
-184-

Severance of both defendants and offenses under provisions 

like Rule 14 is a matter of discretion for the trial judge. 

The standard by which the court's discretion is guided is prejudice 

to the defendant. 

One of the most common forms of potential prejudice arises 

when the prosecution wishes to admit a confession of a co-

defendant that inculpates the defendant. Where one of two 

co-defendants confesses to participation in a joint crime, 

the confessor's out of court statement is inadmissible against 

his co-defendant and may not be used at trial, even with 

t ' , t t' 610 cura ~ve ~ns ruc ~ons. 

Another potential source of prejudice in a joint trial 

is a co-defendant witness whose attorney wishes to comment 

on the failure of the alleged accomplice to take the stand. 

As a general rule, such comment is prohibited. 611 

Closely related to the unfavorable comment situation is 

the desire to compel the testimony of a defend,,mt joined with 

others for trial. He may maintain his silence even at the ex

pense of testimony needed by his co-defendants.
612 

At least 

one case has held that the need for such testimony is suffi-

610Bruton v. United States, 391 U.S. 123 (1968). The rationale 
for the rule is that it is unrealistic for a jury to ignore 
B's guilt in A's statement that liB and I committed Crime X." 
See, Note, liThe Limiting Instruction and its Effectiveness and 
Effect," 51 Minn. L. Rev. 264 (1966). 

611DeLuna v. United States, 308 F.2d 140 (5th Cir. 1962), 
reh. denied, 324 F.2d 375 (1963). The prohibition rests on 
the same theory as the rules prohibiting such comments on 
single defendants. Griffin v. California, 380 U.S. 609 (1965). 

612 .. , d 
Un~teStates 'V .. Echeles, 352 F.2d 892 (7th Cir. 1965). 

If you have issues viewing or accessing this file contact us at NCJRS.gov.
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. d f .. 1 613 c~ent groun or separate tr~a s. 

Just as the Federal Rules have been influential and have 

been adopted by many states, the ABA standards on joinder and 

h h d . . f' . t 614 severance ave a s~gn~ ~cant ~mpac • For the most part, 

they parallel the Federal Rules, but there are differences. 

The most important difference lies in the treatment of 

similar offense joinder. In contrast to the Federal Rules, 

which use the prejudice standard throughout, the ·ABA rules grant 

the defendant an absolute right to severance of offense::; 

, , d 11th b . f th' "1 h t 615 Jo~ne so e ¥ on e as~s 0 e~r s~m~ ar c arac ere 

Additionally, in place of the word "act," which can be nar~ 

rowly read to exclude certain joinder ~itua.tions, the ABA rules 

refer to "conduct," which more accurately describes the behavior 

that the rule ought to embrace. 616 A further change is the 

substitution of two standards for the severance of offenses 

(non-similar offense type) for one: the ABA plan calls for a 

greater showing of prejudice for severance during trial than 

613Id . But see, KO'lod v. United States, 371 F.2d 983 (lOth 
Cir. 1967);" UnIt'ed State's V; Johnson, 426 F.2d 1112 (7th 
Cir. 1970) ,'cert.' denied, 400 U.S. 842 (1970). 

614The following statutes track the ABA standards: 35 Ind. 
Code §§35-31-1-9 and 35-3-1-1-11 (Burns 1975); Vt. R. Crim. p~ 
8 and 14; Wash. Ct. R. (Cr. P.) 4.3 and lL.4 (1974). Some 
states combine the Federal Rules and the ABA standards. ~ 
note 607,' supra. 

615 ABA Stdndards, supra note 602 at §2.2(a). 
does, however, retain the right initially to 
offenses on the theory that st!,ch joinder may 
the defendant. Id. at 11. 

616 I c'l. at 12. 

The ABA plan 
join similar 
be beneficial to 
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for before trial. 617 

It turns out that those jurisdictions that have adopted 

either the Federal Rules, the ABA plan or have employed some 

other comprehensive scheme of codification permit, on the whole, 

more liberal joinder and less liberal severance than do the 

1 . . d' t' 618 common aw Jur~s ~c ~ons. 

4. Publici tt 
Trials of public officials for corruption are, of course, 

generally accompanied by much publicity. Safeguards to 

assure the right of a defendant to a fair trial are, therefore, 

11 . d 619 usua y requ~re • 

Although the Supreme Court has not spoken to the issue 

of publicity in the context_ of a political corruption trial, 

between 1960 and 1965 the Court decided four major cases 

617The language to compare is the "appropriate to promote a 
fair determination of defendan-t' s guilt or innocence"-test 
used before trial, versus the "necessary to promote (the 
same) "-:language applicable -to motions made at trial. Id. at 
33. 

618This correlation is not purely accidental. The statutory 
movement is a fairly recent development; as is the notion 
that crime includes not only typical personal offenses 
(murder, robbery, rape), but also on-going plans to commit 
sophisticated crimes (bribery, extortion, securities fraud). 
Older procedural rules, which fail to adequately acknowledge 
thel problems peculiar to conspiracy trials, are inadequate to 
dea.l with problems of organized crime and sophisticated schemes 
of corruption. The choice is one of either revising rules 
respecting joinder and severance to meet modern needs or strug
gling with outdated rules. In general, therefore, those 
jurisdictions that undertook substantial codification are those 
whose legislators are sensitive to the changing face of crime 
and who have tailored their laws accordingly. This usually 
results in free joinder, with severance informed by reason. 

619 See, generally, Note, "Prejudicial Publicity in Trials of 
Public Officials," 85 Yale~. 123 (1974). 
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involving publicity surrounding trials for murder620 and 

f d 621 rau . In one case, a conviction for murder was reversed, 

since eight of the twelve jurors before trial held the opinion 

that the defendant was guilty.622 In two others, the televising 

of part of the criminal proceeding was prohibited. 623 In the 

fourth case, on its bizarre facts, the Court held that iden-

tifiable prejudice to the defendant need not be shown; the total-

't f th' t 'd th b b'l't f 'd' 624 ~ Y 0 e c~rcums ances ra~se e pro a ~ l Y 0 preJu lce. 

The special issues raised when publicity surrounds the 

trial of a public official accused of corruption have been 

, 625 
considered by the federal courts. With one except~on, the 

620Irvin v. Dowd, 366 U.S. 717 (1960); Rideau v. Louisiana, 
373 u.s. 723 (1962); Sheppard v. Maxwell, 384 U.S. 333 (1965). 

621Estes v. Texas, 381 U.S. 582 (1964). 

622Irvin v. Dowd, supra note 620. The Court did not, however, 
require that an impartial jury be completely ignorant. It 
is sufficient if the juror ca,n lay aside his impression or 
opinion and render a verdict based on the evidence presented 
in court. Id. at 723. 

623 In Rideau v. Louisiana, supra note 620, the defendant 
confessed at an interview with a sheriff; the interview was 
televised nation-wide and was seen by three members of the 
jury. In Estes v. Texas, supra note 621, the televising of 
defendant's trial over objection was held violative of due process. 

624sheppard v. Maxwell, supra note 620. There, the jury was 
exposed to considerable publicity. Th~y were sequestered only 
during deliberation, and even then they were allowed to make 
unsupervised telephone calls. Further, most of the publicity 
during the trial concerned incriminating matter that was not 
subsequently introduced at trial. 

625Delany v. United States, 199 F.2d 107 (1st eire 1952) .JJ 

Delaney was a collector of In~ernal Revenue in Massachusetts. 
He was removed from office by President Truman when a grand 
jury indicted him for bribery and falsifying tax certificates. 
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convictions have been upheld. 626 In these cases; the courts 

uniformly hold tha·t compliance with the guidelines for jury 

627 
selection found in the Reardon Report is sufficient. 

The Reardon Report was completed by the American Bar 

Association in 1968. It includes a series of four recon~enda-

tions. The first set of recommendations relate to the conduct 

of attorneys regarding public discussion of pending or imminent 

. . 1 628 crl.ml.na cases. Attorneys'are admonished to not release any 

information that reasonably may interfere with a fair trial. 

Such information would include, among other things, prior 

criminal records, existence or contents of confessions, identi-

ties of witnesses, and the possibility of a guilty plea. The 

second set of recommendations is directed to law enforcement 

625 (contin.ued) _ _ 
Before his trial, a House subcommittee investigated irregularities 
within the Internal Revenu~ Service (over protest of both 
prosecution and defense counsel) and many of the witnesses were 
called before the subcommittee, before Delaney's grand jury, 
and at his trial. Statements were made by the chairman of the 
subcommittee condemning the "shocking" and "deplorable" acts 
of Delaney and his "betrayal of trust." The hearings rece'ived 
overwhelming nationwide pUblicity. The Court of Appeals rever
sed Delaney's conviction, remanding for a new trial, specifically 
because the government caused and stimulated the publicity. 

626see , united States v. Addonizio, 451 F. 2d 49 (3d Cir.), 
cer~denied, 405 u.S. 936 (1972) ;'United States v. Mazzei, 
390 F.Supp. 1098 (W.D. Pa.), cert. denied, 423 U.S. 1014 
(1975); United States v. Hall, 536 F.2d 313 (lOth Cir. 1976). 

The same is true of the Watergate cases. See,~, 
United States v. Liddy, 542 F.2d 76 (D.C. Cir. 1976); United 
States v. Chapin, 515 F.2d 1274 (D.C. Cir.), cert. denied, 423 
U.S. 1015 (1975). 

627ABA Project on Minimum Standards for Criminal Justice, 
Fair Trial 'and 'Free Press, 2-15 (1968) (hereinafter cited as 
Reardon Report) . 

628 Id . t 2 a . 
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629 
officers and judicial employees. They are not to release 

information dealing with the criminal record of the defendant, 

the existence or contents of a statement or confession of the 

defendant, the per.formance or results of any tests, the iden-

tities of witnesses, or the possibility of a guilty plea. The 

third set of guidelines relate to the conduct of judicial 

630 proceedings in criminal cases. They advise when to close 

, 1 h' h ubI' 631 h t t t' f pre--trloa earlongs to t e p loC, wen 0 gran mo loons or a 

t ' 632 h f 633 t ddt b d t d ' con lonuance or c ange 0 venue, s an ar s 0 e a op e lon 

choosing a jury, and standards to be maintained to ensure a 

fair trial. The fourth recommendation advises the proper use 

634 
of the contempt power. 

Similar reports on trial publicity have been made by other 

629 Id . at 5. 

630 Id . at 8. 

631S ' t t h ,. loX S a es ave statutes mandatlong the closlong of pre-
liminary hearings upon request of the accused. See, Ariz. 
R. Crim. P. §9.3 (1973); Cal. Penal Code §868 (West 1970); 
Idaho Code Ann. §19-8ll (1947) i Mont. Rev. Code Ann. §9s-
1202 (1968); Nev. Rev. Stat. §171.204 (1967); Utah Code Ann. 
§77-1s-13 (1973). 

632 t' . t d' h d ' Con lonuance loS reate lon t e Fe . Rules of Crlom. Pro., 
Rule 8 (b), 18 U.S.C. §3161 (1974). 

633 h f . d' 1 C ange 0 venue loS treate lon Ru e. 21 of the Fed. Rules 
of Crim. Pro. Similar venue change statutes exist in several 
states. See, e.g., Ala. Code Cr. P., tit. 15, §267 (1959); 
Cal. Penal Code §1033 (West 1971); Conn. Gen. Stat. Ann §S4-78 
(West 1974); Mass. Gen. Laws Ann. §277-S1 (West 1968) i N.Y. 
Civ. Prac. Law (McKinney 1963). 

634 Reardon Report, supra note 627, at 14. 
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635 groups; the Reardon Report, however, is most widely accepted 

by the courts. The policy of the Reardon Standards in official 

corruption cases is 1I .•• not [to] impinge in any way upon the 

freedom of the press to expose public corruption in the 

administration of public affairs.
1I636 

5. Statutes of limitations 

In a significant n~~er of situations, the pros~cution . 

of official corruption will face issues of limitations, par-

ticularly where the vehicles of prosecu·tion themselves have 

been the sUbj.ect of corruption. Some discussion of statutes 

of limi.tations is therefore helpful. 

635The Special Committee on Radio, Television and the 
Administration of Justice of the Association of the Bar of the 
City·of New York, Freedom of the Press and Fair Trial, 20, 
32.....:35'·(1967) (Medina Report) sets forth similar guidelines 
for lawyers, the police and law enforcement agencies. The 
Medina Report, however, takes a strong position against 
"gag orders." 

~he Report of the Committee on the Operation of the Jury 
System on the "Free Press-Fair Trial" Issue, 45 F.R.D. 391. 
(1968), makes similar recommendations. 

The Department of Justice set forth its own policy 
regulations regarding the release of information by depart
ment personnel. See, 28 C.F.R. 50.2 (1976). 

Finally, a special Massachusetts Bar-Press Committee has 
formulated a guide for the bar and news media within the state. 
See, Reardon: Report,supra note 627 at 262. 

636 45 F.R.D. 391, 422 (1968). The Reardon Report explicitly 
states that: 

[t]here are numerous occasions on which the 
media have taken the lead in uncovering the ex
istence of crime and seeing to it that the wrong
doers are duly prosecuted. • • • It is significant 
that in many of these cases, either the crimes 
were political in nature or there appeared to be 
politica~_ reasons for the failure to prosecute. 

Reardon Report, supra note 627, at 47-48. 
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a. General 

Criminal statutes of limitations limit the state's abil

ity to prosecute criminals. 637 Judicial decisions usually 

characterize such statutes as acts of grace by the state, which 

surrender its power to prosecute after a period of time. 638 

The main rationale supporting criminal statutes of limit

ations is "assur Ling] -fairness to ,defendants" 639 by protecting 

637 At common law, a criminal prosecution could be initiated re-
gardless of the time that had passed since the crime's 
commission. This doctrine of nullum tempos occurrit regi 
(no lapse of time bars the King) has been acknowledged by 

many American courts. See, e.g., Bush v. International Alliance, 
Theatrical Stage E. & M.P.M.O., 55 Cal. App. 2d 357, 130 
P.2d 788 (1942); United 'States v. Fraidan, 63 F.Supp. 271 
(D.C. Md. 1946);' S'tateV'. McCloud, 67 S.2d 242 (Fla. 1953). 

The first American statute of limitation appeared in 
Massachusetts in 1652. W. Whitmore, Colonial Laws of 
Massachusetts 163 (1889). By 1789 a similar statute applied to 
federal crimes. 1 Laws bfthe United States, 113 §32 (1789). 

The extent to which statutes of limitation succeed in 
foreclosing prosecution may be lessened through the use of 
doctrines of conspiracy, continuing offense, attempt and 
perjury. See, Note, liThe Statutes of Limitations in Criminal 
Law: A Penetrable Barrier to Prosecution," 102 U. Pa. L. Rev. 
630 (1954) (hereinafter cited a~ Limitations Note). See also 
Krulewich v. United States, 336 U.S. 440, 456 (1948) (contin
uing offense); Toussie v. united States, 397 U.S. 112 (1970) 
(continuing offense); United states v. Kissel, 218 U.S. 601 
(1910) (conspiracy); United States v. Boyle, 338 F.Supp. 1028 
(D.C. D.C. 1972) (conspiracy); Inholte v. United States, 226 
F.2d 585 (8th Cir. 1955) (attempt); Beigal, liThe Investigation 
and Prosecution of Police Corruption," 65 J. Crim. L. & C. 135, 
143 (1974) (concerning perjury) • 

638see , People v. Ross, 325 Ill. 417, 419, 516 N.E. 303, 304 
(1927). As an act of grace, there is no requirement that a 
state enact such a statute; a state is free to change or re
peal the statute. Where the statutory time has already run 
as to a specific offender, however, the right to amnesty from 
prosecution becomes inalienable. Moore v. State, 43 N.J.L. 203, 
208-210 (1881). See also, United States v. Haramie, 
125 F.Supp. 128 (D.C.~ 1954). 

639Burnett v. N.Y. Central R.R. Co., 380 U.S. 424, 428 (1965). 
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them "from having to defend themsel'7es against charges 'when 

the basic facts may have become obscured by the passage of 

time.,,640 Stale claims threaten the defendant's ability both 

to gather exculpatory evidence for tria1641 and to establish 

, . h d '1 t 642 mitigating factors wh~ch m~g t re uce a potent~a sen ence. 

Other rationale supporting statutory limits include the 

prediction that, with the passage of time, the likelihood 

increases that the criminal reforms, and, therefore, the necessity 

f " , '1 t' d'" h 643 o ~mpos~ng a cr~m~na sanc ~on ~m~n~s es. A related 

rationale is, that with the passage of time, the "retributive 

640Toussie v. united states, 397 u.s. 112, 114-115 (1970). See 
also, United States v. Ewell, 383 u.s. 116, 122 (1966), wher~ 
the Court characterized criminal statutes of limitations as 
"citizen's primary guarantee protecting him from having to 
answer overly stale crime charges." Despite this laudatory 
language, however, the Court has never held such statutes to be a 
necessary part of due process. 

641Missouri,' 'Kansas :and Texas R. Co. v. Harriman, 227 U.S. 
651, 672 (1913). The s~me concern is emphasized in Model 
Penal Code §1.07 (Tent. Draft No.5, 1956). 

642See , Limitations No'te. Statutes of limitations are concerned 
only with the time during which an individual may have a prose
cution begun against him, by indictment or otherwise. See, e.g., 
Col. Rev. Stat. Ann. §16-5-401 (1973). Once prosecution has 
commenced the statute stops running. These statutes do not, 
therefore, guarantee a speedy trial. Limitations on initiation 
of prosecution and limitations on trial raise separate issues. 
See, ~, La. Code Crim. Pro. Ann. arts.571-572 (West 1967) i 
United States v. Marion, 404 U.S. 307, 320 (1971). 

The argument that statutes of limitation protect defen
dants from having to rely on stale evidence is undercut. In 
fact, it may be argued that statutes of limitations work a
gainst fairness to defendants because courts tend to assume 
that indictments brought within the statutory time limit are 
immune from attacks of unreasonable delay. See, United 
States v. Marion, supra. ---

643Model Penal Code §1.07, Comment (Tent. Draft No.5, 1956). 
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impulse which may have existed in the community is likely to 

yield place to a sense of compassion for the person prosecuted 

644 for an offense long forgotten." While these rationales may 

support time limits on some prosecutions, they do not hold up 

as a reason underlying time limit'S in general; in every state 

except New Mexico, for example, there is no time limit on murder 

t ' 645 prosecu ~ons. 

A last rationale supporting limitations on prosecutions 

stresses distrust of prosecutorial authority. The Supreme 

Court in Toussie v. United States,646 for example, implied that 

law enforcement is not always vigorous in pursuing criminals 

and that statutory time limits help remedy this problem. Un-

less it is thought that in some cases law enforcement purposely 

delays investigation to gain advantage over the defendant, a 

better solution than time limits is more personnel and better 

resources. The Model Penal Code, on the other hand, envisions 

"less possibility of an erroneous conviction if prosecution. is 

not delayed too long. ,,647 Given the government's burden of proof 

at trial, however, and the fact that stale evidence plagues the 

government's case as well as the defendant's, decisions to 

644 hR' h" d' T e uss~an approac ~s c~te ~n 

Administration and 'Pub'l'ic 'Order 618 
lessens social threat). 

G. Dession, Criminal Law, 
(1948) (passage of time 

645 hI' l' 1 t' . d . th t 'th t' T e near y unan~mous eg~s a ~ve w~s om ~s a w~ cer a~n 
crimes the need and desirability to prosecute and punish never 
diminishes. 

646 397 U.S. 112 (1970). 

647Model Penal Code §1.07 Comment (Tent. Draft No.5, 1956). 
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prosecute on evidence so old as to be unreliable should be few 

648 
in any event. 

b. Official corruption 

All of the reasons offered in support of criminal statutes 

of limitations suffer from logical weaknesses. While generally 

649 
the arguments opposing such statutes are even weaker, when 

considered in the context of crimes by public servants, the 

arguments become strong. For example, some fear that limiting 

prosecutions encourages criminal activity, or at least, under

mines the deterrent effect of the criminal law, because the 

offender knows that he will be immune from prosecution after 

a while. That argument makes sense only if it is assumed that 

criminal behavior is rational. But crimes committed by public 

servants are more rational and purposeful than most. Time 

limits may, therefore, be unwise. Consequently, it may be 

forcefully argued that the type of crime and the position of the 

person who commits it should weigh heavily in the balance in 

648The Model Penal Code, id., also argues that nit is desirable 
to lessen the possibility-of blackmail based on a threat 
to prosecute. I. This rationale certainly impugns the integrity 
of the prosecutorial process. Beyond this, with regard to 
crimes by public servants, time limits would make little 
difference in the ability of an unethical prosecutor to black
mail potential defendants. Because maintenance of their 
positions relies on public esteem, public officials will be 
injured as soon as an allegation of corruption is made. A 
defendant must actually go into court to quash the indictment 
in order to raise a statute of limitations defense. The pro
ceedings and pUblicity are thereby prolonged. In some places, 
it is necessary to plead to the merits of the case in order 
to raise time objections. See, Ex Parte Ward, 470 S.W. 2d 
684 (Tex. Cr. App. 1971). 

649It has been remarked that commentators have offered no 
reasons for opposing statutes of limitations in the criminal 
law. See, Limitations Note at 634. 
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determining the appropriate time limit for prosecution. 6SO 

Nevertheless, this is generally not the case. Time limits 

are usually based on the relative seriousness of the crime. 651 

Murder prosecutions, for example, are generally not subject to 

t ' I' 't 652 f 1 ' a~me ~m~, e on~es are subject to limits ranging from two 

to six years, and misdemeanor limits range from one to two 

years.
653 

The other usual basis for setting time limits, used 

650The crime of embezzlement committed by a public official may 
be used to illustrate the considerations uniquely applicable 
to time limi~in cases of official corruption. 

The rationale for time limits which stresses a concern 
about the use of stale evidence is less forceful when "paper 
crimes," such as embezzlement are involved. 

The argument that after time the criminal reforms and 
society does not need to deter him is wholly inapplicable here. 
A plwlic official is often in a better position than the aver
age criminal to keep his activities hidden. An official who 
embezzles a large amoun't of money and then b(~comes immune from 
prosecution because of time limits poses a con'tinuous threat 
thro\:'h the example he sets for other officials. 

',i~lly, time limits do not encourage more vigorous 
law ehf~~cement here since ~ clever and relatively powerful, 
official can leave law enforcement with no clues. 

651While this yardstick is supported by the rationale which 
looks to society's interests, see text accompanying notes 643 
and 644" supra, it runs directly against the rationale supporting 
time limits as a means of protecting defendants. See, text 
accompanying notes 639-42, supra. Those crimes that have the 

. greatest potential penalties are precisely the ones for which 
the statute of limitations affords no or little protection. 
Thus, the risk of having to answer old charges with stale 
evidence is greatest where one has the most to lose. 

652New Mexico imposes a ten-year limit on all crimes, including 
murder. 

653 See, ~, Col. Rev. Stat. Ann. §16-5-401 (1973); Ind. 
Stat. Am'1.; §35-l-3-4 (1975). Arson, rape, forgery, robbery, 
and kidnapp\ng have no statute of li~itations in some juris
dictions. t;(';>f'~' Ill. Ann. Stat., ch. 38, §3-5 (Smith
Hurd 1971) ;MTi:s. Code Ann. §99-1-5 (1972). 

----=-
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654 in the Federal system, relates time limits to the maximum 

'1 bl ' hm t f th ' 655 ava~ a e pun~s en or e cr~me. 

Some jurisdictions, however, have begun to single out 

crimes by public servants when determining time limits. A 

variety of methods of dealing with this situation can be 

found. In some states, the statute of limitations for embez

zlement is extended when it concerns public funds,656 or the 

embezzlement is committed by a public servant. 657 Only three 

states have specially addressed larger scale official corruption 

, C l' f ,658 d' ,659 , '1' 't cr~mes. a ~ orn~a an M~ssour~ ~mpose a t~me ~m~ 

on bribery and corruption in office twice the length of the 

normal felony limit. Washington places a ten, as opposed 

to three, year limit on crimes committed by a IIpublic officer 

in connection with the duties of his office ll or constituting 

IIbreach of a public duty or violation of oath. 11
660 Many 

654 18 U.S.C. §3281-3291 (1970). 

655 See, ~, Conn. Gen. Stat. Ann. §54-193 (1960). Juris-
dictions both with special offender statutes and which base 
time limits on maximum available prison sentences have special 
problems •. See,'~, State v. LaSelva, 163 Conn. 229, 303 
A.2d 721 (1972). 

656See , Ala. Code, tit. 15, §220 (1966); S.D. Compiled Laws 
Ann:-§23-8-2 (1967); Ariz. Rev. Stat. Ann. §13-l06(A) (Com. 
Supp. 1973); Cal. Penal Code §799 (West 1970) i Utah Code Ann. 
§76-1-301 (Com. Supp. 1975); P.R. Laws Ann., tit. 33, §231 
(Com. Supp. 1975); V. I. Code Ann. § 3541 (a:) (1) (1967). 

657S' 
~, Tex. Penal Code §12.01(2) (b) (Com. Supp. 1975). 

658cal • Penal Code §800 (West 1970). 

659MO • Rev. Stat. §541.200 (1969). 

660 
Wash. Rev. Code Ann~ §lO.01.020 (1961). 
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jurisdictions follow the advice of the Model Penal Code 661 in 

adding extensions to the nonnal limits when the crimes ',involved 

'I 1 bl b h .. 1 662 are eas~ y concea a e y t e crlmlna . Public servants, 

of course, not only often have greater ability to maintain a 

coverup of a crime, they are often the very people charged with 

enforcing the law. Still other states deal with time lilnits on 

crime by public servants by basing time at which the statute 

begins to run on discovery of the crime. 663 Finally, many 

statutes have tolling pro'visions that have special relevance to 

crimes involving public servants. First, several states do not 

permit the time limit to run so long as the offender of offense 

i~ unknown,664 or the fact of the'crime is concealed. 665 Second, 

66lModel Penal Code (Proposed Official Draft, 1962). 

662Th . 1 d' ' . . d ese states lnc u e',_p§!laware, Florl a, New Hampshire, Ohio, 
Oregon, Pennsylvania, and Otah.---

663See , e.g., Ill. Ann. Stat., ch. 38, §3-6 (1961). 

This method, however, produces a strange anomaly regarding 
crimes by public servants. In Taylor V. State, 160 S.E. 667 
(Ga. Ct. App. 1931), for example, it was held that the statute 
of limitations barred prosecution of the defendant for offering 
a bribe to a .:'i.ty councilman. The court emphasized that the 
councilman (who rejected the bribe) was also a member of the 
police committee, a deputy sheriff, and a member of the grand 
jury that sat several times between the offering of the brihe 
and the defendant's indictment seven years later. 

On these facts, the court concluded that the offense was 
known to one with a duty to report it and that such knowledge 
should be imputed to the state. The crime, therefore, was 
discovered as of the time the bribe was offered. 

664see , ~, Ga. Code Ann., tit. 27, §60l (1972). 

665 see , ~.9.:.., Kan. Stat. Ann. §2l-3l06 (3) (c) (1974). 
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:some states666 toll "during any period in which the offender is 

a public officer and the offense charged is theft of public funds 

while in public office." Louisiana has tolling provisions that 

. . l't 667 take account of the full range of public servant cr~m~na ~ y. 

The constitutionality of such different limitation on crimes 

d ' t 668 by public servants has been uphel ~n state cour s. 

E. Civil Aspects 

A public prosecutor who only looks at the criminal 

aspects of official corruption is myopic. Uniquely, in 

the area of official corruption, legal action offers 

promise of remedy broader than punishment. Removal from 

office, even where criminal punishment is not possible, 

protects against further crimes. Recovery, too, of ill 

gotten gains is often possible. 

1. Dismissal 'and disqualification 

T d " 11 l' d tm t 1 669 or statutes 670 
ra 1t1ona y, po 1ce epar en ru es 

666 See, Ill. Stat. Ann., ch. 38 §3-7 (1961) i Mont. Rev. Code 
Ann:-;-tit. 94, §J.07 (1973). 

667La . Code Crim. Pro. §573 (1967). The statute of limitations 
does not run for the offenses of misappropriation of monies 
by one who by virtue of his office has been entrusted with them, 
extortion or false accounting in one's official capacity, or 
bribery. The statute is tolled both as to the brige offerer 
and the public servant, as long as the public servant is in 
office. 

668 
See, state v. Devine, 84 Wash.2d 467 , 527 P.2d 72 (1974) i 

Sta~v. Howell, 317 Mo. 330, 296 S.W.2d 370 (1927). 

669 
See, ~, Drury v. Hurley, 339 Ill. App. 33, 88 N.E.2d 728 

(1949); Christal v.PoliceCotnrn.of City and County of San 
Francisco, 33 Cal. App. 2d 564, 92 P.2, 416 (1939) i Scholl v. 
Bell, 125 Ky. 750, 102 S.W. 248 (1907) i Souder v. City of 
PliITadelphia, 305 Pa. 1, 156 A.245, (77 A.L.R. 610) (1931) i 
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in many jurisdictions said that if a police officer, or other 

person holding a position of public trust, was suspected of 

misconduct, he could be called to account for his behavior; 

if he refused to waive immunity from prosecution on the basis 

of what he said, he could be discharged from his office and 

disqualified from holding future office. The Supreme Court 

669 (continued) 
More1:"ti v. Civil Service Board of Chicago Park District, 2 
lll. App.2d 89, 118 N.E.2d 615 (1954). 

These cases stand for the proposition that when a police 
officer ls.called to account and refuse to talk and refuses 
to waive ~mmunity, such refusals constitute II conduct unbecoming 
an officer II and,are, therefore, grounds for dismissal. Con
cerning the captain of police and his refusal to testify, the 
court in Sovder, supra, said: 

Id. at 3. 

He should have held himself above suspicion. In
stead of so doing, when charges of the gravest 
nature were brought against him by the grand 
inquest of the county, he answered before them 
in a way not to establish his freedom from wrong 
by full explanation, but in a manner calculated 
to confirm his complicity in crime, and, when 
summoned by his superior on specific charges before 
the tribunal charged by the law with the duty of 
inquiring i'.1to them, he answered not at all. This 
in itself was conGuct unbecoming an officer. 

670See , e.g., N.Y. Const., art. 1 §6 (1939) I which for many 
years provided: 

Any public officer who, upon being called before 
a grand jury to testify concerning the conduct of 
his office or the performance of his official du
ties, refuses to sign a waiver of immunity against 
subsequent criminal prosecution, or to answer any 
relevant question concerning such matters before 
such grand jury, shall be removed from office by 
the appropriate authority or shall forfeit his 
office at the suit of the attorney-general. 

See also a New York City Charter provision, of similar import, 
held-uilConstitutional in Slochorver v. Board of Higher Edu
cation of the City of New York, 350 u.s. 551 (1956). Louisiana 
had a constitutional provision similar to that of New York. 
For a case dismissing a police officer under that provision, 
see Fall'oh \/. New Orleans Police Department, 238 La. 531 115 
So.2d 844 (1959). 
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in Garrity v. New Jersey671 in 1967 held, however, that such 

a procedure violated the Fifth Amendment privilege against 

self-incrimination of public employees. Justice Douglas, 

writing for the majority, explained that 

[t]he choice given petitioners was either to 
forfeit their jobs or to incriminate themselves. 
The option to lose their means of livelihood or to 
pay the penalty of self-incrimination is the anti
thesis of free choice to speak out or to remain 
silent. 672 

Thus, the Court laid down a rule that statements made by 

anyone, under the compulsive dilemma of self~incrimination 

or loss of livelihood, are constitutionally inadmissable 

at trial. While the dissenting Justices felt that the stan-

dard should be whether the statements were "voluntary in 

f t ,,673 J t' F t 'h' t G 't' ,ac , us lce or as, ln lS concurrence 0 arrl y s 

companion case, presaged the first three refinements of the 

Garrity rule. 

Th ' S h Kl' 674, 1 d th e companl0n case, pevac v. eln, lnvo ve e 

671 385 U. s. 493 (1967). 

672385 u.s. at 497. 

673Justice White in his dissent said the admissibility of state
ments so obtained should be determined according to the facts 
of each case. As to the Garrity case, he felt that the lower 
court's findings regarding the voluntariness of the officers' 
statements should not be overturned. 385 u.s. at 531. 

Justices Harlan, Clark and Stewart saw the issue as 
"whether consequences may properly be permitted to result 
to a claimant after his invocation of the constitutional 
privilege and, if so, whether the consequence in question is 
permissible." 385 U.S. at 507. They then conclude that the 
issue comes down to whether the statement were voluntarily made 
in fact, and found that they were. 

674 385 u.s. 511 (1967). 
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procedure used in Garrity in the context of disbarment pro

ceedings brought against a lawyer. The procedure again was 

held unconstitutional. Justice Fortas ' concurrence, however, 

focused on three issues for distinguishing among cases involv-

ing this kind of procedure: (1) whee1er the person called 

to testify concerning Qis job behavior is a public employee, 

(2) whether the questions asked relate specifically to the 

performance of his official duties, and ca) whether' his 

testimony is to be used against him in a subsequent criminal 

proceeding. 

I would distinguish between a lawyer's right 
to remain silent and that of a public employee 
who is asked questions specifically, directly, 
and narrowly relating to the performance of 
his official duties as distinguished from his 
beliefs or other matters that are not within 
the scope of the specific duties which he 
undertook faithfully to perform as part of 
his employment by the State. This Court has 
never held, for example, that a policeman may 
not be discharged for refusal in disciplinary 
proceedings to testify as to his conduct as 
a police officer. It is quite a different 
matter if the State seeks to use the testimony 
given under this lash in a subsequent criminal 
proceeding. 675 

The next two Supreme Court cases on the subject proved 

these distinctions crucial, and they set out a procedural 

blueprint for prosecutors of official corruption. In 

Gardner v. Broderick,676 a New York City patrolman was 

discharged solely for his refusal to waive his privilege 

against self-incrimination and to sign a waiver of 

~75385 U.S. at 519-20. 

676 392 U.S. 273 (1968). 

-- -- -- ---- -------------------------------------'--
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immunity from prosecution. He had been called as a 

witness before a New York Cou~ty grand jury investigating 

bribery and corruption of police officers. Justice Fortas 

now wrote for the majority 

.... [A]lthough a lawyer could not consti
tutionally be confronted with Hobson's choice 
between self-incrimination and forfeiting 
his means of livelihood, the same principle 
shoul~ not protect a policeman. Unlike the 
lawyer, he is directly, immediately, and en
tirely responsible to the city or State which 
is his employer. He owes his entire loyalty 
to it. 677 

The Court suggested a constitutional procedure by which 

that duty can be enforced. 

If appellant, a policeman, had refused to answer 
questicns specifically, directly, and narrowly 
relating to the performance of his official 
duties, without being required to waive his immunity 
with respect to the use of his answers or the fruits 
thereof in a criminal prosecution of himself, 
Garrity v.' New Jersey, supra, the privilege 
against self-incrimination would not have been 
a bar to his dismissal. 678 

Noting, however, that here a waiver of immunity ha.d been· 

sought, the Court ruled that the provision pursuant to which 

the officer had been discharged could not stand. In Gardner's 

com ' 679 th C . pan~on case, e ourt re~terated that 

... petitioners, being public employees, subject 
themselves to dismissal if they refuse to account 
for their performance of their public trust, after 

677392 U.S. at 277. 

678 392 U.S. at 278. 

679u . f d S . . .. 
n~ orme an~tat~on Men's Ass'n. Comm'r. of Sanitation 

of the City of New York, 392 u.s. 280 (1968). 
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proper proceedings, which do not involve an attempt 
to coerce them to relinquish their constitutional 
rights. 6SO 

Thus, the prosecutor of official corruption may vindicate 

the public interest in honest public service by seeking 

either prosecutions or removal from office of public 

employees who are not rightfully performing their duties. 68l 

Since these cases, the Court has dealt with the issue 

of who is included in t.he term "public employees," against 

whom the procedural formula may be used. In Lefkowitz v. 

T~rley,682 the Court held that architects who contracted with 

the city were "public employees ll for purposes of the Gardner 

case. Consequently, the penalty of cancellation of their 

existing contracts and disqualification from further trans-

actions with the State for five years could not be imposed 

solely because the architects, when called to testify 

before a grand jury concerning their contracts, refused to 

680 392 u.s. at 285. 

681 . HI' h' t th t Just~ce ar an, ~n ~s concurrence 0 ese wo cases, 
applauded this procedural blueprint. 

I find in these op~n~ons a procedural formula 
whereby, for example, public officials may now 
be discharged and lawyers disciplined for refusing 
to divulge to appropriate authority information 
pertinent to the faithful performance of their 
offices. I add only that this is a welcome break
through in what Spevack and Garrity might other
wise have been thought to portend. 

392 U.S. 285. The majority opinion, however, retains the dis
tinction between lawyers and public employees. Justice Har
lan I s assumption 'chat the procedural formula applies also to 
lawyers is incorrect. Cf. Lefkowitz v. Turley, infra note 682. 

682 414 u.S. 70 (1973). 
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sign waivers of immunity from prosecution. The court "fail[ed] 

to see a difference of constitutional magnitude between the 

threat of job loss to an employee of the state, and a threat 

683 
of loss of contracts to a contractor." 

Under all of these decisions, then, a prosecutor can 

employ a wise strategy that will be both constitutional and 

effective in getting at official corruption.
684 

Lower 

echelon officials, such as police officers, may be granted 

immunity and forced to testify, under threat of contempt, as 

to their knowledge of the corrupt scheme under investigation. 

Consequently, evidentiary cases can be made against corrupt 

upper echelon officials, such as district attorneys or 

judges, through their testimony. Although the lower echelon 

officials cannot be criminally prosecuted on the basis of 

683Id • at 83. 

684 In Turley, supra, the States were encouraged to continue 
fighting corruption, bearing in mind the constitutional 
guidelines set forth in this line of cases. 

We should make clear, however, that we have said 
before. Although due regard for the Fifth Amend
ment forbids the State to compel incriminating 
answers from its employees and contractors that 
may be used against them in criminal proceedings, 
the Constitution permits that very testimony to 
be compelled if neither it nor its fruits are 
available for such use ..• 
Furthermore, the accommodation between the interest 
of the State and the Fifth Amendment requires that 
the State have means at its disposal to secure tes
timony if immunity is supplied and testimony is still 
refused. This is recognized by the power 
of the courts to compel testimony, after a grant of 
immunity, by use of civil contempt and coerced 
imprisonment. 

414 U.S. at 84. 
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their testimony through this strategy, they may be removed 

from their offices. Upper echelon officials may be brought 

to trial. All corrupt participants are thereby removed from 

the public service. 

Although most state court685 and lower federal court686 

cases apply the Supreme Court cases without variation, New 

York and the S,econd Circuit have cut back somewhat on the 

per ~ rule first announced in Garrity. 

The New York Court of Appeals, in People v. GIUcksman,687 

held that the rule--that the testimony of a public employee 

compelled under a forfeiture-of-office statute is inadmissible-

is not a per ~ rule; the testimony may be admissible when 

there is a determination that the public employee's appear-

ance and waiver of immunity are both voluntary.68S The 

685see , e.g. Silverio v. Municipal Court of the City of Boston, 
355 Mass. 623, 247 N.E.2d 379 (1969); Seattle Police Officers' 
Guild v. City of Seattle, 80 Wash.2d 307, 494 P.2d 485 
(1972); Stata v. Falco, 60 N.J. 570, 292 A.2d 13 (1972); 
People v. Goldman, 21 N.Y. 2d 152, 234 N.E.2d 174, 287 N.Y.S. 

7, (1967) i People v. Avan~, 33 N.Y. 2d 265, 307 N.E. 2d 
230, 352 N.Y. 2d 969 (1973) i. Kammerer v. Board of Fire and 
Police Commissioners of the Village of Lombard, 44 Ill. App. 
500, 256 N.E. 2d 12 (197.0). 

686See,~., Luman v. Tanzler, 411 F.2d 164 (5th eire 1969); 
CliffOrd v. 'Schoultz, 413 F.2d 868 (9th Cir. 1969); Grab
inger v; Conlisk, 320 F.Supp. 1213 (N.D. Ill. 1970) ; BOWes 
v. Comm. to Tnvestigate Allegations of Police Corruption 
and the City's Anti...;Cortuption: Procedures, 330 F .Supp. 262 
(S.D.N.Y. 1971). 

687 35 N.Y.2d 341, 320 N.E.2d 633, '36.1 'N.Y.S.2d 892 (1974) • 

p88Id . In that case, an Assistant Attorney General of the State, 
then under investigation, became aware that he had been charged 
with attempted extortion. He went uninvited to the District 
Attorney and voluntarily disclosed his version of the facts 
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court noted that Garrity distinguished "the situation where 

one who is anxious to make a clean breast of the whole af-

f ' 'f t' 11
689 

a~r volunteers ~n orma ~on. 

The Second Circuit also has looked to the particular 

facts of the cases before it in holding Garrity inapplicable. 

In one case!690 Garrity did not compel exclusion of the 

defendant's testimony because the court found (1) the econo

mic sanction involved, i.e., the loss of a IImenial" job 

that had been held for only two days, was insufficient to 

render the statement involuntary I and (2) under all the 

1 . f t 691 circumstances the statement was vo untary ~n ac • 

688 (continued) 
and asked to appear before the grand jury. He signed the 
waiver of immunity IIwillingly"and testified. 

The lower court found that the threat or apprehension 
that he would fQrfeit.his official position was not the 
reason for his testifying or executing the waiver of immunity. 

689Garrity v. New Jersey, 385 U.S. 493, 499 (1967). This dis
tinction, seized upon by the Court of Appeals, is crucial and 
the fact that it was seized upon may indicate the court's 
preference for the rationale of Garrity's dissents, discussed 
supra, note 673, over that of the majority opinion. If this is 
true, the approach would allow use of the condemned forfeiture
of-office compulsion, changing such "compulsion ll from a 
per se rule of law to a question of fact. 

690sanney v.' Montanye, 500 F.2d 411 (2d Cir. 1974). 

691The unusual facts are that Sanney, who had been with a 
murder victim on the night of his murder, became the leading 
suspect in the murder investigation and was questioned, but not 
arrested. Two months later, Sanney applied for a job as a 
driver's assistant and was hired. His boss administered a 
polygraph examination to Sanney, as part of norma].. pre-employ
ment testing. During the exam, Sanney stated that he had been 
a suspect in a murder case and had not told the police the full 
~tory. His boss told this to the police and at their request 
the boss conducted a second polygraph exam with SanneYi the 
boss transmitted the conversation to the police in the next 
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692 In another case, the court held Garrity inapplicable 

because there was insufficient state responsibility for the 

economic coercion. 693 Judge Friendly, speaking for the 

majority said 

Garrity's interpretation of the privilege 
applies 0.nly when the interrogator has the power 
to compel testimony against which the privilege 
would be a shield by the threat that raising it 
will involve consequences as devastating as in 
that case [Garrity] .694 

Consequently, while Garrity's per se rule, repeated 

in Gardner and Turley, still prevails, for that rule to 

691(coflt~nued) 
room. At elis exam, Sanney admitted to killing the murder 
victim. Sanney was arrested and pled guilty to second degree 
man-slaughter. 

Sanney argued that his second statement was inadmissible 
under Garrity as the product of economic coercion imposed 
by an agent of the state (his boss), since Sanney's continued 
employment was conditional on his submitting to the second 
polygraph exam. 

The court assumed the state was responsible for the 
economic coercion. 

The controlling factor is not the public or private 
status of the person from whom the information is 
sought but the fact that the state has involved 
itself in the use of a substantial economic threat 
to coerce a person into furnishing an incriminating 
statement. 

500 F.2d at 413. 

692United States v. Solomon, 509 F.2d 863 (2d Cir. 1975). 

693 In that case, Solomon, an officer of a brockerage firm, 
was interrogated by the New York Stock Exchangei his testimony 
was compelled under pain of expulsion from the Exchange by 
Article 14 of the N.Y.S.E. Constitution. The Securities 
Exchange Commission subpoenaed this testimony and Soloman was 
indicted and found guilty of creating and maintaining false 
books and records. 

694 509 F.2d at 870. 
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apply in the Second Circuit, at least, the court must 

determine that there is (1) sufficient governmental respon-

sibility for the "compulsion," (2) "significant ll economic 

sanction compelling the testimony, and (3) testimony invol

untary in fact. 695 

2. Civil remedies 

Case law provides three avenues for the public's 

recovery of funds taken through official corruption. All 

are founded on -the concept that because of the principal-

agent relationship existing between the government and the 

public official the government may recover officials' il

legal profits and gains. 696 

695For the procedure through which those with authority to 
dismiss public employees for refusing to testify learn of the 
employees' refusal,' ~ In re Grand Jury Transcripts, 309 F. 
Supp. 1050 (S.D. Ohio 1970); Special 1971 Grand Jury v. Conlisk, 
490 F.2d 896 (7th Cir. 1973). 

696 d' , f h' f'd' 1 t' h' L h f't For a ~scuss~on 0 t ~s ~ uc~ary re a ~ons ~p, see en 0 , 
"The Constructive Trust as a Remedy for Corruption in Public 
Office, II 34 Colum. L. Rev. 214, 215 (1954): 

According to Anglo-American legal principles there 
is no separation between public and private law 
as in systems based on Roman law: fundamental to 
our law is the conception that an agent's position, 
whether a private office or public, is of a fidu-
'ciary character. Three well-settled x'ules cLpply to 
the activities of such a fiduciary. First, anyone 
acting as an agent must not use his position for his 
own profit, regardless of his motives, regardless 
of whether the principal suffers actual loss. His 
attention must be given undivided to the. stern 
demands of loyalty.' Second, the agent, if he 
does act for his own advantage, must surrender 
the profits to his principal, and this even though 
the transaction could not have been impeached 
if no fiduciary relation had existed. Third, the 

--------------- J 
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First is the constructive trust697 theory under which 

the official's illegal profits are deemed to be held by 

him in trust for the government. For exrunple, in United 

states 698 v. Carter, the illegal pro.fits made by an army 

captain from dealings with contractors in government projects 

were deemed held on constructive trust on behal£ ·:')f the 

United States. The government was allowed to reCr)V,' 

these profits even absent a showing of actual loss on the 

government's part. 

It would be a dangerous precedent to lay down 
as law that unless some affirmative fraud or 
loss can be shown, the agent may hold on to 
any secret benefit he may be able to make out 
of his agency. The larger interests of public 
justice will not tolerate, under any circum
stances, that a public official shall retain 
any profit or advantage which he may realize 
through the acquirement of an interest ~~9 
conflict with his fidelity as an agent. 

The constructive trust remedy may also be used in actions 

by citizens against corrupt public officials. 700 The 

696 (continued) 

697S' G ee . 

agent's profits are 'traced' through the agent's 
subsequent dealings. They can be reached in what
ever form they may be and in whosoever possession 
they are found--except, of course, if they have 
passed through the hands of a bona fide purchaser. 
Constructively a trustee for the benefit of the 
public, the disloyal public servant can never safely 
count the illicit profits his own. 

Bogert,' The' Law Of Trusts, §77 at 287 (5th ed. 1973). 

698 217 U.s. 286 (1910). 

699 Id . at 306. 

700see Fuchs v.Bidwell, 31 Ill. App. 3d 567, 334 N.E.2d 117 
(1975) . 



--------------------------

,..210":,,, 

existence of a remedy at law does not preclude the use of 

701 this equitable remedy. Further, even though the govern-

ment never owned or had any right to any of the funds ob-

tained by the official, the government is not precluded 

from imposing on a fiduciary liability to hold the 

funds in trust; the conflict of interest alone is suffic-

" 't'f' 't' f t' t t 702 ~ent to JUs ~ y ~mpos~ ~on 0 a construc ~ve rus • 

Thus, a government poultry inspector, who for five years 

was also engaged as a "consu1tant~' by one of the businesses 

that he inspected, could be made to account for the money 

703 he earned as a consultant. A finding of "conflicting 

loyalties" is sufficient to imp0;;;e a trust. The 

constructive trust theory has also been used against public 

officials who accepted bribes. 704 

The second avenue for public recovery of official's 

illegal gains is through recission and cancellation of 

705 leases and contracts procured thro~gh fraud. Again, the 

Supreme Court has not required the government to show that 

701 ' City of Boston v. Santusuosso, 298 Mass. 175, 10 N.E.2d 
271 (1937). 

702Fuchs v. Bidwe11,supra note 700. 

703united states"'.' Drunim, 329 F.2d 109 (1st Cir. 1964). 

704 See e.g. County of Cook v. Barrett, 36 Ill. App. 3d 623, 
344 N.E. 2d 540 (1975). 

705see Pan American 00. v. United States, 273 U.S. 456 (1927) 
(a case arising out of the Teapot Dome Scandal); Mammoth Oil 
Co. v. United'S'tates, 275 U.S. 13 (1927). 
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it suffered 10ss.706 

It was not necessary to show that th~ money 
transaction between Doheny and Fall ~onsti-
tuted bribery as defined in the crirrCinal code 
or that Fall was financially interes~ed in the 
transaction or that any financial 10$s or dis
advantage as a result of the contrac~ and leases. 
It is enough that these companies sOUlght and 
corruptly obtained Fall's dominating" influences 
in furtherance of the venture. 707 

Consequently,·when a public official uses his ~nfluence 

in connection with a government contract, and me is pri-

vate1y compensated for that action, the c()ntra~t is un-

enforceable at the government's option, and th~s is the law 

regardless of whether the company engaged in ~~e contract 

is aware of any wrongdoing on the part of one af its 

708 agents. 

The third avenue of public recovery is in actions to 

recover money illegally obtained and tort actians for 

706The court observed: 

The complaint did not allege bribery;; and, in the view 
we take of the case, there is no occ.uJ.sion to consider, 
and we do not determine I whether Fa:~.Jl was bribed in 
respect of the lease or agreement. JIt was not nec
essary for the government to ~ho~ thmt it suffered 
or was liable to suffer loss or disamvantage as a 
result of the lease or that Fall gairned by or was 
financially concerned in the transacttion. 

275 U.S. at 53. 

707 273 U.S. at 500. 

708see Crocker v. United States, 240 U.S. 74 (ll9l6), where 
a contract was.held unenforceable because of a secret agree
ment made between agents of a corporation and ~e superinten
dent of the government mail delivery service. See also 
Dougherty V. AlentianHomes, Inc., 210 F.Supp. 658 ~Or. 
1962); CityCif Findlay v" Pertz, 66 F. 427 (6t.1:h Cir. 1895). 
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damages. For instance, in Williams v. State,709 the state 

of Arizona sued to recover money illegally obtained by its 

public official, Williams. As land cormnissioner, Wil-

Iiams illegally acquired land for himself. The court 

recognized the relationship between a state official and 

the state as one of principal and agent; due to the offi-

cial's conflict of interests, the state was allowed to 

recover the official's profits. 7lO 

The government may also sue in tort for damages. In 

City of Boston v. Sirnmons,7ll for example, the city was 

successful in seeking damages from defendant, chairman of 

the Boston Water Board, in the amount the city was forced 

to pay for land, beyond what it would have paid absent the 

defendant's breach of duty. When a fiduciary is not acting 

in that capacity, however, he may not. be liable. Thus, 

in' Yuma County v. Wisener, 712 the court distinguished 

between excessive fees obtained under color of office 

(recoverable by the county), and money collected outside 

regular office hours (not recoverable by the county). The 

709 83 Ariz. 34, 315 P.2d 981 (1957). 

7l0See also' City of Boston v" Dolaw, 298 Mass. 346, 10 N.E. 
2d 275 (1937), where the city recovered from the official 
the amount gained in breach of his fiduciary duties. 

711 . 
150 Mass. 461, 23 N.E. 210 (1890). 

712 45 Ariz. 475, 46 P.2d 115 (1935). 
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Federal government may also recover bribe money on a show

ing of the fact and amount of the bribe. 713 In addition, a 

a federal statute now provides a means of voiding contracts 

and recovering money illegally obtained by federal offi~ 

cials in violation of federal bribery laws. 714 Massachusetts, 

too, has enacted legislation providing government remedies 

f 1 " l' d 715 d 1 '1 ' or po ltlca mlscon uct, an New York has egls atlon 

prohibiting conflict of interests by municipal officers 

and employees; it provides for ca..ncellation of contracts 

made when such a conflict exists. 7l6 

CONCLUSION 

Robert F. Kennedy. once· 'i/rote, "I f we . do not on a 

national scale attack organized criminals with weapons 

and techniques as effective as their own, they will des~ -
713continental Managemen·t v.· United States, 527 F.2d 613 (Ct. 
Cl. 1975). 

71418 U.S.C. §218 (1970). 
Federal statutes also now allow recovery of kickbacks 

paid by subcontractors to prime contractors who have contracts 
with the government. There is a statutory presumption that 
the cost'of the kickback is included in the subcontract price. 
41 U.S.C. §5l (1970). This statute has been constructed to 
allow cancellation of a contract. United States v. Acme 
Pro'c'ess Equipment Co. ( 385 U.S. 138 (1966). 

715 Mass. Gen. Law Ann., c. 268A, §lS (1956). 

716 N.Y. Gen. Mun. Law. §§800-809 (McKinney 1974). 
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troy us. II7l7 He later added that Without those weapons 

and techniques that "all we are going to do is have 

articles written, stories written and hearings, and not 

really get the job done.,,7l8 Appropriately discounted 

for political rhetoric, what Kennedy said of organized 

crime was true then and remains true now. 

But if w~at Kennedy said of organized crime is true, 

it is more true of official corruption - connected with 

organized crime or not. Mr. Justice Brandeis in his 

classic dissent in Olmstead v. United States rightly 

suggested that, "Our government is the potent, the omnipresent 

teacher. For good or for ill, it teaches the whole 

people by its example.,,7l9 Mr. Justice Brandeis spoke in 

the context of lawless law enforcement. What he said of 

such law enforcement may just as easily be applied to 

official corruption. Official corruption tears at the very 

heart of our democratic society. As the President's 

Crime, Commission observed of organized. crime. in' 1967, it 

"'Preach [es] a sermon 'that all too many Americans heed: 

The government is for sale; lawlessness is the road to 

wealth; honesty is a pitfall and morality a trap for 

7l7R• Kennedy,' The' Ene'my Within at 265 (1960). 

7l8Q t d . '0 . 'd C ' d ff" , uo e ~n rgan~ze r~me an Tra ~c ~n Narcot~cs, S. 
Rep. No. 72, 89th Congo 1st Sess. 53 (1965). , 

719 277 U.S. 438, 485 (1928). 
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720 suckers. 11 There is little doubt, therefore, that the 

first priority of every prosecutor's office should be the 

investigation and prosecution of official corruption, 

particularly as it touches the criminal justice system 

itself. 

As these materials have shown, the investigation and 

prosecution of official corruption, however, is no mean 

task. It requires a wide understanding of the processes 

of government and their interactions w:'th busi.ness and 

private life. It requires a special understanding of the 

dark side of the criminal justice system itself. Mastery 

must be obtained of a complicated body of substantive 

law and its relation to the most sophisticated aspects of 

the evidence gathering and trial processes. History has 

seemingly created for the investigator and prosecutor of 

official corruption a mine field of technical trip wires 

in which there is all too often only one way to do things 

right, but a hundred ways to do things wrong. The impor-

tant point, however, is that there is a right way to 

do things. None of the legal obstacles described in 

these materials is i"nsuperable. In sharp contrast to 

what is required for a direct attack on organized crime, 

too, no single legal tool can be said to be indispensable. 

720The Chcllenge o"f Crime "in a Free Society, Report of the 
Preside"nt's Commission" on Law Enforcement" and the Adminis
tration 6f Justice at 209 (1967). 
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The job can be done with the legaJ. tools that most prose

cutors already have. In some situations, it may be 

harder than in others, but the job can be done. All 

that is required for getting on with the job, therefore, 

is courage and hard work. 
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APPENDICES: BRIBERY, EXTORTION AND GRAFT STATUTES OF 

THE STATES--NOTE 

The following charts exhibit state laws on bribery, 

extortion and graft, analyzed into elements to facilitate 

structural comparison. The analyses incorporate no case 

law. In New Jersey:, for example, which retains as 

misdemeanors offenses at common law, under N.J. Stat. 

Ann. §2A:85-1, corrupt officials are often prosecuted for 

misconduct in office, among other offenses--but this 

common law offense does not appear in these appendices. 

Concepts used in the charts are standardized, while 

statutory concepts vary widely among the states. Extortion 

appears in two forms: threatening with intent.to obtain 

another's property, and demanding an unauthorized fee 

under color of office. Not all states have statutes 

covering both forms. Some states call the £irst" form 

blackmail or coercion. Some states include in the second 

form the receiving of unauthorized fees under color 

of office, an offense here analyzed as graft. Extortion 

in these appendices requires the ~resence of threat, 

or at least some measure of coercion, and so it includes 

as conduct demanding, put not Merely asking or receiving. 

Some statutes ap~ear in both extortion and graft appendices, 

and some in both bribery and graft appendices. 

Similarly, concepts referring to mental states have 

been standardized. Where intent is defined for attendant 
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circumstances, in some statutes, it has the meaning 

normally conveyed by the word knowledge, which has been 

used here. Where a bribery statute, however, requires 

an agreement that the bribe is to influence an official 

act, either knowledge or intent with respect to the agree

ment may be implied. This has been shown on the charts 

by agreement or understanding among the attendant 

circumstances ana (agreement) or (understanding) as 

the corresponding mental state. 

Various states define public servant differently. 

Here it includes public officers and employees, but not 

jurors or witnesses. ,\There a state defines public servant 

to include jurors the appendices show the inclusion. 

Many states define public servant to include persons 

who have been appointed or elected to office but have 

not yet taken office. This variation has not been shown. 

Nor have the phrases to another (indicating the involvrnent 

of two persons in the crime) or directly or indirectly 

(indicating that the bribe may be given to a person 

for another). Corru~tly has been included as an attendant 

circumstance; it has been read to mean not lawfully. 

Maliciously, the meaning of which is seldom clear 

from the face of the statute, has been treated similarly. 

Most states provide for fines and imprisonment 

as punishment for felonies and misdemeanors. A felony 

usually is distinguished by a sentence of more than a 

year in a state facility. Fines have not been indicated 

separately here. Constitutional provisions barring 
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from office persons convicted of bribery, or in some 

states of any felony, have been exhibited only in the 

bribery appendix. 

The appearance of 11 (N)" following the name of a 

state indicates the presence of a new penal code. 



APPENDIX A: BRIBERY STATUTES OF THE STATES 
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._ Condl-;ct Att'd Circl~ ____ ==--======.:: 

AI.AJIANA 
§63 (§65) (§76) 

§6i, (§67) (§77) 

offers, giveEl or 
promises 

accepts or ogrees 
to accept 

public officer (juror){wltness) 

gifl or thing of vnluc 

corruptly 

public officer (juror}(wltness) 

gift, thing of value or promise 

agrecment 

corruptly 

ar:cepts or 
ngt·ces 

Intent to influence 
officinl net pending 
or possible 

(agreement) 

Note: See aLso, e.g., §70 (compounding), §72 (leglslntor demnnding bribe). ConstHuUon Art. I, §§79-lll prohtb:lts bdbery of public officC'rs. 

felony, bar to 
offIce 

felony, bar to 
o[flce 

I ---_._-----_._------------ ---.---- N 
Al.ASKA 
§ l.l . .10. 01,0 

§1l.30.050 

offers, gives or 
promises 

nccepts or receIves 

Note: See also §11.30.190 (compounding). 

ARIZONA 
§11-2!l1 (§l3-287) 
(H)-289) 

offers or glves 

public officcr 

gift or va]unble considerntion 
or thing 

corruptly 

pubUc offlcer 

gift, vllluahle consideration ur 
thIng, or promIse 

ngreement 

cMruptly 

public officer (judicial officer, 
jurur, referee, nrbitrntor or 
umplre) (witness) 

hrihe 

rece:l.ves 

Intent to influence 
official act pcnding 
or possIble 

intent to i nf] uence 
oEflc:l.al nct 

felony 

felony 

felony, bnr to 
offh:e 

N 
o 
I 



ARIZONA conllnued 
§lJ-2H2 (§13-28H) 
(§l 1-290) 

asks, receives or 
agrcuu to receive 

publIc ufficer (1u(UcJ.al ofHeer, 
juror, referee, arbitrator or 
umpire) (witne>l:l) 

br I.he 

agreement (agreement) 

Eu 1 any, bQr to 
off lee 

Note: See alHo, e. g., §I.3-283 (bribery of "ouncilmun, cOlllmissioner or bourd mumber), H3-285 (hrJ bery of legislator), §13-286 (legislator seellIng bribe). 

ARKANSAS (N) 
§ld-270:J (§ld-
261 J) (§111-260H) 

§ld-270'j (§ld-
2611) (§111-2608) 

offers, confers or 
ugrees to confer 

solicits, accepts or 
agrce!! to IIccept 

public servnnt (juror)(witness) 

benefit as consideratiClIl fClr 
off iciul act 

public servant (juror)(wltness) 

benefit as consideration for 
official act 

1 not elCp1!c1L not elCpl1c1 t 1 

felony, bar to 
office 

felony, bur to 
office 

Not<!: See also §ld.-2807 (compounding). Constitution Art. 5 §§9, 35 bQrs from office and provides for punIshment as felons those convicted of bribery. 

lPer §41-204(2): purposely, knowingly or recklessly. I tv ---_._----- -----------------------------------------------------------------------------------------------------------tv 
GALfliORNlA 
§67 (§92) (§ 137) 

§68 (§93) 

offers or gives 

asks, receives or 
ulo\rees to recetve 

executIve offIcer (judge or 
juror) (witness) 

bribe 

executive or ministerial officer, 
employee or al'1101111:ee (judge or 
jurod 

bdbe 

agreement 

lutent to influence 
official act 

Notll: See HIso, e.g., §§8S, 86 (legislators), §iS3 (compouncHng), §9S (jury tampering), §l6S (bribery of cOllnc1 1 1111111) • 

. --------------------------------------------------
COLOUADO (N) 
§JH-8-302 (§18-
H-6(6) (§18-8-602) 

§ J1J-8-302 (§ 1 H-
8-6(7) (§18-H-603) 

offers, confers or 
agrees to confer 

solicits, uccepts or 
agrees to aceel't 

)lllbHc servant (juror) (wttness) 

pecuniary benefit 

public servant (juror) (wItness) 

pecuniary benefit 

intent to influence 
oUidu} act 

(agreement) 

fillony, bllr Co 
office 

felony 

felony, bar to 
office 

felony, btlr to 
oHice 

Note: Gonstttucion Art. 12 §4 burs from office those convicted of bribery. Per §18-8-302(Z) it is no defense that tile person sought to be influenced 
WllS not quplJfled. §§18-1-502 and 18-1-503 refer to culpability. 

\-l 
I 



CONNIlC'l'1CUT (N) 
§5:J1l-1I.7 (§53a-
152) (§53a-149) 

§53a-lltfl (§S3a-
153) (§53a-150) 

offers, coofers or 
aArees to confer 

solIcits, Dcccpts or 
agrecs to Dccept 

public setvant (juror)(wltness) 

henefit as consideration for 
of ficinl nc~ 

public servnnt (juror)(wltness) 

henefit: as considerat:lot\ for 
officiill act 

Note: See also, e.g., §22-399 (ment and poultry !nspectors). §53a-5 refers to culpability. 

I1IH.AWARE (N) 
§12Ol {§1261t} 
(§1261) 

H20) (§l26S) 
(§t262) 

uffers, confers or 
ngrees to confer 

solIcits, accepts or 
ngrees to nccept 

public servant (juror) (witness) 

personal benefit 

agreement 

{'ubUe servant (Juror) (w!tness) 

persOllnl benefit 

~reetnent 

not explicit l 

1 not cxplic.it 

not explicIt l 

(agreement) 

not e)(plic ltl 

felony 

felony 

felony, bar tll 
o[ f Ice 

fclony, bar to 
ofCLce 

Note: Constitution Art. It §21 and Art. Vt §2 provldes (or removnl and dLsquDl:lflcation from ofElee of those convicted of brIbery. Per §l202 coercion is n 
dar~nse to n {'rosecutlon Ear offering or ~onrerrln~ n bribe; under §1204 coercion is not u defense to a prosecution [or receiving n bribe. Per §120S it is 
no defense Chnt the person sought to be infl uenced was not quo11 fled. 

lrer §251: intentlonally. knowingly or recklossly. 

----------------------------------------------------~--------------------------------------------------------------------
Fl.OR1/)1I 
§BJB.OI5 ofrers, gives or 

promises 

solicLts, accepts or 
ngraes to accept 

public servant 

heneHt 

corruptly 

puhlic servant 

heneOt fur hlmseU or nnother 

corruptly 

intent to influen~e 
official act pending 
or possible 

lntent to be influenced 
tn official act pending 
or posalhle 

(eJ ony, bar to 
ofHce 

felony, bllr to 
office 

Note: See also, e.g., §§91l •. 14, 9IS.lIt (bribery and tomperlng with wltnessefl), §91S.12 (tampednl~ wl.th :llIr<lr5). Cunsti.tution IIrt. 6 §4 bllrs frOm oHlce 
those convicted of bdhtlry; hut see §112.0tl (relUOl/ol of dlsqualHll'Eltlon). Per §S3S.015(2) It: is no defense Lha,1: the publ;Lc servnnt 1111<1 not assumed <I(('!l'c 
or WdS not qunliClcd. 

mmRGlll (N) 
§26-2301 offers or g:l.l/es public servunt 

unauthorized hene[Je 

Jnteut to influence 
official. net 

f!'llony, hnt' to 
office 

I 
N 
N 
N 
I 



GEORGIA (N) continucd 
§26-2JOl ~ollcits or receives pub Uc servan t 

unau~loriRed benefit given wjth 
purpoue to influence official act 

Note: Constitution §2-BOI IlUrs from office those convicted of bribery. 

]['er §§26-601 to 26-605 a criminal act must have an intention Or crlllrlnal negligence. 

IIAHAH (N) 
§710-I040(1) (a) 
(§710-1073)(§710-
1070) 

§71 0-1040(1) (b) 
(§710-1073)(§710-
1070) 

offers, confers or 
agrees to confer 

solicits, accepts or 
agrees to accept 

public servant (juror) (wHness) 

pecuniary benefit 

pub Lic servant (j urot") (witness) 

pecuniary benefit 

not explicit l 

intent to influence 
official act 

intent to be influenced 
in official act 

not explicit I. 

not explicttl 

felony, bur to 
office 

felony 

felony 

Notu: See also §710-101J (compounding) and, e.g., §159~2B (meat inspectors). Per §710-l040(2) coercion or extortion is a defense to a prosecution for 
brlbery. Per §710-1001 property offered or conferred in violation of bribery laws can be forfeited to the state. 

IPer §§702-204, 702-207: knowledge or recklessness. 

----------------------------------------------------------------------------------------------------------------I 
IDAIIO 
§]8-2701 (§18-
I.70J) (§18-lJOl) 

§l8-2702 (§l8-
4701.) (§18-lJ02) 

offers or gives 

asks, receives or 
agrees to receive 

executive officer (legislator, or 
another for him) (juror or judicial 
officer) 

bribe 

executive officer (legislator, or 
another for him) (juror or judicial 
officer) 

bribe, 

agreement 

intent to influence 
official act pending 
or possible 

Note: See also §18-1601 (compounding) and, e.g., §18-1J09 (bribery of municipal or county officer). 

II.LINOIS (N) 
§JJ- L p~olll1.ses or tenders 

~ecelves or IIgrees 

public servant, or person believed 
to be a public servant (o~ person) 

unauthorized benefit, or benefit 
which a public servant would be 
unauthorized to accept 

unauthorized benefLt given with 
intcnt to cause recipient to 
influence official ~ct 

prom1ses 
or tunders 

receives 
or agrees 

jnLent co influence 
official act (or 
intent to cause person 
to influence official 
act) 

1 not explicit 

(llgreement) 

not explicitl 

felony 

felony 

felony, bar to 
off:lce 

knowledge of other's felony, bar to 
intent to cause office 
recipient to 1n-
fluence official act 

N 
N 
W 
I 



ILLlNOIS (N) continued 
§33-1 solicits unallthorlzed benefit 1 not expUcit 

Note: Sec also §32-1 (compounding). Constitution Art. 13 §l bars from off:l.ce convicLed felons. 

IPer §4-3: intent, knnwledge or recklessness. 

INDIANA (N) 
§35-44-1-1 (n) (l) 

§35-44-l-1(a) (2) 

offers, confers or 
agrees to confer 

solicits, accepts or 
agrees to accept 

puhlic servant 

unauthorized property 

public servant 

unauthorized property 

intent to conlrol 
oCf:icial act 

intent to he controlled 
in officIal act 

not explicitl 

(agreement) 

knowledge 

knowledge 

felony, har to 
offi ce 

felony 

felony 

Note: See also, e.g., §35-44~1-1(a}(7) (hribery of witness), §33-2.l-8-9 (bribery of judicial officer). Per §35-44-1-I(h) It is no defense that the person 
sought to be influenced was not qualified. 

Io\~A (N)* 
§2201 

§2202 

offers, gives or 
prom"ises 

solicits or receives 

*Code effecUve JanuRl:y I, 1978. 

public servant, juror or wItness 

benefit 

public servant, juror or wItness 

benefIt or promise given with 
intent to influence official Rct 

Note: See also §2001 (compounding) and, e.g., §§2003, 200t, (tampering ,~ith witness, jur.or). 

KANSAS (N) 
§21-390 L (a) 

§21-3901(b) 

offers, gives or 
promises 

requests, receives 
or agrees to receive 

pub l.:I.c servant 

benefH to which he is not entitled 

puhllc servant 

henefit given with intent to 
influence official act 

Note: See also, e.g., §21-3815 (attempting to influence a judicinl officer). 
I Per §21-3201: Jntentionally or recklessly. 

KENTUCKY (N) 
§52L 020(1) (3) 
(§52 t,.060) 

offers, confers or 
ngrees to confer 

public servant (Juror) 

pecuniary benefit 

intent to influence 
offielal act 

intent to iofluence 
offic:lal act 

I 
not explidt 

intent to influence 
off.icJal nct 

feJ ony, har. to 
off:ice 

felony, bnr to 
office 

felony, h:lr tn 
of flce 

felony, bar to 
office 

felollY 

I 
N 
N 
tI'> 
I 
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KENTUCKY (N) L:ontinued 
§521.020(1)(h) solIcIts, accepts or 
(§524.070) Ilgrees to accept 

public servant (juror) 

pecuniary benefit 

(agreement) 

felony 

Note: See also, e.g., §§52 /1.020, 52t,.030 (bribery of witness). Pet· §I.32.350 executive, legLslat:tve and judicial officers are barred from office on 
convLcLlon of hl"lbery. }lel' §521. 020(2) nnd (3) extorti.on Ol' coercion is a defense, but fallure of the pel·son sought to be influenced to be CjualHled 
is not u defense, to u prosccuLion for brIbery. 

LOIJ] SLANA (N) 
§LlB offers or gives 

offers to accept 
or accepts 

public servant, juror or witness 

thing of apparent value 

publ.Ic servant, J urnr or wi tness 

thing of apparent value given with 
intent to influence official act 

intent to influence 
official act 

felony 

fdony 

Note: See also, e.g., §§l29, 130 (jury tampering), §l31 (compounding). Constitution Art. 19 §12 and Art. 3 §JO bars from office those convicted of bribery. 

HAINE (N) 
§602 (I) (A) 

§602 (l) (II) 

HARYI.AND 
§23 

offers, gives or 
prond ses 

solicits, accepts or 
agrees to accept 

fails to report 

bribes or attempts 
to bdbe 

delllllnds or receives 

public servant or party official 

pecuniary benefit 

public servant, party official or 
candidate 

pecuniary benefit given with intent 
to influence official act 

offer or promisa of pecuniary 
benef.! t which violutes (1) (A) 

publ.:lc servant 

public servllnt 

bribe, fee, reword or testimonial 
given with purpose to :i.nfluence 
officilll nct 

Intent to influence 
official. act 

knowingly 

knowingly 

i.ntent to influence 
official net 

Nole: See 1I1~o, e.g., §26 (embracery). Constitution Art. III §50 bars from offJce those convicted of bribery. 

knowledge 

knowledge 

knO\~] edge 

felony 

felony 

felony 

felony, bar to 
off.lce 

felony, bllr to 
office 



HASSAGIlUSE'I'TS 
C. 268A §2 offers, promises or 

offers to gIve to 
another 

asks, demands, exacts, 
solicits, seeks, 
accepts, receives or 
agrees to receive 

public servant or witness 

thIng of value 

corruptly 

public servant or witness 

thing of value given ln returll for 
beIng influenced 111 official nct 
or violation or to commit or aid 
fraud 

corruptly 

intent to inflnence 
official act or violn
ti.on or to commit or aid 
fraud 

Note: Sec also, e.g., C. 268A §3. Consti.tution §9J bars from offlce or legislature those convicted of bribery. 

mC1I1CAN 
§28.J12 (§28.J14) 

§28.J13 (§28.315) 

offers, gives or 
promlses 

accepts 

publlc servant (juror, appraiser, 
trustee, etc.) 

gift, money, property or other 
thing of v81ue 

corruptly 

public officer (juror, etc.) 

gift or promise (for offlclal act) 

agreement 

carruptly 

accepts 

Note: Sec also, e.g., §28.J16 (bribery by contractors), §27A.1347 (brIbery of juror). 

NlNNESOTA (N) 
§609. /12(1) 

§609.42(2) 

offers, gives or 
promises 

requests, receives 
or agrees to receive 

pub 11c servant 

unauthorized benefit or reward 

(lub Hc servant 

unauthorized benefit or reward 

und ers tand ing, 

Scc also, e.g., §609.42(3), (4) (bribery of witness), §609.42(5) (compounding). 

mSSISSIPPI 
§97-11-11 offer.s, gives or 

promises 
public or prLvate officer, agent 
or trllRtee, or wlfe of: some, or 
candidate 

money, Roods, right in action or 
other property 

intent to Influence 
official act pending 
or possible 

i.ntent to influence 
official nct 

intent Lo influence 
official act pending 
or possIble 

(agreement) 

knowledge 

felony, bar to 
ofUce 

felony, bar to 
office 

felony 

felony 

felollY, bar to 
of [lee 

felony, bar to 
off ice 

felony, hnr to 
ofricB 

I 
N 
N 
0'1 
I 



MlssrSSIPPI continu~d 
§97-11-13 accepLs (or consent~ 

to wife's ncceptance) 
public or private officer, agent 
or crus tee, or candldute 

money, good, rlglit in action or 
otlier prop(!rly 

nccepts 
(or con
!Jents) 

--- (knowIngly consents) felony, bor co 
office 

Note: See ahlO, e.g., §97-7-53 (bribe!;y of leg'1s1atol:), §97-9~5 (bribery of juror, nrbJtrator, referee). ConstJLut'1on Art. I, §§44, 50 bars from office 
legislators convlctcl\ of !>rlbety, aUll provldes for Impeachment of goven,or or civil officers for br.ibery. 

HJSSOUI([ 
§S58.0lO 

§558.020 (§558. 
0')0) 

gi.vas 

ueccpts or receives 
(asks, solicits or 
offers to tuke) 

puhl.ic servant 

money, goods, r.!.ght In action or 
other valuuhle conslderution 

public servant 

money, goods, rtght in uction or 
other valuahle consideration 

glves 

rece.ives 

intent to influence 
offlctal act pending 
or possi.ble 

Note: Sue olso, e.g., §§558.030 to ~58.070 (hribery to obtain office), §§557.100 to 557.130 (hrlhery of Juror). 

HONTANA (N) 
§Y/,-'i-I02 offera, confers or 

ugrees to confer 

solicits, accepts or 
agrees to accept 

puhlic servant or party official 

pecuniary benefit as consideration 
for official oct or violution of duty 

public servant or party offictal 

peculllary benefit as eonsld!!rlltion 
fDr official act or violation of duty 

purposely or knowingly 

knowingly 

(agreemen t) 

knowledge 

knowledge 

felony or mis
demeanor 

felony or mls
demoanor 

felony, bar to 
office 

fe I ony. bu r to 
office 

Note: Sue 1l1so, e.g., §23-4723 (bribery of cundldate), §2:l-4756 (inducement to uceept or decllne nominution). Per §94~7-102 it Is no defense that the 
purson l.lollght to be I nflllenced was not quullfiud. 

m\I\I{ASKA 
§28-706 (§28-708) gJves (offurs or 

ll,ttemptll to hr!'be) 

receives (solic.its 
or ugrees to receive) 

pllbUe officer 

money or otlier bribe Ol" promise 

unluwfully 

pub U c officer 

money or other brihe or promlse 
given with tntent to jnfluence 
official uct 

unlal~fully 

Note: Sue alNo, u.g .• §28-703 (brthery of juror). §28-705 (compounding). 

reeei.ves 

intent to influence 
official Llct 

felony 

felony 

I 
I\J 
I\J 
--.] 

I 



NEVAOA 
§197.010 (§199.010) 
(§218.590)(§197. 
020) 

offers, ~ives or 
promises 

§197.0]O (§199.020, asks or receives 
§199.030)(§2l8.600) 
(§l97. OliO) 

executive or administrative 
officer (Judicial offlcer, juror, 
arbitrator, referee, etc.)(legis
lntor) (other puhlic officer) 

compensatIon, gratuity or reward 

exeeutive or administrative 
officer (judlclaL officer, juror, 
arbitrator, referee, etc.)(legis-
11ltor) (other public officcr) 

compensation, ~ratuity, reward or 
prom-Ise 

agreement 

intent to 1nfluence 
offfc:lal act 

Note: See also §199.290 (compou.~ing) and, e.g., §§199.240, 199.250 (brihery o[ witness), §293.584 (election hribery). 

Nm~ I!AHI'SIIIltE (N) 
§640: 2 (I) (a) 

§6 l.0:2(r) (b) 

NEW JERSEY 
§2A: 93-1 (§2A: 
93-2)(§2A:93-6) 

o[fors, gives or 
promlses 

solicits, accepts or 
agrees to lIccept 

fllil s to report 

offers, gives or 
promises 

receives or accepts 

publIc servant, juror or party 
off:lc:lal 

pecuniary henefit 

public servant, juror or party 
off;icial. 

pecuniary benefit given with intent 
to influence official act 

offer of pecuniary benefit which 
violates (1) (a) 

judge or magistrate (legislator) 
(person) 

money, re1l1 estate, set:"vice or 
other value as brlhe or reward 

judge or mllgistrate (ler,:lslator) 
(person) 

mooey, real estate, service or 
other value g:lven with inteot 
to influence official act 

recei.ves 

intent to influence 
offIcial act 

knowingly 

knowIngly 

intent to influence 
official act 

Note: Sec also, e.g., §2A:9J-4 (soliciting reward for official vote), §2A:I05-2 (offIcer tllking fee). 

knowledge 

knowledge 

knowledge 

-----------~-~ ------------~ -~-

felony 

felony 

[elony 

felony 
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NE\~ NEXICO (N) 
§40A-:!I,-1 

§40A-24-2 

offers or gives 

solicits or accepts 

public !lervant 

thing of value 

pubUc servant 

thing of vnlue 

intent to Influence 
offlclnl act pendIng 
or pO!ls·lble 

lntent to he influenced 
in officIal aet pending 
or. possible 

felony 

felony 

Note: See also, e.g., §40A-24-J (bribery of wltne!ls), §11-2-5J (bribery of public treasurer). Constitution Art. IV §§39, 40 concerns bribery of and by 
lelllslnlOr!l. 

NEI~ YORK (N) 
§200.00 (§215.JS) 

§200.10 (§21S.20) 

offers, confers or 
agrees to confer 

solicits, accepts or 
agrees to accept 

public Ilervant (juror) 

benefi t 

agreement 

public servant (juror) 

benefit 

agreement 

felony 

felony 

(agreement) 

Note: See also, e.g., §§200.45, 200.50 (bribery for offIce). Per §200.05 extortioll or coercion ill a defense to a prosecntion for conferring a bribe, but 
pel" §200.lS :it is no defense to a prosecution for receivIng 0 bribe thot by reason of the same conduct the defendant also committed extortion or coercion 
or llttempted these. 

NORTH CAROLINA 
§l/l-211l 

H4-2l7 

offers 

rece:ives or consents 
to rece:lve 

bribe 

offici.ol 

thing of value, persnnal advantage 
or promise 

not 1n payment of lellal salary 
or fees 

IInder.:.''ltanctt.!l& 2! given for perfor
munce or onlisaion of. off.lcl.nl act 

Nole: See also, e.g., §14-219 (bribery of legislator), §14-220 (bribery of juror). 

NOR'I'U IlAKO'l'A (N) 
§l2.1-12-01 offers, gives or 

agl"eeS to give 

solicits, accepts or 
agrees to accept 

public servullt 

thing of value us consideration for 
offIcial act or vlolut1.on of daty 

public servant 

thing of vnlue as considerution for 
official act or violation of duty 

rece1ves 
or 
t;:onsents 

Imowtngly 

kno\ollngly 

felony 

felony 

(understanding) 

knowledge felony 

felony 
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NORTH DAKOTA (N) continued 

Note: See also, e.g., §1~.1-12-03 (unlawful compensation for assistance), §12.1-09-01 (tampering with witness). Constitution §§40, 81 concerns bribery of 
governor nnd legislators. Per §12.1-12-01(2) it is no defense that the recipient was not qual1fied. 

011[0 (N) 
§2921.. 02 offers, gives or 

promises 

solicits or accepts 

publ:/c servant or party offlcJnl 
(witnl~SG) 

valuable thing or bennfit 

pllbllc servant or part offic:J.al 
(witness) 

valuable thing or benefi.t to 
corrupt or influence official 
act (testimony) 

Note: See also, e.g., §3599.01 (electIon bribery). 

OKLAHONA 
§381 (§383) 

§382 

§381, 

offers, gives or 
promises 

requests or accepts 

asks, receives or 
agrees to receive 

puhlic servant (jud idal officer, 
juror, arbitrator, etc.) 

gift or gratuity 

corruptly 

public servant 

gift, gratuity or promise for 
official act 

corruptly 

judicial officer, juror, arbitrator, 
etc. 

bribe 

intent to corrupt or 
influence official net 
(testi.mony) 

knmdngly 

intent to influence 
official oct pending 
or possible 

(agreement) 

felony, bar to 
off:l.ce 

felony, har to 
office 

felony or mis-
dellleanor 

felony or mls-
dmlleanor, bar 
to of f icc 

felony 

Note: See also, e.g., §§265, 266 (bribery of executIve officer), §308 (bribery of leginlator). Per §402 monies, etc. used in violation of bribery laws 
can be forfeHed to the state. 

OREGON (N) 
§l62.01.5 

§162.025 

o[fers, conf:ers or 
agrees to confer 

solicits (accepts or 
agrees to accept) 

publJc servant or juror 

pecunLary benefit 

pt~lic servant or juror 

pecuniary henefit 

(!lllreement) 

intent to Influence knowledge 
offlcJal act 

(accepts intent that offlcial act knowledge 
or agrees) shall he inf.\uenced 

[(.'lony 

felony 

Note: See alilO, e.g., §1.62.265 (wLtnesR), §l62.3J5 (compollIlll Lnn). Per §162.0.15 i.t is no defense that the person sought to be influenced WIIS not qualified. 
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PENNSYLVANIA (N) 
§11701 offers, confers or 

<lgreelJ to confer 

solIcits, <lccepts or 
agrees to accept 

public servant, juror or party 
offici<ll 

pecuni<lry benefit as consideration 
for officiill <lct 

public servant, juror or party 
official 

pecuniary benefit <IS considewtion 
for official act 

recklessly recklessness 

recklessly recklessness 

felony, b<lr to 
office 

felony, bar to 
office 

Note: See also, e.g., §§4907, 4909 (bribery of witness). Constitution Art. 2 §7 bars from office those convicted of bribery. Per §470l(b) it is no defense 
thut the person sought to be influenced was not qualified. 

nllODE ISLAND 
§1l-7-11 

§1l-7-J 

offers or gives 

obtains or attempts 
to obtain, accepts 
or <lgrees to accept 

public servant 

gift or valuable consideration as 
inducement or reward for official 
act, omission or favor 

corruptly 

public servant, for himself or 
~\\lother 

aift or valuable consideration as 
inducement or reward for offi.cial 
<lct, omission or favor 

corruptly 

misdellle<lnor 

misdemeanor 

Note: See also §1l-7-5 (compound:l.ng) and, e.g., §1l-7-1 (bribery of judicial officer or juror). Per §1l-7-6 injured person may recover double damages. 

SOlJ'I'll CAHOLINA 
§16-211 

§16-212 

offers, gives or 
promises 

accepts 

public officer 

gift or gratuity 

corruptly 

public office.: 

gift or gratuity or promise 

agreement 

corruptly 

accepts 

Intent to influence 
official ilct pending 
or possible 

(agreement) 

felony 

felony, bar to 

office 

Note: See also §1-360.52 (compensation to influence--state e~lics co~nission) and, e.g., §16-217 (corruption of juror), §16-558.1 (bribery to obtain office). 

SOlJ'l'll DAKOTA (N) 
§22-12A-6 (§22-
12A-ll) 

offers or gives public servant (JUiror or judicial 
officer) 

bribe 

intent to influence 
o fflda1 ac t 

felony 
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-----------------------------------------------.----. 

SOUTIl DAKOTA (N) continued 
§22-l2A-7 (§22- asks, receives or 
12A-11) agrees to receive 

public servant (juror or judicial 
officer) 

bdbe 

Note: See also, e.g., §§22-12A-4, 22-12A-5 (bribery of legislator). 

TENNESSEE 
§39-801 (§39-805) 

§J9-802. (§39-806) 

offers, g1.ves or 
promises 

accepts or agrees 
to accept (takes) 

public offIcer (juror) 

thing of value 

corruptly 

public officer (juror) 

thing of value or promise (gift, 
gratuity or anything to influence 
verdict) 

tlgreement 

corruptly 

accepts or 
agrees 
(takes) 

See alRo §J9-310J (compounding) and, e.g., §§39-803, 39-80(, (brLbery of peace officer). 

TEXAS (N) 
§36.02 offers, confers or 

agrees to confer 

solicits, accepts or 
agrees to accept 

public servant or party official 

pecuniary benefit as consideration 
for official act 

public servant or party official 

pecuniary benefit as consideration 
for official act 

intent to influence 
official act pending 
or possible 

intentionally or 
knowingly 

intentionally or 
knowingly 

(agreement) 

(agreement) 

felony, bar to 
ofP"e 

felony, bar to 
office 

fe lony, har to 
office 

felony 

felony 

Note: See also, e.g., §36.05 (tampering with witness), §4476-7 (brj~ery of meat or ponltry inspector). Per §36.02(b) it is no defense that the person 
sought to be influenced was not fjual.ified. 

UTA!! (N) 
§76-!l-JOJ offers, gives or 

promises 

solicits, accepts or 
agrees to accept 

public servant or party official 

peculliary benefit 

public serVAnt, party officiol or 
condldate 

pecuniary bencUt given with pur.pose 
to influence official act 

intent to influence 
official act 

Note: Sec also, e.g., §76-8-J08 (bribery to prevent prosecution), §76-8-508 (bribery of witness). 

knowledge of other's 
purpose to influence 
official act 

felony 

felony 
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~------~~------------- -----------_._--------------------------------------------------------------------

V (';RHON'j' 
§JI01 

§ll02 

offers, gives or 
promises 

accepts 

publ1c of Eicer 

gHt or gratuity 

corruptly 

pubUc officer 

gift or gratuity or promise 

understanding 

COrrul}tly 

Note: See also, e.g., §1l03 (bribery of trier of cause). 

VIRGINIA (N) 
§ HI. 2-4/,7 offers, confers or 

agrees to confer 

solicits, accepts or 
agrees to accept 

public servant or juror 

pecunlary or other benefit as 
consideration for official act 

public servant Ol' juror 

pecuniary or other benefit as 
consideration for official act 

accepts 

intent to inEl uence 
official act 

(unders t<H1dJng) 

felony 

felony, bar to 
off:ice 

felony 

felony, bar co 
office 

Note: See also §18.2-462 (compounding) and, e.g., §18.2-438 (bribery of officers and candidates), §J8.2-44l (bribery of cou~issioners, etc.)Per §lB.2-448 
Jt is no defense that the person sought to be influenced was not qualified. 

HASllfNG'I'ON (N) 
§9A.68.010 offers, confers or 

agrees to confer 

requests, accepts or 
agrees to accept 

public servant or juror 

pecuniary benefit 

public servant or juror 

pecuniary benefit 

agreement 

intent to secure 
plll:Licular result 
j n official act 

(agreement) 

felony, bar to 
office 

felol1Y. bal' to 
office 

Nute: See also §9A.76.1DO (cou~ounding), §§9A.6B.040, 9A.68.0S0 (trading in office or influence). Per §9A.68.010(2) it is no defense that tl~ person 
sought to be 'lnflllenced \Jas not qualified •. §9A. 20. 030 provides for restituc'lon Co victim of amount not exceeding double damages. 

\~ES'!' VTRGlNIA 
§1\1-SA-3 offers, confers or 

ugrees to confer 

solicits, accepts or 
ugrees to accept 

public servant or juror 

pecunlary benefit as cons:lderation 
for official act or violation of duty 

puhlic servant or jurot' 

pecuniary benefit as consideration 
for official act or violatlon of duty 

felony, bar ~o 
off'lce 

felony, bar to 
office 

Noce; See ulso, e.g., §fil-SA-7 (trading in public office). Per §6l-SA-8 it is no defense that the person sought to be influenced was not !(Ilnlifted. 
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( . 
WISCONSIN (N) 
§9I,6.10 transfers or promises unauthorized property or personal 

ndvnntagc 

accppts or offers 
to accept 

public servant 

unauthorized property or personal. 
advantage 

understand.ll!.!i 

Note: See also §946.67 (compounding) and, e.g., §946.61 (bribery of wItness). 

WYOHlNG 
§6-156 offers, gives or 

proml.ses 

solicits or accepts 

publJ.c servant 

money, beneficial act or 
valuable thing 

corruptly 

public servant 

money or valuable thing given 
to influence official act pendl.ng 
or possi.ble 

Note: See also §6-l58 (compounding) and, e. g., §6-l57 (bribery of juror, Idtness, etc.). 

IJISTRICT OF COLUHlJIA 
§22-70l offers, gives or 

promises, or causes 
LO be offcred, 
g1\ en or promised 

public servant, Juror, wi.tness or 
any person acting in official function 

thing of value 

Note: See also, e.g., §2~-704 (corrupt influence). 

intent to influence 
public servant in offIcial 
act pending or possible or 
to induce violation of 
ducy 

intent to influence 
official a~t pending 
or possible 

intent to influence 
official a(~t 

felony 

felony 

felony 

felony 

felony 
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APPENDIX B: EXTORTION STATUTES OF THE STATES 

Stntute>l 
S t a t_e 0 'f-' -~I i n d 

Gonduc,t Attendant Cireum:;tllllc,es Hesul t ---- Penalties ===================================-iConduet Att' d Circ' s 
ALAIlANA 
§§/.9, 50 
(III UCIOllill1) 

AI.A~KA 

§11.2().'3/.S 

threatens to injure, 
uec"se, expose or p"b
Lish 1:1 bel 

ohtains by threllt to 
Injure, cause official 
actIon, etc. 

orally or in writing 

property of another 

threatens 

obtains 

intent to extort money or 
prnperty, or to inflnence 
action of pubLic offIcer, or 
to ,tbet I llegal or wrongful act 

Note: See also, e.g., §11.1S.]()O (blnckmail). Per §11.20.345(d) Ilonest claim for restitution is 1I defense to 1I prosecution for extortion. 

Al\IZONA 
§13- I,OI obtains by use of force 

ur fear induced by threat 
to inj utU, lIccuse, expose 
£E. by color of office 

property of another 

wrongfully 

Nole: See also, B.g., §IJ-403 (attempted extortion by verbal threat). 

ARK,\NSAS (N) 
§ §/d-2202. /11-
2201 ('I'heft by) 

obtllins by thr.eat property of lInother 

ubtllins 

obtnl(\s knowingly lind with Intent to 
deprive lInother of property 

Note: See lIL~o, B.~., §41-2705 (Influencing public servant), §41-2614 (lntimldnling juror). 

] 
per §/d-20/" 

CAI.IFOHNIA 
§§5HI, 511) obtllins by use of force 

or faar indnced hy threat 
to injure, Dccuse, expose 

.Q..!:: by color (If ofUce 

property of Dnother with 
his induced consent, ur 
officiol lIl!t of public 
officer 

wrongfully 

obtldns 

ImowJedgel 

Note: See ulso §521, (uttl'mllt to extort) and, e.g., §BS (Iilenud,ng lellisilltor), §95 (intimIdatIon of Juror, nrblLrntor, ulilpLL'e or );eferee). 

lIIisdemeanor 

fdony 

felony 

felony 

felony 
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----------------------

COLORADO (N) 
U8-B-306 attempts to :!.nfluence by 

deceit or threat of 
violence or economic 
reprisal 

puhUc servnnt intent tn influence offIcial 
act pending or possible 

Note: See also, e.g., §§18-B-604, 18-8-608 (intimidation of wltness, juror). §§lB-1-502, 18-1-503 refer to culpnbility. 

CONNECTICUT (N) 
§53n-1l9 (5) 

\er §5Ja-5. 

compels or induces de
Llvery by fear of injury, 
dnmnge to property, 
accusation, exposure, 
offJcial act, testimony, 
strlke, etc. 

property of another 

wrongfully 

delivery 

fear 

intent to depr:lvc another of 
prope,'Cy 

knowledge! 

felony, bur to 
offIce 

felony 

--------------------------------------------IlELAIUlHE (N) 
§8I.6 compels or induces de

l'I.vU\:y by fear of lnjllry, 
dmunge to property, 
nccnsntion, exposure, 
false testimony or 
official act 

pt'operty of another 

wrongfully 

delivery 

fear 

Note: Per §81,7(a) clllIm of right is a defense to a proseclltion for extortion. 

lPer §251: knowledge or recklessness. 

intent to deprive another of 
property 

1 not expUclt felony 

----------------------------------------------------------------------------------------------~------_. 
I"LORmA 
§836.05 threatens to injnre, 

accllse or expose 
verhally or i.n wrlting 

m!lllc1ousl~, 

threutells Intent to extort money or 
pecunjary ndvuntage, or to 
compel person to nct agn'lnst 
his wlll 

f(\lony, hal' to 
orfIce 

----------------------------------------------------------------------------------------------------------.----------
GIWIWIA (N) 
§26-1801, 
(Theft by) 

§§S9-9909, 89-
9910 

ohtnlns hy threat to 
injure, expose, act 
offici.ally, etc. 

demands and receives, 
or tukes 

f\roperty of another 

unlawfully 

pubHc officer 

ree not ullowed by low 

tmeler color of offlce 

obtains 

over $50 

receives 
or takes 

i not expll.~lt 

Note: Per §26-IBOl!(c) hOliest claim of r.ight 1s a defense to a prosecutolon for extortion. 

IPer §§26-601 to 26-605 a crIm'lnul nct must Imve nn intention or crImInal negligence. 

felollY 

misdcmeanor 
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IIAHAll (N) 
§708-8JO(J) 
(Theft by) 

obtaIns by threat to 
j nj UL-C, dUlllnge property, 
accusc, expose, confine, 
oct officially, tostify, 
cause a strike, etc. 

property or service 
of another 

obtains intcnt to deprive another 
of property 

knowledge felony 

Nole: See also, e.g_, §710-l074 (intimidation of juror). Per §708-B34(4) bellef 1n claim as restitution 1s a defense to a prosecuLjon for extortion. 

JI)I\IIO 
§l8-2!lOl "htalns by lise of force 

or feu r Il1tlllced by threa t 
to injure, accuse, etc. 
£! by color of office 

property of anothuc 

wrongfully 

Not~: See also §J8-2BOIl (atLempt to extort), §lB-2B06 (nxtortioll not otherwise provided fOt") and, e.g., §lB-1353 (political threats). 

ILLINOIS (N) 
§L6-1 obtains control by threat property of another 

Note: Sec also, e.g., §24-3-14-S (oppression in office). 

LPer §4-J: intent, knowledge or recklessness. 

INIHANA (N) 
§J5-43-4-2(l)(6) 
('I'ht: ft by:l 

exerts control lIy threat property of iJnother 
to injure, Jllluage property 
or impuir dghts 

charges, demands or takes officer 

fee other than provi.ded 
by law for off.icial IIct 

obtains 
control 

over $150 

controls 

knowingly and wiLh intent to 
deprive owner of property 

Jntent to appropriate 

not expLc!t 1 

knowledge 

felony 

felony 

felony 

mlstlemeanor 

Note: Ofticer conv1.cted under §17-2-44-7 shall be liable on his official bond to injured purty for five timos illegal fees charged, demunded or taken. 

JO\~A (N)* 
§ll(){, threatens to injure, 

Iu'clIHe, expose, :I.n forlll , 
damage property, etc, 

CIoL"Un tens Cll tal,e or 
w:lLhlonl d official ac cion 

*Cllde effU(:tlve Janllary I, 197B. 

public servant 

threlltens 

threatens 

:lnten~ to obtain thing 
of vallie 

intent to obtain thJng 
of value 

felony 

felony 

Note: See also, e.g., §714.J7 (use of telcphone to extort). Per §lt04 belief 1~ right to threaten in order to recover is a defense to a prosecutiun 
for extorLion. 
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------------------------------------~----------~--------------------~----~------~--------~---------

I. 

KANSAS (N) 
§21-3701(c) 
(Theft by) 

§21-3902(b) 

ohtains control by threat property of another 

unauthorized 

demands public servant 

illegal fee or reward for 
official act 

under color of office 

Note: See also, e.g., §21-3428 (blackmail), §21-4401 (racketeering). 

KENTUCKY (N) 
§514.080 obtains by threat to 

in:) ure, accuse, expose, 
etc. 

property of another 

obtains intent to deprive 

. $50 or more 

i.ntenti.onall.y 

obtains intentionally 

over $100 

knowledge of 
illegality 

knowledge 

felony 

mi.sdemennor 

felony 

Note: See also, e.g., §52/ •• 040 (intimidation of witness), §52/ •• 080 (intimidatinn of juror), §524.120 (intimidation of judidal officer). Per §514.020(l) 
claim of right is a defense to a prosecution for extortion. 

J,QUISIANA (N) 
§66 communicates threats to 

injure, accuse, expose, 
etc. 

communi.
cates 

intent to obtain thing 
of value 

felony 

--------------------------------------------------------------------------------------------------------------------------~I N 
MA1NE (N) 
§355 

HARYLAND 
§561 (§§562, 563) 

§23 
(part of Bribery) 

extorts by threat to 
injure or harm 

property of another 

sends or delivers letter letter 
threatening to injure or 
accuse (threatens to (verbally) 
.injure, accuse or accuse 
falsely) 

demands or receives public servant 

bribe, fee, reward or 
testimonial given for 
influence on official act 

Note: See also, e.g., §562A (coercion to contribute). 

obtains 

over $100 

intent to deprive another 
of property 

knowingly and with intent to 
extort money or valuable thing 

(threatens) (intent to extort) 

._-------- ----------- --

knowledge felony 

felony 

felony, bar to 
office 
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NASSACIIIJSE'l'TS 
C. 265 §25 

C. 268A §2 
(parL of B~jbery) 

threatens to injure per
son or property or to 
accuse 

uses or threatens to 
use authority against 
person 

demands 

verbally or In wdting 

maliciollsly 

polIce officer or officer 
of licensing authority 

verbaLLy or in wri ting 

maliciously and unlawfully 

public servant or witness 

thing of value given in 
return for being influenced 
In official act or in com
mission or afd of fraud 
or in violation of duty 

threatens 

uses or 
threulens 

intent to extol"t money or 
pecuniary uduantage, or to 
cumpc] person to act agDinst 
his will 

:Intent to extort money or 
pecuniary advantage, or to 
compel person to act against 
hI:> will 

felony 

felony 

felony, bar to 
office 

Nnte: See also, e.g., C. 268 §l38 (intimidation of wttness Ol" juror), C. 268A §3 (includes demand for anyth.fng of value for official aid), C. 265 §26 
(kidnapping to extort), C. 55 §17 (coercion of publl(! Dervant to contribute). 

tHGllTGAN 
§28. I,lO 

§28.I'll 

threatens to injure, 
accuse, etc. 

demands and receives 

orally or in writing 

maliciously 

threatens 

fee or compensation greater receives 
than provided by law, for 
performance of official 
duties 

corruptly 

Note: See also, e.g., §28.315(1) (intimidation of juror). 

NfNNESOTA (N) 
§609.27 
(Coercion) 

NTSS] SSl1'1' I 
§97-3-77 
(RllhIH!I"Y) 

threatens to harm, con
fine, injure, damage 
property, accnse, 
expose, etc. and 
causes anntherto act 
against his will 

takes by threat to 
injure person, family 
Or prOp(ll"ty 

arally or in writing 

property of another, de
livered from fear 

:I.n presence 

feloniously 

threatens 

causes act 

obtains 

fear 

intent to extort money or 
pecunia~y advantage, or to 
compel per:>on to act against 
his \dll . 

wl.llfully 

felony 

misdemeanor 

felony 

felony 

IV 
W 
\.0 
I 



MISSISSIPPI continued 
§97-11-33 demands, takes or 

collects 
jud~e, justice of the 
pence, sherrif or other 
officer 

money fee or rewnrd not 
authorized by law 

under color of office 

know-Ingly nrl sdemeartor 

Note: See also, e.g., §§97-7-53, 97-9-55 (Intlmidation of legislator, juror, wilness, attorney, jud~e), §97-23-8J (thrent against business), §97-29-51 
(procuring prostitutes by threat). 

MISSOllRI 
§560.IJO 
(Robhery) 

§558.11,O 

accuses or threatens to 
injure or accuse, ~ 
extorts 

exacts, demands or 
receives 

verbally or in writing 

money or properly 

officer 

fee or reward greater than 
or he fore due, for official 
act done or to be done 

under color of office 

unlawfully 

extorts intent to extol"t 

willfully 

Nole: See also, e.g., §558.1l0 (oppression in office), §JO.420 (extortion hy state treasurer). 

felony 

nri.sdemeanor 

I _________________________________________________________________________________________________________________ N 

MONTANA (N) 
§91,-6-J02 
(Theft by) 

NEBRASKA 
§28-441 (§28-444) 
(§28-4 /,5 ) 
(Illnckmail) 

§28-7.11, 

ohtains control by threat property of another 
to i nj ure, aCCUde, take or 
withhold oEUdal action, 
etc. 

threatens to injure or 
accuse (or expose) 
(obtains or seeks to 
obtaJn by threat property 
or to compel acts or to 
induce surrender of 
valuable thing or right) 

demands or receives 

orally or in writing 

maliciously 

public officer 

Eee or raward, not 
authorized by 1 aw, to 
perform dllt.les 

obtains 

over $150 

threatens 

purpose to deprive nnother 
of property 

intent to extort mOlley or 
pecuniary advantage, or to 
compel person to act against 
his will 

knowingly 

knowledge felony 

felony 

IIIllhlemennor 

~ 
o 
I 



NEVADA 
§20S.J20 

§l97.1.70 

threatens to injure, 
3CCl'~C. expose or 
publish libel 

asks, receives or 
agrees to receive 

public offj cer 

fee or compensa tJ on grea ter 
than provided by law 

threatens intent to extort money or 
property, or to compel act, 
or to Lnfluence publJc offIcer, 
or to abet Illegal or wrongful 
act 

Note: See also, e.g., §207.190 (coercion), §197.200 (oppression under color of office). 

NEH IlAMPSllIltE (N) 
§6'J7 :5 
(Theft by) 

NEH JlmSEY 
§2A:] 05-1, 

NE\~ MEXICO (N) 
§~OA-16-8 

NlI\~ YORK (N) 
§l55. 05(2) (e) 
(Larceny by) 

NOl('l'Il CAltoL INA 
§ 1I,-un .1, 

obtains or controls by 
extortion through threat 
to injure, confine or 
take or withhold 
off.lclal action 

citnw tens, or demands on 
a thnlut, to il~jure or 
kill, kidnap, etc. 

communicates threats to 
injure, accuse, expose, 
kidnap, etc. 

property of another 

money or other valuable 
thing 

compels or induces de- property of another 
livery by fear through 
threat to injure, accuse, 
expose, take or withhold 
offlclal action, etc. 

threatens or communicates 
a Lhreut 

Note: See also, e.g., §14-226 (intimidation of juror), §.llt-1l8 (blackmail). 

NORTII !lAKOTA (N) 
§12.1-23-02 (§12.1 
-23-0J) 

obtains by threat property of another (ser
vice available only for 
compcnsution) 

obtains or lntent to deprive anotl~r of 
controls property 

over $100 
" 

communi
cates 

delivery 

fear 

threatens 
or com
municates 

obtains 

over $150 
Q!.. by pub
lic servant 

intent to extort money or 
other valuable thing 

intent wrongfully to obtain 
thing of value or to cOUipel 
person to act against his will 

intent to depri ve another of 
property 

intont wrongfully to obtain 
thing of value 

knowingly und with intent to 
depdve owner of property 
(intentionull y) 

felony 

felony 

knowledge felony 

felony I 
IV 
.1"-
i-' 
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felony 

knowledge felony 

felony 

knowledge felony 



01110 (N) 
§2905.11 menaces, exposes, utters 

calmnny or threatens to 
commJt felony or violent 
offense or to expose or 
utter calumny 

n\l~naC(!R , 
etc., or 
threatens 

Intent to obtnln valuable 
thing or benefit, or to 
indul'c lin 1 O\~ful nct 

Nute: See 011'10, e.g., §290S.12 (coercion), §2903.21 (menacJng), §2921.0J (intimidation). 

OKl.AIIONA 
§ll,SI. obtnins by use of force 

or fear induced by threat 
to injure, accuse, expose 
~ hy color of office 

property of anothet' w.lth 
his induced consent 

---------------------------------
OREGON (N) 
§161,.07S 
(Theft hy) 

co"~els or induces de- property of another 
Uvery by fear from threat 
to Jnlure, accuse, damnge 
property, etc. 

ohtl1lns 

deUvery 

fear 

:Intent to deprlve another of 
property 

felony 

felony 

lmowJ edge fe]ony 

Not.e: Per §lM.OJS(J) honest claim of right is a defense to a prosecution for extortion; per §164.03S(2) so /Ire belief in truth of threat and purpose to 
compel makIng (lood and J!\lgnornnce that property taken was that of another. 

PIINNSYI,VAN [A (N) 
§J92J 

(,S §LJJ 
(not pennl code) 

ohtains or withholds hy property of another 
threat to harm, expose, 
take or wIthhold oUidal 
action, ete. 

chnr(leH, demands or takes pllblic officer 

fee greater than provided 
by lnw or fot service 
not performed 

obtains or intentionally 
wlthholds 

over $200 

Note: PCI' §J923(h) honest claim for restHution is a defense to a prosecution for extortlon. 

(UlODg ISLAND 
§1l-112-2 

§1J-42-J 

threatens to lnjure 
person or property or 
to aecuse 

exacts or extorts 
(levies, demands or 
takes) 

verhally or in wr:iting 

maliciollsly 

state officer 

fee for servlce (bond) 
greater than provided 
by Inw, 

under color of oEflee 

corruptly 

threatens 

exacts OL' 

extorts 

iutent to extort money or 
pecllniary advantage, or to 
compel person to act agaJnst 
hIs wi I.l 

---------------------,--------

knowledge felony 

In lRtlemeanor 

-----,-------_.---
felony 

felony 

I 
N 
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SOUTH CAHOLTNA 
§l6-566.1 
(JJluel<mn.1l) 

SOUTH D/,KO'l'A (N) 
.§22-:JOA-4 

(Theft by) 

accuses, exposes or com~ verbally or .in \01("1 tlng 
pels person to act again8t 
hls will, or attempts or 
threatens any of these 

obtains by threat to property of another 
lniure, accusa, take or 
withhold offielal. action, 
etc. 

obtains 

over $200 

intent to extort money or 
other valuable thlng 

intent to deprive another of 
propel:ty 

felony 

felony 

Note: Per §22-30A-16 honest claim of right or ignorance that the property talten was that of another is a defense to a prosecution for extortion. 

TENNESSEE 
§ 39-4301 

TEXAS (N) 
§§31.01, 31.03 
(Theft by) 

UTAH (N) 
§76-6-1,06 
(Theft by) 

threatens to injure 
person, property or 
reputation, or to accuse 

appropriates by threat 
to injnre, accuse, expose, 
harm or take or withhold 
official action 

property of another 

unlawfnlly 

obtains or controls by property of another 
extortion through threat 
to injure, accuse, reveal 
or take or withhold 
official action, etc. 

threatens 

appro
priates 

over $200 

intent to extort money, 
property or pecuniary advan
tage, or to compel person 
to act against hIs wIll 

intent to deprive olmer of 
property 

obtains or purpose to deprive another of 
controls property 

over $250 

Note: Pet" §76-6-402(3) honest claim of right Is a defense to a prosecution for extortion. 

VEl!NONT 
§170l 

VIRGINIA (N) 
§l8.2-59 

§.18.2-470 

threatens to inj ure 
person or property or 
to accuse 

threatcns to injure or 
accusc and extorts 

demands and receives 

money, property or 
pecuniary benefit 

publ:l c officer 

fee greater than provided 
by law for performqnce of 
official duties 

threatens 

threatens 
and extorts 

receives 

intent to extort money or 
pecuniary advantage, or to 
compel l,erson to act against 
Ids will 

knowingly 

felony 

felony 

• felony 

felony 

felony 

mlsdellleanor 

I 
IV 
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WASIIINGTON (N) 
§9A.56.110 ohtains or attempts to 

ohtain by threat to 
injure, accuse, take or 
withhold offic:l.al action, 
etc. 

uses power of office 

property or services 
of owner 

state employee 

nut in course of duties 

knowIngly 

intent to induce or coerce 
person to provide thing of 
economic value 

felony 

misdemeanor 

Note: §9A.20.030 provides for restitution to victim of violation of §9A.56.110 of amount not exceeding double damages. §42.JB.290 provides fur civIL 
recovery of dmnoges by victim of violation of §42.IB.210. 

WEST VIRGINIA 
§6l-2-13 

§6l-5-20 

WISCONSIN (N) 
§9 I,3. '30(1) 

threatens to injure or 
accuse and extorts 

demands and receives 

threatens to i.njure 
person, property, etc. 
or to accuse 

money, pecuniary benefit, 
etc. 

public officer 

fee greater than provided 
by law f()r performance of 
official duties 

verhally or in writing 

maliciously 

threatens 
and extorts 

receives 

threat."ls 

knowingly 

i.ntent to extort money or 
pecuniary advaotage, or to 
compel person to act against 
his will 

Note: See also, e.g., §943.30(3) (attempt to influence witness), §943.3l (threats to expose), 

\~YONING 

§6-147 
(Illackmall) 

demands with menaces of 
injury, or accuses or 
threatens to injure or 
accuse, or Eends or de
Hvers letter which 
accuses or threatens 
to injure or accuse 

verbally or in writi.ng 

chattel, money or other 
valuable thing 

§6-1BO asks, demands or receives public officer 

DISTRICT OF COLUHllIA 
§22-2305 accuses or threatens to 
(1l1ackma,ll) accuse or expose 

fee unauthorized or greater 
than authorized 

under color of office 

verbally or ill writing 

intent to extort or gain 
chattel, QlOl1ey or other 
valuable thing or pecuniary 
advantage, or to compel person 
to act against his will 

letter sent or delivered 
knowingly 

accuses or Intent to extort thing of 
threatens value, or to con~el person 

to oct against his will 

... ----.~----------------------------------------------------------------------------------------~-----------

felony 

misdemeanor 

felony 

felony 

mlsd r.!1Uennnr 

felony 
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APPENDIX C: GRAFT STATUTES OF THE STATES 

Statute!) 

AMllAHA 
§221 

Conduct 

asks or receives 

Attendant Circumstances 

public officer 

compensation, gratuity, reward or 
prom1se, not allowed by law, for 
offid al act or omil;s10n or service 
not actually rendered 

Note: See also, e.g., §160 (public offIcer receiving illegal fee). 

ALASKA 
§U.10.230 

ARIZONA 
§38-I,I,4 

charges, takes or 
receives 

ask:! or receives 

public officer (excluding governor 
and supreme cc.urt judges) 

fee not authorized hy law, for 
official act 

compensation or promise, not 
authorized by law, for official act 

Note: See also, e.g., §13-S46 (judicial officer). 

ARKANSAS (N) 
§41-2702 solicits, accepts or 

agrees to accept; 
offers, confers or 
agrees to confer 

public servant at time of act 

benefit for past official act 

Result 

receives 

~~S~t~a~t~e~~o~f __ ~M~i_n~d~07~~.-________ Penalties 
Conduct Att'd Circ's 

willfully and knowingly 

knowingly 

I not explicit not explicitl 

ndsdemeanor 

misdemeanor, 
dismissal 

misdemeanor 

misdemeanor 

Nole: See a 1110, e. g., §'tl.-2704 (soliciting unlal-..ful compensation). Per §41-2702(2) it is no defense that the official act was otherwise proper. 

lper §41-20I, (2): pur.posely, know:! ngly or recklessly. 

CALIFORNIA 
§70 receives or agrees 

to receive 
executive or ministerial offi.cel' 
or state employee or appointee 

emolument, gratuity, reward or 
promise, not authorized by law, 
for official act 

receives knowingly 
or ugrees 

.. ' 

mi~demetlnar 

I 
N 
~ 
1Jl 
I 



COLORADO (N) 
§18-8-30J solicits, accepts O~ 

agrees to accept; 
of[e~s, confers or 
agrees to confer 

public servant at time of act 

pecunia~y benefit for past 
ofUcial acL 

Note: §§18-l-502, 18-1-503 refer to culpability. 

CONNECTfClIT (N) NO GENERAL STATUTE ON GRAFT. But see, e.g., §29-9 (gUts to Jlolice officers). 

DELAIMRE (N) 
§§1205; 1206 solicits, accepts or 

agrees to accept; 
offers, confers or 
agrees to confer 

public servant 

personal benefit, not authorized 
by law, for official act 

Note: See also §1211 (official misconduct). 

nORJIlA 
§838.016(l) solicits, accepts or 

agrees to accept; 
offers,. gives or 
promises 

public servant 

pecuniary or other benefit, not 
authorized by law, for past, present 
or future official Bct or omission 

corruptly 

knowtngly knowiedge 

belief (offerer's) 
that act or omission 
within competence of 
public servant 

felony 

misdemeanor 

felony, bar to 
ofrice 

Note: See also §839.25 (official misconduct). Per §838.016(3) it is no defense that the offidal act was not performed, or not within the competence of 
the public servant sought to be re~Jarded. 

GEORGIA (N) 
§§89-9909, 89-9910 takes 
(Extortion) 

public officer takes 

fee not allowed by law 

under color of office 

IPer §§26-601. to 26-605 a criminal act mllst have an -intention or crIminal negligence. 

not explicitl mlsdemennor, 
dismIssal. 

I 
N 
If:>. 
0'\ 
I 

IIAWAIt (N) 
§~4-11 
(not penal code) 

sol-icits, accepts or 
receives 

legislator or puh.Hc employee 

money, service or other valuahle 
thing or promise, reasonably 1n
ferrably intended to influence or 

d1smissal, action 
voidable, fQe 
for feU I 

relo'ar.d an official act 

IPe~ §84-19 nny favorable state nction obtained in violation of these standards 1s voidable and feeY, gifts, compensation or proflt received as a result of 
such violation may be forfeIted to the state. 



IDAIIO 
§l8-1351, solicits, accepts or 

agrees to accept; 
offers, confers or 
agrees to confer 

public servant at time of act 

pecuniary benefit for past 
official act 

Note: See also, e.g., §18-1356 (gift to public servant). 

ILLINOIS (N) 
§3)-3(d) solicits or accepts public servant in official capacity 

fee or rel.lard not authorized by law 

IPer §4-3: knowledge or recklessness. 

nlln ANA (N) 
§1,-2-6-5 
(not penal code) 

§2-2.1-3.8 
(not penal code) 

solicits or accepts state officer or employee 

compensation, other thun provided by 
law, for performance of duties 

pays or offers to pay state off:lcer, employee or legislator 

compensation, other than provided by 
law, for performance of duties, by 
person other than authorized 
paymaster 

Note: See nlso, e.g., §33-2.l-8-9 (compensntion to judic1al officer). 

10!~A (N) '" 
§2102 requests or receives 

*Code effective Junuary 1. 1978. 

public servant 

compensation. other than provided by 
law. for performance of duties 

under color of office 

knowlngly 

\(nowingly 

Note: This statute also proh.!.b1ts demands and other m1.sconduct. See also. e. g.. §68Il.5 (gHts). 

KANSAS (N) 
§21-3902(b) receives 
(part of Extortion) 

public servant 

illegal fee or reward f.or 
orUcial act 

under color of office 

recelves intentionnlly 

not explic1 t l 

knowledge of 
1l1egal1ty 

know:J,edge of 
Hlegal1ty 

Inisdemeanor 

felony, bar to 
office 

sanction deter
mined by ethics 
commission 

sanction deter- I 
mlned by ethics IV 

oJ:>. commission, -..J 
legis In tor I 
expelled 

misdemeanor 

lIIisdemelanor. 
dlsm:i.ssal 



KANSAS (N) continued 
§2l-3903 gives or offers public servant interltionally 

benef-I t, reward or consideration for 
past official act (excludes personal 
or trivial gifts) 

Note: Eee also §§46-235 to 46-237 (official graft). 

KENTUCKY (N) 

1,OllISIi\NA (N) 

HAINE (N) 
§601, (§605) 

NO GENERAL STATUTE ON GRAFT. But see, e.g., §6J..JlO (gratuLt:les to peace officers). 

NO GENERAL, STATUTE ON GHAFT. But see, e.g., §§1ltIJ, 11,1 (public contract fraud). 

solicits, accepts or 
agrees to accept; 
offers, gives or 
promises 

pubU.c servant 

pecuniary benefit for past official 
act (from person likely to be 
interested in official act pending 
or possible) 

--- (knowingly) 

Note: See also §606 (improper compensation). 

NAHY LAN Il 

HASSAClIlISE'I'TS 
C. 268A §J 

NO GENERAL STATUTE ON GHAFT. But see, e.g., Agriculture §7-J25 (gifts to tobacco inspectors). 

asks, solicits, 
receives or agrees 
to receive, etc.; 
offers, gives or 
promises 

public servant 

valuable thing, other thnn as 
provided by law, for offlcial act 
performed or to be performed 

--- (knowledge) 

Note: See also, e. g., C.' 268A §§I,-5, 11-l2, 17-l8 (compensntion to state, county and municipal employees or former employees). 

mCllIGAN 

HINNESO'l'A (N) 
§609.45 

NO GENERAL STATUTE ON GRAFT. But sec, e.g., §1,.1700(52) (confUct ()f interest in contract). 

asks, receives or 
ngrees to receive 

public servant 

fee or cOlllpensation greater than 
provided by law 

under color of office 

. , 

intent.Lnnnlly knowledge 

misdemel1nol' 

misdemeanor 

(elony 

111,1 sdemeanor 

I 
N 
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MISSISSIPPI 
§97-11-J,) collects judge, justice of the peace, 

shedff or other officer 

money fee or reward not authorized 
by luw 

under color of office 

co.llects 

Note: See al so, e. g., §67-1-JJ (gratuity to ulcoholic beveruge control cOJlulIissioner). 

NlSSOUIU 
§§558.020; 558.010 
(purt of Bribery) 

accepts or receives; 
give!! 

§55H.140 receives 
(purt of Extortion) 

judge, legislator or public officer 

money, goods, right in action, 
promise or other valuable thing :In 
considerat:lon for past official Dct 

receives; 
gives 

officer receives 

fee or reward greater than or before 
due, unlawful, for official act done 
or to be done 

under color of office 

knowingly 

willfully 

misdemeanor 

felony or mis
demeanor 

misdemeanor 

I 
N 

--------------------------------------------------------------------------------------------------------------------------------------------------~,~ 
MONTANA (N) 1.0 
§94-7-104 (§94- solicits, accepts or public servant knowingly knowledge misdemeanor I 
7-105) agrees to accept; 

offers, confers or pecuniary benefit for pust official 
agrees to confer act favorable to giver (from person 

interested in official act) 

Note: Sec ulso §94-7-401 (official misconduct), 

NEIlIlASKA 
§2B-706 (§2B-70B) 
(purt of Ilribery) 

§28-71l1 
(part of Extortion) 

receives (solicits or 
agrees to receive); 
g:l.ves (offers) 

usks or receives 

public officer 

money, rewurd or promise for pust 
official act 

unlawf.ully 

puhHc offlcer 

fee or rewurd, not authorized by llllJ, 
for performunce of duty 

receives; 
gives 

knowiugly 

Note: See also, e. g., §§49-'] 103, 49-1104 (leg:l.sllltors und employees receiving unlawful compensation). 

NEVAllA 
§197.170 asks, rece:l.ves or 
(part of Extortion) agrees to receive 

pubUc officer 

fee or compensation greater Chan 
provided by law 

felony 

m:l.sdemeanor 

felony 



.,,' 
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Official corruption 

by G. Robert Blakey 
Ronald Goldstock* 

Now on the investigation. You know, the Democratic 
break-in thing. We're back in th~ problem area 
because the FBI is not under contrGl . • . . 
Their investigation is now leading into productive 
areas. Because they've been able to trace the money. 
Not through the money itself, but through bank 
sources, the banker. And, and it goes in some 
directions we don't want it to go. 

H.R. Haldeman to Richard Nixon 
June 23, 19721 

INTRODUCTION 

In September, 1776, John Adams complained that a certain 

gun powder supplier had been granted an "exorbitant" contract 

by the Continental congress. 2 The supplier, "without any 

risk at all, will make a clear profit of 12,000 pounds, at 

least," Adams declared. What bothered this Founding Father--

and others--was the identity of the favored firm: the 

trading house of Willing, Morris & Co. Both Mr. Willing 

and Mr. Morris, as luck would have it, were members of the 

so-called Secret Committee of the Congress, which had authorized 

the contract. It seems, therefore, that official corruption 

*The assistance of the student researchers on the Institute 
staff, particularly Patricia Burman, and the students in the 
Seminar on Organized CrLme Control is hereby acknowledged. 

INew York Times, August 6, 1972, p.l, col. 8. 

2 See G. Amick, The American Way of Graft 4 (1976). 

--------------- ~~ --------.-. --. -
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was part of the picture of the landscape of 1776. Little 

has apparently changed in the succeeding years. 

At the turn of the century, Lincoln Steffens, the 

muckraker, wrote his influential Shame of the Cities,3 

in which he surveyed and attacked the municipal corruption 

of his time. Were Steffens to write today, the material 

available would be even more volumious. In recent years, 

a President left office in disgrace; a Vice-President was 

convicted of abuse of position; and a Supreme Court Justice 

resigned under a cloud of suspicion. In turn, bvo Cabinet 

officers, two U.S. Senators, eight Congressmen, a federal 

judge, five governors and Lt. governors, sever~l state 

judges (44) and various and assorted mayors (43), state 

legislators (60), and sheriffs and police officials (266) 

have been indicted or convicted of some form of official 

t ' 4 corrup J.on. Were Steffens to write a new book today, he 

would have to entitle it the Shame of the Nation. 

3L . Steffens, The Shame of the Cities (1st American Century 
ed. 1969). 

4The U.S. Department of Justice keeps an unofficial and in
complete listing of public officials indicted over the past 
seven years. The figures, although incomplete, are sobering. 
Since 1970, 1551 public officials have been indicted; 1,034 
have been convicted. Other trials are pending. Letter of Leonie 
M. Brinkema, Attorney, U.S. Department of Justice, to Professor 
G. Robert Blakey, Professor of Law, Cornell Law School, dated 
February 8, 1977. See N.Y. Times, Feb. 11, 1977 p. I, col. 4.· 
The Acting Deputy Attorney General observed "[These' da'ta do] 
not mean that there is more corruption now than in years past, 
just that some prosecutors are making more attempts to prosecute 
official corruption." Id. He also observed: "These were not 
break down the door investigations, but were mostly long, 
laborious paper chases." Id. 



PATTERNS OF OFFICIAL CORRUPTION 

A. Legislative 

The advantages of influencing governmental action in 

the law-making stage are obvious. Favorable legislative 

treatment is more effective than trying to frustrate the 

enforcement of unfavorable laws. The forms that legislative 

corruption take, moreover, are well known. Bribery is 

the most common. 5 Bribes may be used to buy votes, to sponsor 

private bills,6 and to influence the outcome of criminal pro-

d ' 7 cee ~ngs. Extortion, too, may be practiced. Legislators 

have been charged with extorting money from persons or 

companies who could receive preferential or adverse treatment 

4 {conti:nnpn\ 

Corruotion., too; is apparently not a wholly modern 
phenomenon.- Liv! the Roman historian, lamented: 

Rome v;; ,:Iriginally, when poor and small, a unique 
'example vi austere virtue, tHen it corrupted, it· 
rotted, it slowly absorbed vices ..• 

T. Livy, History of Rome I.v. See D. Rapport, "The Corrupt 
State: The Case of Rome Reconsidered," 16 Pol. Studies 
411-32 (1968). 

Saee, e.g., United States v. Brewster, 408 U.S. 501 (1972) 
(s~nator-charged with taking money to vote favorably on postal 
rate legislation) • 

6See , e.g., the Chilean immigrants scheme of former Congres~
man Henry Helskoski' s aide, Albert De Falco, who was charged w~th 
and found guilty of taking money to sponsor private immigration 
legislation. New York Timt::.,,<\pril 27, 1967,p.75,col.l. 

, ........ "' ....... 

7see , e.g., the scheme of State Senator Eugene Rogriguez 
of New York, who was convicted of 24 counts of bribery in 
connection with an attu,!pt to fix narcotics cases. . New York 
Times, January 14, 196'/" p,l, col.2. 
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at their handsi 8 they have even been charged with taking 

salary kickbacks from their own staffs.
9 

Misappropriation 

of public funds is sometimes present. Legislators have 
, d ,10 

been known to pad payrolls with friends, re1at~ve~ an cron~es. 

Conflicts of interest are equally disturbing, but often 

not illegal. Ostensibly, a legislator is "bound by honor" 

not to participate in decisions raising a conflict of interest. 

The illegality of such behavior is in doubt. Usually, the 
11 

legislative body or the voters themselves must act. 

corruption of the legislator, therefore, is limited only by 

the imagination of its membership. 

B. Executive 

It is of little significance whether the executive is 

at the heart of corruption or merely shuts his eyes. The 

result is the same: corruption can flourish through sins 

of omission as well as by sins of commission. But few 

stories of federal, stat~ or city corruption equal or exceed 

8see , ~, United States v. Craig, 528 F.2d 773 (7th Cir. 
1976) (t~ree Illinois House of Representatives members in
dicted under Federal extortion statute). 

9~ee! e.g., New York Times, September 24, 1976, p.3, co1.1 
(~nd~ctment of Representative Hastings). 

10 See, ~., New York Times, June 4, 1976, p.l, col.3 (Elizabeth 
Ra~ 

11 Here, the case of Representative Robert Sikes is instructive. 
Accused o~ using his,position as chairman of the House Military 
?onst:uct~on Subcornrn~ttee to further the fortunes of a company 
~n wh~ch he was a stockholder and to increase the value of 
his own landholdings, Sikes was censored by Congress removed 
from his c~ai~manship, but re-elected at the polls. 'see 
New York Times, April 8, 1976, p.13, col.li July 27, 1976, 
p.l, col. 7; July 30, 1976, p.1, col.5. 



tt9se of Newark, New Jersey or Baltimore County, Maryland, in 

the late 1960's. The Newark and Baltimore stories are textlxok 

examples of city and county .governrnents where virtually 

everyone and everything could be bought -- if the price was 

. h' 12 
r~g. 1:. They also ty~ify both old and new patterns of official 

corruption in the executive. 

Alth h h b h 1 b t ·· k 13 oug t e mo as a ways een ac ~ve ln Newar. , 

it did not really «run" the city until the election in t962 

14 of Hugh Addonizio as mayor. Addonizio and his mob cronies, 

led by Richie Boiando, a Hafia leader, would probably be 

stealing still, were it not for the Newark riots of 1967. 

After the riots, which left 28 dead( Governor Hughes of New 

Jersey established a Select Commission on Civil Disorders 

to investigate the cause of the riots. One factor, the report 

concluded, was corruption; when the dust had settled, Addonizio 

and 70 other executive branch employees had been indicted 

l2The 'sad story of Newark is outlined in F. Cook, "Who Rules 
New Jersey," in S. Gardiner and D. Olson, Theft of the City 
80 (1974). The Baltimore story is told in J. Witcover, 
A Heartbeat Away: The Resignation of Spiro Agnew (1974). 

13F • Cook, supra note l2,at 77. 

l4The flavor of the Addonizio era has been conveyed by one 
writer in a restrained, but accurate manner: 

[Corruption spread) from the highest executive 
office, to the City Council, to most administrative 
offices .•. even the corporation counsel [had the] 
job [of] mak(ing] the dirty work legal. 

R. Perambi, "An Autopsy of Newark,1I in J. Gardiner and D. 
Olson, Theft of the City 88 (1974) • 

-- --- -- --------------
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f t t " t' 15 or corrup ac 1Vl les. Addonizio himself was convicted 

of extortion in connection with a quarter million dollar 

city contracti he was sentenced to 10 years in prison and 

fined $25,000. 

The mess in New Jersey cities-- and especially in Newark--

illustrates the common pattern of "old style lt big-city corruptioni 

public officials in Newark were bribed to overlook criminal 

activitYr although as the saga of Mayor Addonizio himself 

illustrates, some of the bribes were paid in order to gain 

positive benefits from the city. If the type of corruption 

, k'.J.. d" 1 16 h ' 1 ' seen ln Newar 1S ~ra ltlona, t e corruptlon of Ba tlmore 

15The Governor's Select Commission concluded that Newark 
was characterized by "a persuasive feeling of corruption." 
Quoted in United States v. Addonizio, 451 F.2d 40, 57 n.6 
(3rd Cir.) cert. denied, 405 U. S. 936 (1972). 
Seven of the seventy officials were eventually acquitted. 
Three of the officials, including a former mayor named DeRov, 

plea bargained and turned state's evidence. New York Times, 
April 1, 1972, p.20, col.4. Of course, Newark was only the 
most obvious example of the connection between crime, corruption 
and politics in New Jersey. By 1972, a total of 130 New . 
Jersey public officials had been indicted. New York Times, 
January 29, 1972, p.31, col.l. 

16 0ne aspect of the corruption scandals in New Jersey was 
not traditional. It was in New Jersey that Herbert Stern, 
former D.S. Attorney for New Jersey developed the successful 
technique of the corruption audit: going into a community 
cold and subpoenaing books and records and combing through 
them for traces of graft and corruption. See P. Hoffman, Tiger 
in the Court, at 7 (1974). Mr. Stern put it, "The weakness in 
every ...•. [corruption] scheme is that, in the end, [the payoff] 
.... must come out in cash. Find that cash coming out ~r;,d you're 
half way home." Id. at 39. He describes the technique: 

The first step was to find out from the businessmen 
whether they had to payoff. But we didn't know 
who the businessmen were. The first thing we did 
was subpoena all the records from Jersey City Hall 
and the Hudson Courts Administration Building 
for public work for the past five years. From 
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County, Maryland probably illustrates the corruption char

acteristic of the future. 17 

The scandals in Baltimore County are noteworthy for: two 

reasons. First, they led to the resignation of a sitting 

Vice-President. Second, the motivations of the corruptors 

and the pattern of corruption in Baltimore County illustrate 

the operation of the "new" suburban corruption. The oppor-

tunity for corruption in Baltimore County resulted from the 

enormous growth the county experienced after World War II. 

Growth in turn led to increased demands for governmental 

services, particularly highways. Suburban voters were willing 

to pay almost any price to get to work, and contractors 

were willing to do almost anything to get a piece of the 

action. Moreover, the absence of any legal requirement 

that low bidders get governmental contracts placed enormous 

power over the contractors in the hands of the man responsible 

for making the contract awards--the Baltimore County Execu~ive. 

When greedy contractors encountered a soulmate in a greedy 

county executive, the results were predictable. 

The Baltimore County episode can also be usefully corn-

16 (continued) 
these records we determined who the successful 
bidders were and we subpoenaed all these records. 
Then we had teams of accountants and assistants 
analyzing their records, looking for that one 
cri tical thing--the cash corning out. Id. at 127. 

The corruption audit finds its analogue in art, too. Puzo has 
the Godfather observe: "A lawyer with his briefcase can steal 
more than a hundred men with guns." M. Puzo, The Godfather, 
p.52 (Fawcett ed. 1970). 

17see generally J. Witcover, A Heartbeat Away: The Resignation 
of-spiro Agnew (1974). 

~~-------------------- -------- ----
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pared with the shame of Newark. In Newark, the corruptors 

were primarily organized crime figures who wished to protect 

their illegal operations and profit from the operation of 

the city; in Baltimore County, the corrupto~s were respectable 

businessmen, who wished to influence the exercise of discretion 

by a responsible official. The involvement of respectable 

citizGns in corruption is not new, hut the lucrative opportun-

ities for the respectable business man, particularly the 

respectable contractor, are now in the suburbs rather than 

the cities. Thus, it is not surprising that suburban corruption 

has often involved attempts to influence such issues as the 

awarding of contracts and the granting of zoning variances, 

rather than the protection of the operation of illicit enter

prises. lS Such suburban crime, too, is highly "organized,1I 

and although connections to the mob exist, just as often 

the corrupt official himself solicits his own sales of 

influence and eliminates the middle man's role played in 

Newark by the mob figure, Richie Boiando. In the modern 

suburban con~unity, it is not unusual, therefore, for the 

mayor to meet with contractors to extort kickbacks for school 

or highway contracts. 19 Here, too, the pattern~ of official 

18 , d't t b' h d't' d 'T Here, agaln, cre 1 mus e glven were cre 1 18 ue. ~ew 

Jersey suburban officials have also pioneered in the new forms 
of corruption. One of the more recent zoning scandals occurred 
in Gloucester Township, New Jersey. Two former mayors and several 
other township officials were convicted of having received 
bribes in return for making favorable zoning decisions. See 
New York Times, April 8, 1971, p.45, col.3. 

19The mayor of Revere, Massachusetts and several confederates 
are, for example, under indictment in state court for allegedly 
extorting kickbacks on a high school construction contract. 
The Boston GlobeJ April 28, 1977, p.l, col.l. 
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corruption vary and are limited only by the imagjmations of the 

greedy. 

C. Corruption Within the Cri.minal Justice System 

corruption in the criminal justice system occurs at many 

points. A defendant wishing to buy his "yay out of a 

prosecution can potentially apply pressure at any stage 

of the proceeding. The arresting officer, may be bribed, 

20 either before or after arrest by the defendants or their 

attorneys. 21 The district attorney may be paid to sabotage 

the case in front of the grand jury,22 or he may be bribed 

never to bring a case at all. 23 The trial judge may be paid 

19 (continued) 
The mayor of Menasha, Wisconsin was also bribed by the president 
of the Del Chemical Co. to have the city purchase its industrial 
and maintenance c~~micals from Del. Organized Crime Control 
Newsletter, vol.2 no.2, Feb. 21, 1975, p.13. 
Similarly, the mayor of Honolulu, Hawaii, has been indicted 
for soliciting bribes and c~mpqign contributions from,a developer 
seeking selection as' head contractor on the Honolulu urban 
renewal project. Organized Crime Control Newsletter, vol.4 
no.4. April 22, 1977, p.4. This list, seemingly without· 
end, could be extended .. 

20 1 . . C .. R t See, ~, The Pennsy van1a Cr1me omm1SS1on, epor on 
Police CorruEtion and the Quality of Law Enforcement in 
Philadelphia, p.13, (1974). 

21 See, e.g., where two New York City policemen were charged 
with soliciting bribes from defense attorneys of suspects they 
had arrested. New York Times, May 10, 1969, p.28, col.4 and 
October 25, 1969, p.25, col.4. 

22rn United States v. Archer, 486 F.2d 670 (2nd Cir. 1974) 
a Queens district attorney, George Archer, sabotaged the 
indictment of Salvatore Barrone (a simulated offender planted 
by the B.N.D.D.) by minimizing his offense in front of the 
grand jury. 

23 Jim Garrison, the flamboyant former New Orleans district 
attorney, was allegedly paid $2,000-$3,000 every two months, 
as protection money, from New' Orleans gambling-pinball oper
ators. Investigators turned the bagman, and marked ~oney 
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24 for favorable rulings, or jurors for favorable votes. 

25 After conviction, appeals judges might be bought. If 

all else fails, there is the prison warde~, or the parole 

board. 26 

1. Judicial and prosecutive 

The potential corruptor of judges and prosecutors seeks 

to exploit the discretion built into the criminal justice 

system. Because that discretion is seldom reviewable, and 

since judges and prosecutors often owe their success to 

politics or to the mob,27 it is not surprising that many 

23 (continued) 
was found in Garrison's home upon Garrison's arrest. New 
Orleans Times Picayune, July 1, 1971, p.2, col.2. Mr. Garrison 
was, however, acquitted after trial. 

24Frank Costello, the mob leader, once bought a juror who 
"hung" his case (11-1); he probably owned the judge as well 
in the same case. G. Wolf, Frank Costello, Prime Minister of 
the Underworld at 59 (Bantam Erl. 1974). 

25Justice John B. Swaiton of the Supreme Court of Michigan. 
was allegedly bribed to influence a larceny appeal. He was 
acquitted on the substantive count, but convicted for perjury. 
United states v. Swaiton, 548 F.2d 657 (7th Cir. 1977). 

26Raymond Patriarca, boss of the Rhode Island Mafia, was 
paroled, on his first hearing, after having served two and 
one half years of a ten year sentence for murder.. In Pa tria;r.cg, !.s 
parole file was a letter from the speaker of ,the Rhode Island 
House of Representatives (now Chief Justice of the Rhode Island 
Supreme Court) Joseph Berilaqua, in which Berilaqua gave 
Patriarca a glowing character recommendation. Organized Crime 
Control Newsletter, Dec. 21, 1976, vol. 3 no.12, p.8. The 
Providence Evening Bulletin is quoted: I!The Patriarca parole 
stinks, and one would have to dig deep in the state history 
to discover a worse stench." Id. March 21, 1975, vol.2 no.3, 
p. 9. 

27Judge Thomas Aurielo pledged his "undying loyalty" to under
world figure, Frank Costello, for Costello's aid in securing 
Aurielo's judicial nomination. Kefauver Report 102-5; see 
also G. Wolf, supra, note 24 at T27-l41. 
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instances of judicial and prosecutorial corruption exist 

and that organized crime figures or political leaders are 

frequently involved. 28 

Judges and prosecutors are bribed in order to influence 

29 
cases or in order to obtain appointments that the court 

has the power to make. 30 And,judges have been known to 

attempt to fix cases ~ which they do not preside; often 

the judge who is contacted does not know that his brother 

. t' h b b' 31 JUS 1ce as een r1bed. But other forms of judicial 

corruption exist·~-j udges have allegedly been known to par-

32 ticipate in kickback schemes, or to practice law while 

28see Johnson, "Organized Crime: Challenge to the American 
Legal System," Part I, .. 53 J. of Crim. Law, Criminology and Police 
Sci. 419 (1962). 

29 , h f f' . The br1bes can be, and most often are, for t e purpose 0 1x1ng 
"major" cases; but the bribery can breed just as much disrespect 
for the law if it is the small case--the traffic violation, 
for instance, that is fixed. 

30Por instance, the power of the surrogate to appoint admin
istrators for the estate of a wealthy intestate creates a 
temptation for would-be administrators to bribe the judge in 
order to obtain the lucrative appointment. 

31Here , the case of New York Supreme Court Justice James Keogh 
and his cohort Assistant United States Attorney Elliott Kahaner 
is instructive. Keogh and Kahaner had been paid $.25,000 to 
influence the sentencing of two men convicted in federal court 
of bankruptcy fraud violation. When the federal judge who 
was to be "influenced" got wind of the plot, he used his 
sentencing powers to turn the bribers and as a result Keogh 
and Kahaner found themselves facing prison sentences. New 
York Times, Dec. 8, 1961, p.l, col.8; Aug. 3, 1962, p.l~ol.5; 
united states v. Kahaner, 317 F.2d 459 (2nd'Cir.) cert. denied, 
315 U.S. 836 (1963) • 

.32Judge Richard Gorden and two of his former law partners 
were convicted of participating in a kickback scheme involving 
a garage project. New York Times, April, 17, 1963, p.ll, col.1. 
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in office. 33 

prosecution of the corrupt judge or prosecutor is 

difficult; conventional evidence gathering techniques are 

often insufficient. As duly elected or appointed officials, 

judges and prosecutors are also figures of stature within 

a cornmunity.34 Since bribery is a private act with willing 

participants, the' prosecution of a bribery charge usually 

depends primarily on the testimony of an accomplice, a 

witness whose credibility can be easily impeached; and the 

involvement of organized crime figures guarantees that 

witnesses, if any, to the successful bribe are likely to 

be fearful of te'stl'fYl'ng.35 , , Nevertheless, slgnlficant 

33 New York Supreme Court Justice Michael D'Aurio resigned 
after he was accused of demanding legal fees from a client, 
for services performed after his elevation to the bench. 
New York Times, July 3, 1970, p.23, col.li July 30, 1971, 
p. 37, col.l. 

34pressures may, therefore, be applied prior to prosecution' 
by friends and admirers of the judge or prosecutor under 
suspicion. For instance, the pressure applied to the Washington 
~ to drop its investigation of the corruption of John 
Mitchell is well known. See, ~., R. Woodward and C. Bernstein, 
All the President's Men (1974). Perhaps the most memorable 
bon mot of the otherwise humorless eX-Attorney General involved 
his threat to put certain portions of the anatomy of the Post's 
publisher through a wringer. More importantly, influential 
friends may testify as character witnesses at trials of the 
allegedly corrupt official. For instance, at the bribery 
trial of Judge Ralph Devita: "A score of prominent New Jersey 
lawyers and businessmen [took] the witness stand on his behalf." 
New York Times, April 11, 1970, p.40,col.l. DeVita was ultimately 
convicted on the strength of a tape recording of a conversation 
between DeVita and a county prosecutor in which DeVita offered 
a bribe to the prosecutor to drop a case against an organized 
crime figure. New York Times, April 16, 1970, p.49, col.3. 

35 't Wl ness poor 
and conspiracy 
John Swainson. 

John Wholen, who testified in the bribery 
trial of Michigan State Supreme Court Justice 

One month after the indictment of Swainson, 
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indictments and convictions have been obtained,36 if only 

for perjury rather than the substantive offense. 37 

2. po1ice 38 

There are three kinds of men in the departm.~n~ 

35 (continued) 
Who1en was kidnapped and shot in the leg. He managed to 
escape; fortunately, his kidnapper was later arrested. New 
York Times, Oct. 22, 1975, p.26, col.5i Nov. 3, 1975, p.16, 
col.4i Nov. 8, 1975, p.54, col.2i Dec. 20, 1975, p.25, col. 
2; Jan. 3, 1976, p.ll, col.2. 

36The Oklahoma Supreme Court surely holds the national record. 
Between 1964 and 1966 five members of the Oklahoma Supreme 
Court were accused of corruption. This saga began with the 
indictment of one Justice on five counts of tax evc~sion. 
New York Times, Apr. 9, 1964, p.lO, col.7. Another Justice 
then pled nolo contendere to charges of Federal Income Tax 
evasion; he allegedly failed to note the receipt of $150,000 
in bribes on his 1966 tax returns. New York Times, July 19, 
1964, p.44, col.l. The first Justice was then convicted of 
tax evasion (New York Times, Oct. 20, 1964, p.20, co1.3) and 
impeached for corruption along with another Justice. Both had 
allegedly shared part of the bribe received by still another 
Justice. One Justice resigned; the other was successfully 
impeached. New York Times, Hay 14, 1965, p.40, coLI. A 
fourth Justice, by then deceased, was linked to the first 
bribery. New York Times, May 8, 1965, p.62, col.6. Finally, 
a fifth Justice resigned from the bar after charges of con
spiracy to bribe his fellow justices were levelled against" 
him. New York Times, Feb. 18, 1966, p.65, co1.l. As far 
as can be determined, the Oklahoma Supreme Court was the only 
court ever to sit in America that had a majority that could 
be linked not by their judicial philosophy, but rather by their 
common dedication to the dollar. 

37Judge Martin Ginsberg, for example, was convicted for perjury 
while acquitted of charges that he received a $7500 bribe from 
two businessmen. New York Times, Feb. 14, 1975, p.41, col.l. 
without engaging in too much speculation, one can guess that 
jurors may see conviction for perjury as a "compromise verdict" 
when the defendant is a respected public official who has 
abused his office; it may be less difficult to label a good 
bourgeois citizen a liar than a thief. Exactly the same sub
stantive-acquittal, perjury-conviction also occurred in United 
states v. Swainson, 548 F.2d 657 (7th Cir. 1977) where a justice 
of the Supreme Court of Michigan convicted of perjury in a 
case involving the attempted fix of a larceny appeal. 

38Much of the data reported in this section is drawn from studies 
conducted in New York City and Philadelphia. While local 
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... I call them the birds, the grass eaters, 
and the meat eaters. The birds just fly up high. 
They don't eat anything either because they are 
honest or because they don't have any good oppor
tunities. You've got to figure that half the 
force is in jobs--the Tactical Police Force and the 
Safety Division, for examp1e--where there are 
little or no pick-Ups. The grass-eaters, well 
they'll accept a cup of coffee or a free meal or 
a television set wholesale from a merchant, but 
they draw a line. The meat-eaters are different. 
They're· out looking. They're on a pad wi th gambler s , 
they deal in junk, or they'd comQromise a homicide 
investigation for money .... 39 

38 (continued) 
conditions and problems may differ, "the pressures upon police
men, the nature of the job, and the inevitable temptations 
are similar enough in any large municipal police department 
at any time to give rise to .... [similar] .... prob1ems." 
The Knapp Commission Report on Police Corruption 64 (1972) 
[hereinafter Knapp Commission.] 

Support for this proposition may be found in newspaper 
reports from the last fifteen years. Indictments or arrests 
of police for corruption have been reported by the New York 
Times during that period in the following cities: New York 
City, Jan. 14, 1977, p.3,col. 1; Detroit, August 23, 1976, 
p.20, co1.3; Lawside, N.J., May 15, 1976, p.SS, co1.7; East 
St. Louis, Ill., April 19, 1976, p.23, co1.1; Cincinnati, 
Ohio, Dec. 19, 1975, p.20, co1.S; Hoboken, N.J. Feb. 15, 1975, 
p.63, co1.1i Mount Vernon, N.Y., Dec. 4, 1974, p.46, col.2; 
Jersey City, N.J., April 26, 1974, p.79, co1.1; Indianapolis, 
Ind., Mar. 15, 1974, p.34, co1.1; Ecorse, Michigan, Dec. l~, 
1974, p.30, co1.6; Mullica Township, N.J., May 2, 1973, p.94, 
co1.7; Newburgh, N.Y., Nov. 18, 1973, p.33, col.1i Albany, 
N.Y., Nov. 29, 1973, p.46, col.2; Washington, D.C. 18, 1973, 
p.SS, col.6i Chicago, Ill., Oct. 11, 1973, p.42, col.3i Baltimore, 
Md., Jan. 28,1973, p.39, col.3; Boston, Mass., Nov. 22, 1973, 
p.27, co1.1; Patterson, N.J., June 29, 1973, p.78, co1.S; 
Atlantic City, N.J., Aug. 23, 1970, p.S1, col. 3i Newark, N.J., 
April 24, 1970, p.71, col.2; Seattle, Washington, July 20, 
1970, p.12, co1.1i Columbus, Ohio, June 4,1969, p.27, co1.1i 
Dallas, Texas, Dec. 6, 1966, p.20, co1.7; Pittsburgh, Penn., 
July 2, 1965, p.31, col.4i Kansas City, Mo., May 5, 1961, p.lS, 
co1.4~ Miami, Fla., Oct. 13, 1960, p. 21, co1.4. Only the 
most recent report for any city is listed. 

Most newspaper reports deal with indictments or other 
charges. Convictions or other dispositions do not seem to be 
as well reported. The illustrations given in these materials 
will, therefore, rely to a large extent on reports of indictments, 
not convictions. Despite this, it is felt that their validity 
is not thereby undermined, since the criminal justice system 
seldom moves against one of its own unless the case is airtight. 

39 
T. Buckley,· "Murphy Among the Meat Eaters," New York Times 
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The term "soliciting" fairly describes the actions 

of policemen who aggressively misuse their police power 

for personal gain. The activities of such policemen are 

partially conditioned by the opportunities their assign-

ments present to them, e.g. plainclothesmen generally have 

more opportuni ties than unifo:n1ed police, and policemen 

entrusted with c9ntrol of organized crime generally have 

more opportunities than those assigned to direct traffic. 

The kinds and sources of payoffs provide a convenient organ-
. 

izing principle for examination of the practices encompassed 

by the term "soliciting." 

"Pads" or "steady notes" are names given to a regular 

payment of money to police for protection from serious 

harrassment for violations of the law. 40 A pad may be arranged 

under threat of arrest or complaint. Under some circumstances, 

a person starting an illegal operation will arrange before

hand to make his protection payments and thus improve his . 

opportunites for bargaining over the size of the tribute.
4l 

Pads are typically cooperative ventures that protect ~ntentionally 

unlawful activities. Thus, complaints are few and all par-

ticipants have a vested interest in making their conduct 

39 (continued) 
Magazine, p.44 (Dec. 19, 1971). For a somewhat d~f~erent 
breakdown of the fact patterns of police corruption ~ T. 
Barker and J. Roebuck, An Empirical Typology of Police Corruption 
(1973) (hereinafter, Typology). 

40Rubinstein notes that the differeUt terms are, in fact, 
used in New York City and Philadelphia. J. Rubiilstein, City 
Police 575 (1973) (hereinafter City Police). 

41 Knapp Commission at 80. 
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as hard to trace as possible. Pads are collected by a 

"bagman" and pooled for distribution to those in on the 

action. Shares are determined on the basis of rank and 

risks taken. Officers sometimes have separate pads, and 

when they participate in the general pad, it is usually 

on a multiple share basis. 42 The share per man or the 

t 'd b b 'b 'k the "nut.143 amoun pal y a rl er lS nown as Under-

standably, long-term fixed-location enterprises are the 

44 most frequent source of pads. 

The numbers racket and other overt gambling operations 

present a clear opportunity for this kind of bribery. 45 The Knapp 

commission reported that the nut for protection of gambling 

operations in some New York City districts ran as high 

46 as $1500 per policeman per month. Reassignment of entire 

plainclothes squads resulting from corruption investigations 

indicates that the practice was widespread and pervasive. 47 

42City Police at 396-397. 

43 Knapp Commission, p.75. 

44 Id • at 66. 

45The following two examples are typical: 
Sixteen of eighteen indicted New York City policemen 

were convicted of charges stemming from protection payments 
for gambling in New York City. Reportedly, payoffs totalling 
$250,000 per year were involved. New York Times, June 10, 
1973, p.43, col.l. 

Five top police officials in Ecorse, Michigan were 
arrested for accepting gambling protection payments of $2,000 
per month. The police chief was among those arrested, New 
York Time,s, December 13, 1974, p.30, col. 6. ' 

46 Knapp Commission at 75. 

47A New York City Police Department Inspector, two' lieutenants, 
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There is also some indication that gambling pads often involve 

48 supervisory police personnel. 

The pad in a gambling operation pays for protec,tion 

from all but token police harrassment. The services being 

bought include freedom from arrest by officers on the pad 

and prevention of or warnings about impending raids by tho:;:' 

not on the take. When arrests under pressure of a quota 

are needed, the gambler often is allowed to select an under-

ling with a relatively clean record or a paid-off addict 

as a I s tand-in." 49 

He.avily regulated legitimate industries are another 

lucrative source of police payoffs. The construction industry 

must deal with a maze of regulations concerning building 

techniques, specifications of practices, standards, and 

safety measures. A large construction project in New York 

City, for example, may be required to obtain as many as 

47 (continued) 

and sixteen plainclothesmen of the 17th Division were reassigned 
for laxity in enforcing gambling laws; the inspector filed for 
retirement, New York Times, Apr. 20, 1961, p.l, col.3. An 
entire plainclothes squad was reassigned for the same reason. 
New York Times, Oct. 18, 1961, p.36, col.3. 

48City Police at 397, 427. Several cases are illustrative: The 
Chief of Police of Miami was accused of protecting numbers 
of racketeers in return for $40,000 per month in protection 
money. New York Times, Oct. 13, 1960, p.21, col.4. The 
Assistant Police Superintendant of Pittsburgh was also dis
missed for accepting $176,000 in numbers protection money. 
New York Times, June 10, 1965, p.lS, col.4. Finally, the 
Police Chief of Patterson, N.J. was convicted of misconduct 
and conspiracy to protect illegal bookmaking. New ,York Times, 
Feb. 14, 1975, p.79, col.l. 

49 Knapp Commission at 83. 
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130 permits to achieve technical compliance with all regulations, 

a task ,.,hich is virtually impossible to fulfill. Those 

charged with enforcement, including the police, have been 

f 'd t' "f t' 50 Th or many years pal 0 19nore mlnor In rac lons. e 

pads for police, usually solicited under threat of harrass-

51 ment, tend to be small since only minor penalties are imposed 

for building code violations. 

Motels, hotels, restaurants, and most importantly, 

liquor stores and bars are licensed premises subject to 

regulation and periodic license renewal. The dependence 

of these businesses on the continuation of their licensed 

status has traditionally put them at the mercy of those 

persons charged with enforcing the regulations controlling 

h t bl ' h t ' 1 d' th l' 52 h th d suc es a lS men s, lnc u lng e po lce. T e me 0 

of solitication is common: 53 the policeman finding a tech-

nical violation threatens to endanger the operation's license 

by filing an official report. The price for protection 
7 

SaThe Bronx District Attorney, for example, in 1966 dropped extortion 
charges against three New York City patrolmen on the condition 
that they resign from the force; they were charged with shaking 
down a building contractor for payments to prevent issuance 
of building site citations. One of the patrolman later pled 
guilty to extortion as a misdemeanor. New York Times, April 
21, 1966, p.47, col.8. 

51Knapp Commission at 128-131. 

52For example, in 1966, seventeen patrolmen were indicted in 
Detroit for lying to a grand jury investigating bar shakedowns. 
New York Times, June 18, 1966, p.12 col.5. Two New York City 
police sergeants were dismissed after they were convicted 
of attempted extortion from a New York City bar. New York 
Times, April 8, 1961, p.l col. 1 and May 19, 1961, p.19, col.7. 

S3Knapp Commission at 133-139, 40, 120-121. 

'~----'---""""'---------------------
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from harrassment is agreed upon and regular collections 

are made. The money paid protects the licensed premises 

from harrassment, and in the case of bars, it may also pay 

for alteration of police reports concerning fights between 

54 patrons. Since protection of the license is vital to 

continuation of the business, the tributes demanded are 

likely to be larger. The situation is exacerbated by the 

frequent use of bars by persons involved in other illegal 

conduct (e.g. prostitutes). 

other businesses seeking protection from enforcement 

of laws effecting them may also pay tribute. Where parking 

restrictions are strict, restaurants, cab and trucking 

companies, and manufacturers may pay to have violations 

overlooked. 55 Unlicensed bars and clubs may pay in order 

t t " t' 56 o con 1nue 1n opera 1on. Pads may also be paid for non-

enforcement of Sabbath laws and regulations concerning 

57 peddlers. Prostitution, particularly in fixed locations, 

such as brothels and massage parlors, is also a source of 

58 
,regular payments. 
----------------------------------------------------------------~~~ 

54City Police at 424-425. 

55Id • at 152-162. 

56Id • at 140-145. 

57New York City Police Department reassigned more than,ninet~
five patrolmen in the Wall street area as a resul~ o~ 1nvest1-
gation of peddler shakedowns. One sergeant was d~sm1ssed 
for accepting a $300 bribe. New York Times, January 11, 1973, 
p. 1 col. 1. 

58Acceptance of "sexual favors" from prostitutes in return for 
not making arrests is cited as a continuing corruption hazard 
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A "score" or "shakedown" is a one-time payment that buys 

the freedom of a person subject to arrest. 59 Particularly 

in narcotics cases, the payoffs can be startlingly large. 60 

While narcotics-related bribery has been traditionally regarded 

as "dirty" money, changing mores and high profits are motiv-

ating increasing relaxation of the traditional inhibition 

against such bribery. In addition, lenient courts give 

police a rationalization for proceeding vigilante-style 

to "punish" drug offenders. 

~·10torists and tow-truck operators provide a steady 

source of small scores. When a motorist depends on a driver's 

license for his livelihood and can lose it for too many 

traffic citations, he may be tempted to offer a bribe for 

1 k · . J!: • 61 over 00 1ng an 1nIract10n. Tow truck companies often 

obtain repair business from the m.,nerS of vehicles they tow. 

This resLlts in competition between towing companies for the 

opportunity to get the highly profitable repair business. 
'If 

58 (continued) 
in New York City. New York Times, Jan. 14, 1977, p. 3 col. 1. 
Nothing apparently changes. See,~., The case where three New 

. York City vice squad patrolmen were held for attempt to extort rrnney from 
prostitutes seventeen years ~arlier, New York Times, May 7, 1960, 
.p .. .1 col. 3. 

59"Score" is the term used by New York City Police. The same 
practice is referred to as a "shakedown" in some other areas. 
See Knapp Commission at 66. 

60 See , ~., where an undercover. agent pled ~uilty to accepting 
$35,000 for not arresting narcot1cs suspect 1n New York City. 
New York Times, Sept. 18, 1975, p. 45 col. 1; four policemen were 
indicted for splitting a $40,000 bribe to release two narcotics 
suspects, New York Times, May 9, 1975, p. 16 col. 3. 

61Typology, 27-29; City Police at 430. 
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The police may be paid to steer business to one company 

or another and to ignore the traffic violations committed 

on the way to the scene" and coercive practices at the accident 

62 scene. 

Policemen on the take may also score any other target 

of opportunity that presents itself. Gambling, prostitution, 

bars, and construction sites may be scored if not protected 

b d 63 L h k d f b d at WJ.'ll.64 y a pa . oans ar s an ences may e score 

A score is inherently a less cooperative venture than a pad. 

This limits to some degree the policemen on the take. 

Complaints are more frequent in score cases than in pad 

cases, particularly if the extorted party comes to believe 

that he could have avoided conviction without the payoff. 

The illegal withholding of money or contraband seized 

while making an arrest is closely related to the score. 

Normally, money and contraband are held as evidence. Gambling 

62Typology at 19; Knapp Commission at 158-163. The problem is 
long standing. See, ~., where six policemen were indicted in 
tow truck kickback scandal in New York City in New York Times, 
August 17, 1961, p. 28 col. 1. In kind of a reverse twist, 
however, two New York City detectives were promoted the year 
before for not accepting bribes from tow truck operators, 
New York Tim-e5, Dec. 3, 1960, p. 24 col. 2. 

63Knapp Commission at 34, 82-84, 127, 138-139. Some illustra
tions follow: in 1973, two N.Y.C. patrolmen were arrested for 
taking a bribe for not issuing a summons to a man who was 
illegally repairing his car in the street, New York Times, Fen. 
26, 1973, p. 14 col. ·3. In 1966, three Chicago detectives 
were also Indicted for participation in a scheme to extort money 
from homosexuals, New York Times, August 19, 1966, p. 33 col. 1. 
Finally, the Assistant Police Chief of Seattle, Washington was 
convicted for participation in a scheme to extort money from 
businessmen caught gambling, New York Times, July 20, 1970, p. 
12, col. 1. 

64Knapp Commission at 183-184. 
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and narcotics arrests frequently involve confiscation of 

65 large sums of cash and large quantities of contraband. 

These materials are sometimes withheld for personal use or 

for use in buying information from informants. 66 There have 

been reports of policemen-addicts and policemen-pushers 

who obtain their drugs in this manner. 67 

Police may use illegally withheld drugs for "padding" 

the quantity of drugs found in the possession of an arrested 

person, thus upgrading the offense with which the persons 

arrested will be charged. A 'related phenomenon in the 

planting of drugs on an innocent person is known as IIflaking" 

or IIfarming. 1I68 Padding and flaking are sometimes motivated 

by arrest quota pressures, the desire to IIgetll someone 

whom the policeman IIknows ll is "guilty," or the desire to 

use the arrest situation for a score or for extorting infor-

mation. A variety of other abuses of police authority and 

65Typology at 26~27i Knapp Commission at 99-103. Two examples 
illustrate the practice. The Newburgh, N.Y. police chief was 
convicted of stealing money uncovered during drug raids in 1973. 
New York Times, Feb. 9, 1973, p. 39 col. 8. Twelve present and 
former members of the New York City police department were also 
charged with, inter alia, stealing cash from narcotics dealers, 
New York Times, Marc~ 1974, p. 1 col. 2. 

66City Police at 390. 

67Knapp Commission at 104-110. Two ex-New York City policemen 
in 1969 were convicted of selling narcotics seized during drug 
raids. New York Times, March 1, 1969, p. 18 col. 6. In 1974, 
two lieutenants, two sergeants, and eight detectives were also 
indicted for selling heroin obtained in drug raids. New York 
Times, March 9, 1974, p.l col. 2. 

68see , ~., where in 1973 the Newburgh New York Police Chief 
was convicted for, among other charges, planting narcotics at 
scene of drug raids, New York Times, February 9, 1973, p. 39 
col. 8. 
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power may accomplish similar ends. Illegal searches and 

. r t b d t . bt' . f . 6 9 Wl e aps may e use 0 se~ up a score or 0 aln ln ormatlon. 

Perjured applications for search warrants are a common tool 

f bt " . .. . . d 70 or 0 alnlng lncrlmlnatlng eVl ence. Policemen may extort 

information from reluctant informants. Rubinstein's study 

of the philadelphia police department has led him to con-

clude that these illegal corruption-facilitating techniques 

are an unavoidable reality of vice law enforcement.?l 

Corrupt policemen are also sometimes paid for services 

they render. Sales of confidential information to unauthorized 

persons 0ccur. The information sold may be a~ innoc~nt as 

a list of vehicles held in police pounds (which could be sold 

to a finance company seeking to repossess the cars) or it 

may concern the time and location of a planned raid or the 

fact that a particular individual is under official invest

igation. 72 Policemen sometimes protect, actively or passively, 

planned illegal operations such as hijackings.
73 

Some police 

69See , ~., where in 1975 three New York City Detectives were 
indicted for, among other things, using an illegal wiretap to 
set up a $3500 score, New York Times, March 6, 1975, p. 41, 
col. 4. . 

70CitY Police at 384-388. See also where in 1975 three New York 
City Detectives were indicted for, among other things, committing 
perjury to obtain a search warrant used in scoring $3500, 
New York Times, March 6, 1975, p. 41 col. 4. 

71CitY Police at 375-400. 

72See where one New York City detective was indicted for the sale of 
official information to protect an automobile theft ring. 
New York Times, July 23, 1975, p. 39 col. 1. 

73Three instances will indicate the breadth of illegal activities 



-24-

accept court-related payoffs. The money paid may buy a 

weakly written or technically deficient complaint that will 

result in a dismissal. Alternatively, evidence or testimony 

can be altered to assure suppression of key evidence, reduction 

f h . 1 74 . d o c arges, or acqultta. In 1960, a New York Clty gran 

jury probed alterations of police records. 75 

One last area of active corruption needs to be noted. 

Wh~n responding to a burglary report corrupt policemen have 

been reported to steal goods or merchandise in compound 

theft.
76 

In a similar, if more grisly, vein corrupt policemen 

have been knmvn to remove valuables from the body of a person 

who dies before arrival at a hospital. If the person is known 

73 (continued) . 
involved: in 1966, two Dallas police detectives were charged 
with running a bookmaking operation, New York Times, December 6, 
1966, p. 20 col. 7; in 1973, two New York City patrolmen were 
charged for receiving unlawful gratuities after cooperating with 
the transfer of a truckload of hijacked electrical supplies, 
New York Times, January 6, 1973, p. 17 col. 2; and in 1965, a 
New York City police lieutenant pled guilty to passing bogus 
$20 bills, New York Times, February 27, 1965, p. 11 col. 5.' 

74 see , ~., where two New York City policemen were charged with 
soliciting bribes from defense attorneys of suspects they had 
arrested, New York Times, May 10, 1969, p. 28 col. 4 and October 
25, 1969, p. 25 Gol. 4; in 1974, a Jersey City, N.J. Deputy 
Police Chief was indicted for trying to fix an assault case, 
New York Times, Apr. 26, 1974, p. 79, col. 1, and finally, in 
1975, two New York City policemen were indicted for conspiring to 
bribe a District Attorney to fix a narcotics case, New York Times, 
February 5, 1975, p. 41 col. 7. 

75New York Times, April 16, 1960, p. 1 col. 1. 

76CitY Police at 431-432. Typology at 35-36. See where three 
Ne'l.'V' York City detectives were indicted for stealing $3500 in cash 
from home of narcotics suspect they had just arrested, New York 
Times, March 6, 1975, p. 41 col. 4; and where two Brooklyn 
detective squads were under probe in stolen-goods investigation 
and the Head of Brooklyn detectives sought to retire as result 
of probe, New York Times, February 15, 1961, p. 27, col. 5. 
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to have lived alone, his apartment or home may be looted by 

th 1 . 77 e pO_lce. 

The patterns of behavior just described are what is 

most often called police corruption. These practices are 

restricted, in the view of most investigators, to a minority 

of the members of any particular police force. 78 There are 

other kinds of questionable activities that,albeit less 

objectionable, are far more widespread. These activities 

involve the acceptance of gratuities offered to a policeman 

by virtue of his official capacity. These corrupt practices 

are best described as "accepting." They are important 

because of their pervasiveness and the resultant climate 

in which a "code of silence" among policemen develops.79 

Policemen who are themselves vulnerable are less likely to 

expose other corrupt policemen for fear of endangering their 

own positions. It has also been theorized that the pervas-

iveness of "accepting" encourages those policemen with a 

predilection for engaging in more serious forms of corruption. 80 

Finally, acceptance of gratuities may come to be regarded 

as a right that is enforceable by extortion. 81 

77Knapp Commission at 184. 

78H. Goldstein, Police Cor~uption, A Perspective on its 
Nature and Control, pp. 13-15 (1975). 

79City Police, p. 444. 

80 H. Goldstein, Police Corruption, a Perspective on its 
Nature and Control, p. 5; (1975) City Police, p. 402. 

81Typology at 23-24. 



The most widespread forms of accepting involve free 

meals, drinks, hotel rooms, and other day to day amenities. 

A restaurant or bar may decline to charge a policeman for 

food or drinks or may charge at a reduced rate. The estab

lishment may be merely expressing good will or may be en-

couraging police presence in hopes of avoiding trouble from 

patrons. The establishment may be buying consideration, 

discretion, and quick response in the event of future trouble. 

Similarly, hotels will frequently give gratuities to police-

men in the form of free or reduced-rate rooms and meals. 

The corner drugstore may donate an occasional pack of cigarettes 

and the grocery an occasional candy bar. Abuses of these 

"privileges" are possible. Policemen have become alcoholics 

82 
because they checked liquor licenses too frequently; the 

restauranteur who cuts out free meals to policemen may find 

himself harrassed with numerous citations. 83 

A slightly more suspect form of accepting parallels 

the familiar practice of Christmas tips to the newsboy, 

mailman, and garbage collector. Often voluntarily, local 

merchants and businessmen contribute to a Christmas pack 

that is divided between the policemen serving the area. 84 

The acceptance of voluntarily offered tips may be formalized 
I 

82City Police at 421. 

83 . 
See Typology of Police Corruption, p. 24 for an amusing, and 

typical anecdote. 

84Ci 'ty Police at 412-413; Knapp Commission at 176-178. 
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into systematic shakedowns of local merchants. Investigation 

of such shakedowns may expose the participation of high 

ranking police officials. 8S These and similar voluntary 

payments sometimes simply represent expressions of gratitude 

by civilians for work done, as when the owner of a stolen 

car tips the policeman who recovered it. Policemen may 

even tip their fellows who are not in a position to obtain 

gifts from civilians to expedite the processing of routine 

clerical work. 86 

D. The Role of Organized Crime 

It would be a mistake to overstate the role played by 

, d ' 87, ff" 1 ' organlze crlme ln 0 lCla corruptlon. Not every - or 

even most - corrupt officials are in the hip ~ocket of some 

mob figure. Indeed, it is not always clear that the mob 

figure is the moving force where such alliances exist. 

Nevertheless, it remains true that, as outlined above in 

part, organized crime has played a significant role in the 

8sTwo typical examples follow: In 1960, 177 New York City police 
sergeants were reassigned just before Christmas to prevent their 
taking gratuities, New York Times, December 3, 1960, p. 15 col. 
2 i in 1961, a Bronx captain was suspended as a result of investi
gation of alleged shakedown of merchants at Christmas and the 
extortion of kickbacks by patrolmen, New York Times, December 27, 
1961, p. 33 col. 6. 

86K C .. 166 napp ommlSSlon, p. . 

87The concept of "organized crime" is much like the fictional 
crime portrayed in Akira Kurasawa's 1951 film, Rashomon, in which 
a ninth century nobleman's bride is raped by a bandit and the 
nobleman is killed. This double crime is then acted out in the 
film in four versions, as seen by the three participants and a 
witness. Each version is not quite like the others. , 

--------.-- --
----- -----------------------------~~----~--------~ 
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history of corruption in this country. 

First to exist, then to increase its profits, organized 

87 (continued) 

The vision of those who have looked at "organized crime" 
has been much like that of the witnesses whose stories were told 
in Rashomon. Some have seen nothing and hence have decided that 
nothing is there. See, ~., Hawkins, God and the Mafia, 
14 The Pub. Interes~4-51 ( Winter 1969). Compare the summaries 
of wiretaps reprinted in H. Zeiger, The Jersey Mob (1975). 
Others have-looked only at press accounts and have seen little 
more than a public relations gimmick. See D. Smith, The Mafia 
Mystique (1975). Others have looked at it through the eyes of 
an organizational theorist, and have seen the special character 
of organized crime to be its functional division of labor. 
See D. Cressey, Theft of a Nation (1969). Some have examined 
the phenomenon from the perspective of an anthropologist and have 
seen not a "conspiracy" but a "social system." See, ~., F. 
Ianni, A Family Business (1972). Others have examined it as 
a lawyer would, and have seen it as "conspiracy." See, ~., Blakey, 
"Aspects of the Evidence Gather.ing Process in Organized Crime' 
Cases: A Preliminary Analysis" in Task Force Report: Organized 
Crime, The President's Commission on Law Enforcement and Admini
stration of Justice 80, 81-83 (1967) (hereinafter Task Force 
Report). The President's Crime Commission, too, adopted this 
view (La Cosa Nostra was recognized only as the "core" of organized 
crime. Id. at 6); the Crime Co~ission termed conspiratorial 
crime "organized crime" when its sophistication reached the 
point where its division of labor included positions for an 
"enforcer" of violence and a "corrupter" of the legitimate 
processes of our society. Id. at 8. . 

A good summary of this view of "organized crime" was 
composed by the Departments of Justice and Transportation in a 
study of cargo theft: 

[T]he predominant group and inner core of organized 
crime is • . . a Nationwide group divided into 24 
to 26 operating units or "families" whose membership 
is exclusively men of one ethnic group and who number 
5,000 or more. The Task Force [on Organized Crime 
of the President's Crime Commission] quoted the FBI's 
director, who evaluated this core group as 'the 
largest organization of the criminal underworld in this 
country, very closely organized and disciplined ... 
it has been found to control major racket activities 
in many of our larger metropolitan areas, often working 
in concert with criminals representing other ethnic 
backgrounds. 



crime has found it necessary to corrupt the institutions 

of our democratic society. Today's corruption is less 

87 (continued) 

Heading each operating unit, or family, is the boss, 
whose authority is subject only to the rulings of a 
national advisory commission, which has the final word 
on organizational and jurisdictional disputes and is 
comprised of the more powerful bosses. Beneath each 
boss, in chain-of-command fashion, is an underboss, 
several captains (caporegime) I who supervise lower
~chelon soldiers, who in turn oversee large numbers 
of nonmember street personnel. One such family is said 
to number I,OOO--half members, half nonmember street
level workers--with 27 captains and stretches from 
Connecticut to Philadelphia. Bosses have access to a 
variety of "staff men," including attorneys, accountants, 
business experts, enforcers, and corrupters. Many 
individuals, while not family members in a formal 
sense, work closely with these inner-core groups and 
may be called associates (to distinguish them from mere 
street workers) and, as is the case with street personnel, 
should be considered an integral part of organized crime. 
Some associates are highly respected by family members 
and are very powerful in their own right. 

Through interceptions of phone conversations and 
other oral communications at different times and places 
between members and associates of this large criminal 
nucleus of the organized underworld, its existence, 
structure, activities, personnel, and such termino~ogy 
as 'boss, I 'captain,' , family, II soldier,·' J commission I 
have been confirmed and reconfirmed beyond rational 
dispute. 

Loosely allied with this large criminal nucleus 
are several other organized crime syndicates or groups, 
those members can also be distinguished among ethnic 
lines--just as most neighborhoods, can, and probably 
for much the same sociological reasons. The various 
organized crime groups call upon the services as a 
loose confederation, a designation reflecting the 
absence of a boss of bosses at the top. Sometimes these 
groups are referred to individually or collectiVely 
as the 'outfit,' 'mob,' or • syndicate. ' 

Taking into account the political organizations, 
unions, businesses, and other groups directly or in
directly under the thumb of organized crime, the manpower 
available to the confederation could conceivably run into 
the hundreds of thousands. Because they are relatively 

·well organized and disciplined and because they possess 
the demonstrated superior ability to protect themselves 



visible, often more subtle, and therefore more difficult 

to detect and assess than the corruption of an earlier tille, 

particularly of the era of prohibition. Yet everything indicates 

that organized crime flourishes best only in a climate of 

corruption. 88 And as the scope of organized crime's activities 

has expanded, its need and desire to corrupt public officials 

at every level of government has grown. 

87 (continued) 
from prosecution through corruption and other means, 
organized crime groups have a strength and permanency 
beyond the reach of conventional partners in crime. 

The difference to management between cargo theft 
committed under the direction of organized crime and 
cargo theft executed under the direction of non-member 
employees is analogous to the difference between a 
company's market share being challenged by a multi
billion conglomerate and being challenged by a three
or four-man partnership. Both the conglomerate and 
partnership are engaged in business, just as organized" 
crime groups and other nonmember criminal elements are 
both engaged in organized criminal activity. But there 
is a world of difference between a conglomerate and 
a partnership, just as there is between organized crime 
and less organized and disciplined individuals who may 
cooperate in crime. 

Cargo Theft and Organized Crime 23-24. The phrase "organized 
crime" is used throughout these materials to refer to this type 
of conspiratorial criminal behavior. For an analysis of the 
concept of "organized crime" that further breaks it into "enter
prises," "syndicates," and "ventures," see Electronic Surveillance: 
Report of The National Commission for t~Review of Federal and 
State Laws Relating to Wiretapping and Electronic Surveillance 
189-92 (1976) [hereinafter Wiretap Report] (concurrence of 
Commissioner Blakey). See generally D. Cressey, Theft of the 
Nation (1969) i R. Salerno & J. Tompkins, The Crime Confederation 
(1969); G. Tyler, Organized Crime in America (1962); M. Maltz, 
"Defining Organized Crime," 22 Crime & Delinquenc¥ 338 (1976). 

88Chief Justice Earl Warren observed: 

[N]o crime syndicate can openly defy the law in any 
of its money-making activities if the community is 
determined that it shall not exist .... [C]orruption 
is the basis of organized crime. 
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At various times, organized crime has been a dominant 

political force in such metropolitan centers as New York, 

Chicago, Miami, New Orleans, and Newark. Smaller communities 

such as Cicero, Illinois and Reading, Pennsylvania have been 

virtual baronies of organized crim~. Nevertheless, the chief 

impact of the corrupting influence of organized crime has 

fallen on the criminal justice system and those aspects 

of our government that are related to it. 

Under our Anglo-American system of jurisprudence, 

effective law enforcement aepends upon the coordinated 

actions and decisions of a number of closely interrelated 

individuals each occupying separate and independent positions 

in the law enforcement process. Legislators, citizen witnesses, 

police officers, prosecutors, and courts must all act affirm-

atively before the sanctions of the criminal law may be 

brought to bear on the activities of organized crime. 

Successfully corrupt any kev individual in the process and 

the ultimate effect is the nullification of the entire 

process. Indeed, the situation is virtually the same as if 

the criminal sanctions did not exist. 

The techniques of corruption are not terribly sophis~ 

ticated. Some may be bought with votes or the funds with 
. ~=;=-=z . '-7--

88 (continued) 

First National Conference on Crime Contro± Proceeding Marc~ 
28-29, 1967 at 8. See also, .A.B.A., Report on Organizeo Crime 
and Law Enforcement 16 (1952-53)· ("largest single factor"); 
Task Force Report at 6; Organized Crime: Report of the Task Force 
on Organized Crime, National Advisory Committee on Criminal 
Justice Standards and Goals 29-30 (1974) (hereinafter Organized 
Crime) • 
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89 
which to buy votes. h . ht 90 Some are boug t outrlg . Others 

are threatened or blackmailed.
9l 

Whatever the mode of 

payment, the result is the same; the individual soon serves 

the master of organized crime. Whenever its interests are 

at stake, he will act, fail to act, or act ineptly, whichever 

will best serve his master's will. 

There is no question that the long black hand of organ-

92 . 1 93 1 . ized crime reaches into our state and natl0na egls-

lative chambers. As yet it has nowhere ever mustered a 

majority, but then it has never needed a majority. It needs 

only to defeat the enforcement of statutes as they are 

applied to its activities. This can be accomplished in 

any number of ways on the legislative level. For example, 

89See ,' ~., Kefauver Report at 164-69, which details out the 
use-Df money by organized crime in politics. The author of the 
most comprehensive examit'p..':":ion of the relation between crime 
and politics estimates b;,:.;~ 15 per cent of all contributions 
stem from criminal sources. See generally, A. Heard, The. 
Costs of Democracy at 154-68 (1960). If campaign contribution 
restriction continue to tighten, it may be that organized crime 
will grow to playa larger role in politics. 

90See infra n. 92. 

91See , ~., the remarks of former Commissioner of Narcotics of 
the United States Harry T. Anslinger, where he notes the use of 
prostitutes to blackmail public officials, in H. Anslinger and 
W. Ousler, The Murders .at 2'9 (Avon "1961) • 

92see , ~., Kefauver Report at 40, which details out the 
activities of the infamous West Side block in the Illinois 
legislature; Simon, "The Illinois Legislature: A study in Corrup
tion," Harper's, September 1964 at 74-78. 

93See , ~., the practice of private bills introduced in the 
Congress to prevent the deportation of major hoods noted in 
Anslinger and Ousler, supra n. 91 at 74-75. 
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it is possible to fail to provide adequate appropriations 

94 
for enforcement personnel or to deny to the personnel pro-

vided the needed legal tools. Overt corruption on questions 

such as these may be impossible to prove. False economy 

can justify personnel cutbacks. Spurious civil liberties 
95 

can warrant the failure to grant the necessary tools. 

The prosecu.tion of any kind of crimE;' requires evidence. 

96 This is a fundamental tenet of due process. Ultimately, 

this means someone must take the stand subject to cross 

examination 97 in, open \.cour·t 98 and relate what he saw 

or heard. Without witnesses criminal prohibitions are what 

lawyers call precatory trusts, that is, mere admonitions, 

not enforceable commands. The ideology of the underworld 

keeps insiders silent. Citizen witnesses may be threatened, 

94The Federal Bureau of Narcotics, now the Drug Enforcemen~ 
Administration, has, for example, never been adequately staffed. 
The Challenge of Crime in Free Society, The President's Commission 
on ~aw Enforcement and the Administration of Justice at 219-20 
(1967) (hereinafter The President's Report). Prohibition--
the noble experiment--met a similar fate. See generally, F. 
Allen, Only Yesterday at 173-91 (Bantam Classic 1959). 

95Mr . Justice Jackson rightly termed many of the objections to 
the use of electronic equipment "spurious." On Lee v. United 
States, 343 U.S. 747, 754 (1952). 

96Thompson v. City of Louisville, 362 U.s. 199 (1960). 

97pointer v. Texas, 380 U.S. 400 (1965). 

98people v. Jelke, 308 N.Y. 56, 123 N.E. 2d (1954). 
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bribed, or murdered. 99 without insiders or citizen witnesses, 

prosecutions cannot be brought, or will fail for want of 

evidence, or will be supported only by police testimony. 

It is possible to corrupt directly virtually an entire 

I , f 100 po lce orce. It is, however, not terribly efficient 

or economical. It makes much more sense to gain control 

, , , , 1 f k 'd" d 1 101 of pollce POllCy. by galnlng contro 0 ey ln lVl ua s. 

By this technique, the day-to-day performance of the honest 

men may be undermined or nullified. It is possible, for 

example, to adopt the policy of a "wide-open" town. 102 

99Then Attorney General Nicholas deB. Katzenbach t~stified in' 
1965: "We must dismiss [organized crime cases] because key "'witness 
informants suffer 'accidents' and turn up, for exrunple, in a 
river wearing concrete boots. Such accidents are not unusual. 
We have lost more than 25 informants in this and similar ways 
in the past 4 years. We have been unable to bring hundreds of 
other cases because key witnesses would not testify for fear of 
the same fate." Invasion of Privacy, Hearings before the Sub
conunittee on Adrninistritive Practice and Procedure, Conunittee on 
the Judiciary, United States Senate, 85th Congo 1st Sess. Pt. 
3, 1158 (1965). See Id. at 1149-50 for statistics on intimida
tion of Treasury Department witnesses and agents. The Attorney 
General's reference to "concrete boots" is becoming a _ thing of 
the past. Now bodies and cars are crushed in a hydraulic machine 
in auto junkyards and neither is ever discovered. See New York 
Times, January 21, 1967, col. 2, p. 64. 

100The classic illustration of this practice is the operations 
of bookmaker Harry Gross in the 1950s in New York City. See 
Kefauver Report at 113-117. A similar pattern also existed at 
that time in Philadelphia involving 38 police districts. rd. 
at 27-30. 

101See Id. at 22-23, which details out an attempt to gain control 
of the S~ Louis police board. 

102~ Iq. at 15, which deals with the situation that once obtained 
in southern Florida. It is possible, too, to keep state people 
out by adopting a policy of "local autonomy". rd. at 88. 

-- ---_ ... _---------'""'"-----
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It is also possible to have the department organized so that 

the need to corrupt is minimized or the possibility of 

effective police action virtually eliminated. A classic 

technique of corruption is the "vice squad pattern. ,,103 

Police activity against the major endeavors of organized 

crime is centralized in one special squad in the department. 

Men not assigne~ to that unit are required to refer organized 

crime matters to the exclusive unit. It is thus necessary 

only to corrupt that unit to subvert police activity. Indeed, 

it may not even be necessary to corrupt that unit. If you 

organize and operate it so poorly that its members become 

known throughout the community its effectiveness will be 

. d' . fl' 104 termlnate wlthout the necesslty 0 actua corruptlon. 

Law enforcement may also be affirmatively corrupted. 

It is possible to use the police to eliminate your competitors. 105 

Selective law enforcement has its advantages. It helps 

create an illusion of honest enforcement, while it secures' 

the reality of illegal monopoly. 

It is possible, too, to build into enforcement techniques 

planned.illegalities, which will cause even honest courts 

103See 
on the 
(1976) 

Id. at 76-77. But see Gambling in America, Commission 
Review of the NatIOnar-Policy Toward Gambling, 50-51 . 
(recommendation of specialized gambling enforcement unlts) • 

104This was the situation found in the 1960's in Buffalo, New 
York. See An Investigation of Law Enforcement in Buffalo, 
Report ~the New York state Commission of Investigation at 63-65 
(1961) • 

105See Kefauver Report at 13, which indicates how police raids 
were used by the Chicago family of La Cosa Nostra to take over 
Miami gambling. 
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to throw out cases on the grounds that constitutional rights 

have been violated. The practice is known as the "tipover 

'd 11
106 raJ. . It helps, of course, to create the image in the 

community that other social institutions are responsible 

for the continued existence of organized crime. 

Useful as corrupt police may be, no dollar of corruption 

buys as much real protection as the dollar which directly 

or indirectly influences the public prosecutor or one of 

his trusted assistants. To directly control the prosecutor 

is to directly secure immunity from legal accountability, 

107 for his is the crucial decision to prosecute or not. 

On the other hand, t:he organization's purposes may be well 

served, although the prosecutor is honest, if he is only 

incompetent or indifferent. Other obstacles to bringing 

criminal sanctions to bear on organized crime are so form-

idab1e that only affirmative, creative use by the prosecutor 

of the legal ,tools uniquely available to him-the grand jury, 

subpoena, the immunity grant, civil contempt, the selective 

106see generally, Search Warrants and Organized Crime: A Policy 
Statement, Council of Judges of the National Council on Crime 
and Delinquency (1966) (No pagination) i Dash, "Cracks in the 
Foundation of Criminal Justice," 46 U. of Ill. L. Rev. 385, 392 
(195l) . 

107The classic il1us'tration is found in Kefauver Report at 105-25 
which details out the operations of William O'Dwyer as district 
attorney in Kings County New York. The Committee concluded O'Dwyer 
failed to take "effective action against the top echelons of the 
gambling, narcotics, waterfront, murder, or bookmaking rackets. 
His defense of public officials who were derelict in their 
duites, and his actions in investigation of corruption, and his 
failure to follow up concrete evidence of organized crime, 
particularly in the case of Murder, Inc., and the waterfront, 
have contributed to the growth of organized crj~e racketeering, 
and gangsterism in New York City." Id. at 125. 
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threat of a perjury prosecution, electronic surveillance, etc. 

can assure the success of any attack on the roots of organized 

crime using criminal sanctions. Consequently, if the organ

ization can obtain a less than dedicated or less than able 

prosecutor, or affect similar choices for his close assistants, 

the immunity of the organization will be virtually guaranteed. 

This is often the chief aim of organized crime's considerable 

political activity. 

Next to the prosecutor, the individual judge is the 

most powerful figure in the law enforcement process. Like 

the prosecutor, most of his decisions are not review'able. 

Indeed, if he is able to exercise control over the assign

ment of cases brought within his jurisdiction, he may be 

considered the most powerful, that is, his potentiality 

for harm is the greatest. Organized crime, therefore r always 

seeks to subvert the judiciary or at least its administrative 

aids. 

Facts can compel the issuance of a search warrant that 

could not be publicly refused, but its value may be undercut 

by an advanced warning to the place to be raided. Where 

honest men seek and grant search warrants, corrupt men can 

suppress the evidence. At the "trial itself, verdicts may 

be directed, instructions carefully tailored to produce 

not guilty verdicts, or the process aborted by th\'~ imposition 

of only nominal fines where imprisonment is indicated. 

-_. ---.-.~---~ 
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E. Causes of Corruption 

Discussions of the causes of corruption are probably 

fruitless. Indeed, they call to mind the apocryphal story 

of when Willie Sutton, the infamous bank robber, was asked 

why he robbed banks. Sutton is supposed to have answered, 

"lcause that's where the money is}" Nevertheless, there 

exists a considerable body of literature that discusses the 

question. 108 Some of it focuses on the individuals and their 

backgrounds and personalities. Other aspects of it focus 

on the situations in which corruption arises and their re'-

lationship to broader social and political environments. 

The most fruitful studies have been done of police corruption. 109 

108The literature is reviewed in Organized Crime at 25-29. 

109see , ~., Police Corruption: A Sociological Perspective 
(edited by L. Sherman 1974). Sherman reviews the literature 
and concludes: 

COMMUNITY STRUCTURE 

1. There will be less police corruption in a community 
with little anomie, in terms of both corrupters 
and corruptees. 

2. There will be less police corruption in communities 
with a more public-regarding ethos. 

3. There will be less police corruption in a community 
with less culture conflict. 

ORGANIZATIONAL CHARACTERISTICS 

4. A punishment-centered police bureaucracy will 
have the least corruption, a representative pattern 
will have more, and a mock pattern will have the 
most. 

5. There will be less corruption in a police agency 
having leadership highly reputed for integrity. 

6. There will be less organized police corruption 
when there is less work group solidarity. 
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Some comment here is warranted on them, since police corruption 

seems to be the most widespread, systematic, and difficult 

to control. 

110 The "bad apple" theory suggets that it is not reasonable 

to look for explanations of the general causes of corruption 

for two reasons: 1) corruption is limited to a few "bad" 

policemen; 2) generalities concerning the causes of police 

corruption, if there are any, will be found in the common 

personality characteristics of individual corrupt policemen. 

109 (continued) 

110 

7. The less gradual the probable steps in a corrupt 
policeman's moral career, the less the ultimate 
"seriousness" (self-defined) of the grafting. 

8. The greater the policemen's perception of legitimate 
advancement opportunities, the less likelihood there 
will be of their accepting corruption opportunities. 

LEGAL OPPORTUNITIES 

9. A decrease in either the scope of morals laws or 
the demand for the services they proscribe, while 
holding the other constant, will reduce police 
corruption opportunities (also the converse) . 

10. An increase in either the scope of the regulative 
law or the economic incentive to violate it, while 
holding the other constant, wiil increase corruption 
opportunities (also the converse). 

CORRUPTION CONTROLS 

11. There will be a greater perceived risk of apprehension 
for corruption in police agencies that have an 
internal investigation unit. 

12. There will be proportionately less undiscovered 
corruption in police agencies that have an internal 
investigation unit using proactive methods. 

13. Controls will decrease corruption only when they 
can avoid amplifying the corr:,+,tion I s extent or 
methods. 

14. Less corruption will go undiscovered in a police 
agency watched by a vigorous and uncensored news 
media. 

Knapp Commission at 6-8; City Police at 401. 
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Typically, the strongest proponents of this theory are members 

of the upper echelons of police hierarchies, who presumably 

advance it to counter charges of general corruption. The 

theory seems to prescribe vigilance and strict discipline 

as a solution to corruption within a department and strict 

screening procedures to keep the department clean. Unfor-

tunately, the theory is also sometimes used to cover up 

departmental inability to cope with a sUbstantial problem. 

Nevertheless, this explanation fails to account for the 

widespread practice of "accepting," and to the degree that 

it acts as a rationalization for failing to make needed 

reforms, it may be harmful. 

Several investigations have advanced the theory that 

inherent pressures of police work make corruption inevitable. 

Rubinstein, in particular, believes that the pressures on 

policemen to make vice arrests compel behavior patterns 

th t d 1 d t ' 111 V ' t f ,a ten to ea to corrup lon. arlOUS segmen s 0 

society, honest and otherwise, often attempt to buy official 

goodwill, official protection, or official inaction in re-

sponse to the perceived benefit or threat t~at a policemen 

poses. Policemen as a group tend to perceive society as 

hostile to their role. 112 These factors combine to create 

a climate in which peer pressure makes it hard for a rookie 

policeman to remain honest despite his conscious intention 

11lCitY Police at 375-400. 

112For a sympathetic view of the social realities of police work 
and their effects upon policemen, see City Police at 434-455. 
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to do SO.113 This theory suggests that there are few prac-

tical techniques, short of massive decriminalization of 

police regulation in vice and other areas, for combatting 

corruption, other than intensive campaigns to prosecute 

citizens who attempt to bribe policemen. Rubinstein's 

emphasis on the inherent pressures of enforcement of the 

vice laws may provide a useful starting point for a full 

scale investigation of a police department in which"corruption 

is suspected. 

The Knapp Commission also advanced the related theory 

that the enforcement of certain classes of laws placed 

policemen into situations where the temptation to slip 

into corrupt practices is too strong. Their recommendations 

are the decriminalization of many practices now covered by 

the vice laws" and the shifting of enforcement responsibilities 

for other laws from the police to agencies in which society 

b tt ff d ,114 h f 'I' f th' can e er a or corrupt1on. T e a1 1ngs 0 1S 

theory are its acquiesence to the problem and the counter-

productive precedent that th~ solutions it proposes would 

establish. If every corruption hazard is removed from the 

l13The Knapp Commission concluded that: 

114 

[t]he rookie who comes into the Department ~s faced 
with the situation where it is easier for h1m to 
become corrupt than to remain honest. (at p. 4) 

First, corrupt activity must be curtailed by elimin
ating as many situations as possible which expose 
policemen to corruption, and by controlling exposure 
where corruption hazards are unavailable. 

Knapp Commission at 17. 
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province of police enforcement,then it is possible to en-

vision the day when police forces are left with nothing' 

to do but control the corruption of other enforcement 

agencies. 

Several commentators have expressed the belief that 

the widespread practice of "accepting" gratuities creates 

a climate in which policemen predisposed to aggressive 

"soliciting" ma~ procede ~ith little fear of harrassment. 115 

The "code of silence" created by this practice protects 

"accepter" and "solicitor" alike. This theory presents 

both a remedy and an investigative tool. If the acceptance 

of gratuities can be curtailed by prosecution of both those 

who offer and accept gratuities, then policemen entering 

a department will not become involved and the "code of 

silence" will eventually be broken. A policeman willing 

116 to testify about police corruption may prove very valuable. 

The problems presented by 'prosecution of every restaurant 

owner who offers a free meal and every policeman who accepts 

it outline the practical limitations of this theory. 

Policemen in some cities are commonly regarded to be 

on the take even if they arp honest. 117 This cynical attitude 

l15Rubinstein refers to the practice of sharing knowledge of 
indiscretions as a token of mutual trust and loyalty as "mutual 
disclosure," City Police at 444. 

l16The Knapp Commission evidently regarded them as absolutely 
indispensible. Indeed, the disclosures of Frank Serpico and 
David Uark led to the creation of the commission. See generally 
Knapp Commission, at 35-60. 

l17city Police, at 432-433. 
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operates as a self-fulfilling prophesy. People in general 

tend to act as others expect them to act. lIS Thus, however 

the mechanism producing this effect works, the result is 

the creation of a climate in which corruption becomes the 

expected norm. It can only be hoped that diligent prosecution 

of corrupt policemen will produce a change in the attitude 

that is thougnt ,to help create ,.the corruption. 

Along more practical lines two related theories speculate 

that weak criminal sanctions and lax enforcement actually 

produce corruption. Where convictions are obtained in a low 

percentage of prosecutions and the sentences imposed are 

minimal, the police may be tempted to "punish" a perceived 

, , 1 ' 'I ttl 119 h It b t' crlmlna Vlgl an e-s y e. T e resu may e a narco lCS 

score or a gambling pad. Illegal investigating techniques 

may also be used to harrass an illegal operation. Although 

inapplicable to all forms of police corruption, the theory 

does suggest that prosecution that leads to a higher con-

viction rate and stiffer sentencing may remove the ration

alization supporting some corrupt police practices. 

1 "1 I" 1 " t' t 120 d 'ld A ong Slml ar lnes, ow conV1C lon ra es an ml 

sanctions suffered by corrupt policemen may encourage a police-

man to take his chances with profitable corrupt practices. 

l18conn , Rosenthal, and Crowne I "Perception of Emotion and 
Response to Teachers' Expectancy by Elementary School Children," 
Psychological Reports, 22(1), pp. 27-34 (1968). Rosenthal, 
"Self-Fulfilling Prophecy," Psychology Today, September, 1968, 
pp.44-51. 

119city Police at 377. Knapp Commission at 101. 

l20Knapp Commission, at 252-253. 
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Indeed, some police departments will allow corrupt policemen 

to retire with pension while under investigation for corruption.
12l 

The need to rethink these policies is manifest. 

What this short review of theories of police corruption 

clearly establishe~ is that more than the enforcement of 

existing criminal laws is at stake. Nevertheless, it is 

probably also true that without the fair and effective enforce-

~ent of the criminal law,other efforts, too, will be doomed 

to failure. 

II. SOCIAL CONTROL THROUGH LAW 

A. Criminal Sanctions 

1. Bribery 

a. Historical development 

The definition of bribery, in gist if not in words, 

has not changed since Sir Edward Coke described it as 

... a great misprision, when any man in judicial place 
takes any fee or pension, note, or livery, gift, 
reward or brocage of any person, that hath to do 
before him any way, for doing his office, or by 
colour .of his office ... unless it be of meat and 
dr~nk, and t~at of smi~~ value, upon divers, and 
grlevous punlshments. 

l2lNew York City only abolished this practice in 1975. New 
York Times, November 8, 1975, p. 31, col. 5. 

122E . Coke, Institutes of the Laws of England, Part 3, 144 
(1817 ed.). The word bribery "cornmeth of the French word 
briber, which signifieth to devoure, or eat greedily, app1yed 
to the devouring of a corrupt judge ... " Id. at 144. Bribery 
is a misprision, "for that it is neither treason, nor felony; 
and it is a great misprision, for that it is ever accompanied 
with perjury." Id. at 146. 
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The offense originally was applicable only to judges,123 

or any "other person concerned in the administration of justice.,,124 

The crime, a common law misdemeanor, was however, gradually 

extended to include all public officials, whether elected or 

, t d 125 appo1n e . The purpose, of course, was to promote integrity 

'th bl' ,126 1n e pu 1C serVlce. 

Both the receiver and the offerer of a bribe were subject 

to fine and imprisonment. Even if a bribe was rejected, the 

offer was punishable. 127 If the bribe Has in the form of a letter, 

the offerer was indictable both in the county where he deposited 

the offer, as well as in the jurisdiction where it was received. 128 

Punishment varied accordil;g to the importance of the official 

who was bribed. The bribery of judges "hath been always looked 

123In fact, the judicial oath expressly bound the judges not to 
take any gift from any person who had a plea pending before them. 
See, Bodmin Case, 1 O'M. & H. 124 (1869) (Willes, J.) 

1241 W. Blackstone, Commentaries on the Laws of England, 139· 
~nd ed. 1765). Coke later differentiated bribery and extortion 
by occupation: " ... bribery is only committed both by him 
that hath judicia11 place, or by him that hath a ministerial 
office. II Coke, supra note 122 at 147. 

125See 1. W. Russell, On Crime, 429 (Turner, ed. 1958). 

126See 1.J. Bishop, Commentaries on the Criminal Law, 62, 411 
(2nd ed. 1859). 

127See , E. Coke, supra note 122 at 47. Bribery could also be 
committed "not only when a suit dependeth" on it, but also when 
a j1"ldge did anything under color of office, though there was 
no suit at all. Illustrative is the case of Lord Francis Bacon 
who pleaded guilty to corruption for "many exhorbitant and sordid 
briberies. II Id. 

128see , 0. Bishop, supra note 126 at 63, 591. 
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upon" as a "heinous offense. n129 In the 17th and 18th centuries, 

a conviction for bribery often brought a forfeiture of office, 

f ' d" t 130 a lne, an lmprlsonmen. 

The crime embracery, or attempt to influence a jury, 

was separate from the offense of bribery, and punishable_~nder 

t 1 h 12 h b f ' d" 131 s atutes as ear y as t e t_ century y lne an lmprlsonment. 

The proscribed act of influencing jurors was not limited to 

promising them money~ it could also consist of "menacing them" 

or "instructing them in the cause beforehand. "132 

The corruption of public elections and electors, though 

133 not of as "high and aggravated a nature" as judicial 

corruption, was also punishable as a misdemeanor. According 

to Blackstone, both the offerer and receiver of the bribe were 

fined 500 pounds, and they were forever disabled from voting 

d h Id ' ff' 134 f h' " . an 0 lng any 0 lce. Be ore lS convlctlon, It was 

129· W. Blackstone, supra note 124. During the reign of Henry IV 
(12th century), the punishment for all "judges and officers of 
the king, convicted of bribery" was the forfeiture of treble the 
bribe, punishment at the King's will, and discharge from the 
King's service forever. 

l30See 2 W.· Hawkins, A Treatise of the Pleas of the Crown, 
75 (7th ed. 1795). 

l3~. Blackstone, supra note 124 at 140. As for the juror who 
was bribed, Blackstone reports the punishment was "perpetual 
infamy, imprisonment for a year, and forfeiture of the tenfold' 
value." Id. 

132see , W. Hawkins, supra note 130 at 412. 

133J B' h 126 t 63 . lS op, supra note ,a . 

134 See, W. Blackstone, ~upra note 124 at 173. 
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possible, however, for the offender to vindicate himself 

by bringing about the conviction of another offender. 135 

b. Elements'of the offense 

Bribery of public officials is now a statutory offense 

in the federal
136 

and all state137 jurisdictions. The elements 

of the offense, however, vary significantly among jurisdictions. 

Some generalizations, however, are possible. 

(~) Conduct 

In most jurisdictions, the bribe receiver (the public 

official) need only "agree" to accent a benefit. With few 

exceptions, statutes include the words "agree to accept" 

13 1N. Hawkins, supra note 130 at 76. 

136 18 U.S.C. §201 (1962). Bribery of federal judges has been 
recognized as a statutory offense since 1790. Rev. Stat. 
§§5449, 5499 (1875). Bribery of other federal officials was 
prohibited by statute in 1853. Rev. Stat. §§5451, 5501 (1875). 

Federal jurisdiction to punish corruption of federal 
officers lies because this is a matter that is a distinctively 
federal concern. See, Schwartz, "~'ederaI Criminal Jurisdic'tion 
and Prosecutors' Discretion," 13 Law and Contemporary Problems 
64, 66 (1948). 

Under certain circumstances, federal statutes also prohibit 
corruption of state and local government officials. The federal 
government has exercised its power to prohibit corruption 
where it involves travel in interstate commerce, or the use of 
any facility for transportation and communication in interstate 
commerce (see 18 U.S.C. §1341 (mail fraud), and 18 U.S.C. §1952 
(the Travel Act», "affects" interstate commerce (see 18 U.S.C. 
§1951 (Hobbs Act), and 18 U.S.C. §§1961-1968 (Racketeer Influenced 
and Corrupt Organizations Statute», or is involved in the commission 
of another offense over which federal jurisdiction exists 
(~18 U.S.C. §1511 (1970) (prohibiting official corruption 
where used to aid gambling». 

137For a listing and description of the state statutes; see 
Appendix A, infra. 
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ff ' 't d t h t f th ' 138 as su 1C1en C0TI uc on t e par 0 e rece1ver. 

Usually, other alternative forms of conduct, such as "asking," 

"soliciting," or "accepting," are also included. 139 Actual 

acceptance of the benefit, therefore, is not required; it is 

also not necessary that the official actually be influenced 

140 in the manner contemplated by the corrupt agreement. 

Thus, the Supreme Court has said "[S]uccess may aggravate; 

it is not a condition of [briberyJ.,,141 A few jurisdictions,142 

however, still require proof of actual acceptance or receipt of 

the benefit by the official. 

Typically, the conduct required on the part of a bribe 

offerer is "conferring," "offering," or "promising" a benefit 

, 143 1n an effort to obtain an advantage in governmental processes. 

Neither actual delivery of the benefit nor fulfillment of the 

138 See, ~., Cal. Penal Code §§68, 86, 93 (West 1972) i Conn. 
Gen. Stat. §53a-148 (1972); Ill. Rev. Stat. ch. 38, §33-1 (1977 
Supp. ); N.Y. Penal Law §200.10 (McKinney 1975). 

l39For example, the federal statute requires any of the following: 
ask, demand, exac~ solicit, seek, accept, receive, or agree to 
receive. 18 U.S.C §201(c) (1970). 

l40See , United States v. Russell, 255 U.S. 138 (1921). Two states 
make it a ,crime for an officiai to fail to report an offer of 
bribery. N.H. Rev. Stat. Ann. §640: 2(1) (b) (1974); Me. Rev. 
Stat. tit.17-A, §602 (1) (B) (1976 Supp.). See Appendix A, infra. 

l41united States v. Russell, 255 U.S. 138, 143 (1921). 

l42see , ~., Alaska Stat. §11.30.050 (1976); N.J. Rev. Stat. 
§2A:93-l (1969) (accepts or receives). 

l43see , Appendix A, infra, for the precise words usel 1n state 
statutes. In the federal statute, the conduct required of the 
offerer is "giving," "offering'," or "promising" anything of value. 
18 U.S.C. §20l(b) (1962). 
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corrupt agreement is an essential element of conduct. 144 

It is legally irrelevant that the official did not actually 

have the authority to bring about the result that the offerer 

d . d 145 I tIt .. d' . 146 h es~re . n a eas one Jur~s ~ct~on, owever, the 

statutory language describing the offerer's conduct is "g ives. 1t 

Actual delivery, therefore, of the benefit to the official 

must be proved to establish bribery. 

In some jurisdictions, it has been successfully argued 

that separate acts, such as "promising to pay" and "paying" 

(offerer), or "agreeing to accept" and "accepting" (public 

official), although part of the same transaction, constitute 

147 separate offenses. In addition, some courts have rejected 

an "installment method" approach, so that each separate payment, 

even if part of a single transaction, constitutes a separate 

. 1 . 148 
v~o at~on. 

144~, e.g., United States v. Anderson, 509 F.2d 312 (D.C. 
Cir. 197~ cert. denied, 420 u.S. 991 (1975); United States 
v. Jacobs, 431 F.2d 754 (2d Cir. 1970); cert. denied, 402 U.S. 
950, rehearing denied, 403 U.S. 912 (1971). 

145United States v. Anderson, supra note 144. 

146Mo . Rev. Stat. §558.010 (1969). 

147United States v. Bernstein, 533 F.2d 775 (2nd Cir. 1976) 
(re: offerer); ;Egan v. United States, 287 F.2d 958 (D.C. Cir. 
1923) (construing forerunner of 18 U.S.C. §201 as stating 
separate offenses re: public official). Contra, People v. Yore, 
36 App. Div.2d 818, 320 N.Y.S.2d 601 (1st Dept. 1971). 

148united States v. Anderson, 509 F.2d 312, 333 (D.C. Cir. 1974), 
cert. denied, 420 U.S. 991 (1975). See also, United States v. 
Cohen, 384 F.2d 699, 700 (2d Cir. 1967); United States v. Alaimo, 
297 F.2d 604, 606 (3d Cir. 1961), cert. denied,369 U.S. 817 
(1962); United States v. Donovan, 339 F.2d 404, 410 (7th cir.), 
cert. denied 380 U.S. 975 (1965). 
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On the other hand, those statutes that use the 

words "asked" or "solicited" for the official's conduct, 

and "offered" or "promised" for the offerer's conduct embrace 

attempts. 149 It is the law, therefore, that ~ conviction 

for bribery precludes a 
151 

or criminal attempt. 

, , I' 't t' 150 conviction for cr~m~nal so ~c~ a ~on, 

Similarly, those statutes that include agreement as an 

alternative form of conduct152 disallow convictions for both 

bribery and conspiracy to commit bribery on the same set of 

facts. 153 

(ii) Attendant circumstances 

Most statutes are directed at bribery involvinq "public 

154 officials" and "public employees." Usually, these terms are 

interpreted broadly to include every public official, employees 

of such officials, and those elected or disignated to become 

l49see , United States v. Jacobs, 431 F.2d 754, 760 (2d Cir. 1970), 
cer~denied, 402 U.S. 950, rehearing den~cd, 403 U.S. 912 
(1971) . 

150see , N.Y. Penal Law §100.20 (McKinney 1976), which provides 
that in cases where an individual's conduct is "necessarily 
incidental to the commission of the crime solicited," he shall 
not be guilty of solicitation. 

151people v. Legrand, 50 App. Div.2d 906, 377 N.Y.S.2d 562 
(2d Dept. 1975). 

l52see , .§...:.:I., 18 U.S.C. §20l(c) ("agrees to receive"); N.Y. 
Penal Law §200. 00 (McKinney 1976) (agrees to confer). 

153United States v. Dietrich, 125 F. 664 (C.C. Neb. 1904). 

l54see , Appendix A, infra. 
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155 public officials or employees. Usually, too, it is not 

required that the official actually have the power to perform 

the act for which he is bribed. 156 Interposition of an agent 

to receive or offer the bribe does not affect the guilt of the 

. . 1 157 
pr~nc~pa . Similarly, some statutes also prohibit bribes paid 

to another person or entity when intended to influence the 

, fbI' ff" 1 158 N th 1 t b act~ons 0 a pu ~c o. ~c~a . ever e ess, car~ mus e 

exercised, so that this broad language does not prohibit lawful political 

l55see , e.g., N.Y. Penal Law §10.00[15] (McKinney 1976) definition 
of "publrc-servant" which includes every category of government or 
public officer, every employee of such officer, and every person 
elected or designated to become a public servant. See also r 

People v. Woodford, 85 Misc.2d 213, 379 N.Y.S.2d 241 (Nassau 
Co. ct. 1975) (University Security officer held public servant): 
People v. Lewis, 386 N. Y. S. 2d 560 ( Cr. Ct. N. Y. 1976) (special 
patrolman held public servant): The federal bribery statute 

includes jurors in the definition of'~ublic official~ 18 U.S.C. 
§ 2 01 (a-) . (19 7 0) . 

156 , d d 
Un~te States v. An erson, 509 F.2d 312 (D.C. Cir.1974), cert. 

denied, 420 U.S. 991 (1975) i united States v. Hall, 245 F.2d--
338 (2d Cir. 1957); Wilson v. United States, 230 F.2d 521 (4th 
Cir.), cert. denied, 351 U.S. 931 (1956); Commonwealth v. Avery, 
301 Mass. 605,18 N.E.2d 353 (1938); People v. Mitchell, 40 
App. Div.2d 117; 338 N.Y.S.2d 313 ~3rd Dept. 1974) i People v. Herskowitz, 
80 Misc.2d 693; 364 N.Y.S.2d 350 (Orange Co. Ct. 1975)(official 
capacity, as opposed to individual capacity, is criterion); 
Pa. Stat. Ann. tit. 18 §4701 (1973). See also, 122 A.L.R. 951 
and 73 A.L.R.3d 374 and cases cited. 

157 
~, e.g., Commonwealth v. Connolly, 308 Mass. 481, 33 N.E.2d 

303 (1941); United States v. Rosner, 352 F. Supp. 915 (S.D.N.Y. 
1972) (18 U.S.C. §201 [b] expressly prohibits indirect as well 
as direct payments); West Virginia Code §6l-5A-3 (1976) (directly 
or indirectly); State v. Ferro, 128 N.J. Super. 353, 320 A.2d 
177 (1974) (statute covers the peddling of influence by person in 
an apparent position of access to a public official). 

158 
See, ~., 18 U.S.C. §20l(b) and (c) ("any other person or 

entity"); New York Penal Law §10.00(17) (McKinney,1975) (defines 
"benefit ll as "any gain or advantage to the beneficiary or to 
any third person designated by the beneficiary.") 
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t . b t' 159 con rl u lons. Indeed, some statutes specifically exempt 

. t . b t' f b' b .. 160 campalgn con rl u lons rom rl ery provlslons. 

Generally, a "benefit tt or "thing of value ll must be offered 

l59This was done in United States v. Brewster, 506 F.2d 62 
(D.C. Cir. 1974). There, the court distinguished lawful campaign 
contributions from "illegal graft," (prohibited by 18 U.S.C. 
§201 [g]) and graft from bribery. 

One difference is the requisite intent. For bribery, the 
intent can be conueived of as " . .. incorporating a concept of 
the bribe being the prime mover or producer of the official act. n 

Id. at 82. For gratuities, the intent 

carries the concept of the official act being 
done anyway, but the payment only being made because 
of a specifically identified act, and with a certain 
guilty knowledge •.. [k]nowledge [under the section 
requires] that the donor -,.,as paying him compensation for 
an official act. 

Id. Lawful political contributions, in contrast, compensate no 
specifically identified act. 

A second difference recognized by the court concerns who 
actually receives the money. 

Id. at 81. 

[I]f the [campaign] Committee was not an alter ego 
for [the defendant], any payments it received were 
not funds received by [the d~fendant] for himself 
and could not support a conviction under section 
201 (g) • 

160For example, Me. Rev. Stat. title 17-A, §601 (1976) reads: 

Nothing in this chapter shall be cons~ue~ to 
prohibit the giving or receiving of campaign contri
butions made for the purpose of defraying the costs 
of a political campaign. No person shall be convicted 
of an offense solely on the evidence that a campaign 
contribution was made, and that an appointment or 
nomination was subsequently made by the person to whose 
campaign or political party the contribution was made. 

Other statutes achieve the same result by requiring that the 
offer and acceptance both be made "corruptly." See,~, 
Fla. Stat. §838-0l5(1976); Mass. Gen. Laws Ann. §268A:2 (West 
1968) i Hich. Compo Laws §28.32 (1970) i vt. Stat. Ann. title 13 
§llOl (1974). 
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t d t b t d b th ff " 1 161 o or agree 0 e accep eye 0 ~c~a. Although pay-

ments of cash are almost invariably involved, this is not 

162 necessary. The benefit must be something of value to the 

" 't 163 person rece~v~ng ~ . 

(iii) state of mind 

In the majority of jurisdictionsl the requisite state of 

mind that must be present when the conduct is engaged in for the 

offerer of a bribe is a specific intent to influence an official 

t 164 ac . Generally, the statutes do no~ specify what state 

of mind is required on the part of the t~lic official being 

bribed r but the requirement of an agreement implies ·that intent 

161Al though somE', statutes speak in terms of a "gift" (Okla. 
Stat. title 21, §381 (1958) ~ S.c. Code §16-211 (1962)},others 
speak of a bribe. See Cal. Pen Code §§67, 68, 92, 93, 85, 
86 (West 1970) i Idaho Code §18-2701 (1948) i Md. Crim. Laws 
27:23 (1976); N.J. Rev. Stat. §2A:93-1 (1952). Others require 
a benefit "not authorized." See, e.g., Ill. Rev. Stat. 
ch. 38 §33-1 (1972). 

162See , e.g., united States V. Pommerening, 500 F.2d 92, 
(10th Ci~1974) cert. denied 419 U.S. 1088, reh. denied 420 
U.S. 939 (1975) i Commonwealth v. Albert, 307 Mass. 239, 
29 N.E.2d 817 (1940). 

163 See, e.g., Commonwealth v. Hayes, 311 Mass. 21, 40 N.E.2d 
27 (1942-)-.- But the benefit must not be so nebulous or contingen~ 
as to create speculation as to its real value. People v. Cavan, 
84 Misc.2d 510,376 N.Y.S.2d 65 (Sup. Ct. 1975) (offer to turn 
state's evidence held not to constitute benefit) i People v. 
Adams, 382 N.Y.S.2d 879 (Suffolk Co. Ct. 1976) (political 
benefit found too uncertain.) 

164See , Appendix A, infra. Some bribery statutes omit any 
state of mind requirement. In those cases a general state of 
mind section of the statute applies. See, e.g., New York 
Penal Law §200.00 (McKinney, 1975) (bribery in the second 
degree); and New York Penal Law §15.15(2) (McKinney, 1975) 
(concerning state of mind requirement). 
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165 
to be influenced is also required on his part. II [T]he 

bribe is the mover or producer of the official act. 1I166 The 

payment and receipt of a bribe are not 'interdependent offenses 

in that the offerer's intent may differ from the official's.167 

The offerer may be convicted of giving a bribe despite the fact 

that the recipient haa no intention of altering his official 

activities, or even lacked the power to do so.168 

Finally, the state of mind usually required for both 

169 parties as to the attendant circumstances is knowledge. 

IG5See Appendix A, infra. Same states do, however, specifically 
require an intent on the part of the public official. Mass. 
Gen. Law Ann. §268A:2 (1968); Ga. Code §26-2301 (1972); Md. 
Crim. Law §27:23 (1976). At the other end, other states only 
require that the official accept the benefit with knowledge 
of the offerer's intent. Miss. Code Ann. &97-11-13 (1972); 
N.H. Rev. Stat. Ann. §640:2(I) (6) (1974); N.J. Rev. Stat. §2A:93-1 
(1952). See, State v. B8gyn, 34 N.J. 35, 167 A.2d 661 (1961). 

166united States v. Brewster, 506 F.2d 62, 72 (D.C. Cir. 1974). 

167United States v. Anderson, 509 F.2d 312 (D.C. Cir. 1974) ,'cert. 
denied, 420 U.S. 991 (1975). See also, 20 ALR Fed. 950 and cases cited. 

168see , ~., Commonwealth v. Hurley, 311 Mass. 78, 40 N.E.2d 248 
(1942) . 

169 See, e.g., Commonwealth v. Albert, 307 Mass. 239, 29 N.E. 
2d 817 (1940); Penal Law §5.15 (McKinney 1976). The ~edera1 
eeurts are in disagreement as to whether there must be a state 
of mind showing regarding the interstate travel or use of inter
state facilities requirement in prosecutions under federal bribery 
statutes where that circumstance allows jurisdiction. United 
States v. Barrows; 363 F.2d 62 (3d Cir. 1966) f cert. denied, 
365 U.S. 1001 (1967), and United States v. Ruthstein, 414 F.2d 
1079, (7th Cir. 1969), require knowing interstate travel or use 
of interstate facilities to achieve the illegal act. Four other 
circuits, however, have rejected the necessity for such showing. 

'United States v. Roselli, 432 F.2d 879, (9th Cir. 1970), cert. 
denied, 401 U.S. 924 (1971), rehearing denied, 402 U.S. 9~ 
(1971); United States v. Hanon, 428 F.2d 101 (8th Cir. 1970), 
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2. Extortion 

a. Historical development 

The crime of extortion at common law was defined as 

any officer's unlawfully taking, by color of his 
officer from any man r any money or thing of value 
that is not due t~7him, or more than is due, or 
before it is due. 0 

The crime of extortion could be committed only by public 

officials, and it proscribed virtually every form of graft 

by forbidding the receipt of any unauthorized payment. statutes 

prohibiting extortion by public officials existed as early as 

1275. 171 Punishments for extortion were harsh; Coke cites a 

cornn10n punishment as being forfeiture of officer expulsion 

from the court, one years' imprisonment, and payment of treble 

damages to the victim of the extortion. 172 

169 C.cgntinuedt . . 
cert. denied, 402 u.s. 952 (1970); Unlted States v. Doolittle, 
507 F.2d 1168, aff'd., 518 F.2d 500 (5th Cir. 1975); United 
states v. Le Faiver, 507 F.2d 1288, (4th Cir. 1974), cert. 
denied, 420 U.s. 1004 (1975) ~ 

170 4. W. Blackstone, Commentaries on the Laws of England §141 
(2nd ed. 1765). How much was due an officer performing a parti
cular function was published by act of parliament for the 
purpose of discouraging extortion by informaing the citizenry. 
2. E. Coke, Institutes of the Laws of England, 467 (1817 ed.). 

171The Statute of Westminster I (3 Edw. 1, c. 26) (1275) provided: 

no sheriff nor other of the King's officers take any 
reward to do his office, but shall be paid of that which 
they take by the King; and he that so doth shall yield 
twice as much and shall be punished at the King's 
pleasure. 

1.J. Russell On Crime, 418 (Turner, ed. 1958). 

172 3. E. Coke, Institutes of the Laws of England, 150 (1817 
ed). Another commentator, in 1883, implied that the punishment 
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In the late 1800's, a new element was added. To be found 

guilty of extortion, the official must have possessed a corrupt 

motive. 173 

[Extortion], [i]mplying a corrupt mind, .... is not 
committed when the fee comes voluntarily, in return,: 
for rea

74
benefits conferred by extra exertions put 

forth. l 

A different crime, robbery by menace, 17 5 \vhich has come ':to 

be known as blackmail,176 made it illegal for private individuals 

to extort property by means of threats of force or false 

t ' 177 accusa lons. The element of threat required for this crime 

was not required when extortion by an official was involved, 

since the phrase "by color of office" legally recognized 

that potential use of an official's power is an implicit 

threat when an official seeks an unauthorized benefit. 

Modern statutes continue to make extortion illegal, but .. ! , 

172 (continued) 
varied with the degree of harm to the victim who did not pay. 
A judge who was paid and, therefore, had a man put to death, . 
suffered capital punishment. Generally, however, punishment 
consisted of fourfold damages. 1. J. Stephen, History of the 
Criminal Law of England 22 (1883). 

l73Seet W. Wharton, Criminal Law, 757-758 (1874). Wharton stated 
the crime as requiring both a corrupt motive in the taking of 
the fee, and that the acceptance be complete. Mere agreement 
only amounted to attempt. 

174 2. J. Bishop, Commentaries on the Criminal Law 244 (2d ed. 
1859). 

175 
4. W. Blackstone, Commentaries on the Laws of England §244 

(2nd ed. 1765). 

l76s ~, United States v. Nardello, 393 U.S. 286, 289 (1969). 

l77see , ~., statutes listed at 3. J. Stephen, History of the 
Criminal Law of England, 149 (1883). 
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in recent years the concept has been statutorily expanded to 

include the obtaining of property by private individuals 

through the use of force, fear, or duress. 

b. Elements of the offense 

(i) Conduct 

Despite the lack of uniformity among state statutes 

, ,178 
cover~ng extort~on, the dual concept of extortion, reflected 

in the Hobbs Act 179 on the federal leve~ pervades all. The 

Hobbs Act defines extortion as 

the obtaining of property from another, with his 
consent, induced by wrongful use of actual or 
threatened force, Y~Blence or fear, or under color 
of official right. 

This section defines two separate offenses. The first offense 

applies to anyone who, through the use of fear, inducement, or 

threats, obtains property of antoher with his consent. The 

d tl 'd 181 ff I' 1 I' secon ,recen y recognlze, 0 ense app ~es on y to a pub ~c 

178 d" f See, Appen ~x B, ~n rae 

17918 U.S.C. §195l (1970). This is the main federal extortion 
statute. Other lederal extortion legislation includes: 18 
U.S.C. §872 (1970) (extortion by an officer or employee of the 
United States, acting under color of office) i 26 U.S.C. §7214 
(a) (1970) (extortion by ,revenue agent) i 18 U.S.C. §874 (1970) 
(public works extortion); 18 U.S.C. §875(a) (1970) (re: kidnapping) i 
18 U.S.C. §875(b) (1970) (communication with intent to extort) 
(threat to kidnap or injure) i 18 U.S.C. §§876, 877 (1970) 
(use of mails to commit extortion); 18 U.S.C. §894 (1970) 
(extortionate credit transactions) 18 U.S.C. §1952 (1970) 
("Travel Act"--use of interstate commerce or facilities to 
commit state crimes) . 

18°18 U.S.C. §195l(b) (2) (1970). State extortion statutes 
adopting this definition, with minimal differences, are: 
Cal. Penal Code §518 (1970); Idaho Code §18-280l (1948) i 
Okla. Stat. tit. 21 §148l (1958). 

18lThis separate second offense was not recognized by the courts 
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official, and it prohibits the mere intentional receipt by him 

182 of an unauthorized payment~ no coercion or threat need be 

shown. One offense involves the wrongful use of fear; the 

other offense involves the wrongful use of office. 

Similarly, state statutes distinguish between these two 

types of extortion. 183 Many statutes punish what can be termed 

"private" extortion by prohibiting any person from obtaining 

the property of another by threats of injury, property damage, 

or the like. 184 Many states also allow an extortion conviction 

on proof of the mere communication of such threat before any 

181 (continued) 
"rinti1 1972 in United States v. Kenny, 462 F.2d 1205 (3rd Cir. 

1972), cert. denied, 409 U.S. 914 (1973). This offense, however, 
was the only one with w"hich the common la'\'l definition of extor
tion was concerned. See, text accompanying note 170, supra. 
See also, United StateS v. Mazzei, 521 F.2d 639, 645 (3rd 
Cir.r;-cert. denied, 423 U.S. 1014 (1975), where the court said: 

under the common law definition of extortion, color 
of public office took the place of the coercion implied 
in the ordinary meaning of the word extortion. 

l82 Id . See also, United States v. Hall, 536 F.2d 386 (lOth Cir. 
1976); unitea-8tates v. Hathaway, 534 F.2d 386 (1st Cir. 1976); 
United States v. Trotta, 525 F.2d 1096 (2nd Cir. 1975), cert. 
denied, 425 U.S. 971 (1976); United States v. Mazzei, 52~2d 
639 (3rd Cir.), cert. denied, 423 U.S. 1014 (1975); United 
States v. Price, 507 F.2d 1349 (4th Cir. 1974); united States v. 
Braasch, 505 F.2d 139 (7th Cir. 1974), cert. denied, 421 U.S. 
190 (1974); United States v. Crowley, 504 F.2d 992 (7th Cir. 
1974) i United States v. Staszcuk, 502 F.2d 875 (7th Cir. 1974). 

l83california, Idaho and Oklahoma track the Hobbs Act fairly 
closely. See, note 180, supra. 

184 Ark. Stat. Ann. §§4l-2203 (1) (b) (1975), Ind. Code Ann. 
§35-43-4-2-(i) (6) (Burns 1976 Supp.), Me. Rev. Stat. Ann., 
tit. 17A, §355 (1976), Ky. Rev. Stat. Ann. §5l4.080 (Baldwin 
1975), Miss. Code Ann. §97-3-77 (1973), Mo. Ann. Stat. §560.l30 
(Vernon 1953), N.D. Cent. Code §12.l-23-02.2 (1976). 
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receipt of property by the extortionist. 185 Under both types 

of statute, the threat which, standing alone or coupled with 

receipt of property, is proscribed is one that instills fear 

in the victim. Another prevalent statutory type spells this 

out clearly by prohibiting the obtaining of another's property 

by instilling fear of injury, damage to reputation, or use or 

b f ( h "')' . "J:"V t· 18 6 a use 0 t e extortlonlst s posltlon as a public ae __ aD_& . 

Even though these statutes may be applied.to public officials, 

they remain "private" extortion statutes in that they require 

proof that the extortionist put the victim in fear; the public 

official's position is not enough in and of itself to legally 

imply the fear. This crime is uniformly classified as a felony. 

In "private" extortion prosecutions "fear" is generally 

given an objective meaning, and the 9rosecution must show the 

fear that induced the victim to part with his property was 

bl . h . 187 reasona e ln t e Clrcumstances. It has been held unnecessary 

185 See, e.g., Mass. Ann. Laws ch. 265, §25 (1968), N.M. Stat. 
Ann~40A-16-8 (1972), N.C. Gen. Stat. §14~118.4 (1975 Supp.), 
Tenn. Code Ann. §39-4301 (1975), Wis. Stat. Ann. §943.30 (West 
1976 Supp.), Wyo. Stat. §6-147 (1959), Mich. Compo Laws Ann., 
Mich. Stat. Ann. §28.410 (1962), Ohio Rev. Code Ann. §2905.11 
(Page 1975). 

186see , ~., Alaska Stat. §11.20.345 (1976 Supp.), Ga. Code 
Ann~26-1804 889-909 (West), Conn. Gen. Stat. Ann. §53a-119(5) 
(1976 Supp.) (West), Del. Code tit. 11, §846 (1975), Mass. Ann. 

Laws ch. 265, §25 (Michie/Law. Co-op 1968), Mont. Rev. Codes 
Ann. §94-6-302 (1976 Supp.), N.Y. Penal Law §155.05(2) (e) 
(McKinney 1975), Ore. Rev. Stat. §164.075 (1975), Pa. Cons. Stat. 

Ann. tit. 18, §3923 (Purdon), S.D. compiled Laws Ann. §22-30A-4 
(Supp. 1976), Wash. Rev. Code Ann. §9A.56.110 (Supp. 1976). 

187See , ~., United States v. Quinn, 514 F.2d 1250 (5th Cir.), 
cert. denied, 424 U.S. 955 (1975); United States v. Tolub, 309 
F.2d 286 (2nd Cir. 1962); People V. Thompson, 97 N.Y. 313 (1884). 
In the federal jurisdiction, it is unnecessary that the prosecution 

- -- -- ------ -------
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for the prosecution to prove that the defendant himself induced 

the fear. It is sufficient that he exploits it.
188 

Generally, 

the fear need not be fear of personal injurYi fear of economic 

loss may suffice.
189 

The government also need not show that the 

extortionist derived any personal benefit from his victim's 

190 
loss. And it is often no defense that the public official, 

if one is invo1veq, did not actually have the power to achieve . 
the desired result, as long as the victim believed he did. 191 

The second kind of extortion, that involving the wrongful 

use of office by a public official, is prohibited by statute 

in many states. It is generally phrased in terms of the 

demanding, exacting or receiving by a public officer a fee or 

187 (continued) 
·prove the fear was a consequence of a direct threat, if under 
the circumstances the victim's fear was reasonable. The defendant's 
reputation for violence can be a crucial factor in determining 
the reasonableness of the victim's fear. See, United States 
v. Stubbs, 476 F.2d 626 (uth Cir. 1973); Unrted States v. DeMasi, 
445 F.2d 251, 257 (2nd Cir.), cert. denied, 404 u.S. 882 (1971). 

188united States v. Crowley, 504 F.2d 992 (7th Cir. 1974); 
uni~t~e~d~S~t~a~t~e~s~v~.~G~0-r-d~0~n~,~4~49 F.2d 100 (3rd Cir. 1971), cert. 
denied, 404 U.S. 1058 (1972). 

189see , ~., United States v. Ema1farb, 484 F.2d 787 (7th 
Cir.), cert. denied, 414 U.S. 1064 (1973); United States v. 
Addonizlo, 451 F.2d 49 (3rd Cir.), cert. denied, 405 U.S. 
936, rehearing denied, 405 U.S. 1048 (1972); People v. Dougardi, 
8 N.Y.2d 260, 203 N.Y.S.2d 870 (1960); Commonwealth v. Albert, 
307 Mass. 239, 29 N.E.2d 817 (1940). 

1905ee , e.g., United States v. Green, 350 U.S. 415 (1955); 
United States v. Jacobs, 451 F.2d 530 (5th Cir. 1971). But see, 
N.Y. Penal Law §155.05 (1976). If the delivery is not completed, ~ 
the criminal may not be prosecuted under this ~ection but he 1 
may be prosecuted for attempt, N.Y. Penal Law §20.00 (McKinney, 1975). 

191see, ~., United States v. Mazzei, 521 F.2d 639 (3rd Cir.), 
cert. denied, 423 U.s. 1014 (1974). 



-61-

th ' fIt th ' d 192 ~ng 0 va ue no au !or~ze . The crime is usually class-

ified as a misdemeanor. No element of fear or coercion is 

necessary, and in some instances, no demand need be made. 193 

(ii) Attendant circumstances 

The federal extortion statute194 and those states with 

statutes similar to it195 prohibit both kinds of extortion, 

private and official. For private extortion, involving the 

use of fear, the government must show, not only that the victim 

parted with property out of fear, but also that the payment 

was "wrongful." Although the statutory wording implies that 

"wrongful" modifies the phrases concerning the' use of force 

or fear, the Supreme Court ha.s held that "wrongful II limits 

the coverage of the act to those instances in which the ex-

196 tortionist has no lawful claim to the property sought. The 

Court reasoned that it would be redundant to speak of "wrongful 

violence" or "wrongful force.,,197 The sections of the statutes 

1925ee, ~., Ga. Code §89-9909, 9910 (1972) i Ind. Code §17-2-44-7 
(1975); Md. Crim. Law 27:23 (1976); Mass. Gen. Laws Ann. 268A:2 
(West 1968) i Mich. Compo Laws §28.411 (1970); Miss. Code Ann 
§97-11-33 (1972) i Mo. Rev. Stat. §558-140 (1969); N.J. Rev. Stat. 
§2A:I05-1 (1952); Pa. Cons. Stat. Ann. tit. 65 §133 (1975 Purdon) i 
Va. Code §18.2-470 (1950); Wash. Rev. Code Ann. §42.18.210 
(1970) . 

193see , ~., State v. Savoie, 128 N.J. Super. 329, 320 A.2d 
164 (1974); Contra, Mich. Stat. Ann. §28.411 (1962). 

19418 U.S.C. §1951 (1970). 

195california's, Idaho's and Oklahoma's statutes fall in this 
category, see, note 180 supra. 

196united States v. Emmons, 410 U.s. 396 (1973). 

197Id . at 399-400. 
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covering official extortion require proof of the attendant 

circumstance that the taking was "under color of official right.,,198 

Those state statutes directed against the wrongful use of 

199 fear, whether by a public official or private individual, 

also require proof that the victim parted with his property 

out of fear 200 and that the payment was wrongful: 20l 

Those state statutes directed against the wrongful use 

of offl.'ce202 by bl' ff" 1 11 ' f th t a pu l.C Q l.Cl.a genera y requl.re proo a 

the defendant was a public official¥ that the fee was "not 

authorized," and that it was demanded or received "unlawfully,1I 

or "for doing his office.,,203 

(iii) State of mind 

The statutes that are concerned with the taking of 

property by threatening or otherwise instilling fear require 

. t t t d ' 204 d' , t' 11 f 20 5 
Fn l.n en 0 eprl.ve an an lntent to l.ns l. ear. 

1985 ~, e.g., Cal. Penal Code §5l8 (1970). 

199see , note 186, supra. 

200 See, ~., N.Y. Penal Law §155.05(a) (3) (McKinney, 1975) 
(llby means of instilling in him a fear ll ). 

201 . See, ~., N.Y. Penal Law §155.05(2) (McKinney, 1975) ("larceny 
i~'1cludes a wrongful taking, obtaining or wi tholding~) . 

202S ~, note 192, supra. 

203see , ~.! N.J. Rev. Stat. §2A:l05-l (1952). 

204See , ~., N.Y. Penal Law §155.0.5(l) (McKinney, 1975) ("intent 
to deprive ll ); United States v. Braasch, 505 F.2d 139 (7th Cir. 
1974), cert. denied, 421 u.S. 910 (1975) (knowledge of the victim's 
fear, coupled. with intent to exploit it held sufficient); 
Mich. Stat. Ann. §28:4l0 (1962); Mass. Gen. Laws Ann. ch. 265 
§25 (1968); Pa. Stat. Ann. tit. 18 §§4702, 3923 (1973). 

205The common requirement of a threat furnishes proof of an 
intent to instill fear. See statutes at note 185,supra. 
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The statutes concerned with the taking by a public official 

of a fee not authorized by law generally require an intent 

to take the fee. Us,ually, under this type of statute, the proof 

of receipt of a knm.;ingly unlawful payment by an official 

in connection with his duties is sufficient to prove the 

. . l' t t 206 necessary cr~m~na. ~n en. I 

Under ei the.r type of statute, if a scheme of extortion 

can be shown (fOJc example, a custom of policemen demanding 

money from bar~mers in return for not carding and harassing 

customers), receipt of money by a public official with know-

ledge of that scheme can be considered tantamount to proof 

of intent. 207 

c. Extortion distinguished from bribery 

The extortion statutes that are concerned with a public 

official's taking of an unauthorized fee, in essence# codify 

the common law definition of extortion. Similarly 6 the "under 

color of official right" offense under the Hobbs Act,208 

repeats the common law definition of extortion, a 
crime which could only be committed by a public 
official, and wh~8~ did not require proof of threat, 
fear, or duress. 

Absent the coercive element generally associated with the crime 

206S ~, ~., state v. Begyn, 34 N.J. 35, 167 A.2d 161 (1961). 

207~, United States v. Braasch, 505 F.2d 139 (7th eire 1974), 
cert. denied, 421 U.S. 910 (1974). 

208S t . 181 d 182 ~, ext accompany~ng notes an I supra. 

209united States v. Kenny, 462 F.2d 1205, 1229 (3rd eir.), cert. 
denied, 409 U.S. 914 (1972). 
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of extortion, there is, therefore, little distinction between 

extortion and bribery. 

Nevertheless, some decisions have found that distinction 

crucial. In United States v. KUba~ki~l~o~ example, the prosecution 

failed to secure a conviction for extortion against a public 

official under the Hobbs Act because the court held that 

b . b d' 11 l' . 211 r~ ery an extort~on were mutua y exc us~ve cr~mes. The 

defendant successfully argued that his acts constituted bribery, 

not extortion. In a trend beginning in the 1970's, the federal 

courts, however, have rejected the Kubacki holding. 212 In 

213 United States v. Braasch, for example, the court held that 

if the motivation for the payment focuses on the recipient's 

office, the conduct falls within the Hobbs Act; it is immaterial 

that the conduct might also constitute classic bribery.214 

If this trend back to the common law definition of extortion 

is followed by the states, any difference .between bribery and 

210 237 F. SUppa 638 (E.D. Pa. 1965). This case has been criti~ 
cized in more recent times. Stern, "Prosecutions of Local Poli
tical Corruption Under the Hobbs Act: The Unnecessary Distinction 
Between Bribery and Extortion." 3 Seton Hall L',Rev. 1 (1971); 
Note, 5 Loy. Chi. L.J. 513 (1974). 

211Id . at 641. 

212New York, by statute, has also rejected the concept that, 
regarding the public official, bribery and extortion are mutually 
exclusive offenses. See, N.Y. Penal La,,, §200.15 (McKinney 1975) 
and comment, explaining the entire scheme. Nevertheless, proof 
of extortion is a complete defense for a victim charged with 
bribe giving. N.Y. Penal Law §200.05 (McKinney, 1975). 

213 505 F.2d 139 (7th Cir.), cert. denied, 421 U.S. 910 (1974). 

214 Id . at 151. 



extortion by a public official will disappear.
215 

The Model 

Penal Code 216definition of extortion closely resembles bribery; 

the distinction lies in that extortion requires an element of 

,, ' " d . ,,217 lntlml atlon. ~~ere fear, threats or other forms of 

intimidation are required for extortion, classic bribery 

d 
. 218 

conduct oes not amount to extortlon. 

3. Graft 

a. Elements of the offense 

(i) Conduct 

219 
In those states having graft statutes, the crime of 

215 See supra note 212. 

216Mode1 Penal Code §206.3, Comment (Tent. Draft No.2, 1954). 

217 Id . A New Jersey case distinguishes the two on the ground 
tha~bribery involves the offering and receiving of a present, 
whereas extortion is the demanding of an illegal fee or present 
by color of office. State v. Seaman, 114 N.J. Super. 19, 274 
A.2d 810 (1971) I cert. denied, 404 u.S. 1015 (1972). 

218classic extortion conduct, however, does necessarily make the 
public official guilty of bribery. An official who extorts 
payments through threats or coercion is inevitably implying that 
he will thereby be influenced in his official capacity. Accordingly, 
it is impossible to extort payment without concomitantly receiving 
a bribe as defined in most statutes. 

219 Many states have no statutory provisions for graft: Connec-
ticut, but see, Conn. Gen. Stat. §29-9 (1977) (gifts to police); 
Kentuck~but see, Ky. Rev. Stat. §61.310 (1970) (gratuities 
to peace officers) and Ky. Rev. Stat. §61.096 (prohibited conflicts 
of interest) i Louisiana, but see, La. Rev. Stat. Ann. §14:141 
(1950) (splitting of profits) and La. Rev. Stat. An .• §14:140 
(1950) (public contract fraud); Maryland, but see, Md. Estates 

& Trusts Code Ann §2-203 (1974) (fees and gifts to register 
prohibited) and Md. Agriculture Code Ann. §7-325 (1974) (accep
tance of gifts by tobacco inspector) i Michigan, but see, Mich. 
Compo Laws §28.364(2) (gifts to court officers for procurring 
bondsmen) and Mich. Compo Laws §4.1700(52} (1970) (conflicts 
of interest in contracts) i New Mexico, but see, N.M. Stat. 
Ann. §68-405 (1953) (commissioners accepting qratuites) and 
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graft is usually a misdemeanor. 220usually, the conduct of the 

one dealing with the public official proscribed is "giving," 

"offering," or "promising" something of value; the receiver 

is prohibited from "accepting" or "agreeing to accept" a 

benefit or promise of benefit. Sone. statutes define graft 

in terms that require a benefit conferred in return for past official 

conduct, while bribery requires a benefit conferred in return 

for future official conduct. 22l In other cases, bribery 

requires proof of a specific intent to influence official 

conduct, or to be influenced in official conduct, while graft 

222 requires no such proof. 

(ii) Attendant circumstances 

As with bribery, the recipient must be a public servant 

219 (cQntinued) 
N.M. Stat. Ann. §14-9-6 (1953) (mayor or officers receiving 
fees); North Carolina, but see N.C. Gen. Stat. §14-234 
(1969) (commissioner contracting to own benefit); North 
Dakota; Pennsylvania, but see, Pa. Cons. Stat. tit. 46 
§143.5 (1969) (legislative code of ethics--prohibitions) 
and tit. 16 §§7802, 4803 (receiving gratuities--lst & 2nd 
class counties) and 16 §7514 (1956) (private gifts or payments 
to police officers); Tennessee, but see, T~nn. Code Ann. 
§57-808 (1968) (liquore commissioner prohibited from accepting 
gifts); Vermont; and Wyoming. 

220S A c1' 'f f t t h ' ' " ee, ppen l.X C, l.n ra, or sta e s atutes, t el.r provl.sl.ons 
and penalties. 

221 
See, e.g., N.Y. Penal Law §§200.20, 200.22, 200.25, 200.27, 

200.30 (McKinney, 1975). 

222See, United States v. Irwin, 354 F.2d 192 (2d Cir. 1965) 
and-united States v. Brewster, 506 F.2d 192 (D.C. Cir. 1974) 
which define the intent requirements of the federal graft statute, 
18 U.S.C. §201(f) and (g) (1970), and compare them to the intent 
requir~~ents for bribery. 
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or official, and he must ask for or be offered "something of 

value" or "compensation.,,223 

Many jurisdictions require that, to constitute graft, 

the offer of a benefit or agreement to accept a benefit be 

"for a past official act.,,224 This behavior is prohibited 

because it is feared that "tipping" will encourage preferential 

official treatmen~ to those who pay and put pressure on all 

individuals to "tip" or risk disfavor. Such practices seriously 

undermine the integrity of government. 

Often statutes specify that the payment must be "other

wise than as provided for by law.,,225 This clause implies 

both an attendant circumstance and a state of mind requirement. 

The prosecution must prove both that the fee transferred was 

not provided for by law and that the defendant knew that the 

fee transferred was not provided for by law. An offer or 

solicitation prompted through mistake or other innocent reasons 

is not graft. 226 
-

223Th , d' d' 1 t' b 'b ese 1ssues are 1scusse 1n re a 10n to I1 ery. See, text 
a,.ccompanying notes 154-163, supra. 

224 See, ~., R.I. Gen. Laws 511-7-3 (1976) i Texas Penal Code Ann. tit. 
8 §36.07 (Vernon 1974); Utah Code Ann. §76-8-105 (1953); W. Va. 
Code S61-5A-4 (1977). 

225 
~1 ~., 18 U.S.C. §201(f) and (g) (1970); Alaska Stat. 

Sll.30.230 (1962) ; Ca. Penal Code 570 (1970); Colo. Rev. Stat. 
§18-8-304 (1973); Del. Code tit. 11 S1205 (1974) ; D.C. Code Sl-
1181(d) (1973); Fla~ Stat. 5838.016(1) (1976); Ga. Code §589-9909, 
89-9910 (1972); Ind. Code 54-2-6-5 (1975) ; Iowa Code §2102 (1946); 
Mass. Gen. Laws Ann . .ch. 268A §3 (1968) i Miss. Code Ann. §97-11-33 
(1942) ; Okla. Stat. tit. 74 §1409 (1958) i S.D. Compiled Laws 

Ann. §22-12A-8 (1967) ; Wash. Rev. Code §42.22.40 (1972). 

226See , ~., United States v. Irwin, 354 F.2d 192, 197 (2nd 
Cir. 1965). 
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(iii) State of mind 

Usually, graft is a crime that does not require a specific 

state of mind on the defendant's ?arti he need only have know-

227 ledge that the benefit transferred was not provided for by law. 

The elimination of the element of intent to influence was explained 

in United States v. Irwin. 228 

The rewarding of gifts thus related to an employee's 
official acts is an evil in itself, even though the 
donor does not corruptly intend to influence the 
employeels official acts, because it tends, subtly 
or otherwise, to bring about preferential treatment 
by government officials or employees, consciously 
or unconsciously, for those who g~~9 gifts as dis
tinguished from those who do not. 

b. Graft distinguished from extortion and bribery 

It is accurate to conceptualize these three crimes on 

a continuum of criminal culpability where extortion, requiring 

the greatest culpability, merges into bribery,230which then 

227See , Cal. Penal Code §70 (1970) i Colo. Rev. Stat. §18-8-304 
(1973) i Del. Code tit. 11 §§1205, 1206 (1974) i D.C. Code . 
§1-1181 (d) (1973) i Ga. Code §§89-9909, 89-9910 (1972); Haw. 
Rev. Stat. §84-11 (1968) i Ind,. Code §4-2-6-5 (1975) i Iowa Code 
§2102 (1946) i ~e. Rev. Stat. tit. 170A §605 (1968) i Miss. Code 
Ann. §97-11-33 (1942); Mont. Rev. Codes Ann. §94-7-104 (1947); 
N.H. Rev. Stat. Ann. §640:5 (1974) i N.,Y. Penal Law §200.30 
(McKinney 1975) i Okla. Stat. tit. 74 §§1404 (E), 1409 (f) (1958) i 
Or. Rev. Stat. §244.040(2) (5) (1953); S.D. Compiled Laws Ann. 
§22-12A-8 (1967) i Tex. Penal Code Ann. tit. 8 .§36. 08 (Vernon 
1974); Utah Code Ann. §67-16-5 (1953); Va. Code §2.1-351(c) (1950) i 
Wash. Rev. Code §42.22.040(2) (1972) i W. Va. Code §61-5A-6(a) 
(1977) . 

228 354 F.2d 192 (2d Cir. 1965). 

229 Id . at 196. 

230see , discussion of bribery distinguished from extortion 
at text accompanying notes 208-1~ supra. 
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merges into graft, requiring little culpability.231 In the 

federal jurisdiction, and in those states that have separate 

statutes for extortion, bribery and gratuities,232 the fund-

amental state of mind distinction among the crimes is intent 

to influence for extortion and bribery, but knowledge for 

t . t' 233 gra Ul l.es. Often, too, there is a distinction between 

bribery and gratuities in reference to the element of the 

line of the required conduct; a bribe must be offered before 

the occurrence of the official action, that the bribe was in-

tended to influence, while a gratuity may be paid before ~ after 

the official act being rewarded. 234 The conduct required 

under statutes sanctioning common law extortion is generally 

identical to that required under graft statutes. 235 Often, 

however, the intent required under the two crimes will differ. 

231In the federa~ jurisdiction, for example, graft is considered 
a lesser included offense of bribery. united States v. Amans, 
368 F.2d 725 (2nd Cir. 1966), cert. dismissed, 389 u.S. 80 (1967). 
See also, United States v. Brewster, 506 F.2d 62 (D.C. Cir. 1974). 

232see, Appendices for statutes of California, New York, ¥assa
chusetts, Florida, and New Jersey. 

2330ften, no state of mind requirement is specified in graft 
statutes, and knowledge must be implied. Such mens rea is 
necessary to distinguish unlawful gratuities from legitimate 
campaign contributions. See, United States v. Brewster, 506 
F.2d 62 (D.C. Cir. 1974).-

234 see , ~, United States v. Cohen, 387 F.2d 803 (2d Cir. 1967), 
interpreting the federal statutes. 

235see , .§...0l., 18 U.S.C §201(f) and (g~ (1970) (gratuity is the 
receipt of a thing of value, for or because of an official act), 
contrasted to 18 U.S.C. §1951 (1970) (extortion is the obtaining 
of another's property, with consent, induced under color of 
official right) . 
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It a9pears that when intent to influence is required for official 

extortion, but only knowledge for graft, extortion is punished 

236 much more severely than graft. When knowledge is required 

for both, both crimes are generally classified as misdemeanors.
237 

4. Immunities 

The statement of substantive liability found on the 

face of criminal statutes cannot be taken at face value in 

the area of legislative corruption. The investigation and 

prosecution of legislative officers for such offenses as 

bribery, extortion, or graft is sharply circumscribed by the 

S h d D b t 1 f th U 't d S C ' , 238 peec an e a e cause 0 e n~ e tates onst~tut~on 

and similar state provisions. 239 Because of its importance 

in this significant area of official corruption, and because 

it is not widely understood, it merits extended treatment. 

But its ~nderstanding first requires an understanding of 

English history. 

236See , ~., 18 U.S.C. §201 (f) and (g) (1970) (gratuities-
maximum 2 years); 18 U.S.C. §1951 (1970) (extortion--maximum 
20 years). 

237 See, ~., Ca. Penal Code §§70,94, 518 (1970); Fla. Stat. 
§§838.016, 839.11 (1975). 

238u. S . Const.art. I, §6: 

The Senators and Representatives shall . . • in all 
cases except Treason, Felony and Breach of the Peace, 
be privileged from Arrest during their' Attendance at 
the Session of their respective Houses, and in going 
to and returning from the same; and for any Speech or 
Debate in either House, they shall not be questioned 
in any other place. 

239Forty-three state constitutions contain such clauses. Index 
Digest of State Constitutions~ p. 651 (1959) i Note,"Constitutional 
Law-Legislative Freedom of Speech-Constitutional Privilege 
Available to Congressman Charged with Bribery," 50 Iowa L. Rev. 
893, 895~'96, n. 13 (1965). 
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a. Historical development 

The doctrine of legislative privilege has its historical 

roots in the struggle between Parliament and the Crown to 

establish their respective powers in England. 240 As first 

conceived, the privilege afforded little protection to members 

of Parliament against the Crown's frequent attacks. 241 It was 

240See generally, 'C. Wittke, The History of English Parliamentary 
Privilege (1921) ; T. Taswell-Langmead, English Constitutional 
History From the Tutonic Conquest To The Present Time (11th ed. 
1960) . 

241The origin of the privilege has been dated as 1397, the year 
of Haxey's case. Rotuli Parliamentorum III at 388-9, 341 (1397) 
(conviction) ; id. at 434 (1399) (rehabilitation). Haxey, an 
important aide~o Parliament, drew up of routine criticism 
of the Crown. For reasons unknown, Richard II prevailed upon the 
House of Lords to find such an onslaught traitorous. Haxey1s 
life was spared because he was also a clergyman. The judgment, 
however, was later reversed during the reign of Henry IV, 
Richard's successor, because the jUdgment had been "encontre droit 
et la curse avoit este devant en Parlement." 3 w. Stubbs, 
Constitutional History of England 508 n.l (Oxford ed. 1903). 

I 

In 1512, Parliament sought to protect its independence and 
enlarge its sphere of influence by enacting the Privilege of, 
Parliament Act, 4 Hen. 8, c. 8 (1512), which annulled the 
prosecution of a member for activities engaged in during the 
Proceedings of Parliament. The passage of this bill was prompted 
by the prosecution and conviction of Richard Strode, a member of 
Commons, for introducing legislation regulating the tin industry. 
He was charged with having violated a local ordinance prohibiting 
the obstruction of mining. His release was secured through the 
passage of this bill. 

This privilege was later formalized into tha Speaker's 
Petition of 1541, but such measures did not prevent . 
further harassment. In 1575, Peter Wentworth delivered a speech 
in the House of Commons highlighting the necessity of preserving 
the liberties of the House from interference by the Crown. For 
his efforts, wentworth was imprisoned in the Tower of London. 

These confrontations were not confined to the Tudor monarchy. 
This continued during the reign of the Stuart Kings. In 1621, 
James I, outraged by the House of Commons discussion of the Spanish 
marriage and the affairs of the Palatinate, dissolved the Par
liament and sent several members of the House to the Tower as 
dangerous, libelous and seditious. A royally-dominated court 



-72-

not until 1689, with the promulgation of the English Bill of 

Rights, that the ghost of monarchical interference was finally 

242 laid to rest. 

But while the existence of the privilege was not to be 

questioned, its proper scope and application were. The two 

seminal cases were Ex parte wason 243 and Stockdale v. Hansard.
244 

In Wason, the English Court held that a conspiracy by a 

number of people, including ~1embers of the House of Lords, to 

make false statements in the Hous~ was not an actionable offense. 

The courts were without power to question the motives of the 

members of Parliament. 

In Stockdale, Lord Senman set for the classic description 

of the scope of the parliamentary privilege. 

[T]he privilege of having their debates unquestioned, 
'though denied when the members began to speak their 
minds freely in the time of Queen Elizabeth, and 
punished in its exercise both by the princess. 
and her t\-TO successors, was soon clearly perceived 
to be indispensable and universally acknowledged. 
By consequence, whatever is done within the walls 
of either assembly must pass without question . 
in any other place. For speeches made in Parliament 

241 (continued) .., 
found them guilty. In 1641, at the~r f~rst opportun~ty, the House 
adopted a resolution declaring the proceedings against Eliot, 
HolIes and Valentine to be an unwarranted invasion of their 
ancient rights, privileges and liberties. But it was not until 
1667, following the Restoration, that the House sought to remove 
all doubt concerning the existence of the parliamentary privilege 
by declaring the Strode's Act to be general law, not limited to a 
specific case. 

242· C . Wittke, supra note 240 at 30. 

243Q• B• 573 (1869). 

244112 Eng. Rep. 1112 (K.B. 1839). 
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by a member to the prejudice of any other person, 
or hazardous to the public ~eace, that member enjoys 
complete impunity. For any paper signed by the 
Speaker by order of the House, though to thelast. 
degree calumnious, or even if it brought personal 
suffering upon individuals, the Speaker cannot be 
arraigned in a court of justioe. But if the 
calumnious or inflammatory speeches should be re
ported and published, the law \-lill attach respon
sibility on the publisher~45 

b. Evolution of the privilege in the United States 

(i) Constitutional Convention 

The men who drafted the Speech and Debate Clause at the 

Constitutional Convention were familiar with the history of 

th l ' t "1 246 e par lamen ary prlvl ege. The Clause is a product of a 

lineage of free speech and debate guarantees from the English 

Bill of Rights to the first state constitutions. 247 and the 

Articles of Confederation. 248 Presumably, because the principle 

was so firmly rooted, there was little discussion of it at the 

Constitutional convention249 and virtually none during the 

'f' , d b 250 ratl lcatlon e ates. James Wilson, a member of the Con-

245112 Eng. Rep. 1112, 1156 (K.B. 1839). 

246See United States v. Johnson, 383 U.S. 169, 177-79 ~1966). 

247See Tenney v. Brandhove, 341 U.S. 367, 372-75 (1951). See 
also M. Clarke, Parliamentary Privilege in the American CoIOnies 
at 69-70, 93-131 (1943). 

248 Id . 

249 See 5 J. Elliot, Debates on the Federal Constitution 406 
(2d ed. 1937). See also United States v. Johnson, 383 U.S. 
169, 177 (1966). 

250See 2 J. Elliot, Debates 52-54 (Massachusetts), 325 -329 
(New York) (2d ed. 1937); 3 J. Elliot, Debates 368-75 (Virginia) 
(2d ed. 1937). 
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vention's Committee on Styl~ expressed the prevailing view 

that 

in order to enable and encourage a representative 
of the public to discharge his public trust with 
firmness and success, it is indispensably necessary 
that he should enjoy the fullest liberty of speech, 
and that he should be protected from the resentment 
of everyone, however powerful, to who'5Xhe exercise 
of that liberty will occasion offense. 

Despite this attitude, the freedom of Congress to criticize 

the executive branch was challenged during the administration 

of John Adams, resulting in the indictment of one member of 

C 252 d th' . 253 ongress an e lmprlsonment of another. As a result 

of public protest,254 the right to criticize the Executive 

has been firmly established and has been unchallenged since 

the Adams administration. 

(ii) Early American cases 

Prior to 1972, the Speech or Debate Clause had received 

little authoritative judicial interpretation. The classic 

2511 Works of James Wilson 421 (McCloskey ed. 1967). 

252 In l797 f Congressman Samuel Cabell was indicted by a federal 
grand jury for criticizing the President's foreign policy in 
an undeclared war with Frallce. See J. Smith, Freedoms Fetters: 
The Alien and Sedition Laws and American Civil Liberty at 95 
(1956). Apparently, public outcry, led by Thomas Jefferson, was 
so great that Cabell never stood trial. 

253 In 1798, Congressman Matthew Lyon was fined $1000 and sentenced 
to four months in prison for violation of the Sedition Act. See J. 
Smith, supra note 252, at 220-36; Lyon's Case, No. 8646, 15 
Fed. Cas. 1183 (Vt.Cir. 1798). 

254 8 The Works of Thomas Jefferson 326 (1904). 
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interpretation was Coffin v. coffin,255 decided in 1808. 256 

There, Chief Justice Parsons of the Supreme Judicial Court 

of Massachusetts offered the first American definition of the 

f th "1 257 scope 0 e pr~v~ ege. 

These privileges are thus secured, not with 
the intention of protecting the members against 
prosecutions for,their own benefit, but to support 
the rights of the people, by enabling their repre
sentatives to execute the functions of their office 
without fear of prosecutions! civil or criminal. 
I therefore think that the article ought not to be 
construed strictly, but liberally, that the full 
design of it may be answered. I will not confine 

'j it to delivering an opinion f uttering a speech 
or haranguing in debate; but will extend it to the 
giving of a vote, to the making of a written report, 
and to every other act resulting from the nature, 
and in the execution, of the office. And I would 
define the article, as securing to every member 
exemption from prosecution, for every thing said 
or done by him, as a representative, in the exercise 
of the functions of that office; without inquiring 
whether the exercise was regular according to the 
rules of the house, or irregular and against their 
rules. 258 

The Supreme Court first interpreted the Speech or Debate 

255 4 Mass. 1 (Suffolk County 1808). 

256Micajah Coffin was sued by William Coffin for slander. 
Micajah had, while discussing a bill before the House! said that 
although William had been tried and acquitted of a bank robbery 
charge, that that didn't make him any less guilty. William had been 
a source of information for the pending bill. 

257 4 Mass. at 4. 

258Although this test is often quoted, and seems expansive, the 
court held the Micajah did not meet the test, and found him liable. 
See also, Cella, "The Docrtine of Legislative Privilege of 
Freedom of Speech and Debate: Its Past, Present and Future as a 
Bar to Prosecutions," 2 Suff. L. Rev. 1, 18-30 (1968). 
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259 Clause in Kilbourn v. Thompson, decided in 1881. After 

approving the liberal constructionist dictum in Coffin, 

the Court stated that the Clause should be" applied "to those 

things generally done in a session of the House by one of its 

members in relation to the business before it.,,260 But in the 

very next sentence it drew back somewhat from the full implications 

of absolute immunity. 

It is not necessary to decide here that there 
may not be things done, in the one House or the 
other, of an extraordinary character, for which 
the members who take part in the act may be held 
legally responsible. If we could suppose the 
members of these bodies so far to forget their 
high functions and the noble instrument under which 
they act as to imitate the Long Parliament in the 
execution of the Chief Magistrate of the nation, 
or to follow the example of the French Assemblv 
in assuming the functIon of a court for capital 
punishment, we are not prepared to say that such 
an utter perversion of their powers to a criminal 
purpo~e w?uld be sc~e~ned from punishment by thZ61 constltutlonal provlsl0n for freedom of debate. 

Thus, after defining the scope of the privilege, the Court 

259103 u.s. (1881). The court also dealt with Qongressional 
power to punish for contempt. See generally, Cella, "The 
Doctrine of Legislative Privileg8 of Speech or Deba~e: The New 
Interpretation as a Threat to Legislative Coequality," 8 Suff. 
L. Rev. 1019, 1 0 5 0 -1 052 ( 19 7 4) • 

260103 u.S. at 204. Hallett Kilbourn was a business as~ociate 
of a real estate partnership, a firm which went bankrupt. 
'rhe government, a creditor of the firm, sought to investigate. 
He was subpoenaed to appear before a committee of the House of 
Representatives. He appeared but did not answer all their 
questions. He was subsequently cited for contempt by a vote 
o'i: the entire House. He was taken into custody by the Sergeant
at-Arms and imprisoned. Following his release, he brought suit 
against the Speaker of the House, the committee members and the 
Sergeant-at-Arms for false imprisonment. 

~61Id. at 204-205. 

ii 7m
3 
.~ •. " .......... n. .. u..o ____ ~_. __________ • ______________________ _ 
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invoked the protection of the Clause for defendant members 

of Congress on the grounds that the acts complained of were 

an essential part of the legislative process. But it refused 

262 to extend the protection to the Sergeant-at-Arms. 

c. Modern cases 

(i) Supreme Court 

The Supreme Court was not faced again with interpreting 

the clause until 1951, when it decided Tenney v. Brandhove. 263 

There, the Court expressed adherence to a broad liberal con-

structionist interpretation. Mr. Justice Frankfurter, speaking 

for the Court, wrote: 

The claim of an unworthy purpose does not 
destroy the privilege. Legislators are immune 
from deterrents to the uninhibited discharge of their 
legislative duty, not for their private indulgence 
but for the public good. One must not expect 
uncommon courage even in legislators. The privilege 
would be of little value if they could be subjected 
to the cost and inconvenience and distractions of 
a trial upon a conclusion of the pleader, or to the 
hazard of a judgment against them based upon a 
jury's speculation as to motives. The holding of 
the Court in Fletcher v. Peck that it was not. 264 
consonant with our scheme has remained unquestioned. 

Although expressing a note of expansive protection, the Court 

did specify a limitation: non-legislative activities, if not 

262 See generall~ Cellu, supra .note 259,at 1053-1067. 

263 341 U.S. 367 (1951). At issue was whether the legislative 
protection afforded a member of the California legislature 
was a defense to suit brought under the Civil Rights statutes. 
Equating the state privilege with the federal, the Court he.'1d 
that a state legislative committee has an absolute privilege to 
investigate, even though the investigations might be unfair or 
damt:ring to individauls. 

264 367 U.S. at 377, citing 10 U.S. (6 Cranch) 48, 72-73, 130 
(1810) . 
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considered evidence of the motive for legislation, would be 

proper subjects for inquiry. 

In 1966, the Supreme Court interpreted the scope of the 

privilege in the context of a criminal case. In United States 

265 v. Johnson, the Court was asked to review the conviction of 

a former Representative on seven counts of violating the 

federal conflict-of-interest statute,266 and on one count of 

conspiring to defraud the United states. 267 

This last count alleged that the defendant Johnson was 

paid a bribe to obtain the dismissal of a pending mail-fraud 

indictment against officials of savings and loan associations. 

At trial, the Government questioned Johnson at length about 

a speech he had given on the House floor. The questioning 

dealt with the authorship of the speech, the factual basis 

of parts of the speech, and the speaker's motives. The Supreme 

Court, reversing the conviction, held 

that a prosecution under a general criminal statute 
dependant on such inquiries [into the speech or its 
preparation] necessarily contravenes the Speech . 
or Debate Clause. We emphasize that our holdin~ 
is limited to prosecutions involving circumsta~~gs 
such as those presented in the case before us. --------------------

265 383 U.S. 169 (1966). See also Burton v. United States, 202 
U.S. 344 (1906), where the Court upheld the conviction 0f a 
Senator who had been bribed in order to get a mail order indict
ment quashed, reasoning that the act was unprotected non-legis
lative conduct; and Williamson v. United States, 207 u.S. 425 
(1908), where the Court rejected the claims of a Congressman 
convicted of perjury that any sentence of imprisonment would 
deprive him of his constitutional right to be privileged from 
arrest. 

26618 U.S.C. §281 (1970). 

26718 U.S.C. §371 (1970). 

268 383 u.S. 169, 184, 185 (1966) . 

.-" , 

------ ;/~,--------------------------
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The Court also held that on remand the defendant could be 

retried on the conspiracy-to-defraud count, so long as no 

evidence concerning his speech on the House floor was admitted. 

The Johnson opinion made three significant points. 

First, it stated that the Clause covers, in the language 

of Kilbourn,. "things generally done in session of the House 

by one of its members in relation to the business before it. 1I269 

Second, the opinion specifically left open the question of the 

validity of a prosecution that referred to legislative acts, 

but that was based on a "narrowly drawn" statute passed by 

Congress in the exercise of its power to regulate the conduct of 

't mb 270 ~ s me ers. Third, the opinion did not affect a prosecution 

that "does not draw into question the legislative acts of the 

defendant member of Congress or his motives for performing 

them. 11271 

A year later, the Supreme Court decided Dombrowski v. 

272 Eastland. In Dombrowski, the plaintiff brought suits for· 

an injunction and for damages against a Senator who headed 

a subcommittee of the Senate Judiciary Committee and the 

counsel of the subcommittee for wrongful and unlawful seizure 

of property in violation of the Fourth Amendment. The Court 

269 Id . at 179, quoting Kilbourn v. Thomp~on, 103 U.S. 168, 204 
(1881) . 

27°383 U.S. 169, 185 (1966). 

27lId . at 185 (1966). 

272 387 U.S. 82 (1967) (per curiam). 
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dismissed the complaint against the Senator because the record 

did "not contain evidence of his involvement in any activity 

that could result in liability.1I 273 The case was remanded 

against the counsel to determine whether he had acted outside 

of the protected legislative sphere. 

In 1969, the Supreme Court again considered the scope of 

the Speech or Debate Clause in Powell v. HcCormack. 274 Adam 

Clayton Powell, although elected to the House of Representatives, 

'was excluded from his seat by a majority of the House because 

of alleg8d misdeeds. The Supreme Court held that the Clause 

did not bar all judicial review of legislative acts: 

The purpose of the protection afforded the legis
lators is not to forestall judicial review of 
legislative action but to insure that legislators 
are not distracted from or hindered in the perform
ance of their legislative tasks by ~7~ng called 
into court to defend their actions. 

Accordingly, the Court dismissed the action against the members 

of Congress, but allowed it to be maintained against the 

House employees. As in Kilbourn, the Court did not reach the 

question of whether the plaintiffs "would be entitled to maintain 

this action solely against members of Congress where no agents 

participated in the challenged action and no other remedy was 

available .11
276 

273 Id • at 84. . .... 

274 395 U.S. 486 (1969) . 

275Id . at 505. 

276 Id . at 506 note 26. 
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In 1972, the Court decided two important cases, United 

States v. Brewster277 and Gravel v. United states. 278 Brewster, 

like Johnson, involved a criminal prosecution of a congressman 

accused of taking money in return for performing some legislative 

. 279 act on behalf of a private lnterest. 

The District Court, on defendant's pre-trial motion, 

dismissed all five counts on the grounds that the Speech or 

Debate Clause, as construed in Johnson, shielded him "from 

any prosecution for alleged bribery to perform a legislative 

t 
,,280 ac . On direct appeal, the Supreme Court reversed, holding 

that the indictment did not necessitate any inquiry into the 

defendant's legislative act of voting. The Court stated: 

An examination of the indictment brought 
against appellee and the statutes upon which 
it is founded reveals that no inquiry into leg
islative acts or motivation for legislative acts 
is necessary for the Government to make out a prima 
facie case. The illegal conduct is taking or 
agreeing to take for a promise to act in a certain 
way. There is no need for the Government to show 
that appellee fulfilled the alleged illegal bargain: 
acceptance of the bribe is the violation of the 28i 
statute, not performance of the illegal promise. 

The majority was able to distinguish the Johnson decision 

on the grounds of its narrow scope. In Johnson, the critical 

defect of the conviction was the prosecution's inquiry into 

277 408 U.S. 501 (1972) • 

278 408 u.s. 606 (1972) . 

279 408 U.S. at 503. 
~ 

280Id . at 504. 

28l Id . at 525, 526. 
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the defendant's speech and his motivation for making it. 

The Brewster case, however, involved no similar inquiry. Indeed, 

Brewster was seen to represent the type of case which was 

expressly excluded from the Johnso~ holding. As previously 

stated, the Court in Johnson had emphasized that its holding 

did not affect a prosecution under a general criminal statute 

if no legislative ,acts of the defendant or his motives for 

f . th 11 d . t' 282 per ormlng em were ca e lnto ques lon. 

The Court in Brewster concluded: 

Johnson thus stands as a unanimous holding 
that a Member of Congress may be prosecuted 
under a criminal statute provided that the Govern
ment's case does not rely on legisl~~~ve acts or 
the motivation of legisl.ative acts. 

In an effort to define the "legislative acts" protected 

by the Speech or Debate Clause, the Court in Brewster drew 

a distinction between "purely legislative" activities and 

"political" activities such as performing "errands" for con-

stituents l making appointments with government agencies, 

assisting in securing government contracts, preparing news-

letters to constituents, news releases, and speeches delivered 

outside Congress. The Court concluded that the Clause does 

not protect all conduct relating to the legislative process, 

but only to those acts which are clearly a part of the 

284 
legislative process--the "due functioning of the process." -

282 383 U. S. 169, 185 (1966). 

283 408 U.S. 501, 512 (1972). 

284 Id . at 516. 
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In Gravel v. United States,285 the Supreme Court had 

occasion to define further the scope of legislative immunity. 

At a midnight meeting of the Subcommittee on Buildings and 

Grounds of the Senate Public Works Committee, Senator Mike 

Gravel, a subcommittee chairman, read extensively from a copy 

of the top secret Pentagon Papers. He then placed 47 volumes 

in.the public record. His aide, Dr. Leonard Rodberg, assisted 

him in these actions. Later Gravel and Rodberg made arrangements 

for private republication. A federal grand jury which was 

convened to investigate possible criminal conduct arising 

from the release and publication of the Pentagon Papers sub

poenaed as witnesses Rodberg and Mr. Howard Webber, Director 

of M.I.T. Press. Gravel intervened and filed motions to quash 

the subpoenas on the grounds that compelling these witnesses 

to appear and testify would violate his privilege under the 

Speech or Debate Clause. 

On review, the Supreme Court held that the Clause applies 

not only to a member of Congress, but also to his aide insofar 

as the aide's conduct would bea protected legislative act if 

performed ,by the member himself. The privilege belongs to the 

+egislator, and it is invocable only by the legislator or by 

the aide on the legislator's behalf. Accordingly, an aide's 

claim of legislative privilege can be repudiated and thus 

waived by the legislator. 286 

285 408 U.S. 606 (1972). 

286 Id. at 621, 622. 
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More specifically, the majority decided that Senator 

Gravel and his aide would not be held liable for acts occurring 

at the subcommittee meeting, but since the private republication 

had no connection to the legislative 9rocess, the Senator 

and his aide could be questioned before the grand jury on other 

matters which were relevant to an investigation of possible 

th O d t 0 287 
~r -par y cr~me. 

In reaching its decision, the majority sought to clarify 

the distinction between legislative and non-legislative acts. 

The Court stated: "That Senators generally perform certain 

acts in their official capacity as Senators does not necessarily 

k 11 h t 1 0 1 0 0 0 11 288 rna e a sue ac s eg~s at~ve ~n na~ure. The Court then 

defined lIlegislative actll: 

Legislative acts are not all-encompassing. 
The heart of the Clause is speech or debate in 
either House. Insofar as the Clause is construed 
to reach other matters, they must be an integral 
part of the deliberative and communicative processes 
by which members participate in committee and House 
proceedings with respect to the consideration and 
~assage or rejection of proposed legislation or with 
respect to other matters which the Constitution289 places within the jurisdiction of either House. 

The Court concluded that neither the private republication 

nor the acquisition of the papers by the aide met this test. 

Moreover, the Court said: 

Here private pUblication by Senator Gravel 
through the cooperation of Beacon Press was in no 
way essential to the deliberations of the House; 
nor does questioning as to private republication 

287 Id . at 626, 627. 

288 Id . at 625. 

289 Ibid . 
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threaten the integrity or indeoendence of the House 
by impermissibly exp~9bng its deliberations to 
executive influence. 

The Court also rejected the claim of common law privilege. 

Emphasizing that there never existed such an immunity with 

respect to criminal proceedings, the Court concluded that: 

The grand jury, therefore, if relevant to its 
investigation into possible violations of the 
criminal law and absent Fifth Amendment objections, 
may require from Rodberg answers to questions 
relating to his or the Senator's arrangements, 
if any, with respect to republication or with 
respect to third party conduct under valid invest
igation by the grand jury, so long as the questions 
do not i~~!icate the legislative action of the 
Senator. 

Final1~ the majority held that: 

Neither do we perceive any constitutional or other 
privilege that shields Rodberg, any more than 
other witnesses, from grand jury questions relevant 
to tracing the source of obviously highly classified 
documents that came into the Senator's possession 
and are the 'basic subject matter inquiry in this 

'case, as long as ~~21egislative act is implicated 
by the questions. 

.~ 
In Eastland v. United States Servicemen's Fund, 

decided in 1975, the Senate Subcommittee on Internal Security, 

in an effort to study the extent and effect of subversive 

activities in the United States, had subpoenaed the bank 

records of the United States Servicemen's Fund. The Fund sued 

290Id • at 621-22, f.n. 13. 

291Id • at 625, 626. 

292 Id • at 628. See also Doe v. McMillan, 412 U.S. 306 (1973) 
(civil action ~or distribution of report outside of congress 
sustained). 

293 421 U.S. 491 (1975). 
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to enjoin the implementation of the subpoena on the grounds 

that it infringed u90n freedom of the press and association 

guaranteed by the First Amendment. 

The Court found that the issuance of the subpoena fell 

"within the legitimate legislative sphere,1I 294 satisfying 

the Gravel standard of being "an integral part of the deliberative 

295 and communicative.processes [of Congress]." Thus, the 

absolute immunity of the Speech or Debate Clause applied to all 

of the defendants--the sUbcommittee chairman, the members, 

and the chief counsel--and the mere allegation of infringement 

of First Amendmen~ rights did not warrant judicial interference. 

The Court's reasoning was summarized in a lengthy 

footnote: 

In some cases we have balanced First Amendment 
rights against public interests . . . but those 
cases did not involve attem?ts by private parties 
to impede congressional action where the Speech 
or Debate Clause was raised by Congress by way 
of defense . . . The cases were criminal prosecutions 
where defendants sought to justify their refusals' 
to answer congressional inquiries by asserting 
their First Amendment rights. Different problems 
were presented than here. Any interference with 
congressional action had already occurred when 
the cases reached us, and Congress was seeking the 
aid of the judiciary to enforce its will. Our 
task was to perform the judicial function in 
criminal prosecutions, and we properly scrutinized 
the predicates of the criminal prosecutions. 
. • . Where we are presented with an attempt to 
interfere with an ongoing activity by Congress, 
and that act is found to be within the legitimate 
legislative sphere, balancing plays no part. The 
Speech or Debate protection provides an absolute 

294Id • at 505, quoting Doe v. McMillan, 412 U.S. 306, 314 
(1923) • 

295Id • at 507-08 quoting Gravel v. United States, 408 U.S. 
606-, 625 (1972). 
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i~~unity from judicial interference. 
harm which may occur in the course of 
legislative inquiry does not allow2~6 
the "inquiry" to grind to a halt." 

Collateral 
a legitimate 
to force 

The Court concluded that once it is determined that 

members of Congress are acting within the legitimate legis

lative sphere, the Clause is an absolute bar to judicial 

interference. 

(ii) State 

As noted above, constitutions in a number of states 

contain provisions for legislative immunity. Statutory pro

visions guaranteeing legislators freedom of speech are also 

found in many states. 297 It is appropriate, therefore, to 

examine some of the interpretations that have arisen in the 

applicatio~ of legislative immunity under these provisions. 

In Blondes v. state,298 the Court of Special Appeals of 

Maryland sought to determine the scope of the speech and I 

debate clauses of the Maryland Constitution. Article 10 

of the Maryland Declaration of Rights provided: 

That freedom of speech and debate, or pro~ 
ceedings in the legislature, ought nO~990 be 
impeached in any Court of Judicature. 

In addition, Section 18 of Article 3 of the ~aryland Constit-

ution provided: 

296 Id . at 509 n. 16. 

.. 

297 See, ~., Iowa Code §2.23 (1962); La. Rev. Stat. Ann. §14.50 
( 1 ) ( 19 5 0) iN. C . Gen. S tat. § 12 0 - 9 ( 19 64) . 

298 16 Md. App. 165 1 294 A.2d 661 (1972). 

299Md • Const. Declaration of Rights, art. 10. 
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No Senator or Delegate shall be liable in any 
civil action, or criminal P3Boecution, whatever, 
for words spoken in debate. 

Defendant Leonard Blondes, a member of the General 

Assembly of Maryland, was convicted of violating a state 

bribery statute. On a9peal, the Court of Special Appeals 

held that these clauses should be construed in pari materia 

with the Speech or. Debate Clause of the United States Constit-

ution, subject to any limitation imposed by other provisions 

of the Maryland Constitution. Semantic similarities and the 

common derivation and purpose of both the Federal and state 

9rovisions justified this result. The court applied the 

standards enunciated in Brewster and Gravel, and it held 

that SUbstantive evidence of any legislative acts nerformed 

by the defendant was inadmissible. A new trial was granted. 

In United States v. Craig,301 three members of the 

Illinois House of Representatives were indicted by a federal 

grand jury for extortion in violation of the Hobbs Act. 302 

and for mail fraud. 303 The Court of Appeals for the Seventh 

Circuit held that the speech or debate p~ivilege enjoyed by 

state legislato~s infederal criminal prosecutions arises 

under federal common law. 

300Md . C t 3 1 ons . art. ,§ 8. 

301 528 F.2d 773 (7th Cir. 1976). 

30218 U.S.C. §1951 (1970). 

30318 U.S.C. §1341 (1970). 
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The Court of Criminal Appeals of Texas, however, reached 

another conclusion in Mutscher v. state. 304 In Mutscher, 

the Speaker of the Texas House of Representatives, a member 

of the House, and a state employee were convicted of conspiracy 

to accept a bribe. Article III, Section 21 of the Texas 

Constitution provided: 

Words spoken in debate.--No member shall be questioned 
i~ any other. ~03ce for words spoken in debate in 
e~ther House. 

On the other hand, Article XVI, Section 41 of the Texas 

Constitution expressly provided for the prosecution of public 

officials, including legislators, for bribery.306 The court 

reconciled these two provisions by citing Brewster, and affirmed 

the convictions. But the court also held that the federal 

Speech or Debate Clause was not applicable to state legislators 

through the Due Process Clause of the Fourteenth Amendment. 307 

d. Conclusion 

Because of the scope and application of the doctrine of 

legislative immunity, the investigation and prosecution of 

legislative corruption requires care and planning. The prosecutor 

must focus on the illegal conduct and avoid drawing legislative 

acts into question at any stage of the enforcement process. 

304 514 S.W.2d 905 (1;74). 

305 Tex. Const. art. III, §2l. 

306 4 Tex. Const. art. XVI, § 1. 

307see also, United states v. Dowdy, 479 F.2d 213, 220 (1973) 

(conflict of interest, bribery, obstruction of justice, and 
perjury prosecution of Congressmen) . 
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To proceed otherwise is to risk reversible error. By keeping 

abreast of the federal and state case law on legislative immunity, 

the prosecutor can more effectively enforce the criminal laws 

against official corruption in the legislative hall. 

B. Process of Investigation--Reactive Hode 

A careful examination of the sUbstantive law applicable 

to official corruption is only part of the job of the prosecutor. 

Criminal sanctions do not enforce themselves; it is always 

necessary to develop legally admissible evidence. Of equal 

significance with the substantive law, therefore, are the 

legal limitations on the evidence gathering process. Usually, 

witnesses do not volunteer in official corruption investigations 

to testify or to turn over relevant books and records. 

Compulsory process is necessary. Traditionally, the grand 

jury has been the chief vehicle out of which that process has 

issued. Consequently, any evaluation of the ~rocess of invest-

igation must begin with an examination of the grand jury. 

1. The Grand Jury 

a. Historical development 

The grand jury originated in Anglo-American law with 

the 'summoning of a group of townspeople before a public official 

to answer questions under oath. 308 In 1164, the Crown first 

established the criminal grand jury, a body of twelve knights, 

whose function was to accuse those who according to public 

knowledge had committed crimes. 309 Witnesses as such were not 

308See generally, Note, '~he Grand Jury as an Investigating Body," 
74 Harv. L. Rev. 590 (1961), and authorities cited therein. 

309L . Orfield, Criminal Procedure from Arrest to Appeal 137-139 
(1947). 
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heard before this body. Two years later at the Assize of Clarendon, 

Henry II established the grand jury largely in the form in which 

it is known today. 

During the 13th and early part of the 14th century the 

grand jurors served as petit jurors in the same matters in 

which they presented indictments. Not until the eventual 

separation of the grand jury and petit jury did the function 

of accusation become clearly defined and did crown witnesses 

corne to be examined in secret before the grand jury. 

The original function of the grand jury was to give to 

the central government the benefit of local knowledge in the 

apprehension of those who violated the King's peace. Its 

value as a buffer between citizen and state, the function 

which first comes to mind today,3l0 did not fully mature 

311 until well into the 17th century. 

The modern grand jury is a "prototype" of its ancient 

3l0See e.g., Hoffman v. United States, 341 U.S. 479, 485 (1951) i 
Hale-v.~kel, 201 U.S. 43, 59 (1906). 

3llrn 1681 in Colledge's case (1681) 8 How. St. Tr. 550, and the 
Earl of Shaftesburry's case, Id. at 759, the grand juries that 
first heard the evidence of the Royal prosecutor refused to indict. 
These cases are usually marked as establishing the institution of 
the grand jury as a bulwark against despotism. See generally 
Kuhn, "The Grand Jury 'Presentment': Foul Blow or Fair Play? l' 
55 Colum. L. Rev. 1104 (1955). Two years later the propriety of 
the grand jury report was also indirectly litigated. A Chester 
grand jury without returning a formal indictment charged certain 
Whigs with seditious conduct. An action for libel was brought 
and the court unanimously found for the defendants, apparently 
thus sustaining the actions of the jurors. Proceedings between 
Charles Earl of Macclesfield and John Starkey, Esq., (1684) 10 
How. St. Tr. 1330. 

-~ ~~----~ 

_____ J 
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312 British counterpart. Aptly termed "a grand inquest" by the 
1 

. l' . d 313... . t . 1 Supreme Court ~n B a~r v. Un~te States, ~ts ~nqu~s~ orla 

powers are virtually without rival today. Despite early attempts 

in this country to limit the scope of its investigating powers 

to that which was brought to its attention by prosecutor or 
314 

court, its common law pmvers have survived largely without 

artificiallimitations. 315 No such limitation is generally 

found today in federal,316 or state law 317 where the grand 

jury is empowered to inquire into and return indictments 

f 11 ' . t d . h' . . . d' t' 318 d d or a cr~mes comm~ te w~t ~n ~ts Jur~s ~c ~on. In ee , 

312See Blair v. United States, 250 U.S. 273, 282 (1919). 

313Id . at 282. 

314See generally Younger, "The Grand Jury Under Attack," 46 
J. Crim. L. C; ~ P. S. 26, 40-42 (1955). Compare grand jury 
charge of Justice Field, 30 Fed. Cas. 993 (C.C.D. Cal. 1872), 
with Hale v. Henkel, 201 U.s. 43, 59 (1906). 

315See e.g. Ward v. State, 2 Mo. 120 (1829), where after a st. 
Louis grand jury questioned a wide variety of witnesses in a 
gambling probe, the court was asked to quash the resulting indict
ments on the grounds they were the product of a "fishing expedition." 
The court refused, commenting that to hold otherwise "would strip 
[the grand jury] of [its] greatest utility and convert [it] into 
a mere engine to be acted upon by circuit attorneys or those who 
might choose to use them." 

316Hale v. Henkel, 201 U.S. 43 (1905). 

317See , ~., New York ex. reI. Livingston v. Wyatt, 186 N.Y. 
383~9 N.E. 330 (1906) i Samish v. Superior Court, 28 Cal. App. 
2d 685, 83 P.2d 305 (1938). 

318 See, e.g., Cal. Penal Code §917 (1970) i N.Y. Crim. Proc. Law 
§245 (McKinney, 1971). 
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the grand jury has usually been held open to citizen complaints. 3l9 

S h . h . 320 d . ecrecy, owever, governs ltS earlngs. Gran Jury reports, 

often a catalyst for reform, may also be filed in a nurnber of 

states. 32l 

Under federa1 322 and most state law,323 the modern grand 

jury is composed of not less than sixteen nor more than twenty-

three persons. Twelve affirmative votes are required in each 

. . d" t . d' t 324 Jurls lctlon to re urn an In lctmen . 

b. Scope of process 

Ultimately, the power of the grand jury rests on the 

subpoena. Only through it can witnesses be compelled to 

appear and the production of books and records be required. 

3l9Cf . 1794 Att'y 
Cal-. 368 (1863). 
N.E.2d 11 (1940) 
to grand jury). 

Gen. Ann. Reps. 22; People v. Lawrence, 21 
But ~ People v. Parker l 374 Ill. 524, 30 

(person held in contempt for private communications 

320See , ~., Ill. Ann. Stat., ch. 38, §112-6 (Smith-Hurd Su.pp. 
196~ Only in California has this rule been relaxed. There 
"public sessions" are permitted in cases affecting the "general 
public" welfare involving alleged corruption, misfeasance, or 
malfeasance in office ... " Cal. Penal Code §939.1 (1970). 

32lN. y . Crim. Proc. Law §253-a (McKinney, 1971); Irvin v. Murphy, 
129 Cal. App. 713, 19 P.2d 292 (1933), which, .in addition, 
accords the report a privilege against libel; People v. Polk, 
21 Ill.2d 594, 174 N.E.2d 594 (1961); Ill. Ann. Stat., ch. 38, 
§112, comment, at 265 (Smith-Hurd 1964). 

322Fed . R. Crim. P. 6(a). 
o 

323S ~, e.g., N.Y. Crim. Proc. Law §224 (McKinney, 1971). 

324 Ill. Ann. Stat. ch. 38, §112-4 (Smith-Hurd 1964); Fed. R. 
'Crim. P. 6 (b); N.Y. Crim. Proc. Law §224 {197l)i Cal. Penal 
Code §888. 2 (1964) (Los Angeles requires 14). An indictment 
presently is not thought constitutionally mandatory. Hurtado v. 
California, 110 U.S. 516 (1884). 
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Under the Uniform Act to Secure the Attendance of Witnesses 

from Without a State in Criminal Proceedings (hereinafter 

the Act) out-of-state witnesses may be compelled to appear 

before a grand jury. The provisions of the Act have been 

325 
adopted, with minor variations, in most states. Since 

the Act operates on principles of comity, it is effectual 

only between two states which have adopted it.
326 

327 The Act's procedure requires application to a judge 

of the court having jurisdiction over the grand jury; he 

issues a certificate to a judge in a court of record in the 

country where the witness is located. 328 This judge summons 

325 See, e.g., Mass. Gen. Laws Ann. §§13A-13D (1968) N.J. Rev. 
Sta~§§2A:8l-l8 through 2A: 8l-23i N.Y. Crim. Pro. Law §640.l0 
(McKinney 1971). Iowa has similar but not identical provisionsi 

Alabama does not follow the Act. The Act is also in force in 
the District of Columbia, Puerto Rico, Panama Canal Zone and 
Virgin Islands. 

The Act does not apply in Federal court. United States 
v. Monjar, 154 F.2d 954 (3rd Cir. 1946). There is nationwide 
service of Federal process. F.R. Crim. P. 17(e). Under 28 
U.S.C. §1783(a) (1970), a United States citizen living abroad 
may be subpoenaed to appear before a federal grand jury. 

326 See State v. Blount, 200 Or. 35, 264 P.2d 419, cert. denied, 
347~S. 962 (1954). 

327The procedure for procuring attendance of witnesses is set 
out in sections 2 and 3 of the Act. The Act may permit issuance 
of a subpoena duces tecum. Compare In re Saperstein, 30 N.J. 
Super. 373, 377, 104 A.2d 842, 846, cert. denied, 348 U.S. 874 
(1954) (permitting subpoena duces tecum) with In re Grotte, 59 
Ill. App.2d, 10, 208 N.E.2d 581, 586 (1965) (permitting only 
subpoena ad testificandum). 

328Th · d . e w~tness nee not be a res~dent of that state. See People 
of the State of New York v. O'Neill, 359 U.S. 1 (1959)-rupholding 
the constitutionality of the Act as applied to an Illinois resident 
who, while vacationing in Florida, was issued a summons by a 
Fl'Qrid?..court pursuant to an application from a New York court.) 
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the witness to a hearing. The judge then must determine 

that the witness's testimony is material and necessary to the 

investigation, that the witness will not suffer undue hardship 

by appearing before the grand jury, and that the witness 

will be immunized under the laws of the demanding state from 

arrest and service of process regarding matters arising before 

his entry into the state. Following this determination, the 

judge issues an order directing the witness to travel to the 

demanding state, at its expense. Failure to appear and 

testify is punishable in the manner prescribed by the state in 

. h h' . 1 t d 329 whlc t e wltness lS oca e • Aside from challenging the 

showing of materiality,330 a witness can raise few objections 

329Normally, this is done by contempt proceedings. The witness 
is subject to punishment by the state having personal jurisdiction 
over him. If he is issued a summons by State A upon the request 
of State B, but fails to leave State A, he is punished by State 
A. If he enters Sates B but fails to attend or testify, he is 
punished by State B. 

330In construing the Act, the primary source of confusion is the 
meaning of "material witness. II The Act states that at the hearing 
the certificate issued by the demanding state shall be "prima 
facie evidence •.. of all facts stated therein." See 11 
U.L.A. §2 (1974). While one court has held that the certificate's 
conclusory statement of materiality is sufficient, See Epstein 
v. People of State of New York, 157 So.2d 705, 707 (Fla. Dist. ct. 
App. 1963), the prevailing view is that the certificate either 
must be detailed, See In re Saperstein, 30 N.J. Super. 373, 375, 
104A.2d 842, 843, cert. denied, 348 U.S. 874 (1954), or must be 
accompanied by an affidavit explaining why the witness is needed. 
See State of Florida v. Axelson, 80 Misc.2d 419, 363 N.Y.S. 2d 
200 (Sup. Ct. N.Y. Co. 1974). Testimony may also be added at the 
hearing itself. In re Pitman, 201 N.Y. S.2d 1000 ( Ct. Gen. Sess., 
N • Y. Co . 19 6 0) . 

~-------'----- -----~-- -
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c. Quashing process 

(i) General 

On a motion to quash a grand jury subpoena, venue lies 

. th t h' . . d' t' th d' 332 ln B cour aVlng Jurls lC lon over e gran Jury. 

Generally, only the witness subpoenaed has standing;on a 

333 motion to quash, but when a person's papers are in temporary 

possession of a third-party custodian, the owner himself may 

move to quash the subpoena against the custodian on Fifth 

Amendment grounds. 334 Raising a testimonial privilege on a 

331. h h .. . . 1 d . th . t Slnce t e ear1ng lS not a crlmlna procee lng, e Wl ness 
is neither entitled to counsel nor to cross-examine. Epstein 
v. People of State of New York, 157 So.2d 70S, 707-708 (Fla. 
Dist. Ct. App. 1963); Commonwealth v. Beneficial Finance Co., 
360 Mass. 188, 306, 275 N.E.2d 33, 100-101, cert. denied, 407 
U.S. 914 (1971). Matters of privilege are raised with the demanding 
state rather than at the hearing. Application of State of Washington 
in re Harvey, 10 App. Div.2d 691, 198 N.Y.S.2d 897 (1st Dept.), 
app. dismissed 8 N.Y.2d 865, 168 N.E.2d 715, 203 N.Y.S.2d 9~4 
(1960). The witness has the burden of proof of undue hardship. 
Terl v. State of Haryland ex. reI. Grand Jury of Baltimore City, 
237 So.2d 830 (Fla. Dist. Ct. App. 1970). If it appears that 
the summons is sought to be issued in bad faith (e.g" if the 
witness is a target of the grand jury investigation) the 
summons will not issue. In re Mayers, 169 N.Y.S.2d 839 (Ct. 
Gen. Sess., New York Co. 1957); Wright v. State, 500 P.2d 582 
(Okla. 1972). 

332National Lawyers Guild, Representatio~ of Witnesses before 
Federal Grand Juries, 66 (1976). This is so despite the hardship 
to a witness subpoenaed from another states. 

333Application of Laconi, 120 F. Supp. 589 (D. Mass. 1954) < 

There, a defendant: was not allowed to object to grand jury 
subpoenaing other witnesses. The court said, however, that it 
could quash, pursuant to its supervising power, without a motion, 
in response to suggestions made by counsel, litigants or strangers. 

334se~ Couch v. United States, 409 U.S. 322, 333 n.16 (1973); 
Fisher v. United States, 425 U.S. 391 (1976). 
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motion to quash a subpoena ad testificandum is usually con-

335 
,sidered premature. A subpoena duces tecum may also be 

quashed on Fourth Amendment grounds if it is tlunreasonable,n336 

and it may be qu.ashed, too, under the Federal Rules of Criminal 

Procedure
337 

if it is ,junreasonable and oppressive." A denial 

of a motion to quash a subpoena, however, is usually not 

338 
appealable. A witness seeking review usually must refuse 

335see :,<.epresentation of Witnesses,etc. supra note 332, at 67. ~l'he 
same is not true regarding subpoEnas duces 'tecum. Where a 
privilege objection is raised against a subpoena duces tecum, 
the court will inspect the materials to determine whether of 
not they are privileged. Schwimmer v. united States, 232 F.2d 
855, 864 (8th Cir.), cert. denied, 352 U.S. 833 (1956). 

336 To be reasonable, the subpoena must seek materials relevcmt 
to the grand jury inquiry. See In re Grand Jury Subpoena Duces 
Tecum (Local 627), 203 F. Supp. 575, 578 (S.D.N.Y. 1961); 
bnited States v. Gurub, 437 F.2d 239, 241 ~oth Cir.), cert. 
denied sub. nom. Baher v. United States, 403 U.S, 904 (1970); 
In re Corrado Brothers, 367 F.Supp. 1126, 1130 (D.C. Del. 
1973). Courts are split on who bears the burden of showing rele
vance. Compare In re Grand Jury Proceedings (Schofield), 486 
F.2d 85 (3rd Cir. 1973) (government must make a minimal showing 
of relevance); In re Grand Jury Subpoena Duces Tecum, 391 F. 
Supp. 991, 995-997 (D.R.I. 1975) (government's prima facie showing 
o~ relevance irrebuttable); with In re Horowitz, 482 F.2d 72, 
79-80 (2d Cir.) j cert. denied, 414 U.S. 867 (1973) (witness must 
show there is no conceivable relevance to any legitmate su.bject 
of investigation). 

337Fed . Rules Crim. Pro., Rule 17c. Rule 17c is not based 
solely on the Fourth Amendment; it has independent significance. 
Application of Radio Corp. of America, 13 F.R.D. 167, 171 (S.D.N.Y. 
1952). Rule 17c gives the court powers of review in addition to 
those granted by the Fourth Amendment, but the tests'are usually 
considered together. 

338see , e.~., Cobbledick V. United States, 309 U.S. 323, 325 
(1940); United States V. Ryan, 402 U.S. 530, 532-533 (1971). 
In New York, however, denial of a motion t,o quash a subpoena is 
appealable as of right if the subpoena was issued by a court 
having both civil and criminal jurisdiction. Hatter of Queens 
Republican County Committee, 49 App. Div.2d 956, 374 N.Y.S.2d 
57 (2d Dept. 1975); Cunningham v. Nadjari, 39 N.Y.2d 314, 347 
N.E.2d 915, 383 N.Y.S.2d 590 (1976). 
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to comply with the subpoena, be held in contempt, and appeal 

the contempt judgment. 339 

339 Cobbledick v. United States, supra note 338 at 327. 'rhe rights 
of witnesses before grand juries is an area of the law that has 
recently been the subject of much litigation~ 

Like a witness at a trial, a witness before a grand jury 
generally has no right to the assistance of counsel. See, e.g., 
In re Groban, 352 U.S. 330 (1957) i State v. Catteone, 123 N.J. 
Super 169, 302 A.2d 138 (1973). 

A handful of states follow a different rule. Kan. Stat. 
§22-300 (1974) i Mich. Compo Laws §28: 934 (1970) (one man grand 
jury); S.D. Compiled Laws Ann. §23-30'-7 (1967); Utah Code Ann. 
§77-19-3 (1953); Wash. Rev. Code Ann. §lO.27.120 (1961). None 
of them are noted for a vigorous use of the grand jury system. 

While a witness is entitled to the protection of his privilege 
against self-incrimination, the prosecution is generally not under 
a duty to advise him of it. See, ~~., United States v. Zei~, 
281 F.2d 825, 830 (3rd Cir. 1960). But ~ eom'n v. McClos}v.JY, 
443 Paw 117, 277 A.2d 764 (1971). 

An indicted defendant stands in different shoes. An indicted 
defendant may not be called as a witness before a grand jury "to 
freeze" his testimony before trial. See United States V. Fisher, 
455 F.2d 1101 (2nd eire 1972). If he is called before a grand 
jury and not informed of his status, a violation of his right 
to counsel and due process occurs. See, ~., United States v. 
~, 545 F.2d 548 (6th eire 1976). 

The targeted, but unindicted defendant occupies an 
unclear position under current law. There is no prohibition 
against the practice of calling such a person before the grand 
jury. Indeed, as state1 by Chief Justice Burger in United Stat,es 
V. Mandujano_, 425 U.S. 564, 573 (1976) (plurality opinion): 

It is in keeping with the grand jury's historic function 
as a shield against arbitrary accusations to call before 
it persons suspected of criminal activity, so that the 
investigation can be complete. It is entirely appro
priate--indeed imperative--to summon individuals who 
may be able to illuminate the shadowy precincts of 
corruption and crime .... [I]t is unrealistic to 
assume that all witnesses capable of providing useful 
information will be pristine pillars of the community 
untainted by criminality. 
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(ii) Third-party records 

Almost without exception, successful investigations 

and prosecutions of corrupt public servants are characterized 

339 (continued) 

The practice is almost universally upheld. See,~, 
United States v. Sweig, 441 F.2d 114, 121 (2nd Cir. 1971). But 
~ People v. Steuding, 6 N. Y. 2d 214, 160 N.E.2d 468 189 N.Y.S.2d 116 
(1959) (con~truction of N.Y. Const. Art. I §6). Differences of 

opinion, however, exist on the rights of such a person. 

Generally, he should be warned of his status. See, e.g., 
Unit.ed States v. Jacobs, 531 F.2d 87 (2nd Cir. 1976)--r<iecision 
based on supervisory jurisdiction not constitution); People v. 
Di Ponio, 48 Mich. App. 128, 210 N.W.2d 105 (Division 2-1973) i 
State v. DeCola~ 33 N.J. 335, 165 A.2d 729 (1960) A.B.A. Project 
on Standards for Criminal Justice Relating to the Prosecution 
Function §3.6(d) (Tent. draft 1970). Where he is not warned, 
the courts have split on the proper rememdy. Some courts merely 
suppress the evidence obtained from the defendant. United States 
v. Fructman, 282 F. SUppa 534 (N.O. Ohio 1968), affd., 421 F.2d 
1019 (6th Cir.) cert. denied, 400 U.S. 849 (1970). Others 
automatically dismiss the indictment. united States v. Kreps, 
349 F. SUppa 1049 (W.D. Mich. 1972); Comln V. McCloskey 443 
Pa. 117, 277 A.2d 764 (1971). While still others will dismiss 
an indictment only if there i; {.nsufficient evidence to uphold 
the indictment independent of . '.l?. targeted defendant's testimony 
People V. Di Ponio, 48 Mich. '\' 128, 210 N.W.2d 105 (Division 
2-1973). Whatever the traditi0:'1':"'';' rule, it now seem..., that, a:t 
least in the federal courts, no consequences will attach to a failure 
to warn. United States v. Washington, No. 74-11060, U.S. Sup. 
Ct., May 23, 1977. .----

Generally, too, he is not entitled to assistance of counsel 
inside the grand jury room. See, ~., United States v. Corallo, 
413 F.2d 1306 (2nd Cir. 1969); united States v. Levinson, 405 F.2d 
971 (2nd Cir. 1968); State v. Cattaneo, 123 N.J. Super 167, 302 
A.2d 138 (App. Div. 1973). Like a mere witness, he is limited to 
consulting with his counsel outside the grand jury room. See 
United States v. Capaldo, 402 F.2d 821, 824 (2nd Cir. 1968-)-.-

Finally, it is the generally recognized position that where 
a targeted defendant is called before a ~~and jury, even though 
he is not warned of his status, he may b. prosecuted for 
perjury based on his testimony, if it is false. United States 
v. Wong U.S. Sup. Ct. no. 74-635 decided M~y 23, 1977; United 
States v. Mandujano, 425 U.S. 564 (1976); People v. Blachura, 
59 Mich. App. 664, 229 N.W.2d 877 ln~vision 2-1975); Comln v. 
Good, 461 Pa. 482, 337 A.2d 288 (197~~, -



---------------------------------------------. 

~100-

by one common factor: the ability of law enforcement to trace 

the flow of illicit cash through carefully doctored books and 

records and to corrOLorate crucial oral testimony with such 

339(cont~nued) 

The argument can be forcefully made, however, that a 
targeted defendant should have the assistance of counsel in 
a grand jury room, as a person does under police interrogation. 
~, ~., Escobedo v. Illinois, 378 U.s. 478 (1964) i Miranda 
v. Arizona, 384 U.s. 436 (1966). 

While the right to counsel is guaranteed by the constitution, 
it has never been held that the right exists without qualifica
tion. As the Third Circuit observed in United States ex reI 
Carey v. Rundle, 409 F.2d 1210, 1215 (3rd Clr. 1969): 

Although the right to counsel is absolute, there 
is no absolute right to particular counsel. Des
irable as it is that a defendant obtain private 
counsel of his own choice, that goal must be weighed 
and balanced against an equally desirable public 
need for the efficient and effective administra
tion of justice. 

The chief danger to be avoided where thB counsel is 
introduced into the process of grand jury and similar 
investigations is obstruction of justice. As Earl J. Silbert 
the former U.S. Attorney for the District of Columbia 
observed: 

Too often, we have seen a lawyer known to represent 
Mr. Big in narcotics come down to represent one of 
his lieutenants who has been arrested. The result: 
the chances of the lieutenant deciding in his in
terest to cooperate and turn state's evidence 
against Mr. Big are eliminated. Too often, in cases 
involving business corporations or labor unions, 
one lawyer represents targets of the investigation 
and witnesses, multiple representation, which in 
our view fosters obstruction of justice! criminally 
preventing prosecutors from penetrating to the 
top of organized criminal conspiracies. 

Some lawyers are simply oblivious to the legal 
and ethical problems of multiple representation. 
A few, aware of the problems, deliberatley ignore 
them for monetary reasons. Others, also aware 
of the problems, reject what appears to them to 
be the efforts of prosecutors to dictate whom they 
can represent. 

Counsel, in short, may only appear to represent a personi 
he may, in fact, represent other, some~imes sinister, interests. 
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339 (continued) 
Traditionally, courts have stepped in to guard against 

this sort_of evil. Compare Pirillo v. Takiff, 341 A.2d 896 
(Pa. 1975) (F.O.P. paid for singel counsel for several 
policemen in bribery. investigation: counsel disqualified), 
with In re Investigators before April 1975 Grand Jury, 531 
F.2d 600 (D.C. Cir. 1976) (Union paid for lawyer representing 
strikers: disqualification reversed for lack of evidence of 
conflict). Care must be taken, however, to weigh the relevant 
factors, the most important of which is the person's constitu
tional right to associate and to obtain legal counsel. See 
United Mine Workers v. Illinois State Bar Association, 389 
U.S. 217 (1967); NAACP V. Button, 371 U.S. 415 (1963). More 
than disqualification, too, is at issue. When a true conflict 
of interest exists, it can be the grounds for suspension, In re 
Abrams, 56 N.J. 271, 266 A.2d 275 (1970), disbarment, In re 
Mogel, 18 App. Div.2d 203, 238 N.Y.S.2d 683 (1st Department 
1963) . . 

The general question of multiple representation and 
obstruction of justice was comprehensively addressed in 
Watergate: Special Prosecution Force Report pp. 140-141 (1975): 

In almost every investigation which centers on 
the criminal activity of one or more members of a 
hierarchical structure--whether a corporation, labor 
union, a Government agency, or a less formally 
organized group--the prosecutor is confronted with 
a witness who has been called to testify about his 
employers. Many times, the ~vi tness is represented 
by an attorney who also represents the employer and 
perhaps is compensated by him. Although the legal 
profession's "Code of Professional Responsibility" 
forbids a lawyer from representing conflicting or 
even potentially conflicting interests, lawyers and 
judges have historically been reluctant to enforce the 
Code's mandate strictly. They have taken the position 
that, so long as the witness understands that his attorney 
also represents the person or entity about which he 
will be asked to testify and that he has the right 
to a lawyer of his own choosing, he cannot be forced 
to retain new counsel. ' 

No lay witness, however, can realistically be 
expected to appreciate all the legal and practical 
ramifications of his attorney's dual loyalties, and 
in many cases he will be precluded from giving 
adequate consideration to the possibility of cooper
ating with the Government by the fear that the fact 
of his cooperation will be revealed to his employer. 
A mere inquiry by the judge in open court concerning 
the witness' preference is not likely to elicit a 
truthful response .. It is necessary, therefore, for 
the court to intervene more directly by making a 
factual determination as to the existence of the 
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d t " 340 ocumen ta J.on. Consequently, anything that facilitates 

law enforcement's access to books and records promotes the 

.- investigation and prosecution of public corruption. Weighing 
• 
339 (contipued) 

conflict of interest and then requiring the witness 
to retain, or appointing for him, counsel who has no 
such conflict. Although there will obviously be 
great reluctance to interfere with the individual's 
freedom to select his own at·torneYf the suggested 
course is the only one that can preserve the eq?ally 
valid right of the Government to his full and -t.ruth
ful testimony. 

Both the courts and the various bar groups 
should be alerted to the serious issues of profession
al responsibility arising out of the representation 
of multiple interests during grand jury investiga
tions, and Government counsel should press on 
every justifiable occasion for a judicial ruling on 
the question of conflic·t of interest' and, where a 
conflict is found, for the replacement of the 
attorney involved. 

The Watergate Report reminds us that a recent National 
Administration not only misused grand juries; it. also sought 
to obstruct one through the agency of compliant attorneys. 

340 Jonathan L. Goldstein, the current United States Attorney 
for New Jersey, whose office has been responsible for a 
number of major political corruption prosecutions makes the 
point: 

But as surely as corruption follows money, money 
leaves a trail behind it, and this is what we have 
focused on in the investigations conducted by our. 
office. Every prosecution involving political, 
corporate and labor corruption in New Jersey during 
the past six years has been conducted with the 
assistance of I.R.S. special and revenue agents, 
who have worked together with assistant United 
States Attorneys during grand jury investigations 
analyzing literally millions of documents in a 
joint effort to trace illicit cash gains arising 
out of varied illegal activities. Without this sort 
of painstaking and skilled auditing, bribery, 
extortion, fraud against the government and sig
nificant tax fraud schemes are, quite simply, 
impossible to successfully uncover. 

Remarks of Jonathon L. Goldstein, Federal Bar Convention, 
May flower Hotel, September 16, 1976. 
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the interest of effective law enforcement against the interest 

of personal privacy, our society is finally beginning to strike 

a balance that allows that effective investigation. 

Investigation in this area generally focuses on three 

types of records. First, and probably most important, are . 

records kept by banks and other financial institutions. Banks 

maintain a variety of records that are helpful to the invest-

. t 341 19a or. Once the financial and business records of an 

individual are obtained, after the tracing of cash flow, invest-

341For instance, the bank holds a signature card for each 
checking and savings account. Not only does the card provide 
a sample of the subject's writing, but it often also gives 
useful background information. In addition, banks deliver 
periodic statements for each checking account. Federal 
regulations require them to maintain copies of the statements 
that provide running records of all deposits and withdrawals. 

Safe deposit rental contracts and entry slips are other 
valuable sources of information for the investigator. The 
contract contains the subject's signature and his physical 
description. The date and time of each entry in~o the box 
is recorded on the entry slip that is kept by the bank. 

Finally, tellers keep daily proof sheets recording all 
purchases of cashier checks. This is particularly helpful 
because many individuals involved in criminal transactions 
use cashier's checks in the mistaken belief that they cannot 
be traced. 

These records may be useful in a number of ways. For 
example, law enforcement may suspect that a man who owns a 
modest retail furniture store is fencing stolen goods. The 
subject's tax returns show legitimate business income to be 
around $.15,000 annually. His bank records, however, may 
disclose that he is regularly dealing in huge sums of money, 
grossly disproportionate to that expected of a small bus~ness
man. This information at the very least shows the investigator 
that further investigation is warranted. 

Even if investigation turns up insufficient evidence of 
fencing, the bank records may be valuable in a prosecution for 
tax fraud. See generally, R. Nossen, The Seventh Basic 
Investigative-¥echnique (L.E.A.A. 1976). 
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igators use any of several means of analysis to discover 

information that my link the subject to a crime. 

Telephone company records may also be useful in many 

facets of law enforcement. The records show the date, time, 

duration and destination of all long distance telephone calls, 

and the name and address of the person owning the calling 

telephone. In addition, in unusual situations, some conversa-

tions may be recorded by the telephone company and be subject 

, bl ,,342 h 1 h d to poss~ e examlnatlon. Suc te ep one company recor s 

343 can be used for investigative leads, to provide probable 

344 cause for issuing a search warrant or authorizing electronic 

'II 345 'd b f d' 346 surve~ ance, as ev~ ence e ore a gran Jury or as 

'd t t ' 1 347 eVl ence a rla. 

342see , ~., united States v. Hanna, 260 F.Supp. 430 (S.D. 
Av. 1966) rev'd. 393 ,F.2d 700 (5th Cir.), aff'd on rehearing. 
404 F.2d 405 (5th Cir. 1968) (telephone company investigators 
of "blue box" leading to a bookmaking operation). 

343se~, ~., united States v. Barnard, 490 F.2d 907, 913 
(9th Cir. 1973), cert. denied, 416 u.S. 959 (1974) ; United 
States v. Michigan Bell Telephone Co., 415 F.2d 1284 (6th 
Cir.1969). 

344 

Pa. 
192 
334 

345 

See, ~., United States v. Russo, 250 F. Supp. 55 (E.D. 
1966); Cashen v. Spann, 125 N.J. Super. ~86, 311 A.2d 
(App. Div. 1973), modified on other grounds, 66 N.J. 541, 

A.2d 8, cert. denied, 423 u.S. 829 (1915). 

See, ~., United States v. Kohne, 347 F. Supp. 1178 (W.D. 
Pa. 1972). 

346See , ~., Nolan v. United States, 423 F.2d 1031, 1044 
(10th Cir. 1969), cert. denied, 400 U.S. 848 (1970). 

347See , e.g., United States v. Gallo, 123 F.2d 229 (2d Cir. 
1941):'" 
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Records of commercial enterprises may be useful. Records 

from credit card companies reveal hmv and where a suspect 

spends his money. Since card-issuing companies keep the 

monthly account statements for several years, investigators 

can reconstruct the pattern of a suspect's travels and expen-

d ' , d f ' 348 C 1 ' , l' ltures over a perlO 0 tlme. ar renta agencles, alr lnes! 

hotels, and credit reporting bureaus yrovide comparable material. 

This sort of information can be particularly valuable in tax 

fraud and political corruption cases. 

To a limited extent a fourth category of records, those 

in the hands of professionals, are important to law enforcement 

officials. In a financial investigation, the records held 

by the subject's attorney or accountant can provide valuable 

information; they may relate to :lis business, contractual 

obligations, legal status under a separation agreement, tax 

returns, etc. The subject's general financial position will 

generally be clearly reflected in his accountant's records. 

In addition, his doctor can provide the medical history of 

the subject. In some situations, a clergyman's records may 

also be of assistance. 

Investigation into each of these types of records, 

however, has raised various constitutional issues. Traditionally, 

this litigation has centered on access to the books and records 

of the subject himself. A new set of issues, however, have 

arisen around access to those books and records when they are 

348 R . Nossen, The Seventh Basic Investigative Technique at 
60-63 (L.E.A.A. 1976). 1 
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maintained by third parties. Most of the litigation has 

arisen over law enforcement access to bank records. rhallenges 

have usually been based on Fourth, Fifth/or First Amendment 

grounds. 

To corne within the limitations imposed by the Fourth 

Amendment, the government action349 must constitute a "search 

and seizure" in terms that emphasize the concept of a "reasonable 

. ,,350 expectation of pr~vacy. Following this rationale, the 

351 Supreme Court, in Andresen v. Maryland, recently upheld 

the issuance of an otherwise valid search warrant for the books 

and reco~ds of a lawyer relating to the crime of obtaining 

property by false pretenses. A search warrant, therefore, 

can be obtained, consistent with the Bill of Rights, to get 

access to books and records. It need only meet the usual 

. f b . l' 352 requ~rements 0 pro able cause, part~cu ar~ty, etc. 

349. . d f 11 'th' th AI dm t Pr~vate act~on oes not a w~ ~n e nen en. Burdeau 
v. McDowell, 256 U.S. 465 (1921). 

350Katz v. united States, 389 U.S. 347, 352 (1967). See 
particularly the concurring opinion of Mr. Justice Harlan. 
389 u.S. at 361. The most dramatic catalyst for the 
development of Fourth Amendment theory away from an analysis 
rooted in property law concepts was electronic surveillance. 
Katz overruled Olmstead v. United States, 277 U.S. 438 (1928), 
in which the Supreme Court had held that since wiretapping 
involved neither a physical trespass nor a tangible seizure, 
it was not within the Fourth Amendment. 

351 427 U. S . 463 (1976). 

352This is the general rule applicable to all types of third
party records. See, ~., Vonder ARE v. Howard, 508 F.2d 
364 (9th Cir. 1974) (search warrant for doctor's records. 
United States v. Fina, 502 F.2d 938 (7th Cir. 1974) (search 
warrant on phone company to install pen register) . 
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Neither its literal language nor the history behind 

the Fourth Amendment supports its application to a subpoena 

for books and records. Nevertheless, the Supreme Court in 

d U ' d 353, d' d d th h f Boy v. nlte States, ln lctum, exten e e reac 0 

the Amendment to any "compulsory extortion of . private 

papers to be used as evidence. . 11 354 Today, however, a.lthough 

the subpoena is subjected to the Fourth Amendment, no require-

ment of probable cause is imposed, and only the most general 

requirement of .particulari~ is enforced. 355 The Supreme Court, 

The requirements of warrant and probable cause have been 
given a broad construction in the context of administrative 
inspections. See, See v. Seattle, 387 U.S. 541 (1967) 
(only generalized probable cause required in fire department 
inspection) i Camara v. Municipal Court, 387 U.S. 523 (1967) 
(same for building inspector) i United States v. Biswell, 406 
U.S. 311 (1972) (search without warrant or probable cause of 
commercial gun license upheld) . 

When law enforcement seeks a search warrant for bank or 
commercial records, however, courts are particularly sensitive 
to blanket warrants designed to permit investigators to comb 
all available records. See, Vonder AHE v. Howard, 508 F.2d 
364, 369 (9th Cir. 1974)-.--

353116 U. S. 616, 630 (1886). 

354Id . 

355The Boyd decision was followed in 1906 by Hale v. Henkel, 
201 U.S. 43, in which the Court held that "an order for the 
production of books and papers may constitute an unreasonable 
search and seizure within the Fourth Amendment." 
Id. at 76. 

Although the Court in Hale held that a grand jury sub
poena may be subject to Fourth Amendment scrutiny, the Court 
did not apply the requirement of probable cause to it. 
Instead, it analyzed the facts in terms of "particularity" 
and held that the subpoena duces tecum. was "far too sweeping 
in its terms." Id. at 76. This traditional view was repeated 
in F.T.C. v. American Tobacco Co., 264 U.S. 298 (1924). 
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356 in the recent case of Miller v. United States, has even 

upheld the disclosure of bank records under a defective 

subpoena when that disclosure was challenged on Fourth Amend-

ment grounds. The Court based its decision on- two grQunds. 

First, the documents subpoenaed (bank records) were not Miller's 

"private papers," but rather the business records of the bank. 

Second, Miller had no legitimate "expectation of privacy" 

in the bank records concerning him. The Court observed: 

The depositor takes the risk, in revealing his 
affairs to another, that the information will be 
conveyed by that person to the government ... This 
Court has held repeatedly that the Fourth Amend
ment does not prohibit the obtaining of information 
revealed to a third party and conveyed hy him to 
government authorities, even if the information 

355 (continued) 

A new trend, begun in 1928 in Brown v. United States, 
276 U.S. 134, was summarized in Oklahoma Press v. Walling,' 
327 U.S. 186, 209 (1946), and hit its highwater mark in 1950 
in united States v. Morton Salt Co., 338 u.S. 632. Noting 
the argument that the F.T.C. was accused of engaging in a 
"fishing expedition," the Court observed: 

We must not disguise the fact that sometimes, 
especially early in the history of the federal 
administration tribunal, the courts were persuaded 
to engraft judicial limitations upon the admin
istrative process. 

Administrative investigations fell before the colorful 
and nostalgic slogan 'no fishing expeditions.' Id. at 642. 
The Court then compared the administrative investigation to 
that of the traditional grand jury: 

[The F.T.C. has] a power of inquisition •.. 
not derived from the judicial function [but] more 
analogous to the Grand Jury, which does not depend 
on a case or controversy for power to get evidence 
but can investigate merely on suspicion that the 
law is being violated, or even just because it 
wants assurance that it is not. Id. at 642-43. 

356united States v. Miller, 425 U.S~ 435 (1976). 
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is revealed on the assumption that it will be used 
only for a limited purpose and the confidence 357 
placed in the third party will not be betrayed. 

Consequently, only the bank can object to a faulty subFOenai the depositor 

cannot complain how the 'records are obtained - by consent, 

358 
subpoen~or by warrant. That the bank in Miller did not 

resist, it should be noted, may not be typical. 359 Although 

357 Id . at 442. 

358 In Miller the Court also noted that the depositor argued 
that a subpoena for bank records should be tested by a rule 
equivalent to search warrant standards. The Court responded by 
referring to the traditional subpoena standard: 

In Oklahoma Press Publishing Co. v. Walling, 327 
u.s. 186, 208 (1946), the Court said that "the Fourth 
[Amendment], if applicable [to supoena as for the 
production of business records and papers], at most 
guards against abuse only by way of too much indefi
niteness or breadth in the things required to be 
'particularly described,' if also the inquiry is one 
the demanding agency is authorized by law to make and 
the materials specified are relevant. 

United States v. Miller, 425 U.S. 435, 445-46 (1976). 

359Banks are often likely to exercise the right to challenge 
because the industry has always been sensitive to its obligation 
to protect the customer's privacy. Le Valley and Lonery, liThe 
I.R.S. Summons and the Duty of Confidentiality: A Hobson's 
choice for Bankers," 89 Banking L.J. 979, 980 (1972). But see 
American Banker, May 19, 1972, p. 1, col. 3-4: "Many banks-
voluntarily allow agents of the government to examine at will 
the records of individuals and organizational accounts, without 
the permission or indeed the knowledge of any of the people 
involved. II The real ground for bank resistance to subpoena is 
apparently cost. That alone l however, is seldom sufficient. 
Compare United States v. Dauphin Deposit Trust Co., 385 F.2d 
129, 130 (3d Cir. 1967), cert. denied, 390 u.S. 921 (1968) 
(insufficient) with united States v. Northwest Pennsylvania 
Bank and Trust Co., 355 F.Supp. 607 (W.D. Pa. 1973) (contra). 
See also United States v. Farmers and Merchants Bank, 397 F. 
Supp~8 (C.D. Cal. 1975), which lists recent cases and sets 
out a procedure for banks to follow in securing cost reimbursement 
in I.R.S. summons cases. In United States v. Continental Bank 
and Trust Co., 503F.2d 45 (10th Cir. 1974), a $1500 cost was 
held not to be unreasonable when it had to be borne by the bank. 
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, 1 d 360 
most state courts will probably follow the Mlller ea, 

" 1 b' 361 at least in Californla a dlfferent ru e 0 talns. 

The modern Court has recognized that the "privi,lege 

[against self-incrimination], like the guarantees of the 

Fourth Amendment, stands as a protection of ..... values reflectinq 

the concern of our society for the right of each individual 

,,362 ' 'I to be let alone.. Like the Fourth Amendment, the prlvl ege 

against self-incrimination is personal; it may not be asserted 

363 to protect another. It has also been limited by the Supreme 

360The Miller rationale applies to other types of third-party 
records with the same result: the person about whom the records 
are made has no standing to object to the government's acquisitior, 
of them. Seel:"~" United States v. Fithian, 452 F.2d 505 
(9th Cir. 1971) (phone records); Ebbel v. United States, 364 
F.2d 127 (lOth Cir.), cert. denied, 385 U.S. 1014 (1966) 
(commercial records) . 

36lcal'f . . ha 'ted th din rul ' and' 1 omla s reJec e stan g e ill searches selzures. 
People v. Martin, 45 cal. 2d 755,759,290 ).2d 855,857 (1955); See 
also People v. Warburton, 7 Cal. App.3d 815, 86 cal. Rptr. 894 (1970) 
(canpliance with subpoena). Likewise, it has found an expectation ·of privacy 
in bank records, Burrows v. Superior Court, 13 cal.3d 238, 118 cal. Rptr. 
166, 529 P.2d 590 (1974), and telephone company records, People v. 
HcKunes, 51 CaL App.3d 487, 124 Cal. Rptr. 126 (1975). See 
also Shapiro v. Chase Manhattan Bank, 84 Misc.2d 938, 376--
N.Y.S.2d 365 N.Y. ct. 1975). (Pre-Miller case following Burrows). 
Burrows was rejected in united States v. Sahley, 526 F.2d 913 
(5th Cir. 1975) (subpoena without probable cause to obtain 
financial disclosure statement made to bank), prior to the 
Supreme Court's decision in Hiller. 

362Tehan v. United States ex. reI Shott, 382 U.S. 406, 416 
(1966) . 

363MCAllister v. Henkel, 201 U.S. 90 (1906). Although the 
California courts have rejected the requirement of standing 
under the Fourth Amendment, see supra note 361, they have retaine(! 
it under the Fifth Amendment~eople v. Varnum, 66 Cal.2d 
808, 427 P.2d 772 (1967) (no standing to complain that another's 
Miranda warnings have not been given. 
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364 Court to natural persons. In addition, the interests 

protected by the privilege have not been enlarged beyond the 

privilege's his~orical roots; to claim the privilege, a witness 

t b f d 'th l' t b 't 'h' If 365 mus e ace W1 compu S10n 0 e a Wl ness agalnst 1mse . 

Wh 1 " , 1 d th ,. 1 " 1 . b 36 6 ere no compu S10n 1S lnvo ve, e prlVl ege lS 1napp lca leo 

Only testimonial evidence falls within the phrase "be a witness," 

identifying physical characteristics may be taken without 

'1 ' th "1 367 1 h 'd 11 d f V10 atlng e prlVl ege. Un ess t e eV1 ence ca e or 

is incriminating, the privilege does not obtain; it does not 

364 See Hale V. Henkel, 201 U.S. 43 (1906) (corporations have 
no privilege) i United States v. White, 322 U.S. 694 (1944) 
(labor unions have no privilege); Bellis V. United States, 
417 U.S. 85(1974) (partner, of a partnership, in his rep
resentative capicity has no privilege) . 

The other clauses of the Fifth Amendment are not so 
limited. Corporations, for example, may complain of double 
jeopardy, Rex Trailer CO. V. United States, 350 U.S. 148 
(1956), due process, Boyce Motor Lines V. United States, 
342 U.S. 337 (1952), and improper eminent domain, Missouri 
Pac. Ry. V. Nebraska, 164 U.S. 403 (1896). 

365 1 h "1' b l' d' Neverthe ess, t e pr1vl ege may now e c a1me ln more 
than "criminal cases." It has been extended to juvenile 
proceedings, In re Gault, 387 U.S. 1, 42-57 (1967), 
civil litigation, McCarthy v. Arndtein, 266 U.S. 34 
(1924), grand jury proceedings, Hoffman v. United States, 
341 U.S. 479, 486-87 U.S. 155 (1955), administrative 
hearings, L.C.C. v. Brimson, 154 U.S. 447, 478-80 (1894}, 
and questioning at the police station, Miranda v. Arizona, 
384 U.S. 436 (1966). 

366Since a search warrant operates without compulsion 
on the person, even though it secures incriminating evidence, 
it does not violate the Fifth Amendment. Andresen v. 
Maryland, 427 U.S. 463, 470-77, 2743-47 (1976). 

367Blood tests, Schmerber v. California, 384 U.S. 757 
(19-6), voice samples, Uni,ted States v. Wade, 388 U.S. 
218 (1967); and handwriting exemplars, Gilbert v. 
California 388 U.S. 263, 265-7 (1968), for example, do not 
fall within the protection of the privilege. 
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protect inquiry resulting in infamy or disgrace. 36B 

The application of the privilege to the compulsory 

production of books and records in the modern jurisprudence 

of th~ Court is best illustrated by Fisher v. United states. 369 

In Fisher', taxpayers transferred accountant's papers (given 

by the taxpayers) to their lawyers. Summons were issued 

for production of,the p~pers, and there was resistance on 

370 Fifth Amendment grounds. Following a parallel holding 

371 in Couch v. United States, the Court first found that the 

taxpayers' privilege as such was not involved with the enforce-

ment of a surn:nons issued to a third party, including the 

taxpayer's lawyer. A violation of the taxpayer's privacy 

without an element of personal compulsion on the taxpayer, 

the Court held, was imrnater.ial. Nevertheless, because the 

372 third party was a lawyer, the Court considered whether 

the attorney-client privilege applied; the Court held that 

it did, but only to the degree that the taxpayers themselves 

would have been privileged under the Fifth Amendment not to 

produce the documents. Rejecting the broad dicta of Boyd 

368 
Brown v. Walker, 161 U.S. 591, 605-06 (1896). 

369 425 U.S. 391 (1976). 

370The taxpayers also r.aised attorney-client and Fourth 
Amendment issues. 

371409 U.S. 322 (1973) (Fifth Amendment rights of taxpayer 
not violated by enforcement of summons against accountant 
for production of taxpayer's papers). 

372In Couch . d v. Unlte States, supra note 371, the Court 
rejected an accountant-client privilege in the Federal . 
courts. 
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U 't d 373 d v. n~ e States, the Court hel that the only production 

of books and records within the scope of the privilege was that 

invo~Jing some testimonial character in the act of production. 

The content of the books and records as such was immaterial. 

Since the papers were the accountants', the act of production 

would not involve the taxpayers in "testifying" against them-

selves, and their privilege against self-incrimination was 

not applicable. 374 

The jurisprudence of the Supreme Court has not yet 

developed any major First Amendment block of a general character 

375 to governmental access to books and papers. The First Amend-

ment issues are usually raised, however, when the papers sought 

373116 U.S. 616 (1886). The Court observed (Fisher,425 
U.S. at 408): 

It would appear that under that case [Bellis v. 
united States 417 U.S. 85 (1974)] the precise claim 
sustained in Boyd would now be rejected for reasons 
not there considered. 

It also noted that Boyd's application of the Fourth Amend
ment to subpoena has been limited by Hale (at 407), that 
Boyd's evidence per se rule was no longer valid (id.), and 
that incrimination was now thought limited to testimonial 
incrimination (at 408). 

374Fisher's rationale clearly applies to banks, phone 
companies and commercial record-holders, as well as to 
accountants and other professionals. Pre-Fisher cases 
rejecting Fifth Amendment challenges to production of third
party records are: . United States v. Gross, 416 F.2d 1205 
(8th eire 1969) (Western Union records); Newfield v. Ryan, 
91 F.2d 700 (5th Cir.), cert. denied, 302 U.S. 729, rehearing 
denied, 302 U.S. 777 (1937) (copies of telegrams). 

375Relevant issues were raised but never squarely decided 
in Buckley v. Valeo, 424 U.S. 1 (1976); Eastland v. United 
States Servicemen's Fund, 421 U.S. 491 (1975); California 
Banker's Ass'n. v. Shultz, 416 U.S. 21 (1974). 
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376 
revolve around the freedom to associate for political purposes. 

The investigating body need only show "a subordinate interest 

. .. 377 0 1 which is compelling" to justify the ~nvest~gat~on. n y 

the N.A.A.C.P., during the civil rights struggles in the 

south in the late 1950's and early 1960's, was consistently 

successful in the Supreme Court in blocking inquiries on 

378 freedom of association grounds. On the other hand, the 

Supreme Court has consistently recognized that First p~endment 

376courts have also considered freedom of the press issues 
in third party records investigations. EVen when sub-
poenas are directly issued to the subjects of an investigation 
in cases admittedly touching freedom of the press, hO~!6'\1e:.t·, 
the usual rules governing subpoena enforcement are held to 
apply, at least in the first instance. S.E.C. v. Wall 
Street Transcript Corp., 422 F.2d 1371, 1380 (2d Cir.), 
cert. denied, 398 U.S. 958 (1970); SEC v. Sanage, 513 F.2d 
188, 189 (7th Cir. 1975). Generally, Gimilar rules have 
been applied in the subpoenaing of third parties. In re 
Lewis, 501 F.2d 418, 422-23 (9th Cir.) cert. denied, 420 
U.S. 913 (1974). At least one district court, however, 
has developed the novel rule that in third party investiga
tions touching on First Amendment issues, a subpoena 
must be sought before resort is made to a search warrant. 
Stanford Daily v. Zurcher, 353 F.Supp. 124 (N.D. Cal. 1972), 
appeal docketed, No. 74-3212, 9th Cir. Nov. 20, 1974. The 
rule is subjected to cogent analysis in Note, "Search and 
Seizure of the Media: A Statutory, Fourth Amendment and 
First Amendment Analysis," 28 Stan. L. Rev. 957, 995-1000 
(1976) • 

377See , ~., Gibson v. Florida Legislative Investigation 
Committee, 372 U.S. 539, 546 (1963); Barenblatt v. United 
States, 360 U.s. 109 (1959). 

378 See NAACP v. Alabama, 357 U.S. 449 (1958) (compulsory 
disclosure of membership records set aside); Bates v. City 
of Little Rock, 361 U.s. 516 (1960) (same); Gibson v. 
Florida Legislative Investigation Committee, 372 U.S. 539 
(1963) (same). 

Newspaper reporters have not generally succeeded on 
First Amendment grounds in blocking grand jury ,inquiries. 
See Branzburg v. Haynes 408 U.S. 665 (1972). 
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interests play an important role in limiting the production 

of books and records in the execution of searches. 379 

The lower courts have, however, dealt upecifical1y with 

issues raised by delivery of bank and professional records 

to law enforcement agencies. The Second Circuit, for example, 

took a narrow view of the chilling effects of financial dis

closure in Fifth Avenue Peace Parade Committee v. Gray.380 

The Committee brought an action to challenge an F.B.I. invest-

igation, in which the Bureau obtained bank records of the 

Committee prior to an antiwar demonstration. The Parade 

Committee was an umbrella organization for 200 antiwar groups 

in the New York City area. To provide transportation to Wash-

ington, D.C. for a moratorium demonstration, the Committee 

hired buses and trains; the receipts from the ticket sales 

were deposited in a bank account. The F.B.I. obtained the bank 

records and the information was eventually disseminated to 

various governmental agencies. Because of this investigation, 

the number of buses reserved by the organization was ascertained 

and the bus departures were observed by F.B.I. agents. The 

379Fear of suppression of political dissent. led the Supreme 
Court to insist on judicial supervision of electronic 
surveillance of domestic llnational security" groups. 
United States v. United States District Court, 407 U.S. 
297, 314 (1972). It has also led the Court to insist on 
a high degree of particularity in the execution of search 
warrants for books and papers embracing First Amendment 
interests. Stanford v. Texas t 379 D.S. 476 (1965). 
Finally, it has led in the area of obscenity to a special 
body of case law dealing with search and seizure. See, 
~., Marcus v. Search Warrant, 367 U.S. 717 (1961); A 
Quantity of Books v. Kansas, 378 U.S. 205 (1964). 

380 480 F.2d 326 (2d Cir. 1973), cert. denied, 415 U.S. 
948 (1974). 

______________________ ,-c"-'\. 

I.' 

.' 
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Committee went to court seeking a declaration that the F.B.I. 's 

conduct violated their constitutional rights and an injunction 

directing the F.B.I. to surrender or destroy the data and 

requiring that the data not be used in a.ny manner. The court 

refused to find that a chilling effect resulted from the 

disclosure; the decision was based on the plaintiff's failure 

to demonstrate that harm occurred because the financial inform-

ation was disseminated. 

In contrast,the Supreme Court of California combined 

First and Fourth Amendment policy considerations to strike 

down a financial/disclosure law regarding political candidates 

381 in City of Carmel v. Young. Nowhere did the opinion suggest 

that actual harm to associational rights had to be shown 

befoLe the dIsclosure law was invalid. 

Professionals, of course, ~lso may challenge on First 

Amendment grounds government access to books and records 

382 held by them; with the exception of clergymen, however, 

few such challenges have met with success. 

Finally,at least one court has limited the right of 

banks to disclose records on common law grounds. In Brey v. 

Srnith,383 the New Jersey Court of Chancery stated: 

381 2 Cal. 3d 259, 466 P.2d 225, 85 Cal. Rptr. 1 (1970). 
The law required public officials and candidates for public 
office to submit a statement describing their investments 
over ten thousand dollars, with the exception of homes for 
residential and recreational purposes. The investments of 
the candidates' spouses and children also had to be disclosed. 

382In re Verplank, 329 F.Supp. 433 (C.D. Cal. 1971). 

383104 N. J. Eq. 386, 146 A. 34 (Ch. 1929). 
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There is an implied obligation, as I see it, on 
the bank, to keep [records of accounts] from 
scrutiny unless compelled by a court of competant 
jurisdiction to do otherwise. The information 
c~ntai~g~ in the records is certainly a property 
rl.ght. " 

Under this reasoning, a bank cannot freely give records to 

law enforcement officials. 

When records of professionals are sought, common law 

privileges are implicated and may block access. The attorney-

l ' t "1 385, , c l.en prl.vl. ege l.S the strongest; l.f documents were pro-

tected in the hands of the client, the attorney-client privilege 

, 386 
gl.ves them the same protection in the hands of the attorney. 

Other privileges which may be raised in appropriate circum-

384 
104 N.J. Eq. at 390, 146 A. at 36. This equitable 

obligation of the bank became one implied by contract in 
In re Addonizio, 53 N.J. 107, 248 A.2d 531 (1968). 

385s 8 J' , ~ . Wl.grnore, EVl.dence §§2292, 2390, et. seq. 
(McNaughten rev. 1961). 

386Fisher v. united States, 425 u.S. 391, 403 (1976). 
The attorney-client privilege does not prevent the pro
duction of pre-existing documents that are delivered to 
an attorney, because the element of confidentiality is 
lacking. See, e.g., United States v. Judson, 322 F.2d 
460, 463 (9th eire 1963). In appropriate circumstances, 
the attorney-client privilege may bar disclosures made 
to non-lawyers employed as agen·ts of an attorney. united 
States v. Pipkins, 528 F.2d 559, 562 (5th eire 1976) i 
United States v. Schmidt, 360 F.Supp. 339, 346 (M.D. Paw 
1973). There is a qualified privilege for the work 
product materials of an attorney prepared in anticipation 
of litigation. Hickman v. Taylor, 329 U.S. 495 (1947). 
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t t t I , 387 h " t' t 388 d s ances are accoun an -c lent, p YSlclan-pa len I an 

spousal. 389 

A number of statutes recently enacted also 

regulate bank records. At the federal level, the Bank Secrecy 

Act of 1970 requires banks to compile files on customer accounts 

and to report designated financial transactions to the Secretary 

390 of the Treasury. These provisions were designed to create 

and preserve records that "have a high degree of usefulness 

387There is no federal accountant-client privilege. Couch 
v. United States, 409 U.S. 322 (1973). Several states have 
a statutory privilege. See, e.g., Ariz. Rev. Stat. Ann. 
§32-749 (1976). 

In federal civil actions and criminal proceedings, 
the privilege of a witness is governed by the federal 
courts in the light of reason and experience. As a rule, 
no state law pertainin~ to accountant-client privilege is 
applied. See, ~., Cotton v. united States, 306 F.2d 
633, 636 (2d Cir. 1962), cert. denied, 371 U.S. 951 
(1963) . 

388 Th , 1 h" . , '1 ere lS no common aw p YSlclan-patlent prlVl ege. 
8 J. Wigmore, Evidence §2380 (McNaughton rev. 1961). The 
privilege is entirely a creature of statute; it is a much
limited privilege. See, e.g., State v. Broussard, 12 
Wash. App. 355, 529 P.2d 1128 (1974); Mass. Mutual Life 
Insurance Co. v. Brei, 311 F.2d 463 (2d eire 1962); Ranger, 
Inc. v. Equitable Life, 196 F.2d 968 (6th Cir. 1952). 

389c f' d t' 1 ., b "1 d on 1 en la communlcatlons etween spouses are prlvl ege . 
8 J. Wigmore, Evidence §§2332-41 (McNaughten rev. 1961). 
There are two important exceptions. Testimony or pro
duction of documents may be compelled where both spouses 
are granted immunity. In re A1peren, 478 F.2d 194 (1st 
eire 1973). Testimony or production of documents may be 
compelled where the spouses are partners in a crime; the 
privilege does not apply. United States v. Van Drunen, 
501 F.2d 1393 (7th Cir.), cert. denied, 419 U.S. 1091 
(1974). The modern trend is toward strict construction of 
the privilege. See United States v. George, 444 F.2d 310, 
314 (6th Cir. 1971). 

390The provisions of the Act are codified in 12 U.S.C. 
§§1730(d), l829(b), 1951-59 (1970); 31 U.S.C. §§105l-62; 
1081-83, 1101-05, 1121-22 (1970). The Secretary is author
ized to promulgate regulations to implement the Act. The 
regulations are found in 31 C.F.R. 103 (1975). 
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in criminal, tax and regulatory investigations or proceedings. ,,391 

Th b th dk ' 392 d . 393 ere are 0 recor eeplng an reportlng provisions. 

39112 U.S.C. §§1829 (a) (2), 1951 (1970); 31 U.S.C. §l051 
(1970) . 

39212 U.S.C. §1829(b) (1970) applies only to federally insured 
banks. It requires banks to record the identities of persons 
having accounts with them and of persons having signatory 
control over accounts. To the extent that the Secretary 
determines certain records have a "high degree of usefulness" 
etc., the banks must make and maintain microfilm or other 
reproductions of each check, draft, or other instrument either 
drawn on it or presented to it for payment. In addition, 
records must be made of each check, draft, or other instrument 
received by the bank for deposit or collection, together with 
an identification of tha party holding the account involved 
in those transactions. The Secretary is authorized to requrie 
insured banks to keep a record of the identity of all in
dividuals who engage in transactions that are reportable 
by the bank under the Act's reporting requirements. 

The regulations require copying of checks in excess 
of $100. 31 C.F.R. §103.34 (b) (3) (1975). Only "on us" checks 
must be copied; dividend, payroll, and employee benefit checks are 
among checks exempt from the requirement. Id. The identity 
of depositors must be recorded, and various other financial 
documents may be microfilmed. 31 C.F.R. §l03.34 (1975). 
Additionally, all financial institutions must maintain a 
microfilm copy of each extension of credit over $5000 (except 
those secured by an interest in real property). Further, 
communications related to transfers of funds exceeding $10,000 
to a person, account or place outside the United States must 
be microfilmed. 31 C.F.R. §103.33 (1975). The regulations 
state that inspection or access to the records is governed 
by "existing legal process." 31 C.R.R. §l03.51 (1975). See 
also 31 U.S.C. §1121(b) (1970); California Bankers Assln. 
~hultz, 416 U.S. 21, 52 (1974). Civil and criminal 
penalties exist for willful violations of the recordkeeping 
requirements. 

393 31 U.S.C. §§llOl-ll05 (1970) and the corresponding regulations 
in 31 C.F.R. §103.22 (1976) require individuals to report 
transportation of monetary instruments into or out of the 
united States and receipts of such instruments in the United 
States from foreign places, if the instrument transported 
or received has a value in excess of $5000. Title 31 U.S.C. 
§§ll21-l122 (1970) also generally require United States 
citizens, residents, and business people to file reports of their 
relationship with foreign financial institutions. The domestic 
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On the state level, some bank secrecy laws have recently 

appeared. The California Right to Financial Privacy Act,394 

for example, regulates the disclosure of records by financial 

institutions. To receive copies of financial records, state 

and local officers must present customer authorization, an 

administrative subpoena, a search warrant, a judicial subpoena, 

395 or a subpoena duces tecum. The general thrust of the Act 

is to limit access by government to bank records. 
396 

393(cont~nu~d) 

reporting provisions of the Act, as implemented by the regulations, 
apply only to banks and financial institutions. Under 31 
U.S.C. §108l (1970) the Secretary may specify the types of 
currency transactions that should be reported. 31 U.S.C. 
§l082 (1970) authorizes him to require such reports from the 
domestic financial institutions involved from the parties to 
the transactions, or from both. The Secretary, however, has 
pranulgated regulations that require only financial ins:titutions to refX)rt 
to the Internal Revenue Service. The relevant regulation, 31 C.P.R. 
§105.22 (1975), requires the financial institution to "file a refX)rt of 
each deposit, withdrawal, exchange of currency or other payment or transfer 
by, through, or to such financial institutions which involves a transaction 
in currenCjl of more than $10,000." 

31 U.S.C. §106l (1970) authorizes the Secretary to 
provide by regulation for the availability of information pro
vided in the reports required by the Act to other departments 
and agencies of the federal government; pursuant to this 
authority, the Secretary has promulgated Section 103.43. 

3941976 Cal. Legis. Servo C. 1320. 

395Id . at §7470(a). 

396Customer authorization must state the period for which 
it is valid. The name of the agency making the request and 
the reason for disclosure must also be included. The records 
to be examined must be identified, and the requesting agenoy 
must send to the customer written notice of the disclosm::e 
within thirty days. Id.at §7473. If information is divulged 
pursuant to an administrative subpoena or summons, a copy 
of the process must be served upon the customer before hand. 
The subject of the records may move to quash the subpoena in 
court. Where a part or potential future violation is inVOlved, 
service upon the customer may be waived. Nonetheless, when 
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A recent Maryland statute397 also similarly restricts 

record disclosure by "financial institutions." "With limited 

t . 398 th f . . l' .. . excep lons, e lnanCla lnstltutlon may not release 

customer information unless the customer authorizes it or the 

investigator presents a lawful subpoena, summons, warrant or 

court order. 399 

New laws governing electronic funds transfer systems 

also reflect a developing trend toward greater confidentiality 

of bank records. 400 

396 (continued) _ 
a waiver is granted, the court must order the agency to notify 
the customer within sixty days of the disclosure. The 
financial institution may notify the customer of receipt of 
process unless waiver of notice is granted, and the court finds 
that notice would impede the investigation. Id. at §7474. 

The Act does not require customer notification if the 
examination is conducted pursuant to a search warrant; the 
institution maYJ of course, elect to notify the subject unless 
prohibited from doing so by a court order. Id. at §7475. 

397 1976 Hd. Laws ch. 252. The Act adds §§224-27 to Article II 
of the Code, which deals with banks and trust companies. 

398A financial institution that holds records on customers 
may examine, handle, and maintain them without additional 
customer autorization or legal process. Supervising agencies 
also have that right. Finally, information may be published 
so long as the data is not identified in connection with a 
particular individual. 

399 Hd. Code Ann. art. II, §225 (Supp. 1975). In all cases, 
the process must be served on both customer and institution 
at least twenty-one days before disclosure, although a court 
may waive service of process on the customer for good cause. 
Id. 

400Many statutes recently enacted to deal with computerized 
banking specify presumptions of confidentiality, liabilities 
of banks to customers for disclosure of information, criminal 
penalties for "tapping in" to the computer to obtain financial 
information, and criminal penalties for people obtaining 

--------------. --
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Laws concerning disclosure of telephone records and 

conversations also exist. Section 605 of the Federal Commun-

ications Act of 1934, protects the integrity of communications 

h . f . t . th 1 4 01 systems and t e pr~vacy 0 commun~ca ~ons emse ves. 

402 It addresses two distinct classes of persons. Sentence 

one deals with persons "receiving or assisting in receiving, 

or transmitting, ?r assisting in transmitting any interstate 

or foreign communication by wire or radio" and prohibits 

them from divulging the existence or contents of the commun-

.. d ., 403 
~cat~on except un er certa~n c~rcumstances. Sentence 

two addresses "all 9ther persons not within the first class." 

Interception of any communication and divulging its existence 

or contents is prohibited, except where authorized by the 

400 (continued) . 0 _ _ 

information from the system without authoriza'tion. 
See, e.g., Fla~ Stat. §659.062 (Supp. 1976) (remote banking 
terminals authorized if information secure) i Iowa Code §527.l, 
527.10 (Supp. 1977) (confidential electronic transfer of funds); 
Kan. Stat. §5568 (Supp. 1976) (remote terminals must be 
secure from tapping or interference); Or. Rev. Stat. §§714.270 
and 714.992 (1975) (obtaining or attempt to obtain informa
tion abouJ customer without his consent from remote terminal 
made a fr.:lony ) . 

401 . 
47 U.S.C. §605 (1970). See, e.g., Bubis v. United States, 

384 F.2d 643, 646-47 (9th Cir. 1969). 

402 . d 
Un~te States v. Covello, 410 F.2d 536, 541 (2d Cir.), 

cert. denied, 396 U.S. 879 (1969). 

403 47 U.S.C. §605 (1970). Among the exceptions, disclosure 
can be made "in response to a subpoena issued by a court of 
competent jurisdiction or on demand of other lawful authority." 
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sender. 404 Defendants have argued for suppression of telephone 

405 
company records under both sentences. 

404 In 1968, as part of Title III of the Omnibus Crime Control 
and Safe Streets Act, 18 U.S.C. §§2510-20 (1970), Congress 
rewrote section 605. The regulation of wiretaps was taken 
out of section 60S, leaving exclusive control to Title III. 
It also made the second sentence, now dealing only with radio 
communications, irrelevant with respect to telephone toll 
records. United States v. Baxter, 472 F.2d 150, 166-67 
(9th Cir.), cert. dismissed, 414 U.S. 801 (1973), cert. denied, 
416 U.S. 940 (1974). 

405under the first sentence, they argue that a person with 
the described duties divulged the existence of a communication 
in a situation not falling under one of the exceptions. 
Usually, too, they argue that the exception "demand of other 
lawful authority" should be narrowly construed. The argument 
under the second sentence, no longer possible under the post-
1968 section, was that a person not authorized by the sender 
intercepted a communication and divulged its existence. 

These arguments are most easily answered by holding that 
telephone toll records are not within the scope of section 
605. See United States v. Covello, supra. note 402. Accord 
United States v. Crone, 452 F.2d 274, 289 (7th Cir. 1971), 
cart. denied, 405 U.S. 964 (1972); United States v. Barnard, 
490 F.2d 907, 913 (9th Cir. 1973)1 cert. denied, 416 U.S. 
955 (1974). 

Other courts have handled these issues by narrowly 
construing the class of persons covered by sentence one, finding 
that the individual who actually turned over the toll records 
to the police was not within its scope. See United States 
v. Russo, 250 F.Supp. 55 (E.D. Pa. 1966). 

The ultimate answer, of course, is that the telephone 
toll records were obtained in compliance with the statute. 
See, ~., Nolan v. United States, 423 F.2d 1031, 1045 (10th 
Cir. 1969), cert. denied, 400 U.S. 848 (1970); DiPiazza v. 
United States, 415 F.2d 99, 103 (6th Cir. 1969), cert. denied, 
402 U.S. 949 (1971). 

The court that has gone the farthest in su~\~ining 
law enforcement interests indicated a willingness to include 
wi thin the phrase "demand of other lawful authori tylt a request 
by a law enforcement officer in the regular course of his duties. 
See United States v. King, 335 F.Supp. 523 (S.D. Cal. 1971) I 

aff'd in part, revld in part on other grounds, 478 F.2d 494 
(9th Cir. 1973), cert. denied, 417 U.S. 920'(1974). 
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The Fair Credit Reporting Act406 governs the dissemination 

of information collected by credit reporting bureaus. Dis-

tinctions are drawn between a "consumer report)' which contains 

financial and credit info:rmation on the individual, and a "investigative 

consumer report," which includes personal information about 

the subject. A bureau may generally provide consumer reports 

under the order of a court. 407 If a bureau discloses an 

investigative consumer report, it must inform the consumer 

408 
within three days of the request for the report. Some 

states also have similar credit reporting statutes. 409 

The Privacy Act of 1974 410 may affect access to private 

commercial records. 411 It deals with maintenance and dis-

40615 U.S.C. §§1681-81(t) (Supp. 1975). 

407 15 U.S.C. §1681 (b) (1) (Supp. 1975). 

40815 U.S.C. §1681(d) (Supp. 1975). Further, the consumer may 
ask the. agency that received the report to disclose the nature 
of the investigation within five days of his request or wi~hin 
five days of receipt of the report, whichever is sooner. Id. 

409 Conn. Gen. Stat. §§36-431 to 435 i(Supp. 1976); Mass. Gen. Laws 
Ann. ch. 93, §§50-70 (1975); N.H. Rev. Stat. Ann. §359-B 
(Supp. 1975); N.M. Stat. Ann. §50-18-1 (Supp. 1975); N.Y. 
Gen. Bus. Law §§370-76 (McKinney Supp. 1976) i Okla. stat. 
Ann. ch. 211 §81 (1955). 

The Massachusetts, New Hampshire, New Mexico. and Oklahoma 
statutes are based on the Federal model. All but the Oklahoma 
law only permit disclosure of identifying information to 
government agencies upon request. Any other information is 
restricted. 

410 5 U.S.C. §552(a) (Supp. 1976). This Act amends title 5 
of the U.S. Code. 

411The ultimate effect is still undetermined. Section five 
created the Privacy Protection Study Commission with a 
mandate to study private inforamtion systems and to recommend, 
if necessary, measures to regulate them. Privacy Act of 1974, 
88 Stat. 1896 (1974). 
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semination of information on individuals, collected by govern-

ment agencies. Disclosure without written consent of the 

individual involved is forbidden. An exception is made for 

law enforcement agencies that submit a written request to the 

agency possessing the record. The request must specify 

the records as well as the law enforcement activity for which 
. 412 

they are sought, but no accounting of these requests must 

be made to the individual. 413 

d. Immunity 

In many situations, a witness, called to testify before 

a grand jury will assert his privilege against self incrimination 

to resist testifying; it may, however, be overcome by a grant 

of statutory iID~unity. Most jurisdictions have an immunity 

statute. 414 A handful of jurisdictions have use immunity 

statutes that prohibit the government from using any of the 

testimony given by the witness, or its fruits, against him 

. b . . 1 d' 415 ~n a su sequent cr~m~na procee ~ng. 

412 5 U.S.C. §552(a) (b) 7 (Supp. 1976). 

413 5 U.S.C. §5S2(a) (b) (Supp. 1976). 

The Constitution 

414see~. 18 U.S.C. §§6001-6005 (1970); N.Y. Crim. Proc. 
Law~O.lO (McKinney 1971) i N.J. stat. Ann .. §2A: 81-17.3 
(West 1960); Mass. Gen. Laws Ann. ch. 233, §§20C-2QI 81-17.3 
(1970) . 

415Federal law and New Jersey, for exam~le, provide use immunity. 
See 18 U.S.C. §§6001-6005 (Supp. 1975); N.J. Stat. Ann. §2A: 
81-17.3 (West Supp. 1976). In addition to the area of compulsory 
testimony, the concept of use immunity is found in a number 
of places in the law. When a defendant pleads not guilty 
by reason of insanity, for example, a government psychiatrist 
will examine him, but nothing he says can be used aqainst 
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does not require a broader grant of immunity to replace a witness' 

Fifth Amendment privilege. 4l6 Nevertheless sane jurisdictions go 

further and provide that the witness cannot be convicted of 

any crime concerning which he testifies under the grant of 

, 't 417 J.mmunJ. y. 

When the prosecutor expects or knows a witness will 

"take the Fifth" when called to testify before the grand jury, 

he may get an immunity order, whieh becomes effective when 

415 (continued) J 

him, except on the issue of insanity. See Lee v. County 
Court, 27 N.Y.2d 432, 267 N.E.2d 452, 318 N.Y.S.2d 449 (1971). 
Similarly, a defendant may testify on a motion to suppress, 
but nothing he says can be used against him in the governments 
case in chief. Simmons v. United States, 390 U.S. 377 
(1968). See also A.B.A. Standards, Guilty Pleas, 2.2 (1968) 
(withdrawn plea not usable). In light of this general 
use of the concept to reconcile various conflicting claims, 
it is difficult to understand the objection to use immunity. 

416Kastigar v. United States, 441 U.S. (1971). When a witness 
is later prosecuted for a crime disclosed by his immunized 
testimony, the burden of proving that the testimony was not 
used, even indirectly, is on the prosecution. Id. This 
is a "heavy" burden. United States v. First Western State 
Bank, 491 F.2d 780 (8th Cir.), cert. denied, 419 U.S. 
825 (1974). See also Goldberg,v. United States, 472 F.2d 
513 (2d Cir.1973);-U:nited States v. Kurzer, 534 F.2d 511 
(2d Cir. 1976). The defendant is entitled to a pretrial 
evidentiary hearing at which the government must prove 
lack of taint. United States v. De Diego, 511 F.2d 822 
(D.C. Cir. 1975). 

417see~. N.Y. Crim. Proc. Law §190.40 (McKinney 1971); 
Mass. Gen. Laws Ann. ch.233, §§20C-20 I (1970). This is 
true even if the state is able to prove his guilt by 
evidence obtained wholly independantly of the immunized 
evidence. 

A common limitation prevailing in transactional 
immunity jurisdictions is that the witness' answers must 
be "res'9onsive." See, People v. Breindel, 73 Misc. 2d 
734, 342 N.Y.S. 2d 428 (Sup. Ct. New York Co. 1973). This 
prevents a sophisticated witness from corning before a grand 
j'ry and blurting out irrelevant incriminating statements 
in the hope of receiving immunity from prosecution for all 
the crimes about which he speaks. 
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. 418 
the witness so refuses to testify. The witness must then 

testify or face imprisonment for contempt.
4l9 

On the other 

hand, in New York (a transactional immunity jurisdiction) 

a prosecutor need not get a court order and may, but need not, 

get written immunity agreement signed by the witness. The 

New York statute 420 provides that any responsive answer by a 

witness before the grand jury automatically cloaks that witness 

with full transactional immunity regarding any crimes discussed 

in that answer. 

A valid grant of immunity in one jurisdiction will protect 

the witness from use of the immunized testimony by another 

. . d' , 421 JurJ.s J.ctJ.on. A state, however, is "powerless to grant 

418 In the £ederal system, under 18 U.S.C. §6003. (1970), the 
order may be issued before the witness refuses to testify, 
but it does not become effective until there is a refusal. 
United States v. Seavers, 472 F.2d 607 (6th Cir. 1973). 
Under federal procedure, although the United States Attorney 
seeking the order must apply to a District Court, the court 
must approve the order'and is without discretion. United 
States v. Leyva, 513 F.2d 774 (5th Cir. 1975). Witnesses 
have neither a right to notice and hearing nor standing 
to contest the immunity order. Id. 

In New Jersey, on the other-hand, after a witness 
refuses to answer based on his privilege against self
incrimination, the court must rule that the privilege 
is applicable before the prosecutor need seek an bmmtr.dty 
grant. In re Addonizio, 53 N.J. 107, 248 A.2d 531 (19~8). 

4l9S ee, e.g. united States v. Bryan, 339 U.S. 323 (1950). 

420See N.Y. Crim. Proc. Law §190.40 (McKinny Supp. 1976). 

421 Murphy v. Waterfront Commission, 378 U.S. 52 (1963). 
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, 't 't f' t' 11 422 lmmunl y agalns orelgn prosecu lone 

A grant of immunity is not necessary to compel a cor

poration to produce incriminating evidence;423 a corporation 

h ' '1 't 1f' " , 424 as no prlvl ege agalns se lncrlmlnatlon. A grant of 

immunity is also unnecessary to compel real or physical 

evidence when the act of production, as opposed to the contents 

of what is produced, is not incriminating. The Fifth Amendment 

does not protect against compulsory production of books and 

d 425 h'b't' f h ' 1 h t" 426 h d recor s, ex l l lon 0 ~ YSlca c arac erlstlcs, an -

422 8 J. Wigmore, Evipence 346 (McNaughton rev. 1961). 
Accord: ~lcare11i V. New Jersey Investigation Commission, 

406 U.S. 472, 478 (1972); United States V. Doe, 361 F.Supp. 
226 (E.D. Pa. 1973), aff'd, 485 F.2d 678 (.jd Cir. 1973), 
cert. deni0d, 415 U.S. 989 (1974); United States V. Armstrong, 
476 F.2d 313 (5th Cir. 1973); In re Parker, 411 F.2d 1067 
(10th Cir. 1969). Contray In re Cardassi, 351 F.Supp. 
1080 (D. Conn. 1972) :---

423Curcio V. United States, 354 U.S. 112 (1956); United 
States V. Lay Fish Co., 13 F.2!a 136 (2d Cir. 1926). 

424gampbe11 Painting Corporation V. Reid, 392 U.S. 286, 
288-89 (1967); Hale V. Henkel, 201 U.S. 431 (1906). Even 
when the corporation is the mere alter-ego of its owner, 
no privilege attaches to the corporation documents. Hair 
Industry Ltd. v. United States, 340 F.2d 510 (2d Cir. 1965). 
Partnerships mayor may not have a Fifth Amendment privilege 
depending on the circumstances. See United States V. 
White, 322 U.B. 674, 701 (1943), and Bellis V. United 
States, 417 U.S. 85 (1974). 

This is traditional Fifth Amendment ana1vsis. 
In light of the Supreme Court decision in Fish'er V. United 
States, however, 425 U.S. 391 (1976), an immunity grant 
may not always be necessary to compel production of books 
and records of individuals either. 

425Fisher v. United States 425 U.S. 391 (1976). 

426Ho1t V. United States, 218 U.S. 245 (1910); United 
States v. Wade, 388 U.S. 218 (1963). 
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't' 1 427 d' 1 428 f 1 wr~ ~ng exemp ars, an vo~ce exemp ars, or examp e, 

so no immunity is required to compel such evidence. 429 

Immunity also need not be granted when any penalties likely 

t b ff d 1 f t · t' . 1 430 o e su ere as a resu t 0 est~mony are no cr~m~na i 

the Fifth Amendment privilege speaks of a "criminal proceeding. II 

Similarly, while immunized evidence may not be used against 

the witness in a criminal proceeding, it may be used against 

him in a civil action. 43l If the privilege applies, however, t."-1e wit'lless nay be 

427Gilbert v. California, 388 u.s. 263 (1967). 

428 U ' d S . .. 410 1 (1 72) n~te tates v. D~on~s~o, U.S. 9. 

429Likewise, this type of evidence should not be suooressed 
even if given under a grant of immunity. In the fed~-al _ 
system, at least, this must be so since "[t]his statutory 
immunity is intended to be as broad as, but no broader 
than the privilege againgt self-incrimination." S. Rep. 
No. 91-617,' 9lst Cong., 1st Sess. 145 (1969). See also 
United states v. Hawkins, 501 F.2d 1029 (9th Cir:-1974), 
cert. denied, 419 u.s. 1079 (1974). 

430Ullman v. United States, 350 U.s. 422 (1956). There, 
the witness was granted full transactional immunity and 
asked to testify about his Communist Party membershi? 
He refused to answer, stating the statutory immunity was 
insufficient since he could lose his job, be excelled 
from labor unions, become ineligible for a '9as.sport I and 
be the object of public oP'9robrium. The Court responded 
that the Fifth Amendment only applies where the witness 
is required to give testimony that might ex~ose him to 
a criminal charge. Ullman's contem'9t conviction was affirmed. 
See also In re Bonk, 527 F.2d (7th Cir. 1975); In re 
MIChaelSon, 511 F.2d 892 (9th Cir. 1975). 

43lGardner v. Broderick, 392 U.S. 273 (1968); united States 
v. Cappetto, 502 F.2d 1357 (7th Cir. 1974), cert. denied 
420 U.s. 925 (1975). For example, in Gardner the Suprene 
Court said that if a public employee, called to testify 
concerning the performance of his public job, were given 
immunity he could be dismissed from his job on the basis 
of his compelled testimony: See also Marvland State Bar 
Ass'n. Inc. v. Sugarman, 273 Md. 306, 329 A.2d (1974), 
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pp..nalized neither civilly nor criminally for asserting it.
432 

Finally, 

f ' 'ha eff f ' 'ti' 432a th h a grant 0 JJmlUIU. Ly s no ect 0 a pr~or conv~c on, even oug 

the witness may be forced to admit his involvement in the crime for which he 

was oonvicted.433 

A witness's non-compliance with the immunity agreement, 

usually by perjury or a repeated refusal to testify, prevents 

the immunity from attaching. Most statutes specifically allow 

the use of anything said under an immunity grant in a subsequent 

"prosecution for perjury, giving a false statement, or other-

431 (continued) 
cert. denied, 420 U.S. 974 (1975) (18 U.S.C. §6002 involved); 
Committee on Ethics of West Virginia State Bar v. Granziani, 
200 S.E. 2d 353 (W. Va. Sup. Ct. App. 1973), cert. denied, 
416 U.S. 995 (1974) (state immunity statute involved). 

Thus, the main consideration is not the context 
in which the testimony is given, but the use to which it is to 
to b: put. But the mere labeling of an action or penalty as civil or criminal 
is not decisive. See United States v. United States Coin 
& Curre~~. 401 U.S. 715 (1971) (forfeiture held criminal 
in substance if not form). 

432Lefkowitz v. Turley, 414 U.S. 70 (1973) (loss of govern-' 
ment contracts); United States v. United States Coin & 
Currency, 401 U.S. 715 (1971) (loss of money seized in 
a gambling raid); Gardner v. Broderick, 392 U.S. 273 
(1968) (loss of public employment); Spevach v. Klein, 
385 U. S. 511 (1967) (disbarment) i United States v. Cappetto, 
502 F.2d 1351 (7th Cir. 1974) ~ cert. denied, 420 U.S. 
925 (1975) (divestiture of property interest in a building). 

433Kastigar v. United States, 406 U.S. 441, 461 (1972). 
See also ~n re Liddv, 506 F.2d 1293 (D.C.Cir. 1974); State 
~crarg, 107 N.J. Super. 196, 257 A.2d 737 (1969). When 
pronouncing sentence for the prior conviction, the judge 
may in no way use the intervening immunity testimony of 
the defendant. United 'States v. Laca, 499 F.2d 922 (5th 
Cir. 1974); United States v. Wilson, 488 F.2d 1231 (2d 
Cir. 1~73) (defendant entitled to resentencing by a judge 
who is unaware of the immunized testimony). 

-
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wise failing to comply with the [immunity] order. n434 The 

rationale is that the pe~jury or contempt breaches the immunity 

agreement. 435 Immunized truthful testimony, however, can never 

be used against the witness-- either in a prosecution for a 

Past
436 

or a futtlre 437 . cr~me. 

43418 U.S.C. §6002 (1970). See also N.Y. Crim. Proc. Law 
§50.10 (BcKinney 1971); N.J. Stat. Ann. §2A: 81-17.3 
n'lest 1960); Hass.Gen. Laws Ann. ch. 233, §20G (1970). 

A specific provision is, however, unnecessary. The 
Supreme Court has held that perjured testimony given under 
immunity could be used in a subsequent trial for perjury, 
even though that particular immunity statute did not 
specifically except perjury. Glickstein V. United States, 
222 U.S. 139 (1911). 

435See United States V. Tramunti, 500 F.2d 1334, 1342-44 
(2d Cir.), cert. denied, 419 U.S. 1079 (1974) I for an 
excellent discussion of this rationale. See also United 
States V. Bryan, 339 U.S. 323 (1950) (contemp~United 
States V. Leyva, 513 F.2d 774 (5th Cir. 1975) (t;::>erjury); 
United States v. Watkins, 505 F.2d 545 (7th Cir. 1974) 
(perjury); United States v. Cappetto, 505 F.2d 1351 (7th 
Cir. 1974), cert. denied, 420 U.S. 925 (1975) (contempt); 
United States v. Alter, 482 F.2d 1016 (9th Cir. 1973). 

436United States v. Doe, 361 F.Supp. 226 (E.D.Pa. 1973), 
~~--~=-=-~~~~~ aff'd., 485 F.2d 678 (3d Cir. 1973), cert~ denied, 415 

U.S. 989 (1974). 

437Cameron v. United States, 231 U.S. 710 (1914); United 
States v. Hockenberry, 474 F.2d 247 (3d Cir. 1973); 
Kronick V. United States, 343 F.2d 436 (9th Cir. 1965). 

Since immunized truthful testimony may not be used 
criminally against a witness, but immunized false testimony 
may, interesting issues arise surrounding the use of 
immunized testimony under statutes punishing inconsistent 
statements (as opposed to perjury) I e.g., 18 U.S.C. 
§1623 (1970); N.J. Stat. Ann. §2A: 131-4 (1952). Such 
statutes prohibit irreconcilably inconsistent statements 
under oath; proof of which statement was false is unnecessary. 

Suppose a witness makes two irreconcilably inconsistent 
statements under oath. If neither statement is immunized, 
the witness may be prosecuted. On the other hand, if both 
statements are given under a grant of immunity the witness 
may not be prosecuted solely on the evidence of the two 

------- -~ -~-
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e. Contempt 

The contempt power has roots running deep in Anglo-

Am , 1 1 h' 438 erlcan ega lstory. At common law, contempt pro-

437 (continued) 
inconsistent statements .. This is because the immunity 
grant under which the witness testified truthfully prohibits 
any use of that testimony for past or future crimes. 

If only one of the statements was given under an 
immullity grant the problems are complicated. 

First, assume only the first statement is immunized. 
If the first statement is false and the second is true 
probably there would have to be some independent evidence of 
the falsity of the first statement before a prosecution could 
brought under an inconsistent statement statute. Otherwise,_ 
it would be possible to assume from the statements' inconsis
tency that actually the first statement was true (therefore 
protected by the immunity grant) and the second statement 
false. If there were some evidence of the falsity of the first 
statement, however, its immunized status would disappear. 
This evidence could be either direct evidence of its falsity, 
or direct evidence of the truth of the inconsistent statement. 
If the first statement were true and the second false, on 
the other hand, the immunized truthful testimony may never 
be used against the witness for prosecution. United states 
v. Hockenberry, supra. 

Second, assume only the second statement is immunized. 
If the first statement is false and the second true, the 
imnuni ty grant protects the witness from use of the truthful testircony . 
to establish a past crime. United States v. Leyra, 513 F. 2d 774 
(5th Cir. 197511 Uriit~a st~t~~ v. Doe, supra. If the first 
statement is true and the second false, however, problems again 
arise. Unless the first statement is independently shown to 
have been falser the mere inconsistency of the two statements 
would not prove the second statement false. Until the immunized 
statement itself is shown to be false, the witness is protected 
from its use against him in any prosecution. 

Immunity, therefore, will often remove the unique advantage 
of an inconsistent statement statute from the prosecutor, i.e., 
a prosecution for a false statement without the necessity of 
proving which of two is false. 

438 
See generally, R. Goldfarb, The Contempt Power (1963). 

The Judiciary Act of 1789, 1 Stat. 83 (1789), first recognized 
the contempt power. A limitation to conduct that obstructs 
justice was enacted in 1831 and sustained as constitutional 
in Ex parte Robinson, 86 U.S. (19 Wall.) 505 (1874). 
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ceedings were sui generis and punishable summarily.439 

Under modern law, there is no question that courts have power 

to enforce compliance with their lawful orders. 440 

The contempt power of courts and contempt procedures 

are now generally spelled out in statutes. 441 Case law 

and statutes draw two important distinctions regarding contempt. 

First is the distinction between civil and criminal 

contempt. 442 Under civil contempt, when a witness refuses 

to testify before a grand jury, the refusal is brought to the 

439 Myers v. United states, 264 U.S. 95 (1924). 

440United States v. United Mine Workers, 330 U.s. 258, 330-32 
(1947). Persons involved directly in a judicial proceeding 
and mere spectators are subject to all reasonable orders of the 
court, United State~ v. Abascal, 509 F.2d 752 (9th Cir. 1975). 

441 See, e.g., 18 U.S.C, §401 (1970) (contempt power of Federal 
courts) i2BU.S.C. §1826 (1970) (federal civil contempt pro
cedure); Fed. Rules Crim. Pro., Rule 42 (federal criminal 
contempt procedure); N.Y. Jud. Law §750-55 (1962) (New York 
courts' civil & criminal contempt power); N.Y. civ. Prac. 
Law and Rules §2308 (1965) (New York civil contempt procedure); 
N.Y. Penal Law §§2l5.50, 215.51 (crimes of criminal contempt). 
See also, N.J. Stat. Ann. §2A:IO-l, 10-3, 10-5, 10-7, and 
10-8 (West 1965); N.J. Rules of Court, Rules 1:10-1 to 1:10-4 
(1969) . 

442The issues arises as follows. When subpoenaed before a 
grand jury the witness must attend. See, ~., United States v. Neff, 212 
F.2d 297 (3d Cir. 1954). The grand jury, however, has no fOwer as such 
to hold a witness in cont6l1pt if he refuses to testify:Nithout just 

_. __ . ca\lSe.. _ To oonsti tute contempt, the refusal must cane ~ter the c:gyrt _has 
ordered the witness to answer specific questions. Wong Gin Ying v. 
United States, 231 F.2d 776 ( D.C. Cir. 1956). Two courses, however, are 
open when a witness thus refuses to testify after a pror:;er court order: 
civil or criminal contempt. The o~urses, are not: excl~sive; tl].e same, . 
conduct may be proceeded against roth civilly and criminally. United States 
v. United ~tine WOrkers, 330 U.S. 258, 299 (1947). 
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443 attention of the court, and the witness may be confined 

t 'l h t'f' 444 un 1 e tes 1 1es. The witness is said to "carry the keys 

of the [prison] in [his] own pocket. ,,445 Under 1.;ederal law, 

443 The usual procedure is set out in In re Hitson, 177 F. 
Supp. 834, 837 (N.D. Cal. 1959), rev'd on other grounds, 283 
F.2d 355 (9th Cir. 1960): 

A legally constituted grand jury must call the 
witness and place him under oath. The witness 
must refuse to answer a pertinent question on the 
grounds that the answer would tend to incriminate 
him under some federal law. The grand jury, pros
ecuting official and witness must then come before 
the court in open session where the foreman 
must inform the court of the matter and ask 
its advice. The court then hears the question 
and makes certain that the witness understands 
it. If the question does not on its face 
disclose that the answer would tend to in
criminate the witness, he must be given oppor
tunity to be heard and introduce any relevant 
evidence; if the court is satisfied that an 
answer would not tend to incriminate it must 
direct the witness to return to the grand 
jury room and answer the question. Should the 
witness continue to refuse, such fact is reported 
to the court in open session, with the grand 
jury and court again listening to the question. 
The question is again put to the witness and if 
he still refuses to answer he has committed 
a contempt. 

444Mccrone v. United States, 307 U.S. 61 (1939). 
The conditional nature of the imprisonment justifies 
holding civil contempt proceedings absent the safeguards 
of indictment and jury trial, provided that basic due 
process requirements are met. In re Long Visitor, 
523 F.2d 443, 448 (8th Cir. 1975). A violation of the 
court1s order need not be found intentional for the 
vlitness to be guilty of civil contempt. N.L.R.B. v. Local 
282 Teamsters, 428 F.2d 994 (2d Cir. 1970); Unlted States 
v. Gre¥hound Corp., 363 F.Supp. 525, aff ' d,508 F.2d 529 
(7th C1r. 1973). Fear of gangland reprisal does not make 
a failure to comply any less voluntary. See Piemonte 
v. United States, 367 U.S. 556, 559 (1961); Reina v. United 
States, 364 U.S. 507 (1960). 

445In re Nevit~, 117 F.449, 461 (8th Cir. 1902. 
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the confinement cannot extend beyond the life of the grand 

jury or eighteen months, although the sentence can be reimposed 

if the witness adheres to his refusal to testify before a 

successor grand J·ury.446 U d .. 1 n er crlmlna contempt the witness, 

446Shillitani v. United States, 384 U.s. 364 (1966). 
Theoretically, of course, this would allow for indefinite 
incarceration of a stubborn witness. Due process problems, 
therefore, arise. Since the purpose of the civil contempt 
sanctions is to coerce testimony, it may be argued that 
incarceration for a great period of time eventually loses 
any coercive impact on the witness and so should be term
inated to avoid becoming punitive. 

In affirming the validity of judgement for civil 
contempt, Judge Friendly, for the Second Circuit, addressed 
the argument that the witness' non-compliance with the 
court's order left him vulnerable to indefinite incarceration. 
The court stated that 

even though the evidence is not within a test
imonial privilege, the due process clause 
protects against the use of excessive means 
to obtain it. While exemplars of Devlin's 
handwriting may be important to the Government, 
they can hardly be essential •.• 

United States v. Doe, 405 F2d 436, 438 (2d Cir. 1968). 
Additionally, the time actually served in that case for the' 
civil contempt was "relatively mild. 1I Id. at 439. Based 
on these two dicta, a defense of due process may be railJed 
by a contemnor probably only when the evidence he is asked 
to produce is not "essential" and his time is not "relatively 
mild. " 

In Catena v. Seidl, 65 N.J. 257, 321 A.2d 225 (1974), 
where the eVldence WhlCh the contemnor was asked to produce 
was "essential," five vears imprisonment of the seventy
three 1ear old witness-was held to have lost its "coercive 

impact' and had no legal justification to continue. 
Relevant factors were the age of the witness, his failing 
health, and his continued "obstinancy.1I The court found 
evidence sufficient to meet the standard that there 
existed II no substantial liklihood" that continued conf, ~e
ment would cause the witness to change his mind and testify. 
The court interpreted Shillitani, supra, to mean that 
when the contemnor is adamant, "continued imprisonment 
may reach a point where it becomes more punitive than 
coercive and thereby defeats the purpose of the commitment. 
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after his refusal and a hearing,447 may be fined or imprisoned 
448 

or both not to secure compliance with the court's order, 

but to vindicate the court's authority.449 Since criminal 

contempt is a crime, most constitutional safeguards that protect 

a criminal defendant apply to criminal contempt proceedingsi 450 

probably most important is that the contemnor is entitled to 

a jury trial if the penalty to be imposed for t:he contempt 

exceeds six months'~5l Thus in distinguishing between civil 

447 Taylor v. Hayes, 418 U.S. 488 (1974); Harris v. united 
S t ate s, 382 U. S. 162 ( 19 6 6) . 

448Bloom v. Illinois, 391 U.S. 194 (1968). 

449 Gompers v. Bucks Stove and Range Co., 221 U.S. 418, 441 
(1911); Lamb v. Cramer, 285 U.S. 217 (1932). 

4500ne charged with criminal contempt is presumed innocent 
until proven guilty beyond a reasonable doubt, and he 
cannot be compelled to testify against himself. Gompers, 
supra note 449. He mUst be found to have possessed wrongful 
intent, 
UnitedStat~s V. Seale, 461 F.2d 345 (7th eire 1972); In reo 
Brown, 454 F.2d 999 (D.C. Cir. 1971), and he is entitled to 
a hearing on the issue, Harri's' V .. Un'ited States, 382 U.S. 
162 (1966), where he has a right to assistance of counsel 
and the right to call witnesses to give testimony. Cooke 
v. United states, 267 U.S. 517 (1925). Evidence seized in 
violation o~ the Fourth or Fourteenth Amendments is subject 
to the exclusionary rule in criminal contempt proceedings. 
Dyke v. Taylor Implement Co., 391 U.S. 216 (1968). A crim
Inal contempt proceeling, however, need not be initiated by 
an indictment, no matter what the sentence is to be. Mitchell 
v. Fiore, 470 F.2d 1149 (3d Cir. 1972), cert. denied, 411 
U.S. 938 (1973); In re Dellinger, 461 F.2d 389 (7th eire 
1972) • 

451codispoti V. Pennsylvania 418 U.S. 506 (1974). For purposes 
of the "six month rule," the Court said that in the case of 
post-verdict adjUdications of various acts of contempt committed 
during a proceeding, a jury trial is required if the sentences 
imposed aggregate more than six months, even though no sen
tence for more than six months was imposed for anyone act 
of contempt. On the other hand, in the companion case of 

-.~ 
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and criminal contempt, the nature of the sanction imposed 

is determinativei
452 

the procedural consequences flow from 

the distinction. 453 

Second, is the distinction between direct and indirect 

contempt. Direct contempts are those committed in the actual 

physical presence of the court or so near the court as to 

451 (continued) 
Taylor v.-Hayes, 418 U.S. 488 (1974), the C;urt held that 
a sentence of longer than six months could be reduced to 
satisfy this rule; no retrial with a jury was necessary. 

As to other penalties, the Court, in Frank v. United 
States, 395 U.S. 147 (1969) r has held that a penalty of a pro
bation for up to five years would not entitle the contemnor 
to a jury trial. 

452 , '1 t . . t' . t d Cr~m~na con empt sanct~ons are pun~ ~ve ~n na ure an 
cannot be purged by any act of the contemnor; the civil 
contempt sanction is conditional in nature and terminable 
if the contemnor purges himself by compliance with the court's 
order. In addition, criminal cont~~pt, but not civil con
tempt, is subject to the pardoning power. Ex parte Grossman, 
267 U. S. 87, 119-20 (1925). 

453The Supreme Court has said that the trial judge should 
first consider the feasibility of coercing testimony throug~ 
the imposition of civil contempt before resorting to criminal 
contempt. Shillitani v. United States, 384 U.S. 364, 371 
n.9 (1966). The First Circuit has interpreted this suggestion 
as a discretionary matter, so that if the judge does impose a 
criminal sanction for the contempt, the appellate court will 
be loathe to recharacterize it as civil. Baker v. Eisenstadt, 
456 F.2d 382 (1st Cir. 1972). 

Additionally, three circuits have held that a valid 
civil contempt sentence operates to interrupt a criminal 
sentence then being served by the contemnor, reasoning that 
this is the only method of bringing civil contempt's coercive 
power to bear on an incarcerated witness. Martin v. United 
States, 517 F.2d 906 (8th Cir. 1975); United States V. Liddy, 
506 F.2d 1293 (D.C. Cir. 1974) i Anglin v. Johnson, 504 F.2d 
1165 (7th Cir. 1974), cert. denied, 95 S.Ct. 1353 (1975). 
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. t f . th . t . d 1 45 4 ln er ere Wl or ln errupt lts or er y course of procedure. 

Traditionally, such attempts are punished in a summary manner. 455 Indirect 

contempts are tho?e committed outside the presence of the couLt that 

tend by their opei:auon to interfere with tl18 orderly administration of 

justice. Since the behavior constituting indirect contempt occurs beyond 

the sight and hearing of the court, a hearing of some type 456 

is required to inform the court of the facts constituting 

alleged contempt. A contempt before a grand jury is considered 

an indirect contempt; it cannot be summarily punished but 

. t f h . 457 requlres some sor 0 a earlng. 

When a witness called before a grand jury refuses to 

testify, therefore, it may be either an indirect civil con-

tempt or an indirect criminal contempt, depending on the 

sanction imposed by the judge. 458 In an indirect civil 

454Nye v. united States, 313 u.S. 230 (1962). Even when it 
occurs in the presence of the court, the contempt must be 
open. Compare Ex parte Terry, 128 u.S. 289 (1888) (assault 
of court officer in court: upheld) with Cooke v. united 
States, 267 U.S. 517, 534-35 (1925)-rretter submitted in 
court: remanded). 

455In reMichael, 326 U.S. 224 (1945); In re Murchison, 349 
U.S. 133 (1955). 

456Civil and criminal contempt are tested by standards of due 
process, rather than under specific strictures of particular 
provisions of the Bill of Rights. " united "States V. Bukowski, 
453 F.2d 1094 (7th Cir. 1970), cert. denied, 401 u.S. 911 (1971). 

457Harris v. Un'ited States, 382 u.S. 162 (1965), overruling 
Brownv. UnitedS"tates, 359 u.S. 41 (1959). 

458The other two categories of contempt are direct civil con
tempt and direct criminal contempt. In a direct civil con
tempt, a refusal to testify, occurring in the judge's presence, 
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contempt, a refusal to testify is punished conditionally 

after an informal hearing. The contemnor is not entitled 

to a jury trial, but punishment extends only for the life 

of the grand jury. In an indirect criminal contempt, a refusal 

to testify is punished unconditionally. The contemnor is 

entitled to a formal hearing before punishment and to a jury 

trial if the sentence imposed exceeds six months. In some 

circumstances, the trial must be held before a different 

judge. 459 · 

f. Perjury 

In many jurisdictions, when a grand jury witness lies 

the prosecutor has the choice of charging either perjury 

or "false swearing," depending upon the proof availab1e. 460 

The differences in proof make the statutes complimentary, 

enhancing the law's effectiveness against false testimony. 

458 (cont;hnued) 
is p1:\nished conditionally. The contemnor is not emti tied to. 
a hearing before punishment nor to a jury trial, but punishment 
is limited to the life of the proceeding. In a direct crimi
nal contempt, a refusal to testify, occurring in the judge's 
presence, is punished unconditionally. The contemnor is 
not entitled to a formal hearing before punishment, nor a 
jury trial unless the sentence imposed exceeds six months. 

459 See Taylor v. Hayes, 418 U.S. 488 (1974); Mayberry v. 
Pennsylvania, 400 u.S. 455 (1971). The issue is one of 
fact and the test is "whether there was 'such a likelihood 
of bias or an appearance of bias that the judge was unable 
to hold the balance between vindicating the interests of the 
court and the interests of the accused'." 418 U.S. at 502. 
It appears tha'l;: a new judge will be required more often for 
the hearing of a direct criminal contempt than for an indirect 
criminal contempt. 418 U.S. at 504. 

460In the 1federal system, for example, the courts have held 
that the false swearing statute was meant to supplement, 
rather than supplant, the perjury statute. See ~ United 
States v. Kahn, 472 F.2d 272 (2d Cir. 1973). 
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The two are treated separately here. 

The elements of the offense of perjury46l are: lawful 

th 4 6 2 d ' f 1 ,4 6 3 oa, proper procee ~ngs, a se swear~ng, willfulness 

and materiality. Since falsity is an essential element, perjury 

cannot be based on a witness I s answer which, although incomplete, 

misleading, or unresponsive, is literally true or technically 

464 accurate, even if for devious reasons the statement was 

, '11' 1 d' 465 h dl ' , t ~ntent~ona y m~s ea ~ng, or was s rew y evas~ve - ~n en-

tionally conveying false information by implication. 466 

Some courts have held that perjury cannot be based on non-

responsive, and therefore ambiguous, answer, the literal 

461 See ~ 18 U.S.C. §162l (1964) i N.Y. Penal Law §§2l0.00-
210.15 (1965) i'"N.J. Stat. Ann. §2A: 131-1 (West 1969); Mass. 
Gen. Laws Ann., ch. 268'; "§l"' (1968) . 

462Any oath having a legislative basis is sufficient. Caha 
v. United States, 152 U.S. 211 (1894). See also PeopleV-:
Grier, 42 App. Div.2d 803, 346 N.Y.S. 2d422(3d Dept. 1973). 

463 I d ' d' . t db' n gran Jury procee ~ngs, a w~ ness nee not e g~ven 
Miranda-type warnings before testifying in order for his 
false testimony to be used against him. This is true even 
when the grand jury proceedings had become accusatory, focusing 
on him. United States v." Wong, U.S. Sup ct No. 74-635, 
decided May 23, 1977. 

464. ,: 
Bronston v. Un~ted States, 409 U.S. 352 (l973). See also, 

United States v. Franklin, 478 F.2d 703 (5th Cir. 1973);---
United States v. Cook, 489 F.2d 286 (9th Cir. 1973); United 
States v. Isaacs, 493 F.2d 1124 (7th Cir.), cert. denied, 
417 U.S. 976,' rehearing denied, 418 U.S. 955 (1974). 

465see United States v. Slutzky, 79 F.2d 504 (3d Cir. 1935). 

466 Bronston, supra note 464. 
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hf 1 f h ' h t b . , d 467 It' h trut u ness 0 w lC canno e ascer~alne . lS t e 

duty of the prosecutor to elicit clear answers by skillful 

, . 468 questlonlng. 

To prove intent, it must be shown that the witness 

dl'd t b I' h' t t t b t 469 th ' no e leve lS s a ements 0 e rue; e lssue 

, f th' 470 lS or e Jury. 

For a false statement to be perjurious, it must be 

467See United States v. Esposito, 358 F.Supp. 1032 (N.D. Ill. 
1973); United States V. Cobert, 227 F.Supp. 915 (S.D. Cal. 
1964). See also People v. Samuels, 284 N.Y. 410, 31 N.E. 
2d 753, ~N.Y.S.2d 410 (1940). 

468! . , 't' f ' n reverslng a perJury conV1C lon or an unresponSlve 
literally true, but misleading answer by the witness, the 
Supreme Court in Brons't'on "v. united States, 409 U. S. 352, 
357-60 (1973), observed that 

469 

.•. the statute does not make it a criminal 
act for a witness to willfully state any material 
matter that implies any material matter that 
he does not believe to be true ••.• If a wit
ness evades, it is the lawyer's reponsibility 
to recognize the evasion and to bring the witness 
back to the mark, to flush out the \vhole truth 
with the tools of adversary examination. 

It is no answer to say that here the jury 
found that petitioner intended to mislead his 
examiner. A jury should not be permitted to 
engage in conjecture whether an unresponsive 
answer, true and complete on its face, was 
intended to mislead or divert the examiner; the 
state of mind of the witness is relevant only 
to the extent that it bears on whether 'he does 
not believe [his answer] to be true.' 

Bronston, supra note 468. 

470United States v. Letchos, 316 F.2d 481 (7th Cir.), cert. 
denied, 375 U.S. 824 (1963). Intent may be inferred, however, 
from proof of the falsity itself. United States v. Devitt, 
499 F.2d 135 (7th Cir. 1974), cert. denied, 95 S.Ct. 1974 
(1975); La Placa v. United States, 354 F.2d 56 (3d Cir. 1965), 
cert. denied, 383 U.S. 927 (1966). It also may be proved 
by prior similar acts. United States v. Freedman, 445 F.2d 
1220 (2d Cir. 1971). 

.. 

_. _. ____ ~ _______________________ _i 
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material to the investigative proceeding in which it is made.
471 

The test of materiality is whether the testimony has the 

capacity or tendency to influence the decision of the inquiring 

body, or impede the proceeding, with respect to matters which 

the body is competent to consider. 472 Materiality is a question 

of law fort-he court.
473 

Since the time of Blackstone, a. conviction for perj ury 

could nO.t be sustained when it was based solely on the un

corroborated testimony of one witness;474 the so-called IItwo 

witness ll rule developed into an absolute requirement in perjury 

471United States v. Free~an, 445 F.2d 1220 (2d Cir. 1971); 
United States v. Stone, 429 F.2d 138 (2d Cir. 1970). Lord 
Coke seems to have originated this requirement. He said 
that, for perjury, a false statement must be "in a matter 
material to the issue, or cause in question. For if it be 
not material, then though it be false, yet it is no perjury, 
because it concerneth not the point in suit, and therefore 
in effect it is extrajudicial. 1I See (McKinney, Practice 
Commentary, N.Y. Penal Law §210.1S;-1965). 

472United States v. Saenz, 511 F.2d 766 (5th Cir. 1975). Or, 
stated another way, for the false statement to be IImaterial" 
it must be shown that a truthful answer would have been of 
sufficient probative importance to the inquiry that a min
imum of additional, fruitful investigation would have occurred. 
United Sta.tes v. Freedman, 445 F.2d 1220 (2d Cir. 1971). 
The government need not prove that the false testimony 
actually impeded the investigation. United States v. Makris, 
483 F.2d 1082 (5th Cir. 1973). 

473United States v. Demogovlos, 506 F.2d 1171 (7th Cir. 1974). 
Materiality must be established only in reference to the 
time the statement was given; subsequent events do not render 
testimony "immaterial," which was I materia1" when given. 
United States v. Gremilliar, 464 F.2d 901 (5th Cir.), cert. 
denied, 409 U.S. 1085 (1972). 

474united States v. Wood, 39 U.S. 430 (1840). This is because, 
otherwise, there would be nothing more than "an oath against 
an oath. II 
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prosecutions. 475 The rule applies only to the element of 

falsitYi
476 

it requires th~t falsity be proven by the test-

imony of two witnesses, or by one witne~s corroborated by 

'd d 'd 477 ~n epen ent ev~ ence. 

The "two witness" rule is inapplicable when the "direct 

'd "1 I' 478 ev~ ence ru e app ~es. When the government's evidence 

of falsity rests p~imarily upon documentary evidence, the 

document itself constitutes sufficient direct evidence to 

support conviction. 

In the end, both rules may be inapplicable. The trend 

of decisions is toward abrogation of the rules; circumstantial 

evidence of falsity meeting standards such as "sufficiently 

475Even though not constitutionally mandated, United States 
v. Koonce, 485 F.2d 374 (8th eir. 1973); United States v. 
Isaacs, 493 F.2d 1124 (7th Cir.), cert. denied, 417 U.S. 
976 (1974), under perjury statutes, the rule still prevails. 
See Weiler V. Uni"ted States, 323 U.S. 606 (1945); People 
~DoodYI 172 N.Y. 165, 64 N.E. 807 (1902). 

476Hanuner v. united States, 271 U.S. 620 (1926). 

477united States V. Delcon, 474 F.2d 790 (5th Cir.), cert. 
denied, 414 u.s. 853 (1973). 

The rule is satisfied by either of two methods of proof. 
First, if two witnesses testify to distinct incidents or 
transactions which, if believed, prove that the defendant's 
testimony is false,the rule is satisfied. United States v. 
Weiner, 479 F.2d 923, 928 (2d Cir. 1973), It is of no 
consequence whether the testimony of the second witness 
is corroborative of the first witness in whole, in part, 
or not at all. 

Second, the rule is satisfied by corroborative 
evidence of sufficient content and quality to persuade 
the jury that the one witness' statement (showing the 
falsity of the defendant's statement) is correct. Id. 
at 928. 

478stassi v. United States, 401 F.2d 259 .(5th eire 1968). 
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probative"479 or "or substantial weight"480 has been held 

sufficient. As the Ninth Circuit recently said, 

The responses to the questions involved in these 
counts were invariably, "I don't remember. II Given 
answers of this nature, it would be difficult 
to find two witnesses to testify that the defendant 
did know or believe or recall a matter which he 
said he did not. Absent a contrary admission 
by the defendant, there would be no way to get 
direct evidence that the defendant did know or 
recall the fact that he denied knowing or recalling 
under oath. Therefore, only circumstantial evidence 
can be use~8to establish the knowing lies of the 
defendant. 

The form of the perjurious statement, therefore, may determine 

the type of evidence required; the court may demand the most 

trustworthy evidence obtainable, but nothing more. 

When a witness is asked to give answers to questions 

th'1t are "substantially the same" only one perjury count is 

482 proper. But if the witness tells two l1separate and 

483 
distinct l1 lies, two counts are proper. A witness retraction 

479United states v. Goldberg, 290 F.2d 729 (2d Cir.), 
cert. denied, 368 U.s. 899 (1961). 

480United states v. Bergman, 345 F.2d 931 (2d Cir. 1966). 
See also United Statb3 v. Collins, 272 F.2d 650 (2d Cir. 
1959r;-Gert. denied, 362 U.s. 911 (1960); Weinheimer v. 
united states, 283 F.2d 510 (D.C. Cir. 1960), cert. denied, 
364 U. S. 930 (1961). 

New Jersey has discarded both rules by statute, 
See N.J. Stat. Ann. §2A: 131-6 (West 1969). 

481Gebhard v. United States, 442 F.2d 28 (9th Cir. 1970). 

482Gebhard v. United States, 442 F.2d 28 (9th Cir. 1970) i 
Masinia v. United States, 296 F.2d 871 (8th Cir. 1961). 

483United states v. Tyrone, 451 F.2d 16 (9th Cir. 1971), 
cert. denied, 405 U.s. 1075 (1972); R~9s v. United 
States, 408 F.2d 884 (5th Cir. 1969): 
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f h ' "t . d f 484 o lS perJurlous s atement lS no e ense. 

U d t t t h Ob 0 t 0 f 1 ,485 0 n er s a u es pro l l lng a se swearlng, lD contrast, 

although materiality is generally required,486 no proof of 

t 1 f l Ot bOd 487 0 0 ac ua a Sl y may e requlre . A recantatlon or retractlon 

defense is usually provided, but only if at the time of re-

traction the false statement has not materially affected the 

proceedings and it had not become obvious that the falsity 

488 would be exposed. Neither the two-witness rule nor the 

d o t °d 1 I' 489 lrec eVl ence ru e app les. As with perjury, a witness, 

even a potential defendant, need not be given Miranda warnings 

b .c: t 0 f 0 490 
e~ore estl ylng. 

484United States v. Norris, 300 U.S. 564 (1937). Such 
a willingness to correct a false statement, however, 
is relevant to showing absence of intent. 
united States v. Kahn, 472 F.2d 272 (2d Cir.), cert. denied, 
411 U.S. 982 (1973). 

485S ee 
1965); 

18 U.S.C. §1623 (1970); N.Y. Penal Law §210.20 (McKinney 
N.J. Stat. Ann. §2A: 131-4 (West 1969). 

486united St~tes v. Devitt, 499 F.2d 135 (7th Cir. 1974)~ 
cert. denied, 421 U.S. 975 (1975); united States v. 
Mancuso, 485 F.2d 275 (2d Cir. 1973). 

487It is generally sufficient to show that the two state
ments are irreconcilably contradictory. 

488 See,~,18 U.S.C. §1623 (d) (1970); N.Y. Penal Law 
§210.25 (McKinney 1965) . (In New York, this recantation defense 
applies both to perjury and false swearing.) 

The T,\Titness is not entitled to be warned'of his 
right to recant. united States v. Del Toro, 513 F.2d 
656 (2d Cir. 1975). 

489 See,~.,18 U.S.C. §1623(e) (1970). Proof.: beyond a 
reasonable doubt by any admissible evidence allows con
viction. 

490united States v. Pommer enning , 500 F.2d 92 (6th Cir.), 
cert. denied, 419 U.S. 1088, rehearing denied, 420 U.S. 
939 (1974). 
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C. Process of Investigation--Proactive Mode 

The grand jury, as a vehicle of gathering evidence, is 

essentially reactive; it is primarily useful in gathering 

evidence of crimes that have already occurred; it seeks 

testimony about incidents in the past. Official corruption 

schemes, howe;~er, may be on-g-oing; they may involve re-

occurring meetings. Consequently, it may be possible, indeed 

necessary, to act to uncover official corruption by proactive 

techniques of investigation, including the use of informants 

electronic surveillance, and simulated offenses. 

1. Constitutional limitations on informants 

a . Fourth Amendrrent 

Conversations with, or in the hearing of, an informant 

or undercover agent are not searched or seized within the 

Fourth Amendment. I ff . d S 491 n Ho a v. Un~te tates, the 

Supreme Court held that a person speaking within the hearing 

of a government agent is not relying on the securi t~r of his 

expectation of privacy, but on his placed confidence that 

the listener will not reveal what is said. Informants 

491 385 U.S. 293, 302 (1966). See also United States 
v. Santillo, 507 F.2d 629, 632 (3d Cir.), cert. denied, 
421 U.S. 968 (1975). (undercover agent's testimony from 
notes admissible at trial); Berlin Democratic Club v. 
Rumsfeld, 410 F.Supp. 144; 153 (D.D.C. 1976) (covert 
penetration of organization does not violate Fourth 
Amendment); State v. Hamm, 234 N.W.2d 60, 63 (S.D. 
1975) (use of informant to II pump II suspects does not 
violate Fourth Amendment); Brown v. State, 10 Md. App. 
462, 271 A.2d 182, 187 (1970) (statements overhea:ca 
by intentionally placed informant in jail cells admissible 
at trial). But cf. Note, IIJudicial Control of Secret 
Agents," 76 Yale L. Rev. 994 (1967). 
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invited into a home, or place of business may, therefore, 

492 testify regarding what they see and hear, but they may not 

make a general search for incriminating evidence. 493 

b. Fifth Amendment 

494 Similarly, Hoffa v. united States stands for the 

proposition that an informant, or undercover agent, over-

hearing incriminating statements does not violate the speakers 

privilege against self-incrimination; the statements are 

voluntary and lack any element of compulsion. Lower federa1 495 

and state courts496 have followed Hoffa on this point largely 

without dissent . 

. 492Lewis v. United States, 385 U.S. 206, 211 (1966) 
(agent invited into horne to purchase narcotics); United 
States v. Tarrant, 460 F.2d 701, 703 (5th Cir. 1972) 
(agent invited into home testified regarding observed 
illegal possession of firearms). See also Lopez v. 
United States, 373 U.S. 427, 438 (1963r-Tagent invited 
into business office did not violate privacy of office). 

493Lewis v. United States, 385 U.S. 206, 211 (1966). 
There is authority, however, to the effect that a 
"listening post" informant would violate the Fourth 
Amendment. See People v. Collier, 85 Misc. 2d 529, 
376 N.Y.S.2d854 (Sup. Ct. N.Y. Ct. 1975). (informant 
lived .in community). But cf. Berlin Democratic Club v. 
Rurnsfeld, 410 F.Supp. 144, 153 (D.C.D.C. 1976). 

494 385 U.S. 293, 303-304 (1966). 

495 See, ~., United States v. DiLorenzo, 429 F.2d 216, 
219 (2d Cir. 1970), cert. denied, 402 U.S. 950 (1970); 
Ansley v. Stynchcombe, 480 F.2d 437 (5th Cir. 1973); 
United States v. Quintant, 508 F.2d 867, 872 (7th eire 
1975). 

496 see , ~., Easley V. Stat~, 56 Ala. App. 102, 319 So. 
2d 721, 724 (1975); PeoDle v. Murphy, 8 Cal. 3d 349, 362, 
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c. Due Process 

Likewise, Hoffa v. united States 497 rejects per se due 

process objections to the use of informants or undercover 

agents. 

d. First Amendment 

The First Amendment objections to informants or undercover 

t t 11 · 498 . . agen s are more e lng. Mere survelllance, however, lS 

not enough to raise a valid First Amendment claim. 499 
But 

496 (continued) 
503 P:2d 594, 105 Cal. Rptr. 13H, 146 (1972), cert. denied, 
414 u.S. 833 (1973); state Vo Jordan, 220 Kan. 110, 551 
P.2d 773, 778 (1976) i Montgomery v. State, 15 Md. App. 7, 
288 A.2d 628, 640 (1972); State v. Myers, 190 Neb. 146, 
206 N.W. 2d 851 854 (1973); State v. Hamm, 234 N.W.2d 
60, 64 (S.D. 1975); State v. Killary, 133 Vt. 604, 
349 A.2d 216 (1975). 

Contra, State v. Travis, 360 A.2d 548, 551 (R.I. 1976) 
(statements made to undercover agent in jail cell after 
request was made for counsel were obtained in violation 
of Fifth Amendment of United States Constitution and 
Article I of Rhode Island Constitution). 

497385 U.S. 293, 311 (1966). Hoffa has been followed, too, 
where the organization infiltrated was political. United 
States v. Crow Dog, 532 F.2d 1182, 1197 (8th Cir. 1976). 
Usually, however, the informant is used to obtain statements 
from individuals, such as jail inmates. See, e.g., Brown 
v. State, 10 Md. App. 462, 271 A.2d 182 (1970). 

498As Mr. Justice Marshall observed in Socialist Workers 
Party v. Attorney General, 419 U.S. 1314, 1317 (1974): 

Dangers inherent in undercover investigation 
are even more pronounced when the investigated 
activity threatens to dampen the exercise of 
First Amendment rights. 

499Laird v. Tatum, 408 U.'S. I, 9 (1972) i Socialist Workers 
Party v. Attornev General of the United States, 41~ 
U.S. 1314, (1974) (oer Mr. Justice Marshall, Circuit 
Justice); Friends v~ate, 519 F.2d 1335, 1337-38 (3d 
Cir. 1975); Donohue v. Duling, 465 F.2d 196, 201 (4th 
Cir. 1972). 



-149-

h th t k t . .. d 500 . . were e governmen see s 0 lntlml ate or no crlmlnal 

t .. . d' . 11 501 . 1 t' f th F . ac lVlty lS un er survel ance, a V10 a lon 0 e lrst 

Amendment may be made out. 

e. Sixth Amendment 

The proactive use of informants or undercover agents 

raises two significant Sixth Amendment issues: right to 

counsel during interrogation and right to effective assistance 

of counsel, during trial. 

502 In Hassiah v. United States, the Supreme "rt held 

that it was a violation of the Sixth Amendment's g~~rantee of 

the right to counsel to subject an indicted defendant to 

surreptitious interrogation. The Court emphasized that it 

was entirely proper to continue a covert investigation of the 

defendant on other charges. 

All that we hold is that the defendant's own 
incriminating statements . . . could not . . . 
be used ... against him at his trial. 503 

500Berlin Democratic Club v. Rumsfeld, 410 F.Supp. 144, 
151 (D.D.C. 1976) i Lowenstein v. Rooney, 401 F. Supp. 
952,954 (E.D.N.Y. 1975). 

501White v. Davis, 13 Cal. 3rd 757, 120 Cal. Rptr. 94, 
503 P.2d .594 (1975) (surveillance of university class 
room) . 

502377 U.S. 201, 206 (1964). 

503 377 U.S. at 207. Cases sustaining investigations of 
separate offenses include Grieco v. Meachum, 533 F.2d 713, 
717 (1st Cir. 1976); United States v. Frank, 520 F.2d 
1287, 1291 (2d Cir. 1975), cert. denied, 423 U.S. 1087 
(1976); united States v. Osser, 483 F.2d 727, 732 (3d 
Cir. 1973); United States v. Missler, 414 F.2d 1293, 
1303 (4th Cir. 1969), cert. denied, 397 U.S. 913 (1969); 
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Two years later, in Hoffa v. United States,504 the Court made 

it clear that the Massiah rule did not apply when an inves-

tigation had not yet produced a charge or an indictment. 

Nevertheless, the IIcharge or indictment II rule is not formal. 

Whenever judicial proceedings have been initiated, including 

by warrant, arraignment, and judicial commitment, the right 

to counsel attaches. 50S It is the government, moreover, that 

must avoid the deliberate elicitation of incriminating state-

ments after the initiation of proceedings. Informants acting 

on their own do not come within the rule.
506 

There must also 

be a deliberate elicitation507 of the statement; accidentally 

503 (continued) 
United States v. Hayles, 471 F.2d 788, 792 (5th Cir. 
1973), cert. denied, 411 U.S. 969 (1972); United States 
v. Merritts, 527 F.2d 713, 716 (7th Cir. 1975); Vinyard 
v. United States, 335 F.2d 176, 184 (8th Cir. 1964), 
cert. denied, 379 U.S. 930 (1964); Gascar v. United 
States, 356 F.2d 101, 102 (9th Cir. 1966), cert. denied, 
385 U.S. 865 (1966). See also State v. Hill, 26 Ariz. 
App. 37, 545 P.2d 999,-roO~976). 

504 385 U.S. 293, 310 (1966). 

505 Brewer v. Williams, 20 Crim. L. Rptr. 3095, 3098 
(Nlar. 2 3, 197'7). 

S06p t' ,~ arou ~an v. Unltea States, 370 F.2d 631, 632 (2d 
Cir. 1967), cert. denied, 387 U.S. 943 (1966); united 
States ex rel. Baldwin ~. Yeager, 428 F.2d 182, 184 
(3rd Cir. 1970), cert. denied, 401 U.S. 919 (1970) i 
Carter v. United States, 362 F.2d 257, 259 (5th Cir. 
1966); stowers v. United States, 351 F.2d 301, 302 (9th 
Cir. 1965). 

507U 't d ' nl eStates v. Garc~a, 377 F.2d 321, 324 (2d Cir. 
1967), cert. denied 389 U.S. 991 (1967); United States 
y. DeLov, 421 F.2d 900, 902 (5th Cir. 1970); United States 
V. Aloisio, 440 F.2d 705, 710 (7th Cir. 1971); Narten v. 
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overheard statements are admissible. 508 The deliberate 

elicitation rule, however, is not universally followed,509 

507 (continued) 
Eyman, 460 F.2d 184, 191 (9th Cir. 1969) i Un~ted States 
v. Brown, 466 F.2d 493, 495 (lOth Cir. 1972); Greenwell 
v. United States, 336 F.2d 962 (D.C. Cir. 1964), cert. 

denied, 380 U.S. 923 (1964);. .Ee.op1e 17 Griffin, 23 Ill. App. 

3d 461, 318 N.E. 2d 671, 675 (1974); State v. Killarv, 
133 Vt. 604, 349 A.2d 216, 217 (1975). 

508United States v. Garcia, supra, note 507 (undercover 
agent arranging a narcotics 'buy' who was unaware that 
the seller was under indictment for assault, could testify to 
incriminating statements about assault made spontaneously 
and voluntarily by defendant): United States v. Aloisio, 
supra note 507 (informant arrested and jailed with 
defendant to maintain his cover could testify to incriminating 
statements made to others which informant overheard); State 
v. Killary, supra note 507 (statements made by jailed 
accused to undercover agent, in jail to ?rotect his 
cover regarding a different investigation, could be used 
against the accused when they were made spontaneously, 
voluntarily and without coercion) i Marten v. Eyman, supra 
note 507 (conversation between defendant and his wife 
in sheriff's office, overheard by police officer present 
in the room, was not deliberately elicited and was therefore 
admissible) . 
In People v. Griffin, supra note 507, the Illinois court 
admitted statements made by defendant in a telephone 
conversation which were heard by an officer present 
in the room. The court found Massiah inapplicable since 
the defendant was not indicted. 

Under the accidentally overheard rule, incriminating 
statements that have been lawfully interpreted electronically 
would be admissible because they are not deliberately 
elicited. See, e.g., United States v. Poeta, 455 F.2d 
117, 122 (2~Cir~ cert. denied, 406 U.S. 948 (1972) 
(post-indictment statements lawfully intercepted by wire-
tap admissible); Williams v. Nelson, 457 F.2d 376, 377 
(9th Cir. 1972) (conversation with co-defendant intercepted 
by 'bug' in police interrogation room following confession 
admissible). 

509Hancock v. White, 378 F.2d 479, 482 (1st Cir. 1967); 
United States ex.rel. Baldwin v. Yeager, 428 F.2d 182, 
184 (3rd Cir. 1970), cert. deniea, 401 U .. S. 919 (1970) i 
United States v. Slaughter, 366 F.2d 833, 840(4th Cir. 
1966); State v. Green, 46 N.J. 192, 215 A.2d 546, 551 
(1965), cert. denied, 384 U.S. 946 (1966). 
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and it may be inconsistant with Supreme Court 

510 precedent. 

5l0In Beatty v. United States, 377 F.2d 181 (5th Cir.), 
rev'd per curiam, 389 U.S. 45 (1967) i an indicted defendant 
requested an interview with an undercover agent, initiated 
the conversation, and spontaneously made incriminating 
statements regarding the acts for which he was charged. 
He also threatened future violence against the agent
prospective witness. The Court of Appeals for the Fifth 
Circuit, focussing on the voluntary nature of the state
ments, ruled that they were all admissible. The Supreme 
Court granted certiorari and reversed without an opinion, 
citing Massiah. The distinction made by the court of 
appeals, that the informant did not elicit the statements, 
was apparently rejected by the Supreme Court in its curt 
refusal. One way of interpreting the ruling is to define 
as deliberate elicitation any conversation between an 
informant investigating a charge already pending and 
the person against whom the charge is filed. The Supreme 
Court of Kansas adopted this interpretation of Beatty 
in State v. McGorgary 218 Kan. 358, 543 P.2d 952 (1975). 
Interrogation, or the lack of it, is irrelevant; the focus 
is rather on the intent of the government to obtain additional 
incriminating evidence through surreptitious means. See 
--als8. State v. smith 107 Ariz.100, 482 P.2d 863, 866 
(1971) (informant placed in cell next to defendant; incrim
inating statements-inadmissible). But see Montgomery 
v. State, 15 Md. App. 7, 288 A.2d 628 (informant 
placed in cell near defendant with purpose of obtaining 
incriminating statements; statements admissible; no Sixth 
Amendment argument discussed). The Fifth Circuit, hOvlever, 
continued to develop the deliberate elicitation distinction 
despite the Beattv reversal. In United States v. DeLoy, 
421 F.2d 900 (5th Cir. 1970), an indicted defendant appeared 
at an FBI office and requested an interview with an agent. 
He was repeatedly advised of his rights, but waived his 
right to counsel. The court said his statements were 
admissible because they were not deliberatelv elicited. 
421 F.2d at 902. -

It is difficult to see, moreover, why the Supreme 
Court reversed in Beatty the admission of the defendant's 
threats against the informant. These statements constitute 
a separate offense and would be admissible under the 
separate offense rule. The reversal also fails to answer 
why the Massiah rule is not a deliberate elicitation rule, 
when the facts of that case turned on the informant's 
attempts to elicit the statements. Finally, the court 
in Brewer v. Williams, 20 Crim. L. Rptr. 3095, 3098 (Mar. 
23, 1977) ("deliberately and designedly set out to elicit 
information") applied l1assiah using deliberate eljcitation 
language. 
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The Sixth Amendment protects against more than surrepti

tious interrogation; it also protects the privacy of the attorney

clien~ relationship during a trial. In Weatherford v. Bursey511 

the Supreme Court recognized that if an informant intrudes 

on the attorney-client relationship during trial preparations 

and reports back to the prosecution to the prejudice of the 

defendant a Sixth Amendment violation would be made out. 512 

511 20 Crim. L. Rptr. 3059 (Feb. 23, 1977). In fact, the Court 
held that because the informant had not reported back and 
the defendant had not suffered prejudice, no violation 
was shown; the court also held that there is no due process 
right to have a potentially damaging informant's identity 
revealed before trial. 20 Crim. I.. Rptr. at 3063. 

512See also Hoffa v. United States, 385 U.S. 293 (1966). 
Where-intrusion, transmission and prejudice are shown, 
there is some dispute about the proper remedy: new trial 
or dismissal. The State of Washington initially developed 
the rule that an intrusion in the attorney-client relation
ship was unconstitutional per se and had to be remedied by 
dismissal of the indictment.. State v. Cory, 62 Wash. 
2d 371, 378, 382 P.2d 1019, 1027 (1963). The rule was 
seriously undermined, however, in State v. Baker, 78 
Wash.2d 327, 474 P.2d 254 (1970), where the court held that 
dismissal is available as a remedy only when the defendant 
has been prejudiced. 78 Wash.2d at 332-333, 474 P.2d 
254, 259-60 (1970); Cory was distinguished but not overruled. 
In State v. Grant, 9 Wash, App. 260, 511 P.2d 1013 (1973), 
cert. denied, 419 U.S. 849 (1974), in an opinion by Horowitz, 
J., who is now a member of the Supreme Court of Washington, 
the rule was further undercut. A confidential conversation 
intercepted electronically was excluded from the trial. 
The defendant was allowed discovery of a summary of the 
evidence to be used at trial and had an opportunity to 
object to evidence before trial. The court found that there 
was no prejudice to the defendant and reversal was not 
required. In Hoffa V. United States, supra, however, the 
Supreme Court suggested that dismissal would be required only 
if the intrusion were so pervasive as to prejudice the 
defendant's Sixth Amendment rights at a new trial as well. 
385 U.S. 308 Accord,People v. Pobiner, 32 N.Y.2d 356, 365, 
345 N.Y.S.2d 482 (1973), cert. denied, 416 U.S. 905 (1973). 
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2. Electronic surveillance 

Coverage of meetings and conversations in connection 

with corrupt schemes cannot always be obtained through 

reliable informants or undercover agents. Consequently 

some substitute for the informant or undercover 

t ' h f 1 ' 'II 513 agen 1S necessary. T e use 0 e ectronlC survel ance 

can be, therefore, of unique value in official corruption 

cases. In these situations, the greatest part of the actual 

criminal activity is verbal; indeed, the only conduct required 

under many statutes is an agreement to exchange money for 

a favor or protection. The use of well-placed electronic 

surveillance in a corruption case can make a record what one 

court termed, "the guts of the case.,,514 Such surveillance 

can, therefore, be of crucial value in establishing the 

defendant's state of mind, particularly where threats or 

t ' f' 1 'I d 515 sugges lons 0 V10 ence are vel e . 

513Key terms pertaining to electronic surveillance should 
be distinguished. "Bugging" means obtaining microphone 
coverage of an area, so that a conversation in that area 
can be listened to and recorded elsewhere. "Wiretapping" 
means obtaining coverage of a telephone so that a conversation 
on that phone can be listened to and recorded elsewhere. 
"Recording" means one party to a conversation taping 
the exchange, but not simultaneously permitting others 
to listen. "Transmitting" means one party to a conversation 
wearing a microphone that enables others elsewhere to listen. 

514
S ~, United States v. Napier, 451 F.2d 552 (5th Cir. 1971). 

515For example, a tape allows the jury to hear a threatening 
tone. of voice in a sentence which, if spoken differently 
on the ivi tness stand, seems completely innocuous. In 
United States v. Quintana, 457 F.2d 874 (10th Cir. 1972), 
to take another example, an extortionist made no direct 
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In addition, an important advantage of a recording 

is its elimination of credibility as an issue at trial. 

If the government's key witness is a person whose character 

is not spotless, and the defendant is a respected public 

official, a case of one person's word against another's may 

be fatal for the prosecution. There is no question, however, 

that what is on a tape was said. A properly authenticated 

recording, therefore, removes credibility problems. 516 

a. One-party consent 

Before 1967, the law was clear that, when a conversation 

was recorded, the consent of a party to that conversation 

established the legality of the investigatory procedure. 

Nevertheless, since the Supreme Court conceptualized the legal 

issue both as a "surveillance,,517 and an informant5l8 

~15(continued) 
threats"to the victim but the entire conversation implied 
a threat of violence. In the absence of tapes of the 
conversation, defense counsel might be able to argue on 
summation that since there were no direct threats, the 
"threats" heard by the victim were really a product of 
his own imagination or a misunderstanding; the entire 
transaction would "lose something in the translation." 
Tapes allow the jury to draw the inferences that a reasonable 
victim would draw in the situation. 

516 see , Osborn v. united States, 385 u.s. 323 (1966); 
BouIWare v. Battaglia, 344 F.Supp. 889 (D.Del. 1972), 
which demonstrate the use of a recording to surmount a 
credibility problem. 

517 The surveillance inquiry before 1967 focused on the 
presence of a physical trespass. See, Olmstead v. United 
States, 277 u.s. 438 (1928), a wiretap case where the 
Court concluded that the Fourth Amendment's protection 
did not prohibit actions that involved no trespass on the 
defendant's property. 

SlaIn On Lee v. united States, 393 u.s. 747 (1951), the 
Court faced the issue of the legality of an informant's 
simultaneous transmission of his conversation to a govern-
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bl . t' 1 l' 519 pro em, a preclse ra lona e was e USlve. 

In United States v. White,520 a plurality opinion521 

defined the appropriate rationale. The defendant, White, 

made incriminating statements to Harvey Jackson who, unbeknownst 

518 (continued) 
ment ~gerit. The Court concluded that since the informant 
had been invited into On Lee's laundry, no trespass had 
taken place. Consequently, no search and seizure had 
occurred under Olmstead, and On Lee's incriminating remarks 
were admissible. Id. at 751-752. On Lee also contained 
language that suggested the legality of the procedure 
was based on On Lee's indiscretion in misplacing his 
trust in the informant. Id. at 754. The Hmisolaced 
crus til rationale appeared agaii1ln Lopez v. Um ted States, 373 U. S . 
427 (1962) and in Hoffa v. United States, 385 u.S. 293 (1966). 

5l9The legal basis for recording with one party consent 
remained a matter of academi.c concern so long as it was 
valid under either rationale--no trespass or misplaced 
trust. It became an increasingly practical concern, 
however, as the Court moved away from the Olmstead trespass 
rationale. See Berger v. New York, 388 U.S. 41 (1967). 
In Katz v. UnIted States, 389 U.S. 347 (1967), the Court 
directly overruled the Olmstead trespass doctrine and 
substituted the standard of IIreasonable expectation of 
privacy. 11 Id. at 353. Katz did not involve a one-party 
consent situation, but the demise of Olmstead cast doubt 
on the one-party consent deicisions. In the wake of 
Katz, the one party consent issue could be framed in 
either of two ways. If electronic surveillance with the 
consent of a participating party was primarily a search 
and seizure, violating an individual's reasonable expectation 
of privacy, the Katz rationale would apply and a warrant 
would be require~On the other hand, if the consenual 
surveillance were more akin to IImisplaced trustll in an 
individual turned infoL~ant, there would be no invasion 
of a reasonable expectation of priva9Y and no need for 
a warrant. 

53°401 U.S. 745 (1971). 

521 
The plurality consisted of Chief Justice Burger, and 

Justices White, Stewart, and Blackmun. Justice Black 
concurred on the ground that the Fourth Amendment does 
not apply to any electronic eavesdropping. Justice Brennan 
concurred only on the ground that Katz should not be given 



to White, was transmitting the conversation to government agents • 

• 
A~ White's trial, Jackson was unavailable and the agents 

testified about the conversation. White challenged the 

agents' testimony as fruits of an illegal search and seizure. 

The plurality rejected that contention and reaffirmed the 

validity of the "misplaced trust" rationale. The opinion 

stated.anything verbally conveyed to another could not be 

considered to be done with Ita justifiable expectation of 

privacy. 11
522 The plurality continued: 

If the conduct and revelations of an agent operat
ing without electronic equipment do not invade 
the defendant's constitutionally justifiable ex
pectations of privacy, neither does a simultaneous 
recording of the same conversation made by the 
agent or by others from transmissions received 
from the agent to whom the defendant is talking 
and whose trustworthiness the defendant necessarily 
risks • . . . 

If the law gives no protection to the wrong-doer 
whose trusted actomplice is or becomes a police 
agent, neither should it protect him when the same 
agent has recorded or transmitted the conversatiqns 
which are later offered in evidence to prove the 
state's case. 523 

The White plurality clearly rejected any distinction between 

recording and transmitting, as well as the corroboration 

limitation placed on such activity by the lower court. 524 

521 ( . d) contJ.nue 
retroactive effect. 

522 401 U.S. at 751. 

523 Id . at 751-752. 

524 see , United States v. White, 405 F.2d 838 (7th eire 
1969r; rev'd . 401 U.S. 745 (1971). 
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The White doctrine, approving of warrantless electronic 

surveillance in the post-Katz era where one party consents, 

has been developed and refined by the lower courts. On the 

issue of what constitutes valid consent, the Second Circuit 

said that: 

[i]t will normally suffice for the government 
to show that informer went ahead . . . after 
knowing what the law enforcement officers were 
doing [recording or monitoring.] 525 

The government will have difficulty proving capacity to 

consent in the rare situation where the informant is 

incompetent at the time 0f the alleged consent. 526 On the 

other hand, informant's ulterior selfish motive for 

consenting, for example, an expectation of immunity, does 

not invalidate his consent to the surveillance. 527 

A few guidelines have been formulated on the issue of • 

525united States v. Bonanno, 487 F.2d 654, 658 (2d Cir. 
1973). In that case, even though the consenting party 
was incompetent to testify at trial, since the government 
agents testified that the consenting party was aware of 
the agents' presence and purpose and nevertheless engaged 
in the conversations, a valid consent was inferred. 

526 In united States V. Napier, 451 F.2d 552 (5th Cir. 1971), 
the informant was incompetent at the time of recording, 
incompetent at trial, and had a history of mental illness. 
The court held that consistent with its burden to prove 
consent, the government must prove capacity to consent 
in such a situation. Id. at 555. 

527see , State V. Rich, 518 F.2d 980 (8th Cir. 1975); United 
StateS V. Frank, 511 F.2d 25 (6th Cir. 1975); United States 
v. Osser, 483 F.2d 727 (3d Cir. 1973) ~ 
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the accuracy of any tapes admitted as evidence. 528 
Two 

issues for the discretion of the trial judge are whether 

transcripts of the tapes may be admitted,529 and whether 

unintelligible or immaterial matters on the recording may 

be ' 1 d d 530 l.nc u e . 

Most states that have considered the issue of OIle party 

consent to electronic surveillance have adopted the White 

528The recording instrument must be accurate, secure from 
tampering and must have been operated correctly. United 
States v. McMillan, 508 F.2d 101 (8th eire 1974). The 
individuals speaking on the tape must be identified as to 
connect the defendant with the incriminating statements. 
This may be done through testimony of the informant or 
agents who overheard the conversation. United States 
v. Cosby, 500 F.2d 405 (9th Cir. 1974). The only require
ment for voice identification is that the identifier 
has heard the voice of the alleged speaker at some time. 
United States v. Rizzo, 492 F.2d 443 (2d Cir. 1974). Once 
the accuracy of the mechanical device and the identity of 
the speakers has been established, the foundation has been 
laid permitting the admission of the tapes in evidence. 

52tlnited States v. Roska, 443 F.2d 1167 (2d Cir. 1971). 
Transcripts are of great value to a jury when the recording 
is long, of poor quality, or involves several persons. 
Transcripts are required to be produced when a foreign 
language is spoken on the tape. United States v. Avila, 
443 F.2d 792 (5th eire 1971). Transcripts are a valuable 
prosecution tool if they are admitted into evidence since 
the jury may retain and consult them during deliberations. 
See, United States V. Roska, supra. 

530united States v. Howard, 504 F.2d 1281 (8th Cir. 1974). 
The tape will be admitted unless the unintelligible portions 
are so sUbstantial as to render the recording as a whole 
untrustworthy. United States v. Avila, supra note 529. 

The presence of obscenities on the tape admitted 
does not constitute prejudicial error. United States v. 
Gocke, 507 F.2d 821 (8th Cir. 1974). Even ~ reference 
to a prior criminal conviction in the course of a recorded 
conversation has been deemed a harmless inclusion. Id. 

-.-.. - -. ------------------___ --l 



-160-

531 rationale completely. A few states accept White, but 

532 restrict its scope somewhat; a few reject White completely 

d ' f 'II 533 an requ~re a search warrant or one party consent surve~ ance. 

b. Court-order surveillance 

Federal law and the laws of twenty-three states permit 

court-ordered electronic surveillance where a party to the 

53lThe Fourth Amendment still prohibits warra~tles7 s~rveillance 
which, though characterized as a White situat~on, ~s ~~ 
reality a Katz-style bugging. In united States v. Pad~lla, 
520 F.2d 5~lst Cir. 1975), for example, fed~ra~ agents 
bugged a hotel room that was to be used by the~r l~formant 
and others. The government argued that the result~ng, 
tape was the identical item that would have been obta~ned 
had the informant recorded or transmitted. In rejecting 
thi~ reasoning, the court stated: 

No case has been presented to us which would 
allow the government to engage in unlawful 
electronic surveillance and profit from the 
fruits of that surveillance on the ground that 
had a different means been employed, the record
ings would have been admissible. We reject 
the invitation to so extend the holding of White. 

Id. at 528. See,~., Kerr v. State, 512 S.W.2d 13 (Ark .. 
1974); State v. Karathonas, 493 P.2d 326 (Ariz. 1972); 
People v. Murphy, 8 Cal. 3d 349, 503 P.2d 594, 105 Cal. 
Rptr. 138 (1972); gtate v. Delmonaco, 328 A.2d 672 (Conn. 
1973); ToIlet v. State, 272 So.2d 490 (Fla. 1973); Cross 
v. State, 198 S.E.2d 338 (Ga. 1973); State v. Daniels, 
215 Kan. 164, 523 P.2d 368 (1974); Everett v. State, 248 
So.2d 439 (Miss. 1971); People v. Holman, 356 N.Y.S.2d 
958 (S.Ct. N.Y. 1974); Thrush v. State, 515 S.W.2d 122 
(Tex. 1972). In Florida, however, there may be severe 
practical restrictions on such surveillance due to the 
courts' conception of "valid consent~; See ToIlet v. State, 
supra. 

53k,~, State v. Beavers, 227 N.vL2d 571 (Mich. 1975); 
Arnold v. County Court, 51 Wis.2d 434 (1972); People v. 
Richardson, 328 N.E.2d 260 (Ill. 1975). 

533see , e.9:,., Vvash. Rev. Code Ann. §§9.73 .. 030-9.73.090 
(1974); 18 Pa. Cons. Stat. Ann. §§570l-5705 (Purdon SUppa 
1976) . 
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conversation has not consented to it. 534 Most of these 

statutes set ou~ explicit requirements governing when such 

electronic surveillance orders may issue and h~w the 

surveillance is conducted. Statutes governing the use of 

this kind of electronic surveillance limit the instances of 

its use in one (or more) of four ways: (1) by offense 

("murder," "bribery," etc.); (2) in general terms ("crime") i 

(3) by status ("organized crime activity,iI "national security," 

etc.); or (4) by result ("harm to person"). 

Most wiretap laws catalogue the offenses for which 

th ' t 'd ' , th f t ' 53 5 au orlza lon or ers may lssue; Wl very.ew excep lons, 

"bribery" and "extortion" are among the offenses listed. 536 

All of these statutes are almost identical to the federal 

wire'tap statute, Title III of the Omnibus Crime Control 

534 , '11 ' On the use of court order electronlc survel ance ln 
corruption investigations, See Electronic Surveillance 
Report of the National CommISSion for the Review of 
Federal and State Laws Relating to Wiretapping and Electronic 
Surveillance at 148 (1976) ("used sparingly to investigate 
official corruption"). 

535New Mexico's statute, for example, allows 
surveillance for extortion, but not bribery. 
Ann. §40A-12-l.1 (1) (Supp. 1975). 

electronic 
N.M. Stat. 

536 1 6) , See, 18 U.S.C. §251b(1) (Supp. 97 ; Arlz. Rev. 
Sta~Ann. §13-1057 (A) (Supp. 1973); Col. Rev. Stat. 
Ann. §16-15-102 (1) (a) (1973); Del. Code Ann., tit. 11 , 
§1336 (g) (1974) i D.C. Code Ann. §23-546 (c) (1973); Fla. 
Stat. Ann. §934.07 (Supp. 1976) i Ga. Code Ann. §26-3004 
(c) (1972) i Kan. Stat. Ann. §22-2515 (1) (j) (1,974) i Mass 
Gen. Laws Ann. I ch.272, §99 (F) (Supp. 1975) i Minn. Stat. 
Ann. §626A.05 (2) (Supp. 1975) i Neb. Rev. Stat. §86-703 
(1971); Nev. Rev. Stat. §86-703 (1971); Nev. Rev. Stat. 
§179.460(1) (1975); N.J. Stat. Ann. §2A:156A-8 (Supp. 
1975); S.D. Compiled Laws Ann. §23-l3A-3 (Supp. 1975) 
Va. Code Ann. §'i9.2-66 (1975); Wis. Stat. Ann. §968.28 
(supp. 1975). 
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and Safe Streets Act of 1968. 537 The same is true of the 

538 ' Maryland statues, which allows electronic survelllance 

539 in general terms. The enumeration of crimes by Congress 

in the federal statute limits states' power to allow 

1 ' 'II 540 e ectronlC survel ance. When a state sta~~te allows 

w'iretapping to gather evidence of "crimes f" no crimes other 

than those listed on the federal statute may be included.
54l 

542 
There are a few statutes limiting wiretapping by status 

537 18 U.S.C. §25l7 (1970). 

538 Md. Cts. & Jud. Pro. Code Ann~ §10-403 (1974). 

539 Under the Maryland statute, id., authorization orders 
may issue when: 

(1) there are reasonable grounds to believe 
that a crime has been committed or is about 
to be committed; or 

(2) there are reasonable grounds to believe 
that evidence will be obtained essential to 
the solution of a crime, or which may enable 
the prevention of a crime. .~~~ 

,~"..-

540uni ted States v. Curreri 388 F. su:e,p.,<!".....6~1. (D. Md. 1974) . ... " 
541Id . The nederal statute allows orders to issue 
concerning, among others, the crimes of extortion, bribery 
of public officials or witnesses, and influencing or 
injuring an officer, juror or witness, 18 U.S.C. ~25l6 (1) 
(1970) . 

542 
See, Conn. Gen. Stat. Ann. §54-4l(b) (Supp. 1975) 

(offenses involving "felonious crimes of violence"); 
Mass. Gen. Laws Ann., ch. 772, §99 (B) (7) (Supn. 1975) 
("in connection with organized crime"); N.H. R~v. Stat. 

Ann. §570-A:7 (1974) ("evidence of the commission of 
organized crime"). 
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or by result. 543 

The federal statute sets out clearly the required 

procedures for obtaining an order. Issues arising after use 

of a legitimate tap are dealt with by federal and state 

statutes. Under Title III, a law enforcement officer may 

generally disclose the contents of the tape to another law 

544 enforcement officer or agency. AdditionallYr a law 

543 see , Ore. Rev. Stat. §133.725 (1975) ("crime directly 
and immediately affecting the safety of human life or 
national security"). Wash. Rev. Code Ann. §9.73.040(1) 
(Supp. 1975) also provides: 

(1) An ex pc;rte order for the interception of 
any communlcation or conversation listed in 
RCW 9.73.030 m~y be issued by any superior 
court judge in the state upon verified application 
of either the state attorney general or any 
county prosecuting attorney setting forth fully 
facts and circumstances upon which the application 
is based and stating that: 

(a) There are reasonable grounds to believe 
that national security is endangered, that a 
human life is in danger, that arson is about 
to be committed, or that a riot is about to be 
committed, and 

(b) There are reasonableg:r:-Dunds to believe 
that evidence will be obtained essential to 
the protection of national security, the preser
vation of human life, or the prevention of arson 
or a riot, and 

(c) There are no other means readily available 
for obtaining such information. 

54418 U.S.C. §25l7 (1) (1970). See also, Colo. Rev. Stat. 
Ann. §16-15-102(12)-(16) (1973); Del. Code Ann., tit. 11, 
§ 1336 ( 0) (1) - ( O} (2) (1974) i D. C. Code Ann. § 2 3 - 5 5 3 (a) 
& (b) (1973); Fla. Stat. Ann. §934.08 (1)-(5) (1973); 
Ga. Code Ann. §26-3304 (g) (1972); Kan. Stat. Ann. §22-
2515 (2) - (6) (1974) i Mass. Gen. Laws Ann., ch. 272, §99 (d) (2) . (a) - (e) 
(Supp. 1975); Minn. Stat. Ann. §626A.09 (1) - (5) (SUpp. 19.7-6) i .Neb.· ReV •. 
Stat.§86.704 (1)-(5) (1971); Nev. Rev. Stat.§179.465 (1)-(4) (1975);N.J. 
Stat. Ann. §2A: 156A-17 (a) & (b) (Supp. 1975); N .M. Stat. Ann. §40A-
12-1.8(A)-(B) (Supp. 1975); N.Y. Crim. Pro. Law §700.65 
(1)-(4) (McKinney 1971); R.I. Gen. Laws Ann. §12-5.l-10 
(a) - (c) (Supp. 1975); Va, Code Ann. §19. 2-67 (1) - (3) 
(1975) i Wis. Stat. Ann. §968.29(1)-(5) (Supp. 1975). 
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enforcement officer may use the contents of a tape of 

intercepted communications in performing his official duties.
545 

h d . d . . . 1 t . 1 546 T e tapes may also be use as eVl ence In a crlllllna rla. 

Practical .problems peculiar to the dynamics of official 

corruption, however, often arise when court-ordered electronic 

surveillance is used. These should be kept in mind during 

the use of such surveillance and when critical analysis of 

any electronic surveillance statute is undertaken. At the 

outset, it is difficult to predict when and where illegal 

conversations will occur in corruption investigations that 

often lack an on-going pattern of behavior. Often, the 

public official solicits or accepts a bribe through an 

agent in order to avoid detection. The suspect may avoid 

use of the telephone. If the probable cause standard is 

not met, electrnoic surveillance is precluded. Another 

problem involves the duration of surveillancei crimes of 

corruption mayor may not include ongoing corrupt relation~ 

ships. To be lawful, extended surveillance requires strict 

supervision. Obtaining wiretap extensions, if needed, raise 

legal difficulties. When communications relating to offenses 

other than those specified in the original authorization order 

545 18 U.S.C. §2517 (2) (1970). See also, state statutes, 
supra note 544. 

54618 U.S.C. §25l7(3). See also, state statutes, supra 
note 544. 
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are intercepted, special procedures must also be followed. 547 

While these problems 548 discourage casual use of electronic 

surveilla.nce, this investigative technique can be successfully 

employed. 

3. Simulated Offense 

When a widespread problem with official corruption exists, 

and it is not possible to obtain informant or electronic 

surveillance of the unlawful behavior, it may become 

necessary to probe the activity with an undercover operation. 

Such an operation may be particularly well-suited to the 

investigation of corruption in the criminal justice system 

itself. 

547 18 U.S.C. §25l7(5) (1970) governs. It provides: 

(5) When an investigative or law enforcement 
officer, while engaged in intercepting \V~re or 
oral communications in the manner author~zed 
herein intercepts wire or oral communications 
relati~g to offenses other than: those specified 
in the order of authorization or approval, 
the contents thereof, and evidence derived 
therefrom, may be disclosed or u~ed as ~rovided 
in subsections (1) and (2) of th~s sect~on. 
Such contents and any evidence derived therefrom 
may be used under subsection (3) of this section 
when authorized or approved by a judge of competent 
]urisdiction where such judge finds on subsequent 
application that the contents were otherwise 
intercepted in accordance with the provisions 
of this chapter. Such application shall be . 
made as soon as practicable. 

Most state statutes have a similar provi~ion. See, 
statutes, supra note 544. 

548 See aenerallv Note "Post-authorization Problems in 
The Use of tviretaps: Minimization, Amendment. Sealing 
and Inventories," 61 CornellL .. Rev. 92 (1975). 

----------
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Such undercover operations have, however, recently 

. d h . t .. f th' d" 5 4 9 occaSlone s arp crl lClsm rom e JU lClary. Nevertheless, 

it is difficult to distinguish them from similar investigative 

techniques usually thought lawful that require police 

participation in conduct that would be criminal but for the 

1 1 f . t' f' . 550 genera aw en orcement JUs l lcatlon. Accomplished 

549United States v. Archer, 486 F.2d 670 (2d Cir. 1973) 
(simulated weapons arres~ used to test integrity of state 
prosecutor); Hatter of Nigrone v. Hurtg7q~ 46 App. Div. 
2d 343, 362 N.Y.S. 2d 513 (2d Dept. 1 4 (simulated 
robbery arrest used to test integrity of judge). 

In Archer, the Court of Appeals dismissed the Federal 
bribery prosecution, after sharp criticism of the technique, 
on Federal jurisdictional ground. The state reindicted, 
double jeopardy issues were resolved, Hatter of Klein v. 
Hurtagh, 44 App. Div.2d 465, 355 N.Y.S.2d 622 (2d Dept.), 
aff'd, 34 N.Y~2d 988, 318 N.E.2d 606, 360 N.Y.S.2d,416 
(1974), and the case is now pending. The trial jUdge, 

Hr. Justice Sandler, however, has rej0cted motions to dismiss 
the prosecution on grounds of prosecution misconduct. 
Justice Sandler observed: 

I am persuaded that the carefully selective 
use of the controversial crime under appropriately 
compelling circumstances comes close to being 
indispensable in the investigation of corruption 
at levels that touch intimately the basic 
integrity of the criminal justice system. 

People v. Archer, Misc.2d ____ , N.Y.S.2d __ __ 

(su~. ct. nueens County, March 9, 1977). 

550W. LaFave & A. Scott, Criminal Law §§50,51,56 pp. 
383-84, 389, 406-07 (1972); N.Y.Penal Law §35.05 (McKinney 
1975) i Utah Code §76-2-40 (2) (Supp. 1926) i United States 
v. Russell, 411 U.S. 423 (1972) (sale of drug) i Hamoton 
v. United States, 425 U.S. 484 (1976) (repurchase of drug 
sold); State v. Dougherty, 86 N.J.L. 525,-93 A.98,102 
(1915) ("not invasion ... to ... test integrity ... ") i Wilson 
v. People, 103 Colo. 441, 87 P.2d 5 (1939) (feign accomplice 
not guilty of burglary); People v. Bennett, 182 App. Div. 
871 (2d Dept. 1918), aff'd, 224 N.Y. 594, 120 N.E. 871, 
180 N.Y.S. 13 (1918) -(partic'ipation in jury bribery); 
People v. Mills, 91 App. Div. 331 (1st Dept. 1904), aff'a, 
178 N.Y. 274, 70 N.E. 786, 138 N.Y.S. 560 (1904) (participation 
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under careful supervision, they would seem to be 

permissible and essential investigative techniques in the 

t ' 551 corrup ~on area. 

D. Process of Trial 

1. Accomplice testimony 

Securing evidence of official corruption is important. 

It must, however, also be successfully presented at trial. 

In many prosecutions of official corruption, much of the 

evidence comes from participants in the crime. 552 Whether 

a conviction is allowed based on the testimony of these 

550 (continued) 
in theft of court records); Papadakis v. United States, 
208 F.2d 945 (9th Cir. 1953) (filing false tax returns); 
State v. Busscher, 81 Nev. 587, 591, 407 P.2d 715, 714 
(1965) (subordination of perjury) (ndeception ... permissible 
... good faith ... detecting crimen); State v. Dingman, 
232 S. W. 2d 919 (Mo. 1950) (decoy engaged in sodomy). 
But ~ Crawford v. Ferguson, 5 Okla. Crim. 377, 115 P. 
278 (1911) (incite riot guilty even if intent to enforce 
law: dictum); State v. Turphy, 78 Mo.App. 206 (1899) 
(join gang of murderers guilty of murder even if intent 
to gather evidence) (dissenting opinion). 

551sandard 1.10, Organized Crime: Report of the Task Force 
on Organized Crime, National Advisory Committee on Criminal 
Justice Standards and Goals at 52 (1976). In addition, it 
would seem that even if the tactic were illegal, it would not 
excuse the defendant's independent act of illegal conduct. 
See, ~, Vinyard v. United States, 335 F.~d 171, 181 
(8th Cir. 1964) (bribery not fruit of illegal arrest); 
United States v. Perdiz, 256 F.Supp. 805 (D.C.N.Y. 1966) 
(same) . 

552see , Biegel, The Investigation and Prosecution of Police 
Corruption, 65~. Crim. L.C. & P.S., 135, 152-52 (1974) for 
examples of prosecutorial situations in bribery-extortion 
cases. 
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" 1 . "th f . f . 1 . 55 3 accomp 1ces, ere ore, 1S 0 crUC1a 1mportance. 

Since the 1700's, there has been a general practice to 

discourage a conviction based solely upon the testimony of 

an accomplice.
554 

This was considered part of the judge's 

"exercise of his common law function of advising a jury 

upon the weight of the evidence and was not . . . binding 

th ' II 55 5 h .. f . . t upon .e Jury. T e om1SS10n 0 a caut10nary 1ns ruc-

tion was not a ground for a new trial. 556 Toward the end 

of the nineteenth century in the United States, however, the 

cautionary practice was turned into a rule of law by statute 

553The practice of requiring:that the accomplices be corro~orated 
did not arise in Anglo-American law until the end of the e1ght
eenth century. Until that time, the chief issue concerning the 
accomplice witnesses was over their competence to testif~. 
g, J. Wigmore, Evidence §526 (3d Ed. 1940). If the ac~omp11ce 
had been found guilty of a felony, however)" he was 1ncompetent 
on that ground alone. See, People v. Coffey, 161 Cal. 433, 438, 
119 P. 901, 903 (1911). 

Once a witness was found competent to testify, no 
issue was made as to the quality of his testimony--" one 
oath was as good as another oath. II J. Wigmore, 
supra §2056 at 312. 

The reasons generally offered for regarding 
accomplice testimony with suspicion are two: 
(1) the inherent suspicion of committing a crime, 
see Marrs, The Informant and Accomplice Witness: 
Problems for the Prosecution, 9 John Marshall, J. 
Prac. & Pro.,. 243-44 (1975); and (2) the feeling 
that the accomplice, "may ex:~)ect to save himself 
from punishment by procuring the conviction 
of others" through false accusation, 7 J. Wigmore, 
su~ra, §2057 at 322. 

554 
See, 1 M. Hale, Pleas of the Crown 305 (2d ed. 1680) i 7. 

J. Wigmore,supra note 553, §2056, at 313. 

555 7 J W' . . 19more, supra note 553 at 313. 

556Id . at 319. 
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in many states. According to Wigmore, the reason for this 

development was the elimination in many states of the common 

h 'd 557 
law function of the judge to comment on t e eVl ence. 

, t' 558 
These states require corroboration of accompllce tes lmony. 

Today, the relevant inquiries concerning accomplice corrob

oration in the prosecution of official corruption are: 

(1) whether a witness is an "accomplice" for purposes of 

the particular crime; (2) whether an accomplice's testimony 

requires corroboration; and (3) what evidence is sufficient 

to meet a requirement of corroboration. 

Often, the accomplice corroboration statute includes a 

d f ' 't' f h t h th l' I' bl 559 e lnl lon 0 t e person 0 w om e ru e lS app lca e. 

Some define an accomplice as one who is liable for the 

identical offens~ with which the defendant is charged .. 560 

Others expand that definition to include a witness who "may 

reasonably be considered to have participated in the offense 

charged" or an "offense based upon the same or some of the 

same facts or conduct. ,,561 Still others use the substantive 

557Id . at §255l, at 322. 

558Under these statutes, a verdict of guilty may be set aside 
for lack of corroboration; refusal to give the cautionary in
struction when requested is also reversable error. Id. 
§2056 at 320-21. 

559Se~, ~, Cal. Penal Code §llll (1970); N.Y. Crim. Pro. 
Law §60.22 (McKinney 1971); Nev. Rev. Stat. §175.29l(1) 
(1973) i Mass. Ann. Laws ch. 233 §20l (1974) (applies only to 
witnesses granted immunity). 

560See , California and Nevada statutes, supra note 559. 

56lN. y • Crim. Pro. Law §60,22(2) (McKinney 1971). 
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562 
law on complicity for purposes of the rule. 

In a minority of jurisdictions, where an "identical 

offense" test prevails, a briber is not an accomplice of 

b 'b 563 a r~ ee. Generally, however, the offerer of a bribe is 

an accomplice of the public official who accepts the bribe. 564 

In contrast, the participants in the crime of extortion 

are the extortionist and the victim. Victims 

are not accomplices, so their testimony requires no corrob-

t ' 565 ora ~on. The prosecutor's decision, when confronted 

with an instance of official corruption, to charge bribery 

or exto-rtion, therefore, can have a decisive effect on 

trial proof. 

The states split on the issue of whether an accomplice's 

testimony requires corroboration. Of those states having 

statutes that require accomplice corroboration, some 

562See , ~, Tex. Code Crim. Pro. Ann., art. 38.14 (1966). 
These substantive definitions tend to expand to include . 
anyone "connected with the crime by an unlawful act of omission 
on .his part transpiring either before, at the time of, or after 
commission of the offense, whether or not he participated in 
the offense." Brownv. State, 505 S.W.2d 850 (Tex. Crim. App. 
1974) . 

563S ee, California and Nevada statutes, supra note 559. 

564See , e.g., N.Y. Crim. Pro. Law §60.22 (McKinney 1971}i 
Tex:-Code Crim. Pro. Ann. art 38.14 (1966). The requirement 
of accomplice corroboration in a bribery case has recently 
been abolished in Pennsylvania. See, Pa. Stat. Ann., tit. 
18, §470l (1973). 

565see , N.Y. Penal Law §155.40 (McKinney 1976) for a statutory 
definition of extortion explicitly recognizing the other 
participant as the "victim." 
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require corroboration as a general ru1e 566 while others 

, b '- ' , 1 'f" t 567 requ1re corro ora~1on 1n on y spec1 1C 1ns ances. In 

many states requiring corroboration in some form or another, 

refusal to instruct as to accomplice corroboration, when 

t d t 't t 'bl 568 "1 reques e I cons 1 U es reverS1 e error. A S1rn1 ar 

instruction must be given, however, in many of the non-

corroboration jurisdictions, even though corroboration is not 

required to uphoid the verdict. 569 

In those states that require corroboration, some require 

such corroboration "as shall tend to connect the defendant 

570 wi th the commission of the offense." Others, however 1 

only require that there be corroboration of some other 

element of proof necessary to convict the defendant, or 

even of relevant and material facts directly relating t.o 

th 'f ' 1 d 571 e ma~n act 1nvo ve . These less stringent requirements, 

566see , ~, Cal. Penal Code §1111. (1970); N.Y. Crim. Pro. 
Law§60.22 (McKinney 1971); Nev. Rev. Stat. §175.291(1) (1973) i 
Tex. Code Crim. Pro. Ann., art. 38.14 (1966). 

567 See 1 e. g., Mass. Ann. Laws ch. 233, §20l (1974) (requiring 
corroboration only in the case of an immunized witness) • 

568See , ~1 Peop'le v. Hoover, 12 Cal. 3d 875, 528 P. 2d 760 I 
117 Cal. Rptr. 672 (1974) 1 State v. Pray, 64 Nev. 179, 179 
P.2d 449 (1947); People v. Basch, 36 N.Y.2d 154, 325 N.li!.2d 
156,365 N.Y.S.2d 836 (1975). 

569 See , ~, People v. Georgev, 38 I11.2d 165, 230 N.E.2d 
851~967), cert. denied, 390 U.S. 998 (1968); People v. 
McCoy, 392 Mich. 231, 220 N.W.2d 456 (1974) i Comm. v. Mouzon, 
456 Pa. 230, 318 A~2d 703 (1974) 

570 'k T d See, e.g., statutes of Californ1a, New Yor, exas an 
Nevada cited at note 566, supra. 

571see, ~, Commonwealth v. DeBrodsky, 297 N.E.2d 493 
(Mass. 1973) i Comm. v. Staudenmeyer, 230 PaD Super. 521, 
326 A.2d 421 (~974). 
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in Wigmore1s words, "seem not to mean more, in any case, than 

that the corroboration must have the effect of persuading 

to trust the testimony.,,572 

2. Issues of character 

The successful prosecution of official corruption 

often depends on the ability of the government to persuade 

juries to accept a characterization of events radically 

different than that put forth by the defendant. Typically, 

a government official brought to trial has an unblemished 

public record. He retains highly competent counsel 

and the government case against him involves ambiguous fact 

patterns from which the jury must nevertheless infer corrupt 

intent, for example, was the payment of money a campaign 

contLibution or a bribe? Adequate trial proof usually 

necessitates, therefore, the use of testimony of partici-

pants in the corrupt scheme. Consequently, the important 

trial issues concerning character testimony arise in two 

situations: (1) when the defendant public official calls 

a character witness to exploit his presumption of credibility 

by testifying that the defendant has too honest a character 

to be guilty of the charges against him; and (2) when proof 

572
7 J. Wigmore, Evidence §2059 at 333 (3d ed. 1940). Wigmore's 

theory that corroboration statutes came in place of the judge's 
common law function of commenting' on the evidence no longer 
seems valid. Of the states wi.th corroboration statutes,few 
completely deny their judges the power to comment on the evidence; 
those that do are:Nev. Const. art. 6 §12 (1943); Tex. Code 
Crirn. Pro. Ann. arts .. 36.14 and 38.04 (1966). Some non
corroboration states, moreover, deny their judges the power 
to comment. Ill. Ann. Stat.! ch. 38, §115-4[i] (Smith-Hurd 
1970); La. Code Crim. Pro. Ann. arts 772, 802, 806 (West 
1967) i State v. Pella, 101 R.I. 62, 220 A.2d 226 (1966). 
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of the corrupt scheme rests upon the testimony of a key 

government witness whose character, motivation and veracity 

are peculiarly subject to attack due, to conceded past involve-

ment in the crime. 

a. Defense character witnesses 

The defense may choose to introduce character evidence 

in two distinct situations. The use of character evidence 

allows the defense to show innocence by showing the defendant 

573 incapable of committing the acts of which he stands accused. 

On the other hand, character evidence offered to prove 

"character in issue" is used by the defense when the defendant's 

character is a material fact in issue. For example, in prose-

cutions for extortion through the use of fear, character 

evid~nce regarding the defendant's reputation for violence, 

if known to the victim, is material to the question of the 

victim's fear and its reasonableness, since the government 

must prove that the extortion was accomplished by threats 

against the victim. 574 

In general, the defense has an absolute riqht to make 

use of cha.ractereviaence. 575 The prosecution, however, may 

573see , ~, United States v. Kenny, 462 F.2d 1205, 1225 
(3d eire 1972), where the former governor of New Jersey was 
called as a character-witness for a public official accused 
of violating Federal conspiracy laws. 

574,8ee, ~" United States v. Billingsley, 474 F.2d 63, 66 
(6th eire 1973); United States V. Tropiano, 418 F.2d 1069 
(2d eire 1969), cert. denied, 397 U.S. 1021 (1971). 

57~see, ~, Fed. Rules Evid. Rule 404(a)i 1.J. Wigmore, 
Ev~dence S56 (3d ed. 1940). 

,,, 
------~~---~ 
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576 make use of character evidence only to rebut defense use, 

or where character evidence is offered to impeach a witness. 577 

Evidence of specific instances of misconduct is not admissible 

to prove character, but may be admissible to prove "motive, 

opportunity, intent, preparation, knowledge, identity, or 

absence of mistake or accident. 1I578 The scope of admissible 

character evidence is often also limited by exclusion of 

evidence that would result in harrassment or unfair prejedice. 579 

Where character evidence is being offered circumstantially, 

the methods of proving character are by (1) testimony as 

t t t' 580 .) , , 581 o repu a lon or ~2 testlmony ln the form of opinion. 

576 ld. See also, United States v. Masino, 275 F.2d 129, 133 
(2dCir .1960T:""""-

577see , ~, Fed. Rules Evid., Rules 608 and 609. The pros
ecution must be prepared to explain precisely how evidence of 
specified instances of misconduct will tend to disprove or 
prove consequential facts such as intent or knowledge. See, 
Bullard v. United States, 395 F.2d 658 (5th Cir. 1968). 

578Fed • Rules Evid., Rule 404(b). 

579 See, ~., Fed. Rules Evid., Rules 403 and 611. 

580under the Fed. Rules Evidence, the defendant may elect to 
begin a discussion of his character by calling a witness to tes
tify regarding the defendant's reputation in the community for 
a particular character trait. Rules 404 and 405. The 
trait must be one which, if proved, would be relevant to a jury 
inference of defendant's innocence. The reputation witness must 
not only be familiar with defendant's reputation and be a com
petent spokesman for the community, Whiting v. united States, 
296 F.2d 512 (1st Cir. 1961), but must relate his t~stimony 
to a time contemporaneous with the acts charged, Awkward v. 
United States, 352 F.2d 641 (D.C. Cir. 1965). The prosecution 
may impeach reputation testimony on cross-examination or ca~l 
its own reputation witness in rebuttal. On cross-examination, 
in order to test the wiuless' knowledge of defendant's repu
tation, the prosecution may ask the witness if he has "heard

ll 

of prior specific instances of defendant's conduct. Thus, it 

______ !Ij~\l __________________________ _ 
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In addition, where character is in issue, or where motive, 

intent, or the like is to be proved, character may be shown 

by evidence of relevant specific instances of conduct. 

Impeachment of a character witness in cross-examination 

consists of inquiries into the basis of the opinion formed or 

th 1 . f th t t' 582 e earn~ng 0 e repu a ~on. 

Another method of opening the door to character testimony 

580 (contj...nued). ~, 
is permissible for a cross-examiner to raise defendant's prior 
convictions, not otherwise admissible against the defendant. 
See, Rule 609. The prosecutor is bound only by consideration~ 
of good faith, see, United States v. Giddins , 273 F.2d 843, lIIIi 

845 (2d Cir. 1960), and relevancy, see, United States v. Lewis, 
482 F.2d 632, 639 (D.C. Cir~~973) .~he reputation witness 
who denied he heard or knew o~defendant's prior bad acts may 
not be impeached with extrinsii evidence proving such acts. 
Rule 405(b). 

581Under the Fed. Rules Evid. Rule 405, for example, testimony 
in the form of opinion may be offered from one acquainted with 
the defendant or by experts competent by virtue of their train
ing to form opinions about the character of people. Opinion 
testimony by character witnesses chosen by defendant on the 
basis of the personal relationship they share with each other, 
the main concern for our purposes, presents the same issues 
discussed supra, note 580. The only significant distinction 
is one of form. Opinion testimony may be elicited in a more 
direct and less artificial fashion than can reputation testi
mony_ One must only establish that the character witness has 
known the defendant long enough to form an opinion as to a 
relevant character trait. 

582since defendant public offf.i~cials offer character testimony 
from witnesses whose own personal characters and reputations 
could not seriously be challenged, the impeachment reduces 
to a challenge of what was said rather than who is now saying 
it. Questions sho~be directed to how much contact the wit
ness had with the defendant, under wha-t circumstances f and 
under what conditions and with whom defendant's reputation was 
discussed. The cross-excun.iner most often seeks to show the wi t
ness relied on isolated ot' irrelevant instances of conduct, had 
no real familiarity with the defendant, or held a personal 
grudge or prejudice. 
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is for the defendant to take the stand. 583 Although the 

defendant thereby puts his character in issue, the permissible 

scope of character impeachment is strictly limited to the 

character trait of truthfulness. 584 Thus, the defendant 

may be asked on cross-examination only about non-conviction 

misconduct, or prior convictions ~hat ar6 relevant to his 

character for truthfulness. 

Practically speaking, character evidence offered to 

circumstantially prove innocence is of strictly limited 

value at trial. Although the literature on character 

. d . . . f' 585 d fl' 1 d eVl ence lS slgnl lcant, e ense counse lS rare y urge 

to use character witnesses. Not only might character 

evidence backfire by opening the door to a discussion of the 

defendant's past, but it may cause jurors to feel defense 

counsel is trying to hoodwink them. 586 Character evidence is 

best reserved for situations in which defense counsel is 

desperate to provide the jury a peg on which to hang a not 

583As a practical matter, defendant public officials accused 
of corruption run the risk that an election not to testify on 
their own behalf will result in conviction by jurors suspi
cious of their silence. The prosecution, however, may not com
ment upon a defendant's refusal to take the stand. Griffin v. 
California, 380 U.S. 609 (1965). 

584see , e.g., Fed. Rules Evid., Rules 609 and 609: United 
Sta~ v. Harris, 331 F.2d 185, 188 (4th Cir. 1964). 

585For a useful bibliography, see, A. Amsterdam, B. Segal, 
and M. Miller, Trial Manual for the Defense of Criminal Cases, 
(3d ed. 1975). 

586A parade of character witnesses of diverse types and back
grounds arouses jurors' suspicion that defense council is 
appealing to their prejudices and underestimating their 
capacity to comprehend complex, incriminating fact patterns. 
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'1 d' t 587 gUl ty ver lC . This tactic is most appropriate in a minority 

jurisdiction that permits a charge that character evidence alone 

is sufficient to raise a reasonable doubt~588 

The prosecution should cross-examine character witnesses 

only in two situations: (1) where there is an opportunity 

thereby to acquaint the jury with instances of defendant's 

past conduct that are otherwise inadmissible; and (2) where 

knowledge of reputation or familiarity with the defendunt 

appear peculiarly suspect. Attempts to impeach without 

such bases smack of harassment. 

b. Shady government witnesses 

As noted above, it is not likely that the prosecution's 

case in official corruption prosecutions can be based on the 

testimony of unimpeachable witnesses. In bribery situations 

for example, the government's indictment may very well charge 

both the defendant and the government's chief witness with 

the same basic offense. It is to be expected, therefore, 

that the defense will sharply att~ck thegQvernment's key 

witnesses. 

587This would occur where an objective evaluation of the evidence 
implies almost certain conviction, yet defendant has presented 
a personable and sympathetic appearance to the jury. 

588compare United §.!:.ates v. Lowenthal, 224 F.2d 448, 249 
(2d Cir. 1955) with' Unit'e'd 'States v. Donnelly, -179 F.2d 227 
(7th Cir. 1950)-.-
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Relevant traditional impeachment methods
589 

are (1) the 

use of prior inconsistent statements,5~0 (2) a showing of 

bias or interest,591 (3) criminal convictions used to attack 

. 592 (4) . t f' d t 593 a w~tness' character, pr~or ac s 0 m~scon uc , 

589Fed . Rules Evid., Rule 607 permits impeachment of a party's 
own witness. This is an important change in federal law. 

In New York, impeachment of one's own witness is not 
permitted except through prior written and signed inconsistent 
statements or prior inconsistent statements made under oath. 
N.Y. Crim. Pro. Law, §45l5 (McKinney 1972). In criminal 
cases, however, turncoat witnesses who surprise the calling 
party may be similarly impeached. N.Y. Crim. Pro. Law, §60.35 
(McKinney 1971). 

590Fed . Rules Evid., Rule 804(d) (1) (A) changes prior Federal 
law by allowing prior inconsistent statements to be considered 
as SUbstantive evidence. 

Rule 613(b) requires that a foundation to b~ laid prior to 
production of a witness' inconsistent statement, thus allowing 
the witness a chance to rebut or explain the inconsistency. 

591Bias is never classified as collateral; a cross-examiner 
introduce extrinsic evidence to show a witness' bias or 
interest .. See, Hale, "Bias as Affecting Credibility," 1 
Hastings L.J:-l (1949). No foundation need be laid. 

may 

592ped • Rules Evid., Rule 609(a), for example, provides for 
impeachment of a witness by eliciting from him the fact of prior 
criminal convictions or putting into evidence a public record 
of the witness' convictions. The conviction, however, must have 
been punishable by imprisonment .in excess of one year (unless 
the crime involved dishonesty or false statement), and its pro
bative value must outweigh prejudice to the defendant. Gener
ally, the crime must have been committed within the last 10 
years. The prosecution must also prov:ide notice to the· 'defense 
that it intends to move to use such convictions. 

593E t" . d '. . f' t f' d h d' d x r~ns~c ev~ ence OI spec~ ~c ac s 0 m~scon uct t at ~ 

not CUlminate in criminal conviction or involve false state
ments cannot be used to impeach a witness under Fed. Rules Evid., 
Rule 609. In the federal courts and the majority ~r juris
dictions, however, a witness may be pressed to admit such acts 
on cross-examination if they are (1) probative to character 
for truthfulness, (2) the danger of unfair prejudice does not 
outweigh probativeness, and (3) harassment or undue embar
rassment would not resul~ See, Rules 608, 403, and 611. The 
inquiry must be in good faitN. 
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594 
(5) poor reputation for truthfulness. 

After a witness' character has been attacked, the party 

first calling him may attempt to rehabilitate by calling 

witnesses to testify to his character for truthfulness.
595 

In federal courts and the majority of jurisdictions r prior 

consistent statements are inadmissible to counter impeach-

ment by a prior inconsistent statement, with one exception: 

where (1) the prior consistent statement antedates the 

existence of an alleged motive to falsify at trial, and (2) 

the testimony is attached as a recent contrivance. 

While good defense strategy mandates emphasizing 
, 596 

prosecution-witness bias in official corruption trlals r 

it is arguably good strategy for the prosecutor to be first 

in time to bring out impeaching facts. The prosecutor should 

"draw the teeth" of cross-examination by eliciting facts 

594Generally, bad character is considered irrelevant to a· 
witness' in-court veracity. Fed. Rule 608 requires the char
acter trait proved by opinion or reputation testimony be that 
of truthfulness only. In New York, impeachment by evidence 
of bad 'reputation for truthfulness necessitates the introduc
tion of extrinsic evidence. The impeaching witness may not 
testify to specific instances of untruthful conduct or to 
his opinion based on personal observation. Carlson v. Winterson, 
147 N.Y. 652, 42 N.E. 347, 107 N.Y.S. 397 (1895). 

595The "no bolstering rule" precludes the admission of evidence 
of good character for truthfulness before such good character has 
been attacked. An attack is made by explicit opinion or repu
tation testimony as to untruthfulness, evidence of prior con";"; 
viction, or witness acknowledgment of non-conviction misconduct. 
C II .McCormick, Evidence §49 (1954). 

596r £ t" f 1 a prosecu lon wltness a sely responds that he has made 
n.o deal with the prosecution in exchange for his testimony, 
the prosecutor must disclose the truth. Giglio v. united 
States, 405 U.S. 150 (1972). 
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on direct examination, which would otherwise only be revealed 

to the jury on cross-examination. A witness gains credibility 

when such facts are voluntarily elicited by friendly counsel, 

especially when those facts include plea bargains made with 

the witness in exchange for his testimony. Further it should 

be brought out that no plea arrangements or immunity grant 

covers perjury, and, therefore, the witness must tell the 

truth. FinallYI the point can be made on closing that the 

Government must take its witnesses as it finds themi it was 

the defendant who first chose himself to associate with the 

h d · 597 say w~tness. 

3. Joinder and Severance 

Ideally, if an organized crime offender is involved I it 

is best to put the corrupt official on trial with him, though 

598 a motion for severance will surely follow. It is good 

strategy, too, to call sophisticated suspects before an 

597 In United states ~. Corallo, 413 F.2d 1306, 1322 (2d Cir. 
1969) ,this instruction was upheld: 

In certain types of crime the government, 6f 
necessity, is frequently compelled to rely upon 
the testimony of accomplices, persons with criminal 
records, or informers. Otherwise it would be diffi
cult to detect or prosecute some wrong-doers, and 
this is particularly true in conspiracy cases. 
Often it has no choice in the matter. It must take 
the witnesses to the transactions as they are. 

59Ssee , ~, United States v. Addonizio, 451 F.2d 49, 62-63 
(3d Cir.) ,cert.' 'denied, 405 U.S. 936 (1972), where the mayor 
of Newark objected to being tried with the "underworld" figuresi 
his motion was rejected. 
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599 investigative grand jury in its later stages. If they have good expla-

nations, it is better for all concerned that no indictment issue. If they 

try to lie their way out of it, the careful prosecutor will be in a 

superior position at trial having had time to check out their false 

sto~. They can also be indicted for perjury, and that offense can be 

added to their others. 600 consequently, it cannot be teo strongly 

emphasized that in the investigation and prosecution of official corruption 

joinder and severance rules are especially :inq;:ortant~ 

Most states have cast these rules in statutory form, 

although some states rely solely on common law rules. 60l 

In either case, because of the need to do justice in criminal 

trials, most states leave substantial room for the exercise of 

discretion by the court in ruling on joinder and severance 

t ' 602 mo lons. In all jurisdictions, the essential question 

599see , ~, United States v. Isaacs, 493 F.2d 1124 (6th Cir. 
1974); United States v. Sweig, 441 F.2d 114 (2nd Cir. 1971); 
United States·v. Corallo, 413 F.2d 1306 (2nd Cir. 1969); United 
States V. Addonizio, 313 F.Supp. 486 (D. N.J. 1970), aff'd 451 
F.2d 40 (3rd Cir.), cert. denied, 405 U.S. 936 (1972); each case 
is an excellent example of the use of the strategy in a corrup
tion setting" 

600S - U 't d St tIt 599 ~,~, nl. e - a es v .. saacs, supra no e • 

601 Common law states are New Hampshire, Rhode Island, South 
Carolina and Tennessee. 

602In some statutes this discretion is bound up in complex 
verbal formulaion. See, ~., American Bar Association Pro
ject on Minimum Standards for Criminal Justice: Standards 
Relating to Joinder and Severance (1967) §2.3(b) (i) (herein
after cited as ABA:Staridards) (severance should be granted 
before trial where "it is deemed appropriate to promote a 
fair determination of the defendant's guilt or innocence.") 

In others, the discretion is literally unbounded. ~ 
e.g., Conn. Gen. Stat. Ann. §54-57 (1960) (permitting joinder 
of offenses "unless the court; orders otherwise.") 

--- --------- -- ------ -- ---------------
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in deciding joinder and severance motions is whether the 

prejudice to the defendant outweighs the value to the state 

f . 1 t' 1 603 o a s1ng e r1a . 

By far the most influential codification of joinder and 

604 
severance has been the Federal Rules of Criminal Procedure. 

Most states have adopted the Federal Rules verbatim, 605 used 

them as a model,606 or combined them with the ABA rules.
607 

602 (continued) 

Statutes do exist which grant the defendant an absolute 
right to severance from other defendants, see, ~, W.Va. 
Code Ann. §62-3-8 (1966); Va. Court Rules 3A: 13(a), or an 
absolute right to severance of offenses. See,~., Texas 
Penal Code Ann. §3.04 (a) (1974). 

603see also 2 L. Orfie1d, Criminal Procedure Under the Federal 
R ures,- § 14 : 65, p. 3 8 9 ( 19 6 6) . 

604Approximate1y three-fifths of the states have adopted joinder 
and se~rance statutes patterned entirely or in large part on 
either the Federal Rules or the ABA rules, supra note 602. 

605A1aska R. Crim. P. 8, 13, and 14; Delaware R. Crim. P. 8, 
13 and 14; Haw. R. Crim. P. 8, 13, and 14; Ill. Rev. Stat. 
C. 38, §§111-4, 111-7, and 111-8 (1971); Ky. R. Crim. P. 
6.18, 6.20j 9.12, and 9.16; Me. R. Crim. P. 8,13, and 14; 
2A Nebr. Rev. Stat. §29-2002 (1964); 6 Nev. Rev. Stat. §§143.113, 
173.1135, 174.155, and 174.165 (1975); N.J. Court Rules (cr. 
Prac.) §§3:7-6, 3:7-7, 3:15-1, and 3:15-2 (1976); N.D.R. Crim. 
P. 8, 13, and 14; 42A Wisc. Stat. Ann v §971.12 (1971); Wyo. 
R. Crim. P. 8,13, and 14. 

606co10 . R. Crim. P. 8, 13, and 14; 4 Idaho Code Ann. §§19-2106 
and 19-1432 (Supp. 1965); Kan. Stat. Ann. §§22-3203, 22-3204 
(1974); La. Civ. Code Ann. (Code Crim. Pro. arts. 493; 494, 
and 495.1; Supp. 1975); 9B Md. Code Ann~ 716, 734 and 
735 (1971); 8 Mont. Rev. Code Ann. §95-1504 (1969); Ohio R. 
Crim. P. 8,13, and 14; 22 Okla Stat. tit. 22, §§436-439 (1969); 
P.a. Rules of Court (Cr.Pr. 219) (1975) r 8 Utah Code Ann. 
§77-21-31 and 77-21-44 (Supp. 1975). 

607Ariz • R. Crim. P. 13.3 and 13.4 (1973); 33 Florida Stat. 
P.u~n. 3.150-3.152 (1975); 6 N.M. Stat. Ann. §§41-23-10, 41-23-11 r • 

and 41-23-34 (1964); 1 C N.C. Gen. Stat. §§15A-92b and 15A-927 
(1975) . 
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Rule 8(a) permits joinder of same or similar offenses, a 

t t . 1 .. 608 d 1 8 ( ) . mos con roverSla prOVlSlon, an Ru e b permlts 

joinder of defendants. 609 

608some commentators call for its abolition. See, Note IIJoint 
and Single Trials Under Rules 8 and 14 or the Federal Rules 
of Criminal Procedure,lI 74 Yale L.J. 553 (1964); Maguire, 
"Proposed New Federal Rules of Criminal Procedure, II 23 Or. L. 
Rev. 56 (1943); Orfield, II A Note on Joinder of Offenses'~ 41 
Or. L. Rev. 128 (1962). 

The view has been expressed that if the aim of criminal 
justice is to convict on the evidence, then the combination of 
several crimes (not sharing commonality of time, place, or 
purpose) in one indictment serves only to prejudice the jury 
or to prevent the defendant from selectively choosing which 
crime he wihes to challenge on the witness stand. 

Joinder of offenses based on the same transactions, or 
acts, or transactions growing out of a common scheme or plan, 
on the other hand, is subject to less criticism because the 
considerations that make similar offense j'oinder undesirable 
are minimized in similar transaction joinder. The root premise 
of similar transaction joinder--the need to consider the broad 
and pervasive·des~gns·that might be: lost(or inadmissible) 
in several individual trials--is fully consistent with the 
"other crimes" rule. Moreover, the likelihood that a defendant 
would wish to testify as to only one of several allegedly 
related crimes is much less likely. The usual considerations 
of time, expense and energy are also more relevant here where 
common elements of proof reach beyond the defendant's name and 
the crime with which he is charged. 

609 If a number of defendants are "alleged to have participated 
in the same act of transaction or in the same series of acts 
or transactions constituting the offense or offenses" then 
taking proof in a joint trial of all suchgefendants is more 
efficient and permits the jury to view the big picture. 
See, generally, "Joinder of Defendants in Criminal Prosecutions," 
42 N.Y.U. L. Rev. 513 (1967). 

The chief problem in joinder of defendants is whether 
joinder may retroactively be held improper on the basis of 
failure of proof of connection at the trial. The key word 
in Rule 8 is lIalleged t' and the Supreme Court held in Schaffer 
v. United States, 362 U.S. 511 (1960), that as long as the 
prosecutor alleges in good faith that defendants are part of 
a series of transactions, joinder remains proper even after 
issues of commonality are disposed of in the defendant's 
favor by the trial court. 
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NEW IIANPSIlIIm eN) 
§640:4 (§640:5) solicits, accepts or 

agrees to accept; 
offers, gIves or 
promises 

public servant or juror 

pecuniary beneftt for past official 
act (from person interested in 
official act pending or possible) 

--- (offerer knowingly) 

Note: Sec a]so §640:6 (compensation for services). 

NEI4 JERSEY 
§2A:I05-1 

NEW NEXICO (N) 

receives or takes judge, magistrate or public offlccr 

fce or rewnrd, not a11014ed by lllW, 
for official act 

under color of office 

receives 

NO GENERAl. STATUTE ON GRAFT. nut see, c.g., §1'1-9-6 (mayor or officer receivi.ng fces). 

(offerer 
has knowledge) 

1111 sdemeanor 

felony 

---------------------------------------------------------------------------------------------------------------------.-------------------------
NEH YORK (N) 
§§200.35; 200.30 solicits, accepts or 

agrees to accept; 
offers, confers or 
agrees to confer 

public servan t 

benefIt, not authorized, for 
off1rial act reqnlred 

Note: See also §§200.20, 200.25 (reward for official misconduct). 

---; knowingly ---; knowledge mlsdemeanor 

I 
N 

------------------------.-------------~ 
NORTII CAROLINA 

NORTII DAKOTA (N) 
§l2.l-12-01 
(llribery) 

NO GENERAL STATUTE ON GRAFT. 

solicits, accepts or 
agrees to accept; 
offers, gives or 
agrees to give 

public servant 

thing of value as constderntion for 
official act or vlolatlon of duty, 
including past act or violation 

Note: Per H2.1-12-0l(2) it is no defense that the recipient was not qualified. 

Ollro (N) 
§292.1. 4 3 solicits or receives public servant 

compensnt:lon or fee, greatcr tlwn 
providod by law, for performance 
of duty 

Note: See lIlso, e.g., §2921.41 (theft in office), §2921.42 (interest in contrllct). 

knnwtngly knowlodge 

knowingly 

fcd any 

misdcmennor, hnr 
to o[Uce 

o 
I 



OKLAIIONA 
74 §J/,04 (§}409) 
(not penal 1:0(11,) 

1l011cLts or receives sXate employee (legislator) 

cOlllpensation impairi.ng judgment 
in official act (not authorized by 
law, from source other than state) 

Note: See also, e.g., §386 (gift to juror). 

OHEC10N (N) 
§2!14.01,0 
(not penal code) 

solicHs or receives: public official or candidate or 
offers member of hLs household 

gifts with Ilggregate val ue over 
$100 withIn year, from source 
interested in official act 

Note: See aJso §§162.405, 162.415 (officlal misconduct). 

(recciv~:;) dlsmissal, 
reprimand 

fine, for feHure 

PENNSYLVANIA (N) NO GENERAL STATUTE ON GHAFT. Dut see, e.g., 16 §§7802, 4803 (rece1.ving gratuHies--lst class counties, 2nd class counties). 

HIIOIlI~ ISLAND 
§§11-7-]; }]-7-4 
(part of Bribery) 

obtains or attempts 
to obtain, accepts or 
agrees to accept; 
offers or gives 

public servant 

gift or valuable conslderation as 
reward for I'll!lt official act or 
omission 

corruptly 

Note: Per §U-7-6 injured person lllay recover double damages. 

SOU'l'1I CAHOl.INA 
§16-2l3 

SOll'l'lI DAKOTA (N) 
§22-J.2A-8 

accepts 

asks or receives 

public officer 

rebate or co"~ensation greater 
than provided by law 

pubLIc serl/ant 

unauthorized gratu:l.ty, reward, 
emolument or conslderation 
for official act 

Note: See a.lso §22-12A-9 (aol1cita'lon of compensation for omjssion of duty). 

TENNESSEE NO CENlmAL STATUTE ON GRAFT. 

accepts 

misdemeanor 

felony or mis
demeanor 

misdemeanor, bar 
to office 

I 
N 
lJl 
I-' 
I 



'mXAS (N) 
§J6.07 (§36.08; 
§J6.09) 

UTAI! (N) 
§76-8-l05 

sulicits, accepts o~ 
ng~ees to accppt; 
offers, confers or 
ngrees to confer 

solicits, nccepts or 
ngrees to.accept; 
offers, gIves or 
promIses 

publiC' servant 

pecun:l.n;:y benefit for favonlble 
pnst offJciol act (from person 
subject to jurlsdlction of 
pubiic servnnt) 

public servant 

pecuniary benefit for past 
orfictlll act 

JntcnUonnl1y or 
knowingly (---) 

recklesRly 

Note: See 1I1so §76-8-201 (officinl rniRcooduct) and, e.g., §67-16-5 (etllics nct: gift Dr loan). 

VERHONT NO GBNBRAI. STATUTB ON GRAFT. 

(I(oOI~led!\e or 
Jurisd[('tJon) 

m IRdl'IIINIIIOr 

mi::;demeanor 

--------------------------------------------------------------------------------------------------------------------
VIRGINIA (N) 
§§2.1-]51, 2.1-J54 nccepts 

WASIIINGTON (N) 
§112. 22. 040 receives or agrees 

to receive; gives 

public servnnt or juror 

gift, favor or service that migbt 
influence officinl duties 

public ofUcer 

ullauthorized cOlopensation from 
source other than sLate, for 
official services 

accepts 

recpives 
or ai\rees; 
gIves 

knowingly 

Note: See also §9A.68.0JO (unlawful compensation) and, e.g., §~2.18.200 (gift to state employee). 

WEST VIRGINIA 
§61-5A-I, (§61-5A-6) soHcits, accepts or public servant or Juror 

IHSCONSIN (N) 
§946.12(5) 

agrees to accept; 
offers, confers or 
agrees to confer 
(accepts or agrees 
to accept) 

solicits or accepts 

pecuniary benefit for past 
official act or violation of duty 
(from'person interested in 
offldnl oct) 

public servant 

valuable thing, p,reater or less in 
vnlue than fixed by law, for 
performance of duty 

under color of office 

Note: See also §946.12(J) (official misconduct). 

(accepts or 
agrees) 

intentionally 

miRdemeanor 

misdemeanor 

misdeme<Jnor 

(knowledge) 

knowledge 

I 
N 
U1 
Iv 
I 



WYOHING NO GENlmAL STATUm ON GHAF'I'. 

llTS'l'IUC'l' OF COLUHIIIA 
§1-1J81(d) solicits or receives; 

offers or pays 
public off! cer 

money in excess of thut provided 
by luw for advice or asslsttmce 
in official capacity 

Note: See also, e.g., §4-129 (emolument to police). 

mlsdemeanor 

I 
IV 
lJl 
W 
I 
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SELECTED BIBLIOGRAPHY-

The following is a selected portion of the subject list 

of P. Martin, Organized Crime: A Bibliography (Cornell 

Institut~ on Organized Crime, 1976). The complete bibliography, 

available through the Cornell Institute on Organized Crime, 

is a major improvement on prior bibliographies on organized 

crime in a number of ways. It contains an extensive and 

detailed subject listing that allows access to each biblio

graphic item by an average of five subject descriptors. 

It also provides complete bibliographic information, facilitating 

location of the item. Finally, it contains 1750 entries, 

eighty per cent more .entries than the largest previously 

existing bibliography on the organized crime. 

The bibliography was compiled with the expectation that 

it will be comprehensive in the future. As a result, all 

literature located on organized crime was i.ncluded. The 

bibliographers have made no value judgements either as to length 

or quality. 

At this point, the bibliography omits only newspaper 

articles and non-law related social articles. 

The following selected portion of the bibliography 

contains items that relate to corruption as it relates to 

organized crime; it is not a bibliography on the general 

topic of corruption. There are also other items in the 

bibliography that relate to corruption that appear under more 

general descriptors such as "Organized Criminal Activities" 

or "Labor Rackete~ring.~ The following, however, can be 
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used as a starting point for research on corruption. 

Nevertheless, the complete bibliography should be used if 

a thorough search is being conducted. In addition, this 

selection was taken from the bibliography before it was 

completed, so a few more documents will appear under these 

corruption descriptors in the final bibliography. 

A sample monograph entry and a sample serial article 

appear in the following pages to facilitate use of the print

out. Instructions on how to use the bibliography appear in 

the larger work from which this printout was selected. 



SAI.'1PLE MONOORAPH ENTRY 

AUI'HOR. Where the 
author is unknown\ 
the word ANOtrovDUS \ 

* An asterisk indicates that the item 
has been physically examined by the 
Cornell bibliographers. 

.---4ADDITIONAL IMPRINTS. 

appears here. 
\ 

TITLE. In the title 

- A dash indicates that the item was 
not obtainable and therefore was 
indexed from title alone. 

listing this Will~ 
be the top line of 
the entry. 

. * TAFT, PHILIP. 
IMPRINT. The place CORflUPT ION AND RACKETEER ING IN THE LABOR HO HENT. 
of publication, " ~2D EO., lTHACA, <NEW YORK STATE SCHOOL O. INDUSTRIAL AND 
publisher, and LABO~ RELAT IONS, CORNELL UNrv., 1970). (1ST ED.: 

'dd 19501. , 
date are proVl e 77P. (CORNELL UNIVERSITY, NEW YORK STATE SCHOOL OF 
for the latest INDUS TRI tiL ANO LABOR RELAT IONS, BULL ET IN 38 )~----' 
edition. I NCLu'OES 0 J ~L I OGRAPH I CAL REFERENCES. 

r---~VERI F I CAT ION: NIC. LC NO. 70-631627~-------_...J 

COlJATION. Pagi~ 
nation and other 
features such as 
maps or illustra-~ 
tions .. 

NarES . Additional 
information about 
the item such as 
pertinent sections 
or highlights. 

VERIFICATION .k-------' 

Standard biblio-
graphic source 
where the item 
was verified. 

DE SCR I PIORS: MONOGRAPH. LABOR RACKETEER I NG.-<:-------, 

CORNELL 
CORN ELL 

. I LR. 

CORRUPT ION IN LA90R UNIONS. 
LOCATIONS: LAW KF3390 T12 1970. ALSO BPA ANO ILR. 
LOCATIONS OF OTHER EDITIONS: 1ST ED. IN: BPA AND 

.I--I-~ CORNELL LOCATIONS. All locations 
of the work in the Cornell Library 
System. 
CORNE.LL ~TIONS OF Ol'HER EDITIONS. 
IDeations in Cornell Libraries of 
editions other than the first one 
listed in the imprint. 

Provided for ·ti1e 
first date of pub
lication and/or 
additional printings 
of the latest edition. 

SERIES. Indicates 
pw' TCation as part 
of ·"!sries. . 

L.C. '''':,.~~ NO. 
Library of Congress 
Card Number. 

SOURCE. If the item 
appears within same 
other publication, 
e.g. a journal, that 
publication is 
identified. (Not 
shown here - see 
next page) 

DESCRIPTORS. Each 
publication war 
assigned an i3,vt;:. ;;1e 
of 5 descriptors .. 
The work appears . 
in the Elubject List 
under EACH of the 
descripto.t:,; ::: "i"iigned 
to it. 

I 
I\.) 

U1 
en 
I 



AUl'HOR. \'Vhere the author 
is unkna.vn the word 
ANONYNOUS appears here. 

TITLE. In the title+---" 
li[3ting this will be 
the top'line of the 
entry. 

SAMPLE SERIAL ARTICLE ENTPY. 

An asterisk indicates that/the item 
has been physically examined by the 
Cornell bibliographers. 

- A dash indicates tilat the item was 
not obtainable and therefore was 
;indexed from title alone. 

* NONYHOUS. 
'---------~ II TItE STRI KE FORCE: ORGANI ZED LAW ENFORCEHENT VERSUS 

SOURCE. If the item ORGAN I ZED CR 1 ME." 
a)?pears v,D.thin sane ~(C'--'--------~).IN: 6 COLU/1 J L & SOC PROIl 't96-523 (19701. 
other publication DI:SCRIPTORS~ AR1'ICLE. STRIKE FORCE. LAW ENFORCHIENT. 

INDICTMENTS ANO CONVICTIONS-STATISTICS. 
e.g. a journal, that CORNELL LOCA1'IONS~ LAW KF10 C65. 
publication is 
identified. Note 
that journal titles 
are abbreviated and 
that a list of serial 
abbreviations and a 
list of serial 
verifications (;in
cluding starting 
dates) appears 
on pages lxxiii and 
;!,xxxii. 
Note that in the 
case of a journal 
article -the source 
includes: 
vol. jOl,'I.rD81 paqel? of 
no. tJ. tie aftJ.cle 

ESCRtP'TORS. Each pub
lication was assigned 
an average of 5 de
scriptors. The work 
appea in the SLUJ-
ject ,st under EACH 
of the descriptors 
assigned to it. 

(dC;lte of) 
J.ssue 

COR"JELL I1X!A'l'IONS. All locations 
of the journal in the Cornell 
Library System. 

I 
N 
U1 
-..J 
I 
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COMMERCIAL BRIBERY. 

* ANONYr~OU:;. 
"BRIBERY IN COMMERCIAL RELA.TIONSHIPS .. II 

IN: ~5 HARV L REV 12~8-!252 (MAY 1932). 
DESCRIPTORS: A~TICLE. COMMERCIAL BRIBERY. 
CORNELL LOCATIONS: LAW KF10 H3~. ALSO ILR. 

* MASSACHUSETTS. LSGISLATIVE RESEARCH COUNCIL. 
REPORT RELATIVE TO COMMERCIAL BRIBERY. 

<BOSTON) T~E COUNCIL, 1975. 
40P. «MASS. QENERAL COURT) HOUSE (OF 

REPRESENTATIVES. DOCUMENTSc DOCUMENTS); NO. 5533). 
VERIFICATION: NIC-L. 
DESCRIPTORS: REPORT. COMMERCIAL BRI3ERY~ 
CORNELL LOCATIONS: LAW KFM2968 A1 A25 1975. 

CORRUPTION IN LABOR UNIONS. 

* BELL, DANIEL. 
THE END OF IDEOLOGY; ON THE EXHAUSTION OF POLITICAL 
IDEAS IN THE FIFTIES. 

REV. ED •• N.Y •• FREE PRe (1965). (1ST PUB.: 
(1960»). 

474P. 
StE PART 2 CH. 7: IICRIME AS AN AMERICAN WAY OF 

LIFE", PP. 127-150, CH. 8: liTHE MYTH OF CRIME 
WAVES", PP. 151-174., AND CH. 9: liTHE 
RACKET-RIDDEN LONGSHOREMEN", pp. 175-209. 

INCLUDES BIBLIOGRAPHIESo 
VERIFICATION: NUC('63- t 67) VOL.5 P.43G. LC NO. 
66-18564 
DESC~IPTORS: CHAPTER. SOCIO-ECONOMIC CLIMATE. 

GAMBLING. MAFIA-MYTH OR REALITY? 
ETHNIC GROUPS. CORRUPTION IN LABOR 
UNIONS. LABOR RACKETEERING. 
WATERFRONT. 

CORNELL LOCATIONS: ILR HN57 845 1965. 
CORNELL LOCATIONS OF OTHER EDITIONS~ 1960 ED. IN 

OLIN HN57 843. ALSO UNuGR AND MANN. 1962 ED. IN 
MANN. 

* BELL, tJ.F. 
"CORRUPTION AND UNION RACKETEERING." 

IN: 36 CURR HIST 343-346 <JUNE 1959). 
DESCRIPTORS: ARTICLE. LABOR RACKETEERINGe 

MCCLELLAN COMMITTEE. CORRUPTION IN 
LA30R UNIONS. 

CORNELL LOCATIONS: OLIN D410 C97. ALSO UNDGR. 

,') 



CORRUPTION IN LASOR UNIONS. 
(CONTD .. ) 

* HUTCHINSO~, JOHN. 
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"THE ANATOMY OF CORRUPTION IN TRADE UNIONS." 
IN: 8 INDUS REL 135-150 (FEB 1969). 
DESCRIPTORS: ARTICLE. LABOR RACKETEERING. 

cO~RUP1ION IN LABOR UNIONS. 
CORNELL LOCATIONS: LAW KF10 1435. ALSO BPA AND lLR. 

* HUTCHINSON, JOHN. 
CORRUPTION IN AMERICAN TRADE UNIONS. 

BERKELEY, 1957. 
PP.!··22. (CALIFORNIA. UNIVERSITY. INSTITUTE OF 

INDUSTRIAL RELATIONS. REPRINT NO.91). 
REPRINTED cROM THE POLITICAL QUARTERLY, VOL.28, 

JULY=SEPT 1957. 
DESCRIPTORS: ARTICLE. CORRUPTION IN LABOR UNIONS. 
CORNELL LOCATIONS: ILR HD69Gl Al C25 NO.9l. 
CORNELL LOCATIO~S OF OT;ER EDITIONS: POLITICAL 

QUARTERLY: OLIN JAB P755. ALSO UNDG~. 

* HUTCHINSON, JOHN. 
THE IMPERFECT UNION: A HISTORY OF CORRUPTION IN 
AMERICAN TRADE UNIONS. 

<1ST ED.) N.Y., DUTTON, 1970. 
It77P. 
INCLUDES BIBLIOGRAPHICAL REFERENCES. 
VERIFICATION: NUC('68-'72) VOL.42 P.590. Lt NO. 
71-95467 
DESCRIPTORS: MO~OGRAPH. CORRUPTION IN LA80R UNIONS. 

LA30R RACK~TEERING. WATERFQONT. 
CONSTRUCTION. HOFFA, JIMMY. 
TE~MSTERS. MCCLELLAN COMMITTEE. 
VENDING MACHINE RACKET. FOOD SERVICE 
INDUSTRIES. WELFARE FRAUO. 

CORNELL LOCATIONS: UNDGR HD6490 R3 H97. ALSO ILR. 

* KENNtDY, ROBERT F. 
THE EN~MY WITHIN. 

<1ST ED.) N.Y., HARPER (1960). 
338P. ! t.l~US. 
INTRODUCTION BY ARTHUR KROCK. 
VERIFICATION: NIC. LC NO. 60-6206 
DESCRIPTORS: MONOGRAPH. MCCLELLAN COMMITTEE. 

LABOR RACKETEERING. TEAMSTERS. 
INFILTRATION OF LEGITIMATE BUSINESS. 
HO~FA, JIMMY. CORRUPTION IN LA80~ 

UNIONS. 
CORNELL LOCATIONS: LAW KF3438 K36. ALSO UNDGR. ILR, 

AND MANN. 



CORRUDTION IN LABOR UNIONS. 
<CONTD.) 

* MARTIN, JOHN 8. 
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JIMMY HOFFA'S HOT; A CREST SPECIAL. 
GREENWICH, CONN., FAWCETT PUBLICATIONS <1959). 
176P. CCREST BOOK, 340). 
nORIGINALLY PUB. IN THE SATURDAY EVENING POST UNDE~ 

TITLE 'THE STRUGGLE TO GET HOFFA'." 
VERIFICATION: NUCC'58-'62) VOL.29 P.444. LC NO. 
59-55tr72 
DESCRIPTORS: MONOGRAPH. LABOR RACKETEERING. 

MCCLELLAN COMMITTEE. HOFFA, JIMMY. 
TEAMSTERS. EMBEZZLEMENT. CORRUPTION 
IN LABOR UNIONS. 

CORNELL LOCATIONS: ILR H06515 T3 M3. 

* MCCLELLAN, JOHN LITTLE. 
CRIME WITHOUT PUNISHMENT. 

<1ST ED.> N.Y., DUELL, SLOAN, AND PEARCE <1962>. 
300? ILLUS. 
VERIFICATION: NIC-L. LC NO. 62-8523 
DESCRIPTORS: MONOGRAPH. MCCLELLAN CO~MITTEE. 

TEAMSTERS. CORRUPTION IN LABOR UNIONS. 
LA30R RACKETEERING. CHICAGO. 
APALACHIN MEETING. 

CORNELL LOCATIONS: LAW HD6490 R3 U73. ALSO ILR. 

* MCNAMARA, PATRICK. 
"CRIME AND THE LABOR MOVEMENT." 

IN: HERBERT A. 3LOCH, ED., CRIME IN AMERICA. 
N.Y., PHILOSOPHICAL LIBRARY (1961). 
PP. 189-199. 
VERIFICATION: NIC. LC NO. 60-13642 
DESCRIPTORS: ARTICLE. MCCLELLAN COMMITTEE. 

CORRUPTION IN LABOR UNIONS. 
CORNELL LOCATIONS: OLIN HV6777 865. ALSO UNDGR. 

* MOLLENHOFF, CLARK R. 
TENTACLES OF DOWER: THE STORY OF JIMMY HOFFA. 

<1ST ED.) CLEVELAND, WORLD PUBLISHING CO. <1965>. 
415P. 
BIBLIOGRAPHY PP~ 412-415. 
VERIFICATION: NUCC'63-'67) VOL.37 P.248. LC NO. 
65-23359 
DESCRIPTORS: MONOGRAPH. HOFFA, JIMMY. TEAMSTERS. v 

LA30R RACKETEERING. MCCLELLAN 
COMMITTEEo CORRUPTION IN LABOR U~IONS. 

CORNELL LOCATIONS: OLIN HD6515 T2 M72. ALSO ILR. 
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CORRUPTION IN LABOR UNIONS. 
(CONTD.) 

* SHEEO, WILFRID. 
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THREE MOBS: LABOR, CHURCH,. AND MAFIA. 
N.Y., SH~ED AND WARD (1974>. 
157P. 
VERIFICATION: NUC(1975). LC NO. 74-1546 
DESCRIPTORS: MONOGRAPH. CORRUPTION IN LABOR UNIONS. 

RELIGJON. ORGANIZED CRIME (OVERVIEW). 
CORNELL LOCATIONS: OLIN HN65 S54. 

* TAFT, PHILIP. 
CORRUPTICN AND RACKETEERING IN THE LABOR MOVEMENT. 

20 ED.~ ITHACA, <NEW YORK STATE SCHOOL OFINDUSTRIAL 
AND LABOR RELATIONS. CORNELL UNIV., 197U>. (1ST 
ED.: 1958). 

77P. (CORNELL UNIVERSITY, NEW YORK STATE SCHOOL OF 
INCUSTRIAL AND LABOR RELATIONS, BULLETIN 38) 

INCLUDES BIBLIOGRAPHICAL REFERENCES~ 
VERIFICATION: NIC. LC NO. 78-631827 
DESCRIPTORS: MONOGRAPH. LABOR RACKETEERING. 

CORRUPTION IN LABOR UNIONSa 
CORNELL LOCATIONS: LAW KF3390 T12 1970. ALSO BPA AND 

ILR. 
CORNELL LOCATICNS OF OTHER EDITIONS: 1ST ED. IN: BPA 

AND ILR. 

* U.S. CONGRESS. HOUSE. COMMITTEE ON EDUCATION AND LABORo 
INVESTIGATION OF WELFARE FUNDS AND RACKETEERING. 
HEARINGS BEFORE A SPECIAL SUBCOMMITTEE, 830 CONG •• 
PURSUANT TO S.RES.l1=, HELD NOV. 23-27, 1953. 

WASH., GPO, 1954. 
5 02P. 
VERIFICATION: Nurc'53-'57) VOL.24 P .. 354 .. LC NO. 
54-61060 
DESCRIPTORS: CONGRESSIONAL HEARING. CORRUPTION IN 

LABOR UNIONS. TEAMSTERS. HOFFA, 
JIMMY. 

CORNELL LOCATIONS: OLIN HD8051 82 W44. ALSO ILR. 

* U.S. CONGRESS. HOUSE. COMMITTEE ON EDUCATION AND LABOR. 
INVESTIGATION OF WELFARE FUNDS AND RACKETEERING. REPORT 
OF A SPECIAL SUBCOMMITTEE, PURSUANT TO H.RES.115 • 

WASH., GPO, 1954. / 
AT HEAD OF TITLE: COMMITTEE PRINT, 830 CONG" 20 

SESS. HR. 
VERIFICATION: NUC(t53- t 57) VOL.24 P.354. 
54-60503 
DESCRIPTORS: CONGRESSIONAL REPORT. 

LABOR UNIONS~ TEAM~
JH1MY .. 

CORNELL LOCATIONS: OLIN HD8051 862, 
\ 

, 

\ 
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CORRUPTION IN LAgOR UNIONS. 
(CONTC.) 

262-

* U.S. CONGRESS. SENATE. COMMITTEE ON GOVERNMENT OPERATIONS. 
JA~ES R. hOFFA AND CONTINUED UNDERWORLD ceNTRaL OF NEW 
YORK TEAMSTER LOC~L 239. REPORI MADE BY THE PERMANENT 
SU2COMMITTEE ON INVESTIGATIONS, 87TH CONG., 20 SESSa 

JULY 25, 1962. 

S.RPT.87-1784. 
VERIFICATION: SSe 
DESCRIPTORS: CONGRESSIONAL REPeRT. 

TEAMSTERSe CORRUPTION 
CORNELL LOCATIONS: LAW KF31 AND KF26 

OLIN SS12418. 

CORRUPTION OF PUELIC OFFICIALS. 

* ALLSOP, KENNETh. 
THE BOOTLEGGERS AND THEIR ERA. 

<1ST ED.> N.Y., DOU&LECAV, 1961. 
383P. ILLUS. 
INCLUDES eISLIOGRAPHIE~. 
VERIFICATION: ~IC. LC NO. 61-9475 

HOFFfl.., JIMMY. 
IN LABOR UNIONS. 
G6 <1962 V.4), 

DESCRIPTORS: MONOGRAPH. PROHIBITION. LIQUOR. 
CAPONE, AL. CHICAGO. CORRUPTION OF 
PUBLIC OFFICIALS. MURDER. 

CORNELL LOCATIONS: OLIN HV6795 C4 A44. ALSO UNDGR. 

* BARNES, HARRY E. TEETERS, NEGLEY K. 
NEW HORIlONS IN CRIMINOLOGY: THE AMERICAN CRIME PROBLEM. 

3D ~D. ENGLEWOOD CLIFFS, N.J~, PRENTICE-HALL, 19~9. 
(1ST ED.: 1943>-

1069? ILLUS. 
SEE CH. 2: "THE REVOLUTION IN THE NATURE OF CRIME", 

Pp. 17-40 AND CH. 3: "THE NATURE OF WHITE-COLLAR 
CPIME, RACKETEERING. AND POLITICAL GRAFT", pP. 
41-76. 

VERIFICATION: NIC-L. LC NO. 59-5873 
DESCRIPTCRS: CHAPTER. WHITE-COLLAR CRIME. 

HISTORY. GAMBLING. CORRUPTION OF 
PUBLIC OFFICIALS. 

CORNELL LOCATIONS: LAW HV6025 B~6 1959. 
CORNELL LOCATIONS GF'CTHER EDITIONS: LAW, OLIN, AND 

MANt\. 
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CORRUPTIO~ OF PU8LIC OFFICIALS. 
(CONTO.) 

* BORKIN, JOSEPH. 
THE CORRUPT JUDGE; AN INQUIRY INTO BRIBERY AND OTHER 
HIGH CRIMES AND MISDEMEANORS IN THE FEDERAL COURTS. 

(1ST ED.> NoY., C.N. POTTER <1962>. 
310P. 
CONTAINS BI8LIOGRftPHY. 
VERIFICATION: NIC. LC NO. 62-19290 
DESCRIPTORS: MONOGRAPH. CORRUPTION OF PUBLIC 

OFFICIALS. JUDGES. LAWVER CRIMINAL. 
CORNELL LOCATIONS: LAW KF9419 873, OLIN JK1551 873. 

* CARLSON, RICHAPD. BRISSON, LANCE. 
"THE WEB TH4T LINKS SAN FRANCISCO·S MAYOR ALIOTO AND 
THE MAFIA." 

IN: 33 LOCK 17-21 <SEFT 
DESCRIPTORS: ARTICLE. 

OFFICIALS. 
JOSEPH. 

CORNELL LOCATIONS: OLIN 

* CAVALLARO, VINCENZO. 

23, 1969). 
CORRUPTION OF PUBLIC 

CALIFORNIA. ALIOTO, 

AP2 L86++. ALSO UNDGR. 

LA MAFIA DEGLI AMMASSI. 
<ROMA> A.R.N.I.A. ~196D>. 

2V. (ALVEARE; COLLA~A 01 STUDI ECONOMICO-POLITICI, 
2-3). 

ITALIAN. 
VERIFICATICN: NIC. LC NO. E4-5D792 
DESCRIPTORS: MONOGRAPH. ITALV. CORRUPTION OF 

PUBLIC OFFICIALS. MAFIA--CONTROL. 
CORNELL LOCATIONS: OLIN HN480 C37. 

* CHAMBLISS, WILLIAM J. 
"VICE, CORRUPTION, BUREAUCRACY AND POWER." 

IN: 1971(4) wIS L REV 1150-1173 ,1971). 
DESCRIPTORS: RESEARCH RESULTS. STRATEGIC AND 

TACTICAL CRIMES. CORRUPTION OF PUBLIC 
OFFICIALS. SOCIOLOGICAL ANALYSIS. 
ARTICLE. 

CORNELL LOCATIONS: LAW KF1Q W815. 
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CORRUPTION OF PU6LIC CFFICIALS. 
(CaNTO.) 

* CONKLIN. uO~N E., COMP. 
THE CRIME ESTAELISriMENT: ORGANIZED CRIME AND AMERICAN 
SOCIETY. 

ENGLE~OOD CLIFFS, N.J., PRENTICE-HALL <1973>. 
18lP. (ThE AMERICAN ESTABLISHMENTS SERIES) (A 

SPECTRUf'" BOOK). 
A BOOK CF READINGS. 
BIBLIOGRAPHY PP. 177-181. 
VERIFICATION: NIC. LC NO. 73-9772 
DESCRIPTORS: MONOGRAPH. ORGANIZED CRIME (OVERVIEW). 

ECONOMIC ANALYSIS. MAFIA-MYTH OR 
REALITY? CORRUPTION OF PUBLIC 
OFFICIALS. 

CORNELL LOCATIONS: LAW HV644E C75, OLIN HV6446 C75. 

* COOK. FRED J. GLEASON, GENE. 
"THE SHAME OF NEW YORK." 

IN: 189 NATION 261-321 (OCT 31, 1959). 
SEE PART 2: "THE MEN EEHIND THE TIGER" AND PART 9: 

"RAtKETS-AND PAY-OFFS". 
DESCRIPTORS: ARTICLE. MURDER, INC. COSTELLO, 

FRANK. NEW YORK CITY. CORRUPTION OF 
PUBLIC OFFICIALS. 

CORNELL LOCATIONS: OLIN AP2 N26++. ALSO UNDGR. 

* CRESSEY, DONALD R. 
THEFT OF THE NATION: ThE STRUCTURE AND OPERATIONS OF 
ORGANIZED CRIME IN AMERICA. 

(1ST ED.> N.Y., HARPER AND ROW <1969). 
367P. 
BIBLIOGRAPHICAL REFC:RENCES INCLUDED IN "NOTES" (PP. 

325-342). 
VERIFICATION: NIC-L. LC NO. 68-15987 
DESCRIPTORS: MONOGRAPH. MEMBERSHIP AND 

ORGA~IZATI0N. PUBLIC ATTITUDE. 
CORRUPTION of PUBLIC OFFICIALS. 
ORGANIZED CRIME (OVERVIEW). 

CORNELL LOCATIONS: LAW HV6791 C92, OLIN HV6791 C92. 
ALSC BPA AND ILR. 

* CRESSEY, DONALD RAY. 
"ORGANIZED CRIME IMPACT ON CITY GOVERNMENT AND CITY 
PROBLEMS.1t 

IN: 46 CONG CITIES. PROCEEDINGS 86-91 (1969). 
VOLU~1E TITLE:· "CITIES IN THE '70S." 
CATALOGUED IN NUC AS "AMERICAN MUNICIPAL CONGRESS. 

PROCEEDINGS. II 

DESCRIPTORS: ARTICLE. CORRUPTION of PUBLIC 
OFFICIALS. MUNICIPAL GOVERNMENT. 

CORNELL LOCATIONS: LAW KF5305 A5 C74. ALSO FA. 
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CORRUPTION OF PUBLIC OFFICIALS. 
(CONTD.) 

* D02YNS. FLETCHER. 
THE UNDERWORLD OF AVERICAN POLITICS. 

N.Y., FLtTCHER D08Y~S, PUBLISHER (C1932). 
211P~ 

~ThE STORY GF THE ORIGIN, DEVELOPMENT, AND TRIUMPH 
OF ••• CHICAGCfS TAMMANY HALL." 

VERIFICATION: NIC. LC NO. 32-21461 
DESCRIPTORS: MONOGRAPh. CHICAGO. CORRUPTICN OF 

PU5LIC CFFICIALS. 
COR~ELL LOCATICNS: OLIN F548e5 D63. 

* DORMAN, ~ICHftEL. 

PAY CFF: THE ROLE CF ORGANIZED CRIME IN AMERICAN 
POLITIC~. 

N.Y., MCKAY (1972). 
333P. 
VERIFICATION: NIC. LC NO. 73-186559 
DESCRIPTORS: MONOGRAPH. CORRUPTION OF PUBLIC 

OFFICIALS. INFILTRATION OF LEGITIMATE 
BUSINESS. CORALLO, ANTONIO (TONY 
DUCKS). 

CORNELL LOCATIONS: OLIN HV6791 071. 

* FORO, HENRY JONES. 
~MUNICIPAL CORRUPTIO~." 

IN: 19 PCL SCI Q 673-686 (DEC 1904). 
DESCRIPTORS: BOOK REVIEW. CORRUPTION OF PUBLIC 

OFFICIALS. MUNICIPAL GOVERNMENT. 
CORNELL LOCATIONS: LAW KFID F775, OLIN H1 P77~. ALSO 

ILR. 

* GARDINER, JOHN A. 
THE POLITICS GF CORRUPTION: ORGANIZED CRIME IN AN 
AMERICAN CITY. 

N.Y., RUSSELL SAGE FOUNDATION, 1970. 
12~P. 

VERIFICATION: NIC. LC NO. 79-107958 
DrSCRIPTORS: MONOGRAPH.. CORRUPTION OF PUBLIC 

OFFICIA.LS. STERN, IRVING. PUBLIC 
ATTITUDE--STATISTICS. POLITICAL 
ANALYSIS. RESEARCH METHOD. 
CORRUPTION. POLICE CORRUPTION. 

CORNELL LOCATIONS: LAW JS~Ol G22. ALSO ILR~ 
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CORRUPTIO~ OF PUSLIC OFFICIALS. 
(CONTO.) . 

* GARDINER, JO~N. 
TH~FT OF THE CITY. READINGS ON CORKUPTION IN URBAN 
flI"Et:<ICA. 

INDIANA UNIV. PR., BLOOMINGTON ~ LONDON, 1974. 
If.32F. 
V E R I F I C A TI C 1'1: N I C - L • L C' NO. 73 -16 5 1 S 
SESCRIPTORS: MONOGRAPh. CORRUPTION OF PUBLIC 

OFFICIALS. POLICE CORRUPTION. 
MUNICIPAL GCVERNMENT. CORRUPTION~ 

CORNELL LOCATIONS: LAW JS401 G22 T37. 

* GARRIGUES, CHARLES HARRIS. 
YOU'RE PtYING FeR IT. A GUIDE TC GRAFT. 

N.Y. A~D LONDCN. FUNK & WAGNALLS co., 1936. 
254P. 
VERIFICATION: NIC. LC NO. 36-27398 
DESCRIPTORS: MONCGRAPH. CORRUPTION OF PUBLIC 

OFFICIALS. 8RIBERY. 
CORRUPTION--DEFINITICN. 

CORNELL LOCATIO~S: LAW JK1994 G24, OLIN JK1~94 G24. 

* GERTH, JEFF. 
"NIXON AND THE MAFIA." 

IN: 1 SUNDANCE 30-42+ <NOV-DEC 1972). 
DESCRIPTORS: ARTICLE. NIXON, RICHARD. CORRUPTION 

OF PUBLIC OFFICIALS. FLORIDA. 
CORNELL LOCATIONS: UNDGR CIRCULATIO~ DESK. 

* G I B ~J E Y, F R A f\! K • 
THE OPERATORS. 

(1ST ED.) N.Y., HARPER <1960>. 
284P. 
VERIFICATION: NUC(t5B-'62) VOL.17 P.47. LC NO. 
59-6307 
DESCRIPTORS: MO~OGRAPH. WHITE-COLLAR CRIME. 

FRAUDS. CORRUPTION OF PUBLIC 
OFFICIALS. 

CORNELL LOCATIONS: OLIN HV6635 G44. ALSO UNDGR. 

* GOODMAN, WALTER. 
A PERCENTAGE OF THE TAKE. 

N.Y., FARRAR, STRAUS & GIROUX <1971>. 
225P. ILLUS. 
SEE "A GOOD FRIEND AT CITY HALL". 
VERIFICATION: NUC('6B-'72) VOL.35 P.205. LC NO. 
72-137751 
DESCRIPTORS: MONOGRAPH. 

CORRUPTION 
YORK CITY. 

CORNELL LOCATIONS: OLIN 

MARCUS, JAMES. 
OF PUBLIC OFFICIALS. NEW 

F128.52 G65. ALSO UNDGR. 
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CORRUPTIO~ OF PU8LIC OFFICIALS. 
(CONTO.) 

* HEARD, ALEXANDER. 
THE COSTS OF DEMOCRACY. 

CHAPEL HILL, UNIV. of N. CAROLI~A PR_ (1966, C1960). 
493P. 
SEE "UNDERWCRLC MONEY A~D POLITICS". PP.154-16S. 
REPRINT OF 1960 EO. 
1962 EC. BY DOUBLEDAY PUE. U~DER TITLE: ThE COSTS OF 

DEMOCRACY; FINANCING AME~ICAN POLITICAL CAMPAIGNS. 
VERIFICATION: NIC~ 

DESCRIPTORS: ARTICLE. ILLICIT FUNDS. CORRUPTION 
OF PUBLIC OFFICIALS. 

CORNELL LOCATIONS: ILR JK1991 H39 1966. 
CORNELL LOCATIONS OF OTHER EDITIONS: 1960 ED. IN 

OLIN JK19~1 H43. ALSO UNDGR. OTHER ED. IN UNCGR. 

* KOHN. AARON~ ED. 
THE KOHN REPORT: CRIME AND POLITICS IN CHICAGO. 

N.Y. ARNO FR., 1974. 
122P. ILLUS. (CRIMINAL JUSTICE IN AMERICA). 
REPRINT OF IHE 1953 ED. PUB. BY ThE INDEPENDENT 

VOTERS OF ILLINOIS, CHICAGO. 
VERIFICATION: NIC-L. LC NO. 74-3822 
DESCRIPTORS: REPORT. CHICAGO. POLICE CORRUPTION. 

CORRUPTION OF PUBLIC OFFICIALS. 
INVESTIGATION. 

CORNELL LOCATIONS: LAW HV6795 C4 ~79 1974. 

* LAIT, JACK. MORTIMER, LEE. 
WASHINGTON CO~FIDENTIAL. 

N.Y •• CROWN PUBLISHERS <1951>. 
310P. MAPS. 
SEE CH. 24-27: PP. 171-213 AND PA~T F OF THE 

APPENDIX. 
VERIFICATION: LC{'48-'52) VOL.12 P.32. LC NO. 
51-1950 
DESCRIPTORS: CHAPTER. WASHINGTON, D.C. MAFIA. 

CORRUPTION OF PUBLIC OFFICIALS. 
KEFAUVER COMMITTEE. 

CORNELL LOCATIONS: OLIN F19G L18 1951. 

* LANDESCOq JOHN • • "CHICAGO·S CRIMINAL UNDERWORLD OF THE '80'S AND '90·S. 
I I • " 

IN: 25 J CRI~ L, CRIM & PS 928-940 (MAR-APR 1935). 
DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 

OFFICIALS. ELECTION FRAUD. 
PICKPOCKETS. JACKSON, EDDIE. 
CHICAGO. 

CORNELL LOCATIONS: LAW KFI0 J74~. OLIN HV6001 J8G. 
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CORRUPTION OF PUBLIC OFFICIALS. 
(CONTD.) 

* LANDESCO, JOHN. 
ORGANIZED CRIME IN CHICAGO. 

IN: ILLINOIS ASSOCIATION FOR CRIMINAL JUSTICE. 
ILLINOIS CRIME SURVEY, PART III. 

<CHICAGO, C192~> (REPRINTED BY UNIV. OF CHICAGO PR., 
1968) • 

pP. 815-1100. 
REPRINTED UNDER MAIN ENTRY: ILLINOIS ASSOCIATION ~OR 

CRIMINAL JUSTICE~ ORGANIZED CRIME IN CHICAGO. 
VERIFICATION: NIC. LC NO. 29-16696 
DESCRIPTORS: MONOGRAPH. PROHIBITION. CHICAGO. 

PROSTITUTION. GAMBLING. BOMBING. 
CORRUPTION OF PUBLIC OFFICIALS. 
PSYCHOLOGICAL A~ALYSIS. SOCIOLOGICAL 
ANALYSIS. LIQUOR. TORRIO. JOHNNY. 
MURDER. ORGANIZED CRIMINAL ACTIVITIES. 
ORGANIZED CRIME FIGURES. HISTORY. 
EXTORTIO~. BLACK HAND. LABOR 
RACKETEERING. ELECTION FRAUD. 
CONTROL AND PREVENTION--RECOMMENDATIONS. 
TENNES, MONT. FUNERALS. 

CORNELL LOCATIONS: LAW KFI1762 A75 129, OLIN HV6793 
13 A5+ 1929. 

* LANDESCO, JOHN. 
"P8LITICS AND ADMINISTRATION IN TH~ PRACTISE OF 
PENOLOGY." 

IN: 26 J CRIM L, CRIM & PS 235-246 (JULY-AUG 1935). 
"THE FOLLOWING REPRESENTS A PART OF A COMPREHENSIVE 

STUDY OF CHICAGO'S UNDERWORLD IN THE 1880'S AND 
1890'S." 

DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 
OFFICIALS. CORRECTIONS. JACKSON, 
E~DIE. CHICAGO. 

CORNELL LOCATIONS: LAW KF10 J743, OLIN HV6001 J86. 

* LANDO, BARRY. 
liTHE MAFIA AND THE MEXICANS: CROOKED JUSTICE FROM THE 
INS." 

IN: 5(2) WASH MONTHLY 16-21 (APR 1973). 
DESCRIPTORS: ARTICLE. IMMIGRATION AND 

NATURALIZATION SERVICE. CORRUPTION OF 
PUBLIC OFFICIA~S. 

CORNELL LOCATIONS: OLIN JA3 W31. 
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CORRUPTION OF PUBLIC CFFICIALS. 
(CONTD.) 

* LAVINE. EM~A~UEL H. 
SECRETS OF THE METROPOLITAN POLICE (CHEESE IT-THE CCPS). 

GAReEN CITY, N.Y., GARDEN CITY PUB. CO., INC. (1937>. 
(1ST pue.: VANGUARD PR.9 1936 UNDER TITLE: CHEESE IT-THE 

COPS). 
~07p. <~TAR BOOKS>. 
VERIFICATION: C9I('~3-'37) P.137~. LC NO. 36-1717 
DESCRIPTORS: MEMOIRS. SCHULTZ, CUTCH. CORRU?TION 

OF PUBLIC OFFICIALS. NEW YOPK Cl~Y. 
CORNELL LOCATIONS: LAW HV8138 L41. 

* LYNCH, DENIS T. 
CRIMINALS AND pOLITICIANS. 

IN: N.Y .. , THE MACMILLAN CO., '1932a 
256P. 
REPRINTEC FROM THE NEW YORK HERALD TRIBUNE. 
VERIFICATION: NIC. LC ~O. 32-33381 
~ESCRIPTORS: MONOGRAPH. CCRRUPTION OF PUBLIC 

OFFICIALS. LIOUOP.. PROHIEITION. 
FOOD SERVICE INDUSTRIES. SERVICE 
INDUSTRIES. 

CORN~LL LOCATIONS: LAW hV6783 L98. OLIN hV6783 L98. 

* LYNCH, DENIS TILCEN. 
IIEOSS" TlvEEC; THE STORY OF A GRIt-I GENERATION. 

N.Y.~ bONI AND LIVERIGHT~ 1927. (ALSO: BLUE RIBBON 
BOOKS <C1927». 

'+ 33P • 
BIELIOGRAPHY PP. 419-423. 
VERIFICATION: NIC. LC NO. 27-20559 
DESCRIPTORS: MONOGRAPH. TWEED, 80SS. CORRUPTION 

OF PUBLIC OFFICIALS. 
CORNELL LOCATIONS: OLIN F128.47 T96 L98. ALSO UNDGR. 
CORNELL LOCATIONS OF OTHER ~DITIONS: OLIN. 

* MCCLELLAN, JOHN L. 
"WEAK LINK I~ OUR WAR ON THE MAFIA." 

IN: 96(575) READERtS DIG 56-61 (MAR 1970). 
DESCRIPTORS: ARTICLE. MAFIA. CORRUPTION OF 

PUBLIC OFFICIALS. 
SENTENC1NG--RECOMMENDATIONS. 

CORNELL LeCATICNS: OLIN AP2 R28. ALSO UNDGR. 

* MCKEAN, DAYTON D. 
"WHO GETS THE EILLION GRAFTt" 

IN: 38 NAT MUN REV 54~-550, 570 (DEC 1949). 
DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 

OFfICIALS. GAM8LINGe 
CORNELL LOCATIONS: OLIN JS39 N27+. ALSO BPA. 
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CORRUPTION OF PU3LIC CFFICIALS. 
(CONTO.) 

* MCLELLAN, HC~ARD. 
"GANGS, BOSSES. AND JUDGES." 

IN: 82(4) REV OF REVS & WW 50-55 (OCT 1930). 
~c~CRIPTORS: ARTICLE. CORRUPTION CF PUELIC 

OFFICIALS. NEW YORK CITY. JUDGES. 
T A ;1 ~l ANY HAL L • 

CORNELL LOCATIONS: OLIN AP2 R45+. 

* MERRIAM~ CHARLES E. 
ChICAGC: A ~ORE INTI~ATE VIEW OF URBAN POLITICS. 

N.Y., THE MACMILLAN CC., 1929. 
30::;P. 
VEqIFICATION: ~IC. LC NO. 29-12508 
DESCRIPTORS: MONOGRAPH. CHICAGO. CORRUPTION OF 

PU8LIC OFFICIALS. 
CCRNELL LOCATIONS: CLIN F548.~ N5E. ALSO MANN. 

* MOCKRICGE, ~CP.TON. PRALL, ROBERT h. 
THE BIG FIX. 

<1ST EC.> N.Y., HOLT (1954). 
337P. 
VERIFICATIO~: NIC. LC NO. 54-5655 
DESCRIPTORS: MONCGR~PH. BOOKMAKING. GROSS, HARRY. 

NEW YORK STATE. CORRUPTION OF PUBLIC 
OFFICIALS. POLICE CORRUPTION. 

CORNELL LOCATIONS: LAW HV6721 N5 M68, OLIN HV6721 N5 
ME-B. 

* MUNRO, WILLIA~ B. 
"GRAFT: A ThREAT TO DEMOCRACY." 

IN: NY TIMES MAG, APR 12, 1931, AT 1-2. 
DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 

OFFICIALS. 
CORNELL LeCATIONS: OLIN AN N562++. 

- NEW JERSEY. LEGISLATURE. SPECIAL LEGISLATIVE CO~MITTEE TO 
INVESTIGATE CERTAIN ALLEGATIONS AFFECTING THE LEGISLATURE 
AND ITS MEMBERS. 

REPORT <ALLEGED ASSOCIATION OF LEGISLATORS WITH 
ORGANIZED CRIME). 

<TRENTON> JANUARY 14. 1969. 
30P. 
VERIFICATION: MCSP(1969) P.305. 
DESCRIPTORS: REPORT. NEW JERSEY. CORRUPTION OF 

PUBLIC OFFICIALS. 
CORNELL LOCATIONS: NONE. 
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CORRUPTION OF PUBLIC OFFICIALS. 
(CONTO.) 

* NEW VORK (STAT~). STATE CRI~E COMMISSICN. 
PUBLIC HEARINGS (NC. 4) CONDUCTED ••• PURSUANT TO THE 
GOVERNCR9S EXECUTIVE CRDER OF MAR 29. 1951. ~EW YORK 
CITY, N.Y., NOV 13<-19> 1952. 

(N.Y.? 1C?52). 
4V. IN 2 (1037P.). 
VERIFICATION: NUC('53- t 57) VOL.17 P.225. LC NO. 
!l.53-9702 
DESCRIPTORS: PUBLIC HEARING. ~EW YORK STATE. 

CORRUPTION OF PUBLIC OFFICIALS. 
CORNELL LOCATIGNS: LAW HV67S3 N5 A51 1951, OLIN 

HV6793 ~5 A4 1952+. ALSO ILR. 

* N~W YDRK (STATE). TEMPORARV STATE COMMISSION OF 
fNVESTIGATION. 

COqRUPT PRACTICES IN NE~ YORK CITY'S DEPARTMENT OF 
BUILDINGS. <INVESTIGATION CONDUCTED BY THE 
COMMISSICN'S) SPECIAL UNIT. 

<N.V.> lC::60. 
42L. 
VERIFICATION: NUCC'63-'67} V0L~39 P.478. LC NO. 
A.61-S273. 
DESCRIPTORS: MONOGRAPH. NEW YO~K CITY. 

CORRUPTION OF 'PUBLIC OFFICIALS .. 
BRIBERY. 

COR~ELL LOCATIONS: NONE. 

* NEW YORK (STATE). TEMPORARY STATE COMMISSION OF 
INVESTIGATION. 

R~PORT OF AN INVESTIGATION OF CERTAIN ORGANIZED CRIME 
ACTIVITIES A~D PROBLEMS OF LAW ENFORCEMENT IN 
ROCHESTER, NEW YORK. 

[\I.Y. <1966>. 
72L. 
VERIFICATION: NUCC'68-'72) VOL.69 Pn370. LC NO. 
68-63740 
DESCRIPTORS: REPORT. INVESTIGATIVE AGENCIES 

(STATE). INVESTIGATION. ROCHESTER. 
VALENTI, FRANK. GAMBLING. LAW 
ENFORCEME~T PROBLEMS. CORRUPTION OF 
PUBLIC OFFICIALS. 

CORNELL LOCATIONS: NONE. 
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CORRUPTION OF PU8LIC OFFICIALS. 
(CONTD.) 

* OLSON, DAVID J. GARDINER, JOHN A. 
"WINCANTON: THE POLITICS OF CORRUPTION. 11 

IN: U.S. TASK FORCE ON ORGANIZED CRIME~ TASK FORCE 
REPORT. 

APPENDIX 8, PP. 61-79. 
DESCRIPTORS: ARTICLE. CORRUPTION OF pUBLIC 

OFFICIALS. GAMBLING. PUBLIC 
ATTITUDE. POLITICAL ANALYSIS. 

CORNELL LOCATIONS: LAW HV6025 U58 ANG KF9223 A85 T2 
NO.5, OLIN HV6775 A58+. 

* PETERSON, ROBERT W., ED. 
CRIME & THE AMERICA~ RESPONSE. 

NoY., FACTS ON FILE <C1973). 
237P. ILLUS. 
SEE "ORGANIZED CRIME", FP. 79-125 AND IIWHITE-COLLAR 

CRIME", PP. 141-177. 
VERIFICATION: NIC-L. LC NO. 73-75879 
DESCRIPTORS: CHAPTER. CONTROL AND PREVENTION. 

INDICTMENTS AND CONVICTIONS. NEW 
JERSEY. CORRUPTION OF PUBLIC 
OFFICIALS. WHITE-COLLAR CRIME. 

CORNELL LOCATIONS: LAW HV6789 P48. 

* PETERSON, VIRGIL W. 
"CHICAGO'S CRIME PR05LEM." 

IN: 35 J CRIM L, CRIM &. PS 3-15 <11AY-JUNE 1944). 
DESCRIPTORS: ARTICLE. CHICAGOe PUBLIC ATTITUDE. 

GAMBLING--HISTORY. CORRUPTION OF 
PUBLIC OFFICIALS. 

CORNELL LOCATIONS: LAW KF10 J743. OLIN HV6001 J86. 

* PORAMBO, RON. 
NO CAUSE FOR INDICTMENT; AN AUTOPSY OF NEWARK. 

<1ST EO.) N.Y., HOLT, RINEHART AND WINSTON <1971>. 
398P. 
SEE PP.60-65, 69-72, 76-77~ 
VERIFICATION: NUC('68-'72) VOL.76 P.592. LC NO. 
71-138894 
DESCRIPTORS: CHA~TER. NEWARK. CORRUPTION OF 

PUBLIC OFFICIALS. 
CORNELL LOCATIONS: OLIN F144 N53 P83. ALSO UNDGR • 

• ~" .. _ _ ...... ¥.j-.,.--..n. .. __ .... _ ..... ___ ..... ~-.~_"'''''"'. ¥_ •• _ ........ " ,., •• , ..... ,,~ ••• ,~ ....... , .... , ..... -_ ..... _l. __ .~ ...... \o..'" .. _ ..... _ .... 
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CORRUPTION OF PUBLIC OFFICIALS. 
(CONTO.) 

* RECKLESS~ WALTER C. 
VICE: IN CHICAGO. 

MONTCLAIR, N.J., PATTERSON SMITH, 1969. (1ST PUB.: 
UNIV. OF CHICAGO PRo <C1933». 

314P. TAELES. (PATTERSON-SMITH REPRINT SERIES IN 
CRIMINOLOGY. LA~ ENFORCEMENT AND SOCIAL PROBLEMS. 
PUBLICATION NO. 84). 

SEE CH. 3: "THE RESISTANCE GF ORGANIZED VICE", PP. 
6S-9B" 

VERIFICATION: NIC-L. LC NO. 69-16243 
DESCRIPTORS: CHAPTER. CHICAGO. CORRUPTION OF 

PUBLIC OFFICIALS. 
CORNELL LOCATIONS: LAW HQ146 C4 R29 1969. 

* REDDIG, WILLIAM M. 
TOM'S TCk~, KANSAS CITY AND THE PENDERGAST LEGEND. 

1ST ED., PHILA. ~ N.Y •• J.B. LIPPINCOTT CO. (1947). 
394P. ILLUS. MAP. 
VERIFICATION: LCC'42) VOL.31 P.31. LC NO. 47-3771 
DESCRIPTORS: MONOGRAPH. PENDERGAST, TOM. KANSAS 

CITY. CORRUPTION OF PUBLIC OF~ICrALS. 
CORNELL LOCATIONS: bLIN F474 K16 R31. 

* SACKETT, RUSSELL. SMITH, SANDY. LAMBERT, WILLIAM. 
"THE CONGRESSMAN AND THE HOODLUM." 

IN: 65 LIFE 20-27 (AUG g, 1968). 
DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 

OFFICIALS. GALLAGHER, NEIL. 
CORNELL LOCATIONS: OLIN AP2 L72++. ALSO UNDGR. 

* SCHULTZ, WILLIAM. 
"PORTRAIT OF A MOBSTER." 

IN: 97(580) READER'S DIG 58-62 <AUG 1970). 
DESCRIPTORS: ARTICLE. MARCELLO, CARLOS. 

LOUISIANA. CORRUPTION OF PUBLIC 
OFFICIALS. 

CORNELL LOCATIONS: OLIN AP2 R28. ALSO UNDGR. 

* SMITH, SANDY. 
nTHE FIX." 

IN: 63(9) LIFE 22-23, 42-45 (SEPT 1, 1967). 
DESCRIPTORS: ARTICLE. CORRUPTION Of PUBLIC 

OFFICIALS. POLICE CORRUPTION. 
COR~ELL LOCATIONS: OLIN AP2 L72++. ALSO UNDGR. 
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CORRUPTION OF PUSLIC OFFICIALS. 
(COIHD.) 

* SMITH} SANDY. LAMBERT, WILLIA~~ 
"THE M08~ A CLASSIC CASE HISTORY OF HOW THE MAFIA FINDS 
A PIGEON AND PENETRATES THE RESPECTABLE SEGMENTS OF OUR 
SOC I ETY • II 

IN: 64(1) LIFE 44-51 (JAN 5, 1968). 
DESCRIPTORS: ARTICLE. NEW YORK CITY. CORRUPTIGN 

OF PUBLIC OFFICIALS. 
CORN~LL LOCATIONS: OLIN AP2 L72++. ALSO UNDGR. 

* STOKER, CHARLES. 
THICKER 'N THIEVES. 

SANTA MONICA, CALIF., SIDEREAL CO. <C1951). 
tt1:;P. 
VERIFICATION: LC(~4a-'52) VOL.20 P.59. LC NO • 
.£1.51-10671 
OESC~IPTORS: MEMOIRS. LOS ANGELES. LAW 

ENFORCE~ENT OFFICER. CORRUPTION OF 
PUBLIC OFFICIALS. POLICE CORRUPTION. 
BOWRCN, FLETCHER E. 

CORNELL LOCATIONS: NONE. 

* TANNENBAUM, FRANK. 
CRIME AND THE COMMUNITY. 

80STON~ N.Y. <ETC.) GINN AND CO. <C1938). 
48?P. (SOCIAL SCIENCE SERIES). 
SEE CH. 4: "ORGANIZED CRIME", PP. 82-127, AND CH. 5: 

"POLITICS AND CRH1E", PP. 128-152, AND CH. 6: 
"POLITICS AND POLICE", PP. 153-173, AND CH. 7: 
"THE PHILOSOPHY OF THE PROFESSIONAL CRIMINAL", 
PP. 17tt-195. 

VERIFICATION: NrC-L. LC NO. 38-13156 
DESCRIPTORS: CHAPTER. PROFESSIONAL CRIMINAL. 

CORRUPTION OF PUBLIC OFFICIALS. 
POLICE CORRUPTION. ORGANIZED CRIME 
(OVERVlnn. 

CORNELL LOCATIONS: LAW HV6025 T16, OLIN HV6025 T16. 
ALSO UNDGR AND ILR. 

* TYLER, GUS. 
liTHE BIG FIX.II 

IN: TYLER, GUS, ED., ORG~NIZED CRIME IN AMERICA; A 
BOOK OF READINGS. 

ORIGINALLY APPEARED IN ADA WORLD, SEPT 1951. 
DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 

OFFICIALS. 
CORNELL LOCATIONS: LAW HV6777 T98, OLIN HV6777 T98+. 
CORNELL LOCATIONS OF OTHER EDITIONS: UNDGR. 

,"". , ..... _ ••••••••• c _" .. '''_~'' ~_'_' -._.._.,._ .... ~~,.._ • ~_.~.h. _ .... _. ~ .. ,,,".'_.,, .. _, .. _» _ •• , 
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CORRUPTION OF PUBLIC CFFrCIALS. 
<CONTD.) 

* U.S. CONGRESS. HOUSE. SELECT COMMITTEE ON CRIME. 
ORGANIZEC CRIME IN SPCRTS (RACING). ~EARINGS, 92D 
CONG.~ 2D SESS., MAY 9-JULY 27. 1972. 

WASH .. , GPO, 1973. 
4 PTS. <l85;:P.) ILLUS. 
VERIFICATION: NIC. LC NO. 73-601062 
CESCRIPTORS: CONGRESSIONAL HEARING. SPORTS 

TAMPERING. SPORTS BETTING. 
CORRUPTION OF PUBLIC OFFICIALS. 
SPORTS f:RIE!ERY. 

CO~NELL LOC~TIONS: LAW K~27.5 C7, OLIN HV6775 A3 S76 
1972. 

* u.s. CONGRESS. HOUSE. SELECT COMMITTEE ON CRIME. 
ORGANIZED CRIMINAL INFLUENCE IN HORSERACING~ REPORT, 
930 CONG., 1ST SESSa 

wASH., G?O~ 197~. 

114P. 
k.RPT .93-326. 
VERIFICATION: GPO(1S73) 
DESCRIPTORS: CONGRESSIONAL REPORT. SPORTS 

TAMPERING. SPORTS ERIBERV. SPORTS 
BETTING. CORRUPTION OF PUBLIC 
OFFICIALS. 

CORNELL LOCATIONS: LAW SS13022-7, OLIN S813022-7 

* WENDT, LLOYD. KOGA~t HERMAN. 
BOSSES IN LuSTY CHICAGO; THE STORY OF BATHHOUSE JOHN 
AND kINKY DINK. 

BLOOMINGTON, INDIANA UNIV. PRo <1967, C1943). 
384P. ~AP. (A MIDLAND eOOK, M6-1Q91. 
PUB. EARLIER UNDER TITLE: LORDS OF THE LEVEE; THE 

STORY OF BATHHOUSE JOHN AND rlINKY DINK. 
INTRODUCTION BY PAUL H. DOUGLAS. 
BIBLIOGRAPHY PP. 361-364. 
VERIFICATION: NIC. LC NO. 67-25139 
DESCRIPTORS: BIOGRAPHY. CHICAGO. CORRUPTION OF 

PU3LIC OFFICIALS. 
CORNELL LOCATIONS: OLIN F548.5 W47 1967. 

* WILSON, JAMES Q. 
"CORRUPTION: THE SrlAME OF THE STATES." 

IN: 2 PUB INTEREST2B-38 <WIN 1966). 
DESCRIPTORS: CORRUPTION OF PUBLIC OFFICIALS. 

INVESTIGATION. MASSACHUSETTS. 
ARTICLE. 

CORNELL LOCATIONS: OLIN AP2 P976. ALSO UNDGRt BPA, 
AND IL.R • 
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CORRUPTION OF PUBLIC OFFICIALS--CONTRCL. 

-I< AN 0 N Y fit 0 US. 
"METHODS OF INVESTIGATING MUNICIPAL CORRUPTION." 

IN: 20 U CHI L REV 717-741 (SU~' 1953). 
DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 

OFFICIALS--CONTROL. MUNICIPAL 
GOVERNMENT. 

CORNELL LOCATIONS: LAW KF10 U652. 

* BRUNKER, ALBERT R. 
"THWARTING OFFICIAL CRIME AND CORRUPTION IN CHICAGO." 

IN: 18 NAT MUN REV 663-669 (NOV 1929). 
DESCRIPTORS: APTICLE. CORRUPTION OF PUBLIC 

OFFICIALS--CONTROL. CHICAGO. 
PROHIEITION. 

CORNELL LOCATIONS: OLIN JS39 N27+. ALSO BPA. 

* BULLER, ARTHUR. 
"LEGAL METHODS FOR THE SUPPRESSION OF ORGANIZED CRIME. 
I. LEGAL REMEDIES AGAINST CORRUPT LAW ENFORCEMENT 
OFFICERS. 1i 

IN: 4B J CRIM L, CRIM & PS 414- 4 30 (NOV-DEC 1957). 
DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 

OFFICIALS--CONTROL. LAW 
ENFORCEMENT--RECOMMENDATIONS. 

CORNELL LOCATIONS: LAW KF10 J743, OLIN HV6001 J8G. 

* JOHNSON, EARL, JR. 
nORGANIZED CRIME: CHALLENGE TO THE AMERICAN LEGAL 
SYSTEM. PART III-LEGAL ANTIDOTES FOR THE POLITICAL 
CORRUPTION INDUCED BY CR.GANIZED CRIME." 

iN: 54 J CRIM L. CRIM & PS 127-145 (JUNE 1963). 
DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 

OFFICIALS--CONTROL. PROSECUTOR. 
CORNELL LOCATIONS: LAW KF10 J743, OLIN HV6001 JB6. 

* NATIONAL ASSOCIATION OF ATTORNEYS GENERAL. COMMITTEE ON 
THE OFFICE OF ATTORNEY GENERAL. 

PROSECUTING ORGANIZED CRIME: SUMMARIES OF SPEECHES TO 
NAAG SEMINARS. 1974. 

<RALEIGH, N.C.): THE COMMITTEE, 1974. 
65P. 
VERIFICATION: NIC-L. 
DESCRIPTORS: SYMPOSIUM. PROSECUTION. TAXATION. 

ANTITRUST VIOLATIONS--CONTROL. 
CONTROL AND PREVENTION. CORRUPTION OF 
PUBLIC OFFICIALS--CGNTROL. 

COR~ELL LOCATIONS: LAW KF9375 A75 N27. 
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CORRUPTION OF PUBLIC CFFICIALS--CCNTROL. 
(CONTD.) 

* SUNDERLAND. LOUIS. 
"LEGAL METHODS FOR THE SUPPRESSION OF ORGANIZED CRIME. 
III. CIRCUMVENTING THE CORRUPT PROSECUTOR." 

IN: 4B J CRIM L, CRIM & PS 531-541 (JAN-FEB 1958). 
DESCRIPTORS: ARTICLE. PROSECUTOR. CORRUPTION OF 

PUeLIC OFFICIALS--CONTROL. ATTORNEY 
GENERAL (STATE). 

CORNELL LOCATIONS: LAW KF10 J743~ OLIN HV6001 J86. 

* WYRICK, SAMUEL T. 
LEGISLATION CONCERNING THE CORRUPTION OF PUBLIC 
OFFICIALS. 

<RALEIGH, N.C.> NATIONAL ASSOC. OF ATTORNEYS 
GENERAL, COMMITTEE eN THE OFFICE OF ATTORNEY 
G~NERAL <1974>. 

85P. 
VERIFICATION: NUC(JULY-SEPT 1975) P.573. 
DESCRIPTORS: MONOGRAPH. CORRUPTION OF PUBLIC 

OFFICIALS--CONTROL. 
CORNELL LOCATIONS: NONE. 

CORRUPTION OF PUSLIC OFFICIALS--HISTORY. 

* PETERSON. VIRGIL W. 
BARBARIANS IN OUR MIDST: A HISTORY OF CHICAGO CRIME AND 
POLITICS. 

<1ST ED.) BGSTON, LITTLE, BROWN <1952>. 
395P. 
~AN ATLANTIC MONTHLY PRe BOOK." 
FOREWORD BY ESTES KEFAUVER. 
VERIFICATION: LC<'48- f 52) VOL.15 P.320. LC NO. 
52-5871 
DESCRIPTORS: MONOGRAPH. CHICAGO. HISTORY. 

CORRUPTION OF PUBLIC OFFICIALS--HISTORY. 
KEFAUVER COMMITTEE. ORGANIZED CRIME 
FIGURES. 

CORNELL LOCATIONS: OLIN HV6795 c4 P48. 

CORRUPTION OF PUBLIC OFFICIALS--LEGISLATION. 

* STERN, HERBERT J. 
"PRO~ECUTIONS OF LOCAL POLITICAL CORRUPTION UNDER THE 
HOBBS ACT: THE UNNECESSARY DISTINCTION BETWEEN BRIBERY 
AND EXTORTION." 

IN: 3 SETON HALL L REV 1-17 (FALL 1971). 
DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 

OFFICIALS--LEGISLATION. EXTORTION. 
CORNELL LOCATIONS: LAW KFIO S48. 
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CORRUPTION. 

* ALLEN, EDWARD JOSEPH. 
MERCHANTS OF MENACE-THE MAFIA: A STUDY OF ORGANIZED 
CR HiE. 

SPRINGFIELD, ILL •• THOMAS <1962>. 
326P. ILLUS. 
VERIFICATION: NUC('S8- t 62} VOL.1 P.~80. LC NO. 
62-8540 
DESCRIPTORS: MONOGRAPH. MAFIA--HISTORY. JUKE BOX 

RACKET. GOVERNMENTAL INVESTIGATION. 
VIOLENCE. COPRUPTION. LAW 
ENFGRCEMENT. CONTROL AND 
PREVENTION--RECOMMENDATIONS. 

CORNELL LOCATIONS: OLI~ HV6446 A42 • 

. * ANONnlOUS. 
THE CRIME SOCIETY: ORGANIZED CRIME AND CORRUPTION IN 
AMERICA, BY FRANCIS A.J. IANNI, ELIZABETH REUSS-IANNI. 

N.Y., NEW AMERICAN LIERARY. C1976. 
379P. 
A BOOK OF READINGS. 
BIBLIOGRAPHY PP. 375-~77. 

VERIFICATION: oelC NO.2715657. LC NO. 76-12013 
DESCRIFTORS: MONOGRAPh. MEMBERSHIP AND 

ORGANIZATION. HISTORY. ORGANIZED 
CRIMINAL ACTIVITIES. CORRUPTION. 
CONTROL AND PREVENTION. ORGANIZED 
CRIME (OVERVIEW). 

CORNELL LOCATIONS: LAW HV6791 1113. 

* ASBURY, HERBERT. 
THE GANGS OF NEW YORK: AN INFORMAL HISTORY OF THE 
UNDERI~ORLD. 

N.Y. & LONDON, A.A. KNOPF. 1928. 
382P. ILLUS. 
BIBLIOGRAPHY PP. 381-382. 
VERIFICATION: NIC. LC NO. 28-10023 
DESCRIPTORS: MONOGRAPH. NEW YORK CITY. GANGS. 

HISTORY. CORRUPTION. 
CORNELL LOCATIONS: OLIN HV6439 U7 N48. 

* ASHMAN, CHARLES. 
THE CIA-MAFIA lINK. 

N.Y •• MANOR BOOKS, 1975. 
234P. . 
VERIFICATION: OClC NO.1673478 
DESCRIPTORS: MONOGRAPH. MURDER. CORRUPTION. 
CORNEll LOCATIONS: NONE. 

".:"._ •••• " H ~.... ,<> •• , .... , 
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* EENSON, GEORGE CHARLES SUMNER. ENGEMAN. THOMAS S. 
AMORAL AMERICA. WRITTEN WITH THE COLLABORATION OF ELLEN 
RILEY AND RUTH AURA ROSS. 

STANFORD, CALIF.: HOOVER INSTITUTION PR •• STANFORD 
UNIV • ., 1975. 

~94P. (HOOVER INSTITUTION PUBLICATIONS; 150). 
SEE "THE PAYOFF IN BUSINESS, UNIONS, & GOVERNMENT", 

PP.63-96. 
BIBLIOGRAPHY PP.269-288. 
VERIFICATION: NIC. LC NO. 75-20272 
CESCRIPTORS: CHAPTER. COR~UPTION. 

CORNELL LOCATIONS: LAW HN90 V5 847, OLIN HN90 V5 847. 

* BLAKEY, G. R08ERT8 
"ORGANIZED CRIME AND CORRUPTION PRACTICES." 

IN: NATIONAL SYMPOSIUM ON LAW ENFORCEMENT SCIENCE 
AND TECHNOLOGY. 1 LAW ENFORCEMENT SCIENCE AND 
TECHNOLOGY; PROCEEDINGS 15-20 (1967). 

VERIFICATION: NIC-L. LC NO. 67-29532. 
DESCRIPTORS: ARTICLE. CORRuPTION. 
CORNELL LOCATIONS: LAW HV6777 N27. 

* BOLITHO. WILLIAM. 
"THE NATURAL HISTORY OF GRAFT." 

IN: 64 SURVEY 138-140, 170-176 (MAY 1, 1930). 
DESCRIPTORS: ARTICLE. CHICAGO. CORRUPTION-
CORNELL LOCATIONS: OLIN HV1 S96+. 

* CLINARD. MARSHALL B. 
"CORRUPTION RUNS FAR DEEPER THAN POLITICS." 

IN: NY TIMES MAG, AUG 10, 1952, AT 7+. 
DESCRIPTORS: ARTICLE. CORRUPTION. 
CORNELL LOCATIONS: OLIN AN N562++. 

* COMMITTEE FOR ECONOMIC DEVELOPMENT6 
REDUCING CRIME AND ASSURING JUSTICE: A STATEMENT ON 
NATIONAL POLICY BY THE RESEARCH AND POLICY COMMITTEE OF 
THE COMMITTEE FOR ECONOMIC DEVELOPMENT. 

<N.Y.> 1972. 
86P. 
SEE CH. 6: "ORGANIZED GAMBLING AND OFFICIAL 

CORRUPTION", PP. 49-56. 
VERIFICATION: NIC. LC Nn. 72-81298 
DESCRIPTORS: CHAPTER. ~ORRUPTION. 

GAMBLING--LEGALIZATION. 
CORNELL LOCATIONS: LAW KF9223 Z9 C73. ALSO BPA. 
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* DAVIS, CLYDE BRION. 
SOMETHI~G FeR NOTHI~G. 

<1ST ED.> PHILA •• LIPPINCOTT, 1956 (C1955>. 
290P. 
VERIFICATION: NUC('S3-'57) VOL.6 P.221. LC NO. 
::'5-10Lf.61 
DESCRIPTCRS: MONOGRAPH. 

ATTITUDE. 
DICE GANES. 
~lACHI ~E S. 

CORNELL LOCATIONS: NONE. 

* ELIASBERG, ~LACIMIR. 
"CORF\UPTION t.ND BRIEERY.1i 

GAf"'6LING. 
CORRUPTION. 

CAR G G M1 E S • 

PUoLIC 
LCTTERIES. 

SLOT 

IN: 42 J CRIM L, CRIM & PS 317-331 (SEPT-GCT 1951). 
DESCRIPTORS: ARTICLE. BRI2EP.Y. CORRUPTION. 

PSYCHOLOGICAL ANALYSIS. SOCIOLOGICAL 
ANALYSIS. 

CORNELL LOCATIONS: LAW KF10 J743, OLIN HV6001 J86. 

* GARDINER, JOHN A. 
THE POLITICS OF CORRUPTION: ORGANIZED CRIr.E IN AN 
AMERICAN CITY. 

N.Y., RUSSELL SAGE FOUNDATION, 1970. 
129P. 
VERIFICATIO~: NIC. LC Nb. 79-1079E8 
DESCRIPTORS: MONOGRAPH. CORRUPTION OF PUBLIC 

OFFICIALS. STERN, IRVING. PUBLIC 
ATTITUDE--STATISTICS. POLITICAL 
ANALYSIS. RESEARCH METHOD. 
CORRUPTION. POLICE CORRUPTION. 

CORNELL LOCATIONS: LAW JS401 G22. ALSO ILR. 

* GARDINER, JOHN A. 
"PUBLIC ATTITUDES TOWARD GAMBLING AND CORRUPTION." ". 

IN: 374 ANNALS 123-134 (NOV 1967). 
DESCRIPTORS: ARTICLE. GAMBLING. CORRUPTION. 

PUBLIC ATTITUDE. 
CORNELL LOCATIONS: LAW KF10 A49, OLIN Hl A49. ALSO 

UNO G R, I L R, AND 14 ANN. 

* GARDINER, JOHN. 
THEFT OF THE CITY. READINGS ON CORRUPTION IN URBAN 
M1ERICA. 

INDIANA UNIV. PR., BLOOMINGTON & LONDON, 1974. 
432P. 
VERIFICATION: NIC-L. LC NO. 73-16519 
DESCRIPTORS: MONOGRAPH. CORRUPTION OF PUBLIC 

OFFICIALS. POLICE CORRUPTION. 
MUNICIPAL GOVEP~MENT.' CORRUPTION. 

CO KNELL LOCATIONS: LAW JS401 G22 T37. 
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* HOOVER, J. EDGAR. 
"GAMBLING AND CORRUPTIO~." 

IN: 40(8) FBI L ENF ~ULL 10-12,'27 <AUG 1571). 
DESCRIPTORS: ARTICLE. GAMBLING. CORRUPTION. 
CORNELL LOCATIONS: LAW HV6201 F2B. 

* L A IT, J A C K • ,1'1 0 R TI r~ E R. LEE. 
CHICAGO: CONFIDENTIAL. 

N.Y., CROWN PUBLISHERS <1950>. 
303P. MAPS. 
VERIFICATION: NIC. LC NO. 50-6201 
DESCRIPTORS: MONOGRAPH. CHICAGO. ETHNIC GROUPSo 

ORGANIZED CRIME FIGURES. PROSTITUTION. 
GAMBLING. CORRUPTION. LIQUOR. 
MAFIA. 

CORNELL LOCATIONS: OLIN F548.5 L18. ALSO UNDGR. 

* MCKITRICK, ERIC L. 
"THE STUDY OF CORRUPTION." 

IN: 72 POL SCI Q =02-514 (DEC 1957). 
OESCRIPTOPS: ARTICLE. CORRUPTION. SOCIOLOGICAL 

M~J.. L Y SIS. 
CORNELL LOCATIONS: LAW KF10 P775. OLIN HI P775. ALSO 

I LR AND UNDG~. 

* MOYNIHA~, CANIEL P. 
"THE PRIVATE GOVERNMENT OF CRIME." 

IN: 25(1) REPORTER 14-20 <JULY f, 19t1). 
DESCRIPTORS: ARTICLE. NEW YORK STATE. ILLEGAL 

BUSINESS ACTIVITIES--CONTROL. 
C eRR U P T I 0 r~ .. 

CORNELL LOCATIONS: OLIN JX1901 R42+. ALSO UNCGR. 

* NEW YORK (STATE). TE~PGRt~Y ST~Tl CO~MISSION OF 
INVESTIGATION. I 

AN INVESTIGATICN CF THE LOAN-SH~RK RACKET; A REPORT. 
<N.Y.) 1965. 
b8F. 
VERIFICATIO~: NUC(t~3-'e7) VOL.3S P.478. LC NO. 
66-7004 
DESCRIFTORS: REPORT. LOAN SHARKING. DISCIPLINE. 

NEW YORK STATE. CORRUPTION. LOAN 
SHARKING--PROPCSED LEGISLATION. 

CORNELL LOCATIOhS: LA~ KFN52El ABa. OLIN hG20E7 ~5 
A3. 
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* REID, ED. DEMARIS, OVID. 
THE GREEN FELT JUNGLE. 

LONDO~, HEINEMAN <1965>. (ALSO PUB.: N.Y., TRIDENT 
PR., 1963, ANC POCKET BOOKS, INC <C1963> WITH 
ADDENDU1"i) • 

231P. 
VERIFICATION: NUC('S8-'72) VOL.79 P.331. LC NO. 
69-13769 
DESCRIPTORS: MONOGRAPH. LAS 

SIEGEL, BUGSY. 
CRH1E FIGURES. 

CORNELL LOCATIONS: NONE. 

* RIORDAN, WILLIAM L. 

VEGAS. TEAMSTERS. 
CASINOS. ORGANIZEC 
CORRUPTION. 

PLUNKITT OF TAMMANY HALL; A SERIES OF VERY PLAIN TALKS 
ON VERY FRACTICAL POLITICS. DELIVERED BY EX-SENATOR 
GEORGE WASHINGTON PLUNKITT, THE TAMMANY PHILOSCPHER, 
FROM HIS ROSTRUM, THE NEW YORK COUNTY COURT-HOUSE 
BOOTBLACK STAND, AND RECORDED BY W.L. RIORDAN. 

N.Y., A.A. KNOPF, 194&. (PBK. ED. PUB. BY DUTTON, 
1963). 

131P. 
INTRODUCTION BY ROY V. PEEL. 
VERIFICATION: LC(948-'52) VOL.17 P.464. LC NO. 
48-8750 

.DESCRIPTORS: MONOGRAPH. TAMMANY HALL. CORRUPTION. 
CORNELL LOCATIONS: OLIN JK2319 N56 R5 1948. 
CORNELL LOCATIO~S OF OTHER EDITIONS: 1963 ED. IN 

UNDGR JK2319 N57 R58 1963. 

* STEFFENS, LINCOLN. 
THE SHAME OF THE CITIES. 

N.Y., HILL AND WANG <1557>. (1ST PRINTED BY 
MCCLURE, PHILLIPS & CO., 1904). 

306P. 
VERIFICATION:NIC. LC NO. 57-9760 
DESCRIPTORS: MONOGRAPH. CCRRUPTION. ST. LOUIS. 

MINNEAPOLIS. PITTSBURGH. 
PHILADELPHIA. CHICAGO. NEW YORK 
STATE. 

CORNELL LOCATIONS: OLIN JS403 1957 S81. ALSO BPA AND 
FA. 

CORNELL LOCATIONS OF OTHER EDITIONS: UNDGR AND 8PA. 
1904 ED. IN CLIN JS403 1904 S81. 
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* SUTHERLAND, ED~IN H. CRESSEY, DONALD R. 
CRIMINOLCGY. 

9TH ED., PHILA., LIPPINCOTT, <1~74>. (lST PUB.: 
lC?24). 

G58P. 
SEE PP.198-199, 229-233, 261-278. 
A REVISION OF THE AUThOR'S: PRINCIPLES OF 

CRIn~OLOGY • 
INCLUDES EIBLI0GRAPHIES. 
VERIFICATION: NIC. LC NO. 74-8508 
DESCRIPTORS: CHAPTER. ME~EERSHIP AND ORGANIZATION. 

CQRRUPTIG~. ORGANIZED CRIME 
(OVERVIEw). 

CORNELL LOCATIONS: LAW HV602~ S96 1974 • 
. CORNELL LOCATIONS CF OTHER ECITIONS: LAW AND OLIN. 

* U.S. TASK FORCE ON ORGANIZ~C CRIME. 
ORGANIZED CRIME: REPORT OF THE TASK FORCE ON ORGANIZED 
CRH~E. 

WASH., NATICNAL ACVISORY COMMITTEE C~ CRI~INAL 
JUSTICE STANDARDS AND GOALS, GPO, 1976. 

288P. 
bI2LIQGRAF~Y PP.251-2E~. 

VERIFICATION: NIC-L. 
DESCRI~TORS: RfPOFT. CONTROL A~D FREVENTION. 

STATE GCVERNMENT. CONTROL ANC 
~REVE~TION--STANDARDs. CORRUPTION. 
CORRUPTION--CONTROL. CONTROL A~O 

P~EVENTIONUNITS. PUBLIC ATTITUDE. 
CITIZEN INVOLVEMENT IN LAW E~FORCEMENT. 
INFILTRATION OF LEGITIMATE BUSINESS. 
BUSI~ESS IN CRIKE CONTROL. STATE 
CONTROL A~D PREVENTION PROGRA~S. 
I~TELLIGENCE. INVESTIGATION. 
PROSECUTION. SENTENCING. 
CORRECTIONS. POLICE TRAINING. 
ORG~NIZED CRIME-DEFINITION. 

CORNELL LOCATIONS: LAW KF9~75 ASS. 

-- -~ --~---
-~~-~~----~~-----~ -~ ---
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CORRUPTION--CONTROL. 

* ANONYNGUS. 
ANNUAL FROSECUTORtS wORKSHOP, 1~76: PROSECUTING WHITE 
COLLAR CRIMES9 PUBLIC CORRUPTION. O. JEFFREY 
HIRSCHBERG, CHAIRMAN. 

N.Y., PRACTISING LAW INSTITUTE, 1576. 
432Po MAPS. CHARTS. (CRIMINAL LAW AND URBAN 

PROeLEMS COURSE HANDBOOK SERIES; NO.B8). 
A EOOK OF READINGS. 
"PREPARED FOR DISTRIBUTION AT T~E ANNUAL 

PRGSECUTOR'S WORKSHOP, AUGUST 1576." 
VERIFICATION: NIC-L. LC NO. 75-474255 
DESCRIPTORS: MONOGRAPh. PROS~CUTION. 

~HITE-COLLAR CRIME--CONTROL. 
CORRUPTIOM--CONTROL. INCOME TAX 
EV~SION--CONTROL. CIVIL PROCEEDINGS. 

CORNELL LOCATIONS: LAW KF961S.3 A61 1976. 

* U.S. T~SK FCRC[ ON ORGANIZED CRIME. 
ORGANIZED CRIME: REPORT OF THE TASK FORCE ON ORGANIZED 
CRU1E. 

wAStin NATIONAL ACVISCRY COrH:ITTEE ON CRIMINAL 
JUSTICE STANDARDS AND GOALS, GPO, 1976. 

288P. 
BIBLIOGRPPHY PF.251-265. 
VERIFICATION: NIC-L. 
DESCRIPTORS: REPORT. CONTROL AND PREVENTION. 

STATE GOVERNMENT. CONTROL AND 
PREVENTION--STANDARDS. CORRUPTION. 
CORRUPTION--CONTROL. CONTqOL AND 
PREVENTION UNITS. PUBLIC ATTITUDE. 
CITIZEN INVOLVEMENT IN LAW ENFORCEMENT. 
INFILTRATION OF LEGITIMATE BUSINESS. 
BUSINESS IN CRIME CONTROL. STATE 
CONTROL AND PREVENTION PROGRAMS. 
INTELLIGENCE. INVESTIGATION. 
PROSECUTION. SE~TENCING. 

CORRECTIONS. POLICE TRAINING. 
ORGANIZED CRIME-DEFINITION. 

CORNELL LOCATIONS: LAW KF9375 A8B. 

CORRUPTION--DEFINITION. 

* GARRIGUES~ CHARLEr HARRIS. 
YOUfRE PAYING FOR IT. A GUIDE TO GRAFT. 

N.Y. AND LONDON, FUNK e WAGNALLS CO.~ 1936. 
25lJ.P. 
VERIFICATION: NIC. LC NO. 36-27398 
DESCRIPTORS: MONOGRAPH. CORRUPTION OF PUBLIC 

OFFICIALS. BRIBERY. 
·CORRUPTION--DEFINITION. 

CORNELL LOCATIONS: LAw JK19~4 G24, OLIN JK1994 G24. 
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POLICE CORRUPTION. 

* ADRIAN, CHARLES R. PRESS. CHARLES. 
GOVER~ING URBAN AMERICA. 

qTH EO., N.Y., MCGRAW-HILL <1972>. 
577P. ILLUS. (MCGRAW-HILL SERIES IN POLITICAL 

SCIE.NCE). 
SEE CH. 14: "PUBLIC SAFETY", PP. 413-431. 
INCLUDES. BIBLIOGRAPHIES. 
VERIFICATION: NIC. LC NO~ 70-37086 
DESCRIPTORS: CHAPTER. PUBLIC ATTITUDE. LAW 

ENFORCEMENT PROBLEMS~ GAMBLING. 
POLICE CORRUPTION. 

CORNELL LOCATIONS: OLIN JS331 A52 1972. 
CORNELL LGCATIONS OF OThER EDITIONS: LAW, OLIN, 

UNOGR. AND 8PA. 3D EC. IN LAW KF530~ A73 1968 AND 
OLIN. 

* AMEN, JOHN HARLAN. 
REPORT OF ~INGS COUNTY I~VESTIGATION. 1938-1942. 

<N.Y.? 19l;.~?). 

247P. 
SEl E: "GA~BLING RACKET", PP. 123-130, AND 

uJUFFE-kAPI~SKY KIDNAPPING CASE", PP. 177-178, 
AND "~ENSON A~D SIEGEL", PP. 178-181. 

VERIFICATICN: NIC-L. LC NO". ~4-12762 
DESCRIPTORS: REPORT. NEW YORK CITY. POLICE 

CORRUPTIO~. GA~BLING. ADONIS, JOE. 
LOAN SHAR.KING. 

CORNELL LOCATIONS: LA~ KFX2095.4 ABB. 

f, ARM, WALTER. 
PAY-OFF: Tkf. INSIDE STORY OF BIG CITY CORRUPTION. 

N.Y., APPLETO~-CENTURY-CROFTS <1951>. 
26 7P • 
FOREWOPD BY MILES F. MCDONALD. 
VERIFICATION: NIC. LC NO. 51-7552 
DESCRIPTORS: MONOGRAPH. NEW YORK CITY. POLICE 

CORRUPTIONe 800K~AKING. 

CORNELL LOCATIGNS: LAW HV6721 NS A72, OLIN HV6721 N~ 
A72. 

* BARKER, THOMAS. ROEBUCK. JULI~N. 
AN EMPIRICAL TYPOLOGY OF POLICE CORRUPTION; A STUDY IN 
ORGANIZATIONAL DEVIANCE. 

SPRINGFIELD, ILL., C.C. THOMAS <1573). 
&3P. 
VERIFICATION: NIC. LC NO. 73-8525 
DESCRIPTORS: MONOGRAPH. POLICE CORRUPTION. 
CORNELL LOCATIONS: LAk HV7535 825, OLIN HV7935 62~. 
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* BROWN, WILLIAM P. 
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"THE POLICE AND CORRUPTION." . 
IN: U.s. PRESIDENT'S COMMISSION ON LAW ENFORCEMENT 

AND ADMINISTRATION OF JUSTICE. SELECTED 
CONSULTANTS PAPERS. 

<N.P.) 19678 
V.l NO.4 193P. 
VERIFICATION: NUC<'G8-'72) VOL.97 P.441, LC NO. 
68-7~05l 

DESCRIPTORS: ARTICLE. POLICE CCRRUPTION. 
CORNELL LOCATIONS: LAW KF9223 A8S C7. 

* COHEN, BERNARD. 
THE PCLICE INTERNAL ADMINISTRATION OF JUSTICE IN NEW 

• 't' OR K CITY. 
<SANTA MONICA, CALIF.) RAND, 1970. 
84P. «RAND CORPORATION. RAND REPORT> R-62l-NYC). 
SPONSORED BY THE CITY OF NEW YORK AND THE NEW YORK 

CITY RAND INSTITUTE). 
VERIFICATION: NIC-L. LC NO. 74-194066 
DESCRIPTORS: REPORT. NEW YORK CITY. POLICE 

CORRUPTION. STATISTICAL ANALYSIS. 
CORNELL LOCATIONS: LAW HV8148 N52 C67. 

* DALEY, ~08ERT. 
TARGET BLUE-AN INSIDERtS VIEW OF THE N.Y.P.D. 

N.Y., DELACORTE BOOKS <1973>. 
562P. 
VERIFICATION: NUC(1973) VOL.4 P.Gl. LC NO. 73-4258 
DESCRIPTORS: MONOGRAPH. NEW YORK CITY. POLICE 

CORRUPTION. 
CORNELL LOCATIONS: OLIN HV8148 N5 014. 

- DUCHAINE, NINA. 
POLICE CORRUPTION: A SELECTED, ANNOTATED BIBLIOGRAPHY. 

N.Y., ANTI-CORRUPTION MANAGEMENT PROGRAM, CRIMINAL 
JUSTICE CENTER, JOHN JAY COLLEGE OF CRIMINAL 
JUSTICE~ 197&. 

78L. 
VERIFICATION: OCLC NO.2723468. 
DESCRIPTORS: BIBLIOGRAPHY. POLICE CORRUPTION. 
CORNELL LOCATIONS: NONE. 

.. 
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* GARDINER, JOHN A. 
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THE POLITICS OF CORRUPTION: ORGANIZED CRIME IN AN 
AMERICAN CITY. 

N.Y., RUSSELL SAGE FOUNDATION. 1970. 
129P. 
VERIFICATION: NIC. LC NO. 79-107958 
DESCRIPTORS: MONOGRAPH. CORRUPTION OF PUBLIC 

OFFICIALS. STERN, IRVING. PUBLIC 
ATTITUDE--STATISTICS. POLITICAL 
ANALYSIS. RESEARCH METHOD. 
CORRUPTION. POLICE CORRUPTION. 

CORNELL LOCATIONS: LA~ JS401 G22. ALSO ILR. 

* GARDINER, JOHN. 
THEFT OF THE CITY. READI~GS ON CORRUPTION IN URBAN 
AMERICA. 

INDIANA UNIV. PR., BLOCMINGTON & LONDON, 1574. 
432P .. 
VERIFICATION: NIC-L. LC NO. 73-16519 
DESCRIPTORS: MONOGRAPH. CORRUPTION OF PUBLIC 

OFFICIALS. POLICE CORRUPTION. 
MUNICIPAL GOVERNMENT. CORRUPTION. 

CORNELL LOCATIONS: LA~ JS401 G22 T~7. 

* GOLDSTEIN~ HER~A~. 
POLICE COkRUPTION: t PERSFECTIVE ON ITS NATURE AND 
CONTROL. 

WASH.~ POLICE FOUNDATION (1975). 
64P. 
BIBLIOGRAPHY-PP. 60-63. 
VERIFICATION: ~IC-L. LC NO. 75-4228 
DESCRIPTORS: MONOGRAPH. POLICE CORRUPTION. 
CORNELL LOCATIONS: LAW HV7S36 C§5 662. 

* KINGS COUNTY, N.V. G~AND JURY. 
A PRESENTME~T CONCERNING THE ENFORCEME~T BY THE POLICE 
DEPARTMENT OF THE CITY OF NEW YORK OF. ThE LAWS AGAINST 
GAM6LING/8Y THE GRAND JURY FOR THE EXTRAORDINARY 
SPECIAL AND TRIAL TERM, S~PREME COURT, STATE OF NEW 
YORK. COU~TY OF KINGS. 

N.Y., ARNO PR.~ 197 4 • 

167P. ILLUS. <CRIMINAL JUSTICE IN AMERICA}. 
REPRr~T OF THE 1942 ED. PUB. BY THE APPEAL PRINTING 

CO., N.Y. 
VERIFICATION: NIC-L. 
DESCRIPTORS: REPORT. GAMBLING. POLICE CORRUPTION. 

Nf~ YORK CITY. GRAND JURIES. 
CORNELL LOCATIONS: LAW "KFX20f4 A73 1974. 
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* KOHN, AAQON, EG. 
THE KeHN REPORT: CRI~E AND POLITICS IN CHICAGO. 

N.Y. ARNO PR., 1974. 
122?e ILLUS. (CRI~INAL JUSTICE IN AMERICA). 
R~PRINT OF THE lS53 (C. PuB. BY THE INDEPE~DENT 

VOTERS OF ILLI~OIS, CHICAGO. 
VERIFICATION: NIC-L. LC NO. 74-3822 
DESCRIPTORS: REPORT. ChIC~GG. POLICE CCRRUPTICN. 

CORRUPTION OF PUBLIC OFFICIALS. 
INVESTIGATION. 

CORNELL LOCATIONS: LAW HV~795 C4 K79 197~. 

* MAAS, PETER. 
SERPICO. 

N.Y., VIKINS PRo <1973). 
::14F. !LLUS. 
VERIFICATION: NIC. LC NO. 72-79002 
QESCRIPTOR~: MONOGRAPH. SERPICO, FRANK. POLICE 

CORRUPTICN. NE~ YORK CITY. 
CORNELL LOCATICNS: OLIN HV7911 848 M11. ALSO uNDGR. 

* MOCKRIDGE, NORTON. PRALL, ROBERT H. 
THE BIG FIX. 

<1ST [C.> ~.Y., HOLT <1954). 
337 P • 

VERIFICATION: NIC. LC NO. 54-~655 

DESCRIPTORS: MONOGRAPH. eOOKMAKING. GROSS, HARRY. 
~[w YORK STATE. CORRL?TIO~ OF PUBLIC 
OFFICIALS. POLICE CORRUPTIO~. 

CORNELL LOCATloN2: LAW HV6721 NS M68, OLIN HV6721 N5 
M 68. 

* MURTAGHq JOHN M. 
"GAMBLING AND POLICE COKRUPTION." 

IN: 206(5) ATLANTIC 49-53 (NOV 1960). 
DESCRIFTORS: ARTICLE. GAM2LING. POLICE 

CORRUPTION. NEW YORK CITY. 
CORNELL LOCATIONS: OLI~ AP2 A88+. ALSO UNCGR. 

* NEW YORK (CITY). KNAPP COMMISSION. 
THE KNAPP CO~MISSION REPORT ON POLICE CORRUPTION. 

N.Y., G. BRAZILLER <1973?>. 
283P. i"~AP. 

VERIFICATION: NUC(1973) VOL.I0 P.182. LC NO. 
73-7GSE-9 
DESCRIPTORS: REPORT. KNAPP COMMISSION. POLICE 

CO~RUPTION. NEW YORK CITY. 
CORNELL LOCATIONS: LAW KFX2017.7 A732, OLIN HV8148 

N5 A3. 
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* NEW YORK (STATE). LEGISLATURE. SENATE. COMMITTEE ON THE 
POLICE DEPhRTMENT OF THE CITY OF NEW YORK. <LEXOW 
COMMITTEE). 

REPORT AND PR0CEEDINGS OF THE SENATE COMMITTEE 
APPOINTEe TO INVESTIGATE THE POLICE DEPARTMENT OF THE 
CITY OF NEW YORK. 

ALBANY, J.B. LYON, STATE PRINTER, 1895. 
5V. . 
INCLUDES INDEX (N.Y. & ALBANY, WYNKOOP HALLENBECK 

CRAWFORD co., 1899. 191P.)~ 
OLIN LACKS INDEX. 
VERIFICATION: NIC. LC NO. 10-4854-5 
DESCRIPTORS: REPORT. NEW YORK CITV. POLICE 

CORRUPTION. GOVERNMENTAL 
INVESTIGATION. lEXOw COMMITTEE. 

CORNELL LOCATIONS: LAW KFX2017~7 A7E, OLIN ARW32093. 

* ~EW YORK (STATE). TEMPORARY STATE COMMISSION OF 
HlVESTIGATlCN. 

SUMMARY OF THE ACTIVITIES DURING 1~62. 
N.Y., 19S3. 
134P. (LEGISLATIVE DOCUMENTS NO. 102). 
VERIFICATIO~: NUC(t63- t 67) VOL.39 P.478. LC NO. 
56-68282 
DESCRIPTORS: REPORT. INVESTIGATION. POLICE 

CORRUPTION. SYRACUSE. LAW 
ENFORCE~ENT. GAMBLING--CONTROL. 

CORNELL LOCATIONS: LAW KFN610G ABB. 
CORNELL LOCATIONS OF OTHER EDITIONS: LEGIS. DOCS.: 

LA~ KFN:005 N533. 

* FENNSYLVANlh. CRI~E COKMISSION. 
REPORT ON THE POLICE CORRUPTION AND THE QUALITY OF LAW 
ENFORC[rl~T IN ?HILADELFHIA. 

<SAINT DAVIDS>: THE COMMISSICN, 1974. 
874P. ILLUS. 
VERIFICATION: NIC-L. LC NO. 74-6~0106 

DESCRIFTORS: REPORT~ PHILADELPHIA. POLICE 
CCRRUPTIO~~ STATE CRIME COKKIS~IONS. 

CORNELL LOCATIO~S: LAW HVB148 ?5 P41 1974. 

* POSTON, TED. 
"THE NUMBERS RACKET." 

IN: TYLER, GUS, ED., ORGANIZED CRIME IN A~ERICA; A 
SOCK OF READINGS. 

ORIGI~ALLY APPEARED IN NY POST FEB 29-MAP 10, 1960. 
DESCRIFTORS: ARTICLE. NEW YO~K EITY. ~UM8ERS. 

POLICE CGRRUPTION. 
CORNELL LOCATIONS: LA~ HV6777 T~e, OLIN ~V6777 Tge~. 
COR~[LL LOCATIONS CF OTHER EDITIONS: UNOSF. 
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* ROEBUCK, JULIAN. BARKER, THOMAS. 
"A TYPOLOGY OF POLICE CORRUPTION.II 

IN: INTERAMERICAN CONGRESS OF CRIMINOLOGY, 20, 
CARACAS~ 1972. CRIME PREVENTION AND SOCIAL 
CeNTRGL; <PAPERS) EDITED BY RONALD L. AKERS 
<A~D> EDWARD SAGARIN. 

~.Y.9 PRAEGER <1974>. . 
PP. 118-128. (PRAEGER SPECIAL STUDIES IN U.S. 

ECONOMIC, SOCIAL AND POLITICAL ISSUES). 
"PUBLISHED IN COOPERA.TION WITH THE AMERICAN SOCIETY 

OF CRIMINOLOGY.11 
INCLUDES BIBLIOGRAPHICAL REFERENCES. 
VERIFICATION: NIC-L. LC NO. 74-5473 
DESCRIPTORS: ARTICLE. POLICE CORRUPTION. 
CORNELL LOCATIONS: LAW HV6010 I~9 1972. 

* SHERMAN! LAWRENCE W. COMPo 
POLICE CORRUPTION, A SOCIOLOGICAL PERSPECTIVE. 

(1ST EO.> GARCEN CITY, ANC~OR PR., 1574. 
347P. 
BIBLIOGRAPHY PP. 325-332. 
VERIFICATION: NIC-L. LC NO. 73-20935 
DESCRIPTCRS: MONOGRAPH. POLICE CORRUPTION. 

SOCIOLOGICAL ANALYSIS. 
CORNELL LOCATIONS: LAW HV8143 855. 

* SMITH ~ SANDY. 
liTHE FIX.II 

IN: 63(9) LIFE 22-23, 42-45 (SEPT 1, 1967). 
DESCRIPTORS: ARTICLE. CORRUPTION OF PUBLIC 

OFFICIALS. POLICE CORRUPTIO~. 

CORNELL LOCATIONS: OLIN AP2 L72++. ALSO UNDGR. 

* SMITH, SANDY .. ' 
lIyOU CAN'T EXPECT POLICE ON THE TAKE TO TAKE ORDERS.II 

IN: 65 LIFE 40-43 (DEC 6, 1968). 
DESCRIPTORS: ARTICLE. CHICAGO. POLICE CORRUPTION. 
CORNELL LOCATIO~S: OLIN AP2 L72++. ALSO U~DGR. 

* STOKER, ChARLES. 
THICKER 'N THIEVES. 

SANTA MONICA, CALIF., SIDEREAL CO. <C1951>. 
415P. 
VERIFICATION: LC('48-'52) VOL.20 P.59. LC NO. 
A51-10f,71 
DESCRIPTORS: MEMOIRS. LOS ANGELES. LAW 

ENFORCEMENT OFFICER. CORRUPTION OF 
PUBLIC OFFICIALS. POLICE CORRUPTION. 
BOWRON, FLETCHER E. 

CORNELL LOCATIO~S: NONE. 
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* TANNENBAUM. FRANK. 
CRIME AND THE COMMUNITY. 

BOSTON, N.Y. <ETC.) GINN AND CO~ (C1938). 
487P. (SOCIAL SCIENCE SERIES). 
SEE CH. 4: "ORGANIZED CRIME". PP. 82-127, AND CH. 5: 

"POLITICS AND CRIME", PP. 128-152, AND CH. 6: 
"POLITICS AND POLICEtt, PP. 153-173, AND CH. 7: 
"THE PHILOSOPhY OF THE PROFESSIONAL CRIMINAL", 
PP. 174-195. 

VERIFICATION: NIC-L. LC NO. 38-13156 
DESCRIPTORS: CHAPTER. PROFESSIONAL CRIMINAL. 

CORRUPTION OF PUBLIC OFFICIALS. 
POLICE CORRUPTION. ORGANIZED CRIME 
(OVERVIEW). 

COR~ELL LOCATIONS: LAW HV6~i5 T16, OLIN HV6025 T1G. 
ALSO UNDGR AND ILR. 

* U.S. CONGRESS. SENATE. COMMITTEE ON THE DISTRICT OF 
COLUHBIA. 

INVESTIGATION OF CRIME AND LAW ENFORCEMENT IN THE 
DISTRICT OF COLUMBIA. HEARINGS, BEFORE THE SUBCOMMITTEE 
O~ CRIME AND LAW ENFORCEMENT, 82D CONG.9 1ST AND 2D 
SESS.~ PURSUANT TO S.RES.136, HELD JAN 14- JUNE 10, 
1952. 

WASH., GPO, lS52. 
918P. 2 PTS. 
VERIFICATION: NUCCtS3-'57) VOL.24 P.49 4 • LC NO. 
52-611E.S REV 
DESCRIPTORS: CONGRESSIONAL HEARINGc GAMBLING. 

WASHINGTON, D.C. DRUGS. TELEPHONE 
AND TELEGRAPH SERVICE. POLICE 
CORRUPTION .. 

CORNELL LOCATIONS: OLIN F191 U59 C92 1952~ 

* U.S. NATIONAL COM~ISSION ON LA~ OBSERVANCE AND ENFORCEMENT 
CWICKERSHhM CO~MISSI0N). 

REPORT NO.14-POLIC~. 
IN: "ITSU REPORTS. 
It;OP. 
DESCRIPTOR~: REPORT. POLICE CO~RUPTION. 

WICKERSHAM COMMISSION. 
CORNELL LOCATIONS: LAW KF9223 A844. 
CORNELL LOCATIONS OF OTHER EDITIONS: 196B EO. IN LAW. 
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STREET CCRNER SOCIETY: THE SOCIAL STRUCTURE OF A~ 

ITALIAN SLUM. 
ENL. 2D ED., <CHICAGO) UNIV. OF CHICAGO PRe <1955>. 

(lST ED.: 1943). 
366P. 
SEE CH. 4: "THE SOCIAL STRUCTURE OF RACKETEERING". 

pP. 111-1 4 6, AND CH. 5: "THE RACKETEER IN THE 
CORNERVIlLE S~ AND A. CLUB", PP. 147-193~ AND 
APPENDIX NO. 11: "STUDYI~G RACKETEERING", P? 
328-337. 

VERIFICATION: NIC. LC NO. 5~-~152 

DESCRIPTORS: CHAPTER. PROTECTION RACKET. 
GAMBLING. SOCIOLOGICAL ANALYSIS. 
peL ICE CORRUPTION. 

CORNELL LOCATICNS: OLIN HV6439 U5 W62 1955. ALSO 
UNDGR. BPA_ MANN, ENGR, FA, AND HOTEL. 

CORNELL LOC~TICNS OF OTHER EDITIONS: 1ST ED. IN 
OLIN, U~SSR, ILR, MANN, AND HOTEL. 

POLICE CORRUPTION--CONTROL. 

* BEIGEL. HERBERT. 
"THE INVESTIGATION AND PROSECUTION OF POLICE 
CORRUPTIC[\. II 

IN: S~ J CRIM L, CPI~ & PS 135-156 {JUNE 1974}. 
DESCRIPTORS: ARTICLE. POLICE CORRUPTION--CONTROL. 
CORNELL LOCATIONS: LAW KF10 J743, OLIN HVEOG1 J86. 

* KNAPP~ ~HITMAN. 
"CAN THE UNIVERSAL PEFVASIVENESS OF POLICE CORRUPTION 
BE OBVIATED?II 

IN: CRIME AND JUSTICE. EDITED BY FESTUS JUSTIN VISER. 
<MEMPHIS> MEMPhIS STATE UNIV. PR., 1974. 
PP.11-24. <THE ~.L. SEIDMAN MEMORIAL TOWN HALL 

LECTURE SERIES, lS72-73). 
VERIF~CATION: NIC. LC NO. 74-1064 
OESCKIPTORS: ARTICLE. ?OLICE CORRUPTION--CONTROL. 
CORNELL LOCATIONS: LAW HV6789 C913, OLIN hV6789 C918. 
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SPORTS 5RIBERY. 

* ASINOF, ELIOT .. 
EIGHT MEN O~T: THE BLACK SOX AND THE 1919 WORLD SERIES. 

<1ST ED.) N.Y., HOLT, RINEHART AND WINSTON (1963>. 
302P. ILLUS. 
VERIFICATION: NUC('63-'67) VOL.3 P.506. LC NO. 
63-121::06 
DESCRIPTQRS: MONOGRAPH. ROTHSTEIN, ARNOLD. 

SPORTS BRIBERY. SPORTS TAMPERING. 
CORNELL LOCATIONS: OLIN GV875 C53 A83. 

* U.S. CGNGRESS. HOUSE. SELECT COMMITTEE ON CRIME. 
ORGANIZED CRIME IN SPORTS (RACING). HEARINGS, 920 
CONG.~ 20 SESS •• MAY S-JULY 27, 1972. 

wASH., GPO, 1973. 
4 PTS. (1853P.) ILLUS. 
VERIFICATIO~: NIC. LC NO. 73-601062 
DESCRIPTORS: CONGRESSIONAL HEARING. SPORTS 

T~MFERING. SPORTS BETTING. 
CCRRUPTION OF PUBLIC OFFICIALS. 
SPORTS SRIBERY. 

CORNELL LOCATIONS: LAW KF27.5 C7, OLIN HV6775 A3 S76 
1972. 

* U.S. CONGP[SS. HO~SE. SELECT CO~MI1TEE ON CRIME. 
ORGANIZEG CFIMINAL INFLUENCE IN HORSERACING. ·REPORT, 
930 CONG., 1ST SESSa 

WA~h., GPC. 1973. 
114 P • 
H.RPT.S3-Z26. 
VERIFICATIO~: GPO(1973> 
DES C KIP TOR S: CO N·G RES S I G N A L REP 0 f\ T • S P 0 R T S 

TAMPERING. S?ORTS 5RIBERY. SPORTS 
BETTING. CGRRuPTICN OF PUBLIC 
OFFICIALS. 

CORNELL LOCATIONS: L~W SS13022-7, OLIN SS13022-7 

* u.s. CONGR~SS. SE~ATE. COM~ITTEE G~ GOVERNMENT OPERATIO~S. 
GAM~LING ~NC ORGANIZED CRIME~ REPORT ••• ~ADE 8Y ThE 
PERMANENT SCBCOM~I1TEE ON INVESTIGATIONS, 87TH CONG., 
20 $[SS., 1962. 

~ASH., GPC, 1962. 
48P. I LLUS. t~AP. 

S.RPT.1310. . 
VERIFIC~TION: NUC('5B-'62) VOL.46 P.~89. lC NO. 
62-f,lU!:4 
DESCRIPTORS: CCNGRESSIGNAL REPO~T. GAMELING. 

TrLEPHC~E AND TELEGRAPH SERVICE. 
SPORTS ~RIBERY. EOOKMAKING. SPORTS 
EETTING. 

CO~~ELL LCC~TIONS: CLI~ ~S12416. 

---------' ~ .. -.. -.. _ .............. _ .• ". -.. _ .. " ".'--'-' •.. .. 
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SPORTS BRIBERY--PROPOSEG LEGISLATION. 

* U.S. CONGRESS. SENATE. COMMITTEE ON THE JUDICIARY. 
9RIBERY IN SPORTING CONTESTS. REPORT, 88TH CONG., 1ST 
SE2S., TO ACCCMPANY 8.741. 

SPORTS TAMPERING. 

WASH •• GPO. 1963. 
GP. 
S.RPT.88-593. 
VERIFICATIOI'l: GPO (1963) NO.20588. 
DESCRIPTORS: CONGRESSIONAL REPORT. SPORTS 

BRIBERY--PROPOSEJ LEGISLATION. 
CORNELL LOCATIONS: OLIN SS12535. 

* ASINOF, ELIeT. 
EIGHT MEN OUT: THE BLACK SOX ~ND THf 1919 WORLD SERIES. 

<1ST ED.> N.Y.~ HOLT, RINEHART AND WINSTON <1963). 
302P. ILLUS. 
VERIFICATION: NUC('63-'67> VOL.3 P.50E. LC NO. 
63-12E.C6 
DESCRIPTORS! MONOGRAPH. ROTHSTEIN, ARNOLD. 

SPORTS BRIBERY. SPORTS TAVPERING. 
CORNELL LOCATIONS: OLIN GV87~ C53 A83. 

* DANFORTH, HAROLD R. HORAN, JAMES D. 
THE D.A.'S r~AN. 

N.Y., CRQWN PUBLISHERS <C1957>. 
361P. ILLUS. 
VERIFICATION: NUC('58- f 62) VOL.l1 P.282. LC NO. 
57-877C 
DESCRIPTORS: MEMOIRS. LAW ENFORCEMENT OFFICER. 

LUCIANO, LUCKY. SCHULTZ, DUTCH. 
HINES, JIMMY. SPORTS TAMPERING. 

CORNELL LOCATIONS: NONE. 

* KATCHER, LEO. 
THE 8IG BANKROLL: THE LIFE AND TIMES OF ARNOLD 
ROTHSTEIN. 

<1ST ED.) N.Y., hARPER <1959). 
369P. ILLUS. 
INCLUDES BIBLIOGRAPHIES. 
VERIFICATION: NUC('58-'62> VOL.24 P.250. LC NO. 
58-1Z452 
OESCKIPTORS: BIOGRAPHY. 

GA ~lSL I NG • 
RUNNING. 
NARCOTICS. 

CORNELL LeCATIONS: OLIN 

ROTHSTEIN, ARNOLD. 
SPORTS TAMPERING. R U~'J 

LABOR RACKETEERING. 

HV62't8 R84 K19. 
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* U.S. CONGRESS. HOUSE. SELECT COMMITTEE ON CRIME. 
ORGANIZED CRIME IN SPORTS (RACING). HEARINGS, 920 
CONG., 2D SESS., MAY 9-JULY 27, 1972. 
I WASH., GPO, 1973. 

4 PTS. (1853P.) ILLUS. 
VERIFICATION: NIC. LC NO. 73-601062 
DESCRIPTORS: CONGRESSIONAL HEARING. SPORTS 

TAMPERING. SPORTS BETTING. 
CORRUPTION OF PU8LIC OFFICIALS. 
SPORTS BRIBERY. 

CORNELL LOCATIONS: LAW KF27.5 C7, OLIN HV6775 A3 $76 
1972. 

* U.S. CONGRESS. HOUSE. SELECT COMMITTEE ON CRIME. 
ORGANIZED CRIMINAL INFLUENCE IN HORSERACING. REPORT, 
930 CONG., 1ST SESSa 

WASH., GPO, 1973. 
114P. 
H.RPT.93-3Z.6. 
VERIFICATICN: GPO(1973) 
DESCRIPTORS: CGNGRESSIONAL REPORT. SPORTS 

TAMPERING. SPORTS BRIBERY. SPORTS 
SETTING. CORRUPTION OF PU?LIC 
OFFICIALS. 

COR~ELL LCCATIO~S: LA~ 8S13022-7. OLIN SS13022-7 

* U.S. CONGRESS. SE~ATE. COMMITTEE O~ GOVERNMENT OPERATIONS. 
GAMBLING AND ORGANIZED CRIME. HEARINGS BEFORE THE 
PERMAhENT SGBCOMMITTEE ON INVESTlGATIONS, 87TH CeNG., 
1ST SESS •• FURSUANT TO S.RES.GS. AUG 22-SEPT 8, 1961. 

~.'ASH •• GPO, 1961. 
80SP. ILLUS. 3 PTS. 
VERIFICATIC~: NUCC f 58-'62) VOL.46 P.289. LC NO. 
61-£,4811 
DESCRIPTORS: CCNGRESSIONAL HEARING. GAMblING. 

EOOKMAKING. TELEPHuNE AND TELEGRAPH 
SERVICE. TAXATIC~. SPORTS TAMPERING. 

CORNELL LOCATIONS: LA~ KF26 G6 1961 V.i. OLIN JK416 
AlE, G19 19f1. 

-~~~"-' -" .. ,--.--':~' ~~~ .. -'-.---,-~'~' -:"~--
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* U.S. CONGRESS. SENATE. COMMITTEE ON THE JUDICIARY. 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY. 

PROFESSIONAL BASKETBALL. HEARING, S2D CONG., 1ST SESS., 
ON 3.2373, PURSUANT TO S.RES.32, HELD SEPT. 21, 
1971-MAY 9, 1972. 

WASH., GPO. 1972. 
2V.(1328P.) ILLUS. 
SEE STMT. BY SAM STEIGER PP.677-723, AND STMT. BY G. 

ROBERT BLAKEY, PP.723-725. 
V E R I F I CAT ION: N U C ( , I:: 8'- t7 2) VOL. 96 P. 635 • L C NO. 
72-602783 
DESCRIPTORS: TESTIMONY. SPORTS TAMPERING. 
CORNELL LOCATIONS: OLIN JK1521 A3 831 1971 PT.l ONLY • 
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