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FINAL REPORT OF THE AD HOC TASK FORCE ON
ADJUDICATION UF- THE NATIONAL HIGHWAY SAFETY
ADVISORY COMMITTEE

June 1973

INTRODUCTICON

A gpecial ad hoc task force of nine lawyer members within
and appointed by the National Highway Safety Advisory Com-
mittee, together with administration staff, has reviewed
over a three months' period the present traditional judi-
cial adjudication of traffic violations, innovations in
New York, Florida, Virginia, and California, available
written materials, and similar findings of other commis~
sions studying present United States methods of traffic
adjudication.

EXECUTIVE SUMMARY OF TASK FORCE FINDINGS AND RECOMMENDATIONS

The present traditional lower criminal court processing
of traffic violations in the U. S., using sentences of
fines and incarceration, evolved for the purpose of deter~
mining the guilt nr the lack of guilt of an offender
charged with a criminal complaint.

Because conviction would involve a jail sentence, adjudica-
tion historically has been by the judiciary to accord full
protection of constitutional due process. In fact, however,
jail sentences are imposed in very few traffic cases and
all but the most serious offenses are processed by mail or
bail forfeiture. In the present process, self-adjudication
and self-sanctioning are the norm.

Findings

. Traffic offense adjudication under the traditional traf-
fic law system is reasonably adequate in the determination
of guilt or lack of guilt. However, traffic case pro-
cessing is beset by maay problems and has proved to be
less than ideal, in contributing to improvements in traf-
fic safety.




. Traffic offense adjudication as presently constituted
has made little demonstrable contribution toward new-
ly formed societal goals of the promotion of traffic
safety and the improvement of driver behavior. It is
not an adeguate subsystem or traffic law system com-—
ponent. It has had little measurable effect in deter-
ring initial or subsequent traffic violation by
offenders or other drivers. In this, traditional
criminal court traffic case processing is inadequate .
and ineffective.

. Traffic offense adjudication is a key component of the
traffic law system. The promotion of traffic safety
depends on adjudication's effectiveness within the sys-
tem. Traditional traffic case processing does not
sufficiently emphasize both selective adjudication and
the goals of highway safety and driver improvement
through retraining and rehabilitation.

. All traffic offenses do not have the same degree of
severity or potential severity; thus, all offenses
should not command the same degree of criminal proces-
sing and sanction time and resources. Traffic case
adjudication inadequately differentiates between the
problem driver and the average traffic offender.

RECOMMENDATIONS

To achieve integrated traffic law system components which
combine traffic adjudication with traffic safety and improv-
ed driver behavior, a new approach to traffic case proces-

sing, which contains the following basic features, is recom-
mended:

-~ Adjudicate a lower-risk category of "Traffic Infractions"
by simplified and informal judicial, quasi-judicial or
para-judicial procedures.

- Process high-risk offenses criminally.

-~ Combine "Traffic Infraction" and high-risk criminal traf-
fic offense sentencing with driver improvement and rehabili-
tation programs.

- Eliminate incarceration as a "Traffic Infraction" sanction. v

~ Give priority to identifying problem drivers, assigning
them to treatment and monitoring the results.



-~ Create an adequate electronic data processing system to
serve police, law enforcement, driver licensing and traffic
adjudication; especially for the purpose of identifying
the problem driver.

REFPORT BACKGROUND
General

The traditional criminal court processing of traffic cases
evolved nationally when the only government body available
to process these cases was the lower courts and the judges
elected and appeointed to serve these courts. The punish-
ment for recalcitrant drivers fell within the felony and
misdemeanor legislative categories. For many years it was
believed that jail confinement or fines or the fear of this
punishment coupled with pexsonal appearances before a judge
would deter traffic offenders. At that time the volume of
traffic cases was not great. As the caseload increased,
informal non-criminal case processing methods were adopted.
Traffic adjudication was designed to be the key evaluation
element in the traffic case disposition process, which con-
sists of law enforcement citation, prosecution of the of-
fense, case adjudication and penalty sanction application
on a determination of guilt. Adjudication was inteanded to
provide the legal control and audit of driver behavior in
the complex highway safety environment.

With growing motor vehicle registration and numbers of 1li-
censed drivers, certain deficiencies and inefficiencies
became more evident in the present traditional court pro-
cessing of traffic cases. To further aggravate this situ-
ation, America became an aulo-mobile society. While a
driver's license as a matter of policy and law is generally
a "privilege, and not a right," the license to drive an
automobile is the keystone of citizen mobility and frequent-
ly a mainstay of economic livelihood.

Traffic cases numerically have escalated and eclipsed the
caseload of non~traffic offenses. As much as 80 percent
of the caseload (exclusion of parking) of many lower
courts is traffic.



Constitutional Due Process

The U. S. Supreme Court has recently ruled that a series
of constitutional due process requirements are essential
to criminal traffic court trials: elimination of the may-
ors' courts which assess fines as a revenue source for

the political unit of government involved in the arrest;
elimination of incarceration for the non-payment of fines;
right of trial by jury for other than petty offenses; and
right of an appointment of counsel for an indigent for
any traffic offense in which there is likelihood of jail
confinement. The elfect of these decisions has been to
make the present system function more slowly and at great-
er cost, at a time when traffic caseloads were escalating.

Increasing Traffic Offense Caseloads

Until 1968 this Nation has registered annually an increas-
ing rate of highway accidents and fatalities. This has
led to public indignation and outcry to do something to
stop the highway slaughter. Legislators have reacted by
passing laws defining new traffic offenses, by establish-
ing cumulative point systems for traffic violations which
can result in license suspension, and by making sentences
mandatory for certain serious offenses. More laws led to
more law enforcement. Greater law enforcement in turn
generates more caseload in the court.

To avoid the loss of license and/or izil confinement,
offenders threatened with such sanctions increasingly

have resorted to litigation to buy time or interim driving
privileges. This in turn has increased court caseloads

at. the appellate level where more traffic cases in competi-
tion with non-traffic criminal and civil cases often con-
tribute to case delay.

Penalties which are mandatory or overly harsh tend to be
subverted by police or prosecutors, juries or judges, and
such penalties not only encourage more litigation but

have proved to be counter-productive in the promotion of
traffic safety. Pending litigation, the offender continues
to drive without any correction of failures--and, if danger-
ous, imperils the driving public.



An unplanned subsystem of traffic justice which is not
swift, timely, uniform or professionally managed and fre-
quently 1s negotiable, is unsatisfactory. Alcohol and
drug problems have further pyramided caseloads and have
introduced into adjudication medical, as well as behav-~
ioral, remedial needs.

The Judges

Only a limited number of traffic case judges have any
special training or interest in their work. A serious
problem has been the lack of adequate traffic judge
training programs. A moratorium on the American Bar Asso-
ciation's Traffic Court Program's regional traffic court
judge training has recently occurred. Although many
individual courts and communities are dedicated to traf-
fic service, this form of judicial activity has not proven
sufficiently popular or rewarding to produce a large num-
ber of judicial experts trained in traffic law adjudica-
tion and highway safety.

Lack of Highway Safety Effectiveness

There is no evidence which demonstrates that the tradition-
al criminal court processing of traffic is highway safety
cost effective. However, 'there is evidence that the offen-
der's appearance in court does not have any positive
deterrent effect on subsequent poor driver behavior. Court
appearance is more often regarded by the public as an em-
barrassment, economic nuisance, and inconvenience. While
certain individuals can be categorized by State licensing
authorities as problem drivers, insufficient screening,
adjudication and sanction selection time is applied to them,
Nationally, traffic offense processing fails to differen-
tiate between the problem driver and the infrequent traffic
offender. To be highway safety cost effective, traffic ad-
judication should expend greater resources on identifying
the problem driver. Timely access to complete and accurate
driver record information is essential to this effort.

Retraining and Rehabilitation

Traditional criminal court traffic case processing deals
in a high volume caseload which minimizes the beneficial
latitude of handling cases on a one-~to-one basis. The
adversary process inherent in court procedures assists in
adjudication of guilt or innocence, but it does not assist



the individual in resolving his unique driver behavioral,
personal or medical problems. The ‘Task Force found that
the present traditional criminal court processing of traf-
fic cases emphasizes adjudication to the exclusion of
driver improvement oriented programs. It should be stress-
ed, however, that some of this is due to the lack of
validated state driver improvement programs.

Traffic Adjudication Communication, Coordination, and
Integration

Traffic case processing by the judiciary operates indepen-
dently of the licensing agency. Violation reporting by
the courts is sporadic and incomplete. There is a paucity
of driver information exchange from licensing authority
record files. Judges generally fail or are unable to ac-
cess the prior driving record of the traffic ocffender.
Retrieval of data from manually maintained driver record
files cannot be speedily accomplished by the adjudicator
to identify the chronically bad, medically impaired, al-
¢coholic or drug-abusing drivers.,

Courts processing traffic cases generally operate indepen-
dently and with minimum communication and coordination with
the Governor's Highway Safety Representative, traffic law
enforcement, driver licensing, driver education or driver
improvement programs and medical rehabilitation agencies.

REPORT RECOMMENDATIONS AND ELEMENTS

L. Expand the traffie adjudication component of the traf-
fie law system to embrace both the goals of adjudication
and promotion of highway eafety, giving equal weight to .
both purposes.

This will require the planning of a totally new traffic
adjudication subsystem to the traffic law system, which in-
tegrates and combines the need of both adjudlcatlon and
improvement of driver behavior.

This can be accomplished within the proposed National Highway
Traffic Safety Administration's Standard N-7 on traffic of-
fense adjudication. Development and promulgation of this
proposed standard is specifically commended and endorsed by
this Ad Hoc Task Force.*

* See NHTSA proposed revised Traffic Courts and Adjudication
Systems Standard, Appendix B.



The adjudication subsystem possible under such a stan-
dard will permlt maximum State innovation and experi-
mentation within the diversity of the Federal system by
utilizing the strengths of the Federal-State partnership.

2. Reclassify all but the most serious traffic ofisuses
from the categories of criminal felonies and misdemeanors
to a newly creuted third level of offenses to be known as
"rraffiec Infractions.”

All traffic violations shall be classified as "Traffic
Infractions," except for offenses which involve serious
injuries or fatalities, leaving the scene of an accident,
driving on a suspended or revoked license, alcohol or
drug, or reckless driving, which remain as criminal of-
fenses.

This new category of "Traffic Infractions" shall not
require the revision of pollce or traffic law enforcement
methods. It will allow a variety of improved traffic ad-
judication procedures to be used without application of
burdensome and inappropriate criminal procedure require~
ments. The imposition of jail sanctions shall be elimi-
nated under this category.

Traffic offense adjudicators shall have available a broad-
er range of penalty and treatment sanctions. In first
offense "Traffic Infraction" cases a fine would be imposed.
On additional convictions more severe fines would be as-
sessed. When the offender is classified as a potential

or an actual problem driver, treatment shall be applied

in addition to penalties and license restriction or with-
drawal action.

3. Structure a govermmental traffic offense adjudication
subsystem either as part of an administrative agency sep-
arate from the judiciary, or within the judiciary, as
each State may elect.

Require, in either alternative, adjudicative processes
independent of both law enforcement and licensing agency
functions.

Establish a new subsystem by legislative enactment or ap-
propriate court rule and require legislative committee or
judicial council review of its operation every six years.

Fund the combined adjudicative-rehabilitation and system
support efforts with an adequate level of State legisla-
tive appropriations apart from identified traffic generated
revenue.



4. Adopt a more simplified, informal and administrative
type of procedural machinery for "Trafftc Infractions”
adjudication and sanctioning.

Develop uniform sanctioning policies within each State,
including uniform bail and fine schedules, to be used
by traffic adjudicators.

All "Traffic Infraction" cases shall be disposed of with-
in 30 days of date of citation.

Permit first offender self-adjudication and sanctioning
by mail or violations bureau unless the offense is clas-
sified as a mandatory appearance case.

Provide every cited motorist with the right to an imme-
diate hearing on "not guilty" or "guilty with an explana-
tion" pleas.

Defense attorneys shall not be required, but would be
permitted. There shall be no entitlement to court appoint-
ment of counsel in case of indigency.

Right of jury trial shall not be afforded.

Rules of civil, rather than criminal, procedure shall be
preferred. The burden of proof shall be by preponderance
or a predominance of, or clear and convincing evidence,
rather than by the criminal standard of proof beyond a
reasonable doubt.

Provide every convicted motorist with an immediate,
inexpensive right of judicial appeal.

5. Develop a Statewide traffic case adjudication, coor-
dination and management subsystem which utilizes advanced
record keeping, storage, retrieval and dissemination tech-
niques.

Appoint a traffic adjudication subsystem administrative
manager within each State. The manager shall develop

and supervise a uniform system and train traffic case
adjudicators and administrators. He shall annually col-
lect and evaluate adjudication data and recommend improve-
ments to the appropriate judicial and legislative author-
ities.



Traffic adjudicators shall be lawyers specially trained
in traffic adjudication and highway safety. Continuing
re~education programs shall be instituted and required.

Verbatim records shall be maintained in all trials of
offenses which could result in license suspeénsion.

The licensing authority shall issue a notice of intent
to suspend the license of any person cited for a traffic
offense who fails to answer a summons.

An ultimate elec¢tronic driver record data processing sys-
tem (EDPS)--with direct input and retrieval terminals at

law enforcement, license authority and adjudication facili-

ties~-shall be designed. A principal component of
such a system shall be the use of a uniform traffic cita-
tion within each State.

8. Improve highway safety implementation by traffic
adjudication identification of problem drivers, assign-
ment to appropriate driver improvement screening programs
and monitoring of the assignment results.

Mandatory violator adjudication appearance shall be
required in all criminal cases and "Traffic Infractions"
arising out of accidents, no operator's license, speed-
ing in excess of 15 miles per hour above the posted
limit and violations the conviction for which might re-
sult in licensing agency descretionary action.

In mandatory appearance cases, traffic adjudicators
shall be provided with complete offender driving records
and all pertinent background information to assist in
sanction selection.

Traffic adjudicators shall be given a list of available
and qualified driver improvement and medical rehabilita-
tion agencies and programs.

With the possible exception of youthful offenders, the
majority of first offenders shall continue to be disposed
of by fines. Once a driving behavior problem is identi-
fied, adjudication emphasis shall shift from punishment
to treatment.

To reduce recidivism, selective and priority attention
shall be given to the problem driver.



CONCLUSION

The Task Force believes that adoption by the States of
the Report Recommendatiofis and their elements would re-
sult in a more ideal traffic law system which will ad-
vance highway safety thtough traffic offense adjudication.
Implementation of the recommended traffic¢ adjudication
subsystem would offer a higher probability of contribut-
ing to the reduction of traffic accidents and fatalities
than the traditional court adjudication process present-
ly in operation. However, to achieve this ambitious
highway safety goal through a more cost effective adjudi-
cation subsystem may require a higher level of publid
funding.

The recommended traffic offense adjudication subsystem
is conceived to protect the constitutional rights of
the driving public, improve driver behavior and enhance
society's interest in highway safety. Concurrent by-
products would be to unclog the lower court dockets;
enable judges to devote their valuable time to serious
traffic and criminal c¢dses and to enhance the promotion
of traffic adjudication justice.



APPENDIX B

FEDERAL STANDARDS ON
TRAFFIC OFFENSE ADJUDICATION

1. ©National Advisory
Commission on Criminal
Justice and Goals: Courts

2. Highway Safety Program
Standard No. N-7 —
Traffic Courts and
Adjudication Systems






National Advisory Commission on Criminal Justice and Goals:

Courts, Standard 8.2

ADMINISTRATIVE DISPOSITION OF CERTAIN
MATTERS NOW TREATED AS CRIMINAL OFFENSES

All traffic violation cases should be made infractions sub-
ject to administrative disposition, except certain serious
offenses such as driving while intoxicated, reckless driv-
ing, driving while a license is suspended or revoked, homi-
cide by motor vehicle, and eluding police officers in a
motor vehicle. Penalties for such infractions should be
limited to fines; outright suspension or revocation of
driver's license; and compulsory attendance at educational
and training programs, under penalty of suspension or revo-
cation of driver's license.

Procedures for disposition of such cases should include the
following:

1. Violators should be permitted to enter pleas by mail,
except where the violator is a repeat violator or
where the infraction allegedly has resulted in a traf-
fic accident.

2. No jury trial should be available.

3. A hearing, if desired by the alleged infractor, should
be held before a law-trained r=:fereé. The alleged in-
fractor should be entitled to be present, to be repre-
sented by counsel, and to present evidence and arguments
in his own behalf. The government should be required
to prove the commission of the infraction by clear and
convincing evidence. Rules of evidence should not be
applied strictly.

Appeal should be permitted to an appellate division of
the administrative agency. The determination of the
administrative agency should be subject to judicial re-
view only for abuse of discretion.

Consideration should be given, in light of experience
with traffic matters, to similar treatment of certain
nontraffic matters such as public drunkenness.



Federal Register, Vol. 37, No. 150
Thursday, August 3, 1972

Part 247 - HIGHWAY SAFETY PROGRAM STANDARD NO. N~7—
TRAFFIC COURTS AND ADJUDICATION SYSTEMS

Section

247.1 Scope.

247.2 Purpose.
247.3 Definitions.
247.4 Requirements.
247.5 Evaluation.

Authority: The provisions of this Part 247
issued under Section 402 of the Highway Safety Act of
1966, 23 U.S.C. 402, and the delegations of authority
at 49 CFR 1.51 and 501.8.

§ 247.1 Scope.

This standard establishes performance require-
ments for traffic courts and adjudication systems in a
State highway safety program. It covers the adjudication
activities of the State agency for highway safety, the
driver licensing authority, and the State judiciary.

§ 247.2 Purpose.

This standard is designed to develop balanced
local and statewide traffic court and adjudication systems
which will promote highway safety through fair, efficient
and effective adjudication of traffic law violations;
and to reduce recidivism rates through the use of appro-
priate punishment, training and rehabilitation measures.

§ 247.3 Definitions.

"Adjudication agency" means a tribunal, other
than a court, authorized to make judgments and apply
appropriate san¢tions and rehabilitative measures in
traffic offense cases.

"Hazardous traffic law violation" means a
traffic offense that--

(a) Contributes to a crash; or

(b) Is punishable as a felony; or

(c) Contains at least one of the following
factual elements:

(1) Operation of a motor vehicle while under the
influence of alcohol or another drug;
(2) Reckless driving;



(3) Leaving the scene of a crash; or

(4) Driving while driver's license is sus-
pended or revoked.

"Traffic court" means a judicial tribunal
with the authority to adjudicate traffic cases.

8 247.4 Requirements.

Each State, in cooperation with the political
subdivisions, shall establish a system for the adjudica-
tion of violations of highway traffic laws that meets
the following requirements:

(a) The traffic offense adjudication activities
of the State agency for highway safety, the driver licens-
ing authority and the State judiciary shall be coordinated
with the primary coordination responsibilities residing
in one of these three agencies.

(b) The traffic case management system shall
include:

{l) Use of a statewide uniform traffic citation.

(2) Retrieval of driver records from the traf~
fic records system established in Standard No. N-1 in
cases involving all traffic law violations.

{(3) Preparation of a presentence investigation
report in cases involving hazardous traffic law viola-
tions, which shall include an inquiry into driving habits,
previous driving history, and social psychological, med-
ical and economic background to assist an adjudicator
in determining the appropriate sanction for a convicted
offender.

(4) A record reporting system for entering
case disposition reports into the traffic records system
within 10 days after conviction or forfeiture of bail
in a traffic violation case:

(5) Use of adjudication agencies, or other non-
criminal procedures, for processing traffic cases such
as parking and equipment violation, where warranted by
caseload or rehabilitation and re~-training considerations.

(c) Adjudication and administrative personnel,
including referees and hearing officers, employed in the
traffic court and adjudication systems shall be properly
qualified and trained. There shall be a full~time judge
or quasi-judicial hearing officer empowered to make
dispositions in all traffic courts and adjudication
agencies for each mandatory appearance caseload of 22,500
per year or a major fraction thereof.

(d) Uniform rules shall be established for--

(1) The impounding of suspended or revoked
driver's licenses; and

(2) Staying the execution of punishrent and
license suspensions or revocations to permit a convicted

[+N
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offender to participate in a driver rehabilitation
program.

(e) Persons charged with hazardous traffic
law violations shall be required to appear personally
before a traffic court or adjudication agency. The
deposit of a driver license certificate shall be per-
mitted in lieu of bail or other security to insure an
accused traffic offender's appearance before a traffic
court or adjudication agency.

(f) Traffic courts and adjudication agencies
shall be financially independent of any system of fees,
fines, court -costs, or other revenue (such as posting
or forfeiture of bail or other collateral) resulting
from processing violations of motor vehicle or traffic
laws.

8 247.5 Evaluation.

The traffic courts and adjudication systems
program shall be evaluated by the agency having primary
responsibility for coordinating the State's adjudica-
tion activities. The evaluation shall be submitted to
the State agency for highway safety for use in develop-
ing the Annual Work Program and updating the Comprehen-
sive Plan pursuant to Standard No. N-1l.

(a) Statistical analyses shall be prepared for
evaluation purposes, making maximum use of case dispo-
sition and caseload information reported to the State
traffic record system, and emphasizing particularly
the following types of data:

(1) Types and frequency of offenses;

(2) Case disposition, including the percentage
of convictions, delays in court appearance, nolle prosequi
pleas, reductions in charges and rehabilitation referrals;
and ,

(3) Recidivism rates, especially as they relate
to particular case dispositions.

(b) The =svaluating agency shall review the pro-
gram to determine the extent of compliance with the
specific program requirements established in B 247.4.

TRAFFIC COURTS AND ADJUDICATION SYSTEMS

The proposed new Standard N-7 covering traffic
courts and adjudicating systems is a revision of the
current standard No. 7, Traffic Courts, issued on Novem-
ber 7, 1969. The current standard has one requirement--
that all convictions for moving traffic violations be
reported to the State traffic records system~-and several
recommendations. The proposal would delete the recommen-
dations and expand and strengthen the requirements to
encourage State development of a traffic offense adjudica-
tion system that will provide maximum highway safety



benefits by contributing to a reduction of traffic
offense recidivism rates.

The proposed new standard covers the State
judiciary, the State agency for highway safety, and
the driver licensing authority, and would require
coordination of the adjudication activities of three
agencies, as well as the development of statewide uni~-
formity in certain aspects of traffic offense adjudi-~
cation.

The major new feature of the standard is the
requirement for development and implementation of a
system applying modern case management techniques to
traffic offense adjudication. In this regard the
current requirement that moving violations be reported
is expanded to require that the driver record and a
presentence investigation be available for use in sen-
tencing convicted offenders. 1In addition, reports of
case dispositions are required to be made within 10 days
of conviction or forfeiture of bail or other collateral.
NHTSA believes that the failure of many States to meet
the current reporting requirement is due largely to
inadequate ¢ase management capability. Only in large
metropolitan areas have moiern case management tech-
niques, including EDP, been instituted. Modern case
management techniques and rapid record reporting are
necessary if the courts are to meet their case disposi-
tion reporting responsibilities. To develop this capa~-
bility may require some court reorganization and careful
coordination with the statewide traffic records system
to be developed pursuant to another standard. Traffic
courts and adjudication agencies will particularly have
to make maximum use of EDP capability existing in enforce-
ment and licensing agencies.

A further requirement related to case management
is that noncriminal procedures be developed for pro-
cessing minor traffic violations, such as parking or
equipment offenses. In many urban areas, courts are
overburdened with traffic cases, to the detriment of
both the traffic safety program and other judicial
functions. The proposed standard would require that
States establish adjudication agencies (nonjudicial tri-
bunals) or other noncriminal methods of dealing with
traffic violations where caseload considerations justify
use of these methods. The details of such systems are
not specified in the standard, but are left to the dis-
cretion of the States at this time.
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Under the proposed standard, the current
recommendations relating to court personnel and admini-
stration would be changed to a more general requirement
that there be qualified and trained personnel, with the
additional specific requirements that there be at least
one traffic offense adjudicator for each mandatory
court appearance caseload of 22,500 per year, or a
major fraction of that figure. Current recommendations
relating to court independence from a fee system and
mandatory court appearance for certain offenders would
also be retained as requirements with the additional
requirement that there be a provision permitting sur-
render by a defendant of his driver license certificate
in lieu of bail or other collateral. The purpose of
this requirement is to facilitate the fair and humane
treatment of accused traffic court violators without
imposinyg bail or requiring confinement in jail, and to
encourage personal appearance by defendants.

Careful evaluation is a key to determining program
effectivenesss and essential for planning future program
activities. For this reason, the proposed new standard
would add a requirement for evaluation of the traffic
courts and adjudicatinn systems program by the unit of
State government having the primary responsibility for
coordinating adjudication activities. A principal
measure of program effectiveness to be required in the
evaluation of the program is the number of repeat traffic
offense violatcrs to be determined by the recidivism
rates. These rates would be developed from statistical
analyses of data reported to the State traffic records
system.



APPENDIX C

Memo on Proposed Revision in the Manner of
Classifying and Handling Certain Minor
Traffic Violations in California

Edwin S. Moore - May, 1967






Lihy s

MEMO ON PROPOSED REVISION IN THE MANNER OF
CLASSIFYING AND HANDLING CERTAIN MINOR
TRAFFIC VIOLATIONS IN CALIFORNIA

The day of the traffic arrest for "revenue" has by and
large, given way to an attempt to administer the traffic
laws in such a manner as to carry out their purpose and
to assist in providing for the safe and orderly movement
of traffic upon the public streets and highways.

Despite the reforms, which to a substantial extent have
eliminated the practice of making traffic arrests for re-
venue purposes, the present method of handling traffic
violation cases seems far from satisfactory.

The American Bar Association took the leadership some 25
years ago in urging major reforms in the nation's traffic
court setup and in the manner in which traffic violation
cases should be handled. It is interesting to note that
at that time, George Warren, in his report on “Traffic
Courts" which formed the basis for the action of the ABA's
Standing Committee on Traffic Court Reform, urged the eli-
mination of the right of jury trials in traffic arrest
cases. The argument advanced at that time in support of
this denial of a motorist's right to a jury trial was based
on the fact that too many drivers were escaping punishment
by being permitted to have their cases tried by juries.

More recently, the California Judicial Council has under-
taken to sponsor legislation on this subject. The follow-
ing is a direct quotation from the report of the California
Judicial Council:

"The Judicial Council recommends the enactment of

legislation reclassifying minor traffic violations
as noncriminal traffic infractions, punishable by

a money penalty, license suspension, attendance at
a school for traffic violators or any combination

thereof. There would be no right to a jury trial

or to the appointment of counsel in such cases.

1

"Enforcement officials are perturbed to think that punish-
ment for these serious offenses can so often be circumvented
in this manner." (by jury trials) See Pages 76~77. Traffic
Courts. George Warren.



"California law now classifies all traffic vio-
lations, including violations of statutes and
ordinances relating to parking, as crimes or pub-
lic offenses subiect to fine and imprisonment.
Under this system aimost every motorist in the
state at one time or another is technically clas-
sified as a criminal and subject to a possible
sanction of imprisonment, however trivial the
offense. All the time-consuming procedures pro-
vided for trial of serious offenses including

the right of a trial by jury and to have appoint-
ed counsel are applicable to these minor violations
although it would appear to be in the public
interest to have these cases disposed of more
expeditiously and without including deprivation
of liberty as one of the penalties.

"The classification of a traffic violation as
something less than a misdemeanor is not unique
and the elimination of jury trials and the right
to appointed counsel in such cases raises no sub-
stantial constitutional issues and has precedent
in other jurisdictions. The effective enforcement
of traffic laws does not require that wviolations
be classified and treated as crimes, and the pro-
posed reclassification is not intended to minimize
the importance of enforcing such laws. Rather,
the proposal is aimed ultimately at developing
effective procedures and penalties that are uni-
guely adapted to the lesser traffic cases and give
recognition to the fact that minor traffic viola-
tions are not viewed by the public as crimes.”

The proponents of the California Judicial Council proposal
base their case in behalf of this proposal cn two points.
They are:

1) That the continuing increases in the number of
jury trials requested by those arrested for minor
traffic violations threatens to inundate the
courts. The subsequent delays, costs and diffi-
culties arising therefrom must inevitably result
in a breakdown in the administration of California's
traffic laws; and

2) The increase in the demands for use of the Public
Defender's Office or appointment of Counsel by the
courts in behalf of motorists charged with minor
traffic violations threatens to impose an undue
financial burden on the public.



The California Judicial Council Cites statistics to support
these contentions.

The battle against court congestion, judicial delay and
denial of justice has been going on for years. Dana Bullen,
in a report published in early 1967 pointed out that

"court officials have been hacking away at judicial delay
and congestion for years, getting nowhere." 1In 1958, Chief
Justice Earl Warren said bluntly that, "Interminable and
unjustifiable delays in our courts are compromising the
basic legal rights of countless thousands of Americans and,
imperceptibly, corroding the very foundations of constitu-
tional government in the United States."

The Federal Court System is a good example of what has hap-
pened and is happening to our judicial processes. The
number of Federal judges has increased from 197 in 1941 to
341 in 1966. Yet, President Johnson two months ago report-
ed to Congress that "congestion and delay has never been
worse."

Senator Joseph T. Tydings of Maryland, Chairman of the
Senate Subcommittee on Improving Federal Judicial Machinery,
recently cited a number of situations which, as he pointed
out, called for prompt and effective corrective action.
Included in these situations were Cook County, Illinois
where civil actions are now subject to a 5-year delay, and
Texas, where the backlog of pending cases has climbed to
212,000--and no one can say how long it will be before
these cases will be disposed of.

The above information is cited merely to show that court
delay and court congestion are not peculiar to traffic
courts, but appear to be a general condition affecting both
Federal and State Courts throughout the nation.

Mr. Bullen, in his review of this problem, made the point
that consideration was being given to the need to take cer-
tain minor types of cases out of the courts entirely in
order to permit the courts to continue to function effec-
tively and efficiently on important matters which require
judicial disposition.

The idea of reclassifying minor traffic offenses as "infrac-
tions," thus taking them out of the category of crimes, is
advanced by its proponents for the primary purpose of re-
lieving the growing congestion of traffic courts by making
it impossible for those accused of "traffic infractions"

to use the "demand for a jury trial" as a delaying and bar-
gaining tactic.



The idea of changing traffic offenses from crimes to infrac-
tions is not new. This was done in the State of New York in
1934, and the right of a jury trial in such cases was with-
drawn by the New York Legilslature in 1939. It would seem
most desirable to see what has happened in New York under
ite "traffic infraction” law and how well it has been ac-
cepted by the courts, the enforcement authorities and the
public.

This subject has been and is being given wide public consid-
eration through a series of hearings held by the Joint Legis-
lative Committee on Court Reorganization headed by The Honor-
able Henry L. Ughetta, Associate Justice of the Appellate
Division, Second Judicial Department.

Dean Jerome Prince of the Brooklyn Law School, one of the
most respected and distinguished leaders of the New York Bar
is serving as Counsel of the Committee. The Committee's
responsibilities involved four areas of court reform. The
one most pertinent to the subject at hand is described in
the following language:

"Initiation of a study of the possibility of reclassi-
fying traffic violations constituting offenses and
misdemeanors and removing those traffic offenses of less
than misdemeanor grade from the criminal courts, and
having such offenses adjudicated by an administrative
agency."

The Committee's report follows:

JURISDICTION OVER TRAFFIC INFRACTIONS

Section 155 of the Vehicle and Traffic Law (New York) de-
fines a traffic infraction as a "violation of any provi-
sion of this chapter or of any law, ordinance, order, rule
or regulation regulating traffic which is not declared by
this chapter or other law of this state to be a misdemeanor
or a felony." A traffic infraction is not a crime. (Penal
Law 2: Vehicle and Traffic Law, 155) Nevertheless, it is
the criminal court which has been vested with jurisdiction
over traffic infractions, and the procedure used in the
prosecution of a traffic infraction is, for the most part,
the procedure used in the prosecution of a misdemeanor.
(Squadrito v. Griebsch, 1 NY 24 471, 477; Vehicle and Traf-
fic Law, 155; cf. People v. Letterio, 16 NY 2d 307)

Widespread dissatisfaction with the present method of deal-
ing with traffic infractions has led the Committee to under-
take a study of the desirability of withdrawing from the
criminal courts jurisdiction over traffic offenses which



are not crimes and of vesting jurisdiction over such
offenses in an administrative agency. As part of
this study, a public hearing on the question was held
by the Committee on February 10, 1966 in Room 319a
of the Brooklyn Supreme Court Building, to which all
interested persons were invited by the Chairman to
attend and to express their views.

Attached to the announcement of the public hearing,
which was sent to all prospective witnesses, were two
papers prepared by the Committee: one paper stating
the purpose of the hearing, the other setting forth

a "working hypothesis"--that is, a brief statement of
how an administrative agency given exclusive jurisdic-
tion over traffic infractions might operate. The
"working hypothesis" was intended merely to stimulate
and to guide the discussion at the public hearing, and
the prospective witness was so informed; it was not,
and is not, to be regarded as a final plan. This
"working hypothesis" reads as follows:

INTRODUCTION: A person who commits a traffic offense

of less than misdemeanor grade is not a criminal and
should not be treated, even procedurally, as if he were
a criminal. Jurisdiction, therefore, over such offens-
es should not be vested in a criminal court, but in an
administrative agency empowered to enforce its findings
by suspending or revoking the offender's license or by
subjecting him to a financial penalty. The administra-
tive agency would also have the power to regquire the
offender, in appropriate instances, to undergo physical
or psychological testing and, when deemed desirable, to
require him to enroll in a scientifically devised driver
educational program. In brief, the administrative agency
would have a two-fold function: (1) it would enforce

the traffic laws, and its power to suspend or revoke li-
censes would prove to be a most effective deterrent; and
(2) it would protect public safety by singling ocut the
unsafe driver and re-educating him or, if re-education

is not possible, by depriving him of his license to oper-
ate a motor vehicle.

Some of the other advantages inherent in the proposed
plan may be mentioned briefly:

(a) It would relieve the criminal courts of the task
of dealing with traffic offenses which are not
crimes.



(b) It would better suit the public convenience, in
that the motarist charged with the traffic offense
would be permitted to plead either guilty or not
guilty by mail; and hearings, when necessary, could
be scheduled at times and places convenient to the
parties.

PROCEDURE: (Only a very general outline of the procedure

to be followed by the administrative agency is given here.
As earlier indicated, this outline is intended only to stim-
ulate discussion; it is not intended as a final plan--hence
the conspicuous lack of detail.)

The offender will be given a summons which will require him
to plead by mail within a specified period.

If the offender pleads guilty, and that plea is accepted by
the administrative agency, the offender will then be noti-
fied of the amount of the penalty he is required to pay.

If the offender fails to make payment within a specified
period of time, his license will automatically be suspended.

If the offender pleads not guilty, he will be notified of
the time and place for the hearing. The hearing will be
conducted by a referee. The exclusionary rules of evidence
will not apply to the hearing. Privileged communications
(between attorney and client, husband and wife, etc.) will,
however, apply. The state will be required to prove that
the offender committed the act charged, and will be required
to do so by a fair preponderance of the evidence.

If, after the hearing, an adjudication is made that the of=-
fender did commit -the act charged, and the referee imposes
the appropriate penalty, the offender may appeal to the
County Court, or, in New York City, to an appellate term
of the New York City Criminal Court.

Testifying at the hearing generally in support of a plan to
vest exclusive jurisdiction in an administrative agency over
traffic infractions were Honorable John Murtagh, Administra-
tive Judge of the New York City Criminal Court, Dean Daniel
Gutman of New York Law School; Lewis B. Scott, Esq., Director
of Research of the Automobile Club of New York; Honorable
Elliott Golden, Chief Assistant to the District Attorney,
Kings County, representing the New York State District At-
torneys Association; Sanford Green, Esqg., representing the
National Salesmens' Association; and Sergeant Finnegan of



the Police Department of the City of New York. Testify-

ing in opposition to such a plan were Honorable Sherwood
Maggin, President of the New York State Association of
Magistrates; Honorable John F. Hylan, Justice of the Peace,
Pelham, New York, representing the Westchester County Magis-
trates Association; Honorable Raymond Cothran, representing
the New York State Conference of Mayors; M. Marvin Berger,
Esq., Assoc. Pub. of New York Law Journal; and Abraham Cohen,
Esq., representing the New York State Association of Trial
Lawyers.

Another publlc hearing, this time in upstate New York,

will be held in the near future. In the interim, the Com-
mittee's staff is completing its study of the legal ques-
tions involved in withdrawing jurisdiction over traffic
infractions from the criminal court and vesting such juris-
diction in an administrative agency. The Committee antici-
pates that its study will be completed in time for a
recommendation to be made to the Legislature in 1967.

CONCLUSION

It is recommended that if the Joint Legislative Committee
on Court Reorganization be continued after March 31, 1966,
the Committee should undertake:

(a) To prepare and to publish a comprehensive study of
the feasibility and desirability of vesting in an
administrative agency exclusive jurisdiction over
traffic offenses which are not crimes.

This study should include:

(1) A list and analysis of all traffic offenses
contained in the Vehicle and Traffic Law, with
the objective of determining whether certain
offenses which are now misdemeanors should be
reclassified as traffic infractions and whether
certain offenses now traffic infractions should
be reclassified as misdemeanors.

(2) A study of the procedural and evidentiary prob-
lems involved in agency adjudicatlon of traffic
infractions.

(3) A study of the constitutionality of limiting
administrative adjudication to a portion of the
State; e.¢., to the major cities.

(b) To continue its study of the unitary judicial budget
for the purpose of determining the desirability of
including in the unitary budget all court auxiliary
services and related agencies.

C~7



(c) To make a final report and recommendation
with respect to the proposal to expand
the Family Court's jurisdiction over young
offenders.

(d) To make an evaluation of, and to render to
the Legislature a report on, the effec-
tiveness of the day-to-day operation of the
unified court system.

It is quite apparent from a review of the work of the
Joint Legislative Committee of the State of New York

that the traffic infractions program adopted by that

state more than 30 years ago has failed to accomplish

its intended purpose. Even worse, the program has aroused
the ire of law enforcement authorities, the judges of the
traffic courts in the metropolitan areas, and last, but

by no means least, the public at large.

As was pointed out time and again in statements made to
the Legislative Interim Committee in New York, the mere
changing of the character of a traffic offense from a
"crime" to a "traffic infraction" and then to continue

to treat such offenses as crimes when defendants appear

in court, accomplishes little more than to erode away

some of the basic rights of motorists without any compen-
sating benefits to the persons accused of such infractions.

In an effort to correct this weakness, Dean Prince, in his
"working hypothesis" has suggested that minor traffic law
violations which are defined as "traffic infractions” be
heard by hearing officers in an administrative capacity
rather than by the courts.

Dean Prince's suggestion appears to have considerable
merit, and such a program could be readily adapted to an
existing state administrative agency set up in California.

Some years ago, the California Legislature established

a "Driver Improvement Program" and vested authority in
the State Department of Motor Vehicles to administer that
program. The Driver Improvement Program is designed to
encourage, by education and otherwise, safe and sound



driving practices on the part of those drivers who
encounter difficulties in complying with the traffic
laws. or seem unable to drive safely. In addition,
the program helps weed out those drivers who are so
utterly irresponsible or anti-social that they should
not be permitted to drive.

These objectives are also the primary purposes of our
traffic laws. The effectiveness of the present Cali-
fornia Driver Improvement Program is somewhat hampered
by the fact that its work often follows in the wake of

a court disposition of a traffic law violation. This
results in the contention of many defendants that they
are being punished twice for the same offense.  And
although there may well be no valid legal basis for such
a contention, the average driver little understands or
cares about such fine legal distinctions.

In considering the issue at hand, it must be constantly
borne in mind that the vast majority of traffic offenses
do riot involve "criminal conduct." Many do not even
involve the issue of safety, either by "heir very nature
or by the conditions existing at the time and place of
the alleged offense.

The establishment of traffic arrest "quotas" (through
the application of the so-called enforcement index),
arrests for revenue purposes, and the wide discretionary
authority which traffic officers must necessarily employ
in their work, all combine to ensnare many unwary drivers
who might or might not have a valid defense to the
offense charged or the offense might or might not in-
volve hazard or danger.

The continuing toll of traffic accidents is en effective,
though grim, reminder that our present traffic arrest
and traffic court procedure have had little effect upon
the traffic accident problem. There is hope that a new
approach to this problem might prove effective.

Witnesses before the Legislative Interim Committee in
New York have contended that the system of trying traf-
fic infractions in the criminal courts "is not fair to
motorists, to the courts, or to the community." In
support of this wview, it has been pointed out that the
average motorist who wishes to protest a traffic cita-
tion generally appears in court without counsel and with-
out knowledge of court procedure. As Dean Prince and
others have commented, he faces an experienced judge and
a police officer who has been trained .as a prosecution
witness. Even if the judge is careful to explain the
rules, the accused may not understand them.



He does not know how to crossexamine and may find

the cuestions most pertinent in his mind are not per-
mitted. He may have other evidence of his innocence,
but is told that it is irrelevant and immaterial. He
is often pronounced guilty without ever being allowed
to tell his side of the story. All too often, the
apparent mummary disposition of his case leaves the
defendant disillusioned and resentful. And rather
than building respect for law and order or doing any-
thing constructive about a person's driving habits and
practices, the present précedure has all too often pro-
duced contrary results.

Conceivably, if the program now under consideration
in New York were adopted in California, much of the
criticism of our present method of dealing with minor
traffic violations would disappear.

As has been pointed out, California already has its
Driver Improvement Program in operation. It would be
a relative simple matter to expand the authority of
the State Department of Motor Vehicles to handle hear-
ings on the proposed traffic infractions program. The
Department presently has all of the arrest and accident
records of California drivers. It is presently en-
gaged in interviewing drivers and in enforcing its
Driver Improvement Program. Appropriate legislation
could be enacted to add to its responsibilities the
handling of traffic infraction cases.

There are many advantages »f such a plan guite aside
from accomplishing the purposes which the California
Judicial Council is seeking in relieving court delay,
congestion and excessive expense for jury trials and
publicly appointed defense counsel. They include:

(1) 1Instead of a formal trial with formalized,

cumbersome rules, informal hearings

could be held with simplified rules of
procedure, particularly adapted to the
type of offense committed. Such rules
could and should be drawn to give the
motorist every opportunity to present

his defense without fear or intimidation.

(2) The area of inquiry could be broadened to
determine why the offense was committed
and if extenuating circumstances exist.



. (3)

(4)

(5)

(6)

(7)

Once it is known why a violation was
committed and the circumstances surround-

.ing it, appropriate corrective action

could then be initiated by the hearing
officer of the Department of Motor Vehi-
cles. After deciding the case before him
on its merits, the hearing officer would
then be abl2 to turn to the individual's
accident and arrest record to determine
if the driver needs further education,
rehabilitation, or even if he appears to
be unfit to drive.

This procedure would eliminate the treat-
nent of motorists charged with traffic
infractions as criminals.

The hearing officers of the Department of
Motor Vehicles handling infractions cases
should be lawyers. This for the reason
that although these hearings will be in-
formal, the hearing officer must be able

to distinguish the values to be assigned

to the various types of evidence which will
be submitted.

The authority of such hearing officers to
impose fines or suspend the drivers licen-
ses of those charged with traffic infrac~
tions could be limited to a schedule
prescribed by the Legislature.

Appeals from the orders of the hearing
officers could follow the procedure pre-
sently in effect under the "negligent
driver" section of the California Vehicle
Code.

Everyone who is familiar with the traffic accident prob-
lem recognizes the need for more effective means of
"reaching" and "educating” drivers to follow safe and

sound driving practices than exist at the present time.



The proposed procedure for reclassifying minor traffic
offenses as traffic infractions and of having such
matters handled by an administrative agency--~the Depart-
ment of Motor Vehicles--holds considerable promise of
accomplishing the ends desired by the California Judicial
Council, and, in addition, to promote effectively the
safe use of public streets and highways.

Prepared by

EDWIN S. MOORE

Consultant

California State Automobile Association
150 Van Ness Avenue

San Francisco, California 94101
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INTRODUCTION

Senate Concurrent Resolution Number 40 (£filed with the
Secretary of State, August 25, 1975), resolved that the
Department of Motor Vehicles would lead in the conduct

of a study examining the feasibility of implementing ad-
ministrative adjudication of certain traffic offenses in
California. It became apparent from the outset that there
were involved certain legal considerations, that must be
answered in making a conclusion as to the feasibility of
such a procedure, possibly the most concern being whether
the adjudication of traffic violations by administrative
proceeding would be violative of the California con-
stitutional provision providing for the separation of
powers.

To this end, the Department of Motor Vehicles commissioned
the Institute for Administrative Justice at McGeorge
School of Law, Univeristy of the Pacific, to prepare a
report analyzing the constitutionality, considering the
California Constitution, of the California Model of
Administrative Adjudication of Traffic Infractions.

Contained herein are the results of this legal study.

The purpose of this report then, is not to set forth all
possible legal issues dealing with administrative adjudica-
tion in general, but rather to analyze the constitutionality
of the model consideringthe California Constitution, speci-
fic legal issues raised by the provisions of the model, and
some of the current statutes which would be in conflict
with or in accord with the proposed process. It should
also be noted that the model itself has been in the process
of refinement during the preparation of this study, there-
fore, of necessity, this report does not deal in specifi-
city as to all the refinements so developed.

This report follows, as nearly as possible, the chrono-
logical course that a motorist would take through the
California administrative adjudication process. The major
steps being: (1) Notice issuance, (2) Decision making,

(3) Sanction, and (4) the Review process. To provide one
with a proper perspective of the legal issues discussed here-
in, this report initially presents what appear to be the

most critical legal issues when considering the constitution-~
ality of the transfer of traffic adjudication from the judi-
ciary to the Department of Motor Vehicles, an agency of the



executive branch of government. These issues are as
follows: (1) the criminal or civil nature of the traffic
offense, (2) the nature of the sanctions that may be ap-
plied, (3) the measure of judicial review afforded by the
courts, and (4) the due process protections afforded in
the administrative adjudication model.

A summary report has also been prepared which presents the
findings and conclusions of the comprehensive report. In
examining the summary, one should refer to the compre-
hensive report for a more in-depth analysis of the issues
discussed.



I. SEPARATION OF POWERS

California's separation of powers doctrine is embodied in
two provisions of the California Constitution. Article III,
Section 3 states:

The powers of state government are legislative,
executive, and judicial. Persons charged with

the exercise of one power may not exercise either

of the others except as permitted by this Constitution.

Article VI, Section 1 states:

The judicial power of this state is vested in the
Supreme Court, courts of appeal, superior courts,
municipal courts, and justice courts. All except
justice courts are courts of record.

The proposed transfer of traffic offense adjudications from
the judicial branch to the Department of Motor Vehicles,
an arm of the executive, clearly raises certain consti-
tutional problems relative to these provisions. The
critical focus of any examination into possible trespass
of the executive into judicial territory will center on

(1) whether the offense subject to agency adjudication

is denominated civil or criminal, (2) the nature of the
sanctions imposed by the agency, and (3) the extent of
judicial review afforded the agency decision by the courts.
The second and third of these considerations are dealt
with at length in separate and later sections of this
paper.

California statutes presently classify traffic laws as
infractions, the least serious of criminal offenses.2

The defendant charged with violation of a traffic offense
is therefore entitled to almost the entire panopoly of
protections attaching to criminal prosecutions. He is
entitled to trial before a court of law.3 The case against
him must be proved beyond a reasonable doubt.4 The strict
rules of evidence apply, including the exclusionary rule
which removes from the court's consideration any evi-

dence obtained by means of unreasonable search and seizure.?
Further, he may invoke his Fifth Amendment right to re-
main silent in criminal actions.® Although not entitled

to jury trial or appointed counsel, as in more serious
offenses, he may nevertheless be represented by priva-

tely retained counsel.? The classification of the traf-
fic offense as criminal raises certain anomalies, however.



The most apparent of these anomalies is raised by Penal
Code Section 182 which contains the penalties for con-
spiracy to commit crimes. Incarceration and fines
ranging to $5000 may be meted out in these instances,8
raising the possibility that conviction of conspiracy
to violate a traffic law could bring a more serious
punishment than actual commission of the offense.

Further, the criminal classification of traffic viola-
tions may be at odds with the generally accepted view
of the public at large that traffic offenses do not con-
stitute "real" crimes. It is on this latter considera-
tion, the determination of whether traffic offenses are
in fact criminal in nature, that the constitutional
propriety of a shift to administrative adjudication may
turn.

Almost certainly, the transfer of criminal prosecutions

to an administrative format would succumb to constitutional
attack. Where the question has been litigated, the courts
have uniformly held that criminal actions lie within the
executive province of the courts and that the separation
of powers doctrine will not allow for agency incursion
into this realm.9 That an agency may not try traffic
offenses currently denoted as "criminal", however, does
not preclude the possibility that some traffic offenses
may be decriminalized. Decriminalization will involve

as a first step the statutory reclassification of the
offense as civil rather than criminal in nature.l0 (Civil
offenses, as noted within, may be made subject to ad-
minstrative adjudication.

Mere statutory reclassification may not be sufficient to
convince the courts, however, that the judicial pre-
rogative should be surrendered to an agency. In determ-
ining whether criminal due process rights attach, for ex-
ample, the courts have on occasion been unimpressed by
the statutory classification holding that where the of-
fense was civil but the penalty incarceration, the indi-
gent criminal defendant's right to appointed counsel at
trial attached.ll fThis focus on the quality of the
sanctions 1is discussed within, and it appears that the
California courts would allow an administrative agency
to exercise limited discretion to sustain or dismiss the
accusation for the purpose of revoking licenses or im-
posing civil monetary sanctions.l2

Closely related is the situation in which some stigma at-
taches to an adjudication of guilt. In ruling that an
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indigent defendant convicted of a misdemeanor was entitled
to a free transcript on appeal, notwithstanding the fact
that the offense was one for which a fine but no con-
finement would lie, the United States Supreme Court con-
cerned itself with the irrepairable damage to the reputa-
tion and future professional status of the defendant

which would flow from conviction of any crime, major or
minor.13 Analogously, a court reviewing a scheme for
administrative adjudication of traffic offenses might tend
to require that an alleged violator be afforded a right

to have his case adjudication in a court of law if it were
shown that conviction of a traffic violation were regarded
as publicly shameful and likely to adversely affect a
party's prospect for employment or other life opportuni-
ties. Precisely the converse seems to be true of traffic
convictions, however. They appear to be regarded neither
as shameful nor as sufficiently serious to mark the con-
victed defendant as a public offender.

Still another approach of the courts, in determining
whether traffic offenses are truly criminal or civil for
separation of powers purposes, is to scrutinize the pur-
pose for which sanctions are imposed against violators.
The distinction between criminal and civil proceedings
is delineated in two California statutes. Section 683
of the Penal Code states:

The proceeding by which a party charged with a
public offense is accused and brought to trial and
punishment, is known as a criminal action.

Section 30 of the California Code of Civil Procedure pro-
vides:

A civil action is prosecuted by one party against
another for the declaration, enforcement or pro-
tection of a right, or the redress or prevention of
a wrong.

In broad brush, the difference appears to turn on primary
objectives: punishment in the case of criminal sanctions;
deterrence and rederess in the imposition of civil sanctions.
That the two objectives overlap is apparent. The threat of
punishment will also act as a deterrent, while a sanction
aimed at deterring an offender from future anti-social
conduct may, from his standpoint, appear to involve punish-
ment for past conduct. Nevertheless, in upholding the
authority of agencies to suspend or revoke professional
licenses for cause, the courts of California have spurned
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attempts to characterize the proceedings as punitive in
nature. A California appellate decision reviewing the
revocation of an insurance license by the state Insurance
Commissioner put the matter succinctly:

The function of an administrative proceeding . . .
is neither c¢riminal nor quasi-criminal in character.
It has been held that the purpose is not the punish-
ment of the licensee, but rather the protection of
the public.l4

Thus to qualify as civil, the sanctions imposed for traffic
violations under an administrative adjudication format must
be ~hown to be deterrents fashioned primarily for the pro-
tection of the public and not punishment for the individual
violator. An examination of the historical roots of traf-
fic control legislation seems to indicate that that body

of law did in fact evolve with primary emphasis on pro-
tecting the public good.

Many early traffic regulations had for their main purpose
not merely the regulation, but the total elmination, of
the automobile, an unwelcome phenomenon which had recently
sprung on to the streets and highways, frightening horses,
running down the "less agile pedestrians", and disturbing
the peace and guiet of town and countryside. Rudimentary
control measures of that period reflected widespread
animosity against drivers of what some called "the devil
wagon". One such statute was an early Pennsylvania law
which required a motorist encountering a team of horses to
pull off the road and cover his vehicle so that it would
blend with the surrounding landscape. If the horses were
still frightened, the motorist had to take his vehicle a-
part Eiece by piece and hide the pieces under the nearest
bush.15 fThere is also an account of a sheriff who posted
the sign that read: "The speed limit is a secret this
year. Motorists breaking it will be fined $10."16 This
attitude gave way in time to the recognition that:

'[Alll persons have an equal right to use . . .
[highways] . . . for the purposes of travel by
proper means, and with due regard for the cor-
responding rights of others.' [citations] Not-
withstanding such general principles character-
izing the primary right of the individual, it is
equally well established . . . that usage of the
highways is subject to reasonable regulation

for the public good.l7

D-11



It is from this matrix then, centered on protection of the
public and not from a necessary desire to punish the vio-
lator, that traffic and motor vehicle statutes arose. Fur-
ther, it is worth noting that at the historical moment

in which cognizance over traffic violations was conferred
on the courts, no developed body of administrative law ex-
isted under which such functions might have been exercised
by an agency.

The traffic offense, therefore, appears susceptible to
legislative classification as "civil".l8 while this re-
classification may create some problems in light of cur-
rent statutes relative to the arrest and detainment powers
of peace officers, these difficulties are probably soluble
by statut2 and pose no constitutional obstacle.l9 once
denominated as civil, the enforcement of traffic offenses
in an agency hearing rather than in the courts probably
would comport with the requirements of the separation of
powers doctrine so long as the sanctions imposed do not
include incarceration and so long as adequate provision

is made for judicial review. Of course, the alleged

violator must also be afforded his due process rights prior

to and during the hearing, a subject to which this paper
now turns.
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IT. DUE PROCESS CONSIDERATIONS

In considering the due process safeguards necessary in a
certain adjudication, the controlling factor is not the
mere legal characterization of the indisiduals interest,
nor whether the governmental entity which impinges on that
interest is judicial or administrative. The test, simply
stated, is whether the adjudication seriously affects, or
may result in adverse consequences to the individual. If
so, he is entitled to procedural due process safeguards.
This right does not depend on the forum of the adjudication,
but rather the balancing of the interests involved. The
safequards required vary with the situation and are most
demanding in criminal prosecutions. Although administra-
tive due process has been less demanding certain parallels
exist.

The landmark case of Goldberg v. Kelly,2l gsets the modern
day context in which the "rudimentary due process" re-
gquirements necessary in administrative proceedings are
placed. In finding that an informal review with the wel-
fare claimant's caseworker prior to termination of bene-
fits was violative of "rudimentary due process" require-
ments, the court held that a full evidentary hearing was
necessary prior to termination of the claimant's welfare
benefits.?2 In reaching this conclusion, the court reasoned
that the due process procedures required "under any given
set of circumstances must begin with a determination of
the precise nature of the government function involved

as well as of the private interest that has been affected
by governmental action."

The leading case of Bell v. Burson,2% provides instruction
in the nature of procedural due process protections neces-
sary when the private interest in question is a license to
operate a motor vehicle. The Bell case involved a Georgia
vehicle statute which stated that a driver's license of

an uninsured motorist involved in an autc accident would be
suspended unless he posted security (either a bond or cash
deposit) to cover the amount of damages claimed by the ag-
grieved parties in the accident reports. There was no
hearing, allowed before this action, on the issue of the
driver's fault or liability for the accident. In failing to
provide for a hearing approaching this issue, before sus-
pending or revokihg his license, the court found that the
DMV denied him due process of law in violation of the

—
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Fourteenth Amendment. Once the driver's license is issued,
the court stated, its continued possession may become es-
sential in the pursuit of a livelihood. Suspension of the
license thus adjudicates important interests of the licen-
see and can't be taken without a formal hearing. Relevant
cunstitutional restraints, added +the court, "limit state
power to terminate an entitlement whether the entitlement
is denominated a 'right' or a privilege'."25 Thus the
court intended to apply broadly the concept that an in-
dividual is constituticnally entitled to a hearing prior
to being deprived of a significant interest, of which the
driving privilege was so labeled.

One year after Bell, California dealt with the same hear-~
ing issue in Rios v. Cozens,26 which involved basically the
same type of financial responsibility facts and issues.

The California Court, following the rationale of Bell,
stated that before a license can be taken, the driver must
be afforded a formal hearing on the issu= for which the
license was being revoked or suspended.Z27

In the area of administrative hearings, the courts have
recognized certain elementary procedural protections which

must be provided.?2

Most important of these protections are: (1) Adegquate and
Timely Notice, (2) Speedy Hearing, (3) Impartial Decision
Maker, (4) Opportunity to be Heard, (5) Disclosure of
Evidence, (6) Confrontation and Cross-Examination, (7) Right
to Representation, and (8) Written Decision.

More important than these specific protections is the
admonishment that fundamental fairness is the touchstone
of due process. This paper will now attempt to analyze
the California Model of Administrative Adjudication of
Traffic Infractions to determine whether it conforms to
proper due process standards.

A. Pre-Hearing

1. Issuance of the Notice to Appear

The rights and duties of a peace officer to stop a motorist
and issue him a notice to appear after he has been

observed in violation of motor vehicle statute should be
specifically provided for in any statutory scheme for ad-
ministrative adjudication. Since the violation of statute
will no longer be a crime, the powers of a peace officer in
criminal matters would no longer be applicable.
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Once the rights and responsibilities of the peace officer
are fully expressed in the statutes, the issue of the of-~
ficer's authority should be settled. It is possible, how-
ever, that an assertion will be made that the stopping of

a motorist by an officer for the purpose of issuing & notice
to appear constitutes an arrest.

Under the current criminal law framework of motor vehicle
statutes, there is firm support for the assertion that the
mere sStopping of a vehicle to issue a traffic infraction
notice to appear is not an arrest.29 Once the legislature de-
nominates motor vehicle infractions as civil rather than
criminal, there is even less reason to believe that the
stopping of a motorist would be considered an arrest.30

In New York, where for over forty vears traffic offenses
have been de-~criminalized,the court was faced with the issue
of whether a police officer cauld he liable for false ar~

rest when he stopped a motorist to issue a traffic citation.3l
The court found that:

The issuance of a 'traffic ticket' . . . is not an
arrest; rather it is a notice to appear in a given
court on a given day, at which time and place a
specific charge will be made.

The courts apparently viewed the peace officer's role in that
case as similar to his role in the service of civil pro-
cess,

There is presently statutory support for the proposition
that a peace officer has authority to carxy out his defined
duties. California Penal Code Section 148 provides for

a police officer's power in the case of an uncooperative
motorist. If the motorist ". . . willfully resists, de-
lays, or obstructs any public officer in the discharge or
attempt to discharge any duty_of his office, . . ." he is
guilty of a criminal offense.33 Once California statutes
set out the duty of a police officer in the de~criminali-
zation framework, any lack of cooperation would allow the
police officer under Penal Code Section 148 to exercise
all powers granted him under criminal statutes, including
the power to arrest. .

Therefore, provided the statutes delineating the powers of
the peace officer to stop motorists and issue notices of
violation, are properly drafted and not overly broad, any
constitutional objections will be satisfied.
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2. Notice

To comply with the requirements of due process, the state
must give adegquate and timely notice to the party charged
with the violation. Notice is adequate when it (1) de-
scribes the conduct of the party charged; (2) sets forth
the violation alleged; (3) delineates the possible sanc-
tions which may attach, should the party be found guilty
of the violation; and (4) apprises the party of his right
to have a hearing on the matter.34 The citation will de-
scribe both the conduct and the violation with which the
party is charged.35 Specific provision is made for the
citation to inform the party both of his right to the
hearing36 and of the possible sanctions that may attach
if the accusation is sustained.37 The model further af-
fords special protections to the motorist whose poor
driving record indicates that a finding of culpability
under the current charge may result in suspension or
revocation of the license. Immediately prior to the hear-
ing, such a driver who has previously indicated that he
will admit the charge is advised of the consequences of a
finding of culpability and is offered an opportunity to
change his answer to a denial.38 Such a procedure ap-
pears to exceed the minimum requirements of due process.

Additionally, due process requires that notice be timely.
The purpose of timely notice is to insure that a party is
sufficiently forewarned to prepare his defense. There ap-
pears to be no cases in point, but in an analogous situ-
ation involving welfare, the California Supreme Court ,
found that three days advance notice of a hearing was in-
sufficient to allow a welfare recipient time to prepare for
a hearing in which her entitlement to benefits would be
decided.39 A welfare hearing was also the matter at issue
in Goldberg v. Kelly40 in which the United States Supreme
Court determined that seven days advance notice was not
constitutionally infirm, although some individual cases
might require a longer time. Thus, the minimum advance
notice allowed under due process would appear to be some-
thing between three and seven days. Since the California
Model provides that the hearing date will generally be as-
signed some fourteen to thirty-five days from the date the
notice to appear is issued, no due process problems appear
to be raised. Obviously, adequate notice would have to
include the date, time, and place of the hearing, a require-
ment which will be met by the citing officer who lists this

date on the notice to appear itself at the time of issuance.4l
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3. Security Deposit

The California Model provides that with all answers of ad-
mission by mail, the motorist must deposit the applicable
dollar amount shown on the notice to appear, however if
the answer is a denial, this requirement is not mandatory,
but rather the motorlst may tender the applicable deposit
when answering.

In the case of a party admitting the alleged violation,

no due process problem arises since the party is in effect
consenting to the adverse determination. However, a closerx
examination must be made concerning an answer in the
nature of a denial. The model provides that the motorist,
in his discretion, can choose not to submit a security
deposit with the answer. Therefore, there appears that
there is no taking without due process of law or in fact
any taking at all prior to having an opportunity to be
heard. In the case of a motorist choosing to tender a
security deposit, there is again consent and therefore not
a due process violation.

It may be well, however, to examine whether the model, if
one were to change the discretionary "may" to a mandatory
"must" in describing the deposit necessary when denying

the allegation, would be violative of due process of law.

The principle of bail, or security deposit in lieu of bail,
has evolved, at least in the criminal context, as a right of
the accused where under he may provide the court with bail
as an alternative to remaining incarcerated while awaiting

a further court appearance. Thus bail is to serve as a
security to assure the court that the accused will appear
when required 42 In the civil context the purpose of a
deposit is to secure_the payment of a debt or the per-
formance of a duty.43 Put then in the civil context, bail

is an alternative to civil incarceration.

A typical example of the operation of the security deposit
in the traffic offense context is the case of Wyatt v.
Municipal Court of Los Angeles, 44 in which the motorist
charged with failing to yield right of way to a pedestrian,
pled not guilty and deposited security in lieu of bail at
a pre-hearing arraignment. The accused later asked that
the security deposit be forfeited rather than appearing to
contest the matter. In accordance with Vehicle Code
Sections 1802 and 13103 a forfeiture of the deposit is equi-
valent to a conviction and could ultimately result in a
license revocation in a given factual situation.
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Forfeiture, traditionally, has been utilized to dispose of
the vast majority of all traffic violations in California.
Bail deposit in traffic cases historically and theoretically
was used to insure court appearance, however when the ac-
cused fails to appear, the judge can have the deposit for-
feited and adjudge it the fine for the offense thus termi-
nating the adjudication. This has resulted in criticism,
alleging that bail has evolved as an incentive to reduce
the overburdened caseload rather than to assure the appear-
ance of the accused. Also, since the driver must sign a
prom.ise to appear to secure his release from custody, he

is often under the impression that the further requirement
of depositing security is in the nature of a fine, rather
than a guarantee to appear.45

.It can be seen, then, that the use of a security deposit

has included not only guaranteeing the appearance of the
accused at a subsequent hearing, but also to secure the pay-
ment of a debt or performance of a duty and under a for-
feiture provision, is used as payment of the fine assessed. 46
In each of the above uses of bail or security deposit, the
accused is given an opportunity to contest the amount of

bail or whether a security is necessary, prior to the asses-
sment of such a deposit. This concept is consistent with

the requirement that property not be taken without due
process of law.

If the model were to require that in every case a denial is
entered, security must be deposited with the department prior
to giving the motorist an opportunity for a hearing, it ap-
pears that there would be a taking in violation of the due
process clause of the Fourteenth Amendment of the United
States Constitution.47 In the leading case of Bell v.
Burson, the Supreme Court of the United States struck down
a Georgia statute that required an uninsured motorist in-
volved in a collision to post security in the amount of any
judgment which might be rendered against him in a legal
action arising from the accident. Failure to post security
resulted in suspension of the party's license. While a
hearing could be had prior tec suspension, its scope was
severely limited and did not extend to consideration of
either the party's probable liability in the accident or

the probable amount of any judgment rendered against him.

In striking down the statute, the court first noted that
procedural due process reguires that a hearing appropriate
to the nature of the case be conducted prior to the state's
termination of an entitlement whether the entitlement is
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denominated a right or a privilege.49 Since the drivers
license is such an "entitlement">0 the state must afford the
party a right to be heard, and that right to be heard must
extend to questions approaching liability and judgment.5l
This reasoning is completely in accord with previous Supreme
Court decisions holding that even the temporary impair-

ment of a party's liberty or property interest reguires

the state to afford a meaningful right to be heard prior to
the impairment.52 )

The Bell decision is not only instructional to the California
administrative adjudication process, but presents the iden-
tical problems that would be presented if a security deposit
were mandatory in each case where the motorist enters a
denial. If the motorist failed to tender the required de~
posit the only available recourse of the Department would be
to take action to suspend or revoke the motorist's license
resulting in a taking of the license prior to providing an
opportunity to be heard on the issue of the violation.

The mototist must be given the opportunity to be heard on
the notice to appear, the event triggering thie entire
process, in order to avoid a due process violation, just

as the court in Bell required that the motorist have the
opportunity to be heard on the potential leverage of a
judgment resulting from the accident, prior to taking the
license.53

In conclusion, since the motorist has the discretion as to
whether or not to tender a depcosit with the Department-
prior to having the opportunity to be heard, there is not
an unauthorized taking in violation of due process of law.
Any voluntary deposit, or a deposit in conjunction with

an answer in the form of anadmission would be a consensual
taking and therefore not violative of due process of law.

4, Right to a Speedy Hearing

The right of the accused to a speedy hearing, at least in
a criminal prosecution, is net a recent development, but
is as basic as the Bilil of Rights. The founding fathers
provided that "[i]n all criminal prosecutions, the accused
shall enjov the right to a speedy . . . trial,"54

What is meant by a "speedy" trial, however, is not as clear
as the availability of the right. The United States Supreme
Court in discussing this subject noted that the State must
make a diligent, good faith effort to bring the accused to
trial to resolve the charge against him.535 The California
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Supreme Court has previously dealt with this issue and noted
that it is available in an administrative hearing environ-
ment.56

It appears that courts have avoided establishing rote time
limits to determine whether a proceeding is "speedy", but
rather have intentionally retained language denoting reason-
ableness. This concept is reinforced in a recent California
case,57 where it was observed that an administrative hearing
must be held within a reasonable time and without unreason-
able delay.58 Whether a hearing is provided in a "speedy"
manner is also determined by the factual situation presented.
It has been held that this principle was violated when the
California State Fair Employment Practices Commission had
_not scheduled a_hearing within eight months of the filing

of a complaint.d9d

This requirement of a speedy hearing, as well as the
"reasonable" language in which it is couched is not unique

as a judicial mandate. There is precedent for the dismissal
of an administrative proceeding under the Federal Adminis-
trative Procedure Act, where unreasonable delay has occurred.60

It appears that it is not by accident that the requirement
for a "speedy" hearing is couched in "reasonable" confines
rather than attempting to set specific time limits on a
system so flexible. The California Model requires that the
hearing generally be scheduled from fourteen to thirty-£five
days from issuance of the notice to appear. It appears
that this requirement is not so soon after the issuance of
the notice to appear so as to violate the requirement

that there be adequate "notice" to enable the motorist to
Preparefsl and not so long after as to be "unreasonable"

as in violation of the requirements that the motorist be
given a "speedy" hearing.

B. Hearing Officer

1. Impartial decision-maker

The requirement that the hearing officer in an administra-
tive proceeding be "fair and impartial" is a mandate that
virtually everyone in the administrative law community is
quick to acknowledge as a necessity. The California Model
provides for an impartial hearing officer. The problem, how-
ever, is not "whether the hearing officer should be impartial?"
but rather, what are the elements and components that, when
compiled, result in an impartial conclusion under the potential
variety of factual situations.



Professor Davis, in his excellent treatise on Administrative
Law, reduced the subject of potential bias to two major
areas: (1) Personal prejudlce, attitudes toward partles,
partiality, and (2) interest.62

a. Partiality Arising from Personal Prejudice
and Attitudes Toward Parties

The machinery that enables the hearing officer to be im-
partial and not personally prejudiced in rendering decisions,
is put in motion at the initial interview when considering

an applicant for the position of hearing officer. This inter-
view and ‘the training which follow must have as its primary
objective to inculcate fairness and impartiality into the
mind of the hearing officer. The gravity of this principle
has been well stated in a training manual for new welfare
hearing officers.

Hearing officers . . . must be conscious of the
standards of fairness. The hearing officer, lawyer
or layman, must be constantly watchful to avoid con-
duct or procedures that would introduce unfairness.
This is his professional and ethical duty, and it is
the most fundamental tenet of administrative law.63

This requirement is statutorily mandated in hearings that
are subject to the Administrative Procedure Act.64 Further-
more, the courts have left no uncertainty in requiring that

a hearing officer be impartial.

The key then, to this type of hearing officer bias is the
personal feelings and ideas of the individual. It only be~
comes more incumbent upon those in charge of administrative
hearings to closely monitor potential hearing officers and
to ferret out any personal bias by intensive training.

b. Partiality Arising from Interests

Even though a hearing officer may be completely impartial,
in that he harbors no prejudice or partial attitudes, the
factual setting may provide "interests" or "attachments"
that may tend to prejudice the hearing officer or create an
appearance of prejudice.

It should be understood that the mere fact that a hearing
officer has conflicting "interests" involved in the adjudica-
tion does not make the officer partial. The problem here is
that of appearance, in that the "interests" present, invite
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speculation of impropriety. The courts have been clear in
stating that it is sufficient to establish that sufficient
"interests" are present that could cause prejudice, not that
actual prejudice is present. The Supreme Court, in dis-
cussing the factual setting in whichk a town mayor also sat

as the judge in traffic cases, held that the mayor was not ~
a disinterested or an impartial judicial officer since he

had a direct, personal, and pecuniary interest in reaching

a conclusion against the violator. The court concluded that
this relationship was a violation of ggocedural due process

pursuant to the Fourteenth Amendment. Thus the court did
not finally decide whether the judge was actually biased, but

only that the conflicting interests arising from the same
person holding two positions, one partisan and the other
judicial, constituted a denial of due process.

Twenty years earlier the court had applied this rationale
to the administrative hearing arena. Concerning a deporta-
tion hearing system in which the "presiding inspector"
(hearing officer), the "investigating inspector" (under
some circumstances), and the "examining inspector" (prose-
cutor) positions could all be filled by the same person at
the same hearing, the court concluded that such a commingling
of functions is a denial of due process. The court further
reasoned that a complete separation of investigation and
prosecuting functions from adjudicating functions is not
necessary but that safeguards intended to ameliorate the
ends of commingling functions as exemplified here is neces-
sary beyond doubt.67

That the agency, whose law is violated, is in a sense ex-
ercising functions of both prosecutor and judge when it

hears -the case by administrative adjudication, does not neces-
sarily deprive the accused of due process.®8 Furthermore,

due process could allow a combination of judging and prose-
cution in the administrative process, but if the record

showed a bias or prejudice on the part of the administrative
body, its decision could not be upheld.69

It is not necessarily in violation of due process then, that
the Department of Motor Vehicles empley both, those indi-
viduals engaged in the creation of regulations implementing
the legislative mandates, and the hearing officers deciding
the issues brought under the regqulations. Furthermore the
method of organization of the administrative adjudication
functions under the California Model further separates the
hearing officers, who are responsible to an assistant to the
Directcor of DMV, and the originator of the regulations, which

D-22



is the responsibility of the appeals board comprised of
five members appointed by the Governor and confirmed by
the State Senate who are also responsible for the ad-
ministrative appeal.

Aside from the organizational "interests" which would be
violative of due process, it is also necessary that the
hearing officers monitor themselves to prevent the ad-
judication of any issue where the officer has any ties or
conflicting interests with the parties to the litigation,
whether these interests be financial, blood relationship,
or other interests which could create acgtual or apparent
prejudice.70

2. Qualifications

The hearing officers performing the adjudicatory function
will not be reguired to be attorneys, but rather will be

selected by State Civil Service examination according to

minimum qualifications set by the State Personnel Board.

These indjividuals will have appropriate traffic and legal
training.’

The issue of what qualifications are required of a DMV
hearing officer is not one of first impression. The DMV
presently holds administrative hearings that can result in
revocation of a motorist's license to drive.72 The neces-
sary qualifications of a present DMV hearing officer do
not include a legal education.73 .

Many administrative proceedings within the state are

governed by the State Administrative Procedure Act (A.P.A.).74
The key to whether a certain department must comply with the
A.P.A. in administrative proceedings is contained in the Act
itself, which states in part that the procedure of any agency
shall be conducted pursuant to the Act " . . . only as to
those functions to which this chapter is made applicable

by the statutes relating to the particular agency."75

The applicability of the A.P.A. to the DMV administrative
proceedings is of paramount importance since the A.P.A.
hearing officer must be an attorney with five years ex-
perience.’® The Vehicle Code is of assistance in that it
requires that the A.P.A. govern only where the Vehicle Code
is silent,77 and indeed as stated above, the Vehicle Code
is not silent regarding the identity of the hearing of-
ficers.78
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It is important that one not simply disgard the A.P.A. merely
because agency hearing proceedings can be exempted from its
confines by specific statute. The legislature has provided
for the use of the A.P.A. in DMV hearings by stating that
the A.P.A. shall control where there is no specific guidance
in the Vehicle Code.’? The sentiment among scholars does
not necessarily support this process of avoiding A.P.A.
requirements by legislatively exempting administrative pro-
ceedings from the Act.80 To enable one to understand this
sentiment and the development in this area one must know

the organization of, and purpose of the A.P.A.

a. Béckground

The A.P.A. was adopted in 1945, It governs or has the po-
tential to govern the disciplinary procedure of mest of the
business and professional licensing agencies of the state.81
The Act was adopted after an extensive study by the Judicial
Council, the results of which were published in its Tenth
Report.82 This publication is a convenient source of material
bearing on questions of interpretation and in the absence of
compelling language in the statute to the contrary, it is to
be assumed that the legislature adopted the proposed legis-
lation with the intent and meaning expressed by the council
in its report.83

In its report, the Judicial Council manifested its preference
for hearing officers possessing a legal education by emphasi-
zing that a fundamental modification in administrative ad-
judication was the requirement that trained hearing officers
be used to conduct such proceedings and that said hearing
officers be well qualified in the fields of law and proceuure.s4
Accordingly, the proposed statute provided that all hearing
officers must have been admitted to prac:.ice law in California
for at least five years, in addition to meeting any other
qualifications imposed by the State Personnel Board.85 The
Council opined that the provision requiring that all ad-
ministrative hearings be conducted by qualified hearing of-
ficers would assure that all such hearings would provide due
process of law and would be conducted in an orderly manner.86

The extensive study by the Judicial Council which resulted
in the adoption of the A.P.A. revealed that some California
Administrative agencies had theretofore required that their
hearing officers be attorneys, and some required that nearly
all of their hearing officers be attorneys. The Council was
further cognizant of. and apparently unimpressed by, the

fact that where the hearing officer was not required to be an
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attorney, emphasis was placed upon background in the industry
and experience which would qualify the individual to act in
an informal and impartial capacity.87

b. Qualifications Required of Hearing Officers

Notwithstanding the Judicial Council's conclusion that at-
torneys, by virtue of their training in the fields of law

and procedure, were best qualified to fulfill the function of
the administrative hearing officer, state agencies have often
employed hearing officers, to conduct hearings not subject

to the confines of the A.P.A., who are without a legal edu-
cation and who are unskilled in the techniques of con-
ducting a hearing. This situation has been criticized by a
nunber of legal scholars.88 Courts also have at times ex-
pressed the sentiments of the Judicial Council in stressing
the importance of a lawyer as a hearing officer.8

Despite the criticisms invoked by the use of laypersons to
conduct non-A.P.A. hearings and the arguments advanced for
their replacement by attorneys, due process does not require
that the person who presides at the non-A.P.A., hearing be

an attorney or otherwise qualified to pass on questions of
l1aw.90 This issue has arisen time and again on appeal where
the Director of the DMV has appointed a hearing officer who
was neither an attorney nor a hearing officer of the Office
of Administrative Hearings (OAH) to conduct a formal hearing
which culminated in the suspension of an appellant's driver's
license for refusal to take a chemical test. The right to
appoint a non-attorney hearing officer was upheld in the
landmark case of Serenko v. Bright.?l Moreover, sub-

sequent to Serenko the court has consistently held that
where administrative hearings before the DMV are controlled
by the provisions of the Vehicle Code, the A.P.A. is in-
applicable and the appointment of hearing officers who are
neither members of the Office of Administrative Hearings
(OAH) nor attorneys to conduct said he :rings,is not vioclative
of due process of law.92

In Serenko and its progeny, the court has consistently held
that although the A.P.A. is a general law relating to ad~
ministrative procedure in hearings, such regulations must
yield to special statute where a variance exists. In so
holding, the court took cognizance of the fact that the A.P.A.
itself is restricted in its application to implement only
those functions of a state agency to which it is expressly
made apglicable by the statutes relating to the particular
agency93 and that this restriction has been strictly construed
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in the past. The court further noted that hearings before the
DMV are controlled by the provisions of Vehicle Code Section
13353 itself, the department's hearing procedures are speci-
fied within the Vehicle Code94 rather than the A.P.A.95 and

that the Vehicle Code Section 14112 limits the application of
the A.P.A. to those matters not covered by the Vehicle Code *
provisions.96

The court in Serenko also advanced the argument that since
the Director of DMV is not required to be an attorney, it
follows that the officers or employees of the Department who
may be appointed by the Director to fulfill the function of
hearing officer may not be required to have any higher quali-
fications than the Director whom they represent.97 The court
also refuted the appellant's argument that one should be
versed in the law to adjudicate a matter requiring the set-
tlement of complex questions of the admissibility of evidence
and issues of fact and law by reasoning that to make this
requirement would seriously impair the successful perform-
ance of the duties for which that board was created.98

The premis=2 that non-~attorneys can not only legally, but
also adequately, function as administrative hearing officers
is also set forth in the aforementioned training manual for
welfare hearing officers gublished by an organization of the
American Bar Association, 9 where it is stated that:

Finally, it is important to keep in mind that the
administrative process was never conceived to be

run by lawyers. Lawyers are not essential to fair-
ness or fair processes, and informed, professional
lay hearing officers are perfectly capable of holding
fair hearings satisfactory to the most crucial kind
of judiciary scrutiny.l100

C. Hearing Procedure

1. Opportunity to be Heard

"The fundamental requisite of due process of law is the op-
portunity to be heard."10

Merely establishing that one has a right to a hearing is not

the end in considering the mandate that one have an "opportunity
to be heard". But rather the principle that the accused have
an opportunity to be meaningfully heard at the hearing offered,
is so fundamental as to render the right to a hearing hollow
if the accused does not have an opportunity to be meaningfully
heard given an opportunity to present evidence.102
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Merely requiring that the adjudicatory official provide one with
"an opportunity to be heard" is somewhat akin to mandating

that the hearings be fair without further instruction. It is
necessary to discuss what opportunities the motorist must be
afforded at the hearing to provide thut this requirement is met.
The initial question is whether the motorist must have the op-
portunity to present oral evidence or whether a writing is suf-
ficient, within the requirements of due process. It also ap-
pears that what "opportunities® are required , may very well

be determined by what interests are involved.l03 It appears
that although due process does not require that one be afforded
the absolute right to present oral evidence when presented

with an opportunity to be heard,l104 there is strong authority
to the contrary as illustrated by a statement by the United
States Supreme Court, " . . . A hearing in its very essence
demands that he who is entitled to it shall have the right

to support his allegation by argument however brief, and, if
need be, by proof, however informal."105

To examine the "opportunities" necessary when the drivers
license is the private interest involved, and safety and traf-
fic control is the public interest involved, it is instruc-
tive to realize that a formal hearing has been required by
the California Supreme Court in such a proceeding.106 What
is meant by the requirement of a "formal hearing" is far
from well settled, however it is instructive to look to the
statutes presently controlling DMV drivers license revoca-
tion/suspension hearings in which a "formal" hearing is
required.l07 The Vehicle Code in dealing with the evidence
presentation at a formal hearing deals with the Department's
right to present evidence rather than the motorist's.l0

In that it appears that the Vehicle Code is silent as to

the motorist's opportunity to be heard, one is referred to
the Administrative Procedure Act for guidance.l09 as pre-
sented by the A.P.A. the motorist is provided with a wide
expanse of "opportunities" to enable him to be heard and
present evidence.l1l0 Some of such "opportunities" are: the
presentation of oral evidence, and the right to " . . . call
and examine witnesses; to introduce exhibits; [and] to cross-
examine opposing witnesses . . ."11ll '

Inasmuch as the California Model calls for the motorist to have
the right to oral expression and presentation of evidence at
the provided hearing, it appears that the due process require-
ment of opportunity to be heard, is satisfied.

It should also be noted that impliet in the concept of being
heard is the requirement that one be understood. The model
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provides for foreign language interpreters for motorists who
cannot speak or read English and therefore one is provided
with the opportunity to be understood as well as heard.

2.  Disclosure of Evidence

The California Model calls for the motorist to have the right
to the disclosure of evidence. That one has the "right to
disclosure of evidence" seems to involve two concepts: (1) re-
ceiving access to such adverse information prior to the hearing
so as to have sufficient opportunity to prepare, and (2) the
requirement that all information upon which the determ’nation
could be made, be made available to the aggrieved party so

that he has an opportunity to confront, cross-examine, and be
heard concerning that testimony or evidence presented by

the state.

-

Disclosure of evidence in the context of discovery, is re-
lated to the concept of notice covered infra.. As stated
therein, the motorist will receive specific notice as to the
statute violated, vioclative conduct, potential consequences,
and rights available.ll2 Therefore the motorist will have
the opportunity prior to the hearing to prepare his defense.

As to the second consideration, that of an aggrieved party
having the right to disclosure of evidence so that he may
exercise his rights of confrontation and cross examination,
any hearing resting its decision on secret or confidential
information outside the knowledge of the appellant would

be in danger of being ugset on judicial review as a violation
of due process of law.ll3

The Court in the landmark case concerning administrative
hearings, Goldberg v. Kelly,ll4 in delineating +his re-
quirement stated:

Certain principles have remained relatively immutable
in our jurisprudence. One of these is that where
governmental action seriously injures an individual,
and the reasonableness of the action depends on fact
findings, the evidence used to prove the Government's
case must be disclosed to the individual so that he
has an opportunity to show that it is untrue.il>

It can be seen that in order to afford one the procedural
requirements "demanded by rudimentary due process"l1l6 he -
must have the ouportunity to have knowledge of the evidence

to be used against him.
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The Administrative Procedure Act (A.P.A.) can also be in-
structive as to the motorist's rights in an administrative
hearing, even though specific statutory guidance can preempt
the application of the Act.ll7 It should be noted, that the
present hearings conducted by the DMV appear to be subject

to the provisions of the A.P.A. concerning disclosure of evi-
dence, since the Vehicle Code is silent as to these require-
ments in the sections covering formal hearings.118 The A.P.A.
provides an extensive opportunity for disclosure of evidence
to the party involved prior to the hearingll? and at the
hearing.120

It appears that the California Model appropriately provides
that the motorist is afforded sufficient disclosure of evi-
dence to meet the due process of law requirements.

3. Right to Representation

In discussing whether a motorist would have the right to be
represented by legal counsel at a DMV administrative hearing,
attention must be given to separate considerations: (1) Does
one have the right to be represented by his own counsel, and
(2) whether an indigent is entitled to appointment of counsel
at public expense.

The answer to whether one has a right to be represented by
one's own counsel is unquestionably in the affirmative.l21l

With the advent of Gideon v. Wainwright,122 wherein the court
held that the due process clause of the Fourteenth Amendment
requires that counsel must be provided for a defendant in a
criminal case when he is unable to employ his own counsel,
there have been some who feel that this right should extend
to the administrative hearing.l23 It has been held that a
given factual situation may require that there be more than
an "empty admonition" that one can secure his own counsel
to meet the requirement of a fair proceeding.l24 It should
be noted however, that the court continued by stating that

a denial of counsel would not, in every case prevent such
proceeding from being fair.l25 There is little authority
that such a right exists, even though there are times, as
discussed above, that a given factual decision may require
appointment of counsel to meet the requirement that a pro-
ceeding be fair. The Court presented the prevailing position
when discussing a welfare hearing in the landmark case of

Goldberg v. Kelly,l2® jin wyhich the court instructed that "we,
do not say that counsel must be provided at the pre-termination

hearing, but only that the recipient must be allowed to re-
tain an attorney if he so desires.l127
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Recently, the gquestion of whether a right to appointed counsel
existed in an administrative hearing was dealt with by the
California district court of appeal.l28 The context was that
of a disciplinary proceeding against a real estate agent,

In reversing the Superior Court Judge's grant of a writ of
mandamus on the theory that the appellant had the right to
appointed counsel since she could possibly face criminal
prosecution, the court stated that the "respondent is en-
titled to have counsel of his own choosing, which burden he
must bear himself, and that he is not denied due process of
law when counsel is not furnished him, even though he is
unable to afford counsel."1l29 The court further reasoned
that the proceeding in question does not bear a sufficiently
close relationship and identity to law enforcement, in that
the objective of this proceeding is for the protection of
the public, rather than to punjsh the offender. The court
continued by stating that "[t]lhere is no constitutional
requirement"” that the agency appoint legal counsel if the
party cannot affcrd counsel.l30 It appears that the
California Model by allowing the motorist to have counsel
present at the hearing, but not appoint counsel for the in-
digent, is within the due process protections required.

4. Confrontation and Cross-Examination

The courts are clear in stating that a determination against
one's rights, by an administrative board cannot be based on
confidential reports or secret information of which the party
to the hearing does not have knowledge. The aggrieved party
has the right, as set forth by the California Supreme Court,1l31
while dealing with an attempted termination of welfare bene-
fits, to have a hearing in which to present evidence and to
confront and cross-examine any adverse witnesses.l132

The court in Goldberg V.Kellyl33 theorized that "[i]ln almost
every setting where important decisions turn on questions of
fact, due process requires an opportunity to confront and
cross—examine adverse witnesses."134 The court continued by
discussing the necessity of confrontation to insure fairness
by stating:

While this is important in the case of documentary
evidence, is is even more important where the evidence
consists of the testimony of individuals whose memory
might be faulty or who, in fact, might be perjurers

or persons motivated by malice, vindictiveness, in-
tolerance, prejudice, or jealousy. We have formal-
ized these protections in the requirements of
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confrontation and cross-examination. They have ancient
roots. They find expression in the Sixth Amendment . .
This Court has been zealous to protect these rights
from erosion. It has spoken out not only in criminal
cases, . . . but also in all types of cases where
administrative . . . actions were under scrutiny.l35

The California Supreme Court dealt with this issue when the
Department of Motor Vehicles suspended a driver's license
for failure of the motorist to submit to a chemical test.l36
There the court held that the potential revocation or sus~
pension of a driver's license was sufficiently an adverse
consequence that the balancing test invoked the due process
safeguards of a formal hearing,137 which would include the
right to confront and cross-examine adverse witnesses.l38

Inasmuch as the motorist at a DMV administrative adjudication
hearing will be provided with the opportunity to confront and
cross—examine adverse witnessesl39 this requirement is met.

Another provision of the California Model that should also
be discussed at this time is that the motorist can waive
his right of confrontation and cross-examination, while de-
nying the charge. The model is clear to demand that this
waiver be a "knowing and intelligent waiver", to properly
effect the waiver of the rights of confrontation and cross-
examination of hostile witnesses.

As discussed above, the rights of confrontation and cross-
examination are of constitutional dimensions. The United

States Supreme Court has given direction concerning the waiving

of a constitutional right, as well as the circumstances under
which such a waiver is valid. 1In dealing with a felony con-
viction where the respondent argued that the defendant had
waived his rights to confrontation and cross-examination,140
the court required evidence of a waiver in stating that

"[w]le cannot presume a waiver of these three [including
confrontation and cross-examination] important federal rights
from a silent record."l4l The question then, is not whether
one can waive his rights, but rather what constitutes a proper
waiver.

The California Supreme Court faced this question in con-
sidering the consequences the above holding would have on
future California prosecutions.l42 The court reasoned that
the trial judge must be satisfied that the defendant under-
stands and freely waives his constitutional rights,l43 and
that the record must indicate a free and intelligent waiver
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and an understanding of the nature and consequences of the
waiver.1l44 The court continued by stating that the con-
frontation rights must be "specifically and expressly en-
umerated . . . and waived," but this requirement is not so
demanding as to require " . . . the recitation of a for-
mula by rote or the spelling out of every detail by the
trial court."l45 The requirement, as discussed abovel46
is discussed in the context of a felony prosecution, which
due to the nature of the interests involved invokes the
most strict of judicial scrutirg.

The mandate of the California Model that a waiver be "knowing
and intelligent" would not only satisfy the due process
requirements of an administrative proceeding but also the
rigid requirements of a criminal prosecution.

It should be noted that the waiver form itself should be
clear and understandable to the motorist and bilingual for
a non-English speaking motorist as set forth in the
California Model.

The model also requires that when waiving the right of con-
fronting the citing law enforcement officer, the motorist
must stipulate that if the officer were at the hearing he would
testify to the information contained in the notice to appear.
This in no way restricts the motorist's rights to argue his
non-culpability since he is not stipulating that the infor-
mation on the notice to appear is correct, only that, if

the officer were there, he would testify to that which he
had entered. The model offers a form of statewide venue,

in that one can contest a notice to appear received in an
administrative adjudication district, at any other ad-
ministrative adjudication hearing location within the state,
based on the prerequisite that the right to confront the
citing officer is waived.l47 One might argue that this may
coerce one to waive his right of confrontation resulting

in a waiver which is not "knowing and intelligent". How-
ever, the motorist will have the opportunity to appear in
the forum of the issuance of the notice to appear and con-
front the officer, or waive this right and contest the
notice to appear at the hearing office of his choice. So
long as this choice is explained to the motorist in a manner
to assure that a resulting waiver is "knowing and intelli-
gent" there is not a violation of due process, but rather a
unique dimension of convenience for the motorist, that has
heretofore been unavailable in the context of traffic
adjudication.
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5. Privileges

a. The Privilege Against Self~Incrimination

The California Model sets forth that "[r]eference to pri-
vileged communication . . . is excluded from the hearing."

In discussing the applicability of the privilege against
self~incrimination to the administrative hearing, the gen-
eral application of the privilege to the hearing when there
is threat of a criminal prosecution will first be discussed,
followed by a discussion of the availability of this right
absent a threat of criminal prosecution. The availability
of other privileges involving privileged communication will
also be briefly touched upon.

(1) Availability of the Privilege in
the Administrative Hearing

A threshhold question in dealing with the applicability of
the privilege aginst self-incrimination to a state hearing
is whether the Fifth Amendment right has been extended
through the Fourteenth Amendment so as to be effective a~
gainst the states. This question was expressly answered in
the case of Griffin v. California,l48 in which a criminal
defendant had been denied the opportunity to invoke the
Fifth Amendment to remain silent in a state criminal pro-
secution in California. The court expressly overruled
precedent to this effect,l49 in stating that the Fifth
Amendment right against self-incrimination is available
through the Fourteenth Amendment in state actions.

This privilege was extended to_the administrative arena by

the court in Spevack v. Klein,150 where the court held that

an attorney faciny possible disciplinary action had the right
to assert the Fifth Amendment privilege against self-incrimina-
tion in an administrative proceeding. California has made
privileges available in the administrative hearing by statu~
tory mandate in the Evidence Code. Even though the rules of
evidence can be made inapplicable by statute to certain pro-
ceedings,151 the rules regarding privileges are still viable,l152

(2) Availability of the Privilege Where There
is No Threat of Criminal Prosecution

As discussed above, the privilege against self-incrimination
does not turn on the nature of the hearing but rather the
interests involved. The law is not as clear howevex, when
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there is no threat of criminal prosecution as a basis for
asserting the right.

J .
The traditional view was espoused in the California case of
Bd. of Education v. Mass.l33 1In considering whether the state
was able to require public school teachers to give evidence
at a hearing regarding their fitness to teach, which was con-
trary to their employment interests, but not presenting a
threat of criminal prosecution; the court held that since
only employment was at stake rather than possible criminal
prosecution, the witness could be required to testify at
the hearing,

Eleven years later the United States Supreme Court in the
aforementioned case of Spevack v. Klein,l54 concerning a
disbarment proceeding, gave new life to the idea of "per-
sonal interests" in jeopardy giving rise to the privilege.
The "penalty" in question "is not restricted to fine ox
imprisonment", as a basis for the Fifth Amendment right
against self-incrimination, reasoned the Court, but rather
the imposition of " . . . any sanction which makes the as-
sertion of the Fifth Amendment privilege 'costly'".l55

However, the California district court of appeal in Goss v.
DMV,156 held that a motorist could be called and cross-ex-
amined at a license suspension hearing resulting from failure
to take a breath test. It is significant that the Goss

court did note that the petitioner had not attempted to in-
voke the Fifth Amendment privilege against self-incrimination
at the DMV hearing. The court stopped short of reaching the
question of whether its decision might have been different
had the petitioner attempted to exercise this privilege.

Presently it appears that the Fifth Amendment privilege is
available at an administrative hearing where there is a
valuable personal interest in jeopardy, without the threat
of a criminal prosecution. There is no California Supreme
Court decision on point, however the district court of appeal
did acknowledge this fact while dealing with the revocation
of a real estate license in the case of Borror v. Dept. of
Investment.1l537 fThe court was actually dealing with rights
generally afforded in a criminal prosecution, such as the
right to appointed counsel, and used the Fifth Amendment
right as an example of a privilege extended to the ad-
ministrative hearing. The availability of the privilege
against self-incrimination, noted the court, does not turn

on the type of proceeding in which its protection is in-
voked, but the nature of the statement and the exposure which




it invites. Thus, " . . . it has been held that the pri-
vilege against self~incrimination can be claimed in an ad-
ministrative proceeding where there may be an imposition
of any sanction which makes the assertion of the privilege
'costly' to the person invoking the privilege."158

(3) The Effect of the Invocation of the
Privilege Against Self-Incrimination

As discussed above, the privilege against self-incrimination
is available to the motorist at a DMV hearing. The question
then, is what effect does the invocation of this privilege
have upon the decision process, or in other words, may the
hearing officer draw an inference, or comment on the silence
of the motorist?

The answer is set forth in the California Evidence Code at
Section 913, which states in part that " . . . no pre-
sumption shall arise because of the exercise of [a] pri-~
vilege, and the trier of fact may not draw any inference
therefrom as to the credibility of the witness or as to any
matter at issue in the proceeding."159 A different result
occurs if the party in question remains silent without ’eing
able to assert a privilege. The trier of fact is allow .d
via the evidence code to draw an inference from one who
provides weaker evidence when he has power to produce bet-
ter evidence,l60. or if the party fails to explain or deny
evidence where a privilege is not available.l6l One must
keep in mind the distinction between the right to draw
"inferences from the evidence in the case” and the fact
that one cannot draw any inference "from the exercise of

a privilege". ‘

b. Other Privileges

It is well to note that the division of the Evidence Code
dealing with privilegesl62 does not exclude any privileges
when discussing their applicability, but rather states that
"except as otherwise provided by statute, the provisions

of this division [Privileges] apply in all proceedings".163
Therefore each of the privileges set forth in the divisionl64
will be available to the motorist in the administrative hear-
ing under the appropriate factual situation, unless "other-
wise provided by statute".

There are many contexts in which the exercise of one or more
of the above privileges may arise in the DMV hearing. Suf-
fice it to say that if the privilege is properly asserted,
it is available to the motorist.l165
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6. Rules of Evidence

As a prelude to discussing the rules of evidence and their
potential applicability to the administrative hearing, it is
instructive to realize that the extent of their utility is
unsettled not only as to the jurists involved, but also as to .
writers in the area. Professor Witkin, in his treatise on
California Evidence, identified this dilemma in noting that

it isg impossible to state definitively the extent to which

the common law or technical rules of evidence apply in ad-~ .
ministrative proceedings since these administrative agencies

"are too numerous and varied in their functions and opera-

tions; statutory and case law coverage of the subject is
inadequate; and administrative procedure is in a transitional
stage of experimentation and development."166

a. Applicability of Common Law and Technical
Rules of Evidence

Certain guidance has developed over the yvears as adminis-
trative proceedings have been accepted as a viable force in
adjudication. The California Evidence Code, by its own dic-
tates, is inapplicable to administrative proceedings, unless
made applicable by statute or unless the agency concerned
chooses to apply it.167

To find the appropriate —context in which the rules of evi-

dence should be framed, it is helpful to examine other

agency's course of conduct in the administrative adjudication
arena. For example, hearings before the Worker's Compensa-

tion Appeals Board are governed by the Labor Code which di-
rects that the board or its referee is not bound by the

formal rules of evidence, but may make proper inquiry which
will best proscribe the rights and liabilities of the parties.l68
In the conduct of hearings before the Public Utilities Com-
mission, the technical rules of evidence need not be applied.l69
Even though not necessarily controlling, the Administrative
Procedure Act, (A.P.A.) is also instructional as to the ap-
plicability of the formal rules of evidence. The California
Supreme Court, in dealing with an appeal from a liquor

license revocation hearing which was subject to the A.P.A.
stated:

Any relevant evidence shall be admitted if it is the

sort of evidence on which responsible persons are ac-
customed to rely in the conduct of serious affairs. . . .170
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Ample authority exists supporting the proposition that the
strict rules of evidence need not be applied to administrative
proceedings.l7l The principle that more freedom in the re-
ceipt of evidence in administrative hearings is permitted,
appears to be accepted almost without question.l72 1t is
apparent from the above discussion that agencies have the
option to determine the extent, if any, to which the eviden-
tiary rules are applicable. While the procedure followed

in exercising adjudicative functions by administrative pro-
cess must meet the standards of fairness imposed by the prin-
ciples of procedural due process, such proceedings may be

and frequently are, quite informal.l73

b. Policy Considerations Supporting a More
Relaxed Attitude Toward Administrative
Hearings

Numerous policy reasons are often cited for maintaining
relaxed rules of evidence in administrative proceedings.

The administrative process is unlike the judicial process

in that it has peculiarities guite unknown to the judicial
process which are crucial in the formulation of a satis-
factory set of evidence principles. Agencies must find facts
both formally and informally, in adversary and in non-
adversary proceedings, in adjudication and rule-making and

in supervisory and investigatory functions that are neither
judicial nor legislative. ". . . [Ilnformal procedures
constitute the vast bulk of administrative adjudication

and are truly the life blood of the administrative process."174

Professor Wigmore discusses open-mindedly the "Faults and
needs of the rules of evidence" and among his pros and cons,
asserts that in the United States today, justice can be done
without the orthodox rules of evidence, and continued by
reasoning that the rules "serve, not as needful tools for
helping the truth at trials but as game~rules, afterwards,
for setting aside the verdict."l75 Even in courts, the
findings made without the application of the rules of evi-
dence are far more numerous than is customarily recognized.
Juvenile courts, municipal courts, small-claim courts, sum-
mary courts, and the like, are frequently quite unaware of
the orthodox rules.176

Administrative proceedings, contrary to the inertia existing
in courts, often tend to place the burden of finding the
truth upon the officers exercising the judicial functions.
Therefore, the reasons for admitting or excluding evidence
must be based upon the desire not merely to settle a
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controversy but to find the truth. The rules of evidence
for administrative proceedings should reflect the impor-
tance of the subject matter and considerations of economy
of government. It has been observed that "[alny over-all
rule that deals abstractly with a veriable reality is sure
to be unsatisfactory", and further, if "requiring the best
will cause inconvenience, why not recognize that some-
times inconvenience alone will be sufficient reason for
accepting inferior evidence and sometimes not?"177 The
utility of accepting "inferior evidence" from a reliable
source in the administrative hearing has found acceptance
within the State of California. In Goldberg v. Barger,l78
the trial court had denied a writ of mandamus that would
have «ompelled the insurance commissioner to issue an
applicant a life and disability insurance agent license.
At the commissioner's request during the administrative
hearing, the applicant submitted examination reports by
two other states as to insurance companies he had con-
trolled and operated. The reports contained allegations
with respect to the applicant, involving violations of
law, various other misdealings, mismanagement, and missing
company property. The commissioner, on the basis of these
reports denied the application as being against the public
interest. The district court of appeal, in affirming the
denial of the writ stated: ‘

The fact that the evidence is in the form of a
report rather than the oral testimony of a present
witness is net determinative of its usefulness or
its acceptability to the administrative proceed-
ing * * * | If the opinion evidence is from a
reliable source such as made from an investigation
by an official board or person whose duty it is

to investigate, such opinion is substantial it-
self even if it constitutes but the only evid-
ence. . . . The fact that such evidence is hear-
say does not diminish the propriety of_ receiving
such evidence and its probative value.

A collateral rationale often used by the ccurts as support
for the premise that the formal evidentiary rules are not
applicable in administrative proceedings is that many times,
members comprising administrative boards are not required

to be attorneys or to otherwise have training in the law,

and therefore a mandatory use of these technical rules

"would have the effect of seriously impairing the successful
performance of the duties for which the body was created."180
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¢. Conclusion

In conclusion, there appears to be unequivocal accept-
ance of the fact that the strict rules of evidence are not
applicable to administrative proceedings. Relevant evi-
dence, including hearsay, predicated upon a reliable
source should be admissible and utilized by the adminis-
trative officers in determining the truth of the matter in
dispute. Technicalities have no place in a system of
evidence to be administered by examiners without legal
training. Professor Wigmore says in one sentence all that
needs to be said on this subject: ". . . the jury trial
system of Evidence-rules cannot be imposed upon ad-
ministrative tribunals without imposing the lawyer also
upon them; and this would be the heaviest calamity."Li81

7. Record
The California Model provides that, "A complete record of
the administrative proceedings will be made by automatic
tape recording devices."

a. Necessity of a Record

In a system of adjudication where judicial review is not
only necessary as a due process requirement, but also an
essential element to effect the proper transfer of the ad-
judicatory function from the judiciary to the executive,
it is clear that there must be a proper record on which
appropriate review can be made. The United States Supreme
Court in the landmark case of Goldberg v. Kelly,182

dealt with the "rudimentary due process" requirements, in
the context of a welfare benefits pre-termination hearing,
and reasoned that at the hearing determining the rights
and liabilities of the parties as to the issue at hand,

"a complete record and a comprehensive opinion, which
would serve primarily to facilitate judicial review and
to guide future decisions" would be necessary.l83 The
California Supreme Court referred to Goldberg while reaching
the same conclusion when also dealing with a welfare pre-
termination hearing,l84 reasoning by implication that "a
complete record and comprehensive opinion" is necessary at
the hearing finally deciding the matter at hand. The nec-
essity of a record in the licensing context has also been
faced where the California district court of appeall85
reasoned that a record must be available to enable the
judiciary to examine the proceedings to discover whether
there was sufficient evidence to support the findings and
whether the decision was based upon proper principles.186
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b. Is a Tape Recording Sufficient to Serve
as the "Record"?

Having established that a record is necessary in an ad-
ministrative proceeding, the guestion now presented is
whether a "tape recording", as reguired by the California
Model will suffice as that "record". Thix question is not
one of first impression, but appears quite well settled

in that a tape recording will suffice as the record

upon which a meaningtul judicial review can be made.

The California-Legislature as well as the judiciary has
established the principle that a tape recording is not
only sufficient to provide a record, but is also a desir-
able method due to the convenience and flexibility it ex-
tends the administrative proceeding.187 Therefore, as
long as the tape recording is capabie of transcription and
is conscientiously used by the hearing officer, such a
device will provide a prop¢ - record.

D. Decision Making

1. Quantum of Proof

The model detailing the provisions of the administrative ad-
judication scheme, identifies the quantum of proof necessary
to sustain an accusation to be that of "clear and con-
vincing evidence". The use of "clear and convincing evi-
dence" as the burden, gives rise to certain threshhold
problems that are essentially of a statutory nature. These
obstacles will be considered below:

a. Statutory Obstacles

In defining crimes and public offenses, the California Penal
Code not only includes the traditional felonies and mis-
demeanors, but since 1968 infractions ara included ~s well.188

A second consideration is that the courtl89 has declared
that a violation of a Vehicle Code section designated an
infraction is criminal in nature.l8%0 The california Ve-
hicle Code itself aids in this distinction by stating that,
"[elxcept as otherwise provided in the article, it is un-
lawful, and constitutes an infraction for any person to vio-
late, or fail to comply with any provison of this code, or
any loccal ordinance adopted pursuant to this code. 191
"Therefore"”, the court in People v. Oppenheimerl92 con-
cluded, "unless otherwise expressly provided, ary Vehicle
Code violation is an infraction."193
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The third concern, and actually the culmination of the con-
siderations above, is that the California Penal Code pro-
vides that the effect of the presumption of innocence to
which an accused is entitled in a criminal action is

", . . to place upon the State the burden of proving him
guilty beyond a reasonable doubt."l94 It should be noted
that this statute has been strictly enforced by the courts.l95
Inasmuch as (1) infractions are currently defined as a
crime,196 and (2) violations of the Vehicle Code involving
infractions are criminal in nature,l97 traffic infractions
must be statutorily redefined as something other than
crimes or public offenses in order to avoid both the
statutoryl98 and judiciall9? mandates that the quantum

of proof necessary to sustain a conviction, be beyond a
reasonable doubt. Therefore, to enable a notice to appear
to be sustained in an administrative adjudication of a
minor traffic infraction by a burden of proof less than
"beyond a reasonable doubt" a complete decriminalization
of traffic infractions not only in theory, but also

in statutory definition, must be effected.200

The above discussion has examined the requirement that
presently an infraction is a crime, and therefore the
criminal burden of proof of beyond a reascnable doubt
applies, however as also discussed, this statutory defi-
nition can be amended by the Legislature. It might now
be beneficial .0 examine a jurisdiction where legis-
lation has redefined the infraction so as to not be
criminal in nature and invoked a lesser standard of proof
than "beyond a reasonable doubt".

b. Comparative Legislation

A system similar to that proposed in California for the ad-
ministrative adjudication of traffic infractions with
"clear and convincing evidence" as the required guantum of
proof for a determination of wrongdoing has recently been
adopted by the New York Legislature. The validity of that
system has been tested in only one case, Rosenthal v.”
Hartnett.20l 1n essence, the Rosenthal court concluded that
incident to the constitutional legislative authorization of
administrative rather than judicial adjudication of traf-
fic infractions, "clear and convincing evidence™ could
properly be established as the required quantum of proof
for a determination of guilt, where such determination
could not result in a sanction of imprisonment. After up-
holding the constitutionality of the adjudication of traf-
fic infractions by administrative proceedings rather than
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by judicial proceedings, the court reasoned that such con-
clusion ". . . carries with it recognition of the propriety
of the use of the procedural apparatus of administrative
proceedings, including specifically here an administrative
rather than a judicial standard of proof.202

In arriving at its conclusion the New York court was cog-
nizant of the fact that New York Penal Law Section 10.0,
subdivision 6, included only misdemeanors and felonies
within the definition of crimes and that for procedural
purposes, Vehicle and Traffic Law Section 155 and Chapter
1075, Section 2, of the Law of 1969 discontinued treating
traffic infractions as misdemeanors. In refuting the
petitioner's assertion that he had been denied due process
of law hy the use of the "clear and convincing evidence"
standar¢ of proof in the administrative adjudication of
his speeding infraction, the court noted that:

Civil fines and penalties are routinely imposed
by administrative action where the predicate
therefore has been found on lesser standards
than guilt beyond a reasonable doubt.203

The dissent's criticism of the majority decision up-
holding the administrative adjudication of traffic in-
fractions and the use of the "clear and convincing"
evidence standard, stemmed from the fact that the New
York courts had heretofore consistently recognized the
guasi~criminal nature of traffic law enforcement and had
generally held that such prosecutions were governed by
the rulés of criminal law, including the requirement of
beyond a reasonable doubtéO4 indeed, as late as

1968 in People v . Phinney, the court had declared:

". . . & traffic infraction ‘is not a crime', . . .

[and] not all constitutional protections normally
afforded to criminal defendants need he applied to
those charged with such a minor offense, . . . {[but
since]l a speeding conviction may have serious im-
plications . . . we have generally held that such
prosecutions are governed by the rules of the
criminal law.205

Notwithstanding the prior case law in New York affording
criminal protection in adjudication of traffic infractions,
the Rosenthal court made a tot«l departure in finding that
the procedural apparatus of adutinistrative proceedings,
including the burden of proof, is appropriate for the ad-
ministrative adjudication of minor traffic infractions. The
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majority further gave recognition to the established doc-
trine that the wisdom of a legislative snactment is a mat-
ter for determination of the legislature and not for the
courts. The court noted that the legislature is always
presumed to have investigated the need for a particular
piece of legislation, and referred to the legislative
declaration which accompanied the statute in question,206
in concluding that the administrative adjudication of
minor traffic offenses and the administrative burden of
proof that follows is not violative of New York law or
policy. Once the transfer of the adjudication function
to the administrative context is effected, the next
consideration is, what standard of proof is appropriate
in California in an administrative proceeding?

c. Standard of Proof in California
Administrative Hearings

Administrative proceedings are civil, not criminal, in
nature. Such proceedings are not conducted for the
primary purpose of punishing an individual; rather,
their objective is to afford protection to the public.
This proposition was articulated by the court in Borror
v. Department of Investment207 when it was concisely
stated that:

Administrative proceedings are civil in nature.
With particular references to a proceeding to
revoke or suspend a license or other adminis-
trative action of a disciplinary nature, it has
been held in this state that such a proceeding

is not a criminal or quasi-criminal prosecution. . .
The purpose of such a prcceeding is not to punish
but to afford protection to the public . . . .208

Although some of the constitutional rights traditionally
protected only within the sphere of criminal prosecutions
have been extended to civil administrative proceedings,
the right to be pronounced guilty only upon a showing of
proof beyond a reasonable doubt is not among them. Ac-
cordingly, the court in Borror reasoned that the dis~-
tinction between an administrative and criminal pro-
ceeding becomes less distinct when the identity and ob-
jective of an administrative proceeding approaches that

of criminal law enforcement.209 The court in Borror spoke
with particular reference to the applicability of the right
against self-incrimination and the exclusionary rule to
administrative proceedings. Inasmuch as the proposed
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administrative adjudication of traffic offenses is not de-
signed for the avowed purpose of punishing those who vio-
late the appropriate provisions of the Vehicle Code, but
rather for the protection of the public welfare, such ad-
ministrative proceedings do not "bear a close identity

to the aims and objectives of criminal law enforcement"
and therefore the criminal law doctrine requiring proof of
guilt beyond a reasonable doubt is not applicable to said
proceedings pursuant to the rationale of the court in
Borror.

The principle that the criminal standard regarding quantum
of proof is not controlling in administrative proceedings,
since the purpose of the administrative proceeding is of a
regulatory nature with a concern toward the safety and wel-
fare of the public law rather than to punish or otherwise
identify with criminal law objectives, was developed by

the courts over a long period of time.210

With particular reference to administrative proceedings
precipitated by violations of the Vehicle Code, the de-
cisions of the court have consistently paralleled the
decision rendered in Borror relative to the declared
non~-punitive nature of such proceedings and thus the
general inapplicability of criminal standards to civil
administrative hearings. For example, in Johnson v.
Department of Motor Vehicles2ll the court stated:

The suspension of a license because it has been
established that the holder of the license is a
negligent operator is supported by the same prin-
ciples of public welfare as is the requirement for
examination of operators before granting a license

in the first instance. There is involved not the
matter of punishment of the operator, but the matter
of the protection of the public from the dangers at-
tendant on unskillful or negligent operation of motor
vehicles.212

This decision was followed in Beamon v. Department of Motor
Vehicles2l3 where the purpose of the administrative revo-
cation of a driver's license was declared ". . . to make
the streets and highways safe by protecting the public from
incompetence, lack of care, and willful disregard of the
rights of others by drivers."214 Later in Serenko v.
Bright215 the court alluded to "[t]lhe legisIative power

to regulate travel over the highways and thoroughfares
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of the state for the general welfare. . . ."216 The ad-
ministrative revocation of a driver's license was also
expressly held to be civil in nature and not subject to

the legal doctrine normally associated with criminal
proceedings in Hulshizer v. Department of Motor Vehicles.217

Whereas it is clear that the rule in criminal proceedings
of proof beyond a reasonable doubt is not applicable in
civil administrative hearings, it is not quite so clear
precisely what standard of proof is sufficient. In

Preyda v. State Personnel Board?2l8 and Perales v. De-
partment of Human Resources Development¢lJ the court
noted that since the proceeding was civil in nature, the
burden of proof requires only a preponderance of the evi-
dence. In Small v. Smith220 and Realty Projects v. Smith22l
the court declared that in administrative proceedings in-
voiving the disciplining of licensees the correct stand-
ard of proof to be applied would apgear to be convincing
proof to a "reasonable certainty".222 Although there is no
uniform rule as to the appropriate standard cf proof in

a civil administrative hearing, other than that the
criminal standard of proof beyond a reasonable doubt is
definitely not applicable, the fact that "clear and con-
vincing" is somewhat more rigid than either "preponderence
of the evidence" or "convincing to a reasonable certainty"
would appear to render it acceptable as the standard of
proof to be utilized in the administrative adjudication of
civil traffic infractions.

2. Weight of Evidence

a. The Nature of the Problem

Initially it should be noted that at times the courts have
confused the question of admissibility of evidence with

the question of whether the agency's decision is supported
by competent evidence.223 fTherefore, a meaningful dis-
cussion within the topic will necessitate a careful ana-
lysis not only of the holdings of the leading cases but also
of the particular facts peculiar to each case. In dis-
cussing the concept of "Hearsay evidence" distinctions must
be drawn between evidence which in a court of law would be
termed "admissible hearsay" and that which constitutes "in-
admissible hearsay" evidence. Theyre is also a question as
to whether there is a "sufficiency of the evidence", when the
cited motorist answers by denial and requests a change of
venue for his administrative hearing. In this situation

D-45



the hearing officer will be confronted with the direct testi-
mony under oath of the motorist on one hand, and hearsay evi-
dence consisting of the notice to appear plus a waiver and
stipulatiion form on the other. An analysis of the validity

of an administrative decision and sanction, predicated solely
upon hearsay evidence is therefore presented. i

b. Inadmissible Hearsay Evidence

Under the Administrative Procedure Act, the probative value
of admissible hearsay evidence has been recognized. The
Act provides that, "[h]learsay evidence may be used for the
purpose of the supplementing or explaining other evidence
but shall not be sufficient in itself to support a finding
unless it would be admissible over objection in civil
actions."224 A decision based upon hearsay evidence to
which the proper obgection is made at the hearing will not
support a f£inding.225 While if the hearsay is the type that
is admissible over objections in court proceedings, it may
support a finding, regardless of whether an objection is
made ;226 although it has been stated that "[tlhe rule has
now become firmly established that hearsay alone upon a
material issue will not sustain a finding,"227 a brief
survey of the facts and holdings of leading California
cases on the subject provides meaningful distinctions to
this broad statement, '

The California Supreme Court in Walker v. City of San Gabriel,228
reviewed the administrative revocation of an automobile
wrecking business license, in which the damaging evidence was
a letter signed by the chief of police alleging numerous
charges, stated that there is an ". . . abuse of discretion
when it revokes a license . . . without competent evidence
establishing just cause for revocation, and that hearsay
evidence alone is insufficient to support the revocation of
such a license."229 The court further reasoned that there
must be an ". . . assurance of Q desirable flexibility in
administrative procedure does not go s¢ far as tc justify
orders without a basis in evidence having rational pro-
bative force."230 It is significat to note Justice Traynor's
concurring opinion in which he states that the evidence

under consideration ". . . 1s clearly hearsay that would be
inadmissible in a court trial if proper objection were made"23l
since this proceeding was not governed by the Administrative
Procedure Act,232 the rationale would appear to be applicable
to administrative hearings under the proposed traffic ad-
judication model. Therefore, it may safely be stated that
hearsay evidence which would be inadmissible in a court of
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law is not sufficient of and by itself to support a finding
in an administrative action.

Two recent decisions also appear to be in conformity with
this position. In Martin v. State Personnel Bd.233 the
appellate court, citing the Walker decision and noting

that it was reached without the support of an explicit
statute like Section 11513,234 held that hearsay evidence
which did not fall within an exception to the hearsay rule
and therefore inadmissible in a civil action, was not suf-
ficient on which to support an administrative decision dis~
missing the petitioner from his civil service position.
Similarly, in Stearns v. Fair Employment Practice Comm.,235
the California Supreme Court indicated that under Government
Code §11513(c) hearsay evidence which lacked an appropriate
exception would not support a finding. :

c. Admissible Hearsay Evidence

Administrative decisions based upon "competent hearsay
evidence” or that which would be admissible over an ob-
jection in a civil action, appear to have been upheld in
numerous instances. Professor Witkin has observed, "there
is no reason for administrative bodies to be more re-
strictive than courts; consequently evidence competent in
judicial proceedings, including hearsay within an ex-
ception, is generally held competent in administrative pro=
ceedings."236 In Fox v. San Francisco Unified School
Digtrict,237 the gquestion presented was whether the evi-
dence, which was comprised of six efficiency reports, was
sufficient to support the dismissal of a probationary school
teacher. The appellate court reasoned ". . . that while it

is true that . . . hearsay, properly objected to is in~
sufficient alone to support a finding, if that hearsay would
be inadmissible in a civil action . . . that rule does not

apply to admissible hearsay." The court concluded that the .
records in question were admissible as business records, and
thus the decision was adequately supported by appropriate
evidence.238 Although this.is merely a district court of
appeal decision, a meaningful distinction has been drawn
between the sufficiency of admissible evidence presented

here and inadmissible hearsay evidence as presented in the
Walker case. The weight of authority leads one to reasonably
ceaclude that evidence which falls within an exception to the
hearsay rule has probative value and constitutes competent
evidence upon which an administrative decision may be based.239
Indeed, the probative value of admissible hearsay evidence
can hardly be denied. Professor Davis, a leading proponent
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of the view that hearing officers should make no distinction
between hearsay evidence and non-hearsay evidence takes the
matter one step further, in observing that the reliability

of both hearsay and non-hearsay evidence "ranges from the

least to the most reliable". Therefore, the guide "should

be a judgment about the reliability of particular evidence ¢
in a particular record in particular circumstances, not

the technical hearsay rule with all its complex exceptions."240

d. Basis on Which Hearsay Evidence is .
Admissible

With the foregoing in mind it will be advantageous to re-
view the traditional basis behind the exclusionary hearsay
rule and the modifications embodied within the proposed traf-
fic adjudication model when the motorist answers with a de-
nial requesting a change of venue for his administrative
hearing.

The facts, upon which the credibility of testimony depends
are the perception, memory, and narration of the witness.
Therefore, in order to encourage witnesses to put forth their
best efforts and to expose inaccuracies which might be present
with respect to any of the foregoing factors, there are three
elements identified as generally required under which testi-
mony is received; (1) oath, (2) personal presence at trial,
and (3) cross—examination.<24l "The rule against hearsay

is designed to insure compliance with these ideal conditions,
and when one of them is absent the hearsay objection becomes
pertinent."242. All three of the foregoing ideals are called
for in the California Model, and only if the motorist gives

a knowing and intelligent waiver to confront the issuing
officer, will any of these elements be absent. Certain
procedural safeguards are inherent within the notice to
appear. Since it consists of an out of court statement

which will be offered to prove the motorist committed a
traffic violation, the evidence would be hearsay.243

Since it would appear that the notice to appear, standing
alone, would be hearsay, the important question that arises,

is whether the notice to appear would be admissible under an
exception to the hearsay rule. That a document qualifies

as admissible evidence under the business records exception

-to the hearsay rule244 there are four criteria that must be
met; (a) the writing must be made in the regular course of
business, (b) it must be made at or near the time of the ?
event, (c) the custodian or other qualified witness testify

as to its identity and mode of its preparation, and (d) the

<t
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sources of information and method of preparation were such
as to indicate its trustworthiness.245 As can be seen all
of the above elements are present in the evidentiary pre-
sentation of the notice to appear, except the presence of
the officer testifying as to the mode of preparation of the
notice to appear. In place of the presence of the witness
is a stipulation246 that if the officer were present he
would testify to that information entered on the notice to
appear. If by chance, one were to interpret the notice to
appear so as to not qualify as a business record, under

the expanded California definition, the record would most
certainly qualify as an official record and as such be ad-
missible hearsay.247 It is also important to note that, but
for, the motorist'’s waiver of the right to confront the
issuing officer, he would be present to testify to events
within his personal knowledge taking the entire matter out of
the realm of hearsay.

Inasmuch as it appears that the notice to appear offered into
evidence would qualify as a business or an official record,
and thus be admissible hearsay, it could properly be sufficient
evidence on which to base a decision, even if the conflicting
evidence were testimony under oath. With utilization of the
stipulation and waiver form, the California Model moxe than
adequately provides for the first two (cath and personal
presence) of McCormick's three ideal conditions. In re-
questing a change of venue for his administrative hearing the
motorist will make a knowing and intelligent waiver of his
right to have the officer involved, personally present.
Therefore, the motorist in return for the convenience of
having the hearing held in the locality of his choice has
waived his right to confront the officer and the notice to
appear will in essence be substituted for the narrative testi-
mony. The third of the ideal conditions, the right to cross-
examine, is generally agreed to be the main justification for
the exclusion of hearsay.248 The general trend of state
court decisions is to insist that the right of cross-examina=-
tion be afforded unless it would be impractical to do so.249
However, in some cases, denial of cross-examination may not
deprive the accused of a fair hearing when there is a c¢lear
showing of the reliability of the data. The same principle
was espoused in the previously cited cases of Fox v. San
Francisco Unified School District250 and Goldberg v.
Barger.431 The nature of the training a hearing officer
receives, coupled with a knowing waiver of the presence of
the officer, and a stipulation by the motorist as to the
contents of the notice to appear, would appear to more than
adequately establish the reliability of the information pre-
sented into evidence. A policy requiring the citing officer
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to be available at administrative hearings in every county
where administrative adjudication is implemented, notwith-
standing the place of issuance of the notice to appear, pre-
sents an obvious impracticality.

e. Conclusion

In conclusion, authoriative case precedent exists in support
of the proposition that "admissible hearsay" evidence which
falls within an exception to the hearsay rule, is sufficient
on which to base an administrative decision. Although no
California Supreme Court decision has been rendered in sup~
port of this position, a meaningful distinction between ad-
missible and inadmissible hearsay evidence supporting ad-
ministrative sanctions has been drawn by the appellate
courts. The California Model in adopting the waiver and
stipulation forms has not only provided additional safe-
guards with respect to the reliability of the evidence offered,
but has also shown proper respect for the constitutional
rights of the motorist involved.

3. Written Decision

In a confrontation hearing in the administrative adjudication
of minor traffic offenses, "the hearing officer must orally
state the decision and the reasons for the decision. This
will be recorded by the recording devices, and will consti-
tute having a written decision".252

a. Necessity of a Written Decision

The rationale for having a written decision in an adminis-
trative hearing is similar to that requiring a record to

be made of the proceeding. That is, to provide a proper ve-
hicle for administrative and judicial review and to provide
guidance for like subsequent decisions. An additional pur-
pose of the written decision is to afford the parties concerned,
notice of tae decision and reasons on which the decision was
baged, as well as to provide any instructions to the parties

to enable any desired compliance. The court in the afore-
mentioned case of Goldberg v. Kelly,253 touched upon this
reguirement by stating that "the decision maker should state
the reasons for his determination and indicate the evidence

he relied on".254 The California Supreme Court also alluded

to this requirement, in the context of a welfare hearing, 255
when stating that a "comprehensive opinion" is not necessary

at the pre-termination hearin,, however by implication,

such would be necessary at the statutorily mandated hearing.256°
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It is helpful to examine a situation in which the petitioner
was denied a license to create a savings and loan business by
the California Savings and Loan Commission. The district
court of appeal,257 found that there was a due process of law
violation in that the hearing officer denied the license
application without stating his reasons or putting his de-
cision in writing, and also since the commissioner's de-
cision came after his own subsequent investigation. The
court continued by reasoning that the basic purpose of ¢
written decision is, to assist the judiciary on review, de-
termine if there was sufficient evidence to support the
findings, and whether it was based on a proper principle.

The court also noted that the hearing was subject to the Ad-
ministrative Procedure Act (A.P.A.) and therefore must com-
ply with the requirement of a written decision thereunder.258

There is also statutory authority that certain hearings pro-
vide for a written decision. The Administrative Procedure
Act provides that in A.P.A. hearings a written decision, con-
taining the reasons for the decision shall be issued.259

The present DMV drivers license suspension/revocation
hearings must also provide a written decision including
findings of fact.260

b. Sufficiency of the Tape Recorded Decision
as a Writing

As discussed, a written decision is required and the model
does provide that there be a written decision. The critical
factor is whether the hearing officer's statement on tape

of the decison and the reasons for the decision will suf-
fice as the “"written decision".261

A distinction should be made at the threshold that may

serve to clarify this discussion. In hearings conducted
pursuant to the Administrative Procedure Act, welfare hear- .
ings, and DMV hearings, as discussed above, it should be
noted that in each case, only the power to hear is dele-
gated to the hearing officer with the power to decide the
issue remaining in the agency itself or persons so desig-
nated. 26 There is, therefore an additional reason for

the written decision to literally be in writing, that

being for administrative expediency, since the decision must
be processed and adopted by one having the authority to
finally decide the issue. The California Model provides for
the delegation of both the power to hear as well as the power
to decide, to the hearing officer since the decision is
tendered at the conclusion of the hearing, therefore negating
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the necessity of a literal writing for administrative review
prisr +o actually rendering the decison.263

As to the nature of a writing, the evidence code gives
meaningful guidance. A writing is defined very broadly by
the California Evidence Code to include "all forms of
tangible expression, including pictures and sound re-
cordings."264 It appears then, that the dictating by the
hearing officer into the official tape record, the decision
and the reasons for the decision is sufficient tc comprise
a writing. This "writing" would prcvide the necessary

due process protections, in that there would be sufficient
notice to the motorist of the decision and an adequate
record and decision provided, from which a transcript could
be made to afford meaningful judicial review.

E. Sanctions

In determining whether the administrative adjudication of
traffic violations is in violation of the separation of
powers doctrine, the courts will look closely at the sanct-
ions that the Department of Motor Vehicles prcoposes to use.
Certain sanctions such as imprisonment, may only be applied
by the Judicial Branch.265

Currently, traffic courts of California have the authority
under statute to impose fines and suspend or revoke licenses
for traffic infractions.

The Administrative Adjudication Model provides for basically
four sanctions: (1) Suspension or Revocation of Drivers
License, (2) Monetary Sanctions, (3) Educational Counseling
Programs, and (4) Alternative Service in Lieu of Monetary
Sanctions.

This section undertakes to determine whether these sanctions
are permissible under the separation of powers doctrine.

1. Suspension and Revocation of License

It is now well accepted that these provisions are not traduced
by delegation to administrative agencies of the gower to sus-
pend or revoke professional license for cause.Z26

While conceding that the power of an administrative agency to
suspend or revoke licenses is, in a sense, judicial, the
California courts have nevertheless held that it is not
"Judicial" within the meaning of the Constitution.268 More
recent cases have indicated that the separation of powers

is not violated by suspension or revocation of a driver's



license by the Department of Motor Vehicles. 1In Escobedo v.
State of California,269 a statute authorized the Department
to demand a security deposit of any uninsured motorist in-~
volved in a serious accident and to suspend the license in
the absence of such deposit. The California Supreme Court
held that delegution to the Department of such discretionary
authority did not violate the California Constitution pro-
viding for the separation of powers.270

A statute investing the Department with more limited dis-
cretion in the suspension of licenses was upheld by an ap-
pellate court in Cook w. Bright.27l1 mhere, the statute re-
quired the Department to suspend for three years the license
of any driver convicted in traffic court of druni-en driving
three times within 10 years. The district court of appeal
held that delegation to the Department of the authority to
count convictions and to suspend licenses did not vest the
Department with such undue discretion as to viclate the sepa-
ration of powers doctrine.272

The authority of the hearing officer, under the California
Model, to sustain or dismiss the accusation for the purpose
of license suspension or revocation does not appear to dif-
fer materially from that enjoyed by professional licensing
boards in cases cited above. Nor would the power enjoyed
by the hearing officer to suspend or revoke the license,
based on a finding that the driver has violated the law,
appear to involve undue discretion. That power would, undexr
the California Model, be exercised with reference to a
Uniform Sanction Guide thereby limiting the purview of in-
dividual hearing officers.

Delegation to the Department of Motor Vehicles of the authority
to sustain or dismiss the accusation against drivers receiving
a notice to appear, and to suspend or revoke licenses accord-
ing to those findings, subject to judicial review under the.
applicable standard, would not appear to violate any con-
stitutional requirements.

2. Imposition of Monetary Sanctions

There is far less certainty, and practically no case authority
in California, dealing with the question of whether the dele-
gation to an agency of discretion in imposing fines will con~-
stitute a violation of the separation of powers doctrine. The
current trends of thought seem to point to its permissibility,
but there is strong opinion to the contrary. Concerning a
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New York State statute which empowered the New York State
Insurance Commissioner to assess a fine against insurance
companies for violation of leyislatively etiacted provisions,
one respected commentator noted:

It is difficult to imagine a statutory provision

more repugnant to the basic principles upon which our -
administrative law is grounded. It violates the
fundamental rule that the imposition of money
penalties is, with us, a judicial, not an adminis-
trative function. The dangers inherent in allowing
administrative authority to extend to the imposition
of monetary penalties seem clear, and because of them,
statutes like the New York Law under discussion are
comparatively rare, the usual thing being for the
legislature itself to prescribe that the infraction
of administrative rules or orders shall be subject to
a state penalty as a breach of the act.273

The statute in question, however, was subsequently upheld by
the state's highest court.274 However, in Tite v. State Tax

Commission,275 the Utah courts disapproved z similar statute
which granted to the State Tax Commission the authority to
impose on cigarette sellers a fine ranging between $10 and
$299 for failure to affix tax stamps to the package.276 Of
the Tite case, one critic had written, "Yet the same court
would no doubt sustain a grant of power to determine the
length of suspension of a license, which might be worth
many times $299. The difference between money and other
interests seems an extremely unsatisfactory place to draw
the line. The federal courts wisely avoid the distinction
between monetary and other penalties."277 The continued
viability of the Tite doctrine, even in Utah, is uncertain
in light of the Utah Supreme Court's holding in Wyckoff Co. v.
Public Service Commission.278 There, without any mention of
Tite, the court upheld the constitutionality of a statute
which delegated to the State Public Service Commission the
authority to impose fines of between $500 and $2,000 for
statutorily prescribed offenses.

In determining whether or not the separation of powers doc-
trine has been traduced by an agency's authority to . pose
penalties, the courts apparently look to three elements:

(1) the issue of whether the penalty is civil or criminal in
nature,279 (2) the extent of the discretion of the agency

in imposing the penalty,280 (3) the question of whether the
standards to be enforced by the agency are to be promulgated
in the first instance by the agency or by the legislature.28l



Taking these in reverse order, the third consideration appears
to pose no problems. Under the California Model, the conduct
constituting an infraction which is to be administratively
adjudicated is defined and proscribed by legislative action
and set out in the Motor Vehicles Code.282 Presumably, the
legislature would set the parameters on tne specific monetary
sanctions permitted. ©Nor is it the discretion of the referxee
in imposing the penalty of sufficient magnitude to disturb
separation of powers considerations. Under the California
Model, sanctions will be invoked with reference to a uniform
sanction guide. The central question then is whether the
monetary sanction may possibly constitute a criminal penalty.

It is probable that monetary sanctions of a civil nature can
be imposed without distressing the separation of powers
doctrine. There appears to be no California cases on point,
but a line of cases from the Illinois courts is instructive.
There, a statute empowered in the State Pollution Control
Board to impose penalties of up to $10,000 for violations of
the provisions of the Environmental Protection Act or of
regulations enacted by the Board itself. In the leading
case, City of Waukegan v. Pollution Control Bd.,283 the
Board imposed fines totaling $1500 against three appellants
for violation of the Act. Appellants contended on appeal
that the imposition of monetary fines by an agency con-
stituted a violaton of separation of powers. The Illinois
Supreme Court rejected the argument, noting further, "[ilt
is clear that the trend in State decisions is to allow ad-
ministrative agencies to impose discretionary civil penal~-
ties."284 At the heart of the court's decision was the de-
termination that the separation of powers doctrine did not
forbid the exercise of an executive agency of some power
conventionally exercised by the judiciary or legislature,

so long as the agency remained subject to control by the
legislature and to review by the judiciary.285 The Illinois
separation of powers clauses are almost identical to those
contained in the California Constitution286 and while there
can be no guarantee that California would adopt a similar
view, the constitutional construction of the respected
Illinois court must necessarily have some persuasive effect.

The Illinois court clearly acknowledged that it was approving
only the administrative imposition of civil penalties and a
subsequent appellate case in the same state has indicated
that imposition of criminal sanctions was beyond the purview
of an administrative agency.Z287
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The distinction between civil and criminal actions has been
dealt with at length above in the discussion of separation
of powers and it is likely that traffic offenses could be

decriminalized without meeting constitutional objection.288

While there appears to be no cases in California involving
monetary civil "sanctions", the California courts have in
several instances upheld the constitutionality of statutes
which empowered agencies to order payments of money by other
individuals or entitities. Thus, a regional planning agency
may rg%uire payments for its support from its member coun-
ties;289 the State Superintendent of Banks may determine the
necessity for liquidating a bank and may fix the amount of
assessment against each stockholder;290 and the State Un-—
employment Insurance Appeals Board may order payments by

an employer to a state fund to compensate for payments made
frem the fund to a former employee.291 In the afore-
mentioned case of Escobedo v. State of Caiifornia292 the
California Supreme Court permitted the Departmen® of Motor
Vehicles to require a security deposit in the amount to be
determined within the discretion of the DMV.293 These cases
reinforce the theory that where there is no punitive intent,
but rather a clear relation between the monesy payment sought
and some broad public interest, the courts will not disturb
the agency's authority by invoking separation of powers.

3. Other Sanctions

The Administrative Adjudication Model provides for additional
sanctions of participation in education or counseling pro-
grams, and community service as an alternate for monetary
sanctions.

Currently, the Department of Motor Vehicles has the authority
to require drivers training in lieu of suspension or revocation
of a license.294 Such an additional sanction is currently

in the framework of a condition of probation. Such condition
of probation is in lieu of the ultimate sanction of sus-
pension or revocation of the license. The statutes also allow
the DMV to grant probation on suczh ". . . reasonable terms

and conditions as shall be deemed by the Department to be ap-
propriate."29

While there is no case law supporting or criticizing the
alternatives of educational or other non-monetary sanctions,
it seems clear that they are allowed as long as they are given
in lieu of suspension or revocation of the drivers license.



4, Conclusion

As has been mentioned, it is clearly within the authority of
the DMV to suspend or revoke drivers licenses. The law is
not as well settled concerning other sanctions.

In almost all cases, monetary or other sanctions would be
much less drastic than the sanction of suspension or revoca-
tion of the license. The model provides that if there is a
faiilure to comply with an imposed sanction, DMV would be

able to suspend a driver's license. It is clear that the
foundation for all other sanctions, and the ultimate tool
that can ke used as a method of enforcement is the suspension
or revocation of the driver's license.

Therefore, the right of an administrative agency to levy
monetary and other sanctions would be strengthened by an
express legislative recognition that the monetary or other
sanction is merely an alternative to suspension or revoca-
tion of the license. 8Since the more drastic sanction of
revocation or suspension of the license is clearly within
the authority of the administrative agency, the less severe
alternative of a monetary or other sanction should cer-
tainly be permitted.

F. Judicial Review

1. Mandamus

The established process in California of submitting a de-
cision of an administrative agency to the courts for ju-
dicial review is by means of a writ of mandamus296 and not
by means of certiorari.297 The reasoning of the courts in
this respect appears to be this: (1)} Certiorari lies only
for the review of judicial decisions.298 (2) The de-
termination of an administrative agency cannot be called
"Judicial®, since to do so would be to admit that the
powers of the judiciary have been invested in the executive,
clearly a violation of separation of powers.299 (3) Thus
the proper channel for review of agency decisions is the
writ of mandamus.300 While this approach may seem nothing
more than a semantic nicety, it is nevertheless a nicety
which has been both codified30l and reaffirmed in a recent
California Supreme Court decision.302

2. The Forum

In considering the proper forum for judicial review the
municipal court system is an obvious choice due to its long



standing expertise developed in the area of traffic offenses.
However, it is important to note that municipal courts are
not currently authorized to issue writs of mandamus. 303 Any
statute which undertook to vest in the municipal court the
power to issue writs of mandamus in cases involving appeals
from DMV decisions. under the California Model would have to
overcome the obstacle posed by Article VI, Section 10 of

the California Constitution which delegates original juris-
diction for mandamus only to the Sugreme Court, the courts

of appeal, and the superior courts.304 Whether this con-
stitutional delegation of original jurisdiction is also meant
to be exclusive, thus depriving the legislature of the

power to authorize mandamus actions in the municipal court,
is a guestion that has apparently not been litigated.

3. Grounds for Review

Under current law, Section 10%4.5(a) of the Code of Civil
Procedure sets forth the grounds upon which the review
court will issue a writ of mandamus ordering the agency to
set aside its decision. The writ will issue where (1) the
agency has proceeded either without jurisdiction or in ex-
cess of its jurisdiction, or (2) where the hearing was not
"fair" or (3) where there has been a prejudicial abuse of
discretion. It is worthwhile to discuss the character of
the court's review in each area.

Where petitioner alleges that the agency proceeded without
proper jurisdiction, the court will issue the writ only

if it appears clear as a matter of law, that jurisdiction
was defective.305 If jurisdiction depends on findings of
fact which were not made at the hearing, the court will re-
mand the case to the agency for proper findings.306 If,

on the other hand, findings of fact controlling jurisdiction
have been made, the court will review the evidence to de-
termine if the findings are properly supported.307 Whether
the court invokes the independent judgment review308 or

the substantial evidence review309 will turn on whether

the right affected by the hearing is fundamental and
vested. 310

When petitioner seeks the writ on the grounds that his hearing
was not "fair"3ll the court exercises its independent judgment
in reviewing the administrative record to determine whether
the requirements of due process have been met.312

The third ground for issuance of the writ of mandamus,
abuse of discretion, may be established by any of three



showings: (1) that the agency did not proceed in the manner
required by law, (2) that the agency decision was not sup-
ported by the findings of fact, (3) that the findings of fact
were not supported by the evidence.313

Generally, the question of whether an agency proceeded in
the manner required by law will involve the interpretation
of a statute.314 Where construction is the issue, the court
is inclined to assign weight to the agency's prior inter-
pretation of the statute, a view which will tend to favor the
petitioner only if the instant interpretation is at variance
with the agency's prior holdings.315 When abuse of dis-
cretion is sought to be proved by showing that the decision
is not supported by the findings of fact, the court looks

to determine whether the findings are sufficiently clear to
determine if the law was correctly applied,316 and if clear,
whether they describe conduct prescribed by the statute.317

Finally, abuse of discretion is shown when the petitioner demon-
strates that the findings are not supported by the evidence.
As noted above,318 the standard by which the court reviews the
sufficiency of the evidence differs according to the nature

of the right involved. Where the right is vested and funda-
mental, the court will exercise its independent judgment and
reweigh the evidence.319 When the right is non-fundamental,
the court looks simply to see if the agency's findings are
supported by substantial evidence.320 It remains to be
considered in which category the court will place one's right
to a driver's license. Although the California Supreme Court
has never ruled expressly on the issue, it is highly likely
that one's entitlement to a driver's license would be de-
clared a fundamental vested right and thus would trigger in-~
dependent judgment review by the trial court. In Bixby v.
Pierno32l the California Supreme Court undertook to define

the term "fundamental vested right":

In determining whether the right is fundamental the
courts do not alone weigh the economic aspect of it,
but the effect of it in human terms and the import-~
ance of it to the individual in the life situation.322

Whether or not a right is vested turns on whether or not the
individual currently possesses it and is theoretically only

one element to which the court looks in determining whether

the right is fundamental.323 '

Invariably, however, a court's finding that the individual
currently possessed the right - i.e., that it had vested -
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has triggered the independent judgment test, without fur-
ther scrutiny of whether it was in some manner "funda-
mental" even though not vested.324 Agency actions which
have affected rights sufficiently vested and fundamental

to trigger the independent judgment review have included

the following: denial of full widow's benefits;325 revoca-
tion of a physician's license;326 revocation of a teaching
credential;327 denial of unemployment insurance benefits;328
revocation of a druggist practitioner's license;329 sus-
pension of physician's license;330 suspension of a real
estate broker's license;33l revocation of an optometrist's
license;332 denial of petition for reinstatment to a

civil service position;333 removal of pharmaceutical manu-
facturer's products from a state approved list;334 removal
of chiropractic school from a state approved list;335

State Insurance Commissioner's denial of selected group
disability insurance to an organization;336 suspension

of license to conduct business as a processor of farm
products; 337 suspension of a farm produce dealer's license;338
order to petitioner to reimburse the state's Unemployment
Compeénsation Disability Fund for amounts paid to petitioner's
former employee;339 and suspension of an insurance license.340

Where the petitioner does not presently possess the right
asserted, but is merely appiying for it, the courts have
tended to find the right to be non-fundamental, and have
limited their review to a consideration of whether there

was substantial evidence in the record to support the hearing
officer's findings. Agency actions to which the court has
applied substantial evidence review include: approval by
State Commissioner of Corporations of a recapitalization
plan; 34l denial of application for old age assistance;342
denial of application for racing license;343 denial of ap-
plication for Aid to the Totally Disabled;344 school board's
determination not to rehire a probationary school teacher;345
and rejection of corporation's attempt to block the licensing
of a competitor.346

There is every reason to believe that driving is considered
to be a fundamental right in California. In Escobedo v.
California,347 the Supreme Court of California cited the
following quotation with approval:

The use of the highways for purpose of travel and
transportation is not a mere privilege, but a common
and fundamental right, of which the public and in-
dividuals cannot rightfully be deprived. . . [A]ll
persons have an equal right to use them for purposes
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of travel by proper means and with due regard for the cor-
responding rights of others.348

Although Escobedo was concerned with the constitutionality of
a financial responsibility statute, and not with the scope

of review in a mandamus proceeding, it is unlikely that the
court intended to denote driving as fundamental for some
purpose and non-fundamental for others. Several appellate
cases bear this out.

In James v. State ex rel. Department of Motor Vehiclus,349
the petitioner's driver's license had been suspended follow-
ing a formal administrative hearing which found he had re-
fused to take a test to determine intoxication. The court
stated:

Since the deprivation of an existing license interferes
with an existing vested right [citations] and since
Department is a statewide agency of legislative origin,...
the independent judgment of the trial court should be
used to ascertain if the evidence was sufficient to
support the findings of the administrative board in

the instant case.350

Although the court does not hold expressly that the peti-
tioner's right to a license is "fundamental", the applica-
tion of the independent judgment test leads to this con-
clusion. The James court relied partially on an earlier
decision, Finley v. Orr, 351 which upheld a license
suspvension on similar facts. In support of the constitu-
tionality of suspension by administrative hearing, the -
Finley court noted that the findings had been subject to
review by the Superior Court and referred to Hohreiter v.
Garrison,352 an insurance license revocation case in which
the applicable standard of review was held to be independent
judgment. The inference lies that in Finley, the court in-.
tended independent judgment review to apply to driver's
license suspensions as well, and that one's right to a
driver's license is therefore "fundamental®.

The California case holdings indicate, therefore, that a
driver's license, once obtained, is a fundamental vested right
and that suspension by an administrative hearing requires

that the Superior Court exercises its independent judgment

in reviewing the sufficiency of the evidence to support the
Findings of Fact.

Review of monetary sanctions would probably entail independent
judgment as well. Inasmuch as failure of a driver to pay the
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monetary sanction imposed by DMV would apparently result in
suspension of the license, the independent judgment review
would most likely be invoked by the courts. Further, there
is authority in California for the proposition that the
court will exercise its independent judgment in reviewing
an agency decision ordering payments of money.

The Administrative Adjudication Model provides for judicial
review by the superior court. Presumably, this appeal would
be by writ of mandamus and would be subject to the rules that
have been discussed, thereby satisfying the requirement

of adequate judicial review of administrative adjudications.

G. Egual Protection of Laws

There appears the possibility that the implementation of
administrative adjudication of minor traffic offenses in
California may not, at least initially, be on a statewide
basis. There arises the question then, of whether an imple-
mentation of the scheme on less than a statewide basis would
be violative of the constitutional requirement that one be
given equal protection of the law.354 This question was
presented to the highest court in the State of New York,355
when that state implemented administrative adjudication of
minor traffic offenses only in citiez having a population
of one million or more.356 The gquestion arose when a New
York motorist was fired $15 in accordance with a hearing
officer's determination that he had been in violation of the
speed laws. The burden of proof used at the administrative
determination was "clear and convincing evidence". The
motorist alleged on appeal that he had been denied equal
protection of law, in that he was found in violation of law
by "clear and convincing evidence", where a fellow state
citizen cited in a city with a population of less than one
million would notbe convicted unless the proof against him
was found to be "beyond a reasonable doubt". The court, in
upholding the statute, stated that it is not a violation

of the equal protection clause of the Fourteenth Amendment
to have different burdens of proof between one county and
another throughout the state.357 The court cited the
United States Supreme Court358 in reasoning that the equal
protection clause relates to equality between persons rather
than between areas, or in other words " [e]lqual protection
does not require territorial uniformity of law within a
state".359

In treating the supposition that an equal protection violation
occurs when one does not receive the same protection under the
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laws as another person not so situated, the court has sgoken
in terms of the necessity of a rational classification. 60

A "statute is not invalid under the Constitution because it
might have gone farther than it did".361 The court has held
that the legislature need not "strike all the evils at the
same time",362 and that "reform may take one step at a time",363
The court gave further instruction in the case of McDonald v.
Board of Education364 where inmates of a county jail awaiting
trial, being unable to appear at the polls to vote (either due
to inability to raise bail or due to the nature of their
incarceration), challenged a statute which did not provide for
their receipt of absentee ballots. In noting that their right
to vote was not at stake, but only their right to receive
absentee ballots, the court held that the classification must
bear a rational relationship to the legislative end and is

only set aside, as violative of equal protection, if it is
based on reasons totally unrelated to the pursuit of that
goal.365 The court further reasoned that the scheme at hand
was not arbitrary, but rather a "consistent and laudable
state policy of adding, over a 50-year period, groups to

the absentee coverage as their existence comes to the at-
tention of the Legislature."366

The California Supreme Court has also faced the equal pro-
tection argument in the context of classifications of state
citizens receiving different treatment. In Whittaker v,
Superior Court of Shasta County,357 the petitioner contended
that he was a victim of invidious discrimination in violation
of equal protection of the law, since he did not have the
opportunity to have his appeal from justice court heard by

a three judge appellate panel, while citizens within counties
having a municipal court had this opportunity. The court
held that neither the provisions of the United States Con-
stitution or of the State Constitution proscribe legislative
classificatin per se, but rather assure that ". . . persons
in like circumstances be given equal protection and security
in the enjoyment of their rights."368 "rinally, a clas-
sification based on legislative experience is presumed valid
and will not be rejected unless plainly arbitrary."

*

The equal protection question presented then, if the California
system of administrative adjudication is instituted on less
than a statewide basis, is, does the classification in gues-
tion bear a substantial and reasonable relationship to a
legitimate legislative objective? A legislative classifica-
tion based on factors such as geographical area, population

or other relevant considerations,would not deny equal
protection of laws unless such classification is shown to be
palpably arbitrary and without a sound basis in reason. As
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stated by the California Supreme Court, a rational clas-
sification would not be violative of the Constitutional re-
quirement that one have equal protection of the laws as

long as "persons in like circumstances [are] given equal
protection and security in the enjoyment of their rights."370
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IIT. CONCLUSION

It was not the purpose of this analysis to discuss the
fiscal or organizational feasibility of administrative ad-
judication.

The legal analysis dealt with the consgtitutional feasibility
of the proposed model for administrative adjudication, and
discussed some of the impact of current statutes of the
proposed system.

The conclusion of this analysis is that there are no con~
stitutional impediments to the model for adminstrative ad-
judication with proper amendments to existing statutes and
new statutes clearly setting out the provisions of the
model, the adminigtrative adjudication system will f£it well
into the current framework of California government. It is
also concluded that ae-criminalization and administrative
adjudication of traffic infractions would establish a system
more closely related to the recognized goal of publlc safety
than the present system of adjudication.
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ANNEX I

INCLUSION OF THE JUVENILE VIOLATOR iN THE ADMINISTRATIVE
ADJUDICATION PROCESS

The California Model provides that the procedure for handling
juveniles between the ages of sixteen and eighteen years

of age would be basically the same as for adults. Juve-
niles under sixteen years of age, would be referred to the
appropriate juvenile authority.371

The discussion herein deals with this provision, presenting
the public policy rationale upon which the juvenile court
system .s based, and any legal problems possibly arising from
such a transfer. It appears that, not only is this provision
legally permissible, but also tends to answer some recent
criticism directed at the juvenile adjudication system.

Historically, juvenile violators have been thought to merit
the special attention of a separate court. Ordinary criminal
treatment has been considered incompatible with the goal of
rehabilitation because it was often insufficiently in-
dividualized and the rehabilitative potential of the in-
dividual could be destroyed by the social stigma attached

to criminal conviction.372 Thus society determined that

the best way to deal with youthful offenders was to rehabilite
them. Consequently, separate treatment facilities and a
separate court were established for the juveniles.373 By
statute, original jurisdiction over juvenile traffic offen~
ders was vested in the juvenile courts. These courts were
really the superior ccuris acting under provisions of the
juvenile court law and were presided over by superior court
judges who had been designated juvenile court judges.374

In order to achieve a protective rather than adversary at-
mosphere, juvenile court procedure is substantially more
relaxed than ordinary criminal procedure. The juvenile
traffic offender is normally brought before the juvenile
court by citation or certification from an inferior court.
A substantial number of juvenile traffic offenders are
handled by referees who have been appointed by judges of
juvenile courts, these referees must certify their findings
and recommendations to a juvenile court judge.375

There has been some criticism alleging a widespread lack of
uniformity in the treatment of juvenile traffic violators.
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This lack of uniformity has induced some judges to recommend
that the traffic courts should be given compulsory juris-
diction over all juvenile traffic offenders rather than liti-
gating traffic violations of the juvenile in juvenile court.
Reasons advance are that juvenile traffic offenses usually
involve no element of delinguency, and that the traffic
courts have developed an expertise in the handling of the
traffic violator, which the juvenile court does not usually
possess.376 Others have argued that such a jurisdictional
grant would be contrary to the philosophy underlying the
juvenile court system. They feel that traffic courts are
not equipped to recognize the general behavior problems which
initially become evident through traffic violations, whereas
referees working under the juvenile court are so equipped.
Those holding this view, further reason that the juvenile
courts usually have available, experts in sociology and
psychologg trained to spot such problems and advise in their
solution.377 It has been suggested that a satisfactory
compromise might be achieved by granting the traffic courts
jurisdiction over ordinary juvenile traffic cases, while
retaining in the juvenile court such offenses as reckless
driving, drunk driving, and habitual violations which are
particularly susceptible to the ;uvenile court's special
techniques for handling minors,378 ’

The question presented herein, is whether the traffic in-
fraction of a juvenile could be adjudicated . in conjunction
with the California Model, and whether such adjudication would
be violative of law or principle upon which the juvenile court
system is formulated. It appears that adjudication of the
juvenile violation within the California Model is not only
possible, but also would answer much of the current criti-
cism directed at the juvenile court system. The ehtire
motivation for the administrative adjudication of traffic
infractions reconciles with the rationale behind the juve-
nile court system. Neither adjudication method has, as its
motivating force, the penalizing or punishing of the offender.
The purpose of the traffic administrative adjudication sys-~
tem is not only to educate violators of a driving regulation,
but also, for the safety and welfare of the driving public,
and to rehabilitate drivers' skills. The juvenile court in
effect aims at correcting the conduct of the juvenile in an
attempt to rehabilitate the youthful offender. As presented
above, critics argue that such offenses as reckless driving
and drunk driving be retained in the juvenile court and that
the other minor traffic offenses committed by the juvenile

be resolved outside the juvenile court system. The ad-
ministrative adjudication scheme would only litigate minor



traffic violations, and since violations such as reckless
and drunk driving would be excluded from the category of
minor traffic violations, these would remain subject to the
jurisdiction of the juvenile court system, thereby satis-
fying both arguments advanced.

Litigating the rights of minors by administrative proceedings
is prevalent in other areas of the law, welfare administrative
hearings being a prime example. Therefore it would seem that
no unique constitutional obstacles are presented by the mere
fact that the rights of a minor are litigated in an adminis-
trative hearing rather than in the juvenile court system.

In the case of Alice v. State Department of Social Welfare,379
a minor female between the ages of 16 and 21, who was also
unmarried and pregnant, litigated her right to welfare bene-
fits in the normal welfare hearing system. The petitioner
had been denied welfare assistance due to her alleged fail-
ure to meet her reporting responsibilities. This failure
arose due to her refusal to give consent to the welfare
department to enable tham to make what was represented

as "required contacts" with her parents. Her stated reason
for such refusal was her desire to keep her expectant con-
dition from her parents' knowledge. In granting petitioner's
claim, the court dealt with it on its own merits, holding
that the information provided was not incomplete, in that
the minor could not be refused aid merely due to her

refusal to consent to contact being made with her parents

by the welfare authorities.380 The importance of this case
is that it demonstrates that a minor, in her own name and
right, may litigate her rights in an administrative
proceeding.

In conclusion it appears that there are no legal, or under-
lying public policy problems that would prevent the California
Model from including the administrative adjudication of the
rights of a juvenile concerning a minor traffic violation.
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ANNEX II

IS THE EXEMPTION OF LEGISLATORS FROM "CIVIL PROCESS" SO
BROAD AS TO INCLUDE THE ADMINISTRATIVE NOTICE TQ APPEAR?

The question has been presented of whether the Censtitutional
exemption of legislators from "civil process" during a
legislative term would exempt them from receiving an ad-
ministrative notice to appear if found in violation of a
traffic statute. The following discussion will examine
the judicial and legislative construction of this ex-
emption and set forth the premise that such exemption has
been narrowly construed to apply only to "civil process"”
and would not, therefore, have the effect of exempting a
legislator from receiving an administrative notice of a
traffic violation.

As set forth in the California Constitution, a member of
the Legislature is exempt from civil process while that
body is in session.

A member of the Legislature is not subject to
civil process during a session of the Legis-
lature or for five days before and after a
session.381

It is interesting, and educational to note that the above
section was added November 8, 1966. Prior to this time the
legislator's exemption comprised Article IV §11 of the
Constitution which verbalized the exemption in slightly
different language:

Members of the Legislature shall, in all cases, except
treason, felony, and breach of the peace, be privileged
from arrest, and shall not be subject to any civil
process during the session of the Legislature, nor for
15 days next before the commencement and after the
termination of each session.

The present adaptation of the exemption, appears to clearly
limit its applicability to "civil process”". Even though the
exemption prior to November of 1966, spoke in the context

of "arrest", "and shall not be subject to any civil process,"382
the courts held that this adaptation of the exemption also
applied only to "civil process".383 A California district
court of appeal in In re Emmett,384 after pointing out
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that the California Constitutional Legislator exemp- -

tion385 is gatterned after the exemption for United States
Legislators386 stated that "...the only difference in the

two sections (comparing the California exemption with the
Federal exemption) is that the members of the (state) legis-
lature are exempt (only) from civil process." The court
further reasoned that "...it was not the intent of the
framers-of the state Constitution to broaden the scope of

the exemption (so as to include arrest in criminal cases)."387

It is apparent then, that as long as the traffic violation
is defined as a crime, the legislator exemption does not
apply. The gquestion of exemption arises only upon the
decriminalization of the traffic infraction as proposed by
the administrative adjudication scheme. With the traffic
violation not defined as a crime it is necessary to examine
closely the "civil process", from which the legislators are
exempted, in order to discover if this exemption is suf-
ficiently broad to include the administrative notice to
appear present in the administrative adjudication of
traffic violations. The cases discussed above illustrate
the concern of the courts that the legislators exemption
from process, be strictly construed so as to only include
"civil process". Process is defined in the Government Code
as to include ". . . a writ or summons issued in the course
of judicial proceedings of either a civil or criminal
nature."388 The code further defines "process" to include
", . . all writs, warrants, summons, and orders of courts of
justice or judicial officers".389

The administrative adjudication scheme involves neither the
"Judiciary" or "civil process", but rather a "hearing officer"

and "notice". Notice is also defined in the Government Code,
and it is significant to note that such definition is
identified separate from that of '"process". "'Notice' in-

cludes all papers and orders required to be served in any
proceedings before any court, board, or officer, or when
required bg law to be served independently of such pro-
ceeding."390 Inasmuch as legislators are exempt only from
"civil process"391 and since the administrative adjudication
process does not include "judiciary" or "process" which seem
to be critical factors in the "civil process" exemption,

it appears that the legislators would not be exempt from
answering a notice to appear based on their exemption from
"civil process". Even though, the question of whether the
courts would extend the exception to administrative notice,
has not been litigated, it appears that the literal language



of the exemption and definitions of "proéess“ and "notice"
support the conclusion that the legislators would not

be exempt from the administrative notice to appear while the
legislature is in session.
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See Sanctions, §II E infra; Judicial Review, §II F infra.
CAL. VEH. CODE §40000.1.

CAL. CONST. Art. I §13.

-

CAL. PEN. CODE §1096.

People v. Gale, 46 Cal. 24 253, 294 P.2d 13 (1956); See
generally 14 HAST. L. J. 459, 463 (1963). (Note: Search and
Seizure Incident to Traffic Violations).

Griffin v. California, 380 U.S. 609 (1965).
CAL. PEN. CODE §l9c.
CAL. PEN. CODE §182.

See People v. Wills, 23 Ill. App. 3& 25, 319 N.E. 24 269
(1974) in which an Illinois Appellate Court overturned a
statute granting the Parole and Pardon Bcard the power to
extend beyond the maximum term imposed by the court in
sentencing of any person whose parole had been revoked.
The court held that the imposition of criminal sanctions
such as incarceraticn was a judicial function and not
delegable to administrative agencies. The decision is
particularly significant inasmuch as the Illinois courts
have proved generally permissive in allowing agencies to
exercise adjudicative and sanctioning powers for offenses
denominated as civil. See City of Waukegan v. Pollution
Control Board, 57 Ill. 24 170, 311 WN.E. 2d 146 (1974).

The inference lies that even in those states in which the
courts tolerate the exercise of far-reaching adjudicative
functions, the criminal offense remains exclusively within
the domain of the courts. See also CAL. CONST. Art.I §15,
which provides in part "the defendant in a criminal cause
has the right to a speedy public trial, to compel attendance
of witnesses in the defendant's behalf, . . ." The Calif-
ornia Constitution clearly anticipates trial of criminal
offenses in a court of law.

The separation of powers doctrine is of course a two-
edged sword and the courts would presumably be reluctant
to challenge the Legislature's expressed will in this
regard. As the California Supreme Court recently stated:

The doctrine of separation of powers is firmly
entrenched in the law of California, and a court
should not lightly encroach on matters which are
uniquely in the domain of the legislature.
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Perhaps the foremost among these are the def-
inition of crime and the determination of
punishment.

People v. Wingo, 14 Cal. 34 169, 174, 121 Cal. Rptr. 97
102, 534 P.2d4 1001, 1006 (1975); See also In re Lynch, .
8 Cal. 3d 410, 105 Cal. Rptr. 217, 503 P.24 921 (1973);
People v. Lim, 18 Cal. 2d 872, 118 P.24 472 (1941).

It follows that what the legislature defines as a crime
it may un-~define as well.

See In re Grand Jury, 468 F.2d 1368, (9th Cir. 1972)
(right to appointed counsel in civil contempt proceeding
based on witness's refusal to answer questions before a
grand jury); Otton v. Zaborac, 525 P.2d 537 (Alaska 1974)
(appointed counsel in non-support action) In re Harris,

69 Cal. 24 486, 72 Cal. Rptr. 340, 446 P.2d 148 (1968)
(appointed counsel in civil mesne process proceeding);
Pecple ex rel. Amendola v. Jackson, 74 Misc. 24 797, 346
N.Y.S. 24 353 (Sup. Ct. 1973) (appointed counsel in non-
support action); Commonwealth v. Hendrick, 220 Pa. Super.
225, 283 A.2d 722 (1971) (appointed counsel in non-support
action).

See Sanctions, §II E, infra.

"A fine may bear as heavily on an indigent accused as
forced confinement. The collateral consequence of con-
viction may be even more serious as when (as was apparently
a possibility in this case) the impecunious medical student
finds himself barred from the practice of medicine because
of a conviction he is unable to appeal for lack of funds."
Mayer v. Chicago, 404 U.S. 189, 197 (1971).

Ready v. Grady, 243 Cal. App. 24 113, 116, 52 Cal. Rptr.
303, 306 (1966); See also West Coast Home Improvement Co.
v. Contractor's State License Bd, 72 Cal. App. 24 287,

301, 164 P.2d4 811, 819 (1945) (contractor's license re-
vocation proceeding held designed to protect the public not
punish the contractor); Bold v. Bd. of Medical Examiners,
135 cal. App. 29, 35, 26 P.2d 707, 709 (1933) {(medical
license revocation proceedings held designed to protect the
public). See generally In re Winne, 208 Cal. 35, 280 P.
113 (1929) (disbarment proceeding held not criminal in
nature) .

E. FISHER and R. REEDER, VEHICLE TRAFFIC LAW at 21 (Rev.
ed. 1974) citing, 0l1d Timers May Recall These Strict Laws,
Popular Government, Vol. 22, No. 4 (Dec. 1955) at I, e,
which credited their source to California Highways and

D-81
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17

18

19

20

21
22
23
24
25
26

27

Public Works, the official journal of the California
Department of Highways.

Id.; See generally E. FISHER and R. REEDER, VEHICLE TRAFFIC
LAW (Rev. ed. 1974).

Escobedo v. California, 35 Cal. 24 870, 876, 222 P.2d
1, 5 (1950).

Rollin Perkins in his definitive treatise on criminal law
also suggests that traffic and motor vehicle laws be
considered civil offenses and not true crimes. R. PERKINS,
CRIMINAL LAW at 792 (2nd ed. 1969).

The peace officer's power over the uncooperative motorist
would be maintained under the authority of Penal Code
Section 148, which states that 'Every person who willfully
resists, delays, or obstructs any public officer, in the
discharge or attempt to discharge any duty of his office,
when no other punishment is prescribed, is punishable by

a fine not exceeding one thousand dollars, or by imprison-
ment in a county jail not exceeding one year, or by both
such fine and imprisonment.' This provision would enable a
peace officer to deal as effectively with motorists under
the administrative adjudication process as he does under
existing procedures. See Issuance of the Notice to Appear
§II A(l) infra.

R. FORCE, Administrative Adjudication of Traffic Violations
Confronts the Doctrine of Separation of Powers, 49 TUL.

I,. REV. 84, 123 (1974-75) [herinafter referred to as FORCE
ON ADMINISTRATIVE ADJUDICATION].

397 U.S. 254 (1970).

Id. at 264, 271.

Id. at 263.

402 U.s5. 535 (1971).

Id. at 539.

7 Cal. 3d 792, 103 Cal. Rptr. 299, 499 P.2d 979 (1973).

See Ratliff v. Lampton, 32 Cal. 2d 226, 195 P.2d 792 (1948).
(The California Court discussed the situation where an
opportunity for a hearing is provided on the condition of

surrendering the license, and held that surrender of a license
cannot be a condition to the opportunity to be heard.
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29

30

31

32
33

34

Here the California DMV wished to suspend the petitioner's
license since it had independently judged the petitioner
incapable of safely operating his automobile due to his
physical and emotional condition. He requested a hearing
on this action, but the DMV demanded he surrender his lic-
ense first before he would be given a hearing date. The
court held that the DMV could not revoke his license with-
out a hearing and thus, the petitioner did not have to
surrender his license as a condition to be afforded a hearing.
However, the court was not concerned with those situations
which make revocation of a license mandatory subsequent

to the petitioner being found guilty of certain traffic
violations in a judicial setting. In such cases, the
petitioner has had his hearing in the form of a criminal
proceeding and has been given notice of the conseguential
sanction of the loss of his driving privilege.) People

v. BEmmanuel, 368 N.Y.S5. 2d 773, 776 (1975) (the motorist
was driving with a suspended license, however had not re-—
ceived notice of such suspension and therefore could not
be guilty without notice of the charges and an opportunity
to be heard, since the license, reasoned the court, is
"not a gift or favor of the sovereign. It is a thing of
real value which may not be taken away arbitrarily.").

Goldberg v. Kelly, 397 U.S. 254 (1970); Morrissey v. Brewer,
408 U.S5. 471 (1972).

Wilson v. Porter, 361 F. 24 412 (9th Cir. 1966); People V.
Russell 259 Cal. App. 24 637, 66 Cal. Rptr. 594 (1968).

In Wilson, the court stated: "While it is clear that at the
time appellee's car was pulled over probable cause for an
arrest did not exist, it is also clear that not every time
an officer sounds his siren or flashes a light to flag

down a vehicle has an arrest been made. The initial act of
stopping appellee's car was not an arrest." Wilson v.
Porter, 361 F. 24 412, 414-15 (9th Cir. 1966).

People v. Mitchell, 209 Cal. App. 24 312, 26 Cal. Rptr. 89
(1962) (the court in this case found that the detention
incidental to a custom's agent's search was not an arrest.).

Jones v. State of New York, 8 Misc. 2d 140, 167 N.Y.S. 2d
536 (1957).

Id. at 142, 167 N.Y.S. 24 at 538.
CAL.. PEN. CODE §148.
Cole v. Arkansas, 333 U.S. 196 (1948); See also Smulson

v. Bd. of Dental Examiners, 47 Cal. App. 2d 584, 118 P.2d
483 (1941).
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44
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47

See California Model of Administrative Adjudication of
Traffic Infractions (Hereinafter referred to as the
California Model).

1d.

1d.

E_d—“

McCullough v. Terzian, 2 Cal. 3d 647, 87 Cal. Rptr. 195,

470 P.2d 4 (1970). -

397 U.S. 254 (1970).
See California Model.

See Brewer v. Municipal Court of East Los Angeles, 193
Cal. App. 24 510, 14 cCal. Rptr. 391 (1961).

See In re Harris, 69 Cal. 2d 486, 72 Cal. Rptr. 340, 446
P.2d 148 (1968) (defendant arrested under a civil warrant
based on an allegation of default of a contract, bail
granted as a result of an order to show cause); 7 CAL.JUR.
2d 297 (Rev. ed. 1968) Bail and Recognizance.

242 Ccal. App. 2d 845, 51 cal. Rptr. 862 (1966).

See 12 STAN. L. REV. 388, 400 (1959-60) (California Traffic
Law Administration).

In re Harris, 69 Cal. 2d 486, 72 Cal. Rptr. 340, 446 P.2d
148 (1968); In re Muller, 215 Cal. App. 24 831, 30 cal.
Rptr. 633 (1963).

See Snidach v. Family Finance Corp., 395 U.S. 337, 342

(1969) (petitioner's wages had keen garnished without having
an opportunity to be heard on the issue which created the
garnishment. The court held that "[w]here the taking of

one's property is so obvious, it needs no extended argument

to conclude that absent notice and a prior hearing this
prejudgment garnishment procedure violates the fundamental
principles of due process."); Goldberg v. Kelly, 397 U.S.

254, 262 (1970) (termination of welfare benefits prior to
opportunity to have an evidentiary hearing. The court held
that the informal review of the situation with the case-
worker was not adequate, but that a full evidentiary hearing
was necessary prior to termination, and that the constitutionals
challenge is not answered by attempting to distinguish welfare
assistance as a privilege rather than a right, for relevant
constitutional restraints apply to both.)
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49
50

51
52

53

54

55

56

57

58
59

60

61

402 U.S. 535 (1971).
Id. at 539, 542.
Id. at 539-42.

Id. at 5460.

See Goldberg v. Kelly, 397 U.S. 254 (1970); Snidach v.
Family Finance Corp., 395 U.S. 337 (1969).

Bell v. Burson, 402 U.S. 535, 539-40 (1971).

U. S. CONST. Amend. VI; "The defendant in a criminal causé
has the right to a speedy public trial . . ." CAL COHNST.
Art. I §15.

Smith v. Hooey, 393 U.S. 374 (1969) (by its own terms,
applicable only to a criminal prosecution).

Steen v. City of Los Angeles, 31 Cal. 24 542, 546-47, 190
P.2d 940 (1948). Where, in an action before the Board of
Civil Service Commission of the City of Los Angeles, the
court held that an action must be "diligently prosecuted".
In so saying, the court stated that a proceeding before an
administrative agency exercising guasi-judicial functions
can be dismissed where an unreasonable time has elapsed and
where the proceeding is not diligently prosecuted. The
court further noted that an agency must expedite justice
and avoid excessive delay.

McDonalds v. Bd. of Permit Appeals, 44 Cal. App. 3d 525,
119 Cal. Rptr. 26 (1975).

1d.

Hollon v. Pierce, 257 Cal. App. 2d 468, 474, 64 Cal. Rptr.
808 (1967) (school teacher complaint based on failure of
school board to renew contract allegedly due to emotional
instability on the part of the teacher. It should be noted
that this factual situation would most likely allow a sub-
stantially longer period to elapse due to potential fact
finding and investigation necessary on the part of the
Commission than would not be allowed in the administrative
adjudication of traffic violations.)

See 14 STAN. L. REV. 869 (1961-62) (New Remedy for Administ-
rative Delay- Fourth Circuit Enjoins a Hearing).

See Pre-Hearing section on Notice, § IT A(2).
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65

66

67

68

69

70

2 K. DAVIS, ADMINISTRATIVE LAW TREATISE, §12.02, 12.03,
at 146, 153 (1958 and 1970 Supp.) (Hereinafter referred
to as DAVIS, ADMINISTRATIVE LAW TREATISE).

Training Manual for New Welfare Hearing Officers at 43,
prepared for the Welfare Seminar, George Washington
University, January 14-17, 1974, by the Center for Ad-
ministrative Justice, American Bar Association, Washington,
D. C.

"A hearing officer . . . shall voluntarily disqualify him-
self and withdraw from any case in which he cannot accord

a fair and impartial hearing and conclusion," it also
provides that parties can be disqualified for cause where

the hearing officer may be partial . CAL.GOV'T.CODE §11512(c).

See Wong Yang Sung v. McGrath, 339 U.S. 33, 45-47 (1950)
{impartiality is necessary in deportation hearings);
Gibson v. Berxyhill, 411 U.S. 564 (1973) (Board of Optome-
trists holding hearings possibly leading to revocation of
licenses to practice optometry); 78 HARV. L. REV. 658
(1964-65) {(analysis of Texico, Inc. v. FTC, 336 F. 2d 754
(D.C. Cir. 1964) PFTC commissioner disqualified based on
personal bias due to position taken and speeches in the
recent past); 5 U. C. DAVIS L. REV. 45 (1972) (Countering
prejudice in an Administrative Decision); 2 DAVIS, ADMIN-
ISTRATIVE LAW TREATISE, chap. 12 at 130, 1970 Supp. at 434
(Bias) .

Ward v. Village of Monroeville, 409 U.S. 57 (1972).

Wong Yang Sung v. McGrath, 339 U.S. 33, 45-46 (1950)
(speaking to the issue of whether the deportation hearings
were subject to the requirements of the Administrative
Procedure Act (emphasis added).

Murphy v. Bd. of Medical Examiners, 75 Cal. App. 2nd 161,
162-63, 170 P.2d4d 510, 511-12 (1946).

Perlman v. Shasta Joint Junior College District Board of
Trustees, 9 Cal. App. 34 873, 883, 88 Cal. Rptr. 563, 570
(1970) .

See Gibson v. Berryhill, 411 U.s. 564, 579-81 (1973)
(Board of Optometry comprisedof optometrists in private
practice, hearing claims against company optometrists, in
whose adjudication the board members had "substantial
pecuniary interest"); 2 DAVIS, ADMINISTRATIVE LAW TREATISE,
§12.03 at 153, 1970 Supp. at 438.
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74
75
76
77

78
79
80

81
82

83

84
85
86

87
88

See California Model.

CAL. VEH. CODE §14100 et seq.; See CAL. VEH. CODE §13353
(implied consent hearing).

"Any formal hearings shall be conducted by the director or
by a referee or hearing board appointed by him from officers
or employees of the department." CAL. VEH. CODE §14107.

CAL. GOV'T CODE §11500 et seq.
CAL. GOV'T CODE §11501.
CAL. GOV'T CODE §11502.

"Allmatters in a formal hearing not covered by this chapter
shall be governed, as far as applicable, by the provisions
of the Government Code relating to administrative hearings
[CAL GOV'T CODE §11500 et seqg.] . . ." CAL. VEH. CODE §14112.

See CAL, VEH. CODE §14107.

See CAL. VEH. CODE §l1l4112.

See 1 F. COOPER, STATE ADMINISTRATIVE LAW, 332 (1965)
{hearing officers) (Hereinafter referred to as COOPER,
STATE ADMINISTRATIVE LAW); 2 DAVIS, ADMINISTRATIVE LAW
TREATISE, §10.01 at 1, 1970 Supp. at 407.

CAL, GOV'T CODE §11501.

Tenth Biennial Report, Judicial Council of California to
the Governor and the Legislature, December 31, 1944, as
reported in, CALIFORNIA JUDICIAL COUNCIL REPORTS 6-10
(1934~-44).

Hohreiter v. Garrison, 81 Cal. App. 2d 384, 397, 184 P.2d
323, 331 (1947).

CALIFORNIA JUDICIAL COUNCIL REPORTS at 13.

Id. at 14.
Id. at 1i9.
Id. at 5e6.

See 1 COOPER, STATE ADMINISTRATIVE LAW, at 332; 2 DAVIS,
ADMINISTRATIVE LAW TREATISE, §10.01 at 1, 1970 Supp. at 407.
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91
92

93
94
95

96

97
98

"His sole power is to determine legal gquestions that may
arise upon the offer of or objection to evidence or that
might otherwise arise in the conduct of the board's business.
* * * By reason of the important if not paramount interests
delegated to the administrative tribunal the participation
of a lawyer in its deliberations as well as in the conduct of
its affairs would appear indispensable. Such necessity was
impressed upon the Legislature as a means not only of pre- N
venting injustices but also of lessening the burdens cast
upon the. courts in reviewing the proceedings of administrative
boards." Bartosh v. Bd. of Osteopathic Examiners 82 Cal.
App. 24 486, 492, 186 P.24 984, 987, (1947).

Stoetzner v. Los Angeles, 170 Cal. App. 24 394, 338 P.2d
971 (1959).

263 Cal. App. 24 682, 70 Cal. Rptr. 1 (1968).

Reirdon v. Director, DMV, 266 Cal. App. 2d 808, 72 Cal. Rptr.
614 (1968), DMV v. Superior Court, 271 Cal. App. 24 770, 76
Cal. Rptr. 804 (1969), Funke v. DMV, 1 Cal. App. 3d 449, 81
Cal. Rptr. 662 (1969), Lacy v. Orr, 276 Cal. App. 24 198, 81
Cal. Rptr. 276 (1969), Noll v. DMV, 273 Cal. App. 2d 407, 78
Cal. Rptr. 236 (1969), Spurlock v. DMV, 1 Cal. App. 3d 821, 82
Cal. Rptr. 42 (1969), Walker v. DMV 274 Cal. App. 24 793, 79
Cal. Rptr. 433 (1969). (All of these cases deal with implied
consent hearings.)

CAL. GOV'T CODE §11501.
CAL. VEH. CODE §14100 et seq.
CAL. GOV'T CODE §11500 et seq.

Serenko v. Bright, 263 Cal. App. 24 682, 689-90, 70 Cal. Rptr.
1, 6 (1968).

Id. at 690, 70 Cal. Rptr. at 6-7.

". « . [Tlhere are in addition to courts certain boards and
special tribunals for determining certain classes of rights;
and while they are not strictly courts, they partake of
their nature, and their findings partake of the nature of
judgments. * * * Learning in the law is not one of the quali-
fications required of the members composing the board; and

to hold under these circumstances that the board's iivesti-
gations should be conducted according to technical legal rules
would have the effect of seriously impairing the successful
performance of the duties for which that body was created.”
Id.at 690~-91, 70 Cal. Rptr. at 7, quoting Anderson v. Bd. of
Dental Examiners of California, 27 Cal. App. 336,339-40, 149
P.1006, 1008 (1915).
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106

107
108

109

110

111
112

113

Supra n. 63.
id. at 43.

Goldberg v. Kelly, 397 U.S. 254, 267 (1970), quoting
Grannis v. Ordean, 234 U.S. 385, 394 (1914).

See Washington v. Texas, 388 U.S. 14, 19 (1967) (accused

has the right to a hearing with an opportunity to be heard);
McCullough v. Terzian, 2 Cal. 3d 647, 654, 87 Cal. Rptr. 195,
200, 470 P.2d 4, 8 (1970) (hearing required prior to term-
ination of welfare benefits, with the right to present
evidence, and confront and cross-examine witnesses); Rios v.
Cozens, 7 Cal. 34 792, 796, 103 Cal. Rptr. 299, 301, 499 P.2d
979, 983 (1972) (a hearing required prior to revoking a
driver's license, implying all requirements provided by a
formal hearing).

See 1 DAVIS, ADMINISTRATIVE LAW TREATISE, §7.07 at 432,
1970 Supp. at 330.

Santa Clara County v. Southern Pacific Railroad, 118 U.S. 394,
396 (1886) {(the court chose not to hear argument on the issue
in question) .

Londover v. Denver, 210 U.S. 373, 386 (1908); See DAVIS,
ADMINISTRATIVE LAW TREATISE, Vol. 1, §7.07 at 432, 1970 Supp.
at 330.

Rios v. Cozens, 7 Cal. 34 793, 796, 103 Cal. Rptr. 299, 301,
499 P.2d4 979, 983 (1972).

CAL. VEH. CODE §§14107, 14108.

"At any formal hearing the department shall consider . . . and
may receive . . ," CAL. VEH. CODE §14108.

v

"All matters in a formal hearing not governed by this
chapter shall be governed [by the Administrative Procedure Act
(CAL. GOV'T CODE §11500 et seg.)]" CAL. VEH. CODE §14112.

CAL. GOV'T CODE §11500 et seq.

CAL. GOV'T CODE §11513(a) and (b).

See Notice §II A(2) infra.; McCullough v. Terzian, 2 Cal. 3d
647, 654, 87 Cal. Rptr. 1965, 200, 470 P.2d 4, 8 (1970).

See McCullough v. Terzian, 2 Cal. 3d 647, 654, 87 Cal. Rptr.

195, 200, 470 P.24d 4, 8 (1970); Confrontation and Cross~
Examination §II C(4) infra.
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121

122
123

124

125
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127

397 U.S. 254 (1970).

Id.at 270, quoting Greene v. McElroy, 360 U.S. 474, 496-497
(1959).

Id. at 267.

CAL. GOV'T CODE §11501. »
CAL. VEH. CODE §§14107, 14108; See CAL. VEH. CODE §14112.
See CAL. GOV'T CODE §11504 et seq.

See CAL. GOV'T CODE §11513.

In re Oliver, 333 U.S. 257 (1948), (an individual testifying
before a grand jury, must have the opportunity to obtain coun-~
sel for the hearing); McCullough v. Terzian, 2 Cal. 34 647,
654, 87 Cal. Rptr. 195, 200, 470 P.24 4, 8 (1970), (welfare
recipient has the right to retain counsel of choice for a
welfare hearing); CAL. GOV'T CODE §11509 (". . . may be, but
need not be represented by counsel").

372 U.5. 335 (1963).

See 18 U.C.L.A. L. REV. 758 (1970-71), (Trumpets in the
Corridors of Bureaucracy: A coming Right to Appointed Counsel
in Administrative Adjudication Proceedings); 84 HARV. L. REV,.
1026 (1970-71) (indigent respondent, before Federal Trade
Commission Proceeding, to be furnished legal counsel.)

United States ex. rel. Castro-Louzan v. Zimmerman, %4 F.
Supp. 22, 25-26, (E.D. Pa. 1950) (non-English speaking alien
in a deportation hearing with "$30 to his name" being a
stranger in the land", did not receive a fair hearing since
he was not represented, even though given the opportunity to
secure his own counsel).

1d.
397 U.S. 254 (1970).

Id. at 270; See Argersinger v. Hamlin, 407 U.S. 25 (1972)
(the court stated that there is no right to court appointed
counsel in a proceeding which precludes incarceration as a form
of sanction); Staley v. Unemployment Insurance Appeals Bd.,
6 Cal. App. 34 675, 86 Cal. Rptr. 294 (1970) (reiterating the
view that there is not a right to appointed counsel in an
administrative hearing).
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132

133
134
135

136

137
138

138
140

Borror v. Dept. of Investment, 15 Cal. App. 34 531, 92 Cal.
Rptr. 525 (1971).

Id. at 543, 92 Cal. Rptr. at 530.
1d.

McCullough v. Terzian, 2 Cal. 3d 647, 654, 87 Cal. Rptr. 195,
200, 470 P.2d 4, 8 (1970).

See English v. Long Beach, 35 Cal. 24 155, 159, 217 P.2d 22,
24, (1950) (dismissal of policeman due to physical inability
to perform duties. After addressing itself to certain nec-
essary evidentiary safegnards, the court stated" [nlone of those
safeguards are available, however, when the board secretly
obtains information and bases its determination thereon.");
Willner v. Committee, 373 U.S. 96 (1963) (the due process of
law protections are violated by denial of admission to¢ the
bar based on exparte statements); 68 HARV. L. REV. 363 (1954
~55) (Hearing Officer's report to deciding officer must be
revealed to licensee in state suspension proceedings); C.PECK,
Regulation and Control of Ex Parte Communications with
Administrative Agencies, 76 HARV. L. REV. 233 (1962-63); 1
DAVIS ADMINISTRATIVE LAW TREATISE, §7.05 at 426, 1970 Supp. at
324 (The Need for Confrontation).

397 U.S. 254 (1970).
1d. at 269.

Id. at 270, quoting Greene v. McElroy, 360 U.S. 474, 496-97
(1959) . .

Rios v. Cozens, 7 Cal. 3d 792, 103 Cal. Rptr. 299, 499 P.2d 979
(1972).

Id. at 796, 103 Cal. Rptr. at 301, 499 P.2d at 983.

Apparently mandated by the Administrative Procedure Act
(A.P.A.) CAL. GOV"™T CODE §11513(b), which is invoked since the
Vehicle Code is silent as to the specific due process require-
ments of a formal hearing, See CAL. VEH. CODE §§14107,14108,
and when silent the A.P.A. becomes applicable, See CAL. VEH.
CODE §14112.

See California Model.

Bovkin v. Alabama, 395 U.S§. 238 (1969).
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147
148

149
150
151
152

153
154

155

Id. at 243.

In 're Tahl, 1 Cal. 3d 122, 81 Cal. Rptr. 577, 460 P.2d
449 (1969).

Id. at 129, 81 Cal. Rptr. at 581, 460 P.2d at 455,

Id. at 130, 81l Cal. Rptr. at 582, 460 P.2d at 455
Temphasis added).

Id. at 132, 8l Cal. Rptr. at 584, 460 P.2d at 456.

Boykin v. Alakara, 395 U.S. 238 (1969); In re Tahl, 1
Cal. 34 122, 81 Cal. Rptr. 577, 460 P.2d 449 (1969).

See California Model.
380 U.S. 609 (1965).

See Cohen v. Hurley, 366 U.S. 117 (l961).
385 U.S. 511, 514 (1967).
cal,., EVIDENCE CODE §300.

"Except as otherwise provided by statute the provisions
of this division [Privileges ] apply in all proceedings.
The provisions of any statute making rules of evidence
inapplicable in particular proceedings, or limiting
the applicability of rules of evidence in particular
proceedings, do not make this division inapplicable to
such proceedings." CAL. EVIDENCE CODE §910; "Pro-
ceedings" include any hearing, CAL. EVIDENCE CODE

§901; The Privilege against self-incrimination is
included in the same division and is thereby afforded
in administrative hearings. See CAL. EVIDENCE CODE §940.

47 Cal. 24 494, 304 P.2d4 1015 (1956).
385 U.sS. 511 (1967).

1d. at 515.

264 Cal. App. 2d 268, 70 Cal. Rptr. 447 (1968).

15 Cal. App. 34 531, 92 Cal. Rptr. 525 (1971).

Id. at 542, 92 Cal. Rptr. at 531, citing Spevack v.
Klein, 385 U.S. 511, 514 (1967).

See People v. Snyder, 50 Cal. 24 190, 197, 324, P.24d 1,
% (1958) ("no implication of guilt can be drawn from a
defendant's » 7ing on the consitutional guarantees of
[the privile rgainst self-incrimination]"). People v.
Sharer, 61 ( 2d 869, 40 cal. Rptr. 851, 395 P.2d 899
(1964) (in which the use of evidence in court that the
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161

162
163
164

165

166

167

168

169

defendant asserted the privilege against self-incrimin-
ation in a grand jury proceeding was held o be prejudi-
cial error in that an inference was drawn by the finder
of fact).

"If weaker and less satisfactory evidence is offered while it
was within the power of the party to produce stronger and
more satisfactory evidence, the evidence offered should be
viewed with distrust". CAL.EVIDENCE CODE §412.

" . . .[Tlhe trier of fact may consider, among other things,
the party's failure to explain or deny by his testimony such
evidence or facts in the case against him, or his willful
supression of evidence relating thereto, if such be the case".
CAL.EVIDENCE CODE §413.

Division 8 CAL. EVIDENCE CODE §900 et seq.
CAL. EVIDENCE CODE §910.

Privilege against self-incrimination, CAL. EVIDENCE CODE §940;.
Lawyer-client privilege, §950; Privilege not to testify
against spouse, §970; Privilege for Confidential Marital
Communications §980; Physician-Patient Privilege, §990;
Psycotherapist~Patient Privilege; §1010; and, Clergyman-
Penitent Privileges, §1030.

"Reference to privileged communication . . . is excluded from
the hearing". California Model.

B. WITKIN, CALIFORNIA EVIDENCE §21 at 22 (2d ed. 1966).

"The provisions of the code do not apply in administrative
proceedings, legislative hearings, or any other proceedings
unless some statute so provides or the agency concerned chooses
to apply them." CAL. EVIDENCE CODE §300, Comment.

The Board or its referee" . . . shall not be bound by the
common law or statutory rules of evidence and procedure, but
may make inguiry in the manner, through oral testimony' and
records, which is best calculated to ascertain the substantial
rights of the parties and carry out justly the spirit and
provisions of this division. CAL. LABOR CODE §5708. See
also Western Pipe Steel Co. v. Ind. Acc.Comm.,194 Cal. 379,
381, 228 P.859, 860 (1924); Sada v. Ind. Acc. Comm., 11 Cal.
263, 268, 78 P.2d4 1127, 1128 (1938).

CAL. PUB. UTIL. CODE §1701(" . . . [Tlhe technical rules of
evidence need not be applied").
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176

177
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179

180

181

182

Big Boy Liquors Ltd. v. Alcoholic Beverage Control Appeals
Bd., 71 Cal. 24 1226, 1230, 81 Cal. Rptr. 258, 263, 459 P.2d
674, 677 (1968); See CAL. GOV'T CODE §11513 (c).

" . . . [Aln administrative board . . . is not limited by the
strict rules applicable to trials of criminal cases."

Tobinski v. Bd. of Medical Examiners, 49 Cal. App. 2d 591, 594,
121 P.24 861, 862 (1942) (revocation of license to practice ~
medicine); "As to the claim this board based its decision sole~
ly upon improper evidence which it admitted, it may be said...
that proceedings of this character are not governed by the
strict rules of evidence or procedure that obtain in trial .
courts." Traxler v. Bd. of Medical Examiners, 135 Cal. App.
37, 40, 26 P.2d 710, 712 (1933) (medical license). Accord,
Suckow v. Alderson,182 Cal. 247, 187, P.965 (1920); Lanterman
v. Anderson, 36 Cal. App. 472, 172 P.625 (1918).

Whitlow v. Bd. of Medical Examiners, 248 Cal. App. 2d 478,
488,56 Cal. Rptr. 525, 533 (1967).

See Anderson v. Bd. of Dental Examiners, 27 Cal. App. 336,
149 P.1006 (1915).

55 HARV. L. REV. 364, 365 (1941-42) (An Approach to Problems
of Evidence in the Administrative Process).

J. WIGMORE, A TREATISE ON THE ANGLO-AMERICAN SYSTEM QF EVIDENCE,
Vol. I, §8(c) 259, 260 (3d ed. 1940) (hereinafter referred
to as WIGMORE, EVIDENCE).

See 41 HARV. L. REV. 909 (1928) {(Method of procof in hearings

of motions for temporary injunctions in the Federal Courts.)
55 HARV. L. REV. 364, supra n. 174, at 387.

37 Cal. App. 3d 987, 112 Cal. Rptr. 827 (1974).

Id.at 995, 112 Cal. Rptr. at 832; Accord,So. Cal. Jockey
Club v. Cal. etc. Racing Bd., 36 Cal. 2d 167, 223 P.24 1
(1950) ; Kirby v. Alcoholic Bev. etc. Appeals Bd&., 8 Cal. App.
3d 1009, 87 Cal. Rptr. 908 (1970).

Anderson v. Bd. of Dental Examiners, 27 Cal. App. 336, 339,
149 P.1006, 1008 (1915).

I WIGMORE, EVIDENCE §4(b) at 36.

397 U.S. 254 (1970).
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185

186

187

188

189

190

191
192
193

This conclusion is by implication since the court made it
clear that the "hearing" at issue was only the "pre-
termination” hearing, and that one "bear in mind that the
statutory 'fair hearing' will provide the recipient with a
full administrative review," thereby requiring "a complete
record and a comprehensive opinion,...{(for) judicial review."
Id. at 266-67.

McCullough v. Terzian, 2 Cal. 3d 647, 654, 87 Cal. Rptr.

195, 200, 470 P.2d 4, 8 (1970). ("A complete record and
comprehensive opinion, which would serve primarily to facili-
tate judicial review and guide future decisions need not be-
provided at the pre-termination stage.")

Bostick v. Sadler, 247 Cal. App. 2d 179, 55 Cal. Rptr. 322
(1966) (Savings and Loan license).

Id. at 186-87, 55 Cal. Rptr. at 327, citing California
Motor Transport Co. v. Public Utilities Comm., 59 Cal. 2d 270,
274-75, 28 Cal. Rptr. 868, 871, 379 P.2d 324, 327 (1963).

See CAL. GOV'T CODE gl1512(d) (Tape recording used as the
record in hearing subject to the Administrative Procedure
Act); CAL. WELF. & INST. CODE §10956 (tape recording will
comprise the record in a welfare hearing); CAL. VEH. CODE
§14107 (any recording device capable of reproduction or
transcription is sufficient in a DMV hearing), CAL. PEN. CODE
§6028.1 (tape recording is the record in administrative hear-
ings before the Board of Corrections in the State Correction
System); Henderling v. Carleson, 36 Cal. App. 3d 561, 566,
111 Cal. Rptr. 612, 616 (1974) {(welfare hearing); Funk v. DMV,
1 Cal. App. 3d 449, 81 Cal. Rptr. 662 (1969) (DMV hearing).

"Crimes and Public Offenses include: 1. Felonies; 2. Mis-.
demeanors; and 3. Infractions" CAL. PENAL CODE g16.

People v.'Oppenheimer, 42 Cal. App. 34 Supp. 4, 116 Cal.
Rptr. 795 (1974) (Appeal from a conviction of running a

red light).

A violation of the provisions of Article I .of Chapter I of
Division 17 of the California Vehicle Code (8840000 - 40005
of which §40000.1 therein sets forth infractions) is criminal
in nature, Id.at 7, 116 Cal. Rptr. 757.

CAL. VEH. CODE §40000.1.

42 Cal.. App. 34 Supp. 4, 116 Cal. Rptr. 795 (1974).

Id.at Supp. 7, 116 Cal. Rptr. at 797.
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197

198
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200

"A defendant in a criminal action is presumed to be innocent
until the contrary is proved . . . beyond a reasonable
doubt." CAL. PENAL CODE §1096.

In dealing with §1096 of the CAL. PENAL CODE it has been
held that: "The presumption of innocence and the obligation
of the State to prove guilt beyond a reasonable doubt are
fundamental concepts in our system of criminal justice."
People v. Rusling, 268 Cal. App. 2d 930, 938, 74 Cal. Rptr.
418, 423 (1968) (concerning conviction for the sale of
marijuana and dangerous drugs); ". . . [Tlhe defendant [in
a criminal action] is presumed to be innocent and the pro-
secution has the burden of proving his guilt beyond a reason-
able doubt." People v. loggins, 2b Cal. App. 34 597, 600~
601, 100 cal. Rptr. 528, 530 (1972) (dealing with an appeal
of a conviction of manslaughter).

CAL. PENAL CODE §16.

See CAL. VEH. CODE §40000.1; People v. Oppenheimer, 4Z Cal.
App. 3d Supp. 4, 7, 116 Cal. Rptr. 795, 797 (1974).

CAL. PENAL CODE §1096.

People v. Rusling, 268 Cal. App. 2d 930, 938, 74 Cal. Rptr.
418, 423 (1968); People v. Loggins, 23 Cal. App. 3d 597,
600-601, 100 Cal. Rptr. 528, 530 (1972).

It is important to note that the above statutory alterations
are within the exclusive domain of the Legislature (as dis-
cussed in the section on Separation of Powers, infra.at §I.)
". . .JJA] court should nct lightly encroach on matters which
are uniquely in the domain of the Legislature. Perhaps fore-
most among these are the definition of crime and the deter-
mination of punishment . . ." People v. Wingo, 14 Cal. 3d

169, 174, 121 Cal. Rptr. 97, 102, 534 P.2d 1001, 1006

- {1975), See also In re Lynch, 8 Cal. 3d 410, 105 Cal. Rptr.

217, 5037 P.2d 921 (1973); People v. Lim, 18 Cal. 2d 872, 118
P.2d 472 (1941). The converse is also true, that is, where
the Legislature has not seen fit to declare certain conduct
to be criminal, the gudiciary may not do so; "It is not the
function of the courts under the guise of interpretation, to
make an act a crime when it has not been so classified or
defined by the Legislature." People v. Redmond, 246 Cal. App.
2d 852, 862, 55 cal. Rptr. 195, 202 (1967); concerning the
"Function of the Court" as used in this context, See also

In re Young, 32 Cal. App. 3d 68, 107, Cal. Rptr. 915 (1973).
Therefore, the Legislature, if it so chooses, can alter the
statutory context of infractions by using, ". . . broad dis-
cretion . . .[but the resultant or new] scheme must be a
rational one, reflecting that sense of balance and proportion
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202
203
204

205

206

207

208

which is the essence of Jjustice." People v. Thomas, 116
Cal. Rptr. 393, 401 (1974). So long as the Legislature's
actions are rational and in the interest of justice, the
courts may not thereafter nullify the amended statute
merely because the court might deem the statute in its
amended form to be unwise. People v. Xnowles, 35 Cal.

2d 175, 217 P.2d4 1 (1950).

36 N.Y. 2d 269, 367 N.Y.S. 2d 247, 326 N.E. 2d 811 (1975).
Id. at 272, 367 N.Y.S., 24 at 249, 326 N.E. 24 at 813.

Id. at 273-74, 367 N.Y.S. 24 at 250, 326 N.E. 2d at 814.

See People v. Phinney, 22 N.Y. 2d 288, 292 N.Y.S. 2d 632,
239 N.E. 24 515 (1968); People v. Hildebrandt, 308 N.Y.
397, 126 N.E. 2d 377 (1955); People v. Firth, 3 N.¥Y. 24
472, 168 N.Y.S. 24 949, 146 N.E. 24 682 (1957). :

People v. Phinney, 22 N.Y. 24 288, 290, 292, N.Y.S. 2d
632, 634, 239 N.E. 24 515, 516 (1968).

"'Statement of findings and purpose. The Legislature here-
by finds that the incidence of crime in the larger cities
of this State has placed an overwhelming burden upon the
criminal courts thereof. This burden, when coupled with
the responsibility for adjudicating such non-criminal
offenses as traffic infractions, has resulted in a situ-
ation in which the prompt and judicious handling of cases
becomes virtually impossible. Despite the efforts of all
concerned, this situation has often resulted in the lengthy
incarceration of defendants before trial and the inability
to grant a trial date for periods of up to one year and
longer. Because the injustices resulting from the present
system cannot be corrected unless the workload of the
criminal courts is substantially reduced, the legislature
finds that it is necessary and desirable to establish a
system for the administrative adjudication of traffic in-
fractions in cities having a population of one million or
more. Such a system will not only contribute to the more
judicious disposition of criminal matters, by reducing

the overwhelming workload of the criminal courts, but will
also provide for the speedy and equitable disposition of
charges which allege moving traffic violations.'" Rosenthal
v. Hartnett, 36 N.Y. 24 269, 273, 367 N.Y.S. 24 247, 249,
326 N.E. 2d 811, 813 (1975), quoting Law 1969, Chapter
1074, §1.

15 Cal. App. 34 531, 92 Cal. Rptr. 525 (1971).

Id. at 540, 92 Cal. Rptr. at 529.
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210

", . . [Iln recent times the growing awareness of in-
dividual rights which are constitutionally protected has
eroded the traditional distinctions made upon the basis
that an administrative proceeding is a ‘'civil' action
and consequently not governed by legal doctrine in the
criminal law area. * * */The recent trend has not nec-
essarily obliterated the distinction between an ad-
ministrative and a criminal proceeding but has re-
stricted itself to the application of the criminal

law analogy in the area of administrative process where
such process can result in the deprivation of liberty,
property or property rights and where the proceeding
bears a close identity to the aims and objectives of
criminal law enforcement.® Id. at 542, 92 Cal. Rptr.

at 531 (Emphasis added.).

See Webster v. Bd. of Dental Examiners, 17 Cal. 24 534,
538, 110 P.2d 992, 995 (1940) (revocation of a license
to practice dentistry, in which the court stated that

". . . the overwhelming weight of authority has re-
jected [arguments requiring a license to be revoked] in
accordance with theories developed in the field of
criminal law"; Murphy v. Bd. of Medical Examiners, 75
Cal. App. 24 161, 166-67, 170 P.24d 510, 514 (1946)
(revocation of medical license due to performance of
illegal abortions. Even though criminal charges could
be brought, this was an administrative proceeding, thus
the degree of proof required is not mandated by ". . .
criminal cases involving charges of abortion"):; Kendall v.
Bd. of Osteopathic Examiners, 105 Cal. App. 24 239,

233 P.24 107 (1951) (license revocation due to per-
formance of illegal abortions); Cornell v. Reilly,

127 Cal. App. 2d 178, 184, 273 P.2d 572, 576 (1954)
(revocation of liquor license due to illegal employ-
ment of girls to encourage purchase of alcohol. The
court held that, "guilt must be established to a reason-
able certainty . . ." in administrative hearings and are
not governed by the law applicable to criminal cases.);
Penaat v. Zeiss, 97 Cal. App. 24 909, 911, 219 P.2d

60, 61 (1950) (violation of the Business and Professions
Code. The court simply stated that ". . . the rules
governing due process in criminal proceedings do not
apply.").

211 177 cal. App. 2d 440, 2 Cal. Rptr. 235 (1960).

212 14. at 445, 2 Cal. Rptr. at 238.
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180 cal. App. 2d 200, 4 cal. Rptr. 396 (1960).

Id.at 210, 4 Cal. Rptr. at 403.

263 Cal. App. 2d 682, 70 Cal. Rptr. 1 (1968).

Id. at 691, 70 Cal. Rptr. at 7.

1 Ccal. App. 3d 807, 82 Cal. Rptr. 330 (1969).

15 cal. App. 3d 47, 92 Cal. Rptr. 746 (1971).

32 Cal. App. 34 332, 108 Cal. Rptr. 167 (1973).

16 Cal. App. 3d 450, 94 Cal. Rptr. 135 (1971).

32 Cal. App. 34 204, 108 Cal. Rptr. 71 (1973).

Small v. Smith, 16 Cal. App. 3d 450, 457, 94 Cal. Rptr.
136, 140 (1971); Realty Projects v. Smith, 32 Cal. App. 3d
204, 212, 108 Cal. Rptr. 71, 77 (1973).

See M. NESTLE, J. BRECHER, S. MIKELS, CALIFORNIA ADMINST-

—_—

RATIVE AGENCY PRACTICE, §3.26 at 158-60 (1970).

CAL. GOV'T CODE §11513(c); See aiso Sunseri v. Bd. of
Medical Examiners, 224 Cal. App. 24 309, 316, 36 Cal. Rptr.
553, 558 (1964).

Walker v. San Gabriel, 20 Cal. 2& 879, 881, 129 P.2d4 349,
351 (1942). A

Fox v. San Francisco Unified School District, 111 Cal.
App. 2d 885, B91, 245 P.2d 603, 608 (1952).

2 CAL. JUR. 24 §147 at 251-52.
20 Cal. 879, 129 Pp.2d 349 (1942).
Id. at 882, 129 P.2d at 351.

Id.quoting Colsclidated Edison Co. v. National Labor
Relations Bd., 305 U.S. 197, 230 (1538).

Id.at 882, 129 P.2d at 351 (concurring opinion).

CAL. GOV'T CODE §11500 et seq.

vy
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233 26 cal. App. 3d 573, 583-84, 103 Cal. Rptr. 306, 313(1972).

234 CcaL. GOV'T CODE §11513, which sets forth the A.P.A. position
on hearsay evidence.

235 6 cal. 34 205, 210 n.2, 98 Cal. Rptr. 467, 470 n.2, 490
P.2d 1155,1158 n.2 (1971).

236 B, WITKIN, CALIFORNIA EVIDENCE §30 at 31 (2d ed. 1966).
237 111 cal. App. 24 885, 245 P.2d 603 (1952).
238 14. at 891, 245 P.2d at 608.

239 » | |, [Olpinion evidence . . . from a reliable source . . .
is substantial itself even if it constitutes but the only
evidence. . . .The fact that such evidence is hearsay does
not dinimish the propriety . . . of such evidence . . .[or]
its probative value." Goldberg v. Barger, 37 Cal. App.
3d 987, 995, 112 Cal. Rptr. 827, 832 (1974); accord, So. Cal.
Jockey Club v. Cal. etc., Racing Bd., 36 Cal. 24 167,

223, P.2d 1 (1950); Kirby v. Alcoholic Beverage, etc.
Appeals Bd.8 Cal. App. 3d 1009, 87 Cal. Rptr. 908 (1970).

240 g, pavis, Hearsay in Administrative Hearings, 32 GEO. WASH.
L. REV. 689 (1964).

241 gee E. CLEARY, McCORMICK'S HANDBOOK ON THE LAW OF EVIDENCE,
§245 at 581 et seq. (2d ed. 1972) (hereinafter referred to
as McCORMICK ON EVIDENCE) .

242 14. at 582.

243 "'Hearsay evidence' is evidence of a statement that was
made other than by a witness while testifying at the hearing
and that is offered to prove the truth of the matter stated."
CAL. EVID. CODE §1200(a).

244 CcAL. EVID. CODE §1270 et seq..

245 caAL. EVID. CODE §1271; See McCORMICK ON EVIDENCE §304 et
seq. at 717-30. —_

246 See California Model.

247 gee CAL. EVIDENCE CODE §1280, requiring that the entry be
made, (a) by and in the scope of duty of a public employee,
(b) at or near the time of the event, and (c) the sources
of information and method and time of preparation were such
as to indicate its trustworthiness.
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260
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262

See McCORMICK ON EVIDENCE §245 at 583.

See I COOPER, STATE ADMINISTRATIVE LAW at 375.

111 cal. App. 2d 885, 245 P.2d 603 (1952).

37 Cal. App. 3d 987, 112 Cal. Rptr. 827 (1974).
See California Model.

397 U.S. 254 (1970).

Id.at 271.

McCullough v. Terzian, 2 Cal. 3d 647, 87, Cal. Rptr. 195,
470, P.2& 4 (1970).

Id.at 654, 87 Cal. Rptr. at 200, 470 P.2d at 8.

Bostick v. Sadler, 247 Cal. App. 24 179, 55 Cal. Rptr. 332
(1966) .

Id.at 186-87, 55 Cal. Rptr. 327, citing California Motor
Transport Co. v. Public Utilities Comm. 59 Cal. 24 270, 274~
75, 28 Cal. Rptxr. 868, 871, 379 P.2d4 324, 327 (13%63).

"The decision shall be in writing and shall contain
findings of fact and shall specify a determination of the
issues presented and the penalty, if any. The findings may
be stated in the language of the pleadings or by reference
thereto. Copies of the decision shall be delivered to the
parties . . ." CAL. GOV'T CODE §11518.

£

"Upon the conclusion of a formal hearing, the referee or

board shall make findings on the matters under consideration
and may prepare and submit recommendations to the director.”
CAL. VEH. CODE §14109. ’

See California Model

The hearing officer "shall prepare a proposed decision in
such form that it may be adopted as the decision in the case

. . . the agency may adopt the proposed decision in its en-
tirety"” or take other steps to finally decide the issue. CAL.
GOV'T CODE §11517(b) (hearings subject to the A.P.A.); "the
referee shall make findings . . . and may prepare and submit
recommendations to the director . . ." CAL. VEH, CODE §14109.
The director [or designate] . . . shall render his decision

. « " CAL. VEH. CODE §14110 (DMV hearings); the referee
"shall prepare a proposed decision" and submit it to the
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director, CAL. WELF. & INST. CODE §10958, "after receiving

a copy of the referee's proposed decision, the director may
adopt the decision", or take other steps to decide the issue,
CAL. WELF. & INST. CODE §10959 (welfare hearings).

263 1n both A.P.A. and non-A.P.A. cases the decision must be
made by the agency or person in whom the law vests the
power of decision. Normally, the power of decision is
statutorily vested in the head of the agency or in a multi-
member board or commission. Generally, powers conferred
upon public agencies and officers involving exercise of judg-
ment or discretion are in the nature of a public trust and
cannot be surrendered or delegated to subordinates in the
absence of specific statutory authorization. California
School Employees Assoc. v. Personnel Commission of P.V.U.S.D.,
3 Cal. 3d 139, 144, 89 Cal. Rptr. 620, 623, 474 P.24 436,
439 (1970). Inasmuch as the California administrative ad-
judication model calls for delegation, of both the power to
hear and the power to decide, to the hearing officer, such
delegation must be of statutory origin.

264 "'"Writing' means handwriting, typewriting, printing, photo-
stating, photographing, and every other means of recording
upon any tangible thing, any form of communications or
representation, including letters, words, pictures, sounds,
or symbols, or combinations thereof." The comment continues
by stating that, "'([wlriting' is defined very broadly to
include all forms of tangible expression, including pic-
tures and sound recordings." CAL. EVIDENCE CODE §250.

265 gee people v. Wills, 23 Il1l. App. 3d 25, 319 N.E. 20, 269

(1974). 1 DAVIS, ADMINISTRATIVE LAW TREATISE, §2.13 at
133-38.

266 gee CAL. VEH. CODE §42001 (fines and penalties); §13200
et seq. (suspension and revocation of licenses).

267 guckow v. Alderson, 182 Cal. 247, 187 P.965 (1920) (medical
license); Breecher v. Riley, 187 Cal. 121, 200 P.1042 (1921)
(real estate license); Hewitt v. Bd. of Medical Examiners,
148 Cal. 590, 84 P.39 (1906) (medical license); Ex parte
Whitley, 144 cal. 167,77, P.879 (1904) (dental license).

268 guckow v. Alderson, 182 Cal. 247, 250, 187 P.965, 966 (1920);
Ex parte Whitley, 144 Cal. 167, 179, 77 P.879, 884 (1904).

269 35 cal. 24 870, 222 P.zd 1 (1950).

270 14. at 877-78, 222 P.2d at 6.
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208 Cal. App. 24 98, 25 Cal. Rptr. 116 (1962).
Id. at 102, 25 Cal. Rptr. at 119.

B. SCHWARTZ, ADMINISTRATIVE LAW, 27 N.Y.U.L. REV. 928,
928 (1952) (1952 survey of New York Law).

0l1ld Republic Life Insurance Co. v. Thacher, 12 N.Y. 24 48,
234, N.Y.S. 24 702, 186 N.E. 2d 554 (1962).

89 Utah 404, 57 P.2d 734 (1936).

Accord State ex. rel. Lanier v. Vines, 274 N.C. 486 164 S.E.
2d 161 (1968) (Overturning a statute which conferred on a
commissioner authority to impose fines up to $25,000.)

1. DAVIS ADMINISTRATIVE LAW TREATISE, §2.13 at 137-38.

13 Utah 24 123, 369 P.2d (1962) cert. denied 371 U.S. 819
(1962) .

"The question whether a penalty may be administratively im-
posed does not depend upon its severity. An agency in re~
voking a license may exercise a power of life and death over
a valuable business, but ordinarily may not impose a ten-
dcllar criminal fine." 1 DAVIS, ADMINISTRATIVE LAW TREATISE,
§2.13 at 134.

"A statute which gives an administrator the right to enforce
or waive penalty at his discretion confers upon him ar-
bitrary and discriminatory power, which he may exercise in
one case and ignore in another. Such a statute and the laws
of the administrator under it are each unconstitutional.”
Lewis Consolidated School District v. Johnson, 127 N.W. 24
118, 128 (Iowa, 1964); See Jersey Maid Milk Products Co.

v. Brock, 13 Cal. 24 620, 651-52, 91 P.2d 577, 594-95

(1939) (the Supreme Court of California found the power

of the State Director of Agriculture to fix the amount of
damages in complaint actions against milk distributors and
to order payment of those damages by the distributors of the
complainants to constitute an unconsitutional delegation of
judicial authority. This situation differs from the traffic
adjudication model in that a DMV hearing officer will be
imposing sanctions with reference to a uniform sanction
guide).

"We also know that the trend of modern decisions is to liber-
alize the setting of standards and to require less exactness
in regard to them in legislative enactments. But where
standards or guidelines are readily possible we think the
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legislature may not abandon them altogether, and say in
effect to the administrative body, 'You may do anything

you think will further the purpose of the law; in so doing
you set up whatever standards you deem necessary and you

may punish for violation of these standards.'" Lewis
Consolidated School District v. Johnston, 127 N.W. 24 118,

125 (Iowa 1964); See Gilgert v. Stockton Port District, 7 Cal.
2d 384, 60 P.2d 847 (1936). Gilgert is often cited as a *
significant limitation on the power of administrative
agencies, as indeed it is. Taere, the legislature dele-
gated to the Stockton Port Authority the power to enact
regulations for the control of waterways and further to pre- .
scribe penalties up to $500 and/or 6 months imprisonment

for violation of these regulations. The Supreme Court of
California found the scheme unconstitutional. The situation
in Gilgert differs from the California Model in three res-
pects (1) the penalties in Gilgert were clearly punitive,

(2) The Port Authority, not the legislature, enacted the
regulations to be enforced, (3) the enforcement was to be
held routinely through the courts, and not through adminis-
trative action, and thus the court was not confronted with
the question of the competency of an agency to impose a fine.
See also Moore v. Municipal Court, 170 Cal. App. 2d 548,

339 P.2d 196 (1959) (legislature may not delegate to a
municipal fire district the authority to enact fire control
regulations and further to prescribe penalties for these
violations).

282 See California Model at 1 n.4.
283 57 111. 24 170, 311 N.E. 24 146 (1974).

284 1d. 311 N.E. 2d at 150. Accord Southern Ill. Asphalt Co.
Inc., v. Pollution Control Bd., 60 Ill. 24 204, 326 N.E.
2d 406 (1975); City of Monmouth v. Pollution Control Bd., 57
I11. 24 482, 313 N.E. 24 16l (1974); People ex rel. Scott
v. Janson 57 Il1l. 24 451, 312 N.E. 24 620 (1974).

285 city of Waukegan v. Pollution Control Bd., 57 Ill. 24 170,
311 N.E. 2d 146, 148-49 (1974).

286 nmhe powers of state government are legislative, executive,

and judicial. Persons charged with the exercise of one

power may not exercise either of the others except as per-

mitted by this Constitution." CAL. CONST. Art. III, §3.-

"The legislative, executive and judicial branches are sep-

arate. No branch shall exercise powers properly belonging

to another." ILL. CONST. Art. II, §1. "The judicial power =«

of this state is vested in the Supreme Court, courts of appeal,

superior court, municipal courts, and justice courts. All

except justice courts are courts of record." CAL CONST. Art.
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290
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292
293
294
295
296

297

298
299

300

301
302

VI, §1. "The judicial power is vested in a Supreme Court,
an appellate court and circuit courts. Ill. CONST. Art. VI,
§1.

People v. Wills, 23 Ill. App. 3d 25, 319 N.E. 24 269
(1974) (Statute conferring on Parole and Pardon Board the
authority, on revocation of parole, to recommit defendant

to prison beyond the maximum term imposed by the trial court,

constitutes an unconstitutional delegation of judicial powers).
See also 1 DAVIS ADMINISTRATIVE LAW TREATISE, §2.13 at 134.

See Separation of Powers, §1 infra..

People ex. rel. Younger v. County of El Dorado, 5 Cal. 3d,
480, 96 Cal. Rptr. 553, 487 P.2d4 1193 (1971).

Rainey v. Michel, 6 Cal. 24 259, 57 P.2d 9232 (1936).
General Motors Corp. v. Cal. Unemp. Ins. Appeals Bd., 253
Cal. App. 2d 540, 61 Cal. Rptr. 483 (1967); Sears Roebuck
and Co. v. Walls, 178 Cal. App. 2d 284, Z Cal. Rptr. 847
(1960) .

35 Cal. 24 870, 222 P.2d 1 (1950).

Id. at 877-78, 222 P.2d4 at 6.

See CAL. VEH. CODE §14250.5.

CAL. VEH. CODE §14250.

Drummy v. State Board of Funeral Directors and Embalmers, 13
Cal. 24 75, 87 P.24d 848 (1939).

Standard 0il Co. v. State Board of Equalization, 6 Cal. 2d
557, 59 P.2d 119 (1936).

1d.
1d.

Drummy v. State Board of Funeral Directors, 13 Cal. 24 75,
84, 87 P.24 848 (1939).

CAL. CODE CIV. PROC. §1094.5.

See Bixby v. Pierno, 4 Cal. 34 130, 138, 93 Cal. Rptr. 234,

239, 481 P.2d 242, 247 (1971).
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"It [the writ of mandamus] may be issued by any court,
except a municipal or justice court, to any inferior tri-
bunal, corporation, board or person, to compel the per-
formance of an act which the law specifically enjoins, as a
duty resulting from an office, trust, or station; or to
compel the admission of a party to the use and enjoyment of
a right or office to which he is entitled, and from which
he is unlawfully precluded by such inferior tribunal, corp- .
oration, board or person." CAL. CODE CIV. PROC. §1085.

See also CAL. CODE CIV. PROC. 589, which delineates the
jurisdiction of the municipal courts.

"The Supreme Court, courts of appeal superior courts and
their judges have original jurisdiction in habeas corpus
proceedings. Thos¢ courts also have original jurisdiction
in proceedings for extraordinary relief in the nature of
mandamus certiorari, and prohibition." CAL. CONST. Art.
VI, §10.

W. DEERING, CALIFORNIA ADMINISTRATIVE MANDAMUS (1966) §5.3
at 36 (hereinafter referred to as DEERING).

Id. §5.4 at 36-37.

Id. §5.5 at 37.

See n. 319 infra. and accompanying text.

See n. 320 infra. and accompanying text.

See n. 347-52 infra. and accompanying text.

CAL. CODE CIV. PROC. §1094.5(b) actually refers to the
question of whether or not there has been a fair "trial".
In the present context, however, that reference appears to
extend to hearings as well.

DEERING, §5.9 at 40.

CAL. CODE CIV. PROC. §1094.5(b).

DEERING, §5.15 at 43-44.

Id. §5.15 at 43-44.

Id. §5.43 et seg. at 60-61.

Manning v. Watson, 108 Cal. App. 2d 705, 239 P.24 688
(1952) (finding of fact that petitioner had been convicted

of a misdemeanor did not support the inference that petitioner's
conduct constituted a violation of the Business and Professions

F
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323

324
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327

Code, and so did not support the agency's decision to revoke
petitioner's real estate license).

See n. 310 infra. and accompanying text.

"Where it is claimed that the findings are not supported by

the evidence, in cases in which the court is authorized by
law to exercise its independent judgment on the evidence,
abuse of discretion is established if the court determines
that the findings are not supported by the weight of the
evidence; . . ." CAL CODE COV. PROC. §1094.5(c).

" . . . [AInd in all other cases abuse of discretion is
established if the court determines that the findings are
not supported by substantial evidence in the light of the
whole record." CAL CODE CIV. PROC. §1094.5(c).

4 Cal. 34 130, 93 Cal. Rptr. 234, 481 P.2d 242 (1971).
Id. at 144, 93 Cal. Rptr. at 244, 481 P.2d at 252,

"As we have noted, in determining whether the right is suf-
ficiently basic and fundamental to justify the independent
judgment review, the courts have considered the degree to
which a right is 'vested', that is already possessed by the
individual." Id.at 146, 93 Cal. Rptr. at 245, 481 P.24 at
253.

Actually, the court's considerstion of whether a disputed
right is "fundamental" is a development which commenced in
1971 with Bixby. Prior to that time, the independent judg-
ment review had been invoked by the courts solely on the
basis of whether or not the right was vested. See 4 Cal.

3d at 153, 93 Cal. Rptr. at 251, 481 P.2d at 259 (Burke, J.,
dissenting). Thus it is not surprising that, apart from
the determination that a right is or is not vested, there is
presently little in the way of judicial guidance as to what
constitutes a "fundamental" right.

Strumsky v. San Diego City Employees Retirement Ass'n., 11
Cal. 34 28, 112 Cal. Rptr. 805, 520 P.2d 29 (1974).

Magit v. Bd. of Medical Examiners, 57 Cal. 24 74, 17 Cal.
Rptr. 488, 336 P.2d 816 (1961).

Tringham v. State Bd. of Education, 50 Cal. 24 507, 326 P.2d
850 (1958).
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Thomas v. California Employment Stabilization Comm., 39 Cal.
2d 501, 247 P.2d 561 (1952).

Cooper v. State Bd. of Medical Examiners, 35 Cal. 2d 242,
217 P.24d 630 (1950).

Moran v. Bd. of Medical Examiners, 32 Cal. 24 301, 196
P.2d 20 (1948).

Sipper v. Urban, 22 Cal. 24 138, 137 P.2d 425 (1943).

Laisne v. Cal. State Bd. of Optometry, 19 Cal. 24 831,123
P.2d 457 (1942).

Valenzuela v. Bd. of Civil Service Comrs., 40 Cal. App. 3d
557, 115 Cal. Rptr. 103 (1974).

California v. Superior Court, 16 Cal. App. 34 87, 93 Cal.
Rptr. 663 (1971).

Cleveland Chiropractic College v. State Bd. of Chiropractic
Examiners, 11 Cal. App. 3d 25, 89 Cal. Rptr. 572 (1970).

Employers Service Assn. v. Grady, 243 Cal. App. 2d 817, 52
Cal. Rptr. 831 (1966).

Almaden-Santa Clara Vineyard v. Paul, 239 Cal. App. 24 860,
49 Cal. Rptr. 256 (1966).

Post v. Jackson, 180 Cal. App. 2d 297, 4 Cal. Rptr. 817
(1960) .

Sears Roebuck and Co. v. Wallis, 178 Cal. App. 2d 284, 2 Cal.
Rptr. 847 (1960} .

Hohreiter v. Garrison, 81 Cal. App. 2d 384, 184 P.2d 323
(1947).

Bixby v. Pierno, 4 Cal. 34 130, 93 Cal. Rptr. 234, 481
P.23d8 242 (1971).

Bertch v. Social Welfare Department, 45 Cal. 2d 524, 289
P.2d 485 (1955). There is probably no way to reconcile

this with the earlier appellate case of Thomas v. California
Employment Stabilization Comm., 39 Cal. 24 501, 247 P.2d

561 (1952), in which the court applied independent judgment
review in a situation involving denial of application of un-
employment insurance. Thomas remains an anomally in the
case law surrounding independent judgment-substantial
evidence review.
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344

345

354

355

356
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358
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So. California Jockey Club, Inc., v. California Racing etc.
Bd., 36 Cal. 24 167, 223 P.2d 1 (1952).

LeBlanc v. Swoap, 48 Cal. App. 3d 1020, 122 Cal. Rptr. 408
(1975).

Young v. Governing Board, 40 C&l. App. 3d 769, 115 Cal. Rptr.

456 (1974).

Beverly Hills Fed. S. & L. Ass'n. v. Supreme Court, 259 Cal.
App. 2d 306, 66 Cal. Rptr. 183 (1968).

35 Cal. 24 870, 222 P.2d 1 (1950).

Id.at 875-76, 222 P.2d4 at 5, citing 25 Am. Jur. 456-57, §163.
267 Cal. App. 24 750, 73 Cal. Rptr. 452 (1968).

Id. at 752, 73 Cal. Rptr. at 454.

262 Cal. App. 24 656, 69 Cal. Rptr. 137 (1968).

81 Cal. App. 2d 384, 184 P.2d 323 (1947).

See General Motors Corp. v, Cal. Unemp. Ins. Appeals. Bd.,
253 Cal. App. 24 540, 61 Cal. Rptr. 483 (1967); Sears Roebuck
and Co., v. Wallis, 178 Cal. App. 24 284, 2 Cal. Rptr. 847
(1960) .

". . . nor shall any state . . . deny to any person within
its jurisdiction the equal protection of the laws." U.S.
CONST. AMEND. XIV. §1; "all laws of a general nature shall
have a uniform operation." CAL. CONST. Art. I, §11; " . . .
nor shall any citizen, or class of citizens, be granted
privileges or immunities which, upon the same terms shall
not be granted to all citizens." CAL. CONST. Art. I, §21.

Rosenthal v. Hartnett, 36 N.Y. 24 269, 367, N.Y.S. 24 247,
326, N.E. 24 811 (1975).

Id. at 273, 367 N.Y.S. 24 at 249, 326 N.E. 2d at 813,
Id. at 274, 367 N.Y.S. 24 at 250, 326 N.E. 24 at 814.

Salsburg v. Maryland, 346, U.S. 545 (1954) (rules of
evidence in prosecutions for gambling offenses).

Rosenthal v. Hartnett, 36 N.Y.2d at 269, 274, 367 N.Y.S. 2d
247, 250, 326 N.E. 2d 811, 814 (1975).
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Katzenback v. Morgan, 384 U.S. 641, 657 (1966) (in which the
court held that a statute prohibiting the enforcement of the
English literacy requirement only as to those educated in
American flag schools [schools located within United States
jurisdiction] did not work an invidious discrimination in
violation of equal protection of laws.)

Id.quoting Roschen v. Ward, 279 U.S. 337, 339 (1929). -

Id.quoting Semler v. Dental Examiners, 294, U.S. 608, 610
(1935) .

Id. quoting Williamson v. Lee Optical Co., 348 U.S. 483,489 °
(1955) .

394 U.S. 802 (1969).

Id. at 809.

Id. at 81l.

68 Cal. 2d 357, 66 Cal. Rptr. 710, 438 P.2d 358 (1968).

Id. at 367,66 Cal. Rptr. at 718, 438 P.2d at 366 (emphasis
added) . "So long as such classification 'does not permit
one to exercise the privilege while refusing it to another
of like qualificiations, under like conditions and circumst-
ances, it is unobjectionable upon this ground'". Id. at 367~
68, 66 Cal. Rptr. at 719, 438 P.2d at 367, quoting Watson

v. Division of Motor Vehicles, 212 Cal. 279, 284, 298 P.481,
483 (1931).

The court continued by stating, "[s[tatutory discrimination
between classes which are in fact different must be presumed
to be relevant to a permissible legislative purpose, and will
not be deemed to be a denial of equal protection if any state
of facts could be conceived which would support it." Id. at
368, 66 Cal. Rptr. at 719, 438 P.2d at 367, guoting Asbury
Hospital v. Cass County, 326 U.S. 207, 215 (1945).

Id. at 367, 66 Cal. Rptr. at 718, 438 P.2d at 366.
See California Model.
12 STAN. L. REV. 388, 437 (1959~60) (Traffic Law Administration).

See 10 STAN. L. REV. 471 (1957-58) (The California Juvenile
Court.)

See CAL. WELF. & INST. CODE §550 et. seq.
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12 STAN. L. REV. 388, 428 (1959-60) (Traffic Law Adminis=-
tration).

1d.

Id.at 429.

Id.

37 Cal. App. 34 998, 112 Cal. Rptr. 730 (1974).
Id. at 1004, 112 Cal. Rptr. at 734.

CAL. CONST. Art. IV §14.

CAL. CONST. Art. IV §ll1, (emphasis added).

See In re Emmett, 120 Cal. App. 349, 7 P.2d 1096 (1932) (not
applicable to traffic offense or battery); Harmer v.

Superior Court of Sacramento County, 275 Cal. App. 2d 345,
348, 79 Cal. Rptr. 855, 857 (1969) (applicable to any" . . .
civil process without qualification as to the kind or subject
matter of the lawsuit."); Op. Leg. Counsel, 1947 A.J. 5215,
(opinion of legislative counsel that the exemption applies
only to civil process).

120 Cal. App. 349, 7 P.2d4 1096 (1932).

Referring to the exemption of CAL. CONST. Art. IV §11
(prior to November 8, 1966).

", . . Senators and Representatives shall, . . . in all cases
except Treason, Felony and Breach of the Peace, be privileged
from Arrest during their Attendance at the Session of their
respective houses, and in going to, and returning from same;
. « »" U. S. CONST. Art. I §6.

In re Emmett, 120 cal. App. 349, 353, 7 P.2d 1096, 1097
(1932) .

CAL. GOV'T CODE §22.
CAL. GOV'T CODE §26660(a).
CAL. GOV'T CODE §26660(b).

See In re Emmett, 120 Cal. App. 349, 7 P.24 1096 (1932);
Op. Leg. Counsel, 1947 A.J. 5215.
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ADMINISTRATIVE ADJUDICATION OF TRAFFIC VIOLATIONS
CONFRONTS THE DOCTRINE OF SEPARATION OF POWERS

SUMMARY

By Robert Force*

More than 40 years ago the Wickersham Commission, a distin-
guished group of citizens appointed by the President of the
United States, recommended that minor traffic wviolations
should be "decriminalized" and handled through administrative
processes. This proposal was reiterated from time to time,
but to no avail. Recently, New York has adopted a system of
administrative adjudication of minor traffic violations, and
several national bodies including another Presidential Com-
mission have strongly advocated decriminalization and admini-
strative adjudication in this area. At present, the National
Highway Traffic Safety Administration of the United States
Department of Transportation is giving careful scrutiny to
these proposals.

Consideration of administrative adjudication in lieu of the
current judicial process poses several constitutional prob-
lems, among which the separation of powers issue is pre-
eminent. The central question addressed in the principal
paper 1/ and in the summary is: “Does the doctrine of sep-
aration of powers prohibit the administrative adjudication
of traffic violations?" This issue is essentially one of
State constitutional law, and since the laws of the 50
States differ in degree and substance, caution must be exer-
cised in offering any conclusions. Nevertheless, it has been
concluded that a statutory scheme could be drafted which
would not violate the doctrine of separation of powers. As
expressed in the principal paper, 2/ "a statute which:

(1) Complies with the due process requirements for
administrative adjudication

(2) Is applicable to minor traffic violations (which
comprise the bulk of all violations)

(3) Is part of a decriminalized approach to traffic
violations which precludes incarceration as a
sanction

(4) Utilizes sanctions which either are fixed by the
legislature, or are traffic safety oriented, or
which are imposed according to standards estab-
lished by the legislature
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(5) Provide for some form of ultimate judicial review
would probably be constitutional.

The principal paper is not a brief for administrative adjudi-
cation. The decision to adopt administrative adjudication
will depend on the results of empirical studies and policy
considerations. The principal paper, however, examines pos-
sible legal obstacles to the adoption of administrative adju-
dication and exposes those which are of dubious validity.

"Separation of Powers" is generally accepted as referring to
the division of governmental among three departments, legis-
lative department, etc., and each department is precluded
from invading the jurisdiction of another department such as
by attempting to exercise any of the powers of that other
branch. It is more difficult to define "adjudication" be-
cause that term has different meanings depending on the con-
text in which it is used. In the context of the issues
examined in the principal paper, a narrow definition which
equates adjudication with the judicial function, i.e., .
adjudication is what judges do, is rejected. It is uncontro-
vertable that administrative agencies, on certain occasions,
perform an adjudication function, and the various Federal
and State administrative procedure acts specifically provide
for specific procedures to be followed in agency adjudication.
The definition which is used in the principal paper is one
which views adjudication as a decision-making process which
follows a particular form and which includes most judicial
proceedings and proceedings before nonjudicial tribunals
which are conducted in a manner similar to judicial proceed~
ings.

Separation of powers has two pragmatic objectives: (1)
fairness for the citizen when he deals with government or
it deals with him; and (2) the diffusion of governmental
power among several branches of government so as to pre-
vent the concentration of power in any one ‘branch. In
light of recent developments in the law of "due process"
it is suggested that the doctrine of separation of powers
adds little, if anything, to assure fairness to the citi-
zen. Due process is applicable to agency adjudications
and the requirement for an impartial tribunal has been
consistently regarded as an element of due process. Thus,
any benefit to the citizen by way of fairness which is
secured by separation of powers merely duplicates that
which is protected under due process of law.
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The second aspect of the doctrine - deconcentration of
power - requires a more complex analysis. However, aqnce
the distinction between "judicial power" (in the constitu-
tional sense) and "adjudication" is grasped, it is also
clear that administrative adjudication does not violate
separation of powers on this basis eithexr. The essence of
judicial power in the constitutional sense is the respon-
sibility for making the final determination of the consti-
tutionality or legality of legislative and executive action.
It is the power to say what the law is through interpreta-
tion and construction. It is the establishment of a forum
in the judicial branch to which citizens may turn to secure
ultimate protection from arbitrary governmental actions.
But as the late Chief Justice Vanderbilt of the New Jersey
Supreme Court has stated:

"To the extent that the States have resorted to the

use of such administrative tribunals for adjudication,
the business of the State courts has been substantially
reduced, but not their powers because of the constitu-
tional right of an individual to secure a review of
administrative determinations through the great pre-
rogative writs or their modern substitutes even in
circumstances where the legislature may not have
provided for review."3/

Under this view "adjudication" is not "jucicial power";
"adjudication" is a function of "judicial power," a

manner in which "judicial power" may be exercised. It

does not follow, however, that this adjudication function
is exercised exclusively by the courts. Other governmental
bodies have consistently resorted to the adjudication de-
vice where it is an appropriate manner for exercising law-
fully delegated power:s. An administrative adjudication
scheme for handling traffic violations established under
appropriate legislative standards, reserving in the legis-
lature the power to change the rules, and which reserves

to the courts the final power to correct administrative
errors, provide for uniform interpretation, etc., would not
appear to invade either the "legislative" or "judicial"
power.

This conclusion is consistent with the present status of the
doctrine at both the national and State levels. Separation
of powers is less strictly adhered to at the national level.
Long ago the United States Supreme Court, in discussing the
doctrine, observed that there were "matters involving public
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rights" 4/ which Congress could delegate to the courts, or
to an administrative agency. The leading Federal case is
Crowell v. Benson 5/ where the Supreme Court held that sep-
aration of powers was not violated when a matter formerly
within the jurisdiction of the courts was transferred to an
administrative tribunal for initial adjudication. Notwith~-
standing the fact that the decision was qualified by requir-
ing opportunities for judicial review, it is important to
note that the case involved private litigants contesting
private rights - an area where both Federal and State courts
had been particularly vigorous in applying the doctrine of
separation of powers. -

The United States Constitution does not require the States

to adopt separation of powers, yet the doctrine is more
strictly adhered to in the States. Many State constitutions
expressly provide for separation of powers, while in a minor-
ity of States, the courts have implied the doctrine, much
the same as the Federal courts have drawn the implication
from the division of powers among the three branches of gov-
ernment. Administrative adjudication has been permitted in
varying degrees in the States. Some States recognize the
appropriateness in vesting administrative agencies with jud-
icial powers or with power to adjudicate. Many courts
tolerate agency adjudication only in matters which can be
classified as quasi~judicial. The term "quasi-judicial”
often appears to be nothing more than a label applied to
agency adjudication. In the United States the term is ap-
plied in situations where an administrative agency uses a
procedure similar to those used by courts to determine fac-
tual issues as an incident to promoting specific legislative
objectives. Agency action predicated upon the facts so6 deter-
mined may involve the exercise of agency discretion or may,
where action is mandated by the legislature, involve little
or no discretion. The critical requirement in concluding that
a proceeding is "quasi-judicial" is the link between the
agency adjudication and the promotion of a particular legis-
lative objective.

The key to the constitutionality of administrative adjudica-
tion of traffic violations may lie in the approach to sanctions.
Courts have distinguished between administratively imposed
sanctions and penal sanctione. Administrative sanctions are
not intended as or regarded as punishment. Agencies do not

try criminal cases and ordinarily do not impose incarceration
as a sanction. Therefore, any scheme for administrative
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adjudication of traffic violations would require that these
violations be decriminalized. The inability to put a viola-
tor in jail under the decriminalized scheme would not be a
serious loss since imprisonment is rarely imposed for minor
traffic violations. However, sanctions other than imprison-
ment such as fines may be imposed by administrative agencies,
although some states require that the precise amount of the
fine be fixed by the legislature and not left to the discre-
tion of the agency.

The imposition of a sanction by an agency which is tailored

to the direct accomplishment of its objectives will meet with
the least resistance in the courts. This more readily repre-
sents an example of an agency exercising "quasi-judicial®
powers, especially where the agency exercises broad regulatory

‘responsibilities in the particular area. In the traffic area,

sanctions such as compulsory driver education, suspension or
revocation of licenses, since they are intended to promote
traffic safety either by improving driver skills or removing
highway menaces, would clearly be acceptable sanctions.

The legality of agency adjudication often is dependent on the
process followed by the agency. Criticism of agency adjudica-
tion is based not infrequently on claims that the agency has
used unfalr procedures. The late Roscoe Pond, former Dean of
the Harvard Law School, criticized 6/ agency adjudication as
it compared with judicial proceedings in that only judges are
trained to look at both sides of a dispute and base their de-
cisions on legal principles. Judicial proceedings are matters
of public record and subject to review by an independent
branch of the judiciary. Aside from the fact that in the Un-
ited States we train lawyers not judges, and lawyers could be
and often are used as administrative adjudicators, Pound's
conception of judicial justice more accurately reflects prac-
tices in serious criminal cases. Minor offenses such as traf-
fic cases are more often handled in ways that are more charac-
teristic of administrative practices rather than judicial pro-
cedures. Furthermore, there is no reason why administrative
adjudications could not be subjected to the "record" and
"Judicial review" procedures applicable in the judicial system.
Finally due process is applicable to agency adjudication and
can be relied on to insure procedural fairness.

Minor offenses do not ordinarily carry with them the right to

jury trial or as practical matter the right to appointed coun-
sel since that right attaches only in cases where the sanction
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actually imposed is incarceration - a sanction rarely im-
posed in minor traffic cases. Due process does require
an agency to provide an impartial tribunal, notice and
hearing, and probably confrontation and cross—examination.
It is extremely important to note that even beyond due
process many States have statutory requirements supple-
mented by Jjudicial review which are designed to achieve
fairness in agency adjudications. For example, a number
of States have adopted statutes similar to the Revised
Model State Administrative Procedure Act which specify
the procedures to be followed in agency adjudication pro-
ceedings.

These statutes and decisionals law customarily provide for
judicial review of agency adjudication. Clearly issues

of constitutionality, issues of law and allegations of
arbitrariness or capriciousness are reviewable by the
courts. However, the practice for reviewing fact issues
varies among the States. In some States the court exam-~
ines the record to ascertain if the agency determination is
not clearly erroneous, and in othkar States, if there is
substantial evidence in the record to support the agency
determination. In some States review is by way of trial
de novo.

In conclusion it may be observed that the difference be-
tween minor traffic violations and true crimes (tradition-
al crimes) are so manifold and substantial that one can say
that the transfer of the adjudication function to an admin-
istrative agency could be effected without seriously im-
pinging on the power or stature of the judicial branch.

It is apparent that if the adjudication function is trans-
ferred, agency adjudication will retain some judicial chara-
cteristics; if the adjudication function remains in the
judiciary it is expected that the court will bhorrow and in-
novate new techniques which are administrative in character.
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SUMMARY FOOTNOTES

* Professor of Law, Tulane University School of Law.

1/ The author of this summary prepared a legal paper entit-
led "Administrative Adjudication of Traffic Violations
Confronts The Doctrine of Separation of Powers," as part
of consulting services for Arthur Young & Company, in
connection with their study of traffic adjudication pro-
cesses. The Arthur Young & Company study was conducted
for NHTSA of the United States Department of Transporta-
tion and the author's legal paper in toto was included
in the study report. References in this "Summary" to
the "principal paper" are to the legal paper prepared
for Arthur Young and submitted to NHTSA.

2/ Principal papexr page 3.
3/ id at 13.
4/ id at 15.

5/ 285 U.s. 22 (1932). Discussed at pages 15-17 of the
principal paper.

6/ Principal paper pages 44-45.
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APPENDIX E
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and Forfeitures -
Penal Code 1463







Title 11

§ 1463.- Disposition of fines or forfeitures collected in municipal
or justice courts; deposits with court; unclaimed de-
posits

Except as otherwise specifically provided by law:

(1) Deposit and distribution. All fines and forfeitures including
Vehicle Code fines and forfeitures collected upon conviction or upon
the forfeiture of bail, together with moneys deposited as bail, in any
municipal court or justice court, shall, as soon as practicable after the
receipt thercof, be deposited with the county treasurver of the county

in which such court is situated. The moncys so deposited shall be
distributed as follows:

(a) County funds; arrests by state officers. Once a month there
shall be transferred into the proper funds of the county an amount
cqual to the fines and forfeiturcs collscted during the preceding
month upon the conviction or upon the forfeiture of bail following
arrests made by officers or other persons employed by the state or by
the county in which such court is situated, exclusive of fines or forfei-
tures or forfeitures of bail collected from any person arrested by a state
officer and charged with the commission of a misdemeanor undey the
Vehicle Code within the limits of a city within the county.

(b) City traffic safety fund; arrests under Vehicle Code by state
officers; exceptions; county general fund. Except as otherwise pro-
vided in this subdivision, once a month there shall be transferred into
the traffic safety fund of each city in the county an amount equal to
50 percent of all fines and forfeitures collected during the preceding
month upon the conviction or upon the forfeiture of bail from any per-
son arrested by a state officer and charged with the commission of a
misdemeanor under the Vehicle Code within that city, and an amount
equal to the remaining 50 percent shall be transferred to the special
road fund of the county; provided, however, that the board of super-
visors of the county may, by resolution, provide that not more than
50 percent of the amount to be transferred to the special road fund
of the county, be transferred ii : » the general fund of the county.

Once a month there shall be transferred into the genei«l fund of
the county an amount equal to that percentage of the fines and for-
feitures collected during the preceding month upon the conviction or
upon the forfeiture of bail from any person arrested by a state officer
and charged with the commission of a misdemeanor under the Vehicle
Code on state highways constructed as freeways whereon city police
officers enforced the provisions of the Vehicle Code on April 1, 1965,
within the limits of a city within the county which is sct forth in the
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schedule appeariag in subparagraph (c) of this paragraph (1). If
this paragraph is applicable within a city, it shall apply uniformly
throughout the city to all freeways regardless of the date of freeway

construction or completion.

(c) County general fund; arrests by city officers., Once a month
there shall be transferred into the general fund of the county an
amount equal to that percentage of the fines and forfeitures collected
during the preceding month upon conviction or upon the forfeiture of
bail following arrests made by officers or other persons employed by
cach city in the county which is set forth in the following schedule:

County and city Percentage  County and city Percentage
Alameda Contra Costa~cont'd
Alameda oo 18 Pinole -..een.. .. mmem—— e 22
Albany s 29 Pittsburg co-eocecoceaeamee 5
Berkeley -coooieooaoo 19 Richmond oo 14
Emeryville .ol 13 San Pablo ~occoeomcioimaiiaan 12
Hayward oo 10 Walnut Creek --cocoooooo o 24
Livermore . ...ooveiiiioaian 7 County percentage ...-..._. 14
Oakland .o oo o.llo. 22 Del Norte
Piedmont - ocommaoiiiiians 44 Crescent City coceoaoeocnoaaes 19
Pleasanton  aecoceooovocaan.. 17 County percentage -...._... 19
San Leandro - oo cemccccanan- 9 El Dorado
County percentage ..-...... 21 Placerville oo ... e-- 14
Amador County percentage -....-_.. 14
Amador e 25 Fresno
IONE e 25 Clovis  cem e 23
Jackson -eaceoceamcieaaaa 25 Coalinga e 21
Plymouth —cr o aas 25 Firebaugh oo oo 16
Sutter Creek -coeoooioaaen 25 Fowler —coommoeciaiaaa 34
County percentage -....... 29 Fresno oo coeciceiaea 26
Butte HUron woeecceeecimmccenaeaaan 24
Bifgs commcmaii e 75-  Kerman -eoocoevomccocenaaon 14
ChiCo ~oom oo ciccael 22 Kingsburg —cocceeooioia.. 84
Gridley -coeoeie e 49 Mendota cececwocccccemeaanns 11
Oroville -oeeoao oo R 9 Orange Cove -cevcormocnaano. 24
County percentage ----.---- 20 Parlier . cccoooomcmaias 21
Calaveras Reedley -coccaeoamoama o 30
Angels ..o 62 Sanger ccc-caceicciceaaeaea. 29
County percentage -........ 62 San Joaquin ..o .. e 18
Colusx Selma  cocoeaaiie oo ceen 14
Colusa  woe el 13 County percentage -........ 24
Williamsg ceeceai e ae 17 Gienn i
County percentage ---...... 16 Orland - oo o
Contra Costa WilloWs oo oo eeees 36
Antioch  weoeeioiiin 11 County percentage --....... 32
Brentwood .-l oLl 24 Jrumboldt
Coneord -cceemmmmae e 18 ATCAE o e e 9
El Cerrito -ocoomiccmae oo 19 Blue Lake - ove oo eeeeemmee 26
Hercules ... vooonoioas 14 Bureka oo i1
Martinez oo oo 22
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Counly and city Percentage

Humboldt Cond't

Ferndale --ccconoomaannaan - 30
Forttina - cccaeamemccecicanaae 17
Trinidad - icemccmcaeiaecae 11
County percentage -..o-.--- 11
Imperial
Brawley ..o 8
Calexico -oocemcmciomcaans 10
Calipatria -ccmecmemammnanea 30
Bl Centro woeomeoceecmeeaeee 5
Holtville -comv e eacaaeaas 16
Imperial L. 6
Westmorland - ool i2
County percentage -........ 8
Invo
Bishop -eocmmmcimeaeaaaes 25
County percentage .....-.. 25
Kern
Bakersfield --ocvvmcmviconnaa. 10
Delano - e 13
Maricopa -ceo-eroadavmcocnna-- 36
Shafter oo 15
Taft e e 19
Tehachapi -ccooocoeoiainonao. 12
Waseo wocooimeine e 28
County percentage ......-.. 12
Kings
Coreoran c-caceece wececccan. 31
Hanford -ccvemoiciceao.. 21
Lemoore -ooocoiiiiiannn 25
County percentage -........ 25
Lake
Lakeport oo ... 33
County percentage ..-_..... 33
Lassen
Susanville . .o 21
County percentage -.-..... 21
Los Angeles
Alhambra e aes 13
Arcadia - oo a.. 11
Avalon oo o..o 54
Azusa oo eeeaaiiaaos 11
Bell oo 11
Beverly Hills ooooooeaa o oo 14
Burbank . occi. oo iaann 14

County and city

Percentage
Los Angeles—GContinued

Claremont - cceeovimcecnaann- 5
Compton weceomccociaiaciann 16
CoviNA vovvmccmmcamcamaaaan 11
Culver City --cveccamaonconann 10
Bl Monfe woevmmoccamaacanaaas 11
El Segundo wocccercmeciaes 11
Gardena ccvveccvcancacmacanae- 22
Glendale -oceemmucommeacaaae 16
Glendors ccceeveocciannnmana 12
Hawthorne -ccmvcecocccaaccaa 7
Hermosa Beach -ocvnocianoans 14
Huntington Park -.ooo.-__ 12
Inglewooq - eovacmmaea e 18
La Verne -eeeceveomammcecnana 14
Long Beach - ccccccncmceeaaen 14
Los Angeles —ouecnmenanas 8
Lynwood -cooimiiiaeinas 9
Manhattan Beach —ooeeoooanoo 13
Maywood e crimcrcaean 15
Monrovia - .oeeocinaaaiana 11
Montebello cceocmme i 11
Monterey Park - cconoaaaos i1
Palos Verdes Estates --....-. 10
Pasadena - ceccceromiiiiiaaan 9
POmonNa -ceecmmcamcc i 12
Redondo Beach -oooineaaons 15
San Fernando -c-occveecencann 17
San Gabriel . oL 16
San Marin® -ce-ceevoceianann 5
Santa Monica -cccccmmcamanaan 11
Sierra Madre -—oeee comvnaonl. 11
Signal Hill «ovmmaeoaes 24
South Gate -ceveocmavecamaan 13
South Pasadena -ecceccceoen-- 9
TOITANCE ccevcrccrammcmm e 16
VEeINON cavcnccaacmcmcacmmmnne" 25
West Coving acvceccccccmmnnnn 11
Whittier .ccecerccccccccunme- 11
County percentage --..-.-.-- 11
Madera

Chowehilla oo 17
Madera wocevcocmccccearevanaan 16
......... 17

County percentage



County and city Percentage
Mavin
Belvedere --cvcccacmaanmncanan 16
Corte Madera ---coomeoo s 12
TaIrfax cccvovacaccommeaaaa 30
Larkspur eovueowocemnnoooans 30
Mill Valley --fcuivmmmnaecnaas i3
ROSS comaccecvamcccccaiaaae 18
San Anselmo c--eeccmeuccoove- i1
San Rafael cveeoemnomaaanae. 13
Sausalito - ool o.. 21
County percentage .-...... 16
Mendocino
Tort Bragg ac-ecammoceacaaaan 19
Point Arena - ccococmmnucnoca.. 40
Ukiah - v cccciiiaccea 10
WiIlItS oo c e aeae 24
County percentage -......_. 17
Mereed
Atwater aceiei e 23
Dos Palos -comeaeccaocaac e 21
Gustine ..o e ls 23
Livingston - ..o .o._.__.. 14
Los Banos -cceemcaccmccmnaoaae 13
Merced --v-ocaciociciceaen 18
County percentage «.-----.. 18
Modoc
Alfuras .eocmcecmiicicaaoo 42
County percentage -------- 42
Monterey
Carmel occomcececcnnaan i7
Gonzalez oo 10
Greenfield - ceeoomememanaa-o. 13
King City -cocmccommacoaas 36
Monterey «eoceceeeimcecnaccana- 13
Pacific Grove --cecoevvancaaa. 22
Salinas cocmcmcm e 36
Soledad < ccecmnm e 16
County percentage -.-.._-._ 23
Napa
Calistoga wovommcaaaas 37
Napa o ceeo i ccicacraman 11
St. Helena - ccceecaeaaoo 12
County percentage ._------ 14
Nevada
Grass Valley --ccvmcmommccnans 7
Nevada City «comeeocneaaaas 17
County percentage -.-—.--.. 9

County and city Percentage
Orange
County percentage --.-----. 15
Placer
AUBUIT  ccrrccmmcsemenr—ien 18
Colfax veumccncccmcvmamana—== 8
Lincoln cocmccvimcnrimmmcaaaas 26
Rocklin cemecceaccccomaaannaan 16
Roseville  mococcmmmcemaaaea 10
County percentage --------- 14
Plumas
Portol -cceccmaccccvcncamann 19
County percentage --------. 19
Riverside
Bamning el 35
Beaumont oo el 15
Blythe - g
Coachella - oo oo 12
Lorona  wocococomccecaacaao 12
Elsinore coooooocomiaaaiaao. 10
Hemet - 35
Indio ool 16
Palm Springs - ccaeeoecmcec 35
o0 0 1 S 14
Riverside c-ocoicmmmrcncnaeen 16
San Jacinto ---oooooL_.._. 41
County percentage ..-....... 35
Sacramento
Folsom oo 31
Galt il 25
Tsleton --cocooi s 13
- North Sacramento _---_...... 10
Sacramento. - oL 21
County percentage .. ...... 26
San Benito
Hollister oo 9
San Juan Bautista .--..--__. 28
County percentage --...._.. 11
San Bernardino
Barstow - ccoomoe i 23
Chino a-ccecmeman. emmamm o 14
Colton —e e eeen 21
Fontana oo 15
Needles «ooocomcoaoaao.. 33
Ontario - e 20
Redlands - occomoai . 28
Rialto - ool . 15
San Bernardino -----—_.._-._. 20
Upland - -cooeml 14
County percentage —......_. 20



County and city Percentage County and city Percentage
San Diego Santa Clara
Carlsbad mmememmeeeeoaas 8 AIVISO - oo 75
C‘hula Vista -oeooieoiios 23 Campbell .« 16
Coronado - —-cmemamcacececees 25 GilIOY - eme e 28
Del Max - - oo oo 8 Los AIOS —ceonoeieieeien 16
}"21 Cajon oo 17 10§ Gatos mcncuceaocanamacaa 30
Escondido w--ooeoaviomonanans 16 Morgan Hill .ooooooiomunon 11
Imperial Beach -.-eoueeeoeoen 8 Mountain View wocveocomwunes 13
II&""VMQS;‘ Cite T ﬁ Palo Alto - -ooooiiinll 21
auona: LIY ---vovocrononna- San JOSE -cvcoimicmoracnmeann 13
Oceanside -ccvceomaocaoanns v-- 1B Santa Clara - - oo 16
’%’ant Mareos - ooeooveooeenann- g Sumnyvale - ool 26
Rt i bbbt County percentage -.-.ecn-- 16
San Dmgo ------------------- g Santa Cruz
San (j‘g'!:ggnperccntage """"" 25 Capitola coeoroiicaaman 21
L Santa Cruz e 23
Lodi —oovmoimaennns femmeem- 18 Watsonville -eocemoroccecnea 21
;Iiz;)r;tncca """"""""""""" S County percentage -.oono-.. 22
CoAMPOR e m ool e Shasta
3&;‘;’;““ """"""""""" ;‘; Redding oo, 22
"""""""""""""" County percentage --....... 22
County percentage -._._-... i4 Sierra
San Luis Obispo Loyalton -
Arroyo Grande - oo .ceeanoo. 9 (3;0 by Doreen t’ “““““““
Paso RobIES oo 26 . unity percentage ......... 75
Pisrno Beach -coooceoomeceoun. g Siskiyou
San Luis ObiSpo «-cvereocnnen g1 Dorris oo 18 -
County percentage -.----... 16  Dunsmuir ... 29
San Mateo Etna - 18
Atherton oo em oo o7 Fort Jomes ... ... ... .. 46
Belmont ccc e eeeem 7 Montague -------------------- 75
Burlingame ---ccoeoocmoecoenn g8  Mount Shasta ........ ... .. 37
o 40 Tulelake _.__._ .. . __. 33
Daly City «eocooeeocnemcccmenn 24  Yreka oo 30
Hillsborough - ceeecmecmacaaae. 5 Caunty percentage ........ 29
Menlo Park cccocmmoccaacan. 12 Solano
Millbrae -ccweecivmoocoaane 16  Benieila -oecoooioaal... 17
Redwood City --vuvco-wa. weme 27 Dixon ... 28
San Bruno .c-oceeeccmcecoona- 13 Fairfield - oo oL 31
San Carlos -ceamevammeaaaans 8 Rio Vista ... . ... ... 19
San Mateo -cceeeeaccoon_. 42 SuisUn oo e 7
South San Francisco ---—-.... 12 Vacaville oo .. 15
County percentage -.......- 21  Vallejo -commooa il 18
Santa Barbara : County percentage ...... 19
Guadalupe - ccoocemomcioanas 28 Sonorma
0 % 12} + 1o TR 16 Cloverdale -cuce o oeoemoaeen .. 37
Santa Barbara e oon 1 Healdsburg - eevenooee oo 33
Sanfa Maria - ooeeioiananan 12 2etuluma e 2
County percentage --c..-.. 18  Santa ROS8 cooeomeoooooeoe 14
) Sebastopol .. ... 28
Sonoma ool 28
County percentage ........ 19



County and city Percentage ' County and city Percentage
Stanisiaus Tuolumne
COreY uevmnmmmmmmamm e mann s 14 SONOTA . eeeeamcmmmccacamanan 28
Modesto —ccmmmmmomneame e 15 County percentage -.......- 23
Newman cece-e-nmemeccocnm=n= 10  Ventura
0akdale cavmmonmcmmanammn 15 FillMore -.oceeeomeacmcnacan- 16
Patterson --eecee-ccosmomenons 20 0}t 16
Riverbank ---ccecammmeoancnnnn 18 OXDATA wmv e e m e ammem 16
TUrloCK «cccmemacaancsmnonecas 19 Port Hueneme -eeee-eeeeoean- 16
County percentage ----.--.- 156 Santa Pauls -ecoveoccecaccanan 16
Sutter Ventura -cveeacroocmcccceamann 16
Live 0ak —ecovnmmemmncanannas 17 County percentage -..---.- 16
Yuba City -v-cacececninnnaann 17T Yolo
County percentage -..-..-- 17 DAVIS cecmmcccccmecaaeaan 22
‘Tehama Winters —uceoeecceccmcccocacaan 19
Corning -ceev-aneorocccamannno- 26 Woodland - .coeomceemceaean 20
Red BWIEL comcimmmmaanmninnns 39 County percentage ----..-- 20
Tehama ccecomamamcacacemcemn- 10 Yuba
County percentage -..-.--- 31 Marysville —oeeooirceiaaoos 15
Tulare Wheatland -cccccecaioao. 38
Dinuba ae-ccmaoomaiiioannes 21 County percentage --------- 15
O Y DS 23
Lindsay -eeewocecmeemmamnconn 24
Porterville weccecmvoniaaaaeans 26
TUIATE wvmamacmacrm e 20
Visalia - ccowccmaccccnnmmamnn 17
Woodlake -ccceccwmunamnaacann 15
County percentage ---..--- 21

In any county for which a county percentage is set forth in the-
above schedule and which contains a city which is not listed or which
is hereafter created, there shall be transferred to the county general
fund the county percentage. In any county for which no county per-
centage is set forth, and in which a city is hereafter created, there:
shall be transferred to the county general fund 15 percent.

A county and a city therein may, by mutual agreement adjust
the percentages herein.

(d) City funds; arrests by city or state officers for Vehicle Code:
misdemeanor violations. Once a month there shall be transferred to-



each city in the county an amount equal to the total sum remaining
after the transfers provided for in subparagraphs (b) and (c) abeve
have been made of the fincs and forfeitures collected during the pre-
ceding month upon conviction or upon the forfeiture of bail following
arrests made by officers or other persons employed by such city or ar-
rests made by state officers for misdemeanor violations of the Vehicle

Code.

(2) Money deposited with court, returnable or payable to state
or other public agency. Any money deposited with such court or with
the clerk thereof which, by order of the court or for any other reason,
should be returned in whole or in part to any person, or which is by
law payable to the state or to any other public agency, shall be paid
to such person or to the state or 1o such other public ageney by war-
rant of the county auditor, which shall be drawn upon the requisition
of the clerk of such court.

Unclaimed bail. All money deposited as bail which has not been
claimed within one vear after the final disposition of the case in
which such money was deposited, or within one year after an order
made by the court for the return or delivery of such money to any
person, shall be apportioned between the city and the county and pajd
or transferred in the manner hereinabove provided for the apportion-
ment and payment of fines and forfeitures. This paragraph shall con-
{rol over any confiicling provisions of law.
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Table 2. SUMMARY OF DRIVER IMPROVEMENT PROGRAM EFFECTIVENESS **

Significance Over

Control Group or RPost . Miscellaneous
Study Standard Group Period Treatment Comments
Acc. ] Conv. ] Both | {Months KEY
HARNING LETTERS {%/L) '
Terple & Ferguson "S ns - 24 N=200: Safety letter I-A
(1958a) 24 N=200: Control - no contact
Campbell (1958) - S - 22 N=2880: W/L 1-8
20 N=3814: Control - no contact
King (1960) - - S 6-24 N=139 high violators: W/L
6-24 #=139 high viclators: W/L returned 1-C
S 6-24 =193 low violators: W/L
6-24 H=84 low violators: M/L returped
Kaestner, Warmoth & - - S 6,12 N=232: Soft-sell W/t
Syring {1967) - - S [t=231: Personalized, standard ¥/t I1-0
- - NS 6,12 #=240: Standard W/L
v 6,12 N=241: Cantrol - no contact
McBride & Peck? 5| wst - 7 N=2924: Low threat/low iatimate W/L
(1969) S NS - 7 N=2924: Low threat/high intimate W/L
NS nst - 7 N=2924: High threat/low intimate W/L 1-E
NS+ HS+ - 7 N=2324: High threat/high intimate W/L
HS NS - 7 K=2924: Standard W/L .
7 N=3019: Contral «» dummy mail codtact
Marsh {1971) NS Hns - 12 N=1274 males: W/L
12 N=1379 males: Control - dummy mail contact Refer
NS NS - 12 N=195 females: W/L . to
12 N=156 females: Control - dummy mafl contact I11-¢C
Kaestner & Speight* - - HS 12 H=236: "Last chance"” W/L Covered
(1974) 12 #=199: Contrel - no contact in text
Marsh (1973)* NS NS - 24 N=1274: W/L Refer to
24 H=1379: Control -~ dummy mail contact 1I-o
Epperson & Harano*? is NS - 6,12 N=8124: Low threat/high intimate W/L Covered
{1974) 6,12 N=8299: Standard W/L in text

*Misleading 2s reported by Goldstein. These contrasts ware significantly superior to the control using t-tests

{p < .05), but not hy the more conservative Dunnett statistic.

The fact that all letter treatments were

directionaliy superior to the control s in ftself statistically significant based on a simple sign test.

*Studies not reported in Goldstein's 1973 review.

'Study also evaluzted effectiveness of a questionpaire and a follow-up reinforcement letter. MNo effects found on

questionnaire.

Follcw~up lettar effects were dependent upon the type of W/L received.

®Study also evaluated the effectiveness of an informatioral pamphlet and a follow-up reinforcement letter. The

inforrational pamphlet influenced accidzats but not canvictions during the first 6 months.
foliow-up letter interacted with the type of W/L.

**State Driver Improvemant Analysis - Vol IT. J.P. McGuire, R.J. Bernstein et. al.,

Tontract #D0T-HS-4-00957, November 1875, Public Systems Incorporated, Sunnyvale, California.

For convictions, the



Table 2. SUMMARY OF DRIVER IMPROVEMENT PROGRAM EFFECTIVENESS (Continued)

Significance Over
Control Group O¢ Post Miscellaneous
Study Standard Group Period Treatment Comments
Acc. | Conv,| Both | (Months) ) KEY
GROUP MEETINGS ONLY
Coppin (1961) NS s - 12,24 N=244: 1 hr. meeting (DINM) . 11-A
12,24 N=196: Contro} - no contact
Coppin, Marsh & NS N - 12 N=1440: 1 hr. meeting (DIN) 11-B
peck (1965) 12 N=610: Control - no contact .
Marsh (1971) NS NS - 12 N=1660 males: Subject Interaction Meeting (SIM)
NS s - 12 N=1631 males: Leader Interaction Meeting {LIN)
A NS - 12 N=1557 males: Group Educational Meeting (GEM)
NS NS - 12 N=1666 males: Driver Improvement Meeting (DIM) 11-C
5t NS - 12 N=1652 males: Group Administrative Review (GAR}
N=1379 males: Control - dummy mail contact-
NS NS - 12 N=200 females: SINM
NS NS - 12 N=196 females: LIM
NS NS - 12 N=202 females: GEN
Hs NS - 12 N=197 females: DIN
S NS - 12 N=208 females: GAR
N=156 females: Contrel - dummy mai{l contact
Hallace (1969) - - NS 6 ° N=72: Attitude Modification Sessfon
. - - NS 6 N=74: Crash Prevention Program
- - NS 6 H§=82: Perceptual Modi{fication Program 11-0
- - S 6 N=150: Excused
- - NS [ N=113: No shows
N="9: Control - came in, filled out questionnaire -
dismissed
& N=132: Centrol - no contact
Kaestelle & LeSeur - S - 6 N=509: 3 - 2 hr. traffic safety clinics 1I-E
(1965) . 5 N=585: Control - no contact :
Moare (1967) - NS - 6,18 N=367: 3 - 2 hr. traffic safety clinics 11-F
. 6,18 N=424: Control - called in for one short session
0'Heall & McKnignt - - NS 3 | N=427: Group interviews I1-6
(1970} 3 N=253: Control - appeared and dismissed
Henderson & Kole NS NS - 1.81 yrs N=144 males: 8~hr. group discussion 11-H
(1967¢) 1.97 yrs N=191 males: Control ~ appeared, pretested
Scott & Greenberg NS NS NS 36 N=134: Group sessions I1-1
{1%68) 36 N=104: Individual formal hearing

'significantly worse than the control group.



Table 2. SUMMARY OF DRIVER IMPROVEMENT PROGRAM EFFECTIVENESS (Cuutinued)
Significance Oyer Post Miscellaneous
Control Group Or | Perfod Comments
Study Standard Group (Months) Treatment KEY
Acc, | Conv, | Both_ .
GROUP MEETINGS ONLY
{Continued])
Schlesinger & NS NS NS 18 N=221 males, white:. 3 - 2 hr. sessfons
Travan{ (1967) 18 N=253 males, white: Control - no contact 11-9
NS NS NS 18 N=922 males, black: 3 - 2 hr, sessions *
— 18 N=813 males, black: Control - no contact
Schiesinger & NS NS NS 18 =401 male, white: 1 hr.
Travani (1967) 18 .N«589 male, white: Control - no contact
NS NS NS 18 N=744 male, black: 1 hr. 11-K
18 N=933 male, black: Control - no contact
NS ] NS 18 N=320 male, white: Lecture
NS NS NS 18 N=7C4 male, black: Lecture
Nisconsin DMV (1969) NS NS - 13.6 N=15,708; 3 - 2 hr. sessions 1I-L
23.1 N=3,018: Control - "reguiar procedures"
Harano & Peck (1971) S st - 12 N=1776 males: 18 hr. traffic schoo)
12 H=1768 males: Control - fine only 11-M
NS NS - 12 =244 famales: 18 hr. traffic schoel
12 N=324 females: Control -~ fine only
Owens (1967) NS NS - 12,24 N=100: Fine & traffic school
Hs ns - 12,24 N=100: Fine & probation & traffic school I1-N
. NS NS - 12,24 N=100: Fine & probation
12,24 N=100: Fine only B
‘Marsh (1973)* NS NS - 24 N=1806: SIM
NS NS - 24 N=1827: LIM 11~0
NS S - 24 N=1759: GEM
NS S - 24 N=1863: OIM
NS S - 24 N=18660: GAR
24 N=1535: Control - mail dummy contact
Kaestner & Speight* - - L 12 N=97: National Safety Council D.D.C. Covered
12 N=71: Control - no contact in text

*significant for given subgroups

*Studies not reported in Go1dste1n s 1973 review



Table 2,

SUMMARY OF DRIVER IMPROVEMENT PROGRAM EFFECTIVENESS (Continued)

-

significance Dver

‘ Control Group or Post Miscellaneous
Study Standard Group Period Treatment Comments
ACC. ] Cpnv.] BOth { (Months) : KEY
INDIVIDUAL HEARINGS
QHLY
Coppin, Peck, Lew NS | S - 12,24 |Ne967: Short tndividual sesston R 111-A
& Marsh (1965) 12,24 H=967: Control - no contact
Marsh (1871) NS S - 12 N=1432 males: legular Individual Hearing (RIH) Refer to
NS 5 - 12 N=1408 males: Lxperimental Individpal Hearing (EIH) 11-C
12 N=1379 males: Cuntrdl - dummy mail contact ,
s S - 12 #=174 females: RH
S 5 - 12 N=160 females: EIH
12 N=156 females: Control
Xaestnar & Syring S s - 12,24'. R=613 males: Interview 111-B
{1967a, 1967b, s s - 12.24 N=5388 males: Control --no contact
1967¢, 1968)
" Kleinkneecht (1969) - - NS 6 H=63 males: Irnformation + Restriction Penalty IT11-C
. - NS [ H=60 males: Information but no Restriction
- - NS 6 N=58 males: Information + Restrictfon but no pepalty
6 H=105 males: Standard probation or suspension
0'Heall & Mcknight T - - NS 3. N=386: Individgai interview ' Refer to
(1970) 3 N=253: Control ~ appeared & excused -
Henderson & Xole S ‘S - Combiped {N=2226, over 60. 1 acc.: ‘One-day c){nic'
{1967 a & b) experf- [M=1493, over 60, ] avc.: Control - no contact 111-D
S S - mental N=2663, 2 or more acc.: QOne day clinic
. X 4.5 yrs)H=2003, 2 or more acc.: Contral - no contact
NS NS - Combined |N=79, invotved in fatal] acc.: One day clinic
controls |N=69, involved ip fata) acc.: Control - no contact
) ¥ 3.9 yrs
Wallace (1969)U - - S 6 N=80: Behavior modfficatioﬁ trnaimeﬁr ) Refer to
6 ¥=211: Control ~ no contact group combined with 11-0
partial contact
Scott & Greenburg NS [ NS NS 36 N=104: Indfvidual formal hear#ﬁg ’ Refer to
{1968) . 36 N=134: Group session I1-1"




Table 2. SUMMARY OF DRIVER IMPROVEMENT PROGRAM EFFECTIVENESS (Continued)

Significance Over

Control Group or Post , Hiscellaneous
Study Standard Group Period Treatment Comments
Acc. [ Conv. | Both | (Months) KEY
INDIVIDUAL HEARINGS
oiLY (Contirued)
Hisconsin DMV (1969) S S - 17 N=15,363: Interview, re-exam, counseling Refer to
23.1 N=3,018: Control - "regular procedures* -
Temple & Ferguson NS S - 24 H=200: Interview (not clear) I1L-E
{1958b) 24 N=200: Control - no contact
Campbell (1958) - S - 13.5 ‘N=4621: Hearing + suspensien or probation 111-F
14.8 K=2769: Control - no contact
King (196¢C) - - S 6-24 N=139: Re-exam + instruction Refer to
6-24 H=139; Re-exam + probation . -
Marsh (1973)* NS S - 24 N=1432 males: Regular Individual Hearings Refer to
{continuation of RS S - 24 H=1408 males: Experimental Inpdividual Kearings I11-0
1971 study) 24 N=1379 males: Control - dummy contact
Kaestner & Speight* - - NS 12 H=203: Suspension Covered
(1974} - - s 12 N=222: Probationary licensa in text
12 N=199: Control - no contact

*Studies not reported in Goldstein's 1273 review




1
MISCELLANEOUS ADDITIONAL COMMENTS ON DRIVER IMPROVEMENT
STUDIES TABULATED IN TABLE 2

KEY: 1. Marning lLetters
STUDY

(WL - ‘ .

COMMENTS

A. Temple & Ferguson
{1958a)

. Campbell (1958)

oo

C. King (1960)

D. Kaestner, Warmoth
* & Syring (1967)

E. McBride & Peck
(1969)

KEY: 1I. Group Meetings

. . . . e

~N U w P E-3 3 N By -
..

1.
2.
3.

Assignment préceJures unknown.
Not much information availzble to evaluate.

No random assignment; ex post facto matching involved,
Advisory letter group had 10% more mean months of exposure.
Groups compared only on prior points. Higher points for
letter group.

No mention made as to how letters-returned were handled.

No information on how groups wére selected.

Returned warning letters formed the no-letter centrol
group,

Do not agree with Goldstein's conclusion that results are
suggestive, ‘

Possible biases associated with cxaminer's decisfons.
Sample size small.

Equivalence of groups not clear.

Subsequent DMV actions not known,

No biases reported; however, only prior accidents,
convictions and total involvement were considered.
Criterion is basically a conviction measure,

Age by letter interaction. Almost all of the letter
effects due to positive effect on drivers under age 25.
Some of the significant differences could be attributable
to the large number of a posteriori contrasts performed
without additional protection level for increased experi-
ment-wise error rate (e.g., Scheffe & Tukey technigues).

Yery small biases found on age, marital status and prior
driving record controlled through covariance analysis.
Control group sent postage-paid return card requesting
verification of address (note: Goldstein did not comment).
Yery large Ms.

Only

A. Coppin (1961)

B. Coppin, Marsh &
Peck (1965)

C. Marsh (1971)

LX) N -
.

One-third did not show--only those who appeared were
included. .
Random assignment, but significant differcnce between
numbers in experimental and control groups not explained.
Experimentals older; no difference on prior violations or
accidents, marital status, or type of lTicense.
Interaction effects by age reported,

Random assignment, but controls worse on prior violations
and accidents.

Forty-one percent of experimentals were no-shows; included
in analyses.

Differential handling of treatments during post-period
probably rendered the treatment effects conservative,
although Goldstein did not find the author's arguments
convincing.

Random assignment; very small biases found and statisti-

cally adjusted. .
Control group was sent a "dummy contact" so that unavail-
able subjects could be removed from the study.

Analyses included no-shows.

Very large Ns.

Some of claimed significance based on .20 alpha and no
:ontrgl of cxperiment-wise error for number of comparisons
ested. .

]State Driver Improvement Analysis - Vol II, J.P, McGuire,

R.J, Bernstein et., al., Contract #DOT—HS-4-00967,.November
1975, Public Systems Incorporated, Sunnyvale, California.



KEY:

MISCELLANEQUS ADDITIONAL COMMENTS ON TABLE 2 (Continued)

11. Group Meetings Only (continued)

STUDY

" COMMENTS

(=]

.

»

Wallace (1969)

Kastelle & LeSeur
{1965)

Hoore (1367)

0'Neall & MeKnight
{1970}

Henderson & Kole
{1967¢c)

Scott & Greenbery
(1968)

Random assignment, but results biased due to eliminating
no-shows from their respective treatments.

No-shows and excused subjects trzated as experimental
groups, which is improper.

One of the control groups was required to appear, then
dismissed, which i5 more like a treatment than a control
condition.

No-shows inciuded in analysis.

Controls "drawn from same population as experimentals®;
authors claim groups similar on age, prior violations and
residence, but not clear whether assignment was completely
random and no data given showing comparability.

Subjects who did not attend all of the sessions were
dropped; possible source of bias.

More refined analysis and longer follow-up of same drivers
as Kastelle & LeSeur (1956), and some additional research
on new subjects.

No-shows. removed from both groups by having the controls
appear. Therefore, the controls were treated, though less
extensively, than the experimental groups.

Random assignment claimed, but no data shown on comparability.
No-shows excluded (same techniques as Moore).

Control group is really a treatment since they got & notice
and were required to appear.

The only significant difference reported was that among the
violations, the control group had significantly more persons
with two or more points., Houwever, this reviewer's calcula-
tinns indicate that the significance-calculaticn was in
error and did not even approach significance. The earror
resulted from the authors' basing their error term on the
entire sample instead of just the failures, which is a much
smaller number and results in a much larger error term.

The post-treatment period was only three months.

Random assignment after testing; no differences on age,
prior record and exposure. .

Controls came in and were tested.

A11 Ss had prior clinic treatments but continued to have
accidents. They therefore represent a "hard core® group.
Surprisingly high attrition rates attributable to "record
spoilage and other factors.” The “"other factors" are not
explained but the size of the attrition and the fact that
the rate for cxperimentals was significantly higher raises
serious questions. Goldstein does not discuss implications
of this latter attrition factor.

Groups matched on personal characteristics, but experis
menta} had fewer prior violations. sssignment was not
vandom and the assignwent technique is not described.

Very small Ns and Jarge attrition due %o matching require-
ments and lbcating subjects. Attrition rate also was
differential treatment.

Some suggestive evidence that treatment effects were .
moderated by persenality characteristics and prior driving
record, but no evidence of differential attitude change
due to treatment.



MISCELLANEOUS ADDITIONAL COMMENTS ON TABLE 2 (Continued)

#EY: 11. Group Meetings QOnly (Chntinued) ! . -
STUDY COMMENTS
J. Schlesinger & 1.. Random aséignment; 4 of 55 variables significant;
Travani (1967): ° experimentals had more prior violations and shorter mean
Revoked Oriver time to renewal. This number of differences could
Retipnstatement almost be due to chance.
Program 2. Mo-shows removed from both control and experimental. >

3. #Probable bias due to differential non-venewal ‘rate and
removing non-renewees from data. Possible bias due tb
removing 650 subjects from experimental group because
criminal record could not he checked.

4, Goldstein believes that there was a tendepcy to assign
worse people to experimental treatment.

K, Schlesinger & 1., Random assignment; no evidence of bias except the probable
Travani %]957): bias introduced by removing no-shows from experimental
First-Time groups but not from controis.

Habftual 2, Some suggestive evidence that lecture was effective for
Violators whites but not blacks.

L. Hisconsin DMY 1, Claimed random assignment with checks on age, sex, residence.

(1969} Comparison on prior record showed varying temporal periods.

2. Post-treatment data not comparable because of differential
post-exposure. Conversion to 12-month period makes them
more comparabie, but not entirely so.

3. Ho~3hows not discussed.

4, Contradictory evidence; controls lowest on mein viplations
and accidents, but highest on percentage involved.

M. Harano & Peck . 1. Contro) condition was & court fine. :
{1971} 2. Treatment significant through various interaction effects.
3. ‘Random assignment; substantial bias found and statistically
adjusted.
4. Very large Ns.
N. Owens (1867) 1. Assigned in chronological order in blocks of 100. No

further checks.

2. No check on group comparability.

3. Findings somewhat paradoxical fn that traffic school had
significant positive impact on violations in second year
but not in first year. Some evidence that probationary
vestriction made traffic school less effective.

4. No-treatment conditions was actually a court fine.

0. Marsh (1973) 1.+ Follow-up analyses to the 1971 study; same random assign-
ment and statistical refinement through analyses of
covariance.

2. MNo-shows jncluded and factorial hands-off condition far
1/2 of subjects through pest 12-month period. ’

3. GEM became significant at p < .10 (two-tailed), but
follow~up treatment became non-significant.

4., Follow-up treatment analyses weak and conservative dué to
thk~ fact that less than 50% of the subjects who violated
und2r the follow-up condition actually recefved a
follow-up treatment. The means were directionally
suggestive of a postive effect.

5. A1 analyses performed with males and females com-
bined. Separate analyses would have been preferable

6. Very large Ns.
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MISCELLANEOUS ADDITIONAL COMMENTS ON TABLE 2 (Continued)

111, Individual Hearings Only

STUDY

COMMENTS

c.

b.

m

F.

Coppin, Peck, Lew
& Marsh (1965) ¢

Kaestner & Syring
(1967a, 1967b,
1967¢c & 1968)

Kleinknecht (1969)

Henderson & Kole
(19672 &’ISGZb)

Temple & Ferguson
{1558b)

Campbell {1968)

HoWw N

1.

3.

- DN
)

.

Not randomly assigned; matched retrospectively on prior
record, age, sex and marital status.

Eleven percent and 15% of hearing cases were no-showss
included in analyses.

Comparability of results confounded by controls getting
more subseguent hearings; but this tends to strengthen
the positive findings since bias would favor the controls,

Random assignment; no difference on prior violatfon or
accident.

Significant differential attrition rate rafses the
possibility of bias.,

Ho-shows apparently dropped from analysis.

Random assignment with some attrition; no differences on
age and prior entries,

Extremely, bad drivers and mostly young.

Extremely few cases and extremely 1ittle posi-treatment
exposure. CoT

Random assignment claimed, but the number of biases found
suggest some more random selectivity.

Significance for experimentals in post-period even despite
worse prior records and longer exposure, -
It was not clear why post-treatment exposure differences
occurred.

Ca?es were selected hecause of accidents not violations or
points.

Ho data reported on the comparability of the groups by
area of residence.

No-shows excluded and no data reported on number, The
authers "believe” it was less than 5X.

Not clear whether letter was complete treatment or whether
ft was invitation to an interview; subsequent information
confirms the latter,

Treatment comparability figures not reported,

Same with post-DMY actions.

Ho-shows not mentioned.

Assighment not random; drivers with worst records tended
to get more severe treatments.

Treatment is hearing plus suspension or probation;
no-shows were suspended.

Differences still significant in favor of treatment groups
after adjustments for differences {n temporal exposure,
Lack of data on comparability of groups on other variables
and the assignment process renders the large treatment
effects equivocal.



APPENDIX G

Evaluation of the Weighted Caseload
Technique and Trial Court Costs

Department of Finance

April, 1975

G-i



State of California

Memorandum

Date :April 30, 1975

To  Mr. Edwin W. Beach
Assistant Director
Department of Finance

From

Subject:

Dapurtment of Finance
Program Evaluation Unit

Weighted Caseload Technique and Trial Court Costs

The report which follows was prepared by William Banks, Kenneth Binning, and

- dJack Smith in response to your request for an evaluation of Arthur Young and

Company's weighted caseload technique, as it pertains to the trial court
system. Cost/output data.has also been develoyed for Califarnia for Fiscal

Iear1197g-74 and previous time periods and interstate comparisons have been
aveloped,

The substance of the report may be summarized as follows:

1.

ieasurement error may significantly affect the accuracy of the weighted
caseload system. ,

The weighted caseload system is the best method presently available for
estimation of hours worked by judges.

Estimates of working hours per day range from 6.80 for Superior Court judges
Zn districts with 17 judges or greater to 5.30 for judges in 1-2 judge
istricts.

Tiere is no evidence of substantive jncreases or decreases in judicial
productivity based upon weighted or unweighted filings and dispositons.

Cost per disposition is increasing faster in California than in other
states and faster than inflation alone can explain.

Expenditure per capita for judicial activities is high in California
relative to other states.

talifornia has fewer judges per capita than most states and pays its
Judyes more than all states except Hew York,

In California, cost per disposition and cost per judge have been increasing

more rapidly in the municipal and justice courts than in the superior courts.

Revenue should not be considered a viable measure of courtroom performance,

AN
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JUD{CIAL WORKLOAD
Weighted Caseload System

The weighted caseload system {s the method used by the California Judicial
Council to measure the workload of judges, The weighted caseload system
assigns numerical welghts equal to the average number of minutes (in the
courtroom and chambers outside the court facilities) spent by judges on
different kinds of cases {e.g., Criminal, Family Law, Eminent Domain),
Assigned weights are based upon a survey conducted for the Judicial Council
by Arthur Yoeuig and Company. dJudges in the 40 courts surveyed filled out
time and workload reporting forms from which the final weighted caseload
averages were derived. However, the accuracy of the survey is brought into
doubt due to the fact that the number of dispositions indicated by the
survey differed from Judicial Council counts. This difference was great
enough that disposition counts on the survey reporting forms were ignored
whenever Judicial Council counts were available. We believe that information
such as the time spend during the various phases, and for various actions
during an individual case, is uniikely to be reported more accurately than
dispositional status. MWe would, therefore, hesitate to rely upon the
absolute weights established by the weighted caseload system in determining
the need for new judgeships. The existence of a sampling evror is acknowledged
in the text of the Arthur Young report but measurement error is ignored and
the ranges for estimates of judicial staffing requirements at given levels
of confidence must be enlarged accardingly.

Vespite its Timitations, the welghted caseload system does have some value,
At the present time it 1s the best method available for estimating hours
warked by judges, Also, by using the relative weights of differant kinds of
cases (e.g., one Juvenile Delinquency case equals two Family Law cases equals
4,27 Civil Petitions), one is able to adjust for varying case mixes. The
average criminal case requires much more time than the average civil case.

If the number of criminal cases increases, while the total number of cases

is unchanged, total workload will increase. The weighted caseload system
provides a mechanism for dealing with such changes.

Horkload of Judges

Table I (attached), which is based on data from the Arthur Young report,
shows estimates of Superior and Municipal Court judges working time. For
clarity we will elaborate only on that part of the tahle ralating to Superior
Court judges in 3-10 judge districts. A1l of the following estimates are
baced upon 215 working days per year. Judges in 3-10 judge Superior Court
districts spend 5,05 hours per day and 27.12 man-weeks per year sman-weeks
based on a 40-hour work week) on case-related activity; if, in addition to
case~related acfivity, we consider court administration, assighment to other
courts and other judicial activities, the time increases to 6,18 hours per



day and 33,21 man-weeks per year. Excluded entirely from the
estimates are all community activitias expected of a judge vhich are
nonjudicial in nature.

Input and Qutput of the System

Table II (attached), which is based upon Judicial Council information, Shows
the number of judges, filings, dispositions, and cases pending for the
Superior Court system in 1971-72, 1972-73, and 1973-74, The total number
of filings increased 1.98 percent from 1971-72 to 1972-73 and 5,53 percent
from 1972-73 to 1973-74. The total number of dispositions increased 1,62
percent from 1971-72 to 1972-~73 and 2.94 percent from 1972-73 to 1973-74,
The number of judges 1increased 1.27 percent from 1971-72 to 1972-73 and .2
percent from 1972-73 to 197374 and the number of cases pending decreased
.56 percent from 197172 to 1972~73 and .52 percent from 1972-73 to 1973-74.
If we take the mix of cases into account and assign weights, the adjusted
filings increased 2,71 percent from 1971-72 to 1972-73 and the adjusted
dispositions increased .51 percent in the same period. Irrespective of the
analytical method, the dispositions and filings seem to be Increased at a
very slow rate, The number of judges is also increasing slowly and the
backlog is decreasing slightly. There is no evidence of substantive
increases or decreases in productivity.

n backlog of cases awaiting trial is an inevitable byproduct of a non-
instantaneous judicial system, The mere existence of a backlog is not
necessarily a problem, To make such a determination one must analyze the
magnitude of the phenomena and note whatever trends are occurring, According
to the Judicial Council statistics, the number of cases awaiting trial in
Superior Courts peaked in June 1970 for criminal cases and June 1971 for
civil cases. The criminal backlog has fallen from 3916 to 6532 in the period
from June 1970 to June 1974. The civil backlog has decreased from 83,433 to
74,285 in the period from dune 1971 to June 1974, [t is plain that the
number of cases awaiting trial is decreasing; the question of whether the present
magnitude is unacceptable is left unanswered.

Another unresolved issue concerning backlog is the fact that filings continually
exceed dispositions in both ¢ivil and criminal cases without being reflected in
the total number of cases awaiting trial. The Judicial Council addresses this
subject in its 1973 report: "Filings have exceeded dispositions in every

year for which comparable figures exist and this relationship is to be expected
since: (1) dispositions can never exceed filings over an extended period;

(2) dispositions necessarily lag behind filings; (3) most important, many

cases are filed that are later settled or abandoned without being formerly
dismissed, remaining inactive sn court records without becoming part of real
workload backiog." We admit that such an explanation might explain the
phenomena for civil cases but criminal cases must be resolved one vay or the
otier. Table Il (attached) shows the number of criminal filings and dispositions
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in Superior Court for the years 1962-63 through 1973-74. The number of
filings exceed the number of dispositions by 65,618 in this time period
yet the number of cases awaiting trial at June 30, 1974 was only 6,582.
This difference may, in part, be explained by those cases where defendants
have "jumped" bail and a date for trial is never set. However, assuming
the magnitude of these occurrences is not great, some cases are being
disposed of without being reported or the number of filings is overstated.
Regardless of which situation obtains, the Judicial Council statistics
may be in error.
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JUDICIAL COSTS: INTERSTATE COMPARISONS

Based largely on summary data published by the U.S. Department of Justice and
direct contact with ‘the court adwinistrative offices of several states, we have
made a number of {interstate tomparisons of expenditures for judicial activities.
Broad conclusions following from these comparisons are: (1) cost per 4isposition
is increasing faster in California than in other states and faster than inflation
alone can explain; (2) expenditure per capita for judicial activities is high in
California relative to most states; (3) State government in Californfa accounts
for a smaller proportion of total expenditures for judicial activities than in
all other states; (4) California has fewer judges revative to population than
mostYstites; and (5) California pays its judges more tuan all states except

e York. .

Cost Per Disposition

Table IV (attached) compares the cost per disposition in California with four
other states: Pennsylvania, Texas, J11inois, and Oregon for the years 1968-69
through 1971-72 (the most recent year for which summary data was available}. In
California the cost per disposition increased approximately three times faster |
than the Consumer Price Index, (CPI), a measure of general inflation in the
economy. The cost per disposition in ®ennsylvania and I11inofs also increased
faster than the CPI. The cost per disposition in Texas increased less than the
CPI and actually decreased in Oregon over the two years for which we have data.
{Other states were contacted, but were unable to provide us with data in time
for inclusion fn this memo).

At Jeast four factors might contribute to the relative increases in cost per
disposition:

1. Inflation in the legal field and court-related activities may be greater
than in the general economy as reflected by the CPI.

2. The mix of dispositions may have changed such that the later years are
characterized by a higher proportion of cases which require large
amounts of court time and expenditure.

3. Changes in court procedures and Tegal requirements may have increased the
amount of time and expenditure necessary to dispose of cases.

4. The courts may have become less efficient.
While Table IV displays relative trends in cost per disposition for each of the
five states, we stress that direct comparison of cost per disposition {s prababl
not valid. Each state has its own He?gnition of wiat a "disposition” is. In
California there may be multiple dispositions of a single case, as it is trans-

ferred between courts, while in Pennsylvania a case is considered "disposed” only
when it is ultimately resolved by the court system, and there can be only one

G5
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disposition per case. Thus, the cost per disposition in Pennsylvania is
artificially high when compared to California or other states, -

Expenditure per Capita for Judicial Activities

Table V (attached) compares expendfture per capita in California and six other

states. Direct comparison is more valid in Table V than in Table IV, since the

problem of differing definitions of "disposition" is no longer present. Next to .
New York, California has the highest expenditure per capita for judicial activi-

ties. This indicates that the judicial system in California is relatively

expensive, but does not consider differences in the "guality of justice®, or

procedural variations, among the states.

State Portion of Expenditures for Judicial Activities

Table Vi (attached) compares the percentage of expenditures berne by State
Government in California and six other states for the years 1968-63 through
1971-72. In California, the State has consistently provided a smaller percentage
of total expenditure for judicial activities thaw any of the six states shown in
Table VI. In fact, the percentage contribution of the State of California is
less than in any of the forty-nine other states.

Capital Expenditures on Judicial Activities

It may be of interest to note the level of capital expenditure on Judicial activ-
{ties. Table VII provides this information for California and six other states
for the period 1968-69 through 1971-72. Table VII shows that capital expenditures
have fluctuated greatly from year to year and 1n 1971-72 decreased over the pre-
vious year for four of the seven states, including Califernia. This data
represents yearly expenditure for capital only and should not be construed to
represent actual capital costs for {ndividual years.

Number of Judges

Table VIII shows the number of authorized trial judgeships as of July 1, 1971

for Cal{fornia and twelve other states, and the number of authorized judges per
100,000 population. In 1971, California had 5.0 trial judges per 100,000 people.
California had fewer judges per 100,000 inhabitants than ten of the other states
included in Table VIII. The range went from 4.3 judges per 100,000 population

in Massachusetts to 21.5 judges per 100,000 population in New Mexico. These com-
parisons appear indicative of a relatively greater caseload per judge in

ga}}gorn}a and perhaps higher utilization of commissioners and referees in
alifornia.

Salardies of Judges

Table IX (attached) compares the salaries of judges in the fifty states at three
court levels: supreme courts, intermediate appeliate courts, and general triai
courts. In all three categories, California ranks second only to New York in
salaries pald. Associate Supreme Court justices in California are paid $51,615
compared to a national average of $36,117. At the intermediate appellate court
level, California pays $48,389 compared to a national average of $36,763. At
the general trial court level, Superior Court justices in California are paid
$40,322 compared to a national average of $32,485. In addition, Table IX shows



that United States Supreme Court Justices are paid $60,000 per year and U.S.
District Court judges are paid $40,00C per year. Finally, it is noted that
as of September 1, GCalifornia judges will earn the following annual salaries:

Chief Justice, State Supreme Court $61,609
Associate Justice, State Supreme Court 57,985
Justice, State Court of Appeal 54,361
Judge, Superior Court 45,299
Judge, Municipal Court 41,677

G-7



CALIFORNIA TRIAL COURT COSTS, REVENUE, AND COST/UNIT COMPARISONS

A more detailed review of trial court costs in California can be made by
utilizing information published by the State Controller's Officel/ and

state budgets. Table A shows reported trial court costs for fiscal years
1963-64, 1967-68, and 1973-74 by reporting category., Because reporting

is not uniform, we cannot be certain that costs reported for a particular
court exclude such items as jury costs and law libraries. However,

District Attorneys, Pubiic Defenders, County Clerks, Grand Juries, Marshalls
and Constables are excluded from all costs; capital costs are likewise

excluded.
TABLE A
; Y
California Trial Court Costs

Reported Costs Reported Costs Reported Costs Percent

196371964 967/1968 Percent 197371974 Percent Change
Cost Categories (fn millions) {in mi}lions) Change {in miilions) Change 1963/1964
1. Justice Courts $4.8 $5.8 +202 $14.4 14er | isat
2. Hunicipal Courts $19.5 $30.2 +55% $63.8 g 227%
3. Superior Courts $14.9 §$22.9 454% $49.1 142 230%
4. *Other Court Costs® $2.9 $4.2 +441 $4.6 10X 56%
5, State Costo $6.0% $8.4 440X $17.8 2s 197%
6. Total Costs $48.1 $71.5 +49% $150.7 1093 213%

Consumer Price Index
(California) 92.7 102.2 +10% 136.9 +34% +481

® Estimated

a

JData arn Feported by counties in differing format; therefore, costs represented as being applicable to an
!ndivfdual court b{ one_county may include costs represented in “other court costs® by enother county.
'Ozser court':-costs fnclude Jury costs, Jury commissioners, law 1ibrarfes, court reporters and
other costs®,

It should be noted that total costs data in Tables A and B are not comparable
with the California data in Table V, since Table V includes categories
(primarily appellate courts) not included in Tables A and 8.

1-/State of California, Office of the Controller, Annual Report of Financial
Transactions concerning Counties of California, Fiscal Years 1963-64;
1967-68; 1973-74.



These data indicate that trial court costs in California have risen dramatically
since 1963-64 and that the major increases have occurred in the last five years,
Part of these increased costs is related to an fncrease in system size which is
in turn related to population increase. In order to remove this component,
certain cost/unit of output measures were developed. Table B indicates these
basic measures and arrays them by court type.

TABLE 8
tost/unit Comparisons
Percent
. ~ , Percent Percent Change
Court 1863-64 1967-68  Change 197374 Change 1963/64-1973/74
1. Sugerior!/
A. Cost/Judge b 468,756 $91,590 3% $149,525 63% nn
8. Cost/Judictal positions &/ - 378,108 14x $124,735 50% 8l1
C. Cost/Lisposition $70.98 $97.42 | 30% $148.88 { 61X 1108
2. Hunfcipal
A. Cost/Judge ¢/ $76,656 $99,163 29% $167,959 69% 119%
8. Costfludge equivalent §77.262 $85,712 24% $157,591 653 104%
€. Cost/Disposition - $2.56 $3.31 29 $5.67 Yats 1212
0. Cost/llon-parking Disposition $5.23 $6.88 32% $13.90 § 1022 166%
3. Justice
A, Cost/Court $16,758 $22,868 k3 $65,087 185% 288%
B, Cost/Hon-parking Disposition §6.16 $6.99 13% 318,11 | 199% 194%
Copsumer Price Index
(California) 92.7 102.2 | +10% 136.9 | +342 +482

%’ Includes State shares of Superior Court systea,
Y/ Includes referecs and comissioners.
£/ Adjusted for differential work assignment.

The data presented in Table B illuminate two major concerns. The first is the
rapidly increasing cost of the trial court system. By any measure used, cost
increases have been well in excess of the consumer price index, and in fact
appear to have exceeded the consumer price index for medical care from
1967-1974. The second concern is the greater increase in costs per disposition
for municipal and Justice Courts relative to Superior Courts,

Revenue as a Measure of Productivity

Table C indicates trial court revenues reported for the fiscal years 1963-64,
1967-68, and 1973-74. Revenues have followed the trend of costs by exceeding
the Consumer Price Index (even after adjustment for a 15% population 1ncreaseh
however, the bulk of court related revenues are generated from vehicle code
fines and parking violations which, of all categories of revenue, can least be
attributed to actions of the court.



TASLE €

Trial Court Related Revenue

Percent
Change
1963-64 1967-68 Percent 1973-74 Percent 156)/64 -
Revenua Type {tn nillons) (In millions} Change {in milljons) Change 1973/74
1. Countzy
A. Vehicle Code Fines $23.1 ' $36.8 +59 $42.3 +15 483
B, Othor Cuurt Fines ¥ $6.0 $6.8 "3 16,4 4140 72
C. Forfeitures and Penalties ‘32.8 $3.5 +23 $7.0 +39 +145
2. Hunicipal
A. Yehicle Code Fines $32.9 $42.5 +29 $58.6 +38 478
8. Other Court Fines ¥/ $10.2 $12.3 +2) 22,7 +85 123
€. Other Penalties $1.3 $0.21 -519 $0.13 ~62 900

Includes city and county of San Francisco.

&,
ﬁ Primarily parking meter violations,

Revenue is not a meaningful measure of court productivity. Any meaningful
comparison of cost and revenue would have to include all activities generating
cost and revenue. These activities would include police forces and penal
systems as well as the courts and their officers. If all costs are considered,
it is highly unlikely that court revenues would exceed costs.

Certain categories of revenue such as forfeiture of bafl may be viewed as
measures of ineffective judicial action. Forfeiture of bail, in a criminal
case, exclusive of traffic violations, could be considered evidence of inappro-
priate bail setting, while low forfeitures could just as easily reflect
excessively severe bail setting policies., For these reasons as well as other
philosophical considerations, revenue should not be considered a viable measure
of courtroom performance.

RICHARD RAY
Chief
Program Evaluation Unit

RR:bml
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Type of Court

Workload of Superior and Municipal Court Judges

Case related

Plus Court
administration
assignment
to other courts
and other

alone judicial activities

Superior Courts
1-2 Judge Districts Hours per day worked 4,33 5.30
Man weeks worked per year 23.25 28.59
3-10 Judge Districts  Hours per day worked 5.05 6.18
Man weeks worked per year 27.12 33.21
11 and up Hours per day worked 5.55 6.80
Man weeks worked per year 29,83 36.53
Municipal Courts Hours per day worked 4.88 6.54
Man weeks worked per year 26.25 35.16

Information from Judicial Weighted Caseload System Project; May, 1974; Arthur

Man weeks based on 40-hour work week.

Young and Company.

——
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TABLE 11

Superior Courts

Number of Judges, Filings, Dispositions, Cases Pending

Year Judges Filings Dispositions Cases Pending *

Civil Criminal Total Civil  Criminal Total Civil Criminal Total
1973-74 478 | 507,583 54,479 562,062 430,492 49,570 480,062 74,285 5;582 80,867
1972-73 477 | 470,986 61,605 532,591 411,496 54,840 466,366 74,180 7,099 81,289
1971-72 47 456,769 65,487 522,256 | 397,556 61,372 458,928 | 74,324 7,426 81,750

1971-72, 1972-73 figures from 1974 Judicial Council Report.
1973-74 figures from Judicial Council statistical office.
* At end of fiscal year.






TABLE 111

california Superior Court Criminal Filings. Dispositions. and BacklogY

Year Criminal Filings Criminal Dispositions g&:?i?:; ?ii:%*
1973-74 54,479 49,570 6,582
1972-73 61,605 54,840 7,099
1971-72 65,467 61,372 7,426
1970-71 76,426 69,032 8,863
1969-70 Nn,422 63,554 9,916
1968-69 68,159 58,510 8,877
1967-68 55,067 47,348 6,476
1966-67 46,537 40,786 5,145
1965-66 42,992 39,145 4,395
1964-65 38,010 35,668 3,576
1963-64 35,618 32,650 2,821
1962-63 35,240 32,949 « 615
Yotal 651,042 585,424

* £nd of Fiscal Year

Ysource: Judicial Council, Annual Reports for 1965, 1966, 1968. 1970, 1972,
1974, and unpublished information obtained from the Judicial Council's
statistical office,
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TABLE IV

Increases in Judicial Cost/bisposition

Percent Change

Y0869 106970 ISI01 157172 over feur yesrsZ) Price Indexd/
California $ 52 $ 63 $73 $ 77 +48.1% 15.2%
Pennsylvania n/a $310 $337 $359 +15.8% 9.0%
‘}exas $161 $161 $168 $172 + 6.8% 15.2%
Itinois §$55 $ 60 $ 64 . $ 74 +34.5% 15.2%
Oregon n/a n/a $ 48 $ 47 - 0.2% 3.8%

v Disposition data for this calculation was obtained from annual reports of the Judicial Council
for California and by telephone contact with court administrative offices for the other
states. The disposition data includes dispositions rendered by all levels of the court system.
The data were adjusted to exclude traffic and parking violations.

2/ Three years for Pennsylvania and two years for Oregon.

3/ The percentage reflects the time perfod by State for years shown with available data.







TABLE V

Expenditure per Capita for Judicial Activities

a/ Source: U.S. Bureau of the Census, Statistical Abstract of the U.S. for 1974.

. Total
State/Year Expenditure
Population 3/ for Judicial Expenditure
(thousands) Activities par Capita

California

1971-72 20,286 $178,668 § 8.81

1970-71 20,016 170,051 8.50

1969-70 19,711 140,372 7.12
New York

1971-72 18,349 188,738 10.29

1970-71 18,260 170,894 9.36

1969-70 18,105 153,156 8.46

. Penasylvania

1971-72 11,901 83,496 7.02

1970-71 11,816 76,903 6.51

1969-70 11,741 61,673 5.25
Texas

1971-72 11,428 49,486 4.33

1970-71 11,241 46,389 4,13

1969-70 11,045 40,642 3.68
11linois

1971-72 11,182 73,858 6.61

1970-71 11,125 65,648 5.90

1969-70 11,039 59,063 5.35
Oregon

1971-72 2,139 14,301 6.69

1970-71 2,102 12,538 5.96

1969-70 2,082 10,005 4.85
Arizona

1971-72 1,862 12,489 6.71

1970-71 1,792 11,959 6.67

1969-70 1,737 10,347 5.96
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TABLE VI
State and Local Proportions of Expendftures for Judicial Activities?/

State Share of Expenditures

State/Year for all Judicial Activities
California
1971-72 11.5%
1970-71 10.9%
1969-70 12.0%
1958-69 13.4%
New York
1971-72 20.7%
1970-71 21.2%
1969-70 21.8%
1968-69 20.3%
Pennsylvania
1971-72 30.6%
1970-71 22.2%
1969-70 22.0%
1968~69 16.2%
Texas
1971-72 20.7%
1970-71 18.4%
1969-70 20.5%
1968-69 18.8%
I1Tinois
18971-72 32.4%
1970-71 32,94
1969-70 35,0%
1968-69 33.1%
Oregon
1971-72 26,5%
1970-71 27.0%
1969-70 22.9%
1968-69 18.0%
Arizona
1971-72 13.5%
1970-71 13.3%
1969-70 14.0%
1968-69 12.4%

&/ Source: U.S. Department of Justice, Law Enforcement Assistance Administration,
Expenditure and Employment Data for the Criminal Justice System. Annual reports
For 1568-69 through 1971-72.
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TABLE VII

Capital Outlays on Judicial Activities &/
(millions of dollars)

Percent Increase

Percent Increase

Percent Increase

State 1968-69 1969-70 pver previous yr. | 1970-71 pver previous yr.| 1971-72 | over previous yr.
California $ 846 $15,558 1,745.2% 426,644 71.3% $18,930 -29.0%
State 40 54 35.0% 17 116.7% 25 -78.6%
Local 806 15,504 1,823.6% 26,527 71.1% 18,905 -28.7%
New. York 3,657 6,365 74.1% 10,024 57.5% 12,384 23.5%
State 104 122 17/3% 98 -19.7% 179 82.7%
Local 3,553 6,243 75.7% 9,926 59.0% 12,205 23.0%
Peg?sylvania 202 649 221.3% 1,454 124.0% 1,030 —29.2%
tate - - - - - - -
Local 202 649 221.3% 1,454 124.0% 1,030 -29.2%
Texas 2,231 1,935 -13.3% 1,040 -46,3% 638 -38.7%
State 4 2 -50.0% 9 350.0% 31 244.4%
Local 2,227 1,933 13.2% 1,031 -46.7% 607 -41.1%
I1linois 235 370 57.4% 398 7.6% 757 90.2%
State 85 134 57.6% 153 14.2% 144 ~5.9%
Local 150 236 57.3% 245 3.8% 613 150.2%
Oregon 163 65 -60.1% 99 52.3% go | -19.2%
State - - 0 - - - -—
Local 163 65 -60.1% 99 52.3% 80 -19.2%
Arizona 411 378 -8.0% 294 -22.2% 373 26.9%
State 40 61 52.5% 26 -57.4% 58 123.0%
Local 3N 317 -14.5% 268 =15.54 315 17.5%

a/ Source: U.S. Department of Justice, Law Enforcement Assistance Administration, Expenditure and Employment

Data for the Criminal Justice System. Annual reports for 1968-69 through 1971-72.
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TABLE VIII
Population and Authorized Trial Judgeships, July 1, 1971, Selected States

b/

2/ Source: U.S. Bureau of the Census, Nationa
* These figures vepresent the assumption that there 1s one judge per court,

8/ Source: U.S. Bureau of the Census, Statisti

cal Abstract of the U.S. for 1974,

Survey of Court Organization, 1973.

1971 & Courts of Courts of Number of Judges

Population General Limited : per 100,000

(thousands) durisdiction* Jurisdictior Total &/ Population
California 20,286 438 575 1,013 5.0
New York 18,349 337 2,953 3,290 17.9
Pennsylvania 11,901 234 623 857 7.2
Texas 11,428 216 1,464 1,680 14.7
I11inois 11,182 605 -- 605 5.4
Ohio 10,739 251 487 778 7.2
Michigan 8,996 135 316 451 5.0
Florida 7,025 137 650 787 11.2
" New dersey 7,305 168 655 823 11.3
Massachusetts 5,762 46 202 248 4.3
Oregon 2,139 61 203 264 12.3
Arizona 1,862 54 182 236 12.7
New Mexico 1,022 26 184 220 21.5






TABLE IX
JUDICIAL SALARIES IN APPELLATE AND TRIAL COURTSEI

: Intermediate General Trial Date of Last
State Supreme Court Appellate Court Court Salary Change
Mabama . . . . . $33,500. ... ... $33,000 . . .. . $25,000. ... 1/1/75
(32,500)
Alaska . . .. . 44,000. ...... ... e e e e 40,000 . . ., . . 5/1/74
Arizona . . . . . 37,000. ... ...35000 ,..... 33,000, . .. 1/6/75
Arkansas . . . . 27,800 .. ... e e e e e e e 25,000 . . . . 7/1774
California . . . 51,615 . .. ... ,48,38%9 , . .., . .40,322. .. .. 871774
Colorado . .. . 35000 .. ... .. 32,000 ,..,...28,000..... 7/1/73
Connecticut . . . 36,000 . . . 0 v b s e e e e s 34,500 . . . . . 771774
Delaware . . . . 38,000. ... . ..... e e 35,000 . . . .. 6/1/74
Florida . . .. . 40,000 .. ... .. 38,000 . ..... 36,000 . ... . 171775
Georgia . . . . . 40,000 . . . . . .y e e e e e e 32,500 . . 6/1/74
- (44 ,600)
Hawaii . . .« 32,670 . . . . . v i e e e e e e e 30,250 . . . . . 7/1/70
Idaho . . « . . . 30,000 . . . . v ¢« v v v v v v v .. . 27,000, ..., 771478
Minois . . . . 42,506 ... .. ..40,000 , ... .. 30,000 ., . . .. 1/6/75
(37,500)
Indiana . . . . . 29,500....... 29,500 ., ., ... . 26,500, .. 1971
fowd .. ... . 33,000.......... e e e e e e 29,800 , ., .. 7/1/74
Kansas . . . . . 32,500 . . .. 00w e e e e e . L 27,500, .. .,
{30,032) . ... 1/13/75
Kentucky . . . . 31,500 . . . . .« v & v v v v v v v . 26,000 ., . .. . Acts of 1974
Tegisiature
Louisjana . . . . 37,500 . . ... .. 35,000 ... ... (32,000) .. .. 91/74
Matne . . . o v . 26,000 . . . L0l il e e e e 25,500 . . . . . &/1/74
Maryland .. . . 42,800 .. ., .. .. 43,100 . .. ... 38,000 ., .. . 7/1/7¢
Massachusetts , . 40,788 . . . .. 37,771, 0L L . 36,203 ., ... 1y
Michigan . . . . 43,500 .. ... .. 41,961 . . ... L 26,500, .. ..
: ' (41,759) . . .. 1/1/75
Minnesota . . . . 36,500 . . . .. ... . e e e e 32,000 ., .. .. 711473
Mississippi . . « 34,000 . . . . . . . s . 44 ... .30,000..... 771774
Missouri . . . . 31,500 ... ....30,000 ,....,.28,000.....10/13/72
Montana . . . . . 27,000 . .. .. .. .. C e e e e e e 25000 . .. . . 7/1/74
Nebraska . . . ., 35,600 . . ... . ... e e e e s e e 32,500 , . . .,
. (34,000). . ... 1/1/75
Nevada . ... . 35,000......... e e e e e e 30,000 . .. .. 1/1/75
New Hampshire . . 33,B00 . . . ... .. ... ... .. 33,069 ... .. 6/1/74
New Jdersey , 48,000 . .. ... .45000 , .. ... 40,000 . . . . . 6/28/74
New Mexico ., 29,500 . .. .. .. 28,000 ... ... 27,000 . . . . . 2/1/78
New York . .. . 60,575 . . . ... .51,627 . .. .. .48,998. . ... 1/1/75
North Carolina . 38,000 . ., .. . . 35,500 ... .. . 30,500 . .., . 7/1/73
North Dakota , 28,000 . L . . e e e e s e e e e e e e 26,000 . ... . 1/1/7%
Ohio . .. .. . 40,000 .. . ., .. ., . 37,000 ... ... 34,000 . . . . . 1972
Oklahoma . .. . 30,000 ..., .. ..26,000 .. ... .25,000..... 7/1774
Oregon . . . . . 32,000...,...-.31,000 .....,29,000..... 7/1/74
Pennsylvania . . 50,000 . . . .. .. 48,000 . . . . .. 40,000 . . . . . 12/1/72
Rhode Island . . 33,000 . . ... .. e e e e e e » o« . 31,000 . .., .. 5/26/74
South Carolina . 36,380 . . . .. « . e e e e .. 36,380 . ... 711774
South Dakota . . 28,000 . . . . . . .. v h e e e e 4 oa 0 206,000 ... .. 7/1/74

3/ source: National Center for State Courts, Quarterly Survey of Judicial Salaries

in State Court Systems, March 1975.
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N

Intermediate General Trial Date of Last
rate Supreme Court Appellate Court Court Salary Change 4
Tennossee . . . . $39,330 . $36,052 L, L. $32,775 . . . 9/1/74
Texas . « - .+« . 40,000 . . .. .. 35,000 e v e . . 25,000 .. ... 9/1/73
(38,00)
utah . . « + + . 24,000 e e e e e b e e e e . . . 22,000, ... 771113
Yermont .+ . . . . 29,900 s e e e e e e ke e e s . 25,80, ... /1474 ¢
virginia . . . . 40,300 e e e e e e e 29,900 . .
(40,200) . 7/1/74
washington . . . . 34,825 . .. ... 31,650 ... ... 28,500 ., . . .. 1/1/74
West Virginia . 32,500 . e ... 26,000 ... .. 1973
Wisconsin 39,726 e e e e e e e e e e 26,296 . . . . .
(35,296) . 1/1/78
Wyoming . . . . . 30,000 e e e . 27,500 . . 1/1/75
Disctrict of
Columbia . . . . 38,250 , . e e e e y 36,000 . . N/A
Federal System . ., 60,000 . .. .. ‘e e 40,000 . . . . . N/A
Commonwealth of
Puerto Rico ., . 32,000 ... .. e e e e e 26,000 . 7731774
National Average . 36,117 .. ... . 36,763 . .. ... 32,485 . « N/A
«
N
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Opinion Survey Instruments
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Field Office code _ _ _ (1-3)

Field Office Name

DEPARTMENT OF MOTOR VEHICLES
TRAFFIC CITATION

PROCESSING QUESTIONNAIRE

The Department of Motor Vehicles is interested in learning the
driving public's attitude about a new program being studied.
Currently, if a person receives a traffic ticket, he must contact
the court in the location where the ticket was received. This
new program would allow a person receiving a ticket to go to a
Department of Motor Vehicles office anywhere in the state to pay
his fine. His case would be heard by a traffic safety person who
is legally trained, but not a lawyer. If he did not like the
Department of Motor Vehicles decision, he would then go to the
court for review. In other words, if you get a ticket, you would
go to the Department of Motor Vehicles rather than the court.

We are interested in your frank and honest answers about this
new system, but we do not want to identify you as an individaal.
Therefore, do not write your name on this gquestionnaire. If you
do not know an answer, make a choice that best describes your
feelings.

This is not a test and will not affect your drivers license
renewal.

Please mark only one answer for each guestion.

Thank you for your cooperation.

1. Have you heard ox read anything about this new
program prior to this survey?

1
i e W

2. Where did you hear or read about this?

NEWSPAPET « v e v avensoosorsnssnvssasaasensnaneasse L7}
ANOtNEY PErSON..eecseveanrssnccnsanconsoacnnnes L]
RAA1i0. +teaeseaaseesssncansranssovsnnscsaccrascs L_7° (5)
TEleVAiBIiON . s veesnravensasenosanncansonnnnens L7t
MAgAZING. i turneeennnnnnensnrnrsnnsnocansecanses L_/°
Never heard about f......eccveeeeanenccacassee L_7°



Do you feel less serious traffic tickets should be
taken out of the courts and handled by:

Department of Motor Vehicles

hearing OffiCer..ivieeierssanvacennenassonnnes L7}
ANOthEY AgeNCY..ececescccesacansasesasssnsennes L 72
Or 1eave aS 18..ceverosssrsnssnanssacascsonssnnns é%%;’
Improve the current court SYSteM.....ccoceveses “

Do you feel a legally trained Department of Motor
Vehicles hearing officer would be as fair

as a judge?

2

YE8.usuaennsons £ 71
L7

NOveseeosnanons

Would you prefer a lawyer rather than a traffic safety
hearing officer who was legally trained to hear
your case?

YeS.ueneneenaes L 7%
7

NOwesoooannanann

Would you still prefer a lawyer if the cost would
result in higher taxes or fines?

YeS.everaveeess £ 71
L7

NO:cessaosesonsnoe
Still prefer traffic safety hearing
officer who is legally trained...cececsseenscaes /7%

Have you ever appeared at a Department of Motor
Vehicles hearing?

YOB.urewonanens L7
L7

NO.veoevaoansoans

If the Department of Motor Vehicles was handling
traffic tickets and you received a citation,
would you most likely:

Mail in the finNe..viecuieconvcscasssasasnanness £ 71}
Pay fine in pPerson.....ceccececcacncassencsoees L_7*

(6) &

(7)

(8)

(9)

(10)

(11)



10.

11.

12.

13.

14.

Approximately how many moving traffic citations have
you had in Ccalifornia within the last 5 years?

(e £ V- [::7;

3 = 4iiiertnncranacnans 3

5 OF MOX@ssasnacennnane L7

Ll = 2 iiinieniinnraanes

When you received a citation, did you usually:

Appear . in court and plead guilty.....cceeeeanse /7%
Pay a fine only (by mail or to a clerk)........ /7%
Appear in court and plead not guilty........... /_7°
NO CiltationS...veeeceeenrecencnsenrnnerevessene J 74

If you have ever appeared in traffic court, please
describe your most typical experience:

Very hurried...cveseeeecenarvessssonanrasanenss L7}
Somewhat hUrried..ceveceesecevssessnsooennsnnse 2
ADOUL AVEYAGE.eeveusroasoesonssnnssoassocsnnens L_J°
Somewhat UNhUYYried..ceeeevescrsseonnnasenasoanne 270
Very unhurried....eeececscecevanoncvavanssvavee L 7°
Never appeared in traffic COUYE...veereeavsvons 6

If you have ever appeared in traffic court, please
describe the fairness of your penalty:

VeryY faillesceereecsoncoscccerossacrcnsssnnsonass Lo 7
Somewhat Falr..eeeiicenrserssncsannsassccaancsasne

Somewhat UNFAir...eeeeernessavecnsceasconasases L 77
Very Unfaireeeecececeneeanerarsansnnsccansunass £ 7"
Never appeared in traffic COULt.....ceveeaesene £ 77

1
2

Usually, if you paid the fine, did you do so because:
YOU Were guilty¥eeeeeeeerevreessnonsnnccassneere L 7°
You were not guilty but did not have time
to fight the ticket....veevvveesvesnvansarans 72

NO CitationS.ueeeieeseesesscnnsnnnsnacannnsenns 7%

If you usually pleaded guilty, and appeared before
a judge, what were the results of your appearance?

Full fine or penalty was imposed......eeeeeeoss L 7°
A reduced fine or penalty was imposed.s..ssese- z
Sentence was suspended....ceceeccscenevaassoess L 77
Ticket Was digmMigB8ed.caceceeccoseriocesnscnoene 27"
Was required to attend traffic SchOOl........oes /[ 7°
NO CitationS..seeveseeesuveoevovassancaansssone Lo 70

(12)

(13)

(14)

(15)

(16)

(17)



15.

16.

17.

i8.

19,

20,

21.

-~

If you were pleading not guilty to a traffic citation
would you rather have the police officer:

Present at your NEaring..a.ceecescssesascecsias [::7;
Not present at YOUr hearing....cseessscesacssns

If the police officer was not present should he:

Submit a statement of what happened......eeesse Z_7°
Submit nothing just the ticket....eviececacsens
Send some other officer to represent him....... Z _/?

Generally, do you feel appearing in court will
reduce your penalty?

YeS.eeasnaarens [::7;

NOuvnasrasncens

In my opinion, people with bad driving records
should pay higher fines:

YESeuneensnosvraonnne [::7;

No.lll.l.l..-"!l.ltl

No Opinion...c.oveese £_7°

Hearings and fines for moving violations should be
the same for everyone in all areas of the state:

YeSeeeennnnnnvenaneen L7}
NOuuevooesosannsoenenn £ 72
NO opinion....vevesses L 73

Juveniles should be treated in the same manner as
adults for moving violations.

(Y- P sany £/

NOuvevsevoaoowane L_7F

Do you feel over the years that the procedures for
handling traffic cases in the courts have:

IMPLOVEGe e e rsenncnnsonnnonesanvace L7t
Stayed the Same.....cvevecaasrsonae z
GOLLEN WOYS€.svesvereeencnvncovvaer L 72
Not familiar with procedures.......

(18)

(19)

(20)

(21)

(22)

(23)

(24)



The following questions are for statistical purposes only:

22. Your age

Under 20 yearS...... /7!
h 20 = 29 .. vaivanncnns [::7:
30 = 39.ciiivnnnnnes L7 (25)

40 =~ 49 . ieinnnnenns L7
i 50 = 59ciiivennenenrs L 7%

60 and over......es.

23. 8Sex

MBle..oeonenvnoneoans [::7; (26)

Female.eeesaenavonns

24. What is your approximate family income per year?

0 ~ $6000..c0vsunnnnan veeae 70
$6000 — $B000....svavuaanns L 7%
$8000 - $10,000..cccevece. L_7° (27
$10,000 - $15,000....000... /7"
$15,000 - $25,000..c00evees £ 7°
$25,000 OF OVer...cuvenenes L7

25. Approximate miles you drive per year:

Less than 2500.....0c00eive /7
2500 = 7500, 0ecccnnnnnces /7
7501 - 12,500 . c0nurnrnnnns £ 7° (28)
12,501 = 17,500.u.venceene. L7
17,501 - 22,5000 cvecnee L7
Over 22,500 ..ccveeenccenne L7

26. What is the highest grade you completed in school?

Less than 9th grade............. /7!
Some high SChOOl...vvevceuvnnsaes L _7°
High school graduate.....ve.e... /. 7°
SOMe COLLEg@.ceennnnonennannvaas L 7%  (29)
2 year college degre€@...veeesvees £ 7°
4 year college degre€.......v... £ /7"
Graduate WorK..uveeeeeesoeownaes £ 77

Thank you!



Field Office code
Field Office Name
”~
DEPARTAMENTO DE VEHICULOS DE MOTOR

7
CUESTIONARIO DEL PROCESO DE CITACION&S DE TRAFICO

EL Departamento de vehiculos de Motor estd interesado en estudiar

la qﬁltud del plblico motorista acerca de un nuevo programa que

esta 51endo estudlado. En el presente, si una persona recibe una
citacién de traflco, el debe comunicarse con la corte en la localidad
en que la citacidn fue re01b1da. Este nuevo programa facilitard a

la persona que recibe la citacién gue pague su multa en cualquiera

de las oficinas del Departamento de Vehiculos de Motor en el

estado. Su caso serd oido por una persona de seguridad de tr&fico
qulen ha rec1b1do entrenamiento de las leyes pero que no es un abogado.
Si 81 no estd de acuerdo con la decisidn del Departamento de Vehiculos
de Motor, é1 puede entonces, ir a la corte para una revisién. En
otras palabras, si usted recibe una citacidn usted irfa-al Departa-
mento de Vehiculos de Motor en lugar de la corte.

Estamos interesados en su respuesta franca y honesta acerca de
este nuevo sistema, pero no deseamos identificarlo personalmente,
Por lo tanto, no escriba su nombre en este cuestionario. Si usted
no sabe la respuesta, escoja la respuesta que mejor describe su
manera de pensar.

Esto no es un examen y no afectard la renovacidén de su 1lcenc1a
de manejo.

pPor favor marque solamente una respuesta por cada pregunta.

. + 2
Gracias por su cooperacion.

'y .
1. Ha oido usted o leido algo acerca de este nuevo programa ahntes
de este censo?

L rntasataanas !
;«r D (4)

g
[ T A £

2. Dénde oyd o leyd acerca de esto?

PETiGALCOS cvuvrraraerasesnsanrensennensnnsenneoneenne £ 7}
OLXa@ PersSOMaA...ciceeierneeetsnncennscesoaraancnnnenne £ 72
LT B ARV A )
TelevisiOn. it niriininittennenoneerannnnnannnnenee Lo 7Y

o 5
No tenia conocimiento, l::76

L A R I N I R R N R ]



Cree usted que citaciones de trafico de menos importancia
deben ser llevadag a las cortes y procesadas por:

Oficial de audiencias de DMV....veveveeivecercansnnss /71t
OLra AgenCiad cvesevensrtvecctcecnanenvssassannnnnnnnns £ 7%
Bajo el sistemd en efectO.cevescecsevoanvnsesvnnonase L 73 (6)
Mejorar el sistema de cortes en efectO....iesvevvnene /7"

Cree usted gue un oficial de audienciaslentrenado al respecto
de las leyes por el Departamento de Vehiculos de Motor serfa
tan justo come un juez?

-3 SN 1

NOveeresoovesosnaon [:72 (7)

Preferirfa usted un abogado en lugar de un oficial de audiencias
de seguridad de tr&fico que ha sido entrenado al respecto de las
leyes para ofr su caso?

S{b!.l.o.lulc.nuo.‘ Cyl (8)

NOeosanaavsaannsane 2

preferirf{a aun a un abogado si el costo resultar{a en impuestos
o multas mids altas?

T S A A
' =7

NOueooneansnonanans 2

Prefiere todavia a un oficial de audiencias de seguridad de 3
trafico quien ha sido entrenado al respecto de las leyes../ 7

Ha aparecido en el pagado a una audiencia en el Departamento
de Vehiculos de Motox?

1
Nl B a0

Si el Departamento de Vehficulos de Motor estuviera procesando
citaciones de tréifico y usted recibe una citacifin, usted
posiblemente: :

Pagaria la multa por COYreo..,........ccevceveveavees /771

Pagarfa la multa en persona {11)

“edsemrasatesnrasnsesaven



10.

1.

12,

13.

14.

‘ 7z . . . s s
Aproximadamente cuantas citaciones de trdfico (en movimiento)
ha tenido en California durante los Qiltimos cinco ahos?

Ninguna ceeecaercaas Z 7:
Lom 2 urennnnnnnnnne L7
3 binnnnnanna. 78 (12)

5 OMAS vevevenewsee L 71

Cuando usted recibid una citacidn, usted generalmente:

Aparecié en corte y se declard culpable cvevesueeseeas h

Pagd la multa solamente (por correo o a un empleadol. /72 (13)
A i 3

Aparecid en corte y se declard inocente..,........e0.0. /7

No tiene citaciones ....iievieeieecenrnnenecanvannnnes Lo7"

Si usted aparecidé alguna vez én la corte de trdafico, por favor
describa su experiencia mis tipica:

MUY QPUFAA0 e esesuesvssesrvstsccnosannnnsenanansnasass LT3
ALlgo APUXAAO .ececeeanevonrrnrssncrssacasonsanconannnne £ 72
NOXMAL - sevseonsnassnovassvsacsonascunnsannsevssnsavenes /73
BAlgo GeSPACIO cruervernsacsnnsssncsnnsnerssnncanannans 2o f4 (14)
MUY Q@SPACLO.eenceetsvenereneressesogasnnassnnenennan LT3
Nunca ha aparecido en la corte de trdfico............ /76

Si usted ha aparecido alguna vez en la corte de trdfico, por
favor describa la justicia de su sentencia:

e L D S 4
Algo JUSEA, ... .iieeinrentancnataconrornenrcannsnnnes 272
ALgO INJUSEA.. ... i.iiiieiiiinrenarniieniiniacnoeneens L7 (15)
MUy Injusta. ... .uieeeiceeerncronnssnporenncnocacannee £ 7Y

Nunca ha aparecido en la corte de trafico, VA

s sr s o

Generalmente, si usted pagd una multa, lo hizo porque:
Usted era culpable ...eeiveiesssoseasronsannsanconns L7}
Usted no era culpable pero no tenia tiempo para (16

disputar 1la citacidn ..viiiriivivenerannannnnnnnes £ 72 )
No ha tenido citaciones .. ......cveiivennrvennnneenns L 7°

Si usted generalmente se ha declarado culpable y ha aparecido
ante un juez, cufl fue el resultado?

Una multa o sentencia maxima fue impuesta ........... /7!
Una multa o sentencia reducida fue impuesta ......... /7%
La sentencia fue susSpPendida «.cciecaivacsscnasanannss L 73
La Citacin fue anulada sueeveeveeensnsecencensenneaes 274 (37)
Fue requerido que atendiera la escuela de trdfico.... / /5
No ha recibido CitaCiones «eveveierenecnivacesnnnnees £ 78

H-8



1s.

l6.

17.

18.

19.

20.

21.

Si usted se estd declarando inocente de una citacién de trédfico,
preferiria qgue el oficial de policia:

Estuviera presente en la audienciad s..cesevescvvennses L7} (18)
. : . 2
No estuviera presente en la audiencia «veveecvvnnesens £ 7

Si el oficial de policia no estuviera presente, deberia €l:

Someter una declaracidn de lo que Pas6 cernercevenenee L7}
Someter solamente la citacidn .....ccvscessssnnnerverae /72 {19)
Enviar a otro oficial a que lo represente .....coeisse s

Generalmente, cree usted que el aparecer en corte reducird
su sentencia?

ST vevvivevnenenanae L7 (20
= (20

2

NO coenescacsecnanes

En mi opinién, personas con un record grave de ofensas de
manejo deberfan pagar multas mds altas:

ST ciinncnnnnannannas L7
NO eeoruverecansanns L::7§ (21)

No tiene opinidén... /7

Audiencias y multas por violaciones de triafico (en movimiento)
geberfan ser las mismas para todas las personas en todas las
areas del estado:

-1 by

L7
NO ovvannnnnansenns L 7% (22)

No tiene opinion...

Menores de edad deberfan ser tratados de la misma manera gue
adultos por violaciones de trafico (en movimiento):

3
-3 é%%;; (23)

NO.’.DI.C.I...C'.I.

Cree usted que en todos estows afios los procedimientos para
procesar casos de trafico en las cortes han:

MEJFOra0 oo veunrencasvrenrasnvaccasnsnossassnonesensae /7t
Bstado 1o MiSMO .. .., .viucennrecencennsarcnvannnnanane £

EMpPeorado ... veuseresseenneracsaneovesasrsecannsesareon L 72 (24)
No esta familiarizado con los procedimientos,,,,..... /_/"



Las siguientes preqguntas son para propééitos estatisticos solamente:

22.

23.

24.

25,

26.

Su edad

Menor de 20 ariog....
20 = 29t uvascranana
30 = 39t cevaccnnacna
40 hnd 49...-40-.‘-0--

=
73
L7

5

BO ~ 59 ceccnconcnves L7

60 O MASessecnsannas

Sexo

Masculinoesssessaese
Femeninoe cesescccesas

Ccual es el ingreso anual aproximado de su familia?

0~ $6000.vcecannces
$6000 - $8000.......
$8000 - $10,000.....
$10,000 ~ $15,000...
$15,000 - $25,000...
$25,000 ~ 0 mas.....

Aproximado numero de millas que maneja al aho:

Menos de 2,500 .....
2,500 - 7,500 ......
7,501 - 12,500 .....
12,501 ~ 17,500 ....
17,50 - 22,500 ....
mds de 22,500 ......

[77°

[—7°

Cudl es el grado mds alto que ha completado en la escuela?

Menos del noveno grado sesscccsrscceccsnvs
Parte de la escuela secundari@.ececessseeo.
Graduado de la escuela secundaria.........
Parte del COlagiOecerasecenasvecnsnansanns
Diploma de dos afios del colegio......evus.
Diploma de cuatro affos del colegio........
Estudios avanzados de bachillerato........

H-10
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(25)

(26)

(27)

(28)

(29)



JUDGES SURVEY

DEPARTMENT OF MOTOR VEHICLES
QUESTIONNAIRE ON ADMINISTRATIVE

ADJUDICATION OF TRAFFIC INFRACTIONS

The California Legislature is interested in the possibility

of introducing to this state a system of handling traffic
infractions similar to procedures which have been implemented
in the states of New York, Rhode Island and Washington. Senate
Concurrent Resolution 40 of the 1975 reqular session of the
California Legislature directed the Department of Motor Vehicles
in cooperation with the Judicial Council to study the feasibil-
ity of implementing such a system in California.

The experiences of the above-named states indicate that the
administrative adjudication system effectively unclogs the
lower courts by removing from them the burden of handling
thousands of routine traffic violations. The system also
appears to offer faster and more uniform application of the
traffic laws as well as improved sanctioning capabilities
through the availability of the driver record. The features
of the system should result in an enhanced traffic safety
system.

The Administrative Adjudication Task Force is interested in
surveying your opinions regarding this new system. Therefore,
we request that you complete the following questionnaire.

Please mark one answer on each question that best expresses
your opinion.

Thank you for your cooperation.

cc/2
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JUDGES SURVEY
Survey Code _2

Do you believe the Department of Motor Vehicles
could procegs traffic infractions as well as courts do?

YEE8 veevacssnavssnennuse Dl
NO sveesnensnnanssesans L 72

The practical problems with administrative adjudication
are that it might:

duplicate existing facilities ,.,......c0vuue
abrogate the defendant's rights,............
provide too much information on the

driwving record to insurance companies,,....
make people less concerned about their

Ariving record ..i.iieececeaveavencsersannne
other (please be concise)

(

Do you believe a non-attorney with the proper legal
training could effectively adjudicate traffic
infractions?

3

SRR

adsolutely ..cevenccean
probably could.........
doubtful .......c00eee,
probably could not,....

FE BN o

iy

Do you believe the effectiveness of the courts could
be improved if parking and traffic infractions were
removed?

YeS cieeevececsoncanven

1

NO covevecenascecananna
What do you believe will be the effect on the quality
of justice for the defendant under the new system?

more JUSt eseecacnacaon

L7,
no effect cesvsevecanes L7
L7

less Just ecececrcinnaan

Do you believe the new system has a potential of
enhancing traffic safety on the highways?

1
YeS tiuiacisnnnnnnnnnasy L7

NO tvvecennnmeasanvannse 2
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10.

11.

12.

13.

What do you believe is the appropriate burden of
proof for deci&ing minor traffic infractions in an

administrative setting where there is no possibility

of jail as a sanction?

proof beyond a reasonable doubtreescocsscnas
clear and convincing evidence ss>svsvessncens
preponderance of the evidence ecsceecvsveneees
substantial Proof sscevecsrirevecerscannnsons

Do you believe juveniles should be treated in the
same manner as adults for moving violations?

Ye8 tevenvaosveasccsncna

No I R R NN RN NN N W

Do you believe sentences and procedures for traffic
offenders should be uniform throughowt the state?

Yes

NO sessssrrnvssssancecnas

LR R R IR A A A )

Is there a traffic commisgsioner or traffic refaeree
in your court?

YeB sse0acensssnstovcnnn

NO soeencotnsnasesssnne

7!
L7?

L7}
7

2

Approximately what percentage of the traffic offenders

appearing before your court, do you send to traffic
school?
cated or drug referrals)

(This does not include driving while intoxi-

%
Typically, in your judicial digtrict, when a traffic
offender is sent to traffic school, is the:
violation AiSMLISSEd «eeeeeevinnravenscnennvse L7}
violation susSpended teeeesevacevesassarcanaee L. 72
£ine YEAUCEA esevencsosssrentvessonvavesnnnsa L 72
maximum fine still imposed ..ceevivecvnncanios L 7"
aother (please be concise) ( :
Are statewide driving records generally available to you?
YOS seveeesnsvecennsens L7}
NO cvevvannvcvranosanns, L 72
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14.

15.

1s6.

17.

18.

19.

Do you believe a review of a person's driving record
is important when assigning a sanction for a traffic

infraction?

Yes

NO ¢vesesvensacvinsssonn

A s
7

2

During the last year, approximately what percentage
of your time was spent on non-parking traffic

infractions?

During the last year, approximately what percentage
of your time was spent on parking infractions?

In your judicial district, approximately what
percentage of your courts caseload involves non-parking

traffic infractions?

15%
16%
31s%
56%
81%

or
to
to
to
or

do not

1€SS conecananene [ 7;
30% cececenennnes L7
B5% vevevavonenns L 77
BO% evcenvneenees 7"
MOLE «rvvensenoee L 73
KNOW envecoavene £ 78

In your judicial district, approximately what
percentage of your court's caseload involves parking

infractions?

15%
16%
31%
56%
81%

or
to
to
to
or

do not

1eSS cevennnnncas
30% crechncrvaces
55% csces  csessse
BO% sveesy soaces
MOXE cvecscncasne
KNOW so0ceaccosces

00

~ o0

In your judicial district, approximately what
percentage of the judge's time involves non-parking

traffic infractions?

15%
16%
31%
56%
81%

do not know ....cecoucan

or
to
to
to
or

H-14

less ciiviienian.
30% ciciinnenanns
55% ticiiecnanenen
80% ..ecicneneens
MOYE .vanseneancsa

0

(18)

(19-20;

(21-22)

(23)

(24)

(25)



20.

22.

23.

In your judicial district, approximately what
percentage of the judge's time involves parking
infractions?

15% or 1less ......c0eev.
16% to 30% .............
31% to 55% .....icenenenn
56% to 80% ........0cn..
Bl% O MOYE .,iivevacnnn
do not know . .......ccen

In your judicial district, approximately what
percentage of clerical staffing time is spent in
processing non-parking traffic infractions?

15% Or 1888 +tevenananacan
16% tO 30% cecevnscasness
31% tO 55% cveccvncancns

56% t0 BO% cvvecacancees L7

81l% OF MOYE eeesvesannas
do not XnOW sececacuaces

In your judicial district, approximately what
percentage of clerical staffing time is spent in
processing parking infractions?

15% OF 1@SS o sccsnscns
16% tO 30% esevevcsncass
31% O 55% .icirincnenens

56% £0 808 vevevennenees L7

8l% OF MOTE cieenrsnnnns
do not kKNOW .ceeeveancee

How long have you served the court?

less than 1 year .......
1 t0 5 Years secsccensse
6 to 10 Years scescacves
11 to 15 years «sesecacan
16 to 20 years -sessrececs
over 20 YearsS vecceseases

H-15
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24. What is the approximate population within the boundary
of your jurisdiction?

under 5000 «-..-. ceivenss L7

5000 = 20,000 evvesneene L7
20,000 -~ 40,000 +-v..- ees L7
40,000 = 70,000 cevvenves L7
70,000 ~ 100,000 veoeeveee L7
100,000 - 250,000 «covvnns L7
over 250,000 »evocesnn e LT

25. In which county is your jurisdiction located?

26. Do you consider your jurisdiction to be rural or urban?

Tural .....eieiiienensens

L7}
Urban .....iveevccnianas 72
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COURT CLERKS SURVEY

DEPARTMENT OF MOTOR VEHICLES
QUESTIONNAIRE ON ADMINISTRATIVE

ADJUDICATION OF TRAFFIC INFRACTIONS

The California Legislature is interested in the possibility of
introducing to this state a system of handling traffic infrac-
tions similar to procedures which have been implemeneted in

the states of New York, Rhode Island and Washington. Senate
Concurrent Resolution 40 of the 1975 regular session of the
California Legislature directed the Department of Motor Vehicles
in cooperation with the Judicial Council to study the feasibil-
ity of implementing such a system in California.

The experiences of the above-named states indicate that the
administrative adjudication system effectively unclogs the

lower courts by removing from them the burden of handling
thousands of routine traffic violations. The system also

appears to offer faster and more uniform application of the
traffic laws as well as improved sancticning capabilities
through the availability of the driver record. The features

of the system should result in an enhanced traffic safety system.

The Administrative Adjudication Task Porce is interested in
surveying your opinions regarding this new system. Therefore,
we request that you complete the following questionnaire.

Please mark one answer on each question that best expresses
your opinion.

Thank you for your cooperation.

cc/l
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CLERKS SURVEY

Survey Code 1

Do you believe the Department of Motor Vehicles
could process traffic infractions as well as courts do?

YeS . ieveinnnnnn cnnenns L7
NO uvoveoseaonoeaneannenne £ 7%

The practical problems with administrative adjudication
are that it might:

duplicate existing facilities......iecveveenes /71
abrogate the defendant's rightS....veeeveenes /7%
provide too much access information on

the driving record to insurance companies... /_ /%
make people less concerned about their

Ariving TeCOTA..eeeerernnecocavenconnnsensas 7"
other (please be concise)

( )

Do you believe a non~attorney with the proper legal
training rould effectively adjudicate traffic infractions?

absolutely.eceeuwesesaenee L 70
probably could.......... /2
doubtful c.eveivnnnanaass L 78
probably could not...... Z_ /7%

Do you believe the effectiveness of the courts could be
improved if parking and traffic infractions were removed?

YOS eieeecnnnonnnennnneee L 7¢
NOuuveeeoeooeoonoennnnoea L 72

What do you believe will be the effect on the quality
of justice for the defendant under the new system?

more JUSte.eesaneenoanse L7

1
NO effect..eceeeianncenss 2
1eSS JUSt.seacenecvenars L 78

Do you believe the new system has a potential of enhancing
traffic safety on the highways?

H-18

(1)

(2)

(3-4)

(5)

(6)

(7)

(8)



10.

11.

puring the last year, approximately what percentage
of your time wasg spent on non-parking traffic
infractions?

%
During the last year, approximately what percentage
of your time was spent on parking infractions?
%
In your judicial dietrict, approximately what
percentage of your court's caseload lnvolves non-
parking traffic infractions?
15% Or 1€88 suvesvencsss L /"
16% 0 30% ..ovsncanvens L_72
31% £0 55% suieinnenenes L 70
563 to 808 ieiiavncnsnen
81% OF MOTE vevvvaesesss 5
do not Know ..ceevevevee 7%

In your judicial district, approximately what
percentage of your court's caseload involves parking
infractions?

15% OF 1858 sevecnsnsens [::7‘
16% €0 30% vreenvennnees L 72
31% t0 55% cvavecrancene [::73
56% £O BO% ..cevnvennnen
Bl% OX MOXEe .s.vvasceveas
do not know s.eecseevoase

WAL

In your judicial district, approximately what
percentage of the judge's time involves non-parking

traffic infractions?
158 OF 1888 covnvecannes 1
16% t0 30% ..vevvecnnenn 2
31% tO 55% sivaviinneene L 7°
56% to B0% ...vivceveene £ 7%

Bl% OF MATE seveeevneons L 7°
do not Know .eeeveevvee. £ 78
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(13)

(14)

(15)



1z2.

13.

14.

15.

16.

In your judicial district, approximately what
percentage of the judge's time involves parking
infractions?

15% Or leSS.cicecencnanen é%E;
16% to 30% .s..iccceaavas

31% €0 55% sieveecicanes L 78
56% 0 80% .vevveiencnnee L7
81% Or MOY@...vvieoanenae L7
40 NOot KNOW.vaeseneoases L7

In your judicial district, approximately what
percentage of clerical staffing time is spent in
processing non-parking traffic infractions?

15% Or leSS.ceevcanncees £ 7
16% t0 30% wvevecnnennes L7
31% tO 55% civvevnenvens L7
56% tO 80% v..eevevennne L7
81% O MOXE.csavosnssaes L7
40 NOt KNOW.vcroveneanne £ 7

In your judicial district, approximately what
percentage of clerical staffing time is spent in
processing parking infractions?

15% Or 1leSSeevreeossscens g
16% tO 30% seveveorcanas \
31% £O 55% ccevenenenees L7
56% tO 80% ececensarcense L7
81% OF MOTE@+eesecnscenes L7
do not KnoWeeesevoeveess L7

Is there a traffic commissioner or traffic referee in
your court?

Y88 seevecsccncnsanscansse

o

Typically, in your judicial district, when a traffic
offender is sent to traffic school, is the:

violation dismissed ......ceevvenrcncovananans L 71}
violation suspended .....eecviecercccencnnacae £ 72
fine reduced .iecvieeitcacescsansrccnesesanees L 73
maximum fine still imposed ....veiieieaniennes £ 7
other (please be concise)

( )
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17.

18.

19.

20.

How long have you served the court?

less than 1 year........ L::?‘

1l to S years....eeeneavs

6 to 10 years . .......eve. L_7°
11 to 15 vears,,...vuveves L 7%
16 to 20 years.....ceeees L 7s
over 20 Years .......svaee

What is the approximate population within the
boundary of your jurisdiction?

under 5000 cveancecesnese /70
5000 = 20,000 .ceuuvacan z::7§
20,000 ~ 40,000 c000ences L7
40,000 = 70,000 . ccsaansas L7
70,000 ~ 100,000 ccueesecs £L_7°°
100,000 - 250,000 ccucoses 4::7:
over 250,000 cccveccvrcnnas L7
In which county is your jurisdiction located?
()
Do you con51der your jurisdiction to be rural or
urban?
rural Le.veeseccnncnanas L7}
urban .....ceevinencanas £ 72
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APPENDIX I

Model Enabling Legislation
for Administrative Adjudication
of Traffic Infractions



Model Enabling Legislation
for Administrative Adjudication
of Traffic Infractions

-

An act to add Section 15.5 and 15.6 to the Penal
Code, and add Section 13369 and Chapter 2.5 (com-
mencing with Section 40650) to Division 17 of the
Vehicle Code, relating to administrative adjudi-
cation of infractions, and making an appropriation
therefor.

The people of the State of California do enact as follows:
SECTION 1. Section 15.5 is added to the Penal Code, to read:

15.5 Notwithstanding any other provision of law, an infraction
violation of the Vehicle Code or an infraction violation of a
local nonparking traffic ordinance adopted pursuant to the Vehicle

Code is neither a crime nor a public offense.

15.6 Notwithstanding any other provision of law, a peace officer
may, on reasonable cause, stop any person for the purpose of issuing
a Notice to Appear for an infraction violation of the vehicle Code
or any local nonparking traffic ordinance adopted pursuant to the
provisions of the Vehicle Code. Such stops shall not constitute
arrests. Failure of any person to stop and cooperate with the
lawful order of a peace officer in thé exercise of the authority

granted by this Provision shall be a misdemeanor.
SECTION 2. Section 13369 is added to the Vehicle Code to read:

13369. 1In addition to any other authority vested in the Department
and subject to procedures provided for by this division, the Depart-
ment may suspend the license of any person found to have committed
an infraction violation of this code, or an infraction of a local
nonparking traffic ordinance adopted pursuant to this code, for a

period of time not to exceed 45 days for the first conviction



within a 12 month period, 75 days for the second conviction within
a 12 month period, 105 days for a third or subsequent conviction

within a 12 month period.

SECTION 3. Chapter 2.5 (commencing with Section 40650) is added to

Division 17 of the Vehicle Code, to read:
Chapter 2.5 Administrative Adjudication

article 1. Administrative Adjudication Board
40650. fThere is in the Department of Motor Vehicles an Administrative
Adjudication Board, consisting of five members appointed by the

Governor with the approval of the Senate to five year terms.

Ag used in this chapter, "Board" means the Administrative adjudi-

cation Board.

40651. The Governor, with the approval of the Senate shall f£ill all

vacancies on the Board as they occur.

40652. The appointments of Board members shall be effective on

Januaxry 1, . One member of the first Board shall be appointed
for a five year term, one member shall be appointed for a four year
texrm, one member shall be appointed for a three year term, one mem-
ber shall be appointed for a two year term, and one member shall be

appointed for a one year term.

40653, The Governor may, after notice and hearing, remove a Board
menmber for continual neglect of duties, incompetence or for unprofes-

sional conduct.

40654. The Board shall organize and elect a president from among its
members for a term of one year at the first meeting of each year.
The newly elected president shall assume the duties of office at the

conclusion of the election meeting.
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40655. The Board shall conduct meetings as required by this chapter
and such meetings shall be subject to the provisions of Article 9
(commencing with Section 11120) of Chapter 1 of Part 1 of Division

3 of Title 2 of the Government Code.

40656. Three members of the Board shall constitute a quorum for the
transaction of business, for the performance of any duty, or the

exercise of any of its power or authority.

40657. Each member of the Board shall receive a per diem of one
hundred dollars ($100) for each day actually spent in the discharge

of official duties, and shall be reimbursed for traveling and other
expenses necessarily incurred in the performance of Board duties.
The per diem and reimbursement for expenses shall be paid solely from

funds appropriated for the Administrative Adjudication Program.

40658. The Department shall provide such gualified trained personnel,
office space, equipment and supplies necessary to administer this

Chapter.

40659. = The Department shall, as the need occurs, provide adequate
rooms for the meetings of the Board in Los Angeles, San Francisco,
Sacramento, and such other locations in the state as may be required,

to administer this Chapter.

40660. The Board shall:

{a) Adopt rules and regulations in accordance with the provisions of
Chapter 4.5 (commencing with Section 11371), Part 1, Division J,
Title 2 of the Government Code governing such matters as are within
its jurisdiction and as shall be necessary to effectuate the purposes
of this Chapter.



(b} Appoint such administrative staff and Hearing Officers as necessary

to hear and determine cases as provided by this Chapter. Such appoint-~ ~
ments shall conform to existing civil service regulations, excepting
Justice Court judges appointed as Hearing Officers under the provisions

>

of this chapter.

{c) Hear and consider, within the limitations and in accordance with
the procedures hereinafter provided, all appeals from decisions of

Hearing Officers of the Board.

{(d) After public hearing establish a schedule of monetary sanctions
for answers by mail admitting accusations, provided that no such

monetary sanction shall exceed the maximum established by law.

(e) Prescribe by regulation the form for the Notice to Appear to be
used for all traffic wviolations and to establish procedures for proper

administrative controls over the disposition thereof.

(£) Provide pursuant to rules and regulations interpreter services
for non-~English speaking persons at every step of the hearing and

appeals processes.

40661..  In lieu of establishing an Administrative Adjudication Office
in each locality, the Board may contract with counties for use of
éxisting Justice Court facilities for the performance of the function
of an Administrative Adjudication Office. In the event of any such
contract for facilities, the Board may contract with.individual
Justice Court judges or their successors to be Hearing Officers of
the Board and contractual hearings shall be conducted pursuant to the

provisions of this Chapter.

40662. The costs of the Administrative Adjudication Program, includ- -
ing the costs of the Department related thereto, shall be funded from

the General Fund.

LR



'

Article 2. Vieclations

40675. (a) Any person who drives a motor vehicle upon a highway shall
be deemed to have given his consent to stop and cooperate with a
peace officer in pursuing his duty of issuing a Notice to Appear for
violation of any infraction of this code or infraction of a local

ncuparking traffic ordinance adopted pursuant to this code.

(b) If any such person refuses the officer's request to stop or to
cooperate with a peace officer in the exercise of his duty to issue

a Notice to Appear, the Department, upon receipt of the officer's
sworn statement that he had reasonable cause to believe that such
person had violated any infraction section of this code or an in~
fraction of a local nonparking traffic ordinance adopted pursuant to
this code and failed to stop or cooperate after being requested by the
officer, may suspend his privilege to operate a motor vehicle for a
period not to exceed six months. No such suspension shall become
effective until 10 days after the giving of written notice thereof as

provided for in subdivision (c).

(c) The Department shall immediately notify such person in writing

of the action taken and upon his request in writing and within 15 days
from the date of receipt of such request shall afford him an oppor-
tunity for a hearing in the same manner and under the same condition
as provided in Axticle 3 (commencing with Section 14100} of Chapter 3

of this code.

For purposes of this section the scope of the hearing shall cover the
issues of whether the peace officer had reasonable cause to believe
the person had violated any infraction provision of this code or any
local nonparking traffic ordinance adopted pursuant to the provisions
of this code, whether the person stopped after a reguest by the peace
officer and whether the person cooperated by showing his driver's

license, and signed the Notice to Appear.



An application for a hearing made by the affected person within 10

days of receiving notice of the Department's action shall operate to

stay the suspension by the Department for a period of 15 days during

which time the Department must afford a hearing. If the Department

fails to afford a hearing within 15 days,. the suspensgon shall not *
take place until such time as the person is granted a hearing and is

notified of the Department's action as hereinafter provided. However,

if the affected person requests that the hearing be continued to a &
date beyond the 1l5-day period, the suspension shall become effective

immediately upon receipt of the Department's notice that said request

for continuance has been granted.

If the Department determines -upon a hearing of the matter to suspend
the affected person's privilege to operate a motor vehicle, the sus~
pension herein provided shall not become effective until five days
after receiptbby said person of the Department's notification of such

suspension.

"Cooperating”, as used in this section includes, but is not limited
to, stopping upon request, identification, and signing the Notice to

Appear.

40676. Whenever a person is accused of an infraction violation of
any provision of this Code or for an infraction of a local nonparking
traffic ordinance adopted pursuant to this Code, the citing officer
shall prepare a Notice to Appear. The Notice to Appear shall contain
the name and address of the cited person, the license number of any
vehicle involved, the name and address, when available, the regis-
tered owner or lessee of the vehicle, the violation charged, the time
within which to answer, the time and place the accused person shall
appear for hearing, and the uniform sanction imposed for the alleged

violation. >



40677. The time for a hearing specified on the Notice to Appear

shall be at least 14 days after such Notice to Appear is issued.

40678. The place specified in the Notice to Appear shall be either
at an Administrative Adjudication Hearing Office or at a Court

designated by the board as an administrative hearing location.

40679. Every Notice to Appear alleging a speed infraction shall
specify the approkimate speed at wvhich the driver is alleged to have
driven and the exact or prima facia speed limit applicable to the
highway at the time and place of the alleged violation and shall
state any other speed limit alleged to have been exceeded if applica-
ble to the particular type of vehicle or combination of vehicles

operated by the accused driver.

40680. The citing officer shall deliver a Notice to Appear to any
person accused of an infraction violation of any provision of this
Code or of an infraction of a local nonparking traffic ordinance
adopted pursuant to this Code, which shall include all information
appearing on the copy of the Notice to Appear filed with the Admini-
strative Adjudication Hearing Office or Court. No peace officer shall
enter on any Notice to Appear filed with a Hearing Officer or attach
thereto or accompany the Notice to Appear, any written statement
giving information or containing allegations which have not been

given to the person receiving the Notice to Appear.

4068l. The citing officer shall file, or cause to be filed, as soon
as possible, a copy of the Notice to Appear with the local Administra-
tive Adjudication Hearing Office or court having jurisdiction over

the alleged offense.

A copy of the Notice to Appear shall also be filed with the law en-

forcement agency employing the citing officer.
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40682. Any person accuged of an offense under this article may have F
an attorney appear with the person in any administrative adjudication

proceedings under this Chapter.

40690. Notwithstanding any other provisions of law, any person 16 .
years of age and over, accused of an infraction violation of any
provision of this Code or an infraction violation of a local nonparking
traffic ordinance adopted pursuant to this Code, shall have the case
adjudicated pursuant to the provisions of this Chapter and the frules
and requlations of the Administrative Adjudication Board, as provided

in this Chapter.

40691. Whenever a criminal offense and a Vehicle Code infraction
violation or an infraction violation of a local nonparking traffic
ordinarce adopted pursuant to this Code, arise out of the same event,
only the criminal offense will be heard by the court having juris-
diction. Separate administrative adjudication of the infraction
violation or an infraction violation of a local nonparking traffic

ordinance will be made pursuant to the provisions of this Chapter.

40692. (a) Any person who receives a Notice to Appear for a violation
described in this Chapter, shall answer such Notice to Appear by per-
sonally appearing or by mail, within 14 calendar days of the date of
the alleged violation as provided in paragraphs (b) and (¢) of this
section. Failure to answer within 14 days of the alleged violation

shall constitute a waiver of the right to a Confrontation Hearing.

(b) If a person accused of a violation admits to the violation as
shown on the Notice to Appear, that person shall complete an appro-

priate answer form on the back of the Notice to Appear as prescribed

by the Board, and forward such Notice to Appear answer form to the
local Administrative Adjudication Area Processing Center specified
on such Notice to Appear. A check or money order in the amount of

the monetary sanction for the violation accused of, if included in



such schedule, shall be submitted with such answer. Unless permit-
ted by the rules and regulations of the Board, such answer may not
be accepted by mail if it will constitute a third or subsequent
point count violation occurring within a 12 month periocd, or a
fourth or more subsequent point count violation occurring within

24 months, or a fifth or more subsequent point count violation oc~

curring within a 36 month period.

(c¢) If a persoﬂ accused «f a violation denies part or all of the
violation alleged on the Notice to Appear, that person shall complete
an appropriate form on the back of the Notice to Appear as prescrib-
ed by the Board for that purpose, and forward such Notice to Appear
form to the local Administrative Adjudication Area Processing Center
specified on such Notice to Appear. & check or money order in the
amount of the designated monetary sanction for the violation accused
of may be submitted with such answer. Upon receipt, such answer
shall be entered in Department of Motor Vehicles records and a hear-
ing date established by the local Administrative Adjudication Area
Processing Center unless a hearing date is otherwise established on
the Notice to Appear. The local Administrative Adjudication Area
Processing Center shall notify such person by return mail of the
date of such hearing, unless the accused has been otherwise notified

by the Notice to Appear.

40693. (a) An accused person shall be fully apprised of the conse-
quences of an admission to an accusation of a traffic violation where
the person's driver's license may be in jeopardy of suspension or

revocation because of such admission.

(b} Persons described in subdivision (a) shall be given the oppor-
tunity to change their answers and rzquest any hearings that would

have otherwise been available.



40694, If a person accused of a violation shall fail to answer the
Notice to Appear as provided in this Article, the Board may suspend
that person's driver's license or driving privilege until such per-
son shall answer. If an accused person fails to appear at a hearing,
when such is provided for pursuant to this Article, such person's
license may be suspended pending adjudication at a subseguent hearing,

or disposition of the accusations involved.

40695. (a) FEvery hearing for the adjudication of an infraction
violation of this Code or an infraction violation of a local nonparking
traffic ordinance adopted pursuant to this Code shall be held before

a Hearihg Officer appointed by the Board.

(b) Hearings may be either Confrontation or Summary. In Confronta-
tion Hearings, the cited person and the citing police officer shall

appear. In Summary Hearings, only the cited person shall appear.

A Summary Hearing shall consist of either a denial of the accusation
with a waiver of confrontation and cross-examination rights by the

accused person, or an admission of the accusation with an explanation.

{c) All Confrontation Hearings shall be held at the location speci-
fied on the Notice to Appear. Summary Hearings may be held at any

Hearing Office in the state at the option of the cited person.

40696. (a) Administrative Adjudication hearings shall be recorded

entirely and verbatim by automatic recording devices.

(b) Recordings of hearings shall be preserved for a period of no

less than 30 days after the period for abpeal has expired and no

longer than as specified by the Board by rule and regulation.



40697. The burden of proof shall be upon the citing police officer,
and no accusation may be sustained except by clear and convincing

evidence.

Clear and convincing evidence is more than the preponderance of
evidence required in most civil cases, and less than the evidence of
beyond a reasonable doubt required in a criminal case. Preponderance
of evidence requires a mere probability, while clear and convincing

evidence requireé a high probability.

40698.  (a) In cases where an accused person admits by mail or in
person and pays the appropriate monetary sanction, an administrative
order shall be entered in Department of Motor Vehicles records showing

such admission.

(b) Where a hearing is conducted, the finding of the Hearing Officer
or judge shall be entered in the Department of Motor Vehicles records

showing such finding.

40699. (a) Hearing Officers shall have the same power to revoke or
suspend licenses as is granted to the Department by law. In lieu of
revocation or suspension, Hearing Officers may alsc impose any other
sanctions prescribed by the Board, except that no sanction shall in-
clude imprisonment, nor, if monetary, shall it exceed the maximum

monetary sanction established by law.

(b) A traffic infraction violation of this Chapter is not a crime
and the sanction imposed therefor shall not be deemed for any

purpose a penal or criminal punishment.

40700. When a person is required to pay a monetary sanction for a
traffic infraction the monetary sanction shall be payable forthwith,
except that the Hearing Officer may grant permission for the payment

to be made within a specified period of time or in specified install-
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ments. Such permission shall be made contingent upon the person
giving his written promise to pay the sanction within the time auth-
orized or to appear at the Hearing Office on the date on which the

sanction or any installment thereof is due.

Any person willfully violating his written promise to pay the sanction

or appear at the Hearing Office js guilty of a misdemeanor.

(b) If within the time authorized by a Hearing Officer a person
against whom an accusation has been sustained for an infraction vio-
lation of this Code or an infraction of a local nonparking traffic
ordinance adopted pursuant to this Code, fails to pay the monetary
sanction imposed or any installment thereof, the Hearing Officei'may
suspend the driving privilege and order the person to surrender the

driver's license to the Hearing Officer.

40701. All monetary sanctions collected pursuant to the provisions
of this Chapter shall be forwarded monthly to the State Controller.
The funds shall be disbursed subject to the applicable provisions

of Chapter 2 (commenciﬁg with Section 42200) of Division 18 of this
Code after the costs of the Administrative Adjudication Program are
deducted. Such administrative costs shall be deposited in the Gen-

eral Fund.

40702. Unless a Hearing Officer determines that a-substantial traf-
fic safety hazard would result, as determined pursuant to the rules
and regulations of the Board, any suspension or revocation of a driv-

er's license or driving privilege imposed pursuant to this Article

shall be stayed for a period of 30 days from the date the person
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receives notice of the Hearing Officer's decision, or, if an admini-
strative appeal is instituted, until the effective date fixed by the

Board for its final order.

40703. No findings, evidence, admission, answer or any other record
acguired by, or in the possession of, the Board pursuant to the pro-
visions of this Chapter shall be admissible in any civil proceeding

for damages.

40704. Notwithstanding the provisions of Section 14112, all matters
covered by this Chapter shall be conducted pursuant to the provisions
of this Chapter and not Chapter 5 (commencing with Section 11500) of

Part 1 of Division 3, of Title 2 of the Government Code.

Article 4. Administrative Review

40710. ‘The Board shall also constitute an appeals board for review

of decisions of Administrative Adjudication Hearing Officers.

40711. BAny person receiving an adverse determination from a Hearing
Officer may appeal such determination pursuant to the provisions of
this Article.

40712. {(a) Each appeal filed pursuant to this Article shall be re-
viewed by the Board, which shall cause an appropriate entry to be

made in the records of the Department.

(b) "No appeal shall be reviewed if it is filed more than 30 days

after the appellant received notice of the decision appealed from.
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40713. 2Any person desirgng to file an appeal from an adverse deter-
mination pursuant to this Chapter, shall do so in the form and manner
provided by the Board. The transcrigt of any hearing which formed
the basis for such determination shall be reviewed only if it is sub-
mitted by the appellant. An appeal shall not be deemed to be final-
1y submitted until the appellant has submitted all required forms or
documents. If any party to the appeal requests the right to appear

before the Board, the time and place for such hearing shall be set
by the Board.

40714. The fee for filing an appeal shall be ten dollars ($10). No
appeal shall be accepted unless the required fee has been timely
paid.‘ ‘ ’

40715, A transcrip; of the record of any hearing may be obtained at
cost by the appellant. A deposit fee of twenty dollars ($20) shall
be required to initiate preparation of:a‘transcript. Any deficit

shall be collected from the appellant and any excess shall be returned.

40716. In all cases where a stay has been granted prior to filing

an appeal, the Board shall enter its ordexr within 60 days after the
filing of the appeal, except in the case of unavoidable delay in
supplying the administrative record, in which event the Board shall
make its final order within 60 days after receipt thereof. Failure

tc make such final order within 60 days will automatically reverse the
Hearing Officer's decision. The Board shall enter in Departmental

records an appropriate order showing the reversal.-
40717. The Board shall have the power to reverse, amend, or modify,

the decision of a Hearing Officer if it determines that any of the

following exist:
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(@) The Hearing Officer has proceeded without or in excess of juris-

diction.

(b) The Hearing Officer has proceeded in a manner contrary to the

law.

{c) The Hearing Officer's determination is not supported by the find~

ings.

(d) Findings are not supported by the weight of the evidence in the
light of the whole record reviewed in its entirety, including any

and all relevant evidence presented at the hearing.

(e) There exists relevant evidence, which in the exerrnise of reason-
able diligence, could not have been produced or which was improperly

excluded at the hearing.

40718. The Board shall have the power on appeal to amend, modify, or
reverse the sanction imposed by any Hearing Officer where said Hear-
ing Officer has not followed prescribed Board rules and regulations

governing sanctions.

40719. When an order reverses the decision of a Hearing Officer, the
Board shall direct the Department to take such further action as is

required.

40720. The effective date of any Board order shall be 30 days from
the date notice of the order is received by the appellant or such

earlier date as the Board may prescribe.

40721. Final orders of the Board shall be in writing and copies

thereof shall be delivered to the appellant personally or sent by
certified or registered mail. Orders shall be final upon receipt
by the appellant and no reconsideration or rehearing shall be per-

mitted thereafter.
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40722. No determination of a Hearing Officer, appealable under the
provisions of this Article, shall be reviewed in any court unless
an appeal has first been filed and determined in accordance with

this Article.



APPENDIX J

Administrative Adjudication Program
Cost Details and Projections



ADMINISTRATIVE ADJUDICATION PROGRAM COSTS
{Thousands of Dollars in 1976 Dollara)

21 Year 1
Planning Horizan i
b3 . 11 111 v u
Faasibility System Pllot Phase | 15 Years of |
Study Design In ] Operation |
1 N l
1976 | 1977 | 1978 | 1979 | 1ssc | 1ser ) 1se2 | 1983 | 1sm4 ] veas 1988 | 1989 | 1990 | 1991 | 1992 ] 1993 | 1994 | 1995 | 1996
Headquarters {2) (3) (31} ,
Staff 168 336 795 738 795 795 795 785 795 795 795 798 195 798 795 795 7495 795 795
EDP System (1 ()
Deaign 56 169 0= -0- -0~ -0~ -0- 0= -0~ -0 -0- -0~ -0~ 0= -0~ | -0~ -g- -0- “0-
Data System {5)
Support Labor -0- -0= 132 132 132 132 132 132§ 132 135 138 138 138 wr | 42 141 144 144 | 158
Flald Office (7 t8) {6)
Staff -0~ -0 520 520 | 2,736 | 6,483 | 8,429 [ 8,420 | 8,420 [8,622 8,827 |a@.827 |8,027 [9.03) {9,003 [9,033 [9,238 | 9,238 15,443
Space For Field {10} (11 (11} (3
Operatians $ -0~ -0~ 20 20 .210 580 810 a1e 810 810 810 810 810 810 810 810 810 810 ao
Miscellaneous (13) [$ %] {12)] .
Special Expense -0~ -0~ 150 150 224 300 300 3o0 100 300 300 300 300 00 3nn 100 370 FLLY pi:0]
IO iy g B | W w "
rniture ce 2 -0~ 28 -0~ 2 & 3 56 : 56
Machines-Purchase ? 56 56 S8 56 5K 5 3
Equipmant Lease 19) (20 {20) {18
| irop ¢ othex) ~0= -0~ % 18 320 801 | 1,068 ! 1,068 | 1,060 | 1,004 1,020 {1,120 {1,020 ) 1,046 ) 1,306 [ 2,246 J 3,372 Vo v 11,198
Total s 251 505 1,693 | 1,655 4,657] 9,371]11,581 [11.581 {12,58r |11.B12 12,945 13,946 12,74 {12,231 {12,281 |12,281 |iZ,51% |le.50% [12,750
sa from Deiste 122) 2 {21
%‘g‘ﬁm' -0 -0 a1 @ W e 820 820 31} 240 960 360 860 L1 aao 430 ny 300 920
Number Infractions H/A R/A 413 219 4.0 4.0 4.1 4.1 4.1 | 4.2 4.3 4.3 4.3 4. 4.4 44 4.5 4.5 4.6
Sub Total s 251 sos | 1,633 1,614 4,310 8,756 10,761 {20,761 10,761 ;10,972 11,186 |11,186 11,186 (11,401 [11.401 [11,401 |L5,62% 11,615 {11,830
i 100 Contingency 25 51 164 161 43 a76] 1,076 | L076| 1,076 | 1,007 1,018 | 1,318 | 1,008 | 1,0a0 ] 2,040 | 1,040 ) t..6s | iLi6 1.15«:.1
m:;‘n"?h‘?‘”‘“s 276 ss6 | 1,803 -1,775} 4,741 2,632] 11,837 | 11,8377 11,837 | 12,069 12,306 {12,304 li2,308 [r2,541 [12.500 {12,541 .2, 77 {2,976 [13.012

.Feuibluty Study Costs are not inc, 162@ 1n 1976 cost estimates.




10.

11.

12.

13.

14.

15.

FOOTNOTES

ADMINISTRATIVE ADJUDICATION PROGRAM COSTS

$479,352 computed by Management Analysis Section plus 20.37% bene-
fits, 30.15% overhead + $42,600 for Administrative Adjudication
Board = $793,560. (See Exhibit A)

See Exhibit B.
Full headquarters staff during pilot effort.

Total $226,008 per Division of Electronic Data Processing estimate
allocated 25% to 1976 and 75% to 1977. (See Exhibit C and J)

$131,952 per Division of Electronic Data Processing estimate,
assumed a full amount from beginning. (See Exhibit D and J)

58,420,583 obtained from Management Analysis Section estimate of
$5,594,328 (See Exhibit E) plus 20.23% benefits and 30.19% over-
head, this approximate cost of $8.4 million based on 4.2 million
filing workload or a unit cost of $2.00 per filing; 1982 costs
calculated as 4.1 million infractions times $2.00 per infraction
£ $8.2 million; remainder of costs in this row calculated simi-~
larly.

Based on pilot jurisdiction with approximately 5% of statewide
volume, 31 person staff. (27 Area Seven personnel plus three per-
sons to accomodate for inefficiency during pilot effort)

Based on a straight line projection of field ouffice costs from
pilot program costs to fully operational level costs.

45 locations at 3000 sq. ft. per location = 135,000 sqg. ft. at

$6.00 per year = $810,000, future capital outlay is drawn from
this figure.
v

3000 sqg. ft. at $6.00 per year = $20,000.

Based cn a straight line growth in space during Phase IV.

See Exhibit F.

Miscellaneous expense assumed to be approximately 50% of Phase V
during pilot program and 75% during first year of Phase IV.

Headquarters Office only.

Based on 31 persons during pilot effort (Area 7 plus 3 person
efficiency factor)



16.

17.

i8.

19.

20.

2L,

22.

23.

See Exhibit G, 5N% each year during Phase IV.
10% per year replacement costs.

See Exhihit G, fixed portion $371,054 + variable at $.254 per
citation.

See Exhibit H.

Based on straight line increase.
See Exhibit I, $.20 per infraction.
5% of 1982, full operating savings.

Straight line increase to Phase V levels.



Officer -~ CEA IIX

Officer - Legal - CEA II

Staff Counsel

Chief, Staff Services - SSM II
Staff Analysts (3 Assoc.)

Officer - Qperations - CEA II

Regional Directors - CEA I

Headquarters Wage Cost
20.37% Staff Benefits
30.18% Overhead
Administrative Adjudica-
tion Board Expenses

Field Operations Wage Cost

TOTAL Wage Cost

ADMINISTRATIVE ADJUDICATION
STAFFING AND SALARY SUMMARY
HEADQUARTERS

Executive Clerical

1 1 Secretary II
1l 1 Secretary I
2 2 Legal Steno
3 1 Legal Steno
1 1l Stenographer
Range™ B
'3 2 Clerk Typist II
3 Range B
1 1  Secretary I
1 1. Sr., Steno
1 .1 ~ Sr. Steno
17 11

Total Annual Headéuarters Direct Salary Cost

$ 479,352
97,644
173,964

$ 795,960

~8:420.583

$9,216,543

Exhibit A

Annual Salary*
Executive and
Professional

Annual Salary*
Clexical

{ Each Total Each Total

:$27,612 $27,612 $12,648 $12,648

| 25,644 25,644 11,460 11,460
|
, 26,292 52,584 9,036 18,072
! 23,844 71,532 9,036 9,036
I 22,152 22,152 8,604 8,604
18,228 54,684 8,400 16,800
| 14,988 44,964
|
! 25,644 25,644 11,460 11,460
{
| 23,268 23,268 9,960 9,960
23,268 23,268 9,960 9,960
1 $371,352 $108,000
108,000
$479,352

*Egtimated on the basis of
the third step within each
salary range.

T



Exhibit B

ADMINISTRATIVE ADJUDICATION
IMPLEMENTATION STUDY
STAFFING AND SALARY SUMMARY

pProfessional

Implementation Study

Project Director CEA I 1 1
Staff Counsel I 1 1
staff Support Section SSM II 1 1
staff Analyst (3 Assoc.) 3 2
staff analyst (3 Asst.) 3
Implementation Study
Salary Overhead Cost $504,792
System Design Cost 226,008
TOTAL Implementation
Study cost $730,800

csmobom—.

Clerical

Secretary I
legal Steno
Stenographer

Clerk Typist IIX
Range B

TOTAL ANNUAL
SALARY

| Annual Salary*

Professional

{

Each Total
| 23,268 $23,268

‘Annual Salary*
Clerical

.

Each Total

$11,460 $11,460

[ 23,844 23,844 9,036 9,036
| 22,152 22,152 8,604 8,604
{18,228 54,684 8,400 16,800
| 14,988 44,964
1
$168,912 $ 45,900
$214,812
20.37%
State Benefit 43,757
30.15% :
overhead 77,959
Sub Total, $336,528
(12 mo.)
Add: 6 months 168,264
18 Month
Equivalent Eégi;lgg

*Estimated on the basis of the third
step within each salary range.




Exhibit C
SYSTEM DESIGN COSTS

Personnel:

Staff Service Analyst (3 m.y. @ $22,745/yr)
Associate DP Analyst (1 m.y. @ $27,662/yr )
Programmer II (4 m.y. @ $22,745/yxr)

DP Technician (1 m.y. @ $16,171/yr)
Training (.5 m.y. @ $22,745/yr)

Total Personnel Costs

Hardware:
2 - Disc Packs (@ $375/ea.)
PT&T Line Installation Charge
PT&T Data Set Installation Charge

Training (travel, per diem)

Total Hardware Costs

Total System Design Cost

$ 68,235
27,662
90,980
16,171
11,373

$ 214,421

$ 750
2,725
6,112
2,000

$ 11,587

§ 226,008



Exhibit D

LABOR FOR DATA SYSTEM SUPPORT

Annual Costs:

*Personnel:
Staff Service Analyst (.5 m.y. @ $22,745/yr)
Programmer IT (1 m.y. @ $22,745/yr)
DP Technician (.3 m.y. @ $16,171/yx)
Computer Operator (5 m.y. @ $16,171/yr)
Clerk II (1 m.y. @ $12,128/yxr)

Total Personnel Costsg

*Mid~Range, includes Staff Benefits and 30.15% Overhead.

$ 11,373
22,745
4,851
80,855
12,128

$ 131,952




Exhibit E

ADMINISTRATIVE ADJUDICATION
STAFFING AND SALARY SUMMARY
FIELD OPERATIONS

Batimated Central
Voluma of senior staff Hearing Informa- Office Nunber Number
Traffic Hearing Hearing Hearing Room tion Office Clerical TOTAL of of Justice
Infractions officer Officer Officer _Clerk Clerk Caghier Manager Staff PERSONNEL Offices courts .
Area 1 1,241,000 1 5 30 32 15 15 15 60 173 15 0
2 818,550 b3 5 19 139 10 11 9 50 124 10 30
3 210,800 1 2 4 5 3 3 12 30 3 19
4 188,700 1 4 4 2 3 1 11 26 2 34
5 129,200 1 3 2.5 1 1.5 1 10 20 1 28
6 631,550 1 7 16 17 9 9 9 35 103 8 0
7 173,400 1 5 4 1 2 2 13 28 2 3
8 119,850 1 4 4 3 3 1 5 21 3 a1
9 69,850 1 3 2 1 6 13 1 33
3,581,900 4 24 88 89,5 44 48.5 a8 202 538 45
Monthly Salary* $ 1,846 5 1,674 $ 1,519 $ 734§ 666 $ 666 $ 933 § 605
Annual Salary 22,152 20,088 18,228 8,808 7,992 7,992 11,196 7,260
Total Annual Wage $ 88,608 $482,112 $1,604,064 35788,316 $351,648 $387,612 $425,448 $1,466,520
Total Field Operation . DMV EQUIVALENT
Annual Wage Cost $5,594,3298
. Senior Hearing Officer = Staff Services Manager II
Plus Staff Hearing Officer = Staff Services Manager 1
Staff Benefit 20.373 1,139,565 Hearing Officer = Asgociate Analyst (DIA III &
head 30.15% 1,686,690 Legal Counsel)
overhea . [ ’ A Hearing Room Clerk = Clexk Typist, Range C
$6,420,583 é:tgination Clerk - clerlf IT t
v ———— ahier » Cashier Clerk II
*Estimated on the basis Office Manager = Supervising Zflerk I
of the third step within Central Office Clerical = P H

each pay scale. Clerk Typist I







Exhibit F

MISCELLANEQUS EXPENSES

Training

538 field personnel

at an average of 5 days per person = 2690
2690 training days

@15 persons per class = 180

180 classroom days @

$250 per classroom day = $ 44,833

Forms 100,000

Travel and Mileage 30,000

Postage

FTA and Plea Reject 123,000
$297,833

Or Approximately $300,000
per vear



Exhibit G

FURNITURE AND OFFICE EQUIPMENT

Purchase (See Figure G Detail)

Headquarters -
17 @ $946 $ 16,082
8 @ $1257 10,056
3 @ s$434 1,302
Field Office ~
154 @ 35946 $145,684
346 @ $434 150,164
38 @ $1257 47,766
Office Equipment -
45 @ $1000 $ 45,000
45 @ $178 8,010
90 @ $1519 136,710
TOTAL Purchase $560,774
Lease
Recording Equipment
45 machines at
$4375 per year $196,875
EDP 871,733

"$1,068,608



N

Exhibit G (Cont'd)

DEPARTMENT OF MOTOR VEHICLES
OFFICE NEEDS FOR ADMINISTRATIVE ADJUDICATION STAFF
OFFICE EQUIPMENT PURCHASES = ONE TIME COSTS -
GENERAL OFFICE EXPENSE = ANNUAL EXPENSE

General Office Expense
Desk 30 x &0

Desk Typist

Chair Swivel

Chair Clerical

Table 30 x 60
Bookcase

Chair Side (2 for each
Professional)
File - 5 Drawer Legal

Typewriter - Electric

Adding Machine
File -~ 80 Drawer
Recording Equipment

Hearing Room
Office Equipment

Cost Clerical Clerical
as of Profes-  Typist- Non-
1879-80 FY sional Steno Typing
$152 $152 $152 $152
240 240 ~ 240
298 - 298 -
59 59 - C -
42 - 42 42
141 141 - -
167 107 - -
39 78 - -
167 ie7 - -
765 765
$946 $1,257 $434

178
1,519

4,375

1,000

+ PLUS Items Balow

One for each Adiudication Office
and Headquarters (One Time)
Two for each Adjudication Office
{One Time)
yrly One for each Adjudication
office (Annually)

One thousand Dollars for each
Hearing Room {(One Time)
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Exhibit H;

EDP Hardware Lease Cost
Haydware:

1

8440 Disc. Unit w/controller
(@ $1,454/mo.) ) . $ 17,448

47 -~ Area Hg. Video Data Terminals (Intelli-
gent Terminals) with associated hardware
(@ $13,041/mo. & $2,617/mo. maint.) 187,896

135 - Hearing Office Video Data Terminals with
associated hardware

(@ $19,530,/m0. & $6,480/mo. maint.) 312,120
26 - PT & T Data Sets (1200 BPS) (@ $500.50/mo.) 6,006
90 - PT & T Data Sets (300 BPS) (@ $1,462.50/mo.) 17,550
2 - CCM (Communications Control Multi-Channel)
(@ $900 each/mo.) 21,600
58 - 720 Buffers (@ $45 each/mo.) 31,320
PT & T Line Charges (@ $14,363/mo.) 172,356
Central Processor Unit Time 100,519

EDP Notice of Failure to Answer .
(SO0,000/yr. @ $5.40/1,000) 2,700

EDP Failure to Appear Suspension Notice ,
(168,000/yr. @ $13.20/1,000) 2,218

Total Hardware Costs 871,733



Exhibit H (Cont'd)

Estimated EDP Hardware Costs for
Administrative Adjudication Pilot Study

Area 1:

One Time Hardware Costs:

PT & T Line Installation Charge $ 105
PT & T Data Set Installation Charge 262
$ 367

Annual Hardware Costs

4 - Area Hg. Video Data Terminals with
associated hardware (@ $1,032/mo. &
$209/mo. maint.) ~ - $14,892

6 - Hearing Office Video Data Terminals
with associated hardware (@ $868/mo. &

$288/mo. ) 13,872
2 -~ PT & T Data Sets (1200 BPS) (@ $40/mo.) 480
6 - PT & T Data Sets (300 BPS) (@ $65/mo.) 780
3 - 720 Buffers (@ $45/mo.) 1,620
PT & T Line Charges v 68
CPU Charges 5,000
Forms 300
One Time Costs 367

Total $37,379
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Exhibit I

SAVINGS TO CURRENT
DEPARTMENT OF MOTOR VEHICLES OPERATIONS

Annual Savings:

Personnel:

Key Data Operator (23.5 m.y. @$12,747)
Clerk II (11.7 m.y. @$12,128)

Hardware:
12 - 6051 video Data Terminals (State

owned - $11 per mo. maint.)
1 ~ 6077 Controller (@$15,000/yr.)

Driver Improvement Scheduling:

Waring letters $.72 x 133,000 :
Group Educational Meeting $2.67 x 49,700

Informal Hearing Scheduling (216 x 26,800)

TOTAL

742,902 5 3.7 million infraction convicticns
$.20 per infraction.

$299,555
141,898

$441.453

$ 132
15,000

$15,132

$ 95,760
132,669
57,888

$286,317

o s

$742,902



Exhibit J

| » pR
|
{ . ADMINISTRATIVE ADJUDICATION EDP NOTICE TO APPEAR AND ANSWER UPDATE SYSTEM
i .
|
ARSTRAeoY “
ISSUED |
» DMY
RECORD COMPUTER P SEARCH
FIIE (SACRAMENTO) PROGRAM
ACCUSATIO! ANSWER
UPDATE UPDATE
PROGRAM |l PROGRAM
AN 7
SUSPENSE RECORDS SUSPENSE RECORDS
ANI UPDATES ACCT, RECORDS
STAPISTICS APFEARANGE LIST
, AUDIT RECORDS RECORD PRINTOUTS
] STATISTICS
\ AUDIT RECORDS
o)
t
! ADDITIONS TO CURRENT
w5 I0G TAPE PROCESSING
I
»

(
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Exhibit J (Continued)

ADMINISTRATIVE ADJUDICATION POST HEARING Um&m SYSTEM

DRIVER
RECORD COMPUTER
FILE (SACRAMENT!

! .
AFTER SANCTION AFTER 'DRIVER IMPROVEMENT
DETERMINATION. COUNSELING AND SANCTION
1 DETER}’llﬂATION

Wo0T \
CONVICTION)

DMV_ACTION]

CORD COMPUTER
FILE (SACRAMENT

~

. ¥

CONVICTIO HEARING/ACHION
UPDATE UPDATE
PROGRAM PROGRAM

A

\SUSPENSE RECORDS
AUDIT RECORDS
STATISTICS .

ADDITIONS TO CURRENT
70G PROCESSING




.

Exhibit J (Continued)

QUTFPUT TRANSACTION TAPE (OTT) SYSTEM

FAIYL TO APPRAR

FAIL TO

ANS. WARN- SUSPENSION

ING LETTER ORDER FPRINT

PRINT

WARNING SUSPENSIO:;
LETTERS ORDERS

. GTS
SORT/SHRED

LIST STATISTICA
SELECT/ FORMAT/
FORMAT PRINT

3
TRINT STATISTICAL
REPORTS
X
APPEARANCE

TIST

FRIND
APPEAPANCE

1IST

J-17
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TRANSACTIONS TO
EXISTING PROCESSES



Exhibit J (Continued)

DAILY SUSPENSE FILE SYSTEM

DD2671 DRIVER

SUSPENSE RECORD
TUE DATE FILE
PROGRAM

RECORD FRINTOUTS

FTA WARNING LETTERS
FTA SUSPENSIONS
APPEARANCE LIST RECORDS

ERRORS

UTPU
TRANS
TAFE

T0
1L

"



Exhibit J (Continued)

ADMINISTRATIVE ADJUDICATION APFEAL FROCESS

ANI
FILE

RECORD PRINTOUTS SUSPENSE RECORDS
AUDIT RECORDS STATISTICAL RECORDS
AUDIT RECORDS
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Exhibit J (Continued)

HODEL TELECOMMUNICATIONS SYSTEM

AN AREA HEADQUARTERS AA HEARING OFFICE
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Exhibit J (Continued)
ESTIMATED DAILY WORKLOAD VOLUMES BASED ON
1973~74 CITATIONS FILED BY COUNTY )
CITATION ANSWER CONVICTION HEARING RECORD ANI
UPDATES. UPDATES UPDAIES UPDATES INQUIRIES INQUIRIES

AREA 1:

Hq. - Los Angeles 5,838 3,917 6 2 6 2,449

15 Hearing Offices - 1,221 1,454 290 1,454 669
AREA 2:

Hg. - San Bernardino 3,850 2,729 178 36 178 1,690

10 Hearing Offices - 686 817 163 817 376
AREA 3:

Hq. ~ Bakersfield 976 739 101 20 101 454

3 Hearing Offices - 120 142 .28 142 65
AREA 4:

Hgq. - Fresno 889 694 118 24 118 426

2 Hearing Offices - 87 105 21 105 48
AREA 5:

Hg. = Stockton 608 488 96 19 96 298

1 Hearing Office - 47 57 11 57 26
AREA 6:

Hgq. - gakland 2,971 2,006 18 4 18 1,249

8 Hearing Offices - 609 725 145 725 332
AREA 7:

Hgq. - Sacramento 817 636 105 21 105 389

2 Hearing Offices - 83 99 20 99 46
AREA 8:

Hq. - Fairfield 562 406 35 7 35 252

3 Hearing Offices - 89 106 21 106 50
-AREA 9:

Hg. - Red Bluff 322 275 70 14 70 168

1 Hearing Office - 9 10 2 10 5
Daily Total 16,833 14,841 4,242 848 4,242 8,992




Exhibit J (Continued)

PROBABLE ADMINISTRATIVE ADJUDICGATION OFFICE LOCATIONS
AND PROJECTED REMOTE TERMINAL REQUIREMENTS

No. of Devices

Location {¥Indicates Same Location as Headquarters) Needed
Area 1
Area Headgquarters - Los Angeles (2 shifts) = 12
4A Hearing Office Locations:

#Los Angeles Long Beach Torrance -

Bellflower Montebello Van Nuys

Culver City Pasadena West Covina

Glendale San Fernando Whittier

Hawthorne Santa Moniea Wirnnetka
15 Hearing Offices € 3 Terminals Each = U5
Ares 2
Area Headquarters - San Bernardino (2 shifts) = 8
AA Hearing Office Locations:

San Diego - No. Santa Ana Newport Beach

San Diego - Se. Orange £San Bernardino

El Cajon Laguna Beach Riverside

Oceanside .
10 Hearing Offices & 3 Terminals Each = 30
Area 3
Area Headquarters - Bakersfield (1 shift) = 5
AA Bearing Office Locations:

Santa Barbara  *Bakersfleld Ventura
3 Hearing Offices € 3 Terminals Each = 9
Area 4

]
o~

Area Headquarters - Fresno (1 shift)
AA Hearing Office Locations:

¥Presno Salinas

]
[=))

2 Hearing Offices € 3 Terminals Each

Area S
Area Headquarters - Stockton (1 shift) = 3
AA Hearing Office Location:
®Stockton ‘
1 Hearing Office € 3 Terminsals = .3

!\J’
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Exhibit J (Continued)

PROBABLE ADMINISTRATIVE ADJUDICATION OFFICE LOCATIONS

AND PROJECTED REMOTE TERMINAL REQUIREMENTS

{CONT.)

No. of Devices

Location (¥Indicates Same Location as Headquarters) Needed
Area 6
Area Headquarters - Oakland (2 shifts) = 6
AA Hearing Office Locations:

San Francisco Santa Clara San Leandro

San Mateo #0akland Richmond

San Jose Berkeley
8 Hearing Offices € 3 Terminals Each = 24
Area 7
Area Headquarters - Sacramento (1 shift) = ]
AA Hearing Office Locations:

Sacramento ~ No. tSacramento - So.
2 Hearing Offices @ 3 Terminals Each = 6
Area 8
Area Headquarters - Fairfield (1 shift) = 3
AA Hearing Office Locations:

Santa Rosa San Rafael #Fairfield
3 Hearing Offices € 3 Terminals Each = 9
Area 9
Area Headguarters - Red Bluff (1 shift) = 2
AA Hearing Office Location:

#Red Bluff
1 Hearing Office € 3 Terminals Each = 3

TOTAL PROJECTED REMOTE TERMINALS REQUIRED 182
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APPENDIX K

Senate Resolution No. 160 (Dolwig) 1968

Senate Concurrent Resolution No. 40
(Alquist) 1975
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Senate Resolution No. 160

Relating to a study of functions to control and reduce number
of accidents on California highways.

WHEREAS, It has come to the attention of the Members of the Senate
that 4,883 people were killed, and 233,834 people were injured as a
result of collisions and accidents on California highways in 1967;
and

WHEREAS, Traffic enforcement programs have been implemented and
increased by the California Highway Patrol and other enforcement
bodies; and

WHEREAS, The courts of the State of California have made a notable
effort to improve the processing of traffic cases and have provided
support for traffic enforcement programs; and

WHEREAS, The Department of Motor Vehicles has maintained driver
records reflecting abstracts of conviction on traffic violations and
the occurrence of accidents; and

WHEREAS, The Department of Motor Vehicles has acted against the
driving privilege of drivers who have accumulated bad driving records
by placing the licensee on probation or suspending or revoking the
driving privilege of such drivers; and

WHEREAS, Deaths, injuries and property damage have continued to
increase in spite of the efforts of these agencies; now, therefore,
be it

Resolved by the Senate of the State of California, That the Depart-
ment of Motor Vehicles shall make an in-depth study of the functions
performed by the traffic courts, traffic enforcement agencies and the
Department of Motor Vehicles in relation to the control and reduction
of the number of accidents, injuries and the amount of property damage
occurring on California highways; and be it further

Resolved, That the study shall consider the need for improvement
or changes in the relationships between the agencies concerned with
safety on the highways; and be it further

Resolved, That the study shall also consider the changes needed in
the traffic laws, driver licensing laws and other laws related to
highway safety; and be it further

Resolved, That the California Highway Patrol, courts and other
enforcement agencies are requested to cooperate with the Department
of Motor Vehicles in furnishing information necessary to complete its
study; and be it further :

Resolved, That the Department of Motor Vehicles shall submit a
report of this study to the Senate not later than 30th calendar day
of the 1969 Regular Session; and be it further

Resolved, That the Secretary of the Senate transmit a copy of this
resolution to the Director of Motor Vehicles.

Referred to Committee on Transportation.

By Senator Dolwig
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Senate Concurrent Resolution No. 40

RESOLUTION CHAPTER 86

Senate Concurrent Resolution No. 40—Relative to administrative
adjudication of traffic offenses.

[Filed with Secretary of State August 25, 1975.]

LEGISLATIVE COUNSEL'’S DIGEST

SC?R 40, Alquist. Traffic offenses: administrative adjudication
stuay

Existing law provxdes for the trial of traffic offemes by courts.

- This measure would request the Department of Motor Vehicles,
thh the cooperation of the Judicial Council, and in consultation with
the League of California Cities and the County Supervisors Associa-
tion of California, to study the feasibility of 1mplement1ng 2 system
of administrative adjudication of traffic offenses in specified areas
and to report thereon to the Governor and the Legislature by April
1, 1976. This measure would also request the Legislature, the Judicial

: Councll Chairman of the League of California Cities, and the

County Supervisors Association of California to appoint an advisory
committee to study specified aspects of administrative adjudication,
to review the department’s progress in conducting the feasibility
study, and to submit its own recommendations to the Governor and
Legislature by April 1, 1976.

WHEREAS, Over three-quarters of the nonparking filings in
California’s mummpal courts involves processing more than 3.8
million moving traffic violations annually; an

WHEREAS, This steadily growing burden has made the prompt
and Judxcwus handling of criminal and civil cases increasingly
difficult; and

WHEREAS, There is no persuasive evidence that the traditional
criminal court process significantly deters traffic violators; and

WHEREAS, These problems continue despite the institution of
numerous improvements by the California judicial system since 1950,
including a uniform traffic citation, the statutory reclassification of
many traffic violations from misdemeanors to infractions, and the
experimental use of traffic commissioners by several courts to
provide adjudication of traffic infractions; and

WHEREAS, The State of New York, faced with similar problems,
adopted in 1970 an Administrative Adjudication Program which
permits the Municipal Courts of New York City, Rochester, and
Buffalo to retain their jurisdictions over serious traffic offenses such

-as vehicular homicide, drunk driving, and reckless driving, while

prowdmg for the transfer of traffic infractions such as speedmg,
improper lane change, and running red lights, to hearing officers in
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Res. Ch. 86

New York’s Department of Motor Vehicles for administrative
adjudication; and

WHEREAS, Followmg four years of operation, New York reports
that its program is handling over one million traffic cases annually,
has contributed to the elimination of most of the backlog in the
courts, and substantially speeded up the processing of traffic cases,
thus promoting traffic safety through the prompt application of
administrative remedies to convicted motorists, while at the same
time' protecting their legal rights; and

WHEREAS, On February 5, 1975, the United States Department
of Justice demgnated New York s administrative adjudication
program as an “exemplary project” which has significantly improved
the operation and quality of the justice system and has demonstrated
cost effectiveness, citing the use of trained hearing officers, the
efficiency of a sophisticated computerized information system, and
the effectiveness of merging the licensing agency and trafﬁc offense
adjudication agency; and

WHEREAS, In planning the administrative ad)ndlcahon program,

the Governor of New York appointed a special task force of
distinguished lawyers, jurists, and representatives of the motoring .

public to develop a model for the program to follow; and

WHEREAS, Expeditious disposition of minor traffic cases is vital to
California’s hxghway safety programs ancd the problems of dealing
with chronie traffic offenders; now, therefore, be it

Resolved by the Senate of the State of California, the Assembly
thereof concurring, That the Department of Motor Vehicles is
hereby requested to submit to the Legislature and the Governor by
April 1, 1976, in cooperation with the Judicial Council, a feasibility

_study for implementing administrative adjudication of traffic cases in

both urban areas having populations greater than 230,000 and areas

- having populations less than 250,000; and be it further
. Resolved, That the Judicial Council is hereby requested to

cooperate with and assist the department in making the feasibility
study and in preparing the required report; and be it further
Resolved, That the Department of Motor Vehicles and the Judicial
Council, in conducting the feasibility study, consult with the League
of California Cities and the County Supervisors Association of

California, particularly with respect to evaluating the impact of -

administrative adjudication on the mechanisms and costs of local law
enforcement; and be it further

Resolved, That the Legislature, the Chairman of the Judicial
Council, the League of California Cities, and the County Supervisors
Association of California are hereby requested to appoint an
Administrative-Adjudication Advisory Committee comprised of nine
distinguished representatives from the fields of law and government
and the private sector to consider all of the basic elements contained
in the New York program, experience elsewhere in the United
States, and the status of judicial and administrative adjudication in
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Res. Ch. 86

California with related cost and benefit factors; and to cooperate
with the department and the council in establishing guidelines for
the study, including expressly the citation issuance and case
preparation process, the arraignment, hearing, and decision process,
the examination of prior record and sanction process, and the review
and appeals process. One member of the committee shall be the
Director of Motor Vehicles who shall serve as the chairman of the
committee. One member of the committee shall be appointed jointly
by the League of California Cities and the County Supervisors
Association of California. Two members of the committee shall be
appointed by the Senate Committee on Rules. Two members of the
cornmittee shall be appointed by the Speaker of the Assembly. Three
members of the committee shall be representatives of the courts
appointed by the Chairman of the Judicial Council; and be it further

Resolved, That the potential integration of administrative
adjudication, driver licensing, and postlicensing control functions at
Department of Motor Vehicles field office sites be evaluated; and be
it further

Resolved, That the Administrative Adjudication Advisory
Committee be directed by the Legislature and the Chairman of the
Judicial Council to review periodically the department’s progress in
conducting the feasibility study and submit comments and
recommendations to the Governor and the Legislature by April 1,
1976; and be it further

Resolved, That the feasibility study be conducted with available
planning resources within the Department of Motor Vehicles and
the Administrative Office of the Courts. Members of the
administrative advisory committee shall be, reimbursed actual and
necessary expenses by the department and the Administrative Office

. of the Courts from available resources; and be it further

Resolved, That, if implemented, the administrative adjudication
system should be self-supporting through the collection of fines from
traffic violators; and that after the reimbursement of systern startup
and operating costs, the system should provlde increased net
revenue distributions annually to local agencies from the General
Fund; and be it further

Resolved, That the Secretary of the Senate transmit copies of this
resolution to the Senate Committee on Rules, the Speaker of the
Assembly, the Director of Motor Vehicles, the Chairman of the
Judicial Council, the League of California Cities, and the County
Supervisors Association of California.
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