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AnUSES OF CORPORATE POWER 

WEDNESDAY, JANUARY 14, 1976 

CONGRESS OF THE UNITED STATES, 
SUBCOMMITTEE ON PmORITIES AND 

ECONO:nIYIN GOVERNMENT OF THE 
JOINT ECONO:nIIC CO:i.\IMITTEE, 

Washington, D.O. 
The subcommittee mot, pursuant to notice, at 10 :05 a.m., in room 

1318, Dirksen Senate Office Building, Hon. William Proxmire (chair
man of the subcommittee) presiding. 

Present: Senator Proxmire. 
Also present: Richard F. Kaufman, general cOlmsel; Loughlin F. 

McHugh, professional staff member; George D. Krumbhaar, Jr., 
minority counsel; and M. Catherine Miller, minority economist. 

OPENING STATEMENT OF CH.AIRl\UN Pnox)!IRE 

Chairman PnoXMIRE. The subcommittee will come to order. 
Good mornnlg, Mr. Hills. We are happy to have you here. 
Today we begin the first in what I expect will be an extended series 

of hearings on the subject of abuses of corporate power. The focus 
will be on official corporate crnnes and iluproper behavior: Bribes, 
kickbacks, illegal campaign contributions, and other iluproper uses 
of corporate nmds. 

I use the phrase, "official corporate crimes," to draw an important 
distinction. We are not tal1:ing about- petty theft or embezzlement 
within the firm, an official who steals money from the corporation. 
That is something we lmow about and something that we an deplore 
and something that of course crops up at any time under any cir
cumstances. We are talking about something else other than what is 
generally referred to as white-collar crime. 

We intend to concentrate on cases where corporations have wrong
fully used their funds as a matter of policy, with the approval and 
active participation of top corporate management. 

The numerous disclosures that have been made so far-involving 
some of the largest and most prestigious firms in America-suggest 
that at least an important part of the private sector is a house of 
marked cards, composed of kings of corruption, jacks of all illicit 
trades, and aces of political influence. 

We need look no further to lllderstand the loss of consumer con
fidence than the companies that have boon involved in these kinds of 
excesses. Private enterprise seems unable to monitor itself. Instead, 
it is lmdermining itself. 

(l) 
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In the hearings we will ask the following questions: 
One, what is the extent and seriousness of cor1?orate abuses ~ Are 

the cases isolated and exceptional or do they mdicate pervasive, 
cleep-rooted problems ~ 

Two, how seriously is ec<?nomic policy being distorted to serve the 
demands of private compames ~ 

Three, what are the estimated costs of corporate abuses to the tax
payer, the consumer and the shareholder ~ 

Four, are new solutions, including new legislation, needed to deal 
with these problems ~ . . 

If corporate abuses of power have become pervasive, then all of 
us need to consider, where do we go :£rom here ~ 

Our first witness is Hon. Roderick l\f. Hills, Ohairman of the 
Securities and Exchange Oommission. 

Mr. Hills, we are very happy to have you here. You have a v~ry 
interesting statement. Go right ahead. " 

STATEMENT OF HON. RODERICK M. HILLS, CHAIRMAN, SECURITIES 
AND EXCHANGE COMMISSION, ACCOMPANIED :BY STANLEY 
SPORKIN, DIRECTOR, DIVISION OF ENFORCEMENT 

Mr. Hrr,Ls. Thank you, MI'. Chairman. I am particularly pleased 
to be before this subcomm:ittee on this subject. BftSed on the 60 plus 
days I have served at the Commission, I am pleased to say, on behalf 
of all the Oommissioners, that nothing makes us quite so proud as the 
efforts of a relatively small l111lnb('1' of ppoplp in this ar(,[l. The eff('cts 
tll('Y have had on American business I think will prove to be a major 
asset to American business. 

We don't. know the answers to all ~'our questions, Senator. vYe do 
know that our program is progressing. and I hope that in my testi
mony which I shojI give in large part this morning, and in my 
prepared statement, we can say something that is relevant to those 
questions. 

I will attempt to describe onr "oluntary program, that is our effort 
to eli~it from corporations th,roughout the country >u willingnes~ to 
come m and tell us they wHl gIve us answers to many of the questIons 
von have asked, I think it is instructive. as sad as we may be about 
some or the prndicps that have hJPn uncovered, to see how' the COl'pO
ratn apparatus will l'('oct once it faces up to the problems of the past. 
The yery diflHnguishcd lu,wyer from New York, .Tohn ,T. McOloy, in 
his r('port of the Special Review Oommittee to the board of directors 
of a major oil company faced with manv of these problems, has pro
vid('d a text for future corporate. hehavior. We are pleased to see this 
morninp:. ina press rc1ea8('.- from that companv. a stvtement from the 
board saying that it win s('t up a p('rmanent' committee on business 
pl'incipleR to pstab1ish a code of corporate ethics for its employees 
thl'onghOl,t the 'World. 

l\fy' own jnd!!,1nent is that American business has too often catered to 
pressurefl and interrsts. not recognizing its own strengths anc1not 1'ec
op:ni71np: itR own responsibilities. 

I do not int('nrl, Senator, to speak entirely verbatim from mv state
ment which was previously submitted to the-~nbcommittee. Further. as 

.. 
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the .senator knows, we have provided the staff with a large number 
of documents, inclueling nIl the complaints and various reports that 
we have received. I should like, however, to spend some time on what 
we believe to be the more important features of the Commission's en
forcement and disclosure programs today. 

The Commission's enforcement program has focused on companies 
which have maintained secret funds outside the norm .. ] financial ac
countability system, and on cases in which companies have engaged 
in various illegal practices. It is important, as the Senator has pointed 
out, to note that in each case there waS direct involvement and partici
pation by senior management officin,ls. In each case there was a distor
tion, either by misstatement or omission, of the real purposes for which 
corporate funds were spent. 

The practices lUlcovered in the course of these investigations re
yealed problems of serious magnitude-bonuses to selected corporate 
employees which were rebated for use in making illegal domestic po
litical contributions by such corp< .' <i.ons; use of an offshore corporate 
subsidiary as "cover" for a revol .: cash fund for distributing eli
verteel corporate funds for both eh h ltic .and foreign :political activi
ties, all of which were illegal in " , place where pald; anonymous 
foreign bearer stock corl?orations used as depositories for secret illegal 
kickbacks offered in this COtUltry; payments to foreign consultants 
which were redirected to management l1lldllSed for illegal domestic 
political contributions and commercial bribery; overt corporate pay
ments to foreign government officials in return for favorable business 
concessions; and tens of millions of dollars paid to consultants, the 
payments usec1 allegedly to bribe foreign government officials in order 
to procure business. 

But I mllst say, :Mr. Chairman, that in many of these cases, we are 
dealing with tlll~ allegations of the corporate officials as to where the 
money went. We must say to this subcommittee we do not now have 
proof as to where these funds did go in many cases. In other words, 
we do have corporate officials telling us that these monevs went to 
foreign governmental officials. As yet, however, some of the account
ings that haye been ordered, either by settlement or by court decree, 
in Commission enforcement actions, have not been completed. Accord~ 
in~.;ly, there are still large amounts of money unaccounted for. 

The Commis:,:;ion has brought civil actions, injunctive actions, in 
various U.S. district courts against nine corporations, including, of 
course, some of this Nation's la~~est, with sales ranging from appl'oxi~ 
l11ately $100 million to $18 billion. Corporate officers and directors 
l1ave been included las defendants in practically all of the cases. In all 
but two of the cases the Commission has charged violations of the 
proxy solicitation provisions of the Securities Exchange Act. In three 
of the actions the Commission charge9- violations of the antifraud 
provisions of the. act. In all but one it was al1eged that senior manage
ment officials, often the chief executive officer; participated in the vio-
lative activities. . 

Chairman PROnrrm). Could I ask 1'011-1 am going to ask you as we 
go along here-to ident.ify the firms: Bnt in view of the fact tl1at von 
say, "In all but one of the· cases it was alleged that senior management 
.officials participated in the violative activities," what was the firm 
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in which there was no evidence that senior management officials par
ticipated? Can you recall that ~ 

Mr. HmLS. Stan, do you know the name of tllat company? 
Senator, I have not done so in the testimony that I p't'epared, but I 

can identify the companies,.if the ~tmator wislles, as we go along. 
Chairman PROXlIITRE. All rI~ht. WIll you do that? 
Mr. HILLS. Yes. And we canllave--
Chairman PROUITRE. Could you have your man come forward? 
Mr. HILLS. Yes. We have the information, 'and we will do it. 
Chairman J?noxlIITRE. Go right ahead. 
Mr. lfuLS. I should note again the problem in each situation, the 

violative conditions alleged were facilitated by the maintenance of 
false and inadequate corporate books and records. 

Senator, as you well know, I am pleased to introduce Mr. Sporm 
who is Director of the Enforcement Division of the SEC. 

Chairman PnourmE. Very happy to have you. vVe know of your 
outstanding reputation. 

Mr. HILLS. It shoulcl be noted that, while some of these cases in
volved domestic payments only and some involved foreign payments. 
only, in fact, most ofthem involved both. 

The Qomrn.ission's first case involved the allegation that a major 
marine construction company--

Chairman J!?ROXlIITRE. What was the llame of that concern ~ 
Mr. HILLS. That, Senator, was United Brands. 
Chairman P.I,WXlIITRE. United Brands. 
Mr. HILLS. That a major marine construction company and its 

chief-I am so sorry. That is quite incorrect. That is American Ship
building. 

Chairman PROXlIITRE. Is that American Shipbuilding? 
Mr. HILLS. That is American Shipbuilding. It involved the alle

gation that a major marine construction company and its chief execu
tive officer represented that $120,000 in payments had been made to
employees and others as compensation when, in fact, those payments 
were the means ,by which the corporation made political contributions. 

In it subsequent domestic case, the Commission alleged that a major 
manu£acturlllg company ~nd three of its officers and directors--

Chairman :I?ROXlI:IIRE. What was that, 3M? . 
Mr. HILLS. That is 3M Corp. It placed over $630,000 into a secret 

cash fund created by false entries in the corporate books and records 
purportedly for insurance and legal expenses. Almost $500,000 of this 
:hmd was alll~gedly used for mil awful political contributions. This 
case also involved as a defendant the company's chief executive officer. 

A third domestic case was brought against a major mUnicipal serv
icing organizl1tion, Samtas Service Corp--

Chairman l?noXllITRE. What corporation? 
Mr. HILLS. Sallitas. S-a-n-i-t-a-s. The complaint chargeel the com

pany and officers, including a former chairman of the board, with pay
ing over $1,200,000 to a corporation, wholly owned by a former exec
utive vice President, for the purpo~e of using these funds for illegal 
political payments, bribes, and kickbacks. The Commission further 
alleged that thefQrmer -board cllairman ana two of the other defend
ants had coneealed the true nature of these payments in periodic re-

v 
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ports and proxy materials file with the Oommission and disseminated 
to the company's shareholders. 

The first foreign case was brought against a major food proclucts. 
concern. This is United Brands. The company had advised share
holders in'll current report on form 8-]3: ol a reduction in an export tax 
i~PC!sed by a Oentral American country on the company. The Oom
nllSSlOn charged that this report should also have revealed that the 
company had allegedly agreed to pay $2.5 million to high go,~ernment 
officials ol that country in exchange for a government decision to 
reduce the export tax, and that $1.25 million was, in fact, paid to cer
tain officials. The complaint also alleged that the company's bqoks and 
records were falsified to conceal the disbUTsement oI these i'lul.ds, and 
that the defendant had made additional cash payments of about 
$750,000 to officials oI a European government to secure :favorable 
business opportlUlities for the company. 

Ohairman PnOXMIRE. That was United Brands. 
Mr. HmLS. Yes, Senator. 
A second foreign suit char~ed a major industrial products company, 

General Refractories, its Chamnall of the board, and its executive vice 
president with making lUldisulosed payments of about $400,000 to offi
cials of two European governments without pl10perly accounting for 
this sum on the corporate books and records. 

Chairman Pnox:amm. That was General Refractories? 
~Ir. HmLS. Generl11 Refractories. 
The remaining cases brouO'ht by the Commission involY~ both domes

tic and foreign payments. One. suit against a major multin;:,tional oil 
company, Phillips Petroleum, and its top officers alleged that over $2.8 
million in corporate funds had been disbUTsed to two foreign corpora~ 
tions by means of false entries on the corporate books and records, and 
that most of this sum was returned to the United States largely for ille
gal political contributions andl'elated expenses. The complaint further 
alleged that the balance was distributed overseas in cash. 

Another major oil company-this is Gulf Oil-and a former com
pltny vice president were charged with creating a secret fund .. £01' 
unlawful political contributions and for other purposes. The complaint 
alleged that, by means of false entries on the corporate books and rec
ords, $10 million in cOl:porate ftmds were given to a foreign subsidi
ary, and other company subsidiaries, of wIuch about ~;5.4mmion was 
returned to the United States and used largely for makina' illegal 
political contributions. In addition, it was alleged that the b~ance of 
the money was disbursed overseas in cash. 

Senator, if I may point out again, ill this case it was the report of the 
special review committoo headed by J olm J. McOloy that call give 
all of us some hope that when brought to light, when forced to face the 
cWlSequences of this type of investization, companies can cause major 
structural changes to occur in how tney do business. 

In another case, against a major clefense contractol:' and its top 
officers--

Ohairman PnoXllIIRE. What was that firm ~ 
1\1:1'. Hn.LS. Northrup Oorp., Senator. It was alleg(\d that a secret 

fund of over $415.,000 was generated from recycling of purportedly 
bon!\. fide payn}.8nts toa European consultant and was utilized for 
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unlawful political contributions, as well as fol' otllC.'l' pnrposcs. Fur
ther, the Commission alleged that approximatelv $:}O million of cor
pOl'ate funds had been disburscd to various cons'ultants and others, a 
portion of which was disbursed without ade~uate controls to insure 
that the funds were used for the purposes indH·ated. 

In a case against a large independent oil company, Ashland Oil 
Oorp., its chief executive and other officers, the Commission alleged that. 
$780,000 of corporate moneys had been diycrted to a Sl'cret fund main
tainedlargely for illegal political contributions. The complaint also 
alleged that oyer $4 million in cash ",'as transferred 01' disbursed to 
individuals overseas without adequate l'eeorc1s to insure that the funds 
were used for the purposes indicated. 

Settlements have been reached with all of the defendants in five 
cases; the rest are in litigation as to all or some of the defendants. In 
those instances where settlements haye been l'eac1H'd, final judgments 
of permanent injunction by consent ha ye been enter{'d b~" the court, 
with the settling defendants neither admitting nor dellying the allega
tions of the Oommission's complaint. These judgments enjoin the 
defendants from further violations of the Federal s('curities laws as 
alleged in the complaint, and proyic1e for certain ancillary, and we 
think important, relief. 

In addition to these actions, the Oommission has also filed snhpena 
enforcement actions in the Federal courts against two ,'ery large cor
porations seeking to compel them to comply with ilwesf,igative sub
penas calling for the production of documents and testimony neces
sary for Commission investigations. In IJoth CflSC'S, aft('1' hearings, tlu,' 
court ordered the defendants to comply with the Commission's sub
penas. In one case, involving a major defense contractor, the court 
ordered that, except in dealings with agencies with law enforcement 
responsibilitIes, the Commission give the defendant and interested 
agencies of the U.S. Governlllent advance notice before releasing the 
subpenaed docmnents to any third party, other than a grand jury. In 
so providing, however, the eourt expl'C's;.;Iy stated that nothing; in the 
order was to limit the investigative or enforcement efforts of the Com
mission. III the second ease, tIle court's orc1t'r requiring compliance with 
the investigative subpena alRo caneel for similar protertion against 
premature disclosure of the subpenaed documents. 

Chairman Pnox:i\flm:. ',,"'hat was the s('cond case? 
::\fr. HILLS. Occidental Petroleum. 
The Oommission currentlv has a number of active investigations 

penc1ing involving major U:S. rorporations. Oertain of these iuyt'sti
gations lU1W, been disr.losed, C'ithC'l' in the conteA't of Oommission 
actions set'ldng judicial eniol'ceI1lt'nt of our invest.igatory subpellas, or 
by tht' corporations nndC'r inYC'stigation . 
. In those actions where c1eft'nclants have consented to the entry of 

final judgments 0-[ permanent injunction, we are satiRfied, Senator, 
that the Commission has obtained tIl(' relief it is exprC'ssly authorized 
to se:.>k unc1C']' the FNlel'al securitiC's Iv,ws. These final ol'c1ers of perma
lWIlt, injunction nl'e, of conree, enforct'ahJe by criminal contempt pro
reeclings in the e,"ent of fnrt1w!' violations. In addition, important 
ancillary l'p1ief-and by that we mean relief not specifically provicled 
in the FNl('l'ul s(>curitiC's laws Imt which a court of equity may, in the 

'. 



7 

exercise of its discretioll) grant in the interest of justice-has been 
obtained. 

Typically, these final orders have required the subject company to 
establish a special cOUlmittee, generally comprised of independent 
members of its board of directors, in order to conduct a full investiga
tion of the irregularities alleged in the Commission's complaint. The 
committees "h..we generally utilized outside legal counsel and independ
ent auditors, and have conducted detailed inqtliries into the com
pmiY's books and records, and its past and present management and 
cOl'pOl'ate operations. After the conclusion of an investigation, the 
special cOllllllittpe submits a complete report of the investigation to 
thp l)oard of directors, whjch, of course, has the ultimate responsibility 
for reviewing und illlplrmenting any recoHllllcl1c1ations contained in 
th{~ report. 

Again I c1il'ect the subcommittee's attention to the rpport ot the. 
Sprcial Review C;omrnittre to the board of clil'eci"ors of Gulf Oil COl"Q. 
for the subcommittee's intE'l'est. ' 

These inquiries by outside directors ha.ve s('l'vecl two most importnnt 
functions. First, tliry have provided the corporation and its share
ho1clC'1'S with a mecluinislll1 inc1<'penc1(>llt of the m::magrment that may 
luw\', been l'('sponsihle fol' the allt'ged wrongdoing, to determine the 
(>Xt.(,llt and nature of the pTOblems involved. and to determine wh(>tlK',l' 
r('stitution should be sought on bt'haH of the corporation or othel~ 
action initiat(>u againRt past or prCRent management. In short, this 
form of anci11ary l'('li(>T has provided fol' a new governance of the COl'

porat,ion, to protect the interests of the stockholdel's. 
Our ::tetion in this regard has been consistent with the longstanding 

ComllJission policy of advocating a greater role for independent clil'ec
tors in the affairs of publicly held companies. As early as 1940, fol~ 
lowing the l\IcJ(>ssoll-RobbillS iuY(>stigatioll, tho Commission urged 
tho format join of committ(>es of non officer directors to pa.rticipate ill 
arranging the detnils of corporate audits. In March 1!l72, the Com~ 
luission again (>nr}oi'E''Nl the establishment of audit COltlllJitt eNl ('om
pos('d of ontside directors for a.ll publicly l1<'ld cOlllpnuies to afford the 
grrat(>st possil)1r proh>ction to il1'V<'stol'S who l'f'ly upon the financial 
stai"(>meniR of stlCh ('olllpanies. 

Again, "in December 1D74, the Commission nrg(><1 registrantR to 
cl'(>ul(> audit ('ommitte(>R of the bon.rrl in ol'd('l' to provide more effl,,'ctive 
communication b(>tween inr1ependent a('count::mts and 011tside directors, 
and required flro}.,'Y ~tatell1ent disclosure of the existence of, or the' 
abRl'nce oT, 5\1('h a committe(>. 

8(>C011(1. t1lt' special committe(>s that have resulted from the Com
mi!'sion's enTOl'Cem(>nt actions have sel','ed the equally important rUllc'
Hon or commnnicaHng important information conc(>rnin,9; ptlst man· 
agmnel1t act.iviti(>s to l)nhlic shareholder:=;. Thus, t1le iuv('stigatiYe 
reports prepllred by tIle outside (lirectors l1Rye b('en filed, as l'ec]Uireu. 
by the fina.l orders entered, with the court a~ part of tllr record in t11B 

action, and with the Commission 3..<; an exhibit to a form 8-K current 
report. 
, The investigative reports for six corporate defellc1~ants have been 
filed. TheRe reports have SUbstantially verified the substa.nce of the 
COl11mission's allegations in each case~ and in certain instances, revea1ed 
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additional instances of domestic and foreign payments. Five of tho 
reports recommended that the subject companies adopt remedial pro
cedures designed to prevent recurrence of the practices in question. 
Additionally, as a result of Oommission enforcement actions, the activ
ities of the 1Vatergate special prosecutor, shareholder actions, and for 
otlwr reasons, certain managmnent defendants and others have made " 
restitution in excess of $1 million to the corporations. 

In six of these actions, the companies consented to court ordered 
prohibitions 'against; further illegal political contributions, the main
tenance of off-the-books cash funds, or further falsifying anycorpo
rate boo1."S and records. In each case, the Oommission has i'etained 
the right to seek further relief if it is not satisfied that the company 
has fully complied with the terms of its undertakings and the fmal 
judgment entered by the court. 

I would like now to tum to a discussion of the Commission's volun
tary c1isclosure program. The primary allegations, if I may say again 
in each of the cases brought, relate to the maintenance of ftmc1s out
side the normal financial accountability system for purposes of making, 
among other things, illegal domestic political contributions. The crim
inal indictments of several of these cOl:porations and their executives 
for such illegal activities led the 00111mlssion to publish 'a public state
ment expressing the view of its Di'6sion of Oorporation Finance con
cerning disclosure of these matters in filings 'with the Oommission. 
That statement appears in Securities Act release No. 5466, March 8, 
1974. Generally, the disclosul'esabout domestic contributions in re
sponse to that release haye been detailec1,and have included informa
tion on the method of freeing the money from normal corporate con
trols, and information concerning those involved both in making and 
receh-ing payments. Copies of the relevant portions of filings contain
ing these disclosures have, of ~ourse, been submitted to your staff. 

The secret funds that were maintained by some of those companies 
were apparently used for 'a variety of purposes, including, in some in
stances, foreign payments in COlUlectiOll with business abroad. One 
effect of the Oommission's actions -alleging failure to disclose the 
maintC'nance of these secret ftmds has been increased n,wareness of 
this problem by other registrants. Last summer there WitS widespread 
ImbHcity given to the Oommission's actions, 'as well 'as to informa
tion obtained through 'congressional inquiries relating to foreign pay
ments. Questions were raised -about the types of disclosure that would 
be appropriate under the Federal securities Jaws and/about the actions 
that companies could t·ake "to clear the board" of past activities ofthis 
type. 

OOl1lllTIssionel' Loomis, in testimony before the House of Representa
tives Subcommittee on International Economic Policy of the Oom-
mittee 011 Interll'ational Relations, July 17, 1975 and September 30, t 
1975, su~gestecl that companies concerned about this problem might 
proceed l1l the following manner: 

One, make it 'careful investigation of the facts, conducted by per
sons not involved in the 'activities in question, such as independent 
directors; 

Two, if the investigation discloses that a problem does erist, the 
board of directors then should decide, in consultation with their pro
fessional advisers, what types of disclosure seem to be called for; and 
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Three, discuss the matter with the shaff of the SEO prior to filing a 
document, "and fully inform the stRff as to the facts. 

Commissioner Loomis also stated that the procedures set forth could 
lessen the need .f01: enforcement "action in 1)111-ticular cases, especially 
where the Oommission was informed in advance that a company, not 
then under investigation, would proceed in such 11 fashion. 

The first company to accept this invitation foi' VOll1lltl1ry disclosure 
was a ml1jor oil company which came to our staff last summer. Its rep
resentatives described--

Ohairman PRox:mRE. \Vllnt was that firm ~ 
:Hr. HILLS. That was Oities Service Corp., Senator, that came for

ward, and as I said earlier, {!.ame forward voluntarily. As the Senator 
appreciates, where we have people coming forth voluntarily there may 
be some matters that 'arc easy to speak about and others in which somo 
residual possibility of enforcement action may be present. Accord
ingly, if an investigation is presently pending, there are some matters 
that we may come upon which may be inaPr>ropriate to speak about. 
So far, of course, we have touched on nono of these problems. 

Ohairman PROXlIIIRE. Simply just let us know in those cases. 
}.fl'. Hn,Ls. Of course. Thank you. . 
In the case I was ment.ioning, company representatives described in 

detail their concerns over foreignactivlties that lmd come to the at
tention of top management, and consulted with the staff on the 'appro
priate method of disclosing and stopping such activities. These dis
russions led to the filing of '11. current report on form 8-K, a form used 
to report the -occurrence of cert·aillmateria1 events, describing the pro
gram. that the company intended to undertake. Agnin, a copy of that 
filing is with your staff. 

The type of voluntary program undertaken by that company can 
be adopted, with appropriate modificntion, to ·any company involved 
in payments of doubtful legality and ill maintaining inaccurate books 
and records relating to such transactions. Any such company should 
first conduct an internal inquiry to determine the erient of such prob
lems. The company mny then enter the "vohmtary program" if the 
board of directors, one, declares an end to all such practices and, two, 
authorizes a complete investigation, both of all matters that have been 
discovered, as wen as of any similar activities involving the company, 
within or outside the Unitecl States, within the previous 5 years. Five 
years, in our judgment, is a sensible cutoff point since that is usually 
the time covered by the finuncinl statements requh'ed to be included in 
filings with the Commission. That does not mean, of course, that there 
mnynot be clift'ereut terms than 5 yenrs depending upon tIle natJ.lre of 
the matter. 

The exact wording of the action to be tnken by the iboard of direc
tors, including the declaration to end snch practices, will depend on 
the discoveries thnt they llnve made. The 1)01icie8 adopted by the 
board of directors of the previously mel1tioned compnny are instruc
tiyc. Their policies are as follows: 

One, the use of corporate 01' subsidiary funds or assets for any law
ful or improper PUl'Pose is strictly prohibited. 

Two, no Uildisclosecl 01' 11l1recorded fund or asset of the corpora
tion 01' any subsidiary shan be establishccl for any purpose. 
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Three, no false or artificial entries shall be made in the books ancl 
records or the corporation or its subsicliaries for any reason, and no 
GJ?J?loyee shall engage in any arrangement that l'esnlts in such pro
hIhlted act. 

Four, no payment on behalf of the corporation or any of its sub
sidiaries shall be approvcd or made with the intention or under
s('anding that any part of such payment is to bB llsed for a purpose 
other than that described by the documents supporting the payment. 

Five, any employeB having information or knowledge of any unre
corded fund or a~set or any prohibitecl act shall promptly report such 
matter to the audItor general of the rompanv. 

Six, all managers shall be responsible for the enfo1'c('ment or, and 
compliance with, this policy including n(lcessary distribution to 
insure cmploy('e knowledge and comp1iall(~c. 

Sev~n, approp1'il1i~e empIo.vclls will peri8dieally he requirecl to certify 
comphance with tIns policy. 

Eight, this policy is applicable to the corporation and all its domes
tic. and foreign snbsidiaries. 

In addition to dedarin,g an end to snch prartices, the board should 
authorizE'. r: thorough investigation by a committpe consisting of inde

. pendent dl1'('ctors. That committee should be authorized to employ 
cOlUlsel and independent accountants if deemed appropriate by Hie 
~ommittee. ObviOUSly, in many cases the independent accountant who 
Tegnla,rly audits the corporation is the appropriate firm to be used 
unless. of course, circumstances suggest otherwise. 

Under the. voluntary program. thp company will file a report on form 
8-Ie with the Commission. The l'PPOlt will set forth the facts as the 
company then Imew them, describe the investigation lUlderway, in
cluding progress to date, and the declaration of policy to end such 
practices. In addition, the, company should, whenever appropriate, file 
a form 8-K to report on the progress of the invc..stigation, and file, at 
the time of the completion of the investigation, a copy of the report 
that the independent committee submits to the board of directors. 
Generally, the report should contain a description of the transactions 
involve(1 including the amounts, the purposes of the trnnsactions, the 
role of manageme~t, the tax consequences, the. ac('on~ting treatm.ent. 
and the effect on mcome, revenues and assets, or busmess operatIOns 
or a cessation of such payments. 

It must be understood tllat the staff of tIle Commission will have 
access to any information that is discovered or developed during the 
investigation. Further, the company will also be expected to describe 
t1le facts as then known in any registration statement or, if appropri
ate, in a proxy statement. That disclosure. of course, need not a:wait 
the outcome of the final report,but should be made on the basls of 
CUlTe11t knowledge. 

This procedure has been adapted to other sitnations, bnt the general 
st.rncture, imluding internal investigation and discussions with the 
staff. is common to all. At this elate approximately 15 companies have 
nwt, with the staff to discuss questions in this area, and a numb~r of 
t1wse compan1es have :filed reports or regisration statements describ
ing questionable foreign payments and the maintenance of improper 
books and rerords in connection therewith. These were not a 11 the re-

,. 
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suIt of participation in the "voluntary program," but the types of dis
closure made, assuming there is no court /lction, are generally similar 
whether the company is in the "vohmtal'Y program" or not. 

It is difficult, Senator to summarize the types of disclosure that have 
been made because, to a very large c:l>.'i:ellt~ the disclosure depends on 
the particUlar facts and circumstances of each case. The types of for
eign transaetiolls that have been disclosed are generally similar to 
those al1egl'<l in the enforcement actions I have previously described, 
and include largl', apparently disproportionate, payments made as 
"commissions" to "agents" who are in fact Government officials, for 
their help ill obtaining contracts or business, and payments to political 
parties for Government fayors. Some payments have been made. to 
Government employees performing ministerial duties in order to ex
pE'dite the company's business transactions, and some have been part 
of a program to evade taxl'S or currl'ncy rontrol laws. These payments 
are usually disgui.sed by the maintenan('(' or incomplete or false books 
and rrCOl'ds with little or no supporting documentation. 

Although these voluntary disclosure>s are generany similar in na
ture to those l'esuIting- froni enforcement action, I must point out that 
the disclosures that we l)a1'e seen in the iilillg-S of companies which 
have either come in yoJunb1rily 0\' which han contart.ecl and cooperated 
with the staff. are> less cktailed than those which have resulted from 
court orders. Of course, since we ha.ve no final reports vet submHted 
p1ll'SUallt to the voluntary program) adequacy of the disclosures to 
date has not yet been determined. 

"'T~ had one instance which involved a corporation which was pri
vate at the tilm' of the transaction in qnestion. As described in my pre
pared statement, we determined, in that instance, that no disclosure 
was necessarv. 

The comniittee has aske>d for onr 'dews as to the adequacy ancl effec
t.iveness of the pl'esent laws andl"egulatiol1s uncl any recommendations 
we may have for improving them, As the comm1.ttee knows, a primary 
purpose of the FE'deral securities laws and the Commis8ion's regula
tions is to prote>ct inv(>stol'S by l'Njuil'inp: iSSllE'J'S of secnritjps to make 
fnll and fair disclosure> or matE'rinl rartfl. Tn my opinion. these stat
utes provide the Commission ac1e>quate :mthority to require appro
priate disclos11l'e about the matters I have bN'n discussing in o1'c1('1' 
to protect stockholders. And as the SE'nator knows, we are in the midst 
of the voluntary disclosnre prog-ram. and it iR not possible at this 
stag-e> to answer the four questions the Senator has posed in any com
plpte fashion . 

Chairman Pno:~(":lUml:. How long will it take before you feel yon will 
he> ahle to answer those questions ~ 

l\fr. Hu,r,s. The. questions that the Se>natol' has pl'eRente(l to US have 
considerable rE'levance to the documents we ha\'e -provided yonr staff, 
t.he voluntary c1isc10sul'e reports and other evidence. It is difficult for 
ill? to tell how 111nrh addition111 information you may wish to have. 
Y (In obviously win have access to consi.derably more material as our 
program goes forward. The judgment as to '1vhen we haye enough 
information to answer the questions in detail is, of course, problematic. 
T have no doubt that we can provide very material evidence on those 
questions in tIl(> 1lPUl' fntul'E'. 
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Chairman PROXJinRE. You mean within a couple of months you would 
be able to give us some kind of estimate ~ 

Mr. HILLS. Senator--
Chairman PROXlIfIRE. Yon can qualify your estimates any way you 

wish. 
MI'. HILLS. Of course. 'Ve will undertake, Senator, to provide 

within 60 clays an answer to the foul' questions based upon the in
formation that we have from a number of sources. 

Chairman PROXlIURE. Thank you. 
Mr. HILLS. 'Vhere possible, of course, where no investigation is un

derway, we will do it in the fullest possible fashion and we will have 
to decide at that time how good a job we can do. 'Ve do, however, have 
a very large sampling of the American business world coming forward 
voluntarily with the voluntary disclosure program. 

Chairman PROXlIrIRE. 'Ve should hft ve this by mid-March t11en. 
Mr. HILT,S. vVe will undertake to have it to yon by :March 15. 
There are two adclitional points to be made. First, our enforce-

ment actions to date, generally speaking, have been basecl upon al
leged transactions involving the payments of !urge amounts of money 
which were cansed to be hlaccumtely stated on the company's bool~s 
and records by top corporate officials. They were concealed :from the 
company's board of directors in most cases, as far as we can tell, and 
often :f1'om its ltnditors. The ancillary relief that we have obtained in 
most of these actions has had the effect of providing a new governance 
for those ('orporations by requil'hlg that the board of clirectol's be pro
vided with adequate information -so that appropriate action can be 
taken to protect the stockholders of that company. 

In my view, an effective system of corporate accolUltability requires 
that the facts pertaining to megal payments not be concealed from a 
corporation~s independent accollntants or its board of directors. This 
is the key point. The system of g'o\'el'l1ment regulation of business dis
closure by the Securities and Exchange Conimission will not work 
unless the books and records are kept in good faith. 

Second, lIe are aware. that many commentators have said that too 
much uncertainty exists, and they'have asked the Commission to for
mulate guidelines. There are two points to be made in response to 
that. As the Senator will appreciate on the basis of the testimony 
that I l1aye gone through, not. much uncertainty exists within the 
corporations involved as to what apparently happened, and no un
certainty should exist as to the need ;for the Securities and Exchange 
Commission to pursue those matters for the purpose of corporate 
accountability. Now, it is unlikely, in my judgment, that we shall ever 
be able to provide a guideline WIth any lund of s:mple mathematical 
formula to help corporations decide what is in the interests of the 
stockholders of t11at company. It is my per30nal hope that we will, 
however, be able to provide some bettei, guidance in the neal' future. 

Senator, as I said at the outset, as a newcomer to the Securities and 
jijxchange'Commission I am particularly proud of the SEC's efforts in 
this area, spearheaded, of course, by the Enforcement Division with 
its 200 people in Commission headquarters. Our Division of Corpora
tion Finance, and our General Counsel's office have' also all had a 
major impact on the business world, and I am more than pleased to 
appear before this subcommittee to say so. 
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[The prepared statement of Mr. Hills follows:] 

PREP.hlIED STATFlMFlN'.c OF RON. RODERiOK ZlI, HILLS 

Mr. Chairman, members of the subcommittee: I appreciate the opportunity to 
testify before this Subcommittee on the subject of "A.JJUses of Corporate Power, 
Bribes, Kickbacl{S, Political Contributions and Other Improper Payments." 

I understand tbat tbe Subcommittee is primarily interested in all rele\',lll~ 
actions taken by the Securities and Exchange Commission during the past tIY!) 
years to investigate violations of tbe federal securiti~s laws relate'd to snCh ac
tivities, and in our views as to the a<leq1.lacy and effectiveness of the federal se
curities laws for these purposes. A.ccordingly, I will first discuss the enforce
ment actions brought in this area, and the disclosure contained in documents filed 
with the Commission. 

INTRODUCTION 

For approximately eighteen months, one aSlJect of tIle Commission's enfol'ee
ment program has focnsed on companies which have maintained secret fuuds 
outside the normal iinancial accountability system and engaged in a variety of 
illegal practices which were facilitat~d by the maintenance of fa18e or inadl'
quate corporate books and l'ecord.'l, In each case, tben' 1\'as direct involvement awl 
participation by senior management officials couplet 1 with, in most cases, a con
cealment of tIle practices from the full board of directors and outside auditors. 

As the Watergate Special Prosecutor's Office began to obtain convictions 
against some of America's largest public companies for violations of the Federal 
Corrupt Practices Act, it became clear that the Commission sbould comml'nce 
its own investigation of management misuse of corporate f~lUds, The practices 
uncovered in the course of t~ese investigations revealed probll'ms of a serious 
magnitude: 

(1) Bonuses to selected corporate employees wllicb were rebated for use in 
maldng illegal domestic pOlitical contributions by such corporations; 

(2) Use of an offshore corporate: subsidiary as "cover" for a revolving Cash 
fund for distributing diverted corporate funds for botb domestic and foxeign 
l)olitical activities, all of which were illegal in the IJlace where paid; 

(3) Anonymous foreign bearer stock corporations, used as depositol'ies for 
secret illegal "ki~;:backs" on purchase 01' sales contracts; 

(4) Payments to foreign consultants which were diverted to management and 
used for illegal domestic political contributions and commercial bribery; 

(5) Direct, corporate payments to foreign government officials in l'etnrll for 
favorable business concessions; and 

(6) Payments,aggregating tens of millions of dollars, to consultants or com· 
mission agents, made with accounting procedntes, controls and records which, 
if existent at all, were insufficient to document whether any services were even 
rendered by such consultants 01' -agents, or whethel'such services were commen
surate with the amOUntspai<l. In soine cases the partiel> iil'voIV'e(I have 'Stated 
that the payments were used to bribe foreign government officials in ordE"r to 
procure business. No foreign official has, ho\vever, yet confIrmed the receipt of 
such monIes for such .purposes, and 'there still are large amounts 'of such pay
ments for whiCh no accounting has been made, 

ACTIONS FILED 

To date, the Commission has brought ch'il injunctive actions in various United 
States District Courts against nine corporations including some of this nation's 
largest :public corporations with annual sales ranging from approximatelY $100 
million to $18 billion. -In eight of ,these cases cf)rpornte officers and directors 
11ave also been inc1udedas defendants. -

Each case inVOlves differing fact situations, but they are similar in significant 
l'espects. In each the Commission has alleged that the defendants violated the 
reporting provisions of the Securities Exchange Act of 1934 by flling periodic 
reports with the Commission which omitted or misstated material information. 
In all but two of tbese cases, tlle Commission also charged violations of the l)ro:xy 
solicitation provisions of that Act. In three of the actions, the Commission 
charge(l violations of tile antifraud provisions of that Act. In all but one of 
the cases it was alleged that senior management officials participated in the 
violative activities, and those individuals were also named as defendants, 

78-547-77--2 
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I should note again that ill eaeh of these nine cases, the violative conduct 
alleged was facilitated by the maintenance of false or inadequate corporate 
books and records. It should also lIe noted that. wllile some cases involved 
domestic payments only, and others involved foreign payments only, the majority 
involv('(l both domestic and for.eign payments. 

The Commission's first case included the allegation that a major marine con
struction company and its chief executive offieC!' represented that $120.000 in 
llaym(>nts had been made to employees and others as cOlllllensation when, in 
fact, those payments were the means by which the corporation made VOlitieal 
contributions. 

In a subsequent domestic case, the ('ommission alleged {-hat a major manu· 
facturing company and three of its officers and directors placec1 over $630.000 
into a secret cash fund created by false entries in the corporate books and records 
purportedly for insurance and lpgal expensps. Almost $500,000 of this fund was 
allegec11y used for unlawful political contril'utions. This cuse ul:o;o in 1"0lved ns a 
defendnnt the comoany's chief executive officer. 

A third domestic case was brought against a major munieipal sprvieinA' or
ganizntion charging the compauy nnd officers, including a former ehairmnn of the 
hoard, with llaying over $1,200,000 to a corporation wholly owned by the former 
exeeutlve vice-preSident for the purposp of using these funds for illegal political 
paympnts, bribes and kiekbacks. The Commission furtIler charged the former 
hoard ehairman and two of the other defendants with concealing the true nature 
of these llayments in periodic reports and proxy materials filed with the Com
mif'sion n11(l disseminated to the company's shareholders. 

The first foreign case was In'ought on April O. 1975. against a major food 
vroclucts eoncel'll. '1'he company hael adYiseel sharl:'l1olders in a elU'rent revort 011 
Form 8-K of a reduction in an export tax imposed hy a Central American coun
h'y on the company. The Commission charged that this report should also have 
revealed that the company had allegl:'dly agreed to pay $2.5 million to high gov
prnment officials of the country in exchange for a government decision to reduce 
an pxport tax, and that $1.2.''1 million was paid to certain officials. Furthermore, 
the complaint alleged the (',)mpany's books and records were falsified to coneeal 
tllP disbursement of these funds and that the defendant hacl made additional 
eush payments of about $750,000 to officials of a European government to secure 
favorable business opportunities for the company. 

A seeoml foreign suit charged a major industrial pro duets company, its ehair
man of the board. nIld its executive viee-president with malting undisclosed 
payments of about $400,000 to offieials of two European governments without 
properly accounting for th,is snm on the eOI'll orate booles and records. 

The remaining cases brought by the Commission inyolve both domestic and 
foreign pnyments. One suit against a major nmltinational oil COlllllUny and its 
top offlrers alleged that oyer $2.8 million in corporate funds had been disbursed 
to two foreign corporations by means of false entries on the corporatl:' books 
amI 1'l:'rol'(ls and that most of this SUIIl was retul'lled to the United States largely 
for Illegal political contributions and related expenses. The complaint further 
allf'g"l:'o that thp halanee wns cUl'tribntpd OYl:'rsens in rni"h. 

Another major oil comvany and a former eompany Yire-presid€'nt werp charged 
with crenting n secret fund for unlawful political contributions and for other 
jlUl"[lOSes. The eomplaint allpged that, by means of false entries on the corporate 
hook!'! and rerords, $10 million in eorporate funds wpre glvpn to a foreign sub
sidiary, and other company subsidiaries, of whirh nbout $5.4 million was 
rl:'turnerl to thl:' tTnitec1 ::1tatcs :md used la l'g€'ly for makin_~ illegal political con
tributions. In ac1dition it was alleged that the balance of the money was dis
bnl'l'('fl oYel'Sl:'al'l in cnf'h. 

On another ra~e. tlg"ainst a major c1l:'fenf'e rOlltractor and its top offiel?rf', the 
Commisflion charged that a fll:'erl:'t f11nd of oyer $475,000 was genprated from 
},l:'cYrling of pllrportl'dly hOlla fide payments to a European consllItant and was 
utilized for unlawful political contributions, as well as for other purposes. 
Further, the Commission alleged that approximately $30 million of corporate 
fnm1s harl he"n disbursecl to ynrious consultants and others, a portion of which 
wns rlishursed without adequate controls to insure that the funds were used 
for the purposes indicateCl. 

Tn a cafle ag-ainst a large indepPIl(lellt oil compauy, its chief exeeutivl:' and other 
offirel's. the Commission alleged that $780,000 of corpol'llte moneys had been 
div(lrtNI to a serret fund! maintained largely for illegal political e()Jltributions. 
The complaint also allegEld that over $4 million fn rash was transferred or dis-

v 
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bursed to individuals overseas without adequate records to insure that the funds 
were used fOl' the purposes indicated. 

Settlements have been reached with all of the defendants in five cases; the 
rest are in litigation as to all or some defendants. 

In those instances where settlements have been reached, final judgments of 
permanent injunction by consent have been enterecl by the Court, with the settling 
defendants neither admitting nor clenying the allegations of the Commission's 
complaint. These judgments enjoin the defendantfl from further violations of 
the federal securities laws as alleged in the complaint, and provide for certain 
ancillary relief. 

In addition to these actions, the Commission has also filed subpoena enforce
ment actions in the federal courts against two very large corporations seeking 
to compel them to comply with investigative subpoenas calling for the production 
of documents and testimony necessary for Commhlsion investigations. In both 
cases, after hearings, the court ordered the defendants to comply with the Com
mission's subpoenas, In one case involving a major defense contractor, however, 
tIle Court ordered that, except in dealings with agencies with law enforcement 
responsibilities, the Commission give the defendant and interested agenCies of 
the United States Government advance notice before releaSing the subpoenaed 
documents to allY third party, other thal1 a grand jury. In so providing the Court 
expressly stated that nothing in the order was to limit the investigative 01' 
enforcement efforts of the Commission. In the second case, the Court's order 
requiring compliance with the investigative subpoena called for similar protection 
against premature disclosure of the subpoenaed documents. 

'1'111' Commission currently has a nnmber of active investigations pending 
involving major U.S. corporations. Certain of these investigations have been 
disclosed either in the context of Commission actions seeking judicial enfOrce
ment of Commission in,estigatory subpoenas or by the corporations curreutly 
under investigation. 

ANCILLARY RELIEF 

In thosr actions where drfendants have consented to the entry of final judg
ments of pel'manent injunction, the Commission has obtained the relief it is 
rxpressly authorized to seek under the federal secm'ities laws. These final orders 
of permanent injunction are, of course, enforceable by criminal contempt pro
ceedings in the event of further violations. In addition, important ancillary 
relief-that iI';, relief not specifically provided in the federal securities laws but 
which a court of equity may, in the exercise of its discretion, grant in the interest 
of justice-has been obtained. 

Typically, thrse final orders have l'equired the subject company to establish 
a special committee gcnerally comprised of independent memberS of its board of 
directors, in orc1rr to conduct a full investigation of the irregularities alleged in 
the Commission's comvlaint. The committees have generally utilized outsille legal 
counsel and independent auditors and have conducted detailed inquiries into 
the company's booln; and records, its past and present management and cor
l)Ol'ate operations. Upon the conclusion of an investigation, such special com
mittees submit a comillete report of the investigation to the board of directors, 
which, of course, has the ultimate responsibility 'for reviewing and implementing 
(lIly recommenclations contained in the report. 

These inquiries by outside directors have served two important functions. First, 
they have provided the corporation and its shareholders with a meoIlanisrn, 

, independent Of the, management that may llave been l'rsponsible fOr the allegefl 
wrongdoing, to determillle the extent and nature of the problems involved, ml<1 
wllether restitution SllOUld be sought on behalf of the corporation or othel' action 
initiated against past or presen t management. 

This action is consistent with the longstanding Commission policy of advocat
ing a greater role for inclepoodent db'ectors in the affairs of llublicly nel{l cor
porations .. As early as 1940, following the l\!cKesson-ROb\1ins investigation, the 
Commission urged the formation of committees on non-officer directors to llar
ticipate ill arranging the details of corporate audits, Tn March 1972, tIle COlll
mission endorsed the establishment of audit committees composed of outsidr 
directors for all publicly held comp!lll1iefl to afford the greatest possible protec
tion to investors who rely upon the financial statements of such companiefl, 
Again, in December 1974, the CommiSf4ion urged regifltrants to create anilit C0111-
mittees of the board in order to provic1e more effective communication between 
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independent accountants a!lld outside directors and required proxy statement 
disclosure of the existence or absence of such a committee. 

Second, the special committees that have resulted from the Commission's en
forcement actions have served the equally important function of communicat
ing important information cO!llcerning management's activities to public share
holders. Thus, the investigative reports prepared by the outside directors have 
been filed, as required ,by the final orders entered, with the Court as part of the 
record in the action, and with the Commission as an exhibit to a Form S-K 
current report. 

The investigative reports for six corporate defendants have been filed. These 
reports have substantially verified the SUbstance of the CommissiO!ll's allegations 
in each case and, in certain instances, revealed additional instances of domestic 
and foreign payments. Five of the reports recommended that the subject COlll
panies adopt remedial procedures designed to prevent recurrence of the prac
tices in questiO!ll. Additionally, as a result of Commission enforcement actions, 
the aetivities of the Watergate Special Prosecutor, shareholder actions, and for 
other reasons, certain management defendants and others have made restitution 
in excess of $1 million to the corporationJ3. 

In six of these actions, the companies consented to court ordered prohibitions 
agai!llst further illegal political contributions, the maintenance of off-the-books 
cash funds, or further falsifying any corporate books and records. Further, ill 
each case, the Commission has retained the right to seele further relief if it is 
not satisfied that the company has fully complied with the terms of its under
takings and the final judgment entered by the court. 

DISCLOSURE 

The primary allegations in each of the cases brought relate to the maintenance 
of foods outside the normal financial accountability system for purposes of mak
ing, among other things, illegal domestic political contributions. The criminal 
inclictments of several of these corporations ancl their executives for such illegal 
actvities led the Commission to publish a public statement expressing the view 
of its Division of Corporation Finance concerning disclosure of these matters 
i!Il filings with the Commission (Securities Act Release No. 5466, March 8, 1974). 
Generally, the disclosures about domestic contributions in response to that re
lease have been detailed, and have includecl information on the method of free
ing the money from normal corporate controls, ancI information concerni!I1g 
those involved both in making and receiving payments. Copies of the relevant 
portions of filings containi!llg these disclosures have already been submitte<l 
to the committee's staff. 

The secret funds that were maintained by some of those companies were 
apparently used for a variety of purposes, including, in some instances. foreign 
payments in connection with busilness abroad. One effect of the Commission's ac
tions alleging failure to disclose the maintenance of these secret funds has beeJ~ 
increased awareness of this problem by other registrants. Last summer, there 
was widespread publicity given to the Commission's actions, as well as to 
information obtained through Congressional inquiries relating to foreign pay
ments. Questions were l'II.ised about the types of disclosure that would be appro
priate under the federal securities laws and about the actions that companies 
could take to "clear the board" of past activities of this type. 

In this context, Commissioner Loomis, in testimony before the HouS'e of Rep
reseutatives Subcommittee on International Economic Policy of the Committee 
on IlIlternational Relations (July 17, 1975 and September 30, 1975), suggested 
that companies concerned about the problem might ,proceed in the following 
manner: 

(1) lIIalm a careful investigation of the facts, conducted by perSQns not in
volved in the activities in question, such as independent directors j 

(2) If the il))vestigation discloses that a problem does exist, the Board of 
Directors should c1ecic1e. in commltation with their profeSSional advisers, whnt 
types of disclosure seem to be cailecl for; and 

(3) Discuss tIle matter with the Commission staff prior to filing a document 
and fully inform the staff as to the facts. 

He also indicated that tile procedures set fortll cauld lessen the need for 
enforcemcnt action in particular cases, especially where the Commission waf; 
informed in advance that a company, not then nnder investigation, would 
proceec1 in snch a manner. 
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The first company to accept this" invitation for voluntary disclosure was It 
major oil company which came to our staff last summer. Its representatives 
(lescribed in detail their concerns over foreign activities that had come to the 
attention of top management, and consulted witll the staff on the appropriate 
mcthod of disclosing and stopping such activities. These discussions led to the 
filing of It current report on Form 8--K, It form used to report the occurL'ence of 
certain material events, describing the program that the company intended to 
unilertalm. A copy of that filing has beenllrovided to your staff. 

The type of voluntary program undertaken by that company can be adopted 
with appropriate modification, to any company which has been involved in. pay
ments of doubtful legality and in maintaining inaccurate books and records 
relating to such transactions. Any such company should first conduct an internal 
inquiry to determine the extent of such problems. The company may then euter 
the "voluntary programs" if the board of directors (1) declares an end to all 
such practices "and (2) authorizes a complete investigation, both of all matters 
that have been discovered as well as of any similar activities in'Volving the com
llllny (within or outside the United States) within the previous Jlve y.ears. l!'ive 
years is a sensible cut off point since that is usually the time covered by the 
financial statements required to be included in filings with the Commission. Of 
course, events prior to that time may also be material if part of a continuing 
program Or relnted to e;x;isting material contracts or business operations. 

The exact wording of the action to be taken by the board of directOl's, including 
the declaration to end such practices, will depend on the activities discovered. 
The policies adopted by the board of directors of the previously mentioned COm
pany are instructive: 

(1) The use of corporate or subsidiary funds or assets for any unlawful or 
improper purpose is strictly prohibited. 

(2) No undisclosed or ullt'ecOrded fund or asset of the corporation or auy 
subsidiary shall be established for any purpose. 

(3) No false 01' artificial entries shall be made in tlle books and records of the 
corporation or its Subsidiaries for any reason, and no employee shall engage 
ill any arrangement that results in such prohibited nct. 

(4) No payment on behalf of the corporation or any of its subsidiaries shall 
be approved 01' made with the intention or l.1.llderstanding that any part of. such 
payment is to be used for a purpose other thp.n that deSCribed by the documents 
supporting the payment. 

(5) Any employee having information or knowl<ldge of any unrecorded fund 
or asset 01' any prohibited act shall promptly report such matter to the aUditor 
general of the company. 

(6) All managers shall be responsible for the enforcement of, and compliance 
with, this policy including necessary distribution to ensure employee Jmowledge 
and compliance. 

(7) Appropl'iate employees will periOdically be required to certify compliance 
with this policy. 

(8) This policy is applicable to the corporation and all its domestic. and foreign 
s\lusidiuries. 

In addition to declaring an end to such practices, the board should authorize 
a thorough investigation by a committee conSisting ofindependent directors. That 
committee should be authorized to employ counsel and independent accountants 
if deemed appropriate by the" committee. Normally, the independent accountants 
Who regularly audit ,the corporation would be used unlesS" circumstances 
suggested otherwise, 

Under the voluntary program, the company will file a report on Form S-K 
with the Commission. The report will set forth the facts as the company then 
lmew them, describe the investigation underway, including progress to date /lnd 
the declaration of policy to end such practices. ~ addition, the company sh'ould, 
whenevel' app:ropl'late, file a Form 8--K to report {)]1 the progress of' the in
vestigation, and file, at the time of the completion of the investigation a copy 
of the report that the independent committee submits to the bonrd of directors. 
Generally, the report should contain a description of the transactions involved: 
including the amounts, the purposes of the transactions," the role of" management, 
the tax consequences, the accounting treatment, and the effect on income 
re::enues, and assets or business {)perations of a cessation of such payments, ' 

It ,must be .understo~d ~hfit the staff of the Commission will have access to 
any informatlOn that IS dlscovered or developed during the investigation. Fur-
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ther, the company will also be- expected to describe the facts as then known in 
any registration statement or, if appropriate, in a proxy statement. This dis
closure need n.ot await the outcome of the final report, but should be made on 
the basis of current knowledge. 

This procedure has been adapted to other situations, but the general structure, 
inclmling internal investigation and discussions with the staff, is common to 
all. ApproximE~tely fifteen com]lanies ha"e met with the staff to discuss questions 
in this area and a number of these companies have filed reports or registration 
statements descl'i!Jing questionnlJle foreign Jlayments and the nlaintenance of 
improper bool,1S and records in connection therewith. 'l'hese were not aU the result 
of paTticipation in the ",'oluntary program", hut the types of disclosure mnde, 
assuming there is nO court action, nre generally similar whether the company 
is in the "voluntary IJrogrnm" or not. 

It is difficult to summarize the types of disclosure that have been made bl!
cause, to a large extent, the disclo~ul'l' depends on the particular facts and cir
cnmstances of each case. ~'he types of foreign transactions tllat ha"e been dis
closed are generally similar to tho~e alleg·ed in the enforcement actions I have 
previously descd!Jecl, and include large, apparently disJlroportionate, ptl rments 
made as "commissions" to "agents" to aid in obtaining contracts or business; 
payments to "agents", who are in fact government officials, fOl' their help in 
obtaining conh'acts or business; llllcl p[t;I'll1ents to political parties for government 
favors. Some payments have been made to government employees performing 
ministerial duties in order to expedite the company',; business transactions. 
and BOrne Imv(l !Jeen part of a program to evade taxes or currency control laws. 

TIlese payments are usually disguisecl by the maintenance of incomplete or 
false books and records with littlE' or no snpporting documentation. _<\lthough 
these voluntary disclosures are generally si-.ilar in nature to those resulting 
from enforcement action, I must pOint out that the disclosures that we have 
/leen in the filings of companips Which have eiUlI?r come in voluntarily or which 
hn"e contacted and cooperated with the staff, arE' less detailed than those which 
have resulted from COurt orclE'rs. Of coursp. since no final rE'llorts llave yet been 
submitted pursuant to the voluntary program, the adequacy of til(> disclosures 
to date IlUye not yet been determined. 

In at least one instance, however, after discussion with the staff and Com
mission it was d!:'termined thnt no disclosure was necessary. In that case, thE' 
company had been private at the time of the transactions. tile trllllsactions i11-
Y(llved small amounts of monE'Y used ba~ical1y for gifts to minor foreign govern
lllent employees, top management was not involved in thE' practice, find accounts 
were k!:']lt rE'fipcting surh payments. The company nevt'rtheless adopted a policy 
])rollibiting snch practices in the future. 

LEGISLATIVE RECO!IC!lIENDATIONS 

You hnye askE'd for our "iews as to the adE'quacy and effectiveness of the 
prespnt laws und regulations and nny rE'comnl(>ndatioJ1s Wp muy have for im
proving them. As yon know, a primary pnrpose of the federal securitips laws and 
the Commission'S regulations is to protpct ilH'estors b~T requiring issuers of 
secllritips to mal,p full and fair clisclosure of material facts. In IllY opinion, these 
statute~ provide the Commission aclpquate authority to require appropriate c1is
closure allOut the mattprs I hnyE' bppn discussing in order to protect stocl,holders. 

Th!:'re al'l:' a fp\'l' udditional points I would like to malte. First, our pnforcement 
actions fHe<l to date ha"e, generally spea]dng, been based on alleged transactions 
that in"olved payments of huge amounts of money which were caused to be 
inoccnratply stated 011 tIlE' COml)aniC'!'l' hOl)ks anrl I'pCOrdfl hy top corporate officprs. 
Thns. th!:'y wel:e conrealNl from the comp:111i!:'s' honrdfl of. c1ireptors and often its 
auditors. The ancillary relief obbl.ineel inmost of tllese actions has had an effect 
on the "governance of the corporations" by ~'e(]uiring that the boards of directors 
he providrd with adequate information so that appropriate action can be taken 
to protpC't thE' Interests of puhlic investors. In IllY view, an effective syst(>m of 
('orporate aC'countability requirE'S that farts pertaining to i11E'gal 111lymellt':l not 
bp conC'palpd from a corporation'R inrlepenclent accountants or its lloard of 
directors. This is a ltpy point. Nothing else in the system will work unless the 
books and records are kept in good faith. 

SC'coud, many commentators haye snggested tlmt too muC'h l1ncertniuty exists 
If in this nrpa nml ask that the Commission formulnte guidelines. Whilp it is un
ft lil,<,ly that we can promulgate rules with any simple mathematical formulas, it 
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is my personal hope that we will soon be in a position to pro,;de more guidance. 
Finally, we at the Commission are proud of what our staff of 2,000 employees

and enforcement staff of some 200-bave accomplished. ·We are confident that 
our future actions will continue to promote the public interest ill this difficult and 
important area. 

Ohairman Pnox:amm. ViTen, thank you very much, Mr. Hills, for a 
very, very interesting ancl provocative and helpful statement. 

I would like to start off with a partial solution, and I think you 
would agree it is only a partial solution, to the very, very serious prob-

... ' lem that confronts us. The voluntary program, as you suggested, is 
designed to, in effect, have corporations do a far more adequate job 
than they have in the past in becoming responsible for their own 
deeds and to provide full information for directors, and so on. 

You say in the course of your remarks, that the disclosures we have 
seen in the filings of companies that have either come in voluntarily 
or which have contacted, and cooperated with the staff are less detailed 
than those which have resulted from court orders. And this is at the 
heart of our problem. Oan you really expect these corporations to 
police themselves effectively lUlder any circnmstances ~ 

Mr. }fuLS. Well, Senator, we also said that we at the SEO have 
not seen the .final reports that we have l'equired, and that we can~t 
make a judgment as to the adequacy of the independent investiga.tion 
until we see those :final reports. B,'t we will have access to those fmal 
reports, and we will have a continuing regulatory responsibility with 
respect to these corporations. Therefore, the question of the adequacy 
and the imleppudpnc(> of tllE' investigation are judgments that nur staff 
willllaYe to make, and then maIn' recommendations to the Commis
sion from time to time as the program progresses. 

I would say at the present time we are encouraged to belie\Te that 
these corporations recognize the seriousness of the problem nnd will 
proceed accordingly. Obviously, if we are not slttisfiecl that a program 
of a voluntary nature has progressed satisfactorily we will have to 
take whatever enforcement action is aPPl'opl'iate. 

Ohairman PROUrIRE. What assurance do we h[1Ye that that action 
will be taken ~ The SEO as you say has an excellent record. We are 
very cognizant of the ability and of the, determination of Mr. Sporlrin 
and other outstanding members YOll have on your staff, but you have 
a limited st.aff. You have about 200 people in the Enforcement I )i-dsion, 
isn't that right ~ 

Mr. HILLS. Wen, we of conrse have the regions which add another 
200 people to the enforcement efforts. 

Ohairman PnoxMIRE. You have what altogether, 400 altogether ~ 
Mr. HILLS. Four hundred enforcement, and, in the voluntary ])1'0-

grum, we. are talking about the Division of Oorporation Finance. 
Ohairman PROX1\rillE. But we do have 11 lot of corporations in this 

country and tIns may simply be the snggestion of the extent of this 
problem. We don't know as yet, you can't tell us as yet, how widespread 
this is; That is what you are going to tell us, I take it, on March 15. . 

Mr. HILLS. Senator, it is obviously sufficiently widespreacl for t.he 
SEC to be cOllsiderably concerned about it alld for t.he Government 
to take an ?nterest ill it. The qU~stiOll.of the regulation of corporatiolls 
generally IS a matter trallscenchng c11sclosnre of records to the inyest
ing public ancl to the SEC. Ally corporation that is not willing to ftC-
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cept its respollsibilities rUllS the risk of serious litigation. The cor
porations and the l)ftorts of the SEC are aided by both tl~e accoun~ing 
"World, independent l)ubhc accountants, and tl:e professIOnal obh~a
tions of lawyers who represent these compames and must establIsh 
their own relationship with the auditors to make certain that the 
corporations come forward. 

The stn,ft of the SEC has been greatly aided by its capn,city to se
cure settlements involving:, for example, the preparation of a so
called McCloy report. Obviously, if we were unn,ble to get this form 
·of settlement and this form of report, we would have come to the 
SE'nate, and to the House and ask for n, very gren,tly expanded stn,ff. 

Chairman Pnoxl\o:nE. ,VeIl, thn,t mayor mn,y not be a good one. How 
do you know whE'thE'l' that is a complete report, and whether other 
corporations may 01' may not be able to report that way~ I agr.ee with 
yon that Jolm McCloy is a remarkable man, of great integTJty and 
ability, but I just wOlidel' how many Jolml\fcCloys :we hn,ve, and if 
every corporation has one. You see, one of the tlllngs that really 
bothers me a gren,t deal is, in spite of these very startling and dramatic 
disclosures that von have made to us this morning, there is not a record 
of many resignations or firings. It is tr11e just tIllS morning that Gulf 
fired some oftheil' top officials, but this is the exception. Iumany cases 
there doesn't seem to be any action on the part of these corporations 
against. these people who have engaged in violations of the law and 
in bribery and Idckbacks, and eveil admitted it is part of their 
operations. There doesn't seem to be any corrective action. The one 
kind we understand is when they get l:id of the management that 
]laS done that, fire them. 

1\:[1'. HILLS. Senator, the question that you raise invohres, of course, 
a number of related matters. First, luis the criminal process, the 
eriminal nroseeutorial activities of tIle Federal Government worked 
mlequately ~ I have no reason to think that it is not working adequately. 
,\Till thl?se corporations in the governance of themselves take the 
actions that this form of disclostlre suggests are appropriate~ This 
country fortunately is one that relies upon disclosure and in forcing 
these eompanil?s to say openly what they are doing. 

As we said earlier, the long-standing position of the Securities and 
Exchange Oommission ll(ls bl?en that independent directors should 
form an audit committl?e to meet with the outside auditors. The ques
tion of whether 01' not a company has such an outside committee is 
itsE'>lf a subject of which we require diselosure. 

Chairman Pnox:mrm. ,VeIl, obviously the system hasn't worked so 
far. That is why we are in this difficulty. You see--

]\£1'. HILLS. Senator, the. question of when--
Chairman PnOXl\rrnE. The problem with me, as you lmow as a man 

who has been in business and has been very suceessful and has a fine 
1'l?putation, you know how business so often operates. The people who 
work in the corporations are each other~s friends and supporters. The 
directors are chosen very often by the officers on the basis of their 
friendships and their knowledge of each other. Thatis.an understand
able tendency. There is nothing criminal in it. It is just human, to 
protect each other, and not to be vindictive, and to be as tolerant as 
possible and to try to get along and to help each other. So I am con-
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eerned with relying too much on this kind of discipline even though 
there may be an ullusual situation where it will work, and work well. 

I realize you have a limited staff and we can't have all or this done 
by Government personnel. That would be a mistake, too, I am just 
wondering if we can nnc1 a way of making this effective enough so 
that we are more definitely assurecl tlw,t we won't have this kind of 
recurrence in the futur(~. 

Mr. HILLS. Senator, I am--
Chairman PROnUR.l!l. Could I ask Mr. Sporkin c10 you want-I beg 

your pardon. 
Mr. III!.!.s. lam as concerned as the Senator is about the problem he 

has described. It cmmot be understated, and I don't mean to suggest 
that it should be. But I am equally confident, not only from my ex
perience with the SEC, but from years that I have spent both in 
business and in the practice of law, in the strength and capacity of 
management to resist, TIl most cases, these pressures, and confident 
that the industrial world, for the most part, is sound. 

I am also confident that that world is reacting to the problem in 
much the same way the Senator and the SEC lmve reacted. We met 
only recently, in the past few weeks, with a committee of the inde
pendent auditors and a committee of the bar association to discuss ways 
in which those independent professional people will have to accept 
both professional responsibility and, of course, resultant civil liability 
for failure to perform their professional obligations. One important 
aspect of these obligations is the professional responsibility to come 
forward when they see that the company that they represent is not 
making the disclosures required of them by the law. 

I am confident that major progress has been made, n.nd I am COll
fident that the professional world, both in the business commtunty 
and in the community of independent counsel and independent audi
tors, will make the klild 'Of progress that the Senator hopes for. It is 
necessary that that world respond in that fashio11. 

Chairman PROX1\fIRE. You see, the problem is that it is obvious that 
some have come forward, and have come forward probably because 
they recognize they may get easier treatment if they come forwnrcl 
voluntarily, but the tough question is how do we determine how pen'a
sive and widespread this is. We have much evidence that it is wide
spread. ,:Ve have the chairman of the 'board of Lockheed saying' that 
all the aerospace companies are doing this, and some of them comIng in 
and confessing tl1ey do-Northrup and Grumman. We have the same 
kind of statement from the oil corporations saying we do it but so 
does everybody else. And some of them coming in and admitting that 
they have done it. It seems to be something that is extremely serious, 
extremely widespread, a very tough problem, and one in which I think 
we need vigorons followup and some kincl 'Of evidence like the resig1ul.
tion or firing of the people who 11ave been responsible for tIns kind. of 
activity. 

l\fr. HILLS. It would be instructive I belie.ve, Senator, for t.he sub
committee to have, and I am S111'e your staff 11a5 considern:ble material 
on this topic, information concerning wl1at the independent account
ing firms llave done in response to this problem and the procedure they 
follOlW. They are different from the ones they have employed in the 
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past. My own observations al'O that major changes have been made in 
auditing practice. 

Chairman PnoxlIuRE, Let me just sav the staff informs me that so far 
what we have been told by the inrormation we have is that the account
ing procedures have been totally inadequate either to determine what 
has been goin~ on or to assnre 11S that they can prevent it hl the rutlll'o. 

l\:[r. Hrr,Ls. benntor, in the cases that we have rererred to this morn
ing, there is no doubt that the accounting procedures either were in
adequate or inadequately carried throngh. I have no doubt that major 
strengthening has to be made and is being made. But are the acconnt
ing procedures or the United States entirely inadequate? I think not. 
I think, there again, we are quite proud or the work that has been 
done by the accounting staff or the SEC over recent years under the 
leadprship of rormer Prort'ssor Bnrtoll in providing llPW acconnting 
l'lUPS, new stimuli, to the accounting proression. 

l\:[~r own experiencp. with a troubled companv in which we needed 
a major accounting firm to hplp us was that I ,~as quit(' proud of tlll' 
job the acrOl~ntants did, and even pl('ased to pay thp bJll for the l'(,

suIts we recClvec1. So this is an area of coneern. but I Hunk we should 
not, fail to recog11ize that the proression is l'espOlulillg. 

Ohairman PRo:ofIm:. But none of thes<.> violations wrl't' disclos<.>d hv 
t.he pl'iyate firms, by the private accountants or auditing fil'JU'l. They 
were chscover<.>d eit.her by the Watergate prost'cntor, by thr SEC-

Mr. HIT,I,S. That 18 correct. 
Chairman Pnox:uIRE. So that proc('dures so far have fail<.>d us. 
l\[l'. HILT,S. I said I thought that there is 110 question that the pro

C't'<lUl'r:-; in tll(l!'l('. rasC's wt'1'<'> c>itllC'l' wopfullv inadequute 01' woefully and 
inadequatelv canied onto • . 

Chairman P1WXllIffiE. So all we really Imow is that thev are woe-
fully inadequate. • • 

IVfr. Hrr,T,s. And I think it is a, propel' area of inquirv to determhle 
what changes have been made by accounting fi1111S fo remedv this 
matter. I think the Sentol' will see progress. . 

Chairman PnOXlIURF:. Can you teU us what is the totalnumbpI' of 
large corporutions against which the SEC has filC'd civil suits Or whieh 
are under active investigation or which have made yo]untarv admis-
sions of impropt'l' payments ~ . 

1Ifr. HILT,S. There are nin(' civil snits-the total number of companies 
uncleI' investigation today is. S<'>l1atOl', something' like :30. 

Chairman PROXlIIIRE. And how manv have made voluntary admis-
sions of improppr payments ~ • 

1\f1'. HIT.LS. We have 15 coming rorward in some voluntary fashion 
01' ot11er. 

Ohairman PROXlIURE. Are thev all under investigation ~ 
1\[1'. HIT,T,s. Well, the fact that they are coming forwardmealls obvi

ouslv that that is a form of invesHgation. The voluntary-
Chairman PROXIDRE. Not necessarily. 
1\fr. Hrr,Ls. The administration of the voluntary disclosures program 

is performed by the staff or the Division ofCorl~lOration Finance, and 
the dc>gree .orinvestigation is something that is worked out on a case
bv-case oaSIS . 

• Ohairman PROXlIURE. Are those 15 included in the 30 or not~ 
1\:[1'. SroRKIN. Not necessarily. 
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Chairman PnOXl\ImE. Not necessarily ~ Can you tell us, Mr. Sporkin, 
the extent to which they are ~ 

MI'. SroRKnr. I would say the large majority wonld not be included. 
I think it is important, Senator, if I can explain a little bit more about 
the voluntary progri.m. One of the key elements of the voluntary 
program is that there be an immediate declaration of cessation of ac
tivites. That is really the crnx of the program. So that means thnt at 
least, Senator, in the future the conduct must stop. Now the reason that 
I say that they are not under investigation is that these--

Ohairman PnOX1\rmE. Let me just interrupt there, Mr. Sporkin. As 
I say, you lmow the admiration and respect I have for yon and I don't 
mean to compare the SEO with the Oomptroller oHhe Currency's Office 
but Mr. Smith got a cease and deSIst order in 1962 against U.S. Na
tional Bank in San Diego and yet for 10 years they went right on doing 
exactly what they were doing before and nobody did anything about it. 
They really made no attempt to enforce the cease and desist order and 
that was a formal court order. ' 
""\That assurance do we hf1v(>, because you have moved in the way you 

11a ve, that we are ,going to get compliance ~ 
Mr. SrORICIN. Well, in that regard, the thing that the program has 

as a key part is that, 011re you lu;,-ve a cessati?n and you luwe the 
voluntary steps b!:'ing taken us menhoned by ChaIrman Hills, when the 
final report comes in, we will have access to both the report and the 
llnderlying data. It is our intention to review that report quite ('al'a~ 
Tully t'o see what is involved. And I think that that is extremely im~ 
portunt. It will be monitored very closely, but the key r<.tt here is 
that, since these firms have COme in voluntarilv, I c1on"t think you 
would want to start up an h1Yesti~ntion right away. I think it wo'uM 
be counterproductive. and I clon't think we would get the kind of vol~ 
nntal'ism that we need in this kind o£ pro,gram. 

Mr. HILLS. Senator, I think it is terribly important to consider that 
the decision as to wh('n an investigation is ,!.toing to be undertaken is 
based in large part on the jndgrent oT the staff and the Oommission, 
In these cases, the stl1ff will come to the Commission and make their 
recommenclations. A juc1~n1(>nt has to he made as to the inte~rity and 
the caparity of the people that are underttlking the investigation on 
behalf of the company. 

Chairman PRO;lo..1\fmE. Doesn't it also depend on whether 01' not you 
have adequate staff to do the joM 

NIl'. HUJLS. No, Senator. 
Ohairman Pnox:u:mE. The investigation ~ 
Mr. H'n,I,R. I think that, in nw jud,gm(>nt. without. qu(>stion, wh(>}'1' wo 

see a corporation willing to hire people or int('grii'y, It John McCloy, 
and providE'- him with counsel, staff, and auditing effort, and :turtllCl' 
provide him with an outside committee of the board of directors, that 
we can be satisfied that tl1at inv(>stigation will be a better investigation 
than we could "provide if our staff waS three times as large. 

ChlliI'mrm PnoxJltmE. I am talkinp: about the fact that you have ;30 
active investi~atiol1s going onllOW in this aren alono. 

Mr. HILLS. Yes. 
Chairman PnOX1\fmE. I wonder how manJ; yon can conaud. effectively 

with the limited staff that yon have. 
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Mr. Hu..Ls. Mr. Sporkin and his staff, Mr. Leverson and his stuff 
have, in my judw.l1ent, done an absolut~ly masterful job, although I 
can say to the chaIrman that we arc stramed. ,Ve have to consider how 
beSt to allocate our resources, but at the present time I am satisfied, and 
I trust that Mr. Sporkin is satisfied, that we have the staff to continue 
the investigations that we want to continue. Obviously--

Chairman PROXMIRE. May I ask, 1tfr. Sporlcin, are you satisfied ~ 
Mr. SPORKIN. 'Wen, I am never satisfied, but what can yon do? Yon 

are never going to have enough people, and I think this IS part of the 
system. You are never going to have enough policemen in this country 
to cut out--

Chairman PRO:DrIDE. No. I recognize that and I certainly don't m('an 
yon ought to have a very big staff. I am just wondering if you have 
enough to do the job now in view of what obviously confronts us, 
and what I think is on a shocking and very serious scale. 

Mr. SroRKIN. Senator, the way I try to approach a problem is to 
try to size up the problem and determine how ,ve can deal with that 
problem with the resources that we have. That is why we haye dcnl
oped the concept of involving the private sector here. 'What I am sav
ing to you, is that. wit11 the staff that. we have, we arc going to be 
stretched t1~in. I believe, however, that. if all the things fall into pluce, 
we can conbnue to get t.he McCloy's and the Manny Cohen's and people 
of that caliber to do this kind of work, I think we wiU be all right. 

I must add one thing to the Chairman's statement. In the Ashland 
case, if you recall, they had a private counsel. Charles Queenan. ,Tr .• 
of Pittsburgh, who prepared the report. He prepared a report t!Hlt 
was avery' factual and elaborate report, but the full report wasn ~t 
submitted. 

Now, the Commission backed that person up 100 percent, and saieI 
that we wanted the entire report. So yon are having people of tremen
dons caliber, s11ch as the nIcCloy's aneI what haye'you. So I am rela
tively comfortable. 

Certainly as we get stretched thinner and thinner-we ha.ye discusficc1 
it with the Ohairman and tIle 011airma.n has discussed it with U8-

problems arise concerning how we are going to reallocate people with
m the Conunission to be able to deal with these matters. In other 
words, when we have a priority in my operation we will probably get 
some more people down from other operati()Jls that don't hn,ve the 
same kind of priorit.y. But we are going to attempt to handle these 
within the confines of the resources tllat we have'. 

Mr. HrLLS. Senator, I think that is a gooeI point. We have tried. in 
these past weeks, to identify t110se areas which are not critical to en
forcement activities, to find out where we have surplus people, to shift 
them into enforcement if necessary . .All I can say, of cours(>, is that 
today, this month, we can do the job. W"hether or not we will have to 
come and seek additional assistance, either because of enforcement 
activities 01' other responsibilities given to us by Congress, is a matter 
for the future. 

Clmirman PROXllITRE. Let me be blunt, Mr. Ohairman, ancI say that I 
understand there is a split within the Commission that could impede 
these investigations. Some members feel the SEC is going too f~r, 
that the Justice Department should investigate illegal payments. One 
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Commissioner, A. A. Sommer, suggested in a speech on December 8 
of last year that the SEO should pull back and restrain itself in 
future cases. 

Now, you are. a new man, and you may be a swing vote. 'What I want 
to know is, wl1at is your position ~ Will you supportr--

Ml". HILLS. Senator--
Ohairman PROXl\IIRE. Will you support a continued vigorous role 

for the SEC, pushing forward, even intensifying these. investigations ~ 
Mr. HILLS. Senator; I am not familiar with the speech you mention, 

but I can tell you with some strong feeling that neitJler Commissioner 
Bommer nOl' any other SEC Commissioner has in any wu,y restrained 
the efforts of the enforcement division. Issues of how to provide for 
accounting disclosures, and how to do so many other things. obviously 
provide a lively debate from time to time. But I will tell you with 
~omplete certainty that in the area of investigation, this Commission 
will do whatever 11as to be done to provide the resources to do the 
:~nvestigations properly. 

Chairman Puox:i\!Im~. Disclosures are really the. essence of this thing 
{lllCl the Commission itself has to flllpport making these disclosures 
public, sometimes by a vote, I presume. 

Mr. HILLS. Ooncerning disclosure~; of corporate activity in the cases 
to date, we are relying as MI'. Sporkin geLid, in large part of the jn
'vestigations undertaken by the special counsel and by the outside audi
t)l'S. Those reports have 'been made public and have been filed with 
be C<>mmission. In each case, the question of what the disclosure may 
0[' may not be is a matter of concern, but in 110 case of which I am 
aware, certainly no case since I have been here, is this a matter of any 
c01lsiderable debate. In other words, in these kinds of cases where. 
t1le top corporate management of a corporation has deliberately falsi
fi(ld records, and where illegal activities 11uve been made, t1le reports 
hnve been detailed and precise. 

CllfLirman PROA"1IrmE. An right, sir. 
Now, let me ask you this, You say five of the nine cases 1111ve been 

settled by 'Consent. ,Vill you tell us the names of {,he companies whose 
calleS have been settled, and indicate what the settlements provide, 

}rr. 'SponRIN. You want ,the names, Senator, of the cases that have 
be{\ll set:tlecl ~ Yes; I can give you those right ll.wu,y. 

Northrop, Ashland, Phillips, Gulf, 3M, Ame11cun Ship. They have 
been--

Chairman PnoxM:IRE. Six. 
11[1'. SponIUN. Six cases have been settled. I'm sorry. 
Chairman PnOA7>IIRE. I understood there have been'five. 
~rr. HILLS. Six corporate cases have been settled. There are some 

ease, going forward. 
Chairman Pnox:ilrnm. Tell us in each case ye1'y briefly what were the 

'sctth'ments. What do the settlements provide ~ 
j\{l'. SponIUN. Each of them--
MI'. HILLS. I think my prepared statement, Senator, tried to articu

late that we have 11ad tIns ancillary relief. I will be happy to go back 
ove,rlt bnt in each case we have had injunctions prohibitin~' future 
conduct of this kind, and all ancillary program for an investigation. 

Cha,irmfln PnoxlUlJID. Were 11her8 any firings or dismissals as a result 
.of the{;e ~ Or any fines ~ 
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Mr. SPORKlN. Well, we cannot fine, Senator, and the firings-
Chairman PROXlIITRE. I lmow you can~t fire but----
Mr. SromaN. Fine. Fine. I'm sorry. 
Chairman PnOXlIITRE. But first as a result of your action, was the eo\'· 

po\'ation taking Mtion? .. 
::\fr. SroRKIN. My answer, Senator-I'm sorry-is that we cannot 

fine. 
Chairman PROXlIIIRE. Cu;nnot fine. The courts can fine. however. 
nfr. SPORKIN. Not under actions we bring. "" 
Chai rman PllOXlIrIRE. I see. 
Mr. SroRKIN. There have been some very st.iff actions taken. If you 

will recall. in the 3M matter they cleaned ·house. As a matter of lad, 
that might have been an over-reaction but as the allegations in that 
case were only of about $% million or $600,000. I do share your concern 
with respect to the others, other than what happened today, and other 
than in the 3:;\{ ruse. 

Oha.lrman PROXlIfIRE. Other t.han the 3:;\f case and the Gulf case, 
there haven't been dismissals or firings as a result of this? 

:Mr. SPORKIN. Not that I can--
l\fr. HIT_LS. Senator, if I may interject, we can surmize a number of 

things, but it would be wrong. I think, for our agency to make a 
judgment as to why any given inc1iyidnalleft a company or was fired. 
Our effort has been, however, to make certain that there was a new 
form of govm'nance capable of conducting tIle type of investigation 
that we are dealing with. And that has been, in tpl"ms of the ancillary 
relief. The principal capacity of the Oommission in this respect is the 
capacity to produce a report, such as in the Gulf case. 

Chairmana PROXlIIIRJ~. See, here the way it looks to us is that nothing 
is happening, True, you have got a new goyernance. It may work. "Va 
hope so. You are getting reports. Eut nobody has been punished, 
nobody has been fined. Well, there have been some fines. Getting off 
scot.-free. In most of these companies there is no discipline. 

Mr. HILLS. We would not want to comment on any peneling criminal 
investigations or criminal prosecutions, but if a criminal activity has 
occurred, Senator, we have to rely upon the prose,clltorial powers of 
our State and Fedl'ral Governments to take care of that. That cannot, 
of course, be the responsibility of the Securities and Exchange Com
mission, although as the Senator is aware, the resources of our Com
mission are used by Federal prosecutors in the course of their in· 
vestigations. 

Chairman PnoxlIrnm. All right. Let's get into that, then. Yon men
tioned some criminal indictments in your prepared statement. Were 
all or most of the indictments as a result of the investigations of the 
'Watergate prosecutor? 

Mr. SroRKIN. I would say virtually all of them; yes, sir. 
Chairman PnOXlIlIRE. How many indictments have been as a result of 

SEC investigations, any? 
Mr. SrouKIN. None so far, sir. 
Chairman Pnoxl\lIRE. Well, you see, the Watergate prnsecutor has 

followed up, hasn't he, so that the guardian that ~las given us results 
here is no longer around. 
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lvIr. HILLS. Senator, this is obviously an area in which we have to be 
careful, but we beglUl our first civil action in 19'74. l,Vas it in April'? 

Chairman PROX1IDJill. It seems to us as if Justice is letting SEC do 
it all because you can:t fine. There is no punishment 'when you handle 
~ . 

Mr. HILI"S. All I am saying is our first case waS brought in the 
middle of 19'74. \Ve have n long ilnd close relationship with the re
spective U.S. attorneys around the cOlUltry. I wonld hope that the 
U.S. attorneys WOllJd be responsive to any e'dcll.'ncp, Wl' might. have in 
our files that does involve criminal conduct. 

Chairman PROX1\ImE. 'That is 18 months and there has been no 
prosecution. 

Mr. SPORKIN. Let me explain what the pl'Oblmn is, Senator. In a 
way, what has happened here shows you how good the system is und 
how it works. We picked up this area as a result of the \Y!Ltel'gate spe
cial prosecutor's work. Now, what has happened is, as you know, he 
bronght actions in those cases, and most of the cases that I mentioned 
hel's today were the result of those actions. Therefore. as far as I can 
see right now, there would be no real question as to whether we conld 
bring additional cdminal actions in those cases. 

In other words, there were settlements in those cases. What we do, 
however, is to pick up the information because what the prosecutor's 
office disclosed was only the tip of the iceberg and we, on our own, 
picked it up and have now exposed the entire iceberg. 

Now, with respect to cases that were not picked up by the prosecutor, 
of course there is going to be a timelag until all these matters get 
fully-

Chairman PROnIT.RE. I am wondering about that timelag. It seems 
to me it is a pretty long timelag. We have got 18 months. 

Mr. I!ILLs. Tliis was since the first case prosecuted, American Ship-
building. 

Chairman PnoxlImm. I assume you kept Justice informed. 
:Mr. HILLS. Senator, yes, we have such a responsibility. 
Chairman PROXlIIIRE. Has Justice expressed interest in what you are 

doing~ 
MI'. HILLS. It is very difficult to talk about whether there has or has 

not been a criminal referral. I am satisfied. We spent a lot of time 
,,"ith our staif, that is historically, and currently our staff alerts the 
Justice Department to matters involving alleged or possible criminal 
conduct. 

Chairman PROXlIIIRE. Well, I want to ask vou, does it appear to you 
that Justice is vigorously investigating and. prosecuting, where ap
propriate, in all cases where criminal laws appear to have been vio
lated, or is it dragging its feet. ~ 

.., Mr. HILLS. Senator, I am not capable of, nor do I think it is proper 
to comment on that. 

Ohairman PRClX1IITRE. Well I think it is. I would disagree with you, 
Mr. Chairman, 011 that . .After aU, you're an individual agency and 
you are the ones who are responsible. I was outraged when your 
predecessor wasn't prosecuted by Justice for perjury when he ap-

o peared before Ollr committee and lied to us, went np to New York and 
a:dmitted under oath that he had lied twice, und they wouldn't take 
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any action. It seems to me it would be proper in our case, and proper 
in your case where you have referred tIle matters to their attention, 
and there doesn't seem to be any--

Mr. HILLS. There was a comma there when I paused to breathe. I 
cannot comment on how good a job Justice does, what its resources 
are broadly, 01' whether it has sufficient money to investigate this area. 
I indicated before that when we are involved "in some matter involving 
possible criminal violations, we alert Justice. I can say generally that 
the Senator can be. satisfied we would follow the same. practice in all 
cases. ,Ye make referrals to Justice and normally provide manpower 
from Ollr staff to assist in the investigation. I know of no C!tse involv
ing what we are talking about right now in which we have reason to 
helieve Justice fell down. Let me assure the Senator this. j:\There there 
js a case where we have reason, where the enforcement division comes 
to this Commission and says it feels there has not been proper criminal 
followup, I shall refer the matter to the Justice Department, speak to 
the Attorney General about it, and call Oul' feelings to his attention. 

Ohn;irman Pnox:mRliJ. Do you know of {tny effort-is Justice doing 
anythmg on any of these cases? 

Mr. SrORKIN . Yes; they are, Senator. 
Ohairman PnOX]\!IRE. Yes? 
Mr. SroRKIN. I think it would be inappropriate to discuss this and 

r must reaffirm what the chairman said. I know of no instance ... \!her(~ 
Justice in any of these cases is dragging its feet. 

Ohairman PnOAn!IRE. Well, WEI are suspicious because there is not 
a very reassuring record under either party-I don't mean to be parti
san about it-of Justice prosecuting top officials of corporations or, 
for that matter, top officials in government. They seem to be allergic 
to that kind of action. 

Mr. HILT"s. Senator, if I may make one comment, which I am surr. 
the Senator appreciates, but I am sure it is 11eIpful in the context of 
my testimony. vVe do h!!-ve a sys~em based upon the need for stoclr~ 
holders to kno~ the qualIt.y of theIr mana§!:ement. We do have a proxy 
system and a dIsclosure. system. It is our Job to make sure that stock-
110ldel's know the kinc1 of management they have in this respect, and 
the system is such that there is no way that we can require a given 
board of directors to fire or hire 111lyone. We can insist, as a matter of 
J,;'1 ~orcement, as we haw', so often; that an independent capacity be 
generatecl to do some of these investigations so that the proxy material 
will reveal this. That is tJle system. We, of course, can comment or not 
as to whether somebody s11m.1Id have beeen fired, but that rel111y, in the 
final analysis, has to be left. to the stockholclers. AU we can do in this 
system is clisplay that for the stockholders' observation. 

Ohl1irman PROX1\LIRE. Did Justice take any position in enforcing the 
subpena ill the Locldleed case ~ 

1\1'1'. HILLS. I'm sorry. 
Ohairman PROX~!mE. Dicl Justice take any position in enforcing the 

snbnena in the Lockheed case ~ 
1\fr. HILLS. The Lockheed case, Senator, involves no policy posi~ 

Hon on the part of the ,rustice Department. That is the simple answer. 
But although the Justice Department itself took no policy position 
with respeC't. to the subpena, the Justice Depa.rtment representing its 
client, the State Department, took a position jn the Lockheec1 case. 
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Ohairllla~ PUOXMmE. What pOl:litio.tl was that '~ " ,'. 
Mr. I~s. Th~ Stat" Department, before I came to the dpIIUplElsion, 

had indicated an interest generally in matters involved ill .ihe Lock
heed fil~. At a later date, when I Was at the Oommission; ~he Justice 
Department informed us that the Sec;retary of State on behalf 6f the 
State Department wanted to express' a concern thlttthere. could be 
materials in the files of Lockheed that would be detrimental to the 
national mteJ,'est of the U nite~l States. ' 

Ohair~nan PnoXMffiE. So the only reco:l'd vi'e have of the J ristice De
partment position, and as you say it is not a policy position on their 
par~, reflects the State Department's cover-up, sUJ?pl'ession, not:dis
cloSlllg, because the Secretary of State thought it mIght have unfortu-
nate foreign policy implications. ' , ' 

Mr. HiLLS. Senator, if I may finish~ the conclusion will· speak for 
itself, the State Department simply asks the Justice-Department to 
express to the court a concern. Oll behalf of the Securities h.nd Ex
change Oommission, I as1\:ec1 that the degree of concern be:iLrticnlated 
in some fashion. 'We were worried lest the' expression of concern be 
interpreted by the court as interferring with our capacity to prosecute 
that case. With the great cooper.ationof the Justice Department we 
were able to secure the cooperation of the State DepartlIlent; The State 
Department people assured me, and agreed, with me, that they did not 
intend in. any way to interfere with our investigation and they, at our 
request, provided the court with their view of wliat a satisfactory order 
'would be. "Ve insisted that, in view of this expression'ofinterest, an 
expressed proviso be put in the order providing that nothing in the 
court's order would interfere with the capacity of the Securities and 
Exchange Oommission to have that lllaterial in its hand ahd to US13 it 
in any way necessary for the jurisdiction of the SEO. So that, while 
the Justice Department expression of interest on behalf of State might 
have been construed as interference with the SEO, we are satisfied 
that the order which issued does not in any way interfere with our 
capacity. . 

Ohairman Pnonmm. Let me ask you about those subpen~ enforc~
ment actions. You mentioned two subpena enforcement actlons. Is It 
correct to say that SEO had to go to court to enforce the subpenas be
cause the companies refused to obey them ~ 

Mr. HILLS. We only have two 'at the present time, Senatori yes. 
Ohairman PRox~rmE. And you had to go to court ~ 
Mr. SPORKIN. Absolutely. . 
Ohairman PROXl'IIRE. And that is Lockheed and OccidentaL 
Ml~. SponKIN. Oorrect. 
Ohair man PnOXl\ImE. How much delay in weeks or months have 

been caused by the defiance of the subpenas in these cases~ 
Mr. SPORKIN. Too long. 
Ohairman PnOXl\ImE. ""Vhat ~ 
Mr. ~PORKIN. Too long. . 
Ohal1.'man Pnox1\IIRE. But you cannot tell us. 
Mr. SpOnKIN. I cannot precisely, but it has been months, Senator. 
Ohah'man PnOXl\IIRE. Six months ~ 
Mr. SPORKIN. I don't mow whether it is that long,but at least 3 to 

4: months. 

78-ti47-77-3 
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Chairman Pnox:mnE. Can you briefly summarize the yiolative con
duct these two corporations committed or were suspected of haying 
committed~ 

~fr. SponKIN. Senator, I think it inappropriate to do that because 
at the investigative stage we are attempting to go find the facts. No 
alle~'ations actually have been made, and 'While I did llrgue the Lod:
hee({, case, my knowledge on the other case is limited. 

Chairman PRox:mRE. Lockheed admitted to another committee 
which I ,,,as chail'inO' that they had made kickbacks. They didn't call 
them bribes. They called them Idckbacks. 'rhey admitted that publicly. 

:firr. SPORKIN. That is correct. 
Chairman Pnox~mm. It is correct that Lockheed has refused to 

disclose many of the details of the improper or questionable payments 
it has made, and that the effect of the court's ruling is to withhold 
these details from public disclosure ~ 

Mr. I-lrLLs. Senator, granted that the delay has been much too long, 
but to my knowledge we now have at the t;EC control over those 
doclUllents. 

Chairman Pnox1U:rrm. I am sorry. I missed that last. 
:Mr. HJLLS. TVe now have control over the documents which would 

reveal the information, if it exists, on this subject. 
Chairman Pnox:mRE. ,VeIl, do you as an agen?y ha,:e a position Oll 

whether or not these documents should be publIcly dlsclosed ~ 
Mr. HILLS. ,Ve couldn't possibly make a decision now, Senator, 

lUltil we have thoroughly investigated that case. I think it is instruc
tive to look at what has happened in the nine cases before. It is yery 
difficult for us to do anything more than say that the process in the 
cases that we have brought has resulted in a thorough investigation 
by independent counsel and independent members of the boards of 
directors. That in turn, has resulted in a report which was filed and 
made public containing all of the information the Senator has made 
reference to. 

Chairman PHOX:ilIillE. Let llle see if we understand the same thing 
by n, thorough investigation. Are you satisfied that the agency has ail 
the details of the Lockheed pn,yments including the names of a11re
cipients, the amounts, the purposes for which they were made, and 
the names of the foreign governments? 

Mr. HILLIS. ,Ve are only satisfied that we haye a court oreler that 
will give us that information. 

Chairman PHox~mm. You don't have that information ~ 
Mr. HILLS. It is massive documents that are in the POSS,%SiOll-
~Il'. t;ponKIN. We will never be able to give you that aSStu'[tnce even 

alter--
Chairman Pnox:ilIillE. When do you expect to-what is the likeli

hood that SEC will file a civil suit ~ 
j\Ir. Sl'QRKIN. Of course, the Commission will have to determine 

that. I think the iJlYestigatlon will be completed witl1in the next 3 to 
± months. 

Chairman Pnox:ilIlRE. Xow, can you tell us whethel' or not yon agree 
'with the position taken by Sht.te and Justice in the subpen~ enforce
ment. action a~ainst r~ockheed ~ 

:I\(r. IIIu.s. That we agree ~ 
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Chairman Pnox:muE. Do you agree or disagree 01' is your position, 
like Justice which is apparently a no policy position? 

Mr. HrrJLS. Senator, we intend to investigate thoroughly these mat
ters. "Ve have responsibility, of course, ullder the securities laws of 
the United States to do so, and we shall perform that responsibility. 

Chairman Pnox~rmE. 1Yell, do you agree or disagree with the State 
Department? State Department wants to suppress tMs information. 

1\fr. HILLS. Senator, I would not characterize the State Department 
action in -any other way than I IUtve, llamely, as an expression of 
interest. The specific information is not before lile anc1 is not in our 
possession at the present time. 

011airma11 PUOX:lIIlRE. So you still don't have the details of those 
bl'lbes. 

:Mr. SPORKIN. lVe truthfully have nothing more than a court ordel' 
that, if complied with, will give us that jnformation if it exists. 

Chairman PnoxlIIum. You are waiting for compliance on the pal't of 
Lockheed? 

!fIr. lI.ILLs. Excuse me. lVe have, naturally, ill the course of the in
vestigation, gathered other information in addition to ,,,hat we have 
sought from Lockheed. 

Chairman PROX:M:!RE. That order was issued several weeks ngo, and 
you don't l)a,ve the details as yet, is that right ~ 

Mr. SPORKIN. Senator, I think we do have the details of certain trans
actions from other sources. At this stage, we are in the process of getting 
control of the records. These records have been made available to us. 
lVe had our people ontthere. The question was whether we could take 
them back with us. That has been the issne. 'What we want is to have 
them here in 1Vashingtoll so we cnn evaluate them and use them in fur
therance of our investigation. So we do have lllformation, but what I 
am saying is we cannot say here that-all the documents from Lock
heed, I am now told, are in-house. 

Chail'ml.Ul Pnox1.rm:E. All the what, sir '? 
Mr. SPORKIN. Are in-house. 
Chairman PRox~rmE. Yon have the1111l0W ~ 
Mr. SpbRKIN. Yes, sir. 
Chairman Pno},.l)rmE. Alll'ight. Has State or .Justice intel'Ycned ill 

any other SEC case? 
:Mr. HILLS. You mean in the history of the Commission? 
ChairmanPnoxlrmE. "V ell, in recent years ~ 
1\fr. HILLS. Let me say I would not characterize it as anintel·vention. 

I would characterize it as an expression of interest and, of course, 
many GbVel'llment agencies fro111 time to time express an interest in 
something the SEC is doing. That part is not unusual. 

Chah'man ·PROXlIrffiE. Well, Inay I ask, what do you think tl1at expres
sion of interest was designed to do if not to suppress the data and pre-
vent disclostire ~ . 

1\fl'. HILLS. Well, Senator--
Chairman PROnrIRE. That was its pUl'pose, wasn't it? 
11:fl'. HrrJJJs. Senator, it did not interfere with Otlr capacity to get the 

evidence. "Vhen I askec1.for a lUore cxplicit unc1erstanclillgoI what pre
cisely the letter meant, the Justice Departmcnt provided us with their 
form of proviso so that there could be no mislludel'standing of what the 
real intention was. 
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Chairman Pnoxj}~. Does the, court order in this case bar you from 
providfug the cornm,ittee with the informatiol). contain,edili the sub-
penacd documents ~, . . . . . 
. Mr. II:o:.Ls.· Does it bal; us from providing the inforn~ation. to this 
committ{le~ 

Chairman PnQx:arnm. Yes. . . .., 
Mr. HILLS. The orderprovicles a form of continuing jurisdiction by 

.the court..' ' .. 
Chairman Pnox:aIIlU!J. Y ~s, but you can get the information? 
Mr. HII..LS. We can get the information. '.' 
Chairman PnoxJlwm. Could you then disclose it to this Gommittee, 

and would you do it? . . . 
1\<11'. HILLS. ""Ve can provide it if any other law enfo~'cement agency 

of the GoYernment,.or another agency of Government wIth law enforce
ment responsibilities, or a grand jury asks us for documents. We mllst 
notify the courts of that inquiry. . 

Chairman PnoxJIIDm. Well, we want that information. .~ 
Mr. HILLS .• Well, Senator\ of course, there ,are several issues here. "Ve 

have had a long and a good relationship with Congress. At the pres
ent time, we are in the 'course of an investigation. And I would hope 
that nothing this or allY other subcommittee needecl wOll~d cause an 
interference with the cour;;e of the investigation. Obviously, the judg
ment is largely that of the Division Qf Enforcement reflected in its rec
omm.endations to our Commission. So, fTom our standpoint, at the pres
. (lnt time, with the matter actively under investigation, we would hope 
thatnQ one else would want cel:tain of that information. If the sub
·committee does wish it, we, of course, will have to comply with the 
terms of the subpena order by notifying the court.. .' . . 

Chairman PnOXlIIIlU!J. You see, this isn't just a matter. of' our 'being 
curious for ourselves. I feel very strongly that the rmO!~t effective wn,y 
to deter corporations from committing abuses of this .. kind is to ilis
close this. Once we know the names of people being bribed I think 
that would have by far the most effective results in iliscouraging 
bribery in the future. . . . 

Mr. lIILLs. Senator, we can only ask that the subcommittee look at 
the records in the cases that we have completed. I would hope that 
the subcommittee would consider those cases successfully completed. 

Chn,irman PnoXllInm. Well, could you assnre this committee that at 
the time the SEC completes its case against Lockheed, or enters into 
a consent agreement, that the details of all the illegal or improper 
payments will be fully disclosed? 

Mr. HILLS. Senator, I can assure the subcommittee that we will 
follow the same procedure with full vigor in Lockheed as we have in 
the other cases incluiling a very careful documentation of what has 
happened. 

Chairman PnoXJlIDm. ·.rhere is something quite ilifferent here, 
though. The State Department doesn't want it released. 

Mr.lIILLs. Concerning the State Department, Senator, the Federal 
Reserve Board, and Department of Commerce, we will be interested 
in anything they wish to say to us. But they will not, as they never 
have in tlie past nor, can I assure the subcommittee, will they in the 
future, interfere with our completing our investigation. And I think 
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it is very important to focus on the subpena, which goes to some 
lengths to spell out the responsibilities. 

Chairman PROX1\IlRE. The question remains. We want the investi
gation completed, but how about disclosing the facts? Will tll(~y be dis
closed or not ¥ 

Mr. I-Irr.LS. Senator, of course, I cannot make any judgment at this 
time as to what should or should not be disclosed, but you can be abso
lutely certain that, if the same types of circumstances arise in Lock
head, or any other case as have arisen in previous cases, the SEC 
will pursue the same course of action as it h.as in the past. I hays 110 
wo,y of knowinO', first of all, whether we will get a settlement, which, 
if we did, would include the smne form of requirements for investiga
t:on we have had in other cases. If we don't get a settlement, I have 
n) way, of course, of lmowing what the court will order, but the SEC 
-will take what steps we think are necessary to make relevant facts 
av l1i1able to the stockholders of the Lockheed Corp. I have no doubt, 
Sen:),tor, that we will accomplish that objective if the facts that are 
uncov;"\red are of the same nature as in the cases we have brought to 
date. 

Chairman PROXMIRE. Now, you stress the fact that ill all nine of 
ihe SEC cases the corporate abuses were accompanied by false or in
adequate corporate books and records and that most or the cases in
volved illegal or improper domestic and foreign payments. Does snch 
falsification of corporate books and records constitute a violation ot 
SEC's laws or regulations and do they constitute criminal violations ~ 

Mr. HILLS. I can't say in all cases. 
Mr. SPORKIN. There is no provision that prohibits just what you 

stated, Senator. However, we have tu.ken the position-
Chairman PRODIlRE. I am sorry. I llIlissed that. No provision-
Mr. SPORKIN. There is no provision that provides, with respect to 

tIle kinds or companies we are talking o,bout, that that could be a vio-
lation of the law. 

Mr. H:r:r..LS. Let me say, Senator, of course, we do not enTorce or in
terpret the criminal laws of: the Federal Government, and whether it 
is or is not, is a matter for the U.S. Department of .rustice to decide. 

Chairman PROX1\IlRE. Well, then, it would seem to me that maybe 
we ought to consider, as the legislative body for our Govel'l1:rnsnt, 
making it a violation of the law. How would you feel o,bout that? 

Mr. HILLS. That, I think, Senator, is a matter that the people in 
charge of enforcing the criminal laws must have the primary re
sponsibility for. 

Chairman PROXJliIlRE. Well, you llave responsibilities, too. 
Mr.lI:rLLs. I don't lmow--
Chairman PROXMIRE. Wouldn't it assist you if you knew that you 

could prosecute for violation of the law when people-when there 
was a falsification or corporate books ~ 

Mr. Jl:rLLS. We prosecute :falsification of the books in the sense that 
we bring civil injunctive actions and we seek anc1 secure the remedies 
we need to get the information. . 

Chairman PROXMIRE. But those are sla)?s on the wrist, not even any 
fines, no dismissals. They can do it and if they get callght they say 
they will be good boys, but there is no punishment. 
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l\Ir. HILI,S. But that, S('uatol', is a matter for criminal jurisprudence. 
"Whethe,r or not what they have done should constitute a crime, be 
prosecuted by the Department of.J ustice, is n matter that will not e.ither 
aid or abet us. 

Chairman PROXl\IIlm. Couldn't. it aiel and abet YOll if it were a crime 
so you would haTe more compliance ~ Obviously you can give us a long 
list of falsification of records and books and ,ye ha\'e been succl'sSIul 
ill getting the important leads we need in getting the documents. If 
t.he question is st.at.emen.ts by public officials, I think the question is not 
whether it would help us get the information. I think the qnestion is 
whether or not making something a crime or not would kecp it from 
IllLppening. That is 'au entirely cliil'e1'ent issue. It seems to me it would 
help. Of course: people will commit crimes. They han\ throughout his
tory and they will continue to do it, but it just seems to me they ure 
less likely to do so if they know it. is a crime, subject to being punished, 
fined, picked up, obvionsly jailed. 

1\fl'. HILLS. I g11ess if you were a behavioral scientist you might say 
that a mun wonld be less likely to give evidence if it showed his actions 
were a crime', but that is not a concern of ours. 

1\Ir. SPORKIN. Scnator, jf I may, I don't want to lean~ the record in
complete. ,Ye have alleged that false books and records "'ere a part of 
the violative act. "We have also alleged in our cases that, in order for 
a company to provide adequate financial information, it must have 
adequate books and records. So we are picking up the fact that there 
are inadequate books and records in the types of cases t.hat we bring. 

You mu~t remcmber, Senator, that in oreler for us to bring a case, we 
haYe to allege a 'Tiolation, and It yiolaUon of our act can be a civil act 
as well as a criminal act. So in my mind there would be no additional 
de.fel'ence' if a. criminal action could be piggybacked on the basis of the 
allegations that we made assuming that you haTe the requisite crimi
nal intent. That is what the Chairman is speaking about. That deter
mination must be made by the Department of Justice. But I think the 
fact that there can be a violation is clear in my mind. 

Chairman PnOXl\IIRE. Let me ask von about something else. You say 
the. SEC has a number of other acti;'e investigations. In fact, you saitl 
there WN'e, 30 inycstigations--

1\11'. SPOIlli.IN. Approximately. 
Chn,irman Puox:mRE [contInuing]. Being conducted right now 

against major corporations. Do these investigations involve the same 
kinds of bribes, kickbacks, political contributions, and other illegal 
improper contributions as the ones we have discussed so fad 

Mr. Sr01UGx. They inyolve that ancl therc are also some diffel'(>ut 
wrinkles. As the Cllairman mentioned, each case is pretty much its 
own textbook on how to do these kinds of things. There are 'others-

Chairman PnOXl\rmE. TIut they do theullwolye bribes, kickbacks, in 
many cases poEtical contributions. 

Mi·. SroItIUN. Yes; that is correct. 
Ohairman PROXl\Wm. ,Yhat IWe some of the--
1\11'. HILT.S. You have to SH,y "ul1egatiOllS" at the present time. 
Chairman PR(lXl\W!E. Yes, sir. ,Vhat are some of the other allega-

tions-you are correct-some of the other wrinkles you refer to ~ 
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Mr. SroRKIN. There are, and again thcse arc allegations, matters 
uuclm' hlVestigation illvohrillg' so-called domestic bribery. That is 
bribery that is not to fOl'eigl1 governnw.nts. 

Chairman PnOXlI!IRE. In this country ~ 
Mr. SrORlUN. In this cOlUltrv. These are problems that are ulluded 

to in the testimony, including p:'l.yment.."l with rl.'spect to exchang(' rates, 
under eurre:llcy controls, and tilX eYilsion in foreign eountries. These 
are the l?ttle wrinkles that we, haye se('n, but I mnst tell you that e\'(ll'y 
tuue I pwk up one we find anotherwl'inkle. 

Chairman PnoxlIUIm. ,Yhen yon say cOUlmel'einl bribery, you arc 
talking about bribm'Y of the Goyernment officials ~ 

Mr. SPORKIN. No. 
Chairl11l1n PnoxlIunE. Bribery of other corporate officials in Ol'dH to 

get a sale.~ 
Mr. SP{)RKIN. No. Commercial bribery is 'u. bribery of somebody, a 

priYl.lte person to insure profit. In other words, let's assume a. company 
wantc:; to sen its products ill an area, and it generates a slush fund and 
llses the money out of there in orde.r to say to customers, "We want you 
to use our product and not use our competitor's product." 

Chairman PROXlIIIRE. ,Yhat I am gettmg 'at, is one corporation 51.'11-
jn~ another. A bribe to the procnrement official of the other COl'pO
ration. 

Mr. SPORKIN. That is the kind of thing I am talking about, Benntor. 
Chairman PROXl\.(IRE. How many of t.hese cases are being actively 

h\.Yestigated ~ 
~[l'< SrORKIN. I wonld think it is 11mle1' 10. I will havn to get the 

J1gUl'(' and correct the testimony. 
Chairma.n PnOXllIIRE. ",Yill you give. us the names of the major 

corpora.tions currently being actively investigated ~ 
111'. SPORKIN. Not on a public basis, Senator. I think that would be 

wrong. 
Chah'man PRox:mIlE. You said tlmt some have already been llamed 

in the Pl'CSS and hi court uctions. Can yoU give us those ~ 
1\fl'. HILLS. 'rVe have, Senator, eithel~ because we brought actions or 

because they 11ltve made voluntary disclosure. Lockheed, of course, 
Oc.cidental, of course, both of which I mentioned earlier, are instances 
on which I can make comments. There are publie statements 'by offi.
eials of various companies-Exxon, McDonnell Douglas, American 
.Airlines, ancl Braniff-and I only make references to those state
ments WitiloUt wishing to add to them. 

Ohairman PnOXlItmE. How does the SEC decide. when to open snch 
an investigation ~ Do you have written guidelines and to what extent 
does tile limited number of your staff influence your decision to begin 
iJlYestiga.tion ~ 

1\Il'. HILLS. 'rVell, Senator, the Director of the Division of Enforce
ment has 'broad authority to begin informal investigations. His guide« 
Enes to his people ancl the juagments they use are obviously in a 
large measure the product of experience. Let me make two djstinc~ 
tiOllS. An investigation has two stnges. Tlll' Did.sion of Enfol'Cemellt 
must obviously look into something, and at some stage it decides it 
npcc1s a formal order of hwestigation based UpOll its desire to pri:>-
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ceed to a more formal level. At the first level, the Division of Enforce
ment must act 011 its own. When it decides it needs 'a formal order of 
investigation, it comes to t~e Commission and presents a written sub
mission that carefully describes the facts 'Us alleged. We listen to staff 
recommendations, anel then we decide whether or not to grant a formal 
order of investigation. 

Chairman PnOXIDRE. Mr. Sporkin is head of the Enforcement 
Division. 

Mr. HILLS. Mr. Sporkin is the head of the Division of Enforcement. 
Chairman PnoX1lIillE. Let me ask Mr. Sporkill, you say you have 30 

inv('st.igations und(,l'wav now ~ 
nfl'. SromuN. Thirty in certruin areas, Senator. 
Ohairman PnOnImE. Certain areas. I beg your pardon. 
How do you decide that just those 30 will be investigated, not 60, 

100, 300~ .Obviously you have a limit on what you can do 'because of 
the size of your staff, isn't that correct ~ 

Mr. SroRKlN. Yes, Senator, but I Imow of no case involving mat
ters of this kind that we are not looking at. 

Chairman Pnoxl'tImE. You feel you are investigating every single 
case on which you feel there is evidence that would wn.rrant an in
vestigation regardless of -even if you had a much bigger staff. 

Mr. SrORKlN. The way you phrased it the answer would be no. I 
can't BU.y that we are iIwestigating every single case. For example, 
as the chairman mentioned in his testimony in one instance some pay
ments were made by a private corporation but were cleaned up before 
the corporation became public. In that case, the facts didn't amount to 
much and we dropped it. 

Chairman Pnoxl\[mE. Yes. Of course there are many cases that you 
wouldn't invest.igate. No qupstion about that. ,VnaJ'I am saying is, 
Are thpre cases that you would investigate if you had the staff cap~city 
to do so~ 

Mr. SroRKIN. In this area, I know of no such case. 
Chairman PnoX1\IIRE. When you say "this area" you mean what? 
Mr. SroRKlN. I am talking abont the way you have defined it and 

the chairman has c1pfilled if-bribes, kickbacks. 
Mr. !lILLS. The subject of this illqUit'Y. 
Mr. SrORKIN. This inquiry. This is too s('nsitive an area and it is 

an area that concerns me. There have been instances where there have 
been questions raiaec1 as to whether there, is-there is disclosme re
quired or not, and those matters will all be brought with recommenda
tions to the Commission. 

Chairman Pnoxl'tImE. Now, as yon know, a number of corporations 
have vohmtarily admitted malting illegal 01' improper payments since 
your investigation began including Exxon, ~ferck, Cities Service, 
P\lblic Service Co. of New Mexico. ,Yill you tell us whether they are 
some of the ones un(1er active iIlVestigation ~ 

nfr. WLS. No, Senator. I think it is inappropriate for us to com
ment on any investigation. It involves not just the corporation, of 
course, but it involves indivicluals, members of the public, so it would 
be quite contrary to our policy to talk about investigations. 

Chairman Pnoxl'tImE. In recent weeks, McDonnell Douglas and 
Grumman have made public admissions of illegal improper payments. 
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~:r.r. JIrLLS. I misspoke myself slightly. Obviouslyw6 will be en
gaged in discussions with any company that comes forward under our 
yoluntaryprogram. . '. 

Chairman PnoxMIRE. I thil1k your statement is proper. Are these 
two firms, McDonnell and Grumman, whioh made public .admission of 
illeo'al payments, are they being actively investigated ~ . 

~~r. I-IrLLS. They a.re in contact with the SEC. Obviously, they have 
said things that are. public admissions. They are involved with the 
Commission. 

Chairman PnOXIDRE. I thought you said UcDonne1l Douglas was 
under investigation. 

Mr. JIn.LS. I think I very carefully have 110t stated anything about 
anything or anyone under investigation. . 

Chairman Pno}..DmtE. You stated something about some things. I 
hope you have. Otherwise I have certainly wasted the last 2 hours. 

McDonnell Douglas admitted making payments of $2% million to 
persons who might be legally considered officials of foreign govern
ments. It also claims 110 false aCcolmtin&, entries were utilized and that 
110ne of the questionable payments inVOlved the sale of military prod
ucts. Yet I asked Chairmn.n Garrett last sprhlO' to examine the filings 
of each of the top 25 defense contractors to determine whether any 
of them made such questionable payments, and I was later tolcl that 
none could be detected from the IDings. Doesn't this indicate that at 
least McDonnell Dou~lns Corp., failed to disclose its payments and, 
therefore, violated SEC's disclosure requirements ~ 

Mr. IIu,Ls. Senator, I think the comments you made speak for 
themselves. 

Chairman PnOXl\rmE. 'What yOU are saying is they did, correct ~ 
Mr. SPORKIN. Senator, would you anow us discretion ~ 
I think an inquiry will have to be made and I am not saying tl1erG 

is one in this area, but the).'e has to be an inquiry before you can make 
any determination such as that. I clon't think it would be appropriate 
for us to sit here anel say that a corporation did or did not violate the 
law without gl.'tting all the facts. 

3f1'. HU,LS. We have taken note obviously of the eomments made 
publicly. 

Chairman Pnox:r.rmE. ,\Yell, as we mentioned enrlier~ in each of the 
nine cases filed by the SEC, the illegal or improper payments were 
facilitated by false or inadequate corporate books and records. Cn-n 
you tell us whether McDonnell Douglas maintained false and inade
quate books amI records that facilitated the payments of $2% million, 
or do their records show that the moneys were paid to officials of 
iOl'c.ign governments ~ 

Mr. lliLLS. I cannot comment OIl that, Senator. 
Chairman PnoxlIURE. Mr. Chairman, wauld you like to add any

thing~ I am j\lst about to conclude theilH:aring. 
nil'. IIu,Ls. No, Senator. I would simply say two things. First., we 

cUrl welcome the chance to testify. Second, I should say, and I am 
reminded by Mr. Sporkin, that we do have, obviously, in any case we 
bring, the right to seek receiverships for grievous violations of the 
law. Thus, there are cases that can be so serious that we do, in effect, 
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have the power to cause a change in management. "Te use it very 
seldom. 

Chairman Pnox:M:Ilm. I would like to conclude by saying that the 
SEC is an outstanding ageucyand I think your performance this 
morning hus been ve1."y, very cooperative, helpfnl, construotive, and 
I commend you. If all ao-encies were as diligent as you are, and as 
competent as you are; and as concerned with the public interest and 
with ethical conduct by American business, we "\youldn't have the proh
Imns we have. I think you have, done an excellent job, and have been 
1Il0~t responsive and I itIll very grateful to you. 

The subcommittee will stand in recess until tomorrow morning 
at 10 o'clock. 

[,\Vhereupon, at 11 :-1-5 a.m., the Rubcol11111ittec recessed, to recoil "clIe 
at 10 a.Ill., Thursday, January 15, 1976.] 



ABUSES OF CORPORATE POWER 

TH1JRSDAY, JANUARY 15, 1976 

CONGRESS OF 'l'IlE USITED STA'I'ES, 
S"(JBco~,n\nTlTl'EE ON PRIORI'I'IES AND 

ECONO:llY IN GOVERNlILEN'l' OF'I'IIE 
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Th~ subcommittee mt't. pursuant to recess, at 10 :06 a.m.) in rODln 

1318, Dirksen Sena.te Office Building: Hon. ,YilIial1l Pl'oxmire (chair
mnn of the subcommittee) presiding. 

Present: Senator Proxmil'c and Representative Rousselot. 
Also present: Richard F. Kaufman, general c()ul1>;el; George D. 

Krnmbhaar, ,Jr .• minority counsel; and ),1. Cfttherine, :Miller, minority 
e('onomist. 

O;P}~NING STXl'E:lrEX'J' OF CHAnDrAN PnOX:lIIRE 

Chairman PllOX:lUr.E. The subcommittee will come to order. 
The American people are being bombarded with u. steacly dl'lll11fil'e 

o:f disclosures of criminal and improper activities by many of Ollr 
largest and most prestigious eOl'pol'lltions. 

Yesterday we learned as many as 50 major COll)orntions hu;vc been 
sued 01' are UTH.ler investigation by the. SEC or have voluntarily ad
mitted being involved ill illegal or improper payments. 

These l'eve]u.tjons, coming ,a£ter the shocks of Vietnam, onr most nn
wanted wa' 1Yatel'gate, luid the. CIA n11(l FBI scandals, are unwel
come and c .eartening llews. 

But ,ve mU!:lt face. the lacts. 'rhe abuse of corpomte pow!.'r is l\ high 
priority issue. und one that meirts extrusive public debate and 
discussion. 

'While the e~i:ent and pervusiveJles~~ of this problem remains to be 
seen its seriousness :is readily apparent. 

Yet the response of the Federal Government 'hus beell disappoint
iug. 

Ex{'cpt for the SEC, Illost other GOI'el'lUl1l.'nt agencies seem to lle 
s~tting on their hands 01' aiding and abettJngthe payment of bribes u.l.ld 
lnckbacks. 

I have seen no signs of activity b;v the FBI, .Justice Depnrtme11t, or 
IRS. The State. Department's actions. have not been helpful. 

I ,might say, :Mr. Gutmanll, that llS I understand it, this report tlHlt 
you lui:ve here should be put ill perspective. And YOll tell me if I am 
wrong, coi'reet me on how yonI' iuyestigation was n1ade on w'Inch much 
of this report is based. But you c1ic111:~t illvestigare,'fol1bW up on leAd 

, , ' (39) ,., ' ,',: 
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'-or tips or suggestions or requests to investigate particular companies 
becn.use they were alleged to hn.ve violated the la.w; as I lmdersta.nd it, " 
you simply selected two contractors at random, Bell Helicopter and 
Martin J\fariet.ta, to see if the same pattern of corpomte abuse existed 
there as-was alleged to have existed in other areas, you walked in with
out any previous tips· of wrongdoing 'and began investigating. Is that 
roughly a picture of the basis on which you developed this report ~ 

Mr. GUTlIL\.NN. That is correct, yes, sir. 
Cha.irman PnOXIlDRE. The reason I stress that is because I think that 

some of what you repor~and I 'Ulxi glad that you give the detail-but 
some of the deta.il indicates ll, sort of petty action which most people 
would regard as not being serious. But I think when the whole thing 
is put in perspective, this being something that was just discovered 
on the basis of wallring into what I would say would bea typical op
eration of the contractor, we get 'a better picture of the kind of opera
tion which may be going among the contractors for our 
Government. 

I understand, Mr. Gutmann, you are testifying for GAO in place 
of Robert Keller who is ill. You are the Director of Procurement and 
Systems Acquisition Division of GAO? 

Mr.GUTlIIANN. Yes, sir. 
Chairman PROXlIURE. And the report you are reporting on was pre

pared lmder your jurisdiction, is that correct? 
J\fr.GUTlIIA~. Yes, indeed. 
Chairman PRoxlIImE. Would you identify the gentlemen with you 

and then proceBd ? 

STATEMENT OF RICHARD W. GUTMANN, DIRECTOR, PROCUREMENT 
AND SYSTEMS ACQUISITION DIVISION, GENERAL ACCOUNT
ING OFFICE, ACCOMPANIED:BY JOHN F. FLYNN, DEPUTY DIREC· 
TOR; ROBERT H. HUNTER, JR., OFFICE OF GENERAL COUNSEL; 
AND FRANCIS M. DOYAL, FIELD OPERATIONS DIVISION. 

Mr. GUTMANN. Thank you, sir. I woUld like to first express Mr. 
Kener~s I'egrets at his being unable to attend here this mornj.ng.l. He 
has a mild case of the flu that he is doctoring. We hope to see him back 
to work within a week or so. . .. 

To my far right is J\{arvin Doyal, from our Field Operations Divi-
sion, who is one of the site supervisors on this work. ' .. 

To my immediate right is John Flynn, who is a Deputy: Director of 
the Division. He is the man who programs work in the general area 
of contracts, contract pricing, and contract administration. 

To my left is Robert Hunter, from our Office of General Counsel, 
who helps us when we deal with legal matters. 

I do have a short statement to present, Mr. Chairman. 
Chairman PnoXllrmE. All right, sir. And if you smnmarize it, the 

entire statement will be printed in full in the record .. 
Mr. GUTlIIANN. It is an honor and a privilege to represent Mr. Staats 

and Mr. Keller tIus 'morning on what is indeed an extremely important 
subject, one that must be of concern to everybody. 

1 See Mr. Keller'S prepared statement, with an attachment, beginning on p, 59, 

, 



41 

We all have read in recent years the illustrations of corporate abuse' 
of power. And GAO, of course, is seeldng some way in which we can 
contribute to the deterrence of such abuses. 

My statement covers some of our prior and more recent work on 
several procurement matters, particularly the relationship between 
selected prime contractors and their subcontmctors. 

Previously, in November 1973, we testified before your subcommittee 
on review of allegations that officers and employees of Litton Indus
tries, Ingalls Shipbuilding Division, Pascagoula, ¥iss., engaged in 
improper activities with subcontractors. 

As you may recall, our review showed that procurement practices 
had been questionable, but the data we obtained did not indicate pay
ments of fees or kickbacks. We did not have a basis, therefore, for 
recovery actions lUlc1er the Antikickback Act. 

Under the act-41 U.S.C. 51-54-payment eit11er rlirectly by or on 
behalf of a subcontractor to a prime contractor holding a negotiated 
Government contract, or to its employees, or to a higher tier subcon
tractor, or to its officers and employees, ~ither as inducement for the 
award of a subcQntract, or as an acknowledgment of a subcontract oJ,' 
purchase Qrder previously awarded, is prohibited. 

Also under this act, it is conclusively presumed that the kickbacks 
are Ultimately borne by the Government, and prime contractors are 
required to withhold from subcontractors, upon the direction of the 
contracting agency 01' the GAO, the amount of any ldckback. Inarldi ... 
tion, the act provides for both civilrec()very and criminal prosecution. 

Now, to deal quickly here with the status of the cases that we have 
referred to, the Department of Justice, they are, of course, responsible 
for investigating violations of criminal laws, except in certain spe
cialized areas where the responsibility is assigned to other Government 
agencies. Therefore, we follow the policy of referring to the appro
priate criminal law enforcement agency, generally the FBI, all infor
mation concerning criminal law violations lU.rising in our work. 

Skipping now to some of the specific cases that we referred-
Chairman Pnox~rrRE. Before you do that, I think I might just· as 

well question you as we go along before yon get into specific questions. 
First, I want to ask about the referrals of earlier cases to the Justice 

Department. Youmentioll, referrals of matters to Justice on five differ
ent occasions, from October 1973 to March of 1975. How many differ
ent cases were included in those referrals and what kind of possible 
law violations were involved ~ 

Mr. GUTMANN. 'Well, we referred Ingalls-a total of 12. 
Chai:rnnan PROXIIIlIDJ. There were 12 cases referrecl to Justice ~ 
Mr. GUT;M:ANN. Yes, approximately that nnmber.'And in each case 

we felt that there was enough eViclence for GAO to withdmw from 
the case because there was evidence of violation of Federal criminal 
or civil law . 

Whenever we have some indication that there may be a violation of 
a criminal law, or.an illegality that is not within the province of GAO 
to resolve, we are obliged to refer those cases to the Department of 
Justice for consideration. In these cases we did have some indications 
that violations of criminalla w could be involved. 
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l\ow, I emphasize that they could ha,ve been involved, beca,use ,;'e 
in ,agreement with the Depa,rtment of Justice do not go far enough In 
a case to fnlly develop a, convincing 01' proven case of illegality. 

Chairmalll:lHox~II1m. I understand. But ,yhat I would like to get is, 
first what kind of cases were referred? 

:Mr. GU'J.'1IIANN. Well, in many cases there was indeed an indication 
that there had been kickbacks ma:de. 

Chairman PROXl\rmE. ,Vas that the most common violation? 
:Mr. GUT1IIANN. Yes; in those 12, that was the most common viola

tion that we referred. 
Chairman PnOX1lInm. As I understand it, you say tha;t you don't of 

conrse make the determination ,as to whether that shoulcl be followed 
UP by the Justice Department, and at the same time you don't rofer 
tliese matters to Justice lightly. As I understand it, any referral is 
carefully scrutinized by your Legal Department and personally 1'0-
v i.owed by tho Comptroller General, is it not? 

1\£1'. GUT1IIANN". It certainly is scrutinized by our Legal Department, 
yes, sir. Our General COlUlsel advises us as to whether or not we should 
proceed further with development of the case or refer it to the FBI. 

Chairman PRox:mnE. And when you refer it to the FBI and the 
Justice'Department you do so because you think it may merit 
prosecution? 

Mr. GUTMANN. Yes. And of course we don't have assurance of that 
because we have not used ,any of the normal investigative type of prac
tices that the FBI is authorized to use. 

Chairman PnOX1t-IIRE. But what you are telling us is that in each 
of those cases the Justice Department simply didn't go along with 
the. General AccolUlting Office, it refused to prosecute any of them, 
and in some cases refused even to in>estigate, is that correct ~ 

Mr. Gu-T1IfANN. That is correct . 
. Chairman PnoxlIIlRE. All ri.ght, sir. 
Mr. GUTlIIANN. ,Ye m.ight turn now then to the most recent work. 

The attached report, the appendix to our prepared stat.ement--
. Chairman PnoX1lrmE: .And you arc working from your prepared 
statement this morning ~ L 

nIl'. GUTMANN. Yes, sir. 
Chairman PnOX:ilIIRE. I beg your p.ardon. Go right ahead. 
Mr. GUTJlIANN. Referring ,to the report that we gave you of N ovem

bel' 10, ill three instances described ill the attached report, we con·· 
tacted Justice personnel on possible violations of Federal law. 

First, on October 24, 1974, our Dallas field office briefed Dallas FBI 
agents on the sale of surplus materials by a subcontractor. This is ex
ample 1, on page 12 of the attached report.. The next day we were 
advised that the U.S. attol'lley coulclllOt identify a breach of Federal 
criminal htw and had decided not to investigute the matter further. 

Second, on January 17,'1975, we referred the matter of the purchase 
of an uil'plane ticket by a subcontractor for a prime cont.ractor em
ployee-example 1, pago D of the attachedl'epOl't-to the FBI office in 
DaJIlHl. Prosecution of this caSe was declined by the U.S. attomey, 
Ii'ort ,Yort-h, Tex. • 

,Ve referred another cnse, in Maroh of 1975. And this case was de
clined for prosecution by the U.S. attorney in California. 

.. 
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,V c did additional work, as you reoall, in response to your l'equest. 
III the additional \York that we started in spring of 1974, we took 
b,·o approaches. First, I,e were concerned primal:ily with whether or 
not there were violations of the Anti-Kickback Act. This work was 
performed in two prime contractor locations in order to determine 
the feasibility and practicability of performing audits without benefit 
of alIega,tions as you mentioned in your opening remarks. 

The second review was ,concerned primarily with the overall effec
ti "cness of prime contractors' purchasing and subcontracting pro
ct'clnres, and the Government surveillance over such activities. Here 
of COUl'se we were concerned with the question of whether or llot the 
contractors' procurement management, procurement procedures, and 
practices were such as to deter and make difficult the payment of 
kickbacks. 

1Ye summarized our work, in our report to you entitled "Subcon
tracting by the Department of Defense Pl'ime Contractol's: Integrity, 
Pricing, and Surveillance," the report that I mentioned is attached. 
IT'" e can talk a little bit about the kickbacks that we found, alld possible 
existence of kickbacks. For example, we found where subcontractors 
had presented gifts to allclhac1 frequently entertained prime contractor 
employees who were in positions to influence purchasing deelsions. 
Prime contractor employees 'were involved in apparent conflicts of 
interest. Purchases had been made throngh sales agents for no ap
parent reason and the prices had heen increased to cover the sales 
agent1s fees. Transactions and relationships between the various con
tractor and subcontractor employees were questionable. 

Those examples arc describecl in deta.il in the a.ttuched report and 
I 'wonld like to discuss them later. Mr. Doyal is Ycry familial' with 
them. 

Ohairman PROX",IIRE. At this point let me S[Ly that your report 011 
defense contracting deletes the names of the cOl'poratiolls involved in "\ 
the investigation. Xnd it ,,'us my determination that we fill the names 
in. And we have accomplished this by keying the report that YOlllmyc 
and indicating the names of the contractors involved in each casc. 

I understand that is available to the press, and is the basis for the 
specific examples that yon lll'C going through within the attached 
report. 

Now, let me get into these specific cases, at least to some extent. 
The :first .example iuyolyes frequent gifts, gratuities and entertain

ment by subcontractors to prime contractors. The prime contractor 
of course is the firm that gets the contract from the Defense Depart
ment. The subcontl'n.etor is the one that docs part of the work fol' the 
prin1.e contractor. Your first example is bilsed on the case described 011 
page ~ of t.he GAO report, which inv~lYes its supcontra.ctor, TFio 
Thfanu!acturlllg, Inc., and B. & 1\1. Machme Co., c10mg busllless wlth 
13e11 Helicopter, the prime contractor, is that correct ~ 

:Mr. GUT:=!I:ANN. Yes, sir. 
Chairman Pll.O:S:MillE. ,\Till you give us the details of this case, in-

clieating why you question them ~ . 
Mr. GW1tIANN. All right, sir. 
r bel~e1"e it would be -desirable at this point to ask Mr. Doyftl to . 

run through this case for yon. He is the Oile most familiar with the 
details and can get into any questions you might like to ask. 
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Mr. Doyal, will you talk about that ~ 
Mr. DOYAL. The reason we reported these two matters was that over 

DO percent or the business by these two firms was with the prime con
tractor. The people who were being entertained were those persons at 
the prime contractor's plant who made procurement decisions whether 
or not to award to these firms. 

One of the subcontractors was a small local machine shop. As or 
March 29, 1D74, it hac1 about 400 outstanding open purchase orders 
with the prime contractor. . 

During calendar year 1D73 the purchasing agent responsible for 
making awards to the company had beon entertained 10 times, the 
buying group supervisor, the next lower in line of authority at the 
pl'ime contractor's plant, had been entertained 31 times, 'and the 
buyer, who did quite a bit of the work in making the purchases, had 
been entertained 24 times by this firm. 

Tlu$ entertainment generally consistcc1 of meals and drinks, and 
on occasions it cost less than $25. 

The company that we are talking about-
Ohairnlan Pnox:r.rmE. $25 on each occasion? 
Mr. DOYAL. On each occasion; yes, sir. 
The compal~y we are talking about had been established in 1DG:I: 

by a former employee of Bell Helicopter. 
The firm's unaudited financial statements covering the most recent 

.fiscal year shows sales in the range of about $1.2 million. 
The president told us that over DO percent of his business had been 

made from Bell Helicopter. 
While the amount of the entertainment expense doesn't appear 

too significant, we ~ound that a majority of this entertainment, as I 
stated earlier, had been provided to the prime contractor employees 
who made the decisions to award subcontracts to his firm. 

The second company that we discuss in the first example is another 
machine shop. The firm's sales are about $3 million a year. We were 
notified that 95 percent of this firm's sales are to Bell Helicopter and 
their entertainment expense for the most recent year was about $32,000. 

Again, they entertained the people who were in authority to award 
contracts to them. The purchasing agent was entertained 14 times 
during the calendar year 1973, the buying group supervisor 19 times. 
and the buyer one time, and 43 other occasions of entertainment were 
granted to Bell Helicopter employees. 

It is interesting to note that the purchasing agent, buying group 
supervisor and buyer that we talk about in both cases are the same 
persons. It is the same purchasing agent, the same buying group 
supervisor, and the same buyer. 

In addition, our review at this second firm uncovered the gift of an 
airline ticket. To find out what that airline ticket represented we con
tacted the subcontractor and looked at the records and asked what it 
was about. 

According to his records, entertainment was provided the buying 
group supervisor, we have mentioned before, between May 25 and 28, 
1973, a Memorial Day weekend and it was reported in the company 
president's travel expense book in the following manner. May 25, air
port entertainment, and tips, $10.75, May 26, the Hungry Tiger-
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that is a restaurant located near Palm Springs, Calif.-dinner, enter
tainment and tips. 

May 27, Reno's and Trader Vic's Restaurants, lunch, dinner, and 
tips, $44.25. 

May 28, airport entertainment and tips, $8.80. 
On May 25, 1973, the company's preside~t purchased an airline 

ticket--I have the number-for one round tl'lP from Dallas to Palm 
Springs. 

Now, a rental car invoice was also among their records for $68.04:, 
showing a car was checked out on May 25 at the Palm Springs airport 
and returned on May 29. 

We then went to the airline company and checked their records and 
found out that on May 25, 1973, the airline ticket we mentioned earlier 
was issued to the buying group supervisor'S secretary. 

On May 27, ~973, the return portion of the, ticket was exchfl,11ged for 
another ticket III Los Angeles for a return flight to Dallas. 

We looked at the prime contractor's l'ecord to trace the buying 
group supervisor and his secretary to see where they were and what 
they were doing at this time. Ana we found that the buying group 
supervisor was on a business. trip. to. Seattle and Los Angeles between 
May 23 and 25. According to the prime contractor's record he de
parter1.pallason the morning of May 23 for Seattle, and later that 
day flew to Los Angeles. 

His expense report showed that he returned to Dallas May 25. He 
claimed taxi fare from the airport to his residence. . 

And his.expense report shows that he departed Dallas for Nashville 
on the morning of May 29 and proceeded to other locations on the 
east coast. 

On May 25, 1973, the buying group supervisor's seCl:etary picked up 
his cash advance and airline tickets for the trip to Nashville and on to 
the east coast. The payroll records show that she signed out at noon 
for four hours of sick leave on the same day. 

The personnel records show the secretary later married the buying 
group supervisor September 23 and subsequently was transferred to 
the contractor's quality assurance department. 

We began to intervIew the people involved and other interviews of 
the prime contractor employees were conducted by a security official 
and by a Federal law enforcement official on February 10, 1915. These 
interviews disclosed that the buying group supervisor did not retul'n 
to Dallas as indicated on his expense report, but rather drove from 
Los .A.ngeles to Palm Springs with the subcontractor's corporate sec
retary treasurer. 

Chairman PROXMJREl. I think you have given us a flavor of this. 
Then I wish you would insert the rest of it for the record, if there is 
something of great substance that would add to it. 

[The following information was subsequently supplied for the 
l'ecord~] 

~he president of the subcontractor firm, his wife, and the buying group super
visor's secretlj.ry flew from Dallas to Palm Springs on May 25, 1973. They were 
met at the Palm Springs airport by the supervisor WId the secretary Itreasurer. 

The buying group supervisor's secretary (now his wife) acknowledged that 
her airline ticket had been paid for by the subcontractor and that the fare had 
not been repaid. 

78-1>47-77--4 
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Interviews also di:;closed that the five people spent the weekenc1 in Palm 
Springs at tIw vacation ]101111.' of the secretary/treasurer. Contrary to the en
tertainment expenses showll ill the subcontractor records. tlll;' illdiviclnal;; 
(linpd at the secretary jtrf'llsm'er's vacation home the entire time they were u' 
Palm Hprings. The s('('rf'tlll'yjtreasnrer had driven the supervisor and his secre· 
til)' from Palm Springs to Los Angeles 011 :\la)' 27, lD73, for their return flight tn 
Dallas. 

Chairman Pnox:mm~. Do(,g that eove'l' it fairly We'll amI give us all 
i(lt'tl of what is going on? 

::'.11'. Doy.u,. Yes. sir. 
Chairman Pnox:\fTIm. Your l't'port contains Fimilar east's does it not, 

iIwolving Bell Helicopter. :;Uartill :Marietta :l11cl other lnrge COlltl'flC
tors llnd a. number of otht'r smaller firms?: 

l\Ir. DOYAL. Yt's. sir. 
C'hail1nan PRox:mm:. Yon make the point in your prepared state

ment that sneh gift.s and gratuities are tax dpclnctiule as business ex
]It'llses under t.he Internal Revenue Code. 1r onM you l1gree that. the 
tax laws are an illcenti,'e to business firms to mtlke these kinds of gifts, 
Imd to some e,xtent the la"ws encouraging unethical and perhaps illog
ical conduct ~ 

Mr. GUTo\IANN. Yes, I think the fact that these kinds of expenses arc 
deductible makes it. easier at the very least for contractors to make 
payments, because they can recover a significant portion of the costs 
t.hey have-incurred. 

Chailmllll PnOXl\fillE. "Hlry wouldn't it be desirable to eliminate or at 
least to modify their tax deductible provision in order to eliminate the 
incentive? Couldn't an argnment be macle that frequent gifts, gratui
ties and entertainment could be employed to eyade the Anti-Kickback 
Act~ 

1\11'. GrnIANN. Yes, I think that argument. could be made. Cer
tainly if the expenditures were nondeductible for tux purposes, the 
people doing the entertainment woulcl be somewhat more inhibited, 
although the costs in an likelihood would still be- included in the price 
ther eharged their customer. l\ ow. such costs are unallowl1ule when 
dealing with t.he Go\"ermnent under the armecl services procurement 
regulations. And presn111abJy--

Chainnan PllOXllfIIlli. That is another point. So that the taxpayer is 
affected in t.he first place because it is a deduction from the taxes tllll~ 
otherwise would UP paid, but second., he is hit most directly and 1:!1ll
phaticnl1y by the fnC't that this is it charge to the Defense Department, 
and therefore to the expenditures of the. Federal Government, for the 
t'ntire cost of ent.ertniumellt, or the entire cost of whateyer is clone. on 
behalf of the procurement official of the. prime contractor; isn't that 
C'ol'l'e('t~ 

1\11'. Gl'T::I[ANN. No, the entertainment costs are non allowable llnder 
negotiated contracts awarded by the Government, ('ven t.hough they 
lllay be deduct.ible for income tax purposes. 

Chairman Pnox:\ImE. These costs that were dl'scril>(~d here are not 
r('imbul'sable expenses on defense eontracts ~ 

::'.[1'. GrTo\[ANN. That is correct. The costs of lunches, and so on, aI'€', 
expre~sly 1m.allowable. by the armed seryices proenrement. regulutions 
under negobatecl contracts. No", where contrncts are advertised. or 
where t'l.e-re is sonie degree. of competition, in those situations enter
inilllJlt'J1t. costs are ineludec1. 
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Chairman Pnox:mRE. In this particular case, the one we have been 
discussing here, was it allowable as It reilllb\ll'SCmcnt expense ~ 

}'Il'. GU'r1.rANN. Did we check that out ~ 
Mr. DOYAL. These were 110t cost type contracts, they were fixed price 

cOlltmcts. The subcontractor \Vas held to 0, fixed price. And this \Voultl 
be. n, part; of the way he determines the price Ior his product. 

Chairman PROX1..nRE. Now, has this been true throughout the 111-
Yestigatiol1s that you made? 1Vas this the case in every instance, that 
it was not reimbUl'sable, not payable by the Defense Department, were 
these allfL"(ed-J2rice contracts '? 

Mr. DOYAL. Subcontracts; yes, sir. 
Mr. GU~I':UANN. It really could have ueen included in the price 

charged. 
Chairman PnOXllIIRE. Let me go back again. They are not rcim

Imrsable. But they might very well be illcorporated, and they would 
be incorporated, that all likelihood, in the price, I would think, be
cause any kind of a sensible subcontractor would take that into uc
COlmt as anticipated costs, including entertainment costs, in ma1.;ng 
his bid and establishing the price, would he not? 

Mr. GU'nL-\NN'. Yes. Hut it.·depends, :Mr. Chairman, on the nature of 
the contract that we are dealing with. If it is a firm fixed price contl'uct 
where the prices are arrived at through llegotiation, based upon the 
best data ~wailable with respect to prior costs of producing the item, 
et cetera, the entertninment costs are not specifically identified. So you 
dOll~t know wllethm: the proposing contractor luts some entertainment 
costs in there oJ.' not. "When ,ve are dealing with a noncompetitive 
situation or in a cost type product, that is, where the final price is 
based upon actual incul'recl costs, the entertainment costs are supposed 
to be deleted from the contractors price proposal. And-DOAA has 
the responsibility for anditing those proposals. 

Chairman PROXl\IIRE. Are you satisfied, Mr. Gutmann, that this 
was done in this particular case ~. 

Mr. GUTMANN. No, sir. In these particular cases,llow, we are deal
ing "with subcontracts for the most part, where it is reasonable to 
assume that entertainment costs were passed on to the prime contractor 
and ultimately borne by the Governnwnt. 

Chairman PROX1>Oilll. That is exactly the point I lUlYe been trying 
to make. I wMlted to know which it waS. Anclnow you tell us that in 
these cases these entertainment costs were passed on to the prime COll
tractor, you say, and borne ultimately by the taxpayed 

Mr. GUTl\fANN. That is right. Because here we are dealing with 
subs that are firm fixed price. And of comse before I could be a little 
broader in terms-

Chairman PROX1.n:RE. Somehow I llaye failed to comllllmicate to 
you my question. I want to know whether 01' not the taxpayer is ulti
mately paying for this entertaimnent cost. And HOW you tell me that 
he is. 

Mr. GUTlIfANN. In this particular case ; yes. In many other cases; 110. 
Chairman PROX1.IillE. But in this pal'ticnlar case; yes ~ 
1\:[1'. GUTl\L\NN. Yes. 
Chainnan PROXl\URE. Now, the seconc1 example you gave us, con

tained on page 11 of the G.AD repol't, involves u sales ?gNlt G. F. 
Bohman Associates, a subcontractol', Applied Resources'Corp.i and It 
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prime· contractor, Martin Marietta. Can you describe briefly what 
happened in this case ~ 

Mr. DOYAL. Yes, sir. I will be a little brief on this one. 
In March of 1973 the subcontractor we are dealing with here Applied 

Resources, Inc., offered to sell to Martin Marietta a certain kind of 
switch at a set price. The subcontractor, Applied Resources, was re
ferred to the manufacturer's representatiYe, G. F. Bohman Associates, 
by prime contractor employees. The reasons for the referral are dis
puted. We couldn't identify them. The subcontractor then entered into 
an agreement with the manufacturer's representative to pay a 5-
percent commission on all sa,les, and a new proposal was prepared to 
Martin Ma,rietta where the price being offered was increased by u per
cent to cover the cost of the commission. 

",Ve asked the president of Applied Resources why he had entered 
into an agreement with the manufacturer's representative rather than 
going directly to Martin Marietta. 

In response to our question he told us that he had gone at the sug
gestiono£ a prime contractor employee to borrow a calculator. The 
representative, the manufacturer's representative had provided the 
calculator, and then there ensued a discussion regarding the sales 
agreement. They then entered into the sales agreement and prepared 
the new. proposal for Martin }.farietta with the increase of 5 percent. 

He said that the representative's ~rvice, the munufactl.lrer's repre
sentative service probably weren't necessary for the sale to Martin 
:Marietta, and that the commission he was paying was for the repre
sentative to generate additional business at a later date. 

The manufacturer's representative told us that the prime con
tractor had not forced the subcontractor to make a contract with 
him or to enter into a sales agreement with him. He said that the 
prime contractor's buyer had telephoned him and informed him 
that the man needed a calculator and directed him to his hotel room 
where the discussion which resulted in the sales agreement occurred. 
He said that he was paid a commission to develop business in the 
future for Applied Resources. 

In this case we couldn't identify the benefit to the prime con
tractor from the 5 percent commission on the sale of those switches. 

Chairman PnOXllIIRE. Now, is it fair to say, then, that in this case 
the sales agent got a percentage or a $28,500 commission from the 
subcontractor under a general agreement to drmn up business for 
the subcontractor ~ 

Mr. DOYAL. Business in the future; yes, sir. 
Chahman PnoxMIRE. Business in the future, not related to the 

partiCUlar product to which the $28,500 was added, is that right ~ 
Mr. DOYAL. Not related to the product sold to Martin Marietta; 

yes. 
Chairma~ Pno~:r.nRE. So ~he entire commission waH simply taxed 

onto the prIce piLld. to Martm Manetta, by the subcontractor ~ 
Mr. DOYAL. Yes, SIr. ' 
Chairman PnoxumE. And that in turn would be paid for by the 

Federal Government an~ the Federal taxpayers. 
Mr. GUTMANN. Yes, SIr. 



49 

Chairman PilO){1\D:n.E. So that 'the ta~1?ayer ultimately had to pay 
the' c:ommission in full, just as the taxpayer pays for the gifts and 
entert:1inment, is that correct ~ . '.' . 

Mr.DoYAL. Yes, sir. , '. ; . 
Chairimtll PnOXlIIRE. Now, the second example' on page;1! of t~e 

report is a variation of the scheme. I would like for you to explalll 
what happened there. . ' " 

Mr. DOYAL. rr:his is an example dealing with a sales broker'who h~s 
no plant or eqUlpment .. In :fact, he is an employee of a subcol'ltrac.tor. 
So we l1ave moved down really one level in the scheIlle oI'contractlllg, 
from prime cont.ractor first-tier subcontmctor to second-tier sub
contractor. In this instance a contract was awarded by the prime 
contractor to a first-tier subcontractor, who subcontracted the entire 
order to one of his employees, who was acting as a subcontractor. 
And this gent in tUrn subcontracted even lower to another firm. When 
we started back up the ladder with cost, after haYing gone down 
with the contract paper, we find that the actual producer's cost for the 
item-there were several thousand of these items-was a $1.25 per 
1mit. The Government, through the prime contractor, ultimate1y 
wOlmd up paying $3.49 per lmit. 

Chaii'man Pnox1\IIRE. In other words, 1vfartin Marietta gave a sub-
contract to a subcontractor, B. & M. nfachine Co. ~ 

Mr. DOYAL. Bell Helicopter, sir. 
Ohairman PnonnnE. It wasn't Martin Marietta but Bell Helicopter ~ 
Mr. DOYAL. Yes. . 
Ohairman PnOXlIIRE. AmI B. & M. turned the job OVf'!' to a sales 

broker, J. & J. Sales. 
Mr. DOYAL. Yes, sir. . 
Chairman PnOXlIfiRE. And J. & J. has no plant and equipment, i.t 

it strictly a broker ~ 
}\fl'. DOYAL. Yes, sir. 
Chah;man PnO::l!.."1\ImE. And he then turned the job over to I( 

Products Co. ~ 
Mr. DOYAL. Right. . 
Chairman PnOnHRJ!l. vVhich actually does the work. So both J. & J., 

who did no work, and B. & ~£., wlio did no wOl'k~ attached their 
:fees t.o the cost of the job, and Bell Helicopter ends up paying 

, mnch'more. . 
Mr.·DoYAL. $3.49 versus $1.20." , 
Chairnutn PnoxlInnE. They paicl morethani three thnes the actual 

price charged by the guy at the bottom of the tott~in pole who' did 
the work) is that correct 1 

Mr. DOYAL. Yes, sir. 
Chairman PROXMIRE. Now, let's turn to example 1 on pag~ 12 of the 

GAO report. Will you summarize what happened in that case ~ 
Mr. DOYAL. Tllls deals with the sale of surplus parts by a first

tier subcontractor to a surplus purts dealer. The parts were manu
facturedto the specification of the prime' contractor. They' were ac
cumulated in a way that we do not lmow, we don't know h9w they 
were accumulated. They were sold for· $1,950. And we checked with 
the prime contractor to see whattheil' present value was. And he told 
us it was about $190,000. The two people in the first-tier subcon-
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tractor's plant who handled the sales and were responsible for the 
sale of the parts as surplus later rcceiyed as consultant. fees $8,500 from 
the purchaser. The purchaser of t.he parts is now selling them, SOme 
of them, back to t.he other first-tier subcontractors, ancl they are being 
delivered to the prime contractor, and ultimately to the Government. 

Chairman Pnox:mRE. In other words, in this case it was OSM ~ 
:Mr. DOYAr~. Yes, sir. It stands for old scrap meta1. 
Chairman PnOXMIRE. They paid two employees of the subcontractor, 

:vrurdock Machin!.' &; En,~hwering, the sum of $6,500 for the pl'iy
ilege of purc1l!lsing It load of surplus parts from the Ben Helicopter? 

Mr. DOYAL. No; they were parts that had been manufactured by 
::\ful'clock Machine & Engineering to Bell Helicopter's specificationfl, 
but they were still at the Murdock plant. 

Chairman PnOXJlIillE. And they paid MUl'doc~\:? 
Mr. DOYAL. No; the scrup metal dealer pmd $1,\)00 for them, and 

then lll;ter paid these two Murdock employees $6,500. 
OhaIrman PnOXJlIillE. The parts had a CtllTent market value of 

$190,000~ 
~fr. DOYAT~. Yes, sir. 
Cha.irman Pnox;rillE. Which means Ben probably paid more than 

tl.lat for the parts as they were built to Bell's specifications, is that 
rIght? 

l\fr. DOYAL. The parts cost more than that to Be]], yes, sir. 
Ohairman PRoxlrnm. OS1\{ paid lefls than $2,000 to BeU, less than 

a third of what it paid to :;\:[urdock which acted as a broker in this 
case, is that cortect ~ 

Mr. DOYAL. No, sir. Murdock l'ecoyered $1,1)00. Itis Hs two employees. 
The $6,500.that the two employees received wasn't. for Murdock, that 
was fo~ theIr own personal nse. They controlled the sale. 

Chal1111an PRox::.rillB. 081\1 paid $2,000 ? 
l\11'. DOYAL. Yes. sir, to Murdock for the parts. 
Ohairman PROXJlIlRB. For which they got parts that had cost in ex

cess of $190,000? 
:Mr. DOYAI,. Yes, sir. 
Chairman PIWXJlIIRE. They paid $2,000 for something which cost 

$HlO,OOO, they paid approxim'utely a penny on the dollar. 
Mr. DOYAL. About that, yes, sir. 
Chairman PnoxUillr;. 'Would you say that the original price for 

the part paid by Bell was clull'ged off on one of Hs defense contracts 
to the Pentagon, and that therefore the taxpayer paid for them. 

:Mr. DOYAL. 1Ve couldn't truce it, sir, we tried and could not. 
Chairman PRox:mRE. Somehow that $190,000 was made available 

for only $2,000, and if the taxpayer didn't pay for it, who did ~ 
:Mr. DoXAL. 'We don't know who did. 
Chairman Pnox)mm. How can anyonc else pay it ~ 1Vill you explain 

it? 
~rr. DOYAL. The 1l1aIllrfactnrel', Bell Helicopter, makes more than 

just helicopters for the Government, they also make h~liCbpt.eI'S for 
commercial lise. 

Clutii'mlin PnOXJlIiRE. 1Vhat would be a reasonable conclusion? 'What 
are the options, if you don't want to be too precise about it, what would 
be the })ossibilities heI.'e? There ·is a possibility, is there not, that the 
taxpayer had to pay the entire payment? 
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MI'. DoYAL. Yes, sir, there is a possibility. 
Chairman PROX1ITItE. Is that It likelihood ~ 
Mr. DOYAL. Yes, sir, I think it is likely. 
Chairman PRClS:lIIRE. There is also the possibility, you say, that B~ll 

somehow just assumed that, and it rcduc~d their profit by that much? 
Mr. Doy AT ... There is a possibility that Murdock may have. 
Chairman PROX1\ITIm. Has GAO found a temlency 011 the J?art of 

the prime contractor to not award their subcontracts competItively ~ 
Is it possible that the giving of gifts and other arrangements dis
couraged competition ~ 

l\Iaybe I should ask Me. Gutmann on that. 
Mr. Gu'nrAXN. ,Ve l1lwe found a variety of practices when we look at 

the prime contl'l"tctol'S' procurement procedures. They do indeed con
tain It lot of C'ompetition. ,Ve ]uwe on the othC'l' hand found instances 
w11C're, when all initial buy frol11 a supplier WIlS competitive, subsequent 
buys were noncompetitive. And we have seen situations where the 
prIces for the same itC'm subsequently paid on a noncompetitive basis 
tended to rise. 

'Ve have recommended that the prime contl'actOl's' pl'ocut'emC'ut ac
tivities take illto consideration the, possibility of changing circum
stances, where they may be buying in greater qmmtities than the first 
competitiye buy, ,,'11ich would teilCl to depress the price. The. costs 
might have gone clown, the costs to the snppliC'r may have gone down 
us [\, result of improvements ill his manufacturing process, or simply 
proceeding clown thC' slope of the leul'ning curY('o 

It is as n, result, difficult for us to genel'Q1iz('. We find some COJltrac~ 
tors procurement activitiC's are prC'tty good. And many of them Cfln 
be, hnprovecl, 

Chah'man Pnox:mnE, Then in th(' GAO report you say these u,rc the 
fOllr prime eontmrtors you emmiued. about 100 procurement tl'Ul1S
aC'tions totaling almost $50 million. for which $7 million were for 
subcont.racts for less than $100,000. "Our sampling showed that 
about Gl percent of the subrontl'acts had been awal'ded.-83 percent 
of the dollars-noncompetitively." 

So that the evidence. is tlwt most of the :",,\"urds, more than 80 pel'C(ll1t 
in dollu.r terms were noncompet.itiy('. 

l\fr. GU'l':lIrANN. Yes, 
It is a little bit dangerous to generalize from t.hose statist-ics too, 

because in some eases the contrQctors would be buying standard off 
tlw shelf items where the prices had been set at the competitive murket 
priC'e. It may be a catalog itC'm, in other words. 

Chail'll1aliPnOXMIRE. I think it ShOltld be reit(.'ratec1 that these oxam
pIes and many othel's containec1 in the GAq report were uncovt'l'cd 
a Imost at random. GAO just selected two prlll1(\ contractors, went to 
their facilities, and began examining books and asking questions to 
see whether the situation previously reveal('c1 in an earlier investiga
tion f1.t Litton.Inclustries was general,'as a l'esnlt of spedfic informa
t.ion about. impro])e1' payment that we got. ill the Litton case. YOUl' find
ings, together with wllat yon learned in interviews with cmployeC's 
ancl officials. snggest that these practices aTe common ancl perhaps 
widespread? .. . . . . 

l\fr, GU~L:\NN, Yes.sil'. "\Ve thhtk t11(')I' pl'obo.\)ly were. w:idespr('a(1. 
As you hidicated earlier, they seem fo bC' rather small. But tho 1111-
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portant thing, it seems to me, is that'they tend to reflect an' attltude 
of top management in the corporations. We have seen situations, such 
as at GE, where there was a very strong program to discourage the 
acceptance of gratuities and entertainment. There was an' invcstiga
ti ve staiff'whoperiodically looked' at this procurement 'proce-dure. So 
I would not W!1nt to generalize on the' basis of my' findings; because 
we did find some situations that were fairly clean. ' ' . 

I thiiili: what it points up is that the top management of these. cor
porations have to be encouraged, and indeed perhaps reauired where 
the Government is involved, to have a sctrong program fhat discour
ages the kind of abuses that this committee has been concerned about. 

Ohairman PnoXMnm.That is very helpful. And I am also glad that 
you mentioned-say G.E., General Electric ~ 

:Mr. GunfANN. Yes. 
Ohairman PROXl\I!RE. You said they have a strong policy, a good 

policy of discouraging acceptaIlce of gratuities ~ 
MI'. GUTJ\!ANN. Yes, they do. 
Ohairman PnOXl\ITRE. We ought to compliment them and highlight 

that. I think it is good to hear. But you seem to indicate that that may 
be the exception, or at least there is no additional evidence that you: 
have that there are other firms that ha,ve taken that kind of an issue
or do you have it ~ 

Mr. GUTJ\!ANN. Yes, we have other indications. 
Ohairman Pno::nrnm.-All right, let's heal' it. 
Mr. GUTlIfANN. Lockheed, for example, has a strong internal se

cnrityforce that polices the prOCill'ement activity from the stand
point-including the standpoint of the possibility of kickbacks, and 
acceptance of gratuities and entertainment, et cetera, by the procure-
ment people. ' 

Ohairman PnOXMIRE. That is very interesting in view of the fact 
that Ohairman Houghton testified to us that they did engage as a 
matter of corporate policy in kickbacks. And 'he identified it when 
he testified before the Banking Oommittee. I-Ie said exactly that. But 
yet they. have a policy of disc~uraging kickbacks with respect to their 
subrontrilCtors. And that part is comlIlendable. .-

1"[1'. GUTlIfANN. Ye~, it is. 
Ohairman PROXl\!!:aE. It is interesting to have that division, though, 

jsn'tit~ . . . , 
l\{r. GW:'fANN. Thc])l'oblcm here is, of course, when top ma;ruigement 

is involved, that tends to supervise the activities of any, internal 
activity. . " 

Ohh.ii:man PnOXlIITRE. Supposing we proceed, then, if you C<'1n sum
marize the rest of your presentation. And I don't want to be unfair 
to ]'vIr. Rousse-lot if he has any questions as we go along. . 

Representative ROUSSELOT. I appr.eciate that.· I am still listening. 
Ohairman Piloxl\!ffiE. Go ahead ana summarize the remainder of 

your prepared statement, and then I have some other questions. 
Mr. GUTlIIANN. I think I might highlight this point, our recommen

dation that appears in the prepared statement, and also is in the report 
that is attached. . . 

We recommend that, to foster public policy against such improper 
01' questionable practices, to deter such practices, and to increase the 

.. 
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integrity of the Federal procurement process, the Secretary of De
fenseamend the armed services procurement regulation to require that 
each negotiat{Od Government contract include a clause specifically Pl'O
hibiting payment of gratuities by subcontractors to higher tiel' con-
tractors. We included a proposed clause in our report. , 

And this woulcl prohIbit the payment of gifts and gratuities rega:ed
less of whether direct relationship between the payment and the spe
cific contract award can be established. 

Incidentally, that is one of the stumbling blocks that we have found 
with respect to the Anti-Kickback Act. Lawyers tell us that we have to 
develop a direct relationship between the payment in a specific con
tract before we can consider it a kickback of some kind. 

The, clause we recommend would also prohibit payments by sub
contractors to higher tier contractors similar to those we noted during 
our review, since the proposed clause does not require that it be shown 
that payments were made as an inducement for or as an acknowledg
ment of contract awards. Additionally, the- clause would provide for 
contract termination-a remedy which is not included in the Anti
Kickback Act but which would further public policy against £n.vorit
ism in awarding Government contracts and subcontracts. Finally~ 
the clause would require that violations or suspected violations of the 
Anti-Kickback Act be brought to the attention of appropriate Govern
ment officials. 

In addition, the OonO'ress may want to consider action amending 41 
U.S.O. 51-54 -1:0 prohibit such payments as those 'addressed by the 
clause or amending the Internal Revenue Oode to prohibit deducting 
such payments as business expenses when paid by a subcontractor to a 
higher tier Government contractor. , 

We have covered the fact that there is a possibility that these ex
penses have been included in overhead charged to Government con
tracts, despite the fact that they are unallowable. The DOAA does 
indeed reVlew the reasonablenes of costs, overhead type costs, that 
are incurred. 

And in those cases the specific cost center has what they call a cost 
rating, that is OW AS. And it means the contractors weighted average 
share in cost risk. The theory here is sound. It simply means that if a 
contractor's business is predominantly commercial, or fixed price in 
nature. he has an incentive to holc1 his costs to a reasonable level. 

Our 'concern wjth that, of course, in the Department of Defense and 
this committee is that it is possible to inadvertently relax when a con
tractor has a OW AS rating, relax to the extent that some unallowable 
costs are in there that shouldn't be. . 

We are reviewing the application of OW AS now to determine 
whether or not that has been abused. 

The Government surveillance of the contractors purchasing system 
is done in a -variety of ways,. through contractor procurement system 
reviews, on-going sl1rveillu.nce by administering contracting officers, 
and periodic audits by Defense contract auditors. . . 

Government Procurement Systems reviews are generallym\tde by 
the DOAS. If the system, the procurement system, is approved as a 
result of these reviews, in most cases the need for the Government 
review and approval of individual subcontracts is eliminated. 
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ThG Government surveillance on kickbacks was limiteel to elGtGrminG 
thG--

Chairman PnOXl\rIRE. In other words, a.ftm' the system is approved 
thC'J'e js vC'ry little direct surveillance by the Government, is that 
corrcct? 

Mr. GU'l'JIf.I.NN. Yes, cxccpt for cC'l'tain types of subcontracts that m'l' 
above a certainlevC'l, and wherl' thC're is a C'll'al' absence of competition, 
the Govemment does not necC'ssal'ily bind itself. 

Chairman Pnoxl\mm. Generally 'we don't know what is going on in 
the subcontracting area, and thC'se resolutions you haw made today in 
your report seem to mC' to Ullderline that generally. 

1\fl'. GU'l'l\IAXN. Again, Mr. Chairman, it is very difficult to generalize 
in this area. Thre are a lot of reviews maele. There are annual 1'e
vi('ws of specific contractors by contractor purchases, they examine 
into the extent to which the competition is obtained, and so on. 

Nevert.heless, whel'e people are not pl'eclisposeclto conform to good 
Pl'ocul'C'ment. practicC's, no matter what his government is going to do, 
they are going to find a way to get al'ouncfit. To the ('xtent they are 
predisposed to avoid good procurement practices, it is going to be 
Y('l'y difficult for DOAA or anyone else to keep them straIght. 

RepresentativG ROlTssm.ol'. On the basis of their study, how often 
doC's that happen, where they got around tllem ~ 

Mr. GunIANN. How often cloes "'hat happen 1 
Representative ROUSHELOT. On the whole procu1'ement prorcss how 

often would that o('ru1' on a percentage basis? 
:Jfr. GpT:HANN. I am unable to give yon a figure on that, a per

rentage. 
RrpT'esentative R OlT8SRWT. ,Vhat is your guess ~ . 
:\11' GUTlIfANN. You are looking' for the pel'crntnge that the prune 

rontractol'S Pl'ocul't>ment processes are inadequate ~ 
I have no basis for speculating on that. There art> just so many of 

them, there are tens of thousands of them. And I really don't know. 
~\.gain, in this whole arC'a of corporate abuse of power the success in 

diminishing it goes to one thing I mentioned before, ancl that is top 
management, level concern m~d-the interest in this subje.ct, and the 
('xaJnple that they set with respert to it. And the other IS a strong, 
rl'Nlible detrrrent that therC' is inc1eC'd going to be seyere pnnishment 
fol' abuses that are nl1coYr1'ed. 

C'hnirm!lu PnoxllrmJo:. That certainly isn't present. Here we have 
rase after case after case refrl'l'ed to the ,Justice J)C'pal'tment, and no 
a('tion taken. 

:J[l'. GUTMANN. That is true. 
C'hnirman Pnoxl\rInJo:. In n l1110st all o:f these cases the additional costs 

arr j1l.':;t passed onto l"ncle Sam, ancll1l' pays it. So it just seems to me 
that thel'e is no e:fIrctiYe detNTent, either e('onomic c1etenent, oT' en
f01'rina the law. I kl1m'l" of no efl'ective enforcement. 

:JfJ-. 'GtJ'TlIfANN. I think that is true to n. degree, 1\Il'. Chairman. And 
r don't want to appt'al' to br defending the Depal'tmCl!t of .T ustice, 
thC'y arc capable of doing that themselvrs. Bnt as you saId at the ont
f;rt, the east's that WE:' are talking about here are rathel' small in rela
tion to the magnitude of things that the Secl11'ities and Exchange 
Commission and the FBI--
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Chairman PnoxlIIIHE. lYe had the Chnirman or the Securities and 
Exchange Commission berore us yesterday. And they had gotten ab
solutely no action out of the .r ustice Department on anything. There 
were no fines, there wel'l~ no Cl'iminal action of any sort. And there 
was case after case artel' case of violation. But I "'Quld agree that we 
need more testim ony, this is just the ,beginning, before ,ve can come to a 
conclusion. And we certainly want the .Justice Department to haye its 
day in court. And it hasn't a ppeal'ec1. 

Go ahead. 
Mr. GUTl\rANN. "'\Ve found that Government RUl'Yeillance on kick

backs was limited to determining the acceptability of the contractor's 
writtcn policies on gifts and gratuities and ascertaining, tln'ough dis
('llsi-dons with pmchasing management. that the provisions of the 
Anti-Kickback Act, had been made know!} to the purchasing organiza
tion and the yendol' cOlmmmitv. 

Hn,ving said that, I Ulllnot s~nl'e what else we could reasonably expect 
them to do. Because as I han~ said, the contractors own stated and re
inforced policy is the best way of gett.lllg this current situation cleared 
up. It. really is very difficult to do from. the outside, if people in an 
organization ~\l'e detetmine<l to conceal from Government auditors 
:mel ('xaminers and inwstigntors what it is that they are doing) t1.11cl 
J)C;\A. like GAO, does not haye the kind of investigatory talent 01' 
responsibility or aut.hority to gt't in and und these things. It is really 
the Department of .r ustice. 

That pretty much concludes the commel1h; we had about our kick
back work. 

Turning now to the Loddleecl situation, i"f you wish--
Chairman PRoxlUmE. lVil1 yon summarize as quickly as you can on 

I.Jockheed? I haye a 111lmber of questions on the Locldleed situation. 
And Mr. Rousselot may haw' some also. 

Mr. GUTl\fANN. As you. know, we got into this subject Just summer, 
and we asked for information last smnmer. And they declined to give it 
to us. I wrote to tht'm :1lld asked them fol' an of the information, and 
they declined to give it to us. And subsequently the Securities and 
Exchange Commission went, to court to get simil:u' kinds of informa
tion you asked us to get. And so we have not pursued it arter receiving 
Lockheed's denial of my request for access. 

Now, at the moment-and I would ask lUI'. Huntt'!' to fill this in 
f1'om a legal standpoint nnd correct me if rm getting off-the court 
has ruled that the information concerning' the l'ecipients of the com
missions is und/or bribes or i1llo'gal or improper pa~yments, 10'wever 
t hey are going to be characterized, to foreign officials, and the names of 
those people, have not been made a,'ailable to date. The court, while 
releasing the information provided by Lockheed to SEC, has retained 
jurisdiction oyer that information, and anybody else that wants it 
must go back to the court to get it. 

. In other words, there is some recognition here. that disclosure or 
names may not be in the best lllterest of either Lockheed 01' the 
Government. 

Now,:Ml'. Hunter might want to elaborate on the Jegal situation here. 
Bnt that is as I understand it today. : ' 

:Mr. HUNTER. I think that isa good statmnent. 
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Ohairman Pnoxl\Inrn. Then I will proceed with some questions I have. 
With respect to the Lockheed payment of bribes to forei~lgovern

ment officials, the Loan Guarantee Act requires mandates, directs the 
GAO to audit the books, records and transactions of any borrower 
under tIle act. And of course Lockheed is the onlv borrower under the 
act. My question is, Were such audits performed by the General 
AccoUIiting Office where mandated by law, and if so, why didn't they 
J'eveal the illegal and improper IJractices Lockheed was engaged in 
before they were disclosed last year? 

Mr. GUTl\IANN. Yes, sir, GAO has made audits periodically, as 
required under the Loan Guarantee Act. The question of tIle nature, 
intensity and extent of detail of that audit is, I think, what is at issue 
here. 

·We have construed our responsibilities under tllat act to mean that 
we should be concerned with Lockheed's ability to repay the loans that 
the Government has guaranteed. We talked originally to the framers 
of that legislation, the Loan Guarantee Act~ as to what they meant by 
aoll audit. And they did not mean a detailed audit of the nature that 
might disclose and might not disclose the payments in question here. 
A~aina special kind of examination and investigation is necessary 

to disclose payments-
Ohairman PROXl\IIRE. I call your attention to the law. It is one thhlg 

to talk to the author of the amendment-and the author of the amend
ment in the House was a very able man and he lrnows his own intent
but the language of the law, it seems to me, is goyerning and not the 
intent of author. This is what the law says : 

The General Accounting Office shall make a detailed audit of all accounts, 
books, records and transactions of any borrower with respect to which an appli
cation for a loan guarantee is made undel' this act. The General AccountIng Office 
shall report the results of such audit to the Board and to the Congress. . 

No such detailed audit, it seems to me, was conducted. If 'it had 
been I think we would have been aware of this and n\ig'ht have been 
able to prevent some of this action. ~ 

MI'. GUTl\[ANN. Well, we might M,ve been and we might ilot have. 
Normal a'udit techniques by and large would not disclose these kinds 
of things. Where you have separate bank accolIDts established, and 
where money is laundered, this just simply does not show up in the 
records. 

Now, as far as the making of a detailed audit is concerned, if we fire 
to report mlliually on Lockheed's ability to repay the loan under tho 
Guaranteed Loan Act, in the first place, ,ye coulcln't make a: detailed 
audit in 1 year. A really detailed audit in one sense of the term means 
examinhlg ~very .doCl~ment and trac~ng original. documentation, checks 
that are wrltten,mvolces that al'eatIssne, materIal-- . 

Ohairman PRO:ll."nImE. With an enormbus corporation like Lockheed 
it cO~lld take a long time) even witIl an organization the size of GAO. 
But It seems to me that you could find on some kind of a spot basis, 
some kind of an investigative basis to determine whether· this kind 
of activity was being lmdertaken or not; that is, the bribe, the kick
back, the laundering of funds, the using of bank accounts abrmid. Yon 
tell me that you would have to have a comprehensive audit taking 
years in order to lIDcover that kind of thing? 
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tlVe techiilques wlth whlch by and large we are not iamiliar,because 
we hav.~ not.done that kind of w<;n'E;,and w~ do.not hlLve t4e p-uthority 
for it, !1lld i~deed w~en we, ~nd s?met~g,. even th~:i?dica;tion ~hat 
sometlllp.g ll.J.lght be lllegal, that 8lth~r cr)lllmal or Clvil frau.d riught 
be inv:oh:e.d, we are required to 'Yithdrp,..w from the ,case and turn it 
over to the Department.of Justice. ",: ::, 

9h~i:r11f~n P.nOX1>rmE. After last year'sdisc}osure I asked the GAO 
to mvestigate the payments that were illegal, alid report bcak to Con
gress with detui1s, illcludingnames of r~cipients,. amounts, purposes 
of thepaYl!1ent,: anqthe foreign g~)V(~rnments involved.:Now, what 
you are saymg here IS that you have not been able to do this because 
:uockheed. has refused to give you 'access to its .books' and .,reGords . 
• 1.ncl huve you reported this fact to the Loun Guarantee Board: aud the 
.Secret!).ry of the 'l'reasury wIlD was Chairmun of the Bouid ¥ A]ldif so, 
what wus the Board's reaction ~ . ,,' 

Mr. \tUTMA...'<N. We have not reported it to this .dat~. We would 
expect to report that in it repOJ;t we'now huve in final stageS of proGeSs
ing which I eXPect to be issuecl here in January" our normal report on 
our work under the Guarantee Loan Act. : . . 

Chair~nan PnoX1>IIRE. Has MI'. Staats talked to Secretary Simon, tIle 
Chairman of the Board about this ~ '.., . 

Mr. Gu'rMANN. I don't know whether he has or not. ' 
Chairmun Pno::s::¥illE. It seems to me thlitt this is such a seriotw rebuff, 

and makes it so difficult for youto carry out the intent of the law, that 
it is a matter that should have been dismissed with him. ' , 

Mr. GUTMANN. The intent of the law, again;·we think goes to the 
question 0:1\ are Lockheed's assets adequate to satisfy, to payoff those 
loans. And beyond that, to get into the details of theirY:;,rio1l8 transac-
tions, it just doesn't seem practical for us to do it. . ' , 

Now, as far as the specific records that you are talki~g about, and 
the question of whether or not the information with respect to the 
names of the people anc1" the cOlmtries involved is concerned, there is 
a very real question 1\,S to whether or not it is necessary for us to have 

, that lllformation in order for us to satisfy ourselves as to wpether or 
not it appears at a given point in time that Lockheed is going to be able 
to repay th,eir borrowings. . 

Chairman PnOnITRE. I wonder if tllat is up to your judgment. Isn't 
that something for Congress to determine ~ Oongress directed you to 
make the audit. You state ill your testimony that access to the i:p.forma
tjon has not been pursued pending the outcome of Securities !ind Ex
change Commission litigation to obtain the same information. I am 
not sure why you awaited the outcome of that litigation. But in any 
event it was completed several weeks ago. And the court ruled that 
SEC was entitled to obtain the data. Yesterday we were to~d by the 
Chairman of the Securities and Exchange Commission' When he 
testified before the committee that they have ,all the documents in their 
possession. So will you now proceed to get the information I requested ~ 

Mr. GUT1\IANN.Sir, this would require us to go to court and make a 
case that it is necessary :for 1.1S to discharge our responsiqilities, We are 
of the opinion, sir, that Congress and this committee would be much 
more likely to be successful in such an endeavor than the GAO would. 



Ohah'mun PRox:umE. In otht'1' words, you are telling us ,that yon 
won't do it ~ 

Mr. GUTltL\XN. ,Yell. sir', I really can't say that on behalf of tho 
00Hiptrol1er General of the United States. If he is asked to do it 01' 
dil'eded to do it I am sure ht' would do it. At t]w present time. asI 
say, we have a real question as to whether or not it is necessary for us 
to discharge OUI' l't'sponsibility, And we think t11a1; there is a good 
chance that we would be turned down, whereas you would not be 
turned down. 

Ohfdl'man PRox:mm~, Yon also state that the Defenfle Audit Agency. 
D0 AA, has not been able to obtain information because Lockheed 
refused to give it, access to jts commercial banks allcll'ecorc1s. Do you 
know whether D0AA 01' the Pentagon has pursued this matter further 
and then taken steps to gt't access and determille whether Lockheed 
paid any bribes in connection wjt,h foreign sales of military weapons 
01' aircraft. 

Mr. GunfANN. They are worlcing on it, I understand. They haven~t 
obtained access. One of them is the same problem we have. "What is 
involved thert' is a commission transaction. The Federal Government 
is not involved otlWl' than as 'n gnarantor of the loan. 

Chairman PnOXl\rmE. That is a pretty big involvement, and involve
ment of ovel' $200 million. 

Mr. GUltllfAXX. Yes; and if one concedes that that is the e;\.i:ent of 
our involvement. then you get to the qnestion~ is it like.lythat Lockheec1 
if' going to be abl(> to payoff this loan. And we come up with the 
flnswt'T', yes, it is Jikt'ly. 

Chairman PnOXl\rnn<:. :Maybeone of the wa~Ys they will be nble 
to ptty off the Jonns is that 1'h is lwlps their work to the point where 
thev will he nblr to sr11 t11ril' planes. If tlW? do that they will be able 
to (11:'Yc10p such salt'S amI Ton have revenue so that they can have the 
profits and the inro11)(, to pav off the loan. 

~Ir. Gu'rllfAx~. 1Yell, tha't is unfol'tunntC'ly trne. And we get back to 
the Clne,'>tio11 of whether OJ' ])ot the deterrents for this kind of action 
al'e· adequate to oiYsC't the pott'ntial gahl by those who take these 
actions. Now, we ct'rtainlv do not condone--

0hail'1nlm PnOXl\fIRE, 'r don't mean to bJalll(' you or the GAO, but 
it looks as if this GoYel'llment is somehow getting into the position, 
because Vie haye gllal'antt'ecl a Lockheed Joan, fl,nd becnuse of Lock
heeel's finnncinl w(>akness, they think-and I think we are suckered 
into taking a position which is unsound-their financial position may 
depend on whether or not they can use bribes and other illegal activity 
to Secure sales. Tht'n we are put in the position of. if not condoning it, 
at It'ast not taking any action to stop it, with a notion that the Federal 
Government won't haye to come in wHh the funds, 

:Ml'. GUT~rANx. This is exactly the position Lockheed has take11. 
,A.nd I agree with you 100 percent, it. I>1lts tIle--

Chairman PRox~rmE. It certainly isn't a position that the Federal. 
Govcmment can take. If I were chairman of Loc1dwed I hope I 
woulcbl't take that position, but I might. But I can't understand how 
the Federal Government can take that l)ositiol1. Secretary Simon has 
spoken out directly against bribes, he spoke against them in the 
Banking Committee. He thought it was a counterproductive, vicious 
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kind or act on the part of the people engaging in it and "ie should 
do everything to disconrnge it. But I get the impression, however, 
that we aren't taking the kmcl of action that we could take to stop it. 
The best thing we could do is exvose the people who are getting the 
bribes. That 'would be the end of It. I rea1ize it would have an adverso 
clfect on Lockheed, perhaps, and perhaps on the guarantee. It is a 
price th!tt the Government ought to be ,,-Dling to pay, if Lockheed 
isn:t. 

Mr. GU'l'1tL\XX . ..:\.s you say, tliat is indeed a position thnt Lockheed 
1uts taken. 

Chail'huLll PRox:uum. ),11'. Rousselot. 
Representative ROUSSELO'l'. :Mr. Gutmann. h; it possible that uucler 

the Renegotiation Act which we have extended for It brief time, which 
deals simply with the procul'ement contracts by a firm, that we could 
amend that act to provide for civil penalty in kickback cases'~ 

:Mr. GUTlIfANN. "Well, sir, I would say'it certainly can be done, Bnt 
\Ye would have to give it some thought: If you were to ask me, would 
it be a practicable, feasible thUlg to do, I don't know how it would be 
enforced by the Renegotiation Board, for example, with the relatively 
small staff they have, the limitations on the number of detniled audits 
that they can make. The big problem again is finding a kickback, 
taking action offsetting the amOIDlt. .A.nd holding it Irom the prime 
contractor and subcontractor that are uwolved is not as hard as finding 
.it in line. Once it is found you can get the money back. I don't know 
how the Renegotiation Board would necessarily improve the situation 
that we have got today. 

Representative ROUSS'ELOT. Thank you, :Ml'.Chairl11an. 
Chairman PnOL"\IIRB. Thank you, gentleman, very much. rYe appre

ciate your investigation and your report . .And Wp appreciate your 
appearance. I,hope you will give myregal'ds to ::\11'. Keller. And I hope 
that he will recover pl'omptly. 

[The prepared statement of Mr. Keller, with an attachment, 
:follows :] 

PREPARED Sj'ATElIfENT OF HON. RODERT F. KELLER, DEPUTY COMPTROLLER GENERAr, 

OF 'l'UE UNITED STATES 

~Ir. Chairman and members of the subcommittee, I am pleased to apl)ear 
before your Subcommittee toclay. lUy statement covers some {)f onr prior and 
more recent work Oll Federal procurement matt('rs, particularly the relation
sl1ips between selpcted prime contractors and their sub COIl tractors, 

l'ItIOR WORR llY GAO IN THE l,REA OF PUIME COX'l'RA-eTO!!S' PUOCURE1>fENT ACTIV1'l'IES 

Ou November 14, 1973, we testified before your Subcommittee on our re\riew 
of allegations that officers and employees of J~itton Industries, Ingalls Ship
building Division, Po.scagoula, .Mississippi, engaged in improper activities ,vUlt 
subcontractors . 

.As you may recall, our review showed that 11l'oCurement practices lutd lJeen 
questionable, but the data we obtained clid not indicate pa~'11lentf; of fees 01' 
kickbacl{s. We did not have a lJasis, therefore, for recovery actions nll{ler the 
.Anti-Kickback .Act. , 

~~he Anti-Kickback .Act (41 U.S.C. Gl-;)±) prohibits uuyments either llirect1y 
Ol' indirectly by or on behalf of a. subcontractor (1) to a prime contract'or 
holding a negotiated Government contract '01' to its officers an(l. e)llplo~'ees or 
(2) to a higher tier subcontractol' or to its officers and employees, either al:! 
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inducement for the award of a sUbcontract or pprchase order or as an acknowl
edgment of u subcontract or purchase order previously awarded. Under this act, 
it is conclusively presumec1 that ktckbacks are ultimately borne by tht:l.Govern
ment, and, prime contractors are required to withhold from subcontractors, 
upon the direction of the contra!'!ting agency 01' the GAO, the llmop,nt of !lny 
ltickback. ,In addition, the act provides for both civil recovery aIlQ: criminal 
prosecution, 

STATUS OF OASES llEFERRED BY GAO TO DEPARTMENT OF JUSTI,QE 

The Department of Justice is responsible for investigating violations of 
criminal laws, except in certain specialized areas where the responsibility is 
assigned to other Government agencies. Therefore, we follow the 'policy of 
referring to the appropriate criminal law-enforcement agency, generally the 
FBI; all information concerning criminal law violations arising .in our work. 
In most cases no further audit or investigative action is talten by the GAO 
on matte:rs directly relating to the crimina1 aspects. Where the cases involve 
GAO's civil and administrative responsibilities, however, an understanding is 
reached as to how the cognizant criminal law-enforcement agency" and GAO 
are to discharge their respectiYe responsibilities. ", 

On October 23, 1973, we sent the Attorney General our report on .selecteu 
subcontracts aWlilded by lngalls Shipbuilding Division of Litton Industries, 
Inc., because the facts presented in the report seemed to indicate.yiolations of 
Fecleral criminallaw. . . 

We were recently told that the U.S. attorney declined to prosecute the matters 
in this case because the FBI had not found suffiCient evwence to briIig the matter 
to t.rial. Tbe case was closed in Septembe: 1975. . 

On January 11, 1974, we sent to the Department of Justice several other al
legations on matters disclosed by a consultant to the Joint Economic Committee. 
The Department decidecl that the evidence in thesc cases was not ,conSidered 
sufficiently indicative of violations of Federal criminal law to warrant transmit-
tal to the FBI. . . , 

In three instances described in the attached report, we contacted Justice 
personnel on possible violations of Federal law. ", ; 

(1) On October 24, 1974, our Dallas field office briefed Dallas .FBI agents 
on the sale of surplus materials by a subcontractor. (This is exa'mple 1, on 
page 12 of the attached report.) The next day we were advised that ·the U.S. 
attorney could not identify a breach of Federal criminal law and :tad decided not 
to investigate the matter further. ' " 

(2) On January 17, 1975, we referred the matter of the purchase of an airline 
ticket by a subcontractor for a prime contractor employee (example 1, page 9 
of the attached report) to the FBI office in Dallas. ProSe<!ution of this 'case was 
declined by the U.S. attorney, Fort Worth, Texas. 

(3) On March 6, 1975, we referred another case to the Dallas FBI office. 
(This is example 3, page 16 of the attached report.) This case was declined 
for prosecution by the U.S. attorney, Central District of California. 

REQENT WORK BY GAO IN THE AREA OF PRIME CONTRACTORS' PROCUREMENT ACTIVITIES 

Our letter to you dated February 6, 1974, described our additional reviews 
of prime contrnctors' procurement and subcontracting activities. We took two 
basic approaches. The first was a review concerned primarily with-, whether or 
not there were yiolations of the Anti-Kickback Act. This review was periormell 
at two prime contractor locations in order to determine the feasibility ancI 
practicability of performing audits of this type without benefit of allegations of 
wrongdoing. The second was a review concerned primarily with ·the overall 
effectiveness of prime contractors' purchasing and subcontracting procedures 
and the Government surveillance over such activities. This work was performed 
at four prime contractor locations. 

We summarized our recent work in our report to you titled "Subcontracting 
By Department of Defense Prime Contrnctors: Integrity, Pricing, and Surveil
lnnce" dated November 19, 1975 (COpy Attached), First, I would like to recap 
briefly what we found when we inquired into the possible existence of ruck
backs at the two prime contractor locations. Then, I will discuss the results of 
our reviews of the four prime contractor procurement sy;;tems. 

• 
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ANTI-KIOKDACK ACT AND PRIME CONTRACTOR-SUBCONTRACTOR RELATWNSRIl'S 

In reviewing records at the prime contractors' plants aud at selected subcon
tractor plants, we noted a number of transactions and relationships which we 
considered questiona1)le because they involved the payment of g):atuities or 
because they otherwise violated good procurement practices. For eXttmple, we 
found instauces where: 

(1) Subcontractors had presented gifts to, and bad frequently elltertained, 
prime cont~'actor employees who were in positions to influence purchasing 
decisions. 

(2) Prime contractor employees were involved in apparent conflicts of 
interest. 

(3) Purchases had been made through saleS agents for no apparent reason, 
and the prices had been increased to cover the sales agents' fees. 

(4) Transactions and relationships between various prime contractor and 
subcontractor employees were questionable. 

These examples are described in detuil in the attached renort, As mentioned 
earlier, we discussed with law enforcement officials those transactions where 
the facts and circumstances indicu.ted possible violations of the Alltl-h.iclwuck 
A.ct. 

One subcontractor told us that gifts and gratuities of the type noted durjng 
our review were tax deductible as business expem:('S'. Generally, entertainment 
expenses are decluctible under the Internal Revenue Code when incurred in 
connection with the production of income. Gifts and gratuities ure ulso deductible 
us business expenses Witll the limitation tha~ they not exceed $25 a person. 
Illegal payments, however, are not allowable bUSiness c:lqJenses. Since it is diffi
cult to prove that small-dollal'-value gifts and gratuities. such us we noted, have 
influenced the award of subcontracts, and therefore violated the Anti-KiCkback 
Act, it appears that such gifts and gratuities <:ould be claimed as business 
expenses for income tax purposes. 

'Va recommend that, to foster pu1)llc policy against such improper or question
able practices, to deter such practices, and to increase the integrity of the Fed
l'ral procurement process. the Secretary of Defense amend tlH' Armed Seryices 
Procurement Regulation to require that each negotiated Government contract 
include a clause specifically prohibiting payment of gratuities by sllbC'ontrnctors 
to higher tier contractors. 'Ve included a Ill'ollosed clause in our report. 

The proposed clause would prohibit the puyment of gifts flne! gratuities, regard
less of whether a direct relationship between thl' payment nnd the specific con
tract award can be established. It would all'o prohibit lJUyments by subcon
tractors to higher tier contractors Similar to those we noted during our review, 
since the proposed clause does not require that it be shown that payments were 
made as an inducement for or as an acknowle<lgement of contract awards. Addi
tionally, the clause would provide for contract termination-a remedy which 
is not includetl in the Allti-Kicltbaelt Act but which would further public POUCl' 
against favoritism in awarding Government contracts and subcontracts. Finally. 
the clause woul(1 require that violations 01' suspected violutions of the Anti
Kicl,back Act be brought to the attention of appropriate Government officials. 

In addition, the Congress may want to consider action amending 41 U.S.C. 
51-54 to prohibit such PHyments as those addrl'ssed by the clause ur nmendhlg 
the Internal Revenue Code to prohibit deducting such llayments as business 
eXPenses when paid by a suhcontractor to a higher tier Government contructor. 

REVIEWS OF DEFENSE CONTRACT COSTS 

It is possible tlmt the improper or questionable expenses that we have been 
discussing would be included ill overllead charged to Government contructs. In 
IJricing negotiated defense contracts, reviews are made by the Defense Contract 
Audit Agency (DOAA) to determine tIle reasonableness of costs proposl'd. Re
views are also made by DCAA to determine the reasonableness of general and 
administrative eX[lenses and other overhead costs incurred by contractors nnd 
allocated to Government contracts. The test of reasonableness for many cost 
elements is excluded from the DCAA scope of work when a contractor's business 
is predominately commercial or of a fixed-price nature,. on the theory that the 
contractor has a built-in incentive to minimize costs. This concept is referred to 
by the Department of Defense as contractor weighted average share in cost riSI, 
or CWAS. 

78-5470-77--5 
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The primary responsibility for reviewing contractor costs is with DCAA. We 
have the responSibility for evaluating how DCAA is performing its assigned 
responsibilities, and we are making reviews for this purpose on a continuing 
basis. 

OVERALL EFFEOTIVENESS OE' PRIME CONTRAO'rOR PROOUREMENT SYSTE1>r 

Our review of the procurement systems of four other prime contractorI') gener
ally showed their purchasing policies, procedures, and internal controls were 
based on sounr1 procurement principles. Howevl.'r, several areas needed attention. 
For example: (1) contractors generally considered p~u~t priCI.'S to evaluate the 
reasonableness of current prices for noncompetitive awards valued under $100.000 
altllOugh conditions which could affect prices had changed since the past prices 
werE' established and (2) otlwr weaknesses in procurement procedures and in
ternal controls at individual contractors' plants, such as failure to consolidate 
purchase of low-dollar-value items, weakness in bid control procedures, and lack 
of controls over purchase orders. These areas are discussed in detail in our 
report. 

GOVERN1>rENT SURVEILLANOE 

Government surveillance of contractors' purchasing systems is done through 
contractor procurl.'ment system reviews, ongoing surveillance by administrative 
contracting officers, and periodic audits by defense contract auditors. 

The Government's procurement system re,"iews are generally made by the De
fense Contract Administration Service for the administrative contracting officer 
to insurl.' that the contractor's procurement system continues to warrant an 
form with applicable laws, Government procurement regulations, contract 
('lauses, ancl sound industrial practices, and adequately protect the Govern
ment's interests. A favorable determination results in system approval and, in 
most cases, elimination of the need for Government review and approval of indi
vidual subcontra('ts. Government procurement regulations require cognizant 
administrative contracting officers to maintain an adequate level of surveillance 
to insure that the contractor's procurement system continues to warrant an 
approved status. 

Govl.'rnml.'nt surveillance on kickbacks was limited to determining the ac
cept'ability of thl.' contractor's written poliCies on gifts and gratuities and ascer
taining, through discussions with purchasing management, that the provisions 
of the Anti-Kickback Act had been made known to the purchasing organization 
and the vendor community. If Government representatives detect or suspect a 
"iolation of thl.' Anti-Kickbacl{ Act, they are to refer the matter to higher head
qnart('rs for a decision on action to be taken, in accordance with procurement 
regulations. 

In evaluating thl.' oVl.'rnll snrveillance of procurem('nt activities at the foul' 
C'ontractor plants, we fonnd that tIl(' contractors' systl.'m had heen review('d and 
allprovecl on tIl(' basis of procurement system reviews. Ongoing surveillance was
g(,lI('rally rl.'strict('d to rl.'quir('d review and consent to specific types of subcon
tracts, and mmual procurement system reviews were relied on to identify system 
WN\,knesses. 

The wealmes.<;es we noted had not bel.'n identified by either the ongoing stlr
v('illanc(' or th(' periodiC' procurement systl.'m rev1,ews. 

'Ye recommend that the fieC'retary of Defensl.' direct procurement review 
teams, during their rl.'views of contractor procurement systems, to give greater 
att('ntion to detl.'rmining whetlwr contractors are conducting adequate price-cost 
analysis for procurements lmder $100,000. 

STATUS OF WORK ON LOCKHEED PA,Y1o£ENTS TO FOREIGN OFFICIALS 

On AWnlst 2R, 107;;. you r('(luested us to nl.'h'rmine the amounts of paymcnts 
Illade hy LorklH'ed ('Ol'l10l'ation to fOl'Pign officials in ord('r to comnnnmatl.' sales 
to for('hm countries, as well as the names of the offipials involved. We requested 
this information from IAlckhel.'d on September 8, 1075, and as of this date they 
have not given us accl.'l"s to any of the informati'ln ('xcer>t for records relating to 
tll(' amount of payml.'uts that mav have been chHged to general overhead allo
cable to GoY('rnm('nt contracts. 'Ye advised you 01' IAlckheecl's position on Octo
ber 20, 1075. The Loan Guarantee Agreement provides access to all books and 
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records which in our discretion we determine necessary or appropriate in COll
nection with the loan agreements, ineluding matters which may bear upon Locl{
heed's ability to repay the lonns on time. Access to the information has not been 
pursued by us pending the outcome of Securities and Exchange Commission liti
gation to obtain the same information. 

We have, however, examined DOAA's reports on Lockheed's overhea.d for fiscal 
years 1969 through 1973. To date DCAA has not found I'tny of the questionable 
payments included in tile overhead costs borne by the Government. DCAA is 
llrescntly reexamining Locldleed records to determine whether any qUestionable 
payments were included in oyerhead accounts for the 5%-year ~ri.od ended 
.Tune 30, 1975. Vi' e ha ye requested DCAA. to furnish its workpapers to us for review 
as soon as their work is complete. DCAA is also attempting to expand its review 
to include several commercial divisions. Lockheed, however, has denied nOAA 
access to records relating to its commercial work. 

This concludes my statement Mr. Chairman. 'Ve will be glad to answer ques
tions you or the other members of the Subcommittee may have. 

A.ttachment: 
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REPORT TO THE SUBCOMMITTEE 
ON PRIORITIES AND ECONOMY 
IN GOVERNMENT 
JOINT ECONOMIC COMMITTEE 

BY THE COMPTROLLER GENERAL 
OF THE UNITED STATES 

Subcontracting By 
Department Of Defense Prime 
Contractors: Integrity, 
Pricing, And Surveillance 

A discussion of subcontracting kickbacks and 
rei ated transactiolls, pricing subcontracts 
valued at less than S100,000, and the surveil
lance of contractor purchasing systems. 

PSAD·76·23 NDV,]9,1975 
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LIST OF c;mI1'RACTORS DISC1'SSEP 1N 
~;,7t-;-": '--T\[j'1G .. -2-)---

~ •.•• :HUcK H, l'i;~ 

Name nnd location of contractor 

nell Helicoptor Company 
F~rt Worth, Texa. 

Martin MariettA Corporation 
Orlando, Florida 

International Telephone and Telegraph Corporation 
Defense Communica<ion. Division 
Nutley, New Jersey 

LTV-Aerospace Corporation 
Michigan Divi~ion 
Sterling Heights, Michigan 

McDonnell Douglas Corporat!cn 
McDonnell Aircraft Company 
st. Loui., M!$souri 

t'RW Sy. ~~!I\S Group 
Redondo u~ach, California 

General Electric Company 
Aircraft Engine Group 
Evendale, Ohio 

Ladiah Company, Ladish Pacific Diyi.!on 
Lo. ADge lea, CaUfo", ta 

Trio Hsnufacturing, Inc. 
Bules" Texas 

B & II Machine Company 
Hurst, Texa. 

G. r. Bohman Associate. 
Orlando, FIDrida 

78-547 144 
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Name «11: Loca.ti .1 oi contractor 

Applied Resources Corporation 
Fairfield, Uew Jersey 

Jones Brother3 
Orlando, Florida 

J & J Sales 
Fort Worth, Texas 

K Products Company 
Fort \oIorth, Texa. 

Murdock Machine and Engineering Cgmpany 
Irving, Texa. 

OSM 
Grand Prairie, Texas 

Shellcast Foundries, Inc. 
Montreal, Canada 

Hemet Casting Company 
Hemet, California 

Florida Testing and Research Company 
Orlando, Florida 

QED Incorporated 
Orlando, Florida 

lIydrauli<: Research and Manufacturing Co. 
Valencia, California 

Larco Engineering Company 
Dallas, Texas 

Trl-Tec:h 
St. Petersburg, Florida 

Beckman Manufacturing Company 
Centerville, Ohio 
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u- Inl nod location of contractor 

R. C. En~lneering 
Simivalley, California 

B & L Products 
North Ridge, California 

Aeroqul.p Marman 
Jacksonl Michigan 

Anoren Microwave 
Syracuse, Nev York 

Tomkins-John.on Company 
Jackson, Michigan 
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CClMrrrRvL.u:::n GENr.tl",L 0, THt" uNITED STATES 
wASHINt,;TON, D,C, %.DUll 

B-177748 

Th~ Honorable Will lam Proxmire 
Chairman, Subcommittee on Priorities 

and Economy in Government 
Joint Economic Committee 
Congress of the Uni~ed States 

Dear Mr. Chairman: 

NOV 1 J 1975 

In response to your request, we have summarized our 
recent work in evaluating Department of Defense prime con
tractor and subcontractor procurement activities. We also 
were concerned with whether any prime contractor-subcontractor 
relationships violated the Anti-Kickback Act (41 U.S.C. 51-54). 

At twofprime contractor locations, we inquired into the 
possible existence of kickbacks without any previous indica
tion that such activities were occurring at these locations. 

At f~r other prime contractor locations, We looked 
into the overall ef~ectiveness of the purchasing and subcon
tracting systems, including the Government's surveillance' 
of system operations. 

ANTI-KICKBACK ACT AND PRIME 
CONTRACTOR-SUBCONTRACTOR RELATIONSHIPS 

A 
6 

c 
o 
E 
~ 

The Anti-Klckback Act prohibits the payment of any fee or 
gratuity by a subcontractor to a prime contractor or higher 
tier subcontractor as an inducement for award of a subcontract. 
This law applies to'negotiated contracts and provides for crim
lnal penalties and recovery by the Government of the amount of 
the fee. There is, however, no specific contracc clause now in 
use to preclude such payments as those addressed by the act or 
those which t&nd to promote favoritism in the award of subcon
tracts. 

-----A. 
In reviewing, records at tw~ prime contractors' plants B 

and at selected subcontractor plants, we noted a number of 
transactions and relationships which we considered question-
able because they involved the payment of gratuities or be-
cause they otherwise violated good procurement practices. Por 
example: 

1. Some subcontractors had given qifts to and had 
frequently entertained prime contractor employees 
who were in positions where they could influence 
purchasing decisions. 
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2. Some prime contractor employees were involved in 
apparent cocfli·t ~f-interest situations. 

3. Some purchases had been made through sales agents 
for no apparent reason, and the prices had been 
increased to cover the sales agents' fees. 

4. Other situations involved questionable transactions 
and relationships. These examples are described 
in detail in appendix 1. 

We discussed with appropriate law enforcement of.icials 
those transactions developed during our review where the facts 
and circumstances indicated possible violations of the Anti
Kickback Act. We understand that the Internal Revenue Service 
and/or the Department of Justice is currently investigating 
some of these transactions. 

The Department of Justice officials told us in informal 
discussions that the exchange of low-dollar-value gratuities, 
such as we found, would not generally be important enough to 
warrant investigation and prosecution. 

Appendix II discusses three kickback cases which were 
reported to the Department of Justice, independent of OUr 
review. Two of these cases are currently under investigation 
and one--involving kickbacks paid before 1968--resulted in 
a conviction. 

Both prime contractors we reviewed had a policy which A 
discouraged their employees from accepting entertainment, 
gifts, or other gratuities when such activities were consid- a 
er ed unusual or when they might influence, or be thought to 
influence, employees' jUdgment in making a purchase or other 
type business decision. Neither of the two prime contractors, 
however, had defined what constituted unusual entertainment, 
and therefore accepting or rejecting offers was left to the em
ployee's subjective judgment. The possible range of a~ceptable 
activl ty is illustrated by the following statements. 

--The procurement department manager of one of the two A 
prime contractors said that accepting entertainment 
from local subcontractors more than two or three times 
a year was unjustified. 

--The security department officials of the same con-
tractor believed that nominal enteltainment (e.g. meals ~ 
and drinks costing from ~5 to $7.50) received as often 
as 20 to 30 times a year was not as important as one 
major ente!tainment costing from $100 to $150. 
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In conLrast tQ the l"lme cuntractors' policies discussed Go 
above, another major Defense prime contractor's policy is to 
prohibit the employees' accepting gratuities. For example, 
the prime contractor's policy statement provides that each 
employee must! 

--Decline any entertainment, gift, gratuity, compensa
tion, or favor offered by suppliers and promptly 
report such offer to his immediate supervisor. 

--Promptly report to his immediate supervisor any gift, 
gratuity, compensation, or favor received by him from 
suppliers and then return it to the sender or otherwise 
dispose of it as directed by his supervisor. 

Also each November the prime contractor s£nds a letter to all G 
active vendors reminding them of the company's policy on gra
tuities. The letter inclUdes the following statement. 

"All * * * personnel are prohibited from accepting 
any gifts or favors and are required to return 
anything and everything they receive, whether it 
be r ecei ved at wor k or at home. The value of the 
gift is not a criterion and all gratuities will 
be returned to the sender." 

Of flcials of the pr ime contractor discussed above G 
believe their program is effective because the gift offerings 
by vendors has almost stopped over the last 10 years, and 
they cited two examples of bUyers who were alleged to have 
been receiving gratuities and whose employment was terminated. 

One of the subcontractors we contacted told us that gifts H 
and gratuities of the type we noted during our review were 
tax deductible as business expenses. Generally entertainment 
expenses are deductible under the Internal Revenue Code when 
incurred in connection with or related to the production of 
income. GIfts and 9ratuities are also deductible as business 
expenses with the limitation that they not exceed $25 a per-
son. Illegal payments, however, are not allowable business 
expenses under th~ Internal Revenue Code. Since it is diffi-
cult to prove that small-dollar-value gifts and gratuities 
such as we noted had influenced the award of subcontracts and 
therefore violated the Anti-Kickback Act, it appears that such 
gifts and gratuities could be claimed as business expenses for 
income tax purposes. 
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CONCLUSION 

We are concerned about gifts and gratuities that have been 
given to contractor and subcontractor employees who were in po
sitions where they could influence contract awards to lower tier 
contractors. Because it is difficult to prove that the small
dollar-value gifts or gratuities we noted were given to influence 
the award of subcontracts, we plan to take no recoupment action 
under the Anti-Kickback Act. Nevertheless such gifts or gratui
ties, in our opinion, should be discouraged because they tend 
to promote favoritism in awarding Government SUbcontracts', 
particularly when a pattern of repeated gratuities or entertain
ment has been established, even though each individual instance 
may be of small value. 

RECOMMENDATION 

We recommend that, as a means of fostering public policy 
against improper or questionable practices, such as those dis
cussed in this report; as a deterrent to such practices; and 
as a means of increasing the integrity of the Federal procure
ment process, the Secretary of Defense amend the Armed Services 
Procurement Regulation to require that in each negotiated Gov
ernment contract a ~lause be included specifically prohibiting 
payments of gratuities by subcontractors to higher tier con
tractors involved 1n Government contracting. 

The clause is intended to prohibit the payment of gifts and 
gratuities, regardless of whether a direct relationship between 
the payment and the speCific contract award can be established. 
It is intended also to prohibit payments by subcontractors to 
higher tier contractors similar to those we noted during our re
view, since the clause does not require that it be shown that 
payments were made as an inducement for or as an acknowledgment 
of contract awards. A2Eitionally the clause will provide.for 
contract termination--a remedy which is not included in the 

. Anti-Kickback Act but which is in furtherance of public policy 
against favoritism in awarding Government contracts and subcon
tracts. Finally the clause will require that violations or 
suspected violations of the Anti-Kickback Act be brought to 
the attention of appropriate Government officials. 

We suggest that the clause be worded along the following 
lines, similar to the present contract clause prohibiting giv
Ing gratuities to Government employees. 
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PRIME CONTRACTOR-SUB~ONTRACTOR GRATUITIES 

"(a) No officer, partner, employee, or agent of 
the contractor or any tier subcontractor holding 
a contract, agreement, or purchase order to per
form all or any part of the work required under 
a negotiated Government contract shall solicit or 
accept, directly or indirectly, any gift, gratuity, 
favor, entertainment, loan, fee, commission, or 
any other thing of monetary value from any officer, 
employee, or agent of a subcontractor at any tier 
which obtained, or is seeking to obtain, work 
under or related to Government contracts with 
the contractor or any higher tier subcontractor. 

"(b) The Government may, by written notice to 
the contractor, terminate the right of the con
tractor to proceed under th is contract if it 
is found, after notice and hearing, that gratui
ties, as described in paragraph (a) hereof, have 
been solicited or accepted. 

"(c) If this contract is terminated as provided 
in paragraph (b) hereof, the Government can 
pursue the same remedies against the contractor 
as it could pursue if there were a breach of 
the contract by the contractor. 

"(d) If the contractor has information of 
violations or suspected violations of this 
clause or of 41 U.S.C. 51, the contractor shall 
report the facts and circumstances to the appro
priate Government contracting officials. 

"(e) The contractor shall insert a similar 
clause establishing the right of the prime 
contractor or any subcontractor hereunder at 
any tier to °terminate lower tier subcontracts 
if gratuities as defined in this clause are 
solicited or accepted." 

Since the above clause does not make the payment of 
gratuities illegal and since it is difficult to prove such 
paYments violate the Anti-Kickback Act or other laws, the 
Congress may want to consider action to make such payments 
c~early illegal by amending 41 U.S.C. 51-54 to prohibit 
sucn payments as those addressed by the clause or amending 
the I.nternal Revenue .. Code to prohibit deductingsUcn-- . 
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payments as business expenses when paid by a subcontractor to 
a higher tier Government contractor. c 

D 

.--.----~ 
OUr review of the procurement systems of four other 

OVERALL EFFECTIVENESS OF 
PRIME CONTRACTOR PROCUREMENT SYSTEM 

prime contractors generally showed their purchasing policies, 
procedures, and internal controls were based on sound procure
ment principles. However, several areas needed attention. 
For example: (1) contractors generally compared past and 
current prices to measure the reasonableness of current 
prices for noncompetitive awards valued under $100,000 
although conditions which could affect prices had changed 
since the past prices were established and (2) other weak
nesses in procurement procedures and internal controls at 
individual contractors' plants, such as failure to con
solidate purchase of low-dollar-value items, weakness in 
bid control procedures, and lack of controls over purchase 
orders. These areas are discussed in detail in appendix III. 

GOVERNMENT SURVEILLANCE 

Government surveillance of contractors' purchasing sys
tems is done through annual contractor procurement system 
reviews, ongoing surveillance by administrative contracting 
officers, and periodic audits by defense contract auditors. 

The Government's annual procllL~ment.~~t~m.t~yi~ws are 
made for the administrative contracting officer to determine 
whether the contractor's procurement system and practices 
conform with applicable laws, Government procurement regula
tions, contract clauses, and sound industrial practices and 
adequately protect the Government's interests. A favorable 
determination results in system approval and, in most cases, 
elimination of the need for Government review and approval 
of individual subcontractors. Government procurement regula
tions require cognizant administrative contracting officers 
to maintain an adequate level of surveillance to insure that 
the contractor's procurement system continues to warrant an 
approved status. 

Government surveillance regarding kickbacks was limited 
to determining the acceptability of the contractor's written 
policies on gifts and gratuities and ascertaining, through 
discussions with purchasing management, that the policy and 
the provisions of the Anti-Kickback Act had been made known 
to the purchasing or9anization and.the vendor community. 
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If Government representatives detect a violation or suspect 
a violation of the Anti-Kickback Act, they are to refer the 
matter to higher headquarters for a decision on action to be 
taken, in accordance with procurement regulations. 

In evaluating the overall surveillance of procurement C 
act.lvities at four contractor plants, we found that the D· 
contractors' systems had been reviewed and approved on the E 
basis of recent procurement system reviews. Ongoing sur- f 
veillance was generally restricted to required review and 
consent to specific types of subcontracts, and annual 
EL2,9urjlment system reviews were relied on to idenlrfy system 
weaknesses. 

The weaknesses we noted had not been identified by 
either the ongoing s~rveillance or the periodic procurement 
system reviews. 

RECOMMENDATION 

We recommend that the Secretary of Defense direct pro
curement review teams, during their reviews of contractor 
procurement systems, to 'live. greater attention to determining 
whether contractQrs a£e conducting adequate price-cost 
analysiS for procurements under_ ~lOO, 000. 

We have discussed the matters presented in this report 
with local contractor and agency officials but, as your 
office requested, we have not submitted this report to the 
Department of Defense for formal written comment. 

AS you know, section 236 of the LegislatiVe Reorganiza
tion Act of 1970 requires the head of a Federal agency to 
submit a written statement on actions taken on our recommen
dations to the House and Senate Committees on Government 
Operations not later than 60 days after the date of the 
report and to the House and Senate Committees on Appropria
tions with the agency's first request for appropriations made 
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more than 60 days after the date of the report. We will be 
in touch with your office in the near future to arrange for 
copies of this report to be sent to the Secretary of Defense 
and the four other Committees to set in l11otion the require
ments of section 236. 

Sincerely YOUlS, 

/ 
~~-'-1 

'Jl/~ 
Comptroller General 
of the united States 

s 
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PRIME CONTRACTOR-SUBCONTRACTOR 

RELATIONSHIPS 

APPENDI)( I 

In reviewing the subcontracting activities 0; two prime A 
contractors, where special attention was 'liven to possible B 
kickbacks, we found several questionable transactions and 
relationships. 

PRIME CONTRACTOR EMPLOYEES 
PROVIDED GIFTS AND FREQUENT ENTERTAINMENT 
BY SUBCONTRACTORS 

Following are examples of situations where subcontrac
tors gave gifts or favors to the prime contractor employees. 

example 1 
~- .. 

Two local subcontractors that made over 90 percent of 
their sales to a Government prime contractor frequently enter
tained selected employees of the prime contra~··P·riine con
tractor records as of March 29, 1974, showed that these two 
subcontractors each held over 400 outstanding ~ub£ontracts, 
many more than most other subcontractors. The majority of 
the subcontracts had been awarded by buyers supervised by 
procurement employees who had been most frequently enter-

J~~ne subcontractor entertained three of the prime 
contractor's employees a total of 65 times in 1 year. The 
entertainment generally consisted of meals and drinks cost-
ing less than $25 each time. 

I~he other subcontractor's records showed that the prime 
contractor's employees had been entertained 189 times during 
the 2-year period ended September 30, 1974. This entertain
ment, according to subcontractor records, generally consisted 
of meals and drinks. However, we found that this subcontrac
tor also had (1) purchased an airlinaticket that was used by 
a prime contractor employee and (2) loaned credit cards and a 
television set to a buying-group supervisor. 

A 

Example 2 

A large sUbfontract~~- paid over ·;·~~~-;U~~~-d-g-r-a-t-u-_-H 
ities for a prime contractor's buyer. The gifts and gratui- B 
ties ranged from ~olf balls and green fees to an autographed 
football. DUring 1972 and 1973 the subcontractor was awarded 
subcontracts totaling more than $200,000 by this prime con
tractor. 
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~~H 
The sUl>contr;)ctor lovi u!; that il.~ policies and 

procedures on granting qift~ and qratulties conformpd to 
the Internill Heven"c ';erv,·;e rE'guLltions. On" Internal 
Hevenue Service rule (regulation 1.274-3) allows firms to 
deduct the cost of business gifts to individuals not in 
excess of $25 a year. Regulations 1.274-2(c) and 1.274-2(d) 
allows firms to deduct the cost of entertainment directly 
related to or associated with the active conduct of a trade 
or business and directly before or after a bona fide busi
ness discussion when the purpose represents an active effort 
by the taxpayer to obtain income or some other business 
benefit. 

Example 3 l... I( 

B_~_ .. _A sUbc~or' s sales repr/sentalive entertained 13 em
ployees of a prlme~ntractor at a total cost of $431. Those 
entertained included the former and current directors of ma
terial, the manager of central procurement, a buyer, and an 
expediter. The entertainment included a night at a dinner 
theater for three employees and their wives and meals and 
drinks at various cl~bs and parties for them and for other 
employees. 

Example 4 
8 

In February 1973 a prime contractor procurement official M 
purchased a used tractor from the s~bcorltractor provldlng 
groundskeeping services. He paid $450 for the tractor and 
other equipment. The tractor's needed repairs were made at 
a cost of $175, which brought his total investment to about 
$625. 

Local farm implement dealers told us that the market 
value ot a tractor in like condi tion was betWeen $1,000 and 
$1,200 and one in good condition was about $1,700. Another 0.. 
official of the prime"'contractor told "us "fiiiithe- cj"fdno-t--- I.J 
believe there was a conflict of interest because the procure
ment official did not get a very good deal on the tractor and 
there was no indication that favoritism was shown in approv-
ing the 1973-74 award to the subcontractor. 

RELATIONSHIP BETWEEN SUBCGN~RACTORS 
AND SALES AGENTS 

There are manufacturers' representatives, sales brokers, 
and engineering firms throughout the subcontracting structure, 
and generally they can provide good and valuable services to 
prime contractors and subcontractors. 

10 
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Armed Services Procurement Regulation 15-205.37 dated 
April 16, 1973, reC'clqn;zt>, .hat selling costs arise in the 
marketing vt the contractor's products and that these costs 
.nclude sales promotions, negotiation, liaison between Govern
ment representatives and contractor's personnel, and other 
related activities. 

The regulation states that the costs arp nllowJble to 
the extent that they are reasonable and allocable to Govern
ment business. Allocability is to be determined in the light 
of reasonable benefit to the Government from such activitiec 
as technical, consulting, demonstration, and other services 
which are for such purposes as application or adaptation of 
the contractor's product to Government use. 

We ldentified the following relationships between sub
contractors to Department of Defense (DOD) prime contractors 
and sales agents that did not appear to benefit the prime 
contractor or DOD. 

Example I K 
L- A manufacturer's representative received $28,500 in com-

missions· fr6m a "'subcontractor on sales to a DOD prime con- 'f---8 
tractor. The subcontractor increased the price it offered 
the prime contractor by an amount equal to the commis~ion. 

L~ubcontractor officials told us that the commission was not 
for obtaining business solely with the prime contractor. 

" Thl' commission had been paid under an agreement with tb" man
n".ufacturer's representative who was to develop business for 

the SUbcontractor. Because the representative had not devel
oped any business for the subcontractor except that with the 

B4prime contractor, the agreement h~d been t~rminated. 

Exampl~ N j 0 

A sales' broker who had no/ pIa t or equipment had received 
subcontracts from first-tier sube ntractors of a DOD prime..-A 
contractor. For the one subcontr ct we were able to fully 
trace, the sales broker had imme iately resubcontracted the 
entire order to an unqualified roducer. The sales broker 
charged the first-tier subcontractor twice the actual pro
ducer'S price, and the DOD prime contractor paid almost three 
times the actual producer"s price. 

OTHER QUESTIONABLE TRANSACTIONS 
AND RELF,TIONSHIPS 

In reviewing prime contractor and subcontractor activi
ties, we fOllnd a number of other questionable transactions 
and relationships. 

11 
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A . TWO clnpt'lyees of il (irst~ti C !ubcontr,wtor to a 

example 1 G.

t 
P 

-Govecnment~pcime eontractor rece ved about $&.500 in con
sultant fees from a surplus-part dealer. The payments wele 
made after a sale to the surpl-us ealer that was handled by 
one of the two employees. Tbe sale involved surplus parts 
built to thp prime contractor's specification. The sale 
price was $1,950 for parts havin9 a current market value of 
about $190 1000. 

A 
Neither tbe prime contractor nor the first-tier 

P subeontractor bas acknowledged that the sale resulted in a 
financial loss. However, the subcontractor dismissed the 
two employees shortly after we reported this matter to the 
subcontrac~oc's management. 

Example 2 B 
A contract for servic~ng primJ contractor vehicles was. -I{ 

awarded without competition to a sales firm~at represents 
a number of the prime contractor's suppliers. An official 
of the firm also owned and operated a service station. 

The sales flrm official said that he had contacted one a 
of his fr iends, a procurement official of the prime( contrac
tor, about getting some vehicle maintenance business. This 
official referred him to a buyer who, in turn, referrro him 
to the manager of transportation material. The sales firffit'--K 
official later received the contract. 

\( 
The sales ~firm official later purchased jewelry having 

a catalog value of $80 at a 50-percent discount foe the 
manager of transportation, the employee who approved most 
of the sales firm's vehicle maintenance. The employee reim
bursed the sales firm for its cost of the jewelry. 

Th is off icial is the same one ment ioned in exampl'l 
3 under ·Prime Cft~tractor Employees Provided Gifts and 
Frequent Enterta~nment by SubcontractorS· on page 10 and in 
example 1 lInder "Relationship Between Subcor,tractors 
and Sales Agents" on page 11. 

Example 3 R 
A subcoJtractor, who had previously produced castings 

and who held the tooling under an earlier subcontract, had 
iLs low bid rejected on a follow-on requirement. Instead 
an award was made to another source whose price was about 
$14,000 higher. , 

S 
12 
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'J'he orj'Jin~l lurJcontractor had, to.>! in') in itn pl~nt 
({11m till! prr'vious order <lncl propof,crJ III """ l'llis t(",l inq to 8 
pr"cJucc under the nt'W clrder, 'J'hr' primp r'{jlll r;H'tor 'a lJuy"r-
tolcJ the or ig_ini!L,;;uhcontractor that t'omp<lny pnq f ne('(s hile! R --Bil#-tha't--Uie tooling in the subcontract"r',; plant cou lel not 
be used and that he had therefore rejected the subcontrac
tor's offer. R 

The sUbcohtractor submitted a memorandum to the prime ..... B 
contractor's management concerning the award to another 
source. Following investigation of the matter by contractor S 
employees, the award to the second~ source was termlnated ancr-- D 
an award was made to the originaltsubcontracEor. The sub- ~ 
contractor delivered the castings on schedule, and the prime ~B 
contractor accepted them. 

R-
An official of the original ?ubcontractor told us that 

he believed the buyer and an engineer had conspired to place S 
the award with the othor "5OiIr-cel5ec-aiise-oC--a-'posslole klck':"-
back, We do not, however, have any facts that indicate that 
prime contractor employees benefited from tho award to the 
second source. 

Example 4 
'0 

A prime contractor's quality control ot[i~ial respon-
slble for accepting mater lal from supplier" established a 

l"~company to test the hardness of metal fasteners purchased 
D. by h iS4'mployer t r om these supplier s. This employee-owned 
D company has been operating since 1969 and has earned about 

$58,OUO, most of which was generated from testing done for 
prime contractor suppliers. No lot of items tested by this 
company had ever been rejected by the prime contractor. 

At the time this employee-owned company was established, 
the employee consulted management and they found no conflict 
of interest. 

Example 5 U 
In ~9~ive subcontracts totaling $2,951 were awarded,..--B 

to a com~; ~hose principal stockholders were prime contrac
tor employees. Four of these awards showed that company as 
the only suggested source; t~e awards were initiated in the 
department where two stockholders worKed. The buyer who 
placed the orders ~old us that he had been unaware that 
pri.me contractor' en,ployees were stockholders in that company. 

t t 
e U 
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B 
The pnme corftractor's legal counnel told un that tIll' 

conflict of interest committee reviewed thp above matter and 
ruled that the three employees had a conflict of interest. 
As a result the committee directed that these emp,l,oyees dis
pose of their interests in the supplier company. The disposal 
action was delayed because of financial ~1oblemSt and it had 
not been completed at the close of our re (ew. 

lJ 
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A ~ICK~ACK CAS~~ 

ute of lhe two pome contractor,; in thi,; portion elf <lur 
review acknowledged that it had been thp vldim or __ 'L.k_t~k: ~ ~_ 31 
bacK scheme some years earlier. The second,teontrd<:tor told I;} 

us that it had recently r",ferred a kickback allegation to 
the Department of Justice. During our review a major C1ub-«--V 
contractor developed evidence that it too had been the 
victim of a major kicKback scheme. Brief synopses of these 
three cases follow. 

A 
A 1968 investigation by a prime contractor's security 

group and the Department of Justice developed allegations 
that 10 of the prime contractor's employees had received 
entertainment, gifts, transportation, and/or money from 
12 subcontractor firms. One employee admitted recelving 
a total of dbout $6,037 in cash from three SUbcontractors; 
other employees admitted receiving tickets to sporting events, 
trips to resort areas, moving ~xpenses, and fregent entertain-
ment. W 

The employee Who laelmit ted receiving $6 r 037 and one ot 
the presidents of a sJbcontractor firm who paid about $4,12S 
to him were later convicted of violations of the Antl-
Kickback Act. The employee was fined $5,000; the subcontractor 
official was ple.ced on probation for 13 months. Five prime 
contractor employees, including the one convicted, resigned 
or had their employment terminated. One of these is now 

J e'llployed by a subconli.ractor to the prime contractor.-----A 

It< this case the subcontractor made payment to a ficti
tlOUS firm established in the employee's wife's maiden name. 
These costs were passed on to the prime contractor as a A 
part at the subcontractor's total price. Reportedly, the 
5Ch~me was disclosed during bankruptcy proceedings [or one 
'1f the subcontractors. "'W 

~ Y 
~ During 1973 a second-tier fut,.contractor to a Gov"rr,r;'H.t ./X 

prime contractor had been as~ed by a first-tier subcDntract0r~ 
to create a fund to be used to pay kickbackR to a prime con
tractor employee. The fund was to be created by increasing 
the amount of the second-tier subcontract by $5,000. The 
second-tier subcontractor refused to do 50 and reported the 
matter to the prime contractor. 

15 
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Before we started our review, prime contractor officials 
had referred the case to the Department of Justice for in
vestigation, The prime contractor's internal audit staff 
also investigated other subcontract awards to the first-
tier subcontractor but did not make the results of its in
vestigation available to us, 

V A CASE 3 j 
Late in 1974 an <"ffiliate of a Government priml con

tractor serving as a first-tier subcontractor dlsco'Jered ~z. 
that, of about $151,000 billed by and paid' to a second-tie~ 
subcontractor, $125,000 represented duplicate billings. 

AA Anoth_~cond-tier sUbcontractor was paying a 20-percent 
commission on sales made to the same affiliate. About on€'
half, or about $20,000, of the commission was paid to the 
affiliate's manager of subcontracts. The affiliate, dis
rnissed nine employees who were directly or indirectly in
volved. 

This matter was discover~d as the result of an oral 
report to the affiliate's management by an informant and 
was later confirmed by one of the affiliate's cost ac
countants. This case had been referred to the Department 
of Justice, and it was actively investigating this case 
at the close of our review. 

16 
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OV~~I\Lh_~~r~~TI~~~£~Q~ 

PRIME_CONTRI\~TQ~~_PUR£III\~!NG_£~~!~~e 

SUBCONTRI\CTING VOLUME AND EXTENT OF COMPETITION 

The amount of DOD procurement dollars awarded to prime ~ 
contractors, which ultimately are passed on to subcontrac- 0 
tors, is important. The ratio of subcontracting volume to E 
total sales for the four DOD prime contractors whose sub-
contracting activities we examined during this review rang!:,l 1= 
from about 20 to 55 percent. In 1973 these prime contractors 
awarded subcontracts totaling approximately $540 million, 
including $210 million in subcontracts of less than $100,000 
each. 

At each of the four prime contractors, we examined about C 
100 procurement transactions totaling almost $50 million, of D 
which $7 million worth were under subcontracts of less than 
$100,000. Our sampling showed that about 61 percent of the E 
subcontracts had been awarded--:.§.l."perc~~t of. the dol!~rs-- 1= 
~oncompetitively. 

EXTENT OF PRICE OR COST ANALYSIS 
AT FOUR CONTRACTORS REVIEWED 

Effective price competition assures that the prices ob
tained are r.lr and reasonable. 1I0wever, in a noncompetitive 
environment 'her methods must be used to insure fairness and 
reasonablenesd oi subcontract prices. The methods contrac
tors use most often are price analysis and cost analysis. In 
certain situations, however, no analysis is deemed necessary 
because subcontractors are offering goods or services to the 
Government at the same prices they are offered to the public. 

Price analysis involves examining and evaluating a pro
spective price without evaluating the separate cost elements 
and proposed profit of the prospective supplier whose price 
is being evaluated. In contrast cost analysis is much more 
thorough and involves reviewing and evaluating a contractor's 
cost or pricing data and the judgmental factors applied in 
projecting from the data to the estimated cost to form an 
opinion on the degree to which the contractor's proposed 
costs represent what performance of the contract should cost, 
assuming reasonable economy and efficiency. 

For subcontracts between $10,000 and $100,000, prime 
contractors generally used price analysis to measure reason
ableness. The following table compares noncompetitive awards 
sampled at the four contractors and the methods used to 
analyze the prices. 
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Pr ice 
Cost 
None 

Total 

85 

Number of 
.>rders 

62 
6 

.22. 

ill 

-------- ---- -

APPENDIX III 

~!i'l 

$2,:'79,381 
268,246 

!, 22'l, 320 

$4,076,947 

For about half of the transactions, all that the prime 
contractors did in analyzing prices was compare propos~d 
prices with previous prices. Further, in five instances the 
price analyses were made atter the subcontracts were awarded-
these analyses seem to have been a waste of time since in most 
cases the prices were already establiShed. In the remaining 
sample of subcontracts where price analyses were made, the 
methods used for evaluating the reasonableness of proposed 
prices included comparison of proposed prices with competitive 
prices and with in-house technical or engineering estimates 
and comparisons based on buyers' or requesters' knowledge. 

EXAMPLES OF POOR PRICE ANALYSES 

A valid indication of the fairness and reasonableness of 
a proposed price can be obtained by comparing the proposed 
price with past prices when 

--past prices were based on competition or were properly 
tested for reasonableness; 

--other conditions affecting price, such as quality, 
quantity, and schedule, either remain unchanged or 
can be reasonably well identified and projected; and 

--economic conditions remain stable. 

When any of these three conditions is not met, addi
tional price or cost information should be obtained to insure 
the reasonableness of the .proposed price. Ma~y subcontracts 
valued at less than $100,000 were awarded although these 
condi tions were not met, and the only WOI" k don'~ was a com
parison between past and proposed pr~ces. 

Past price not based on competition 
/E 

On August 13, 1973, a prime contractor 
petitive purchase order totaling $60,815.65 
proprietary items'las shown belOW. 

B~ 
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Descript ion 

Coupling, half 
Couplin,! 
Coupling 
Coupling 

Unit poce 

$28.81 
24.61 
32 .09 
34.90 

The purchase order folio showed that, in evaluating lhp 
reasonableness of the quoted prices, the buyer considered the 
prices previously paid for four previous purchases of coupl
ing halves and three previous purchases of couplings. We 
determined that the previous buys used in the comparison w"re 
also noncompetitive purchases from the same supplier. De
tailed cost and pricing data was not requested for the Au~ust 
1973 purchase. The buyer could not give us any additicmal 
factors he had considered in analyzing prices for thi~ pur
chase. The prices were accepted without negotiation. 

Quality, quantity, or schedule 
requlrements changed cc 

b 
~, 

F For a Septem er 1973 procurement totallng $83,153, a 
-? prime contractor compared the unit prices of production had 

ware with prices paid in June 1973 for engineering hardware, 
as shown below. 

Prol2osed procurement Previous procurement 
Quantlty Unlt prlce Quantlty !!!l! t pr lce 

11 $680 1 $405 
6 605 2 322 
7 605 2 322 

19 233 4 50 
19 510 3 239 
16 510 6 239 

In addition, the proposed procurement included $45,531 
for testing and data costs for production hardware compared 
with $15,670 for a previous procurement of engineering hardwar~ 
l'he buyer did not evaluate the difference in prices. Increas
ing the quantity and moving into production from,engineering 
development generally should result in a reduced unit price. 
The prlces in this case, however, were higher than the 
engineering hardware prices. 

Changed economic conditions 

On September 11, 1973, a $38,855 noncompetitive, sole, D 
source purchase order for actuator cylinders was awarded to 
a supplier which was the only emtablished, qualified source. 

t 
PI> 
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APPENDIX IT! APP8NDIX III 

The price analysis consisted of comparing the proposed price 
with previous prices. 'Xhis compar ison showed the proposed 
unit price of $1,850.23 to be more than double the latp.st 
pu rchase price of $922.74. 'I'he supplier just if it'd thl' in
crp.ase on the hasis that negotiations in 1986 werp han"d on 
large lot runs and that the actual orders received had benn 
in lots of one, five, etc. The supplier concluded that ac
tual cost data showed the part had been a source of profit 
erosion and that it was necessary to raise the price. There 
were no negotiations, and the price was accepted. 

The purchase history record of this item showed no at
tempts to analyze the reasonableness of the price increase. 

No price-cost analysis before 
subcontr act award r: 

J 
At one contractor location, we identified 19 noncompe

titive procurements totaling $1,001,000, for which required 
analyses were not made before contract negotiations and award. 
In 7 cases no analyses were m~de; in 12 cases analyses were 
made after negotiations and award. 'I'hese pro.curements were 
identified through random and judgmental selections of pro
curements. 

We compared the negotiation records for the 19 procure
ments with the sample procurements over $100,000 whose prices 
were analyzed before award and found that subcontract prices 
over $100,000 had been reduced by more than 10 percent and 
the 19 awards by only 0.1 percent. 

Proposed price 
Negotiated price 

Negotiated reduc
tion 

Percent reduction 

Results 
Wl th pr lce-cost 

analysis 
(over $100,000) 

$8,049,878 
7,220,792 

$ 829,086 

10.3 

of negotiation 
Wlthout prlce-cost 

analysis 
($10,000 to $100,000) 

$1,002,068 
1, 000,937 

$_-=.1.:.;' 1:.-:3~1 

0.1 

One explanation for the greater negotiation success with 
contracts over $100,000 was the contractors' obtaining cer
tified cost data from subcontractors and determining reason
ableness of price through cost analysis. 

20 
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APPENDI X II I 

OTHER WEAKNESSES IN CONTRACTORS' 
PURCHASING SYSTEMS 

APPENDIX III 

Certain other matters needed attention for improved 
purchasing efficiency and control. 

Failure to consolidate buys 
of Iow-dollar-value 1tems 

The procedures used at two contractor locations did not C 
encourage consolidating low-dollar-value procurements. The F 
way they were procuring low-dollar-value items resulted in 
(1) the avoidance of required proce~ures on competitive pur
chases and (2) costly ad;~inistrative expenses which could be 
disproportionate to the value of the items purchased. 

Weaknesses in bid control procedures 

At two contractor locations procedures for controlling C 
incoming supplier quotations were weak and could possibly 
lead to bid manipulations. At each location bids were given ~ 
directly to the buyers and were not recoraed at the time of 
receipt by an independent unit. 

Lack of control over purchase orders 

One contractor had a lack of control over purchase C 
orders. Under the contractor's purchasing system, the same 
numbered document was used as both the purchase requisition 
and purchase order. The system entailed assigning blocks of 
purchase requisitions-purchase orders to tr . ., functional de
partments throughout the plant. This procedure resulted in 
purchase requisitions-orders arriving in the proc~rement de
partment ~ut of numerical sequence. Complicating the prob-
lem, the contractor did not keep a purchase order register. 

Lack of mana empnt awareness of 
slng e so e-source procurements 

One contractor's procurement officials were not prepar- C 
ing a monthly single/sole-source report to the director of 
procurement, contrary to the contractor's regulations. The 
report was to insure compliance with the contractor's intent 
to reduce noncompetitive procurements. We fo~nd that 62 of 
102 purchase orders had been awarded noncompetitively. 

Misleadin and erroneous data 
ln contractor procurement lles 

At one contractor location misleading procurement data ~ 
in contractor files created an errone~us impression concern-
ing the sequence in which purchase orders were awarded and • 
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analyzed. Documents in procurelolent files r1alative to 7 of 
the 19 procurements we identified as beinq placed before 
price-cost analyses by the responsible department (see 
p. 20) gave the impression that the analyses had been made 
before the orders were placed. Two purchase order dates 
had been changed, four purchase orders were postdated, and 
one price-cost analysis report date was changed by the buyer. 

We brought the matters discussed -in this appendix to 
the attention of the responsible contractor officials at the 
close of our review. In most cases the contractors had taken 
or were considering corrective actions. 

22 
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Chairman Pnox:r.mm. Our next witnes.'> is Mr. Ralph Nader. 
",Ve aro honored to have lUI'. Ralph Nader this morning, and Mr. 

Mark CiI'ron, who is the dirertoI' of research, the Corporate Account
ability Research Group, who also has clone work in preparation of this 
statement. 

Mr. Nader, go right ahead. 

STATEMENT OF RALPH NADER, CONSUMER ADVOCATE, 
ACCOMPANIED BY MARK GREEN 

l\fr. NADER. Mr. Chairman, thank you for your invitation to discuss 
the. subject. of corporate corruption. 

Not perhaps since the robber baron era, and certainlv not since the 
H);)O's-when New York Stock Exchange president, Richard 'Whitney 
was convicted of stock theft and utility JIl.ogul Samut: 1 lnsull escaped 
prosecution hy fleE'ing abroad dres':lp.a as a ,voman-':ha, America wit
nessed such an epidemic of corporat'~ crime. 

Indeed, tIl('. developments and eli ScI8C::i~:'e relating to corporate crime 
in recent wreks have reachrd an allt:rncpeak. 

The evidence to support. this cJaim of an epidE'mic of corporate crime 
appears claily 011 newspaper business pages and front pages. Indeed, 
reac1in.'.! the Wall Street .J ournal, it is as if you were reading the Crime 
Strret .TournaI. 

Lockheed acknowledges giving out $202 million hetween 1970 and 
ln7r> in payoffs to foreign politicians, parties and agents in order to 
win o,'erseas contracts. Gulf Oil makes a $4 million bribe to South 
Korean officials, and hands out $5 million in illegal political contribu
tions in this country. TTnitecl Brands gives a $1.3 million bribe to Hon
duran officials in exchange for a reduction in its export tax on bananas. 

The following corporations have admitted to making an illegal cam· 
paign contl'ilmtion or paying a bribe to a. foreig11 agent or official, as 
of October 27, 1n75 : American Airlines, American Ship Building, Ash
land Oil. Braniff Airways, Carnation, Diamond International. EX:Wll, 
Goodyear Tire & Rubber, Greyhound, Gulf Oil, Lockheed, Mercantile 
Trnst, :1l\rf, Northrop, Phil1il)S Pl'trolenm, Singer, American Home 
Products, Cities Service, Del Monte, Merck & Co., Mobile Oil, Mon
santo, Occi<1ental Petrolenm, Soutlrwestern Bell Telephone, and United 
Brands. 

Aerospace firms seeking Pentagon contracts have lavished valuable 
benefits on procurement officials; for example, Northrop had Defense 
D(.'])artmellt nersonllel to its duck hunting lodge 144 times between 
ln71 and 10'73, therebv violating Executive order 11222 which for
bids GOY(ll'nm('nt employees from accepting anything of value from 
companies se('kinp-,' hu!'~nei3,Q, with their department. 

I submit, Mr. Chairma11, that these revelations reflect a far more 
perYasive illtel:"1ock betwc,cn Government officials engaged in the pro
curement business and defense contractors. 

The question now needs to he probed as to whether there is not sig
nificant delegation of foreign volicv and military policy activities t<) 
these defense contractors, since it is relatively easy over fl, period of 
15 or 6 yral'S to syphon away 'for unaccOlUlted activities hundreds of mil
lions of dollars in defense appropriations. lncl~ed, (me Government 
official, when he was asked, is it i)ossible for about $3 billion in the 



• 

91 

last 6 to 7 years to be syphoned away for illicit activities by the de
fense contractors without detection, that Government official said, 
yes, over a a-year period. It is done by inflated defense contracts and 
all the mumbo-jumbo in the financial relationships between the a~en
cies and the defclllse contractors this committee has been looking mto 
for sometime. 

So it is not merely a little payola or a few duck hunting lodges, these 
are the kind of surface superficialities o-r a much more intensive inter
lock system which is also made more persuasive by the practice of 
Defense Department officials or military officials going into the defense 
contract. companies after retirement. 

The 1V"atergate Special Prosecutor has obtained convictions of or 
guilty pJeas from 22 corporations and 21 individuals. Newsweek re
ported that, although the Special Prosecutor has evidence to move 
against "hundreds" of firms, it hnd to rlrop these cases when Congress 
recently shortened the statute of limitations. 

One might add that these convictions 01' guilty pleas are only a few 
of the many that. could have been obtained if there was an adequate 
prosecutonil resource and tmure to the ·Watergate Special Prosecutor 
or any other similar ,Justice Department unit. The fact. of tIll' matter 
is that the ,Justice D<:>partml'nt has been expending the huge bulk of its 
funds in the area of crime in the streets. However inefft'ctive the (lX

penditllre of these. funds has been, particularly under LEAA, very 
little lIas been expended on corporate (>('on01nio crimes or crimes 
im-olving Gov(>rnml'nt-corpol'ate l'l'lationsl1ips. Indeed, most FedeJ:al 
prosecutors shy away from these kind of prosecutions. For one r(>ason~ 
they are extremely time consuming or complex~ because the defendants 
usnally have the most imaginativ(> corporate lawyers representing 
them. The l'vidential problems are significant as well because of the 
diffusion and secrecy of the corporate structure. 

So we are looking at the tip of the iceberg in the sense that this is 
what has come forward with the most miniscul(> of Federal prosecu

torial resource and efforts. 
The Securitil's and Exchangl' Commission has successfully SUl;'cl nine 

companies for failing to disclose illegal forl'ign bribes or domestic 
contributions. The Internal Re"l'nue Service is currently auditing 
the books of 110 companies for illegal deductions l'elated to such pay
offs. Attorney General Edward Le,ry acknow]e(~gecl ip an Octobl'r 9 
letter to 11S that his Department was concluctmg "111 excess of 50 
investigations in the area of illegal political cont.l'ihut!'-Ins." 

Of conrse in today's paper there was the 'announcement. that there 
wil be set up a public integrity office in the Justice Department to deal 
with Government or political corruption, which very oftcn involves 
corporate payoffs and other extended temptations . 

Are all these, at worst, just a clutch of rotten apples-or is much of 
the business barrel rotten ~ It is, of course, impossible, given present 
data collection systems, to conduct a scientific "corporate crime 
prevalency study"; we only know of firms publicly exposed, since 
other culpable companies do not. volunteer theil' guilt. Still, the pre~ 
sumption is strong that. these illegal practices are common. First of 
all, where illegal bribes and payoffs amount to competitive advantage 
in a particular industry, that competitive advantage is eitl1er going 
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to squeeze out the more honest competitors, 01' it is going to induce the 
more honest compeitors to take up these illirit or nefarious practices. 
In short, bad business activities run out good business activities much 
as Gresham's law would do in the monetary area. 

One businessman, for example, told me that it was almost impossible 
for him to compet'.' in his parriculnr art' a of busint'ss because inter
corporate bribery betwet'n buyers and sellers was so extensive. Indeed, 
this problem of interbusiness payoffs, which has hardly been touched 
in the last few years of disclosu~es, is probably the next dimension of 
inquirv by interested Government prosecutors. In the procurement 
business nlone, for example, if one company is a big buyer of a 
commodity and severnl rompaniC's are bidding for that business, tlw 
temptatioils for these kinds of payoffs are greater than those that occur 
in Government procurement areas affC'cting private contractors. 

l\fany of the most imnortant and established corporations in the 
country were involyed, I am referring to the specifi(' disclosures in 
corporate crimes-firms no more or less prone than others to prevail
ing political and commercial pressure. These companiC's involYe such 
diverse industries as aerospace, food processing, oil, sC',ying machines, 
airlines, banking and office supplies. In the early 1960's, IV. K. 1\T}lite
ford, then Gulf Oil chainnan, reportedly talked "to top management 
of some other major oil rompaniC's and learned that all of them had 
setup arrangements" similar to Gulf's illegal payoffs svstem-acrorcl
ing to the comlXmy's own internal report. When Archie Carroll of the 
TTniyersity of Gt'orgia SUlTeyed 213R hasint's,q mnnagers last veal', 
GO p('rcent. agrepd tlutt the go-along ethic of CREEP's junior men1bers 
"is just what young managers wou1cl haye done in busin('ss." I'\T}wn 
the American 1\fanap:t'ment Assoriation surveyed 13,000 business 
execntiv('s, 70 percent said tI1ey had 1)('en expectC'Cl to compromise pt'r
sonal prineinles to attain ol'ganilmtional standards. A survev of 5131 
top and middle managers by tht' Opinion Rest'al'rh ('orp. in .Tnlv 1975 
found 48 perrent agreeing that foreign brihes should be 1)aid if sucll 
prartices \\,('l'P pr('valent-t'ven though illegal-in that foreIgn country. 

I might add that thert' is some Yocife1'o11s b11S111(,SS dissC'nt to this type 
of behavior. One partirular artirle by Stl1nIey l\f.arrus, the head of 
Neiman Marcus, which anneared in the Npw York Times reccmtlv 
strongly clisst'ntecl from this tyne of conforming eriminal behavioi·, 

Othpl'wis(', in the pure pursllit of l)Hre profits, anything go('s-law 
and ethirs notwithstanding. A 11 of w11irh makps understaJlaable the 
grim concl11sion of f01'111er SEC (,hairman Ray Garrett, .Tr. that "This 
is bribery, influence pC'ddling and corruption on a scale I hadneyer 
dreamed exisb'd." 

Inrlt'erl. the ;ustifiration of many t'xpos('d ext'clltives wn.s that "every
one doC's it." This and other rationales for recently disclosed illegality 
desenre examination. 

Point 1. Payoffs art' rommon pl'Ilrtice ahro[)d-pprhaps common 
prartice, hut. still i1l('gaI in virtually all conntrirs. Whpn some husi
nt'sSJ11an says t]lat it IS common prncticr abroad. that does not mt'an 
that it. is legal [) lJroad. That )( cnn always rjtp a Y who violates the 
law can hardly exculpate ){'<; illt'galitv-l1l1less law C'nforcement is to 
sink to the lowpst common nC'nominntor-ol' in sperial circumstances, 
for example, where tht' arbitrary C'nforCC'J11l:'nt of the Jaw on Jess than 
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1 percent of the subjects betrays the kind of political penJecution, or 
a gross negligence in enforcing the law on 99 percent of the subjects. 
And that can raise unequal protection claims under the U.S. Oonstitu-
tion. But this is cel:tainly not that situation. . 

Another defense by the culpable companies is that what they do 
doesn't violate U.S.lnw, what they do abroad. 

Title 18 of the United States Uode does not explicitly prohibit for
eign bribes-an omission which sllould be corrected-but such activity 
can still violate U.S. law. Many fil'ms took deductions for such pay
ments, although the InS forbids deducti011s lor activities abroad which 
would be illegal here. Also, the Federal Trade- Commission, outgoing 
Uhairman Lewis Engman toM us, is investigating whether such activ
ity discriminates against competitors who don't bribe-and. hence is 
an "unfair trade practice" under section 5 of the FTO Act. He told 
us this about 2 months ago, so perhaps, Mr. Chairman, you might 
'want to inquire of the :FTU as to the status of this investigation. T,his 
if:) 11 potentially very powerful tool ind.eed, because if these payoffs can 
bl~ considered. unfair trude practices, they can be brought in under 
nnothel' infol'cem,ent umbrella for action and for possible damage 
payment to the damaged parties . 

. A.nothei' defense by the corporations is that payoffs are necessary to 
protect properties. Gulf Chairman, Bob Dorsey explahled that his 
Jirm's $":1: million payment to the South Korean mling party seemed 
c:;::;ential to protect his company's $300 million investment there. But, 
to take this e,xample l would an ally so militarily dependent on the 
United States cavalierly damage the interests of a major American 
firm ~ 'When subsequently asked in Senate helll'ings why he didn't 
go to the State Department to protest extortionate pressure, Dorsey 
replied, "It never occurred to me." 

Mr. DorsClY just resigned Irom the chairmanship of the Gulf Oil 
Co. 

Actually, payoffs can jeopardize properties-as Gulf should be well 
aware. After making $350,000 in payments to Bolivian officiu,ls, a new 
regime: as a result, expropriated Gulf's holdings and is now withhold
ing the firm's $57 million indemnity. New governments can predicta
bly want to retaliate against American firms who corrupted earlier 
officials . 

..:\.nother defense by the company is we did it for our shareholders. 
This view is e~'tremely shortsi~hted. A company may indeed persuade 
itself that only payoffs can Will a lucrative contract, but what of the 
potential longrun costs. An extortionist invariably comes back for 
mol'C, and other officials may make additional demands when they 
perceive a company is known to be responsive. There is the risk of 
local law enforcement-an ITT director was convicted in Belgium of 
bribing a high official for an equipment contract-and the risk of 
exposure in the United States, with adverse publicity and SEC, Jus
tice Department, IRS and shareholder suits ensuing. One can hope
fully asSlUl1e that 3M, Northrop, and Phillips Petroleum, if they 
could do it all uO'ain, wouldn't. 

And there is the claim by the corporate defendants that recent busi
ness violations result from too many laws. No, this is not an Art 
13uchwald parody but, the earnest claims of Murray Weidenbaum and 

78-iH'i'-i7-1 



94 

the Wall Street Journal. According to Mr. Weidenbaum, a former 
Assistant Secretary of the Treasury, "the fundamental cause of the 
lawbreaking can be seen to be the tremendous and often a.rbitrary 
power that the society has given the Federal Government over the 
private sector." The ,Vall Street Journal editoriali~ed t!ULt recent dis
closures "in part reflect the number of new laws, mspll'ed partly by 
folks like Mr. N acler and Mr. Udall, that businessmen can potentially 
run afoul.of." Laws like those against foreign bribes, domestic payoffs, 
pollution, monopoly and continual tax evasion ~ Are vVeidenbaum and 
the Journal serious ~ Their logic has some interesting applications: 
The only thing wrong with serious consumer fraud or wife beating 
are those bothersome consumer protection and assault laws. This view 
is-there is no kinder way to describe it--nonsense. These illegal 
activities that we are referring to are not mere technical violations 
resulting from honest error, they are not these honest error type 
situations which any company or many individuals could run afoul 
of under the matrix and complexity of laws in the cOllltry. These 
ille~alities are serious systematic deliberate violations of basic legal 
prolubitions, most often by high corporate officials, or uncler the con
doning of hi O"h corporate officials. 

Finally, tte argument that commercial pressure compels all cor
porations to payoff foreign a~ents is simply not true. Fortune has 
reported that RCA and Xerox nave a strict policy against such prac
tices, they belieye it is both moral and feasible to say no. 

I am going to summarize the rest of the testimony, Mr. Chairman. 
I would like the entire testimony to be included in the record. 

Chairman PnoxM:ffiE. 'Without objection it will be done. 
MI'. NADER. The costs of corporate crime-not only foreign bribes 

and domestic contributions, but also regulatory violations, antitrust 
violations, and financial swindles-are huge. The chamber of com
merce in 1972 estimated that white-collar crime costs Americans $4(} 
billion annually. That estimate deals very heayily with internal cor
porate violations like embezzlement and internal employee theft and 
the like. It does not include antitrust violations, which amount to tens 
of billions of dollars more eyery year. The electoral machinery bid 
l'jgginO" cases of 1961 stole more from consumers via price overcharges 
than a~l the property crimes, street property crimes, that is, for that 
year combined. 

Finally, there is the political toll of business violations kickbacks 
and bribes abroad that can distort foreign national priorities to accom
modate American companies. One can only guess how policy has been 
perverted as a result of political bribel: and payoffs. But what was 
the purpose of all that Gulf cash in blank ellYelopes if not to shape or 
mj~shape legislation in its favor? Here the line between an outright 
brIbe to fix the Congressman's vote and an illegal contribution is thin 
if not nonexistent. 

Many of the costs of corporate crime have been underplayed by 
scholars and practitioners in the criminal law enforcement al~ea. In
deed, Qne scholar, Prof. James Wilson of Harvard, pointed out in one 
of his books that street crime is so much more serious than business 
cr:~:me b~cause ~t makes perso~alll~terrelationships almost impossible. 
Well, WIthout m any way demgratmg the tragedy of street crline, Mr. 
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Chairman, consider what kind of relatiollships business crime makes 
impossible, like physical injury or even death can come ii.·Olll tainted 
foods or harmful drugs sold in violation of the Poor Food and D).'ug 
Act. Financial losses produced often cripple a family's entire saYings, 
iinanciallosses caused by the swindles that have been brought to the, 
attention of State attorneys general throughout the cOlUltry, 0:1: by the 
frauds that violate the rules of the Securities and Exchange Com
mission, or the erosion of a family's income by the sale of goods based 
on misrepresentation or antitrust violations, or the damage that busi
ness crime does to the Nation's social, economic and political institu
tions. Restraint of trade tends to undermine the princil)les of fl'ee 
enterprise that the antitrust laws are intended to protect. Brought all 
together, crime in the suites, crime at the highest lcyels of these ('01'

pOl'ate institutions, has a rotting effect through the society. Society is 
very much like a fish in this respect, it rots from the head down. 

Federal agencies seem to agree here ,yith those commentators who< 
think that concentration should be heavy on street crime, often at the 
expense of corporate crime. Perhaps because of the lack of public; 
outrage over the invisible or lUlfocused tolls of corpomte crime, Fed
erallaw enforcers have made business crime a low prlOl'ity. In a Novem
ber 1975 report, Paul J. Curra.n, the outo'oing U.S. attomey fOl.' the 
southern district of New York, complainecf that "except for the SecUl'i
ties and Exchange Commission and the Internal Reyenue Sel'dce, 
which operate in fairly narrow u;J.'eus, the Federal agencies respollsible 
for investigating these (white-collar crime) cases are simply not 
doing the job." lTntil the creation OT the ,Yatergate Special Prose
cutor, the Justice Department had almost never moved aga.inst illegal 
business contributions to political figures. At present,. there Is not 
even a reporting cate~ol'Y for business crime in the FBI's ·detailed 
annual compendhun, 'Crime in the United States'~although tIl(:m~ 
are 27 other categories. The hundreds OT millions spent 011 local law 
enforcement by the La.w Enforcement Assistance Administration goes 
largely for more armaments and equipment to fight street cril11e~ 
with barely traceable amount applied to white-rollar crime. The De
fense Department has for years tolerated or \yinkec1 at foreign bribes; 
its recently disclosed memorandum, "Agents' Fees in the lVIidcUer 
East," ac1mowledges the existence of lagents' fe('s, a euphemism for 
bribes, of a.t least 4: to 6 percent on arms contracts. 

The exposure of corporate. crime mnst rest on more than the con
fluence of the events surrounding "'IYutergate. And the way to deter such 
violations requires more I;.han the existing insubstantial penalties. 

You indicated in your invitation, 1\fr. Ohail'mun, that you wanted 
some recommendatiolls about what can be done about these COl'pO
rate crimes. One way to deter such violations requires more than the 
existhl~ illSubstantial penalties. Fines imposed by judges in antitrnst 
cases almost invariably arc insignificant compared to the amolUlts 
illega.lly garnered. The SEC and Antitrust Division often concIude 
their cases with consent decrees by which defendants deny they vio
lated the law but promise to obey it in the futtu'e-an obligation 
they presumably labored under before. the decree was signed". Since 
the companies recently prosecuted for illegal contributions paid ari: 
average fine of $7,000, 'and earned an avera.ge $77,000 a minute,. it t00ll: 
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each about 6 seconds to pay their debt to society. A survey by N e.w 
York Times reporter :Michael Jensen found that "most of the 21 
business executives who admitted their guilt to the ·Watergate Spe
cial Prosecutor in 1973 and 1974-especially those from large corpora
tions-!1Jre still presiding over their com~anies * * * only two wen.t t.o 
jail. They served a few months and were freed. Most are still ensconced 
in their paneled corporate offices with platoons of lawyers and public 
relations men at their disposal." 

·With these failures in mind, any pro~ram of sanction and deterrence 
must appreciate the two special qU!1Jhties of corporate crime. First, 
IDllike. the tempestuous and treacherous spouse or the impoverished 
and desperate mugger, suite criminals are sophisticated 'und delibera
tive businessmen who engage in crime after careiully calculating the 
benefits and costs. And second, as law professor Christopher Btone 
has written in "Where the Law Ends," "IVe have arranged things so 
that the people who call the shots do not have to bear the full risks," 
that is, it is difficult to pinpoint and punish individual violations 
within that collective body called the corporation. 
If the likelihood of personally getting caught and the penalties for 

getting caught are sufficiently great, potential business law violators 
should be able to literally calculate that crime does not pay. That is 
a traditional recommendation, Mr. Chairman. Let's go on to some 
others. 

Ideally, the Justice Department should create a separate division 
on corporate crime. This division should be delegated authority to 
investigate and prosecute a wide range of business crimes, from mail 
fraud to regulatory offenses to the illegal distribution of political 
contributions or bribes, here and abroad, by corporate officers or 
their agents. 

N ext, it should be evident that foreign or domestic bribes are an 
"unfair trade practice" under the Federal Trade Commission Act. 
And that was pointed out earlier in my testimony as a new avenue 
to in1prove the efficacy of law enforcement. 

Furthermore, given the reality that our prisons are places of cruelty 
and breeding groIDlds for recidivism, serving time does not oftenleacl 
to rehabilitation. Still, it is discriminating to send pickpockets and 
checkbouncers to 'prison but not convicted businessmen. One survey 
indicated that 16 percent of those guilty of securities fraud actually go 
to jail while 71 percent of those convicted of auto theft do. In the first 
82 years of the Sherman Act, which is both civil and criminal, there 
were only four instances when businessmen actually went to jail for 
their criminal violations; in hundreds of other cases, sentences were 
suspended. 

I mi~ht add, :Mr. Chairman) that probably one of the best tech
niques for prison reform is to make sure more corporate criminals end 
up in prison. They wouldn't stand for the conditions. And they often 
become reformers after they have left their incarceration and returned 
to civil society. 

So that punishment falls on those individuals responsible, corporate 
officers convicted of willful corporate related violations should be dis
qualified from serving as a corporate officer or director in any AnleriCll,ll 
corporation or pn,rtnership for 5 years after conviction, guilty plea or 
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nolo contendere plea. This is only logical. One does not reemploy an 
embezzler as a bank teller. Union officials under the Landrum-Griffin 
Act and hrQker-deaers 1Ulder securities laws can be similarly suspended 
for. pertinent violations. There'11:re many positions available in a com
pany for such a corporate law VIOlator other than management or the 
board, which are peculiarly positions of major trust, 

Furthermore, fines should be calibrated to the size of the firm and 
the "size" of the violation. Business crime has its own cost curve. If 
companies are punished with penalties which are the equivalent of 
wrist slaps, the result is predictable. If we make the cost of a convic
tion sufficiently high, it should discourage many violations which now 
are profitable to J:iursue. And a violation by G];I-given the firm's 
resources and impact-should n\.:t be penalized the same as Mrs. 
Smith's Pie (Fortune's 833d industrial firm). Instead or absolute fines, 
there would be percentage fines based on gross sales-so the fine would 
fit the crime. 

Weare elaborating all of these sanctions, lvIr. Chairman, in a report 
which we will release next week on the case of Federal chartering 
of joint corporations. 

There is also the problem of how to deal with corporations which 
repeatedly violate the law. In addition to percentage fines, penalties 
for a particular law violation should increase for corporate recidi
vists-since by definition the company has not been successfully 
deterred. For example, if a firm violated the Sherman Act or antibrib
ery statute three times in 3 years, the percentage fine for its third 
offense would be greater than for its first offense. 

Finally, defendants in cases of corporate wrongdoing are often en
joined iTom future violations, but are almost never requ.ired to pay 
restitution. Shareholder suites may seek and obtain restitution, though 
this does not invariably occur. These are very arduous suits to bring 
and conclude successfully. Ideally,agencies like the SEC and .Justice 
Department, as a part of 8.ny relief, should insist on restitution being 
made by those culpable to their victims or their company. 

Autocratic chief executive officers, whose handpicked "inside direc
tors" dominate their boards of directors, lack the kind of external 
accountability that encourages responsible and lawful decisionmaking. 
Instead, boards of directors should monitor and oversee executive deci
sionmaking. And those boards should be filled with full-time outside 
directors. 

Company indemn:i.fication and isurance plans often provide for reim
bursement to offici1l.1s who plead nolo contendere in criminal cases or 
who are IOllld liable in, or agree to settle, a civillawsuifr-if they 
thQught they were acting "in the best interests of the company." These 
cushions against personal accountability for :illegality contribute to the 
ma:nagerial feeling of being a,bove the law. So that responsible busi
nessmen feel·the sting of personal sanctions, such provisions should be. 
prohibited. 

This committee could perform a valuable function by advocating 
that. Federal agencies maintain and release regular compliance reports. 
The public may occasionally learn of a regulatory violation by a 
company, but nowhere is there a systematic report on the level of 
violations and resources in particular areas. For example, a com-
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]?liance report could contain the following: The laws enforced by the 
.agency, the resources given it, anel the remedies available to it-for 
'example, recall, repair, lines, wal'lling letters, referrals to Justice for 
prosecution, and so forth; a list by company of each violation estab~ 
Hshed and the correctIVe. action required and taken; a statement of 
'what additional tools are needed-for example, subpena staff-for the 
'agency to perform its mission adequately; an analysis of priorities 
for compliance activities and how they are determined; an analysis 
of the cost to citizens and the economy of the level of violations un~ 
covered and the cost of the level of estimated violations. 

'With such information altogether in one report, Federal regulators 
and their congressional monitors can better appreciate the costs of 
regulatory violation and better deter them. As in so many other areas 
of Govel'llment regulation over business, knowledge is power and a 
prerequisite to fair enforcement of the laws. 

Thank you, Mr. Chairman. 
[The prepared statement of Mr. Nadel' follows:] 

PREPARED STATEMENT OF RALPH NAllER 

~Ir. Chairman, thank you for your invitation to discuss the subject of corpo· 
Tate corruption. 

Not perhal1s since the robber baron era, and certainly not since the 1930s
when :-.rew York Stock Exchange president Richard Whitney was convicted of 
stock theft and utility mogul Samuel Immll escaped prosecution by fleeing abroad 
dresllecl all It woman-has America witnessed such an el)idemic of corporate 
I!rime. 

'rhl' evillence to support this claim appears daily on newRpaper business pages 
:nnll front pages. Lockheed acknowledges giving out $2()2 million. between 1970 
.und ID75 in payoffs to foreign pOliticians, parties and agents in order to win 
overseas contracts. Gulf Oil nlUltes a $4 million bribe to \:louth Koreall officials, 
.and hands out $5 million in illegal political contributions in this country. United 
Brnnc1s gives a $1.3 million bribe to Honduran officials in exchange for II. reduc
tion in its e;\:port on bananas! Aerosrace firms seeldng Pentagon contracts 
JIave lavished valuable benefits on procurement officials; for example, Northrop 
JIad Defense Department personnel to its duel;: hunting lodge 1# times between 
1071 nnd 1073, thereby violating Executive Order 1~22 which forbids govern
;ment employecs ft'om accepting anything of yalue from companies seeking busi
)IlCSS with their department. 

The Watergate Special Prosecutor has obtnined convictions of or guilty pleas 
;from 22 corporations and 21 individuals. (New8week reported that, although the 
.speciltl Prosecutor hns evidence to move against "bundreds" of firms. it had 
.to drop these cases when Congress recently shortened the statute of limitations.) 
'The Securities and Exchange Comtnission has successfully sued nine companies 
;for failing to disclose illegal foreign bribes or domestic contributions. The J n
terllltl Revenue Service is eurrently auditing the books of 110 companies for 
;illegal deductions related to such payoffs. AttOrney General Edward LeyY 
,uclmowlcdgcll in all October 9th letter to us that his department was conducting 
"in pxcess of 130 inVestigations in the area of illega.l pOlitical contributions." 

Are all these, at worst, just a clutch of rotten llpples-Or is much of the busi-
7tesS barrel rotten? It is, of conrse, impOSSible to conduct a scientific "corporate 
.crime l)revalency stmly"; we only know of firms publicly exposed, since other 
('lllpable companics do not volunteer their guilt. Still, the presumption is strong 
tllUt these illegal practices are commOn. :Many of the most importunt und es-

1 Thr following cQfllorntlons have admitted to making an illegal campaign contribution 
.or purlng u brJbe to a foreign agent or official. as of October 27, 1975. (See, Investor 
Rl'sponsibllity Research C(!>nter, The Oor1l0mte Watergate (Octoher, 1975) : American Air
i111e~, Americnn Ship Building, Asbland Oll, Branllr AIrways, Carnation, Diamond Inter
natlonnl. Exxon, Goorlyear Tire & Rubber, Greyhound, Gulf on. Lockheed, Mercantlle 
~'l·lISt. 3M, NortllroJl, Phl1lipB Petroleum, Singer, American Home Products, Cities Service. 
Del Monte, Merck & Co., Mobil on, Monsanto, Occidental Petroleum, Southwestern Bell 
~eJep).lone • .and Untted Brands. 
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tablished corporlltion~ !n the cO!lntry w.~re involvec;I, firms no more,or 1e(;8 prone 
than others to prevallmg political and commercial preSsure. These companies' 
involve such diverse industries as aeroi;pace, food processing, oil, sewing ma
chines, airlines. bunking und office supplies. In the early 196013, W. K. Whiteford, 
then Gulf on chairman, reportedly talI;;ed "to top management of some other 
major oil companies and learned that all of them had set-up arrangements" 
similar to Gulf's illegal payoffs system-according to' the comlllUlY's own inter
nal report. When A.rchie Carroll of the University of Georgia surveyed 238 busi
llesS managers last year, 60 percent agreed that the go-along ethic of CREEP's 
junior members "is just what young managers would have dOne in business." 
'Yhen the .American Management Association surveYed 3000 business executives, 
,0 percent said they had been eXpected to compromise personal principles to at
tain ol'gallizational standards. A survey of 531 top and middle managers by the 
Opinion Research Corporation in July, 1975 found 48 percent agreeing that for
eign bribes SllOUld be paid if such practices were prevalent (even though illegal) 
ill that foreign cC':lntry. 

In other words, in the pure pursuit of pure prOfits, anything goes-law and 
ethics notwithstanding. All of which makes understandable the grim conclusion 
of former SEC chairman Ray Garrett, Jr. that "This is bribery, influence
peddling and corruption on a scale I lla(l never dreamed existed." 

Indeed, the justification of many exposed executives was that "everyone does 
it." This and other rationales for recently discWsed illegality deserve examina
tiOn. 

Payoffs are O(Hn1/W?~ pl'actioe aoroaa.-Perhaps common practice, but still il
It'gal in virtually all countries. TlJat X can always cite II Y who violates the lnw 
can hardly exculpate X's illegality-unless law enforcement is to sink to the 
lo'.vest common denominator. 

They don't viola,ie U.S. lalc-Title 18 of the U.S. Code does not explicitly 
prohibit fOreign bribes-an omission which should be corrected......;but such ac
tivity can still violate U.S. law, Many firms took deductions tor such Pflyments, 
although the IRS forbids deductions for activities abroad which woula be il
legal here. Also, the Fecleral Trade Commission, outgoiIlg chairman r .. ewis 
Engman told us, is investigating whether such actiyity discriminates against 
competitors who don't bribe--and hence is an "unfair trade practice" under 
Section 5 of the FTC Act. 

Payoffs are neoe8sary to IJrotect prOlJertics.-Glllf chairman Bob Dorsey ex
plained tlUlt his firm's $4 million payment to tlle Scuth Koreah -ruling party 
,seemed essential to protect bis company's $300 million investment there. But, 
to take this example, would an ally so militarily depemleI).t on t]l!~ U.S. cavalierly 
damage tIle interests of a major A.merican tirm? When subsequently asked in 
Senate hearlngs why he (lidn't go to the State Department to protect extor
tionate pressure, Dorsey replied, "It never Occurred to me." ActuaI1y, payoffs 
ean jeopardize properties-as Gulf should be well aware. After malting $350,000 
in payments to Bolivian officials, a new regime, as a result, expropriated Gulf'!! 
lioldings and is now withholcling the firm's 57 million indemnity. New govern
ments can prec1ictubly want to l'etallate against American firms who corrupted 
eUl~lier officials. 

We iUa it tor our g.r:llreholclcl's.-This view is extremely short sighted. A 
company may in(leed persuade itself that only payoffs can win a lucrative COl1~ 
tract,but what of the potential long run costs? An extortionist invariably comes 
bac};: for more, and other officials may make ac1clitional demands when they per
('eiye a company if( lmown to be responsive. There if( the rifllr of local lawen
fOrcement-an l'rT director was' COnvicted in Belgium of bribing a high official 
for an equipment contract-and the risk of e":posllre in the U.S., with adverse 
pUblicity and SEC, Justice Department, IRS and shareholder suit~ ensuing. 
One can hopefnI1y assume that 311f, Nortllrop and Phillips Petrolenm, if they 
could do it all again, wouldn't. 

Recent busine.~8 violation8 re,~1Ilt tr01n tDO ma!/11J la1.vl1.-No, this is not an Art 
RuC'llwalcl parody but the earnest claims of Murray Weidenl)[tum amI tlll~ WnH 
street Journal. According to Mr. weidenbaum, u form,er Assistant Secretary of 
the 'l'reasury, "the fundamental canse of the law-brealting can be seen to be th'! 
tremendous und often arbitrary power tllat tIle society llas giyen the Federal 
GOYernment over the priYn.te sector." The .Tournal editorializecl that recent dis
dosures "[i]n part [refiect1 the nnmber of new laws, inspired purtly by folks 
lil;:e IIII'. Nuder und Mr. Udall, that illlsillessmen can potentiallY run afoul of." 
Laws like those against foreign bribes, domestic payoffs,pollution, monopoly 
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and continual tax evasion? .Are Weidenbaum and the Journal serious? Their 
logic has some interesting applications: the only thing wrong with serious COIl
sumer fraud or wife-beating are thosc bothersomc consumer protection and as
sault laws. This view is-there is no kinder way to describe it-nonsense. 

Finally, the argument that commercial pressure compels all corporations to pay 
off forei/,'11 agents is Simply not true. Fortune has reported that RC.A and Xerox 
have a strict policy against such practices. Father Theodore Hesburgh reported 
tllatone U.S. company told a Latin .American finance minister it "WOUld not pay 
one cent in mordita [bribes], take it or leave it. ~'he government took it .... 
Everybody's happy except some of those sleazy characters who aren't b~ing pai~ 
off." .An .Arab businessman told the "Washington Post that Nestles, a SWISS multI
national corporation, dominates the processed food market in many .Arab coun
tries even though it refuses to pay agents' commissions. "If the [other U.S. and 
European companies] stood firm, they could end the payoff system quickly," he 
said. 

l'1Ius, it is both moral and feasibJe to say "no." 
The costs of corporate crime-not only foreign bribes and domestic contrilm

tions, but also regulatory violations, antitrust Violations, and financial swindles
are huge. The Chamber of Commerce in 1972 estimated that white. collar crime 
costs .Americans $40 billion annually-a 1Jgure which does not include antitrust 
violations. The electrical machinery bid-rigging cases of 191 stole more from 
consumers via price overcharges than aU property crimes for that year ('ombineri. 
It was a successful patent and price conspiracy which raised the price of 100 
tetracycline antibiotic capsules to $51 (it dropped to $5 after an F'.ra enforN'
ment action) and another criminal agreement raised the price of guinine, neeclNl 
largely by elderly people for heart ailments, by more than 300 percent. 'l'he lOS 
and Equity Fm,ding scandals each involve over a quarter billion dollars in ont
right fraud. "Business crime imposes three l.inds of costs on society," said the 
President's Commission on Law Enforcement and the .Administration of Justice 
in The Ohallenge of Orime in a Free Societ1J.-It continues: 

"(1) First, physical injury 01' even death can come from tainted foods and 
harmful drugs sold in violation of the Pure Food and Drug .Act, foods soW in 
violation of the Pure Food and Drug Act, foods sold in violation of local health 
laws, and various violations of safety laws and hOllsing codes. 

"(2) Second, financial losses are produced, for example, by the marketing of 
worthless, defective, 01' injurious pl,"'oducts in violation of Post Office Department 
regulations, by frauds that violate the rules of the Securities and Exchange 
Commission, and by the sale of goods based on misrl"presentation in advertising. 

"(3) Third, [there is] the damage it does to the Nation's social, economic, amI 
political institutions. Restraint of trade tends to undermine the principles of free 
enterprise that the antitrust laws are intended to protect." 

The New York Times, editorializing about this last point on July 20, 1975, con
cluded that illegal business payments lead to "the present atmosphere of public 
cynicism and distrust toward business ... if it is permitted to continue, [it] 
could in the end be the death of the free enterpdse system .... Business's own 
conduct will in large part deterrnine the outcome." 

Finally, there is the political toll of business violations. Kickbacks and brihes 
abroad can distort foreign national priol'ities to accommodate American com
panies . .As Senator Frank Church commented to a Lockheed official in hearings 
before lIis Multinational Subcommittee, "If you base your sales on payoffs to 
government officials and make them ridl, then you force these governments in 
the direction of military purchases, when other purchases might be far more 
beneficial to them and to their people." And domestically, one can only gllE'SS 
how policy has been perverted as a result of political bribes and payoffs. But 
what wns thc purpose of all thnt Gulf casll in blanl, envelopes if not to shaIle, 
or misshape, legislation in in its favor? ilere. the line h.etween nuoutright bribe 
to fix a congressman's vote amI an illegal contribution is thin,'if not non-existent. 

l\Iany 'of these costs of corporate r.l:ime, howe,er, are often invisible to the 
public's eye. l'here nre no burnecl ont buildings or rioters to flash on the evening 
news. ~'his comparative lacle of visible drama has misled even some experts. 
Harvard professor James Q. Wilson dispal'l1ges the importance of white collar 
crime. "Unlike predatory street crime," these economic violations don't make 
"difficult or impossible the maintenance of basic human communities." Which 
confirms Nicholas Murray Butler's observation thnt ".An expert is one who knows 
more and more about less and less." True, a citizen would prefer to be illegally 
over('l1arged thnn mugged, but he or she would undoubtedly also prefer to be 
mugged than to ingest a carcinogen or be given a drug whose adverse reaction 
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shortens his Or her life. The iSsul', however, should not be a battle of llypotheticals~ 
iYllatever the damage causeu by street (:!riminals, suite criminals exact a substan
tiul tribute from society. The latter, exploiting the faith people have in business 
leaders, violates our trust-and hence inspi,J:es mistrust. "If the word 'subvetsive' 
refers to efforts to make fUlluameutal changes in a social system," sociologist 
Edwin Sutlterland wrote in his 1049 classic White Oollur Crime, "the Imslt/ess 
leaders are the most slloversiye influence in the United States." 

Federal 'agencies seem to agree more with Wilson tium Sutherland. l?erhaps 
because of the lack of pubUc outrage over the invisible or unfocused tolls of cor
porate crime, federal law enforcers have made business crime a low priority. In 
a November, 1975 report, Paul J.Ourran, the outgOing U.S. Attol'l1ey for the 
Southern District of New York, complained that "Except for the Securities and 
Exchange Commission 'and the Internal Revenue Service, which operate IJ;l. fairly 
narrow areas, the federal agencies responstble for investiga:tiug these [white 
collar crime] cases are simply not doing the job." Until the creation of the Water
gate Speciall?rosecutor, the Justice Department had 'almost never moved 'Ilgainst 
illegal business contributions to political figures . .Act present, there is not even a 
reporting category for business crime in tlle FBI's detailed annual compendium, 
"Crime in the United Stntes"-although there are 27 'other categories. The hun
dreds of millions spent on local law enforcement by the Law Enforcement Assist
ance Administratiou goes largely for more armaments and equipment to fight 
street crime--with a barely traceable amount applied to white collar crime. The 
Defense Department has for years tolerated or winked nt foreign bribes; its re
cently disclosed memorandum, "Agents' Fees in the Middle East," acknowledges 
tlJe e:ldstence of agents fees, a euphemism for bribes, of at least foul' to six per
cent on arms contract.'l. 

Tlle recent ayalanche 'Of disclosed cOJ.'1>Orata crime 'Was set off Iby small, flukish 
rocks. Fat' example, 'Oommon Cause successfully sued to get OREEP's list of pre
April 15, 1972 donors, some of whom had illegally contributed co.rporate funds; 
a 'Watergate Special Prosecutor, created because of a bizarre anrl :L.<l.uJ;red burglary, 
sought and obtained the kind of convictions its parent department had shl1lmedj 
Eli Black, tile ch'airlll'an of United Brands, leapt 44 stories to his death-in
spiring investigations which led to foreign bribes by his company and others. 

The e:.\.-posure of corporate crime must rest on more than the confluence of such 
coincidental events. And the way to deter such violations requires more than the 
existing insubstantial penalties. Fines imposed by judges in antitrust cases almost 
invariably are inSignificant comparee 1 to the amounts illegally garnered. '1'he SEO 
and Antitrust Division often conclude their cases with consent decrres by which 
defendants deny they 'violated the law 'but prolllise to 'obey it in the future-
au obllg:rtion they presumably labored under ,before the decree. Since the com-
1-'=tnies recentlr prosecuted for illegal contributions paid an average fine of $7,000, 
and earned an average $77,000 a minute, it took each about six seconds to pay 
their debt to society. A l3urvey by New Y'ork ~l.'imes reporter Michael Jensen 
found that "most of the 21 business executives who 'a'dmittec1 their guilt to the 
Watergate Special Prosecutor in lS73 and 1974-especially those from lll.l'ge cor
porations-are still presiding over their companies .•• , Only two went to jail. 
They served 'n few months and were freed. Most 'are still ensconced in their 
paneled corporate 'Offices with platoons of lawyers and public relations men at 
their disposal." 

iYith these failures in mind, and program of sanction 'and deterrence must 
appreciate the two special qualities of corporate crime. First, unlil,e the tempes
tuous ftud murderous I3pouse or the impoverished and desperate mugger, suite 
criminals are ;sophisticated and deliberative businessmen who engage in crime 
after carefully calculating the 'benefits and costs. And second, as law 'l)rOfessol' 
Christophel' Stone has written iu Where the Law Ends, "we have arranged 
things so that the people who call the shots do not have to bear the fnllrisk;:"; 
i.e., it is difficult to pinpoint 'Und punish individual violations within 'that collec
tive body called the corporation. 

If the likelihood of personally getting caught and the penalties for getting 
cn-tlght m:e suffiCiently great, potential business law-violators should be able to 
literally calculate that crime doesn't pay. If otherwise, profit-obsessed business
men may consider illegality a very logical option. The following proposals Clln 
help ensure that the poten'tlal costs of corporate crime outweigh its perceived 
benefits: 

Ideally, 'the Justice Department should create a sepaxate Division on Corporate 
Orime. This Division should ,be delegated authority to invl'stigate Dna prosecute 
'a wide range of business crimes, from mail fraud to regulatory uifenses to the 
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illegal distribution of political contributions or bribes, 11ere or abroad, by cor
porate officers or their agents. (Antitrust enforcemut would remain within the 
Antitrust Division.) 'I'he complexity and pervasiyeness of corporate crime, ItS 
well as the ingenuity of its 'Perpetrators, justify that the Justice Department 
create 'a special division to focus on this area-rather than deal with it piecemeal, 
if 'at n11. The Assistant Attorney General in cbarge of the COrl){)rate 'Crime DIvi
sion (AAG) would ue nominated by the President, subjPct to confirmation :by the 
Congress. To insulate the Division from the kind of political pressures Wat could 
engulf and eviscerate it, the AAG should not bp a member of the President's 
party and he or she should no't have run for public office within the past six 
years. 

It Should be evident that foreign bribes are an "unfair trade practice" llndpr 
the Federal Trn:de Commissionl\ct. But since it is not to many observors, federal 
law should make explicit the illegality of such behavior. New legislation should 
clearly prohibit the collection ofa fund for making bribes to foreign agents, 
officials or political figures. 

Given tlw reality that om' prisons are l)lllces of cruelty and breecling grounds 
for recidivism, serving time does not often lead to rehabilitation. Still, it is 
discriminating to send ]liclt-pocl,ets and check-bouncers to prison but not con
victed businessmen. One survey illclicatecl that 16 IJercent of those guilty of 
securities fraud Ilctuully go to jail while 71 percent of those convicted of uuto 
theft do. In the jirst 82 Yl'!trs of tHe Sherlllllll Aet, which is both civil amI 
criminal, there were only foul' instances wh(jn uusinessmen actually went to 
jail for their criminal violatiolls; in hundreds of other cases, sentences were 
suspended. ~'he law must punish violators equitahly, not according to tlleir runk 
in SOCiety. The threat of incarceration may he the most powerful cleterrent to 
middle alld upper class business managers-as the Antitrust DiYision came to 
appreciate immediately after the imprisonment of several executives in the 10G1 
elpctrical eqnipment caseR. 

So that punishment falls on those individuals responsible, corporate officers 
convicted of willful corporate-related violations should be disqunlified from 
serving HS a corporate officer 01' director in any American corporation 01' partner
ship for five Y<'nrs after 0. couYicl:ion, guilty plea or nolo contendere plea. 'rhis is 
only lo/,rical. Oue does not re-employ an embezzler as a banI;: teUC'r. Union officials 
under the- Landrum-Griffin Act and brol;:er-delllerl:; under spcurlties laws can ue 
similarly suspended for pertiuent violations. ~'here ar<' lllany positions a vailal1le 
in It C'ompmlY for such a corporate law violator other than manllgement 01' the 
board, which are pecnliltrly pOSitions of trust. 

mnefl Ilhould be calibrated to the size of the firm and the "Ilize" of the viola
tion. Business crime bns its own cost curve. If companips are punished with 
penalties which are the equivalent of wrist slaps, the result is predictable. If we 
malm the e()l';t of a conviction sufficientlv high, it should discourage many viola
tions which now are profitable to pursue. And a violation by GM-given the 
firm's l'eflOllrCes and impact-should not be IJenalized the same as if by l\Irf!. 
Smith's Pie (l!'ortune's S33rd industrial firm). Instead of absolute fines, there 
would be percentage fines based on gross sales-so tbe fine would fit the crime. 

~'his approach hnssome IllOae8t precedent. Judge William H. Mulligan fined 
IB~! for failure to IJl'.oduce do('ull1euts in the Justicp Depo,l'hnent's current 
antitrust procpeding. He analyzed the size and resources of IBII! Ilnd then 
settled 011 a fille of $1130,000 It clay-one aJlpropriate to IBU but not a small 
firm or 11 street-walker. His decision Ilclmowledged tile nped to gradate fines 
to gpt a response from bUSiness, rather tlllln employing the equivalent of a 
corporate traffic ticket. In common marl,et nations such as 'Vest Germllny, anti
trust anel other laws now impose fines on the basis of a percentage of the gro~s 
unnullI sales or profits of the firm, rather than in stated doll Ill' amounts which 
have progressively less sting the greater size of a firm. 

;rhere is also the problem of how to dpal with corporations which repeatedly 
Violate tJle law. III adclition to percentage fines, penalties for a particular law 
violation should increase for corporatC' recicUvists-f<ince by definition the com
pany hns not been successfully deterred. For example, if a firm violated the 
ShermaIl .Act or Iluti-bribery statute three times in three years, the percentage 
fine fOr its third offense woula be greater than for its first offense. 

DefendantFl in cllses of corporatC' 'Wrong-doing a're often enjoinecl from future 
viollttionFl, but I1.rp nlmoFlt 11ever required to pay rC'stitution. Shareholder suits 
may fleel{and ohtnin restitution, though this cloes not invariu;uly {)ccnr. Ideally, 
agenCies like the SEC and Justice Department, as a part of any relief, should 
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insist 011 restitutioll being made by thos!: culpable to their victillls or their 
company. 

Autocratic chief executive omcers, whose liandpickeu "insiue directol's" domi-
11Itte their uoal'us of uirectors, lacl~ tIle ldnd of external accountability tIlut 
encourages responsible allu lawful decision-making. Illsteau, boards of directors 
should monitor anu oversee executive decision-making. ~'o accomplish this goal, 
which was the original concept of the boaru, requires a full-time boaru comprised 
of "outsiue" directors. Such Ull independent authority should help mllke execu
ti ves think twice llefore casually Hllproving millions of dollars in illeg'al pay
ments to foreign agents. 

Company indemnification and insurance plans often provide for l'eimlmrsemeut 
to officials who plead "nolo contenrlere" in criminal cases or who are found 
littbl\;' iu, 01' IIgree to settle, ·U civil lawsuit-if they thouglit they were acting "ill 
the hl.'::;t inter('st::; of the company." These cushions against personal account
nhility for illegality contrillute to the managerial feeling of being alloYe tlle law. 
So that responsible llusinessmen reel the sting of personal sanctions, sllch pro
yh;iolls should be prOhibited. 

1"1111111y, tlti::; ('ommittee could perform a yaluallie functioll by advocating that 
federal ugellci('s muintain and r('lease regular compliance rl'ports. The public 
lIlay o('casionullr learn of a regulatory violation 1>y u company, but nowhere is 
thl're a systt"mutic rellort on the level of violations and resources in particulitr 
areas. l~or example, a compliance report could contain the following: the laws 
l'uforcetl llr the ugeucy, the resources given it, and the remedies availalJle to 
it-e.g., recall, repair, fines, warning' letters, referrals til Justice for prosecution, 
etc.; a lillt lly comllany of each violation established and the corrective action 
n'(luirE'Cl and tuken; a statement of whut ac1ditional tools are needed-e.g., 
snullo('ua pOWN', iUl'reased penalties, more statutory authority, im'reused stuff
for the ugency to per.form its misbioll .uuequately; un analysis of priorities for 
compliallce actiyiti('s uno how they are uetermined i an analysis of the cost to 
eitizem; !lull the ('COIIOlllY of tlle level of violations uncovered and the cost of the 
level of estimated violations. 

'With snell iuformation nltogether in one rel1ort, federal regulators and their 
cOlIgl'e~"iollal lllonitors cun bettl'r aVllrcciate the costs of ]~egulatory yiolation 
and better deter tlJcm. As in SO many other areas of goverl1lnent regulation ove~ 
bUSIness, Imowle<1ge is power. 

Chairman PnOXlIIIIDJ. Thank you very much, 1\1:1'. Nader, :fora l'~-' 
markablc statement, and a most helpful and thought.:ful statement. 

There are a number of parts of your statement which are useful. 
Nobody else has given us anything like an I?.stimate of how pr(>V1l.1ellt 
this kind on corporate abuse of power is. You go into considerflhle de
tail in indicating a lll.unbm: of hard bits of evidence to suggest it is 
quit{l prevalent. 

And also I thought it was most helpful to call to our attentioll the 
fact.that we have 011 the books it provision which the outgoing Chair
man of the Federal Trade Commission says conld be used r.ight no\'\', 
and it has not been useel ever to Il.1y knowledge, to proscribe any IdJl(l 
of unethical conduct. It didn't occur to me, for instance, when Mr. 
Houghton was up before us, and admitted that they had engn,ged in 
this practice, that this FTC power cOlllcl have been used at that time. 

Mr. N ADEn. It js so important because it deals rig'ht with the problem 
of bad business driving out good business, when lt becomes an unfair 
trade practice, and it protects the honest businessman. 

Chairman PnOX::IIIR.E. I am happy to geL a number of your l'ecom~ 
melldations. They a,l'e all very helpful. The compliance report, I think, 
is something t.hat we can follow up on, too, that would be most useful. 

I would like to ask you a couple of things before I get into y0111' 1'ec.
ommendu,tions. First, I ha,d a call yesterday a,fter the hearings fro111 a 
man who told me that he refused to p:Ly a bribe to an official' in a for
eign country. He had a moderate-sized business .. And they were very 
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dependent on the business they got in that country. And as a result of 
refusing to pay the bribe, they lost that business, and it had a very, 
very serious effect on their operations. 

I think that this is a common cOinplaint on the part of businessmen 
who say, well, it is fine to have this theory, we Imow that the morals 
and. the ethics are aU against us, but we like in a hard, cruel world, we 
have to make a living. If we don't bribe, we are going to suffer 11 big 
loss. ,\Vhat would be your answer to that '? 

Incidentally, this man wants to testify before this committee. And 
we n.re going to have him before us, because I UJink t·hat kind of view
point should be expressed and. challenged and discussed. What would 
be your answer ~ 

Mr. NADER. First of 11.11, once bribes are made they involve the com
pany in further extortionate demands. They involve the company in 
succumbing to temptations to further illegal 'l1ctivities, because once 
tainted they tend to lower their guard. And it subjects the company 
to the risk of the consequences of any coup d'etat or clumge of govern
ment. So from a long-range viewpoint it can be a very, very short
sighted practice. 

Second of all, if the company refuses to pay the bribe and not do 
business in that country, it ought to make sure it is publicized. Some
times when it is publicized there 'are changes made in that country, 
or other companies can rally around that kind of refusal to deal. There 
is just never any percentage for succmnbing to that kind of--

Chairman PnoxMffiE. How about their going to the State Depart
ment, what kind of attitude and action could the State Department 
take that would be helpful under these circumstances ~ 

Mr. NADER. The State Department, for example, could lead in the 
establishment of a public code. acUlered to by all these companies from 
J n.pall, Western Europe, the United States, and. other comltries nI'ound 
the world, that they would not engage ill such payoffs. Now, that is 
not very self-enforcing. But at least it giYes comfort to the pioneers ill 
these corporn.te arenas to want to do it right, and that is, if it is true 
that many of these companies bribe because the other fellow is bribing, 
if they all get together and publicly stat.e that they are not going to 
suc('umb to those activities, a reversal of that process may occur. 

Chairman PRox:1Ifnill. Yesterc1ay we had testimony from the elmir
man of the Securities and Exchange Conunissioll .. A.nd they pl'o]!losed 
that ,ve rely Ycry heavily 011 a policy which they are following now. 
In the case of five of the nine companies that they are prosecuting, five 
of them which got consent decrees, they have calleel for a kind 'of in
tel'l1al self-discipline. They have asked for directors and. officers who 
'Wore not involved in bribery to 1110ve ill and to take over and to make 
sure that they developed policies that would preY('nt this, and make 
reports to the Securiti('s and Ex6ange Commission. The particular 
example Chairman Hills gn.ve, Gulf, John McCloy-he is a man of 
great intep;rity, andltighly respected, and he apparently has been re
sponsible for very effective action by that corporn.tion. 

I am very interested in this. I think it is a practical approach. 
Because it is obvious that we camlOt develop, or probably would not 
develop, the kind of staff personnel in the SEC or the Justice Depart
ment to act in all these cases. It relies on business to do the job it 
should have been doing anyway. 
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At the same time I am disturbed about the weakness in this pl'O~ 
posal, because it relies on people taking care of themselves, which is 
a very tough thing to do. Occasionally you get a John McCloy, a 
touV'h fellow, who has the ;prestige and the power and the will to act. 
But it is so unusual that It may be kind of a weak reeel to rely 011. 
\Vhat do you think? 

Mr. NADER. Mr. Green will reply to that. 
Mr. GREEN. As we have seen in the last day, tlll~ results of an internal 

repoIt can be very dramatic. Bob Dorsey resigned from Gulf as ft. 

result of n. report. But I haY(~ always been reluctant to depenrl 011 the 
voluntary virtue of companics who have admitted to crimes to l'e~ 
form themselves. IV-hen I recently conducted some interviews at tIm 
SI~C on these isslles: the stafr and the oilicials acknowledged that the 
I'cason for these subsequent reports as part of the consent. decree WIlS 
to save them staff time. And they feel very stl'('tched now hecuuse or 
inadequate staff as it is. 

I wou1<llike to go mnch further and require as a part of a cons<,uL 
decree not merely that they promise lltwer to do it agnin-ns we 
point('d out, preslllnably they knew that before th<,y agrt'ecl to a (,Oll~ 
sent clt'crce-but to require l'C'stitution to hmoeent victilus or the COIll
pany itseli!, to require the kind of continual reporting that will more 
rontinely disclosc illegal bribes and political offers in this countl'Y, 
rather than have it occur exceptionally after Romethill,Q; as unusual as 
a Common Cause lawsuit to get CREEP's list, lind Watergate 1llHl 
the Special Prosecutor's oflice, which are so unique that thcTT nro 
hardly the kind of reeds you want to depend on. " 

So I think if we agree to the SEC's complaints, the initial reaction 
of Congress could be to assess how much more personnel do they lll'ed 
to systematically oversee the companies which may be bribing abroad 
or paying off at home. But without that additional staff thev arc 
gOill~ to have to rely ell the companies themselves, which I think 
coula ultimatE'Iy be self-defen.t.ing. 

Cha1rman PRox:r.rmE. Mr. Nacler, I would like to ask you or ~rr. 
Green--we just had the GAO testify before us, and I would like to 
ask you how they might better serve Congress in their area of cor'po
rnte excesses. Do either one of you gentlemen have any suggestions 
on what GAO can do to keep Congress better informed and bette]' 
able to conduct its investigations in order to legislate? 

Mr. NADER. Yes; I think first of all the GAO hus tended to bc wellk 
in its recommendation of compliance systems that could be legislated 
by Congress for these agencies to adhere to. It is simply not enotlO'h 
to report on the abases and make the kinds of recommendations tl~'lt 
ar~n't going t~ make much differ.ence. There has to be an agency com
phance reportmg system that WIll alert Congress when a~ency inuc~ 
tion over the years leads to the fostering and the proliferatIOn of these 
kinds of illegalities by private corporations. 

That is one very, very important mensure that the GAO could do, 
to work on a system of compliance to submit to the Congress which 
would involve effective reporting measures every year. 

Chairman PROXMIRE. Mr. Rousselot. 
:Mr. ROUSSELOT. You have both mentioned continual reporting as 

one way to prevent this. And yet you mention that it might not be 
done on a voluntary basis. How could this be achieved ~ 
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Mr. GREEN. H you had as part. of a law, for example, increased 
corporate disclosnre, or as n, section of a Federal chartering act that 
com.panies regularly release this kind of information-and suppose 
they clon~t, because they don't want to admit their guilt, that they 
have been paying off the agents for commercial purposes, then you 
can build into that .Jaw very strict sanctions, so that if they do violate 
it, they pay for it in a way that will deter them. Right now, as was 
indicated in the testimony, the penalty, for example, for illegal politi
cal contributions is so small that it takes the average firm 6 seconds 
to payoff their penalty. Obviously that is not a deterrent. And it pays 
to payoff with such poor law enforcement and sanctions. But if, for 
,example, you p~nalize the company 5 percent of the gross annual sales 
if they violate a serious provision of disclosure law like that, then they 
.can make a very obvious cost-benefit judgment, and they are sophisti
.cated men that can do thnt, and they won't ehgnge ill that activity. 

Mr. NADER. I might add, 1\11'. Chairman, appropos your GAO ques
tion, a fascinating stndy by GAO would be to survey its own reCOll1.
meuclations, its own multiple reports over the years to see whether 
these recommendations have been adopted, a kind of followup on its 
,own reports, a GAO report on requiring GAO reports. And I think 
when you commit them to that kind of review of their own .findings 
:and l'ecommendations, perhaps they can be eyen more encouraged to 
<COlue up with the refor111s that you seem to be looking for and that 
we are all looking for. If you go back o,'er 10 years and look through 
some of these GAO reports and just flip over to the recommendations 
section, I wonder what has happenecl in the last few years, you would 
be compelled to make a 'Very pervasive probe into why these agencies 
are not structured to respond to these recommendations-many of 
which are accepted in the report by the agency that is subject to the 
GAO review in the first place. 

Mr. ROUSSELOT. Now, do you believe we should have the same sur
veillance of labor organizations to protect their members, too ~ 

Mr. NADER. Yes; certainly. In fact, the situation in some of the 
pension funds and othpl. great institutionalized illegalities raise the 
point as to whether these labor laws are at all enforced by the Depart
ment of Labor particularly. 

~fr. ROUSSELOT. I was interested, ~Ir. Nader, in your comment 
abont-I have forgotten the exact page-but in your testimony as to 
the need for more concern for the kind of directors that we have ill 
corporations. That is easy to talk about, but in it practical matter or 
getting ones appointed that "represent the public view," how do yon 
go about that when it is a private corporation ~ And it is pretty diffi
cult to achieve that by law, don't you think ~ 

Mr. NADER. In OUI.' Federal charter report that will be out next week 
we ad(lress om'selves to that very question. And the recommendations 
we make are first that there be full-time directors. This is a full-time 
job. ,Vhen you !tre on the board of directors of Lockheed 01' Northrop 
ot' G('neral :;\Iotors, that is at the very least a full-time job. It is not 
something that you should consider going to once a nionth or once 
e,'ery 2 months along with your 10 other director posts and alOllO' 
with your other full-time job as an officer of a bank. b 

Second, we call for the establishment of cumulative YotUlg, so that 
shareholders need not succmnb to the lowest COllllllon denominator, 
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and groups of shareholders who are keen on one area of the corpomte 
performance, such as environment 01' labol' relations or efficiency, can 
focus on that. SOllle States do permit cumulative voting. But many of 
the giant corporations go to DelawaI'(~, whete, needless to say, cUlnula
ti ve voting is not encouraged. 

",Ve are also recommendil1g that there be more iuiormation released 
so that people can lmow what this corporation is doing to their lives 
und to their interests as a prerequisite of making them not only more 
interested in that corporation's behavior, but also encouraging direcJ 

tors to respond to these kinds of situations. 
Mr. GREEN. Also the board would be a ful1y outside board 0:£ direcJ 

tors. As we read today in the newspapers. the inside directors at Gulf, 
who had been selected by Bob DOl'sey, wanted him to stay. It was only 
because of the pressure of the outside directors, who wel:e not hand
picked by the chairman, that he eventually had to lea ,-e. And with that 
kind of outside directorate the board would finally b('come an inde
pendent monitor and ove1's('('1' of executive activih:, where when it is 
stacked with inside directors it can't be. " 

Mr. ROUSSEWT. Thank j'ou, Mr. Chairman. 
Chairman PRonnRE. Mr. Nadel', there have been sngge.stions that 

Congress create a special prosecutor, independent of the .Justice De
partment, to handle this problem. How do yon reuct to that? 

Mr. NADER. I think there should be a special pros('clltor as a perma
nent office in the Federal executive establishment, subject to the kinds 
of conditi.ons that would prohibit any kind of rUlli\way actiyity or any 
abuse of civil rights and liberties. 

Chairman Pnox:mRE. And you would have it outside the J'ustice 
Department ~ 

nIl'. NADER. Yes; I would. As long as the Justice Depalotment is a 
Ilresidential appointee, removable without cause, I fmel it difficult to 
see how acceptable priorities can be dil'ectecl toward. pJ''"lsecnting these 
corporate crimes, and. particularly these corporate crimes involved in 
political activity. 

Chairman Pnox:mnE. The same sort or status as the lVutel'gate 
proseclltod 

},tIl'. NADER. Yes; although that was deemed to be temporary, so per
haps it needs to be more permanent. 

Ohairman PnOXlI:r:rnE. Can you tell us whether t1le Federal charter
ing posL would be helpful in controlling corporate views? 

Mr. NADER. Obviously we are elevoting 600 pages to saying yes to 
that question. Briefly, most of the giant corporations in this country, 
ITT, GM, Ford, Chrysler, the First National City Bank Holding Co., 
arc chartered in Delaware. It is for a simple reason. Delaware makes 
it very easy for them to do what they want vis-a~vis shareholders and 
vis-a-vis other matters. l,\r e think it is more anachronistic, given the 
l~act that these giant corporations operate in 50 01' 100 countries arolll1cl 
the world, not to mention their operations nationally. Indeed, Deht
ware chartering waseonsidel'ed anachronistic back ill the early 190Q's 
when Presidents Teddy Roosevelt and Taft came out for Feder!l.l 
chartering. We think that the Federal chartering approach would 
strengthen the rights of shareho1ders, make the board of dil'ectors more 
effective and l'espollsive, require more disclosure 0:£ information as a 
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preemptive factor to foresee and forestall problems and 'abuses, develop 
more effective sanctions under the law, and in effect create some rights 
in the community of interests, consumer, labor, shareholders, ne,igh
bors, that are oiten victimized by corporations without having any rem
edies whatsoever. And in particular, the Hopewell, Va. situation, where. 
the l)esticide Kepone is 'a pedect example, people living in the area, not 
the shareholders, not the consumers, have been very severely affected in 
terms of their health and the health of their children, and there is very 
little that they could have done about it to prevent it. It. is not only to 
try to get compensation, for damage already existing, but to try to de
velop a process where these kinds of situations cnn be prevented. 

Ohairman PROXl\IIRE. Earlier we heard from the General Accounting 
Office a series of cases referred to Justice since 1973 involving appar
ent kickbacks and other violations of the law. Justice ch-opped eyery 
case. Nothing was done, and we are in the dark as to why. Yesterday 
we had the appearance of the Seeul'ities and Exchange Oommission, 
and they were l.U1able to indicate any of tllG cases they brought~ancl 
they have brought a number-in whi!'h Justice has taken any action 
at all. Do you think it might be useful to require that the .Tustiee Dp
partment make a full report to their referring ngeuC'iC's in such cnSes 
so that we can determine whether that action was justified? 

Mr. NADER. Exactly. 'When an ngency in the Government thinks it is 
serious enongh to refer a violatiOll or a suspected violation to the Jus
tice Department, that agency is entitled to something more than indif
ferenee and silence on the part of the Justice Department, it is entitled 
either ot action or an explanation as to why no action was taken. 

Chairman PROX:M:lRE. By the way, to correct an impression that mlty 
be crl'ated by your statement in yOelI' reference to the Pcnta,~oll memo oil 
agents' fees in the Middle East. Bribes and payoffs, and political COIl
tributions have been made in other countries and other parts of the 
world, in Latin America, Canada, South Korea, vVesteI'n Germany and 
Italy and elsewhere. The practice isn't limited to the ). ... rab countries, in
deed much of it is on right here at home, is that correct ~ 

Mr. NADER. That is correct. But the Pentagon has not seen fit to 
put ont a report on such procuremC'nt abuses ill Formosa or Latin 
America. Perhaps they should put out a series of regional reports. 

Chairman PIWX:M:ffiE. Then of -course the procurement abuses we 
learned about this morning from the General Accounting Office were 
entirely domestic. 

Mr. NADER. That is where it starts. 
Chairman Pnox:r.rffiE: I want to thank you very much, gentlemen. 
Do you have any more questions ~ 
Mr. RObSSELOT. No. 
Chairman PRODrIRE. I would like to summarize the hearings thus 

far. . . 
They have established several important facts. First, the problem of 

abuse of corporate power is much more serious than most people 
understand. It involves a growing list of major firms in many sect.ol'S 
of the economy operating in the United States and throughout the 
world. . 

And second, the Federal Government's response has been mixed, 
and less than wholehearted. . 
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One small independent agency, the Securities and Exchange Com
mission, has done most of the work. But SEO has limitedl'esoUl'ces and 
local authority. TIle staff of its enforcement division totals 400, 200 
here and 200 in the field, less than some of the law firms which serve Ow 
powerful corporations, Most important of all in my view, they don't 
have the power to do anything in the way of penalties, they can~t eycn 
slap wrists, or impose a few thousand clollars fine, all they can do is 
to take civil action and ask them to desist, not secure the assurance 
that they wil1. 

Third, Congress has not clone enough to investigate abuses. And 
we are not frankly) in a positioll to do mu~h. 

Our hwestigati\Tc arm, the GAO, by its own admission, is not set 
up or equipped or authorized to investigate the kind of illegal and 
imprope.r actions that we have been discussing. 

I note that the Agricultural Department has launched a new investi
gation of the food stamp program. I don't belittle the investigation 
or other efforts to expose welfare cheaters. But the~'e seems to be n. 
reluctance on the part of most agenc.ies to go niter powerful cOl'pomte 
wrongdoers and to take meaningful action once wrongdoing is 
identified. 

In a sense this reluctance is as significant as the corporate abuses 
themselves. It l'emalllS to be seer whether this attitude will change 
in the executive branch and in the Congr.ess. 

Additional hearings on this subject will be announced in the 
future. 

Once ao-ain, thank you very much, gentlemen, for your appearance. 
The sub~mmittee will stand adjourned, subject to the call of the 
Chair. 

[Whereupon, at 12 :18 p.m., the subcommittee adjourned, subject 
to the call of the Chair.] 
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ABUSES OF CORPORATE POWER 

TUESDAY, MARCH 2, 1976 

CONGRlJSS Ol!' THE U NJTED STATES, 
SUBCO~nrI'rl'EEl ON Proonrrms AND 

E(;()N01lIY IN GOVERN1lIENT OF THE 
JOINT ECONOmC COMMIT1.'EE, 

-Washington, D.O. 
The subcommittee met, pursnant to notice, at 10 a.m., in room 5302, 

Dirksen Senate Office Building, HOll. William Proxmire (chairman 
of the. subcommittee ) presiding. 

Present: Senator Pl'oxmil'e and Representative Long. 
Also present: Richard F. Kaufman, general counsel; George D. 

Knunbhaar, Jr., minority counsel; and 1\1. Catherine Miller, minority 
.economist. 

OrE~TJ.NG STATE:r.m~T OF CUAilll\IAN PnOX:HlRE 

("hail111an PnO:'Q\[ffiE. The subcommittee will come to order. 
A number of persons have Raid, in response to discolsures of bribes 

-and other impl'oper payments b-v American business firms, that it is 
unrealistic to expect to compete successfully in foreign cOlmtries with
out going along with the bribery system. 

So far congressional hearings haye focused on the bribes that haye 
been uncoyered. The issue of whether American business can survive 
abroad if it adopts a no-payoffs policy and the position that the U.S. 

·Goyernment should adopt,'has not been explored. This hearing will 
focus 011 that hidden dimension of the problem. 

Following a hearing I conducted in August. on the subject of Lock
heed bribes: I asked my staff to check into the assertion that it was 
necessary to make payoffs in foreign countries and everyone did so . 

. Two large aerospace firms were askeel to state publicly that they elid 
not. elllrage in bribery. 

,YhetJier the two firms had made payoffs was not known. I assumed 
they had not. Neither firm agreed to make ,a statement. Since om: 

. initial contact, one of the firms has admitted making payments to 
foreign offic.ials and the other is under imrestigation by the SEC. 

Ne:vcrtl1eless, I believe that thereal'e many businessmen who do not 
pay bribes-I think a great majorit.y of the-corporations probably do 
not pay bl'ibes-anc1cannot be shaken down and who act according 
to strict legal principles 'iyhether engaged in business in foreign C011ll-

-tries or at home. 
Today's testimony will show how- two honest and responsible busi

nessmen refuseel to become part of the bribery system and the conse
quences for their firm, Translinear, Inc .. 

(111) 
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It was disclosed last year that the Pentagon has actually been tutor~ 
ing its contractors on how to make foreign payoffs. 

More recently documents were lUlcovered showing that the Pentagon 
is so zealously pushing ar.ms sales that the cost of its own procurement 
for the U.S. armed services have been adversely influenced. 

Bribery flourishes in this kind of environment. Among the ques
tions we will pursue today and tomorrow is where the State Depart~ 
ment stands in this regard. 

I am pleased to welcome as 0111' two witnesses this morning 'Villi am 
H. Crook and William R. Carden. 

MI'. Crook has had a distinguished career in public service and 
private life. From 1965 through 1D70 he served as Director of VISTA., 
Assistant Director of OEO, member of the United States-Mexico 
Border Development Commission, and U.S. Ambassador to Australia. 

MI'. Carden has a masters' degree in history from Baylor University ~ 
a Ph. D. from Emory University and has taught classes in Russian 
studies and European history in both schools. He served as assistant 
to the president at Baylor University, was executive vice president of 
a Texas publishiJ?-g company and is the author of numerous articles 
and research studIes. . 

Gentlemen, before you begin, I would like to read a brief note which 
I received this morning from Senator Bentsen of Texas who writes; 

I regret that prior commitments in Texas have prevented my being presf'nt 
today to introduce my 01<1 friend and highly respected colleague, the forlller Am
I.lallsttdor to Australia, Bill Crook of Sall .Markos, Tex. His firm's eA-pericnce with 
fOl'eil,'11 governments 11a ve been interesting ones and I commend you anci the 
Joint Economic Committee for inviting him to testify today. ,sincerely, Lloyd 
Bentsen. 

Gentlemen, I }mve read JOur written statement. 1Ve are happy to 
have Congressman Pickle here this iIllorning. And if Congressman 
Pickle would like to make a statement in connection with the two 

'witnesses this morning, we would certainly welcome it. 

STATEMENT OF ROllI. J. J. PICKLE, A U.S. REPRESENTATIVE IN 
COlmRESS FROM THE 10TH CONGRESSIONAL DISTRICT OF THE 
STATE 0]' TEXAS 

Representative PICKLE. I thank you very much. I apologize to you 
and the members of the committee for being a few minutes lnte. I 
appeared before another committee in the House to hitroduce one of 
my distinguished constituents, Judge Homer Thornberry. 
. MI'. Orook com~ from a very dist~ngui~hed family in Texas. He 
IS. an honored graduate of Baylor UmversIty. He served as regional 
dIrector of the OEO, the poverty program. He was the National Di
rect.or of the VISTA program. He was appointed by President Lyndon 
B. Johnson as Ambassador to Australia from the United Stutes. lIe, at 
one time, served as president of the San Markos Baptist Academy. He 
is a very distinguished administrator. 

I commend you and the members of this committee for 100kinO' 
into this question of foreign payoffs. In this day and time when w~ 
are.having so many headlines about improprieties practiced by our 
busmess people and questions raised concerning those activities, it 
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seems to me that somewhere in our Government we should have a 
way to fmd equity alid fairness for a businessman who makes legiti
mate investments in other countries. And I think these are questlOns 
that our Government and State Department ought to look into. 

I woulcl simply say to this committee I know the Ambassador is 
going to present his own case and his own facts, but this is a matter of 
integrity and respect and honor in our State and in our Nation. And 
I am glad you have given him a chance to present his side of these facts 
to date. 

ChaiJ.ma-n PnoXMffiE. Thank you very, very mucl1, Congressman 
Pickle. "Ve are indebted to you for coming to us and giving us this.fine 
statement about your constituent. I am going to ask Congressman 
Long, who is a member of the subcommittee, who has a statement he 
,yonld like to give. 

Representative LoNG. Thank you, :Mr. Chairman. I want to aSso
<'iate myself with the remarks made bv my friend, :Mr. Pickle. I have 
lU1.d the opportunity of knowing AUlbassador Crooks since his early 
OEO days. I was assistant director and he was re¢onal director 
clown in the Southwestern part of the United States. He did an out
standing job for OEO in that capacity. And I want to welcome you 
11e1'e, Ambassador, and tell you that it is a pleasure to have you here. 
I want ·to ·again say that all of the good things that have been said 
about you by our :friend, .J. J. Pickle, that I heartily concur in them. 

Cha.irman PnOXlIfmE. Thank you very muc1). 
Well, gentlemen, this is a very, very intere.."lting story you have to 

tell u.s here today. It is one that I think goes right to the heart of our 
problom about 'What we do about this very unfortunate and damaging 
situation t11at we know that has developed. now a.round the world with 
American businesses paying bribes. And your most enlightening revela~ 
tioll that you cu.n tell us a.oout what situation you are in, gentlemen, 
WIH'll you are pressurized to take that action, will be helpful. 

I unclerstn,ud it would be most constructive this morning if we pro
ceed on the basis of having lIfr. Carden go. first. Is that correct ~ All 
right, sir, :nfr. Carden, then we will be huppy ot have you give your 
statement and then we will hear from Mr. Crook and }lave questions. 

STATE1vIEIITT OF WILLIAM' R. CARDEN, PRESIDENT, 
TRANSLINEAR, !lITO. 

Mr. CArJJEN. The officers, 'board of directors, and stockllOlders of 
Trn,nsJinear, Inc., wish to tht1.nk the distinguished members of this 
committee for the gracious invitation to appear here today. In par
ticular, we want to express our appreciation to you and your staff 
for a,rrangingthe details of this testimony. 

I want the members of the committee tQ 1p1ow that 4 years and $3 
million ago ,ve had no idea that 1 day we would be in "\Vashington, 
D.O. testifying before a joint congressional committee on the issue of 
bringing charges against a foreign country-charges of expropria
tion o~ assets, confiscation of equipment, and attempted bribery and 
extortlon. 

On December 4, 10'70, the Republic of Haiti and an American firm, 
Dupont Caribbean, Inc., signed a "Convention" or contract which 
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provided for a DD-year lease and a free port status in r~turn for the 
commercial developnwut. of the. Ile de Ia 'l'ortne (the Islancl of ~a 
Tort.ue). This island was discovered by Christopher Columbu~ on Ins 
first voyage to the United Stab~s. This small island o'E approxunatel)T 
R5 square miles lies off the north ('oas~ of HaH.i, sepum~d by a c.lul.lmet 
Under the terms of the 1D7S ConventIon, the Isluncl was to be governecL 
by It five-man boely, quasi-sovereign, called the Dupont Caribbean Free 
Port Authority (DOFP A). ~ 

The convention, modeled ufter Freeport Bahamas ancI Hong I\..onp:, 
oflicially went into f'ifed on .Tunf' 5,1071, when it was published in the· 
gmrernment ne,wspuper "Le ::\{oniteul'." 

The Translinear investment partnership, locuted in Dallas, Tex. t 

hee.une interested hl the development potential of this island und. af
ter extensive investigation into bot.h the investment climate in Haiti 
and into the legality of the cOllvention, the. partnership invested hea v
ily in the projec~. 'We leasf'd 4.800 acres of land of the 5.200 aerf'S l'1.'

leased by the Haitian State, and we purchasecl one of the seats on the 
fiYI.'-ll1an free port authority (DOFPA). 

Translinear, Inc. was formecl by the partuf'rship as the vehicle for 
this investment. An internationally known al'chitectural firm, IIf'll
mnth, Obata, :md Kassabamn (H":O-K), wns eng!lged to prepare a 
master c1e,ve1opment plan. The. island was slU'Yeye<l, mapped from the 
air, and a topographical map was created (all of the. abow for the 
first time ill history for the -island). In August 1972 construction 
barges from the United States landed and on August 10 we begull 
on implementing the master plan. 

Pal'entheticaily, I should say there were· a.pproximately 10,000 peo
ple living on this island :md they we.re living ill extreme poverty. 
There was no monetary e.conomy whatever on the island. There were 
no roads. ,Ve think we had probably the only intel'llal combustion en
gines on that i~land-in the form of our equipment--that hacl been. 
there in at least 40 years. The. arrival of Transli.near l11.eant new jobs 
and new skills to a hm't of people. that were living in poverty. IVe ke.pt 
the Haitian GoYel'l1ment fullv informed at all points, ahd we received 
their approval for all tIle W01'1;: that. was being clone. 

I don't mean to imply that this work proceeded without interrup~ 
t.ion and that there were not delays. Both the Haitian state and Trans-
1f':1.r, Inc. faced trouble with the tactics and attitude, of the original' 
concessionaire of the project, Dupont Caribbean, Inc. During the sml1-
mer and fa]] of 1972, there had beellno meetings called of the Dupont 
Caribbean Free Port Authority and, therefore, the administrative de
velopment of the island was fal1ing far behind the physical constrnc
tion work that we were doing t.here. 

Even a eaRual observer conld sec that break was near between Haiti 
and DCI 11nless some pattern of activity Was changed on the part of 
DCI. As a third party, holding cOlltl'ilctual development rights to a 
free port in a 99-year lease, Translinear was quite concerned about itR 
position should any break deyelop between the RepUblic of Haiti and 
DCI. 

Howeyer, I want to stress that e,'en before the Haitian Govern
ment did decide to bring charges against DCI, that Translinear was 
assured on several occasions at ministerial level that onr rights would 
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be protected l'egarcUess ot what happened to DCr. This assurance was· 
given by Minister of Interior Cmnbronnc, later l\:finister of Interior 
Lall'ontallt, Minister of Finance Francisque, and by the Director of 
the National Bank, Mr. Antonio .Andre; plus we received this assur~ 
ance in c0111ltless conversations with minor Haitian officials. 

On February 28, 1073, our own Haitian attorney, :Ml'. Jean Claude 
Legel'~ wllS called to the office of the Finance 1\1inister. He was told 
that the Haitian Government was in fact plannillg to bring chal'ges 
against Dupont Caribbean and that t]wse charges wonld mean, if tl1CY 
'Were successful, that the contract would be canceled. Minister Fra11-
clsque, hO\ycvcl', continued to aSSl11'e our att.ol'ney that the Translin(,tll' 
l'j~hts would in no case be violated and he urged our attol'l1t'v to be 
pl'est'ut in the court on .March 8 wht'n the charg('s were bl'oiight so 
that he could read a statement for Translinear into the record. This. 
in fact. was done, 

On Friday, March 23,1973, two Haitian ministers, the Ministers of 
Finance and of Justice, and a government attOl'lle,y, ::\11'. Jeant.y, 'who 
is now lL :tlIillistcl' of Justice, caIne to TOl'tne Island to Atop an nrtivity 
there until the court could decide what. to do about DCI. I was present 
on the island 011 that Friday and was told by these Haitian officials 
that "Ye would be back at work the following :Monday. Minister Fl'!in
cisque profusely praised the quality of the work tlmt Tl'anslineat' had 
done and repeated several times that any quarrel that Haiti had was 
with Dupont Caribbean, Inc, and not. wJth TranslinNu'. He agahl re
peated this to me when we met each other on our returll to the main
land from the island. At the time the ,york was stopped, Trans1illear' 
had completed some 20 kilometers of roads, 'Ve had done the engi
neering and survey work lor a major airport, a dock, new hotels, and 
utilit,ies for the. island, And when the work was stopped, some 250 
Haitians that had been without. ,york before Tl'lll1sHnear came to the 
island, '\Yere suddenly out. of work. 

Being assured of and believing in the promise that the work stop 
page WtlS only tt'mporal'Y, we left the island on Friday, eA1?ecting to 
retul'll to work the following Monday, ::\Iuch of the ('onstruct.iQ]~ equip
meut was left in the field. The support van was full of supplIes that 
later spoiled, and countless maps, plans and enginreHng drawings 
were left in the office trailer. As events developed, however, Tr::tns
linear was never allowed to resume work on the island. 

At the beginning, ,,'e wcre told "Be patient, be patient, be patient, 
have fuith ill the government and soon yon will be buck to work:' Bnt 
days passed into ViTeeks und months. I made frequent trips to Haiti in 
fruitless attempts to gain c1arificatiOll of this situation. In every min
ister's office to which I went, I was always politely received and was 
always assured that the govel'mnent was interested in our rights und 
that soon we 'would be back to work on tIle island. 

Gradually, 11Oweve1', a new verse was added to this song: That 
Trunslineal' couldllot resume its work until Haiti ('ompletedits trial 
with DCr. 011 August 27,1973, the trial was complett\d and the \"erdict 
was ill favor of the Haitian Goverument and the original contract 
with DCI WIlS now canceled. Howeve,r, and this is very important, tl1e· 
French civiI law system provided for a cancellation anduot lLl'escind
iug of the contract. This meant that all rights in existence up to that 
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point were still in existence. Thus, the rights of third-parties, by 
Ihiti::m civil law , were still to be protected. 

We were privately told at the ministerial level that it would only 
he a matter of days now before activities would resume on the island. 
There was even some speculation by some Ininisters to whom I talked 
that the new relationship between Haiti and Translinear might be in 
the form of a joint venture, whereby Haiti would take DOl's place in 
the contract. 

On November 15, 1973, the Minister of Commerce, Serge Fourcund, 
gave me a letter stating that the Haitian State wished to continue the 
project and that the President of Haiti had instructed him to ask 
'Irunslinear for a new contract for the development of Tortue Island. 

Using som6 of the finest legal services available anywhere in the 
United States, we prepared a new contract, asking for no other rights 
than the rights ,ve had enjoyed in the first contract: 4,800 acres of 
land in a free port status for 9D years. Translinear guaranteed to the 
Republic of Haiti, a minimum investment in tIus island of $15 million 
within the next 5 years in an area of only 4,800 acres. And most im
pOltant, we offered to split the profits of this venture 50-50 with the 
IIaitiun Goverlllllent. 

During the next 18 months, we were subjected to an unbelievable 
series of shuffies and delays. The original contract we amended many 
times at their request and they made no suggestion of change or 
amendment to wluch we did not agree. I made frequent trips to Haiti, 
often for no purpose. Often after I arrived in Haiti, a :Minister fre
quently would say, "We need to reset this appointment 10 days,2 weeks, 
or 3 weeks later" with the promise that with patience, ,,,itll faith, 
that our problems would be solved. I kept the American Embu,ssy in 
IIn,iti fully informed of all the discussions that I had with the Re
public of Haiti. And the only counsel that they were ever able to offer 
was to be patient. 

In April of 191'}, I was informed that Translinear, Inc. could no 
longer fly to Tortue Island-even for purposes of maintenance, inspec
tion or to meet our small payroll or security guards there watching 
the eqnipment. ·When I suggested the possibility of sailing to the 
i:llanu. rather than :flying to the island, if :flying was some problem, 
I was told that if we attempted to do so, our boat would "be blown 
out of the water." 

In :May, 191'4, the U.S. Embassy assured me that we now had per
mission to go to the island, if we would request permission 24 hours 
in advance. vVhen tIllS was attempted, it turned out not to be true. 
IVe made dozens o:f requests and in the next 18 months, Translinear 
was only able to :fly to the island two times: Once on an official inspec
tion trip and once merely to drop a small payroll. 

,T l'lst as disturbing to me as the restrictions on :flight to Tortue 
Island were new su~gestions by the involved Ministers that Trl111S
lineal' now had no rIghts at all in I-Iaiti-merely the right of hoping 
that we might obtain a new contract. 

But then, suddenly, in March of 1975, it appeared that we were 
making progress toward a new contract. I was in Haiti March 'ancl 
April. Early on tho mOl'lung of April 15, I was telephoned at my hotel 
by a Tl'anslinear employee and asked to stop at his house. ·When I 
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arrived 'at his home at about 8 o'clock in the morning I found the 
enlployee quite frightened. He was in tears. I was told that he was 
instructed to get me to his house and to wait there for further 
instructions. 'While he was relating this, a telephone call came sum
moning us in sepa,rate cars to come to a small square in Petionville, 
which is a suburb of Port-au-Prince. I sat alone in my car, where I 
was joineli by an individual who closely resembled a Hollywood grade 
B gangster, even down to the details of reflective sungla.sses, like those 
that had formerly been worn in Haiti by the infamous Ton-Ton 
Macoutes. 

Spealring in English, he refused to tell me his name, and began to 
speak in a cont~mpttlous maImer of Translinear's lon~ efforts to obtain 
this new contract. He purported to be a member ot the government 
and promised that Translinear would receive no contract unless we 
agreed to the following conditions: First. We were to fire our hjghly 
respected Haitian attorney, who had a reputation throughout the 
country of refusing to take bribes or make payoffs, and we were to 
hire a Mr. Sieyed, who I later discovered was 'an employee in the 
Department of Justice. Second. "Ve were to deposit $500,000 in the 
N" ational Bank-'-

Chairman PROX}\!IRE. That is, he was 1n the Haitian Department of 
Justice~ , 

Mr. CARDEN. That is right, yes. 
We were to deposit $500,000 in the NationfLl Bunk of Haiti. 
Third. We were to give yet-to-be-named third parties o11e,-half of 

the stock in Translinear, Inc. fi...nc1, I would say} parenthetically. if 
we accepted these first three conditions, it would be an extorti.on 
attempt to gain operating control of an American company. 

Fourth. We were to write a letter to the President of Haiti, pl'aising 
his adminlstrn.tion and promising to begin work-I should say to re
sume work on the' island in 30 days, if we were granted the contract. 

He made additional demands and statements which included the 
following: First, We were not to mention this incic1ent to anyone, 
particularly to the American Embassy. Second. Unless the dem.ands 
were agreed to, the project would be shifted from department to 
department to department and from ministry to minstl'y to ministry 
and from commission to commission until Translillear would final1y 
give up 'and leave Haiti. vVhen I reminded him that our contract was 
at the point of signature, he chal1engec1 this and said the contract 
would be :moved to another ministry if we did not cooperate. And 
this'is exactly whatllappened. He spoke ot other American companies 
that had grown tired and left, but mentioned a company that had 
received a major mineral development contract because they had been 
willing to cooperate. Third. He concluded by telling me that thel'e 
was another group waiting in the wings if Translinear did not go 
along. And we hr.ve since discovered, at least to our own satisfaction, 
that there is another group waiting in the wings. 

vVhen our discussion was over, the employee, who was obviously 
frightened to the verge of hysteria, then repeated the man's demands 
to me in order to make sure that I llad understood everything in this 
previous conversation. The small, unnamed individual then added 
that our employee was to be the contact for me with himself and his 
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group. W11en he asked for my answer, I replied that I could not do 
anything until I had gone to the American Embassy to discuss the 
'situation. He was outraged at this and in Creole he threatened our 
'em ployee, promising that Translinear would never receive the contract. 

I immediately drove to the office of our attorney, who expressed an 
,opinion that the bribery attempt could, in fact, be real and suggested 
I immediately report this to the Minister who was working on the 
cont.ract. I first returned to the hotel, where Ambassador Crook was 
waiting, and discussed the situation with him. y\T (\ decided that it 
would be best, becauoo of his Embassy expedence, if he reported the 
attt'mpt to the Embassy and that 1, in turn, would go on to the Minis
ter's office, as the attoi'ney had suggested-to Minister Bayard, who 
was Under Minister of Commerce, and was handling the' contmct 
negotiat.ion. 

The }\finistH dhnnissed this incident as meaningless. Ht'. assured me 
that tht're was no othN' individual to whom the President had given 
any authority to handle these negotiations, and he l'eassUl'C'\l me that 
it wus only a matter of days before we would have this elusive con
tract signed. 

Ne'Vt'rtheless, within 2 weeks the contract discussions were shifted 
to anothCl' Ministry and then shifted again to the Presid<.'l1tial Com
mission. I continued to l'ecl'ive assurances that the contract. was close 
to the point of signature. ThrIl, suddenly, out of the blue, in mid
June our Haitian attorney telephoned me, to report that the Presi
dential Commission had been abolished; that there was 110 information 
on the fat~ of this project or any other project that the Commi::;sioll 
was handlIng. 

,:V e sent telegrams and letters to the appropriate individuals in 
Haiti, :md they brought no response or progress. Then, ine4plicably, on 
Oct.ob!.'r 20, 10'1'{). Minister Bayard wrote a very critical letter to 
Tl·n,nslinear. He accusl'd us of trying to usurp the authority of Hn,iti 
on l'ort-ue Island. I returned to him by hand a clarifying letter, but 
discnssions did not seem to be going anywhere. Then I was telephonccl 
in late NoY('mbel' of 10'1'5 by a business friend who to]dme that the 
('ontl'act would h(', sign{'d if Tl'anslineal' would agree to two conditions: 
(1) That anv dispnte hetween Translinear and Haiti would be sub
mitted to Haitian courts rather tha1l to international arbitration. and 
this I readily agreecl to: and (2) Haiti would have to be in chu.l'ge 
of customs and immigration in the island-as had all'('ady been written 
into the contract. However, upon my arriyal ill Haiti, I was pl'esl'l~.tl'c1 
"with an ullc1l'r-the-tubl(\ demand for $50,000 before any dISCUSSIons 
won lc1 take pIael'. ,Yhen Il'efllSl'd--

Chairman Pno}..J)[rRE. Could you give us a little bit of detail as to 
how this $50,000 c1l'mand was made, who made it, and so fort1) ~ Do 
yon have any evidence whether that was a demand from. a Govern
nll'nt ('mplovl'l' ~ 

Mr. OARDEN; All right. 'Wll(m I arrived at the. international airport 
in Haiti. I was met bv two business friends who took me to their home 
flnd said thot. as soon as th('y made a telephone can to the. :nfini!=;tel', 
thllt we would go to his holme. The telephone can was made. They 
obviously were disturbt'c1. They spoke to each other for a while in 
'O),l'ol(', which I do not, nnderstand. And then they toM me. that there 
would have to be a $50,000 payment to the Minister before the con-
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tract would be signed. I demured in tIris. There was further discussion. 
One of them--

Chairman PnOXUIllE. rrhese were two business acquaintances of 
yours? 

Mr. CARDE~. Yes; they are Haitian businessmen, and I would 
preferl frankly, not to identify them. 

Cha1l'lultn PnoxluillE. IV" ell 1 am not asking you to identify them. 
Can yon give us any reason WilY you would feci that their demand was 
legitimate and was the demand of the Haitian Government oflicials ~ 

Mr. CARDE~. Yes, I have 1010wn these gentlemen for the 4 years 
~hat I have been going to Haiti. They were VCl.'y interested in the 
Island development and had helped frequently behind the scenes ill. 
our attempt to ~~t the contract. They illtroducedme to several mem
bers of the HaltIan GO\rernment that I had not been able to meet. 
They had neYer done anytlring ill the whole 3% to 4 years that I hacl 
been going to Haiti to make me feel that they were anything but 
friendly and interested in the island do,relopment. Both of them 
'yished to len:se land On th~ island and both of them wis~lCd to. ~)ut 
free port busmesses on the Island. They are very substantll11 Haltum 
men, 

After Some further conversation, one of them went to the IVIurister's 
home and returned and said "It is all over." And then we discussed 
some more why $:')0,000 wonld stand in the way of the contract, when 
there was so much promise to the Haitian State with the shminO' of 
the contract and of future profits qlat were to be divided wi~~ r.raiti: 
One of them went buck to tht> Milllstcr's home the next mOl'llmg n-:'~L 
argued and talked supposedly for a couple of hOllrs thcl'e and returned 
and said, "It, is no use." 

After I had refused this bribe attempt, 110 further discussions took 
place, I was to1d by se.yci'al souret'S tlmt the Tortue project was now 
dl::'ad for good. T1u1S, a project that began with such great hopes and 
pt>rhans misplaced idealism approxinlate.ly 4: years and $3 million 
('arliel' ('ndt>d with a whimper and not a )';ng. During these 4 years, 
Translineal' offirers, employees and agents had made ovet 150 trips 
to Haiti on beha1£ of this project. I Imve mude 31 myself. 

In all that time, we neyer asked for a single thing we did not con
tract. for in 1972. 'We then paid nearly $1 millioll for the leasehold 
d('velopment right.s to 4,800 acres of h'ce pod land. lYe have been 
refused Jense1101d title to this land, wo have been dE'uied access to tll(} 

equipment and matel.'ials we we.re forced to leave therE'. For 3 years, 
we have wutched the eJE'ments destroy the work we did oll,the Island 
and turn nea,rly one-half million dollurs worth of equipment and sup
plies into nwted wrecks with little more than salvage'value. And, :for 
g years, we 1111\Te been tokl to have patiencct and we 'Wouldl'ec<,>,lve a 
new development. contract 'fol' Tortue IsliL\\d. The reward of our 
11utience has been two sleu7.Y hribel;Y attempts, rondnllec1 denial of 
leasehold title to the Jand, and a demal of access to OUl' t>qmpment. 

Onr conservative feasibility study shows that if this project. hac1 
been al10wed to continue as it Rtarted, bv ,)\llv of 1977 it would have 
had a conservative llet worth of $2:'{ million. Iror.~tcany, the Republic. 
of Haiti would have shared one-half of the profits of this sucress. 

In my Jast official communication with Hn,iti in my letter to M:i.ni~ter 
B'.yal'd of October 23,1975, I told him that Translinoar was not trymg 
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to force Haiti. to compromise- any point or principle of sovereignty
that we were willing to discuss and compromise on any issue between 
us in order that we might both reach the goal of resumption of a 12rom
ising joint venture development of Tortue that would be profitable 
and beneficial to both parties. 

Senator, I am not a wealthy man. I have very little money and very 
little stock invested in Translinear. I can honestly and sincerely say 
that for the past 4 years I have invested my lifa in this project becaus(~ 
I believed in what it could mean for the Republic of Haiti and fOl' 
the people there. I am not only distressed, however, for the loss of 
what this might have meant for Haiti; I am distressed for the loss it 
represents to the Translinear stockholders, particularly Ambassador 
Crook, Mr. Beckham, Mr. Robert Fanning, who are the three prill" 
cipals of the Trans1inear investment partnership. They have poured 
a large percentage of their fortunes and their emotional energies into
this project. They have always insisted to me and to other people in 
this project that our relations with Haiti, the other stockholdel's, onr 
suppliers, and potential investors should always be one of honor and 
honesty. It is for that, the loss to these men, the loss to the people of 
Haiti, the loss of jobs, the loss of skills, the loss of needed foreign 
exchange that this country could have received. Senator, that I fe£'1 
it is a tragedy that this project should haye ended in the mumler it elid. 

Thank you. 
Chairman PROX1t:IIRE. Thank you, Mr. Carden. Now, Mr. Crook. 

STATEMENT OF WILLIAM H. CROOK, CHAIRMAN OF THE BOARD, 
TRANSLINEAR, INC., AND FORMER AMBASSADOR TO AUSTRALIA 

Mr. CROOK. Thank you, Mr. Chairman. 
Chairman PROXMIRE. May I say, incidentally, we will be happy to 

have your report, which details the developments in a very helpful~ 
chronological maImer, printed in the record in fulU 

Mr. CROOK. Thank you, Senator. 
Let me express my appreciation this subcommittee and its distin

guished members and to you, sir, and to your efficient staff and to Sen
ator Bentsen for his expression, and to Congressmen Long 'anci Pickle 
for their comforting support. 

We have 'been involved in Haiti for 4112 years. And during that time, 
we have come to have an extremely high regard for the Haitian peo
ple-for their hopes 'and their aspirations for the future. The more 
than 300 Haitian men and women who worked for us during those 
years, both in offices in Port-au-Prince and in the various projects on 
the Island of Tortue, have worked hard and energetically. Had our 
project been permitted to continue, and had its growth been on sched
ule, that number would have increased by now to over 6,000 employees 
working for us and for our cliients who wanted to establish industries 
011 the island. 

We do not come here in a spirit of troublemaking or hostility, but 
out of a genuine concerll for what has occurred. Nor do we wish, undeI' 
the circuJIlstances of what is happening today, Senator, to appeal' 

1 S~e r~port entitled "Summnry ot Relntlonshlps Between the Republic of Haiti and 
Trnnsllnear, II¥!., beginning on p. 125. 
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smug or sanctimonious about refusing to deal under the table. :We can 
understand the almost ir.resistible temptation on the part of American 
businessmen to simplify negotiations, end dell1-ys, 'lIt expenses, and 
assure profits by passing out American dollars to officials who can cut 
redtape, guarantee signatures and deliver contracts. Such practice is 
easy to rationalize, when others are doing it and when competition is 
1ierce. The responsibility of representing stockholders abroad is a 
serious one. And while we are sure that our decision to resist 'bribery 
and extortion was right, we are equally sure that the decision. was cost
ly to our stockholders and ruinous to our company. It is my opinion 
that no one wants to pay bribes, either voluntarily or under duress. 
And everyone lmows that a climate of bribery and extortion is expen
sive, inefficient auc1 unhealthy. An international code of business 
ethics is badly needed, and I believe 'would be enthusiastically sup
ported by American businessmen abroad. 

The decision my company made nearly 5 years ago to invest in 
Haiti was the rrsult of cautious and careful and thorough research . 
.1\.. llew government was in power in Haiti, 'and the young President 
had proclaimed, "~1y father brought the political revolution, I will 
bring the economic reyolution." The contracts an.d agreements under 
which we would be operating were carefully researched by some of 
the best legalminc1s in Canada and the Unj~'ed Stb.tes. The initial in
volvement of my company was that of a ll'tanager and subcontractor. 
As events developed, however, lye found ourselves the pJ.'Iincipal de
vclopel' and investor. The molltw invested belonged to the principals 
of Translinear and to a few stockholders. It came from our own re
sources, and from bank loans personally guaranteed and repaid by 
us. 

To assure ourselves of the validity of the contract existing between 
the nepublic of Haiti and Dupont Oaribbe.'1n, Inc., we sought and 1'e
ceivecl the opinions of the American Embassy in Port-au--Prince, the 
School of Law at Southel'll l\Iethodist University, and the opinions of 
prestigious law firms in J\fontreal, Canada and Dallas, Tex. 

The contract under which we were acting was signed by the Presi
dent of Haiti und by every member of his Cabinet. The contract con
tuined stipulutiw cla.us~s against exappropriation and confiscation, and 
we proceedecl to invest ill confidence. 

Our first m!LjOl' outlay was in the amount of $800,000 to lease ap
proximately 5~000 acres on the east side of the islar.d. Before begin
ning development, we sought and received the title opUnion from 
Haitian legal counsel. I quote the concluding paragraph of that 
opinion: 

Therefore, Translinear, Inc. has a clear chain of title to the Government land 
released by said Goyernment or Haiti to Dupont Carlbbean, Inc., and the trans
fer of leasehold interest regarding this land has been effected in accordance 
with Haitian law. 

Almost simultaneously we entered into a construction contract with 
a HI,ajor .t\.unel:ican firm and began building 20 kilometers of roads and 
installing infrl:tstructure. High altitude aerial photography and land 
snrveys were completed. A thorough ecological study of the tides and 
currents and p1'eyuiling winds was made. The architectural firm of 
Hel1nmth, Obata & Kassabaum of St. Louis was commissioned as mas-
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tel' architects for the project. ",yithin a matter of months more than 
$2 million had been invested. Const.ruction was ahead of schedule, and 
demands for hotel sites, industrial sites, marinas, housing sites and 
investment acreage was far greater than anything we had anticipated. 
",Ve had been told that there was little water on the island and that 
the limited supply in existence would stunt the development. With
in a matter of a few months, expensive exploration led us to a major 
discovery of ample artesian water-ample enough to support a popula
tion of 10,000 people. 

Suddenly, without warnin§! and without cause, Haitian officials of 
Cabinet rank aI'rived on the island to inform us that the project was 
closed. We were told that because of litigation between Haiti and a 
third party, litigation having nothing to do with Translinear, all work 
was terminated. Bulldozers, earth-moving equipment, rock crushers 
and a helicopter were abandoned where they sat. 

Approximately 20 kilometers of finished road was left to deteriorate 
and return to the jlUlgle. Our manager and foreman were hustled off 
the island, leaving behind them valuable files of engineering plans, 
bluprints, surveys, topographical maps, aerial photography and sub
division plats. A Haitian Army soldier was ordered to stand guard in 
our camp. Empty barrels were lined up on the runway so that our 
plane could not return, and officials of Translinear were informed by 
the colonel of the airport in Port-au-Prince that any attempt to reach 
the island by boat would result in the Armed Forces of Haiti "blow
ing the boat out of the water." ",Vhen we asked for explanations, we 
were told that the situation had nothing to do with Translinear, t.hat 
the Govermnent had no complaints with Translinear, that Translinear 
had met all of its obligations, and that in time we would be per
mitted to return and resume construct.ion. For a period of several 
mont.hs, at the expense of over $2,000 a day, we stood ready to re
turn. But, as the Government continued to delay and to deceive, it 
became apparent to us that our equipment hac 1 been confiscated and 
our assets exappropriated. For more than 2 years, almost 3, we have 
been forbidden access to our own leasehold property, and to our equip
ment and material. I Illlade one inspection trip in the presence -of a 
military guard during that time. Filla)ly, in April of 1975, 2 years 
after the c1osedown of the project, we were informed that the last of 
six contracts drawn by our attorneys, modified, chan~ed and amended 
at the request of the Haitian State, was acceptable and would be 
signed by the President of Haiti. 

Within hours of receiving this official assurance, the outrageous 
extortion attempt, narrated by Mr. Oarden, took place on April 15, 
1975. Within an hour of this incident, I had reported in detail to the 
Deputy Chief or Mission at the U.S. Embassy in Port-au-Prince. 
The threats in the extortion attempt all came to pass. The island is 
stili closed. We have been told not to retul'll to Haiti. Negotiations. 
havo ceased, all protests have been ignored, expensive plans and vital 
information concerning the project are in the hands of the Haitian 
Government; we have sustained staggering financial losses, and the
dallllage to Translinear, Inc., is in the milhons of dollars. In a final 
attempt to have this injustice addressed, I wired a protest to the Presi-
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dent for Life of Haiti and appealed for intervention on our behalf. 
I concluded the wire by saying, and I quote: 

We have aoted in good faith, we bave obeyed every law, we bave observecl 
every ethic, we have complied with every request and followed every suggestion 
of your government. We are not promoters. Money investecl bas come from the 
stockholders of our company and from bank loans. We are honest and SUCCCl'S
iul business men asldng only for the protection of international laws and the 
privilege of investing in your Country on fair terms and in an llOnorable man
ner. 

A copy of the telegram was sent to the U.S. Secretary of State. Neither 
the government of Haiti nor the government of the United States 
has replied. 

Chairman PnoX1l11RE. What was the date you sent this to the Sec-
retary of State ~ 

Mr. CROOK. July 16, 1975. 
Chairm!lJn PnOXl\fillE. About 8 mont11s ago ~ 
Mr. DARDEN. That is right. 
Mr. CnooK. I might say at this point, :wrr. Chairman, that statement 

is no longer accurate, because as of Friday of last week, the State 
Departme:n:t did respond. 

Oh.airman PnOXl\IIRE. After we had asked them to appear and·testify 
on this matter and after they lmew you were scheduled to testify be
fore a congressional cOlmnittee t.odisclose what your experience had 
been with the State Department ancl with the Haitian Government, 
correct? 

Mr. CnooK. Yes, sir. 
Ohairman PnOXl\UnE. Go ahead. 
Mr. CnooK. 'Ve do not know why Olu' assets have been taken from us. 

There have been no problems with the population. No labor problems. 
No complaints from the people. On the occasion of our one inspection 
trip, the newspaper on the north coast ran -an editorial which heartened 
the drought stricken area, and I quote from that: 

I-,ast Saturday, On a special plane, the Americans, Mr. William Carden and 
Mr. 'William Crook, members of: Translinear, arrived accompanied by some 
Haitians. NatuaUy this visit was the subject of tIle week. Therre bas been much' 
tall, and tIle people can see the morning of better days for the complete north" 
west; the reopening of the project which the population have waited fOl' for 80 
long. The company will be received back with joy. 

The closest thing we have ever received to a complaint from official 
sources was contained ina letter of October 20,19715, from the SeCl'e
tary of St3Jl;e of Oommerce and Industry, Helll'i P. Bayard. MI'. Bayard 
rebuked us and accused us with :interfering with national sovereignty 
by appealing our case to two U.S. Senators-Senator Bentsen and 
Senator Kennedy-asking them to inquire in our behalf as to the 
reasons for the closing of ,the project 'and the coniisc3Jtion of material 
and equipment. However, while the first paragraphs of that letter con
tained the rebuke, the concluclingl)aragraph read thusly: 

We want and we are ready to meet at a date convenient to you, the represent
atives of Translinear, on an 'official ·basis in order to work with you 'on a con
vention project which would be mutually advantageous to Haiti and to Trans
linear. 

Thus, our multimillion-dollar puzzle. There have been no charges 
brought against us by any official of the Haitian St3Jte at nnytime. 



124 

.There has been no negative publicity against Translinear in any Of 
the newspapers of Haiti.·No complaints have been lodged by work
men, by landowners, by merchants, or by any citizen. We have violated 
no customs, broken no laws. 1Ve have left no bills unpaid behind us. 

Our files are replete with official letters and communicrutions from 
high Cabinet level Haitian officials. These letters are positive, encour
aging, and even enthusiastic. They recognize our interest and our in
vestments 'and our expenditures. They tell us our investments will be 
protected. They tell us our contracts are being studied and with the 
exception of minor modiHcations ,,,ill be acceptable. As you can imag
ine, since we have made more than 150 trips to Haiti in the past 
fi years, we hn.va met many officials ·and had numerous meetmgs in 
Government buildings -with 'authorized Government people. These 
people have always been courteous and always affirmative. But C011-

trasting their gentleness and their courtesy is the abusiveness of an ex
tortioner. in the park who purports to speak for the Government-for 
the President himself-who predicts that if we do not comply with his 
demands the contract will not be granted and negotiations will be ter
minated. These predictions have come true. From the American Em
bassy at various times we are told that the problem is smuggling, but 
we are not smugglers, and that problem does not exist with us. vVe are 
alRo told that the problem relates to national security, but our company 
is inllo way a threat to the Haitian people or to the state. We are told to 
be patient and we think we have becn patient. After an approximate 
$3 million of actual cash investment, not to mention the f'everal pend
ing projects and money actually in escrow by hotel builders, developers, 
and others from ItaJy, from France, from Canada, and from the United 
States, the stockholders have demanded of us explanations and action. 

,Ye believe the project to be more valuable than ever. The beautiful 
Island of Tortuga. discovered by Oolumbus, served as tIle pirate baRe 
duI'ing the days of the Spanish Main and is one of the most dramatic 
and enchanting sites in the world. It is sitnated directly under the 
major airlines from Miami to Port-an-Prince, and is in the midst of 
the sea lanes of the world. \Ve have found abundant water. ",Ve have 
opened up one end of the island with a 20-kilometel' road. vVe have 
proven that the Freeport concept is extremely popular to industry as 
wel~.:~ t? illClivi~lunl investor~. ~rhe United States, along with oth~r 
natIOns, IS spendmg severalnulhon dollars through the lnter-Amen
can Bank to build a major highway from Port-au-Prince to the north 
coast. This will make the island available for the first time to the 
thousa.nds of tourists of Port-au-Prince. ",Ye believe this project will 
be completed by others. ",Ve believe that the Haitian State already 
knows who those others will be. Translinear has taken all the risks, 
paid a 11 the bills and suffered all the loss. The land is there, the infra
strl1cture is there, the plans and the engineering are there, and the 
equipment to contimte to work is there. 'By right of lease and of law, 
these assets belong to American citizens. But any hope of regaining 
them appears to us to be remote. 

So we have come to ask your help in the recovery of our assets. As 
Ameriean citizens we are grateful for a government that will hear us'. 
pu\ ~ think I speak for American business abroad when I say "hear
mg" IS not enough. ,Ye must also be protected and supported. . , 
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On April 2, 1973, I received a letter from the ..I:unerican Ambassa
dor in Haiti. From that letter I quote: 

:Minister of Finance, Frllncisque, has as.sured me that the interests and in
yestments of Translinear will be protected and that he b'Jpes your company will 
continue to carryon its wOrk in Tortuga. Signed, Olinton E. Know, American 
Ambassador. 

ThankYDu. 
[The following report was attached to Mr. Crook's statement:] 

SUMllAnY OF RELA'l'IONSHIPS BETWEEN THE REPUBLIC OF HAITI AND 
TRANSLINEAll, INC. 

1970 

December 4-0riginal COllvention signed between Republic of Haiti and Du
pont Caribean, Inc., a. Texas COllloration headquartered in Eastland, Texas. 
Convention provided for 99 year lea,se and freeport statu:! for 11e de la Tortne, an 
85 square mile island off the north coast of Haiti. The island was infamous in 
17th and 18th centuries for pirate activities but in 1970 it was an undeveloped 
area containing about 10,000 people existing in a comlition of extreme poverty. 

1971 

April 5-Convention becomes official through publication in government; 
paper Le Moniteur. 

July 13-first meeting between principals of Translinear partnership and Du
pont Oaribbean, Inc. :Mr. Don Pierson was President of DOl. 

July 27-Mr. William E. Orook has telephone conversation with U,S. Ambas
sador to Haiti Clinton Knox, who assures him of Convention's soundness and 
legality and new favorable investment climate in Haiti. 

September 28-DCl signs a management contract with Equity Capital !lIan
agement OOllloration (EOl\!) , a company owned by the Translinear partner
.ship. 

October-Architectural firm of Hellmuth-Obata-Kassabaum retained to aevelop 
master plan of project. 

November 20-Securing of Jean Claude Leger as Translinear attorney ill 
Hniti. 

November 30-Amendment o;f Convention between Haiti and DCI (requested 
by Haiti). 

All'. Robert A. Fanning, Trnnslinear partner and attorney, secures release of 
1,650 cnrreaux of land on Tortue for :first development activity (approx. 5,200 
ncres). Signed copy of release by Minister o;f Finance, ll'rnnci~que. 

1972 

J nnuary 20-Convention amendment published in Le l\Ioniteur. 
January 20-1000 acres of land on TOl·tne leased for 99 years by International 

Business Ventures (lBV) , a joint venture controlled by the Tl'anslinear 
partnership. 

February 7-Reception for leading Haitian government officials and business
men at Haitian restaurant, La Lanternne. Progress report and development plans 
presented. Preliminary Planning Report brochure distributed' and architectual 
model of IJroject shown. 

February 10-Translinear receives $15,000 check from pharmaceutical group 
wishing to lease land for manufactUring facility . 

February 24-Contract between DOr and Translinear partnership for Trans
linear to lease additional 3,800 acres of land on Tortue and one seat on :five man 
Dupont Oaribbean Free Port Authority (DOFPA). This organization was pro
videc1 for by the Convention and was t.o be a quasi-sovereign body that would 
admiuister the Island as a ;freeport. Ttanslinear forms Translinear, Inc. 

February 27-Completion and public!j.tion by TraI).slinear, Inc. o;f :financial-
feasibility study of Tortue project.' . 

April 11-;-SepaJ;ate letters from Translinear attorney ~ger to Haitian Minis
ter of Finance. Francisque, and Haitian Director of Contributions, Merentie in-

78-54.7-77--9 
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.~orming' th(>lll of Tran"liu('ar'" Rnh-Iease from DCI :lud Trunslineur's right to onE' 
Feat on Freeport Authorit~· (DCFPA) . 

• \prH 12-Amend(><l contract between TraUl'liu(>:ll' anel DCr. 
April 21-23-Administration aide of Haitian :\Iinist(>r of Iuterior and Defen~(> 

Luclmel' Cambronne, 1\11' .• Tean Buker in Dnllns. AS~lU'es Translinear of Haitian 
illt(>l'(>st ill project and SU]l))Ort of 'l'ran~lin(>ar's <lev('\o))ment efforts. 

A))ril-Tram;linear arranges for und finances STIlT(>y of released zone of Island 
(first survey ever on Island). . 

:\Iay-Translinenr, Inc. o))ens bank account in Banque Nationule in Port-au
Prince nnd leu Res offic(> in airport. 

:\Iay 12-I.i2tter to Haitian Interior 1\Iinister Cambronne detailing Translinear's 
IU'ogress on the dl'Yelopment. 

1\lay 23-Survey of Island l:mbmitted to and accepted by Department of Con-
trihutions. Receipt for "ur"ey returned . 

. Tune (,)-TJette1' from Department of C'ontrihutions confirming lease. 
J11ne 14-Letter of response from Attorney Leger to Contributions . 
• Tuly-Mr. Jim Hobbs, Trnnslin(>ar, Inc .• Execntiv(>-Yice President, 1110\-(>S to 

Haiti to become project director of Island develollmellt. 
July-Tram;linear, Iuc .. op(>ns office in Port-au-Princf' air)1c;'t. Perhaps the most 

impressive office in Haiti. the facility wall designed by Haitian architect l\Iax 
EI\:lIc1. Tramllinear iR the only non-airline hllf;ine~R in thE' airport. 

Late July-Completion of the topographic mapping of the released zone of the 
Islflnd. 

August 4-Letter from O. T. Beckham to :\11'. Don Pierson. Pr(>llidE'nt of DCr. 
containinp,' long' list of items urgently needing action of Freeport Authority and 
asldng PierSOll for 1I1(>eting of DOFPA as soon as possible. 

Augnst lO--Al'rival on'l'orfue of construction harg-es and beginning of firRt COI1-
struction activity. Translinear, Inc. had Rigned $455,000 construction conh.·act 
with Inaian River Comltru('tion 00 .• of Ja<,I;:l'onvillf', Floricla. Initial contract 
W:Hl for roads and engineering' work for airport. dock amI first hotel. 

Ht'('('ipt from 1\la]1co of eompoRite 30" x 06" CO]Ol' aprial maD of IFIanc1 shot 
frol11 2.500'. 

AllgU~t 14-M:eeting with Amba~~m(lor Clinte at U.S. Em1)nR~y to ('om-
lila in of DCI's c1ist'l1]1tiv(' a('tivities towarel Trflnslinear in Haiti. 

Augnilt l4-TranslinE'ar r(>reiv('s from DCT a "cease and desist" lettf'l' ('nllin~ 
for Rtol}pn.ge of nU work on Haiti untll $~;o.OOO construction permit paid to DCI. 

Augnst l5-DOI has barrelR placec1 on runway at Tortl1e to llr('v(>nt TrnnRlinear 
])lane from lamling. Action evokes allgel' of Haitians and prompts r(>buk(> of 
Pi('rSOll by Ambassador Knox. 

Angust 16--Trlmslin(>ar I('tter to Mr. Antonio Andre, DiJoertor of Xational 
Bank, asking fOl' his ac1vicE' regarding Pierson's demand of $50,000 before Tram;
linear can continue worl;: on Island. 

l\Ir. Amlre tells Translinear attorney. Leger, that Haiti is 11]lRet with Pi('t'son 
adions and is about ready to take action against him. 

SE'pt(>mb(>r 6--Haiti, under leac1ership of Antonio Andre aml Intt'rioJ' :\Iini~t('r 
('mnhronne, {'alls meeting with DCI personn('1. They farce DCI to admit valielit" 
of DCI-Translineal' contract. confirm vnlidity of Translinear SNIt on Frpepm:t 
AutlJOJ'ity, requf'st letter nmning 1\fr. 1Villiam H. Crook aR rrram;linpar reT1l'eRenta
tive to Freeport Board, anel give clearance for Indian River Construction Com
pany to r(>sume work. 

September 7-Letter from DCFP A signed by PiE'l'RO'J1 ancl Weher .AI exandre 
(Haitian representative) saying that Trallslinear can 1'(>S11me wor1;:. 

September l2-TJetter to Haiti anel DCI announcing William Crook as Trans
linf'ar representll tiYe to DCFP A. 

Sf'ptember 12-Lett(>r to DCFP A containing docllments detailing rrranslinear 
construction plans on the Illlanel. 

Sf'ptember-HOK pIotll first subdivision on Island-107 lots. 
Octobe, .. 4-ProgreE's report to Antonio Andre nccompnnying $15,000 chpck to 

E('nublic of Haiti (which was due on October fi as part of DCI's contractual 
ohlilmtions to Haiti-allRumed by Translinear uncleI' April 12 contract with DCI). 
Chf'ck was never cash(>f1 by Republic of Haiti. 

October 11-1\:[1'. Andre instructs Hobbs to write DCI letter l'equesting meetin'" 
of DOFP A as SOOIl as possible. '" 

O<'toher 20--Mr. Ane1re instructs Pierson to hole1 DCFPA in his office at 
1 :00 P.1\{. Pierson cloes not come. 
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October 23-Hobbs meets with 1linister Cambronne nU(l is aS~Ul.'ed of Gov
ernment's backing to move forward with DCFPA meeting to obtam approval of 
Translincar's requests contained in September 12Iettel·. 

October 25-Le"'er issues title opinion on validity of Translinear land lease. 
October 27-M-:' Andre sends telegram to Pierson calling for DCFPA meeting 

on Noyember 3 and asks Pierson which Translinear partner Pierson wants Oil 
DCFPA board. 111'. Al1dl'e also instructs Leger to ha,'e Translinear representa
tive at the scheduled meeting. 

r,ate October-By end of. October Translinear is l101£1ing 37 license applica
tions accompanied by -oYer $75,000.00 in checks for presentation to DCFP A. 

Noyember 2-telegram to 111'. Andre that William Crook will represent Trans
lineal' at meeting. 

November 3-Pierson does not ap,Pear for meeting. 
Xoyember 10-Contract between. Translineal' and Daniel Boul'derau, French 

hotel clutin owner, for $215,000 for hotel site on Tortue. Condition of contract fOr 
vaUdity is meeting of DCFP A. 

Noyember 15-dismissal in Haiti of Minister Cnmbl'onne. 
Novembel' 16-visit to State Department by William Cart1en, Translinear, Inc., 

Administrative Vice-President, requesting advice and direction 011 l)roblems 
faced by Translineur in Haiti. 

Novmeber 29-HOK plots second subdivision on Islaml. 
Late November-O.P.I.O. filing conlplete for Trallslinear project except for 

approYalletter fl'om Haitian Government. 
Decemher I-Letter to :1I1inister Francisque requesting bis signature on letter 

l'equirecl for O.P.I.C. Insurance. 
December 6-::\leeting with i\Iiliister of Interior Roger Lafontant. Presentation 

of report RhoWlllg r :(blems Trunslinear is haying; list of decisions urgently. 
needecl from DCFPA presented i\linister Lafontant reports he is DCFA. member 
replacing former Minister CambronTi.c. He sets up meeting for Translinenr with 
1Ir. lmore who says that Pierson has two ,Yeel,s to have meeting of DOFPA or 
Government will talte action against him. 

December lS-Doth Miuister Francisque null. :\11'. Anclre tell Hobbs that Haiti 
will not sign O.P.I.O. lettel' until Haitiun problem with DCI is. resolved (but that 
it will be signed. immediately at that poi.nt). 

December 28--Letter to Ancll'e Theard, Director of Tourism, asking for his 
help in getting things mOving. 

December !!9-COllYel'Sation with Herye 1Iichele. Consul General of Haiti in 
Xew York, WllO promises to help when he goes to Haiti in January. 

En(l of December-Completion of H.U.D. minI!: for sale of Haitian land to 
U.K. citizens with the exception of letter from D.C.:b'.P.A. stating it is admin
istrative authority 011 the Island. DCI refuses to senclletter. 

1973 

Jonual'Y G-C'l1.rden gOes to Haiti ancl meets with ::\Iinister TJafontant and 
Consul :\Iichel Wl10 report j'hat GoYel'llment is ready to take action against 
PierSOll and that Tro.nslinear's interest will be protected . 

• January li:i-HaitianllOtel owner Clement RolJitale signs provisionallease fol' 
$164,000 of 1l0tel1and . 

. Tanuary 28--Gr0l1p of Italian developel's sign contract for $1,000,000 worth of 
l:lllrl on TOl'tue with option of $1,000,000 more. Condition of Contract is meeting 
of DCFPA. 

January 22-Letter to :\11'. Audre asking what to cIa about uucashed $15,000 
check. No reply. 

Jall11[lry 22-Filh1g of paperS to set up Translinear (l'Haiti ond deposit ot 
$5,000 required for same. This done at the suggestion of Haitian officials. 

1!'elJruary 8-9-Trip to State Department by Carden aslting' for advice on 
worsening Haitian situation. Polite reception but State refuses to get involved. 

February 14-20-0a1'den in Haiti. Is told by :Minister Francisque that Haitian 
patience with DCr is gone and action expected soon. 

February 28-PierSons1lmmo1led to ofiice 9f :Millistel' Fl'ancisque. Is told legal 
~~'tion .is gOing to be started against him for purpose of cancelling cO)ltrnct. 
lrallshnear attorney Leger also summoned to ofiice where ]le is told of govern
ments plans a11(l is assured that Trallslin~al"s interests will be respected amI 
lIrotectecl by Haiti. 
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March l-Pierson called to Court in Haiti and Government asks for temporary 
restraining order-allegations include failure to form Freeport Authority. 

March 8-Haitian court meets to indict Pierson and to announce plans to 
bring suit against him. 

March l8-Findings of the Court in Haiti issued in favor of the Government . 
.order issued to stop work on Island. 

March '22-Carden in Haiti. Meets with :Minister Francisque who assures 
lhim that although all of Pierson's activities on the island will be stopped that 
Translinear will be allowed to continue work after a brief interruption; 

March 23-Ministel's Francisque (finance) and Fortune' (justice) come to 
Island where Government attorney Jeanty issues order for work stoppage. 
~'ranslinear is told it can resume work the following :l'tIonday. On Monday 
~'ranslinear is informed that the stoppage must continue. 

At time work was stopped. Translineur had invested over $2,000,000 in the 
project. Over 20 kilometers of roads had been constructed and construction was 
iI.'eady to begin on a major airport, dock, and the first hotel. 

March 27-Carden visits Commerce Minister Jean-Leberre, who assures him 
of President's interest in continuing the project and suggests writing letter to 
President. . 

Letter to President Duvalier explaining Translinear's development activities 
tLud e:1..-pressing concern over the work stoppage. No reply. 

1.farch 28-Letter to Ambasador Knox expressing concern over the worlr 
stoppage. No reply. 

lVlarch 30-Translinear, Inc. files suit in U.S. against DOl and Picl·son. 
April 2-Letter to William Crook from Ambassador Knox indi<'1ltillg he had 

received assurances from Minister Francisque that the interests and investments 
of Translinear would be protected and expressing the hope that Translinear 
would continue its work. 

April 4--Letter to Minister Francisque asldng for clarifieatiun of Translinear's 
position, where Translinear should take the requests thnt ",QuId normally go 
to the DOFPA and what Translinear should do with the license nquests and 
cashier checks being held by its Haitian attorney. N,) reply. 

April 10-Letter to new Secretary of Commerce Serge FOUl'cand asking 
for his help in resolving work stoppage. No reply. 

April 1l-Letter to President Duvv:lier expllti)lI:ng financial burden worl, 
stoppnge places on Translinear. Letter also explaiils Translinear's :reasons for 
bringing suit against DOl. No reply. 

APlil 12-=-Pierson attempts to call Freeport 1.Ieeting. Carden is in Haiti and 
instructed by Minister Francisque not to attend. 

At the request of MInister Francisque letter is sent to him detailing list of 
decisions needed by Translinear from the DOFPA or its equivalent. 

May 8-Telephone conversation between Ambassador Knox and William 
Orook in which Ambassador promises to get President to make affirmative 
statement about Translinear and the future of the project. 

Mid-May-Translinear distributes newsleiter in French in Ham relating its 
development activities on Tortuga up to that time. 

:M:ay 22-Letter to President Duva'lier recalling the two previous ~etters sent 
to him and asking for (1) a firm conveying of land title to Translinear of the 
4,800 acres it had leased; and (2) the implementaton of a working Freeport 
Authority. No reply. 

1.fay 29-0arden meets with Minister Fourcand who says nothing can be 
done about Translinear's problem until Government solves problem of urgently 
needed sugar mill. Carden promises to fiud investors who will build the mill 
and Minister promises if he does that Trunslinear "can have anything it wants 
on the Island." Ca:l'den tens him Translinear only wants wllat it contracted for. 

June i-Letter to Haitian Ambassador to U.S., nene Chalmers asking for 
appointment to discuss situation. 

June 4--Letter to Minister FOllrcand regarding prospective investor for sugar 
mill. No reply. Several telephone caUs to Fourcund regarding jnvestors for a 
sugaT mill received the uniform response that he was not in. 

June 5--,M:eeting with Ambassador Chalmers in Washington, D.O. He promised 
to help. Carden. while in Washington, aiso meets with representatives from 
O.P.I.O. and the State Department. 

;rune 7-Follow-up letter to Ambassador Ohalmers explaining s~tu~tion. 
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June 7-Telephone call from Attorney Leger reporting on reassuring meeting 
with ~Iinister Francisque. Letter sent to Minister Francisque, No reply. 

June 21-First showing of Tl'Illlslinear financed multi-media production of 
17-minute film: "Haiti: Pearl of the .Antilles." Production and equipment 
cost approximately $15,000. .An English version kept in the United States: 
a French version set up in Haiti. 

July-':""Film shown privately in Haiti to numerous ministers and govern
ment officials. Unvarying comment that film was the best that anyone had ever 
produeed about Haiti. 

.August 22--Film shown at large reception for Haitian business and govern
ment leaders. Representative of Palace pl'esent. 

August 27-Judgment of Haitian Court given, finding .DCI in breach of 
Clauses 6 and 7 of the Convention and cancel the I..lonvention, Attorney Leger 
tolcllly Minister of Justice Jeanty tllat 'r~anslinear's rights are protected . 

.August 29-.Attorney Leger and Carden visit Minister of Information and 
Coordination Paul Blanchet who says problem and statement of whnt Trans
linear wants . 

.August 31-Carden !'isits :Minister FOUl'Cllnd who is very evasive about when 
Translinear can expect to return to work. 

September 4-Follow-up letter from Leger to :Minister Blanchet. 
Septemller 5-Copy of Blanchet letter to Justice Fortune's asldng for his advice 

and help. 
September 7-Minister of Justice Jeanty, on instructions from President, caUs 

Leger to give him certified copy of Court decision. 
Minister of Finance, Bros, cl,llls Attorney Leger to his officer to discuss moving 

forward with project. They discuss 'rranslineal"s need of letter for O.P.I.C. 
and letter reaffirming land title. Letters are promised soon. 

September 25-Carden meets with officials from Departments of Commerce 
and Justice, but promised letters are not forthcoming. 

September-DOl case appealed to the Haitian Court of Civil .Appeals. 
October 1-3-Carden has three meetings with Minister Fourcand. Is told in 

tllird meeting' that President wants statement from Trnnslinear of what it wishes 
to do. 

Octoller 4-Letter to President Duvalier outlining Translinear's position and 
asking for clarification of Translinear's pOSition in view of August court decision. 
No reply. 

October 4-Letter to Minister Fourcand outlining what Translinear would 
like to do . .Answer promised by Octobel·12. 

October 12-No answer. 
October 12-Request from Haitian-American Diversified, Inc., an American 

firm, for 370 a,cres of industrial land on Tortue. They represent 30 companies 
and over 4000 light assembly jobs. 

October 23-Letter to Mlle Josette Philippeaux, Charge dt Affairs at the Haitian 
Embassy in Washington, aslring for help in getting an answer from the Govern
ment. No reply. 

October 25-Letter to Thomas J. Corcoran. Deputy Ohief of l'tfission at U.S. 
Embassy in Haiti asking for any help Embassy might give in clarifying situa-
tion. No reply. . 

October 26-Follow-up letter to l\:Iinister Fourcand. No reply.. 
November 13-Carden meets with .~Iinister Fourcand. Minister reports that 

President has instructed him to undertake negotiations with Translinear to re
sume work. Promises to get O.P.I.O.letter signed by Minister Bros. 

November 15-Letter from Minister Fourcnnd recognizing Translinear's work 
aneI investment and indicating President wishes to continue ·project. Letter asl,s 
for Translinear to submit new contract. . 

Late -November-Attorney. Leger comes to Dallas and worl,s with law firm of 
Locke, Purnell, Boren, Laney and Neely in drawing up document. Document is 
examined by International Departments of Law Schools at S]lID and University 
of lVIichlgan. . . 

December 6-Carden returns to Haiti with proposed new contract. Five copies 
with supporting documents are delivered to Minister Fourcand, Carnen is told 
that Haiti's involvement with World Cup Soccer competition will prevent any 
discussion of contract lmtil after first of year. . 

December 29-Telephone call from Leger with some suggested revisions of con
tract passed on to him by members of Department of Commerce. 
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January O--CI11'<1en ~'etnrns to Haiti with slightly allll'ncle<1 contract and ap-
l)ointml'nt for January 8 with :Minister Fourcand. . 

January 8-1lHnister Fourcand wishes to change appointment to the fo.uowmg 
wel'k bl'cause of a Trade Commission in Haiti. 

January 22-Carden returns to States after failing on seven occasions to get 
Minister FOllrcand to ngree on an appointment date. 

January 2S-Haitiun Appeals Court rulE'S against DCI and ill favor of the 
Haitian state. 

March 21-Ca1'den back in Haiti and has meeting with Minister J!'ourcand who 
reports that Haiti is ready to negotiate but tlJll.t Finance Minister Bros m~lst 
also 'b(' involved. After failing in numerous attempts to get an appointment wlth 
Bros, Carden returns to States. 

April 22-Carclen r('turns to Eaitt with three Am('rican investors interested 
in llutting sngar mill in Haiti. Refuseel appointment by F{JUrcand. The Colonel 
at the ai1'l)ort nnnouncl'S that 'l'ortul' Island is now closed to any traffic, in
cluding TraIlSUlll'al .. This is despite the fact that TranSlinl'ar has nearly $400,000 
worth of ('quipm('nt on th(' Island and a monthly payroll for people guarding the 
equipment. 

AIWil 29-L('tter to Paul Blanchet, Minister of Interior, asking for permission 
to go to Island. 

May 2-CardE'n l('avNl Haiti. The morning he leaY('s the U.S. Embassy reports 
permission to visit the 1811111d will be given if request is made 24 hours in advance. 

1'.fny SQ-1,etter to Congressman Olin Teague from Stat!' Department (signed by 
1Jinwooe1 Holton) stating tlmt 'l'rIlllslinear's denial of access to Tortuga was for 
l'easons other than the project and that Trnnslinear coulel go if they reCluested 
passag-e 24 hours in adY:mcl'. 

TJast weE'k in JulY-'l'runslillPar invl'stor, A. T. Robertson, Vit'e President of 
Dresse;r Imlm'tries, goes to Hai ti and is repeatedly rE'fused permission to g-o to 
Island (U.S. Embassy perS01lllPi made l'equestR on Robertson's behalf, but to no 
avail.) ThE' Colonel at till' airl)Ort told the Translinear sE'cretar~' that any at
tempt to sail to the Island 'WouW leael the Haitian armed forces 'to blow the boat 
out of the water." 

June 4-Letter to Minister Fourcandasking for release of the $5,000 depositec1 
on February 5. 19i2 to form Tl'anl<linear d'Haiti. The government had l'!'fns('cl to 
sign the appropriate clocumeuts for nearly eighteen months. (After govel'llment 
offirials had sllg-gested this company be formecl.) 

June 10-Letter to Mr. John W. Sims, U.S. Dl'partment of state, asking for 
informati.on on travel ban to island. 

June 14-Sims replies that ban on going to island imposE'd for security rE'asons . 
• Tune 24-Haitian Supreme Court tUl'llS down D. C. r. uppeal, exhausting all 

appeal procedures . 
• Tuly IO-Leger semIs letterl'! to Minister Bros 'and Fonrcanc1 calling their ntten

tion to Supreme Court decision and suggesting a meeting at their convenience to 
begin discussions regarding Trunslineal' . 

. Tuly 24-Telegram to Pre,lSident DuYalier asking for clarification of Trans
linear's position. 

August 12-Letter to Mr. George High, U.S. State Department, at his request 
giving bacl,ground on Translinear involvement in Haiti. 

August 14,...,,-Lettel' to Translillear from LE'ger saying he has received sh'ong en-
conragement from lI:Iinii!ter of Justice Jeanty. 

August 22-Cardell goes to Washington for visit with State Department. 
IJate Septembel'--Translinear settles .out of court with DCI. 
October 2~Telegram to President Duvalier announcing favorable conclusion 

to suit with Pierson and asI;:ing for right to resume work. 
Noyember 4-Letter to Leger from Artaud Toureaux, Director General of the , 

Department of Finance, nsldng for Trunslinear representative to come to Haiti 
for a meeting on Nove~nber 13 with members of the Presidential Commission. 

Noyember 9-1G-Trip to Haiti by Crook and Carden and two attorneys from 
Bakel' and Botts. Unexpectedly called for non scheduled appointment on morning 
of lath with 'Edeuard Dupont, member of Sub-Commission on Foreign Invest
ment. Dupont informs group that there will be no meeting with Presidential 
Commission and that his SUb-commission will study project. No presentation or 
negotiation allowed. 
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Group meets with Millister of Justice Jeanty who promises unrestricted access 
1'0 Island when Haitian Go\'ernment receives certified copy of Tl'an.~linear
DCI court settlement, On Saturday evening the Translinellr group hosted U.l:J. 
Ambassador Isham for dinner. The Ambassador reported he had talked with the 
President about the project. The President was reported to have said that he 
Imew "we were sel,ious men." 
~ovem!Jer 24-Certified copy of settlement sent to Minister Jeanty, 
December 6-Leger rcceil'es word from sub-committee they have contract 

rel'isions to suggest. He seuds letter to committee asking for study to be halted 
until revisions can be made. 

December 12-Dupont gives affirmative reply. 

1075 

January 3-Letter from l\.mbas>,adol' Isham to Senator Lloyd Bentsen regard
ing project. 

February 7-Receipt by Translineal' of: suggested redsed contract. 
l~ebruary 12-Haitifm attorney Leger comes to U.S. to worl{ with Baker and 

Botts on contract reV'ision, 
February 24-Carden retul'l1S to Haiti with revisec1 contract; where more re-

yi810ns are made following suggestions of Uinister Bros. 
March 10-Leger mal,es fmthC'l' revisions in contruct. 
March 11-20-Carc1en in Haiti. 
MarCh 15-Letter to iHinister Bros. telling of wif'h to sullmit new contract. 
Murch l'i-Letter to Pl'esident DUl'alier asking for IJermiSSion to go to Island 

to 1m-mect equipment. No reply. 
l\In.rch IS-Sum.mous to come to office of Henri Bayal'd, Under Secretary of 

COllllllcrce. :lI1inister Bayard informs Carden that President has instructec1 him 
to begin seriou.~ negotiations re,~ul'l1ing new cOlllTact for l)roject. Carden delivers 
cOlllplete documentation of the situation. Bayard postpones negotiation until 
Cardell's next trip so he ('all hn H' time to study proposal. 

:'\fnrch 19-Letter to )Iillister Bllyard confirming conversation and appointment 
of Apri12, 

l\1arch19-)ieeting with Leon .Jenne, Director of Ci ... 11 Aviation who reportecl 
Trnnslillear would SOOl! get permanent authorization to go to Island because "the 
Prpsi<1ent has given his okny for your comprmy to lJe tnlwn care of." 

March 31-Letter from Ll'ger to l\Iinister Jeuntl' asking for permission fot' 
'William Canlen and Willin.m Crool~ to go to Island on their forthcoming trip to 
Haiti. 

April 2-Televhone call from LE'ger that meeting is postponed to April 10. 
April 8-1S--Carden in Haiti (Crook there pn.rt of time.) 
April 10-Discussion with l\Iinister Bayard inc1icates President is concerned 

ahout questions of Haitian sOl'ereignty amI the possible retu1'Il of exiles to tlle 
Islantl. Bayard wants Commerce Department Legal Officer to examine contract. 
Suggests more negotiation on next trip to Haiti. 

April 12-Croo1.: and Car<1en go to Island. First visit to Island by Trans
lineal' personnel in over a year. 

April 15---:carden is summoned to clandestine meeting in a park where JIe is 
approacheel by someone 'purporting to ibc a member of the Haitian Government, 
A <1E'mancl is. made for $GOO,OOO and One half of the Translinear, Inc. stocle 'befQre 
u contract will 'be granted. The n ttempt is reporteel lJy 'Carden to the Haitian 
attOJ'ney, Leger, and to :Minister Bayard. In the absence of Ambassador Isllam, 
,\Yi11imn CI,'OO~ reports the incident to David Thompson, Deputy Chief of Mission. 
Minister Bay&rd assnres Cal'<1en there is nothing to attemptnnd llromises speedy 
conclusion to negotiations. 

April 2S-<May lO--Carden in Haiti. 
Anril 29-Discussion with 2.\11', Uontez, legal officer Qf Department QfCom

mcrce, l'e~ardillg any IE'gal reser,ations JIe might nave about contract. 
~\pl'il 29-1\fceting with nlterior Minister Blahchet asking for permission to go 

to Islam1. No response ever given. 
1\Iay 'i-Meeting with 'Minister BaYllrcl who said ':Minister Bros neede(l tQ be 

im'o],€'d in ut:'gotiatiolls. 
)Iay 11-Revision ,of ('ontra'Ct to meet objectiom; of 1\fr. l\Iontez. 
)Iay 22-June 12--Carclen in Hai.ti. Went to Haiti expecting to m.eet with Min

il't€'rs BrOil and 'Bayard Qn )Iuy 23. lIIeeting did not tal,e place until June 4 and 
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the ouly with :Miuister Bros. :1I1inister Bros inexplicably says thl! Contract must 
be .given to Presidential Commission for ftlrther stmIy and revision . 

. June 5-,Contract presented to Presidential Commission by Attorney T~eger. 
June u-T,etter to President urging l'esumption of work on Tortue as quick 

lnet1\o{l Of dealing with misery and starvation caused by extensive drought in 
north east. 

June 9-Meeting with Pierre Gousse, :Minister of Coordination and Informa
tion anel member of Commission, who said Commission bad studied over half the 
contract lind hall no major changes to offer. He reported that the contract had the 
highest priority from the President and that Carden should be ready to returll to 
Haiti by June 16-21 for the final negotiatIons and signing. 

~Tune 23-Telephone call from IIaitian attorney saying tlle President has abol
i~hea the Prl.'sidential Commission a,nd that a new law has been passed limiting 
leaseholds held by foreignE'rs to a maxImum term of nine years. 

Late June--Haitian attol'l1E'Y in U.S. and calls to say he has been tolc1 "it is all 
over" and the project has been dropped. , 

July 113-Telegram to President Duvalier fr()m William Croolt asking for Clari
fication of Translinear position in view of Trnnslinear investment anll encour
agemell:thy Haitian officials. No reply. 

August-Numerous reports from Haiti that President was personally offendec1 
by July 16 telegram. 

Sept.ember 3-Telt'gram to President Du"alier apologizing for any offense he 
may ha:v~tal;:t'n at telegram of July 16, and again asking for a clarification. 

Septe,Illber 8-'1't'lex from Leger saying lIe was contacted by Minister Bayarc1 
who had been tolcl by President to tal;:e care of matter. The Minister suicl he 
would like to reach quic];: resolution of matter "One way or another." 

October B-Telegram from Curden to Minister Bayard appealing for his help 
as a friend to get matters moving. 

October 2Q-Surprisingly strong and 1Iostile reply from 'Minister Bayard 
denouncing 'l'ranslinear for n ttempting to use political pressure to squeeze' a con· 
tract (lut of Haiti. 

October 23-T.etter from Carden to :Minister Bayard suggesting a misunder
standIng exists and that Tral!lslinear is not clemancling anything, ·but wishes an 
equal nartnership joint venture with Haiti with no soverei.gnty challenged. 

Octobt'r 27-Letter to :Minister Bayard hand cleliverell to his office ,by Curclpn 
on trip to Haiti. During five days ill Haiti Carden manages one brief visit with 
]\Iinistl.'r who asl,s him tobe patient and aSSllres him that he is taking care of the 
('on tract. The Minister promises to complete negotiations on Carden's next trip 
to Haiti. 

November 28-Telephone call from Haitian businessman to come to Haiti 
as Quiel,Iy as possible. Minister Baymd is ready to sign contract if two small 
problems can be reso1vec1. ' 

Dec,ember 1-5--'Carden in Haiti. j',Iet by businessman who saYs: (1) New con
tract mllst specify problems between Translinear and Haiti will be reRolvecl in 
Haitian Courts (agreed) ; and, (2) New contract must put customs amI emi~rn
tion on Island under Haitian control (contract already written that way). After 
these two items agreed on, Carden was told the )Hnister would have to llUye 
$50,000. Carden refllsed. Discllssions were abl'UptIy hl'ol;:cn: olI and Carrlen foun{1 
it impossible to meet with tIle Minister himself. Findin~ further discussions impos
sible. Carclen made arrangements to terminate all Translinear relations with 
~~ . , 

Chairman Pnox:lIInm. Well, I want to thank both of yon gt'utlemC'l1 
:for the very interesting story. I want to see' if we can get some c1E'al'E'l' 
understanding of just wllat happenE'd and what you think should he 
done under these circumstances, not onl .. by AmE'rican hnsinE'RS cou-' 
eerned with this kincl of situation, but 'all'lohy the State Depltl'tment, 
bv the GovC'rnment of the United States. ' 
'Mr. Carden, you described a lengthy sitlultion conce,rn'inKyonr busi

ll('Sl'l llwE'stmcnt ill Haiti, going; back to 1$)71. Thl'oughout most of this 
period"were von encourag-E'c1 by the GOYE'rIll11C'ut in Haiti to ('ontiune 
work on. the Tortue pl~oject ~ • . 
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Mr. OAlU}EN. I would say that "We were not only encouraged, but 
enthusiastically encouraged, until the point--

Ohairman PRox:amm. 'When you discovered wntel' on tIllS island ~ 
Mr. OAlIDEN. Well, it was after that. 
Ohairman PRoxMmE. Well, wasn't it right dter that ~ 
Mr. OARDEN. Yes. 
Ohairman PROXMlRE. Doesn't it sound like what happened is you dis

covered water that would make your investment much more valuable ~ 
Mr. OARDEN. That is one interpretation that could be put 011 it. Per

haps that is the one that it should be. "Ve fell that there is some merit 
in that evaluation. 

Ohairman PRox:mRE. You are very indefinite, ancI perhaps you can
not be anything else, about this other group. Do you have any indica
tion whether it is another American concern or whether it is a Haitian 
operation or some other country? Do you have any notion or any 
evidence~ 

:Mr. OARDEN. Senator, I am a historian by training. And you don't 
Hke to put anything down as the written 'YOI'd until you have the facts 
in hand. All we have are alle{5utions, but the source where these rumors 
come nom, we trust rather Implicitly. And the word tllat we have is 
that a part of the Presidential family that is now living in the United 
States is soon to join in concert with a European group to take our 
place on the island. And the only thing that they are waiting for is for 
ns to get sick and tired enough of the situation to pull tIle equipment 
of the island. 

Ohairman PROX1lIIRE. How much do you estimate has been Trans
linear's total investment in Haiti ~ 

Mr. OARDEN. A solid figure is $3 million. 
Chairman PRODIIRE. "\\That was the sta.tus of the project at the time 

the Haitian Government issued the work-stop order ~ 
Mr. OARDEN . We were in phase I of the master plan. We had invested 

a little over $2.2 million to that point. We had completed 20 kilometers 
of roads. We had done the en O"ineering wodc and surveying for a 
10,000 foot-long and 200 foot-wi~e airport that would be on the island, 
a dock that was to extend some 100 feet out into the Tortuga Ohmmel, 
and for the first major hotel on the island. In addition, we had con
tracts for two other hotels and a contract with nIl Italian group to lense 
from us some $2 million worth of lund on the island. In addition to 
that, we had set up a sales organization to begin leasing lots in the first 
two subdivisiol1S. And we had signed provisional leases for over Ol1e
half of those lots. 

Chairman PROX:aIIRE. 'When did the work actually stop? 
Mr. CARDEN. On MarcIl 23, 19'73. 
Chnirrnan PnODlIRE. And you were given the stop-order when ~ 
Mr. OARDEN. On that day. Tliey came into the island--
Ohairman Pnox:aIIRE. As soon as you wete told to stop, you did ~ 
l\fr. CARDEN [continuing]. Yes, sir. 
Chairman PRox:mRE. Now, before getting into the problems you en

countered after you were forced to stop work in 19'73, I want to get 
into the detll.i1s of the :attempts to get you to pay a bribe. 

First, in .April of 1974, yon were tolclnot to vlsit TOl'tlle Island even 
to lllSPl.'ct your property ~ 

1\£1'. CARDEll(. That is l·ight. 
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Chairman Puox;.)rmE. AmI you were warned that. if you tried to sail 
there, your boat. won1<l be blown out. of the water? 

:\11'. CARDEN. That is right. 
Chairman Puo:'DrmE. IYho made that statement to yon and what did 

YOU do about it? 
. Mr. GAImEX. The Dil'ecior of Cidl Aviation at the airport, my sec
retary, t.he colonel in charge of the airport-tlle airport is under mili
tary authority in Haiti-and myself ,,'ere in a conversation on the 
landing area Just in front of the airport ,\ .... 11ere passengers disembark. 
lYe werc asking for a ponsihle alternative to flying there. I suggestecl, 
"IYhat, if we drol'C to Port-au-Paix. 'Yhich is a Fnnall town l'yin~ op
posite t.he, island, and jnst sailed across?" J_ncI it was then that t]]('I 
colonel of the airport--

Chairman Puox:UfmE. The colonel of the airport said your boat "'0111<1 
hE' blown out of the watE'r? 

).[1'. CARDl~N. That. is right. 
Chairman Puox:\rmE. ITe was Haitian ~ 
:'\fr. CARDEN. Yes. 
(,hairman Puox:\fmE. In ).[a1'ch of 1975, yon ,yere summoned to the 

Officc of the Under Secretary of Commerce ~ 
l\Ir. CARDEN. That is right. 
Chairman PUOXllrmE. And negotiations for a new contmct w(,l'e be

gun. Did it appear at this time that the projNof might finally 1)(' get
ting' underwa,y ~ Wel'(, your hop('s renewed? 

).[1'. CARDEN. Yes, sir. I was summoned from ::t businessman's oJljee 
with the word that. the Under Secretary of ('om1l1C'l'ce was calling all 
over town trying to findu1C.', The contract at that time ,vas snppos('dly 
located in the Ministry of Finance and I had no reason to be expecting 
a call from or to have contact with the FndC'l' Secretary of Commerce. 
But the word came that he urgently wanted to see me. I went to his 
officC'. He said: 

r l'€'reiv€'d 11 call this morning from the Pr€'i"id€'nt of Haiti, and he tohl me for 
llR to complete the work Oil this COlltl'llCt as quickly as 11ossible . 

. He reported. to me that WlWll the President had cn,1led him, he said: 
"Do you know Bill CardC'n?" And he said, "Yen, I do." And he said, 
"IVell. find him and get this contract over with." And while I ,\vas 
having. this conYersatioll with the Under Secretary, the telephone rang 
and it was the Pl'csic1ent himself inquiring as to whether he harl 
l'eacllPd mc ancl what we \,ere doing about the contract. 

Chairman Puox:\rnm. Now, on AprH 12, 107o, that is more than a 
~'ear later-1~ mOl1t]ls in fact-vou WE'Te allowed fo], the first time, as 
I u11(lerstand it, to yisit yOUl' proi)erty. Is that correct ~ . 

)f1'. CARDE),'". Well, I should say that there was an unofficial visit SOl1)(', 
:1 months earlier. '\yhC'l1 I was aj}owed to go to the island long <'llonp'h 
to drop a payroll. IV<, litrrallv touched down, l('ft the money and took 
off again. Bnt, this was the first official inspet'tion trip where :we got, 
ont, walkecl around, looked at the equipment. f'UW the deterio';'ation, 
and made some ('stimate of what. Idnc1 of sah'aQ'(', yalue was 10ft in 
the, f'qni pment. 

ChAirman Pnox:mm:. IYhat, was Tour ('stimut('~· 
:..\[1'. CARDE),'". I"ess than $100,000: 
Chairman Pnox:\uRE. IYhat was that eqllipll1<'llt worth? 
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Mr. CARDEN. The equipment-the supplies: plans, and materials
was worth between $450,000 and $500,000 when ,,,e. left the island, when 
we were forced to stop work. . 

Chairman PnoxlIIDlli. Any other salvage value at all except for the 
perhaps less than $100,000 you could get for the eqliipment? 

Mr. CARDEN. 'Yell, I hardly see any because the plans and dl'ltwings 
apply to that island. They are not the kind of thing where we could 
fmd another island and use them. If they call11ot be used on Tortue, 
they can't be of value to us. S"hey would only be of value to someone 
"\'1ho came in and took over after we left. 

Chairman PROXlIIIRE. You refer to a ft'w days later going to the 
house of one of your em~)loyees and finc1ing him -Very frightened. What 
was the reason for his frIght ~ 

::\11'. CARDEN. The fright was occasioned bv a call from an individ
ual-from this individual that later met me in the park, threatening 
physical harm to this employee if he dianot get me to his house that 
morning in order that this meeting conld be arranged for the, park. 

Chairman PROXl\IIRE. Your employee told you he had been thl'en.t
ened ~ 

Mr. CARDEN. Yes. The employee, I might add, remained quite 
frightened. 

Chairman PnOXlIIIRE. Yes. 
~fr. CARDEN. Alld in great fear. 
Chairman PROXlIIDlli. N'ow, did yon snspect at that point that you 

were going to be shaken down for a bribe ~ . 
:Mr. CARDEN. ,Yell, I had no idea. ,VlWll I went to the employee's 

house, I rea]}y thought this individual was going to hit me up for it 
raise. And I was frankly kind of dreading the encoulltel' because with 
no work going on and things at a complete standstill, there was really 
no j nstmcation for a raise. But this is really what I expected. 

Chairman PnOXlIIIRE. Now, while you were thel't', a telephone call 
camein? 

~:1r. CARDEN. Yes. sir. 
Chairman PROXY > ,Vas that telephone cnIl for yon to take part 

in the cOllversation ~ 
nfr. CARDEA'. No, I took no part in the conwrsation. The employee 

\yas explaining to me that he was asked to brhl,g' me to his house and 
had just indicated tha,t we were to have some lrind of a meeting with 
un individual representing the Haitian GoYernment, who wonlel ex
plain things to me furtl1er: The employee said. "They are going to put 
the touch 'on you." ,Yh:.le he was explaining this, the telephone rang. 
The employee talked h: the individual and broke into tears again in 
fear. I ren.l1y thought J hacl a hysterjcal individual on my hands and 
worried about the two I).t ns driving in separate cars to this appoint£>c1 
rendezvous. But we di'l get thert'. I sat in my cal' alone until this 
individun,l approached. 

Chairman PnOX]IIRE. Then .lou were approacllt'c1 by a p£>1'80n. ,Vho 
did this person say he representec1 ~ 

Mr. CARDEN". At first the individual and I engaged in Fome rather 
heated conversation about. t11G fact. wewel'e not going to haye ally 
further conV<'l'sation if he rlid not iclentifv himself bv name. I finally 
saw that that was fruitless. The individual pnrportec1 to represent t11e 
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'Government of Haiti. As it later developed this individual represented 
a group of 12 other individuals-that is, there were 13 in all involved 
in setting up the demands that were made to Translinear for this 
payoff. 

Chairman PnOXMIRE. You say he did claim to represent the Haitian 
Government ~ 

1\1:1'. OARDEN. Yes, sir. 
Ohairman PnOXlIIIRE. vVnat branch of the Government ~ 
1\1:1'. OARDEN. He said he was "from the palace." 
Ohairman PnoxlIrmE. From the palace ~ 
1\1:1'. OARDEN. That could mean anyone of several branches because 

there are several--
Ohairman PnOXMmE. Did you ask him whether he representecl or 

claimed to represent the President ~ 
1\1:1'. CARDEN. No, I did not put it into those words. "'When he ~<l3d 

he came "from the palace," it was obviously a claim to represent the 
official voice of the Government of Haiti. 

Ohairman PnOXlIIIRE. Did he give any kind of official indication that 
he representecl the palace, any kind of badge or anything of that sort ~ 

1\1:1'. CARDEN. No, sir. 
Ohairman PnoxMIRE. You said he spoke contemptuously of Trans

linear's efforts. Was he intimidating ~ Did he threaten you ~ 
Mr. CARDEN. Well, he did. I was not smart enough at the time to be 

frightened. I was more angry than I was anything else. I was frankly 
furious. 

Ohairman PnOXlIIIRE. How did he threaten you ~ Did he threaten 
yom life ~ 

1\£1'. OARDEN. No, not my life. But he just said, "It was going to be 
very unhealthy for Translinear and for other .American companies 
if we did not cooperate." 

Ohairman PnoxlIImE. He used that term "unhealthy" ~ 
1\fr. OARDEN. Yes, sir. 
Chairman PROUImE. And you said he ordered you to fire your 

attorney and hire 1\1:1'. Sieved? 
1\11'. CARDEN. Yes. . 
Ohairman PnOXlIIIRE. ,V110 you later learned was employed by the 

Haitian Justice DeparLlnent. How did you find that out that 1\£1'. 
Sieyed was employed by the.T ustice Department ~ 

1\£1'. OARDEN. Well, after 1\£1'. Orook reported to the Embassy and 
I spoke to the Minister, I went to several different businessmen in 
Haiti that clay and said, "Look, this l)l'Oposition has been made. "'What 
do vou think about it ~ Is this real ~ "'Who is this?" 

And one of the businessmen that I went to knew immecliatelv who 
it was and said that, "Mr. Sieyed is an attorney that works In the 
De,partment of Justice." I later was taken-- . 

Chairman PROXlIImE. How did he Imow who he was ~ 
1\11'. OARDEN. I was later taken to the Justice Department in Haiti, 

which is rather difficult to describe architecturally, but there is a large 
covered lobby with ,grillwork opened from the street and in which 
there is a kind of reception room. And the businessman anel I sat 
outside one day in a car until Mr. Sieyed was spotted inside this lobby. 
Then we got out and went inside and kind of walked around ancl 
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came back outside. And he said, "Is that the man~" ..tind I said, "Yesr 
it is." 

Chairman PRoxlrffiE. So, you saw him at a desk in the building? 
Mr. CARDEN. Not so much at a desk. I saw him with papers in his 

hand havin~ come out of a room inside the Justice Department. He 
was obviously a man on some official business there, 

I might say, parenthetically, Senator, that tills same businessman 
did a lot of work for me in trying to fuld out who the unidentified 
individual in the park was. He also took me back to the Justice 
Department on another occasion in late October of 1915. He asked, 
"Do you see in the lobby the individual that approached you in the 
park~" And he was, in fact, also in the lobby of the Justice Depart
ment. 

Chairman PRox:mRE. Do you -believe that this man is a Government 
official ~ 

Mr. CARDEN. It is my assumption. 
Chairman PROnrIRE. That this man who approached you-
~fr.CARDEN. That is my personal belief, yes, that he does work for 

the Justice Department-well, that he does work for the Justice 
Department. 

Chairman PROD-rIRE [continuing]. In what capacity ~ 
Mr. CARDEN. I have no idea. 
Ohairman PROXlIrffiE. Do you think that simply because you saw him 

in the building? . 
IVrr. CARDE..",. Yes, and because this businessman said that, "as far 

as he could determine, he worked for the Justice Department." There 
is an unusual employment situation in Haiti. A man does not neces
sarily have to have an obvious job before he is employed in some of 
these places. 

Chairman PROnImE. Now, one of the demands was one that you de
posit half a million dollars, $500,000, in the National Bank of Haiti. 
Tn what name was that deposit to be made? 

Mr. GARDEN. The deposit was to be made into two accounts: one 
was to be made into the Translinear account. And if, :for any reason
and the reason did not have to 'be tmder our control-but if for any 
reason we did not resume work in 30 days Oll the island, it was to be 
immediately forfeited. TIle other $200,000--

Ohairman PROx:l\rmE. Forfeited to whom ~ 
:Mr. OARDEN [continuing]. Forfeited to the Republic of Haiti. 
Ohairman PROXMIlill. That was $250,000 ? 
Mr. OAR DEN. No, that was $300,000. The other $200,000 was to be 

deposited into an accolllt that was identified to me as the Fund 
Defense N ationale, which supposedly goes for the widows and orphans 
of the military and police, but I have been told thnt this account is 
often used for other purposes. 

Ohairman PROXl\URE. Such as ~ 
~Ir. CARDEN. The personal use of certain people in the Government. 
Ohairman PROXMIRE. What people in the Government? 
,Mr. CAJP)EN. Well,! have been told, and I have no knowledge of this, 

but I have Qeen told that members of the President's family~not the 
President himself, but members of the President's family. 
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Chairman PROX:lIURE. Another demand was that you give five un
named persons half the stock in Translinear ~ 

Mr. CARDEN. No, not five~yet-to-be-named persons. There was no 
identification. 

Chairman PROXJ.\IillE. I should have said fi,re yet-to-be-m~ll1ed 
persons. 

Mr. CARDEN. There was no indication at that time of the number of 
people. 

Chairmnn PROX1\I!RE. I beg your pardon. I should say yet.-to-be
named p('rsons. 

~fr. CAmmN. And this "as to be worked out later as to how this was 
to be done. , 

Chnil'man Pnox:l\um:. Do :von have any id('a of who those persons 
mig'ht b(' and how much half the stork wonld have been worth had the 
TOl,tue nroject lwen allowed to go forward. Yon said something like 
$2/million'ns of ,Ju]y-- . 

Mr. C"\HDEX. As of ,Tuly of 1!J7'7. 
Chnirmflll PRox:\rrR!~. ·Yes. as the net worth of the project. So I 

presume this wonld be worth $13.5 million 011 that basis. Is that 
correct? 

Mr. CARDEN. II"(l11, tll(lol'etirally, it would he in .Tulyof 1977 be 
worth that much, Senator. I did not know at the time who these 1Ul

named persons wer{' to 1)('. The Translinear employee had a second and 
a t.hird me(lt.ing with this incHvidual who met. us in th(' parl;:. And the 
serond ll1C:'('ting includerl the 12 other individuals that were working 
\vit.h this individuu1. And at that t.im(', it was indicated they were to be 
1'1](' ones to receive this stock 

Chairman PROX1\ITRE. Now, according- to yonr statement, you said 
that th(' man who approached you mentioned another U.S. firm that 
received a mineral contract from the Government because it had co
operated. Do you know what firm he referred to and what he meant 
by "cooperated" ~ 

Mr. CARDEN. Well, Ihaye bren told what firm that was. I amllesitant, 
frankly, to say, because that firm did not involve Translineal'. We are 
here only representing- Transliner and I 'Yould rather not 11am8-

Chairman PROXl\IIRE. Well, I am not gomg to ask you to name the 
firm, unless you have some pre.tty solid ('.vidence, becfi,use it would be 
unfair und unfortunate if un hmocent firm, through some hearsay, 
WflS damag-ed. 

Mr. OARDEN. Exactly, We p('rsonally contacted thut firm to find out 
if, in fact, this was true, and they denied unything- of this natnrn 
lutving- happened hetwpcn themselves and the RepUblic of Hniti and 
I have no rpuson to doubt it. 

Chairman PROXMIRE. Does the firm have a mineral contract in 
Haiti ~ 

Mr. CARDEN. Yes, sir. 
Chairman PROXl\IIRE. But you llave no evidence other than this al

](>p:ation that thev had "cooperated" ~ 
~fl'. CARDEN. That is correct. 
Chairman PROX:l\IIIlli. Is it yonr present belief that the payoff de

mands come from officials of the Haitian Government and, if so, what 
do you base that on ~ 
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:Mr. CARDEN. It is my personal belief that the demands did orignate 
somewhere within the Haitian Government, because of checking that 
Haitian business friends did for me, and because of our experience with 
the contract immediately after this bribery attempt-it being shifted 
to another Ministry und then to unother Commission. So we can only 
assume that this is prima facie evidence that someone in high places 
'v.as interested in either receiving this money or seeing Translinear 
<hsappear. 

Chairman PROXl\mm. Now, Mr . .Ambassador) yon are a man of 
remarkable and very impressive background. l\Then you decided to 
make this very substantial investment of your own funds and that of 
other principals, did anything of this kind occur to you at all ~ You 
are a sophisticated man, having been an ..8..mbassador to Australia and 
a mall who has been successful. Dicl you anticipte you might run into 
di1:li.culties like this ~ Did you explore this possibility as one problem 
that might develop or did it just not occur to you ~ 

Mr. GROOIL No, I think it did OCellI' to us, Sel1fLtor. "Ve believe that 
Haiti was in a new period. iYe had the assurance of official Haitian 
statements that Haiti "-lmtC;'d to attract .American investment and that 
they would provide a health)T and wholesome climate for that invest
ment. I contacted the American Embassy and asked i£ the contl'act j 

l.Ulcler which lye were to operate, was legitimate and if they believed 
that Haiti was under a new era . .And they answered affirmlltively. 

I don't know how sophisticated 1 was. I think in retrospect I was 
probably rather naiyc. But, I did belieye that it 'would be a rewarding. 
,-entnre, both in t('l'ms of honest profit and ill terms of being able to 
do something for an underdeveloped country. 

Chairman PROXl\IffiE. N O,y, in your stn.temelit, you su,y that a military 
guard WitS placed in your camp when the employees \yere rejected from 
Tortue. Approximately when did that occur? 

Mr. CROOK. This would have occurred on the date that our men 
were flown out. 

l\ir. CARDEN. March 2~, 1973. 
Mr. CROOK. Yes; of the island. 
Clu\,irman PRoxlIrnm. ilIarch 23, 1973 ~ 
Mr~ CARDEN. Yes, sir. 
Ohairman PROX1YIUlli. According to your statement, you reported the 

.April 15 extort.ion attempt within 1 hotu' to the Deputy Ohief of the 
~fission at the U.S. Embassy in Port-an-Prince. What was tIle Deputy 
Chief's reaction ~ 

1\:[1'. CROOK. I would say, sir, it was it nonreaction. He listened. He 
was conrteou". There was no response. 

Ohairman PROXlIIffiE. This is shocking. As I say, vou are an .A.mbas
sador, a former Ambassador to A1.1straJia. This is a very, very. sub-

• sta11tial :investment. A bribe demand of this kind would seem to me 
to be of the greatest imporbmce to our Government. If our Govern
ment is to protect American citizens and to do its best to assist in 
protecting their property abroad, this wonld seem. to me. to be a classic 
case where they should have moved. Weren't you shocked that there 
was no real reaction ~ 

J\fr. CROOK. I was disappointed. 
Chairman PROXl\rmE. ",VeIl, as an .A.mbassador, us a. person who 

knew that Ambassaclol's, alter all, are under the direction of the State 
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Department, did you take further action? Did you go to the State 
Department ~ 

Mr. CnooK. I am sorry, Senatod 
Chairman PnOXMIRE. Did you appeal to the State Department ~ 
Mr. CnooK. Yes; we had contacted ,Yashington on many occasions. 

My only contact with Washington after reporting this to the Embassy 
came some weeks later. I frankly thought that the Embassy perhaps 
was quietly investigating on its own and that I would hear something 
from the Ambassador there. The telegram that I sent to the Presi
dent of Haiti was a very strong and detailed telegram containing 
charges of exappropriation, confiscation, mld intimidation. And a 
copy of that was sent to the Secretary of State. I had hoped that tl1at 
might produce some response. 

Chairman Pnox1\IIRE. Let me identify that telegram. I haye a copy 
of it here. That telegram was sent on what date? 

l'Ir. CARDEN. July 16, 1975. 
Chairman Pnox:M:IRE. Let me just read from that telegram. It says: 
On May 8th, 1975, culminating two years of negotiation-

This is a telegram you sent to the President of Haiti-it says: 
On May 8, 1975, culminating two years of negotiation, this company was 

assured by Minister Bayard that our pending contract met all basic require
ments and was acceptable to Haiti. On May 9, 1975, our representative, Mr. Bill 
Carden, was accosted in the park by an individual purporting to represent the 
President for Life of Haiti. Mr. Carden was instructed to pay a bribe of 
$500,000 and 50 percent of stock of this American company before the contract 
would be signed. Mr. Carden was verbally abused for his race, nationality, and 
because he was a foreign investor in Haiti. He was threatened with the blockage 
of the contract unless a letter addressed to your Excellency accepting the above 
conditions was sent. As Translinear rejected this extortion attempt and reported 
it immediately to the American Embassy and officials of your government, and so 
forth. 

Now, having taken that action, what was the reaction, if -any, of 
President Duvalier? 

Mr. CnooK. We received word that the President was quite angry. 
Chairman PnOXllrIRE. Angry at you? 
Mr. CnooK. Yes. And that Mr. Crook was not to return to Hftiti

that he would not be welcome back in Haiti. I then tried to move a step 
back in the company and pushed Mr. Carden forwarcl in the hopes 
that perhaps something could be sa.lvaged, but the response to the 
telegram was dramatic. ' 

Chairman PnoxlIrrnE. The response to the telegram was what? 
Mr. CnooK. Was dramatic, in terms of the anger that it caused in 

Haiti, not in terms of any result concerning the contract. 
Chairman PnoX1\IIRE. Was there any evidence that the President of 

Haiti took any action in tlus regard w'ithin his own Government? Was 
there any indication that he wiis attempting to determine about this ~ • 
I can understand his {Lnger, but--

Mr. CnoOK. I knew of nothing. 
Chairman PnoxlIrrnE [continuing]. But, you know o£ no action he 

took to investigate tlus? 
Mr. CnooK. No,sir. 
Mr. CARDEN. Senator, may I interrupt to say that on my next trip 

to Haiti after this telegram,'I was told by the j\{inister that Mr. Crook 
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would never be allowed to return to Haiti and that if he attempted tu 
do so, he would be arrested at the airport. 

Ohairman PnoxJI:IIRE. Have you returned to Haiti since then ~ 
Mr. OnOOK. No, sir. And that is information that has been kept 

from me. I am happy to hear about that. I won't return. 
Ohairman Pnonmm. Now, you served as Ambassador to Australia 

under President J ollison's administration. Did you ever hear of any 
similar incidences during your service in Australia ~ 

Mr. OnooK. No, sir. 
Ohairman PnoxJI:IIRE. VThat would you have done had an American 

businessman reported all atempted extortion to you ~ 
Mr. OnooK. I think I would have picked up the phone and called 

the Prime Minister of Australia and reported it in detail and ask for 
permission to see him immediately. I think I would IU1Ye followed 
through. I hope I would have done so. 

Ohairman PnoxJI:IIRE. Is that what you expected to be done on your 
behaH by the American Ambassador to Haiti when you reported to 
him what had happened ~ 

Mr. OnOOK. The American Ambassador was out of the country. My 
report was not to him. But, yes, I expected something at that level and 
of that immediacy to take place. 

Ohairman Pnoxl\:IIRE. Now, in view of the reaction of the President 
of Haiti to your telegram, do you have any reason to expect that that 
might have had some success ~ I think that it is quite a different situa
tion i:£ the U.S. Ambassador takes this position, as compareel to 11 
private businessman. 

Mr. OnooK. Yes. 
Ohairman Pnox:MInE. So, it is possible that if the U.S. Ambassador 

had spoken up with force and strength, that he might have gotten a 
different reaction? 

Mr. OnooK. I think it is very possible. 
Ohairman PnOL-mRE. Why, in your judgment-well, let me put it 

this way. Is there a.ny possibility in your mind that he did quietly do 
this without your knowledge? . 

lVIr. OnooK. Yes, I think there is a possibility that Ambassador Isham 
made inquiry. I am not privy of course to what occurs between tIle 
Embassy and the palace. 

Ohairman PnonoRE. If tp.ey did, why wouldn.·t they tell you? 
Mr. OnOOK. I c1on'tlmow, SIr. 
Ohairman Fnoxl\IlRE. As a former Ambassanor, wouldn't you feel 

that that is a courtesy owing to a businessman. who l1ad endured this 
kind of treatment? 

~fr. OnooK, I think, Senator, it is more than a courtesy. I think it is 
a rig-ht that is owed to an American businessma.n. 

Chairman PnoX2'.rnu:. You a re correct. It is . a. right. It is not a 
courtesy. That is much better. You feel it would be a right, then, of 
the bus'inessman to be informed if there had betjn any attempt on the 
part of the Ambassador to call this to the attention of the President 
of Haiti~ 

~fr. OnooK. Yes, sir. 
Ohairman Pnoxunm. Did you make any other effort to contact the 

Embassy in Haiti or the State Department about the extortion attempt 
and, if so, what were the results of such efforts ? 

78-547--77----10 
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Mr. CATIVEN. Lcr, In(' aUf'wcr that, if I 111:1Y. Senator. I have made 
five other trips to Haiti slnC'P the first extortion attempt. .:\11d on the 
first three of those trips, I continued to keep the American Embassy 
informeel of what wpnt on in Haiti while I was there. I always visited 
the IiJmbassy immediat('l~- upon arrivh:~. suggestinf.! 'wbat I hopecl to 
accomplish on that trip, (mel then I VlSlt('d the Embass~T towayd the 
C'lld of the trip, saying- "hat had happened. J fin all v hrcame dlscom· 
agrd at the results. On my last two trips to Haiti, I did uot visit the 
American Embassy. And the second bribery attempt, frankly, was 
novel' reporteel becn.llse of the reception we receh-cel on the first hribery 
attrml1t. 

(,hnh'man PR{)X1\rmE. Lrt 111(> nf'k yon. AmbnsSIHlol' (,rook, diel YOll 

cyrl' discuss thiR mattrr with th(' U.S. Amhassarlor ther(' ~ 
~rl'. ('nome 1ps, I c:111C'c1 thp U.S. Amlmssa(lol' from Rorknort, Tex" 

whe]'('. I was sp<']lCling some tin}(\ on vacation, and hl'Ol1<2;ht him up to 
(1ute on the incident nIHI our inahilitv to penetrate the Government at 
any point to haw any re8pons<' or get any appointments. I tolel him 
oui' attorney hnc1 inTO'l'l1wc1 us that. i11 his bE-st opinion. thf> nroject was 
(lra(1. and the. issue WIlR c10s('(1. J\ml 1n£o1'111('(1 him that bpcause. the. 
COllmanv wac; now (ll'uinNl of any func1R other than what I was pe1'
sonnllv 'putfin!': in it. that wp w~re going to with(lraw, T went over 
again 'briE'fiv the brih!.'l'Y ath>mpt. Bv thic; Hme. h(' was conversant 
wil'h jt. He (,xnressec1l'(,~Trt that thee pl:oject was bping terminated. 

0hni1'man PnOXl\ITI!F.. "\1Utt. was his reaction ~ Yon say he just ex
l)1'{,Rserl reg-ret ~ 

::\[1'. CROOK. He was s~TmpathC'tjc and ('xlwesscd rCI!l'pt, yes. sir. 
Chairman PR()x:afml~. Now. I llnc1erstanc1 that the U.R. Ambassador 

:flrw to Tortne TRland with an American businC'Rsmun not connected 
with 'l'ranslinenr on nt.lr-ast on(' occasion to look over yonI' property 
c1l1ring It period Wl1C'll yon and yonI' associates were han'eel from 
Tortuc. Did you ever ask .. i\.mhassaclol' Ishmn about this ~ If so, what 
did he say ~ Do you know wllat the purpose of the visit was ~ 

Mr. CROOK. Perhaps Mr. Carden could answer tIl at.. 
Mr. CARDEN. Senator, the Ambassador did visit the islanel on one 

occasion with an AnlPrican. a nationalized Haitian citizen who has 
hllsin('RR int(lre:::;ts in ('ap Haltian, which is approximately 35 miles to 
th(l £lflst of Tort-ue Island. This husincssllln.n was interested in either 
l('asinp: or buying OUT Nluipmcnt since we w('re rNltrictecl from using 
it. on the is111.nc1. Aml tllE' Ambafisador did vifiii: t11C island with this 
inc1hridl1lt1. I vi:=lit,(>d tIl(' Ambnssador in his office shortlv I1ftr-,r this 
took nlnce and asked him why he thought they were able'to fly to the 
island and we were not. And he said he thOllght it was hecallse tlli:=; 
pal'ticnln.l' businessman had SOllle pull that Trlmslinen.l' diel not have. 

Chairman PROXllrmF., Was that trip maele with Trunslinear's prior 
Imowleclge 01' approval ~ 

Mr. OARDEN. No, sir, it was not. Not that we hael to approve any· 
thing. This business111an in Cap Haitbn, who was interesteel in the 
(l<111ipment, had talked about it since the island had been shut off to 
Translinear. It was 110 snrprise to me that he was interested in flying 
there. I was a bit surprised that members of the ..t:\.mericn.n Govern
r~lent went up there when t,hey tolel us it was impossible for Trans· 
lmear to go and that t.hey had clone everything they 1mew to do, to 
allow 11S to get these flights l'esumed. 
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Chairman PlWx::\IIm~. 1\[1'. i\.Jnhassador, I want to he sure I have a 
complete picture of ),om.' attempts to call the situation to the atten~ 
tion or the Haitian GOYC'l'll!11ent. ",Ye haye IL copy, as I say, of yom: 
cahle to the Pl'C'siclent of Haiti. ",Vere there any other attempts to 
communicnte with Haitian officials about it ~ ,Yas there any rollowu)? 
attempt with any Ol1e else in the Haitilln Govel'1lmcnt or--

Mr. Cnoolc There was a second telegram sent by :Mr. Carden, who 
was informe<l that if Ullll.pology shoul,l be sent) 01' an apology or kind 
ShOlllc1 be sent, that. nC'gotiatiOlls might get off high center. And t}lls 
,,'IlS during the period when I was saying "vVell, if I have become a. 
1>10(-]( in. this negotiation, Jet lne step aside.:' Other than that tele~ 
gram. which was quite brief and innocno11s, I know of no contllct wHh 
the GOYcl'll1l1C'nt. :\11'. Carden has made several amI was our representa~ 
tiyc there. 

:\[1'. CARDE);,. Thllt telC'g"l'll!11 '\V!LS sent, Senator, on September 3, 1075. 
Chairman Pnox:\fTRF,. X ow, YOU sn.y that a few weeks afte.r the .A.prH 

extortion attempt, the contract discussions with tho Haitiall Govern~ 
ment were shifted to another ministry in Haiti and then to the Pres~ 
idenial Oommission and then the Presidential Commission was abol~ 
ished. IVhat sip:nificance do you place on those developments? 

lIfl'. OROOK. There wem two developments that we thougl1t Were 
ain1(l(1 clireetlv at ns: The abolishment of that COlUmission was one 
nnel the changing or the law in Haiti stating that land. could be leased 
to forei.!~nel·s for no longer than 9 years after we had paid approxi.~ 
matelv $800.000 01' $1 n1illion for 5,000 acres of land with 100 years 
lease. ·IYe. lwliC'yecl that those actions were directed at onr project. 

Chairmall PnoxlImm. X ow. in the second extortion attempt, accol'cl~ 
inp; to :vonI' statement, l\Ir. Cm:den, you were telephoned in late No
yember' of 1075 from Haiti and told that Trallslinear would be signed 
if you met certain conditions. 

}.1:r. Ol\EDEN. Yes, sir. 
Chairman PnoxlIlmE. lYho was the telephone can from that you 

once again go down to Haiti ~ . 
Mr. CARDEN. This was from a Haitian businessman I had known 

fro111 the first year that I had been in Haiti. He was the gentleman who 
had been instrumental in introducing me to several :Mlnisters. 

Chairman PnoxlIUTIE. WJlat date did you arrive and which officials 
did you see ~ 

Mr. OARDEN. I arrived on Monday, December 1, 1975. I believe the 
first of December was a Monday, but I arrived on December 1 on an 
evening. I was met by th~se two businessmen. \iVhen the attempt to 
extract $50jOOO for the SIgnature on the contract was reported, I 
refused. I later went to the Minister's office in an attempt to See him, 
but was told by his secretary that the Minister was not in, even 
though I knew for a fact that he was in. I went back later the same 
day 'and received the same response. I saw that it was going to be 
impossible to see him. I was told by these business friends that it was 
over. Our attorney confirmed that rumor had told him that it was over. 
I met two members of the Minister's family; his son, who is the mfl,n
agel' of American Airlines. in Haiti fl,nd his wife, who is the owner 
of a very successful cosmetICS firm there. And they told me that they 
thought it was over. And with this kincl of report, I proceeded to 
close down all Tl'anslinear's interests in Haiti, to close down our 
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office fhat was located in the airport there, to dismiss the employees 
we still had, and to sell the equipment, materials and supplies in our 
office and to return to the United States, because it was obvious it 
was a hopeless situation. 

Ohairman PRox:mRE. I want to run over this drama once again. I 
think we have gone over it, but I want to go over it again. 

You said you were met with an under-the-table demand for $50,000. 
Now, where were you when this demand was mnde~ 

Mr. OARDEN. When r was met at the airport by these two bUSIness
men, I was told this as we were driving from the airport to their 
home-

Ohairman PROXJiIIRE. Did they make the demand on you ~ 
Mr. GARDEN. No; they did not make it themselves. They were 

seJ,'ving as agents, saying, "Look, we've got tlus down to these two 
conditions." And I repeated, as r said over the telephone to him 
when he called, that those two conditions are not a problem. He said: 
"There is one other issue. They are asking for $50,000 before the 
contract is signed." 

Ohairman PRODIIRE. Who did they say they were agents of ~ 
Mr. OAR.DEN. The Under Secretary of Oommerce, :Mimster Bayard. 
Ohairman PROXlIIIRE. The Under Secretary of Oommerce ~ 
Mr. OARDEN. Yes,sir. 
Ohairman PROXllIrnE. What is Ius name again ~ 
Mr. OARDEN. Minister Andrew Bayard. B-a-y-a-r-d. 
C~airman PRODIIRE. And you were supposed to make the payment 

to 111m~ 
Mr. CARDEN. Yes. 
Ohairman PROXJIIrnE. Just write out a check to his name, or deposit 

the money--
Mr. OARDEN, That was not discussed. I just said: 
I told .both of you before that if there is ever a condition of payment or 

a bribe, we are not going to do it. If we have to put some extra people on a 
payroll after a contract is signed, I can understand that, because that is a 
way of life here, but we are not going to give money to anyone. 

vVe would give legitimate jobs, but we would not give money and we 
would not give anything to get a contract signed. 

Ohairman PRODIIRE. Do you have any way of lmowing whether that 
ofIiciallmew about who was behind the demand ~ 

Mr. OARDEN. The first demand or the second demand? 
Ohairman PROXlIIIRE. The second demand. 
Ur. CARDEN. Whether he knew himself ~ 
Ohairman PROXlIIrnE. You say the payment was to be made to this 

particular person whom you have identified. Did you Imow that 
he was actually the beneficiary? Do you have any reason to lmow 
that? 

Mr. OARDEN. The only reason that Ihave--
Ohairman PROXJIIrnE. Do you have any reason to know that he 

wasn't acting as an agent for somebody ~ 
nfr. OARDEN. The only reason I have to know is that he was expect

ing me; he did refuse to receive me after we said no; and that the two 
members of his family that I met with, Senator, were quite embar
rassed.· At the time of my meetin~ them, although I did not confront 
them "with the fact that money llad been demanded, it was obvious 
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they were very uncomfortable to see me, which was very unusual from 
the past. r had invited his son 011e one occasion to come to Te:x:as and 
~o hunting. And r lu),ve an i~lport company in Dallas an~ t?-e Ivlin
lster's wife and myself were 11l the process of some ncgotmtlons for 
my importation of the perfumes and cosmetics she produced in Haiti. 
So r had 'a good relationship with them, but suddenly it was very cold 
and embarrassing. 

Ohairman PRO:xMIRE. And what did they say or do when you refused 
to pay the bribe again ~ 

Mr. CARDEN. ,VeIl, of course r refused to the two businessmen who 
met me at the airport. And they said: "Well, you lmow, it still might 
be able to be worked out." They did have extensive conversations wIth 
the Minister and his family. But; as r said, on the morning of Decem
ber 2, the businessman that had spent that morning with the Minister, 
came back to say that it is all over. 

Ohairman PROX1tfiRE. Now, did you attempt to report the second 
attempt to Haitil1n officials? 

Mr. OARDEN. To our officials in Haiti or--
Ohairman PRO:X:MIRE. Either one. First to the Haitian officials 1 
Mr. OARDEN. r reported it to our attorney. 
Ohairman PRO:X:lIfiRE. Did he make any attempt to report it.to the 

Haitian officials ~ . 
Mr. OARDEN. r have no idea. r really felt, if you could put yourself 

in my place, this was the 31st trip I had made to Haiti and-
Ohairman PRODIIRE. r lmderstand that. r am not passing any judg

ment on what you should have done. r just want to find out what the 
facts are. 

Mr. OARDEN. No; r did not go to any other lfinister and report this. 
r merely proceeded to beg-hl to close down our operation there. 

Ohairman PRODIlRE. If he had reported this to Haitian officials, 
yon wouldhavelmown about it1 

Mr.OARDJ!\N. Yes. 
Chairman PRo:X:MmE. As far as you know, it was not reported ~ 
Mr. OARDEN. That is right. 
Chairman PRO:x::nIIRE. Well, then, was this reported to U.S. officials, 

to the Ambassador? 
Mr. CARDEN. r did not report it, because--. 
Chairman Pno:X:MIRE. Why not ~ 
Mr. OARDEN. Because of our--
Chairman PROX1tfIRE. Previous e:x:perience ~ 
Mr. CARDEN [continuing]. Our rather unsatisfactory previous e:x:

perience. r have made three trips and--
ChaiJ.'man PRO:X:}URE. Was this the same .Ambassador at that point ~ 
Mr. OARDEN. Yes, sir. I made three trips to the State Department 

11e1'e in Washington, D.C. dUl'ing the period of these attempted nego
tiations in Haiti, and r 11ave made countless trips to the American 
Embassy in Haiti. And r had frankly come to the conclusion it was 
hopeless. 

Chairman PRourrm:. Now~ Ambassador Crook, following the sec
ond extortion attempt, did you report t1le hlCident to the U.S. Embassy 
or the State Department ~ 
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Mr. CnooK. No, sir. I did not. I agreed with Mr. Carden we should 
salvage what we could and I wanted to get him out of Haiti and get 
him home. So I asked him to come home. 

Ohairman Pnox~rnlE. Now, Ambassador Crook, according to your 
statement you have been told not to return to Haiti, yet your property 
and your investment is st.ill on Tortue. Is it your belief that you wereJ 
in effect, de facto ejected from Haiti and that your property has been 
taken without your consent and wthout compensation ~ 

Mr. CnooK. Yes, sir i it is. 
Chairman PnOXJlIIUE. Do yon belie,ye, that tIle 'fortue project was 

terminated and that your l)l~Operty was taken from you because you 
refused to pay the bribes?: 

Mr. CUOOK. Ye,,); hl the'main, I belieye that that was the cause of 
the disruption. I also think that there was at that time, and that there 
is now, the motivation for someone else to develop that island. I believe 
that we have proven the tremendons 'Value and worth of the project. 
And when the extortion attempt was made, Mr. Carden was told that 
ther~ was someone reach with cash to develop it. So, I think those t.wo 
mothf,ittions: The fact that we would not pay and that it is a desirable 
project for somebody tlnc~ is worth mueh ~ore.llow than it .was when 
It was ohly a concept, I thmk those two mOhYatlOns led to this act. 

Chairman PnOX1IITm:. Now, since these I1Parings were scheduled, and 
we brought this out to a limit('d extent, but I would like to get a fnll 
answer now, hnl"e yon been. ('ontacted by the State DepartmenH If 
so, by whom and what was saId to you?: 

1\11'. OnooR. As soon as the heal:ing was scheduled, I thought out of 
c011l'tesy I should notify the. Haitinll desk thnt I would b~ testifying 
and thnt I would b~ touchhlP: on these mhtt<.'rs. I cancel MI'. Dan 
Strauser at the State Department and told him that I hael been invited 
to appeal'. Thell on Friday of last week, in Texas, 1\!1-. Strauser call<.'cl 
me and we chatted I snppose SOllW. 20 minntes. I think thnt was the 
first give and tnkc rOllvel'sation I hud ]lad on the subject where I 
felt that they "'ere listening. And I told him, "This is the first tin1£' 
you IHwe not beell so defenf'iye that I felt that. I was the ~t1lprit in 
this sit,mtion; that I felt t11at we WC1'C criminals Ulld that you were 
sieling with Haiti." . 

Arid he said: 
I want you to know that we have never llfid a complaint of any lrind a~ail1st 

your company find tllfit we have no criticism whatsoever of Trauslinear and that 
\\'1' would like to see tlJis matter worl,ed out amicably. 

:My response was that unless we heard directly from some high of
ficials in Haiti, that we werG going to proceed; and tllat eyenif we 
elid h('a1', that we still wou1<1 make this testimony and brin1:\' these 
chartres, but that we woulcl be willing to ncgotiate with them fnrtlwl'. 

At this point, Senator, I think tllC' rontract has no yalue to us. ,V(' 
lltwe bl'okrn off all the negotiations. lYe would like to get 0111' pCjuip
])lent hurk and the rost. that "e hn;ve put into the proie{'t back. Beralls(' 
I think thp husiu(lsS r1imate in Haiti is so hostUe at this point townrc1s 
11S, and I think toward other American businesses, Renator, that it 
wOll1<1 h(l, Ylltil(1 for us to attempt to ('ontinne thc ])l'oiect. 

0hairman Pnox:mnE. Now, I understand that vou have business 
inter('sts ill Mexico. Hn,'c officials in that country evcu' attempted to ex-
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tort money for yon 01' your business associntes, and IHtve you cver 
paid any bribes to Mexico ~ 

Mr. CnooE:. No oftl·1ial has cver attempted to extort and we have 
nevcr paid a bribe of lmy kind at any 1cye1. 

Chair111a11 PRox1nm~. How substantinl Ul'e· your business interests 
in Mexico? 

1\:[1'. CnooK. I have an interest in U iUl'llitul'e factory in San 1..uis
potosi, which I am. to1cl is the largest furniture factory in Mexico. I 
have a minority interest with another partner. 

Chairman PnOXlIIInE. Now, in view of your experience, ancl it is hard 
for me to imagine a more <liflicult or more trying 01' painful C'xpel'i
cnce than yon have gone through economically becanse you have suf
fereel very great financial losses and yon ha,'c devoteel a great denl 
of time and energy to this. I ,,,ouldlike ('arh of you g:entlemen to tell 
me whether it ll'lakes n.ny sense, hl your judgment, for businessmen 
to pay bribes or make payoffs in foreign countries in ordel' to continue 
doing business there ~ I wonder whether~ knowing what you know no,,', 
yon might do things differently in Haiti ~ 

}\fl'. CnoOlL Senator, it makes no sense to beg;in It course of bribery. 
In the long term, you would become so inyoIvec:lwith so great fin outlny 
of money that it would be very difficult to operate. You can't. c1ivic1l'. 
morality between foreign and·domestie. It would be demoralizing to 
the company at home. 

But, I do understand how a climate that lends itself to bribery, 
Senator, eventually W(,fLI'S clown an A.merjran businessman, (·specially 
when the conduct of his country abroad has not been inspirational, 
when he cannot look to it. for support 01' strength of any l.'ind. And the 
results are to hnve your pride and yonr rOllscions, and then go b!mk
rnpt. I am sympathetic. I think there i:; fl, dc'gree of hypocrisy in 
chastising an American Imsiness abroncl withont facing up to tIle fact 
that this'Govel'llment should perhaps he<.'cl the admonishion of "phy
sician heal thyself." 

Chairman Pnox:.urnE. Arc you saying that onc(' yon get on the 1100k, 
that once you pay a bl'ibe·-whether $50,000 or half a million dollars 
01' maybe $13 million or $14 million, us it mia-ht have been-once you 
are on the hook, that yon are just squeezed; that you are in 11 position 
where yon can be imposed 011 oyer and OY('1.' again and, in effect, blark
mailed ~ Ii you l)aid the bribe, if you hay£> taken that action, then ;lTon 
arc l)retty much a "dctim oi' whateyer' the government under those 
circnmstances "ants to do do with you. Is that right ~ 

1\£1'. CnooK. Exactly. I haye never 11eell on the hoOl{, bnt contracti:; 
have to be renewed anrlnew eontrads hll.YC to he issued andllegotiatC'd 
and signed. And at ('vcry point, when the word gets out that yon will 
payoff, you hayc to pay.· 

Chairman Pnox:uillE. I>lll't it Imth('l' a pl'ohlf'm that-and you haye 
diffC'T£>nt situatio11s in all cases-but ",lw11 "on do pay a hi'ibC', yon 
don't know whether you get delivery on if:?' Yon may' simply be 'ont 
the $5,000 or $500,000 and get 110 results. 

1\Ir: C'noole 1Y('1l, of course. ,Yc cannot C'mphatiralIv say that we 
know' tllis man represented the gOyerllment. of Haiti. We heHeve lJe 
did. '''iTe belit:we all eYidencc poh1.ts to the Tact that he did. But, it is 
conceivable that he was an independent. 
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Chairman PnonrmE. Supposing he did represent the government 
of Haiti. Wllat is to keep any corrupt official who 'was in the govern
ment of Haiti, lIfr. Crook, from simply taking the money and putting 
it in his pocket and not giving you any satisfacti<?n? . 

Mr. OnOOIC Yes; a!' knowing that you are gOlllg to get the contract 
anyway, taking the credit for it. . 

Chairmn,n PnOXl\rmE. Anvbody who takes the moral position that 
they will accept a bribe, it seems to me he is unlikely to be of any firm 
ass~stance when yon expect their word to come through that they wHl 
delIver on the bribe. Isn't that correct? 

Mr. CROOJr.. Yes; that is correct. 
Ohairman Pnoxl\fiRE. 1\:[1'. Carden? 
1\:[1'. CARDEN. There is very little I could add to elaborate on Ambas

sador Crook's statement. I would like to comment on one portion of 
your question. You asked if there is anything we would do differently. 
I suppose that knowing what we know now, r doubt if we would go 
into an investment climate like this. 

However, as r tried to bring out in my statement, and as Ambas
flac10r Crook said in his statement, we dic111nc1ertake m'ery kind of 
investigation that we felt was necessary for doing business abroad in 
this country. 

They have a bright young President c1o'wn thcre. r personally am 
,cry irupressed with ,vhat, li.e is trying to do. The depth of manage
lllellt in the governn1ent is not particularly deep though, and he is 
having to rely on advisers that remain from tlle previous administra
tion. 

r wish I CQuld say that there was some point in tlus activity of 4-
vear's duration where we could say at this point it would have been 
smart to leave. But at eyery step on the. way, Senator, as we review this 
,~ yC'ars later, it seemed very lo!;ical at the time-and it still seems 
logical hl retrospect-to have cOlltinued these attempted negotia.tions. 
",Ye did have a legitimate contract. We did have a legitimate third
party ~ontmctual right und we still feel we have those rights. 

Chau'man PnOX:i\ImE. And what you started to say-und maybe you 
said it and I missed it-is the fact that one yery important Urea of in
vestigation for any American hnsiness firm investing in a developing 
country or any country, for t:mt matter, 11'[1'. Carden, is whether or 
not bribes may be necessary. Correct ~ 

1\fr. CARDEN. That is right. 
Chairmun PROX:i\ITRE. Whether or not you have un atmosphere that 

may be so corrupting that you either are gain,!.!; to lose your property 
or be put in an untenable and impossible position. 

Mr. CAl'J)EN. I coulcbl't agree more. 
Ohairman Pnox:i\fiRE. Therefore, this is something that we have to 

look at. and something that ought to be a wurning to developin,!.!; conn
triC's, if they expect to haye American capital in the future, and they 
should rC'co,!.!;nize that it is a very foolish course of action and only 
temporarily of benefit to permit 'these bribes to be accepted. 

Now, the other aspect that troubles me-and Ambassador Crook, 
yon ran help me on this-after all, people in the State Department are 
good people, as I am snre you and r recognize, alld the~T ure interested 
in helping this country and they are interested in lundng good l'eIa
tiOl1S with othe.r countries. r am sure that there is no element of cor-
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rnption on the part or the State Depurtment in this 'wh01e matter. 
They must have been thinking 'about something. 'What they are think
ing about, I presume, is our relations with a foreign country anel a 
foreign government anel the head of a foreign government. 

Can you help us in meeting this problem ~ You are going to be fol
lowed by Mr. Ingersoll, the No.2 man at the State Departme1lt, who 
is going to appeal' and testify later this week. He was going to appear 
tomorro)v, but he is meeting with Mr. Kissinger tomorrow, and he 
will appear a little later. I presume that this is a very difficult thing 
for the; Secretary of State and the State Department; that is, on the 
one hanel, they want to be friencUy with all the gQYerillnents but on 
the othel' hand, they want to protect and defend American commercial 
interests. It is easy to take a moral position and one that we aIh,ant 
to take'oIl this-I certainly do, and I know you dcr-but, let~s be as 
practical Itndas tolerant and '1S sensitive as we can to the problems of 
the Secretary of State. . ' 

Now, how do we meet the problem of trying to stuyfriendly with 
goYel'llments that condone this kind of practice or that may engage 
III it? 

l\{r. CROOK. Well, Senator, I certainly couldn't answer that. I recog
nize Hlat the State Department has its own set of priorities ancl the 
priority of an Embassy does not coincide necessarily with the priori
ties of an American business abroad. That is complicated when Ameri
can businesses abrou,cl n.re in competition ,for the same item. So the 
Embassy must be, and in this case has been, very discreet and sensitive 
to these matters. 

But, in answer to the popularity portion of your question, of how do 
we maintain the good will of a nation, I think a partial answer to 
that is that we operate consistently at the higllest standard of ethics. 
And if the ·.foreign government is aware of that, thut seems to me to 
be the begill1ling of an improved understanding. But, if we, by wink or 
smile or nod, ignore that bribery is going on a'nc1 that it is because t1le 
country is underdeveloped and they are not morally responsible, then 
there has got to be a break somewhere; there has got to be it rupture 
somewhere down the line. So, I think we must; make it known that we 
deal one way at home and abroad. And if those customs clash 01' coin
cide, we don't deal. 

Chairman PnoxJIIIRE. Isn't it true that a consistent policy of op
posing bribery, of trying to root it out, of doing all we call to protect 
innocent persons who have been solicited for bribes and of trying to 
expose those who solicited bribes, isn't it true that it is not only to 
the interest of the American businessman, but in the great and clear 
anc110ng-term interest of all the cOlmtries iny01ved ~ 

l\fr. CROOK. Of course. 
Chairman PnoxMffiE. Certainly, it would be to the interest of Haiti 

were the State Department to take this position and to use everything 
in its power to persuade the President of Haiti that his interests are 
being damaged by people who are engaged jn this practice in his gov-
ernment; isn't that true ~ , 

1\£1'. CROOK. I believe that to be true. 
Chairman Pnox:mnE. I will conclude by saying that the Deputy 

Secretary of State, Robert Ingersoll, informed me this mOl'lling after 
the hearing began that he would not be able to appear as scheduled. 
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He has promised to rescheduIe his testimony during the next few days. 
I hope we can announce a new clate shortly. 

,Ye've heard two stories this morning. One was the anatomy of an 
attempted shake-down; the other story IS a profile of an honest-well, 
I should say of two honest American businessmen who refused to 
buckle under to extreme pressure in a foreign country. I think America 
can be proud of Ambassador Crook and ]\tIl'. Carden. They behaved 
honestly and, as far as I can tell, with complete discretion under very 
trying circIDnstances and at considerable sacrifice to both of them and 
to the stockholders they revresent. The testimony shows that some 
businessmen want to act stl'lctly within the law. The question in my 
mind is whether the U.S. Government is encouraging or discouraging 
such proper and lawful behavior. 

There win be a new date set for resumption of these hearings and 
that will be amlounced in the llext day or so. This hearing is adjourned. 

[lVhereupon, at 12 noon, the subcommittee adjourned, subject to 
the ('all of the Chair.] 



ABUSES OF CORPORATE POWElt 

FRIDAY, MARCH 5, 1976 

COXGRESS OF 'rIlE UNITED STATES, 
SrnCOl\nUT"l'EE ON PRIORITmS AND 

ECO;NOl\IY IN GOVERNlIIENT OF THE 
J OL.""T ECO;NOllUC COl\IlIrJ.Tl'EE, 

Washington.,D.O. 
The subcommittee met, pursuant to notice, at 3 :10 p.m., in room. 

5302, Dirksen Senate, Office Building, Ron. ,Villiam Pro}.:mire (chair
lUan of t.he subcommittee) presiclino-. 

Present: Senators Proxmire and I-Ielms. 
Also present: Richard F. Kaufman, general counsel; George D. 

Krnmb~lUar, Jr., minority counsel janc11J. Catherine Miller, minority 
economlst. 

OPENING ST.\.TEl\[ENT OF CU.umtr.\x PnOXl\IIRE 

Chn.irmn.n Pnoxl\f.Ilm. TIl(' subcommittee 'will come to order. 
The disclosures of corporate bribes and payoffs have dealt the pubJic 

two severe blows. 
First is the fact that mallY of the Nation's largest and most pres

tigious business firms have stooped to making bribes and have aUowed 
tliemselves to be shaken down by foreign government officials. 

At the same time, therc. is a continuing thread running through many 
of the payoff disclosures of U.S. Goyernment acquiescence and even 
encouragement of the bribery system. 

A high official in the Nixon aclministration once adYlsed that people 
should pay attentionllot to what Goyernment officials say but rather 
to what they do. 

All 'application of that guideline to the system of bribery that has 
been uncovered mn.y explain the apparent discrepancy ibetween official 
statements and official actions. 

For example, Secretm-y William Si1110n condemns the Lockheecl 
bI'ibsS and other payoffs ill the strongest terms. But Secretary 'Simon 
has failed to exercise his authority as Chairman oHheLoan GuaTanty 
Board to require Lockheed to disclose full details of the bribe. 

Spokesmen for the Pentagon have also stated publicly theil.· opposi
tion to bribes and payoffs with regard to foreign military sales. But 
behind the scenes the Pentagon has been aware. of outrageously high 
"sales commissions" and has actually lectured contractors on how to 
make payo:£fs. 

One of the things we hope to learn today is whether the State 
Department's beha'iriol: falls into this paUm·n. Unforhmately, there 
have been 'allegations that it does. 

(151) 



152 

The importance of this question cannot be over-emphasized. The 
public has a large stake in lllternational commerce and international 
arm.s sales. The business community certainly has a stake in whether it 
must go along with the bribery system. 

The economy is influenced by the bribery system directly 'Uud i11(11-
rectlyand it is therefore most appropriate that this committee's in-
9uiry go forward on the broad range of issues involved in illegal :llld 
Improper payments, at home and abroad. 

Our witness today is the Honoraple Robert S. Ingersoll, Deputy 
Secretary of State. Secretary'Ingersoll has it distinguished record iu 
private business as well as with the government. He has been the presi
dent, chairman of the boal'd,and chief executive officer for the Borg
Warner Cm:p., has served as trustee for the University of Chicago and 
the CaJifornia Institute· of Teclmology; was the U.S. 1:unbassador to 
.Tapan £rom1972 to 1974; and was the Assistant Secretary of State for 
East Asian Affairs. 

Secretary Ingersoll, lmfortunately, the subcommittee did not obtain 
a copy of your statement lmtil afternoon today so 11lt\,ve not had an 
opportlmity to study it, as carefully as I would like. . . 

Now you may proceed in your own 'Yay. It is a very interest.jug state
mentand we have a number of questIOns for you wheii you conclude. 

STATEMENT OF RON. ROBERT S. INGERSOLL, DEPUTY SECRETARY 
OF STATE 

Mr. INGERSOIJL. Thank you, Mr. Chairman. 
I am pleased to Ibe here today to discuss a serious problem which 

bears directly on U.S. foreign relations and economic interests: the 
revelations about alleged corrupt practices involving U.S. multina
tionals abroad. 

First, let me again state emphatically that the pepartment of State 
conclem:ns in the strongest terms auy and all corrupt practices in'Volvjng 
corporations, whether United States or foreign.\¥' e have stated this 
position in several forums recently, but I want to l'eiterate it here today 
as the basis for all the comments I make to you. ·Th~ Departmont's 
view-and ·my own pC:'rsonal view us one with C:'xpeI'ience in business 
and Government-is that bribes or other illicit paymen.ts canllot be 
condolied. Moreover, this is not a new policy. The Depal;tnientof State 
has never condoned such payments. '-, :. . , 

They a.re ethically wrong; their disclosure can unfairly tarnish the 
reputations 'of responsible American businessmen; th~y inake it more 
difficult for the U.S. Government to assist U.S. firms: in the lawful 
pursuit of their legitimate business interests abroad; -they encumber 
our relations with friendly foreign governments ;, they are, in the long 
run, bad business, as firms .involved in snch practices'l:jsk loss of con
tracts, sales and eyen property; and theycontrilmte: toa deteriora.tion 
of t.he generaJinvestment,climate. . 

Then.S. Government has taken the 'Position that:any investor who 
mn,]\:C:'s illegal payments cannot look to the United States to pJ;otect him 
fJ'om legitimate la,w enforcementac.tions bv the rC:'sl)onsible authorities 
of either tllf\ host country or of the United 'States. 't\Te.supportcoopera
tion by tho U.S. agencies illvestigatingthese cases withresrionsible for-
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eigl1 authorities who are seeking information consistent with the re
quirements of the law and procedural fairness. 

However, the U.S. Government will provide appropriate diplomatic 
protection to .American nationals abroad who are not treated fairly in 
accordance with intel'llational 1.a w. 1¥ 13 are concel'llecl at tln'eats of 
extrajudicial sanctions which may be disproportionate to the offense 
and based on unproved allegations. 1~T 13 do not believe that economic 
retaliation is an appropriate response to payments which, although 
controversial, a.re either lawful under the foreign law concel'lled, or if 
unlawful, are subject to specific civil or criminal penalties prescribed 
by that law . 
. Of course, we also oppose such retaliation for failure to make such 

payments, as alleged in some recent cases. The Department of State 
flas 'a responsibility to assist American businessmen who are treated 
1Ul:fairly. 

In intel'llational discussions of enterprise behavior, t1le United States 
has supported two basic principles: 

First, all sovereign states have the right to supervise and l;'egulate 
the activity of foreign investors in their territory, consistent with the 
minimum standards of justice caned for by intel'llationallaw. 

Second, investors must respect the laws of the nations in which 
they operate ancl conduct themselves as good corporate citizens of 
these nations, refran1ing from improper interference in their internal 
affairs. 

Unfortunately, however, in these matters foreign investors and 
traders are not always faced with clear-cut choices in unambiguous 
circumstances. Instead, they frequently £nd themselves operating un
der unclear rules, local customs, and business methods far removed 
i-rom those learned in business schoool. A foreign investor who receives 
"suggestions" from officials of the host government is placed ill a 
difficult I>osition. Many courageous businessmen h:1ve refused to go 
along with gl1estionable practices abroad, :1nd in some cases have had 
to forgo busmess opportunities as a result. 

"\¥ e are told that businessmen from other countries take the view 
that wllat we call improper payments are a basic requirement of the 
societies in which they operate, IDld represent centuries old practices 
which no amount of indignation or legislation can change. These busi
nessmen are reluctant to support either domestic or international legal 
action for fear that such measures would not only do no good, but 
woulcl also burden commerce and provide a dangerous instrument for 
selective application against individual corpOl.'ations. Some American 
busnlessmen may share this point of lriew, but increasing numbers are 
concluding ,that some action is necessary to deal with the situation. 

1¥hat should ibe clone ~ Obviously, the principal responsibility for 
deallllg with criminal 'acts in foreign countries is that of the govern
ments directly concerned. But we too have a responsibility to make 
sure that U.S. laws regUlating corporate beh.wior are vigorously en
Torced,und that official U.S. programs in foreign countries are effec
tively managed to guard against these practices. The I'esponsible U.S. 
agencies are already taking significant steps. The SEOand the IRS 
are giving the problem vigorous attention, 'and ,their effoI;ts can be ex
pe~ted to have a substantial deterrent effect. 
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The D~partmellts of State and De:fem;p hayp takp;n steps to ins.me 
that forelo'n o'ovcrnmcnts who pm'chase def<:'lli'C !tl'tJcl<,s and 8(,1'V1C(,8 

under thtf01;iO'n military sa]es program are fully informed of any 
ao'ents fees that are included in the price of the goods 8(llc1. Fncl('l' 
tl~e applicable regulat.ions, the foreign gOY(,l'lUnpnt is notified of any 
such fee at the time of the DOD offer to spll. If the foreign gOl'Pl'1l
ment responds that the fee is nnacceptable, the American snppli(>l' 
is advised that DOD wi11not com~ider the f('<, an allowable cost 11ncler 
the contract. 

In several cases foreign governn1E'nts lla \'(' ('stablisl1('(l a g(,llPral 
policy that contingent fpes are not to be allowed on FMS cases. Th<' 
nSG has l'('spollch'd to that policy hv adopting a regulat.ion wi.th 1'C'
sped to such countries that no conting:>nt f('e will be allowed as nn 
item for reimbursement unless it is sp('cifieall~r approved in aclYnncp 
by the purchasing government. .. 

We beHeve that our procedur('s on FM8 tl'ammchons can br +\11', 
ther improved, and support the concept o:f s~'st('matic reporting nlong 
the general lines of the pending amenc1m('nts to thC' sec1ll'ity assistt111l'c 
hill. Of C0111'SC', it is important that any snch lrgislation resp('ct the 
l('gitimate llPCrl for confidentiality of business information, the public 
clisclosme of which could harlll the competitive position of American 
companies. 

But this is an international problem and significant l1l'ogJ'(,SS will 
come only on a broad scale. It is tpmpting to try to c1('al with tIl(' 8itua
tion unilaterally, but th('re arC' se1'io11s1'i8k8 fol' the UnitC'!} Staj'ps 
in such an approaeh. There is wic1espTPar1recognition in the Con,Q.'l'f's'l 
that such unilateral action would put U.s. companiPs at a sHions dis
advantage in the export trade. Sel1[lt~ Resolution 2615, adonted hv (\, 
,"ote of f13 to 0 last N oY('mhel' 12, tak<'s note of the trade distorting 
effect of corrnpt practices and calls 11pon the ('X('cntiYe bl'iln('h to lW~~O
jjatr, a multilutC'ral agreement to d('al with thC' probiem. 

,;Ve haye seC'n dramatic evidC'l1ce in rr(,pnt weeks of the potenl'ial 
ronseC(urnc('s of c1isrlosnre in the United 8tntps of cY('nts whi('h affprt 
the vitn 1 intC'l'csts of forrign governments. Preliminary results ll!lYe 
inrlnr1ed serio11S politiral ('rises ;n friP11rl1y ron11t1'ies, 1)0r;sible rllllrrl
laHon o:f major ov('rsellS o1'(lC'1's for Tf.s: ilHlnstri('s and t.ll(, risk of 
gC'11('ral cooling toward U.s. firm8 ahoar<1. Manv fOl'C'i.g:n comm('ntni'oI'S 
and opinion makers have expressed C011rp1'11 ahout the eupcts of U.S. 
processes in their conntriC'R and sng2.'('strc1 that tlIr United States hns 
a responsibility to take into account thC' int(,l'PstR o:f its n1li('s wh(,11 it 
is cleaning 11p its own honse. 

I wish to stat(' for t11(' record tllat arJrvons damage hilS h('en donI' 
to tIle :foreign relationR of the TTnitrd StatC's by ]'C'('ent c1isdosUl'es of 
11l1snbstantiutec1 allpgations against foreign officials. As I said. ,ye (10 

not condonC', nor does tIl(' U.S. GoveI'Juncnt condon(', bribery hy 
AlllPl'ica.n corporations m-erseas. On the other ha.nd, it is a :fact'tluit 
pnbHc discnssion in this country of the alleged miRtleeels of officials 
of foreign gov('rnments cannot fail to damage onl' relations with these 
goyrrnmcnts. 

,ye ~hink there .are l11fil.lY advantages to a ll1ultilfltel'll1 approach 
wInch 11'3 based on mtel'l1ahonal agreement both as to the basic stanrl
al'ds to be applied in intel'llational trade and ilwestment) and the pro-



• 

• 

155 

cedul'es to curtail corrupt practices . .A cool'clinal"rd action by exporting 
and importing cO\llltries would be the only effective way to inhibit 
improper nctivities of this kind internationally. An international 
agreement would also help insure that action "would be taken agaillst 
those who solicit or accept payments, as well as those who offer or make 
them. 

As a first step we have negotiatC'd !;tl'ong language condemning 
br~bery, ~s part; o~ the volwltllry gnic1elinC's TOl' multinational enter
prIses wInch al'e bemg drawn np in the GEeD . 

However, in the area of criminal Jaw, snch as bribery, 1110l'e is 
neeclec1. Effective action, consistent with indivic1ual rights, l11nst be 
in accordance ,dth established legal procedures. Thus, in this area 
we favor action pursuant to national IIlW and intel'llutional agre(']lJC'llt. 

Therefore, I am taking this occasion to announce that the United 
States is proposing a multilateral agreement on corrupt practicr;o;. 

The agreement would be based inter alia on the following principles: 
It would apply to international trade and investment transactions 

with government, that is, government procurement "and such other 
governmental actions affecting international trade and investment 
!1's may be agreed; it would apply equally to those who offer or make 
lmproper pa,yments and those who request or accept them; host
importing-governments would agree: (1) to establish clear guide~ 
lines concerning the 11S0 of 'agents in cOIDlection with government 1)1'0-
Cl1rement and other covered transactions, and (2) to establish appro
priate criminal penalties for bribery and extortion 'by enterprises and 
government officials; governments would cooperate and exchange in
formation to help eradicate such corrulit practices; and uniform pro
visions would be 'agreed for clisclosure bv enterprises, agents, and offi
cials of political contributions, gifts, al1d pavmcnts made in connec-
tion WJtl1 covered transactions. • 

Our delegntioll to the second session of tIle UN Commission on 
Transnational Corporations, 110W meeting hl Lima, has been instructed 
to call for such an agreement. 

At this point, I would like to say a few words about tIle Locklzeed 
case. A number of foreign goyernments haye expressed great concern 
n.bout discJ.osures resulting from Senate investigations, or reports at
tributed to those investigations, that are said to implicate high ofil.
cials. These governments have requested the Department of State's 
assistance to obtain the docul11t'ntation nect'ssary to investigate theBe 
a] legations. 

The Depar~l11ent has always cooperated fully with foreign govern
ments whose 'lllterests are affected by these disclosures. But we do not 
luwo the corpora.te docmnents in question. These, where they exist, 
are held 'by Locldleed, by the Senate Subcommittee on .l\fultinationals 
0]' by the SEC subject toa court, order. 

Press reports llave given the erroneous impression that the State 
Department has not been responsive to the requests of foreign gov
ernJ11C'nts for information developed O!l this mattel'. This is not the 
case. The Department has been c011cernec1 that premature public dis
closure of unsubsta.ntiated charges against fore,ign officials might un
!airly damage the. rigllts of indi:riduals and cause serious problems 
m U.S. relations WIth other COlmtrles. 
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However, we have never questioned the need for friendly foreign 
governments to have access to the information to carryon their own 
Jegithnate investigations, and we have taken appropriate steps to 
facilitate that access. 

In recent days we have 'been consulting urgently with the SEC and 
with the Department of .Tustice to develop a procedure that would 
facilitate the exchange of information with interested foreign govern
ments. Under this procedure, the Department of Justice would enter 
into cooperative arrangements with the responsible law enforcement 
agencies of other interested governments, us it has done in past cases 
of interest to more than one government. It will arrange for the ex
change of information in accordance with the traditional procedures 
established to protect the integrity of criminal investigations and the 
rights of individuals affected. 

That is to say, foreign law enforcement officials would be expected 
to 'assure that information secured from U.S. sources would be treated 
on a confidential basis lUltil such time as the foreign law enforcement 
agency had decided that it wished to proceed with a criminal prosecu
tion against a particular individual. 

Should any exchange of information require modification of the 
court order in the SEO-Looldwed case, the Government will be pre
pared to propose suitable amendments to the court. 

Finally, let me say that the Department of Jusbice is already mak
ing inquiries to determine whether overseas payments and related 
activities by Lockheed have involved violations of U.S. law. This mat
ter is belllg pressed with vigor. It should be lUlderstood, however, that 
foreign governments have an equal interest in prosecuting offenses 
against their laws, and in some cases the nature of the alleged wrong
doing is such that foreign law enforcement officials have an even more 
urgent need to proceed than U.S. law enforcement officials. These 
varying priorities will have to be resolved by mutual discussion be
twe'en our Department of .T ustice and foreign law enforcement officials. 

In conclusion, Mr. Chairman, we are proposing two new actions to 
deal with the international bribery problem. First, 'U multilateral 
aqreement to be negotiated within the United Nations system to help 
deter and punish such activities by enterprises, agents, and govern
ment officials. 

Second, a framework for bilateral cooperation with foreign law 
enforcement agencies with which we can make satisfactory arrange
ments for the exchange of evidence. We are hopeful that these initia
tives will prove to be effective. 

Chairman PRox:rumE. Thank you very much, Mr. Secretary. We 
appreciate your testhnony. 

The announcement of a proposed multilateral agreement on COl'pO
rate practices is very welcome. It is also very intriguing. I hope. we 
can get more lllformation on tlus proposal and I wonder if YOll could 
elaborate on it somewhat. 

For example, most, if not all cOlmtries, now have criminal laws 
agaiustbribel'Y and against extortion. How would the new agreement, 
wIuch would make such actions crimes, change anything ~ 

Mr. INGERSOLL. Make such what ~ 
Chairman PROXllITRE. Which would make such actions crimes, how 

would this change anything that we have now ~ 
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Mr. INGERSOLL. "Well, I think it, is rather premature to say exactly 
how this might come out because it is being proposed that a special 
group be formed in the U.N. Oommission on Multinational Oorpora
tions to pursue this subject. "l,Ve have not given our delegates there any 
more guidelines than the general guidelines because we think it is up 
to the people in this special group to come up with what they think 
would be appropriate. 

Ohairman PROX1\I!llE. You see the problem that I am trying to get at 
is that we found that law enforcement can be very effective within a 
~ountry's borders. In some cases it is a little more effective than 
others but it can be more effective. The U.N. has never impressed me as 
a very effective enfo.rcement organization. I tl1ink it is a great organiza
tion and I strongly believe in it, but it does not give me much con
fidence that if we work this way we can strengthen the law cnforcc
ment operations ill countries that do not seem to hu;ye the will now 
to act against crimes of this kind. 

Mr. INGERSOLL. Well, I think that if you can get agreem~nt by a 
large proport.ion or the members, I think you win have at least a 
moral obligation on the part of those governments to pursue their 
own laws or to even establish--

Ohairman PnoxMIP.E. "l,Vel1, they have that now; don't tl1ey~ 
Mr. INGERSOLL. Except th~y do not have international pressure on 

them because there is no such agreement. 
Ohairman PIWXMmE. I wonder how strong that international pres· 

sure really is. We have a situation now with Japan whem they are 
just pleading to get information in the Looldwed case for example 
and both honses of their legislature passed resolutions asking for it. 
The Prime Minister has asked for it. The Ambassador has asked for 
it. Yet they cannot seem to get that information. 

Mr. INGERSOLL. 'Well, I propose, I suggested in this statement the 
means by which they and other governments cun get access, but we 
believe it would be premature to release information of an allegation 
m,.ture until it has been investigated by their agencies and OUI'S who are 
responsible for law enforcement. 

Ohairman PnoxMIRE. Well, I want to come to that a little later. 
Let me ask you, Are you proposing a treaty that would have to be 
ratified by the Senate 01' would it be an Executive agreement ~ 

Mr. INGERSOLL. I tllink it would be ons ratified by the Senate. We 
would consider it a treaty; yes. 

Ohairman PnoxMIRE. Isn't this a cumbersome, protracted type of 
lmdertakil1g~ Why wouldn't it make more scnse for us to act uni
laterally whenever U.S. firms are 'Concerned, ~:fr. Ingersoll, to the 
extent it is legally possible for us to act. And if other countries follow 
Our example and want to cnter illto an agreement with us, th~n fine. 

Mr. INGERSOLL. I see nothing wrong with the U.S. Gove.rnment 
acting on U.S. corporations operating within the United State.s. I 
think you get into a fuzzy area w lle11 you begin to prosecute for u.ctlOns 
outside the United States wl1ere foreign citizens may be involved and 
{3vidence may have to be gathe.red from those foreign citizens outside 
the United States. 

Ohairman PROXMIRE. Well, if a crime is committed outside of tIle 
United States, why should not we provide all the information promptly 

78-547--77----11 
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and not in a matter of months or years but within a matter of days to 
the appropriate law enforcement officials~ We haven't done that in 
the Lockheed. lYe haven't done in some otller cuses. ,Vhy not~ 

:Mr. INGERSOLL. I am not a lawyer but I believe we normally try to 
keep evidence in the hands of the law enfor'cement agencies until 
they have developed a case. I have been told that you can jeopardize 
the case by prematurely leaking information on the particular situa
tion at hand. 

Ohairman PROXIlITRE. Now you say, and I quote: "As a first step we 
have negotiated strong language condemning bribery, as part of the 
voluntary guidelines for multinational enterprises which are being 
drawn up in the OEOD. However, in the area of criminal law, such 
as bribery, more is needed." 

,Yell what do yon have set up to provide for an inspection system 
and for an enforcement system ~ 'What aTe you proposing in the way 
of penalties and in the way of making this really have the firmness 
and effectiveness that would inspire credibility ~ 

'Mr. INGERSOLL. As I mentioned earlier, ]\.fl'. Ohairman, I think that 
is np to the U.N. Commission that is st.udying tlus problem in Lima 
at the present time. I would not want to prejudge their recommenda
tions on this. The first step that I refer to is a guideline for multi
national corporations that covers much more than corrupt practices 
or bribery. It CQ1'ers a whole gamut of practices by multinational 
corporations. 'Whell I re.ferred to the criminal situatioll, I am referring 
primarily to briberv. That is the area where we think that this inter
nat.ional' agreC'ment is necessary. The first is a voluntary agreement, 
or it is suggested that it be a voluntary agreement, because the cir
cumstances of multinational corporations are so diverse that it is 
almost impossible to get an agreement that everybody will subscribe 
to. But when it comes to bribery, criminal bribei·y, we see no reason 
for any discretion and we believe that an international agreement, 
Senator, should. be develoned by such a U.N. body. 

Chairman PROXllIffiE. ,Yell, 'I am trying to see how specific, how 
fitl' you have been able to go. And I realize you have to leave much 
of this to t.he UN a~enc:v that is studying it. for the fnll details. But 
yon say, for example: "It would apply equally to those who offer or 
make improper payments." No'w you say that is more than bribes. 
,Vhat e1se do you have in mind ? Would you be as specific as possibl~ ~ 

Mr. INGERSOU,. ",Yell, I am not sure what they will come np WIth. 
In this country, im1)roper payments include noJitical contributions. 
In other countriC's they are not improper. So I think it is up to this 
group to determine ,-ihat they call "improper." Another one might 
be excessive commissions whei-e tIle amount of the commission is Ull

reasonable in re1ation to the amount of sale. Commissions in them
selves are not improper if they are mlated in the amount to the sale 
itsplf or the amount of effort required to make. the sa1e. 

Chairman PRox:muE. TVhat did vou hn.ve in mind when von saW, 
"clear guidelines concerning the lIse of agents in connection with 
government procurement r' W11at kind of guidelines ~ Oan you give 
me an example or two? 

]\[1'. INGRRROLL. ,Vell, 01('1'e have bC'en somb countries in recent 
months that have decided that. any military sales to their govern
mcmts should not have any agent or commission iilvolved. Other gov-
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·ernments rely on agents. Therefore, I think it is going to have to be 
spelled out that if a country specifically excludes an agent in a trans
.action, then that would apply in their case. In other countries, an 
agent with a reasonable cOlruuission for his effort is proper. 

Chairman PROX:r.rillE. Is there some danger that this might result 
in enfeeblin~ the present restrictions that some countries have in order 
.to get to the lowest common denominatod 

Mr. INGERSOLL. rrhat is up to the cQuntry. 
Ohairma:(1 PnoX1\1IRE. In order to make sure that you don't lose a 

competitive advantage to a country that mi~ht have an easier system ~ 
.Mr. INGERSOLL. I don't see that there wOlud be any disadvantage to 

.n, c0U11try if they wanted to exclude all commissions, because every
body involved would be under the same rules. If some country said, 
"we are going to have an agent or commission," then everybody has 
the same rules. So I don't think it would be a disadvantage. 

Chail'lnan PnODIIRE. Then you say, "governments should cooperate 
;and exchange information to help eradICate such corrupt processes." 
T\1Jlat information would be exchanged land would it be made public ~ 

Mr. I:z-rGEnSoLL. If there were a criminnl action, and I refer to the 
process that we would suggest, I would say when the case is brought 
to trial or for an indictment, then I would think, yes, it would be made 
public. Prior to that time I think it would be improper. 

Chairman PnoXi):ITRE. Senator Helms. 
Senator lIELMs. Thank you, Mr. Ohairman. 
1\11'. Ingersoll, I listened with interest to your statement. It was 

·quite eloquent ancl the thrust is Ol1e that I think all or us would agree 
with essentially. I do have some l)l'oblem, sir, however in your ten~e. 
I notice throughout the statem.ent that you used the present tense ill 
asserting that bribes and other illicit payments "cannot be condoned" 
and so forth. 

Now, when Mr. Haughton appeared before the Banking Committee 
some weeks ago, I asked him specifically whether l)e had any impres~ 
sian t11at the State Department and/or the Defense Department 
knew about the alleged kickbacks and bribes and consultant fees at 
tll\' Hmo. I recall, Mr. Chairman, that before responding he consulted 
with his attorney. He did not giV'e an unequivocal answer, but he did 
lndicate clearly that both State and Defense did indeed have an 
aWareness of tliis. 

So my question to you t Did the State Department in the past have 
·any kntlw ledge about these kinds of alleged transactions ~ 

1\fl'. INGERSOLL. "What twe frame are you talking about, Senator. 
Senator JIEL:r.rs. You may select your own time i-rame, sir. I partic

ularly want to Imow whether at anytime the State Department had 
l:nown about these transactions ~ . 

Mr. INGERSOLL. I would like to refer you to the first page of my 
statement when I say: "The Department of State :has never condoned 

"such payments." You are perhaps quarreling with my tense in a few 
places and I tried to make it--

Senator lliL:r.rs. I wasn't qual·reling with it. I just want to know 
what tJle facts are, sir. .. ." . 

J\f1'~ !:z-rGERSOLL. Well, you were saying that it may be in the future 
"but on the very first page I say: "The Department of State has n~ver 
-condoned such agreements." 
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• Chairman PnOXMIRE. 'W ould the .Senator yield ~ You said "condone" 
but Senator Helms' question is whether you knew about it. That is 
quite different. . . 

Senator I-IELlIIS. Precisely. 
Mr. INGERSOLL. I am coming to that. I want to be sure it is under~ 

stood we have never condoned such payments. 
Now, whether or not we knew about them, as far as I lmow we did 

not know ·about them until they were brought to our attention after the 
QEC made their investigation. That was our first knowledge. 

Senator I-IELlIIS. In other words, you are saying that at no thne, to 
the best of your knowledge, did the State Department ever close its 
eyes to information it had, Mr. Ingersoll, that this sort of practice may 
11a ve been going on ~ At no time ~ 
. Mr. INGERSOLL. As far as I Imow, Senator Helms. 

Senator I-IELlIIS. Did the State Department ever discuss this problem 
with a foreign govel'l1ment prior to the more highly publicized episodes 
that have occurred ~ 

1\:[1'. INGERSOLL. 'Well, my tenure in the State Department goes back 
o'nly 4 years and almost 2 of those were in Japan. But in the time I 
11a ve been in 'Washington I have not Imown of any. 

Senator HELlIIS. Prior to--
Mr. INGERSOLL. Are you referring primarily to Lockheed or are you 

talking about any other case? 
Senator HELlIIS. I want to Imow about all companies, sir. 
Mr. INGERSOLL. I don't know of any. 
Senator HELlIIS. If you have any information about another com

pany, I want to know ahout that. 
Mr. INGERSOLI~. No, I didn't. No, 1 just wanted to lmow if you were 

referring to Locldleed. . 
Senator I-IELlIIS. Are you aware whether the State Department at 

ll11y time even discussed formulation of a policy to deal with snch 
situations as this~ Now, again I am using the frame of reference prior 
to the more highly publicized episodes ~ 

Mr. INGERSOLL. ,VeU, the thst time that this came to my attention 
was in connection 'with the United Brands case in Honduras. That is of 
rather recent vintage, of sometime last year. 

Senator I-IEI~lIIS. You may have covered this in your statement prior 
to my arrival, Mr. Ingel=Boll, but has the State Department ever 
instructed our ambassadors to announce that no bribes or kickbacks 
would be tolerated and that the Embassy would assist the U.S. firms in 
],(,flisting extortion ~ 

1\:[1'. INGERSOLL. I would say tllat this particular run. of cases really 
began about last year. We have circulated to the Embassies the response 
that we have /riven p,articularly in the case of the United B.mnds case. 
:rn that case Wl\gave the Embassies our response in that case, which was 
by] ettl.'J'. And gave tIlep1 r.opil.'s of that. 

,V' e have also circulated the public statem911~S thflt w$ make saying 
that Fe condemn any lrin.cl of an action of this type; We have not 
given any specific instructions to the embassies othel; than the ones they 
ha.v~. So I woul9, say 'Ve h~ve Ii;ept them informed and we have, by 
O'llt' general instructions, expected .them to report anything of this, 
type. .... 



---------~,- - - - ---- -- --

161 

Senator lIELMS. Very welL Has o;ny ambfiSsador abroad ever re
quested assistance from Washington to help solve this problem? Now~ 
I would prefer) sir, to have your impression itom a date IlriOl' to the 
highly publicized episode with which we are dealin~ specifically now. 

Mr. INGERSOLL. Well, as I say, I was not aware of tIllS lmtillast yeal'. 
I have no lmowledO'e ofit before that time. 

Senator !Im.lfS.:rS it possible Secretary Kissinger would have more 
knowledge about it than you ~ 

Mr. INGERSOLL. Well, he came to the DeJ;>artment about 3 or 4 
months before I did so perhaps in that short tIme he would have. 

Senator lliLMS. Are you speaking £01' Sccl.'etal'Y Kissinger in this 
connection as to the specific questions I have asked ~ 

Mr. INGERSOLL. Well, I don't Imow. I would think that I would 
have as much iniormation on that as he would because we sllare all o£ 
tIllS. As I say, there were 3 or 4 montlls that he was Secretary of State 
before I came on as Assistant Secretar;y of State. 

Senator H:mLlIS. So you are saying, 1£ I may summarir.e it-and eor .. 
rect me if I am wrong-so you am saying, sir, tllat the State Depart
ment had absolutely no Imowledge of anything of this sort gOlllg on 
at any time prior to the time frame that we arc talking about~ 

Mr. INGERSOLL. I can only say to my lmowleclge, Senator, we did not 
have. 

Senator !!ELlIS. You have not heard it discussed ~ 
Mr. INGERSOLlJ. I have not. 
Senator HELMS. You have not heard it discussed in executive ses

sions at the State Department ~ 
Mr. INGERSOLL. No. 
Senator HELMS. :Mr. Chairm::m', I renew my s~lggestion that we call 

Secretary IGssinger and find out what he knows about this. 
Chairman PROXlIll'.E, l,Vell, I Tenew my reaction, which is that that 

is an excellent idea,. vVe will do that within the Banking Committee. 
That is where you made your request. . 

Senator HEl.:'1tfs. Very well. 
Chairman Pnonmm. That is it good idea. Now, :Mr. Secretary, yon 

were a businessman £01' many years. I presume you had some direct 
involvement in international sales with Borg-vVarned Were yon 
aware of it system of bribery and payoffs when you were there ~ 

Mr. INGERSOLL. Yes, sir. 
Ohairman Pnox:mRE. You were aware ~ 
,Mr. INGERSOLL. Yes, sir. 
Ohairman PnOXltURE. Did your company make any such payments ~ 
:Mr. INGERSOLL, Not that I know of. 
Ohairman Pnox:mR.E. What was the extent of your awareness? 
Mr. INGERSOLL. It was geneml J010wledge that you frequently lost 

business because you didn1t llaY off, and our policy was not to pay. off. 
Ohairman PnoxMIRE. Well, if you lost business, 'to whom did you 

lose business ~ 
:Mr. INGERSOLL. Supposedly it was to those who made. the payoffs. 
Ohairman PnOXMIRE. Did you: lose business to any American firms ~ 
Mr. INGERSOLL. I can't say for sure, but I would imagine there were 

some American firms, ·and there were cel'tainly maIlY foreign fil'lllS. 
Chairman PnoXMIRE. I:f there were some American firms, did you 

call 011 the State Department for assistance ~ 
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Mr. INGERSOLL. No, because it Was in. a foreign country. It is not 
something that we felt the State Department could change in the 
customs of that country. . . 

Ohairman PROXlIIIRE. It seems to me that is precisely the place 
where only the State Department could really be of assistance. I 
realize they can't chang-e it; but they could at least make representa
tions on behalf of busmessmen who are being hurt by this kind of 
conduct, couldn't they? 

Mr. INGERSOLL. 1Vell, I will tell youfrn.nklywhen I first started call
ing on American embassies, I didn't find I got enough help from 
them so I didn't make many repeat calls. 

Ohairman PROXlIfIRE. I hope you have changed that since you have 
been one of the top people in the State Department. 

Mr. INGERSOLL. It was changed before I came to the State Depart
ment. It was in the latter part of the 1960's it began to change. They 
began to recognize the need to pay more attention to economic policy. 

Chairman PROXllImE. Well, I want to come to that in a minute in 
connection with a case I think you expect me to inquire about. Before 
I do that, I would like to ask you some questions about Lockheed. You 
were Ambassador to Japan during the period when at least some of 
the bribes and payoffs by Locldleed to Japanese officials took place. 
Were you aware formally or io.formally of any of these payoffs while 
you were Ambassador? 

Mr. INGERSOLL. I was not. 
Ohairman PROXllIlllE. Can you state categOl'ically that you were not 

aware of the bribery in Japan or any other country in connectron with 
the foreign military sales program during your tenure as Ambassador 
or Assistant Secretary and your present capacity, except the revela
tions made in the press and the official hearings'? 

Mr. INGERSOLL. That is true, except some of these llave come to us 
and been publicized since. The first one I mentioned was one I think 
came to the State Department first·-the United Brands case. 

Ohairman PROXil,IlitlJ. Can .you tell us what action you have taken 
about the bribes that did come to your attention, if any? 

~1:r. INGERSOLL. On Unitecl Brands we refused It request from the 
company to assist in suppressing the information that was snggested 
to us, Scmator, on the grounds that revelatioll. might be contrary to 
foreign policy interests. 

Ohairman PROXllIffiE, Well, I want to come to that, too. But before 
I do let me ask this. Snpposing you were informed of the bribes while 
you were Ambassador to Japan. W11at actions woulcl you have taken 
uncleI' those circumstances? 

Mr. INGERSOLL. I would report it to the Department. 
Ohairman PROXlIImE. Is that all ~ Would you ha va just reported it ~ 
Mr. INGERSOLL. Well, I think it would be up to Washington. to give 

me guidance on what kinds of actions they would like to have me take. 
Ohairman PROXllIIRE. Would you have made any protestations to the 

Government of Japan ancI inform them ~ Wouldn't that be the action 
of a. friendly country if they lmew of a crime that had been committed 
in their country~ . . '. . 

}\Ifr. INGERSOLL. It depends on what kind 0.£ informaton had come
to . my attention and how much .assurance I 'had; .tllat it was correcth 
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'Withbntinvestigating authority or the ability to run down a rumor, 
I think it would be very difficult to make protestations to the Govern,.. 
ment until I knew more about it. 

Ohairman PROXlIITRE. Well, why wouldn't it have been the proper 
policy to have taken whatever action you could, Mr. Ingersoll, to in· 
quire of Lockheed directly, and to ask the State Department to get 
whatever information they could get, and then in tum make that 
available to the Japanese Government ~ 

Mr. INGERSOLL. I didn't know that any of this was going on. 
Ohairman PnOXMIRE. I know, but I am saying why wouldn't that 

have been a proper policy if you had been the Ariibassador at the time 
when this was going on or if you were informed when you were 
Ambassador ~ 

Mr. INGERSOLL. I think it is pretty hard to answer a hypothetical 
question without knowing the exact circumstances or the facts in the 
case. I can't make a general reply without knowing just what it would 
have been. 

Ohairman PROXlIDRE. Well, then what has changed ill the attitude of 
the embassies? You are acting just the Wfl,y you acted or as you said 
the embassies acted back in the early 1960's. 

Mr. INGERSOLL. No, I donit think so, 
Ohairman PnoXllIIRE. I don't see that you have done anything 

different. 
Mr. INGERSOLL. '\V' ell, I didn't know of it; so, without the knowledge, 

I could not make the protestation or even report to the Department. 
Ohairman PROXMIRE. But all you said you do is tell the Department. 

Yon wouldn't take any other action? 
Mr. INGERSOLL. I can't tell what action would have taken place after 

I have reported it to the Department. 
Ohairman PROXlIURE .. All right, sir, let me pursue that in this way. 

You are now one of the top people in the State Department. As I 
understand it, you are No. 2 man. If you received such a report 
from an embassy, what action would you advise taking now? mat is 
your understanding- of the action that the State Department would be 
expected to take under present policy? 

.1.fr. INGERSOLL. If it were a request :from a company and they c~ulc1 
gIve me reasonable evidence that the act took place, I would certamly 
recommend a protest to the government, if it were a government that 
was involved. . 

Ohairman PnOXlIDRE. Well, what kind of evidence do you want ~ 
These people who solicit bribes arc pretty cagey and careful. They are 
not going to leave anything in writing. Do you want aphoto~raph. 
or a. tape recordin;:t' or what kind. of hard evidence do you need? 

Mr. INGJimSoLL. Well-" -
Ohairman PRODDRE. Uer all if it is a reputable businessman why 

isn't it proper to pass onto the foreign government the allegation, Mr. 
Ingersoll, with the understanding, with the clear expression, that this 
is simply an -allegation for them to investigate, if they wish, but it 

. comes from a source which we can ascertain is a reputable firm. 
Mr~ INGERSOLL. I think if we have that kind of evidence, we certainly 

should pa;ssit on,. - . . . .. 
Ohainnan J?noXllURE •. .All right, sir, now the State Departmen~ ~~ .. 

pressed its concern about pO~i:!ible' foreign policy repercussions if tl;ie 
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details of the Lockheed bribes were disclosed .. You did that, I under
stand, to the court. Since then the Japanese Government formally 
requested details including the names. of reciRients of the bribes. And 
because of the courVs position the Japanese Government has not been 
able to secure those. So what the State DeJ,Ju,rtment's official response 
to that request and have the details been gIven to the Government of 
Japan~ 

Mr. INGERSOLL. Well, I would like to say that a letter was sent to the 
court by Secretary Kissinger on the 28th of November, last year. 

I would just like to quote from that letter because there has been 
alotof--

Ohairman PROXl\:URE. Would you give us that letter so we can make 
that part of the record? 

Mr. INGERSOLL. Surely. 
[The letter referred to follows :] 

Hon. EDWARD H. LEVI, 
Attornev General 

THE SEORETARY OF STATE, 
Washington, D.O., November 28, liJ"/5. 

DEAR 1\IR . .AT'rORNEY GENERAL: I am writing to request that you exercise your 
authority under section 516 of Title 28 of the United States Code to file a Sug
gestion of Interest of the United States in a matter now pending before Judge 
John H. Pratt, United States District Court for the District of Columbia. The case 
before Judge Pratt, Securities ancL ]j)iJ)ohange Oommis8ion v. Loe7eheeiL A:ircrajt 
OOl·p. et. al., 1vIisc. No. 75-0189, concerns the effort of the Securities and Ex
change Commission to enforce a subpoena and subpoena duces tecum of June 19, 
1975, against the Lockheed Corporation. The subpoenas are for testimony and the 
production of documents in connection with an investigation of allegedly im
proper activities by Lockheed, including unreported payments to foreign officials. 
Lockheed has filed a cross-motion and proposed an order which would require 
the company to comply with the subpoenas, v.1th prOviSion, however, for protec
tion from public disclosure of the names and nationalities of certain foreign 
persons identified in the subpoenaed documents or in future depositions. 

On November 19, 1975, Rogers and Wells, Counsel for Loclilleed wrote to me 
formally requesting the Department of State to file a Suggestion of Interest in 
the case . .Accordingly, officers of the Department have examined some of the 
documents under subpoena which contain the names of officials of frienclly 
foreign governments alleged to have received covert payments from Lockheed . 
.As the Department has stated on many occaSions, the malting of any such pay
mentsand their disclosure can have grave consequences for Significant foreign 
relations interests of the United States abroad. We reiterate our strong con
demnation of any such payments, but we must note that premature disclosure 
of third parties of certain of the names and nationalities of foreign officials at 
this preliminary stage of the proceedings in the present case would cause damage 
to United States foreign relations. We wish to emphasize that our expressions 
of interest pertains only to a very small number of documents. We would be 
pleased, should Judge Pratt so deSire, to have representatives of the Department 
meet with him and connsel for the parties in camera, and discuss the precise 
limits of the Department's ,area of concern. 

The Department has stated ancl reaffirms its resolve not to shield .American 
firms which have Plade such paYments from legitimate law enforcement actions 
by responsible authorities ot either the host country or the United ·States. Our 
interest in llUving certain documents in this case ·protected grows simply out ot 
our desire that documents which contain uncorroborated, sensational and poten
tially damaging information not be made public as long .as that is not necessary 
for purposes of effective law enforcement. The Department of State wishes to 
make clear that it requests protection for the foreign policy interests of the 
Unitecl Sta'tes 'only to the extent that this can be accomplished without impecling 
investigation and entorcement actions 'by authorized agencies of the United 
States. In this case, the Department ot State'respectfnlly defers to the judgment 
of the Court as to whether a protective order can be fashioned which will pre
vent premature disclosure to third parties of the names"and nationalities of cer-
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tain :foreign officials without impeding access to t11e information in question by 
n.ppropriate law eniorcementlJ:Jodies. 

I would apprecjate your bringing 'the views of the Department of state on this 
matter to the 'attention of Judge Pratt. 

Best regards, . 
BENRY A. KISSINGER. 

Mr. INGERSOLL. But it goes on to say, S~nator: 
Officers of the Department have examined some of the documents under sub· 

pena which contain the names of officials 'Of friendly foreign governments alleged 
to have received covert payments from Lockheed. 

It goes on to say: 
Our interest in having certain documents in this case protected gro',vs simply 

out of our desire that documents which contain uncollahorated, sensational and 
potentially damaging information not 'be made public itS 'long as that is not 
necessary for purposes 'Of effective law enforcement. The Department 'Of state 
wishes to make clear that it requests prDtection :f'Or the fDreign policy interests 
of the United States 'Only to the extent that this cDuld be accomplished without 
impeding investigation and enf'Orcement actions !by authorized agencies 'Of the 
United States . 

.And then it goes on: 
In this case, the Department of State respectfully defers to the judgment 'Of 

the court as to whether a protective order can 1:Ie fashioned which will !prevent 
premature disclosure tD third parties 'Of 'the names and nationalities of certain 
foreign officialS 'Without impeding access to the information in question by 
approprill.'te law enforcement bodies. 

Chairman PRoDmm. It seems to me that puts a tremendous burden 
on the court. After ali, the State Department is far better equipped to 
determine and make a judgment as to whether or not a foreign country 
call provide protection for the innocent. It 'Would seem to me in a case 
of a country like Japan with its excellent record in tIllS regard, that 
you would be able to provide Japan or provide many countries with 
this information, with the understanding that they would not disclose 
information that might damage llUlocent people. 

Mr. IJ)J'GERSOLL.This is j'ust the prbt:edure that I proposed III my 
statement. 

Chairman PRoDmm. Well) you asked the court to make the judg-
ment. ' . 

Mr. INGERSOLL. No, that was at that time hefol;'e the pl'ocedure was 
established. ' ' 

Chairman PROXlIfIRF.. Well, let me ask you tllis then. Has the State 
Depn"rtmcnt to' clate provided, taken action to see that that information 
is made available to the Government of Japan~ . 

, I\lr. INGERSOLL. The State Department has been discussing with the 
SEC and the Justice Department that tIllS procedure--

Chairman PROXllfIRE. You say, "discussing,," This has been discussed 
:for ,,'eeks and weelrs and weeks. . . 

:Mr. INGERSOLL. vVell I was sayirtg through this 'discussion the pro
cedm:e has 'been established. And the Justice Department is now in a 
position'to'provide documents to interested foreign governments. 

Chairman PRoDmm. When was tIllS established ~ . . 
NIl'. INGERSOLL. Last !Week. 
Chairman PRoDrffiE. When was Japan notified ~ 
Mr. INGERSOLL. This is the announcement today to all governments 

and not just Japan, because there are other governments involved. 
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'OhairriIan PnoXMmE. You just announced it today for the first time ~ 
lVIr. INGE~SOLL. Right. 
Ohairman PnoxMmE. Let me see if I:understand precisely what you 

are saying. Are you saying now that this information will be·released ~ 
Mr. INGERSOLL. Will be made available. 
Ohairman PnoxlIlmE. Will be made available~ I should say, not 

released; will be made available to the Japanese Government. 
Mr. INGERSOLL. Well, I tried to point out that this does not apply 

only to the Japanese Government but all interested governments. 
011airman PnoxlIlmE. I understand, but as far as Lockheed is con

cerned. there is a specific situation. 
Mr. INGERSOLL. There are specific cases from other governments as 

well. 
Chairman PnOXlIImE. There are indeed, but I am talking about that 

particular situation first. 
Mr. INGERSOLL. This procedure will be ml1de available to the Japa

nese Government and any other government that would request it. 
Chairman PnOXllImE. When will they get it ~ 
Mr. INGERSOLL. That is up to the SEO and the Subcommittee on 

Multinational Oorporations, and the Justice Department to work that 
out with the law enforcing agency of the foreign· govermnent. 

Ohairman PnOXMmE. ""Ven, I think what is likely to happen-and 
we had a hearing just the other day as you lmow when we had Mr. 
Haack and Ohairman Hill of the SEO":'-and it was apparent there 
that there is negotiation going on now between the SEO and J..Jock
heed. And that negotiation is to determine the method in which an 
investigation will be made of the Lockheed payments, that is, who 
win make the investigation. It will be the directors of Lockheed 
presumably and some independent person perhaps. If that is done, that 
investigation is expected to take 6 months. 'Do you think that is 
satisfactory ~ 

Mr. INGEllsor.:L. I think it is if it protects innocent people who might 
have'. t!leir reputations damaged by unsubstan~iated allegations.'l. 

OhaJrman PROXIIrmE. But as Mr. Haack pomted out and as we all 
know, innocent people have been virtually destroyed by the rumors and 
allegations. For the life or me I can't understand why it takes months 
u;nd months and the major part of a year to make availaple informa
tIOn that should he rather direct and simple. The fact is that Lockheed 
made payments and they admitted it. They paid $24 million in illegal 
l)ayments abroad and about $8 million in Japan. I can't for the life or 
me understand why that cannot be made evident. They cannot say 
those checks were ll1n,de to It specifiC' agent by name. They must 'have 
11etm made to a nnmber of agents in" J a pun. If they cou] d give that, 
that country and the other countries involved could investigate it. But 
they ]1ave a beginnjng then and they know where to go if they do 
that. Theyhave the documentation TQr the start. . 

Mr. INGERSOLL. Well, r have suggested a process by whichtluit can' 
take place by any foreign government ,that wishes to·availthemselves 
of this procedure. 

1 See letter from Mr. Ingersoll (jf Mitr. 31, :t9.76,'nppenllb:, p. 1.87. 
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Chairman PnOXMITtE. Well, that s01.mds like a mighty cumbersome 
detailed procedure. You go to a Federal court and you go to a con
gressional committee and Government agencies. 

Mr. INGERSOLL. No, I said in my statement that we would ask the 
courts to modify their order to make this possible. 

Chairman Pnon.rmE. 'When did you ask the court to do that ~ 
Mr. INGERSOLL. I said we would do so. I didn't say we had. 
Chairman PnOX1.fmE. Well, IV hen would you ~ 
:1\11'. INGERSOLL. 'Wheneyer we get a request. 
Chairman PROX1.IInE. You mean you haven't gotten a request :from 

the Japanese Goyernment ~ 
Mr. INGERSOLL. Not for that, no sir. Ancl it may not be necessary. 

It may be possible to transfer these documents without the court order 
being modified. 

Chairman PnOX1\fffiE. 'V en, at any rate you are telling me that in the 
event a foreign government like Japan or Holland or whatever the 
foreign government is, wishes to secure this information, that if they 
make the protestation to the Department of State, you will in'tul'll go 
to the court and ask the court to moclify their restrictions so that 
under proper safeguards. Mr. Ingersoll, this will be made available to 
the foreign c01.mtries. Is that right ~ 

Mr. ING1~RSOLL. That is right. 
Chairman PnoxlIfffiE. Do you want to moclify that ~ 
:1\11'. INGERSOLL. I understand that the prelimh1ary judgment of the 

SEC is that there will be no need for the modification of the court 
order. So that the process could be implemented immediately. 

Chairman PROX)!,IInE. 'Well, vou made that clear but let's see if I 
understand it now. By "immecliately" you mean that could be done 
today~ 

Mr. INGERSOLL. I think that each gove,rmnent will have to make its 
arrangements with our Justice Department. 

Ohairman PnOnfmE. So you are saying tllat instead of going to the 
State Department, the foreign government can go directly to the, 
Justice Department ~ 

Mr. INGERSOLL. They will make their requests to us. We in turn would 
ask the Justice Department to be in touch with their :Minister of Jus
tice or law enforcement agency ill that cOillltry. 

Chairman PnOX1.nnE. Senator Helms. 
Senator HEL1IIS. ~fr. Ingersoll, I certainly don't want to even have 

the appearance of badgering you, and I cloll't want to belabor the 
point, but I am somewhat mystified in the light of all the reports that 
have come to me, sir, that apparently at th,;) State Department during 
all of these years when these things were alleged to have occurred, that 
there was a complete "hear no evil and see )10 evil." 

Now, just tell me this ono 11-:\Ore time. Nobody at the State Depart
ment ever c1reamed anything of this sort was going on at any tin).e ~ 
I am talking about the official top-echelon poople. . 

Mr. INGERSOLL. Well, I probably was in a position to be closer to it 
th~n anyboc1Y e1se becauf:e I was in Japan a;t the ~iIne. And tIle only 
thmg that I heard was that people were cuttl11g prIce to get the order. 
Now, that is done all over the world both in this country i111d elsewhere. 
So that I did not see that that was any reaSOn for me to report to the 
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State Department or anywhere else or to complain to the Japanese 
Government. . 

Senator HELMS. Mr. Ohairman, I think I h!1ve no .further qu~stlOns. 
Ohairman PRO::\''1IIIRE. Mr. Ingersoll, you saId earlIer that umIateraI 

action should be taken only with ~espect ~o acts committed l,:it~lin the 
United States. Suppose a fil'm's lllternatlOnaI sales are subsIdized by .• 
our Government with a low-interest loan or a loan gnarantee ~ Should 
Our Government take 11,0 unilateral action with respect to such a firm 
that we know is enO'ao-ing in bribes in a foreign cOillltry ~ 

Mr. INGERSOLL. ~V'e11, we suggested we subscribe to the-I think 
both the House and Senate have come up with an amendment to the 
Foreign Military Sales Act whereby it is required that they disclose 
any such payments or any actions on their part of this type. We cer
taWy do subscribe to that requirement. I think this would give our 
Government an opportunity to see whether there are any improper 
payments. 

Ohairman PRoDrillE. Now, with respect to foreign Inilitary sales, 
in your statement you say: 

Defense and State have tal,en steps to insure that governments who make 
purchases under the foreign military sales program are fully informed of any 
agent's fees tllat are included in the price of the goods sold. 

Is this a recent action ~ 
Mr. INGERSOLL. I woulel say on a mllversal basis, yes, but it has 

been done selectively in recent years. 
Ohairman PRO::\''1\ImE. 1Vhen was it taken on a lilliversal basis ~ 
Mr. INGERSOLL. I will have to supply that for the record. I don't 

really Imow. 
OhaiI'man PRox:~ITIm. How recently roughly ~ Oan you tell us that ~\ 

Was it the last week or two ~ 
MI'. INGERSOLL. I know some cases were last year but I don't lmow 

whether it went before that. That is the first time it came to my 
attention. 

Ohairman PROXMmE. Was it done by Executive order or regula
tion or an oral understanding or what ~ . 

Mr. INGERSOLL. Yes, it was a regulation of the Defense Department 
which primarily handles the FMS contracts. 

Ohairman PROXlIIIRE. W mud you get us a copy of that and send it 
to the committee ~ 

Mr. INGEHSOLL. Surely. 
[The following information was subsequently supplied for the 

record:] 
[Telegram] 

To: CSA Washington, D.C.; CNO Washington, D.C.; CSAF Washington, D.C.; 
OARlVfISH lVfAAG Tehran, Iran; CJUSMAG, Athens, Greece; GJUSMAG 
Bangl(Qlc, Thailand; CJUSlVfAG Seoul, Korea; ClIIAAG Addis Ababa, Etllio
pia; ClVfAAG Ankara, Turkey; Cl\IAAG Bonn, Germany; ClIlAAG Copen
llagen, Denmark; ClIIAAG Lima, Peru; CUAAG Lisbon, Portugal; OMAAG 
Madrid, Spain; Cl\IAAG Manila, Philippines; Cl\IAAG Oslo, Norway; 
CMAAG Paris, France; Cl\IAAG Rome, Italy; Cl\I.AAG Santo Domingo, 
Dominican Republic; Cl\IAAG Taipei, Taiwan; Cl\IAAG The Hague, Nether-
lands; USDAO Canberra, Australia; USl\ITl\I Dhahran, Saudi Arabia; 
CO:r.ruSl\IILGP EUl'enoS Aires, Argentina; COl\IUSl\HLGP Caracas, Vene-
zuela; COl\IUSl\IILGP Guatemala City, Guatemala; COMUSl\IILGP La Paz, 
Bolivia; COl\IUS:1.IILGP Jl.Iontevideo, Uruguay; COMUSl\ULGP Panama 
City, Panama; COl\IUSl\IILGP Quito, Ecuador; COl\IUSl\ULGP Rio de 

• 
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Janeiro, Brazil: COl\lUSMILGP San Salvador; COl\IUSl\llLGP San Jose, 
Costa Rica; COMUSl\llLGP Santo Domingo; COl\IUSl\IILGP Tesucigalpa, 
Honduras; COl\IUSM:ILGP Asuncion, Pataguay; USDAO Vienna, Austt'ill.; 
COMUS1\HLGP Managua, Nicaragua; CMDAO Tol;:So, Japan; OH1UAAG 
Brussels, Belgium; JBUSl\10 Rio de Janeiro, Brazil; USDAO Jakaria, In
donesia; USDAO Tel Aviv, Israel; USDAO Amman, Jordan; AMEJl\IB 
Kuwait, Kuwait; USDAO Beirut, Lebanon; CHUSBl\HSH Monrovia, 
Liberia; USDAO Kuala Lumpur, l\Ialaysia; USDAO Mexico City, Mexico; 
CHl\IUSLO Rabat, Morocco; USDAO Wellington, New Zealand; USDAO 
Islamabad, Pakistan; USDAO New Delhi, India i USDAO Singapore j 
USDAO Stockholm, Sweden; USDAO Berne, Switzerland; USDAO Tunis, 
Tunsia; USDAO London, England; USCINCEUR Yaihingen, Germany; 
USCINCSO Quarry, Heights, Canal Zone; and CINCPAC Honolulu, Hawaii. 

:C'rom: A5D :I8A(6A)/OSAA/T5. 
Subject: Agents fees/commissions for foreign military sales. 
neferences: (A) DA MSG 1109002 Jul 75 (Nutal) ; (B) AFLGPO Letter <lated 1 

July 75 Subj: agent's fees/commissions for foreign military sales (Nutnl) ; 
and (0) ONM procurement planning memorandum (PPM) number 27 datcd 
3 July 75 (Notal). 

1. The following outlines current policies for .the inclusion of agent's fees 
for foreign military sales and supersedes previous policies issued on subjcct. 

2. Unless a purchasing government has indicated to contrary (see paragraph 
5 below) it is policy of Department of Defense that all agent's fees anticipated 
to be included in FMS contracts be made known to purchasing government prior 
to or in conjunction with submission of letter of offer to that gov.ernment. Such 
advice will include (a) the name and address of the agent(s); (b) the estimate 
of the proposed fee, along with a statement as to the percentage of sale involved 
it sucll fee is based on a percentage of the sale price; all{l (c) a statement 
indicating one of the following, whichever is applicable: (I) appropriate of
ficials within the U.S. DOD consider the fee to be fair and reasonable; (II) in 
the event only a portion of the' proposed fee is considered fair and reasonable, a 
statement to this effect together with the rationale therefore; or (III) the USG 
cannot determine reasonableness of hte proposed fee. The most appropriate 
means of providing sucll advice normally will be as a "note" to the letter of 
offer. Sucll 'a note may also include the contractor's eJ'..'J.)lanation of and/or 
jnstification for the proposed charge, together with any other data wllich may 
be requested by tIle purchasing government. 

3, The "notes" to the letter of offer also will include a statement to the effect 
that acceptance of letter of offer by the purchasing government, after receipt 
of the notification outlined above will constitute that government's approval of 
the agent's fee/commission involved. 

4. Where it is not possible to determine prior to presentation of letter of ofJier 
whether or not the price to be paid for materiel/services will include agetrt's 
fees, the purchasing governmellt will be notified as soon as possible if subsequent 
contract negotiations indicate that agent's fees charges will be claimed by 
contractor. This notifica'tion will include the information outlined in paragrarih 2 
above, along with an indication that the DOD will determine wllether or not 
to accept such costs asa valid charge to the contract unless contrary notificaJion 
is received from the purchasing government within 30 days of the date of tlle 
notification. No agent's fees will be accepted by the contracting officer priOr to 
that {late. 

U. DOD reserv€s right to disallow any fee on basis that amount is unreasonable 
or agent is not bonafide. If DOD determines any fee unreasonable or that the 
agent is not bonafide the fee would not be allowable. and therefore no rE!port 
of agent's fee would be included within the letter of offer. Further, no fee !Shall 
be accepted by DOD if disapproved by the purchasing government. 

6. Defense security assistance agency will consider cOlmtry requests to deviate 
from the above policy. Ourrently, r.equests have been honored from the gO'rcrn
ments of Iran, Kl1wait anci Israel and the minister of defense and aviation of 
Saudi Arabia that all letters of offer issued to these governments will in::lude the 
follOwing statement: Quote 

All U.S. government conh'acts resulting from tl1is letter of offer shall contain 
one of ,the following provisions, unless the agcnt's fee/commission has been 
identified and payment thereof approvecl in writing by the governml'llt of (blank) 
before contract a warel : 

(a) For firm nxed price contracts or fixed price contracts with escalation: 
The contractor certifies that the contract price does not include any direct or 
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1ndirect costs of agent's fees/commissions for contractor sales agents involved 
in foreign military sales to the government of (blank). 

(b) All other types of contracts: 
Notwithstanding any other provision of this contract, any direct or indirect 

costs of agent's fees/commissions for contractor sales agents involved in foreign 
military sales to the government of (blank) shall be considered as an unallowable 
item of cost lmder ,this contract. Unquote. 

Accordingly, with respect to these four purchasers, paragraph 3 of this message 
will not apply. As to them, specific written approval of agent's fees/commissions 
is required prior ,to contract award. 

7. InclUSion of a "note" to the letter of offer with respect to agent's fees/ 
commi.ssioushall not be deemed, with respect to distribUtion and availability of 
copies of the letter of offer as altering the proprietary nature, jf any, of such 
data for the purposes of 18 U.S.C.1905. 

Chairman PROXMlRe. Suppose a bribe or a lrtrge agent's fee is paid 
but not included in the price of goods sold. Will the steps that have 
been taken cover that kind of a situation ~ 

IV!r. INGERsoLI,. Yon mean if a company--
Chairman PRoxJ\rmE. I mean in the form of a kickback., That is 

what Lockheed said they did~ They said they djdri'tbribe anybody; 
they jnst, had kickbacks. The distinction was, of course, that their 
stockholdets' weren't hit with it and they said the guarantee wasn't 
affeeted . because the poor' sllcker was the customer in the 'foreign 
country. Thev would pay more. They W"ouldl1ay the bribe in efIeC't 
out of the highcl' priC'(ls.Would that he C'overed~ That is my question. 
Would that be covered ~n your rep:lllations ~ . 

:Mr. INGERSoLr,. I thmk the DOD regulations prOVIde that any pay
ment, whether:it be a bribe or anv C'olnmission or anything, must be 
reported. Therefore the foreign government knows if they are paying 
a commission. they know it in the 'price. 

Chairman PnOXlIIIlm. Well, that is right. I wanted to be sure it was 
covered in either of them because you state: 

The Departments of State ancl Defense l1Qve taken steps to insure that forei!!1l 
go'Vprnmellts who purchase defense urticles and services under tIle Foreign 
Military Sales program are fully informed of any agent's fees that are included 
in the price of the goods sold . 
. JVCl'. INGERSOT,L. Yes. 

Chairman PROXMIRE. That would answer that question. Then if it 
is not included in the price, YOU also would be assmed that YOU would 
be notified, be informE'd ~ . • 

Mr. INGEUSOLL. If it is not included, we wouldn't know about it. 
I lmderstand the nE'W regulations that are being proposed in thiR 

particular :foreign assistance bill will cover commissions paid out of 
profits as wen as those that are considered a cost. So I think that would 
covel' those cases. 

Chairman PROXJ\I!RE. A.ll right, sir, whether it is included ill the 
pl'irl" or whethE'l' it is aside and a})art from tl1e price, and therefore 
takPll ont of profits ~ 

]V[1'. INGERROr.r,. They 1l1'P l'C'ouirC'cl. 
0hail'man Pnox:lmm. The fOl'eim1 go-vernmC'nt would be informed? 
Mr. INGERSOr,r,. The SeneI' would he reouil'ed to--
Chairman PROXMIRE. Inform the government of the procnrinO' 

conntrv~ M 

Mr. INGERSOLL. Well, to 11S, to the U.S. Government under the new 
Jegislation, and then we would in turn notify the foreign government. 

" 
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Chairman PROXlInRE. I see. But that is not the case now ~ 
Mr. INGERSOLL. No. 
Chairman PROX1IImE. "When will that go into effect ~ 
21'11'. INGERSOLL. lVhenever that bill gets passed. I think it is still in 

conference now. 
Chairman PROX1IImE. Suppose a ,ery large fee is paid, reported, and 

not objected to ~ Is that OK under your policy ~ Supposing a very large 
fee is paid, reported, and not objected to ~ 

Mr. INGERSOLL. Would that be what~ 
Chairman PROXlInI'..E. Is that aU right under your policy~ 
Mr. INGERSOLL. If it has relation to the size of the order and the 

effort required to get the order; I would say yes. Well, you can have 
alarlTe--
CI~irman PROX:aOr..E. 'VeIl, suppose it is large, the iee is large in 

relation to the order. Suppose it is excessive but there is no objectil)n 
to it~ 

:Mr. INGERSor,L.By the pnrchascl' you mean. 
Chairman PnoxlIlffiE. That is right. S11PP05e, for exuniple,. the 

usual commission on these things is 1 percent bl1t h(m~ 1;:. O1le that is 20 
percent or 10 percent Or 10 times tlul usnal coromissioll~ . 

Mr. INGERSOLL. ':Vell, it depends 011 the size of the order. If it were 
a small order, 20 percent probably wouldn~t be enough. If it we.l'e-~ 
large order, 1 percent might be too much. . 

Chairman PnOX1YImE. Suppose it :is 10 or 20 times the usual 
commission.. . : 

Mr.INGERsOIJL. Under the present l'egulntions the Defense Depart
ment could prohibit inclusion of any agent's fee as an item of allow
able costs to the purchaser in a foreign military sales transactionl"fit 
determined that the fee was unreasonable or that the agent was not 
bOlla fide. Criteria. are, set forth in the regulations for making such 
determinations. If Defense provec1unable to reach such a determina
tion, it could refer the matter to the purchasing government. 

Ohairman Pnox:.\nRl;:. Well, does that mean that the bribe is all right 
if it is not protested ~ 

Mr. INGERSOLL. Well, if the purchaser or the foreign government 
believes that that is the cost of making a sale to them and they do not 
eliminate a commission, I don't Imowwhat concern we have. 

Chairman PROUIIRE. Let me give you an example. Assume we have 
a sale of arms to a government for $1 billion. The agent who persuades 
the government to buy the arms Gharges the seller 5 percent or $50 
million. You are saying such a huge payment is acceptable so long as it 
is reported and approved by the foreign government even though the 
agent may in fact have distributed the $15 million to various govern
ment officials ~ Is that con-ect ~ 

Mr. I~GERSOLL. If the governlllent wants to purchase anyal'ticles 
on that basis, I don't quite know why we should want to preclude theh~ 
being able to do so. I might 3ay that I have had some experience with 
commissions for agents and the circumstances carl change; that is,. 
the size of the orders that he l1as been nominally getting. He might 
have a 20-perce:p.t or a 15-pel'cent commission under a circumstance 
where it is very difficult to get the business. All of a sudden, as has been 
tIle case in the Middle East where tl1ere is a large flow of money ana: 
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a large flow of sales, the commission that heretofore was completely 
proper is no longer proper and that should be principally up to the 
l>Ul'dlaSer to negotiate a revised commission rate. And I think that 
the buyer is the one who should have the responsibility for that. 
You are not going to be expecting a salesman to want to cut his price 
lm1ess by competition he is forced to. Sometimes--

Chairman PnO~l\rmE. I am talking about foreign military sales. 
Mr. INGEnSoLL. Yes, hut they are sales in which we do not 

contribute--
Ohairman PnOXMInE. In which the U.S. Government is involved. 

Are you saying a $15-million bribe wouldn't be considered anything 
we should be concerned abont unless the purchaser objects1 

:i'fr. INGlmsor.L. I would like to differentiate between a commission 
and a bribe. I don't believe that legitimate cOlmrussions are bribes 
because that is a legitimate way of doing business around the world. 
If there is a bribe involved, that is illegitimate. 

Chairman Pnonrnm. If there is a bribe involved, it is what ~ 
Mr. INGEllSOLL. It is illegitimate I would say in most countries, and 

certainly in this country. Most countries have laws against bribery. 
Chairman Pnox:l\ImE. But lmder this new system that you are pro

posing though, Mr. Ingersoll, they are military sales, foreign military 
sales made by our Government. And if bribes are paid in the foreign 
country, no action would be taken unless that foreign country objects ~ 

Mr. INGERSOI.L. Well, I think this case, Mr. Chairman, is a very dif
ficult one. I think conmlissions are usually paid to an agent. He may 
have some relationship to the government and he may have, as you 
say, some of this onto other ·members of the government. We report
that is, the DOD looks over the commission that is reported in the 
('xpectecl sale. DOD can determine at the outset, using criteria set 
forth in the armed services procurement regulations, that the fee is 
unreasonable or that the agent is not bona fide, thus excluding the fee 
as an item of allowable costs. If it cannot reach such a determination 
on the basis of information available to it, it could refer the issue to 
the purchaser. 

Chairman PnoxlIunE. ,VeIl, I am not talking about the reasonable
ness of the commission. I realize sometimes commissions mayor may 
not be reasonable. I realize they may be somewhat excessive. I realize 
that is something we can't do a great deal about. But what we should 
be able to do something about; if all of these actbl1s mean anything, 
is to prevent bribes. 

Mr. INGERSOLL. Well, I think it is very worthy, a very worthy effort, 
but I am not sure you are always going to be able to do it in other coun
tries. In this cOlmtry, yes. 

Ohairman PnonrIRE. ,V ell, what has been changed by the State De
partment and Pentagon arrangement that you described ~ Until re
cently at least the Pentagon was teaching its contractors how to make 
payoffs as I said in my opening remarks. You may recall the state
ment publishecl by the Pentagon in 1974, "Agents' fees in the Middle 
East,)) which dealt with the problem in which it said, "Influence in 
these countries lUay range from family ties to the payments of substan
tial sums to individuals ill high government positionS." 

'. 
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The statement continues: 
Since most major Defense contractors both United States and foreign Illn'e local 

agents for the express purpose of influencing a sale. It is no wonder that the 
decisionmaking process is complicated by conflicting pOints of view as to tile 
proper equipment to acquire. Obviously the agent with the greatest margin of 
proflt has a distinct advantage over those with a lesser fee ill thnt greater illflu
ence can lie applied to allpersonl1el ill the goverlllnental decisionmaking chnin. 

Now, asa result of the new arrangement, am such statements 110 
J onger being made to U.S. contractors ~ 

Mr. INGF.JtSOLL. lVell, I would like to have a copy of that because I am 
not a.wa.re of it. But I do not know of that practice being pursued by 
t.he Defense Department. I know that they al'e providing the foreign 
governments with the amount of the fee, or if the govel'llment says, 
",Yo do not permit a iee," then the DOD docs not- agree to a ft'c in the 
pdce. 

Chairman Pnox:mRE. 'Well, I have here the document to which I 
reierl'ed. It says, "Defense Security Assistance Agency, 'Washington, 
D.C.)) It is a memorandum to the aerospace hldustry, the electronic 
industry, the NSIA and was signed by Joseph K. Hoenig, assistant 
di1'ector, sales negotiations. It is dated July 0, 1074. 

Ane1 then I take it that in view of the a:;SCl'tions that YOU hn.v~ mat1e 
that State and Defense are cooperating in this. that that kind of policy 
is no longer the policy being plu'sued ~ 

Mr. INGERSOLL. As far as I know it is not. 
Cludrman I)RoxllIIRE. ",Yell, don't yon thillk--
)11'. INGERSOLT ... .And I was not aware of this documcnt you speak of. 
Chairman PROXlIIInE. l'Vell, t.his is a most disturbing documcnt. This 

is.11 document that is cOllnseling in cffe~t corruption. It suggests 
brlbery. 

:Mr. INGERSOLL. It is counseling the way busil1cl';s is done in those 
arc as. I would certainly subscribe to that. 

Chairman PROXlIIInE. Supposing business is done through kidnap
ping and assassination and extortion, shonld we give them instructions 
on how to do it, on how to rub somebody out to aet the sale ~ 

:all'. INGERSOLL. I wasn't aware or this docliment and I certainly 
wouldn't condone it or recommend it be distributed. 

Ohairman PROXlIIJRE. lVell, I would think ill view of the fact it has 
been distributed, that it would be most impOl'tlmt that the State 
Department and the Defense Department issue instrnctions to these 
people who receive this document, saving that now the policy is quite 
different and ,Ye not only condemn bl:ibery but twe taking eYl'ry netion 
we can to prevent it. 

:MI'. INGERSOLL. I think you: are right, sir. 
[The following inlormatioll was supplied for the record:] 

We have looked into the Defense Department document entitled "Agents Fees 
in the 1Irliddle East" and are informed that it has not been disseminated by 
Defense for many months. I ,believe the significant changes in Defense Department 
practices with respect to agent's fees, wpich are set forth subsequently and are 
Imown throughout the industry, mal,e further clarificatioll of tile above document 
ullnl.'Cessary at this time. 

Chairman PROX1\IInE. I am convinced, as I am sure you are as u snc
cessful businessman of high integrity, thllt bribery \yas something that 
disturbs you a great deal. 
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:Mr. INGERSOLL. It really does. ' 
Ohairman PROX1\1:ffi'E). And it renUy hurts your honest operations. 

And I am sure the great majority of American businessmen want to 
stop it. , 

Mr. INGERSOLL. It wasn't olllv overseas. It was in this country. 
Ohairman PROXl\IIRE. Well, '1 am sure that is true but right now we 

are concerned with the problem here. Of course that is the State 
Department's responsibilIty. 

Now, you said that the State Department did not know about-in a 
response to Senator Helms earlier, Mr. Ingersoll, yon saiel the State 
Department did not know about these hribes lmtif the SEO's disclo
sure this year. Isn't it a fact. that our embassi(>s in the Middle East and 
the highest officials in the State Department have ImoWll for years of 
payments of large fees to agents as high as 10 to 15 percent of sales in 
some cases~ Isn't it true State Department officials htLy(' helped nego
ti ate or expedite the payment of those fees? 

Mr. 1NGEnsoI.TJ. Certainly not to my lmow]cdge. And T cannot believe 
tIl at we would negotiate or' e}..'pedite anv kind of fcc. 

Chairman PnOX1l1:mE. Are you awai·c that documents filed with the 
SEO by Northrop Corp. show a long-standing pattern of such involve
ment by both State and Pentagon emplo;vees in sales abroad ~ 

l\f r. INGERSOLL. No, I am not. 
Ohairman PROXl\rnm. Wrll, we will he happy to make those doen

mrnts available to vou. Thev are filed with the SEO. 
Mr. 1~GEnSoLL. Are you talking about agents' fees or are you talking 

about. bnhrs ~ 
Chai.rman PnOXl\ImE. Well, 1 am talking about fees that are extraor

dinarily large espeeial1y in view of the size of the salE'S involved 
and that thr, State Department and the Defense Department, and the 
State Department partic.ulal'ly, assil::;trd in negotiating those fees. 

:Ml'. INGERSOLT,. Yon mean with the governments Z 
Ohairman PnoXl\[m'F.. With the governmfnt. That is right. Northrop 

Cor])., is what I am talking about specifieallv. 
]\fl'. INGERSOUJ, State Department officials assisted in the negotiation 

of those fres Z 
Ohairman Pnox:mRE. We will provide that doenmentation to YOll, 

Mr. INGEnSOI,I,. 'Plul;t is contrary to anything 1 Itave ever heard, b1.1t 
1 would lHm to Ree It, SIr, . 

Chairman. PnOXlIImE. wm vou eommellt on it when we senel you the 
'doClUllrnts ~ Will :vou give us your response? 

l\Ir. INGlmROT,T,. Yes. 
Ohnirman PnOX!lfmE. You will ~ 
:Mr. INGF.nSOU., Yes, sir. 
rThe following inIormatjon was subsequently suppliecl for the 

record :] 
Pursuant to Senator Pl'oxmire's offer Committee Staff provIc1ed the Depart

ment of State with the following documents: 
(1) unsigned copy of a one page letter dated July 5, 1974 from Josef K. 

Hoenig, Assistant Director, NElSA/ AFR Division of the Defense Security Assist
ance Agency covering an "article" prepared by the Department of Defense 
entitled "Agent's Fees in the MIddle East" (4 pages) ; 

(2) n ('opy of a five page typed document numbered 45~57 and 7-11 en
tltl('d "Five page hand written memo, on graph paper, entitled notes for con
versation with Aclnan" (names of the persons who authored and transcribed 
the c1oc\1ment were not listed). 

.. 
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(3) copy of ilve page document, numbered 479-483 and 33-37 apparently 
summlglzlng various documents from Northrop's files. (Name of nuthol' o! 
summary lot listed) ; 

(4) copy of 8 page telegrnm dated March 2, 1972 from Manuel G. Gonzalez 
to Gaylord Anderson and R. G. Rogan bealing numbel's 495-491 and 52-54; 

(5) copy'of two page document stamped "Northrop Private" willi handwritten 
notation "Note for 1\11'. Jones' Trip (Undated, apparently late 1970 01' early 
1971)" pearlng numbel'S 488 and 489 and 45 and 46. (Name of author not listed). 

I have reviewed llie above listed documents and, as explained below, do not 
ilnd in them any sllowing that the State Department or Defense Department 
assisted in negotiating or expediting the payment of agents fees. 

(1) The first document was an article prepared in the Department of Defense, 
Defense Security Assistance Agency without, to my lmowledge, the participa
tion of the Depart;ment of State. We are informed that it was published only 
In the Oongressional Record and was withdrawn from circ1llation bY' the Defense 
Department shortly after its basic inadequacy became apparent, i.e. its lanure 
to eml~laslze the strong U.S. Government opposition to bribery of foreign 
government officials 01' exol'bitant agents fees. It does not, howcve~', allcge any 
invol\'cplent by personnel of the Departments of Stnte or Defensc in negotIating 
01' expediting the :payment of ,any agent's fee. 

(2) The second document purports to recount cvents in Saudi Arnbia on July 
27-28, 1071 surrounding the signing of a Letter of Offer by the Saudi :Minister 
of Defense and Aviation. With respect to the American Ambassndor (Alnba,ssn
dol' Nicholns Thacher who retired from U.S. Government service in 197:3) and 
General Olin Smith (formerly Chief of the U.S. lVIilitars Training Mission in 
l:ll1.Udi Arnbin) the document indicates: 

The Ambassador and General Smith went to the Saud! Ministl'Y' ot Defense 
on July 27, 1971 to witne,ss the scheduled signing of the Letter of Offer; they 
conferrecl with the Minister of Defense and were informed thnt the signing lind 
bcen postponed to the following day; 

The Ambassador nnd General Smith then met at the Americnn Embassy, 
July 27, first with General Hashim (a Saudi General) and a Mr. Monsouri and 
then with Northrop representatives, andrcqucsted authority from tIle U.S. De
fense Department to certify the price of 20 F-5-B aircraft as a .-:eiUng price; 
this request was turned down; 

'l'he Ambassador then attendeel the fligning ceremony on July 28 nt the Saudi 
Ministry of Defense and allegedly assured the Saudi Minister of Defense that 
there were no middle men in the contract in the United States or S/ludi Arabia 
since this wu.s a governnlent·to·government transaction. 

Though the document contains a long description by its unnamed author ot 
compnny intrigues over its agents arrangements, it does not suggest that tlie 
AmbassadOr or General Smith were in any way aware of either these arrange
ment,s or the intrigue or that they facilitated tlte negotintion or performance 
of these arrangements. Since my testimony, state Dep/lrtment personnel huve 
consulted with Ambass/ldor Thacher telephonically and bl' recalls no Imowletlge 
of Northrop's agents nrrnngement,s at the tinle the Letter of Offer was signed. 

(3) The third document Wllich apparently refiects some unnamed person's sum
mary of a nUllllJer of doc11mentll in Northrop's mes contains one entrY' relating to 
State nepm:tment activities. That entry dated December 3, 1973 summarizes a 
memornndum to file from "Gonzalez" and state,s that a telegrlllU llad been sent 
by the State Depal·tment, "signed by Hel:ry Kissinger", to Ambassador .A.)!;ins 
requesting him to secure the lIIinister of Defense's appproval for agent's fees on 
gOVPl'Ulllcnt-to-government (FMS) transactioll.s. The putry subsequently notes 
that Ambassatlor Akins bad allvised CoUins, presumably another Northrop em
ployee, that be would not initiate n (liscnsRion of this issue witll the Minister ot 
Defense. It also states that Ambassadol' Aldns haa told Collins "I'd better find 
Kb/lshoggi and get him to speed up Sultan. . . ." 

A cable was sent to the AmericurJ. Embassy in Saudi Arabia in early No
vembet', 1973. Since, as you lrnow, all cables sent from tlle Depenrbncnt hear 
the Secretm'y'a nam~ whNl he is ptesent in Wn.<;hington, the uppearance of 
his name on a cable does not indicate that he saw or was personally aware of it. 
The callIe in que::;tion was sent in order to seek Saudi verification of a conten
tion by Northrop's agent that the Saudi 1\Iinister of Defense considered' the 
agent's fee contemplated for a particular transaction to be reasonable. In re
sponse, the Embassy stated lliat it did not wish to raise the fee issue witb the 
Saudi Government, and the matter was never raised with respect to the particular 
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transaction. A similar issue was raied, however, with repect to related trans
actions in 1975 with the result that the Sandi :Minister of Defense determined 
that no agent's fees would be permitted for those transactions. 

The Northrop document also alleges that Ambaf;sador Akins advised "Collins" 
that he would approach KhllShoggi. Amba.ssador Akins has informed Department 
pli'rsonnel that be made no such statement and that, while he was Ambassaclor 
to Saudi Arauia, be never once met with Khasho~gi. 

~'11f' same document goes on to summarize Northroll memoranda in 1974 de
scribing discussions and communications between Northrop employees :md I1Ia
jor General Robert F. Trimble (USAF) and other Air Force si'aiT about North
rop's agent's arrangements. Though this shows some Air Force awareness of 
Northrop's agent's arrangements, it cloes not indicate involvemput by the U.S. 
GoY(~rnmeJlt in facilitating negotiation of agen t's feps 01' expediting their 
payment. 

(4) 'J:lle fourtll document (a coded telegram from :Manuel G. Gommlez to 
Northrop representativps in IJebanon) states tha t Gonzalez disclosed to "Thaehpr" 
(llresumabl~' Ambassador Thacher) that Northrop had a consultant/reprcsenta
tive agreement with Khnshoggi's company. It alf'o states that Ambassador 
Thacher said that Khashoggi's commis.sion on the vario11s F-5 transactions 
through government-to-gove1'1lment charulels was substantially lower than on 
other (undefined) direct sales. Though the cable inclicates that AmbaR~ador 
Tlmcher was Imowledgeable regarding Northrop's fee arrangements with Kllfl
shoggi, it does not suggest that he assisted in negotiating those fees or in expedit
ing their payment. :Moreover, as noted. Amual"sador Thacher hus denied to 
Department personnel any recollection of awarel1e~s of Xortilrop's fee nrrange
ments at the time. 

(5) TIle fifth document contains a general f'tatl:ment c.,mmendillg U.S. Go~
(>rIlll1ent personnel, particularly .Ambassador Thachpr aT'~1 Genf>ral Smith, for 
helping to make the F-5 program a success. Again, therp is 110 indication they 
assistpd il1uegotiating Northl'op',s agent's fees or in expediting their payment. 

Chairman Pnox:mRE. You say that brjbes, in the long run, are bad 
business, as firms involved ill snch practices risk loss of contracts, 
salE'S, and eV(,l1 property. 

Assuming the United States has the constitutional authority to 
regulate foreign activities of U.S. COrT)Orations. would you favor legis
lation outlawing bribes to foreign officials l1Y the U.S. corporations?' 

l\fl'. INGERSOLL. ,Yell, I am inclined to think from the standpoint. of 
tht} RepubJic, Senator. that wouM prohabl~T be a good idlla. How yon 
carry it ont, I don't. know. I think that is probably up to onr law 
enforcement agencies to determine that..1 

Chairman PnOXJI[llm. 'Well, your support is very important. I think 
there a,re ways that it can be carried out. Nothjng is likely to be 100 
percent effective all the t.ime. It seems to ml;' through .requiring di!"
elosures, imposing responsibility on anditors and acconntants 'und so 
Torth, that you can--

Mr. INGERSOLL. Oh, I am all for disclosure. As I said, we subscribe 
to t!le amendmenb that have been appended to the Foreign Security 
Asslstance Act. 

Chairman Pnox",um:. In yonI' stut.l;'ment you say, "unilateral 
act.ions." As distinct from w}llit you are proposiIig toda:i' and you have 
n.nnolUlcec1-you say, "Unilateral action wouM put U.S. companies at 
a serious disadvantage in t.he export hade." Are you saying that the 
United States should continue to encourage firms to go along with the 
~ribel'Y system or help cOV<'1' up evidence of bribes until all intel'lla
honr.} agreement is reached ~ 

l\:[r. INGEnsor,T,. ,Yell, I think that this subject has been so distorterl 
in the. press by the fact that c0111missions are considered as bribes, bllt 

1 Sec letter il'om Mr. InA'crsoll of Mnr. 31, 19i6, nppencllx, p. 187. 
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I think it would be. unfair to American companies to have to report 
commissions and the proprietary information they have in doing their 
business, when their competitors are not required t-o do so. I certainly 
don't condone bribes but I do believe that commissions al'e a legitimate 
way of doing business and I think a very necessftry way of doing 
business . 

Chairman PnoXllrmE. I think so, too. As far as commissions and 
bribes being confused, the Lockheed Corp. admitted that they made 
I think $160 million in payments abroad; $24: million of which were 
payments to foreign officials. 

1\:[1'. INGERSOLL. But there is a headline in one of today's newspapers 
that talks about $10 million being paid to sell jets abroad. Now, I 
don't know what the volume of the business was, and I only read 
halfway down the article. Or three-quarters of th~ way down ancl it 
does not say how much business was done that reqUIred such payments. 
I think it relates to the amOlmt of business--

Chairman PRox~mm. 'VeIl, I agree with that. I am talking about 
payments to government officials. I am not talking about commissions • 
. A.nd I agl'ee commissions can be almost any percentage if it is in fad 
a cOlrunission. If somebody makes a real e:lIort to seil, sometimes it 
can be more than 50 percent of the price and be legitimate if it was a. 
tremendously hard article to sell. But we are talking now about pay
ments to the officiuls of the for-eign gOVel'llllent, who ure in tho pay 
of the foreign government und not working--

Mr. INGERSOLL. ViTell, us I say, I think it is probubly inevitable that 
tIl ere will be such legislation but I don't know how you can enforce 
it. And I think it will put American companies at u, disadvantage 
just because the purchaser is going to say, "I won't chance my doing 
business with that company because it might have an allegation." And 
the allegation might not be true, but the allegation would come out. 
The.refore, they are not going to take the chance of doing business. 

Chairman PRox:mRE. Of course one way to enforce it is through 
disclosure. 

:M:l.'. INGERSOLL. 'V ell, that is what we are subscribing to. 
Chairman PRox:i.\ITm~. N 0\\. let me get into something; else that I 

think is of. ~reat importance. 'We had testimony on TueSday from the 
former Ambassador to Australia, U.S. Ambassador William Crook, 
and also from Willium Curclen of Translinear, Inc., concerning nt~ 
tempts by government officials in Haiti to extort money from their 
company, soliciting bribes. They testified that t}U!y report.ed the ex
tortion attempt to the U.S. Embassy amI they sent the State Depart~ 
mcnt a coPy of a telegram addressed to the President of Haiti last July 
compJainmg of the extortion attempt but they tetsified the Embassy 
did not offer to help them und clidnot try to help them. 

As a Tesnlt of their refusal to milke payoffs find the lack of support 
from their own government, they have lost the. investment. They have 
becn asked not to retut'll to Haiti. An a ma tter of fact, they lost it least 
$3 million and incurrecl substantial ot1ler losses on SlUns they had 
antilable for investment. 

What is your response to these charges? 
1\'11'. INGERSOLL. ,VeH, first, Translinear Co.rp. was a subcontractor 

to Dupont Caribbean Corp. Therefore, their contract was with another 
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company and not with the Haitian Government. 'When the original 
prime contractor, that is Dupont Caribbean, had their contract can
celed for nonperformance, Translinear Corp. had the first reS}Jonse to 
the Dupont Caribbean Corp., with whom they had their contract. 
WIlen they were not able to zet satisbction, that is with Dupont 
Caribbean Corp., they then went directly to the Haitian Govel'l1ment 
to see if they could negotiate a eontract \'lith them. They never had a 
contract with the Haitian Government. So that I don't lmow all they 
told you, but they have come to the Embass? in Haiti and they have 
eome to the Department. ",Ve have responded. We have made repre
sentations to the Haitian Government. They came to us the last time 
in .Tuly of last year and until they came to us on February 17 of this 
year, we had 110 contact with them. They did not ask us to intercede 
on their behalf. They eame to us on that date and told us there ha(l 
been a request for an'extortion in Deeember, 2 months before. We were 
not even aware of it·nntil they came and said that they werc going to 
disclose this in your hearings. ,ind we understand that there has not 
been a1'1; expropriation of their property, that the~T even have a lawyer 
in HaitI today-as has been released ill a press conference bythl~ Under 
Secretary of Commerce and Industry in Haiti-and that they are 
!legotiating to sell the property, which they consider theirs on this 
lsland. 

Chairman PRox:mRE. Wel1, we sent you a transcript of the hearings. 
I never met either MI'. Carden or Mr. Crook until they appeared be
forl' this committee. All of the conversation between us took place on 
the publie record and "e sent you a full transcript of that so you 
knew of what they told us. 

It seems to me it 5s irrelevant that they were a subcontractor. The 
f~ct is thnt they were shaken clown and they ,yere approached. Nobody 
chsputes the fart that thev have ontlined. At l('ust I have not seen any 
disputation of tl1P fnet.::;' flS they c1('scribed them. The~T did ten tIle 
agency about it. I asked Mr. Crook what h(' would llave done, as Am
bassador to Australia, if a firm had fipproaehed him with this J<ind of 
informntion. He said he would have iml11rdiatelv caned the GovPI'n
ment of Anstmlia in that cas(' and h(' wonJc11l!n~e made a full report 
to them and wonld have asked for an investigation and he WQuld have 
asln>d for satisfaction. He Raid in this particular case the American 
Ambassador to HaHi did absolutely nothing except ofl'er them a cup 
ofcofl'ee. 

~Ir. INGERSOr,r,. 'i'hat is ('ntirelv contrarv to thp facts beeanse the 
Ambassador did talk to the Goverilment of Haiti and the Government 
said: "Ignore any requests for funds. Deal dir('C'tly with 11S. You 
don't. hnye to d('al through an int('rmediary." And Mr. Crook and his 
partner, Mr. Oard(,ll was notified of this. As a matter of fact. the 
Government of Haiti has said that they would be willing to negotiat(', 
with Translhwar Oorp. but will not accept the terms of the contract 
Translinear submHted. 

Chairman PnOXl\IIRE. This se('ms to be a pr('ttv had breakdown 
of eommnnications. I think you would a~ee with l11e that ?lfr. 0roolt 
and Mr. Oarden are honest and men of integrity. And I 1010W of 
no reason why we "I1mnldn't expect them to speak the truth. Mr. Oro ok 
l1as had a long record of service to this Government. As you 101ow, 

.' 
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he has been a successful businessman. He has been, as a matter of 
fact, a top man in the State Department as an ambassador. 

Mr. INGERSOLL. If yon would like to take the time, I have the 
record of this and I can cite tllat :tor yon. 

Chairman PROXMlRE. All right, let's hear it. 
Mr. Secretary, before yon get into that, let me say what we were 

told. Mr. Carden, who is tIle president of Translinear, on April 28 
of last year, almost a year ago, went to the Embassy and told about the 
problem and the bribe. He went back to the Embassy on the 9th and 
10th to report a lack of progress. Again, he discussed the problem. 
That was in ~fay. Later in :nby he was back in Haiti and on May 22 
he went to the Embassy again; he identified the lawyer whom he was 
to1d he should hire in place of the lawyer he had; and pointed out 
that that lawyer was in fact employed by the Haitian Government. 
_<\.nd between Jlme 12 and July 18 he-well, yes, Jater in ,Tune I should 
say, Mr. Ingersoll, he called the Ambassador on the phone from Dallas 
and told him about the telegram he was going to send to the Presi
dent of Haiti, Mr. Dnvalier. Now, go ahead. 

~:[r. INGERSOLL. Well, that is true. I don't know whether it was Mr. 
Crook of Mr. Carden who came to the Embassy after they had 
been to the Government and complained of this extortion attempt. 
They told the Embassv that the Government had said not to pay 
any attont.ion to that; that they (Translinear) did not need to make 
any payoff; that, they should deal directly with the Under Secretary 
of Commerce, Mr. Bayard. Bayard said it must have been a con man 
that was trying to take their money and it was not necessary. 

In view of that fact---
Chairman PROX:lInRE. Who told them that ~ 
Mr. INGERSOLL. Under Secretary Bayard. The Haitian GOyerll

ment---
Chairman PROXUIRE. Who in the U.S. Embassy ~ 
Mr. INGERSOLL. Well, this says the DCM. Mr. Crook caned on the 

D(Thrr and reportecl the attempts by an unidentified man to solicit a 
$500,000 bribe from Translinear. 

Chairman PROXMlRE. What wus that date ?
Mr. INGERSOLL. May 1. 
Mr. Crook says he reported the extortion attempt to Mr. :Bayard, who 

advised :nfr. Crook to ignore it. Crook did not ask for assistance on the extor
tion attempt but asked that it be made a matter of internal record in the 
Embassy. 

Then on May 27 : 
]1,-11'. Carden called on the Embassy's Economic Offi<;er saying, among other 

things, that "three minor matters had to be resolved." 

Junel: 
Mr. Crook on ;rune 1. telephoned the Ambassador to l"IlPort Translinear's 

decision to pullout of negotiations with an intention to recoup losses in the 
face of the bleak situation caused by Haitian delays. However, further meet
ings are still scheduled with the Haitiau Government, Crook made no request 
for Embassy assistance. 

Julyll: 
The Ambassador and the Economic 1>nnister caUed on the Finance Minister 

to discuss iuvestment difficulties including Translineal". The Ambassador urged 
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the Haitian Government to inform the company whether it wished to con
tinue negotiations and name the official to do so or inform the company it 
does not plan to enter into a contract. The Ambassador expressed hope that 
the Government would explain clearly its reasons for not wishing to sign 
a con tract. 

lUr. Crook called the Department on July 15 and said that Translinear's 
investors had lost patience with the Haitian Government dela;vs and want to 
make public charges of confiscation of property and extortion. Crook says that 
he dol's not hold this position but is under pressure from investors. He was 
inYitpd to come into the Department the following week for conversations but 
dic1not. 

July16: 
On July 16 lI:Ir. Crook sent the circular telegram to President Duvalier with 

copies to Senator Sparkman, Senator Bentsen, Senator Brooks, S('nator Ken
nedy, Senator Jacl;:son, Congressman Piclde, as well as to the Secretary. 

August14:: 
Again, lU August 14 the Ambassador and the Economic Minister from our 

EmbassJ- \liscussed Translinear's negotiations with Secretary :Murat of 
Commerce. 

On October 20 Bayard wrote to William Carden saying TransIinear's con
tract proposals were uuacceptalJle. The Haitian Government objects to Trans· 
linear's tactics but is ready and willing to meet at "any time of your choosing 
to work on a draft convention (i.e. contract)." 

We did not have this letter at that time, Senator. ",Ye didn't get 
that until later. But it was sent. Translilleal' did not inform us o:fjt. 

October and November, Translinear officials visited Haiti and did 
n?~ contact the" 'mbassy, which at the time was unaware or their 
VISItS. 

Then the next contact we had was on Februarv 17 when 1\ir. Crook 
called and told us about this hearing and what 'he was going to say. 

Chairman PRox:mRE. Well, let me ask Mr. Kaufman, who is the 
counsel of the committee, to inquire about this. He has made a very 
intensive investigation. Let 111e say I can certainly sympathize with 
the reason that Mr. Crook and Mr. Carden did not contact the Em
bassy much more than they did becanse whenever they diel contact it, 
their response to us was they did nothing; the Embassy gave 110 reac
tion whatsoever and no help and no encouragement and no assistance 
ancl no snggestions and they met with nothing but a blank wan. 

1\ft'. INGERSOTJL. Wel1, I reported some of the things the Embassy 
did to the Govermnent. 

Mr. KAUF1\IAN. Mr. Secretary, does your record show that 1\£1'. Oar
den telephoned the Embassy from Dallas-that is, telephoned the Em
bassy in Haiti from Dallas prior to .Tuly Hi to describe the telegram 
that. T.ranslinear int?nded to send to the President of Haiti protesting 
tIl(' attempted c:-..i;ortlOn ~ 

1\fr. INGERSOLL. vVhat was the date of this telephone call? 
1\fl'. MUFl\IAN. The telepllOne call was made between .Tune 12 and 

the middle of .Tuly. 1Ve don't have the precise, date. 
Mr. INGERSOLL. Wen, there is a call on ,Tlme 10 tl1at I referred to 

where he reported the Translineal' decision to pull out of negotiations 
but it does not saJ: anything about a telegram going; forth. He talked 
to our representatItve here in the Department the day 1)efore the tele-
gram went out and did not mention it. . 

Mr. KAUFl\IAN, According; to Mr. Carden, he talked with Ambasf:a
dol' Isham prior to July 10 and described the telegram. In fact, he 
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i'ead a draft of the telegram, which ",vas addressed to the President of 
Haiti, which also included a description of the attempted extortion. 
And according to Mr. Oarden, Ambassador Isham urged Mr. Oarden 
not to s,end tl,lUt telegram; urged him, and the others in Translillear, 
to remalU patlent. Do your records show that? 

Mr. INGERSOLL. I huve no record of that but there is u record here 
thut before sending the cable "Tral1s1inear officials hud explained their 
situation to the Embassy in June. As a result, our Ambassador con
veyed concel'll to the Minister of Finance on July 11, and July 16 the 
Economic Oounselor of the Embassy met with the Under Secretary 
of Oommerce and impressed upon him the urgency of resolving the 
issue." There were two actions taken after the call ill June, 

Mr. KAUFMAN. In fact the telegram, was sent by Translinear to the 
President of Haiti on July 16 describing the alleged attempted ex
tortion; a copy of which was sent to the State Department. Did the 
State Department receive that copy of the telegram? 

Mr. INGERSOLL. Yes, sir. 
~lr. KAunIAN. You said that the Embassy did talk with the Gov

ernment of Haiti around the middle of July and urged Government 
oilicials to try to speed up the negotiations and res01ve the problems 
with Translinear. "Vas it on those occasions that the Embassy officials 
reporteel the alleged attempted extortion ~ 

Mr. INGERSOLL. No, because when it was originally reported to the. 
Embassy, Mr. Crook said that he had already reported it to the Gov
ernment and that he had been given the inIo1'l11iltion that he should 
pay no attention to it. 

Mr. KAUF~UN. I see. 
j)fr, INGERSOL:(,. Vir e didn't see that it was a current request on their 

part at alL 
. ~Ir. KAUF~rAN. I see. So ill other words, nfr. Crook had stated to the 

Embassy that he had talked with the Haitian officials and that the 
Haitian officials responded that he should not concern himself about 
this incident ~ 

Mr. INGERSOLL. That was on May 7. 
Mr. KAUFMAN. Did anyone iTom the Embassy ever report the al~ 

lerred attempted extortion to Haitian officials ~ 
1fr. INGERSor.L. liVe cliclnot discuss that, to my knowledge, that is, 

the extortion attempt, lmtil February when the second extortion at~ 
tempt was presented to us, We did not know about that until February 
and then we did mention that to the Haitian government. But in both 
cases-in the case when ~£r. Crook talked to the goverllment and in 
the case when we talked to them-the Government said: "Ignore it 
because these nre not representatives of the Haitian Government, be
cause these do not represent the Haitian Govermnent." 

Mr. KAUFM:AN. You sa,id that our Embassy did discuss the extortion 
attempt in February with the Haitian officials~ Can you give us the 
date of that discussion ~ 

Mr. lNGERsor.L. On February 25 the Am,bassador discussed the 
Translinear-Haitian conttact and the extortion allegation with Minis
ter J3ayard"who said that the Ha~tian Governnlent. was still willing 
to negotiate the contract and he salCI that the extortIon was probably 
the work of some confidence man trying to extort cash frollJ. a 
businessmun. 
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Mr. IU.UFMAN. February 25? That is last week I believe. Is it not? 
-And that was after the chairman invited you to testify in this hearing, 
IS that not correct? 

Mr. INGERSOLL. I think the chairman's letter was dated the 27th of 
February and this was on February 25. At least the letter I have from 
the chairman is dated February, 27. ' 

:NIl'. KAUFl\IAN. That is correct, Mr. Secretary, but I believe that 
discussions on the staff level between the committee and your office 
took place prior to the 27th.· , . 

Mr. INGERSOLL. It may have. I am not aware of it. Bnt T:ranslinear 
had told the Embassy that tll0y hadalreadY·llotifiec1 the Government. 
They had not told us of the second allegation lUltil 2: montns' after 
it took place. I am referring to the second extortion attempt. 

Chairn1an PROnIlRE. In view of this entire situation and doing your 
~est as a former busines~lnanyourself; Mr. Secretary, and recogniz
mg the problems Translmear has and the losses they have sufIeIled, 
would you recommend that these gentlemen try again?· . 

Mr. INGERSOLL. It is hard for me to know the exact circumstances 
because they were a subcontractol'. They . had no reI'ationship to the 
Haitian Government. Their prime contractor had the relationship. 
How they have related to the Govel'nment sincetha:t timet it seems to 
be a mixed story. It has bee;n going on· I would sa}' for 3: years 01' 

2% years anyway. They have been unable to resoI've their contract 
terms with the government. I would say if they hav~ been willing to· 
compromise to meet the JIa.itian Govermnent's aemands for sover
eignty-as I understand it, this is the issne; it is the matter of BOV('I'
eignty on this particular Island-and the Haitian Government wiII not 
accept some of the terms they have suggested a11a if they are willing 
to modify that, they coulcl find out the true interest of the Haitian 
Government by trying a modification. 

Chairman PnOX;i\IlRE. Well, you see here is a situation Wl1eTe this 
firm designed a very, very elaborate and expensive-ib was $15 mil
lion I think it was or more-project for hotels, golf courses, tennis 
courts, a beach, a bea11tiful development in Haiti that wonIc1 have been 
very beneficia.1 to both Haiti and to the firm, involved. Thev were warm
ly encouraged to do this. They proceeded very constrnctivciy np until 
the time that they discovered wuter on the Island. vVnen they di.s
covered water, they found that this would greatly increase Hie eco
nomic value of their operation. It was within a very short time after 
they discovered water and it became known they discovered water, that 
the shakedown occurred and then the attitude of the government began 
to change. It was clear that another firm could. step in--

Mr. iNGERSOLL. I think the contract had been cancelled before that 
time. The contract with Dupont Caribbean was--

Chairman PRonrmE. But their ri!rhts had not been canceled. 
Mr. INGERSOLL. Well, no, their legal rl!rhts-· - . . 
Chairman PROXl\IIRE. Translinear's rights were assured by the Gov-

ernment up until that point. ' 
Mr. INGERSOLL. I don't lmow what the terms of the contraotare but 

I would assume their recourse would be to the prime contractor. And 
if it flowed through to the subcontractor, then they had some rights. 
But I don't know what the contract E'uicl. . 
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Chairman PnoXllIIHE. 1Vell, at any rate will the State Department 
help them get back their property that was taken :from them or recoup 
their losses? . 

:Mr. INGERSOLL. The State Department will be very happy to help 
them in any request they make. They have made almost no requests to 
us. They have told us of the facts in some cases'and in. some they have 
delayecl telling us. They have not asked us to enter into and help them 
except to tell the Haitian government they would like to negotiate a. 
contract, which they never had.' . 

Chairman PRox~ImE. ,Yell, if they c10 ask,will you help ~ 
Mr. INGERSOLL. You are (larned: right. ' . . 
Chairman Pnoxl\mm.Now, has Tl'anslin~H,r's property been in efft',ct 

expropriated? '. 
Mr. INGERSOLT.I. ·Well, I mentioned earlier that it does not look as if 

thei'e had been an expropriation if they are down there negotiating the 
sale of the propm·ty, which they say is theirs. I wouldn't say,that is 
expropriation because they wouldn't have the right to sell it.· , 

Ohairman PROXl\rffiE. Well, they had equipment that was worth a 
great deal at the time. I think they said if; was $500,000 worth. It is now 
rusted. It has deterior{Ltecl greatly' beca.use oithe weather, of course. 
It has been left out becansethey felt tlieycould not go back there. At 
one time Mr. Crook was told tho,tif he came hack to the Island-and 
this was after he· sent the telegraIh--'-hewould be arrested. They feel 
they are unable to operate effectiyely clown there.· 

:Mr. ~NGERSOLL. Well, say that--. . .... 
Chalrman PnoAJ,\UUE . ..:\.ncl thev wel'e prevented from gomg to the 

island. At aIle t:ime they were told that if they; saile'Cl ,over there, their 
ship woulc1be blown ou't oHhe water. . . 

Mr. L'l"GERSOLL. As I say, it is reported-and I ouly get this from a 
press report-that their lawyer is negotiating the sale of the equip
ment, If he is negotiating the sale, he must think he has title to it and it 
1W,B not been expropriated. 

Chairman PROXl\URE~ Of CoUl'se we do give substantial aid. In fiscal 
1976 we gave $18.'7mi1lion in technical assistance through development 
loans and Public Law 480. In 19'71 the administration is requesting 
$28.3 million to Haiti. ,Vhy should ,ye continue to give foreign aid to 
a country that abuses American firms the wa:v Translinear has been 
abused? 

1\1:1'. I~GEnsoLL. WeU, I do not wallt to'sn,y What the facts ox thiS case 
are because I do not know. We have had relatively little contact or 
request from this company. Until they com~ to us anclwe CQ,ll get in~ 
volved in it, I don't think we cail go to the Government of Ha~ti and 
claim cel'tc'tin facts that we al'Cliota.ware of . 

. Chairman PnoXJIIIIm. ,Yell, will you ,talk to Ambassador Brook about 
this personally ~ . l . ..' •. 

Mr, INGERSOLL. I would be glad to.,. '. ..' 
Chairll1{1l1 PROXl\~E. Now, .Q11 Wednesclay the IIousea,pproved an 

a)nendment to the InternatiolllLl Security .Assist(tnce Aq~, which would 
result in cutting off aiel to any countrY wheregovernn;tent ,officials 
received bdbes or extortecl payoffs,irom,U.S. nmds. DO,yoll sllpport 
that amendment ~ , " ' 

Mr. INGERSOLL. Yes, sir. 
Chairmall PRox~ImE. Y Oll do ~ 
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Mr. INGERSOLL. I see no reason not too. 
Chairman PnOXl'IIIRE. You do support it? 
Mr. INGERSOLL. Yes, sir, hut I thmk you must be sure you can prove 

the allegation. 
Chairman PnOXMillE. Yes, sir. 
Mr. INGERSOLL. In this particular case I am not sure there is proof. 
Chairman PnOXMIP..E. Now, it was reported recently the American 

firm Rollins, Inc. had admitted to the SEC it paid bribes to 
goyernment officials in Mexico amounting to $127,000 in the past 5 
years. According to Rollins, it will continue to pay bribes in the future .. 
They say that is the way they intend to operate because they say that 
is how they have had to operate in Mexico. Does it make any difference 
to the State Department or the Embassy in Mexico that this .firm 
admits paying bribes and will continue to pay bribes in the future? 
What do you do rubout that ~ 

Mr. INGERSOLL. 'VeIl, the State Department is not an enforcement 
agency and certainly not an enforcement agency of laws in another 
country. If we should be told of a violation of U.S. law, we would 
mport it immedi·ately to the U.S. law enforcement agency. 

Chairman PnoxMIRE. But tIllS is an American .firm. It seems to me 
we ought to do our best to try to persuade our .firms to be good citi
zens in foreign cOlmtries. A State Department official was reported by 
the Wall Street Journal to have said there is just no way he can un
derstand these payment!:; to local and lIllunicipal officials can be con
stnted as legal. They have to be illegal. Shouldn't we take some kind 
of uction? Shouldn't the State Department at least publicly condemn 
the intention of this firm. to pay bribes in a foreign country, a friendly 
country like Mexico ~ 

1\£1'. INGERSOLL. I think the SEC is the enforcement agency. And 
if he is making these statements before the SEC and says he intends 
to continue to do so, I tlllnk it. is up to the SEC. 

Chairman PnOXlIIRE. V\T ell, the SEC has taken a position that per
haps won't ha,ve a material effect on many stockholders. It seems to 
me it is a matter of momlit.y and it is .n, matter of also of good be
havior in foreign cOlmtries. It. would seem the State Department 
could at least take the action of indicating its strong disapproval. 

Mr. INGERSOLL. Well we have. 
Chairman PnonrillE. To Rollins? Have you told Rollins ~ 
Mr. INGERSOLL. No. 
Chairman PROXl'IIIRE. It was repOl:ted in the "Wall Street Jonrnal 

that tIllS was a policy they expected to adopt in the future. They are 
going to pay bribes in :M;~xico. They said so. . 

Mr. INGERSOLL. I don't think we should tell every company thnt 
says they are going to pay bribes, that we condone it. 'We make n. pub
lic statement on it. 

Chairman PnOXMillE. I don't say condone it; I say condemn it. 
Mr. INGERSOLL. Well, I am saying we do condemn it. I am saying 

that we say that generally and we don't need to say it to every com-
pany that says that they are going to pay hribes. . 

Chairman PRoxMIlm. Then you are saying you condemn that ac
tion by Rollins ~ 

Mr. I:N"GERSOLL. We do condemn that. ,Ve cerhLinly do. 

• 

t 
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Chairman PROXlImre. Now, finally, Mr. ~ecretary, let me say we 
appreCIate your appen,rance here. I know it IS not always pleasant to 
have to go through some of these things. I think it is good that you 
have taken the actions that you have taken although I am concerned 
about how effective it will be and how swift and prompt the effect 
will be. The international agreement may take a long, long time, 
if it is ever ratified and l\,pproved and made effective, 

Incidently, when would it become effectiye~ Would it become effec
tiYe if the Senate ratifies it ~ Would it depend on the ratification of 
a certain number of other countries before it would go into effect ~ 

:Mr. INGERSOLL. Well, this is the first time we made the anllounce
ment. I think it is premature to say how soon or how many govern
ments are going to be involved, 

Chairman PROA"MmE. Usually isn't that the form ~ It requires not 
just this government'~ action but at least half or two-thirds of the 
governments who are llltHrested, correct ~ 

Mr. INGERSOLL. We would certainly press for urgent approval but 
how long it would take other <Yovernments to act I could not say. 

Chairman PnOX1IIlliE. ·Well, this is something that may take yen.l'S. 
lfe::mwhjle we do lUtye this very, very serious corruption problem. 

lfr. INGERSOLL. ",Yell, I think just the fact that it is being propm;ed 
and being acted upon by countries will have [1, deterrent effect 
immediately. . 

Chairman PROX1Irrrm. ",Vouldn't it be desirable for the State Depart
ment to make. n. policy OI specifically and directly by letter notifying 
all firms operating abroad OI the opposition that this -country has, uS 
a matter of policy, to bribes. So in view of the bet that this has becorne 
so widespread, shouMn't you sp.ell out the dangers inyolved in bl'ibes
the danger being that once they are hooked, they are in a position to 
be blackmailed and there is 110 guarantee people who will take bribes 
und are that dishonest; that they will c1eliyer-ftllcl also specifically 
and directly and effectively state that the State Department stn.ncls 
ready to assist firms and indicat.e the ways the State Deptn'tment C(lll 

and would assist in -cyent a bribe is reported ~ nalnely, that you wouM 
make protestations to the Government im'olved and that you wonld 
do evel'ytlling you could to protect l.l1ld assist those who resisted the 
solicitation for bribes ?-

Mr. INGERSOLL. I thinl\: it is a good iele:)". I think we shoulc1look 
into it. . 

Chairman PnoxulliE. ,Yhy don't yOl~. take that kincl of action, make 
tha t kind of policy ~ ",y oulc1n't tlIat do a lot of good ~ 

:M:r. INGJ<JRSOLL. i\fy initial reaction is really that the Depurtment of 
Commerce should have that kind of contad und they in tum cun 
report to us any extortion attempt macle on U.S. corporations oyerseas 
but the primary contact with. U.S. corpomtions should be by the 
Department of Commerce. And we would be glad to assist the Depart
ment of Commerce in carrying out such policy. 

Chairman' PROA"lllRE. ",V ell in vie·w of the :fact that the State Depal't
ment is [1, foreign office and is the Department thnt is responsible for 
a foreign policy and our conduct abroad; it wouM seem to me at the 
very least it would be yery useful for the State Department to ('0111-

lllulli{'ate this to the Commerce Department. 

78-547--77----13 
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Mr. INGBRsoLL. I agree. 
ChairlUan Pno:xj,nRE. And try to work out with the Commerce De

partment a procedure of 110tifymg firl11s about this and that the State 
Department should also be sure that it finds a way of lettino' firlUs 
know ~:xact]v the steps that can be taken in the event that bril1es are 
solicited: . . ' .' . , " . 

Mr. INGERsor~r •. I think it is a good idea and I think we should discuss 
it with the Department of Commerce. . . 

'Chairman PROXl\IIIm. All right, sir. lYell, thank you very much. The 
subcommittee stands adj ourned. 

[Whereupon. at 5 p.m., the subcol11mitteeadjourned, subject to 
the call of the Chair.J 

.~ I 



Hon. IYILLIAM ]?llOx:i.rmEi 
U,S. Senate. 

TnEI DEPU1'ySEICRE'l'ARY OF STATE, 
TVasli'inyton, D.O., Mal'olb 81, 1970. 

DEAl> SENNfOR: ]?ROXMIRJ;:: 'Ve huye reyit~~'ell un<1 annotated the transcript Qf 
my tpstimony IH;)forp the Joint Economic COlllmittee on Murch 0, 1970, and .also 
attach appropriate inserts in response to requests dudng the testimony and in 
your letter to me on March 19, 19713. 

I should lilte to l'laruy two pOints in our discussion. First, I IUn concerned over 
Ille misconception fostered by press accouuts that there will be significant deluys 
ill illlplementing tlH' arrangements I.'stablished b~' the Executive Branch to ex .. 
chung-e information on the Lockheed case wit!: the Gon>i'nment of Japan and other 
forpign governments. (I refer to the New YQrl;:.TilUl's account on March G of my 
apllem':\11ces hefore your Committee, und tIle article hy ,Tl.'romc Cohen in the New 
York 'l'iUles of )Ial'clt 29.) AS I Ulade cleur in.my tl'f!timony, .the arrangements 
wlli(-11 we an~ recommending cml be im~)leUleilted imlllecl10 teIy, so tllUt the In
formation flow could begin at once. 7IIoreover, it was neyer intended tbat foreign 
gOYP1·l1InI.'utS sbould wait nntil the SEC's inve$tigation of the compuny is 
completed. . .., . .' 

When I tplepllOnf'd you on :MltrCll 6 ~oncenling the New YOl']C Ximes :llrtiqIe, 
you were kind enough to agree that it wall incOI'rect in tbat respect alld.,that you 
would try to eOrl't'ct th(~ rl.'corcl. .. 

'I'll; second queRtioll conceru's my attitmle towur(ls tIle l'egt~lation of, foreign 
tH'tiYitipsoC U.~. companies .. As I poiuted out .at the hearing, there is 1m impor
tant distinction between bribes, which should be prollibitecl by the countries di
rectly concel'lled, amI commiSSions which may be IJerfectly legitimate. I (10 not 
heliere that extraterritorial criminnllegislatiol1 by the Unite(1 states cun lJe un 
effectiye sollltion to this pl·oblem. Di~cl()s\lrc, on the other hand, may h(' yery help
ful to deh?r hrihel'Y, hut efi'pctive action l'('(IUil'ei: n concerted ('!fort 011 the part of 
the intel'national community, not just acUon lJy the Unih>d StatcH alone. Furthpr, 
premature lUlilnteral Hetion by the 'eJ1iV~ll l'tntes. conld put U.S. firms at it se
riOUS competitive disadvantage in fOl'cignl11al·kl'ts. . 

I would appreeiltte rOUl: inclucUng these cOlllments as pal'~ of the official rec
ord of my testinl'lllY. 

In addition, in response to the rcquC:'st in your letter, I. enclose it copy of the 
Department's sbltC:'ment of cUl'rent policy regarding forcignllliJitary sules, which 
inclmles a detnile(1 explanation of the role: of the Departments of State and Dc
fense in processing transactioll.s under the Foreign Militury Sales Act generally. 

Sincerely, 

Enclosure: 
(F~om Current Polley, No.4, JUly 1970} 

U.S. FOREIGN )rlLI'l'ARY,S"u'ES 

ROBERT S. INOERSOL1.. 

The hig1l1evel of spending thrOtlghMit tlic \yorld 011 military (;>quipment anu 
services-more tha1l $2.5 trillion by 108' Mvelopiilg and 28 developed' countries 
over an l1-year period (1903-1973)'-ls a mn~tel.' ot consid.el.'ableconCern t() the 
Ac1ministration, Congress, and the llujJlic. As the mORt tpchn010gicaUY-l.ldYallCed 
industrial nation, tim United States is the leading stlpplier bt arinS; In Fiscal 
Year 1974 this country received orders to tilling $8.3 billioniu f6r~ign military 

1 WOl'ld Military-Expenditures and Arms (rrade~ 1963:'1973, U.S. Arms Control and Dis· 
armament Agency Publication 74,1,975. . ' . , 

(187.) 







188 

sales from 70 governments. Other principal arms exporters are the U.S.S.R., 
France, and the United Kingdom in that order. 

~'he developing countries are now spending almost as much of their' gross 
national product on militai.'Y expenditures as the developed countries. In fact, the 
trend of military expenditures as u percent of the GNP is declining in the devel
oped countries as it rises in the developing world. Factors influencing the rise in 
military spending by developing countries include the conflicts in the Near East 
Imd East Asia, and more recently the need felt 'by newly-independent nations and 
those with petrodollar surpluses to establish and/or equip their armed forces 
with modern weapons systems. 

Considerable misconceptions exist as to the U.S. role in providing militar~' 
materiel and services to selected countries and to the extensive controls Wllich 
l'J..iRt within the government over exports of such materiel. Thomas Stern, Deputy 
Director of the Department of State's Bureau of Politico-Military Affairs, 
recently discussed these topics before the Senate Rubcommittee on Foreign 
Assistance and Economic Policy of the Foreign Relations Committee (June 18, 
1975). This Ourrent Pol'icy report is :based on his statement anel portions of the 
ACDA report. 

THE INTERNATIONAL ENVIRONME::\'T 

The most fundamental reason for security assistance and military sales is to 
be found in Ameriean history and the growing realiza tion in this country that, in 
the 20th century, we could not isolate ourselves from the maihstream of major 
forces and events abroad. The view that aggression should not be permitted to 
succeed had, after our experience in Worlel War II, assumed a certain moral 
force. The emergence of new threats in the late 1940's toward Greece amI 
Turkey, Europe, and then Korea, -were clear challenges to our own secUl·it~·. 

,As tlle leading proponent of collective security and international organization, 
we looked to the newly formed United Nations to respond. 'Where it could not, 
we created regional collective security organizations. Where required and ap
propriate, we also entered into special ·bilateral arrangements. Throughout this 
immediate post-war period, the United States saw the danger to its interest~ as 
beth military and ideological-i.e., as a threat to the beliefs, values, and institu
tions of the western world. 

In a world that has divided along -bipolar lines the United States' role as a 
major supplier was clear and straightforward: We sold or gave military materiel 
nnd servicps to countries that were closely associated with 11S in oPPoRition to 
the Soviet Union and the People's Republic of China. While the legislative and 
execntive branc11es sometimes debated the specifics of our secnrity assistance 
program, there existed a consensns on the relationship of our program to our 
security, and it was generally supported. 

1\Iore recently, llOwever, changes in the international scene have made se
curity relationships a much more complex subject: 

The rigid bipolar world of the 1950's and early 1960's no longer exiRts. Our 
painful involvement in Viet-Nam is ended. Power no longer is measured today 
in purely military terms. 

The post-bipolar period is un era of increasing interdependence in the fielc1R 
of international trade, international security, and in development and sharec1 
environmental concerns. 

Despite this interdependence, the world of nations is constantly growing. The 
total now approaches 150. All have some kind of armpd force, and few judge 
themselves capable of insuring international order or of maintaining the integ
rity of their territory without external sources of military supply. Furthermore, 
no government can be indifferent to its security, however it defines it, and se
eurity requirements will compete with economic and social development for a 
share of whatever resources are available. 

It follows, then, that the level and quantity of military transactions between 
nations will be substantial. Most of the world's nations have no arms industrieR. 
Their equipment and related services must be acquired from the more industrial
ized nations 01111 eaRh, credit, or grant basig. 

In the early 1950's the United States and the United Kingdom were the domi
nant Ruppliers of major weapons systems. The Soviet Union is now very active, 
Ulld France has equalled and at times surpasseel Britain as a major weaponl!! 
s';]pplier. Nine nations were the source of 97 percent of world military exports 
0'1"1'1' tIll' period 1964-1973. The Unitl'd States delivered 51 percent, the Soviet 
Union 27 percent, the United Kingdom, France and China 10 percent, and Czecho-

( 
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slovukia, Poland, Canada, and West Germany S.U percent. These trends all point 
toward the growth in size and complexity of the international military trade. 

Today th('J purchasers from the United States vary wlclely in their security 
concerns and political orientations. There are, of cOlll:se, the traditional United 
States allies, such as the N.A!.rO countries of Western Europe. In addition, we 
sell military items to Israel, Korea, Jordan, the PhHippines, and Thailand
countries with which we maintain special ties and connections. W'ithin the past 
3 years, a substantal proportion of our military sales has shifted to the Persian 
Gulf area. This is an area where a spectacular transition is in progress-in 
tel'ms of the balance of economic power, the emergence of new political institu
tions, and the transfer of technology from industrialized nations to states in the 
region. It is also an area where concerns for security and stability have loomed 
large since Britain's termination in 1971 of its protective presence. Because the 
f.orces at work in the Persian Gulf could have a profound influence on <the world. 
Imlauce of power, the U.S. Government lws developed a special relationship 
with a number of states in the area. 

THE MACHlNERY OF DECISION 

In developing and implementing its policy, the U.S .. Government in recent years 
has instituted a well-structured review process that passes on all requests for 
military materiel and services within the framework of the Foreign Assistance 
and Foreign Military Sales Acts. 

The normal review channel for military equipment transfers which involve 
nppropriated funds is the Security Assistance Program Review Committee, 
cllairecl by the Under Secretary of State for Security ASSistance and consisting 
of representati'Ves from State, Defense, Treasury, Office of Management and 
Budget, the Nationul Security CounCil, the Agency for International Develop
ment, and. the Arms Control and Disarmament Agency. The Committee reviews 
both the level and the content of each country program. 

In cases of cash sales through government channels or commercial sales, the 
procedures vary somewhat depending on type of case. All cases are processed 
within policy guidelines establislled by the Department of State. Furthermore, 
all major cases must be approved by senior officials in the Department. 

·Within :the State Department cases are reviewed 'by the regional bureau in
yolved and ,the Politico-Military :Bureau. In very important cases the President 
or ,the ,Secretary of State may make. the decision . 

• <\'lthough itl1e views of Defense Department officials are :fully taken into ac
count in the decision-making process, it should be emphasized that the 'Defense 
Department does not make policy with respect to military sales or transfers. The 
Pl'ime responsIbility of the Defense Department is to implement national policy. 
~'his is clearly understood within the Executive Branch but may not be so 
clearly umlerstood by the public. 

\Procedures in and of themselves, of course, cannot insure that sales, or any 
other activity, support the national interest. Decisions are made by men, not 
organizational and staffing arrangements. But procedures can help insure that 
the relevant information, analysis, and perspectives are brought to bear on the 
issue for decision. 

CONSIDERATIONS U--. TRANSFER DECISIONS 

The United States normally takes into account a large range of considerations 
when judging whether to enter into a military supply relationship and, when that 
{lecision is pOsitive, determining what kinds and quantities of materiel and! serv
ices wewiU provide. Each case is unique and is so handled. There are, however, 
several fairly consistent yardsticks that we apply. On the political side we 
assess: 

The role the country plays in its surroundings, what interests it has in common 
with ,the United States, and where our interests diverge. 

'Whethel' the 'transactio~ls will do more to fUrther U.S. -objectives on balance 
than other economic or political measures. 

'The position of influence that sale~ might help support, including the potential 
restraint that can 'be applied in conflict sItuations. 

Whether a particular t=;ale would set 'a precedent Which could lead to furthe! 
requests for arms, or Similar requests from other countries. 

The current internal stability of the recipient country, its capacity to milintain 
that stability, and its a ttitude toward human rights. 
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Tbe possible adverse impact on our relations with a friendly government of 
not selling. 

The options available to the recipient country. Will a refusal result in the 
country's training to other sources Of supply? What source? What will be the 
political, military, and economic implications of this? If a country has options 
that it will unhesitatingly employ, would our refusal to sell mean the forfeiting 
of opportunities to develop or maintftin parallel interests and objectives? \.. 

Thoro are also important economic questions to be considl'red : 
Whether -the proposed sale is consistent with the recipient country's develop

ment goals or our economic assistance program, if rthere is one. 
Whether the saI'e might strain the country's ability to manage its debt obliga

tion or entail operations and mrti!ltemince cost'! that might make excessive claims 
on future budgets. 

The economic benefits to the United states from the sale or co-production of 
arms, especially to the on rieh states. As signIficant as these benefits may be, 
however, 'they remain secondary and certainly would never decide an it';gue. 

'Finally, there ·are the following military aspects to be taken into account: 
The threat the military capability"is'supposed to counter or deter, whether we 

agree on the nature -of the threat, and 110w it relates to our own security, During 
a period when the United States and some other major powers are transfei'ring 
some security. responsibiUties, we must attempt to understand -the secudty con
cernS of smaller countries. To us their concerns may seem exaggerated, but to 
them their concerns are usually very real. 

How the, ·proposed transfer affects the regional mmtary halanc.e, regional mili
tary tensions,or if;he military build-up plans of another country. 

Whether the recipient country lias the capability to absorb and utilize the 
arnu; effectively. 

What other military inter!'sts-for example, U.S. overflight rights or aCcess to 
facilities-woulel be supported by the transaction. 

The impact on our readiness. Since the Arah-Israeli War of Ortober Hli3 we 
haye had to assess the impact of sales on the readiness posture of our own forc£'R. 

Whetlwr !I. substantial physical ilependence on U.S. 1{01lrCel{ of supp1y coulel 
ennble us to better control confiict under some circumstances. 

Except il} special rircumstances we do not sell or otherwif'le transfer Pl'l'tilin 
semdtivp items such as hand transportable surface-to-air missiles and riot-control 
agents snch as teilr gas whirh are primarily deSigned for u<;e against crowds, 

'l'he basic issue is to ma1,e the best 1)Ossih1e systemati(' judgment in Iig-l1t of the 
totality of U.s. interrsts just as we do in other intern.ntional poIitkn.1 judgmentt';o 
This ill a ('ritical print: Security rl'iationshiJ;ls are nn element of foreig-n Tloliry 
(\Dd t}nui neitber 1110re nor Jes::; s11hject to t1TIC'l'rtainties than any other tool of 
policy. Hj,e any of.her tool it could theoretically lJe dispensed with. But in an 
age Wlll'n we neecl to eXTlloit 0111' capabilities to the maximum it would be point
less to foreg-o the use of any tool t.hat, when wisely used. promises substantial 
henefit at acceptabJe cost and risk. 

RATToNAr.E FOR TRANSFERS 

The TTniten Rtate::; iR. for many conntries. the supplier of choice, Our moc1uct::; 
are prl'ferrC'n lJeranse thry are of hig-h quality. Onr hardware i::; well-dC'::;igned. 
well-made, amI dependable. Our supporting systems-training amI logistirs-are 
second to none. 

Of equal importance, many nations want to huy from us berause they want to 
lJe associated with the United States on other mattrrs Of mutual interest, aneI 
they may wish to avoid relations with other exporting countries whose inten
tions are open to question. Military assi::;tancc, and most rl'ccntly military sales. 
have been supporting elements in relationships with friends and allies over the 
years. Noting the public's conrerl1 about the U.S. arms role, Under Secretary of 
State .Toseph.r. Sisco stated .Tune 10, 1Ui5: 

".Americans , .. are troubled at seeing their country in the arms-supply 
business. The image of the 'merchant of death' dies hare1. We s1,oulcl {JUt this 
isslll' into proller p(>rSDective to clf'mOllstrute that we arc dealing with it in 
the COntext of un overall and carefully developed policy concept. We can
not pick np elements witl} whi.ch we feel comfortable and ig-uore others. For 
every country in the world, defense is the key to national survival. If we 
do not tal,e this into account in our relations with that. country, the totality 
Of our relaionships with that COllntry will suffer, as well as our political and 
economic objectives." 
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Even nations not under immediate threat find it prudent to maintain a certain 
level of military capability to meet unforeseen foreign 01' domestic contingencies 
much as we did t.hrough long periods of our own history . .also, a military estab
lishment is almost an inevitable symbol of national sovereignty, especially in 
new countries that are developing a national identity and pride. One may have 
reservlI,tions about this, but it is a fact of life. 

Obviously it is not in the U.S. interest to cater to extreme expectations and 
we practice maximum restraint in dealing with countries under these circum
stances. But refusal to sell any. military articles and services would be inter
preted in some cases as a signal b.v the United States that we do not support the 
security concerns of the countries iuvolved or that we do not consiller them 
mature enough to be trusted with some types of military equipmeut. There have 
been cases in which we in fact made such judgments in light of our interests, 
and as a result refused the sale of sought-after equipment. However, we must 
rccognize the sensitivity of these problems and' make careful judgments in a 
context of trying to foster maturity and responsibility. 

It has been argued that relationships involving military exports harbor hid
den dangers. Based primarily on our Viet-Nam experience, some think that these 
transactions, whatever our intentions, can draw us into quarrels among nations, 
or within nations. It is truethatmilifury transfers by tIleir nature are not as 
politically neutral as non-military trade 01' economic assistance, especIally when 
the supplier is a nation, suCh as the United States 01' U.S.S.R., that is recognized 
as having global interest and responsibilities. Military assistance and sales are 
by design stipportive of bilateral relationships and broader foreign policy inter" 
ests. However, a distinction can be made between these transfers, whether gr;ant 
or sales, that support a recognized security commitment and others which sup
port a more general relationship. In the latter case, commitments lire not en
tailed; in the former, transfers only support a commitment already made. More
over, to the extent that military transfers strengthen the ability of states to 
defend themselves, they can diminish the excessive dependence on the United 
States which has so often led to pressures for direct U.S. military involvement 
in the past. ! 

It is possible that those who argue that our military assistance and saleS 
policies are intrinSically destabilizing and eventually leaa to conflict may be 
assuming a narrow view of history. An arms balance in areas of tension has, 
in most cases, inhibited the occurrence of conflict. Also, a good case can and 
should be made that the risk of war is increased in situations when a power 
imbalance exists, where the stronger powcr is tempted to take advantage of 
the weal;:er, or where one or the other power attempts to markedll' alter the 
power relationship. '. 

Hon. Wn.LIAM PROXMiRE, 
V.S. Senate. 

DEPART1>rENT OF S'l'ATE, 
Washington,. D.O., AprU21, 1,976. 

DEAR SENATOR PROXMillE: I wisb to clarify one point covered in the material 
attached to former Deputy Secretary Ingersoll's letter to you of Mar()b31, re
garding the Department's role in the matter of agent's fees in Saudi Arabia. 
The need for clarification arises from the /Imbiguity of the wording used in one 
section of the presentation forwarded to you, whi,ch has apparently led to a basic 
misunderstanding by at least one person who has reviewed the document and 
has called it to our attention. 

The point in question is, covered in.item (3) on pages 3-4 of the attachment 
t.o Mr. Ingersoll's lettel;.l The last sentence of the first paragraph under item 
(3) states "that Ambassador Akins had told Collins 'I better find Khashoggi anci 
get him to speed up Sultan .. .'''. In referring to this point, the second succeed
ing paragraph said "tile. Northrop document also alleges that Ambassador Akins 
advised 'Collins' that he would approach Khashoggi." 

According to materiaL available to us, the actual quote in the NOl:throp docn
ment itself, quoting Collins, is as follows: "Akins told me I better tlnd Khashoggi 
and get him to speed. 'up Sultan _ . ." From this, it il:; clear, according to the 
Northrop document, that Akins did not say that he would himself approach 
Khashoggi; rather, AI;:ins was said to have suggested to collins that he (Collins) 

1 See Deputy Secretnry Ingersoll's respon.EIl for the record, p. 175. 
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approach Khaslloggl. The latter suggestion was normal inasmuch as Collins was 
nn employee' of Northrop and Xortllrop had an existing 1'elationship with Khash
oggi. I regret the ambiguity in the presentation we forwarded to you, which was 
all entirely inadvertent editorial oversight. 

To further emphasize the point, I belieYe it useful to reiterate the point already 
made nnder item (3) of the attachment to Mr. Ingersoll's letter, to the effect 
tlmt Ambassador Akins informed Department personnel that he never once met 
with Khashoggi while Akins was Ambassador to Saudi Arabia. 

Sincerely yours, 

Hon. ElIlMANUEl, Bnos, 
JJtinistcl' of Finance ana Eoonomio AffMrs, 

ROBERT J. MCCLOSKEY, 
Assistant Seoretary for 

Oonoressional Relations. 

DALLAS, TEX., ilIay 12,1976. 

Department o;J Fi?lanCe, POI't-au-Pl'ince, Republic of Haiti, West Indie·~, 
DEAR l\fINISTER Bnos: Translinear, Inc, is in receipt of a letter from :i\Iinister 

Henri P. Bayard dated March 17,. 1976, in which we are told that the Haitian 
Government believes it impossible to sign a new contractnal agreement with 
TransUnear, Inc. and that the Haitian Government wishes to repossess the Island 
of La Tortue. 

If this is the position of the Haitian Government, Trnnslinear, Inc. herewith 
declares timt it is the victim of breach of contract, confiscation and expropriation 
of assets, and attempted bribery and extortion. Although we have been grievOlif,ly 
damaged, the only claim we are herein malting against the Haitian State is for 
the amount of our actual dollar investment loss, $2,755,798. 

Even though only slight clocumentation accompanies this claim an extensive 
array of documents supporting each point will be submitted for YOllr examina
tion if desired. 

Although Translinear, Inc. believes the development of La Tortue as we origi
nally contracted to do is in the best interests of the Haitian State, we accept the 
right of the Haitian Government to deny us this rigllt, provided just and ade
qunte compensation for the loss is paid, We believe the above sum is fair and 
minimal. 

Sincerely, 

Enclosure. 

,VILLLur R. CARDEN, 
President, Translinear, Inc. 

CLAnr OF TRANSLINEAR, INC., AGAINST THE REPUBLIC OF HAITI 

SUZlnrARY OF ARGUZlrENT 

WIlCreas, on April 5, 1971, a Convention was executed between the Republic of 
Haiti and Dupont Caribbean, Inc. pertaining to the economic and tourist devel
opment of the Island of La Tortue, such COllvention having been ratified by the 
Decree of tIle President for Life of the Republic of Haiti, His Excellency Francois 
Duvnlier, and the Haitian CaJ)inet. datecl April 5, 1971, as llUblished in the 
official journal "Le l\Ioniteur" issue Ko. 27 of even date; and 

'Whereas, snch Convention waS amended in certain respects, such Amendment 
having heen rntifiecl by the Decree of the President for Life of the Republic of 
Haiti, His Excellency .Jean Claude Duvalier, and the Haitian Cabinet, issue 
No.3 of even date; and 

Whereas both the original Convf'ntl-1Il and the amended Conve,ntion contained 
stipulative clauses against expropriatjon and confiscation of assets of any parties 
to the Convention; and 

Whereas, the Republic of Haiti was an intel'estccl witness to and recognized 
tlult r.rranslinear, Inc., a ~rexas c'orporation, enterecl into certain Land J"ease and 
J"anc1 Release Agreement with Dupont Caribbean, Inc" such agreement being 
dated April 12, 1972, whereby Translinear, Inc. acquired certain land lease and 
administrative rights tllen held by Dupont Caribbean, Inc. under the Convention 
of April 5, 1971, as amended, and as hereinabove described; and 

'Vher()as, the R<,publit> of Haiti recognizetl and aclm{Jwledged that Translinear 
paid certain monies in (". llnection with property rights acquired pursuant to such 

:( 
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agreement with Dupont Caribbean, Iuc. and im'ested substantial sums of money 
in developing the general purposes Qf the Convention of April 5, 1971 i lind 

Whereas, the Republic of Haiti WIlS Iln interested witness of the development 
Ilnci construction activities carried on by Transllnear, Inc. on La Tortue Island, 
and was further Il witness of the business activity of Transllnear, Inc. in the 
Haitian capitol of Port-au-Prince, which activities included an office in the na· 
tional airport, Haitian employees, telephone service"bank account, promotional 
advertising, and a multi-media film extolling the investment climate in Haiti 
and tile development opportunities on Lit Torh1e; amI 

Whereas, on Narch 8, 1973, the Justice Department of the Republic of Haiti 
ill bringing charges against Dupont Oaribbean, Inc. of breach of contract fo-r 
1'eaSons of non-performance, requested the Haitian attorney for Trl1nsUnenr, Inc. 
to read into the court record a statement of the interests of Translinear, Inc. in 
the case; and 

Whereas, on August 27, 1973, jud","1l1ent was rendered by the Port-an-Prince 
Civil Court, sitting as a regular and legally convened Civil Court of the Republic 
of Haiti, mled cancellation but not recision of the Convention with Dupont 
Caribbean, Inc. of April 5, 19i1, as amended .January 20, 1972, for the herein
above mentioned reasons; and 

Whereas, the cancellation of the Convention was upheld by Haitian appellate 
courts on January 28,1974. uud June 24,1974; und 

'Whereas, the cancellation did not rescind the public contractual rights of 
thirclpal'ties to the Convention, such as Tl'llnslinear, Inc. i and 

Whereas, the RepubUc of Haiti, in furtherance of its national and inter
national interests, expressed its desire to continue the development of TOl'ttle 
Island by entering into a new Oonvention solely with Translinear, Inc., pro
yiding for the economic and tourist development of the Island of La TortuC', 
sullject to the sovereignty of the rsland remaining in the Republic of Haiti; and 

Whereas, the Republic of Haiti, snddently, inexvlicubly an.d without warn
ing did deny TransUneaJ', Inc. access to the Island of La Tortne i{Jr a perif)(l 
of approximately two years, thereby effectively confiscating and expropriating 
the valuable construction equipment and engineering plans Translineul' waH 
forced to leave on the Island; the recent request by the Haitian Government 
tIlt ~ranslineal' remoye the equipment from the Island did not mention that the 
two year lack of l)reventive maintenance has reduced high quality equipment to 
n condition of scarcely s.alvageable junk i and 

Whereas, in May 1975 a. Haitian individual, claiming to represent the Haitian 
Government, did in a clandestine manner approach an officer of Translinenr, Inc. 
and did attempt to extort from this American company a slim of $uOD,OOD and 
one half of the COmpIl,llY stock in exchange for a new contractunl relationsllip 
between the Republic of Haiti and. Translinear, Inc.; the abovementioned in
di"idua1 explained that TransUnear, Inc. would. never received a contract until 
such payment had been made; and 

Whereas, 'I'ransUnear, Inc. has ·now been told by the Republic of Haiti that 
it is not welcome in Haiti, that no new Convention will be signed, and that its 
ruinecl equipment is to b'e removed from JJa TONue Island; this being done with
out due proce~s, without an opportunity for Translinear, Inc. to l,lresent its case, 
without an inVestigation by the Haitian Govel,'nment into the incident of at· 
tempted bribery aU.d extortion, and in total and complete Violation of the public 
thlrd party rights enpoyed, exercised and held by Tl'ansllnear, Inc. under the 
COllvention of April 5, 1971, as amended January 20, 1972 i and 

:Now, therefore,· on these grounds and reasons, and on all other groundS and 
reasons which may be. hereinafter introduced and supplemented for being 
right. eqUitable imd just, and all rights reserved. Translinear, Inc. presents to 
the B'aitian Government a claim of losses in tile amount of $2,755,798, a sum 
detailed and el.--plained in Exhibit I. This sum is fair and just and does not in
clude a statement of damages suffered by Trnnslinear, Inc., whiCh the company 
believes to be in excess of one hundred million dollars. 

FACTS AND SUPFORTLNG REASONS 

The Convention signed between the Haitian State and Dupont CarHibean. Ille., 
and the amend;rueJllt thereto, were official. public docllments signed by two clitIer
ent Presidents of the Haitian Republic and by members of the Haitian Cabinet. 

The Republic of Haiti was aware of the Lanel Lease llnd Land Release Agree-
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ment of April 12, 1972, sjgned between Translinear. Inc. and Dupont Cnribbean, 
Inc. Letters announcing this Agreement were sent on April 11, 1972.. to the 
l\finistry of Finance and'to the Department of Contributions. Periodic progress 
reports of the TransUnear development activities in Haiti were delivered to the 
1\1inish'r of Interior Luckner Cambronne, Director of the National BanI, An
tonio' Andre, and Haitian representative to the Dupont Caribbean Freeport 
Authority Weber Alexandre. 

When the Haitian Government requested the original Convention be amended, 
it waR tIle Translinell.r attorney, 1\11'. Robert A. Fanning, who represented Du
pont ~aribbean. Inc. in the negotiations. 

TTnder the tenns of the Land Release Agreement, most of the expenses anel 
obllgations of Dupont Caribbean, Inc. in Haiti were paid for or carried out hy 
Translinear, Inc. This included the surveying and mapping of the Island of La 
Tortue, which was submitted to the Republic of Haiti on May 23,1972, and 
confirmed on June 6, 1972. 

Wben Translinear, Inc. began construction work on J.Ja Tortue in August 
1972, the Republic of Haiti requested and received from Tram~1inear, InC'. a 
manifest of the equipment sent by barge from the United States to La Tortue. 
The equipment was allowed to enter the Republic of Haiti duty free in "~cogni
tion of the tax-free franchise held by Translinear, Inc. through its third party 
rights vested in the Convention of April 1971. 

On September 7, 1972, Translinear, Inc., received a letter from the Dupont 
Caribbean Freeport Authority, signed by the Haitian representative to the 
Authority, Mr. Weber Alexandre, giving Translinear permiSSion to carryon con
struction activities on La Tortue. The letter was sent at fhe dir('ction of :\Ir. 
Luclmer Cambl'onne, Minister of Interior and National Defense. 

In November, 1972, Tranglinear, Inc. brought a 1972 Ford ~edan into Port-au
Prince duty-free from the U.S. mainland, another recognition of the s('pllrate 
third party francbise held by TransJi:uear und('r the Convention. At the -same time 
Translinear sent a Cllevrolet truck and a cement block machine to La Tortue 
from the U.S. Both pieces of equipment were allowed to ell tel' Hniti duty-free. 

In January 1973 over $1,800 in office furniture WaR sent from Florirla to the 
Translinear office in Port-an-Prince. This furniture entered duty-free und('r Trans-
linear's (1onl"el1tion rights. . 

In ,Tune, 1973, after work was stopped on 'l'ortne Island and the Republic of 
Haiti had broug-llt suit against Dnpont Caribbean, Inc., Translinear brought 
approximately $3,500 in eleC'tronic and audio-vi~l1al eqnipment into its office in 
Port-au-Prince. This equipment entered duty-free. 

OffiC'e supplies, equipment and substitute pieces of electronic eqnipment were 
periodically 'brought into Haiti on a duty-ttee hnl':iR c1l11'ii1~J973, 197<1, and 1975. 

Trunslinear, Inc. operated a full-tillie office, staffed by Haitian employees, in a 
national faC'ility, the Francois Dnvnlier Intei'nntional Airport. The company also 
kept an active banI, account in the Banque Nntionnle. There was a telephone in 
the airport office and a hox at the post. office. All Of the uhove !dving' evidence hoth 
of Translinear's active ·business life in Haiti and the recogninon by the Govern-
ment of Trllnslinear'R pr('!'enC'e there. . 

When thpRepllolic of Haiti initiated l(',gal pro<,ee{1ing~ al!'ain~t DllDont Cnl'ib
beail, Inc., the separate third party 'stahlS of Triihslinear was specifically meu
tioned in the preliminary hearing of 'Morch 8, 1!)71t.nt whiph time the TrnIlS
linear attorney wa~ invited to read a statement of the Tran~linear interests into 
th(' C'ol1rt r('C'ord. .' 

On lIfnrcll 2$, 1973, La Tortue was visited by three Haitian offi('ials (Ministers 
of Fi11l111C'eFrn,ncif'Olte amI :rn~ti<'e Fortune anr'l Governor Attorney Jennty). 
They examin('(l the worl, done by Translinear on the T~land l1Ili! w('re ll~ghly com
plimentary. They issued a gtop work order which, recogn,illed Transllnear's sepa-
rat(' tl1ird party status. . " 

In a letter dated April 2, lfl73. tIle AmE>ricnn Amhasf'naor tel Eniti. tll(' Hon
orable Clinton E. Knox, informed Translinear of a conversation he had beld with 
Haitian Finance Minister Francisqne. who llad 3~snrec1 the Amha~sador "that the 
interests and investments of Trnnglinear will be protected and that he hopes 
yom' company will.continne to carryon its work on TOl'twm." 

In preparing itg ('ase against DnpontCnribhean, tue Haitian Government 
reqll1'stecl copies of all checks written by Translinear on the project aneI C'opjps 
of aU license applications for prospective i~Iand busine.sses lwlr1 hy Tran~linear. 

In the list of ('har~es made agAinst Dupont Caribbean ns detailed in the Haitinn 
Court decigion of AUlWst 27. 1973 mention is made of Translinear's third party 
requpstg for meetings of the Dupont Caribbean Freeport Authority. 
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BecauSe of the size of the Translinel1r investment in Haiti,'Translinenr mllde a 
request to the Haitian Embassy in \Vashiugton, D.O. that some statement be 
released in the U.S. rHcognizing Translinear's rights in the dispute between Haiti 
and Dupont Caribbean. In early June, 1973, the Embassy released a four para
graph statement in which they acknOwledged the actions of Dupont Caribbean 
had "created collatel'al problems" for third parties "which have the serious and 
sympathetic consideration of the Haitian officials." 

In the Haitian civil action against Dupont Caribbean no complaint of any kind 
was made against Translinear, Inc., and the decision llgainst Dupont did not 
mention Trnnslinear. 
, Although the Civil Court decision of August 27 agllinst Dupont Caribbean men
tioned the possibility of recision of all rights that Dupont evel' held under the 
Convention of April 1971, the actual clecision simply cancelled the Convention as 
of August 27. Under Haitian Civil Law this meant that all public third lJarty 
rights were still in existence. Translinem', Inc, held such rights, including a valid 
lease·hold for 99 years to 4,800 acres of land on La Tortue'. A copy of a title 
opinion on this land is attached as Exhibit 2. 

ShOrtly after the Court decision of August 27, the President of Trnnslinear was 
informed by Minister of Commerce Fourcand that President Duvalier wished 
Translinear, Inc. to continue its development worl, on La Tortue. On November 
15, 1973 Minister l!'ourcand formally recognized, lJy letter, the Trnnslinear in
vestment on Tortue and requested that Trnnslineal' prepare a new' contract fOr 
submlssion to the Haitian Goverument. See Exhibit 3. 

A proposed contract was submitted in December 1973, and for the ne..'(t; twenty
foul' months Transliueal' was subjected to an unbelievable series of delays, broken 
appointments, unanswel'ed letters, and movement from minister to minister. The 
company attempted to make every change and adjustment in the contract that 
was desired by the Haitian Government. Although'rransliuear officials were told 
Oll several occasions that the contract was almost ready f1)r Signature, no signing 
was ever forthcoming. During this period, Translinear made every adjustment 
and change f:luggested by the Government and offered a financial remuneration 
to the Government, that represented a larger percentage of return than the 
Government enjoyed with nny foreign investor, During the entire negotiation 
process, Translinear continuecl to receive the private encouragement of Haitian 
officials that an agreement was very neal'. 

During the entire period of time that Translinear, Inc. operated in the Re
public of Haiti, the company was careful to keep Haitian offil~lals at every level
from the PreSident for Life down to secondary officials in certain ministries
aware of the Trauslinear situation in Haiti. Our files contain nilillerous letter 
to various officials. The construction work on La Tortue was visIted by 11 large 
number of Goyernment representatives. The Translinear multi-media prOmo· 
tional films 'On Haiti and the Tortue development was seen by over a thousnnd 
Haitimi bUSiness and government leaders, including l\fajor Avril, who rep
resented the National Palace, and several members oithe Cabinet. Between No
yember 1971 nnll December 1975 Trnnslirtellr, Jnc. had correspondence and/or 
convel'sation with, the following Haitian' officiil:ls regarding the TransUnear posI
tion in the Republic of Haiti: President for 'Life, Jean Claude Duvalieri Min
isters of Interior und Defense Luckner Canibronne, Roger Lafontnnt .and Paul 
Blanchet; Minister of FiJiance Francisquellnd EIiuinuel Bros; Minister of 
Commerce mid Industry Jean Pi~rre, Serge: 'Fourcand, and Antonio Andre l 
UndersecretarY of Commerce Henri Bayard; Ministers of 'Coordiimlion' and In
formation Fritz Cinens and Pierre Gousse i:Ministers of JUStice Foul:uier Fortune 
and .Aurelian JenntYi Directors of Tourism Andre Theurd and Je!Ul Baptiste; 
Member of the Subcommission on Foreign Investment EdounrdDuJ)orit,; Huitian 
Ambassador to the United States Rene Chalmers ; Haitinn Charge 'd'Affairs 
Josette Philippeaiu:; Haitian Consul in New York Herve ];Iichel; nnd Haitian 
Representative to the Dupont Caribbean lJ'reeport Authority Weber Alexandre; 
Becanse of the distinguished nature of ' these individuals nndtne extensive cor
respondence, receipts and documents in the Trnnslinear files; it is impossible for 
tbe Republic of Haiti to claim to be an innocent witness to the '.rranslinellI' rights 
in that cOlmtry. ' ';", 

However; in Apri11974 TrnIislineur was informed that it could no longer go 
to La TOl'tue Island to service and maintain the construction equipment and 
supplies it wilS forced to leave there when the v}or!;: stoppage began in Murch 
1973. No explanation was given fOl! this denial of access to lnnd fOr which Trans
linear had purchnsed a ninety-nine year lease. During the next twenty·four 
months, Translinear was allowed to make only two brief trips to the Isl!1Ild: one 
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for the purpose of deliVl1ring a payroll, a second hu;pection trip was made under 
the embalTassing supervision of military guar(l. Although TrRnslinear was in
formed by 'both the U.S. Embassy and Haitian officials that the company could 
go to the Island by reque1sting permission to visit twenty-four hours in advance 
of departure, such permil~sion was not forthcoming altllOugh it was requested 
011 numerous occasions. At one point Translinea)' ofiicials were told they woulll 
be "blown out of the water" if they attempted to Rail across Tortuga channel 
to the Island. 

This denial of access to a valid leasehold and the equipment thereon is a prima 
facie case of confiscation and expropriation of aSRets. The recent request from 
the Haitian Government to Translinear to remon' the equipment from the If;laJl(l 
ignores the significant damage to the equipment suffered during two years of 
inattention and neglect. 

On two occasions during 1975 (lIIay 9 and December 2) the Translinear, Inc. 
Presic1ent was informed a new contract could be Signed if certain monies WE're 
giYen to selected Hartians. On both occasions a previously friendly attitude be
came c1ecidedly hostile when the attempted bribery was rebuffed. 

A concerned Translinear stockholder wrote to two Unitecl States Senators ask
ing their inquiry into the attemptec1 bribery of an American firm abroad. When 
this information was share(1 with the Haitian UnJer-secretary of CommercE', 
Henri Bayard, his response was an indignant letter a,ccnsing TranslineRr of in ter
ferring with the sovereignty of the Republic of HaW. Nothing coulc1 be further 
from the truth. The fact was tllat certain Haitians were attempting to COIll
promise the legality aml honesty of an American firm ojlerating abroac1. 

Moreover, the unfriendly attitude of the Haitian Govel'llment towarc1 Trans
lineal', Inc. in recent months has frightened away a group of Haitian bm;ineRs
men who made a firm offer to purcha~e the construction eqnipment on La Tortue 
(providec1 approval could be abtained from the Government to remove the equip
ment from the Island). 

From April 12, 1972, when TranRlinear, Inc. entered into a contractual relation
ship wIth Dupont Caribbean, Inc., the company lIas met all contractual obligations 
:lnd paid all debts both with Dupont Cal'illbean, Inc. and secondarily with the 
Republic of Haiti. We llave always Ilcted with dispatch, broken no Haitian laws, 
have never abused Haitian national sovereignty. ancI have always attempted to 
follow tile Haitian ethic. We have answered all reql1ests and have waited pa
tiently for the legal process in Haiti to he completed with Dupont Carihbean. 
Our problems, plans and hopes were shared with the Government at all levels; 
our development activities on the Island were conducted with a sympathetic 
awareness of the history of La Tortue itS a part of Haitian national pride, with 
a strong interest in the ecological soundness of tlle construction activities, aml 
with the best interest of the people living there in mind. 

Translinear, Inc. was adequately financed to complete tile development fo.r 
which it had contracted. Indeed, most of the funds originally expanded repre
sented the personalresonlces of the stockholders. Translinear has never receive(l 
a single complaint in Haiti for its actions or policies from an employer, worker, 
citizen, businessman or islandresidellt. To the contrary, the company has rcceiv('c1 
numerous assUrances from all quarters that our presence is desired and a resump
tion of work on the Islallc1 ,is fervently hoped for. 

In the dozens of articles wlitten about .the project, there has never been any 
negative publicity about Trnnslinear, Inc. Indeed, until Translinear officials 
reported to a U.S. Joint Congressional Committee that the company had suffered 
two attempt'! at bribery and extortion within Haiti, there had never been any 
charges or complaints leveled against the company by the Government of Haiti. 
Suddenly, in response to this report to the Ameri!'.llJ'1, Congress of an illegal action 
toward a U.S. company abroad, the Haitian G01rCl'llment became angry, and a 
letter from the Republic of HaiN to Translinellr on l\Iarch 17, 1976, calls the 
Translinear position "manifestly hostile" aml accuse!" the company of ignoring 
a proposal to negotiate. The fact is that the PresiclE'nt of Trans1inear, Inc. WfiR 
in Haiti December 1-5, 1975, at which time he wa;. told that the Ha~tian Goyel'll
ment wonld no longer negotiate with Tl'anslinear and that the company waf! 
through in Haiti. 

Translinear officials llave macle over one hunclrecl ancl fifty trips to Haiti dur
ing the past four YE'ars. The Haillian Government has never made a request or 
RIl/!,gel'ltion to Translinear that llas not been followed. 'We have made every con
tractual alteration suggested, consistently maintained that a new Convention 
should be a genuine JOInt-venture with the profits equally shared, and have con-
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tillually assured the Haitian Government that we desire its ::;overeignty to be 
guaranteed in any new Convention. 

The past four years of \mjustly thwarted development ac\;ivity on La ':torule 
and the attendant lack of due pl."ocess in denyins- Translinear, Inc.'s contractual 
lease-hold l'ights have been a most disappointing and eJl.llensive experience for 
this company. We have suil'ered breach of contract, confiscation and exprOlJria
tion ot assets, and attempted bribery aml extortion. The serious materia)' .Qam
ages we have endured run into the tens of millions of dollars, being deprived of 
the increase in asset value of our investment and the prOfits tlIerefrom which 
would have followed from the fulfillment of the Convention. 

The actual Translinear dollar loss amounts to $2,755,798. 
On the grounds and for the reasons enumerate(l above, Translinear, Inc. re

spcctfully requests the Government of the Republic of Haibi to reimburse it for 
actual losses in the indicated dollar amount. 

EXHIBIT I 

TADLE 1.-2'ranslinear, IIlC., E.rpeniLitu1'IJs JEafle Rel(lf.ive to TOl'tuoa Invc.gtmcnf 
all Of January 8i, i916 

Cash outlays (schedule 1) _______________________________________ $1,699,165 
Related companies' outlays (schedule 2) ________ -_________________ 529,213 
Note payable-Indian River Construction 00______________________ 123,000 

Total ___________________________________________________ ._ 2,351,378 

Stock issued: In settlement of debt]. _______________________________________ . 111,000 
24,500 For services rendered _______________________________________ _ 

135,500 

Accrued interest ~ayallle: 
Related eoml,<:.nies on monies a(lvanced _______________________ _ 
Indian River Ovllstruction Co _______________________________ _ 203,927 

24,993 

228,920 
Contingent liability ' ____________________________________________ _ 40,000 

$2,755,798 
'111,000 shares issued at $1 per share, 40,000 shares issued fit 50 cents per share; par 

yuluc==25 cents per shure. 
~ Potential cost of Florida lawsuit. 

TABLE 2.-Tran3UllCur, Inc., EXPcnditures Made Relati1:e tc ~'ort1l0a I-nvesi·ment 
as Of January 81, 1916 

T"and leasehold-includes DCI payments ______________________ _ 
J~casehold improvernents _____________________________________ _ 
Ofllceequ\pment ________________________________ ---------____ _ 
De110Sits :and licenscs ________________________________________ _ 
Equipment escrow, Indian River COllstruction Co ______________ _ 
Expe;nses: 

OperaUng'-aftel' allocations to Boca Chicu _______________ • 
Repairs, maintenance and supplies-HaUL _________ -------_ Consulting fees ________________________________________ ~_ 
lUngineering and architectural fces ____________ ~ __________ _ 
Legal ilnd professional fees ________ - ______________________ _ 
Management fees-EC~I-(not paid) : Interest ____________________________________________ _ 

SalarieS and payroll tnxes ___________________________ _ 
Sales comll1issions ___________________________________ _ 
Sales proDlotion _____________________________________ _ 

Travel expense ______________________________________ _ 
Telephone and telegraph _____________________________ _ 

aa81~ olltlrW8 
$536,851.63 
412,908.62 
10,173.52 

075,00 
54,100.00 

52,028.10 
26,721.70 
26,300.00 
05,13!).76 
96,823.95 

42,720.60 
181,628.29 

900.00 
23,932.74 

139,001.48 
28,860.39 

Totals _____________________________________ ----------- $1,699,164.96 

• Includes all otller expp.nses. 
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TABLE 3.-Tran8linear, Ina., Eamonclitm'es Marle RelaUt'e to Tortt/ga I1l'1Jestment, 
Jan1ta.1'11 31, 19TG 

Land leasehold (EOl\f, IDV and TiL parlnership) ____________________ $3RO,213 
Management fees (including n,24G accl't1E'd)________________________ 149,OO{)' 

Totnl _________________________ ~ ____________________________ $~29,213 

Memorandum to: Q"I'(lll'\/'inear 1110., 
First N(~tionaZ Ba1l7cB-uilainu, 
Dallas, 1.'el1:. 

EXlIIDI'l' 2 
OCTOBER 25, 1972. 

By vlrtue of two agreements entered into by Transllnear Inc. and Dupont 
Caribbean Inc. and International Business Ventures, Translinear has acquired 
the leasehold interest on approximately 5,000 acres of land located on the 
western end of the Islaml of La Tortue' also Imown as Tori;[Iga Island, said 
being part of the territory of the Soverei!ffi Republic of Haiti. 

The first contract above mentioned, namely the one signed by Dupont Cnrib
bean Inc. and Translinear Inc. is dated April 12, 1972, is in IllY opinion a valid 
contract. 

By this contract, Transli11ear Inc. purchnsecl fronl DUlJont. Caribbean I11c. 
wlIich transferred to Translinear Inc. all of its interests in the possession 'and 
use of- approximately 1.000 carl'eallX of unimproved land, located ea!;!t of the' 
721 Georef meridian on the Island of Tortuga; the contract contains no 
stipulation restricting the rigHt of Translinear Inc. to transfer in whole or 
in part the leasehold interest it acquired from Dupont. Oar~bbean Inc. . 

The contract was signed by the duly authorizec1 representatives. 0+ each of 
above mentioned corporations, and lawful compensation considered adequate by 
each partie>:, was given by Translineal' in payment for its purchases. 

Furtht'l' the transaction itsl'lf, that is the transfer of leasehold interest, ii': 
permitte(l and provided for by the laws of the Republic ·of Haiti. 

The seco11(l contract, dated July 31, 1972 transfers into l'ranslineur Iuc. the 
lease-holt 1 interest which had been acquired by Internatiollt\l Business Ventures 
and limitcd partnership, from Dupont Caribbean Inc., on lancllocated within the 
above mentionec1 arca of the Island of Tortuga. 

Thl' same remarl{s made on the first contract also applies to this secon(l 
contract, that is: 

(1) The transaction is lawful; 
(2) Compensation is of a lawful nature and considered adequate by the 

parties; 
(3) The contract was signed by authorized representatives of each parties; 

ancl 
(4) The contract contains no clause restricting the right of Trallslinear to 

transfer in whole or in part the interests it required. 
These rights now vested into Trnnslinear Inc. are in fact rights transferrecl 

by DUllont Caribbean Inc. which received them from the Haitian State by 
virtue of two (2) documents, one published in Le l\loniteur, the Official Gazette 
of the Republic of Haiti, in the issue of Monday April 5, 1971 and second one 
puhlished in the issue of .Tanuary 20, 1972 of the same Official Gazette. 

These documl'nts, while stating that the ownership of the land of the Island 
of Tortuga, is and remains property of the Republic of Haiti, stiptllate Hlat 
said Republic leases to Dupont Caribbean Inc. land to be released in lots of HiO 
carrl'aUX eacll fOl' u first perio(l of 25 years with an automatic renewal for 
fm'th!'r periods of 25 years provided certain fiscal obligationR and other require
ments Of the contract he met ut the time the renewal is requeRted. 

The Government released to Dupont Caribbean Inc .• e-leven (11) parcels of 
150 cnrreaux each after payment of the rental for this totul area of 1.500 
carre-aux for the first 25 years. 

Incidl'ntally, one caneaux is equal to 1.2923 hectarl'S or 3.19237 acres. 
The transaction, ll'aRinc; of GOVl'rnll1l'nt land, is lawful, compensation of a 

lawful nature was paid, the contract was signeel by the authorizecl repreRl'nta
tives of the pn.rtiE's and 110 stipulation in thl' contru('t forbids Dupont Caribbean 
Inc. to transfer in whole or ill purt the right it had acquired to the use and 
posSl'ssion of the land released by the Haitian state. 

.. 
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. The contracts between the Haitian State and Dupont Caribbeau Iuc. were
duly approved by PreSidential decree duly countersigned by the memuers of 
the Cabinet. 

Notice has been given by Transllnear Inc. to the Haitian State that it has 
acquired the tights of possession and of use of the land released by the Haitian 
State to Dupont Caribbean Inc. and all legal formalities required by Haitian 
law to be fulfilled by the beneficiary of such transfer have been met by 
Translinear Inc. 

Tllerefore, Translinear Inc. hus a clear chain of title to the Government lund 
l'eleased uy said Government of Haiti to DUllont Caribbean Iue. and the t, 'mster 
of leasehold interest l'egarding this land bave been effected in aceordan' .. 8 willi 
Hnitian Law, 

I wish to state that I am an Attoruey member of the Port-au-Prince Bar 
and have been practicing for close to 2'.1: years; I am not a director, sbareholder 
or full tinle employee of 'l'ranslinenr Inc. or of nny of its affiliated comll!l.nies. 

Very truly yours, 
JEAN CLAUDE N, LEGER, 

EXHIBIT 3 

Sl!!C'RETAlRElllE D'ETAT DU OOMMERCE ET D.li: L'INDUSrnIE, 
P()l't-GlI-Prillcc, NO'IJemln'c 15,1973. 

TMNSLI~EAR, INC. 
First NationaZ BaMe B'uilcling, 
Demas, TC(JJ • 

. MESSlEunS: Comme VOUS avf'Z dejii. dlll'apprendre, Ie Tribunal Civil de Port
au-Prince a rendu une decision pronongant 10. resolution du Contrat intervenu 
entm In DUPONT CARIBBEAN, INC., llonsienr Don PIERSON d'une part 
et l'Etat Haitlen d'autre part, 

Cependo.nt, il n'est point dans l'intention de l'Etat Haitien d'abandollner Ie 
pl'ojet de developpment de 1'Ile de hI. '.rortue et pal'ticullel'ement, df's Mille Six 
Cent Cinqnnnte (1,650) carreaux de terre se trouvnnt ii. 10. pointe de In Tortne, 

Ell raison de l'interet que vons nvez temoigne ii. ce projet et des inveatissements 
que V{IUS avez faits, Son Excellence Ie President il. Vie de Rermblique m'a 
instruit d'envisaglll' avec votre Compagnie uue reprise (Iu project sur drs bases 
favornbles, tant aux interl!ts de la Repnbllque (lu'u. ceux de votre Compagnie. 

En consequence, nollS vous sauvions gre de preparer une proposition detaillee 
que VOUS deYl'ez soumettre aux organislmcs appl'opies due Gouvernement

Reeeyez, Messieurs, mes meilleures salutations. 
DR. SlmGEl N. FounOAND, 

Secrctaire d'Etat cZtt Oommerce et de Z'Industrie. 
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