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STATEMENT OF IMPACT 

Any LEAA subgrantee contemplating the design, development, operation, or 
maintenance of any. information system containing sensitive and identifiable 
criminal case histories which comes under the purview of Title 28, Chapter I, 
Part 20 of the Federal Register; South Dakota Compiled Laws; the Administrative 
Rules promulgated by the South Dakota Attorney General; or the State Privacy 
and Security Plan shall assure that individual(s) having primary responsibilit,y 
for such a system shall be cognizant of the requirements of the Privacy 
Protection Act of 1976. Otherwi~e, the LEAA subgrantee shall take all actions 
necessary to ensure that the information system is designed, developedr imple­
mented; and operated in confonnance with the Federal Privacy and Security 
Regulations stated above. 
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Department of Public Safety 
OFFICE OF THE SECRETARY 
118 West Capitol Avenue 
Pierre, South Dakota 57501 

March 2.8, 197~ 
)1 

\:J 

TO THE CITIZENS OF SOUTH DAKOTA: 

The number of adult criminal arrests as well as the relative 
number of adul t criminal offenders has continue'd on the incline 
over the past several years in South Dakota. The accompanying , 
number of criminal case file requests, responses, records, and 
updates have also I?videnc,ed a sharp increase. But, new and more 
stringent requirements (Federal Privacy and Security Regulations -
Title 28, Chapter I, Part ,20 of the Federal Register) have been 
placed on system resources in meeting these information needs 
as they relate)' to criminal history record data. Largely because 
of these, factors, t~e development of a Privacy anq.Security Plan 
for South Dakota was deemed necessary to clarify and address these 
requirements in a comprehensive manner. 

While South Dakota has already made considerable progress in 
ensuring the security and privacy of criminal history rocord 
information, this document can hopefully serve aS,a valuable 
resource tool for state and local criminal justice agencies in 
the voluntary development of operational procequres to provide 
additional guarantees against the misuse of this information. 
While it remains tho underlying purpose of the State Plan to 
carry out the rules and regulations issue~ by the Department of 
Justice, this document recognizes the fact that in many instances 
w~ have already gone beyond the minimum provisions outlined in 
the federal regulations (i.e. passage of the state statutes, 
promulgation of administrative rules, etc.). 

It is essential then that criminal justice practitioners and 
citizens alike renew their commitment to guaranteeing the 
confidentiality of sensitive criminal history recotd information. 
By so doing, the deliberate or unintentional misuse of information 
which chronicles/a private person's contact(s) with the criminal 
justice system catl be prevented to the maximum e~tent possible. 
Hopefully, the South Dakota Privacy and Security Plan represents 
~ ,s igni fican t step towa;!:"d accompl ishing that end. 

Sincerely, 

~ ~,- 1'\ t\ c.. ", (\ f\' ._ 
l::1O'I~ ._~, 

Donald C. Dahlin, 
Chairman 
Criminal Justice Commission 
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I. BACKGROUND 

The crimipal history record (illustrated in Exhibits I:"'A & B on the following 
two pages) is an :integral part of America's criminal justice system. The 
criminal history record chronicles each contact that an 1ndividutll has with the 
criminal justice process by documenting such events as arre't:lts, dispositions, 
sentences, and correctional commitments. The criminal history record in the 
Uni ted States is i'the informational thread that weaves together the,£unctions; 

, . 
performed by law enforcement, prosecutors, defense, CO~lrts, corrections, 
probation and parole." tJ 

A record is initially established when an individual is arrested for the first 
time. Entries concerning charges, dispositions, and sentences are made as the 
individual is processed through the criminal justice system. If an individual 
is arrested more than once, additional entries are appended to the same record. 

The possible forms of the criminal history record are as complex as the criminal 
process itself. After an individual is arrested, the charge may be dismissed, 
plea bargaining may result in a lesg~r charge, or the defendant may be tried 
and found innocent. If found guilty, the offender may be incarcerated, placed 
on probation~ fined, receive a suspended sentence, or receive a deferred .. 
sentence. Acco:o:ding to Crime in the United, states -1974, 81 percent of those' 
arrested in 1974 were subsequently tried in the courts. Further, 75 percent 
of those tried, were found guilty, either of the.same or lesser charge; 45.2 
percent of those found guilty were incaroerated; 41.4 percent were placed 

1.1 

on probation; 6 percent were fined; and 7.4 percent received "other" dispositions. 
A criminal history record, if complete, will contain an individual's entire 
criminal past, describing the consequence of every arrest. 

The FBI, as part of its "Careers in Crime" program conducted an analysis of 
207,748 records in its Computerized criminal History (CCH) file« and found 
that 34.8 percent of the records contained a singi~ arrest, 18.1 percent 
contained two arrest.s, 10.9 percent contained three arrests, and 36.2 PE!rcent 
contained four or more arrests. The "average" record reported four arrests 
over a period of five years. 

.. 

Prior to this study, there ;t.Tas no estiril.ate of the numb,er of crim1na{ qistoll:Y 
re90rds that exist in the united ~States. The FBI has 21.4 million': " 'In 
addition, most states maintain separate files'in central repositories. 
Further, local crIminal justice agencies often maintain c:r;iminal p.isto:ty files 
of their own. Since a total of 57,575 criminal justice agencies have been 
identified by the Law Enforcement Assistance Administraion, the number of· 
criminal history records is pot·entially very large. '. 

)) -

In 1975, the United States maintained ov~r 195 million criminal ~istory 
records at state and local levels. These records, stored in manual, 
automated, of electro .... mechanical form, were in addition to the 21.4 million 
records in the fUes of the Federal Bure8u of Investigation. South Dakota 
alone presently maintains 90,000 criminal history record files in i;he state 
repository at:t:be <~ivisionof d:iminai Investigation in Pie:rre. 
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UNITED STA'TESDEPARTMENT 0:: JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 

, IDENTIFICATION DIVISIDN 
WASHINGTON, D.C. :20537 
FICTITIOUS H.c:CORD 

',I 
;. 'I' 

, .' 

I 
'The following FBI record, NUMBER ODO 000 X , is furnished FOR OFFICIAL USE ONLY. 
'nformation ~,hown on this Identification Record represents data furnished FBI by fingerprint, contriblJtors. 
WHERE DISPOSITION "S NOT SHOWN OR FURTHER EXPLANATION OF CHARGE OR D!SPOSITION IS 
DESIRED, COMMUNICATE WITH" AGENCY CONTRIBUTING THOSE FINGERPRINTS • 

• - 0 

"I 
'1->' 

v 

I~ 
I 
I 

CONTRIPUTOR Of 
FINGERPRINTS: 

SO Clanton AL 

ft 
~o ClantonAL 

SO Clanton AL 

PD Montgomery 
AL 

I, St 13d of Corr 
"Hc>ntgomC:H'iY AL 

I' 
I 

;;1-' :Y ' 

I 
I 
I 

"I' 
tl 

01 

St Bd of'Corr 
Montgomery AL 

l?D Montgomery 
AL 

St Bd 01= Corl:; 
Montgomery AL 

USM 
JacksonVille 
FL 

USP 
Lewisburg PA 

6 

NAt,\E AND NUMBER 

John Doe 
A-O~~ 

John J. Doe 
A-OOO 

John J. Joe 
A-OOO 

Joseph Doe 
CC-O,OO 

John Joseph 
Doe C-OOOOO 

Joseph John 
Doe C-OOOOO 

John 'Doe 
A-OOOO 

. 

John J. Doe 
C-OOOOO 

John J. Doe 
oo~·c 

John, Joseph 
Doc OO-NE 

ARRESTED OR 
RECEIVED 

3-9-65 

6-11-65 

9-18-65 

6-11-66 

10-18-66 

returned 
9-5-67 

2-20-68 

Ireturned " 
2-21-68 

10-14-70 

11-15-70 

CHAte! 

susp 

vag 

intox 

forg 

forg 2nd deg 

PV (forg 2nd 
deg) 

burg &; 

escapee 

burg & 
escapee 

ITSMV 

I TSMV 

I 
1,·0 Exhibit I-A. A Sample Manual Criminal History Record 

2. 

& 

DISPOSITION . 
re1 

reI 

$25 or 25 
das: pd 

2 yrs & 1 
day par 
S-1S-67 

to serve 
un-~x.pired 

term of 2 
yrs & 1 
day 

TOT St Bd 
of Corr 
Montgomery 
AL 

2 yrs 

18 mos 
par 8-1-71 

(J 



"IDAlE 
TIME 

.,·IRU"1 NO 

I 
I 
I 

I 

07 .. 02-76 
1335 

qq96 
CON F' IDE ,.\ T I A I.. 

STATt OF NEW VOR~ 
DIVISIO~ OF CRIMINAL JU!TltE SERVICfS 

ALBANV, ~Ew VOR~ 1220A' .' 

TO: AUTHORIzED AGENCV 

~, A M E S 1.1 SED ~ Y S U t3 J E C T 

T~At~S NO OI.!lCPS 
PAGf: 1 . 
B #. 8580779 
DOB 07-16"31 
RAe ~IHITE 

~~~. ~ebl 
soc 131"'3"-2526 
ral I l11111A CQMP R SON 

.. II> - • - SUMMARY OF NYS CRIMINAL HISTORY INFOR~ATIO~ _ .. .. -.. 
CHARGfS 

DA~G INST/I~T USE ILL 2ND OFF 
ROSSERy-3RD 

DIS P 0 5 IT! 0 ',I 

0& .. 01-69 DISMISSED 
06-23-69 ~ yEARS 

DOS • 5 (4/75) Summary ea .. HIstory 
Fronk J •. ROQiN:'l 
COnt~ 
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Since 1969, the United States has been developing a c'~mputerized system 
for the interstate exchange of criminal histories. At present, research , 
reveals that 28'states have computerized name indexes and 17 have computerized 
at least s.ome of their records. Overall, of the 28.5 million criminal histories 
maintained at the state level, 3.9 million have been computerized. 

Criminal history records have ~een maintained in the United States since before 
the turn of the century. Common practice has been to maintain a record 
indefinitely, regardless of whether the individual ever comes into contact with 
the criminal justice system again, or even whether he is alive. Consequently 
a large munber of records are no longer active. Same indication of the 
proportion of inactive files can be gained from a recent eXperience in the state 
of Minnesota where the criminal history files were purged in preparation for 
development of a computerized criminal history (CCH) system. The purge criteria 
were the elimination of: 

- all records of individuals over 75 
- all records of individuals who had had no contact with the crimin~l 

justice system for ten years or more 
- all records for which the dispositions after arrest were unknown 

;Using these purge criteria, the Minnesota criminal history file was reduced 
!rom 300,000 to 100,000 records, a two-thirds reduction. 
'\ .. 
Using 1974 FBI data, it was calculated that only 12 million records would be 

I.,' required nationally to account for the number of first time and repeat adult 
. cJ:~.rninal offenders. This is aPPr,oximately one-sixteenth the numh~± presently 
bei'ng kept. 

Whether active or inactive, criminal histories are often incomplete. The FBI, 
for example, has reported that an examination of 835,000 charges revealed that 
disposition data had not been received on over 372,000 (45%). The problem of 
incompleteness is more severe at the state and local ~velswhere agencies do 
not possess the extensive data collection capabilities of the FBI. 

The criminal history record is used for a wide variety of purposes. Among these 
are prearrest investigations by law enforcement officers and prosecutors; arrest 
and bail release decisions; plea bargaining, court case preparation, and, witness 
verification; juror qualification, witness verification, and sentencing; and 
post-trial corrections and probation/parole activities such as estimating the 
likehood of escape and violence. 

Nationally, criminal histories are also nsed for such non-criminal justice 
purposes as making security crlecks and verifying license applications. (Nevada, 
for example, requires that all persons employed in the ~ambling industry undergo a 
criminal history check.) 

Based upon the results of the FBI research, only one-third of the operational 
criminal justice agencies in the United States need criminal history information 
to conduct primary criminal justice functions. More importantly, only local 
polie€k~nd local 'corrections have innnediate, real-time requirements to obtain 
this information. Local law enforcement Gl:lo;ne accounted for 80% of all requests 
for criminal histories in 1975. 

4. 
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Files maintained by local police served as the source for 70 percent 
of criminal history requests. This data suggest.s that local law enforcement 
is serving as a secondary source for information -- independent of the centralized 
state and federal files. 

The existence of redundant, unmanageable ,riminal history files'and the multiple 
ways to request this information enlarges the problem. Today, when local 
criminal justice practitioners obtain criminal history records to make 
decisions, 30 percent of those records are missing required data. MoreoVer, 
10% of these records have erroneous data contained in them. 

If the state repository record is considerea the master criminal history record l 

two factors contribute to inaccuracy and incompleten~~_~ at that level. First, 
30 percent of the states do not have mandatory repor£fng requirements. 
Secondly, in many of those states with mandato;y reporting, reporting tj,rne-frames 
as well as compliance are difficult to enforce~' 1I1evertheles;s, arrests in 
1975 generat,ed 19 million input transactions to the criminal ~istory system. 
(Input transactions are reporting of intermediate events and final dispositions). 

The number of adult. criminal arrests as well as the relative number of adult 
criminal offenders is expected to increase through 1985. One can expect the 
number of requests, responses, records and updates to increase also. New 
requirements will continue to be placed on system resources. 

To determine what the system will look like in 1980 and 1985, projections 
were made by the FBI. Based upon these projections, the number of requests 
for criminal history will increase 22 percent by 1980 and 37 percent by 1985. 

The number of input transactions will also increase. The 19 million event­
reportings in 1975 is ?rojected to increase to an average of 23.5 million by 
1980 and 27 million by 1985. 

Because of these and numerous other factors, the necessity of developing 
guidelines for the complete and accurate collection of criminal case histories 
on a timely basis to a central receiving point was recognized. It 'Was felt 
that if the federal government could assume the lead role in attempting to 
address the problem's associated with the collection,' storage, and disseminatiori 
of criminal history record information that many of thes'e problems C,O'llld 
be mediated. 'I'his rationale proved to be the impetus for the promulgation of 
the Federal Privacy and Security Regulations which 'is -l::he subject of. <.l 
discussion in su1:?sequent sections of the South Dakota Privacy and Security;\ Plan. 
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II. PURPOSE - OBJECTIVES OF THE PLAN 

On May 20, 1975, the united States Department of Justice issued rules and 
regulations governing data contained in criminal justice information systems 
(see Attachment A). These regulations called for each s:tate to prepare a 
state plan. The purpose of the plan was to ensure the development of 
operational procedures necessary to guarantee the sec~rity and privacy of 
crin\l.nal history record information in systems funded by LEAA. But, more 
importantly, it is hoped that this plan will also serve as a resource document 
for all state-a~d local operational agencies to ensure the confidentiality of 
identifi1Q11e criminal case histories. 

All state and local agencies ~warded LEAA monies after July 1, 1973, in whole 
or in part for manual or automated systems which collect, store, or disse..-ninate 
criminal history record information are subject to the federal regulations (refer 
to Attachment A). These regulations do not apply to agencies which have received 
LEAA funds for general purposes other than for the collection, storage, or 
dissemination 'of criminal case histories. 

The chart on the followinCJ page indicates the factors which govern the impact 
of the regulations and the consequent procedures required of criminal justice 
agencies in South Dakota. To use the chart simply find the column (1 through 
13) that cor:r::A~ctly indicates the combination of applicability criteria that 
characterizes'your agency. Then read down the column to find out which of 
the optional procedures are required. of your agency. For example, if your 
agency is LEAA - funded for maintenance of a criminal history record infqrmation 
system, but neither receives records from other agencies nor disseminates 
records to other, agencies or individuals, you would select column 9. If your 
agency does disseminate these records to other agencies or individuals, you 
would select either column 12 or 13. Once you have selected the correct column, 

" simply read doWn the column to' find which of the operational procedures 
(lower left column) are required by your agency ("x" indicates that the particular 
procedure is required). For example, if column 12 or 13 characterizes your. 
agency (which is in fact the case with the central repository in South Dakota), 
then all of the listed operational procedures are required. 

The following LEAA block grant applications were funded in South Dakota which 
serve to bind the state to the federal privacy and security regulations: 

F,iscal Yr. 

1973 
1973 
1974 
1974 
1975 
1975 
197,5 
1976 
1977 

Proj e<.~t Title Project Sponsor 
.. , ---- ........ -- .. 

Digital Message Switches (St. wide)DCI 
High Speed Line Printer DCI 
State Teletype Operations 
Imp.roving Message Switches 
State Teletype Operations 
State Teletype operations 
Career criminal Index 
Microwave Frequency Counter 
State Teletype Operations 

DCI 
DCI 
DCI 
DCI 
A.G. 's Office 
DCI 
DCI 

TOTAL 

Federal Funds Awarded 

$ 30,176.00 
$ 9,375.00' 
$115,230.27 
$ 6,300.00 
$ 99,749.00 
$125,000.00 
$ 9,962.43 
$ 5,100.00 
$100,000.00 
$500,892.70 

It is important to remember 
h,~~~~iecord information. 
tha)?--' 

that the federal regulations apply only to criminal 
The definition presented in the regulations states 

"Criminal history record information"'means information collected by criminal 
justice agencies on individuals consisting of identifiable descriptions and 
notations of arrests, detentions, indictments, informations, or other formal 
criminal charges, and any disposition aris-i-ng therefrom, sentencing, correctional 
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supervision, and release. The term does not lnclude identificati6n information 
such as fingerprint records or photographs to the extent that such information 
does not indicate, involvement of the individual in the criminal justice aystem." 

The regulations were written with the intent of covering collections of records 
containing historical references to identifiable person I,S invo:j.vement with 
criminal justice agencies. Such a collection of records would'have (potentially) 
a listing of more than one event (e.g. a listing of all arrests). This file 
would also be accessible by the name of the person, so that an inquiry by name 

~, 

could produce a listing of many or all actions taken relating to the subject ) 1..\ I 
by criminal justice agencies. l~1 

Two tests are created to determine whether or not any, particular collection of 
,records is criminal history record information. Essentially, to qualify for 
inclusion in the definition, the individual records assembled must contain both Ii 
(1) identification data sufficient to identify the subject of the record and 
(2) notations rega+ding any formal criminal justice transactions involving the 
identified individual. 

The federal privacy and security regulations apply primarily to traditional 
"rap sheet" record systems; however, many other files or record systems. 
maintained by criminal justice agencies may fall within the definit:lQP of 
criminal history rf3cord ini=ormation (e.g. prosecutor files indicating~t.neli 
convictions or arrests relating to an individual; accumulations of presentence 
or probation reports containing information on prior criIJIinal involvement; eta.) 

The definition of criminal history record information does not include 
intelligence or investigation infdl:rmation. Thus, the regulations do not apply 
to such infomation as suspected criminal activity, associates" "hangouts", 
financial information or ownership of property or vehic;tes. Even if'South 
Dakota were to develop such an information system, the information derived 
from an offender - based transaction sta.tistics (OBTS/CCH) system s,hould 
not reveal the identity of individuals. 

The regulations specifically exclude certain types of information that might 
otherwise be included within the definition of criminal history record information. 
These specific exclusions include informat,ion contained in: 

- Posters, announcements, or lists for identifying or apprehending fugitives 
or wanted persons. 

- Original records of entry such as police blotters ma.intainedby criminal 
justice agencies" compiled chronolog~~ally and required by law or long­
standing custom to be made public, if such records are accessed solely on 
a chronological pasis. 

- -Court records of public judicial proceedings. 

- Published court or administrative opinions. 

- Publi'a judicial, administrative or legislative proceedings. 

- Records of. traffic offenses maintained by state departments of 
transportation, motor vehicles or the equivalent thereof for the 
purposes of regulating the issuance~ suspension, revocation, or 
renewal of driver's, pilot's or other operators' licenses. 

Announcements of executive clemency. 

7. 
o 

j 
/ ;1 



~ ~ 

I
j 

'I" 
I 

Exhibit II.:.A. APPLICABILITY AND IMPACT OF, REGULATIONS 

Find the column that characterizes YQur agency in 
terms of the four applicability criteria, then read 
down the column to find the impact of the regulations. 

,) 

'I 
;1' 

/1 
Pos~ible Combinations of Applicability Criteria 

I 
(~I'··. ~~, , 

,~/ 

'I 
;;:\ 

I 

APPLICABILITY 
CRITERIA: 

Received LEAA 
Funds for CHRI 

Collects/ 
Maint(l:i.ns CHRI 

('Disseminate's, 
CHRI 

Receives 
CHRI 

1 2 3 

No No No 

No Yes Yes 

No No Yes 
:, 

No No No 
\. "' T 

Totally 
Unaffected 
By Regula-

4 5 6 7 8 

No No No No Yes 

No Yes Yes No No 

No No Yes Yes No 
~ 

Yes Yes Yes Yes Yes 
J 

T 

Required to 
Comply Only As 
Specified in 

,.1 tions CHRI Use Agree-
ments 

I 
OPERATIONAL PROCEDURES REQUIRED...: 

I Required to supmit certifipation 
, Completeness (Disposition Reporting) 

Accuracy- -quality control and audit .1' . ,"" Query before dis semination 

Prepare proceduresl agreements limiting 
dis semination I 0 Mainta1~ dissemination logs 

.. " Techni6~'provisiorts limiting access 

.1....
.. Control ~9)r approval of computer operations 

Physical's~curity/protection ' 

"~I 

I 
.1 
I 

Individual right of access 

9 

Ye·s 

Ye's 

No 

No 

, 
x 

X 

x 
X 
X 
X 

10 

Yes 

No 

Yes 

Yes 

, 
x 

x 

x 
X 
X 
X 
X 

11 

Yes 

Yes 

~o 

Yes 

V 

x 

x 

X 
X 
X 
X 

12 

Yes 

Yes 

Yes 

No 

V 

x 
X 
X 
X 

X 
X 
X 
X 
X 
X 

13 

Yes 

Yes 

Yes 

Yes 

, 

X 
X 
X 
X 

X 
X 
X 
X 
X 
X 

.i;';' 



I 
I 
I 
'II 
ii' 
,1 
,.' 

I 
'I 
I 
'I 
:1 
I 
I 
I 
I 
I 
I 
'I 
I 

-
The table on the following page shows the extent of coverage of some typical 
record systems (Exhibit !I-B). It should be emphasized that the procedures 
required in the event a particular system qualifies for inclusion will ~ary, 
depending prim~ily on the extent of dissemination. 

.'i 

Although 'idissemination" is a key concept in the federal "regulations, the //' 
regulations do not define the term. However, it can be interpreted to applyYto 
the release or transmission of criminal history record information by an 
agency to another agency or individual. Intra-office use of the information 
by the agency maintain'ing the records does not constitute dissemination :tor, 
purposes of the regulations. Further, reporting the occurrence of and the 
circlunstancesof a criminal justice transaction is not disseminatiop. (Le. 
reporting of an arrest/disposition to the state or FBI repository.) Similarly' 
reporting data on'a particular criminal charge to another criminal justice 
agency so as to permit the initiation of supsequent criminal justice proceedings 
is not considered to be dissemination. For example, police departments ;may 
deliver arrest reports to a prosecutor as part of the documentation required 
for prosecutorial action. Because of the "subject-in-:-process" nature of these 
uses of records, there wil;!.. be no pos8ibili'ty that a transaction has occur:r.ed 
that is unknown to the agency transmitting th.e record. Hence, such 
transmissions need not be considered disseminations. 

In summary, it is the purpose of this plan to carry out the rules and regulations 
as set out by .the Department of Justice and explained by the Law Enforcement 
Assistanc~ Administration, to assure that criminal history record information 
wherever it appears is collected, stored, and disseminated in a manner to 
insure the completeness, integ:r.'ity, accuracy, and security of such-~nformation 
and to protect individuals'privacy pertaining to these records. Too often 
in the past, p:r.ospective employers, vengeful individuals, etc., have tried to 
launch a "general fishing expedition" into a person's private life. Thei'e:tore, 
it is the intent of this plan to provide a model for state and local "qriminal 
justice agencies in South Dakota for guaranteeing the confidentiality of 
sensitive criminal history record information and thereby helping to prevent 
the deliberate and malicious misuse of information which dbcuments an 
individual's contact(s) with the criminal justice system. 

o 
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Exhibit II-B. EXAMPLE OF THE EXTENT OF 
COVERAGE OF THE PRIVACY AND SECURITY REGULATIONS 

Type or Features Coverage II 

Record Svste~ 
~~S~u~b~j~e~c~t~-l~'n~-~p~r~o~c~e--s-s---------r---In--t-r-a---J-u-r-i-s-d-i-ct-i-o-n-a-l-s-c-o-p--e-,-~--u-l-ti-p-l-e--a-g-e-n-c-y------~--Y--e~s----------------------I 

Cri~e incident file 

Field interview file 

Local ordinance violations 

Intelligence files 

Alphabetical indexes to 
police case files 

M. O~ fil~f$! , 

Court cas e file s 

State Judicial Infor~atiQ!t 
System i)'-"~;' 

Court calendaring 

Alpha-ind.i3xed' apRellate 
decisions 

input, temporary storage, multi-agency access I 

T~e, place; characteristics of event 

Citizen interview by police officer 

Arrests/ detentions for vagrancy, t;raffic, 
disorderly conduct, etc. 

Investigative observations, associations 

Na~e va. case number 

Data on all pet'sons arrested/convicted 
for a particular offense 

State vs. , filed chronologically 
or '!?y alphabetical index 

Data on case flow and defendant flow~ court 
management information, court statistics, may 
also include CeH ,;rr,ent or link to CCH 

Scheduled dates of actiof(~), names of 
participants (excluding ~ferences to 
arrest. dr diSPOSitiOnS{ 

Court opinions of PUbli~udicial proceedings 

NOr i:! arrestee not 
indicat~&:rl.. 

No, unles s also used to 
r-ecord detention/arrests 

Yes 

No, (only any CH...'tI 
contained therein) 

Yes 

Yes, (need not be complete 
if only used internally) 

No 

() 

No II, 

No 

No 

" 

I 
I 

J
I 

'i 
I 
I 

~--------------------~~------------~----------------~,,--~--~-----------------------I 
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III. APPROACH TO ACHIEVING OBJECTIVES 

Section 524(b) of the Omnibus Crime Control and Safe Streets Act States: 

"(.0) All criminal history information collected, 
~tOl:'ed'~, or dis semina ted through support under 
this title shall contain, to the maximum extent 
feasible, disposition as well as arrest data 
where arrest data is included therein. The 
collection, storage, and dissemination of sllch 
information shall take place under procedures 
reasonably designed to insure that all such 
information is kept current therein; the 
Administration shall assure that the security 
and privacy of all information is adequately 
provided for and that information shall only 
be used for law enforcement and criminal justice 
and other lawful purposes. In addition, an 
individual who believes that criminal history 
information concerning him contained in an 
automated system is inaccurate, incomplete, or 
maintained in violation of this title, shall, 
upon satisfactory verification of his identity, 
be entitled to review such information and to 
obtain a copy of it for.' t.he purpose of challenge 
or correction." 

To implement this provision, the regulations provide that each state 
plan must set forth operational procedlltres" on::. ,(a) completeness and 
accuracy, (b) limitations on dissemination, (c) general policies on 
use and dissemination (relating to non-criminal justice purposes), 
(d) juvenile records, (e) audit, (f) security, and (g) access and review. 

11 . 

Therefore, this section of the South Dakota Privacy and Security Plan 
includes a brief discussion of the objectives as part of the federal privacy 
and security requirements along with the operational procedures and actions 
required. Progress made in the state to satisfy the requirements will be 
noted. Any shortcoming or significant voids which exist in South Dakota 
to adequately satisfy the provisions of the federal regulations will be 
outlined in a sUbpequent section (Section IV: Schedule of Major Miles'cones). 

A. g,ompleteness and Accuracy 

The federal regulations state that each plan is to set forth 
prqcedures to insure that criminal history record information 
is complete and accurate. "Complete" means, in general, that 

, arrest records should show all subsequent dispositions as the 
case moves tl~ough ti1e various segments o~ the criminal justice 
systenf. The approach of the regulations ils that complete reco:t'ds 
should be maintained at a central state repository, and the 
minimum comple~aness requirements included in the regulations 
are made applicable to records maintained at such cefttral 
repositories. "Accurate" means containing no erroneQUS information 
of a material nature. The regulations re~l~re operational 
proced,,~es to m;\.nimize the poss{bi1ity of erroneous information 
storage and a system for notification of prior recipients when 
erroneous information is discovered. 

11. 
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Chapter 2:02:02 of the ~ttorney General's Office Administrative 
Rulesenti t'led Bu.reau of. Criminal Statistics is devoted to ensuring 
the completeness and accuracy of records kept in the state registry. 
These rules were promulgated on October 22, 1977, and retroactively 
took effect on March 19, 1976 (Section 2:02:02). Section 2:02:01 
of the Administrative Rulesl~ee Attachment C) speak to the need of 
having error-free informatiqn as part of the criminal case history 
file. This particular provision requires that if arrest information 
is to be a part of the file, information on the disposition',of that 
arrest must also be included. Therefore, the state registry is making 
every attempt to ensure that all criminal history record information 
is kept current and that disposition data is included with arrest 
data to the maxi.'llumextent feasible. 

The system employed by the Division of Criminal Investigation is the 
logging method. A log is maintained which chronologically lists any 
criminal history record information which OCI is in receipt of. This 
log is kept for a minimum of one year. In the event that erroneous 
data has been found, this log is used to contact the sending or 
receiving agencies in order to correct these errors. This log also 
serves as an aid in notifying the affected individual (i.e. the 
subject of the criminal case history file). 

1. Central State Repository 

Clearly, the most effective, efficient and economical way of 
satisfying both of the comple'te and accurate requireInent~ is 

.. through the establiEhment of a central state repository to 
serve all criminal justice agencies in th~ state, requiring 
the prompt reporting of all dispositions to this repository, and 
requiring all crih1inal justice agencies in the states to query the 
repository before disseminating criminal history record information 
to be sure the informati0n is the most current available. 
Inquiries of a central state repository should be made prior 
to any dissemination except in those cases where time is of the essence 
and the repository,}.s technically incapable of responding within . 
the necessary tuae period. 

Currently, South Dakota has a celi:tral state repository for the 
collection, maintenance, and dissemination o~ criminal history 
record information. The Division of Criminal Investigation 
serves this function pursuant to Chapter 23-3, 23-5 and 23-6 of 
the South DQkota Compiled Laws (refer to Attachment B). These 
laws spell out the fact tha~ there is a central recordkeeping 
system for criminal histories and that each criminal justice 
agency in South Dakota is required,to report all criminal justice 
transac~ions to this central recordkeeping system the Division 
of crimihal Investigation. 

Also, included in the Administrative Rules promulgated by the 
(I South Dakota Atto~ney General is Section 2:02:02:03 External 

Audi t Procedure. ';This section authorizes local and state criminal 
justice agencies to make inquiries of the state registry on0 a 
periodic basis to verify that.the most current dispositional 
data is being uS~,d. While it does not mandate that an inquiry be 
made in every instance where criminal case histories are to ,be 

(j 

12. 



~I 

p 

,I 
I 
,I 

(j 

,1° 
'I 
I' 
I 
I 
t 
,I , 
I 
~ 

,I 
" , 
, 
~'I 
d 

I 
--

2. 

disseminated, it does permit such an inquiry to be made on a 
regular basis by local operational agencies to ensure that the 
state registry's files are kept up-to-date. 

Reporting of Dispositions 

Section 524{b) of the Safe Streets Act requires that dispositions 
be included with arrests lito the maximum extent feasible." Thus, 
the plan is required to set forth procedures designed to insure 
reasonably prompt reporting of dispositions. Since it is expected 
that all states already have or will establish central state 
repositories for the maintenance of cOmplete cr:i.minal histories, 
the regulations set minimum standards for reyorting of dispositions 
to these central repositories. As a minimuin, the plan must 
estab.lish procedures to insure that all dispositions occurring 
within the state are reported to the central state repository 
within 90 days after occurrence for inclusion on arrest records 
avail~le for dissemination. 

Again referring to Section 2:02:02:01 of the Bureau of Criminal 
Statistics Administrative Rules, a provision of this section calls 
for the timely reporting of criminal history information. This 
particular provisiion satisfies the requirements of the federal 
regulations by stating that: " ••• the registry Shall also include 
information of any disposition in south Dakota which has occurred 
in regard to the particular case and individual, within ninety 
(90) days after the disposition has occurred." 

"Disposition" is defined to include the formal conclusion of each 
stage of a case as it moves from arrest through the criminal justice 
system. The term includes police dispositions such as decisions 
not to refer charges; prosecutor dispositions such as elections not 
to commence criminal proceedings or to indefinitely pq~~pone them;. 
court dispositions such as convictions, dismissals, ad. (lttals 

. -.-
and senbiH'lces; corrections dispositions such as paroles or releases 
from supervision; and such other dispositions as pardons or 
executive clemency or state supreme court decisions reversing or 
modifying earlier dispositions. To be "complete" under the 
regulations, a criminal history record must include all dispositions 
that. have occurred in the case from arrest to final release of the 
individual from the cognizance of any segment of the criminal 
justice system. Thus, an effective disposj,tion reporting system 
must include prOVisions for reporting of dispositions by every 
component of the system -- police, prosecutors, courts and 
corrections. 

SDCL 23-6-4 permits the Director of the Bureau of Cr:i.minal Statistics 
to compile all dispositional information from all segments of the 

~~riminal justice system in South Dakota (refer to Attachment C). 
/;::J.lhis provision serves the dual purpose of: 1.) Permitting the 

~/f' Attorney General's Office to present an accurate statistical picture 
rY of the number and character of, crimes in the state, the extent and 

nature of the juvenile delinquency and the operations of the 
agencies in each facet of the criminal justice system in the state 
as well as 2.) requiring the disposition reporting from police, 

13. 
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courts, prosecutors, corrections, and other public agenqies 
serves to provide a mechanism for ensuring that the disposition 

, files include the most current data~ 

:.. (.~, 

The federal regulations, in the interest of re<;tl.:d.i-in~ the development , 
of a system which records all dispositi.on,\" m~a:ates that',':>th~ disPQsitiBh 
repoX'ting system in each state should provi.de for the positive " 
identification of an individual through fingerprintidentificati6n. 

South Dakota c:ompiled Laws in Chapter 23-5 specifically addreS'fie\)his;~0 
particular reqUirement (see Attachment B). SDCL 23-5-3 ena!Jles 
the Attornay General to procure .~d file fingerprint ~p'ressions of 
any persons who are in confinement in any correctional fnstitution 
in the state. SDCL 23~5-8 requires the Warden of the South Dakota 
State Penitentiary to furnish fingerprints, photographs, and 
other identifying information of all inmates and transmit them 
to the state registry. 

SDCL 23-5-4 makes it the duty of all law en.forcement officers in 
the state to take fingerprints of all suspects after making the 
arrest on forms designed by the Division of Criminal Investigation.~' 
Once this has been done, the information is then forw~4ed along - (~\" 
with any other discriptions to the state centralrepos~tory in 
Pierre for classification and filing. These records are $imultaneously 
set by local agencies to the FBI in Washington, D.C. This s~ction 
of Chapter 23-5 also imposes penalties (i.e. upon misdemeanor 
conviction, a fine of not more than $100 or confinement up to(1 
thirty days) for violation of this section by any law enforcement 
offi6er. 

3. Promptness of Disposition Reporting 

The regulations provide that, in states that have central state 
repositories, dispositions occurring anywhere within the State 
must be reported to the repository within 90 days after occurrence. 
TJ:le regulations make this requirement applicable 'to "all arrests 
,1ccurringsubsequent to the effective date· of these regulations." 

,/L'hus, the 90-day limit is applicable only to a.rrests occurrip,g 
after June 19, 1975. Dispositions relating ,to arrests made prior 
to that date are not subject to the limit even, if the dispositions 
occur after that date. Such dispositions are, however, bound to 

'.:; 

be reported as promptly as possible under prevailing circumstances. 
Moreover, even with respect to arrests that occur after June 19, 1975, 
the 90-day period should be considered a miniinum requirement. Every 
state plan according to the federal regulaif:i.ons should provide for" 

, ,,~ 

the reporting of dispositions as promptly as) feasible considering 
th~ existing state of development of crimina,l justice systems in tHe 
state. 

~j' 
Under Chapter 2:02:04 General Reporting Requirements of ~Re B~r~au 
of Criminal Statistics Administrative Rules, the federal;].~rivacY 
and security requirements are adequately satisfied. Section 
2:02:04:0~,states that all agencies j"n tne ~~aterequired to report 
criminalhJ:story record information to the state registry "shall 
submit, the necessary information within ;t:e;,p working days" after 
the information has been made av.ailable I·,: 'I the local or state 
criminal justice agency. The rules prol, ':J,g.ated bY,the Attorney 
General's Office are more restrictive ft(an the federal regulations 

~".:. 

14. 

,/ 

1 ' 
j/ 

'" 

I 

1:.1 

11 

} 
II 
! 

0' 



:1; 
," 

Co 

I 
I 

" I 
I 
I, 
I, 

I I 
I 
I 
I 
I 
Iii 
t.l1 

I i' 

I 
",I 
:,' 

IIIZI 

:;) 

\7., 

& 

par.ticularly with respect to reporting criminal case histories 
to repeat offenders. Section 2:02:04:02 requires all agencies 
to report criminal history record information within forty-eight 
hours if the information relates to persons who have been 
arrested for their fourth time or if they have had two felony 
c6nvictions. Santion against noncompli~nce with the two 
rules statea previously are spelled out in Section 2:02:04:03 
entitled Consequences of Noncompliance. This rule states that 
failure of any agency to report criminal history record 
information in a timely manner will exem1?t them from recei'Ving 
any information from the state central repository or any assistance 
from the director of DCI until all necessary information.is completed 
and forwarded to the state registry. 

4. Query of Central Repository Before Dissemination 

As was'mentioned previously in the Central State Repository 
section of this plan, the Attorney General's Office authorizes 
inquiries of the state 1!"egistry by all local and state criminal 
justi.ce agencies. This ser'Ves to ensure that the most accurate, 
complete, and up-to-date information is enclosed in the criminal 
history file on the individual which the agency is requesting 
info~ation on. Sectioh 2:02:02:03 of the Administrative Rules 
allow inquiries on a routine and periodic basis. They do not, 
however, mandate that a query be made of the central repository 
in every case where an agency is considering dissemination of 
Qriminal history information. The Attorney General's Office does 
nbt haye the statutory authority to order such an inquiry of 

'local agencies and it is doubtful whether he would want such 
authority for practical reasons. It should be remembered that the 
central state repository in South Dakota basically employs a 
manual system. From the standpoint of the manpower necessary and 
the technical capabilities requisite to enforcing such a rule, 
DCI would be largely incapable of meeting many of the rapid access 
needs of police and prosecutor offices in the state. The· annual 
report of the Division of criminal Investigation indicates that 
approximately 4,000 information requests are received yearly, 
the vast majority of which are received from 10Gai law 
enforcement agencies. At present the central repository in 
South Dakota can respond quickly enough for most criminal 
justice agencies purposes" However, this would be severely 
jeopardized if inquiries were made prior to all disseminations. 

Therefore, the requirement that criminal case histories be kept 
current as to dispositions is being accomplished "to the maintain 
extent feasible." When the central state repository in south 
Dakota resorts to a fully automated system, thereby upgrading 
the level of its technical capabilities to s~rYe all the 
information needs of all criminal and non-cfiminal justice 
agencies, then DCI should be able to respond in a very reasonable 
time for every query between and among all criminal justice agencies 
in the state. )1 
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B. Limitations on Dissemination 

"Dissemination" means transmission of criminal history record 
information to individuals and agencies other than the criminal 
justice agency which maintains the criminal history record 
information. Dissemination includes confirmation of the existence 
or nonexistence of a crimina:\. history record, and thus such a 
confirmation may not be coInItlunicat,ed to anyone who would not be 
eligible to receive the records th~~selves (i.e. prospective 
employers, mass media, etc.) 

'f! 

Section 524(b} of the Safe Streets Act requires that dissemination 
and ~se of. criminal history record information be limited t9 
"criminal justice and other la't'lful purposes." The regUlations 
require each state plan to contain operational procedures relating 
to dissemination of nonconviction data. for such non-driminal justice 
purposes as licensing, employment checks, security clearances and 
research. The regulations also require procedures, for limiting 
the dissemination of juvenile records for non-criminal justice 
purposes. It should be noted that the regulations place no 
limits on dissemination of conviction data or data relating to 
pending cases. 

Since 1939, South Dakota has had a number of statntes wbich prohibit ':? 

the dissemination of criminal history record information to all 
non-criminal justice agencies. The spirit of these laws is that criminal 
justice agencies share information which is relev.ant to the 
administration of criminal justice in the state. The statutes 
which address the topic of dissemination are as follows and can b~ 
referenced in Attachment B of this document: . 

-.,. SDCL 23-5-7 

-- SDCL 23-5-8 

-- SDCL 23-6-9 

Records for identification of priso)ilers--
Filing and preserving in departmen! or institution-­
Restrictions asc:to use. 

Warden of penitentiary--Fu:t:;'nishing of identification 
of inmates -- Transmission to division of criminal 
investigation. 

Copy of available information 
enforcement agencies. 

Furnishing to law 

-- SDCL 23-6-14 Access to files and records of bureaus 

Pursuant to SDCr. 23-6-14 the Attorney General's Office promulgated 
Admin'istrative Rule 2:02:03:06 SpecificA5Iencies Authorized Access 
to Registry Information. This rule serves to clarify and amplify . 
the intent of SDCL 23-6-14. The rule states that the director of 
the central state repo~itory specifically authorizes access to 
c;~iminal history inforzftation for official purposes only to the 

, \ 
fd~1·lowing : 

\> 

"I. The Governor of the State of south Dakota~' 
2. Criminal Justice Agencies for the Administr.ation 

of Criminal Justice. 
3. Criminal Justice Agencies for the,purpose,Qf 

criminal justice agency employment. 
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4. Federal agencies where required by federal 
statute or federal executive order for security 
clearance, employment or international travel. 

S. Pursuant to court orders." 

The flow diagram (Exhibit III-A) sho\<t"Il on the following page 
illustrates the procedures and requir€~ents which exist in 
South Dakota with respect to the disslamination of criminal 
history record information. The procedures provide for direct 
inquiry to the central repository by criminal justice agencies as 
well as inquiry through another criminal justice agency. 

1. 

2. 

conviction Data and Pending Charges 

The regulations place no limits on the dissemination of 
conviction data, that is, info~~ation indicating that an 
individual pleaded quilty or nolo contendere to criminal 
charges or was convicted. Nor do they prohibit the 
release of information concerning cases that are pending in 
some stage of processing or prosecution. All such information 
may .. be disseminated, both to criminal justice agencies and to 
non-criminal justice recipients to the full extent that such 
dissemination is not in violation of any state or local laws. 

As stated in the previous section, South Dakota statute and 
all pertinent administrative rules do not draw a distinction 
between conviction and non-conviction data. The operational 
procedures used by the Division of Criminal Investigation 
limit dissemination of all criminal history records to 
non-criminal justice agencies. In this respect, South Dakota 
has taken the position of being much more restrictive than the 
federal privacy and security guidelines. 

Nonconviction Data 

The only dissemination limits imposed by the regulations on 
appli.cable agencies relate to "non-convj,ction "data," defined 
by Section 20.3(k) to include information disclosing that 
(1) the police have elected not to refer a matter for 
prosecution, (,2) a prose~utor has elected not.to commence 
criminal proceedings (3) proceedings have been indefinitely 
postponed, (4) all dismissals (S) all acquittals, and 
(6) arrest records without dispositions if a year has elapsed 
and no conviction has resulted and no active prosecution is 
pending. The term thus includes, among other~, the following 
dispositions: "no paper", nolle prosequi, indefinitely postponed, 
acquittal on the merits, acquittal due to insanity, acquittal 
due to mental incompetence, charge dismissed, charge dismissed 
due to ~nsanity, charge dismissed due to mental incompetency, 
dismissed -- ci~il action, and mistrial -- defendant discharged. 
wnf-:xe prosecutton is deferred or postponed in· order to diVert 
the defendant to a treatment alternative program, such a case 
is still actively pending and the deferral disposition is not considered 
non-conviction data until the charges are ultimately dismissed. , .... ~ "\ 

.'.~/ 
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'nequest for 
, dissemination 
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history record 
: information 1---11"'" 
tis forwArdad 

(CHRIl 

I 
I 
I 
I 
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agency or 
individual 

Access denied 
and justifi­
cation 
supplied 

formation 
request 

to CJ agency 
(shp.riff, 
local police) 

No 

DCI forwards 
CHRI thru 
state tele­
type and logs 
dissemination 

DCI informs 
requesting 
agency' that 
no new dis­
positions 
have been 
received 

Agency per­
forms CHRI 
search of own 
CHRI files 

No 

CJ Agency for­
wards CHR! to 

~ __ -I~ requesting CJ '~~~~ 
agency and 
loas dissem­
in~t:l,on 

l CJ Agency in­
forms requesto 
that no info 
is a"ailable 
on subject in 
question 

No 

No 

Central re­
pository for­
wards eHR! 
to agency and 
logs dissem­
ination 

Central re­
pository in­
formS reques­
ting agency 
that no new 
dispositions 
have been 
received 

Central re- ,': 
pository up-: 
dates record 
and notifies 
agencies that 
received re-
cord of updat s 

() 

state Repos-
3.tory updates 
record and 
notifies . 
agencies that 
received re­
cord of up-

"dates 

STOP 
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In order for a year-old arrest record with no recorded 
disposition to be still under "active prosecution," the case 
must be still actively in pJ;."ocess, that is, the first step, 
such as arraignment, must have been completed and the case 
docketed for court trial. Where prosecution has been officially 
deferred to divert the defendant to a treatment alternative " 
program, such a deferral is a disposition and should be 
entered on the record. 

For those agencies or individuals who are not bound by the 
f~deral r.equirements, it is advisable to ~evelop user agreements, 
(see Subsection 4 on User Agreements). While the criminal history 
data in the state repository cannot be disseminated to anyone who 
is not affiliated with a criminal justice agency, other state 
agencies or local agencies may choose to adopt operational 
procedures to permit the dissemination of non-conviction data. 
It is recommended, however, that the agencies to which this 
info~ation is disseminated only include those which perform 
crimiln.al justice services for the "parent" agency. In other 
words, individuals and agencies could be allowed to access 
non-conviction data if it serves the needs of the criminal 
justice agency. '. However, the user agreement should be entered 
into which spec:ttically authorizes the access to the sensitive 
data, limits the use of the data to the purpose stated in the 
agreement, and insures the security and confidentiality of the 
data which is consistent with state law and the federal regulations. 
Such an agreement could permit private agencies such as private 
criminal justice consulting firms to receive criminal case histories 
where they perform a necessary administration of criminal justice. 
This would also include private consulting ~irms which commonly 
assist criminal justice agencies in information system and 
development and operation on the local level. 

The user agreement in this inst,ance should express the purpose of 
allowing dissemination only for the purposes of research, 
evaluation, or other statistical activities. This would permit 
an~·, "good faith" researchers or private individuals to gain access 
to criminal history informati,on for research purposes only without 
violating the spirit of the South Dakota statute or the federal 
regulations. 

;:~ . 

It is important to remember that in satisfyil~g existing state 
statute or in fulfilling the requirements of the federal privacy 
and security regulations"only the outer limits of dissemination 
are set. Any agencies in the state which have stricter requirements 
are, of course, permitted to enforce such requirements. Neither 
the omnibus Crime Control Act nor the federal privacy and 
confidentiality requirements mandate dissemination. 

3. Juvenile Records 

Dissemination of juvenile records to non-criminal justice agencies 
is prohibited by the federal regulations exc:ept where the dissemination 
takes place pursuant to (1) a good faith research agreement, 

20. 
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(2) a contract to pro'V'ide driminal justice services to-t:he 
disseminating agency,o'f: (3) a statute, CQurt order or rule 
or court decision specifically authorizing juvenile ,record 
dissemination. The federal regulations clearly'state that these 
authorizations must expressly ment'ion juvenile records; authority 
to receive criminal history records will not suffice. 

Another important point about this section of the federal regulations 
concerns what the federal regulations do not say. This section of 
the regulations can only be strictly construeo. as nothing m6re than 
a limitation on dissemination of juvenile records. It applies to 
particular records only after there has been an adjudication that 
a youth is delinquent or in need of supervision (or the equivalent). 
The provisions of the regulations concerning completeness and 
accuracy, right of access for challeng~ and other matters do not 
apply to juvenile records. ' 

The state of South Dakota is already in full compliance with this 
section of the regulations. ~Relevant sections of state statute 
which address the dissemination of juvenile records are as follows 
(can be found in Attachment B in their exactlanguage); 

1. SDCL 26-8-19.5 

2. SDCL 26-8-19.6 

3. SDCL 26-8-33 

4. SDCL 26-8-34 

s. SDCL 26-8-57.1 

4. User Agreements 

Police records of children taken into 
temporary custody. 

Transmittal of fingerprints; p~ot09'raphs 
or other information prohibite~/ except on court 
order. if'l 

Records of court proceedings and social <.; 
studies and reports not open to pUblic 
inspection -- Persons permitted to inspect. 

Court order required for pUblication or 
broadcasting names in news media. 

Sealing of records of adjudication. 

The federal regulations require each state to ensure that the 
dissemination of non-conviction data has been limited, "whether 
directly or througn any intermediary," only to crimirlal justice 
agencies ruld specified categories of legally .. authorized non­
criminal justice agencies and individuals. In the event that 
non-criminal justice agencies may be gX'anted access to criminal 
history record information by issuance of a court order or some 
other legal means, it is advisable to develop a user agreement. 
This,agreement ensures that criminal justice agencies will themselves 
comply with the limits of dissemination, ,i'1nd also that thes¢" liIl,lits 
will be qbse:tved by non""criminal justice agencies or indi'V'idl,lals to ' 
whom they disseminate , records; that,is, that secondary disseminations 
will conform to the federai regulations and state st.atute." I':) 

',' 
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In practice, this means that, whenever a criminal justice agency 
subject to the regulations receives a request for a record that 
includes non-conviction data (and only if the dissemination is 
authorized through som~ legal authorization), the agency must, 
before releasing the record, determine that the requesting agency 
or individual is (1) an eligible recipient and (2) aware of and 
willing to satisfy the requirements limiting the use and dissemination 
of criminal case histories. 

User agreements should speGify the basis of eligibility, the 
specific purposes for which the released records may be used, and 
should contcd.n an acknowledgement by the recipient agency or 
individual that the records are subject to limits or use and 
dissemination set out in the federal regulations. The agreement 
should outline the penalties and sanctions which may be imposed as 
a result of violation of the limits on dissemination. The 
user agreement should expressly state that the user agency or 
individual agrees to be bound by the terms of the federal regulations 
and appropriate state statute on a continuing basis with respect 
'to any criminal history record information received from any 
agency within or outside of the state. 

In developing the form for these agreements, state or local 
criminal justice agencies may wish to refer to Project SEARCH 
Technical Memorandum No.5, published in NOVember of 1973, entitled, 
nTerminal Users Agreements for CCH and Other Criminal Justioe 
Information. tl 

Validation of Requestor's Author.ity 

BefQ~e any dissemination of criminal case data takes place, all 
disseminating agencies should be certain that the. po'tential recipient 
is an agency or.individual permitted to receive such information. 

If a potential recipient claims t~ be authorized to reoeive information 
pursuant to a ~tatute, ordinance, executive o~der, or court order, 
rule or decision, and the disseminating agency (e.g. central 
repository) is not certain that the claimed basis is proper 
authority for dissemination, it shbuld refus~ to release the 
information pending a cursory investigation. As in the case of 
user agreements, discussed previously, criminal justice agencies 
may accept written or oral representations from 'requesting agencies 
or individuals that their authority to receive criminal history 
records has been reviewed and approved by the central state 
repository. 

The Division of Criminal Investigation in Pierre which serves as 
the state central repository uses a less formalized means of 
identifying the potential data recipient. A coding system for 
each criminal justice agency in the state has been developed to 
identify the requestor's affiliation with a bonafide criminal 
justice agency. DCI refuses to release the reque$ted information 
to the potentiaJ.,\;recipient if his/her identity is in question, 
A call-back proc~dure is utilized in those cases where the 
requestor's identity has not yet been confirmed. ~hese two 
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simple yet effective procedures serve to verify the identity 
of the requestor and help to ascertain their eligibility in 
receiving sensitive and identifiable criminal history record 
information. 

Access by the Milita:r:y 

Section 504 of title 10 of the united states Code provides that 
no person who has been convicted of a felony may enlist in the 
a-~ed forces, except with special permission. Since implementation. 
of this statute requires armed forces recruiters to revie,., only 
conviction records, this statute is not adequate authority for 
the dissemination of non-conviction data on the state or looal 
level. Fur1:.her, since the statute does not contain any speoific 
reference to juvenile records, it does not satisfy the requirements 
of Section 20.2l(d} and hence may not be relied upon as authority 
for allowing military recruiters to access juvenile records. 

The state registry in Pierre will allow dissemination of criminal 
history record information only after the reqUestor has properly 
identified himself as a military recruiter and a written " 
dissemination request is filled out. The state registry will 
then contact the person who is the subj.ect of the information 
jacket and ascertain whether or not he/she is willing ,to sign 
a waiver for the transfer of the information to the military 
recruiter. Only after these procedures have been closely 
adhered to will the state registry make the requested information 
available to the military rec~uiter. 

C. Audits and Quality Control 

The federal regulations call for two different forms of auditing. 
The "systematic audit" i.s required for a reposit.ory as a means of 
guaranteeing the completeness and accuracy of the records being 
maintained. This audit is actually a quality control mechanism 
which should be a part of the systems and procedures designed for 
a criminal history reposib:>ry (either state or looal). The "annual 
audit" is an examination, usually by an outside agency, of the extent 
to which the repository is complying with the regulations. 

1. Systematic Audit 

This process refers to thE~ combination of systems. and procedures 
employed to ensure completeness and to verify the accuracy of 
the records on file in the state registry. "Ideally, it would 
be most beneficial to institute a delinquent disposition 
monitoring system. This system would be based on estimated 
expected arrival dates for final dispositions which would reflect 
anticipated processing times for each type of criminal 'offense. 
If an expected disposition is not received by the central 
repository by the estimated due date, then the appropriate 
contacts are automatically made to obta;'n the disposition 
information. 
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Because South Dakota make~ use of a manual case file system, 
the cost would be prohibitive of developing a rather sophisticated 
delinquent monitoring system. In lieu of a system of this' type, 
the pirector 6f the Division of Criminal Investigation is called 
upon to select a representative sample of files and conduct an 
audit of the fil.es.· 'rhe records are compared a9ainst the source 
doclzments to determine if the data-handling procedures utilized 
by the DClare being followe(;t correctly. The requirements 
presdribed in the Bureau of Criminal Statistics Administrative 
Rules Section 2:02:02:04 entitled Internal Audit Procedures 
(refer to Attaqhment C of this document) • ',\ 

2. Audit Trail and Dissemination Logs 

3. 

It is imperative that prOVisions be made to provide a clear and 
specific audit trail for staff personnel in the state registry 
to ensure that a maximum level of system accuracy is maintained. 
The audit trail covering input into the system should be followed 
by records of transactions in disseminating data in the system 
so that accountability can be maintained over the entire process 
of collection, storager and dissemination of criminal case 
histories. Log9in9 is required for support of the audit process 
and also as a means of correcting erroneous information. 

From an operational standpoint the regulations requir~ that 
procedures be identified for maintaining a listing of the 
agencies or individuals both in and outside the state to which 
criminal offender record.information is released. 

Section 2:02:02:05 of the Bureau of Criminal Statistics 
Administrative Rules is entitled Records Resuired to Facilitate 
Audit. For internal and external audit purposes, this rule states 
that "the state registry will-maintain records which show the 
date on which the criminal case history information was received 
by the state, if such information is disseminated to someone other 
than a state, local, or federal repository, the date of the release 
of such information and the identity of the person or agency to 
whom it is released." 

Annual 'Audit 

The federal regulations call for annual aud.its of those agencies 
(i.e. the state registry) where the requirements apply to ensure 
that adherence to the regulations are being made and that 
appropriate records are being retained to facilitate these audits. 
The regulations acknowledge that annual audits are probably cost 
prohibitive. It also states that the audit of the state central 
repository should be performed by another agency. In the case of 
the state central repository in Pierre, the Attorney General will 
possibly be responsible for designating staff of the Division of 
Criminal Investigation or possibly representatives from another 
state agency to ensure that 'the provisions of the regulations 
are being upheld. 'The auditing team will inform the Attorney 
General fully of its findings. The audit findings will also be 
made available for LEAA inspection, upon request. 

~~ 
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The annual audit should encompass all elements relative to 
the adherence of the federal reguL:::ions. Sampling procedures 
have been developed (to include at a minimum 2% of the records 
on file). The records at the central s·tate repository will 
be traced through internal update procedures back through 
input processing to terminate at the source documents. Areas 
to be reviewed will include, but not limited to: 1) record 
accuracy; 2) completeness; 3) review of the effectiveness of the 
systematic audit procedures; 4) examination of the evidence of 
dissemination limitations; 5) security provisions; and 6) indi~r:i,4ualEi 

\'-" '",) 

right of access and J::'eview. 

Data elements required for an adequate audit trail will include 
the following: 

1. Name (including any aliases), race, sex, date of birth 

2. Fingerprint classification 

3. Local identifier number, arrest report numbers, circuit/ 
magistrate court case (indictment) number, parole/probation 
case number; inmate number, state id~ntifier number, and 
NCIC number 

4. Arrest disposition (e.g., released, not charged), and 
associated dates 

5. Magistrate/circuit court disposition (e.g., bond status, 
court action, final disposition, sentence), and associated 
dates 

6. Probation, parole, and corrections dispositions (e.g., 
beginning date of supervision or custody, location, 
termination), and associated dates 

D. Security 

The regulations specify a number of requirements to ensure the 
confidentiality and security of criminal case history data. These 
requirements are set forth in general terms and are to be implemented 
by security standards established by each state through regulations, 
legislation, or internal agency operating procedures. While it is 
not necessary'to delineate the details of these security policies, 
it is necessary to describe the essential elements of the standards 
and should describe how the state intends to implement and ·enforce 
them. 

This particular section of the regu+ations applies to both manual 
and ccmiputerized. record systems, although some requirements apply 
only to computerized systems. Although a cl:'iminal Hustice agency 
is ultimately responsible for compliance with the r~gulations, this can 
be accomplished by review and approval of proc,edures developed by 
another agency and monitoring the implementat,ion of such procedures Q 

to assure compliance with the regulations. For exampleJ the 
operational programs and procedures for computerized data processing 
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required by Section 20.21(f) (3) may be developed and implemented 
bya non-criminal justice agency operating a sh~ed computer system 
with a criminal justice component, provided the procedures are 
approved by the participating, crinlinal justice agencies and they are 
afforded the right to monitor the operations of the system to assure 
that the procedures are being properly implemented. 

All agencies in South Dakota maintaining criminal history record 
information should make these records safe from environmental and' 
physical hazards. The following proqedures apply to the Divi,sion" 
of ¢riminal Investigation and Central Data Processing but coul<1 -also 
be applied to any agencies covered by the federal privacy and security 
regulations. 

1. Physical Security 

The centra1repository is located at the Division of Criminal 
Investigation in a building one mile east of pierre, South 
Dakota. The building was cons·tructed in 1971 in part with 
LEAA funds and is solely dedicated for criminal justice purposes. 
It currently houses in addition to the state registry, the State 
Police Radio Center, the State Chemical Laboratory and the Criminal 
Justice T£aining Center. This building is open daily only during 
regular working hoU!=s and is locked between 6:00 pin and 6100 am weekdays 
and for the entire weekend. All main entrances to the building are 
constantly monitored by clos~ circuit tel~~~sion by employees of the 
state Police RadioCen.ter. Other ·entrances to the building are the type 
that automatically lock when entering or leaving. State 
Police Radio has at least one employe~ on duty 24 hours a day 
and seven days a week. 

In addition, the Division of Criminal Investigation has drafted 
operating procedures which govern the conduct of employees and 
visitors to the facility. 

Central Data Processing is located in the Department of 
Transportation Building within the Capitol aomplex in Pierre. 
It occupies approximately 1/3 of the ground floor of this 
building. The computer room has bullet proof plastic installed 
over the inside and outside windows and combination locks on the 
computer room entrances. This building is ,considered fireproof 
and there are hand operated fire extinguishers located in the 
computer room and in the hallways. CDP has policies and regulations 
on entrance and movement within the center. . 

2. Computer Systems 

~he regulations set out in some detail the operational procedures 
that must be developed to prot,ect computer systems against 
unauthorized access. Complian~~r.\fath tl1ese provisions of the 

l> l;'egula,tions will requil'e direct i~\i.volyent\~nt and final decision­
making powers for criminal justice agencies in developing ,policy 
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governing the operation of a computer used to handle criminal, 
hist.ory record information. Where the computer is II owned " by j" 
a criminal justice agency and the agency's staff is responsi;0ie 
for all operations, the required policy authority is pre senti: and 
will be excercised directly. However, where the computer center 
is managed by a non-criminal justice agency, such as a central 
data processing division that does not meet the tast of ~ling a 
criminal justice agency, the regulations require that op&tational 
poliCies and pxocedures must be developed or approved by the 
participating criminal justice agencies and such agencies must 
have the right to audit, monitor and inspect the procedures to 
assure that they are being implemented in a manner agreeable to 
them and in compliance with the regulations. Thus, it is possible 
to satisfy the regulations with a system that is neither dedicated 
nor under the direct control of a criminal justice agenc~, provided 
the criminal justice agency users have the right and capability o~ 
assuring that operational policies and procedures are adequate " 
to achieve an acceptable level of security. This means that the 
criminal justice agency or agencies so designated must be able to 
inspect the operations and review procedures as well as have a 
mechanism for initiating action to change an unsatis"factory 
operation. 

o 
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It is readily ackno''lledged that the Division of cr;i.min~S\ Investigation eJ' 

presently does not have a computerized criminal history%rformation 
system. However, in the event that a compl,lter environmen'/: is 
env'isioned by the Division of Criminal Investigat.ion or another 
state or local agency, procedures should be outlined by that 
criminal justice agency to ensure compliance with the federal 
regulations in the operation of the computer. 

3. Software and Hardware Designs 

Again it is recognized that since the Division of Criminal 
Investigation presently uses a manual system, the federal 
requirements which relate to computerized systems are not 
applicable. But, while the changeover to an automated systent 
has only received limited discussion, this section on computerized 
systems is included to serve as a reference tool in the event that~ 
such a systeIJl,-c-:i,s resorted to.'\ 

The regUlation7)) provide that computerized systems must employ j'l' (] 
"effecti're an,d jtechnology advanced software ahd hard':lare "deSigns,1I , 
to prevent unauthorized access to criminal history record informatio • 
It is not useful or desirable to theimplemeriting agency' to attempt II ':1 

to define all of the technological design features which wo~*g. J " 

achieve the objective of preventing unauthorized access. Rather, '0 

the agency/-}should describe t,l"l,~, f~nctions related to security which:" 
wi,ll be ~¢bieved by the system design. ' 

Based on the present level of experience by experts in the field, 
it would appear that the probability of telephone line interception 
for the purpose of gaining access to criminal history 'information 'is 
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so low as to permit the use of telephone lines for this 
purpose. Also, information transmitted in digital fdrm, 
using standard telecommunication codes, would be sufficiently 
difficult to reconstnlct so as to permit such transmissions 
unless transmitting agency has reason to dqubt the s~curihy 
of the medium. While there is no requirement in the regu1atiqns 
for scrambling or other encryption of transmissionsf the 
transmitting agency must assure itself that the receiving 
site sustains a reasonable level of security. 

System design can be one way of minimizing the likelihood of 
unauthorized access, although the system design cannot be 
expected to totally prevent unauthorized access. The 
institution of these designs should be aimed at both prevention 
and notification of attempts to penetrate the system. 

Prevention is accomplished by making it difficult fo~ an 
unauthorized user or terminal to access the files. Design 
features would inclUde techniques such as: 

1) Terminal identification number which are checked by 
the computer before responding to an inquiry; 

2) Software which limits terminal access to only certain 
files or data (depending on eligibility criteria); 

3) Further restrictions on terminals used for making changes 
or deletions, such as limiting this function to specific 
terminals in well-controlled environments; 

4) User authentication software or hardware devices; and 

5) Erasing or eliminating residual information in unprotected 
storage ot at remote terminals. 

In addition to preventing unauthorized inqu~r~es of criminal 
justice information systems, the regulations require procedures 
to prevent unauthorized tampering with information in the 
system. This includes procedures to erisure that non-criminal 
justice terminals may not modify, change, update or otherwise 
affect the storage media used for criminal history record 
information and that such information may not be destroyed 
except by specifically designated terminals under the direct 
control of the agency that created and contributed the record 
or an agency with the responsibility for maintaining it. This 
would apply to any form of storage, including tapes, discs, core 
memory ill the computer, or any peripheral storage devices. 

computerized systems must employ operational software programs 
to protect against SU9h unauthorized inquiries, 'modifications 
or destruction ofrec2~ds and to record and report all attempts 
to penetrate the system for such an unauthorized purpose. This 
special software must be accorded a higher level of security than 
the normal operations or application software and shoulq be known 
only ttl limited individuals, either in a criminal justice ag'ency 
or in the programming agency responsible for system control, in 
which case an agreement must be exec.'uted to provide maximum 
security fox-this software. The purpose of these programs should 
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be to alert system operators of attemnts to penetrate the 
system. Software should be designed to detect and display 
attempt.s by unauthorized users or terminals. Other desirable 
features would :include automatic cutoff of terminals used in 
violation of security requirements, load monitoring to determine 
unusual activity, and similar detection techniques. 

For further gui~:telines in developing such procedures, the reader 
may wish to refler to Project SEARCH Technical Repqrt No.6, 
enti tIed "Crimi:nal Justice Computer Hardware and Software 
Security Consid!aration." 

4. Personnel 

The regulations distinguish two levels of authority to be 
assigned to crin!!inal justice agencies relative to personnel 
assignment. FiX:1st, 'where employees of a criminal justice agency 
(employees include civil service staff, contract employees, and 
anyone else who is totally supervised by the agency) are the 
only persons who handle data or files, it is apsumed that the 
requisite authority is achieved. Of primary interest then is the 
instance where personnel of a non-cr.iminal justice agency are 
involved. In such cases, the designated criminal justice agency 
must have the power to exclude, for good cause, individualS! from 
having direct access to criminal justice records. "This power 
is limited to a veto over personnel assignment, and does not 
imply any right to make personnel selections. It would apply 
to secretaries, guards, maintenance personnel, computer operators, 
and the.personnel who work in areas where' criminal justice records 
are stored and who have the opportunity and capability to access 
the records, as well as individuals whose duties clearly require 
direct access (file clerks, applications programmers, etc.). 

There is no intent to conflict with civil service .practices already 
in existence for the selection process, and it may well be.tj1at 
candidates are screened and presented to the criminal justice 
agency by another agency of government. However, the criminal 
justice agency must make the final decision as to the acceptabilitY' 
of the person and must be able to initiate or cause to be 
initiated administrative action transfer or remo~~ persons who 
violate security requirements or other procedures required by the 
regulations '. 

Where the system is operated by a criminal justice agency, the 
regulations essentially recommend developing a personnel 
clearance system. Such a system could be used in agencies which 
have the responsibility for maintaining or dissemi~~ting criminal 
history record information. Policies could be dev~loped to 
establish procedures for granting clearances for access to 
criminaLhi~tory information as well as areas where criminal 
history data is maintained. These clearances should be" 
granted in accordance with strict "right-to-know" and 
"need-to-know" principles. The personnel clearance"system 
should provide for selective clearances, allowing less tlian 
unconditional access to all areas. The clearance should be 
selective to the poin)::. of denying agcess because of the absence 
of the need to know." 
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The use of non-criminal justice personnel '(such as individuals 
from other goverrunent agencies or contractor services) is 
permissible under the regulations for purposes of system 
development and operation, including programming and data 
conversion. Access to crimi.nal history data by these 
individuals is authorized by Section 20.21(f) (4) (El, 
but only to the extent that such access is "essential to 
the proper operation of the criminal history record information 
system." Access must be granted by means of an agreement or 
contract which specifies limitations on use and provides 
sanctions for the breach of security procedures. When such 
personnel are utilized, they are under the direction of and 
performin9 duties for the benefit of a criminal justice 
agency. It would be reasonable to consider such individuals, 
for the purposes of the security section of the regulations, to 
be equivalent to employees of a criminal justice agency. Therefore, 
the same security procedures could ·be applied. In practice, 
this approach would mean that where a person has unlimited access 
to the data base, the same level of personnel clearance should 
be obtained as would be sought for a full-time criminal justice 
agency employee in similar situations. It is not mandatory that all 
persons having physical access to a data center be required to have a 
security clearance. Prooedures such as escorts, equipment access 
limitations, etc., can be used where appropriate. 

One of the most effective ways to relieve the concern of many people 
about the kinds of information lnaintained in criminal justice 
information systems and at the same time help to insure the 
accuracy and completeness of the information is to permit. the 
individual to review information maintained about him and to 
challenge and correct it if he deemG i t inaccuic'.'l~e or incomplete. 
Thus, section 524(b) of the Crime Control Act guarantees this right. 
The regulations set out in some detaii the kinds of procedures that 
must be established to implement this right. Included are procedures 
for access and challenge, . administrative review and appeal of criminal 
justice agency actions~ notifying prior recipients whenever information 
is corrected and advising the individual of the identity of non-criminal 
justice agencies that have received erroneous information about him. 

Although the regulations set out in some detail the essential elements 
that must be included in these procedures, maximum latitude is left 
in allo,.,ring the ... state to devise procedures that best fit our system. 

The federal regulations pl."ovide that any individual "shall, upon 
sa'tisfactory verification of his identity, be entitled to review, 
without undue burden to either the criminal justice agency or the 
indiVidual, any crLminal history record information maintained about 
the individual and obtain a copy thereof when necessary for the 
purDqse of challenge or correction. ", Procedures to implement this 
provision sftould addres8 the previously stated issues at a minimum. 
These requirements have been adequately implemented through the 
promulgation of Chap:ter 2: 02': 02: 03 entitled Access and Review of 
the Attorney General's Administrative Rules dealing with hhe South 
Dakota Bureau of Criminal Statistics whiCh is outlined in the following 
five stepSl. 
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1. Verifi'cation Method 

The commentary on this sUbsection of the federal regulations 
states that the drafters "expressly rejected a suggestion that 
would have called for a satisfactory verification of everyone's 
identity by fingerprint comparison." Thus, states are left free 
to use other methods of identity verification. For example, 
fingerprinting need not be required where the requestor is well 
known to the official responsible for verifications. This 
approach leaves open the use of verification methods. 

The Division of Criminal Investigation (as was mentioned 
previously in the section on the Validation of Requestor IS" 

Authority) makes use of a call back system for information 
:t'equests. Where the identity of the potential information 
recipient is in question, two forms of identification are 
required to verify the identity of the person requesting the 
sensitive information--the coding system ~nd the cursory investigation 
(call back) system. 
section 2:02:03:01 on Access and Review of the Bureau of Criminal 
statistics Administrative Rules states the following: 

"Any individual shall have the right to review his or her 
criminal history record information file maintained in the 
state registry and to obtain a copy of the same at his or 
her expense. Review of criminal history record information' 
under this rule shall be available only upon verification of 
the identity of the individual and at times whiCh do not 
place an undue burden on the state registl."Y." 

2. Obtaining a Copy 

As provided for in the previous section, a copy of an individual's 
record can be provided to him. However, this copy· should be 
prominently marked to ~~:ndicate that it is' for the purpose of 
challenge only that the record is being provided. This subsection 
of the federal regulations states that "a copy of the record') 
should ordinarily only be given when it is clearly established 
that it is neceSlsary for the purpose of challenge. I' . Consequently, 
the individual requestor while inspecting his criminal history 
record may make notatiqns based on the record. However, the 
individual bears the burden of showing his need for a copy of the 
record. The individual should be given a copy of his record if 
after review he actually initiates a challenge and indicates that 
he needs the copy to pursue the challenge. In this instance, it 
is necessary to release only a copy of that portion of the r,ecord 
that is challenged. 

Any atte."npt by employers to subvert the restrictions ,on 
dissexnination by requiring prospective employees .. to obtain 
a copy of their criminal history can thus be disCDuraged by 
making it a practice only to give the subject a copy of that 
portion of the record which is to be challenged, and then only 
after the challenge process' is actually ipitiated (such as by 
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fi~ing a claim of inaccuracy). Furthermbre, the regulations 
do not require any written documentation to be given to an 
individual attesting to the lack of a record. Such a lIgood 
character" letter wbuld be confirmation of the existence or 
nonexistence of criminal history record information, is defined 
to be dissemination, and is therefore limited by Section 20.21 (c) (2). 

The fee charged for providing a copy of the case history record or 
segme~ts of it should not exceed the actual costs of making the 
copy (including labor and material costs incurred by the Division 
of Criminal Investigation). 

Asses~ and Challenges 

The commentary to the federal regulations states that a "challenge" 
is "an oral or written contention by an individual that hi~ record 
is inaccurate or incomplete." The commentary also provides\ that, 
as part of a challenge procedure, the individual should be 
:r.equired to give a correc't version of his record and explain why 
he believes his version to be correct. 

Section 2:02:03:02 of the Buteau of Criminal Statistics rules 
Which are in i~ffect in South Dakota state that "if an individual 
finds material in his criminal record history information file 
in the state registry which he believes to be inaccurate or 
inoomplete, he may request that the necessary corrections be 
made in his record file ...... 

An individual wishing to challenge his or her record may do so by 
setting forth in writing notice of the challenge including a 
statement of the portion of the record to be challenged, the 
reason for the challenge, documentation or other evidence 
supporting the challenge (e.g., certified court docket entry), 
and the change to be made in order to correct or complete the 
record. The challenge should also include a sworn statement by 
the individual that the challenge is accurate and is made in good 
faith (subject to penalties of perjury). 

Cbrrection Procedures and Appeals 

'1'he federal regulations state that the plan must prO:vide for 
"review and necessary correction of 'any claim by the individual, 
to whom the information relates that the information is inaccurate 
or incomplete." This requirement is understood to mean that an 
indiVidual who challenges his record is entitled to have the record 
appr6priately corrected if there is no factual controversy concerning 
his challenge. If there is a factual controversy, he is entitled 
to an audit of the appropriate source documents to determine the 
validity of the challenge. 

South Dakota does not have an administrative procedure to allow 
for appeals to reviewing reGord challenl1es. Section 2:02:03:02 of 
Administrative Itules states that if the state registry (for 
Whatever reason) refuses to make the requested changes, individuals 
can appeal this decision under the provisions of SDCL 1-26-30 (See 
Attachment n.) SDCL 1-26-30 provides fOr the right of jugicial 
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review of contested cases. In part this statute holds t~b 
"a perso!} who has exhausted all administrative remedies available 
within the agency ••• is entitled to judici.al reVie'lI.... A preliminary, 
procedural, or intermediate agency action or ruling is immediately 
reviewable if review of the final agency decision would not provide ' 
an adequate remedy." 

The privacy and security regulations also provide that record,~/ 
found t,o be incorrect or incomplete must be appropriately corrected, 
and that "upon request, an individual \lfhose record has been corrected 
shall !;le given 'the name of all non-criminal justice agencies to whom 
the data has been given." This requirement is addrl9sseq almost 
verbatum in Section 2:02:03:03 of the Administrative Ruies 
promulgated by the South bakota Attorney General. This requir~@nt 
enables the individual to take steps to correct erroneous" 
information that may have been given t~ other criminal justice 
agencies, since the regulations do not roquire that such agencies 
]:)e notified of corrections by the correctil'lg crilninal justice 
agency. This requirement is, of course, directly related to 
the requirement in Section 20.21-(e) of the r~g'\:\lations, Which 
requires that records be kept of the names of ali individuals 
or agencies to whom criminal history record information is 
disseminated. It should be noted that the regulations do not 
mandate that the ,individual requestor be given a list 6f non~criminal 
justice agellcies or individuals to whom the infonnatic;h has been 
di,sseminated. 

Consistent with the requirement sj?elled out in the federal 
regulations that procedures must be outlined concerning the 
keeping of appropriate logs of dissenlinations to criminal justice 
agencies and f'ixing the responsibi;Uty for notifying those 
agencies that have received inaccurate information, South 
Dakota employs an administratIve rule which embodies this 
requirement. Notification of Agencies Receiving Information 
(Section 2:02:03:04) states that "if an individuals record is 
corrected under the provisions of rule 2:02:03;02, the state 
registry will notify all criminal justice agencies of the 
corrected information." Transfer of this information is based 
on the accuracy and completeness of the dissemination logs; it is 
advisable that these logs be maintained for a minimum of 
on~ year. 

5. Information Subject to Review 

The individual's right to review under the regulations extends 
only to criminal history record information concerning him, as 
defined by Section 20.3{b) of the regulations. aence, he is 
entitled,to review information that records essentially the 
fact, date and results of each formal stage of the criminal 
justice process through which he passed to ensure that all 
such steps are completely and accur.ately recorded. He is 
not entitled under the regulations to review juvenile records 
nor intelligence and investigative information. Nor is he 
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entitled to ~eview substantive reports compiled by criminal, 
justice agencies, as distinguished from a record of his movement 
through the agency. Thus, he would be entitled to review the 
record of his admission to bail, but not the bail report; the 
record of his sentencing, but not the presentence report; and the 
record of his admission to a corr~ctional institution, but not 
medical records and other records of treatment at the institution. 

If any of these reports are subject to dissemination, such as 
bail reports, probation reports, or parole reports" and any 
corrections are made in the individual's criminal history record 
as a result of a successful challenge, then appropriate corrections 
should of course be made in any of these reports that contain the 
erroneous information. 
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RESPONSIBILITIES OF INVOLVED AGENCIES 
" 

The state agency with responsibility for development and implementation 
of rules and procedures with respect to the security and privacy of 
criminal histoxy record information is the Division of Criminal 
Investigation under the administrative supervision of the South Dakota 
Attorney General's Office. The Division of Criminal Investigation is 
responsible for maintaining the central repository for criminal history 
record information and for the development of the mechanisms fo~ the proper 
dissemination and use of the information. The Office of the Attorney 
General is also responsible for the development of mechanisms for reporting 
police identification and arrest dispositional activity and state 
correctional parole and institutional dispositional activity to the state 
reg~stry. 

The Court Administrator's Office of the Unified Judiciary System in 
South Dakota assumes the responsibility for the development of court-related 
information (Le. probati0n data) and reporting mechanisms which would 
report court-related disposition information to the state central 
repository at DCI. 

The Divison:of Law Enforcement Assistance has assumed the responsibility 
for the writing of the South Dakota Security and Privacy Plan. The 'OLEA 
is available as'a technical assistance resource upon request to ensure 
that the provisions of the federal privacy and security ,regulations are bein~. 
adhered to. Neither the staff of DLEA n0r the members of the state .. 
Criminal. Justice Commiss'ion will have any administrative or supervis9ry 
authority in enforcing the requirements of FederQ.l Register (Order No. 
601-75) • If. (I 
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V. NON-COMPLIANCEWITli THE REGULATIONS 

~gencies may be subject to the penalties of the Act for ~ knowing and 
willful failure to comply with any of the following requirements: 

1) failure to submit, an adequate plan, 

2) failure to submit adequate certification, 
and 

3) failure to comply with the specific requirements 
of the regu;'ations, including failure to implement 
operational procedures set forth in the plan by 
March 1, 1978. 

A good faith misinterpretation or lack of knowledge by an agency or 
individual of the regulations or operational procedures set forth j.n 
the state plan may excuse failure to camply. 
violations. 
LllJAA will recommend violations for court imposition of fines (which 
may be up to $10,000) only in cases of,cle~ly willful and !mowing 

submiasion of the plan and certification is the rE'!sponsibility of 'the 
Oiv.~sion of Law Enforcement Assistance which has ,been designated this 
duty by the Govetnor of South Dakota. A maximum of 90 days will be 
9:rantedll fol'.' an extension which will be pennitted in the case of 

Ii! inadequate plans or cartifications by the LEAA Central Office. The 
extension period could, however, be less than '90 days, if in the 
judgement of the LgAA central Office the deficiencies dan be corrected 
in a shorter period of time. Failure to provide an adequate plan or 
certification may subject South Dakota to partial or total fund cutoffs 
by the Law ,gnforcement Assistance AdIfiiri;i;stration and to the imposition 
of a $10,000 fine. 

,!J 



I 
I 

~,. I 
I 
I 
'I 

·1 
I 
I 
I 
I 
I 
I, 

I 
I 
I 

~,~ 

I 
I 
I' 

~ 

'" 

VI. CERTIFICATIONS OF COMPLIANCE 

A. This section contains the completed LEAA Privac~ and Security 
certification Form for the Central State Reposi€ory located at 

r.;""~ 

the Divison of Criminal Investigation in Pierre. The appropriate 
form has been completed by this criminal justice agency which has 
received federal funds made ava±lableby the Law Enforcement Assistance 
Administration for the collection, storage~ or dissemination of 
cr iminai history record information subsequent to July l, 1973.' (Please 
refer to page 6). 
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CERTIFICATION FOR A CENTRAL STATE 'REPOSITORY 

'In. 
f

true Now Reasons ,For J Estimated 
tions IlTlple- Non-Imp1ementatiQn.. Imp1emen-

_ Pagq-__ ....;:O:..,;;P;...:~=R~A;:..:T;:..:I;..;;:O;..;;:N..;;;:,A~L.-;P~R:.;::O;...;C:;.;;E;:;.D;;;;..;;;;U..;;.R;;;.E;;;;.;S;;......_+~_,e_n..;;..te..;..d"'-1I-C.;;;..;;.o.;;;.s.:;.;t ,+T=..;:e..;;;c.:;:h.::.:n.:.;ic;:.:a:::l~ ~t~o~1tv 'tation Date 

R £ Completeness and Accuracy. I, ':t oe • --
" Centre,!.! State Repository: 
21 Statutory!Exef!'utive Authority, 
21 Facilities an~ Staff ::i . ' , 

I Complete Di.spo~itionReporting;":i~ :' 
, 90 days £rQm~ . ":-. " , 

, ' ~4 ' Police ":" : •. 

'124 \ 
24 
~4 
24., 

124 
, 24 

126 

, 25 137 
38 

Prosecutor 
Trial Courts 
Appellate 
Probation 
Cor rectional Institut.ions 
Parole 

'Que;y be£ox:e Dissemlnati6n: 

-,.. .. : 

Notices! Agreements--Criminal 
Justice 

Systematic Audit: 
Delinquent Dispositiol'\ Monitoring 
Accuracy 'Veri£ic;ltion 
Notice of En'ors 

1
28 (l, Limits on Disseminati.on 

, Contra-ctual Agreements/Notices and 
Sanctions in E£fect For: 

Criminal Justicle Agencies 
Non- Criminal Justice Agencies 
Gran~~d Access 

Service Agencies Under Contract 
Rest:al'ch Orgimizations 

Validating Agency Right of Access 
-:. Restrictions On: 

Juv(miJ.e Record Dissemination 
Confirmation of Record Existence 
Dissemination'Without Disposition 

~~9its and Qtl~lity Control 
Audit Trail: 

Recreating" Data 'Entry 
l'.>rh'lary DiE~:;eminaHou. Logs 
Secondary Dissemination Logs 

Annual Audit 

Yes -
Yes 

" 
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* Addressed by Bureau of Criminal Statistics Administrative Rules promulgated by 
the Attorney General effective October 15, :;1..976, for those cases initiated aft(~r 
March lSI", 1976. 

I, 

'II'll ,Address~~d by South Dakota Compiled Laws (refer to Attachment B of the South 
Dakota Privacy and Si,ecurity Plan) 'CO"_ 
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C]~R·l'IFICATION FOR A CENTRAL. STATE Rli;POSI'l'OH,Y (Continued) 

.-----Now ReasonsIFor---------··-j:;stffi1'nrc 

OPJ~RA'f10NAL PROCEDURJ.:;S ------------_ .. _-----'-
~rit:y 

ExccuHye/Stalutory Standards (for DC 

Prevention of Unal.l:thori~cc1 Access 

Iml)lc- _~ol1:J!!l.J?l <:m ~ tt~'~!l-'m:- Implcrncn 
mcnted •. Gos~ :,.cchnical I :A~\I'J!>-'-ili. . ~IUon 12~t 

I Yes -- --
I"l ",-"-

./ 

c 

and Tamperhlg: 
Hardwarc/Sortware Designs for 
Computer Systems' . 

.. j{]// 

liLA i 'h 

Designs for Mamla~'S'ystems \. 
.., . f 

Crimina:i.Justice Agency Authorhy: 
Compllter Operations· Policy I)e-

I '1 . 
velopment or Approval .. 
Approval and Clearance of 
Personnel 

Physical Security: 
Theit, Sabotage 
Fire, Flood, Other Natural 

Dangers-
Employee Trnining Program (OTJ) 

Individual Right of Access 
Rules for Access 
Point of Review and Mechanism 
Challenge by Individual 
Administrative Review 
Administrative Appeal 
Correction/Notification of Error 

'{{es 
of---." '1' 
• f. .. .• 
:. 
N/A 

.Y.e.s.. 

Yes -
Yes 
--"'-

~ 

yes* 
~* 
Yes* 

'Yes* 
N1A~* 
Yes* 

- ""--rt- --.. 
L i :--.- -,--;- --.--, 

: I 1 
t. I. , r 
• I 

! I , 
- -- -

(r 

-- - .. 

, 
- - --

- -- -
-- - --. 

I certify that to the maximum extent feasible that action has been taken 
to insure compliance with the provisions of 41 Federal Register 11714., 

signedl~~~~~~~~~~id.~~~~ .. ~~~ 
( desiginated' to be 

~egulations . ) 

Don Licht, Director 
Division of Criminal Investigation 

39,; 
'I 
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-
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B. Applicants for LEAA Funds 

Procedurally, the Federal Privacy and Security Regulations require 
that any application,for LEAA assistance in connection with a . 
project containing a research statistical component (including 
evaluation components of other similar efforts resulting in the 
collection of identifiable data) be accompanied by a "Privacy 
Certifica,tion" ensuring compliance with the regulations and setting 
forth procedures to be followed in this connection~ 'rhe ~r@rivacy 
Certification" shown on the following page will be used as an 
attachment to all block grant applications where funds will be 
used to collect, maintain, and disseminate criminal history record 
information. Completing of this one-page form should ensure that 
the potential suhgrantee is knowledgeable of and willing to satisfy 
the provisions of the Federal Pri,vacy and security Regulations. 

40. ---------------....... ---.~~---. ~,,--
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Project Title SDDLEA Project 
Application # -------

CER'i'IFICATE OF 
FEDERAL PRIVACY AND SECURITY 

REQUIREMENT COMPLIANCE 

All agencies receiving LEAA federal funds undar Title I of the Omnibus Crime 

Control and Safe Streets Act of 1968, public Law 90-351, 82 Stat. 197, as amel'lded, 

for the collection, storage or dissemination of information identifiahle to a private 

person, must submit a certificate of compliance as it relates to the Federal 

Privacy and Security Regulations. contact the. Division of Law Enforcement 

Assistance or your local District Planner for an explanation of these requirements. 

Title of Project: 
----------------------------------------------~~----

Name of Grantee: 
-----------------------------------------------~--------

The grantee certifies that the above information is correct and that the grantee 

is knowledgeable of and willing to take the necessary actions to e~~ur~rthat the 
. b 

requirements of Sec. 524{~ of the Omnibus Crime Control Act of 1968, ~! amended, 

and the Regulations promulgated thereunder contained i1128 CPR Part 22 are 

satisfied. 

.N~e and Title of Project Director or 

. other Official (responsible for ove:,;"" 
s~eing the use, maintenance, and disposition 
confidential criminal history record 
informa tion. ) 

41. 

Date 

$DDLEJi,. Form 113 
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DEPARTMENT OF 
JUSTICE 

Law Enforcement Assistance 

Administration 

II 

CRIMINAL HISTORY 
RECORDS 

Colledion" Storagel and Dissemination 
of Information 
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Title 28-Judicial Administration 
CHAPTER I-DEPARTMENT OF JUSTICE 

PART .2O-CRIMINAL JUSTICE 
INFORMATION S'{STEMS 

On May 20, 1975, rcgulatIons wcre pub­
lished in the FEDERAL REClISTER (40 FR 
22114) relntlng to the collcct.ion, storage, 
and disscmina.tioll of crim.inal history 
rccord information. Amendments to 
tlHlse regulations were proposed Octo­
ber 24, 1975 (40 1;'R 49789) based upon 
a. re-evaluation of the dedication re­
quirement contained in § 20.21 (f) • Hear­
ings on the proposed changes were held 
November 17, 18, 21 and December 4·, 
19'75. In addition, henring's were held to 
consider changes to the dissemination 
provisions of the regulations (40 FR 
52846), These hearings Were held De­
cember 11, 12 and 15, 1975, to consider 
comments from interested parties on the 
limitations placed on dissemination of 
criminal history record information to 
non-criminal justice agencies. The pur­
pose of the hearings was to detennine 
whether the regulations, as they were 
drafted, a.ppropriately made the balance 
between the public's right to know such 
information with the individual's right 
of privacy. 

As a result of these hearings modifica­
tions to the regulations have now been 
made to better draw this balance. The 
regulations are based upon section 524 
(b) of the Crime Control Act of 1973 
which provides ill relevant part: 
".All criminal history Intol'lllaLlon collected, 
stored . or disseminated through support 
under this title Shall contain, to the maxl­
IDumextent feasible, dlspositlon as well as 
arrest data where arrest data Is ilWludcd 
therein. The collection, storage, and dissem­
ination ot suoh 1n!ormll.tlon shll.ll take place 
under procedures reMonably designed to In­
llUl'e that all !!Uch Information Is kept cur­
rent therein; t.lle Administration shall assure 
that the security lind privacy or all informa­
tion I.s adequlltely provided tor and thll.t In-
10rmll.tlon sllll.ll only be used for law en­
forcement and crlmilltli justice II.nd other 
laWful purposes. In addition, an Individual 
who bell eves lhat criminal history Informa­
tion concerning him. contained In an auto­
mated system is inaccurate, Incomplete, or 
maintained In violation or this title, shall, 
upon satisfll.ctory verlficlI.tlon ot his Iden­
tity. be entitled to review sucll In!ormll.tloll 
and to obtain II copy at it for the purpose or 
challenge or correction." 

The regulations, as no\\' amcnded, pro­
vide that conviction data may be dis­
semi'ated without limitation; that crim­
inal history record information relating 
to the offense for which an individual is 
currently within the criminal justice sys- . 
tem may be disseminated without limita­
tions. Insofar ns nonconviction record in­
formation 1s concerned (nonconviction 
data is defined in § 20.20(1~», the regula­
tions require that after December 31, 
1977, most non-criminal justIce access 
would l'equil"c a.uthorlzaLioll pW'suant to 
a. sLatute, ordinance, executive order or 
court rule, decision or order. The regula­
tions no longer require express authority, 

RULES AND REGULATIONS 

such infolmation, but only that such dis­
semination Is pursuant to and can be 
construed from the general requirement 
in the statute or order. Such statut~s in­
clude Stat,e pubHc record lnws which 
have been interpreted by a Stnte to re­
quire timt criminal history record l11for­
mnotion, including 110ncolwicUOll info1'­
nlntion, be made available to the pubHc. 
Det~rmin(l.tions as to the llUl'pOSes !Ol' 
Which dissemination of crimillhl historY 
record information is authorized by state 
law, execut,ive order, local ordinance, 
court rule, decision 01' oreler will be mnde 
by the approprinte state or local omeials. 
The deadllne of December 31, 19'77, will 
permit States to obtain the auLhorit,y, as 
they believe necessary, to disseminate 
nonconviction data. 

The regulations, as now amended, re­
move the prohibition that crhninal 
histo.1'Y record infonnation in court rec­
ords Of. public judicial proceedings can 
only be accesf,cd on a chronological basis. 
§ 20.20(b) (3) deletes the words "com­
piled chronologically", Tberefore, court 
records of public judicial proceedings 
whether accessed on a chronological 
basis or on an alphabetical basis are not 
covered by the regulations. 

In addition, the regulations would not 
prohibit the dissemination of criminal 
histo.ry record information .for purposes 
of international travel (issuance of visas 
and granting of cit,izenship). The com­
mentary on selected portions of the reg­
ulations have been amended to conform 
to the changes. 

Pursuant to the authority vested in the 
Law Enforcement Assistance Adminis­
tration by sections 501 and 524 of the 
Omnibus Crime Control and Safe Streets 
Act of 1968, as amended by the Crime 
Control Act of 1973, Pub, L. 93-83, 87 
Statf 197 (42 U.S.C. 3701 et seq.) (Aug. 6, 
1973), the.se amendments to Chapter I 
of Title 28 of the Code of Federal Regu­
lations are hereby adopted to become 
final on April 19, 1976, These amend­
ments only amend subparts· A and B. 
Subpart C remains the same. 

Sec. 
20,1 
20.2 
20.3 

Subpart A-Goneral Provisions 

Purpose. 
Authority. 
Definitions. 

w •• 

s~c .. 
20.37 RCI;!JOllliibUity :for acc\lrncy, com· 

pleteness. currency, 
:lO,Sa Sanction lor nOllc;ompllallCc. 

AuTllOllll''1: PI;b. I,. nrLs!), 87 St(\~. 197 (4 
'USC 3701, rt Mq,'!!C USC il14) , Pub. r..tl2~54..f 
so Stnt, 111 5, ' 

Sub:'art A-Cencra! PrOVisions 

§ 20.1 PIII'll/I~(" 

It Is the )HltjlO::C or !.llCSC l'c(;ulntlol1. 
to assure that criminnl history record in· 
formation Whel·~\,CI.· it appears is col­
lected, stored, nnd dlssemillated in :t 
munuel' to ill1;ttl'c the completetle:Js, In· 
tegl"ity. nccul'ltcy and seCUl'ity of such 
information und to protont 111ellvlduu} 
privacy. 
§ 20,2 Alllhorily, 

These regulations arc issued pursunnl 
to sections 501 and 524(b) of the Omnl· 
bus Crime Control and Safe Streets Ailt 
of 1968. as n,mel1ded by the Crime COil­
t,rol Act of 1973, Pub, L. 93-83, 87 St.nt 
197. 42 USC 3701, et seq. (Act), 28 USc. 
534, and Pub. L, 92-54.4,86 Stat. lU5. 
§ 20,3 Dcliuilion-, 

As ur:.ed ill these regulations: 
(a) "Criminal history record infol'mn· 

tion system" means a system includl.llr 
the equipment, facilities, procedures 
agreements, and organizations thereof. 
for the collection, processing, preserva· 
tion or dissemluation of criminal histol'~ 
record information. 

(b) "Cl'imlnal h.lStOl'Y retord il1rOl'l1lo.· 
tion" menns information colleoted by 
criminal justice agencies 011 individunls 
consisting of identJfiable desol'iptiOl1s nn(i 
notations of arrests, detentions, indict· 
ments, informatioltS. 01' other formal 
criminal oharges, nnd any disposition 
arising therefrom, sentenCing, correC­
tional supervision, and release. The terUl 
does not include identification infol'mll.­
t10n sucb IlS fiugerprint records to thl' 
ell:tent that such information does bot 
indicate involvement of the illdivid Uill in 
the criminal justice system, 

(c) "Criminal justice agency" means 
(1) courts; (2) a government agency 01' 
SIony subunit !.hereo! which performs We 
administration of criminal justice pur­
suant to a statute or executive order, MId 

Subpart B-State and Local Criminal History which allocates a substa.ntial part of itt-
Rcco,d Information Systems annual budget to the administratIon 01 

20,20 Appllcnb!l!ty, crinrlnal justice, 
20.21 . Prcpnrntloll ahd sublnlsslon of' ~ (d) The "administration ot ct'lmlnal 

Criminal History Record Informa- justice" means "erIol'mance .o·.f any of 
tlon Plnn. P 

20.22 Certlllcntlol1 at Compl!anc!). the following activities: detection, ap-
20,23 Docmncntntlon: ApproV'a.1 by LEAA, prehension, detentlol1, pl'etrfal release. 
20.24 Stnte laws on privncy al'ld seC\I!'lty. post-trial release, proliecutiOl'), adjudica-
20.25 Pena.lties. tiO~l, correctional supervision, 01' rehnb1!l. 

Subpart C-Fedoral Systom and Intorslot" tation of accus/ld persons 01' criminal orM 
Exc\lange of Criminal HlslorY Rocord Information fenders. Tlle administration of crf1l11nnl 

20.30 . Appllcnb!llty. justice shall include crlltllnnl Identitica-
20,31 Responsibilities. tiolllo\ctivlUcs and the collection. stel'age. 
20.32 Includable offenses. and dlsse..mjllation of cl'imlnal history 
20.33 DIssemInatIon or criminal history record information. 

record information. (e) "DispositIon" meallS information 
20.34 InaIvldulI.l's right to access cr!lnllllll disclosing t.hll..t criminal proe"edhl"$ haVe history record informntlon. ... .. 
20.35 . Natlollll.l Crime Informntion center been ·concluded, including inl'Ol'lnation 

that .is .. .speclfl~ ]~.,!!!.ge.J.!~ ..... ~~2.Ut..~c!'-.. "~;~D 
1z111g statute or order requiring access to 

AdVisory »olloy Bonrd. disclosing thll-t the police have elected 
--·raWtiij~pQtlvu-"'-~u~~iio~'Gompuierizeci-::·:'·-uu:rw-:t-~t::~ ml'X~--u-pro:)ecuioro 

Criminal History ProgrAm. that a Pl'ooecutor hn,o; clected not to com-
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eh(l.r~(\d,. cl . cm,~nc:y. 
rll:OUll,UOn, Plltolod, 01' l'61()(W(l:U 
r~~lom\.lllupei'Vwlon. 

CO IIStn.tuoo"mIllUl/l un Act of COll­
~r(lr;!l or Stp'to lcgMnturc of II, Pl'OV!si-.>n 
o( tlt6 Cf.lrwtltuMon ot tlletilll~ed states 
~rot u.StMe. 

. .. (g) "lStMo" mCIlll.'t nny state or thc 
United statclI, tho Diott'lct of ColumbiA, 
tho COlnmollwc.alth of Puerto Rico, and 
auy WrrUol'¥ or POlllJc.9Ilion of thO United 
StalAiIJ • 

(11) Atl "exccut.lvo Ol'(\()1''' menus /Ul 
order of the Pl'csldent ot tho Un!tod 
SfA~clJ or the ChIef Exccut!ve of /l. State 
Whlch hnn tho torcc ot lo,w nnd which Is 
rlUbllallcd ill 1\ mnlll1e1t .:1crmlttl1llr teBu" 
IIll' l}ubllo I\CCCIlU thereto, 

(f) "AW' meo.l1!l tho Omnibus CrImc 
COllt.t'ol Ilnd Sn;to Stl'cets Act, 42 USC 
3101, tlt fJeq" na amended. 

(j) 1'.t:;)(Jlml'LmexH ()! Justice ot'lmillnl 
hlol,()ry record InformatIon IJYlltem" 

. mCl\.llli tho Xdtmtlllcll.tlon Plvhllon and 
tho Oomputlll'1Z~d Crlmlnnl History F11e 
llytltCtnn Ol)til'l\t-()C\ by the Fccltwnl Bu­
rel'm of llW(1GtlgMlol\, 

(li;) "NoneonvletiQn dl\tl:I." menllS ar­
rt'Jt informatiQn wIthout dlsposit.Jol\ it 

. ' 1m IntC!'Vlil of 0110 )'co.);' har. elnpscd Il'om 

C
\~ Ull) tIMe or. al'.I'Cilt I\lld 110 neUva pl.'Ollecu .. 
, tlon ot tho chln'ae ill pendltlg; or mfol'­

.. ml\Uon dll)cloalX)B' that tho polit(l hn.ve 
... elected Ul)t to ~(>rOl' ~ Ulatter to a. Pl'()/lC­
. ()utm', or tho.t n Pl'Ollccutol' hniJ IJlccwd 

not to COImnCMQ ()rimhml ~W()cccdllllIll, 
.or tllutprocccdll,>l!1J bl1.vc been Indefinitely 
~tlloned, M well ns 1\11 IlcqJlltf,fils tlnd 
.11 dl9mloo(l.I(J, 

<J) HPlr~t ncct'lw" menns hnving thc 
l\\tU10l'lty :'00 l\( .. ees~ the cl'lmtn'l\l hlstol'Y 
te~or(l ~tl\ bUBe, whetll(,l' by ullmunl ot' 
*utQIl'~ted methods. 

$~Ibl)nt U-St~to nnd Loctll Orlmlrt!\1 
.W.toty Record Informiltion System!! 

12MlO AJlLlllrIlJJlIlI,r. 
{ill The t'CE)U1MIQU!1 til this IlUbPM't 

LlPply to n11 Stnto mnt lOtml ~gel\clell nnd 
Jnil.1vt(lun.ls collecUmT. llt{)l1.lll1t or dis .. 
!lctntnntlnl1 cl'lro.lnnl hlstory l'eCOl'd lIlloi''' 
mt\Uou l>roC(ls!lcd lUn\l\t!Ll (lr nuto .. 
flll\t'td o~l\\Uona collection, 

orhna b~n 
=!!'!"!'~~=:'iiill~"~r;-"mii,;n ~'llm'iunas 

I 
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made available by the Law Enforcement. 
Assilltance Administt'ation subsequent to 
July 1, 1973, pursunnt to Title I of the 
Act. trse otinformutloll obtained from 
thG FBX Identification Division or the 
FEr/NOlO syt;tem shnll also be subject 
to limItations contained in Subpart O. 

(b) The regulatlans In this subpart 
shall not apply to crIminal hIstory record 
Infonnatlon contained In: (1) postel'S, 
I1.nnouncem(1nts, or lists for ident1.Cying 
or apprehending tug1t1ves or wanted per­
sons; (2) original records of entry such 
as police blottell1 maintained by criminal 
jUstice agencies, compiled chronolog • .;alIy 
L...1c! required by law or long standing cus­
tom to be made public, if such records 
are organized on a chronological basis; 
(3) court records of public judicial pro­
ceedln~: (4) published comt Co, admin­
Istrative opinIons or public judicial, ad­
ministrative or legislative proceedings, 
(6) l'ecol'ds or trnffic otrenses maintained 
by State departments of transportation, 
motor vehIcles or the equivalent thereof 
COl' the purpose of regUlating the is­
IlUance, suspension, revocation, or re­
newal vf d1'1vel"s, pilot's ot' other opera­
tors' licenses; (6) Il.llnOunCelllents of ex­
ecutive clemency. 

(c) Nothing In these regulations pl'e­
vents a crimina'! justice agency from dis­
closing to the public crltnlnal history reo­
ol'd inlol'matron related to the otrense 
t01' which an indivIdual is currently 
within tho criminal justIce sYGtem, Nor 
is 1\ criminal justice agency prohibited 
fl'om cOllfirmlng prior criminal history 
l'coord information to members of the 
news media 01' any other person, upon 
Sllcciflc Inquiry as to whether a namcd 
indiVIdual was arrested, detained, in­
dicted, or whothel;' an Inlormation or 
other formal charge was filed, on a spec­
ified dare. 1t the al'l'est record informa­
tion or criminal record information dis­
closed is based on d.a.ta excluded by pam­
Bl'nph (b) of this section, The regula­
tiolls do not prohibit tho dlsscmination 
of criminal history rccord information 
fOl' PU1'POsCS of illtcl'national travel, such 
as issuil1g Visas nnd gl'nntIl1g of cItizen-
ship, ' 
§ 20.21 1'I'('IUlrl\Iioll 1II\(18Ullllli~siol\ or II 

C,'hllilllli I1IHltll'Y UCCOI'U InfoflUnliCln 
PIIIll • 

Il. plan, shall be submitted to LEAA by 
N\cll. Stat.e on March 16, 1976, to set forth 
1\11 opcl'ntional procedm'cs, except those 
Ilol'tlollS relating' to dissemination imd 
secul'ity. A supplemental plan covering 
these pOl'tions shall be submitted 110 later 
thal1 90 do,ys aftcr promulgntlon of these 
nmended rcgulations. Tho plan sMll set 
!o~·th opcrational Pl'ocedul'es to-

(a) Completeness ana (tccuracy. Insure 
HUlt cl'hnlllnl historY l'ecol'd infol'mn tiol1 
Is coml)lete nlld aocul'nt.e, 

(1) COlUl>lcto 1'ecol'ds should be mnin­
tnilled at a cent1'n.l State 1'CPOSlto1'Y. To 
be complcte, a l'CC01'd maintained at a 
cOlltml state rcpositorY Which contnlus 
illfornu~tion that an indivldunl has been 
Ul'l'cllted, and which is nvnlJablc for dis­
SCnlumtton. must cOlltain information of 
~!ll dis.P9stttoQ§ QQQ~I:rlng w.lthfn the. 
~nw 'WltlUU 1)0 tU\yl; after trlll tllspcs{. 

45. 
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tion has occU1'l'ed. The above shall apply 
to all arrests occurring subsequent to the 
effective date of these regulations. Pro­
cedures shall be establlshed for crImin!!.l 
justice agencies to qu~:ry the central re­
pository prior to diss~mhlation of any 
cri'ninal history record iruormation to 
aSSUl'e that the most up-to-datc disposi­
tion data is being used. Inqull'1es of a. 
centra.l State repository shall be made 
1)1'lor to any dissem1nation except in 
those cases where time is of the essence 
and the reposItory is technically illcapa- . 
hIe of responding within the necessary 
time period. 

(2) To be accurate means that no rec­
ord containing criminal history record 
information shall contain erroneous in­
formation. To accomplish this end, crimi~ 
nal Justice agencies Ghalllnstitute a. proc-! 
£ISS of data collection, entry, storage, and 
systematic audit that will minimize the 
possIbility of recording and storing in­
accm'B,te Information and upon finding 
InaCCtlll'ate information of a material 
natur/~. Ghall notify aU crIminal justice 
agenc.1es known to have received such 
infol1tnation, 

(b) Limitations on dissemination, By ~ 
Dece;mber 31, 1977, insure that dissemi­
nation of nOllconviction data. has been 
limited, whether directly or through any 
intermediary only to: 

(1) Ol'iminal,justice agencies, for pur­
pO'les of the administration of criminal 
justice and criminal justice agency em­
ployment; 

(2) Individuals and agencies for any 
purpose authorized by statute, ordinance, 
executive order, 01" court rule, decision, 
01' order, as construed by appropriate 
state or local offiCials or agencies; 

(3) Individuals and agencies pursuant 
to a speclflc agl'eement with a criminal 
justice agency to provIde sel'Vioes re­
quired for the administratIon or criminal 
justice pursuant to that agreement. The 
'olgreement shall speCifically authorJze 
access to da.ta, limit the use ot data to 
purposes for which given, I11sure. the se­
curity and confidentiality of the data 
consistent with these regulations, ·and 
provide sanctions for violation thereof; 

(4) Individuals and agencies for the 
express purpose of research, evaluative, 
or statistical activities pursuant to an 
agrecment With a cl'imina1 justice agen­
cy, The agreement shall specifically au­
thol'ize access to data, lImIt the Use of 
data to reseai'ch. evaluative, 01' statis~ 
tical purposes, insure the confidential­
ity and security of the data consistent 
with these regulations and with section 
524(n.) of the Act and any regulations 
implementing section 524(0.). and pro­
vide sanctions for the violation tilereof. 

These dissemination limitations do not 
t~pplY to conViction data. 

(c) General policies on Use and dis~ 
.semiltCttion. (1) Use of criminal history 
reoord informatIon disseminated to non­
cl'itninal justice agenCies shall be limited 
to the pUt'pose for 'which it was gIven. 

(2) No agency or individual shall con­
firm tile existence or 'nonexistence of 
c~'IIl1!nal hi5to17 record information to 
a.ny !lerJ;Q!l ~ !!gene~ t.'!~t w.ou!::' iWt. bo­
eligible to receive the fnfolm::t.;lon itself. -, 
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(3) Subsection (b) does not mandate 1ng t.he criminal history record inCorma- lU!ol'matloll shall be made familial' with 
dissemination of criminal history record tion. thi'l substance alld intent of these regu .. 
information to any agency or individuaL (tv) Operational programs a.re used to lations. 
States and local governments wIll deter- detect and store for the output of desig- (g) Access ancl review. Insure the iu.­
mIne tf.e purposes for which dissemina- nated criminal justice agency employees dlvidual's 1.1ght to access and reView ot 
tlon of criminal history record all unauthorized attempts to penetrate criminal history information for pur­
information is authorized by state law, any criminal history record inCormation poses of Mcuracy and completeness by 
executive order, local ordinance, court system, program or file. instituting: procedures so that--
rule, decision or order. (V) The programs specified in (i1) and (1) Ally individual shall, upon satis~ 

(d) Juvenile records. Insure that dls- Uv) of this subsection arc known only factory verification 01 his identity. be en~ 
semination of records concerning pro- to criminal justIce agency employces re- titled to review without undue bUl'den to 
cecdings relating to the adjudication of sponsible for criminal history record in- either the criminal jUstier: agency 01' the 
Ii. juvenile as delinquent: or in need or formation system control or individuals 1ndividual. nny criminal, hIstory record 
supervision (or the equivalent) to nOll- and agencies pursuant to a specific agree- 111fol'mntioll mnintained about the in. 
crIminal justice agencies is prohibited, ment with tne crinlinal justice agency divldual and obtain a. copy thereof when 
unless a statute, court order. rule 01' court to provide such programs and the pro- necessary for the l'lU1'POSe of challenge 
decision specifically authorizes dissemi- gram(s) are kept continuously under· or correctiolli 
nation of juvenile records, except to the maximwn security conditions. (2) Administrative review alld neces­
same extent as criminal history records (vi) Procedures are instituted to as- sary correction of any claim by the in .. 
may be disseminated as provided in sure that an individual or agency au- dividultl to whom the intormatiQnrelates 
§ 20,21 (b) (3) and (4).' thorized direct access Is responsible for that tJle information is innccuratc or in-

(e) Audit. Insure that annual audits of A the physical security of criminal his- complete is provided; 
a representatIve sample of state and tory record information under its control (3) The state shall establish nnd 1m. 
local criminal justice agencies chosen on or in its custody and B the protection of plemellt procedures for administrative 
a. random basis shall be conducted by the such informa.tion from unauthorized ac- appeal where !\ crinlinal justice agency 
state to verify adherence 1;0 these regula- cess, disclosure or dissemination. refuses to correct challenged fu1ormation 
tlons and that appropriate records shall (vii) Procedures are instituted to pro- to the satisfaction of the ind1v1duo.l to 
be retained to fac1lltate such audits. Such tect any central repository of criminal whom the information relates; 
records shall include, but are not limited history record informrution from unau- (4) Upon request, an Individual whose 
to, the names of all persons or agencies thorized access, theft, sabotage, :fire, record has been corrected shall be given 
to whom information Is disseminated and flood, wind, or other na turnl 01' manmade the names of all non-criminal justice 
the date upon which such information 'disRsters. agencies to, whom the data haS been 
Is disseminated. The rernrtillg of a crim- (B) A criminal justice agei1cy shall given; 1 

inal justice transaction to a State, local have the right to audit, monitor and (5) The correcting agency shall no" 
or Federal repository is not a dissemina- inspect procedures established above. tlfy all criminal justice l'eclplents ot 
tion of information. (4) The criminal justice agency will: corrected information; and 

(f) Security. Wherever criminal 1111>- (A) Screen and have the right to re.. (6) The indlvldu!1l's right to access 
tory record information Is collected, ject for employment, based on good and review of crfrninal history record 
stored, or dIsseminated, each State shall cause, all personnel to be authorized to information shall not extend to data 
insure that the following requirements have direct access to criminal history contained in intelligence, investigatory, 
are satisfied by security standards estab- record information. or other related files and shn.ll not btl 
lished by state legislation, or in the ab- (B) Have the right to initiate or cause construed to include any other lnfOl'm/l," 
sence of such legislation, by regulations to be initiated administrative action tion than that defined by § 20.3(b). 
approved or issued by the Governor of 1 di t tl .,' # 0 al f 

t ea ng 0 le ",'ans.e1' or rem v 0 ~ 20.22 Certification of Comnlillnce. the eta e. .personnel a.uthorized to have direct ac- 1:1 '" 
(1) Where computerized data process- cess to such information where such per- . (a) Each state to 'Which these rcgu~ 

ing til employed, effective and techno- sonnel violate the p1'ovisions of these lations are applicable shall with the sub". 
logically advanced software and hard- regulations or other security require- mission of its plan provide a. certmcn­
ware designs are instItuted to prevent ments established for the collection,t!on that to the maximum extent 
unauthorized access to such information. storage, or dissemination of criminal his- feasible o.ction has been taken to comply 

(2) Access to criminal history record tory record illformat!Oll. with the procedures set forth in the 
information system facilities, systems (C) Institute procedurcs, where C0111- plan. M'axinlum extent feasible, in this 
operating enVironments, data file con- puter processing Is not ut.Uized. to assure subsection, means actions which can bI) 
tents whether while in use or when stored that an individual or agency authorized taken to comply with the procedlJl'cs set 
In a. media. l1brary, and system documen- direct access Is l'esponslble for (i) the forth in th(\ plan that do not require 
tatton is restricted to authorized organi- physical security of criminal history rec- additional legislative authol'lty Or in.,. 
zatioDS and personnel. ord information under Its control or in volve unreasonable cost or do l10t eX-

(3) (A) Computer operations, whether its custody and (11) the protection of such ceed existing technical ablUty. 
dedicated or shared, which support crim- information from Unauthorized access, (b) The certification /1ha11 includQ-
Inal jUstice .information systems, operate disclosure, or dissemination. (1) An outline of the actiQn 'Which 
In accordance with procedures developed 
or approved by the participating crim- CD) :Institute procedures; where C0111- has been instituted, At a minimum, the 
mal justice agencies that assure that: puter processing is not utilized, to pro- requirements of access and review under 

(1) Criminal history record informa- tect any central l'epository of criminal § 20.21 (g) must be completely opera­
tion is stored by the computer in such history record information from unau~ tional; 
manner that it canllot be modified, de- thorlzed access, theft, sabotage, 'fire, (2) A descl'lpLibn ot any legislation 
strayed, accessed, changed., purged, or flood, wind, or other na.tural or man- or executive order, or attempts to obtaln 
overlaid in allY fashion by nOll-criminal made disasters. such aut.'1ority that has been instit.uted 
justice terminals. (E) Provide that direct access to crim- to complY with these regulatiolls; 

(i1) Operation programs are used that inal history record info1111ation shall (3) A description at the steps taken 
will prohibIt inquiry, record updates, or be avai1able only to authorized officers to overCome any fiscal, technical, and 
destruction of records, from any terminal or employees of a criminal justice agency adminilltrative bal'riers to the develop .. 
other than criminal justice system ter- and, as necessary, other authorized per- ment of complete and (l.ccurate crlmJnal 
minals which are so designated. sonnel essential to the proper operation history recl)rd infon,natlo1l: 

. (iii) The destruction of records is of the criminal history record 1nforma- (4) A description of existing system 
linlited to designated terminals under the tlon system. capablllt,y and steps being tAken to up., 
direct contrQl Qf ~h!L cxlminal. Just!ce.c _ (5).--Ea!:h..~~lQ~M.!l'",,1th1g.w!!1~~-=~od~guvh=mt~fl.itT liu--UJ."c:'-la'i;T~--­
'((gen~ctrespOnslbleJ('-r cr-aiiUrig or -soor- Ili!.vIng access to cr1m1nal history record quircments of these regulations; and 
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(01 A lllitlng Imttln& fortb CAtJeg()t1es 
, ot non-crJmblltl JU1Jtlce dl$IJcmlnutfon. 
UIJ~ .~C1,21(f.». 

• ~O.23 l)tI(!t!n1ttUtlti(,ltH Approv/d by 
, U~AA. 

Within !JD rll1Yll of the receipt oC the 
ptnn. LEAI'., allall approvo or dlattrJprove 
thlt adequacy ot the rm.lVw10Wl of the 
phm and (lcrtifieMlon. EvlUUtl,t10tl ()t &be 
pllll1 by X/BAA will bl! ba.ecd upon wbether 
the procMurea IJOt forth wUl accompIlah 
tho rl1clUit'Nl objcottvcG. 'rho evaluation 
Gt thiY ccrtl!lCtttlo:lCa) wm ba based upon 
whethcr It HOQd to-Uh effort hat) bel!n 
~hown to tnttfa.t(l and/or further com .. 
plflmco wlt,h tim plCl.t\ and regulntJo,llIl. 
AU Plllcctturcoin tho upprolled plan munt 
be fully ollcratlOllfil ntlll Jmplemented by 
December 31. IfJ'/7. A flnnl ccrtUlca.tton 
liMn he Dubmtttcd In December IOn 
020.24 811i16 JAWII 011 privacy lind 8eC"­

tlly. 
Where n. Ht:l.w Ol'tlJltllltlnlJ crIminal 

hl!.ltory recal'cl lntOl'mnMon provides for 
IJct:lllnrt or l}Ul'ldn« Ulcrcoi', nothing' in 
tlll'!IlorcB'ull'l.tloXlo 1l1}l~U be construed to 
pr(\vcnt llny other Sto,tc recetv1n£r such. 
Informlltlon. upon t}OtiOcn.tlOl1, irom 
eomplylnr:e with tht) otlalnn.ttn(f State's 

• l'J(Jal1n(f or purglnlf reQ.t.lremcnts, 
{} 1iO.2G ItC'Jlnltlc:% 

Any nmmey or In{Uvldu!ll violating 
llublJnrt B or thene rc&ulMI(mq Ilhl\11 be 
tlubject to n !In.1l not to exceed $10,000. 
In n/J(UUon, LEAA tl1nY initiate fund 
cut~otr nroccdUl'CO Mll:lnnt recipients ot 
~EM n~!$PltnnCfl. 

Xtxcm,nn W. V,;Lnl':, 
Acl1ni1listrator. 

AI'lltNlllX""..{JOMMf.lN'l'M1Y ON SEl.-"'171'ED 
t:h:c'1'umu or 'rm~ !t»:OUtA'l'lOW,I ON 
CIUMlhX. Htl)'t{)ny RECORD INl'OItMA'l'XON 
SVOtEM/.I 
aUlm!tl't A-UO,3(b), Tho d~llnll;jon 

or crlmlunl 1IltltOry l'ccord Informntlon 
lti int<lndcd to includo tho bru;lc offender .. 
bl.l:led trnn(lnct\oll llf.,utlst1eG/computcl'­
lr..ed crlmlnnl history <OIl'I'S/OOH) da.ta. 
clementi). It notaUons ot nn nl'rCilt, dIs· 
l}(w1tlon, or other formnl ct'lmlm,l Justice 
tmrwncWms occm' tn records otller thO.n 
th!l trl\dltlOllo.l IIrnt) llhcet" auch as 0.1'" 
rell\; report!). nny erlmlnnl history 1'c<:ord 
1tltofn\ll.Uon Cont!).1m!ll tn ~,uch reports 
ttiffiCIJ. \Uldcrtlle dfillnU10n lot this Bub~ 
G~cUon, 

'l'hll dctlnittoll, 1IOWIWN.\ docs no!; ex .. 
tend to oUler jntorn\llt\on contt\lned in 
criminal JUllilc!) ngency rt'lports. Xnl;eU! .. 
Atmr(! or lIWf4UIili.t1vo InCormo.Uon Ce.(f •• 
Jl\l~l)e(Jtlid cdmlrml nctIvlty. (l.$!jQclntcll, 
lll~nanuw. nnnndl\l Jutommt1oll. o\\,nel'­
$hll'l of Pt'OPr:rl"y nud vehicles) Is t\ot 1n .. 
dudM In thtl definition or cdmhHn his .. 
t.ot'l' AO(()tJllrJ.tHm, 

,2(1.3(0). 'l'he ·dcfinttlons or crIminal 
JWiUee nloney i\11d ndmlnlstl'll.tiOl), or 
crlnllnM JusUce of 20.(HcllUust be col'" 
Iltdertd w"(jthc~, 111('1\11.1\)(1 M erlmlnll.l 
j~tte~ ng(>ueles w()~.ld QI} trndiUounl 
pollen, CQ\u:w. nnd em.'tect}(mll ll.IIcncH:s 
Ii! wen M or llon"cl'itnlllul jus .. 

=J~kll.,~~~~~~~~ A hn~"lllU'>. ,dt 
crtinlnnl Ju.;ucn 

or Stl\te atatuw. or 
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f,txecut!ve order. The above subunits of potentIally damaging to individual prl­
nOiH~rJmlnal justIce agencIes would 1n- vacy. especlaUy since they do not contain 
elude lor example. the Office of Investi- final dl.~posltions. By requiring that such 
gation ot the V.S, Department ot Agrl- records be accessed solely on a chrono­
culture which has as Its principal !unc~ logical basis, the regulations' limit In­
tlon the collection ot evidence for quioes to specific time perIods and dis­
crimInal prosecutiOns or fraud. Also in. courage general fisWng expeditions into 
eluded under the definition of tomlnal a person's private life, 
justice ngency are umbrella-type admIn- Subsection 20.20(c}' recognizes that 
l./ltratlve agencIes supplying criminal his- announooments of ongoing developments 
tory tnfornw.t1on services such as New in the criminal justice process should not 
York's DlvJsion ot Crimlnal Justice be precluded from public disclosure. 
Service;;. Thus, annnoucements of arrest, convic-

§ 20.3 (e), Disposition Is a key con- tions, new developments in the course ' 
cept in scctlon 524{b) or the Act and in of an investigation may be made. It is 
20.21(9.)(1) nnd 20.21<b>. It. therei'ore, also permissible for a criminal justice 
15 defined in aome detaIl. The specific agency to confirm certaIn matters uf 
dl!;posltlons listed in thIs subsection a.re publlc record information upon specific 
exnmples only and are not to be COll- inquiry. Thus, if a question is raised: 
sttucd as excluding other unspecified "Was X arrested by your agency on Jan­
trunsaetlons concluding criminal pro- uary 3, 1975" and this can be con­
~eedlngs within a. particular agency. firmed or denied by looking at one of 

~ 20.3 <k). The different kinds of ac- the records enumerated in subsection (b) 
qulttalg !lnd dismIssals as dellneated in above, then the criminal justice agency 
20.3{e) are all considered examples or may respond to the inquiry. conViction 
nonconvlctlon data. data as stated In 20.21 (b) may be dls-

Subpar!; B-§ 20.20(a). These regula- seminated without limItation. 
ticms apply to crhnlnal justIce agencies § 20.21. The regulations ueUberately 
receivIng iunda under the Omnibus refrain from specifying who wltWn a 
Cdme Control and Safe Streets Act for State should be responsible for prepar­
manual Oi' automated systems subse- lng the plan, This specific determination 
quent to July 1, 1973. In the hearings oIl: should be made by the Governor. 'I'he 
tile regulations, a number of those testi- State has 90 days from the publication 
tying challenged LIMA'Ii authority to of these revised regulations to submit. the 
promulgate regulations for manual SYIi- portion of the plan covering 20.21 (b) 
tema by contending that section 524(0) and 20.21(f). ' 
Of thO Act governs criminal history in- § 20.21(11.) (1). Section 524(b) of the 
formation contained in automated Sys- Act requires that LEAA insure criminal 
tems, history info).'mation be current and that, 

The Intent of section 524(b) , however, to the maximum extent' feaSible, it con­
would 'be sul:Jve),'ted by only regulating taln disposition as well as current data. 
automated systems. Any agency that It is, however, economically and ad­
wished to circumvent the regulations ministratively Impractical to maintain . 
would be able to create duplicate manual complete criminal histories at the local 
tiles for .purposeli contrary to the letter level. Arrangements for local police de­
and spIrit ot the re(fUlatlons. partments to keep track of dispositions 

Regulntlon of manual systems, there- by agencies outside of the local jurisdic­
tore. is authorized by sect!on 524(b) tions generally do not exist. It would, 
when coupled with section 501 of the moreover, be bad public policy to en­
Act which authorizes the Administra.tion courage such arrangements since it would 
to esttlbUsh rules and regulations "neces- result in an expensive duplication of 

files. 
sary to tile exercise of its func- The alternatives to locally kept crimi. 
tions • • •• " nal histories are records maintahled by 

The Act clearly applies to all criminal a central State repository. A central 
history record informatIon collected, State repository is a State agency having 
stored, or dissemInated with LEAA sup- the function pursuant to a statute or • 
POl't subsequent to July I, 1973, executive order of maintaining compre-

Lllllitntlot1s as contained in Subpart hensive statewide criminal history rec­
e nlso apply to Information obtained ord information files. Ultimately. through 
fl'oll). the FBI Identification DIvision or automatic data processing the State level 
the FBI/NOlC System. wUl have the capability to handle all 

§ 20.20 eb) and (0). Section 20.20 (b) requests for in-State criminal history 
and (0) exempts from regulations cer- information. 
1.l1.ln types of records vltnl to the ap- Section 20.20(a) (1) is written ~ith a 
prehension or fugitives, freedom of the centralized State criminal history reposi­
lW(lSS. and the public's tight to know. tory in mind. The first sentence of the 
COlU't records ot public judlc!(tl proceed- subsection states that complete records 
Ings are also exempt from the provisions should be retained at a centra.l State 
ot the l'cgulnt!ons. repository. The word "should" is permls-

Scction 20.20(b) (2) attempts to denl sIve; it suggests but does not mandate a 
with the problem of computerized );lolice centrnl State repository. 
blotters, In some local jurisdictlons, it The regulat,ions do require that States 
I .. nppnr<mtly possIble for prIvate jl1di~ establish pr.ocedures for State and local 
vI duals o.ndlol' newsmen upon submis- criminal justice agencies to query cen-
1$1on ot n. specific name to obt.-un through . tral state repositories wherev~J' th.ey 
~ ~~~U~~: ~~h ~fttab1ut~ li m~~ -e.Xi.st. SUch procel:lur~ a.re· mtended to 
torr or a person's attests, Such files cre- insure that the most curren!; cr1mlnal 
Me a partinl crlmlno.l history data bank Justice information is used. 
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As a minimum, criminal justice agen- where they perform' a. necessary admin- juveniles by Federal agencies conducting" I 

cles subject to these regulations must istration of justice function sUch as pre- background hWestigatious for eligibUiW 
make inquiries of central state reposi- trial release, Private consUlting firms to classified information under existing 
tories whenever the repository Is capable which commonly assist criminal justiC\} legal authority. 
of meeting the user's request within a agencies in infcnnation systems dcvel- § 20.21 (e). Since it would be too costly , 
reasonable time. Presently, comprehen- opment would also be included here, to audit each criminal justice agenci'ln 
sive records of an individual's transac- § 20.21 (b) (4). Under this subsection, most States (Wisconsin, for exanlple, llWi 
tloUS within a State are maintained in any good faith researchers includinG' prl- 1075 criminal justice agencies) random 
man\1al fUes at the state level, If at all. vate Individuals would be permitted to audi~ of a "representative sample" of 
It is probably unrealistic to expect mnn- use criminal history record Information agencies are the next best nlterll~tlve. 
uaI systems to be l\ble immediately to for research purposes. As with the agen- The term "represelltative sample" is used 
meet many rapid-access needs of police cies desIgnated in § 20.2l{b) (3) re~ to insure that audits do not simply fOctis 
and prosecutors. On the other hand, searchers would be bound by nn agree- on certain types of agencies, Although 
querIes of the State central repository for ment with the disseminating criminal this subsection requires . that there be 
most non-criminal justice purposes prob- justice agency and WOUld, of course, be records ~ept with the naUnes of all per­
ably can and· shOUld be made prior to subject to the sanctions of the Act. sons or agencies to whom information Is 
dissemination of criminal history record The drafters of the regulations e)(- disseminated, criminal justice agencies 
information. pl:essly - rejected a suggestion which are not required to maintam dlssemina, .. 
. ~ 20.21 (b). The limitations on dis- would have limited access for research tion 10/5s for "no record" responses. 
semination in this subsection are essen- purposes to certified research'" organiza~ § 20.21(f). Requirements areiset forth 
tial to fulfill the mandate of section tions. Specifically "certification" criteria which the States must meet in order to 
524 (b) of the Act which requires the Ad - would have been extremely dIfficult to assure that cnmlnal history rl!OOrd in .. 
ministration to assure that the "privacy draft and would have Inevitably led to formation Is adequately protecteQ. AUto­
of all information is adequately provided unnecessary restrictiOns on legItimate mated systems maY operate in shared 
for and that infomlation shall only be research. environments nnd the regulations l'eQ.uire 
used for law enforcement and criminal Section 524(a) of the Act which forms certain minimum assUrances. 
justice and other lawful purposes." The part of the requirements of tl~ls section ~ 20.21 (g) (1). A "challenge" under 
categories for disseminatIon established states: this section is an oral or written conten-
in this section reflect suggestions by "Except as pl",.)vlded by Fede'ral law other tion by an mdlvidual that his record is 
hearing witnesses and respondents sub- than this tltlo, no officer or employee of the hlaccurate or mcomplete; it would re· 
mlttlng written commentary. Federal Government, nor any recipient of quire him;to give a correct ver:;lon of his 

The regulations distinguish between assistance under the provisiOns of this title record and explain why he believes his 
.. convictIon and nOllcDllvlction informa- shall use or reveal any research or statistIcal version to be correct. While an hldlvid-" 

tion insofar as dissemination Is con- Information furnished under this title by ual should haVe access to his record tot! 
cerned. conviction information is cur- any person and Identifiable to any specific review, a copy of the record shouldordl~ 

t 11 bi ith t Ii it tl private person for any purpose other than . b 1 h It Is 1 1 ren Iy made ava a e w ou m a on the purpose tor which It was obtained in nc- narily only e g ven w en c ear l' 
in many jurisdictions. Under these reg- cordance with this title. Copies or such In- established that It Is ncoes;;al'y' ,(01." thlil 
ulations, conviction data and pending formation shall'bo immune from legal proc- purpose of challenge. ~'.' 
charges could cpntinue to be dissemi- ass, and shall not, without the cOllsent ot tbe TOe drafoter:; of the subsec pn express­
nated routinely. No statute, ordinance, person furnishing such Information, be ad- Iy rejected a suggestion thatlvould hlWI~ 
executive order. or court rule Is necessary mUted as evidence or used for any purpose called for a satisfactory vdfulcation of 
in order to authorize dissemination of In any action. suit, or other JUdlolal or ad- identity by fingerprint· C~lllparfson. I~ 
conviction data. However, nothing in the mlnlstrative proceedings." was felt thlllt states ougM to'be free to 
regulations shall be construe'd to negate LEAA anticipates issuing regulations determine other means ofl;ldentity veritl,' 
a State law limiting such dissemination. pursuant to Section 524(a) as soon as cation. '/. 

Alter December 31. 1977, dissemlna- possible. § 20.2ICg) (5). Not,ivery agency willi 
tlon ot nonconviction data would be al- ~ 20.21 (c) (2). Presently some employ- . have done this in·-tae past, but ~.~.uce·· 
lowed, if authorized by a statute, ordl- ers are circumventing State and local forth 1ldequate records Including' those 
nance, ex.ecutive order, or court rule, de- dissemination restrictions by requesting required under 20.21<e) must be kept LOI<l 
clsion, or order. The December 31, 1977, applicants to obtain an official certifica- that notific~tIon can be made, 
deadline allows the States time to review tion of no criminal record. An employer's § 20.21 (g) (6). This section emphaslze$ 
and determine the kinds pf dissemina- request under the above circumstances that the right;to p,cces:; and revIew ex .. 
tlon for non-criminal justice purposes to g.lves the applicant the unenviable choice tends only to criminal history record m-: 
be authorized. When a State enacts of mvasion of his privacy or loss of pOs- formation nnd does not include other m .. 
comprehensive leglsla.tion in this area, sible job opportunities. Under this sub- formation such as intelligence or treaJt... 
such legislation will govern dissemina- section routine certifications of no record . ment dn:ta' 

• tion by local jurisdictions within the would no longer be permitted. In e)(- § 20.22 (a.) • The purpQSe for the certm~ 
state. It is possible for a public record traordlnary circumstances, however, an cation reqUirement is:to hldlcate the CXN 

law Which has been construed by the Individual coUld obtain a. court order tent of compliance with these regula.­
State to authorize access to the public permitting such a certification. tions. The term "maximum extent feast~ 
of all state records, including criminal ~ 20.21 (C) (3). The language ot this ble" acknowledges that there are some 
history record information, to be con- subsectIon leaves to the states the ques- areas such as the completeness require­
sidcl'ed as statutory authority under this .tIon of who among the agencies and In- ment which create complex legislative 
subsection. Federal legislation and execu- diViduals listed in § 20.21 (b) sQ1,I.ll ac- and financial Problems. .. 
tive orders can also authorize dissemina- tually receive criminal records.' Under Non:: In preparing the plans required by 
tion and would be relevant authority. these regulatIons a state coUld place a these regUlatiOns, states should look !PX' 

For example, Civil Service suitability total ban on dissemmation if it so Wished. guidance to the !ollowlng documents: NI\~ 
Investigations ar.e conducted under Ex- The state could, on the other hand, tiona!. Advillory Oomtl'i1Mlon oil Ol'lmlnnt 
ecutive Order 10450. This is the au- enact laws authorizing any member of Justico standards and Goals, Report on tho 
thorlty for most investigations con- the private sector to have access to non- Criminal JUGtleo System: ProJeot SEABOll: 

is . S t.t~ 3 ( ) i ti d t SecuTlty and 'Privacy c,:,nsldero,tlonG In OrlXJ1-ducted by the Comm Slon. ec. ""Yn a conv c on a a. lnal 1IIIItory Information syst.c:ms, Teehl)lCll.t 
ot 10450 prescribes the mmlmum scope of * 20.21 (d) . Non-criminal justice agen- Reports No.2 and No. 13: PrQJcct;SEAtWlIl 
investigation and requires a cheCk of cles will not be able to receive records of A Model State Act tor Criminal Ot!eZider 
FBI fingerprint files and written inquir-, juveniles unless the language of a statute Record InformatIon, Technical M4)morantlum 
tes to appropriate law enforcement agen- or court order rule, or court decision No.3; and Project SEA.R01t: Model A<lmln* 
oies. specifies that· juvenile records ,shall be lstratlvo ~gu1atlons tor Orlmlnal Offender 

§ 20.21 (b) (3). This SUbsection would. av~ilabla.ior...diss~Jl.tIon...J,:!".1'l1~!:he~COr!Un!QrmJltlt\~h"'Irtal-U"'''''''-''''--':­
p;mI.Jtr-~te~ageIi(;ic5'ilticn-iiS'-tlle"'Vera~c-mOstcontroveisriiI part ot this SUbsection No.4:. 
Institute. to receive criminal histories is that It denies access to records ot [n Doc.76-788!) Flied 3-18-76;8:41i IUllI 
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LIMITATIONS ON D~SSEMINATION 
__________________________________________________________________________ u' __ --------------___________ ~~~ 

LAW ENFORCEMENr RECORDS-RAP SHEETS 

. 
Crilidnal Justice Access 

!. Non-Criminal Justice Access 

11. A..""I'est/Conviction Infonration 
concerning curr.ent offense for 

. which :tndi vidual is under 
jurisdiction ·01'. criminal justice 
system. 

2. . Conviction Data 

3. Non-Criminal Justice Access/Acquittal 
and Dismissals Arrest Records w/o . 
disposition over one-year old and no 
active prosecution pending (No disposition). 

PRIOR §20.21 

. No limit 

No limit 

Allowed, if expressly author­
ized by statute or executive 

. orner or court order or rule 

Same as above except that it 
may' be dis serninatedto 'Feder#.U 
or State governments for 
employment suitability and. 
security cle~ce.. ." 

" . ~ .... t-
Ii' ... '. t.. 
pot~ • ....~,. .. 

... J too" '".o, \ t 

. ~ "'. ~.~ ~~~;~~.~~~;: Y·,,:: ':~' :' :~''':.1 ~:. 
•• - ..... t- "' .......... ,"\;."".~." .. ,:_ . .# ~ \. ... &.,J t :- : 

. " 
• !..... '~~ r.. :~.. ,: ;.. 

:~. { .... ~i"_ .• '::;:-'''~~~; ~.~" t .. 

.... ... l.J •. 4' :.. '. .", f"';. ~ ....... /" .\ 

... ~~ .... ,: ~ •• ~ .~ .~ .... ', ........ u- : ~. rOO 

~o limit 

. 
No l:imit 

N:> limit 

Same as above until Deceni:ler 1977. 
.Allowed thereafter if authorized 
by statute" executive order, 
ordinance; court rule" decision, or 
order" as construed by appropr.iate 
State or local officials • 

.., :~ ;. .... 

. . , . . : 



U1 
a . 

.. - .. - - - .. - .. 
1-26-~W. Right to judicial review of contested cases-Prelim­

inary agency actions.-A person who has exhausted aU adminis­
trative remedies available within the agency and who is aggrieved 
by a final decision in a. contested case is entitled to judicial 
review under this chapter and under procedures set forth in 
chapter 21-33. 'fhis section does not limit utilization of or the 
scope of judicial review available under other means of review, 
redress, relief, 01':' trial de novo provided by law. A preliminary, 
procedural, or intermediate agency action or ruling is immediately 
reviewable if review of the final agency decision would not :p.."::;)­
vide an adequate remedy. 

Source: SL 1966, ch 159, § 15; 1972, 
ch 8, § 26. ' 

Agency. 
Tho state commission on elemen­

tary and secondary education is an 
"agency" within I.he meaning of the 
Administrative A l'ocedures Act and 
electol's and taxpayers of a school dis­
trict had right to judicial review of 
the commission's ar.tion creating a 
new school district. Elk Point Inde­
pendent School Dist. No. 3 of Union 
County v. State Comm. on Elemen­
tary and Secondary Education (1971) 
85 SD 600. 187 NW 2d 666. 

State Bank of Canton (1973) - SD 
-, 213 NW 2d 459. 

Competing bank institutions were 
the only parties having sufficient in­
terest to appeal errors of the b!lnkin~ , 
commission in chartering an addition- • 
al bank in a manner contrary to the 
legislative standards set forth in 
chapter 51-17. Valley State Bank of 
Canton v. Farmers State Bank of 
Canton (1973) - SD -, 213 NW 2d \' 
459. 

School Districts. 
Where state commission on ele­

mentary and secondary education de­
tached part of independent school 

Parties to Appeal. district and attached it to another 
Since §§ 51-17-15 and 51-16-39 iudi- independent school district, county 

eated legislative intent to protect in- board of education had right of re­
terests of . existing banks in hearings view under this act. Custer County 
on applications for new bank char- Board of· EdUcation vt.. ~tate Comm. 
ters, competing bank would be "ag- - on Elemeniary·andSecondary· Educa-' 
grieved" if its interests 'were not tion (1972) 86 SD 215, 193 NW 2d 
properly protected, and competing '586. ' 
bank alleging ,disregard of those in-
teI'i.lsts bybankillg commission was Collateral References. 
entitled to appeal. Valley State Bank 
of Canton v. Fg,L'mers State Bank of 
Clmton (1973) ~ SD -, 213 NW 2d 
459. 

Competing banking institutions .ag­
grIeved by action of banking commis­
sion were entitled to appeal even 
though not specifically named as par­
ties, nnd even absent hearing appar­
ently required by § 1-26-1. Valley 
State Bank of Canton v. Fanners 

Administr'ative Law and Procedure 
e=>651 et seq, 

2 AmJur 2d, Administrative Law, 
§ 553 et seq. 

73 CJS, Publie Administrative 
Bodies and Procedure, § 160 et seq. 

Constitutionality of statute penaliz­
ing unsuccessful appeal to court from 
action of administrative board, 39 
ALR 1181. 

.. - -- _ .... - - -Court review of u'dministrative de­
cision, effect of, 79 ALR 2d 1141. 

Propriety of certiorari to review 
decisions of public officer or board 
granting, 'denying, 01' revoking per-

mit, ccrt.ific:atc, or license required as 
condition of exercise of particular 
right or privilege, 102 ALR 534. 

Propriety of certiorari to review 
decisions of tax boards, 77 ALR 1357. ' 

23-5-3. Criminal records of inmates of penal institutions-Pro­
curing and filing.-The attorney general shall procure and :file for 
record the fingerprint impressions and othel' means of identifica­
tionand statistical information of all persons contained in any 
workhouse, jail, reformatory, penitentiary, or other penal institu­
tions together, with such other information as he may require 
from' the law enforcement officers of the state and its subdivisions. 

Source: SL 1935, ch 97, § 6 (3); 
193'1, ch 104, § 3; SDC 1939) § 55.1606; 
SL 1966, ch 161, § 5. 

Cross-References. 
Compilation 'of -statistical informa­

tion by director of criminal stat!stics, 
§ 23-6-4. 

Warden's register of convicts re­
ceived, § 24~2-3. 

'Warden's register respecting con­
duct and personal histOI'y of prisoner, 
§ 24-2.-19. 

... "".: . 

23-5-4. Finge~prints' to be taken and forwarded"c)ll:'a:;i:ests­
Failure of officer to take and report, 'Rliidemeanor, penalty.~It is 
made the duty of the sheriffs of the several counties of the state, 
the chiefs of police, marshals of the cities and towns, or any other 
law enforcement officers and peace officers of the state, immediately 
upon the arrest of any person for a felony or misdemeanor, exclu­
sive of those exceptions set forth in § 23-5-1, to take his finger­
prints according to the fingerprint system ·of identification estab­
lished by the division of criminal investigation, on forms to be 
furnished such sheriffs, chiefs of police, marshals or other law 
enforcement or peace officers and to forward the same together 
with other descriptions as may be required with a history of the 
offense alleged to have been committed, to this division for classi-' 
fication and :filing. A copy of the fingerprints of the person s() 
arrested, shall be transmitted forthwith hy the an'esting officer to 

·the·federal bureaq-of inve.§tjgation in Washington, D. C. ' _ 
' .... :Any officer- requh'ed under 'the provisions of this section to take 

:andJyeport fingerprint records, who shall fail to take 'aJfd report 
·such"re"c'Qi.ds as is requirett"'by"this section,"shallbe guilty of.a 
-:miSdemeanor~ and.upon-conVic"Hon thereof, shall be punished by"a 

fine of not more than one hUlldred dollars or imprisonment not ex­
ceeding thirty days, Or by both. 

SIH1.rce: SL 1935, eh 97, § 6; 1937. 
eh lrJ4, § 8; SDC 1939, §§ 55.1607. 65.-
9006; SL 1966, ch 161, § 6. , 



---~---~----~------
23.5.7. Records for identification of prisoners-Filing and pre­

serving in department or institution-,Restrictions as to useo-All 
})hotographs, impressions, measurements, deSCliptions, or records 
taken or made as provided for in § 23-5-6 shall be filed and pre­
served in the department or institution where made or taken ~mU 
shall not be published, transferred, or circulated outside such de­
partment or institutions, nor exhibited to the public or any p~rson 
or persons except duly authorized peace officers unless the subject 
of such photograph, measurement, description, or other record 
shall have become a fugitive from justice, or shall have escaped 
from a penal or loeformatory institution. 

Source: SL 1921, e:lt 186, § 2; SDC 
1939 & Supp 1960, § :i401614. 

23-5-8. Warden of penitentiary-Furnishing of identification of 
inmates, transmission to division of criminal investigation.-The 
warden of the penitentiary shall furnish photographs, fingerprints, 
and other identifying information of all inmates received at such in­
stitution and shall transmit the same to the division of criminal 
investigation. 

Source: SL 1935, ch 97, § 6 (2); Cross-Reference. 
1937. eh 104, § 3; SDC 1939, § 65.1605; Warden'S register of convicts re· 

~ SL 1966, ch 161, § 4. ceived, § 24-2-8. . 
23-6-4. Statistical infonnation-Compilation by diredor.-The 

director shall collect and compile information, statistical .and oth~ 
erwise, which will, as far as practicable, present an accur'ate sur­
vey of the number and character of crimes committed in Ute state, 
the extent and character of delinquency, th!LOpera!i.Q!l~.,9Lthll,Po­
li~Jro>;t~C;:!.ltmg-.!lttorneys, courts and other public ager.\cies of 
criminal justice, and the -operations 'of pemil and refol'matol.':Y insti­
tutions, probation, parole, and other public agencies concernl~d with 
the punishment or treatment of criminal offenders. He shan include 
such information as may be useful in the study of crime an(1 delin­
quency and. the causes thereof. fol.' the administration of cdminal 
justice, and for the apprehension, punishment and treatm,ent of 
criminal offenders. _ 

Source: SL 1939, eh 138, § 3; SDC 
Supp 1900, § 55.15A03. 

Cross-Reference. 
Procuring and filing erimirllli ree­

ol'ds of inmates of pennI institutions 
§ 23-5-3. 1 

23-6-9. Copy of available information-Furnishing to law en­
forcement agencies.-Upon request therefor and payment of th~ 
reasonable cost, the director shall furnish a copy of an available 
information and of records pertaining to the. id.entification and his­
tory of any person or persons of whom the ~bureau has a rec;(,l'r.~, 
to any similar governmental bureau, sheriff, chief of 1)olice, 1Y-' .... )" 
cu~ing attorney, attorney genel'aI, or any officer of similar l'ankand. 
descriPt.iO? of the federal gove:nment, or of ~ny state or territoryl 
of the Umted States or of any msuIar, possesslOn thereof, or of the I 
District of Columbia, or of any foreign countl'Y, or to the judge of 
any court, before whom such person is being lii"'QSecuted, or has 
been tried and convictei!, or by whom such pei'son may have been 
paroled. 

Source: SL 1939, ch 138, § 10; SDC 
Supp 1960, § 5U5A10. ' 

23-6q14. Access to files and records of bureau.:--The GovernoI.':. 
and perso~s specifically authorized by the director, shall have U'c­
cess to the files and records of the bureau. No such file or record 
of information shall be given out or made public except as provided I 
in this chapter, 01' except by order of court, Qr except as may be 
}lecessary in co;nn~tiQn :wi~h any ~ri!lllt!.~Unvestig~tion .in the judg­
ment of the Goyemor .or director, for the apprehension, identifica­
tion oi' trial Qf:~ person;, or' p~rsollsJ accused of -crime,-or for the 
identification9~ ~eceaSed,pe:t:RoU.s,-,O.~·for-)he identIfication of prop.; erty. . . __ .. _--, _.'- -, - .: '... -; " .' , -. ---, ... 

• • • .. ~ • - • ". • '"';:... • ,> 

Source: SL 1939, eh 138, § 14; SDC 
SUpp 1960, § 55.15.\14. 

26·.s-19.5. Police records of children talten into temporary cus­
tody~-'rhe loecords of law enforcement officers concerning all chil. 
dren taken into temporary custody or issued a summons under the 
provisions of this chapter shall be maintained . separately from: 
the records of arrest and may not be inspected by or disclosed to; 
the public including the names of children taken into temporary 
custody or issued a summons, except: 

(1) By order of the court; 
(2) Wnen the court orders the child to be held for cr'iminal pro- \ 

ceedings, as provided_ in.§2..6-11-:4.;_o~,. . .. c .c ~- ·--=c===c~= .,,="=;=~,,~-c= 

(3) When there has been a criminal conviction, and"<l presen-
tence investigation is being made on an application for 
probation. 

Source: SDC 1939, § 43.032.0 as en· See Colo R<2v Stat Ann 1973, § 19-
acted by SL 1968, eh 164, § 14. 2-102 (5). 



-----------------------------------------------------------.............. ---
---~---------------26-8-19.6. 'Il:ansmiU,ai of iingerprinis,pitctograpbs or other 
infotm'dtion prohibited except on court order_Except in the case 
of a felony or misdemeano~' involving moral turpitude, no finger­
print, photograph, name, address, or other information concerning 
identity of a child taken into temporary custody or issued a sum­
mons under the provisions of this chapter may be transmitted to 
the federal bureau of investigation or any other person or agency, 
except when pennitted by order of the court. 

SGnrcc: SDO 1939, § 43.0320 as en- Sec Colo Rev Stat Ann 1973, § 19-
ncted by SL 1968, eh 164, § 14. 2-102 (6). 

26·8·33. Persons permitted to inspect records of court proceed­
ings and social studies and repons.-Records of court proceedings 
shull be open to inspection by the parents or guardian, their at­
torneys, and other interested parties in proceedings befote the 
court_ and to any agency to which custody of the child has been 
transferred. 

With consent of the court, records of court proceedings may be 
inspected by the child, by persons having a legitimate interest in 
the proceedings and by persons conducting pertinent research 

~ studies. . 
Probation officers' records and reports of social and clinical 

studies acquired for use by the court in dispositional hearings shall 
not be open to inspection, except by consent of court. 

Fort the pw:poses of this section the records of juvenile proba­
tion officers shall be deemed records of '"Ie court. 

Source:. Sf.. 1921, ell 141, § 2; SDO 
1939, 143.0327, Sf.; 1968~ ch 164, § 16. 

26-8-34. Court order requirCd. fQr publication ot' broadcasting 
nantes in news ntedin.-cr'he n~meJ~ picture, place of:residence, CYt 
identi~y Qf any <!hi!d, par~p.t, guardian, other custodian, or any 
person appe(~r.ing as a witness in pr9ceedings under this chapter 
shall ~Qt bo published or broadcast'in any news media, nor given 
.j.\:ny oth@ publicity,. unless for good cause it is specifically permit­
ted by order of the court. 
&~; st, 1909, clt.298,. §1; 1915~ 1939, §U3.0301, 43.082'1; Sf.. ::'968, ch 

~h 11.9, § 1; nc 1919. § 9972,. SDO 164, § 16 • 

..... /-. :/ 
~_~------_,~.----..... ----------------------------------~ 

26-8-57.1. Sealing of reeords of adjudication.-Any person who 
has been adjudicated under this chapter may petition the court for 
the sealing of his record and shall be so informed at the time of 
adjudication. Such petitiollshall be filed no sooner than two years 
after his unconditional release from parole supervision. 

Upon the filing of a petition, the court shall set a date for a 
hearing and shall notify the state's attorney and anyone else whom 

the court has reason io believe may have relevunt illformaiioll 
about the petitioner. 

The court shall order sealed all records in the petitioner's case 
in the custody of the court and any such records in the custody of 
any other agency or official, if at the hearing, the court finds that: 
the petitioner has not been convicted of a felony ot: of a misde­
meanor involving moral turpitude and has not been adjudicated' 
under this chapter since the termination of the court's jurisdiction 
or his unconditional release from parole supervision; no proceed­
ing concerning a felony or a misdemeanor involving moral turpitude 
or a petition under this chapter is pending or being instituted 
against him; and the rehabilitation of the petitioner has been 
attained to the satisfaction of the court. 

Copies of the order shall be sent to each agency or official named 
therein . 

Inspection of the records included in the order may thereafter 
be permitted by the court only upon petition by the person who is 
the subject of such records, -and only to those persons named in 
such petition. 

Source: SDC 1939, § 43.0321 as cn- See Colo Rev Stat Ann 1973, § 19-
acted by Sf.. 1968, ch. 164, § 15. 1-111. 
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2:02:03, 
2:02:02 
2:02:03 
2:02:04 
2:02;05 

Sectj,on 
2:02:01:01 
2:02:01:02 

2;02:01:01. 

ARTICLE 2:02 

BUREAU OF CRIMINAL STATISTICS 

Definitions 
Completeness and Accuracy of Records 
Access and Review 
~eneral Reporting Requirements 
General Administrative Procedures 

I 

CHAPTER 2:02:01 

DEFINITIONS 

Definitiions 
Scope of Applicability 

p'~finitions. Words used in Chapter 2:02, unless 

t~ho context plainly requires otherwise, mean: 

(1) "Criminal history record information" means information 

collectod by criminal justice agencies on individuals consisting 

of identifiable descriptions and notations of arrests, detentions, 

indictmonts, informations, or other formal criminal charges, and 

any disposition arising therefrom, sentencing, correctional super­

vinion, and rel,~ase. 'l.'he term does not include identification 

information.such as fingerprint records to the extent that such 

information does not indicate involvement of the individual in the· 

criminal justice system1 

(2) IlCrimi.nal Justrice Agency" means a governmental agency or 

subunit. which performs any of the following activities: collection 

and dissomination of criminal histroy records information, detection, 

upp,rohension, dotention, pre-trial release, post-trial release, 

l}%'osecutionl adjudication, correctional supervision or rehabilitation 

Of peroons accused of or convicted of a criminal offense. 
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(3) "Director" means the director of the bureau of criminal 

statistics as defined in SDCL 23-6-2; 

(4) "State registry" means the registry of criminal history 

record information maintained pursuant to § 23-3-16 and Chapters 

23-5 and 23-6 of the South Dakota Codified Laws. 

General Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
Law Implemented SDCL 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23-6-6 inclusive. 

2:02:01:02. Scope of Applicability. The rules in Article 

2:02 apply only to the criminal histor.y record information kept 

in the state registry by the division of criminal investigation 

pursuant to § 23-3-16 and Chapters 23-5 and 23-6 of the South 

Dakota Codified Laws. 

General Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
Law Implemented SDCL 23-5-1, 23-5-2, 23-6-2, '23-6-4 through 
23-6-6 inclusive. 

Section 
2:02:02:01 
2:02:02:02 
2:02:02:03 
2:02:02:04 
2~·02:02:05 

CHAPTER 2: 02: 02 

COMPLETENESS AND ACCURACY OF RECORDS 

Completeness and Accuracy of Records 
Retroactive Applicability 
External Audit Procedure 
Internal Audit Procedures 
Records Required to Facilitate Audit 

2:02:02:01. Completeness and Accuracy of Records. Criminal 

history record information maintained in the state registry shall 

be complete and accurate and if the registry contains information 

that an individual has been arrested, the registry shall also 

include information of any disposition in South Dakota which has 
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occurred in regard to the particular case and individual, within 

ninoty (90) days after the disposition has occurred. 

Genoral Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
Law Itrlplcmontcd SDCL 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23-6-6 inclusive. 

2:02~02:02.. r~etroactive AEElicability. Rule 2:02:01 shall 

aPl>ly to all. arrests made after Harch 19, 1976. 

General Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
Law Implem(mted SDCL 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23~6-6 inclusive. 

2:02;02:03. External Audit Procedure. Local criminal justice 

agencies making inquiries of the state registry of criminal history 

records are authorized to make periodic inquiries of the state 

registry for current disposition records to insure that the cur­

rent disposition information required by rule 2:02:02:01 is entered 

on the state's registry files. 

G(i}nlu:a.l Authority SDCL 23-5-1, 23-5--2, 23-6-2, and 1-26-1(7) 
Law Implemente.d SDCL 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23·6~6 inclusive. 

2:02:02:04. !.~rna1 Audit Procedures. At least once every 

year, the director shall select a representative sample of files 

in the state registry and audit such files to insure compliance 

with tho provisions of 41 Federal Register 11714. 

Gonoral Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
LU\'l Implemented SDCL 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23-6-6 inclusivo. 

:a:.O:'h02:05. ~~ds Required to Facilitate Audit. To facili­

tate thonudit provided by rUles 2:02:02:0'; and 2:02:02:0r;t, the 

stato X'('l,gistry shull maintain records which show the date on which 

criminnl history record information is received by the state 

rQCJidtry and, if such information is disseminated to someone other 
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than a state, local or federal repository of criminal history 

record information, the date of the release of such information 

and the identity of the person or agency to whom it is released. 

General Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
Law Implemented SDCL 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23-6-6 inclusive. 

Section 
2:02:03:01 
2:02:03:02 
2:02:03:03 
2:02:03:04 
2:02:03:05 

2:02:03:06 

CHAP'l.c:R 2: 02: 02: 03 

ACCESS AND REVIEW 

Access and Review 
Requests for Corrections in RecorJ 
Request for Dissemination of Information 
Notification of Agencies Receiving Information 
Limitation on Access and Review of Criminal 
Rer,ord Information 
Specific Agencies Authorized Access to Registry 
Information 

2:02:03:01. Access and Review. Any individual shall have the 

right to review his or her criminal history record information 

file maintained in the state registry and to obtain a copy of the 

same at his or her expense. Review of criminal history record 

information under this rule shall be available only upon verifi-

cation of the identity of the individual and at times which do 

not place an undue burden on the state registry. 

General Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
Law Implemented SDCL 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23-6-6 inclusive. 

2:02:03:02. Requests for corrections in record. If an individ­

ual finds material in his criminal record history information file 

in the state registry which he believes to be inaccurate or incom-

plete, he may request that the necessary corrections be made in 

his record file. If the state registry refuses to make the 

requested changes, individuals shall be entitled to appeal the 
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duci!;iOH ulHler the provl.aions of SDCL 1-26-30. 

t;"tWJ",d Author! Ly mJtT, 23-5-1, ;!3-!J-2, 23-6-2, and 1-26-1 (7) 
".,."., IlnpluTrlcmt.nd imCl. 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
), J'~ I)'" () j rw 1 un i V(:,- • 

Upon 

Ij!l,iW,·:H., tin iwlividual whose record has been corrected pursu.ant to 

Tul(~ 2:02:03:02, ohal1 be given the names of all non-criminal 

]Witjeu ii'JolwieN, if aIlY, to whom the data has been given. 

!~I~xw:t'ul Authori.ty SDCl 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
l.d'.'] Implomuntnd S!)(;lJ 23 ..... 5-1, 23-5-2, 23-6-2, 23-6-4 through 
:.C3"··6<~(j illClutiiv(~. 

2:02:03:04. It(t~2--thE~j.2n 9£ Agencies Receiving Information. If 

lIn lndividual 1 s r~cord is corrected under the provisions of rule 

2:0:4:0J!02 1 tho stat(~ registry will notify all criminal justice 

tHJlmeiu:1 l)f tho (!()rrcctcd information. 

(i!·fwt".tl AUU1()t"ity SVCTJ 23-5-1, 23-5-2, 23-6-2, and 1-26-1 (7) 
!nlW Imp.l!·tncmtcH.1 SDt.:!! 23-!5-1, 23-5-2; 23-6-2, 23·~6-4 through 
ll-b-b inulunive. 

2:02:03:0G. Limitation on Access and Review of Criminal Record 
N::;'-~""r>_~'"'-.t .. _>et".<t.. ___ ....;..;. _____ .....:._ __ ~ __ _'__..:..;...__"_"""""__'__'____'___'__""'____.;;....:c._____'_'_ 

Ill:L!~rp:l\,t~t9!t. An indi.vidual's right to access and review of his 

OY' hnr tn:jminlll hi story record information I shall not extend to 

d.ltd t,;nnLllint'd in intolligence, investigatory or other related 

i J It:!t; r tUHi Bllltll not b(.~ construed to include any other information 

th,m ('n'lminl,.11 histo:cy rucord information as defined in rule 2:02:01:01. 

n\'Ut~ral Authori.ty Huer, 23-5-1, 23-5-2, 23-6-2, and 1-26-1 (7) 
Init"'lInpll'mf'ntl~d ~~nCI4 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
~J~b~b inuluoivu. 

,,!: 02: O~l: Oh" !~l)~~\:.t~l;..s..,i\I;.t9.!!!;i~_~~ A':.ltll2.J?izcd Access to Registry 

Jnfonnatiou.. Pm,·t:1un.nt to SDCL 23-6-14, and witllC'nt i-eing limited 
.:: ·-,1 ,':;1 ~)',;l.",!:-_::., ~'"' 'k;-",<M''<:':;!'''>< 

b) tIw t nll oNj n'1 f tIl(' diroctor specifically authorizes access to 

57. il 
t~:'<4""""., _' ............... .: ..... ..-., ___ ~ ____ ,_ ... ,_' ___ ,. ____ ,., ___ ". 
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information in the state registry to the following, for official 

purposes to: • 

1. The Governor of the State of South Dakota • 
. 2. Criminal Justice Agencies for the Administration of 

Criminal Justice. 
3. Criminal Justice Agencies for the purpose of criminal 

justice agency employment. 
4. Federal agencies where required by federal statute or 

federal executive order for security clearance, employ­
ment or international travel. 

5. Pursuant to court orders. 

General Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
Law Implemented SDCL 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23-6-6 inclusive and 23-6-14. 

Section 
2 : 02.: 04 : 01 

2:02:04:02 

2:02:04:03 

CHAP'l'ER 2: 02: 04 

GENERAL REPORTING REQUIREMENTS 

Reporting Deadline for Criminal History Records 
Information 
Repo-rting Deadline for Criminal Records History 
Information on Repeat Offenders 
Consequences of Noncompliance 

2:02:04:01. Reporting Deadline for Criminal History Records 

Information. All agencies required to report criminal history 

record information to the state registry shall submit the 

information to the state registry within ten working days of 

the availability of the information to them. 

General Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
Law Implemented SDCL 23-5-1, 23-5-2, 23-6-2, 23-6~4 through 
23-6-6 inclusive. 

2:02:04:02. Reporting Deadline for Criminal Records Histo~x, 

Information on Repeat Offenders. All agencies required to report 

criminal history records information to the state registry shall 

report all information relating to persons having their fourth 

felony arrest or second felony conviction within forty-eight hours 

58. 
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of the information being availat\e to them. 

Gunaral AuthQrity SDCL 23-5-1, 23-5-2, 23-6-2, and l-26-l{7) 
X/a", Impl.('lffi<Hlted soer; 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23-G-6 inclusive. 

2:02:04:03. f2lle.£Sl~~,ccs 0;( Noncompliance .. Failure to 

comply wi.th rules 2:02:04:01 and 2:02:04:02 will make an 

uguncy roquBsting information from the state registry 

irwl ig ib1e to receive any information from the state registry or 

aGBiztancG [rom the dirci!ctor until the submission of all required 

c:riminal history recor{is information is completed according to 

the rules in ARSD Article 2:02. 

Ocm(.)rul Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
I,tlw Imp1()ment;od SDCL 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23-6-6 inclusive. 

CHAPTER 2:02:05 

r:1:illgl~.l:...l.~PMINISTRA'rIVE PROCEDURES 

fhwtion 
~~:02:05:01 Requests for Declaratory .Rulings 

2: 02 ~ O£): 01. ,~~~.gucste. for Declaratory Rulings. Petitions may 

1m f:ilod with tho director for the purpose of requesting a declar-

utory ruling as to the applicability of any statutory provision 

or rule includod within the scope of Article 2:02 or any final 

ortier of thu director to a given set of facts included under 

Article 2:02. The petition shall be in writing and contain all 

P(~:rt~:iIlt.'nt fact.s neC~SS('lry to inform the director of the nature 

Q£ tht.~ problem on which a ruling is requested. The director may 

lI.Hl\:H.mt; more facts whore necessary upon which to make his ruling. 

General Authority SDCL 23-5-1, 23-5-2, 23-6-2, and 1-26-1(7) 
1,,-1.\'1 !mph\mantod S!)CIJ 23-5-1, 23-5-2, 23-6-2, 23-6-4 through 
23-6-6 inclusive. 
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