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INTRODUCTION 

This memorandum is intended to survey the current law relating to eye-witness 

identification evidence, as presenten in Pennsylvania cases. The coverage is reasonably 

comprehensive, with emphasis placed not only on the constitutional questions addressed 

in the Wade-Gilbert-Stovall trilogy_ but also on such other a~eas as sufficiency of evi

dence, jury instructions, non~constitutional evidentiary problems and nuts and bolts pro

cedure. While the bulk of the material is presented in bl:~ck ;t,etter law style, with 

citations to specific cases for further reference by the practitioner, unsettled areas 

have been given more analytic treatment. It is hoped that th\,s approach will provide 

defense counsel with ammunition for innovative representat-:'on as well as ready access 

to helpful caselaw for dealing with the common identification issues. 



I. THE RIGHT TO DEMAND OR ~FUSE A LINEUP 

A. Reguesting A Lineup Or Other Pre-Trial Confrontation 

One of the most crucial concerns of a lawyer is not to have his client sugges· 

tively displayed to a witness at the first court procedure, espe,~ial1.y whel.·e there has 

been no previous identification procedure. Until recent 1y, a c.t:imiI'lal defendent; was not: 

thought to have a right to demand a lineup before this initial L!ourtroom confrontation 

(e.g. the preliminary hearing). 

Earlier cases did discuss this issue. The United States Ci;t:cu~t Court 0.1" 

Appeals for the District of Columbia voiced its concern over the po~sibi1ity that if 11 

defendant were to appear at a preliminary hearing without counsel having first been 

appointed for him, then the possibility of his being singled out at the preli.minary 

hearing would be great. The Court felt that this was unfair in an idll!utiflr.:atlon case. 

So, while the iss~e before the court had to do with the right to cOLmse1, the court 

thought that: if counsel were appointed before the preliminary hearing, counsel could" 

" help protect his client fLom being suggestively presented to ttle wi·tness. The court 

thought that a request for an impromptu or formal lineup wo~ld be an appropriate request 

in identification cases. Mason y. United States, 414 F.2d 1176 (D.C. Cir. 1969). 

In other. situations, defendants have asked motion-to-suppress courts an<it.~\trial 

courts to allow them to sit among the spectators during the testimony of thE( identifica

tion witnesses. The Third Circuit has said that such a request is withirl the sound. 

discretion of the trial court. Qnited State~ y. Edwards, 439 F. 2d 150 (lrd /fi.~. 1971'). 

In Commonwea1t~~. McGonigle, 228 Pa. Super. 345, 323 A.2d 733 (1974) tIle Superio~ Court 

could find no authori.ty requiring that the defendant's request be granted. It did not 

foreclose the issue completely; but rather, found that since the complainant had EE.~- .~. 

ous1y made a tentative photo identification of the defendant, his request to sit among 

the spectators was !l.ot improperly denied. 

In Commonwealth:!... Evans, 460 Pa. 313, 333 A.2d743 ~1975), the defendant 

argued to the Supreme Court that he had a constitutional right to a lineup. Apparently, 

this argument was based on the Fourteenth Amendment's guarantee to due process of law. 

The court simply said that it could "find no support in law for this proFositi.on."l 

Shortly after Evans, the Pennsylvania Appellate Courts handed down two deci

sions with probably the strongest language up to that date concerning a defendant's (I 

1 The Evans opinion does not disclose whether there ever was';! .. timely request for a 
pre-trial lineup. 
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right to demand a fair confrontation procedure. Both cases were also bottomed on due 
\ 

process cla'ims, but this time, the nature of the claims were more specifically stated. 

Relief was granted by the Supreme Court in Commonwealth y. Wilder, 461 Pa. 597, 

337 A.2d 564 (1975), a rather unusual case, where the court found a violation of - essen

tially - a Brady due process right. 2 In Wilder, the complain~nt was shot. He said that 

he had been shot by "two black kids." Shortly after the shooting Wilder was found as a 

passenger in a car similar to the described getaway car. The weapon used was found in the 

car. Wilder claimed that he had just gotten into the car before he wc:.s arrested and that 

therefore he could not have been one of the two black males seen driving away from the 

scene. He demanded a confrontation with the complainant. The complainant was in the 

hospital, but apparentl~ well enough to talk to people. The police refused, and the 

complainant died twenty-four days after the shooting, without participating in a con

frontation. 

In analyzing this situation, the court first Lecognized the li£~ principle that 

"suppression by the prosecution 0:' evidence favorable to an accused upon request violates 

due process where the evidence is material to guilt." Second, the court held that the 

police action in denying the requested confrontation was, for all intents and purposes, 

action by the "prosecution" Next, the court cited Commonwealth y. ~mith, 417 Pa. 321, 

208 A.2d 219 (1965) for the proposition that "state refusal to obtain disclosure of vital 

information may amount to a trial lacking due process." Finally, the court cited Lewis y. 

Lebanon Court of Common Pleas, 436 Pa. 296, 260 A.2d 184 (1969) for the proposition that 

the prosecution could not interfere in the right of the defendant to have access to an 

otherwise willing witness. Putting these principles together (and in noting that Wilder 

was almost forty years old in a case where the twenty-three year old victim hgd said that 

two "kids" had shot him) the court noted that the evidence (the confrontaticm) sought by 

Wilder had "at least the potential for exculpation", and that the police refusal to allow 

the confrontation "effectively precluded" the confrontation. 

After stating that the police could only refuse to allow the confrontation where 

the victim is unable to cooperate in the confrontation, the case was remanded for findings 

of fact concerning this issue. Justices Roberts and Manderino, concurring, pointed out, 

that if the confrontation had been improperly denied, the appropriate remedy would be a 

discharge, because, since the complainant had died, Wilder now would never be able to 

receive a fair trial. 

2 Wilder was convicted of murder. He filed a PCHA petition alleging the unconstitu
tional suppression of evidence by the Commonwealth. 
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Finally, while the facts of this case indicated a good chance that the con

frontation would result in evidence favorable to the defendant, the Smith and Lewis cases 

relied upon by the court do not :t'equire any kind of "apparent" or "prima facie" finding 

that the evidence WOllld be favorable to the defendant. The Smith court, in holding that 

the defendant was entitled to eyewitnesses' statements to the Federal Bureau of Investi

gation, did not require the defendant to show that the statements actually contradicted 

the eyewitnesses' trial testimony. Similarly, the Lewis court stated that "if it is 

Eossible that [the witness] might have evidence which is favorable to toe defendant, then ~ 

the suppression of that evidence may well constitute a denial of due process" 436 Pa. 296, 

302. 

While the Wilder case does not actually address itself to the issue of whether a 

defendant has the right to demand a lin~up (the Wilder. court did not intimate whether the 

confrontation should be one-on-one or in the form of a lineup), we believe that the 

language is broad enough that in certain fact situations, a lineup might be granted on its 

rationale. 

Although Evans and Wilder leave open the Supreme Court's view on lineup requests, 

in Commonwealth v. Garland, 234 Pa. Super. 241, 339 A.2d 109 (1975), the Superior Court did 

strongly intimate t1"at in certain circumstances a denial of a lineup request may be an 

abuse of discretion. 

'A serious problem arises if the suspect's right to a 
preliminary hearing on the validity of pre-trial detention 
cannot be exercised without exposure to a potentially sug
gestive, one-to-one confrontation ,l7ith the witness. If the 
government's case turns upon the testimony of an identifica
tion witness, and defense counsel forecasts irreparable sug
gestivity if the witness appears at the preliminary hearing, 
his remedy lies in a motion for a lineup order to assure 
that the identification witness will first view the suspect 
at a lineup, rather than in the magistrate's hearing room. 
The magistrate or judge should grant the motion, unless cause 
to the contrary is shown, since a lineup conducted by the 
police, with the attendance of defense counsel, assures or 
promotes the reliability of the identifications and is there
fore in the interest of justice.' United States v. Smith, 
473 F.2d 1148, ':USO (D.C. Cir. 1972). - - --

234 Pa. Super. 241, 244-245, 339 A.2d 109, III (footnote). 

The Garland court, however, did not find an abuse of discretion in refusing the 

defendant's motion for a lineup, because the victim had given a full, accurate descrip

tion, had previously identified the defendant's photo, and had a good opportunity to 

observe his assailant. 

-3- I 
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It is interesting to note that the Smith standard, which the Garland court 

a.pprovingly cited, states that a motion for a lineup should be granted unless cause to the 

contrary is shown. This, we suggest, significantly changes the burden when defense 

counsel moves for a lineup. 

':thereafter, in Connnonwe~.lth y. Sexton, __ Pa. Super. , 369 A.2d 794 (1977), 

five ju~ges of the Superior Court did hold, in a case where there had been no pre-court

room identification confrontation, that the Connnon Pleas judge incorrectly denied defense 

counsel's pre-certification hearing motion for a lineup. Judges Hoffman and Cercone not 

only concluded that there was an abuse of discretion in deny~ng the lineup, but also said 

that the oue-on-one confrontation was unnecessarily sugg~stive. These judges ordered a 

remand for a hearing to determine whether this unnecessarily suggestive confrontation 

tainted the trial identification. Judges Van der Voort and Spaeth agreed with this re

sult, but did ~ think it was error to refuse the request for the lineup. Although 

Judges Price, Watkins, and Jacobs dissented, and would have affirmed the convictiQn, they 

stated: 

A pre-trial lineup, where the witness has not seen the 
accused since the time of the alleged crime, is undoubtedly 
an excellant method of testing a witness's ability to iden
tify the perpetrator. It is certainly injudicious of a court 
to deny ~ request for a lineup without a very good reason for 
doing so. [Citation omitted]. It is irresponsible of the 
Connnonwealth to oppose such a request. 

369 A.2d 794, 799. 

They argued, however, that there was ~ remedy for this abuse of discretion! 

'They stated that there is no "right" to a lineup and that the granting or refusal of such 

is "totally within the discretion of the court"! While advocating this unique proposi

tion, the three judges correctly did point out that Judges Hoffman and Cercone were. in 

effect, B2! giving any remedy to the defendant for the abuse of discretion in denying the 

lineup. The remand was simply for determining whether the unnecessarily suggestive con

frontation tainted the trial identification. The dissent would have affirmed the judg-

ment , since the record - in their opinion - adequately showed an untainted, independent 

bal'lis. 

We suggest that besides the remedy of remand for a taint hearing, there is the 

... additional remedy of discharge. As Justices Roberts and Manderino noted in Wilder, if 

the defendant can not get a fair trial on remand, the appropriate remedy would be a dis

charge. 

This drastic remedy was ordered by the court in United States v. Caldwell, 481 

F.2d 487 (C.A.D.C. Cir. 1973): 

-4-
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We have no quarrel with the District Court's findin&h" 
that the situation is beyond repair L~ that tribunal, either 
on the present record or on one to be made in a new trial. 
Thus, we think that the interests of justice require that 
the conviction be set aside and the case remanded to the 
District Court with directions to dismiss the indictment. 

Quite simply, the Caldwell court meant by "the situation is beyond repai:C" that 
,I 

once the pre-trial lineup was improperly denied, and the witness was allowed to'sit through 

the entire proceedings - viewing the defendant - it would be impossible to ever put the 

state of the witness's ability to identify the defendant back to where it should have be~n 

before the one-an-one courtroom confrontations. 1/ (\ ~f' 

While dismissal is a drastic remedy, the Caldwell reasoning is not unSOIDld. As 
() 

a result of a trial judge IS ,i}ouse of discretion in. denying a fair and proper confrontati:bn 

procedure, the defendant is subjected to an unnecessarily suggestive confrontation, ,the 

effects of which can never be undone. In essence, the defendant cannot receive what .coul.% 

have been an unquestionably fair trial. 

Besides the due process rationales of Brady and unnecessary suggestivity, a 

third rationale for justifying the granting of pre-preliminary hearing lineups ~ould be 

best described as a due precess pre-trial discovery rationale. Such was the theory in 

Evans y. Superior Court of Contra ~ County, 522 P.2d 681 (Calif. 1974).3 

In this Evans, the court noted th~at the prosecutor has the ability "to compel 4'" 
'I 

lineup and utilize what favorable evidence is derivedll from the linetip in its prosecution. 

("Favorable", in this context, means an identification of the suspect.) Holding that this 
;:j 

was, in effect, pee-trial discovery for the prosecutor, the court held that fairness 

require~ "that the accused be given a reciprocal right to discover and utilize contrary 

evidence. ',I C'Contrary", in this context, means an inability to make an identification.) 

This court also showed great concern to "protect" or "preserve" the witness's ~ 

"memory" or "ability to observe" before it is affected, tainted, or dli!stroyed, by an unfair 

or suggestive confrontation. In essence, the com:t recognized that the witness I s memory, 

of his assailant's features is, essentially, "evidence"; and that if th'e defendant: is libt, 
", " 'b 

first allowed to test or "discover" that evidence at a fair confrontation, that "evidence')' 

will forever be destroye~ (or, at leagt, incapable of being reco~structed). 

Again, it did not concern the court that the prosecutor aid not actually {{pos

sess" this "evidence". It was sufft.cient that the pros~buto~ or police could ~easily 
\'\ 

'\7 

3 " 
Closely related to the "discQ\~~ry" rationale was also the court's conc.enl witJ~ Brady 

disclosure of favorable evidenc~. ", 
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conduct a procedure - a lineup - so that this "evidence" could come to light. 4 Thus, the 

court stated, and concluded: 

Here petitioner seeks to compel the People to exercise 
a duty to discover material evidence which does not now, in 
effect, exist. Should petitioner 'be denied his right of 
discovery the net effect would be the same as if existing 
evidence were intentionally suppressed. It is well sp,ttled 
that the intentional suppression of material evidence denies 
a defendant a fair trial. Brady y. Maryland. 

We conclude . . . that due process requires in an appro~ 
priate case that an accused, upon ti:nely request therefore, 
be afforded a pre-trial lineup in wh:',cl> witnesses to the al
leged criminal conduct can participate. The right to a line!lp 
arises, however, only when eyewitness identification is shown 
to be a material issue and there exists a reasonable liklihood 
of a mistaken identification which a lineup would tend to re
solve. 522 P.2d 681, 685.5 

In summary, while there may be no "pure" due process right to demand a lineup 

before the initial courtroom confrontation between victim and defendant, there are spe

cific due proczss theories which de establish the right. These theories, as discussed 

above, are: a Brady theory which prohibits the Commonwealth frcm suppressing, upon re

quest, evidence favorable to the accused (i.e., an inability to identify the accused); an 

unnecessarily suggestive theory which prohibits the Commonwealth from unfairly exhibiting 

an accused to the victim; and a reciprocal discovery theory which gives th(, accused the 

same rights as the Commonwealth in requiring the accused to participate in a lineup. 

What all these theories recognize is that the victim of a crime has a certain 

mental (and verbal) impression of the criminal which will be destroyed or inadequately 

reconstructed if and when the accused is unfairly presented to the victim for purposes of 

identification. Given this gross evidentiary problem, the only way to guarantee a fair 

trial is to fairly test the witness's "impression" before the eventual and unavoidable 

one-on-one courtroom confrontation. 

"';,ven the right, the problem of the remedy persists when a judge refuses to 

allow a fair, pre-courtroom confrontation or lineup. While a taint hearing might be 

sufficient in some cases, defense counsel can propose the remedy of discharge, relying on 

United States y. Caldwell, supra, and its theory that once it becomes apparent that it is 

4 The court, in an example, opined that if a defendant were arrested for drunk driving, 
it would be a denial of due proce$s to deny him the right to submit to a blood test. 

'5 See, also, State v. Boettcher, 338 So.2d (La. 1976) approving Evano. And, see A.L.I., 
ModelPenal CodeorFre-Arraignment Procedure, §§160.2(4) (d) and 170.2(2) (b), and (8), ,. 
which recommend~ affording a pre-trial lineup to a defendant if he requests it for good 
cause. 
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impossible for the defendant to receive a fair determination of his guilt or innocence l <;,he 

must be discharged from all criminal responsiblity.6 

B. Refusing A Lineup 

The four Constitutional rights cited for the proposition that a person has the 

right not to participate in a lineup are: (1) the F~'J7th Amendment's right against self-

incrimination, (2) the Fourth Amendment's protection against unreasonable seizures of the 

person, (3) the Fifth and Fourteenths' right to equal protection of law, and (4) the 

Fifth and Fourteenth Amendments' right to due process of law. 

In United States y. Wade, 388 U.S. 218, 87 S. Ct. 1926 (1967), the court held 

that having a man appear in a lineup does not violate his Fifth Amendment right not to be 

a witness against himself. Four justices, in dissent, did say that requir:i.ng the man to 

speak, as part of the lineup, was violative of the Fifth Amendment. 

In Schmerber v. California, 384 U.S. 757, 764; 86 S. Ct. 1826, 1832, the:eupreme 

Court stated: 

... both federal and state courts have usually held that (the 
Fifth Amendment privilege] offers no protection against com
pulsion to submit to fingerprinting, photographing, or mea
surements, to write or speak for identification, to appear 
in court, to stand, to assume a stance, to walk, or to make 
a particular gesture. [Footnote omitted). 

Relying on this language, the Supreme C0urt of Pennsylvania has unanimously rejected a 

claim that requiring l:i.neup participants "to smile, speak certain phrases and show thei,r 

hands" violated Fifth Amendment rights. Commonwealth y. Kahley, ___ Pa. --' 356 A.2d 

745, 753 (1976). (U.S. cert. denied). Also, in a hand,qriting exemplars case, the Super

ior Court held that Pennsylvania's constitutional provisions (Article 1, §9 provides, in 

part, that no person can "be compelled to give evidence against himself") gives no more 

protection to a criminal defendant than the Federal constitutional provisions ("no person 

... shall be compelled in any criminal case tQ be a witness against himself"). Common-

wealth y. Moss, 233 Pa. Super. 541, 334 A.2d 777 (1975). 

6 i~ether an interlocutory appeal could be taken from a denial of a motion to dismiss 
under this rationale is beyond the scope of this paper. See, generally, Commonwealth y. 
Bolden, __ Fa. __ , 373 A.2d 90 (1977). If' the district j1.\<;tice re;fuses to order a 
lineup, perhaps an appeal could be' taken to the Common Pleas Court. 
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Apparently, then, the law of Pennsylvania seems settled that neither an appear

.~nce in a lineup, nor words spoken in a lineup, is a violation of the privilege against 

self-incrimination. 

The Fourth Amendment provides that persons have the right "to be secure in their 

persons , .. against unreasonable ... seizures, ... and [that] no warrants shall issue, but 

upon probable cause " Article I, §9 of the Pennsylvania Constitution similarly provides 

that "the people shall be secure in their persons ... from unreasonable ... seizures, and 

no warrant to ... seize any person ... shall is(yUe without ... probable cause ... " 

These protections lead to the proposition that in order for a person to be 

ordered into a lineup, there must be probable cat'.se for so doing. Language from Schmerber 

clearly shows this intent: 

The overriding function of the Fourth Amendment is to 
protect personal privacy ... 86 S. Ct. 1834 . 

... we recognized 'the security of one's privacy against 
arbitrary intrusion by the police' as being 'at the core of 
the Fourth Amendment' and basic to a free society' ... id. 

As a modification of the theory that a seizure of the person requires probable 

cause, the theory of "temporary seizure" has developed. In Adams ~. Hilliams, 407 U.S. 

143, 145-146; 92 S. Ct. 1921, 1923 (1972), the Supreme Court stated: 

... The Fourth Amendment does not require a policeman who lacks 
the precise level of information necessary for probable cause 
to arrest to simply shrug his shoulders and allow a crime to 
occur or a criminal to escape. On the contrary ... it may be 
the essence of good police work to adopt an intermediate re
sponse. A brief stop of a suspicious individual, in order to 
determine his identity or to maintain the status quo momentar
ily while obtaining more information, may be most reasonable 
in light of facts known to the officer at the time. 

The law thus requires "probable cause" to justify a substantial restraint or 

removal from a location, but only "reasonable suspicion" to justify a temporary restraint 

on movement. However, since requiring a free man to appear at a police station to partic

ipate in a lineup entails a substantial restraint on freedom and a removal from his de

sired location, it would seem that this action would require probable cause. 7 

A rather full discussion of whether a person can be forced into a lineup absent 

facts warranting a formal arrest is contained in Wise ~. Murphy, 275 A.2d 205 (D.C. Ct. 

7 The only cases (other than Wise ~. Murphy, infra) which hold that a person must 
appear at a certain location, wi~ justification of less than probable cause, deal with 
grand jury subpoenaes. See, e.g., United States v. Dionisio, 410 U.S. I, 93 S. Ct. 764 
(1973) -il But these cases simply hold that a grand-jury subpoena is not protected by the 
full rigl;t.s of the Fourth Amendment. 

<.> 
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App. 1971). This court was divided on whether probable cause had to be present to order a 

lineup, but the disagreement may be a matter of semantics rather than substantive law. 

The majority questioned whether making someone appear at a location for a 

lineup was the same thing as formally arresting someone, for which probable cause would be 

necessary. First, they reasoned that the Constitution allows a detention on less than 

probable cause, as evidenced by Terry y. Ohio, 392 U.S. 1, 88 S. Ct. 1868 (1968) and Adams ... 

y. Williams, supra. Next, they thought that a lineup order was a greater intrusion than a 

Terry stop, but less of an intrusion than a "formal arrest." They also thought that there 

was a great need to allow confrontations on less than probable cause so that the police 

could carry out their investigative functions. They diti state that in their opinion a 

confrontation following a "formal arrest" based on less than probable cause would have ~o 

be suppressed as the fruits of police illegality. 

Factually, Wise involved a complainant who, after looking at photograph$, said 

of the defendant's picture that the "facial features ... [were] similar to those of the 

man who assaulted her. .. [and that) to be positive, she ·to.'ould have to see him in person." 

Given these facts, the majority did not believe that enough had been shown to justify 

ordering the defendant to appear in a lineup. The case was remanded to ascertain more 

facts concerni'"'g the ability of the complainant to make an identification. 

The dissent also agreed that the Constitution allowed detentions on less than 

probable cause. However, they interpreted Terry as being a situation where, because there 

was swift, on-the-spot action, a warrant was not needed. They interpreted the situation 

at hand to require a warrant, and therefore require probable cause, They distinguished a 

temporary detention (allowed on less than probable cause) from an arrest as being an 

extremely short period with a "stop" rather than an affirmative command to move or appear 

elsewhere. S The dissent also questioned the standard by which the majority remanded the 

caHe for the trial court's consideration. Was the standard, in fact, less than probable 

cause, and how would a standard less than probable cause, but greater than reasonable 

suspicion, be articulable? 

Looking at the law of seizure of the person in Pennsylvania, it appears incon

ceivable that the Pennsylvania Appellate Courts could find an order for a suspect to 

appear at a police station to participate in a confrontation in which he might be iden-

8 They also distinguished fingerprints from eyewitness identification, holding that th~ 
former was far more scientific and that it required less of an inconvenierl'ce. See, Davis 
y. MississiRpi, 394 U.S, 721, 89 S. Ct. 1394 (1969), which still suppresses fingerprints 0 

if after a 'dragnet arrest". 
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tifie4 for a crime, anything other than a full seizure of the person, requiring probable 

cause. 

The problem then arises as to whether these same Fourth Amendment ri.ghts inure 

toa person already legally in custody. We can find no persuasive authority stating that 

a person in prison custody sti.ll has a Fourth Amendment right not to be put in a lineup.9 

But there is interesting language in ~~. United States, 339 F.2d 574 (D.C. Cir. 1968) 

relating to police station lineups of newly arrested suspects. 

While this Adams case was concerned with unnecessary delay in presentment to a 

magistrate,lO the following language is of interest here: 

Here, the lawful basis for ~ppellants' arrest and detention 
rested solely on the probable cause for the belief that they had 
committed an attempted robbery on November 5 at the North Caro
lina Avenue store. There was no probable cause to detain them 
under arrest for other matters. Rule 5(a) [prompt arraignment] 
provides that presentment without unnecessary delay shall be made 
on the charge for which they are arrested. To continue their 
custody without presentment for the purpose of trying to connect 
them with other crimes is to hold in custody for investigation 
only, and that is illegal; its operative effect is essentially 
the sume as a new arrest and, if not supported by probable cause, 
it is an illegal detention ... 

It is not, thus, the precise scope of the Mallory exclusionary 
rule which is determinative here but, rather, the sweep of the 
general policy of excluding evidence gathered during a period of 
detention following upon an unlawful arrest [Footnote omitted.] 
399 F.2d 577. 

(Judge Burger, concurring, did not approve of this "divisible arrest" concept. He thought 

all that was necessary to decide the specific issue of wrlether unnecessary delay existed 

vlas to find that an investigation had begun for a different crime.) 

This language, with the principles developec.. "the Equal Protection cases (see, 

infra), lead to the argument that while a person is in legal custody for a certain matter, 

he does not give up any rights that are not necessarily given up by his arrest for that 

crime. Therefore, subjecting a person legally arrested for crime "A" to a lineup for 

crim:? "B", for which probable cause does not exist, is illegal, in that just because a 

person comes into custody legally, does not mean that the state can then do whatever it 

wants with him. 

Two courts have held that it is a denial of Equal Protection to put a man in a 

lineup simply because he is already in prison. Initially, it should be noted that the 

9 Since the suspect is already confined to the prison, j,t is no great inconvenience to 
mak~/~im go to the lineup room. There are, however, Equal Protection and Due Process 

~-o;;~g.:ifuents which are combined with Fourth Amendment principles, and are discussed shortly. 
)f 

10 See Section II.A.2., infra. 
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Third Circuit has expressly addressed itself to this issue, and has rejected the Equal 

Protection claim. 

In Butler y. Crumlish. 229 F. Supp. 565 (E.D. Pa. 1964), the district court 

granted a preliminary injunction against putting a prisoner in a lineup based on the 

"possibility" that he would be identified for unrelated crimes. The court reasoned that 

since the only reason the prisoner was in jail was for the purpose o£ insuring,$is pres. 

ence at trial (i.e., bail 'had not been entered), the prison had the right to res~rain Or 

order about the prisoner only in furtherance of that objective. Obviously, requiring him 

to appear in a lineup has nothing to do with assuring the man's appearance at trial: 

The constitutional authority for the State to distinguish 
between CriT'linal defendants by freeing those who supply bail 
pending trial and confining those who do not, furnishes no jus
tification for any additional inequality of treatment beyond 
that which is inherent in the confinement itself. 

The compulsory "lineupll of the unbailed defendant thus 
amounts to a material distinction between those who enter bail 
and those - equally presumed to be innocent - who do not ... 
229 F. Supp. 567. 

The Butler case never reached the Third Circuit because the petitioner made 

bail. The reasoning in Butler was, however, specifically rejected in Rigney y. Hendrick, 

355 F.Zd 710 (3rd Cir. 1965). We submit, however, that the Rigney court did not adequately 

answer that petitioner's equal protection argument. This claim was rejected in these two 

sentences; 

Aillnittedly, there is a classification between those who can and 
those who cannot make bail. The Constitution, however, permits 
such a classification, and any differences here, arise sole~y be
cause of the inherent characteristics of confinement and cannot 
constitute invidious discrimination. 

Apparently, the "inherent characteristics" had something to do with the fact 

th&t prison security would not allow a victim to wander through the prison looking for his 

suspect, whereas a complainant could wander through the city and possibly see his suspect 

on the street. The court stated that there was no "right" for a man, free or incarcera

ted, not to be observed; therefore, arranging a prison lineup was simply a,security matter 

inherent in prison confinement. We suggest that a person out on bail does have "a right 

not to be observed; which he can exercise merely by confining himself in a manner so that 

he cannot be observed. 

In Matter of Mackell y. Palermo, 300 N.Y.S.2d 459 (Sup. Ct. 1969), the prpse

cutor petitioned the court to have a prisoner shave his beard and appear in a lineup' 

for a crime for which there was no probable cause to believe that the prisoner had cOm

mitted. The court held that since there was no legal justification for taking a man 9ff 
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the street, having him shave, and putting him in a lineup because of the prosecutor's 

suspicions, there was no authority to do the same kind of things to him just because he 

was already a prisoner on an unrelated crime. l~e court reasoned that while custody 

de:gri'~es a prisoner of the freedom of movement, it does not require him to give up all of 
\'~ 

his d),ther [Fourth Amendment] rights. 
if 

Finally, in the recent case of State y. Foy, 369 A.2d 995 (N.J. Sup. Ct. 1976), 

two brothers were arrested and charged with a robbery. The prosecutor wanted to put them 

in lineups for five other robberies. For some of these robberies there was no greater 

link than a very generalized method of operation and description; and to these robberies, 

the defen(int's objected. The prosecutor argued that since they were already in custody 

they could not object. One of the brothers then made bail. The prosecutor withdrew his 

request to put the bailed brother in the disputed lineups. 

The court held that none of the incarcerated brother's Fourth or Fifth Amendment 

rights (relating to seizure and self-incrimination) would be violated by forcing him to 

appear in a lineup. However, the court went on to specifically reject Rigney ana hold, 

first, that due process required "some connecting evidence" linking the suspect to the 

crime, and second, that equal protection mandates that simply because a man is already a 

prisoner, he does not lose this due pro~ess right. The Foy case is extremely well-con

sidered and should be consulted. 

The Foy case thus also points out another constitutional issue concerning the 

due process right to refuse a,'lineup. The Foy court basically stated that 'even though the 

Fourth and Fifteenth Amendments do not prohibit putting an incarcerated man in a lineup, 

due process required that "excessive means" could not be used to obtain the identification 

evidence. There are "excesive means" (using a prisoner's detention to force him into a 

lineup on an unrelated crime) unless there is "some ~onnecting evidence" that establishes 

a I!well-grounded suspicion"ll that the detainee committed the crime for which he is going 

to be viewed. Perhaps Rigney should be tested again. 

11 Again, whether there can be a standard between probable cause and reasonable suspi
cion" or whether "well-grounded suspicion" is in fact reasonable suspicion, is a difficult 
question. 
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II. CONSTITUTIONAL AND PROCEDURAL BASES: FOR ATTACKING IDENTIFICATION PROCEDURES 

A. Gene:ral Rights That May Affect Subsequent Identification Procedures,;; 

1. Legality Of Arrest 

.1 

As developed above, the law of arrest, i.e. a seizure of the person, is,;.controlled 

by Fourth Amendment standards. An "arrest" requires probable cause, a "temporary seizure" 

requires reasonable suspicion. The legality of an arrest or seizure may affect the admissi

bility of evidence seized pursuant to the arrestor seizure. 

Wong Sun y.:.. United States, 371 U.S. 471, 83 S.Ct. 407 (1963) refines the ~ ex

clusionary rule. Evidence will be suppressed if "granting establishment of the primary ille

gality the evidence •.. has been come at by exploitation of that illegality ..• itlstead [of] by 

means sufficiciently distinguishable [so as} to be purged of the primary taint." Certainly, 

if there is a confrontation conducted pursuant to an illegal arrest, evidence of that con

frontation can be suppressed. Commonwealth y..:.. Youngblood, Pa. Su:per., 359 A.2d 456 (1976). 

This issue has been somewhat clouded in Pennsylvania because of the case of Commonwealth 

Y..:.. Q~rvin, 448 Pa. 258, 293 A.2d 33 (1972).12 

In Garvin, the appellant argued that he was arrested illegally, and that the 

"identification evidence" should therefore be suppressed. The problem is that !l2. dis

tinction was made between the out-of-court identification evidence and the in-court iden-

tification evidence. The court therefore framed the issue as llwhether the subsequent 

identification was tainted by" the illegal arrest. A fair reading of the case leads to 

the conclusion that the court simply held that where the opportunity to observe the per

petrators is good, the fact that the perpetrators are illegally arrested will not forever. 

thereafter make them immun@. from prosecution. The court's failure to specifically mention 

the out-of-court identification can be explained by this failure to accurately frame the 

issue, and not because the court did not think an out-of-court identification should be 

12 Some of the Superior Court cases which seem to indicate that an out-of-court identi
fication will not be suppressed if it is the result of an illegal arrest are: Stoutzen
be~ger Ap*eal, 235 Pa. Super. 500, 344 A.2d 668 (1975); Commonwealtn v. ~, 227 Pa. Super. 
455, 323 .2d 148 (1974); and Commonwe'althv. Allen, 239 Pa. Surfer. 8'3, -30l-A.2d 393 (1976). 
These cases did find, nevertheless, eithe~ an independent basis for the in~court identifi
cations, or suppressed the confrontation for a different reason. Tne Supreme Court has 0 

never said in any case, other than Garvin, that an out·'-Df-court identification might not 
be suppressed because it resulted from an illegal arrest. More often, the Supreme Court 
uses language such,s,s "even if [the out-of-court] identification was tainted by the ille
gality of the arrest, the in-court identi~.ication of thE!. appellant by the victim was free 
of that taint." Commonwealth V., Rtchards, 458 Pa. 455, 327 A.2d 63 (1974). 
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suppressed if it is the result of an illegal arrest. In addition, subsequent cases which 

discuss suppression of the fruits of illegality clearly show that it is not the court's in

tention not to suppress out-of-court identifications resulting from illegal arrests. 

In any event, while it appears that in Pennsylvania an in-court identification 

will not be suppressed where there is an independent basis simply because it eventually 

results from an illegal arrest, the legal basis expressed in Garvin for so holding is 

dubious. The court stated that it could not "assume that but for the illegal arrest the 

appellant would have remained at large indefinitely." It cited as authority for this pro

position United States ~ Hoffman, 385 F.2d 501 (7th Cir. 1967). In Hoffman the facts were 

such that there was enough evidence and enough co-defendants that there was a real chance 

that the identities of the perpetrators could have been obtained other than by the illegal 

arrests that did take place. We can envision some fact situations where it appears plaus

ible that but for an ill.egal arrest, the perpetrators would remain at large l.r'.deiinitely. 

In any event, it was clear in the Garvin case that there was an independent basis for the 

in-court identification and that the out-of-court confrontaticn did not contribute to a bad 

'd t'f' t' 13 l en J,., l,gg lon. 

One further issue which deserves discussion here is whether a suspect can be 

subjected to a confrontation ~~here there is only "reasonable suspicion" for a "temporary 

seizure." Terry and Adams at most seem only to allow an officer to briefly stop a sus

picious individual in order to maintain the status quo, determine the suspect's identity, 

or to f:r:i.sk for a weapon. 

Some guidance is given by Commonwealth y.:.. Brown, _'_ Pa. Super. --' 365 A.2d 

853 (1976) and Commonwealth ~ Ray, 455 Pa. 43, 315 A.2d 634 (1974). In Brown the arres

ting officers had "reasonable suspicion" to stop the defendants and conduct a Terry frisk. 

The offi.cers then put the defendan.ts in a police wagon and transportt~d them to the po-

lice station. The Superior Court held that this was not an "intermediate response" as 

approved of in Adams, but a.full-blown arrest requiring probable cause. Evidence abandoned 

by the defendants inside the police wagon was suppressed. In Ray a car was stopped for 

13 It is also clear that in Garvin the informer had singled out Garvin. 
guishable from confrontations that result from "dragnet" arrests - arrests 
generalized description. See, Commonwealth v. !avors, 227 Fa. Super. 120, 
(dissenting opinion by J. Spaeth). -
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speeding in the early morning hours. The description of the car and the passE:ngcr matched 

the description of the getaway car and the robber of a motel shortly before in the ViC'l" 

nity. The complainant was brought to the scene and identified the passenger as the l:obh'E.x. 

The Supreme Court held, for the purpose of determining whether the righS~ to £ou~~!. at:.

tached, that this situation was not an arrest but a detention for immediate investigation. 

It should be noted, however, that the only issue before the Ray court was whether the right 

to counsel had attached, and not whether the confrontation was permissible.:. 

Of course, "tl7hat the police will be able to do with a temporarily seized suspidous 

individual will depend on the circumstances of each case. In Ray the confrontation occu:'red 

only after it had already been determined that the suspect fit the description previousi.y ,~ 

given by the complainant. Certainly it should be argued that the police have a duty tu ti.::};t 

obtain as full a description as possible from the complainant, and then only conduct a con·, 

frontation if that description and all the circumstances warrant it. Of course. one facc,,:(' 

that is in conflict when discussing on-the-scene confrontations is that of the location ,;f 

the confrontation. An on-the-scene confrontation should be on-the-scene, but a suspiciou& 

individual, under Brown, can only be decained and supposedly not transported to the scene. 
c 

2. Unnecessary Pre-Arraignment Delay 

Provisions in the criminal rules require that after arrest a suspect be tak;ell be

fore an issuing authority for preliminary arraignment without unnecessary delay (Rule 122 

for arrests with warrants and Rule 130 for arrests without warrants). Commonwealth ~ 

Futch, 447 Pa. 389, 290 A.2d 417 (1972) held that evidence obtained during, and because of, 

a period of unnecessary delay will be suppressed. In Futch, the evidence suppresHed was 

Futch's identification in a lineup that occurred 13 hrrurs after his arrest. 14 

While the basic violation in Futch was the length of the delay, the violation in 

Commonwealth y..:.. Hancock, 455 Pa. 583, 317 A.2d 588 (1974) was the'nature of the delay. (.\ 

In Hancock, the suspect WDS he1,d in police custody while a lineup was arranged for a 

crime other than the one for which he·c:"'is arrestecd. (Recall that the lead opinion in ~da.ll't:;!. J\. j' ,~: 
',~ I 

14 Of course, the in-court identification was allowed as having a:u independent bas:i.s -
"origins sufficiently distinguishable" from the suppressed lineup. See Section III, :!:E.ft':=,. 
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v. United ~, supra, called this a "secondary illegal detention," while Justice Burger 

simply labeleq this as unnecessary delay). 

In both Hancock and Futch, the defendants had waived their right to have counsel 

present at the lineups. It was this waiver, secured during unnecessary delay, that 

bothered the court. Logically, a lineup during unnecessary delay, if conducted with an 

atton1ey present, would not be suppressed. 15 

The above analysis is now probably pointless in view of Commonwealth ~ Daven

por_1:., Pa., 370 A.2d 301 (1977). Pursuant to its rule-making author:i.t:y, a suspect must 

now hare his preliminary arraignment withj.n six hours of his arrest, or else any state

ment obtained after arrest will be suppressed. There is every reason to believe, looking 

at the language of Davenport, that identification evidence will also be suppressed if the 

suspect is not given his preliminary arraignment within six hours. Of course, whether 

this would include a prompt, on-the-scene identification, or only a police station lineup 

where required counsel is waived, is an open question. 

Prosecutors might argue that with Davenport, the only consideration is one of time, 

and that the Hancock consideration of the nature of the delay is now unavailable. This 

argument, if accepted, might allow confrQntations in which counsel has been waived within 

six hours of arrest for unrelated crimes for which probable cause to arrest does not exist. 

The due process, equal protection, and Adams"~ United States, supra, Fourth Amendment 

rationales developed above should be used to prohibit any attempts to allow any such - in 

our view - illegal confrontations. 

B. Specific Rights At The Identifica.tion Confrontation 

1. Right To Counsel 

In United States ~ ~~de, 388 U.S. 218, 87 S.Ct. 1926 (1967) the Supreme Court 

ruled that a defendant has the right to counsel at a formal, post-indictment lineup. In 

Kir.by ~ Illinois, 406 U.S. 682, 92 S.Ct. 1877 (1972) a plurality of the court ruled that 

this right to counsel did not attach at apost~arrest pre-indictment lineup, or, in its 

15 In Commonwealth v. Bey, No. 42, Oct. 1976, Superior Court (6/29/77L the Superior Court 
liad a chance to so hold. However, the court inste~d of saying that the counselled out-of
court identification did not have to be suppressed, said that even if it was illegal, there 
was an independent basis for the in-court identification and the introduction of the out-of
'court identification was harmless beyond a reasonable doubt. 
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P l · C! . II)! words, "before the commencement of any prosecut;i.on whatsoever." Tb.e ennsy vanl.a;i·-:R,;r,1,~j:~.,,,>::o~ 

Court declined to follow Kirby in Commonwealth y:... Richman, 458 Pa. 167. 320 A.2d 351 (1~74). 

and held that the right to counsel attached aft,~r arrest, with the ~xclusion of prompt, 

on-the-scene confrontations (see discussion,infra). 

As to what is "prompt" and "on-the-scene," the most extreme case is probably 

Commonwealth y.:... Ray, 455 Pa. 43, 315 A.2d 634 (1974). In Ray, the complainant Was tl.'allC

ported to a parking lot some undetermined distance away from the scene ot the crime a.nd 

made an identificaticn some 50 minutes after the crime. The court said that Whiti~, :t,n;~~~. 

did not really apply so as to require the presence of counsel since Ray was not arrested "but 

merely detained fo" immediate investigation." Because of the footnote in Richnlan, elCcl'\.t·· 

ding prompt, on-the-scene confrontations from the righ~ to counsel requirement, Ray is 

probably still good law. See also, Commonwealth y.:... Dickerson, 226 Pa. Super. 425, 313 

A.2d 337 (1974) and Commonwealth y..:.. Mackey, 447 Pa. 32, 288 A.2d 788 (1972). 

Prompt, on-t1:\e-scene confrontations might also include a trip to the hospitnl, if 

the vicf;im is in "extr0tnis." Commonwealth y..:.. Hall, 217 Pa. Super. 218, 269 A.2d 35,? (1970). 

Since Ri.,::1Iilan, there are two areas concerning the right to counsel which are not 

fully settled. The first area is the right to counsel at photographic displays. Relying on 
the language of Wade, and on United States y..:.. Zeiler, 427 F. 2d 1305 (3rd Cir. 1970), the! r(~nn

sylvania Supreme Court held in Commonwealth y..:.. Whiting, 439 Pa. 205, 266 A.2d 738 (1970) that 

a custodial suspet;!t had the right to counsel at a post-arrest photographic confront:ati(;n. 

Of course, Whiting was decided pre-Kirby afid pre-United States y.!.. Ash,413 I1. S. 300. 93 S. C::t. 
''z, 

2568 (1973). Ash o"lTerruled Zeiler and held that there w'as no right to counsel at /3. po.:;t:~ 

indictment photo display. Again, the Richman rationale would reject the Ash result. ~n 

fact, Richman, while holding that the right to counsel attaches after the initiation of ju~ 

dicial proceedings, actually said that Whiting "appropriately draws the line for [this ci("tcl:'

mination] ... at the arrest." Therefore, it seems safe to say that the right to counsel dt

taches after arrest, even for photo confrontations. 

The other area that still can present P"t'oblems is where a defendant has b~en a:r:-;; 

rested and charged with one crime, and then either his photo is shown to other compl.ain·· 
c\ 

ants while he is in custody, or his presence at a court proceeding - such as the preli-

minary hearing - is used fQr a confrontation on another, as yet uncharged, crime. 
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While there appears to be no authority requiring the presence of counsel in this 

photo situation~ there is language in Richman. that would lead to the result that .counsel is 

r~51uired to be notified as to what is occuring where the defendant's forced appearance is 

used for a confrontation as in the second situation. 

First, such a situation would certainly be a critical stage in the determination 
.:\ 

of the defendant 's fate - whether he is going to be prosecuted. Second, there does r.ot 

appea~ to be that great of a need for a "prompt and purpo."leful investigation" that allows 

dispensing with counsel at an on-the-scene confrontatior'L.. Finally, there is no delay to 

contact counsel, as counsel is already present. 

One fina.l case should be mentioned in this connection - Commonwealth. Y.:.. Taylor, 

Pa. ___ , 370 A.2d 1197 (1977). In Taylo~, a confr~ntation procedure was carried out 

at the defendant's preliminary hearing, without his counsel being made aware of it. A 

detective had two eyewitnesses sit together at the preliminary hearing and asked them to 

tell him if they saw the robber in the room. As defendants were brought into the room, the 

two witnesses would indicate if anyone of tlrem was the robber. When Taylor wa~ brought in, 

they indicated that he was the robber, The Court hadno problems in finding that this pro

cedure was, in fact, that type of "lineup" which required counsel, and that although coun

sel was present to represent Taylor, since counsel was not informed that the lineup was 

being conducted, Taylor ~ denied effective assistance of counsel. (The eyewitnesses were 

there for the crime charged, but this case clearly shows that the type of procedure involved 

here is 'protected by constitutional considerations of right to effective assistance of coun-

sel). 

2 . Due Proces s 

Since the Supreme Court's landmark trio of opinions, United States y.!.. Wade, 388 

U.S. 2~8, 87 S.Ct. 1926 (1967); Gilbert ~ California, 388 U.S. 263, 87 S.Ct. 1951 (1967); 

and Stovall y.!.. Denno, 388 U.S. 293, 87 S.Ct. 1967 (1967) Pennsylvania's appellate courts 

have had almost countless occasions to apply the concept of fundamental fairness to police 

identification procedures. 16 Adopting the Wade-Stovall formulation, they have reviewed the 

circumst~ces of pre-trial confrontations between suspects (or their photos) and the wit-
'\' 
~) 

-d;:" 
16 (',/ ------------

Frior to ~ the rule apparently was that while suggestive confrontations might de
tract from the weight of identification testimony they could not render such evidence in
admissible. Commonwealth y.!.. Downer, 159 Fa.. Super. 626, 49 A.2d 516 (1946). 
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nesses against them to determine whether the confrontations ';vere lisa unnecessarily sug

gestive and conduci"lre to mistaken :i.dentificat ton.~~ as to constitute a violation of due pro

ces.;. The result has been the cnl1ergence or: a general rule, cO:"1sistent with the sugges-

tions in Wade itself,17 that where a suspe~t is shown to a witness in ~. context which in
dicates police belief the"t: he or she :i s t.he guilty party, and there is no legitimate reason 

for utilizing t.he suggestive procedu7C£:, :.:he resultant ide11.tifif;!ation testimony is inadmissi

ble. This section will attempt to p'reGent the 'r.ule I s application to the various types of 

identification procedures employed by the pol:Lee, beginning, for the sake of chronology, with" 

the innnediately post-arrest, on-the-scet1e confrontation .• 

a. ~'On-The-Scene" Conf!:.2!!:.~~t:i.or~ 

the time elapsed between tbe crime and presentation of the suspect reduces the likelihood 

of misidentification while promoting speedy release of those erroneously apprehended. The 

cases also speak, however, of such identifications being admissible "ab~ent some special 

element of unfairness." This clearly indicates that where the police attempt to convey to 

the witness their belief that the suspect brought back is the actual culprit, the promtt 

17 In Wade the Supreme Court compiled this partial list of suggestive procedures which it 
gleaned from reported state cases: 

[TJhat all in the lineup but: the suspect were known to the iden
tifying witness, that the other participants in a lineup were 
grossly dissimilar in appearance to the suspect, that only the 
suspect was required to vlear distincdve clothing whiqh the 
culprit allegedly wore, ~'hat. the witJ:iess is told by the police 
that they have caught the culprit after which the defendant is 
brought before the witness alone or is vieived in jail, that the 
suspect is pointed out before or during a lineup, and that the 
participants in the lineup are asked to tryon an article of 
clothing which fits only the suspect. 388 U.S. at 233, 87 S. 
Ct. at 1935. 

18 Commonwealth v. Turner, 451.\ Pa. 52.0, 314 A.2d 49,.f) (1974). Commonwealth v. Manns, 229 
Pa. Super. 21, 323A.2d 202 (1974) i CommomV'ea1th ~Ip'ones. 231 Pa. Super. 323, nrA.2d 
788 (1974). 

-- , 
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on·the-scene con~rontation violates due process. Slight changes in circumstances between 

the crime and the show-up, such as movement of the complainant to where the defendant was 

arre&ted,do not constitute such special elements of unfairness. 19 However, a substantial 

lapse of tim~ will l.'ender such a delayed "on-the-scene lt confrontation inadmissible. 20 

b. Hospital Identifications 

The problem of the hospital confrontation, where the victim is in the hospital and 

the police bring the suspect in singly to see if they can get an identification, has been 

considered both in Stovall ~ Denno, supra, and in two Pennsylvania cases, Commonwealth ~ 

Hall, supra and Commonwealth ~ Dessus, 214 Pa. Super. 347, 257 A.2d 867 (1969). The re

sultant rule is that where the victim is demonstrably in extremis a one-on-one confron

tation is not unnecessarily suggostive, since the suggestiveness does not outweigh the al

ternative possibility that there might be no confrontation at all. Thus in Dessus the 

identification was admitted because the victim, who had been severly beaten, died from her 

injuries within three weeks of the crime. Likewise in Stovall, the witness had just under

gone surgery necessary to save her life when the show-up took place and no one knew how long 

she would ,live. In Hall, however, the witness, though at the hospital, did not then require 

further hospitalization and thus the confrontation, within minutes of the robbery, "Tas held 

to be improper. The court there reasoned that the change in scene from the crime to the 

hospital enhanced the likelihood of suggestion and unreliability and noted that the victim 

could have easily been transported to the police station for a lineup. 

c. Station House One-an-One Confrontations 

The rule is that where the police bring a witness to a police station to view a 

recently apprehended suspect under non-lineup, sugges~ive circumstances, any resultant 

identification is inadmissible. 2l The same result has followed from station house show

ups involving only two co-defendants. 22 

19 Commonwealth v. Ray, 455 Pa. 43, 315 A.2d 364 (1974). See also, Commonwealtn.y':" Jones, 
231 Pa. Super. 323-, 331 A.2d 788 (1974). 

20 Commonwealth v. Mackey, 447 Pa. 32, 288 A.2d 788 (1972). See generally, Stanley Y.:.. 
Cox, 486 F.2d 48; ~ (4th Cir. 1973), which contains extensive dIScussion and authority 
dealing with the problem of show-up confrontations. 

21 Commonwealth ~ Rodriguez, 234 Pa. Super. 294, 338 A.2d 633 (1975); Commonwealth v. 
Hall, supra. 
22 Commonwealth v. Wilson, 450 Pa. 296, 301 A.2d 823 (1973). The confrontation in this 
case was made partICularly egregious by police statements to the victim beforehand that 
the same men had committed similar acts on other women. 
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Nonetheless, such confrontations have been upheld in some circumstances. In 

Commonwealth ~ White, 447 Pa. 331, 290 A.2d 246 (1972), our Supreme Court held that there 

had been no due process violation where the police brought a witness to the police station 

and he spontaneously identified two suspects sitting handcuffed to a bench in the waiting 

room. It reasoned that there had been no impropriety since the confrontation Was "uncofi'" 

trived." Since White remains part of the law in this area, it is incumbent on defense 

counsel to establish to the suppression court's satisfaction that a police station con

frontation is not "uncontrived," but instead a wilfully arranged procedure designed to 

secure a positive identification. 23 

d. Photograph Displays 

In Simmons y. United States, 390 U.S. 377, 88 S.Ct. 967 (1968), the Supreme court, 

in holding that there is nothing wrong in principle with identification of suspects by photo

graph (although corporeal lineups are preferred) acknowledged that such use of photographs 

is subject to abuse. The showing of a single photograph, repeating a suspect's photograph 

in multiple photospreads, or including a photograph of the suspect of a different kind then 

the others are all examples of unnecessarily suggestive procedures. Commonwealth ~ Fowler. 

466 Pa. 198, 352 A.2d 17 (1976). 

More subtle suggestive techniques, such as using a group of photographs where the 

prime suspect is the only one of his particular coloring, facial shape and hair style, 

have also been found to offend due process. 24 

Likewise, where one witness has the opportunity to reinforce and encourage the 

photographic identification by another, due process may be offended. 25 Of course, the po

lice may also render unfair an otherwise fair photo spread by their. own suggestive conduct, 
'-:..-::-

2.'3 See Judge Hoffman I s concurring op:lU~on inC'ommonwea1.th. v. hord, 220 1'a. Super. 240 I 
281 A.2d 757 (1971) for a more skeptical view of these stationnouse accidents, and also 
Pearsonv. United States, 389 F.2d 684, 688 (5th Gir, 1968). Perhaps not only should 
stationhouse confrontations not be contrived, but should not the police have some duty to 
detain prisoners in such a manner so as to prevent "uncontrived" confrontations? Also, 
a stageq one-on-one confrontation outside a courtroom is improper. Commonwealth ~ 
Goins, 1~27 Pa. Super. 470,323 A.2d 198 (1974). 

24 Cbmmonwealth v. Weber, 232 Pa. Super. 6, 331 A.2d 752 (1974) (here the police showed 
the victim photographsor-the geta~7ay car, before they showed him the defendant I s photo); 
United States v. Sanders, 479 F.2d 1193 (D.C. Cir. 1973) and United States V. Fernandez, 
456 F.2d 638 (2nd Cir. 1972). -

25 United States ex reI. Thomas v. State, 472 F.2d 735 (3rd Cir. 1973); Mortteiro v. 
Picard, 443 F.2d 311(lst Cir. 197ry; Rudd' ~ State, 477 F.2d 805 (5th Cil:'. 1973). 
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as where the witness had reduced a group to two possibilities, selected one, and then was 

told by police that her choice was wrong. 26 However, it has been held that showing a wit

ness a single surveillance photograph of the defendant committing the crime is not unneces

sarily suggestive. The argument supporting this result is that the photographs of the 

crime only refreshed the witness's actual recollections and did not give rise to possible 

misidentification. 27 

e. In-Court Confrontations 

Not surprisingly the courts have found no undue suggestion inherent in unavoid

able though obviously suggestive confrontations between witness and defendant in the court

room. The rule is not absolute, however. In Commonwealth ~ Sexton, supra, a majority of 

the Superior Court held that where a lineup request is refused before a hearing, and the 

witness or witnesses have made no prior identification of the defendant, the trial court 

must determine wh~ther there is a basis for any at-trial identification independent of 

the pre-trial hearing confrontation. The fair import of this result is that under those 

limited circumstances the initial in-court confrontation is unnecessarily suggestive! 

f. Lineups 

The principles defining the "proper" and "improper" for corporeal lineups are 

identical and interchangeable with the principles defining "proper:1 and "improper" photo

graphic displays. Thus, one-on-one "lineups," or "lineups" involving only two suspects 

are unnecessarily suggestive. Likewise requiring any conduct which singles out a lineup 

participant, such as having him give his name, which the witness knows from prior photo

graphic identifications, is improper. 28 Allowing witnesses to discuss their identifica

tion or overhear the identifications by other witnesses is also improper lineup proce

dure. 29 Repeated presentations of a suspect after the witness has initially been unable 

26 United States y.:... Russell, 532 F.2d 1063 i.,6th Cir. 1976). 
27 

28 

29 

United States y.:... Grose, 525 F.2d 1115 ~7th Cir. 1975). 

Commonwealth y.:... Eh1y, 457 Pa. 225, 319 A.2d 167 (1974). 

Commonwealth v. Gar1aud, 234 Pa. Super. 241, 339 A.2d 109 
Taylor, Fa., 370 A:2d 1197 (1977). 
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to make an identification and lineups >vhich single a suspect out by size, color, or clothing 

offend due process aswell. 30 However, a lineup consisting of all women except the sus

pect, a female impersonator, was permissible because of difficulties encountered by the 

police in obtaining female impersonator "fillers.,,3l 

g. Pre-Arrest Delay And Identification Testimony 

Due process fundamental fairness considerations have also been applied to 1:;'e

strict suspect identification testimony in circumstances where there has been substan

tial delay between the alleged crime and the first confrontation between accus~r and ac

cused. In Ross ~ United States, 349 F.2d 210 (D.C. Cir. 1965), the Circuit Court of Ap

peals for the District of Columbia reversed a drug sale conviction and dismissed the in

dictment after finding that a substantial pre-arrest delay (seven months) h&d prejudiced 

the accused's defense and that the sole evidence against him was an uncorroborated iden~ 

tification by an under~over officer who had to rely heavily on contemporaneous notes in 

testifying. The Ross decision produced a considerable number of later applications in 

that Circuit and in others,32as well as some dissenting authority, before receiving ap

proval from the Supreme Court in United States ~ Marion, 404 U.S. 307, 92 S.Ct. 455 

(1971) . 

Our Superior Court has adopted the Ross principle and ap~lied it thus far in 

four instances. Three of those were drug sales like Ross which called upon the Court 

to balance the police justification for the pre-arrest delay (need to preserve"undercover 

agents usefullness, to protect informant, etc.), against any prejudice to the defense 

caused by the delay, while weighing a180 the strength of the Commonwealth's case. In all 

three, Commonwealth ~ McCloud, 218 Pa. Super. 230, 275 A.2d 841 (1971); Commonwealth v~ 

King, 234 Pa. Super. 249, 338 A.2d 662 (1975); and Commonw~a1th ~ Baines, 237 Fa. Super. 

30 Foster v. California, 394 U.S. 440, 89 S.Ct. 1127 (1969); Connnonwea1thv.' Taylor, 
supra; Cotnmonwealth v. Lee, 215 Fa. Super. 240, 257 A.2d 326 (1969). See, also Yout.Y5. 
v. United States, 43S-F~ 405 (D.C. Cir. 1970); United StaLes v. Williams, 469 F.Za 
540 (D.C. Cir. 1972). However, the Superior Court has refused to suppress lineup iden~ 
tifications where the defendant stood out by height alone. Commonwealth ~ Kitchens, 
224 Pa. Super. 191, 303 A.2d 30 (1973); Commonwealth ~ Carter, 223 Pa. Super. 14S, 
297 A.2d 505 (1972). 

31 Commonwealth ~ Spann, 235 Fa. Super. 327, 340 A.2d 456 (1975). 
32 See e.g., United States v. Childs, 415 F.2d 535 (3rd Cir. 1969) [no violation}; 
United States ~ Feldman, 425F.2d 688 (3rd Cir. 1970) [no violation] 
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407 1 352 A.2d 107 (1975), the Court found dismissal of the charges unwarranted, despite 

delays of eight, five aIld six months, in light of the positive identificatiot;ts by the 

agents, the justifications for the delay, and the absence of prejudice. 

The opposite result flowed from the facts in Commonwealth ~ DeRose, 225 Fa. 

Super. 8, 307 A.2d 425 (1973), which is instructive although not a case involving great 

pot~'(~)al for misidentification. There the defendant had been arrested for attempted 

bribery of. a police officer twenty-two months after the alleged crime and the Common·· 

wealth presented no justification for the delay. The complaining witness was unable to 

remember exactly what was said or when, within a one month period, the incident took 

plaoe. The defendant could not recall his activities during the relevant time period 

and, although there were at least three other people present during the crime, none could 

be identified at the time of 'trial. Finally, before dismissing the charges, the Superior 

Court observed that the police officer's testimony was uncorroborated. 33 

33 See also Commonwealth Y.:.. ~wford, Fa., 364 A.2d 660 (1976). 
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III. EFFECT OF FINDING ILLEGALITIES 

A. Finding Illegality Before The Identification Procedure 

As previously pointed out, confrontationsQr other identification evidence might, 

be suppressed as being the fruits of some primary illegality. Again, the test as laid 

down in Wong Sun y. United States, 371 U.S. 471, 83 S. Ct. 407 (1963) is: 

.•. not .•• all evidence is 'fruit of the poisonous tree' 
simply because it would not have come to light but for the 
illegal actions of the police. Rather, the more apt ques-
tion in such cases is 'whether granting establishment of 
the primary illegality, the evidence to which instant ob-
jection is made has been corr~ at by exploitation of the il-
legality or instead by means sufficently distinguishable 
to be purged of the primary taint.' 371 U.S. 487-488, 83 
S. Ct. 417. 

Some of the important cases on fruits analysis in Pennsylvania are: Commonwealth y. 

Cephas; 447 Pa. 500, 291 A.2d 106 (1972); Commonwealth y. Whitaker, 461 Pa. 407, 336 A.2d 

603 (1975); Commonwealth y. Nicholson, 239 Pa. Super. 175, 361 A.2d 724 (1976} (allocatur 

denied); and Commonwealth y. Crutchley, ___ Pa. Super. ___ , 364 A.2d 381 (1976). 

In Cephas, the testimony of a co-defendant (who would have identified Cephas as 

being the perpetrator of a crime) was excluded because the existence of this co-defendant 

was come upon solely as the result of an illegal search. In Nicholson, the testimony of a 

co-defendant (who also would have identified the defendant as the perpetrator of a crime) 

was also excluded because the defendant's illegal arrest directly led to the co-defendant. 

In Crutchley, the complainant's identification of the defendant was not suppressed even 

though evidence which 1inlced the defendant to the crime was found pursuant to an illegal 

search. The court found in Crutchley that the complaittant's observations of the perpetra

tors was sufficiently distinguishable from any police illegality. 

Whether these cases establish a "but for" test or not (the dissent in Whitaker 

argued that that case did), obviously defense counsel does have an argument if there is a 

real and direct causal connection beb;'leen some illegality and some contested evidence. 

The Garvin influence is certainly still significant, however, as demonstrated in Crutch

ley, when it comes to trying to suppress a complainant's in-court (or even out-of~court) 

identification, where there is a good independent basis for the in-court identification. 

B. Finding Illegality In The Confrontation Procedure Itself 

If the confrontation procedure itself is,,illegal (as described in the above 

section on Specific Rights At The Confrontation Procedure), then that out~of-court con-
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froutation must be suppressed. An in-court identification will then be allowed only if 

the Commonwealth proves by clear and convincing evidence that there is an independent 

basis for the in-court. identification. 

~ 

C. JEdependant Basis For In-Court Identification I 
Suecess in suppressing an out-of-court identification as a ~:sult of some legal II 

defect in the procedure utilized (e.g. no counsel, unduly suggestive) is really only 

the first step :i.n attacking a witness's identification of the defendant. The next step 

is the ao-called "taint" hearing at which, according to United States y.:..~, the Common

wealth must be (;iven the opportunity to establish that the in-court identification is the 

result, not of the illegal confrontation, but of the witness's recollection of the assail

ant £~om the crime itself. 35 Under Pennsylvania law the Commonwealth has the burden of 

showing such an independent basis by clear and convincing evidence. The Wade court 

pointed to a number of factors as being relevant to this determination and our courts have 

since frequently considered these and others in making their own judgments. These Wade 

criteria are: 

The prior opportunity to observe the alleged criminal act, the 
existence of any discrepancy between any pre-lineup description 
and the defendant's actual description, any identification prior 
to lineup of another person, thc= identification by pi,cture of 
the defendant prior to the lineup, failure to identify the de
fendant on a prior occasion, and the lapse of time between the 
alleged act and the lineup identification. 

34 It should be noted that absent some illegality the failure of a witness to make an 
early lineup Or in-court identification does not give rise to a due process attack on 
his or her later trial identification. Commonwealth v. Davis, Fa., 102, 351 A.2d 642 
(3.976); Commonwealth y.:.. Tate, 229 Fa. Super. 202, 3l3A.2(f8'8 (1974). 

3S Commonweal th v. Fowler, sNP§a. The Supreme CCJUJ:'t' s other important taint decis ions 
llre Foster v. caIffornia, 394 .. 440, 89 S.Ct. 112'1 (1969); Coleman v. Alabama, 399 
U.S. 1, 90 S.Ct: 1999 (1970): Neil v. Biggers j 409 U.S. 188, 93 S.Ct. 375 (1972); and 
Manson v. Brathwaite, 21 Cr.L.~l!IT (June 16, 1977). Foster excluded in-court testi
mony ofa witness wno Was not positive in his identification until after a series of 
suggestive conf~ontations. In Coleman, an independent basis was found as a result of 
the witness's testimony that he-saw the defendant "face to face" in automobile lights 
e;.nd got a "real good look. at him." In Biggers the Court admitted the challenged iden
tificlltion despite a suggestive stationhouse confrontation and a delay of seven months 

)l between the crime and the show-up, because the witness had viewed her assailant for 
half an hour under adequate lighting. In Manson, the eyewitness was a narcotics agent 
certain of' his identification. The court found no taint from a single photo viewing two 
days after the crime. 
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The Supreme Court also found it relevant "to consider those facts which, despite the 

absence of counsel, are disclosed concerning the conduct of the lineup.,,36 

In applying these criteria Pennsylvania appellate courts have had no difficulty 

finding an independent basis in such obvious situations as where the witness knew the 

defendant or was familiar with his ~earance, from prior contacts, when the offense oc

curred. 37 Similarly, the absence of taint is routinely found where the witness or wit

nesses had an opportunity to observe the culprit of one minute or more, under reasonably 

bright lighting, and where there is no evidence suggesting that the identification is un

reliable. 38 

On the other hand, where. the opportunity to observe was limited or where the wit~ 

ness had difficulty making an identification at some stage, the courts have been more 

willing to find taint. This is especially true where the improper confrontation was a 

suggestive one. As examples, our Supreme Court has suppressed in-court identification 

testimony in two rape prosecutions (after observing, rightly or wrongly, as the Fade 

court, that there is a particular danger of misidentifical;ion in such cases because the 

prosecutrix's judgment may be clouded by her sense of outra~e). In the first, Common

wealth ~ Mackey, 447 Pa. 32, 301 A.2d 778 (1972), the victim had just awakened from 

sleep when the attack occurred, mis-identified her aSl3ai1ant withi.n hours, and made an 

equivocal in-court identification. In Commonwealth ~ Wilson, 450 Pa. 296, 301 A.2d 

823 (1973), the Court found that a suggestive station houSH confrontation tainted the 

36 388 U.S. at 241, 87 S.Ct. at 1940; Ciommonwealth v. Futch, 447 Pa. 389, 392, 290 
A.2d 417 (1972). The Wade case, of course, was a Sfxtn AmenOment assistance of coun
sel situation. Where a-dUe process suggestivity violation has been found, we believe 
that the degree of suggestivity in the conduct of the confrontations should be an 
extremely important factor. The witness's statement that he is certain of h:ts iden
tification or that he has an independent basis is not conclusive on the issue. United 
States ~ Gambrill, 449 F. 2d 1148, 1154 (D. C. Cir .19"71) . 

37 Commonwealth v. Allen, 239 Pa. Super. 83, 361 A.2d 393 (1976}; Commonwealth v. 
Sansbur~, 229 Pa. Super:-15"O. 323 A.2d 820 (1974); Commonwealth v. Rst' Z27 Pa. Supex-. 
462 1 32 A.2d 724 (1974); Commonwealth v. r3~~' 226 Fa. Super.~. 1 A.Zd 709 (1973); 
Commonwealth v. Johnson, 22-6 Pa. Super. L, A.2d 69b, (1973); Connnonw~alth y..:.. Rank!!!., 
441 Pa. 401, 212 A. 2d 886 (1971). Finding no taint in such situations was speci'i'r-"' 
cally sanctioned in Wade. 388 U.S. at 241 (fn. 33) 87 S.Ct. at 1940 (fn 33), 

38 Commonwealth v. Thomas, 444 Fa. 436, 282 A.2d 693 (1971); Commonwealth ~. Penneoake~, 
224 Pa. Super. 512-, 306 A. 2d 921 (1973); 90mtnonwealth v. Ninifield, 225 pa~, 'SUper. 149, 
310 A.2d 366 (1973) [errors in height and age of accused not dispositive] j42 A.2d 84; 
Cnmmonwea1th v. Cos, Pa., 353 A.2d 844 (1976); Commonwealth v. 'B:r'own, 462 Fa. 578, 342 
A.2d 84 (1975); COnimonwealth v. Thomas, 460 Pa. 442, 333 A.2a8:5b'1I'975) Ie Commonwealth 
~ Sa:~vyer, 238 Fa. Super. 213:-357 A.2d 587 (1976). . "'. 
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in-court, despite the positl.ve nature of the latter because the criminal episode lasted 

" only a few moments on a dark street, there was a delay of four weeks between the attack 

and the illegal confrontation, the complainant described her assailant as only a "tall 

man" and she testified that she was not sure of her ability to pick him out either on 

the street or from a group of other men. 

OU:r Supreme Court a.lso found taint in Commonwealth y.:.. Fowler, supra. There the 

homicide victim's adult daughter was repeatedly shown photographs of the defendant, in 

the course of photospreads in which h:i.~ was a different kind and view than most of the 

others. She was unable to make a positive identification, however., until three and a half 

months eftar the crime, at a lineup where shehad to ask the defendant to spe~k before she 

coulo. be "sure." The Court Was unpersuaded that she had an independant basis because 

she had had only momentary glimpses of the assailant during the crime and her descrip

tion of him (:I.ncluding a mistake in age of ten years) could have applied to any tall, 

slender, male of the same race. Mor~,over, her inability to make the photographic iden

tification pointed clearly toward taint. 

Similarly, an effectively counselless !llineup," conducted during the course of 

a preliminary hearing, has been held to taint in-court testimony where the witness observed 

the culprit for "only a few minutes and was only 90% sure of the identification," the rob

ber's features were obscured by a hat and glasses, and other witnesses, with similar oppor

tunities to observe, were unable to identify the defendant. The Supreme Court there also 

noted that while the witness's description of the perpetrator remained consistent through

out, it I!~as "very limited": "hat, sunglasses, a mustache and five feet something in 

height. ,,39 

However, where the witness is able to provide a credible explanation for an ap

parent weakness in his or her identification, the in-court may be saved despite pre-trial 

improprieties. Thus in Commonwealth y.:.. Wortham, 235 Fa. Super. 25, 342 A.2d 759 (1975) 

39 Commonwealth v. Darrell Ta?5lor, sUEora; see also United States v. RusseLl, 532 F.2d 
1063 (6tn ell'. 197P)' (in-court ~arred w en witness picked out defenuant is ph,,:)tograph 
after police critized her selection of another picture and she had had limited opportuni
ty to observe - a few seconds from a distance of thirty feet). In Commonwealth v. 
Jackson, 227 Fa. Super. 1 (1974), at least three judges of the Superior Court were skep
tl"caI"that a brief confrontation after the burglar. broke into the victim's home would sup
port a finding of independent basis. See also, Coleman v. State, 258 A.2d 42 01aryland) 
where the court suppressed an eyewitness's in-court identification because the witness 
failed to select th~',~efendant I s photo. failed to pick him out of a lineup, and only 
identified him at an f.hnecessarily suggestive one-·on-one confrontation at the preliminary 
hearing after his name and the charges were read in open court. 
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an eyewitness failed to identify the defendant at a suggestive stationll01.tSe show-up but 

later satisfied the court that only the wig worn by the suspect and the fact that she 

looked away during the confrontation prevented a positive identification at that time. 

Likewise, otherwise untainted in-court testimony was permitted 5.n Commo~alt:h .Y:.!.. ~. 

220 Pa. Super. 86, 283 A.2d 716 (1971), despite uncertainty at a pr.el :i.m:i.n&::t:Y hearing, 

where the witness testified that her positive identificat:ion waS based on thE' defen~ 

dant's profile and that she had been confused by the full-face vi~wing at the prjor 

proceeding. See also, Commonwealth y.:.. Rodgers, __ Pa. __ , 372 A.2d 771 (19~'7) wherQ 

the Court accepted the eyewitnesses explanation that she was not 'Wearing 1\~;: glus8ee 

for her failure to identify the defendant at the preliminary hearing. 
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IV. MOTION TO SUPPRESS IDENTIFICATION TESTIMONY 

The content and filing requirements for motions to suppress identification testi

mony are presented in Rule 323 of the Pennsylvania Rules of Criminal Procedure. Rule 323(d) 

states that such applications must state specifically the evidence sought to be suppressed, 

the constitutional grounds rendering the evidence inadmissible, and the facts and events 

in support thereof. Rule ~23(h) provides that the Commonwealth has the burden of estab

lishing the admisSibility of any challenged evidence. Once an out-of-court identifica

tion has been suppressed the Commonwealth must establish an independent basis of any in

court identification by clear and convincing evidence. Rule 323(b) requires that all mo

tions must be filed not later than ten days before trial in districts with continuous 

trial sessions and, in other districts, not later than ten days before the beginning of 

the trial session in which the cases is listed. The only exceptions to this ti~elinf1,ss 

requirement are where the opportunity did not previously exist or the interests of justice 

mandate leave to file out of time. 40 Moreo~!er, it should be noted that our appellate 

courts have thus far sho~vn great reluctance to overrule a trial judge's finding that the 

exceptions do not apply.4l Once filed, the motion may be heard either before or at trial 

in the discretion of the court. Rule 323(3). 

ObViously thorough preparation is essential to success in suppressing identifi

cation evidence, but failing that, a well presented motion can be a valuable source i~£ 

discovery and inconsistent testimony for use at trial. Since the credibility and reli

ability of witnesses will be at issue on the questions of both primary illegality and 

independent basis (which the Commonwealth will sometimes attempt to establish ~at the same 

time it presents evidencE~ to show the legality of the challenged confrontations), 42 coun

sel should be entitled to prior statements of witnesses in the possession of the police or 

40 Thus, if counsel first becomes aware of an identification witness or a pre-trl.al con
frontation at trial which, with due diligence, he would not have discovered previously, 
a motion to suppress the identification could then be made orally. GoiIli:!ionwealth y.!.. Taylor, 
supra. 

41 See e. g. Commonwealth y..:.. K:i.m Lee Hubbard, Pa. J 372 A.2d 687 (1977}; Commonwealth y.:... 
Kenneth Page, Pa •• Super. 371 ild 890 (1977); and compare Commonwealth ~ Tat?'or. liupr('l. 
In Commonwealth v. Ronald Grace, Pa.; A.2d (July 8; 1977). the Supreme Court eld t at 5 
prosecutor's representation that he was not aware of any fre-trial identifications did 
not excuse failure to file a motion to suppress pre ... t'ti~a ! 
42 Technically, the motion should first go only to establishing the legality of the pro
cedures employed. If the legality is not established, then there would be a determination 
of whether an independent basis exists. However, holding the Commonwealtb to this two 
step procedure may only result in depriving counsel of an cpportunity to cross-examine the 
identification witness where the Conmtonwealth can prima facie show the absence of il-
legality through police testimony. -----
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prosecutor. The photographs used in a photo spread must be provided by the Commonwealth 

upon defense request ~,here an identification occurred and its suggestiveness is at issue. 43 

Where' the Commonwealth concedes or presents no evidence in response to a well pleaded claim 

of illegality and taint the challenged evidence must of course be excluded hom trial, 

Commo!).wea1th y':"~, 224 Fa. Supe'r. 494, 307 A.2d 318 (1973); Commonwealth y.:.. Heacock, 

467 Fa. 453, 355 A.2d 828 (1976). 

l~3 Commonwealth v. Jackson, 'supra. See also Simmons y.:.. Un'it'ed S't'a'tes, 390 U.S. 377, 88 
s.Ct.~67 (1968). --

CJ, 



I ( 

I 

v. 

') 

REMEDIES ON APPEAL 

There are several different sitcations and remedies <,']hich can arise on appeal: 

1. Out-Of-Court Identification Should Have Beell S'Uppressed t But Not 
Used At Trial. 

In this instance, the appellate court will examine the record to see if the lower 
o 

court adressed itself to, or had facts sufficient to rule upon, the existence of an indepen-

dent basis for the in-court identification. If it is convinced that an independent basis 

existed, the conviction will be affirmed. If it does not have facts sufficient for this 

determination, it will remand for a taint hearing. If it is convinced that there is ~ 

independent basis, itshou~asuppress all identification evidence and grant a new trial. 

2. Out-Of"'Court'Idehtification Should HaVe Been SUPEressed, And Used 
At Trial. 

Here, again, the appellate court will look to se,e ~.f the record is sufficient to 

determine whether there is an independant basis for the in-co'\lrt identification. Again, ,'.0 

there may be a remand, or a suppression with the granting of a new trial. If an indepen

dent basis is clear from the record, then a new trial might be granted, with instructions 

not to use the suppressed identification. If, however, the court f,inds an independent 

basis, and finds that the introduction of the out-of-court identif;i.cation was "harmless 

beyond a reasonable doubt,ll the convictiol'l may be affirmed. 

3. In-Court Tdehtification(And Possibly Out-Of-Cour't:tde'titification) 
Should Have Ee'en S'uppr'e'ased. 

If the record is sufficient to show that an in-court identification should have 

been suppressed, a new trial will be granted with instructions not to use the suppressed 

identification. Again, of course, if somehow the error was "harmless beyond a reasonable, 

doubt," the conviction could be affirmed. It is difficult to imagine how an in-court 

identification could be harmless beyond a reasonable doubt. See: S'toutzenoexger Appeal. 

235 Fa. Super. 500, _ A,2d _ (1975) ;9ommonwea1th y.:.. Hodges, 218 Pa,Super. _, '"'""--- '" 

A.2d _ (1971); Commonwealth y.:.. Padgett, 428 Pa. 229, _ A.2d _ (1968); Unit~d States 

Y.:.. Wade, supra; Gilbert y.:.. California, sUPB!: and Stovall y.:.. Denno, supra. 

\J 
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4. Use Of Suppressed Evidence At Trial 

If certain identification evidence has been suppressed, and the Commonwealth 

introduces it at trial, defense counsel's motion for mistrial should be granted. Of 

course, it would probably not be an abuse of discretion to hold under advisement the 

motion for mistrial (with any appropriate jury instructions to ignore the evidence), 

and grant the mistrial later unless the use of the suppressed evidence proved to be 

harmless beyond a reasonable dOUbt. See, Commonwealth ~ Tull, 224 Pa. Super. 494, 307 

A.2d 318 (1973) (allocatur denied), for a case involving a st~~ement. Likewise, on 

appeal, the harmless beyond a reasonable doubt standard is used. If, however, there 

is evidence that the prosecution deliberately introduced the suppressed eVidence, pro

secutorial misconduct may be an additional grounds for relief; and possibly even a bar 

to a retrial. 

5. Defendant's Admission Of Identi'tt 

If a motion to suppress identification is improperly denied, and identification 

evidence is introduced as part of the Commonwealth's case, the defendant may get himself 

int~ a pracarious situation, if he takes the stand and, by offering an exculpatory version, 

admits that he is the person in question. For a discussion of this issue, ~, Common

wealth ~ Guyton, 230 Pa. Super. 168, 326 A.2d 913 (1974), where a divided Superior Court 

held that the defendant's trial testimony rendered harmless any error in denying the motion 

to suppress. 

One final note regarding appellate relief. If a motion to suppress is not 

litigated, the case goes to trial, there is a conviction, and an appellate court grants 

a new trial, a defendant is able to file and litigate a motion to suppress. Commonwealth 

Ii!.:., DeCampli, Fa. Super. _, 364 A.2d 454 (1976). 
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VI. SUFFICIENCY OF THE EVIDENCE T.NIDENTIFICATI0N CASES 

The identity of the defendant as the person who committed the crime must be 

proven beyond a reasonable doubt. Listed below are a few cases on sufficiency of the 

identification evidence, together with what they hold. 

In Commonwealth ~ Crews, 436 Pa. 346, 260 A.2d 711 (1970) appellant's first

degree felony-murder conviction was reversed because the identification testimony was 

insufficient. Crews and his co-defendant were seen ~ogether before and after the murder 

- Crews wearing a gold or orange sweater, the co-defendant wearing a black leather coat. 

An eyewitness saw two black males - one taller, lighter-complected and wearing a gold 

sweater, the other wearing a black leather coat - fleeing from the murder scene. The 

co-defendant was arrested, and the black coat he was wearing was identified by the eye

witness. A gold sweater was found in Crews' home, but the eyewitness could not posi

tively say that it was the same sweater she saw the taller felon wearing. The court 

held that this evidence - similar height and coloration, plus the clothing, and the 

defendant's association - "failed to point with sufficient certitude to Crews as the 

perpetrator of the crime." 

In Commonwealth y..:-. Paschall, 214 Pa. Super. 474, 25{., A.2d 687 (1969) appel-
/ 'I 

lant's robbery conviction was also vacated because of insuffi~ient identification tes-

timony. The complainant, who had been drinking, testified that he recognized the rob

ber's build (the robber was masked) as the same as Paschall's build, but that there 

was another person whom he knew that had the same build. The court noted that the'l:'e 

was nothing in the record to show that Paschall's build was unique, and that the com

plainant merely assumed that the robber was someone from the neighborhood, thereby leav~§ 

open "the possibility that another person with a buil.d similar to that of appellant 

[outside his circle of acquaintances] may have been the robber." 

In Commonwealth y..:-. Pereria, 219 Pa. Super. 104, 280 A.2d 623 (1971) (allocatur 

refused), the court found that the victim's !lin-court identification of appellants 

were [soJ vague, tenuous, and uncertain" that their conVictions had to be reversed. The 

victim has seen two men breaking into his car at night. The victim identified the two 

defendants' photos the next day. At trial, two years later, the witness said of co

defendant Farrington, "This is the face but not the body." As to Pereria he said, tlHe 

'1 looks like the man, looks like the photograph, but I am not 100% sure,1I He fU'l:'ther 
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testified that he was sure of his photo identifications, but that in court he could only 

say that the defendants were "different than the two men who were hacking at my car. The 

resemblance is there, yes." See also, Commonwealth y..:.. Sharpe, 138 Fa. Super. 156 (1939), 

cited with approval in Fereria, which states that if the case rests on identification 

alone, the identification must be "a well founded belief ... to a moral certainty." 

See also, Commonwealth v: Donald, 227 Fa. Super. 407, 323 A.2d 67 (1974) and 

Commonwealth ~ Atkins, 232 Fa. Super. 206, 335 A.2d 375 (1975) where the evidence was 

sufficient for convictions. For a case involving the sufficiency of the evidence re

garding proving identity through fingerprints in an extradition caSL, ~, Commonwealth 

ex re1. Walker v. Hendrick, 434 Fa. 175, 253 A.2d 95 (19692. -- .-

)' 
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VII. JURY INSTRUCTIONS 

Commonwealth v. Kloiber, 378 Pa. 412, 106 A.Zd 820 (1954) contains langua.ge ':) 

which is overwhelmingly used for identification jury charges. The language is divided 

into two parts, corrnnonly called the first half of the !.loiber charge and the second half. 

The first half is: 

Where the opportunity for positive identification is good 
and the witness is positive in his identification and his iden
tification is not weakened by prior failure to identify, but 
remains, even after cross-examination, positive and unqualified, 
the testimony as to identification need not be received with 
caution - indeed the cases say that 'his [positive] testimony 
as to identity may be treated as the statement of a fact. I 378 
Pa. 424. 

The second half is: 

On the other hand, where the witness is not in a position 
to clearly observe the assailant, or he is not positive as to 
identity, or his positive statements as to identity are weak
ened by qualification or by failure to identify defendant on 
one or more prior occasions, the accuracy of the identifica
tion is so doubtful that ... the testimony as to identity must 
be received with caution. ld. 

In Corrnnonwealth y. Houzon, 456 Pa. 230, 318 A.2d 703 (1974), the court said it 

was error for the court not to give the "cautionary instruction" in Kloiber where "there 

was evidence upon which the jury could find that the l~ghting was poor." Apparently, then 

a defendant is entitled to the second half of the Kloiber charge only if there is some evi

dence in the case warranting it. And if there is such evidence, and the judge refuses to 

give the second half, it is r0versible error. Whether he is entitled to only the caution-

ary portion is not clear. 

The first half of the KI'oiber charge has been cd ticized as being confusing ~n 

that it tells the jury that identification testimony, if positi!~1 and unwaivering, can be 

"treated as the statement of a fact." This treatment of identification testimony as "fact" 

might have had its genesis from language such as contained in Go1nm.onwe'alth y. Sharpe, 138 

Pa. Super. 156, 159 (1939): 

Where the witness has been acquainted with the subject of 
identification or has had the opportunity of observing him on 
prior occasions, his testimony as to identity may be treated as 
the statement of a fact. But where, one is observed for the 
first time and only while committing the c~ime, testimony of 
identification may be ... merely the expr7~sion of an opinion 

'.' 
We believe that this type of distirtction is unnecessary, illogical, and confusing. 
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The Criminal Instructions Subconnnittee of the Pennsylvania Supreme Court Connnit-

~ tee for Proposed Standard Jury Instructions also believes that the first half of Kloiber 

is confusing. Attached hereto as Appendii!: "AU are its proposed instructions concerning 

identification testimony, including the connnents. These instructions, we believe, more 

rOlllio t:iGlll1y put the issue beto:re the jury, 

For another model instruction on identification, see United States ~. Telfaire, 

469 1?2d 552 (D"C. Cir. 1972). Note that Telfaire and the above proposed instructions 

do draw a jury's attention to how the identification is arrived at. The jury will there-

fore, hopefully, give ei!:tra scrutiny to in-COUrt identifications which have been influ

enced by an initial, suggestive confrontation. 44 

,,~--.-----------,,;,,~.,,-,,-----., 44 \ 
See Telfaire also for the concept of jury inst:ructions concerning a witness's ability 

to recognIze fils assailant based upon the ~ of both the victim and the accused. 
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VIII. GUILTY PLEAS MOTIVATED BY A MOTION TO SUPPRESS BEING DENIED 

The situation often arises where a motion to suppress identificatiun has be~n 

denied, and the evidence is such that counsel believes a guilty plea would be in the best 

interests of his client. By pleading guilty, the defendant gives up the right to chal

lenge on appeal the legality of any evidence in the possession or ~he police, or an 3d

verse ruling on his motion to suppress. A defendant who does pl~ad guilty. however, is 

not completely remediless concerning an improperly denied moti.on to supp:ceas, or to chal

lenge evidence in the possession of the police. 

In Commonwealth y.:... Marsh, 440 Pa. 590, 271 A.2d 481 (1970) the Pennsylvania 

Supreme Court approved of the United States Court's rule that t.o successfully attack 

a guilty plea under such circumstances, the defendant must show: (1) the existence of 

constitutionally infirm incriminating evidence; (2) "that the guilty plea 'tlTas primarily 

motivated by such evidence; and (3) that the defendant was incompetl'::!ntly advised by 

counsel to plead guilty, in the circumstances, rather than stand trial. ,0 \-Jith respect 

to what constituted incompetent advice, the court ruled that "mere miscalculati.on" of 

the evidence's. admissibility was not sufficient - there had to be "a shot171ng of gross 

error on the part of counsel." 

Marsh has been recently followed in Commonwealth y.:... Kittreles, 465 Fa. 431, 

350 A.2d 842 (1976), See also, Commonwealth y.:... Halloway, 215 Pa. Super. 136, 257 A.2d 

308 (1969) for a guilty plea that was challenged on the hasis that a motion to suppress 

an illegal identification was not litigated before the defendant pied guilty. 
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IX. MISCELLANEOUS EVIDENTIAR.Y PROBLEMS RELATING TO IDENTIFICATION 

A. Identification Exception To The Hearsay Rule 

In Commonwealth ~ Hill, 237 Pa. Super. 543, 353 A.2d 870 (1975)(allocatur 

refused), Judge Spaeth argued for the acceptance in Pennsylvania of McCormick's "state

ments of identification" exception to the hearsay rule. It was noted that this was 

apparently not the current law in Pennsylvania. Emphasizing that traditional hearsay 

rul,¢$ protect the defendant's right to confrontation, the identification exception would 

allow either testimony from a second person as to a first person identifying a suspect 

-'as long as the first person is available for examination, or testimony from that 

first person himself that he previously made an out-of-court identification. 

While Pennsylvania now only allows such testimony to be used to impeach, or 

rehabilitating~ and not for the truth of the matter asserted, Hill will surely be, ex

ploited by prosecutors. ~ote that the language in Hill is only dicta, and no authority 

for the proposition is cited other than McCormick. 

B. ~ing Previous Testimony At T:dal When The Witness Is No 
Longer Availabfe 

If a witness dies before the motion to suppress or before trial, the Common

wealth might try to introduce previous sworn testimony of the witness. In Commonwealth 

~ Rodri~ue~1 234 Pa. Super. 294. 338 A.2d 633 (1975) the court prohibited use of the 

deceased witness's preliminary hearing testimony at trial because there was evidence of 

a suggestive confrontation and the preliminary hearing testimony was inadequate to estab

lish an independent basis. If this problem arises, besides Rodriguez and the cases 

cited there, the applicable statute governing use of previous testimony should be 

co~sulted. 19 P.S. §582. 

C. Waiver Of Illegality 

The right to counsel at an identification procedure can be waived by the sus

pect (except, of course, to the extent that an unnecessary delay can still coerce a 

suspect into unintelligently waiving the right). Commonwealt~ ~ Richman, supra, states 

that in order for a suspect to intelligently waive his right to counsel he "should at 

least kno"(v the general nature of the transaction giving rise to the charges. I> Exactly 
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what this means will have to be decided on a case by case basis. lbe standard appli~ 

cable to a Miranda wRiver is applicable here. See Commonwealth ~~, 460 Fa. 223 , 

A.2d (1975) .. defendant told he was being questioned about "the Stancleo stabbing. 

Of course, not only must the suspect knm'1 the nature of the charges, but he 

also must be told that he has the right to have a lawyer present, and if he cannot af-

ford to hire a lawyer, one will be appointed for him free of charge. 

Whether a suspect can validly consent to an unnecessarily suggestive confron

tation has not yet been discussed by the appellate courts. It is not inconceivable, 

for instance, that a suspect could "demand" a one-on-one confrontation at a police 

station, after the necessity for a prompt, on-the-scene one-an-one confrontatiol1 has 

passed. While the right to counsel and the right to due process at a confrontation 

procedure may be waived, the concept of waiving some initial illegality, such as an 

illegal arrest, has not been recognized. See,~, Betra~1 ~peal, 451 Fa. 381, 303 

A.2d 486 (1973) which holds that standard Miranda warnings does not cure the taint of 

an illegal arrest. 

One last particular situation should be mentioned in regal'd to the right 

to counsel and non-suggestive confrontations and any possible waiver. It would not be 

impossible for the situation to arise where a defendant is told at his preliminary 

arraignment to hire a private lawyer, and then bail is set so high that he remaii.1s 

incarcerated and cannot hire a lawyer. A r.eal problem would arise if the prisoner 

appears at the preliminary hearing without a lawyer, in a case where a pre-preliminary 

hearing lineup would have been appropriate. Having the defendant s'tand in frout of 

the magistrate, in the presence of the identification witness, and having him explain 

why he could not get a lawyer could hardly be called a waiver of counselor a waiver 

of an unnecessarily suggestive confrontation. Mason ~ United St~, 414 F.2d 1176 

(D.C. Gir. 1969) recognized this danger and noted in a f~otnote: 

... efforts should be made to obtain counsel for defen
dants prior to the hearing. That failing, the prose
cutor should explain his di1enma to the magistrate, who 
may see fit to arrange an impromptu lineup under his 
own supervision or to take other remedial measures. 
414 F.2d 1179. 

Commonwealth ~ Sawyer, 238 Pa. Super. 213, 357 A.2d 587 (1976) also apparently holds 

that Sawyer did not effectively waive counsel at his preliminary hearing where the 

magistrate merely asked if [he] would proceed without counsel and he "acqulesced. H 
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X. EXPERT TESTIMONY 

Since identification testimony of a witness is the product of his human per

ceptions and thua subject to human frailty, it is wide open to scientific inquiry. While 

this memo~andum cannot purp~Jt to review the pertinent literature, it can represent 

that there has been considerable investigation in this area. In addition, if the con

clusions presertted in a recent article in Scientific American45 be correct, then the in

cidence of misidentification and the dangers of suggestion are very frightening indeed. 

Briefly stated, psychological studies conform all of the concerns repeatedly 

voiced by skeptics of eyewitness identification testimony. Experiments have shown that 

witnes~es perceiving under stress, such as presumably victims in assaultive crimes, are 

~~ than normally reliable witnesses. Evidence shows also that a witness's recollec

tions are colored by what he initially expects or wants to see, and that time rapidly 

dims the accuracy of observations. Finally, there is impressive proof that people do 

respond in conformity with suggestive inferences, both subtle and unsubtle. 

In light of this research it would of course be helpful to present such ex

pert t;,estimony, ~oihere available, on issues of admissibility and guilt. Those appellate 

courts reviewing refusals to admit such e'vidence have taken the. position that the 

question is one within the discretion of a trial judge, after weighing probative signi

ficance against potential prejudice (to the prosecution). That such evidence has 

been held admissible is demonstrated by the opinion of the Supreme Court in Neil ~ 

~:t.BE£Gra, 409 U.S, at 200, 93 S.Ct. at 382. Its admissibility in Pennsylvania, though 

appa~ently not yet considered, would be presumably governed by the rule for expert evi

donee: 

1~5 

Expe~t testimony is permitted only as an aid to the jury 
when the subject matter is distinctly related to a science, 
skill, or occupation beyond the knowledge or experience 
of the average layman. Commonwealth v. Q'Scaro, Pa., 
352 A.2d 30, 32 (1976). --

R. Buokhout, Eyewitness Testimony, December 1974, Vol. 231, No.6. 
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APPENDIX "A" 

CRIMINAL INSTRUCTIONS SUBCOMITTEE OF 
THE PENNSYLVANIA SUPREME COURT COMMITTEE 

FOR PROPOSED STANDARD JURY INSTRUCTIONS 

SUBCOMMITTEE DRAFT - MAY 15, 1972 

IDENTIFICATION TESTIMQNY 

(1) Even though a crime has been committed, the defendant may not: be found 

guilty unless the Commonwealth has proven beyond a reasonable doubt that this d~f~ndant 

is in fact the one (one of the persons) who committed the crime, 

(2) The Commonwealth's witness (es), ( ), (has) (have) identified th~ 

defendant as the one (one of the persons) who committed the crime. However, a rni'btake 

can be made in identifying a person, even by a witness attemptitlg to be truthful. 

(3) In this case: 

( ( ) has testified that he \.;as not in 1l positio\1 clearly to ob-

serve the person committing the crime). 

« )'s positive identification of the defendant was weakened by 

his testimony that (elaborate». 

(There is evidence indicating that on (insert when) ( 

inconsistent identification by (elaborate». 

Because of this, the accuracy of the identification by ( 

) made ~m. 

) is so doubtful 

that you should consider his testimony with caution in deciding whether the defendant 

was the one (one of the persons) who committed the crime. 

(4) In determining whe~her or not to accept as accurate the identification 

testimony of ( ), using caution for the reason I just ment~oned. you must also 

take into consideration the following matter':: 

(a) whether the testimony of the identification witness is generally 

believable; 

(b) Whether his opportunity to observe was suff.i.cient to allo~ ... him to 

make an accurate identification; 

(c) //How the identification was arrived at; 

(d) all the circumstances indicating whether or not the ide~tifica
:~\j~C", 

tion was accurate; " 
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(e) whether the identieication testimony is supported by other evi

dence, and you must conclude that it is so supported before you can accept it as being 

accurate. 

SUBCOMMITTEE NOTE 

The above instruotion on identification should be given onlY when identifying 

witness was n.ot in a. position which would permit him to observe clearly the person com

mitting the crime, when the witness is not positive as to identity, when his positive 

statements as to identity are weakened by qualification, by failure to identify the de

fendant on one or more other occassions, or by a prior inconsistent identification or 
, 

when his identification testimony otherwise appears to be doubtful. No instruction on 

~dentification testimony should be given when the identification witness had a good op

portunity eor positive identification, he is positive in his identification, and his 

identification is not weakened by prior inconsistent identification or prior failure to 

identify but remains, even after cross-examination, positive and unqualified. To give 

a.n illstt:uotion on identification under these circumstances , .. ould serw~ only to confuse 

the jury. See Qgnnnonwealth!. Kloiber) 318 Pa. 412. 106 A.2d 820 (1954), cert. denied 

:\ 348 U.S. 875, 75 S. Ct. 112, 99 L.Ed. 688, which still appears to be controlling in 

Pennaylvania; Commonwealth y. Rolden, 390 Pa. 221, .1<'34 .P!.2d 868 (1957); Commonwealth v. 

~lker~. 204 Fa. Super. 213, 203 A.2d 235 (1964). 

The section in parentheses that applies to the particular situation should be 

read; the court may wish to discuss the facts which give rise to the necessity for 

g:f.vit\g the cautionary portion of the charge under Kloiber. Any uncertainty in an iden

tification goes to its weight. Commonwealth y. Nason, 211 Pa. Super. 328, 236 A.2d 548 

(1967), But see below. 

For subdivision (1), see Commonwealth y. She1bert, 195 Pa. Super. 209, 171 

A.2d 514 (1961). A wealt :tdenti£:tcation, togt!ther w:tth other evidence, may be suffi

oiemt to convict. Commonwealth y. Kloiber, supra. 

Subdivision (2) is taken from Commonwealth ~ Kloiber, supra. 

In subdivision (4) various factors by which the :tdentification, is arrived at 

al:~e to be cons:f.dered by the jury. The method of placing suspect in a lineup may be 

itnportant. Se'~ Commonwealth y.:.. Downer, 159 Pa. Super. 626, 49 A.2d 516 (1946). See 
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also Stovall y.:.. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed 2d 1199 (1967), wh:f.ch deals 

with the question of the admissibility of identification testimony under the 14th Anlendroent. 

Stovall and its companion cases, United States y.:.. Wad~, 388 U.S. 218, 87 S,Ct. 1926, 18 

t.Ed. 2d 1149 (1967), and Gilbert Y.:.. California, 388 U.S. 273, 87 S.Ct. 1951. 18 t.Ed. 2d 

1178 (1967) deal with lineup questions and problems in making eyewitness identifications 

and indicate the United States Supreme Court's concern with questions of identification. 

"A conviction which rests on a mistaken identification is a gross miscarriage of justice .. II 

ld. at 297. See especially United States ~ Wade, supra, at 228 et seq. And see Common: 

wealth Y.:.. Lee, 219 Pa. Super. 240, 257 A.2d 366 (1969), criticizing and unduly suggestJve 
i) 

identification procedure. If the identification method is unduly suggestive or if couuRPl 

was not present, then the prinCiples of Stovall or Wade may have been violated and the 

witnesses' identification testimony may be inadmissible. See, for example, Co~w~~~ 

Y.:.. Mackey, 447 Pa. 32, _ A.2d _ (1972) and Commonwealth v. Whiting, 439 Pa. 205 j A.2.d 

738 (1970). 

For subparagraph (3) of subdivision (l~), see Commonwealth y!.. 1Cloibe:,r, and COU'l.:Ilo·£!:." 

wealth Y.:.. Shelbert, both supra. It seems that when the identification testimony it; "~~eJ~1' 

or "doubtful" that it must be supported by other evidence in the case. Since this instruc

tion is given only when the identification testimony is doubtful, this requirement b 

included in the instruction. 
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