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LEGAL DIGEST

Use of Deadly Force to

Arrest a Fleeing Felon—
A Constitutional Challenge

RESTRICTIONS UPON USE
OF DEADLY FORCE
THROUGH DEPARTMENT
POLICY

A most significant effort toward
reform of the common law rule has
come, through’ law enforcement ad-

‘ministrators. Whether in response to

persuasive police commeniary,*® na-
tional study commissions,*
cause of ‘Iragic incidents n the com-
ag
forcement - agencies havs prepared
written pohcy det'u]mg 1ectuc‘t10ns

“on the use of deadly force for purpose

of making an arrest. In many in-
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many execatives of law en-.

By
J. PAUL BOUTWELL

Special Agent
Legal Counsel Division
Federal Bureau of Investigation
‘Washington, D.C. .

This is the second part of
a three-part article. The von-
clusion will appear in next
mouth’s issue.

*stances, the policy is more restrictive

than the State statutory sltandard. This
is - understandable, . The  fact that
deadly force is legally justified does

notmean that it is always: wisely uli-.

“The  fuet  that | deadly
Sorve is Togdly justified does
st moan that it & ohicays
wisely atilized.”

lized. Riots, for example, have been
attributed to an officer’s legal, but un-

wise. use of deadly force.*® The legis-
lature determines ‘the legal use of

-deadly force; the admlmstralor plO -

‘moles its wise use.
Many law enforcement administra-

tors are concerned that if an officer
is sued, the department’s fircarms rag-
ulation “will be “admitted into. evi-
Wlence, and - where more restrictive

Law enforcement officers of -
- other than Federal jurisdice:
tion who are interested in
any legal issue discussed in
this article should econsult
their - legal adviser, Some
police procedures ruled per-
‘missible under Federal con--
stitutional Inw are of ques-

" tionable legality v rdsr State
law or are not permlued at
all ; ‘ :
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than State Taw, will create liability
where none might otherwise cxist.
- This is not necessarily the case. To
- begin with, States differ on admissi-
hility of departmental policy. Deci-
sions  in California and  Florida
llustrate the different responses. For
k example, in a California case, a police
oflicer shot at and killed a feeing
feton. The shooting was a justifiable
use of deadly force under State law.
The police tactical manual pertaining
to Uie use of firearms; however, justi-
fied the use of deadly force only if
necessary to save the officer, a citizen,
a brather officer. or a prisoner from
“death or grave hodily harm. The Su-
preme Court of California held the
~ manual wis admissible on the ground
that an employee’s failure to follow a
safety rule promulgated by his em-
ployer. regardless of ils substance,
- serves as evidence of negligence.
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On the other hand, in the State of
Flarida, at least two district courts of

_appeal have reached an opposite re-

sult, In one case. oflicers covering a
rock voneert observed {rom a rooftop
two teenagers trying the ‘doors of a

number of vehicles in the parking lot

and finally entering a van. The roof-
top officers direcled wofficers on- the
ground to arrest them. As an officer
attempled to arrest one of the boys, a
struggle ensued and. the officer fell to
the ground alter receiving a blow to
the face. The youth ran, and the officer
shot the plaintift in the leg. Florida
has: cudified the common law rule.
Over the oflicer’s objection in a civil
suit, the court admitted into eviderice
a departmental order on the use. of

~fireavms, which was in effect at the

time' of the shooting. The order au-
thorized the officers 1o use firearms

-lo apprehend a flecing felon; but only

‘when the officer reasonably believes

the fleeing person has committed
either (1) a violent erime to the per-
son of another, or (2} a crime against
property that clearly demonsirates a
wanton and reckless disregard for
human life. On appeal, the oflicer con-
tended. that the trial court erred in
admitting this order. The appeals
court agreed. While the departmental
regulation may be applicable for de-
partmental discipline of its own mem-
bers. the regulation would not aflect
the standard by which the officer’s
criminal or civil Hahility was meas-
ured. To admit the public safety order
constituted reversible evror.®
Whether departmental regulations
will create liahility where none might
otherwise exist is more difficult.
Americans for Effective Law Enforce-
ment {AELE)?®* makes the fellowing
points: (1), Police chiefs and other
arlministrators - should not be dis-
suaded from promulgating safety
rules and policy directives due to the
threat of civil liability; (2) it is in-
consigtent. with modern management
to leave unfettered discretion (as to
when an officer may use his fircarm)
to the lowest ranks—this is not to sug-
gest. that any particular restrictive
policy is meritorious; only that plan:
ning and policymaking should be cen-
tralized- at the highest administrative
levels: and (3) ~writlen directives

which restrict a police officer’s action

heyond ' the requirements of State law
should contain an explanation of their
intended purpose. Suggested wording
is as follows:

“This directive is for internal
use only, and does not enlarge
an officer’s civil or criminal li«-
ability in any-way. It should not
be construed as the creation of
a higher standard of safety or
care.in an -evidentiary sense.
with respect to  third ~parly
claims. Violations of this direc-
tive, if proven, can only form the
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basis of a complaint by this de-
partment, and then only in a
nonjudicial administrative set-

’ 33
ting,

The wise administrator, concerned
about potential liability problems with
regard to the use of deadly force, will
discuss this topic with a legal adviser.
He certainly wants to know what ef-

Afect Ji's policy might have on his offi-

cers’ potential liability. He needs to
be clear as to who will pay the civil
judgment, if one is awarded, arising
out of a deadly force case.®

THE INTERPLAY BETWEEN
A STATE'S JUSTIFIABLE
HOMICIDE STATUTE AND
CIVIL LIABILITY

A State legislature defines what
constitutes justification for an act
otherwise  criminal.® A State civil
court defines what constitutes privi-
lege for conduct otherwise {ortious.®®
Query:-Can a State civil court adopt
a definition of an officer’s privilege in
the use of deadly force, that 1s more
restrictive than the State’s legislative

“standard, expressed through its justi-

fiable homicide statute?

4 Atate legislatire des
fres what constilutes justi-
Jleatlon for an act otherwise
vriminals 4 -Swate cicil conrt
defines . what
mirilege jor conduet otier-
wise tortious.™

consiifufes

The question underscores the dis-
tinction between the two areas of the
law-—criminal-and civil. The legisla-

ture of the Staté has the legitimate

authorily to define . crimes-and de-
lenses, and generally the civil courts
retain the common law authority to
define torts and their defenses. So the

simple answer to.thé question is yes;

civil courts may adopt a definition of

privileged conduct that is more re- -
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strictive than the State’s justifiable
homicide statute. It should be empha-

sized, however, that most courls have

refused to do so.

A recent Minnesota case illustrates
the point. Early one morning, an off-
duty officer, dressed in civilian clothes
but who carried his .38-caliber snub-

nose revolver, drove a marked police "

department “take-home” squad car,

which he was authorized to use, to
pick up the morning newspaper. On
his return, he observed a station
wagon traveling at an excessive rate
of speed collide with a parked car.
Two boys got out, yelled something
into the station wagon, and then ran.
As the officer stopped his squad car,

another person alighted from the driv-

er's side of the wagon and ran. The
officer jumped out of the squad car
and shouted “Stop, police.”” As he
chased one boy, he repeatedly shouted
similar warnings, finally calling out,

“Stop, or T'll shoot.” The plaintiff ig--

nored the warnings and conlinued to
run. The officer fired. a warning shot

- into the ground, hut the plaintiff only

ran faster. The officer again yelled,
“Stop, or T’ll shoot.” When this warn-
ing failed to produce results, the offi-

cer aimed and fired a shot; intending

to hit the plaintiff in the lower part of
his body. Tnstead of striking the plain-
tfl in-the legs, the bullet struck the

plaintiff in the nape of the neck, pet-

manently erippling him.
In his complaint, the plaintiff al-

- leged defendant’s liability on two theo-

ries—battery and negligence. The
trial court-submitted the case to the
jury on the theory of negligence alone.
The jury found for the officer, They
found also that the plaintifl’s. negli-

gence was (he proximarte cause of his

own injury. The plaintiff appealed, e
argued that it was error for the trial

court to leave out the issue of battery.

In addition, the ‘plaintiff sought to
have the. Supreme Court of Minnesota
adopt-a civil liability standard for

priviléged conduet, a standard ‘that

would be more resiriclive than the

State’s justifiable” homicide . statute.
Minnesota’s justifiable homicide stat-
ute follows the common law rule.

The Supreme Court of ‘Minnesota

held that the trial court had improp-
erly framed the issue in the case in
terms of negligence rather than bat-
tery and remanded the case for a new
trial. The court wrote that while they
were not technically bound to follow

the stalutory formulation of the justi- -
fiable homicide statules, they would .

nevertheless do so and defer to the
legislative policy in defining tort lia-
bility. The police officer contemplat-
ing the use of [orce under emergency

conditions should not be held to con-

flicting standards of conduct hy the
civil and eriminal law. The confusion
which would be engendered by such a
situation can only produce unfair and

“inequitable results. The Court wrote:

“It -is in. the legislative forum
that the deterrent effect of the
traditional - rule may be evalu-
ated and the law-enforcement
policies of this state may be
fully. dehated "and determined.
-« . The legislature, and not this
“court, is the proper decision
maker.” 97 ’

In order for a police officer to raise

an’ allirmative ‘delense of privileged

use of his firearm in a suit alleging .
- battery, the officer must bear the burf,
den of proving: (1) Thathe had prob--

able cause to believe that the peison
sought to be arrested either commit-
tecdor was committing a felony, and

(2} that he 14ezlsorlzll)1y helieved the .
_arrest could not be effected without

the use of a firearm,

CONSTITUTIONAL ANALY-
SIS OF THE USE OF DEAD- |
LY FORCE TO ARREST A =

FLEEING FELON

- The most significant development in
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“litigation regarding the common law
“fleeing felon 1ale is the Federal con-

stitutional challenge made upon the
use of deadly force to arrest a non-

Y fre wdostosignificand do
vefoparent iy Htlgation re-
Feare

Jiewlng  fridu the
Fedoraf constitutional chal-
fowpe weadd upen the use of
derzenf o

gordding the’ coniron

refe s

e'fg‘e.'!é'?jn‘ Jorrer b

. . E ELY
nanvioleat, ffl't'!";i: FeFeit,

violent; flecing felon. Such a challenge
may be made by a plaintiff secking
cither = declaratory or . injunctive
relief.?® Most frequently, however, the
plaintiff merely files a claim under
title 42, United States Code, section
1983,% alleming the violation of a con-
stitutional right. This legislation was
enacted April 20, 1871, with the pur-
pose of providing a remedy for the

“wrongs allegedly being perpetrated

under color of State law, Thus, 1983,
as it is often  called, creates a right
to sue law enforcement officers per-
sonally ' for - depriving another of
“., . any right,. privileges, or 1im-
munities secured by the Constitution
and “laws. ... (of the United
States) , Sueh suits may be filed in the
U.S. dislrict courts under the provi-
sions of title 28, United States Code,
section 1343.

Prior to 1961, it was thought the

 plaintiff had to exhaust possibilities

that local or Stale remedies would give

 yelief before coming to the Federal
court. Inva 1961 Jandmark decision,

the - U8, Supreme Court established
the principle that the right 1o sue
police officers under 1983 was com-
pletely independent of any Stute vem-
edies that ‘might be available, The

Court-stated, “Tt is no. answer that

the State has a law which if enforced
would give reliel. The federal remedy

is supplementary to the stale remedy,

and the latter need not be first sought

30

and refused hefore the federal one is
invoked.” An officer could no longer
regard abstention or exhaustion of
local remedies as useful in defending
an action under 1983.1

- Thus, a plaintill may commence a
section 1983 action against an officer
in Federal court, or he may file a
civil suit in State court. It is some-
times asked how a State ¢ivil lawsuit
brought in a Stale courl and arising
out of the same set of facts differs
from a 1983 suit. Some general ob-
servations on the nature of a State

Jaw suit are useful before discussing -

seme of the recent 1983 cases.

State Tort Action Distingnished

State civil lawsuils arising out of
an oflicer’s use of his firearm are not
unusual. A suit may develop from its
neglizent use as well as from its in-
tentional use. In the latter case, the
distinction Detween justifiable force
and excessive force is important,

Rt elvil lawsaits ariss
i ot of nn offices’s wse of
fis firearm qre nob gnusual.
A snit may develop  [rowm
s pegligent use s well o3
Frony i inieniionad use.”

Negligence
Probably the most widely recog-

nized duty of a law enforcement officer
is-that of requiring him to avold neg-

“ligence in his work. Qur society im-

poses a duty upon each individual to
conduct his affairsin a manner which
will avoid subjecting others to am un-
reasonable risk of harm. This, of
course, also applies 1o law enforce-
ment oflicers. I his conduct creates a
danger recognizable as such by a
reasonable officer in like ‘eircum.
stances, he will be held accountable to
others injured as a proximate result
of his conduet and who have not con-

tributed to their own harm. These gen-
eral principles are wellknown con-
cepts in the law of negligence.

They mean that actions taken by
officers in ' apprehending - criminals
must not creale an unreasonable risk
of injury or death to innocent per-
sons. The creation of risk is not in
and of itself negligence; however, the
faw does require a reasonable ascess-
ment of harm’s likelithood and regards
as negligent any act which creates a
risk of such magnitude as to outweigh
the utility of the act itself,

Under the civil court system, if the
police officer owed no duty to the com-
plainant, he will not be penalized even
if the plaintiff in fact suffered some
injury. An officer will be liable only
where it is shown that (1) he was
obliged to do or refrain from doing
something, and (2) the plaintiff was
injured because of the officer’s failure
to comply with this obligation or duty.

Assume that Officer A shoots at B, a
felon fleeing in a congested downtown
area, but misses B and hits C, an inne-
cent bystander. ‘C, in a civil suit
against Officer A in State court, will
allege that Officer A" was negligent in
the discharge of his firearm. The gist
of C’s suit is that Officer A has
breached his duty to C.

Intentional Torts

Another category. of torts is termed

intentional torts. In a negligence suit,
the officer will not he lable unless he
foresaw, or should have anticipaied;
that his acts or omissions would result
in injury to another. An intentional
tort is the voluntary doing of an act
which to a substantial certainty will
injure another. It does not have to be
performed negligently. to. be  action-

able. Examples of such torts are false

arrest and assault and battery. Assume
Officer A intentionally shoots and seri-
ously injures B, a flecing {elon. B may
hring a eivil suit in State court alleg:

FBI. Law Enf,orcement Baﬂeﬁn

S




BB oG G I o 30 SRS i D% SR

A e s

e

G i st TR,

e S

ing that he has been battered, an in-
tentional tort. The gist of B’s action is
that Oflicer A used excessive force in
his effort to apprehend him and the
use of his firearm was not justified un-
der the cireumstances: It is not alleged
that Officer A was negligent—he did
what he intended to do—namely,
shoot B. The essential elements of the
tort of battery are intent and contact.
Privilege, however. is an aflirmative
defense to the tort of battery. Usually
the officer must bear the burden of
proving the essential elements of the
defense. A few jurisdictions reach a
contrary result, adopting the rule that
a police officer’s act is presumed law-
ful.” In final analysis, the reasonable-

“in fiead  analysis, the
reasorakivaess of the foree
tved B mraliing an areeat
wedde roall ihe elrcumstanees
iier question of faet for the
jurs or other trier of fact
{enek as a judge in d beneh
iricdl}. and  the  standard
w=nally expressed is the con-
duet of ordinary prudent
siert under existing cireuni-
steerers, Yol a very precise
stendard o De sure”

ness of the force used in making an

~arrest under all the eircumstances is a

question of facl for the jury or other
trier of fact (such as a judge'in a
beuch trial), and the standard usually
expressed is the conduct of ordinary
prudent men under existing circum-
stances. Not o very precise standard
1o be sure. i

(Continued Next Month)
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