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Thi" is the ('Olwl\l~ioll of' a 
111l'('("I':lrt m-I ieft-. 

Allegations of mi:'('onduct in 199~ 
~l\its are drawn frolll a hroad spec· 
trum of rip;hts, privilcp;es. and immu­
nities aIIorded proteetion by the Fed· 
eral Constitution and laws of the 
Vnited State\'., The appro<lch is [or the 
complainant to allege a violation of 
the Uth amenduwnl, sf'clio/l 1. whic'h 
<'ontains the foll()\\'in~ language: "No 
State shall make or ('nforce uny law 
which ~hall abridge the privileges or 
immunities of citizen~ of the Unitl'd 
States; nor shall uny State deprive ally 
person of lifc, liberty, 01' property, 

\\'ithoul due proc'ess of lnw: nOr deny 
to nny person within it!> j ttrisdiction 
tIl{: equal prolcdion of the laws," 

The key phrases, "privill'~(," and 
immuniti(~s," and "due process of 
law:' ancl "equal protection of the 
laws" are the vehicles hy which FJ83 
prolt·ctiom; lIre wmaily idf'utificd, For 
('xlllnple. the guarantee against un­
rea~()nable sean'hes and seizures con­
tained in the fourth amendment il' ap­
plicable to State officers by reason of 
thl' "due process"language of the 1,lth 
amendment. TIIUS, an oIliecr acting 
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iJl1mulljtie~," and "due pro(:ess of 
law," ancl "equal protection of the 
la\l'~" are the vehicles hy which lC)83 
prolr('tions are usually iOf'olified. For 
rxalllple, the guarantee against un­
reasonable f'rnrC'hes and ~ei7.ures con­
tained in thf' fourth mnendment i~ ap­
plicable to Slate officers by reason of 
thl' "due process" language of the 14th 
amendment. Thus, an of1irer acting 
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'"Law enf or('('uH' 11 I personnel ('v{'rywh('r{' h~lY(, a "ilu! inl{'r{'s\ 

in what ('Ollbtilul{'s th{' !(,~1l1 use of d('ll<1ly fot"{'('. Espt'('ially is this 
trtu' of admini;.lr'llol's." 

contrary to the fourth amendment officer's duty in this respect where Section 1983 was not intended to he 

a suhsti lute for State tort action, nor 

grant a Federal forum for every citi· 

zen'R claim of injury by a State offi­

eial. X egligenee, as sueh, is not action­

ahle a.5 a civil rights complaint. The 

ollicial conduct must deprive rmother 

of a constitutional right:l2 Yet, con­

duct that a Sta.te courl would classify 

as negligence has formed the basis of 

a 1083 suit. Let us look at some ex­

amples of constitutional cla.ssifica­

tions and see how plaintiffs have fash­

ioned their complaints SO as to bring 

mi/!ht he held liable for denying a 
citizen his constitutional ri~ht to due 

Jlroces~. 

Practically all routine law cnforce­
ment work has the potential of be­
coming the suhject of complaint by an 
irate citizen who demands satisfaction 
hy way or a ("i\'il ~uit lInder Ihis I'tal­
ute. Therefore, one of the Iwavy re­
sponsibilities of each law enforce­
ment officer is to recognize and protect 
the rights. privileges, and immunities 
of persons within the jurisdiction he 
~erves. Section 1983 crystallizes tht' 
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constitulional or Federal rights are 

concerned. Thus, the statule implies 

that an officer has a specific duty to 

avoid depriving others of the enjoy­

ment of lhese guarantees and that, by 

his failure to comply with that duty, 

he may incur F~rsonalliability for the 

resulting inj uries. 

Does this mean that an olliceI', who 

is negligrnt in the use of his firearm, 

ma); be RlICd in Federal court under 

199:~ for the violation of a constitu­

tional right? 
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their case into Federal court as n 1983 
cause of action. 

The Fourth Amendment 

The fourth amendment declnre5 
in part: "The right of the people to 
be secure in their persons . .. against 
unreasonable searches and seizures, 
shall not be violated .... " This COIl­

stitutional provision has 10:1g been in­
terpreted to embrace security from 
arbitrary intrusion by the police. The 
following case illustrates how one 
Federal court applied this language to 
{acts that sound of negligence. All 
officer, after reporling to the scene of 
a disturbance, observed a young boy 
'eave the scene. The officer pursued, 
, __ :nking the boy had a gun. The hoy 
carried a tire tool in his hand, which 
he dropped when the officer yelled for 
him to "halt." All the witnesses, in. 
dudinp; the officer, heard the tool 
drop. The officer testified that as he 
lowered his gun he accidentally 
pulled the trigger, putting a hole 
through the hoy's thigh. The district 

judge f oUild till! officer's use of force 

amounted to i!ro~s or culpable ncgli­

p;£'nce: howe\'er, he was of the opin­

ion that the plaintiff could not prevail 

under Federal law since 198H was nol 

intended as a means of recoUpnl('nl for 

inj uries caused hy the negligence of a 
~tate nfilcel' acting in the course of 

Law enforcement officers of 
other than Fcdcrul jurisdic­
tion who ore interesled in 
mi)' legtli issue discussed in 
this ~Irtlcle should consult 
theh' legal ndviscr. Some 
poli('e proced~u.'es ruled per­
missible under Federal con­
stitutional law are of 
questionable legality under 
State law or are not per­
mitted at aU. 
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his duty. With this the appellate court 
disagreed. The appeals court reasoned 
that gross or culpable conduct w~ 
the equivalent of arhitrary action; 
that is, the officer's action was more 
than j list simple nel!Jigence. "Our 
concern here is with the raw abuse of 
power by a poliee officer ... and not 
with simple negligence on the part 
of a policeman or any other offi­
cial." J:l Such arbitrary action is 11 

constitutinnal violation. 

Crnel a11d Unusual Punish­
ment-The Eighth Amendment 

Plaintiffs have also cont'mded that 
the use of deadly force a~ainst a non­
violent fleeing felon is cruel and un­
usual punishment in violation of the 
ei~hth amendment. In a recent case, 
officers inyesti~ating a hurglary at­
tempt killed the plaintiff's son as he 
was fleeing from an arrest. The plain­
tiff contended that the State statute, 
which followed the common law "any 
felony" rule, was unconstitutional on 
its face and as it was applied because 
it permitted the administration of 
cruel and unusual punishment in vio­
lation of the eighth amendment. 
Deadly force can he constitutionally 
authorized only when necessary to 
protect "one's OWn life or safety, or 
the life and l;afety of others." 

The three-judge court, convened to 
determine the constitutionality of the 
Slate statute permitting the URe of 
deadly force to arrest any felon, hrld 
that the statute was not in violation of 
the eighth amendment. The amend­
ment deals with punishment, and the 
short answer to the plaintiff's conten­
tion was that the State statutes simply 
were not dealing with punishment. An 
officer in effecting an arrest cannot use 
any force, fl)\: 'the purpose of Jlunish­
ing"s i)~rso'll and to-do so is a crime 

:'u~der title 18; LTnited States Code, 
section 2,1,2. It may be better as a 
value judgment to allo,,- nonviolent 
fdons to eSC!!Jle rather thun incur Ihe 

'-Th(' us<" of deadly force 
by luw enforcement offi('ers 
ill (·ffeeling an nrr('st is a 
we"-r('('()~nizetl ground for 
a 1933 ('m,e, Yet, the exact 
plm'{' in the Constitution of 
n rig-hi to he fr<"c from su('h 
forc(' is not dear and has 
1/('('11 Ilw subj('{'\ of disag-n>c o 

ment ill titt' dedsions of the 
Federal ('ourts of apPt'·aL'· 

risk of killin~ them. But that is a 
policy question for the State legisla­
lure, not for the Federal courts to de­
cide in the guise of constitutional ad· 
j udicalion, the court said. The panel 
went on to hold that Ihe Stale statute 
was not unconstitutionally overbroad 
or vague and was not viola live of the 
equal protection clause of the I-tth 
amendment.'" 

Due Pro('css 

The fifth amendment to the U.S. 
Constitution provides in part: "No 
person shaH be ... deprived of life, 
liherty, or property, without due proc­
ess of lair ... :' The lcl,th amend­
ment applies the same limitation on 
the States: " ... nor shall any State 
depri\'e any p"rson of life, liberty, or 
properl)" without due process of 
law .... " 

The use of deadly force by law en­
forcement offie-ers in effectin~ an ar­
rest is n well-recognized ground for 
a 1983 case. Yet, the exact place in 
the Constitution of a right to he free 
from such force is not clear und has 
bern the subject of disagrcement in 
the decisions of the Federal courts of 
appeal. Several opinions have ex­
pressed the thought that the right 
arises from the due process clause 
of the tlth amendment; that i~, the 
right to be secure in one's person, a 
right to life itself, which stands sepa­
rate and apart frol11 any specific right 
found ill the Bill of Righl::;. Such a 
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right is fundamental and basic to an 
ordered society and is inherent in the 
Constitution. It is thus protected by 
the due process clause. The claim is, 
therefore, that the State fleeing felon 
statute yiolates the due process clause 
of the 14th amendment because, pro­
cedurally, it permits the arbitrary im­
position of death by the officer, vio· 
lates the presumption of innocence, 
and denies the suspect a right to trial 
hy a jury. Of course, the arguments 
would apply as well to the use of 
deadly force against the violent, dan­
gerous felon. Courts, in applying a due 
process analysis, attempt to balance 
the interc.'ts of society in guarantee­
ing the right to life of an individual 
against the interest of society in in­
suring public safety. They have not 
agreed all where the balance should be 
struck. 

Two cases illustrate the conflict. 
Both are from States which follow the 
common law "any felony" rule, and 
perhaps best illusl.rl1!c the constitu­
tional challe::;;e made against the rule. 
One case is from Connecticut; the 
other is from Missouri:!:; 

COllll('('ticul Case 

An officer, while crul~mg in his 
patrol car in the ordinary course of 
his duties, observed an automobile oc­
cupied hy three young males. Both 
cars proceeded for several blocks at a 
lawful rate of !'peed. Through radio 
('ontact, the officer determined the ve­
hicle had been reported stolen. The 
bo)'s became aware they were being 
f 0110\\ (,(1 and accelerated to about 
80 miles per hour. The olIicer fol­
lowed in hot pursuit. After traveling 
several hlocks, they rl'ached the end 
of the road. Both the stolen vehicle 
and the patrol car slid to a stop, caus­
ing a large cloud of dust. Since the 
occupants of the car were not imme· 
(liately visible, the officer climhed to 
the top of a nearby embankment. He 
observed two men running across a 
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nearby field and called Ior them to 
halt. 'TIley fl1pnentarily turned to face 
him. hut then began to run away. The 
officer fired his gun at the leg of one. 
of the fleeing suspects, but struck 
him in the left buttock, causing inter­
nal injuries which resulted in his 
death. It was stipulated that none of 
the occupants had threatened physical 
injury to the officer in any manner. 

The rule in Connecticut is that an 
arresting olIicer may use deadly force 
if he reasonably believes it necessary 
to effect an arrest or to prevent the 
escape from custody of;> person whom 
he reasonably believes has committed 
or attempted to commit a felony:1G 

Missouri Case 

Two young boys entered the office 
of a golf driving ranse at night by 
mealiS of an unlocked window for the 
purpose of stealing money. As they 
departed through a back window, 
they were intercepted by a policeman. 
He ordered them to stop, but rather 
. than submit to arrest, they fled in 
different directions. As another offi· 
cer, who had just arrived on the scene, 
rounded the building, he c()lIided with 
one of the hays. They both fell to the 
pavement. The officer grabbed the 
boy's leg, but he hroke from the offi­
cer's grasp and ran. The officer pur­
sued, but was losing the race. He 
shouted: "Stop, or I'll shoot," but the 
hoy did not stop. Believing that it was 
ne('essary to take further action to 
prevent escape, the officer fired 
a warning shot. The bullet, however, 
struck the youth in the head, causing 
his death. It was stipulated by the 
parties that the officer's use of his gun 
was "reasonably necessary under the 
circumstances and was authorized by 
the statutes of the State of Missouri." 

The pertinent Missouri stat· 
utes read as follows: 

"Justifiable Hom icicle 

Homicide shall he deemed 

justifiable when committed by 
any person in either of the fol­
lowing cases: 

(H) When necessarily com­
mitted in attempting by lawful 
ways and means to apprehend 
any person for any felony 00m­
mitted, or in lawfully ... 
keeping or preserving the peace. 

Rights 0/ Officer in Making 
Arrests 

If, after notice of the inten­
tion to ,~rrest the defendant, he 
either flees or forcibly resists, 
the officer may use all necessary 
means to effect the arrest." .\; -

A civil rights action was instituted 
in each case under title 42, United 
States Code, section 1983, alleging 
that the individual officers, acting un­
der color of State law, deprived the 
Aeeing persons of their lives without 
due process of law. The officers' 
answers were the same; namely. they 
aeted in good faith plus they had a 
reasonable basis to believe their con­
duct was lawful. In each case,. the ar­
resting officer simply relied upon the 
validity of his State staLute, which 
permits a law enforcement official to 
use deadly force in D,pprehl'1ltling a 
person who has committed a felony. 

The plaintiffs' contention was that 
such statutes as these are unconstitu· 
tional, and they should be declared so 
by the Federal courts. Wl1i1e such 
declarations may not affect the liahil­
ity of the current defendants, it would 
remove the defense of good faith in 
future damage actions of this kind. 
They asked the courts in each case to 
fashion a cOI'stitutional standard 
whieh would restrict the use of deadly 
force in elTecting an arrest to violent 
felonies or eircumstances where there 
is substantial risk that the person to 
be a.rl.'csted will cause death or serious 
boa.ily harm if his apprehension is de-, 
laycd. 

In the Connecticut case, the Federal 
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appellate court rejected the plaintiff's 
argument: " ... [SJtates must be 
given some leeway in the administra­
tion of their systems of justice, at 
least insofar as determining the scope 
of such an unsettled rule as an arrest­
ing officer's privilege for the use of 
deadly force. Further, in the light of 
the shifting history of the privilege, 
we cannot conclude th,",t the Connecti­
cut rule is fundamentally unfair." 45 

In the IVIissouri case, the Federal 
district court held that a defense of 
goon faith had been established and 
therefore denied an award of dam­
ages. The court concluded there was 
no longer a controversy between the 
parties which would permit the grant­
ing of declaratory relief; therefore, 
the court declined to rule on whether 
the Missouri !'tatutes were unconsti­
tutional. Evell if the statutes were un­
('omtitutionaI. the court reasoned, the 
defense \\as still available to the of­
li('t'r, since he reasonably believed in 
their constitutionality at the time. Xo 
appeal was taken from the denial of 
damages, but the plaintilf appealed the 
court's denial of declaratory relief. 
The Federal appellate court di!iagrerd 
wilh Ihe di~tricl court and remanded 
the case for consideration on the 
merits of the constitutional issue. The 
!;ood faith defense cannot sen'e as a 
reason for denying equitable relief. 
Furthermore, the appellate court dis­
a~rrecl that the parties lacked sulli­
t'ienl adverse interest. The result of a 
drrlarutory judgment in favor of the 
plaintHr would be to remove the dc­
f('nsc of good faith ill future damage 
adions. "Those who would ll~e a ~tut­
ute liS a shield must be prepared to 
defend the constitutional validity of 
that shield."·1V 

On remand, the district court hcld 
the 1\1 issouri statutes did not violate 
the U.S. Constitution. To abolish the 
lise of deadly force would deprh'e [he 
SLutI' nnd its citizens of their rights to 
~(·('udty. safety, and a feeling of pro­
It·etiOlJ. To pick and choose those 
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crimes warranting the application of 
deadly force is the duty of the legisla­
ture. "It is not the role of a federal 
judge to legislate for the people of a 
slate," roo 

On the second appeal, the Federal 
appellate court again reversed and 
held the Missouri statutes uIlconsti­
tutional. Statutes as broad as these 
deny due process in that they create a 
conclusive presumption that all flee­
ing felons pose a danger to lhe bodily 
security of tbe arresting officers and 
the general public. The court reasoned: 

"The police officer cannot he 
constitutionally vested with the 
power and authority to kill any 
and all escaping felons, includ· 
ing the thief who steals an ear of 
corn, as well as one ;,~'ho kills 
and ravishes at will. For the 
reasons we have outiil1ed, the 
oilierI' i~ required to use a rea­
sonable and informed profes­
sional judgment, remaining con­
stantly aware that death is the 
ultimate weapon of last resort, 
to be employed only in situa­
tions presenting the gravest 
threat to pithcr the officer or the 
public at large. Thus we have no 
alternative but to find [the stat­
utes] unconstitutional in that 
ther permit police ollicers to use 
deadly force to apprehend a 
fleeing fclon who has usecl no 
violence in the commission of 
the fclony and who does not 
threaten the lives of either lhe 
arresting oHicers or others." 51 

On May 16, 1977, the t-.S. Supreme 
Court \'acated the judgmcnt of the 
Court of Appeals and remanded the 
case with instruetiollS 1.0 dismiss the 
complaint. For a declaratory judg­
menl to issue. there must be a digpute 
which calls for an adjudication of ad· 
verse intemsl. There was no snch dis­
!)ute in this case. The plaintilf's claim 
of a present intcr('stll'as twofold: (1 J 
That he \\'ouhl gain rmotional satis-

faction from a ruling that his son's 
death was wrongful; and (2) he has 
another sari, who if ever arrested on 
suspicion of a felony, might flee or 
give the appearance of fleeing, and 
would therefore be in danger of being 
killed hy defendant or other police 
offi(;Pl's. As to the first claim, the Court 
r::lated that emotional involvement in 
a lawsuit is not enough to meet the 
case or controversy requirement, and 
were lhe law otherwise, few cases 
(?oulc1 ever become moot. As to the 
second claim, the Court stated that 
~meh speculation is insufficient to es­
tabli!'h the existence of a present, li\'e 
controversy.5~ 

] n disposing of the case in the man­
ner descrihed aboyc, the Supreme 
Court emphasized they werc not con­
siderint{ the merits of the court of 
appeals' opinion. Therefore, the ques­
tion whether the usc of deadly force 
to appreh~'nd a nondangrrou8 fleeing 
felon constitutes a violation of the 
U.S. ConstitutiOlI remains open. The 
l\Jissouri case represents the only Fed­
eral appellate court opinion which, on 
the merits, has indicated that it does. 

VII. CONCLUSIONS 

Critics of the common law rule 
claim the use of deadly force again:;t 
a nondangerous fleeing felon is an 
abuse of deadly force. The possible 
remedies against such abuse-namely, 
eivilliability or criminal prosecution, 
or hoth-are ineffective deterrents. 
Where the State has a justifiable 
homic;de statute which codifies the 
comllJon law "any fclony" rule, it 
operates to form a shield for the offi­
cer, not only against criminal liability 
hut also a~ainst civil liability. Thug, 
civil courls, whilc not technicnlly 
hound to do so, usually recognize in 
the Statt> statutes a legislative policy 
toward whIch ther will defer in delln­
in~ lort liahility. Even while doing so 
o/w ('ourt pllinted (Jut: " ... the prcf­
erahlt' rule would limit the privilege 
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HThe administl'Hlor !->hould he as concerned with an offi('<,l' 

who hi afmid to US(' his Hid('Ul'Ill Whf'll the sitnation r<'quir.<'s 
iti:'i usp as he is with tIl(' ofli('('I"S re('ldpsl'I and 1l1l';USlifit'd ns(". 
He fulfills his admillistrativ<, duty Wl\('l1 hI' :Hlcll'l's~<,s hoth 
il'lsu('s. " 

to th(, ;;iluatioll when' tlw ('rime in, 
yoh-ed ,'ause" 01' threat('ns death or 
serious bodily harm, 01 where there 
is a suhstantial risk that the person 
to he arre~t('cl will cause death or seri­
ous bodily harm if his apprehension is 
delayed." ;d 

Every modern Jaw enforcement ex­
ecutive knows weI! his duty to insure 
eflicient and effective firearms train· 
in~ before an officer is assigned a 
weapon. Yet, the executive's respon­
sibility does not rest there. He real· 
izes, in addition, that the officers under 
his command are entitled to clear and 
specific instruction on the circum· 
stances under which the use of a fire­
arm is permissible. TIlis takes form in 
written departmental policy. 

One law eniorcement executive has 
remarked thaI "a policy without tecth 
is just about as effective as a patrol 
car with four flat tires." Policy must 
be reinfor(>\.,.:l by effective instruction 
from rccruit training at the academy 
throuf(h ad,'anced inservice or fire· 
arms training throughout an officer's 
career. 

Notwithstanding departmental polio 
cy and excellent instruction in both 
the skill and proper use of a side· 
arm, the final decision to use it must 
rest with the individual officcr. That 
decision will be formed in some meas· 
lire by his own moral and ethical 
j ud~ment concerning the use of deadly 
force. The administrator should be 
as concerned with an officer who is 
afraid to URe his sidearm when the 
situation requires its use as he is 
with the officer's reckless and unj usti­
fied use. He fulfills his administrative 
duty when he addresses both issues. 
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A recent Police Foundation report ~I 
makes the point that many depart. 
ments luck adequate recordkeeping 
procedures designed to identify and 
monitor officers' conduct involving 
the use of excessive forcc and repeated 
involvement in shooting incidents. 
The authors point out" ... the Jack 
of systematic centralized data collec· 
tion in many departments inhibits 
the rational development of new polio 
cies, training program::;, and enforce· 
ment procedures." r,;; 

One important misconception about 
deadly force that became evident in 
the several cases reviewed in this ar­
ticle is that officers think they have the 
ability to shoot to wound when the per· 
son shot at is fleeing the scene. In 
case after case, the testimony of the 
officer was to the effect that he actu· 
ally shot at an ann or leg, but the 
bullet struck the head, the neck, or 
the hack. One coroner's report stated: 
"Given a moving target, in a range 
of seventy-five yards, or less, the tar­
get wili probably be hit, but not where 
the gun was aimed. Therefore, the 
police officer should not think he is 
going to inflict a nonfatal wound by 
shooting at an arm or leg. He should 
fully expect the shot to be f ata1." uG 

Contrary to the popular image of 
police work, a decision to use deadly 
force against a fleeing suspect is a 
rare one for most law enforcement of· 
ficers. Yet, of all the decisions an of· 
ficer is called upon to make in emer­
gency arrest situations, whether to use 
deadly force can turn out to be the 
most agonizing and tormenting of all. 
Officer Marshall's testimony about his 
decision to shoot at a fleeing felon, 

which led to the Connecticut case of 
Jones v. Marshall, is a powerful ex· 
ample of the conflicting emotions af­
fecting an officer faced with a decision 
whether to use deadly forceP In 
another case, the permanent paralysis 
of a 15.year-old boy who was caught 
with a stolen car and the distressed 
elllotions of the defendant police of· 
flccr following the shooting empha­
size the tragedy of thc lcgal, but un· 
wise, Use of deadly force. oS 

Law enforcement personnel ,e\'ery­
where have a vital interest in what 
constitutcs the legal usc of deadly 
force. Especially is this true of ad­
ministrators. They should follow any 
effort to restrict its legal use, whether 
that restriction comes through legis­
lath'e reform, their own State court 
decisions, or continued constitutional 
attack in Federal courts. Beyond this, 
the administrator has a more difficult 
responsibility. He must decide when 
the use of deadly force is wise and 
prudent and support that decision 
w:th clear policy and effective train-
ing. 
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