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Preface

Fad

Tke system is judged not by the occasional dramatic case,
but by its normal, humdrum operations. In order to ascertain
how law functions as a daily instrument of the city’s life, a
quantitative basis for judgment is essential.

Criminal Justice in Cleveland,
Roscoe Pound and Felix Frankfurter, eds.

Pound and Frankfurter’s observation of a half century ago is equally applicable
today. Having traced by hand what was happening to some 5,000 felony cases in
the Cleveland courts, they found evidence that the real workings of the courts
were often quite different from the picture that emerged from media coverage of
the ‘‘occasional dramatic case.”” The study revealed, for example, that most
felony arrests were being dropped without trial, plea, or plea bargain; that a
serious problem of habitual, serious offenders was receiving insufficient attention;.
and that bail and sentencing practices were badly in need of reform.

This series of reports traces what is happening to felony and serious mis-
demeanor cases in the District of Columbia Superior Court in the 1970s, based on
an analysis of computerized data. Although the data base is both larger (over
100,000 czses) and richer (about 170 facts about each case), the analyses reach
conclusions strikingly reminiscent of those made by Pound and Frankfurter, and
now largely forgotten. We are relearning the lessons of high case mortality, the
habitual or career criminal, and bail and sentencmg inequities.

The source of the data used in this series of research reports is a computer—
based case management information ‘system known-as PROMIS (Prosecutor’s
Management Information System). Because it is an ongoing system, PROMIS -
provides, on a continuing basis, the kind of quantitative assessment of court -
operations that heretofore could only be produced on an ad hoc research basis.

The area encompassed by the PROMIS data—the area between the pohce
station and the prison—has long been an area of information blackout in the
United States. This data veid about the prosecution and court arena, which some
observers regard as the criminal justice system’s nerve center, has meant- that
courthouse folklore and the atyplcal but easy-to- remember, case have formed -
much of the basis for criminal justice policymaking. :

Funded by the Law Enforcement Assistance Administration, the PROMIS Re-
search Project is demonstrating how automated case management information
systems serving prosecution and court agencies can be tapped to provide timely
‘information by which cr1m1na1 justice pohcymakers can evaluate the 1mpact of

iii
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their decisions. The significance of this demonstration is by no means restricted to
the District of Columbia. Other jurisdictions can benefit from the types of
1n51ghts~—and the research methodologies employed to obtam them—described
in the reports of the PROMIS Research Project. :
There are 17 pubhcatlons in the series, of which this is Number 7.A noteworthy

feature of this series is that it is based primarily on data from a prosecution

agency. For those accustomed to hearing the criminal justice system described as
consisting, like ancient Gaul, of three parts—police, courts, and corrections—the
fact that most of the operations of the system can be assessed using data.from an

- agency usually omitted from the system’s description may come as a surprise. We

are aware of the dangers of drawing certain inferences from such data; we have
also come to appreciate their richness for research purposes.

Obviously, research is not a panacea, Much knowledge about crime must await
better understanding of social behavior. And research will never provide the final
answers to many of the vexing questions about crime. But, as the President’s
Commission on Law Enforcement and Administration of Justice observed in 1967:

. when research cannot, in itself, provide final answers; it can provide data
crucial to making informed policy judgments.’’ (The Challenge of Crime in a Free
Society: 273.) Such is the purpose of the PROMIS Research Project.

William A. Hamilton

President

Institute for L.aw and Social Research
Washington, D.C.
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Introduction |

The crime of rape has received a great deal of national attention in the past few
years, particularly from concerned women’s groups. Trying to prevent rapes from
occurring, responding to the psychological needs of rape victims and their
families, and improving the treatment of rape victims by police and medical per-
sonnel were among the original goals of the action groups.

More recently, interest has grown regarding how the court system handles. rape
cases once an arrest is made. But here, too, interest has centered on the effect of
certain procedures on the victims. Relatively little is known about the prosecution
of rape cases, because of the general lack of knowledge about the operations of the
prosecutor’s office and the courts. A number of opinions are widely held about

“why it is difficult to obtain a conviction in a rape case, but those opinions have not
been tested empirically. It is commonly thought, for example, that rape victims

whose cases have resulted in arrest are discouraged from cooperating with the

prosecutor because of the way other rape victims have been treated by police and
prosecutors.

The lack of knowledge about the prosecution of rape cases suggested the need
for empirical research on the following questions: How does the prosecution of
rape cases compare with that of other offenses? Do victims frequently lefuse to
cooperate with the prosecutor? What factors lead to a conviction?

When publicity surrounding a rape trial reveals that the defendant has been -

arrested for rape before, the question arises as to whether rape defendants are
typically highly recidivistic. Such instances alsoc raise questions about case-
processing decisions: Did he have to stand trial the first time he was arrested for
rape? If not, why not? Again, consideration of questlons such as these is usually
hampered by lack of data.

Although rape cases receive the most attention, other types of sexual assault
should be included in an examination of the prosecution of sexual attacks. Chil- -

dren of both sexes are also molested, and adult males are sométimes attacked by
another male. For this reason, the more general term of *‘sexual assault’” has been
suggested as appropriate by such diverse sources as Brownmiller, the author of a
best-selling book on rape, who states that “‘all acts of sex forced on unwilling
victims deserve to be treated in concept as equally grave offenses in the eyes of
the law,” and the American Bar Association, whose House of Delegates adopted
a resolution to redefine rape and related crimes in terms of persons, rather than
females.! The proposed revision of the Federal Criminal Code has redefined rape

and sexual assault in terms of persons,? as has the proposed revision of the .

District of Columbia Code.® Whether all types of sexual assault or only some are
difficult to prosecute is another question that can be addressed empirically. . -
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This analysis begins by considering all sexual assault cases and later narrows

" the focus to forcible rape. “‘Sexual assault’’ in this report refers to sexual acts .

involving a male or female, adult or child, excluding all consensual sexual encoun-
ters between adults. ““Forcible rape’’ refers to sexual intercourse with a female
victim against her will. The analysis looks at the ways in which different types of -
sexual assault cases are prosecuted and at the recidivistic behavior of the defen-
dants arrested in the cases. More detail is presented on forcible rape cases than on
other types of sexual assault, because the former are more numerous and more
data are available concernmg them.

The setting of this analysis is the District of Columbia. The District’s Metropoli-
tan Police Department (MPD) was one of the first police departments in the nation
to establish a separate unit (the Sex Offense Branch, organized in 1942) to investi-
gate sexual assaults. In 1965, Hayman and others in the District of Columbia
began working to establish better medical care for victims of sexual assaults,* and
in 1973 the District of Columbia Task Force on Rape recommended specific
changes in the treatment of rape victims by the police, hospitals, and the prosecu-
tor.5 The District also has a Rape Crisis Center, established in 1972, which handies
about 300 cases a year, most of which do not enter the criminal justice system.$

Many of the changes made in Washington, D.C., particularly by the police,
concern reducing the trauma of victimization. The police department conducts a
special two-week training program for police officers assigned to the Sex Offense
Branch, has hired more females to serve in the unit, and has prepared a booklet on
““Sexual Assault,”” which is given to rape victims to help explain the procedures
used by the police, medical personnel, and the courts in such cases.

One of the areas that could not be fully addressed by the D.C. Task Force on
Rape was the handling of rape cases by the prosecutor after an arrest was made.
Their final report no:cs that a large percentage of rape cases are dismissed, but it
does not compare the rates with those for other crimes. Acknowledging that ‘it is
possible that nonprosecution rates for other serious crimes are equally as high,”
they state: -

When less than one of every four persons arrested for rape is convicted of that
offense, when more than half are not even prosecuted, something appears to be
wrong with the system. That conclusion is buttressed by the facts that (1) rape is
probably one of the most underreported of all serious offenses and (2) not all reported
rape offenses are closed by arrests.?

This report focuses on the prosecution of sexual assaults, using data from
PROMIS, a computer-based management information system installed in the U.S.
Attorney’s Office for the District of Columbia in the division that serves the D.C.
Superior Court. Different parts of the analysis utilize different years in the data
base covering the period from January 1971 to December 1976.8 All arrests for a
sexual assault that involved an -adult defendant are included in the data base.?

The next chapter of this report describes the characteristics of the different
types of sexual assaults that take place, using data on cases brought by the police
to the prosecutor from January 1971 to August 1975. Chapter 3 examines charac-
teristics of the defendants arrested for sexual assault during that period. Also
included is an analysis of their recidivistic behavior based on a computerized data
file that tracks the defendant’s arrest behavior for several years after the arrest
under examination. Chapter 4 compares conviction rates for different types of

- sexual assault cases. In Chapter 3, the focus is on forcible rape cases. The han-

dling of rape incidents is described from the reporting of a rape to the police to the
sentencing-of an offender convicted of rape, Discussion of the impact of a May
1976 change in the corroboration requirement on the treatment of cases brought in
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the. last six rnonths of 1976 is also mcluded The ﬁnal chapter summarizes the
findings and presents: conclusions. 7

I

Notes

1. Susan Brownmiller, Against Our Will: Men, Women and Rape (New York: Simon and
Schuster, 1975): 378; and American Bar Association, ‘‘House of Delegates Redefines
Death, Urges Redefinition of Rape, and Undoes the Houston Amendment,’” American Bar
Association Journal 61 (April 1975): 465.

2. S. 1437, 95th Cong., 1st Sess., 816411646 (1977).

3. Proposed District of Columbia Basic Criminal Code and Commentary (Washington,

_D.C.: Government Printing Office, 1978).

4, Charles R. Hayman, et al.; “‘A Public Health Program for Sexuaily Assaulted
Females,” in Harvey L. Gochros and Leroy G. Schultz, eds., Human Sexuality and Social
Work (New York: Association Press, 1972): 321-31.

5. See the Report.of the District of Columbia Task Force on Rape, reprinted in Leroy G.
Schultz; Rape Yictimology. (Springfield, Ill.; Charles C. Thomas, 1975).

6. This information was obtained from a telephorie conversation with a worker at the
Center. A wide range of types of sexual encounters are discussed by the Center’s ¢lients,
some of which just occurred and some of which are troublesome incidents from the past.
The Center does not urge its clients to report to the police.

7. Report of the District of Columbia Task Force on Rape: 351 and 353.

8. Different years were selected for different parts of the analysis depending upon the
purpose of each section. The early data in 1971 and 1972 were acceptable for some descrip-
tive purposes, but the in-depth analysis of case attrition required using data from 1973 and
1974-—when the number of explanatory variables available was at a peak, The analysis of
recidivism required a longitudinal data base, based on defendants, rather than cases.

9. For each defendant arrested, up to 170 items of information are routinely collected at
the “‘initial screening’’ of the case (that is, when police charges are reviewed by the
prosecutor) and during later case processing, The data include information on the defen-
dant, the crime, the victim, witnesses, decisions made during the processing of the case,
and the reasons for certain decisions, as stated by the prosecutor.



2

Characteristics of the Cases

As background to the discussion of the way in which sexual assault cases are
handled in court, it is important to know more about the kinds of offenses under
examination. This chapter briefly describes demographic characteristics of the
victims, the types of charges, and the offenses included among the sexual assault
cases brought by the police to the Superior Court of the District of Columbia. The
purpose is to orient the reader to the kinds of cases handled in the Junsdxcuon
under study.

The data in this chapter include all adult arrests for sexual assault between
~ January 1971 and August 1975—1,321 cases. While this may not be a large:
number of cases from the standpoint of arrests in a major city over a 56-month
period, it is a sufficiently large number to enable us to look at the characteristics of
some of the less frequent kinds of sexual assault cases. In Chapter 5, we discuss
the handling of forcible rape cases beginning with the victim’s reporting behavior.
Here we can discuss only cases brought by the police, because not as much
information is available from other sources for all the different types of sexual
" assault.

THE VICTIMS AND THE CHARGES

Seven types of charges are included within the sexual assault category. The
maximum sentence in the District of Columbia for each type of charge is listed
below, in descending order of seriousness. All are felonies,. w1th the exception of
attempted rape, which is a misdemeanor. v

Charge , ‘ Maximum Possible Sentence
-Rape while armed Life
Forcible rape Life
Carnal knowledge Life
Assault with intent to rape _ 15 years -
Indecent acts 10 years
Forcible sodomy ' 10 years
Attempted rape 1 year

Sexual assault offenses are also categorized as formble or nonforc1ble If the
charge is forcible rape, rape while armed, assault with intent to rape, forcible
- sodomy, or attempted rape, force or threat of force is implied. These charges can
be brought in: cases with either an adult or.a child victim. On the other hand,
charges of carnal knowledge, defined as sexual intercourse with a female under 16
years of age, and indecent acts, defined as sexual contact with a-male or female
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victim-under 16 years, do not necessarlly 1mp1y force Carnal knowledge is a more
serious charge than indecent acts, since it involves intercourse, not just sexual
contact, The D.C. statutes covering both these -crimes do not require proof of
force, since a person under the age of 16 is not considered to be capable of giving =
informed consent to sexual relations.!

Forcible sodomy charges can be brought with a male or female, adult or child
victim. The specific offense can be any one of a wide range of sexual acts other
than vaginal intercourse.

"~ Table 1 shows the distribution of the 1,321 sexual assault cases according to
type of charge brought against the defendant and the sex and age of the victim.
Consxstent with current statutory limits, a male or female less than {6 years of age
is listed in the table as a child. Lookmg at the cases by the most seriots charge
brought by the police or prosecutor, forcible rape was by far the most comimon,
accounting for 63 percent of the 1,321 cases. Rape while armed is actually more
common than indicated in the table but this charge type was not coded separately
in PROMIS until 1974. Some of the cases listed as forcible rape were undoubtedly
rape while armed, but could not be identified as such in the data.

- Not surprisingly, females were the most frequent victims. Female adults were :
victimized ‘more than twice as frequently as female children, the second largest o

" category of victims. Forcible rape was by far the most common charge in cases '
involving adult female victims. When female children were the: victims, indecent
acts was the charge brought most frequently, followed by forcible rape, and then
carnal knowledge. In the District of Columbia, the policy of the police and prose-
cutor is to bring a charge of forcible rape when a female child victim is involved
and force was used. Later, the charge could be reduced to carnal knowledge, in
which event the use of force would not have to be proven; or indecent acts, which
would in addition eliminate the need to establish that intercourse took place.

Table 1.
Type of Sexunal Assault Victim According to the Most Serious Charge Brought in the Case,
Washington, D.C., January 1971 to August 1975

Type of Sexual Assault Victim

Most Serious All , -

Charge. Brought by Adult .~ Female Male Female Male .

Police or Prosecutor Arrests Adult Adult ~  Child? Child® :

" Rape while armed® 30 28 — 2 — "
Forcible rape 828 713 — 115 —
Carnal knowledge 73 —_ — 73 —_

Assault with ‘ ,

intent to rape 81 67 - 14 - g
Indecent acts : 204 - = 172 32

Forcible sodomy ’ ' 93 42 26 2 23 ¢

Attempted rape 12 - I - "

Total 1,321 861 26 379 55

Source: PROMIS.

aUnder 16.years. of age.

bThis charge was not coded separately in PROMIS untll 1974, All rape while armed cases shown inthe
table were brought in 1974 or 1975.
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Although sexual assault is generally considered to involve only females; 6per-
cent of the sexual assault victims during the 56-month period were males. Male
children were more frequently ‘victims than adult males, the reverse of what we
found among female victims. A charge of indecent acts was brought in 58 percent
of the cases involving male children, and forcible sodomy in the remainder. All of
the cases with adult male victims were cases of forcible sodomy.?

The median age of the female victims of sexual assault was low—20.4 years., As
shown in Figure 1, most victims were between the ages of 10 and 30, and the
number of victims in their 30s was much smaller than the numnber in their 20s. In
each successive 10-year age group, the1e were fewer and fewer victims.

THE OFFENSES

Several items in the PROMIS data base describe the offense. Some of the
characteristics that would be expected to influence the prosecution of a case—for
example, corroboration, witnesses, time between the offense and arrest—will be
discussed in Chapter 5 in regard to forcible rape. Four others will be discussed
here: whether codefendants were arrested in the incident, whether a weapon was
used, the time of the offense, and the social relationship between the victim and
defendant. ,

Codefendants were not common in sexual assault cases—80 percent of the
cases involved only one defendant. The largest number of defendants arrested ina
single incident was five. Cases with a victim under 16 years of age were even less
likely to involve more than one defendant; 86 percent of the cases with a female

Figure 1.
Age Distribution of Female Victims of All Types of Sexual Assault Washington, D.C.,
January 1971 to August 1975
106k (excludes cases in whlch age was unknewn)
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k child victim and 98 percent of those with a male child victim had only one deféen-

dant. Adult females were-attacked by lone assailants 78 percent of the time.>

Whether a weapon was used to intimidate the victim during the offense is an
indicator of the violence or potential for violence that attended the offense. Table
2, which shows the percentage of cases in which a firearm or other weapon was
used, reveals that weapon use was more common with adult victims than ‘with
children. Thlrty percent of the cases with an adult female victim involved a
weapon; in.two-thirds of those cases it was a gun, With children, les~ than 10
percent of the cases involved a weapon. Children can be more easily intimidated
than aduits; hence, less force is needed. In many instances, a child may consent to
sexual contact without completely understanding what he or she is doing.

Not surprisingly, sexual assaults were more likely to occur at night. Figure 2
shows the distribution of the number of sexual assaults on females by the time-of
the offense. Separate curves are shown for adults and children.* The number of
cases peaks at midnight for both adults and children, but the patterns. differ
slightly. Female adults were victimized frequently during all of the nighttime
hours, whereas female children were most frequently victimized at midnight.
Despite this concentration, however, sexual assault is clearly not an offense lim-
ited to the nighttime hours.

The social relationship between the victim and the offender is an important
dimension of any violent crime and one that can influence the outcome of the case
in court. Table 3 shows a distribution of the social relationship between the victim
and the offender, for female adult and female child victims.® (This subject is
discussed further in Chapter §.)

Looking at Table 3, the pattern of social relationships appears quite dlfferent for
adults and children. Adult female victims were strangers to the defendant in over
half of the cases. In-another 25 percent of the cases, the defendant was an ac-
quaintance, and in the remaining 23 percent of the cases the relationship was
closer-—a friend, neighbor, and so on. There were few instances of cases in which
the defendant could be seen as the victim’s romantic partner. In only 4 percerit of
the cases, the relationship was that of cohabiting persons or girlfriend-boyfriend.

If the victim was a female child, rather than an adult, the defendant was more
likely to be known to the victim. Only 18 percent of the cases with female victims
under 16 years of age involved a defendant who was a stranger. The largest group

) Table 2
Use of Weapons in Sexual Assault Cases, Washmgton, D.C., January 1971 to August 1975

Type of Sexual Assault Victim -

Whether Weapon All Female  Male ~ Female  Male

Used in Offense Cases Adult Adult Child» Child»

No weapon indicated 7% ., 10% . = 84% 92% 91%
Weapon used: , :

firearm 15% 20% 4% 4% 6%

other 8% 10% 12% 3% 4%

Total 100% 100% 100% 100% 100%

(1,321) (861) - (26) (379 (55)

7 Source: PROMIS.

"Under 16 years of age.
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Figure 2.
Distribution: of Sexual Assaults in Which an Adult Arrest Was Made, by Time of Offense,.
Washington, D.C., Jannary 1971 to August 1975 :
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"\\\f defendants, 28 percent, were acquaintances of the Chlld victim. In 22 percent of

the cases, the defendant was related to the child victim.6

In this chapter, we have seen a number of differences between sexual assaunlt:

cases involving adults and those involving children. In cases in which the victim
was an adult female, the victim was not likely to be well acquainted with her
assailant, there was a greater incidence of weapon use, and there were more

-instances -of multiple rape, as measured by whether there were codefendants.

Children, on the other hand, tended to be victimized by persons they knew, and
those persons were less likely to use force. To complete this picture, we ook next
at some of the characteristics of the defendants in these cases.

_Notes

1. The District of Columbia Task Force on Rape recommended reducing the statutory
age to twelve years on the grounds that it is “‘contrary to the actnal mores of our society”’
and repressive ‘“in that it assumes that a girl cannot validly consent to intercourse.’’ See the

- Task Force report, reprinted in Leroy G. Schulfz, Rape Victimology (Springfield, Tl.;

Charles C. Thomas, 1975): 362-63. In the proposed revision to the Federal Criminal Code,

a sexual act with anyone less than 12 years of age is now considered rape. (S.1437, 95th .
Cong., st Sess., §1641-1646 [1977].) With victims, 12 to 15 years old, a charge of sexualu B
abuse of a minor ¢an be broughit even if the act was consensual, as Iong as the defendantis”
at least five years oldér than the victim (ibid., § 1643). The proposed revision of the District

of Columbra Code (mentioned in Chapter 1, footnote 3) has dlfferent provrsnons from the



: ] Table 3. ,
Social Relationship Between Female Sexual Assault Victim and Defendant, Washington, D.C:, January 1971 to August 1975

Social Relationship Between the Victim and Defendant

Type of Family . Friend or Acquaintance Stranger
Sexual :
Assault Total Parent/ Cohabit-  Girl or \ Employer/  Acquain-
Victim Cases® Child  Spouse - Other ing Boyfriend Friend Neighbor Employee  tance
Female adult ‘ : o
Percent 100% — 1% 2% 1% 3% 10% 5% 1% 25% 52%
) (548)
Female child '
Percent 100% 7% 2% 13% 1% 5% 13% 12% 1% 28% 18% .
(225) : : ,

Source: PROMIS.

#Cases in which the relationship was not known were excluded, **Unknowns® accournted for 36 percent.of the cases with an adult female victim and 41
percent of the cases with a female child victim. Such a large proportion of unknowns means that the figures shown in the table might not correspond to
those that would be obtained if we had complete information on all cases,
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- Federal Code proposals. With victims under {1 years, a sexual act is prohibited unless the

defendant is under 13 years. With victims 11 to 14 years old, a sexual act is prohibited if the
defendant is at least five years older than the victim.

2. Since the police sometimes arrest male homosexuals involved in consensual sodomy;
charges of forcible sodomy with.a male victim were not included in the analysis unless an
item on the PROMIS evaluation form that asks for the number of victims of forced sexual
intercourse was answered positively.

3. These results are quite different from those obtained by Amir in his study of rape
cases in Phlladelph." He found that 43 percent of the rape cases involved multiple defen-
dants. It is not certain whether this is due to the fact that gangs are more prevalent in
Philadelphia than in the District of Columbia, or whether gangs were more prevalent in all
cities at the time that Amir did his study. Menachim Amir, Patterns in Forcible Rape
(Chicago: University of Chicago Press, 1971). More comparable figures to those for the
District of Columbia were found by Svalastoga in a study in Denmark. Sixteen percent of
Svalastoga’s 141 cases of rape and attempted rape had multiple defendants. Kaare Svalas-
toga, ‘‘Rape and Social Structure,” Pacific Sociological Review 3, no. 1:(1962): 48~53.

4. The analyses of the time the offense occurred and of the social relationship between
the victim and defendant did not include cases with male victims because the number of
such cases was too small to detect meaningful patterns.

5. Only cases in which the relationship was known by the police at the time of screening

are included in the table. The exclusien of cases in which the relationship was not knownv.\:,_ -

which ranged from 36 to 41 percent for the two types of victims, could bias the percentages
in the table if certain types of relationships were coasistently unknown-or not recorded.
Another possibility for error is that the relationship initially given to the police officer by
the victim may not be correct.

6. A recentarticle by two therapists discusses parental incest, which seems to be a much
more common problem for daughters than for sons. Judith Herman and Lisa Hirschman,
**Father-Daughter Incest,”” Signs 2, no. 4 {(1977); 735-56.
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Defendants Arrested for Sexual
| Assault

In this chapter the personal characterlstlcs criminal history, and recidivism
potential of the sexual assault defendants will be described. Compansons are

- drawn between sexual assault defendants and those arrested for other crimes, and

between different types of sexual assault defendants.
Information on the characteristics of defendants was available from two
sources. One was the PROMIS data on the 1,321 sexual assault cases discussed in

. the previous chapter. The other source, which contains both PROMIS data and

additional, hand-coliected data, was a defendant-based data file established for a
recidivism analysis.' This recidivism file contains data on the criminal histories

and subsequent arrests of defendants who had at least one arrest during a four--

month period from November 1972 to, February 1973. Of the 4,703 adult defen-
dants arrested in the District of Columbxa during that perlod 136, or 3 percent,
had a sexual assault for their first arrést (referred to as their “panel arrest”) in that
period. 0

Throughout this chapter, we will be switching back and forth between these two
different samples of sexual assault defendants. Each file is useful for different
purposes. The file of 1,321 defendants represents a sufficient number of cases for
comparison of the characteristics of persons arrested for different types of sexual
assault. However, we cannct compare the sexual assault defendants from this file
with those arrested for completely different types of crime, since we have not
constructed a comparable sample for the same time period. On the other hand, we
can compare the 136 defendants in the recidivism file whose panel case invelved a
sexual assault charge with the 4,56,7,{,defendants in the file arrested for other
crimes. ‘In addition, the recidivism file is longxtudmal which allows us to study

~patterns of cnmma] ‘behavior over a period of time.

The median age of defendants arrested for sexual assault (26.2 years) was ap-
proximately. the same as for all adult defendants brought to the Superior Court
Division of the U.S. Attorney’s Office. The age of the defendant varied by the
type of victim, however, Defendants who attacked children tended to be older,

and those who were arrested for assaultmg adults tended to be slightly younger

(the defendant’s age was unknown in three of the cases):

Type of Sexual ‘ : o Median Age
_Assault Victim' of Defendant
Female aduit . 25.6  (860)
Male adult 26.5 - (25) -
Female child .~ ‘ ‘ - 292 .(378)
13
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Male child 275 (53)

“All sexual assaults ©26.2 (1,318)
Within the category of child victims, the age of the defendant varied with the
age of the victim, as shown below (for those victims whose exact age was known):

- Age of Sexual Median Age
Assault Victim - ‘ of Deferndant
1 to 6 years 26,0 (42)
7 to 11 years . 342 (117
12 to 15 years . 24.5 (166)

- Defendants arrested for molesting pre-adolescent children (7 to 11 yearts of age)
tended to be older as a group, while defendants arrested for sexual assault of
children 12 to 15 years of age were younger. Many of the latter cases may involve
persons who had some form of social contact before the assauit.

The District of Columbia is a predominantly black community, and a large
proportion of all the defendants in the recidivism file were black (87 percent).
Ninety-two percent of the defendants arrested for sexual assaults were black.
Relativély more whites were arrested for sexual assaults of male victims, as
shown below:

Type of Sexual " Proportion of
Assault Victim Black Defendants .
Female adult 94%  (861)
Male aduit 65% (26)
Female child ‘ 91% (379)
Male child 87% (55)
All sexual assaults ~ , 2% (1,321)

The defendants in sexual assault cases were likely to be persons with ties to the
community rather than transients or residents of nearby Maryland or Virginia
_suburbs. Seventy-seven percent of the defendants in the 1,321 cases were District
residents, and of those, 76 percent had been residents for over five years: There
was only slight variation in residency patterns by the type of sexual assault victim.

Whether a defendant is employed is'a rough indicator of socioeconomic status.

- Analysis of PROMIS data shows that in 1973, for example, defendants accused of
violent criines wei_: more likely to be employed than those accused of property
crimes. In particular, those accused of sexual assault were the most likely of all
defendants to be employed. The percentage of employed defendants varied little
across victim types.

Perhaps the characteristic of sexual assault defendants of most concern to the
public is their past and future recidivism. Comparing the 136 sexual assault defen-
dants with the other defendants in the recidivism file shows that they were slightly
more likely than the other defendants to have an arrest record. However, the
difference was not large enough to be statlstxcally significant and it may have
occurred by chance,?

Percentage Having:

Defendants . '
in ' A Past-Arrest for
Recidivism File - An Arrest Record a Violent Crime
Sexual assault . : : -
deferidants 60% - (136) 34% (136)

All other defendants 55% (4,567) 30% (4,567)
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Since 136 cases are really too few to break down into smaller categorles we used
the 1,321 cases of sexual assault to determine whether the prevrous arrest history
pattern for sexual assault defendants varied by type of victim. The information as

- to whether defendants have an arrest record began to be more accurately recorded

in PROMIS at the end of 1972, a year after the system went into operation.
Therefore, comparisons will be made for persons arrested for sexual assault be-
tween January _1973 and August 1975. The prior arrest percentages are lower for
this period than in-the recidivism file, since it was possible to correct the re-
cidivism data base to 1mprove the accuracy of the arrest record information avail-
able at screening.®

As shown below, higher proportions of defendants had arrest records when the
victim was male rather than female, although there were so few cases with male
victims it is difficult to tell whether this is a general trend. Also, a large proportion
of defendants had an arrest record when the victim was a female adult rather than
a female child. Persons arrested for assaulting female children were the least likely
of the different types of sexual assault arrestees to have an arrest record.

Percentage of Defendants

Type of Sexual , with an Arrest Record

Assault Victim , January 1973 to August 1975
Female adult 54% - (1
Male adult , 57% : (1)
Female child ; 47% : (256)
Male child , 61% g - (36)
All sexual assault cases 52% (1,024)

- Another measure of previous criminal history is whether the defendant was on
conditional release at the time of his arrest for sexual assault. For all sexual
assaults, approximately 20 percent of the defendants were on some sort of condi-
tional release. Of these, about one-third were -on bail and the other two- thlrds
were on probatlon or parole : .

Not on conditional release 80%

On conditional release 20%
bail ; 7%
probation or parole 12% ‘
unknown type 1%

Defendants arrested for ‘ v
sexual assault from : 100%

+ January 1973 to August 1975 : (1 024)

Not only were the defendants arrested for sexual assault no more likely to have

“an arrest record than other defendants, they were also not found to be any more

likely to recidivate than other offenders, as measured by the frequency and seri-

. ousness of their future contact with the criminal justice system.* For the 4,703

defendants in the recidivism study, 39 percent were rearrested in the: 32~month
followup period. Of the 136 sexual assault defendants in that file, 36 percent were
rearrested. This finding is not surprising in light of findings about offenders re-

leased from prison, Wthh indicate that rapists and other types of sex offenders are

not a high-risk group.®

Even though sexual as'sault defendants as-a group do not seem to be frequent :

recidivists, compared with other types of arrestees, it may be that some subset of
the sexual assault arrestees are frequent recidivists. One hundred, and thirty-six
defendants are too small a group. with which to answer this question definitively,
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but some divisions within this group were made in an attempt to explore the issue

further. Previous criminal history was examined with this in mind.
The arrest histories of the 136 sexual assault defendants predicted their future

-arrests from 1973 to 1975. Table 4 shows the percentage who were rearrested after

their panel case and the percentage who had at least one previous arrest. Those
with a panel case ofssexual assault and no previous arrests were rearrested 28
percent of the time. Those with previous arrests were rearrested 41 percent of the
time. However, this latter percentage is not unusually high in view of the fact that
the defendants in the vecidivism file, with and without an arrest record, were
rearrested 39 percent of the time. The group most likely to be rearrested, and, if
rearrested, to be rearrested for a sexual assault, were those defendants who had
an arrest for a violent crime prior to their sexual assault arrest. Forty-three per-

- cent of these defendants were rearrested—22 percent for sexual assault. While

having an arrest history seems to influence the rearrest patterns of sexual assault
defendants, a prior arrest only brings their rearrest rates up to the average for all
defendants.

It can be argued that looking at arrest statistics is not a good measure of criminal
activity, since persons may be arrested, but not be found guilty. For this reason,
reprosecution and reconviction for sexual assault were also examined for the 136
defendants whose panel case was sexual assault. (Presumably, a larger proportion
of the defendants who were prosecuted and convicted would be actually guilty of
sexual assault.) First, only the 109 defendants whose panel case was accepted for

- prosecution were examined. Of those, 36 percent were rearrested for sexual as-

sault within the next 32 months and 15 percent were reprosecuted. Table 5 shows
that those who had at least one previous arrest at the time their panel sexual
assault case was prosecuted were more likely to be rearrested and more likely to

.be reprosecuted for sexual assault than those who had no previous arrests.

Measuring recidivism in terms of reconviction, only one sexual assault defen-
dant would be considered a recidivist. Once a defendant is convicted, at least for

Table 4.
Past and Subsequent Arrests of Defendants Arrested for Sexual Assault, Washington, D.C.
Defendants Arrest History of
Arrested for Defendant After Panel Case
Sexual Assault
: from : : % Rearrested
© Arrest History of November 1972 for Sexual
the Defendant to % Rearrested Assault
Prior to Panel Case ~ February 1973 1973-1975 1973-1975
No known previous arrests co 54 28% 11%

At least one previous , ‘
arrest; * 82 41% 18%
at least ofle previous

arrest for a violent

crime : 46 k 43% 22%
no previous arrests : '
for violent crimes ' 36 39% : 14% .-
All defendants T136 . 36% 15%

 Source; PROMIS.
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Table 5.
Past and Subsequent Criminal History of Defendants Prosecuted for Sexual Assault,
Washington, D.C.

Defendants Criminal History of Defendant
-~ Prosecuted? for After Panel Case
Sexual Assault ;
from , % Reprosecuted
Criminal History November 1972 for
. of Defendant , to % Rearrested Sexual Assault
Prior to Panel Case February 1973 1973-75 ) 1973-75
No criminal history 41 27% 10%
At least one arrest 68 41% 16%
All defendants ‘ 109 36% 15%

Source: PROMIS. .
2Indicates the case was accepted for prosecution at screening.

- sexual assault, he is likely to be sentenced to a period of incarceration, as we shall
see in a later section, which prevents a reconviction for several years. ‘

Although panel defendants arrested for sexusl assault were no more likely than
other defendants to be rearrested, reprosecuted, or reconvicted, their subsequent
rearrests were usually for serious crimes. Table 6 shows that rearrests for a

Table 6.
Distribution. of the Subseguent Rearrest Crime Type for Defendants Arrested for Sexual
Assault from: November 1972 to February 1973, Washington, D.C.

Type of Rearrest Percentage of All Rearrests
Violent: ’ 47% )
homicide ' 2%
assault . e _ 9%
sexual assault . ‘ 23%
robbery f , 13%
Property: e , 34% - . :
burglary 17%
larceny . : 17%
arson/property destruction ~ I S —
fraud : —_
- Victimless: * 17% .
weapons - —
gambling , N : —
consensual sex . ; ' —
drugs : 6%
bail violations , L 11%
Other B ‘ 2% 2%
Defendants with at least one o
rearrest between January - 100% - o 100%

1973 and August 1975 L , @n (47)

" Source;: PROMIS.
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victimless crime were rare, with the exception of bail violations. In contrast,
rearrests for a violent crime were most common, the highest proportion being for
another sexual assault. Burglary, larceny, and robbery were the next rnost com-
mon rearrest types
In sum, sexual assault defendants do not appear to be a high-risk group in terms
of future serious arrests and prosecution. It should be noted, however, that the
rate at which sexual assaults are reported to the police is not known and may be
very low.6 It is possible that many defendants recidivate, but do not get caught.
- Another caution is that sexual assault defendants may recidivate given a longer
followup period than we had in this study. ‘“Time on the street’ was controlled for
in the recidivism study, as described in footnote 4, but some of the most probable
recidivists may have had no ‘“‘opportunity,’” because they were serving a long
prison term. However, it does not seem appropriate, given the findings reported
here, to label sexual assault defendants as highly recidivistic.

Notes

1.” See Kristen M. Williams, The Scope .and Prediction of Recidivism, PROMIS Re-
search Publication no. 10 (INSLAW, forthcoming).

2. A one-tailed t-test yielded a statistic of 1.15 for the compansons of ar rest records and
1.00 for the comparisons of arrest records for violent crime.

3. In the recidivism file, pnor arrests in 1971 and 1972 were recorded. If the police said
that a defendant had no prior arrests, when we knew that he had a case recorded in
PROMIS in 1971 or 1972, the item was corrected.

4. This finding is based on an in-depth analysis of the recidivistic behavier of the 4,703
defendants. in the recidivism file, described in Williams, The Scope and Prediction of
Recidivism. The sexual assault defendants were not found to be more likely to recidivate, in
terms of frequency and seriousness, when other factors were controlled for. This was tru2
regardless of whether the definition of recidivism was rearrest, reprosecution, or reconvic-
tion. Five types of crimes consistently increased the probability of recidivism: robbery,
burglary, larceny, assault, and prostitution. Sexual assault was not found to predict re-
cidivism in any of the multivariate analyses. The tire the defendant was “‘on the street”
was controlled for in the analysis. The percentages in the discussion that follows illustrate
the patterns found in the multivariate analysis.

5.  See Newsletter, Uniform Parole Reports of the National Probation and Parole Insti-
tutes (Davis, Calif.: The National Council on Crime and Delinquency Research Center).

6. ‘This subject will be discussed in regard to forcible rape in Chapter 5.



Conviction Rates

The literature on forcible rape has grown tremendously since approximately -

1969.1 There has not been a parallel increase, however, in the number of studies
about sexual assault in general. Perhaps this is because the interest in rape has
been stimulated by an increased interest in women’s problems in general. A grow-
ing body of literature, for example, sees rape as the ultimate victimization of
women by men.? Brownmiller has argued that rape is a crime of violence rather
than lust, and that men have always used rape to keep women in their place.® Weis
and Borges discuss how women are victimized further after the rape if they report
it to the ¢riminal justice system.* Certain types of women, for example, are often
considered to be legitimate targets for rape. And in the handling of the case,

emphasis:is said to be placed on the female victim’s character rather than on that "

of the defeisdant. The concern with rape as a women’s issue has spawned a
number of critiques of the criminal justice system’s handling of the crime.?

If much of the difficulty in obtaining convictions in rape cases is due to the fact
that women are usually the victims, then we could- expect that other types of
sexual assault cases would have higher conviction rates. To test this notion, we
compared the conviction rates for different types of sexual assault cases using the
file of 1,321 defendants arrested between January 1971 and August 1975. Since the
number of cases in some of the sexual assault categories is small, we cannot go
much beyond an analysis of conviction rates.in this chapter. In the next chapter,
forcible rape—by far the largest category—will be examined in more detail,
mcludmg victim reporting, police arrest rates, and the reasons given for case
processing decisions.

Sexual assault cases infrequently result in a conviction. Of the arrests that had

reached final disposition at the time of this analysis, 22 percent resulted in
conviction—on some charge. This rate is not only low, it is much lower than the
rate for other crimes, which is between 30 and 35 percent. As shown below, the
conviction rates were low regardless of the age or sex of the victim.

Type of Sexual Conv:cno/z Rate
Assault Victim ' (based on closed cases)
~Adult female _ . 23% v (736)
- Adult male - 4% (23)
~ Child female 22% 337
Child ‘male 24% (46) -
All sexual assault cases ~ : 22% (1,142)

Sexual assault cases involving a male victim: were so few in number that it was.

not possible to look at many characteristics within this category. As a group,

v
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B however, the cases with male victims also had a low rate of conviction: Although
the crime of sexual assault-certainly affects more women than men, it seems that
when a male is assaulted, the problem of prosecution is even greater. This is
consistent with the finding of Davis, who studied the problem of homosexual
assaults in the Philadelphia prison system. When men in the prison were victims,
the guards usually “‘looked the other way.’’$ Explanations for the dlfﬁcuitles
encountered in prosecuting sexual assault cases, therefore, should encompass the
fact that cases with male victims are Jmt as hkely not to end in convnctlon as.cases
with-female- victims.

The chances of securing a convxctxon on any charge vary somewhat dependmg
on the most serious charge initially brought in the case. For cases involving adult
female victims, three types of charges can be compared.

O

Most Serious Police Charge

Brought with an Adult Conviction Rate
Female Victim (based on closed cases)
Forcible rape = 22% (627)
Assault with intent to rape 31% (55)
Forcible sodomy 15% : (39)

The conviction rate for assault with intent to rape was appreciably higher than that
for the largest group of cases—7forcible rape. In contrast, the conviction rate for
forcible sodomy was quite low.
For sexual assaults invelving child victims, we can compare cases in which
consent-was an isstle with those in which it was not. For female children, three
. charge categories contained a sufficient number of cases to permit analysis.

b Most Serious Police Charge '

- Brought with a Female Conviction Rate
Child Victim (based on closed cases)
Forcible rape 32% (108)
Carnal knowledge = 20% . (64)
Indecent acts . 17% (147)

As shown above, in cases involving female child victims, there seems to be a
clear difference in.onviction rates between forcible rape and the other two types
of cases. That cases in which forcible rape was the most serious charge more
frequently result in conviction could be the result of a number of factors. Perhaps
a.charge of forcible rape allows more room for charge reductlo__, or perhaps rape
is considered a more heinous crime. Another possibility is that the consent of the
victim influences the way a case is viewed, even when achild is involved. Sexual
assaults that do not involve force may just not be considered serious, hence the
‘lower conviction rate.

“The same low conviction rate phenomenon was true for male child victims.
Forcible sodomy. cases resulted in conviction at almost twice the rate as cases in
which the charge was indecent acts. This is consistent with the idea that whether a
child consented makes a difference in the outcome of the case, Note that the
conviction rate when the charge was indecent acts was the same for both male and
female children.

Most Serious Police Charge

Brought with a Male Conviction Rate
Child Victim (based on closed cases) -
Forcible sodomy o o 32% (22)
Indecent acts" ; - 17% (24)

o
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The research on child victims is less extensive than that on adalt women, ‘but
sone literature has appeared in the last few years. The cases with child victims
that come to the attention of the courts would seem to be a small proportion of the
total number of victimizations. Gagnon reported, for example, in his reanalysis of
4,000 women interviewed by Kinsey, that approximately one-fourth had had a
sexual experience before age 13.7 This suggests-that sexual assault of children is
commonplace. Most of these experiences were nonviolent and involved fondling,
not intercourse. Schultz concluded from a separate study that, in most instances,
children are not damaged by early nonviolent sexual childhood experiences,?
although this finding has been questioned by others. Even if the victimization
itself does not harm the child’s psychological development, later testimony by the
child might be damaging to her or to him, particularly if it involves taking sides ina
family problem.

In sum, the difficulties in prosecuting and convicting sexual assault arrestees
pervade almost all categories of the crime. The exception would seem to be
forcible rape of a female child and forcible sodomy of a male child (although the
latter occurs very infrequently). Even for these crimes, however, the conviction
rate is only. at the average for all crimes.

Notes

1. Chappell, et al., note thé increase in the number and the change in the focus of
forcible rape studies in their bibliography prepared in 1973. Duncan Chappell, Gilbert Geis
and Faith Fogarty, ‘“‘Forcible Rape: Bibliography,”” The Journal of Criminal Law and
Criminology 65, no. 2 (1974): 248-63. An updated bxblmgraphyy published recently, has
more references although it covers a shorter time period. Habert S. Feild and Nona J.
Barnett, **Forcible Rape: An Updated Bibliography,”” The Journai of Criminal Law and

"‘Cummology 68, no. 1 (1977): 146-39.

2. A recent artlcle with this perspective is Gerald D. Robm, “*Forcible Rape: In- -
stitutionalized Sexism in the Criminal Justice System,” Crzme and Delinquency 23 (Apnl
1977): 136-53.

3. Susan Brownmiller, Against Our Will: Men, Women and Rape (New York: Simon and
Schuster, 1975).

4. Kurt Weis and Sandra S. Borges, “chtlmology and Rape: The Case of the Legitimate
Victim,”” Issues in Criminology 8 (Fall 1973); 71-115.

5. Nancy Gager and Cathleen Schurr, Sexual Assault: Confronting Rape in America
(New York: Grosset and Dunlap, 1976); Lisa Brodyaga, et al., Rape and Its Victims: A
Report for Citizens, Health Facilities, and Criminal Justice Agenctes (Washington, D,C.:

~ Government Printing Office, 1975). The Battelle Institute has a multi-volume report series -

on rape being published by the National Institnte of Law Enforcement and Criminal Jus-
tice.

6. Alan J. Davis, “Sexual Assaults in the Philadelphia Prison System,’” in John H.

Gagnon and William Simon, The Sexual Scene (New York: Aldine, 1970): 167=24.

7. John H. Gagnon, ‘‘Female Child Victims of Sex Offenses,” Social Problems 13, n0.2
(1965): 180. B
-8. Leroy G. Schultz, ‘“The Child Sex Victim: Social, Psychologlcal and Legal Perspec-

tives,”” Child Welfare 52, no. 3 (1973): 147-55.
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Forcible Rape

In previous chapters, we have been considering the different types of sexual
assault cases. In this chapter, the focus is on the largest single category within the
sexual assault group—{forcible rape, defined as sexual intercourse with a female
victim against her will. We will trace the handling of forcible rape cases from
victimization through sentencing. Most of the analysis is based on 1973 and 1974
data, although some data from other years are also presented.

REPORTING A RAPE

Forcible rape is considered to be a widely underreported crime. According to
volunteer workers at the Rape Crisis Center in the District of Columbia, few of
their clients report their victimization to the police. The victimization survey of
Washington, D.C., however, estimated the numbar of rape victimizations in 1973
to be 600, while the FBI's Uniform Crine Repcnts (UCR) for thé same year
showed 596 reported forcible rapes.! Such figures, taken on their face, suggest
that almost all rapes are reported to the police. On thie other hand, it is possibie

. that the victimization survey underestimated the number of rape victimizations.

“ Such a possibility is strengthened by a methods test of the victimization survey,
which indicated that one-third of the rape victims in the study who had already
reporfed to the police failed to tell an interviewer about the event when later
questioned.? If persons who reported to the police would not tell an interviewer
that they had been raped, how many victims who did not report to the police also
did not tell an interviewer about it?

The District of Columbia may be unusual in its rape reporting rates. A compari-
son with the other 12 cities of approximately the same size as the District of
Columbia that were also surveyed by the Law Enforcement Assistance Adminis-

i , _tration in 1974 showed that Washington had the highest reporting rate. This was
£ true in terms of comparing the survey results with UCR figures for the same area
and in terms of repor tmg rates among respondents in the survey.?

‘ Further investigation is required before we can confidently say that 1eport1ng
T rates in forcible rape cases are higher or lower than the rates for other crimes.
According to the Criminal Victimization Surveys, cited above; the reporting rate
for rape was in the middle of the range for Washington, D.C.: the rates for robbery:
(90 percent) and burglary (79 percent) were higher than the rate for rape (65
percent), and the rates for assault (44 percent) and Ialceny (32 percent) were
lower.

i N Increasing interest in rape cases has triggered ,some research on reporting
i , rates. It may be that a special survey instrumert should be designed to elicit

e
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information about victimization and reporting rates for all categories of sexual
‘assault. Results from surveys of female college populations in the 1950s seem to
indicate that male sexual aggression was widespread.® How many of such inci-
dents become rape is an important question that needs further research.

MAKING AN ARREST: THE POLICE RESPONSE

If the police doxeceive areport of a rape, they must first decide if the offense is
‘“founded,”’ i.e,, whether there is reason to believe a crime was committed. More
rapes are considered ‘‘unfounded” than other serious crimes, but the percentage
is not large.® If the police do ‘‘found”’ the offense, they are likely to make an
arrest.- Beginning with reported offenses, the clearance rate for rape and at-
tempted rape combined is among the highest for any of the major offenses.” The

clearance rates for rape and attempted rape are shown in Table 7 for fiscal years -

1972 through 1975. Two types of clearances are included: clearance by arrest and
clearance by arrest or other means. ‘*Case cleared by other means’’ indicates that
the police know who was involved but did not arrest him, perhaps because he is
already in jail for another offense. As seen in the table, the number of reported
offenses and the overall clearance rates rose and fell from year to year, but the
clearance by arrest rate was fairly steady at 50 percent from 1973 through 1975.

One of the hypotheses regarding the recent feminist concern over rape is that
the reporting of this crime would increase if police departments were more re-
sponsive to victims. The notion is that there is a high incidence of victimization,
but women are afraid to tell others about it, including the police. If reporting rates
are changing at the same time that the number of actual rape victimizations is
changing, it becomes very difficult to discern whether a given change in the
number of reported rapes reflects actual changes in the number of rapes or
changes in reporting, In the District of Columbia, there was a decline in reported
rapes in 1974 and 1975. Because the police have been taking steps to improve the
treatment of rape victims, it seems more likely that this reflects a change in the
number of rapes. However, we cannot tell for sure without knowing how reporting
rates may have fluctuated.

Table 7. '
Clearance Rates for Forcible Rape and Attempted Rape, Washington, D.C., 1972-1975

Reported
Offenses— Clearance Rate

, Forcible Rape . :

Fiscal and S By Arrest and
Year Attempted Rape By Arrest Other Clearances
1972 R 608 - 67% 79%

1973 712 49% 70%
1974 556 50% 66%
1975 : 546 50% - "80%

Source: Annual Report of Metropolitan Police Department (Washington, D.C.), Fiscal Years [972-
1975, '
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PROSECUTION OF FORCIBLE RAPE CASES

About 20 percernt of the arrestees in rdpe cases in the District of Columbia are
below the age of 18. Some of these defendants are brought to the adult division of
the U.S. Attorney’s Office, but most are brought to juvenile court.® Only those
cases brought to the adult division are considered in the following analysis.

In the earlier discussion of the prosecution of sexual assaults in general, we saw
that these cases had low conviction. rates, regardless of the type of victim in-
volved. Previous research on the subject of forcible rape cases in particular has
suggested some reasons why their prodecution is problematic. In an article enti-
tled *‘Rape: Who's on Trial?”” Mermey asserts that the victim becomes the defen-
dant in a rape case; her characteristics and behavior become more important than
those of the defendant.® Repeated questioning by the prosecutor and later by the -
defense attorney-—actual or anticipated-—could discourage a victim from
cooperating in the prosecution of a case. Two studies, one by Bohmer and Blum-
berg and one by Holmstrom and Burgess, have pointed out specific problems in
the prosecution of a case that cause difficulties for the victim, incliding numerous
delays in the court process, accompanied by frequent, fruitless trips to court.'0 If
the case survives to the trial stage, the questions asked there may invade the
victim’s' privacy, while the defendant’s privacy remains intact.!t In terms of
evaluating their treatment by criminal justice personnel, the victims in both of the
above studies saw the police as more empathetic and helpful than the prosecutor.

In the discussion that follows, the prosecution of rape cases will be analyzed in
two ways. First, the handling of rape cases will'be compared with that of four
other serious crimes. This will enable us to determine which kinds of case attrition
are associated with rape in particular, and which are associated with serious
crimes in general, The second subsection will identify the types of cases most
likely to resuit in c_:onviction.

At the time the cases in this analysis were being processed by the criminal
justice system— 1973 and 1974, the law in the District of Columbia required cor-
robating evidence of the rape victim’s story in order to secure a conviction. In
May 1976, that requirement was eliminated. Following the discussion of the pros-
ecution of cases in 1973-74, we will look at the extent to which changes in the
corrobation. requirement appear to have affected the number of arrests and the
prosecution of forcible rape cases.

The Prosecution of Forcible Rape and Other Serious Crimes

" One of the questions raised by the District of Columbia Task Force on Rape was
whether sexual assault is unique, or whether other serious crimes also have high -

_attrition rates during the court process. To explore this question, we computed

conviction rates for forcible rape and four other serious ¢crimes: homicide, assault,
robbery, and burglary. The percentage of 1973 arrests for these crimes that re-
sulted in either a plea or finding of guilt is shown in Table 8.

One out of five arrests for forcible rape resulted in conviction in 1973, a xate
much lower than that for murder, robbery, or burglary. The only crime with a rate
at all comparable was aggravated assault. The next question becomes: At what
point-do cases drop out of the system and for what reason? S

Table 9 shows the rate at which cases involving the same five crimes are-ac-:
cepted for prosecution at screenmg Seventy-four percent of the forcible rape
cases were accepted at screening. Only aggravated assault had a lower rate of
acceptance. Homicide cases were virtually always prosecuted, Robbery and bur-
glary cases had an 88 percent acceptance rate; also quite a bit hlgher than forcible
rape,

o
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. 'Table 8.
Conviction Rates f.)r Five Serious Cnmes, Superior Court Washmgton, D.C., 1973
Type of Case :
According to Most
Serious Police Charge Conviction Rate?

Murder and manslaughter k ; : k 51% (196)"
Aggravyated assault 26% (1,879)
Robbery¢ 36% (1,400)
Burglary ' 48% (916)
Forcible rape : 20% (260)

Source: PROMIS. i

#Computed as guilty pleas and guilty findings divided by arrests. Open cases, i.e., cases that do not
have a final dispositicn, are excluded.

»Base N is the number of arrests in 1973, excluding open cases.

*Includes attempts.

Table 9.
Prasecution Rates for Five Serious Crimes, Superior Court, Washington, D.C., 1973
Type of Case
According to Most :

Serious Police: Charge Prosecution Rate?
Murder and manslaughter 97% (249)
Aggravated assault ‘ 70% (2,002)
Robbery* ‘ 88%.(1,657)
Burglary* ~ ; 889 (1,059)

Forcible rape , : 74% (297) .

Source: PROMIS,

2Computed as cases filed by the prosecutor at screening divided by arrests.
bBase N is the number of arrests in 1973,

¢Includes attempts.

One way of beginning to understand why forcible rape cases are dropped is to

look at the reasons given by the prosecutor for rejecting a case (Table 10). The

reasons, as stated; may not be completely accurate, since the prosecutors are
asked to explain their decision by choosing from a list of PROMIS reason codes,
and they are likely to vary in their conscientiousness, or in their interpretations of
the reasons they have to choose from. Nevertheless, some of the differences

apparent in Table 10 are large enough to indicate some real differences in the-

actual reasons for case attrition. Homicide cases are no! included in the table
because only 3 percent of the cases were declined prosecution.

Three of the seven reasons listed in Table 10 were used to explain 70 pe1 cent or
more of the case rejections for the four types of crime, but the frequency with
which each of the reasons was used varied considerably by type of crime. Forcible
rape cases, for example, were less likely than the other three types of cases to be
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"Table 10.
Reasons Recorded by Prosecutor for Rejecting a ‘Case at Screening for Four Types ot‘ Crlme,
Supermr Court, Washmgton, D.C., 1973 ’

il

Type of Case

Reason for o
Not Prosecuting ~ ~ Forcible Aggravated
a Case Rape Assault Robbery?  Burglary®
Complammg witness no ; ; v
show or signs off 18% 61% 34% 22%
Witness personal credi- : o ‘ : k '
bility questioned 21 v 2 7 2
Evidence insufficient 38 12 34 47
Lack of prosecutive merit -9 ‘ 15 9 9
Element of offense
missing -6 4 5 5
- Good defense 5 4 4 2
Other reason 3 2 7 12
Al rejected cases ] 100% - 100% 100% 100%

(77 (595) (203) (130)

‘Source: PROMIS.
“Includes attempts.

dropped at screening because the victim refused to prosecute. This is particularly
noticeable when rape cases are compared with aggravated assaults—61 percent of -
the aggravated assaults but only 18 percent of the forcible rapes were declined
because of an apparent lack of willingness to cooperate on the part of the victim.
The victim’s reluctance to become involved in the prosecution of the case doés
" not appear to be a problem that is umque]y characteristic of forcible rape cases,
and indeed is less of a problem than in other types of serious crime.

The witness’s personal credibility, however, does appear to be more e of a prob-
lem in rape cases than in the other cases. Twenty-one percent of the rejections
were explained by this reason. For aggravated assaults and burglary, this reason-
was given for 2 percent of the total rejected group. For robbery, the rate was 7'
percent—still only one-third that for sexual assault. These percentages support
the common assertion that a victim of forcible rape is less frequently believed and-
more frequently suspected of fabricating a story than other victims. From thxs .
analysis, we cannot tell whether such suspicions are warranted. .

The reason used most frequently to explain the attrition of rape cases at screen-
ing was insufficient evidence. Forcible rapes were more likely to be rejected for
this reason than robberies and, in particular, aggravated assaults. This is not
surprising, since several different types of evidence must be present to secure
conviction in a rape case, but not in an assault case.!? For burglaries, close to 50-
percent of the 1ejectlons were attributed to evidence reasons, which, agam s not’
all that surprising when we consider that burglaries typlcally take place in‘unoc-
cupied bu1ld1ngs or dwellings.

Once a case is accepted for prosecutton at sueemng, it must pass. ﬂ'll ough.
several additional legal steps before it goes totrial or is otherwise disposed. Table
11 shows the percentage of cases that resulted in one of four outcomes: a dismissal
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, Table 11.
Final Disposition of Four Serious Crimes, Superior Court, Washington, D.C., 1973

Type of Case

Forcible = Aggravated

Final Disposition Rape ~ Assault Robbery’  Burglary*.

Dismissal by the prosecttor

or judge” _ 58% 52% 48% 35%
Grand jury ignoramus 8 2 3 2
Guiity plea - 22 28 31 44
Case tried by judge or ' ’

jury 11 17 17 19
All closed cases accepted 100% 10095 100% 100%

for prosecution ‘ (183) (1,284) (1,195) (786)

Source; PROMIS,

- #Includes attempts,

bIn Washington, D.C., a dismissal by the prosecutor before indictment is known as a nolle prosequi
and after indictment as a dismissal.

by the judge or prosecutor, a grand jury ignoramus (i.e., the grand jury refuses to
return an indictment), a plea of guilty, or a trial. In general, all types of cases are
much more likely to be dismissed or to result in a guilty plea than to go to trial.

Forcible rapes were the most likely of the four types of serious crime cases to be

- dismissed and the least likely to result in a guilty plea or a trial. Fifty-eight percent
of the forcible rape cases that were accepted at screening were later dismissed by
the judge or prosecutor. The grand jury was also more likely to "“igrniore’" a forcible
rape case than an aggravated assault, a robbery, or a burglary. Thus, it appears
that not only the prosecutor, but also the grand jury and the judge are more
skeptical of forcible rape cases than of other cases. Again, this may be because
charges of rape require more proof than other charges.
. As noted, the defendant is less likely to plead guilty in a rape c;be than in the
other cases, and the case is less likely to go to trial. Although one of the arguments
advanced in the literature on rape is that victims are traumatized by the questions
asked during the trial, it is clear that few of the victims actually undergo this
experience. Of the 220 cases of forcible rape accepted for prosecution in 1973,
only 21 cases had gone to trial by March 1975. In those cases that did go to trial,
the prosecutor appeared to have a slight edge. Twelve of the 21 defendants, or 57
percent, were found guilty. However, for each of the other four types of crime, the
prosecutor more frequently achieved a guilty finding or verdict at trial.

We can also learn from the PROMIS data the reasons that were given by the
prosecutor for dismissals (by the prosecutor or by the judge), as we did for the
screening decision. The same limitations-apply to-any anaiysis of these reasons, as"
mentloned previously in regard to the reasons given for dropping a case at screen-
ing. Table 12 shows that, in contrast with the screening decision, almost twice as
many reason categories were commonly used to explain dxsmlasal decisions. Con-
sequently, it is more difficult to interpret the results, In addition, for many cases
no reason was given for the decision to dismiss. This ranged from 14 percent of the
aggravated assault dismissals to 36 percent of the forcible rape dismissals.
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‘ Table 12. '
Reasons Recorded by the Prosecutor for a Dismissal by the Judge or Prosecutor for Four
Serious Crlmes, Superior Court Washington, D.C., 1973

Type of Case

Reason for - Forcible — Aggravated . -
the Dismissal® ~Rape Assault Robbery" - Burglary®

Complaining witness no show,
signs off, or cannot be , ) ’
located 25% 53% 21% 13%

Evidence problems 9 AT S 13 5
Problem with an essential . , ‘ :

witness 6 -8 : 3 4
Defendant successful in ’ :

diversion program : — 2 . 1 3

. Lack of prosecutive merit 3 : 6 1 3

Case will be brought to : ,

grand jury 2 2 S 9
Offense trivial or insig- ~

nificant , 4 3 6 7
Element of offense missing. 4 1 2 4

Witness story implausible
-or contradicted by other

testimony 7 1 5 I
Private remedy . . 1 ) t : — 1
Pled to other case in k ‘

exchange for nolle - 1 2 ‘ 7
All other reasons ‘ 3 6 10 10
Reason not given 36 14 - 31 © a8
All dismissals S 100% 100% 100  100%

- (105) (667) (575) B(272)

Source: PROMlS

1Both dismissals by the judge-and the prosecutor are included, In the District of Columbia, a-dismissal
by the prosectitof before indictment is known asa nolle prosequi and after mdlctment as a dismissal,
"lncludes attempts.

The frequency with which most reasons were used varied little by type of crime.
JAn'important exception to this general statement, however, is the combination of
reasons concerning problems with the victim or complaining witness. As in the
screening decision, the decision to dismiss aggravated assault cases was most
likely to be associated with complaining witness problems. Forcible rape cases
were not dismissed for this reason as frequently as assaults, but the rate—25
percent—was somewhat higher than that for robbery and burglary. This may
indicate that the police are able to get a victim through the screening process, but
that continued contact with the court system then begins to discourage the rape
"yictim, more than the robbery or burglary victim, from proceeding further. On
balance, however, the percentage of cases dropped because of a problem W1th the

/g
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victim is not so high that we can conclude that the reason rape cases are dropped
is because victims are just not willing to go through with the court process.

For most other reason categories, there was only shght variation among the four
crimes. "‘Element of offense missing”’ a.ad “‘witness story implausible or con-
tradicted by other testimony,’”” however, accounted for a higher percentage of
dismissals in rape than in other cases. The latter finding is consistent with our
earlier ﬁndmg that the victim’s personal credlblhty is more likely to be questioned
at screemng in a sexual assault case than in other types of cases. '‘Element of
offense missing’’ indicates that either penetration or use of force, as described in
footnote 12, could not be established. It is not the fact that more e]ements have to
be established in rape cases than in others, but rather that the nature of:the
elements is problematic. Proving that an assault was against a person’s will is not
difficult; proving that a rape was against the woman’s will is difficult, since under
other circumstances she may be willing to have sexual intercourse.

Factors Associated with Conviction in Rape Cases

We have established that forcible rape cases are more likely to be dropped than
other kinds of cases and that the reasons for this pattern do not necessarily
conform to prior expectations that reluctant victims are responsible for much of
the case attrition. On the other hand, we have seen that the victim’s credibility is
more frequently questioned in rape cases and that evidentiary difficulties seem to
be a larger part of the problem with rape cases than with others.

Another way of gaining insight into the problems encountered in the prosecu-
tion of forcible rape cases is to examine characteristics of the cases that are
associated with conviction. ;

An interesting framework for such an analysis is provided by a study on forcible
rape conducted by the Battelle Institute.'* As part of the project, the study team
surveyed prosecutors in 150 cities to learn what factors the prosecutors consid-
ered mostimportant in filing a case and in obtaining a conviction. The responses
to the survey are summarized in Table 13. Some of the characteristics included in
the table were available for analysis in the District of Columbia and others were
not.

The analysis of the District of Columbia data was conducted using multiple
regression techniques. Included were those cases in which a forcible rape charge
was brought by the police in 1973 or 1974. At the time the data were prepared for

this analysis, 488 such cases were closed. Readers interested in the details of the -

regression analysis should consult the appendix. (The appendix also contains a list
of all the variables considered in the analysis.) Throughout the discussion, we will’
identify those regression results that were *‘statistically significant™ in predicting
conviction on any charge, when other factors were controlled for.'* It should be’

noted that the survey results obtained by Battelle were reported separately for the -

screening decision and for conviction. In this analysis, the net result of both
decisions was examined. As shown in Table 13, the factors listed generally had
about the same rank for both decisions.

The results obtained for the District of Columbia did not conform to those
obtained in the prosecutor survey. Some characteristics seen as very important by
most prosecutors were not at all significant in the District of :Columbia, while

- other characteristics seen as important by only a few prosecutors turned out to be
very important. We shall proceed down tite list in Table 13 in order, beginning
with those characteristics seen as most important by the prosecutors.

Eighty-three percent of the prosecutors responding to the survey ranked *‘use
of physical force™’ as the most important factor in both filing charges and obtaining

fro%
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Table 13.
Most Important Factors Involved in Obtaining a Conviction of Forcible Rape, Accordmg to
Prosecutors’ Opinic¢as

Rank in o Percent
Rank in Decision - . ‘ Choosing
" . Obtaining to File , This
Conviction =~ Charges Factor Factor
1 1 Use of physical force : 83%
2 5 Injury to victim ‘ 76%
3 3 Promptness of reporting 0%
4 2 Proof of penetiationt 68%
5 9 Resistance offered by. victim 66%
6 8 Use of weapon 64%
7 4 Extent of suspect 1.D.T 64%
8+ 7 Relationship between victim and suspect 55%
9 6 Circumstances of initial contact{ 54%
10% 10 Witnesses. . 52%
1 11 Suspect’s previous record 26%
12* 12 Age of victim and susiect ; 24%
13% 15 Sexual acts other than intercourse 22%
14 13 Alcohol or drug involvement 9%
15 17 Accomplices 1%
16 : 18 Race of victim and suspect 6%
17% 14 Victim's previous arrest history : 6%
18 16 Location of offensef 5%
19 19 Occupation of suspect 1%

Battelle Memorial Institute Law and Justice Study Center, Forcible Rape: A National Survey of the

Response by Prosecutors (Washington, D.C.: Government Printing Office, 1977): Table 30, p. 19.

*Indicates which of the factorsi in the table were found to be lmpertant predictors of conviction in the
District of Columbia.

tIndicates which 'of the factors in the table could not be examined using any. variable in the PROMIS
data.

a conviction. This item is related to that listed as the second most important factor
in obtaining conviction—injury to the victim. These two items could not be meas-
ured precisely in this form using the D.C. data, but could be measured indirectly
by the seriousness of the incident, as reflected in the Sellin-Wolfgang index, an
aggregate measure of the extent of physical injury, threats, use of weapon, and so
on.!? The seriousness of the crime, as measured by the index, was not found to
predict conviction. In the regression analysis, more serious cases were no more
likely to result in conviction than others. ,
The third factor—promptness of reportmg—also could not be measured in the
D.C. data, but the effect of the amount of time between the offense and the arrest

~could. Contrany to what one might expect, cases in which the arrest was made

shortly after commxssxon of the offense were not more hkely to result in conv1c-
tion.

Time Between the , " Conviction Rate,
Offense and Arrest : : (closed cases)
Same time ‘ 1%, (46)
Up to 30 minutes' 29% (35)
30 minutes to a day : 24% (154)

O
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~.One day to one week , 20% (130)

One week to one month ‘ - 40% (78)
Over one month 36% (45)
All closed 1973 and 26% : (488)

1974 rape cases

The group with the highest conviction rate as shown above, included those cases
in which an arrest was made between one week and a month after the crime was
committed, This time category was the only one that was statistically significant in
‘the multivariate analysis. Arrests in these cases are probably the result of police
- investigation. These cases frequently involve strangers, rather than persons who
know one another, and thorough preparation of the case by investigators may be
having the beneﬁ01al effect. ,

“The next item examined was ‘‘use of a weapon.’’ In the mulfivariate analy31s,
use of a weapon, either a gun or another weapon, was not statistically significant.
However, if we ignore other factors, we see that caseés in which a gun was used
resulted .in a conviction more frequently than cases in which another type of =
weapon, or no weapon, was used.

Conviction Rate

Use of Weapon (closed cases)
Gun 33% (107)
Other weapon ' 26% (50)
No weapon _ 24% (331)
All closed 1973 and 26% (488)

1974 rape cases

Use of a gun was also highly associated with two other case characteristics:
whether property or, other evidence was recovered and whether an additional
charge, other than one of the seven sexual assauit charges, was brought initially
by the police. If another charge was involved in the rape case—weapons posses-
sion, robbery, burglary—the case more frequently resulted in conviction. The
conviction rate was 39 percent for the 83 cases in which another charge was
brought. If property or other evidence was recovered, the conviction rate was 35
percent, based on 63 cases. In the multivariate ana1y51s the association between
conviction likelihoad and whether property or evidence was recovered was statis-
tically significant, while that between conviction likelihood and use of a weapon «
and between conviction likelihood and another charge being brought in the case
were not. This suggests that rape cases involving a gun more frequently result in
‘conviction not because a gun was used but because the fact that property or other
evidence was recovered strengthened the prosecutor’s case. '
Item seven—extent of suspect identification—was another that could not be
examined using D.C. data. Item eight—the relationship between the victim and
suspect—was listed as being important by 55 percent of the prosecutors, In this
_instance, their perceptions were matched by the D.C. results. The conviction rate
was lower for those cases in which the victim and defendant knew one another.
- The closer the relationship, the lower the conviction rate.. In the multivariate
analySIS the four categories shown above were tested, but only the category of
“‘acquaintance’’ was statistically significant. Even though this category does not
imply a boyfriend/girlfriend relationship, it appears that the credibility of the
victim’s story is affected by her even knowing the defendant.®

Relationship Between i Conviction Rate

Victim and Defendant - (closed cases)
Cohabiting, ex-spouse or '

girl,friend/poyfriend . % . . @n
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Friend P 10% (40)

Acquaintance . 19% -~ (118) -
Stranger . 27% - (195) .
Relationship unknown » 41% = (114)

The tenth item listed in Table 13 is whether there were witnesses. This was the

- last factor in the list seen as important by a majority of the prosecutors; however,* .-~

it seemed to be -an important influence on conviction for rape in the. District of/

- Columbia. In 59 percent of the cases, the victim was the only witness, other thaxf/ /

the police officer. In the other 41 percent, there was at least one other lay witness.
This does not mean that the witnesses actuaily saw the offense being committed,
which probably occurs only infrequently. There can be witnesses, however, to the
fact that the victim was very upset after the offense occurred, or that the victim
was seen with the defendant. If there were any witnesses other than the victim,
the conviction rate was 35 percent. With only the victim as a witness, the convic-
tion rate was 20 percent. Whether there was a witness other than the victim was
found to be significantly related to whether there was a conviction. :

The remaining nine items in Table 13 were-seen as important by less than 26
percent of the prosecutors responding to the survey. Several of them, however,
were important predictors of conviction in this analysis. ; )

Item 11—the suspect’s previous record—was not fouind to be important in our
analysis. Previous record was measured in four ways: whether the deferidant had
an arrest record, whether he was arrested in the past five years, whether he was
on bail at the time of arrest, and whether he was on probation oy parole at the time
of arrest. Each item was considered separately in the multivatiate analysis, and
none was found to be significantly associated with conviction.!?

‘The ages of the suspect and victim were considered important by only 24 per-
cent of the prosecutors surveyed by Battelle, but they were found to be predictors
of conviction in this analysis. The youngest defendants were the most likely to be
convicted, and the chances of conviction continued to decline as the age of the
defendant increased. ~

Age of Defendant ; Conviction Rate
. Teenager ~ 43% - (103)
Twenties 23% (265)
Thirties : 21% @8y
Forty or older 13% (39) _ f

Only the finding for teenagers (18-19) was statistically significant in the mul-
tivariate analysis, when dummy variables were used.® s ’

For victims, it is more difficult to draw strong conclusions about the effect of
age on the convictability of the case. Cases in which the age of the victim was
unknown had a very high conviction rate, which suggests that the unknowns were
not randomly distributed. Considering only those cases in which the victim’s age
was known, it appears that cases with the youngest and the oldest victims were
the most likely to result in conviction. This may be because youriger and older
victims generate more sympathy than victims at the peak of their physical attrac-
tiveness. The rape of a child or an older woman may be considered more heinous.

1s0, cases with very young victims may involve charges of carnal knowledge or
indecent acts, which means the victim’s corisent would not be at issue in the case
and, therefore, a conviction might be more likely. The victims least likely to have
their cases result in conviction were in the 16 to 29 age group. (This was also the
only age category found to be significant in the regression analysis.).
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Age of Victim Conviction Rate
Child (1-12) - : - 30% 27
Teenager (13-15) . 23% 52)
Young adult (16-29) o 19% , (240)
Thirties (30-39) - 24% - (46)
QOver forty ' o 44% : (39)
Age unknown - 2% (84)

Another item not considered very important in the prosecutor survey was
whether additional sexual acts other than intercourse were involved. For our
analysis,-a variable was constructed for cases in which a forcible sodomy charge
was alsc brought in order to test whether this item had any effect on conviction, It
" appeared to be highly 51gn1ﬁcant in adding to the likelihood of conviction. Fifty
percent of the 48 cases in which such a charge was brought ended in conviction.
Perhaps this is an indicator of lack of consent and may be the variable that matters
rather than “‘use of physical force™ or “‘injury to the victim.> ~

Items 14 (alcoho!l or drng involvement by the victim or defendant), 15 (ac-

complices), and 16 (race of the suspect) were not found to haveé an impact on
conviction. The second part of item 16 (race of the victim) could not be measured
in our analysis, because the information was not collected in PROMIS during 1973
and 1974,
- The victim’s arrest record—the 17th item-—was significant, however. Seven
percent of the victims did have an arrest record, and their cases were less likely to
result in conviction, This ﬁnding is interesting in light of the finding that the
suspect’s previous record did not influence conviction. Earlier, we discussed the
fact that victims must testify in the case, whereas defendants may o1 may not.
When the victim testifies, she may be “‘impeached’’ as a witness if she has pnor
convictions. The defendant’s criminal history, however, can be introduced in
court only if he chooses to testify.

To summarize this discussion, five variables were found to increase the chances
of conviction in a forcible rape case in the District of Columbia:

® Whether the defendant was in the 18 to 19 age group;

e Whether a sodomy charge was also brought;

® Whether property or other evidence was recovered;

e Whether the time between offense and arrest was between a week and a
month; and

© Whethel there were witnesses other than the victim.

Three characteristics of the victim were found to decrease the likelihood of con-
viction:

‘e Whether the v1ct1m was between 16 and 29 years of age;
e ‘Whether the victim had an arrest record; and
© Whether the victim was an acquaintance of the defendant. ‘

These results differ:from those that would be expected looking at Table 13. Sev-
eral of the factors considered important by the prosecutors in the survey did not
predict conviction in the District of Columbia, and the reverse was also true. Not
every variable that might influence conviction could be tested in the analysis,
however. Some of the factors suggested as important by the prosecutors surveyed
by Battelle were-not-available in the PROMIS data. Including such variables as

**proof of penetration’’ might have changed the results, but this can be tested only
by further research.
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Changes in the Corroboration Requirement in May 1976

. As noted earlier, during the period of study the law in the District of Columbia
required corroborating evidence of the rape victim’s story in order to secure a
conviction. Both elements of the rape had to be corroborated: penetration and
lack of consent by the wctlm Examples of cor roborating ev1dence would be:

e A witness who saw the defendant make the victim enter a car,

® Bruises, blood stains, and the like,

e A witness who saw that the v1ct1m was very upset 1mmed1ately after the
incident, or

e Medical test results 'showing the presence of the deferidant’s semer.

Many states require corroboratlon for rape, but not other crimes, because the
victim is considered to be more likely to falsely accuse a man of rape than of
another crime. Falk, in discussing the ‘‘hysterical™ way in which sex offenses are
sometimes treated, wrote that ‘‘often these crimes are the products of the imagina-
tion of women and children who accuse innocent men.”’'® Similarly, an article in
the Columbia Law Review stated: ‘‘Surely the simplest and perhaps the most
important reason not to permit conviction for rape on the uncorroborated word of
the prosecutrix is that the word is very often false.”’2® This line of argument has
been countered by the argument that a number of factors discourage a rape victim
from making a false claim. An article in the Yale Law Journal, for example, points
to the stigma and publicity of being labeled a rape victim, the unpleasantness of
testifying, and the fear of confronting the defendant in court.?!

In the analysis for 1973 and 1974, the existence of corroboration could be

" measured directly through the information recorded by the prosecutor at screen-
ing. This item was not found to influence conviction in the regression analysis.
However, as we saw in the previous section, two indirect measures of corrobora-
tion were found to be significant predictors of conviction: whether there was a
witness other than the victim in the case and whether property or other evidence
was recovered.

In May 1976, the corroboration requirement in the District of Columbia was
dropped. One might expect more arrests -and convictions after: this date, since
presumably the evidence needed for conviction is less. We can examine whether
either trend occurred by looking at data for 1976,

As shown below, the number of reported forcible rapes in the District of Co- |
lumbia has steadily declined since 1973.22 In 1976, the number was slightly more

than one-half that in 1973.

Year .Number of Reported Forcible Rapes
1972 534
1973 _ 627
1974 : - 488
1975 437
1976 328

As we noted earlier, it is difficult to tell whether these figures reflect trends in~

actual incidence or in 1eporting We can at least say, however, that the change in
~ the corroboration requirement did not produce a surge of repoxtmg thhm the
District of Columbia community in 1976,

Whether the conviction rate might change as a result of dropping the corrobora-‘

tion requirement has been viewed-skeptically by other authors. Hibey points out, -

for example, that a jury may not always react ratlonally The fact that the corrob-
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oration requirement has been dropped does not mean that a jury will not still
weigh that factor when deliberating.??

In fact, there appears to be little change in the conviction rate in the last half of
1976. Of the 50 closed cases we could analyze, 10 cases, or 20 percent, had
resulted in:conviction. (This compares with a conviction rate of 26 percent for
charges of forcible rape brought in 1973 and 1974.) Perhaps it ‘will take several
years for the conviction rate to increase after such a change in law, or perhaps it
will take a change of attitude on the part of the public. In any event, we have found
no evidence to this point that indicates that a change in the corroboration require-
ment in the District of Columbia has any effect on either arrests or convictions.

CHARGE REDUCTIONS IN RAPE CASES

In the previous two sections, we have considered whether a defendant initially
arrested for forcible rape will be convicted of any charge. We learned that convic-
tion in forcible rape cases is even less likely than in other types of serious cases.

Table 14 shows a distribution of the most serious charges on which defendants
were convicted if initially charged with forcible rape in 1973 or 1974. Almost 80

~percent of the convictions were for a felony charge. One-third were for forcible

rape or rape while armed, and other sexual assault charges accounted for another

- 16 percent of the convictions. Reducing a forcible rape charge to a charge of carnal

knowledge or indecent acts is a way of obtaining a conviction if the victim is under
16 years of age.

A conviction for robbery or burglary as the most serious charge was obtained in
20 percent of the cases in which a forcible rape charge was the most serious police
charge. Of those forcible rape charges that ended. in a misdemeanor conviction,
most were convictions for simple assault.

Table 14.
Most Sericus Convicted Charge for Cases in Which the Police Brought a Forcible Rape
Charge, Washington, D.C., 1973-1974

Most Serious Charge on

Which Defendant Convicted ‘ Number of Cases
Misdemeanor:
simple assault : 21 20%
other ~ 5
Felony:
sexual assault charge—
rape while armed 4
forcible rape 29
carnal knowledge 8
assault with intent to rape : 5 49%
indecent acts 6
sodomy 1
robbery , C16 20%
burglary _ : T 10 ,
other : 12 10%
unknown 1 1%

All cases resulting in conviction
in which police charge was .

_forcible rape ' 128 100%

Source; PROM IS.
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Charge reduction in forcible rape cases is more frequent than in robbery cases.
Seventy-three percent of the persons convicted in robbery cases in 1974 were
convicted of some type of robbery charge, while only 49 percent of the persons
convicted in forcible rape cases in 1973 and 1974 were convicted on a sexual
assault charge.?* In the next section, we investigate the sentences imposed for
different types of convicted charges.

*

SENTENCING OF DEFENDANTS CONVICTED IN FORCIBLE RAPE CASES

The argument has been made by Gager and Schurr and others that the high
penalties for rape reduce the chance of conviction.?” Rape.is equal to murder in
terms of the maxigitin sentence that can be imposed, and judges and juries may be
reluctant to find a person guilty of a charge that carries a life sentence. Others
argue that higher rather than lower penalties should be imposed to deter others
from such acts. An early study of the Philadelphia court, however, found that after
an increase in the penalty for rape and atternpted rape in Pennsylvama, there was
no decrease in the incidence of the crime, 26

In the District of Columbia, the sentences imposed on persons arrested for
forcible rape in 1973 and 1974 and later convicted were substantial. Table 15
shows the distribution of sentences for all defendants who initially were charged

with forcible rape and were then convicted of any charge. Persons receiving -

Table 15,
. Sentéences Imposed in Cases with an Initial Charge of Forcible Rape, Superior Court,
Washington, D.C., 1973 and 1974

Charge on Which Convicted

All - Rape While Forcible Simple

Sentence Types Armed Rape Assault
Probation or suspended 22% — 3% 52%
Federal Youth Corrections Act?
A : 5% 7% 10% 5%
BorC 17% 7% 2% 19%
NARA" 5% — —_ 5%
Under | yéar minimum 5% —_ 7% —_—
1 year minimum 5% — 3% 14%
2 years minimum - 2% — o . —
3 years minimum 12% . 21% 17% —
5 to 9 years minimum » 12% 21% 27% —_
10 to 1S years minimum o k 10% 36% 10% —
Unknown s 4% 7% Bo— 5%
Total , 100% 100% - 100% 100%
©(128) (14 - (29) : (20

Source; PROMIS,
uSentences imposed under the provisions of FYCA (A) involved pmbanon tinder the provisions .of
FYCA (B) and (C), they involve alternative incarceration with differing r¢lease conditions,

hSentences imposed under NARA —the Narcotics Addict Rehabilitation Act—involve alternative

incarceration. .-
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probation, a suspended sentence, or probation under the Federal Youth Correc-
tions Act (A) are considered to be ‘‘out on the street.”” Of the 128 defendants
convicted on any charge, only 27 percent were given sentences that did not re-
quire them to serve time in prison. This compares with 42 percent for all convicted
felons in 1974.27 One reason that the proportion is even as high as 27 percent is that
about 25 percent of the rape defendants were convicted of a misdemeanor. Simple
assault is by far the most common type of misdemteanor conviction in a rape case.
Over half of those convicted of simple assault received no prison time. .

For those few defendants who were convicted of rape while armed or forcible
rape, there were few instances in which the defendant was not incarcerated.
Seven percent of those convicted of rape while armed and 13 percent of those
convicted of forcible rape did not receive a prison sentence. Those who did
receive a prison term frequently were sentenced to many years in prison. Fifty-
seven percent of those convicted of rape while armed and 20 percent of those
convicted of forcible rape had a minimum sentence of 5 years or more. Since a
minimum sentence is one-third or less of the rnax1mum, these defendants could
Serve as many as 15 to 20 years i prison.
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Summary and Conclusions

Data from the District of Columbia contradict some of the myths about sexual
assault and lend support to other commonly held opinions.

That it is primarily strangers who entice young children with candy in order to
assault them sexually is not borne out by the cases brought to the D.C. Superior
Court. The children in, this study generally were approached by persons they
knew—friends, acquaintances, family, If we consider how few of such encounters
probably come to the attention of the police, the implications are frightening.
Warning children not to accept a ride from a stranger may not be enough. Perhaps
they should also be warned about the possible behavior of adults they know. Adult
wormen, on the other hand, were not as often victims of *‘friendly”” sexual assaults
as might be expected. Over one-half of the adult encounters were between strang-
ers and another one-quarter involved only “acquaintances.”” With adult victims,
force was more frequently used, as measured by the presence of a weapon. With
children, weapons were mfrequent

Occasionally, the newspapers will report about a sensational case in which the
defendant has raped several women, or attacked several children. This type of
behavior does not seem typical of sexual assault arrestees, at least insofar as we
can tell by looking at their contact with the criminal justice system. Defendants
arrested for sexual assault appeared to have arrest records no more frequently -
than other defendants. In addition, as a group they were not found to be highly
recidivistic in terms of subsequent rearrests, reprosecutions, or reconvictions.for
serious crimes, at least in the few years that we followed them. Of course, this
‘may be because a sexual assault defendant is more careful not to get.caught than
other defendants, or because their crimes more often go unreported. Neverthe-
less, based on an analysis of the behavior of defendants over.several years, the
frequent serious repeaters seem to be those arrested for robbery, burglary, and to
a lesser extent, larceny and assault, not those arrested for sexual assault, Those
sexual assault defendants who were rearrested had a high proportion of rearrests
for violent crimes. Taken together, the low recidivism rate for sexual assault
defendants and the high proportion of rearrests for violent crimes among those
whe did repeat suggests that there are violent, pathological rapists, but that it may
- not be accurate to characterize most sexual assault defendants that way. An -
important area for further research would be to characterize the types of sexual -
* assault defendants ‘Wwho are setious repeaters. < ‘

The idea that arrests for sexual assault frequently do not result in COHVlCthD is
not a myth, but a reality, The problem seems larger than the perspective that rape

is just another way-that men oppress women, Sexual assault.cases do not fare well * -

in the courts, regardless of whether the victim is female or male; adult or child.
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The pervasiveness of the difficulty in obtaining a conviction in these cases
suggests that the different crimes of sexual assault may have a common element
that makes them difficult to prosecute. Perhaps part of the difficuity is that unlike
other crimes, which are inherently distasteful, sexual contact is at tinies desirable.
No one wants to be murdered, assaulted, or robbed, but under the right circum-
stances people willingly engage in sexual activity. When an adult is victimized, it
is difficult for people to judge whether the event really was against the victim’s
will. This determination is crucial in legally establishing the existence of a sexual
assault. Even when the victim is a child, it seems that the use of force adds to the
convictability of the case; those cases with charges implying lack of consent more
frequently resulted in conviction. It seems likely that it is more than a matter of
raising the prosecutor’s consciousness about sexual assault. Society’s attitudes may
have to change if there is to be much of a change in the handling of these cases.

A number of other misconceptions come to light, specifically with respect to
forcible rape. Many authors have tried to justify concentrating police and court

" resources on rape cases by picturing rape as a problem of epidemic proportions.
This may be true in other jurisdictions, but the number of reported rapes in the
District of Columbia declined from 1973 to 1976. It may be that fewer victims are
reporting their victimizations to police, but this seems inconsistent with the fact
that the crime has received a lot of attention, much of which has focused on
improving the way rape victims are treated by the police and medical personnel so
that they will not be discouraged from reporting.

The charge that the police do not respond to reports of rape appears unfounded.
If the victim did report, it was likely that the police would clear the case. Unlike
some other crimes, such as burglary and robbery, the chance that a rape suspect
will be apprehended is fairly high. In addition to apprehending many rape sus-
pects, the District of Columbia’s Metropolitan Police Department has made many
changes in its handling of rape cases in an effort to be more sensitive to the trauma
a rape victim may experience in discussing the episode.

In their analysis of the prosecution of rape in 1972, the D.C. Task Force on
Rape reported their concérn that sexual assault cases did not fare well in the
courts. They were not sure, however, whether this reflected normal attrition,
experienced with all cases, or whether rape cases were particularly prone to
dismissal. The latter seems to be true. In our analysis, rape cases were less likely
to resuit in conviction than cases of robbery, burglary, and murder. The only
crime with an attrition rate at all comparable was aggravated assault, There is an
explanation for a large part of the attrition rate of assault cases, but it does not
apply to rape. Over 60 percent of the rejections at screening and over one-half of
the later dismissals in aggravated assault cases can be attributed to the complain-
ing witness’s decision to stop cooperating with the prosecutor. The attrition that
results from such a decision on the part of the victim does not account for the
attrition in rape cases. Attrition in rape cases is more likely to be the result of the
prosecutor's judgment that the victim’s credibility is questionable. We cannot tell
from our analysis*whether complaining witnesses in rape cases lie or exaggerate
more frequently than complaining witnesses in other cases, but it is clear that they
are perceived as doing so. It is not the victim’s discouragement with the case that

leads to the high attrition in rape cases, but the decisidns made by the prosecutor;
and judge Those decisions may be made in anticipation of a jury's response to the
victim’s story if the case goes to trial. Few cases do go to trial, however Most fall =~

out of the system before they reach that stage.

Our analysis of the characteristics of forcible rape cases that do result m'

conviction—on any charge—does not correspond te what would be expected on
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the basis of previous research on the factors considered to be important predictors
of conviction. Of five factors rated as important by a majority of the prosecutors
responding to a national survey, two had the same relationship to conviction in
our analysis: the social relatxonshlp between the victim and suspect, and whether
_there were witnesses. If the victim recognized the defendant, even if they were not
friends, the case was more likely to be dropped. On the other hand, if there was a
witness to the incident other than the victim, conviction was more likely.

Two items rated as important by the largest majority of prosecutors—the use of
-physical force, and injury to the victim—did not appear to affect conviction in our
analysis. Nor did use of a weapon, in itself, appear to affect conviction. It does not
seem to be the seriousness of the offense that is important to conviction, but
rather whether specific items of evidence are available to prove either a rape
charge or another charge. Cases in which property or other evidence was recov-
ered resulted in conviction more frequently.

Some of the factors that ranked quite low in the survey turned out to be, impor-
tant predictors of conviction in our analysis. The age of the victim and the age of
the suspect were both important to conviction. Young defendants were the most
likely to-be convicted, and both young and old victims were the most likely to
have their cases end in conviction. Victims in the age group 16 to 29 were the least
likely to have their cases result in conviction. Perhaps this pattern reflects a
_perception of dangerousness with a young defendant, and a perception of
helplessness with a young or old victim. Sympathies may be aroused for an older -
defendant and a very young or old victim.

The chances of conviction were increased if a scdomy charge was also brought
in the rape case and decreased if the victim had an arrest record. Interestingly, the
victim’s arrest record was significantly correlated with the likelihood of convic-
tion, while that of the defendant was not. This lends support to the claim that it is
the victim who is ‘“‘on trial’’ in a rape case, not the defendant. :

Since our analysis of the factors assoc1ated with conviction was based on data

~from 1973 and 1974, it is p0351ble that things have changed since that time. In‘
particular, we know that the requirement that there be corroboration of the vic-

“tim’s story was dropped in the District of Columbia in May 1976, which could

make securing a conviction easier for the prosecution. However, when we looked

at the 1976 data, we found not only that the number of reported rapes was much

lower than in previous years, but also that there was no increase in the conviction

rate for the last six months of 1976. In fact, the rate was somewhat lower than in

1973 and 1974. Conviction rates and reporting behavior may change m the future

but-as yet we see no move in that direction.

A substantial amount of charge reduction occurs in rape cases. ThlS may- be
positive, insofar as it helps to obtain convictions. Perhaps a reason for the reduc-
tions is that the sentences given for a forcible rape conviction are quite substan- -

. tial. If a defendant is facing a possible life sentence, a judge or jury may be
extremely cautious about finding him guilty. As'more attention has been drawn to.
rape cases, some jurisdictions have increased their penalties. This may-be just the
.opposite of what is needed in order to improve conviction rates for these cases.

The findings in this study also suggest the need for further research in a number
of areas. A basic problem is that we still do not have a clear idea of the magnitude
of the problem of forcible rape. All crimes are underreported to the police, but
whether the reporting of rape is more common or less common than the reportmg '
of other crimes has not been substantiated empirically. Part of the difficulty is in

“determining when a rape really has occurred. Even disregarding this problem, we -
do not have a satisfactory way of knowing the rate at which women believe that
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they have been raped. To ascertain such information, a carefully de51gned ques-
tionnaire would have to be developed.

The finding in this report that sexual assault defendants are not usually the
worst recidivists needs corroboration from a study that allows a longer followup
period. From the results presented here, it does not seem that targeting career
criminal resources on all sexual assault defendants because they are likely re-
cidivists is appropnate

The prosecution of sexual assaults has received the most attention in this study.
It has been clearly established that coaviction rates are among the lowest of all

crimes. How this can be changed, or even whether it should be changed, has not

been so clearly established. Perhaps assigning cases to individual prosecutors
would help, although lack of victim cooperation does not seem to be the crucial
difficulty in rape cases. A major problem is the victim’s credibility. Rape victims
are not believed as frequently as other victims. Perhaps this is why corroborationr
is so important to the prosecution -of the case. Testimony that strengthens the
victim’s story—evidence, witnesses, not knowing the defendant—add to the
convictability: of the case. On the other hand, if a victim has an arrest record her
credibility is weakened, and conviction is less likely. A change in the corrobora-
tion requirement cannot be expected to have an effect on conviction rates as long
as rape victims are frequently perceived as not telling the trth.

It 'has been suggested that forcible rape should be treated as a type of felonious
assault under the law. The details of the sexual encounter would be less important

~than the fact that the victim was the target of a violent personal attack. The range
- of penalties that could be imposed would be the same as for aggravated assaults,

and standards of proof and protections against violating the defendant’s rights
could also be the same. The feasibility of this approach could be explored further
in a nationwide analysis of the relationship between tihe law in different jurisdic-
tions and the way that rape cases are handled.

Any changes # " may occur in the processing of arrests for sexual assault can,
clearly, benefit ffuim the available facts about this serious offense. It is less clear
that our present laws and procedures have.benefited as much from such facts as
they have evolved from popular impressions and sensational accounts of isolated
incidents, ,
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Multivariate Analysis of the

Probability of Conviction

Many factors were considered in an effort to determine which ones were most
‘c]osely associated with conviction in forcibie rape. .cases. The multivariate tech-
nique used was multiple regression. Whether the delendant was convicted or not
was the dependent variable.

The results of a multiple regression analysis with a dichotomous dependent
variable can be interpreted as giving predicted probabilities between **0" and **1”
that an event will occur. In this instance, it is the probabixity that a case with given
characteristics will result in conviction. Each variable in the equation has a coeffi-
cient (‘*B”’ in the fol]owmg table) that either adds a fractional amount to the

* probability of conviction or subtracts a fractional amount. Multiple regression
analysis with a dichotomous dependent variable can be problematic for several
reasons. First, the sum of the effects of all the coefficients for a given empirical
case may be hrgher than 1 or lower than 0. Another problem is that the standard

errors of the coefficients tend to be unstable. The coefficients are unbiased, but

when computing whether they are significant by dividing them by their standard
errors, the results might not be stable. However, there are fewer problems when
the event being predicted is relatively frequent. Since the conviction rate for
forcible rape is 26 percent, the problems described above are less likely to occur.

The following mdependent variables were tested to see whether they affected:‘

conviction,

Characteristics of the Defendant

e Age’in years
¢ Whether the defendant has an arrest record
1 if yes; 0 otherwise
& Whether the defendant uses opiates
1 if yes; 0 otherwise
. @ Whether the defendant abuses alcohol
1 if yes; 0 otherwise
© Whether the defendant is employed
1 if yes; 0 otherwise
o ‘Whether the defendant is on bail at the txme of arrest
1 if yes; 0 otherwise ‘
& Whether the defendant is on probation or pawle at the ume of arrest
1'if yes; -0 otherwise :
® Whether the defendant has been ar rested in the past 5 years
1 if yes; 0 otherwise
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Characteristics of the Victim

¢ Age in years
® Whether the victim uses herom or opiates
1 if yes; 0 otherwise
e Whether the victim abuses alcohol
1if yes; 0 otherwise
e Whether the victim is reluctant to testify
1 if yes; O otherwise
® Whether the victim has an arrest record
1if yes; 0 otherwise
© Whether the victim provoked the defendant:
1if yes; 0 otherwise :
@ Whether the victim participated in the offense
1if yes; 0 otherwise f

Characteristics of the Incident

e Seriousness of the crime (Sellm Wolfgang Index)
@ Whether there were codefendants
© Whether there was a gun used during the offense
1-if yes; 0 otherwise
. ® Whether there was a weapon other than a gun used during the offense
1if yes; 0 otherwise
o The relationship between the victim and defendant

Characteristics of the Case

e Whether property or evidence was 1ecovered

1if yes; 0 otherwise

Number of witnesses

Time from offense to arrest

Whether a sodomy charge was brought in addition to forcible rape

1if yes; 0 otherwise - :

Whether there was corroboration

1 if yes; 0 otherwise

Whether a charge was brought initially that was not a sexual assault charge
1 if yes; 0 otherwise

The analysis began by including all these variables in the equation. Some vari-
ables were found-to be highly correlated with each other (seriousness, whether
there was a firearm, and previous arrests, for instance). The variables in eachi of
such groups were tested separately in the equation in order to determine whether
problems of muiticollinearity were preventing the coefficients from achieving sig-
nificance. Variables were eliminated through the process of testing many alterna-
tive specifications until the results shown in Table A.1 were obtained.

The table gives information that predicts the probability of a conviction for a

given case. As an example, suppose we have a rape case with the following

characteristics: victim was the only witness; property or other evidence was re-
covered; no sodomy charge was: brought; the defendant was 32 years old; the

victim did not know the offender; the time from the offense to arrest was 2 weeks:
the victim had an arrest record; and the victim was 18 years old. The probability of

conviction would be 19 percent. This is ‘obtained by summing the Bs for this
particular case and adding this sum to the intercept.
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“the dependent vanabl.. that is e’iplamed by the mdependent variable included in

he equatlon When the dependent variable 1§ dichotomous, the R2 tends to be .
“mugct lower than when the dependent variable is an interval or ratio measure. The
) R’ in the table is not that low when viewed from this perspective,

Table A.1
Regression Results on the Probability of Conviction in Forcible Rape Cases, Superior Court, -
Washmgton, D. C 1973 and 1974

7

§ Significance
Independent Variables Estimated B Level
At least one witness in : :
addition to victim .1478 <.001
‘Sodomy charge brought » 2818 <.001
Defendant age 18 to 19 ‘
years ‘ ‘ 1773 <,001
Victim age 16 to 29 years : ~.1339 <.001
Time from offense to arrest
is one week to one month , U718 =, 001
Victim has arrest record ‘ ~,1535 <05
‘Property or evidence , ‘
recovered ' : L1139 <.05
Victim and defendant are
acquaintances - - =~0876 #<.05
' Notes(
I‘- =488 -

T Intercept 1931
Multiple R? .164 _
Ingludes only cases that were closed at the time of the analysis








