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Prefatory Note

As indicated by its subtitle, this Manual presents an
overview of Family Court procedures in a form found helpful
to mental health professionals dealing with cases referred
from the Family Court system. The Family Court system of
New York State 1s the one described in this Manual, but
mental health professionals in other states may also flnd
the Manual useful in terms of a general understanding of
court procedures in such cases.

We wish to point out that Family Court law is an area
in which rapid changes have been taking place. Moreover,
certain detalls of the processing of cases may be subject
to discretion at the local level., We would suggest that
readers use this Manual as a general guide and aid to
understanding, and verify specific points about procedures
at the time and place with which they are concerned.

A prammatical note should be added to explain that,
although masculine pronouns have been used for the most
part in the text, as is customary, there are both male and
female petitioners and respondents involved in Family
Court cases.

We wish to express our thanks to the Staten Island

Family Court, and particularly to Philip Vota, Chief of



Probation, and all €Re members of the Probation Department
at the Staten Island Family Court, for their patience and
helpfulness in explaining and clarifying court procedures.
Special thanks are due to Judge J. Holt Meyer,
Presiding Judge of the Staten Island Family Court, and
to Mr. Joseph X. Kenavan, Clerk of the Staten Island Family
Court, and to Mr. Arthur Russo, Supervising Probation
Officer of the Westchester County Family Court (White
Plains), for their valuable comments on a preliminary draft

of this Manual.
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PART I

OVERVIEW OF THE FAMILY COURT
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Chapter 1

Qrientation to Family Court Cases

Staten Island Family Court Services (FCS) was set up
as a unit of the South Beach Psychiatric Center in Staten
Island, New York, to provide unified and comprehensive clinical
services to the Staten Island Family Court., Whereas most
mental health facilities that accept referrals from courts do
so on & piece-meal basis (often providing diagnoses only or
accepting juvenile cases only), TFCS serves the whole gamut
of juvenile and adult Family Court cases and provides ser-
vices from intake and evaluation through outpatient or

inpatient treatment as needed.

The major types of cases which come to the attention
of the Family Court are: delinquency (D.C.) cases; status
offenses (PINS) cases: c¢hild neplect and abuse; family
offenses; and support, custody and visitation cases. 1In
response to requests from judges or probation officars at
the Staten Island Family Court, FCS8 conducts evaluations
and submits reports and recommendations as to the best
possible disposition of cases and/or provides treatment for

the individuals or families involved.




In addition to FCS' main clinic at the South Beach
Psychiatric Center, a small office in the. Family Court
building 1s staffed on a rotating basis by FCS staff
members during most of the hours the court is open. This
makes possible continuing contact between the FCS staff
and court personnel and provides immedlate availability
of an FCS staff member at the court for consultations,
emergency evaluations, and immediate intake of case
referrals. Fach referred case is then assigned to an
FCS staff member who can call upon a broad spectrum of
services In his assessment and treatment of the case.

A list of the range of services performed by FCS includes
the following: 1. Emergency evaluations at Family Court;

2. immediate intake interviews of referred cases at

Ffamily Court; 3. consultations with Family Court

personnel; 4. psychiatric evaluations; 5. psychological
testlng; 6. assessment of the case in individual and

family interviews; 7. home visits; 8. consultations

with schools, the Bureau of Child Welfare (BCW), DSS,

and other agencies with knowledge of the family; 9. indivi-
dual therapy sessions; 10, conjoint (marital) therapy
sessions; 1l. family group therapy sessions; 12, prepara-
tion of reports to Family Court judges, including evaluation

reports and recommendations as to best possible dispositions
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of casesy; 13, field visits to private and public facili-
ties (such as training schools, group homes, camps, etc.)
to assess them as potential placement facilitiles for
juveniles; 14, communication with and referrals to special
programs (such as educational programs, after-school or
recreational programs, alcoholism or drug treatment
programs, etc.) #Ss needed. Thus, the court may rely on
FCS for complete clinical services, rather than needinﬁ
to contact different services for different functions,
dnother crucial distinction between FCS and the
majority of mental health facilities providing services
to courts lies in the fact that FCS works only with Family
Court cases. This singleminded focus on case referrals
from the Family Court makes possible program development
and staff development aimed at enhancing the usefulness
of serviceg provided to the court. Most mental health
facilities provide services to courts only tangentially,
and their staffs usually lack familiarity with Family Court
procedures. Staff development in terms of understanding
of the Family Court system is essential in order for
clinical staff to be able to assess the interactions between
court procedures and clinilcal processes. Considerable

investment of time and training is also necessary to develop



staff ahility to produce specific types of evaluative
reports and recommenflations most helpful to judges in
decision-making.

The experience of the Family Court Services (FCS)
with the need for mental health professionals to become
familiar, in a non-legalistic way, with the funccioning

of the Family Court system has led to the development of

this Manual. It is hoped that it may serve as a relatively

brief but useful introduction to the Family Court system
for persons engaged in providing clinical services to
Family Courts or to individuals or families involved in

Family Court cases.

Purpose and Plan of this Manual

This Manual of Family Court Procedures has been
designed to provide basic information on the Family Court
system in a form aimed at meeting the needs of mental
health professionals. In no sense is this Manual a legal
document: it does not attempt to detail all the legal
technicalities of Family Court law and practice. Rather,
it presents a description of t%> functioning of the
Family Court system in such a way as to make clear the

points at which the legal system and clinical services

"interface" -- that is, the points in the legal processing




-

of cases at which referrals and requests for recommendations
are likely to be made and the contingencies that may occur
at each stage in the legal process.

The Manual is divided into two main sectiomns. Part I
gives a brief general overview of the Family Court system
in New York State, including an introduction to commonly
used terms, a summary of the types of cases which fall
under the jurisdiction of the Family Court, and an overview
of the principal steps in the processing of Family Court
cases in general.,

Part IT is divided into five sub-sections, each of
which describes the step-by-step processing of one of the
major types of\bases handled by the Family Court: Delin-
quency (D.C.) cases; Status Offenders (P.I.N.S.) cases;
Neglect and Abuse cases; Family Offense cases; and Support,
Custody and Visitation cases. Each sub-section contains
a flow chart and description of the movement of such a case
through the court and points out the legal pessibilitdes
related to referrals, court requests and possibilities for
interventions or recommendations to be made.

This division of Part II into five sub-sections has
two purposes: 1) to make it possible for a reader who 1is

pressed for time to be able to look up a particular type




of case; and at the same time: 2) when the Manual is

read in its entirety, the necessary repetition of certain
steps which occur in more than one type of case is likely
to enhance the learning and retention of these common
elements and to point up, by contrast, steps or contingen-
cies unique to one particular type of case only. It is
therefore recommended that the Manual be read through as

a whole once or (preferably) twice, and then used for

reference as needed.

e 4




a0

Chapter 2

Introduction to Famlly Court Terminology

McKinney's Consolidated Laws of New York states:

"The Family Court Act adopts an elaborate new vocabulary
to distinguilish proceedings under it from normal civil or
criminal proceedings. Plaintiffs (or the People) are
"petitioners"; defendants are "respondents'"; trials are
"hearings'"; sentences are 'dispositional orders'; and so
forth." (McKinney, 1975, p.6.)

Similarly, complaints filed to institute court hearings
are "petitions"; charges are "allegations'"; being arrested
is being "taken intoc custody™; and a juvenile respondent
being sent to a public or private institution is "placement."

The term "gullty" is never used, but rather 1t is said
that there has been a "finding" in a case. The Family Court

Act defines "findings'" as '"conditions on which the family

court may intervene in the life of a child, parent and spouse.”

(Family Court Act B 242.)
A "lawy guardian" 1s an attorney designated to represent
a minor in Family Court.

"Adjustment" of a case refers to an agreement being come



to by the Department of Probation (described below) and all
interested parties in a case not to file a petition which
would bring the case to court but to close the case instead.
This is known as '"diversion'" or "diverting" the case from
court. (The complainant who ori%inally made the application
for a petition is still penerally called the '"petitioner"
and the defendant the '"respondent" even in these "adjusted"
cases where the petition was not actually filed but only an
aﬁplication at the intake interview.)

"Status offenses" are acts which are non-criminal in
nature (such as running away, truancy, etc.) but for which
petitions may be filed in Family Court against persons whose
status 1s that of a minor. 1In New York State, these are
termed "PINS" cases, the letters standing for "Persons in
Need of Supervision." These "PINS" cases are in contrast to
"D.C." cases, in which the letters D.C. stand for '"Delinquency
Charge'" and which involve acts which would be criminal
offenses 1f committed by an adult.

The "Preliminary Proceeding" is the first court hearing,
the purpose of which 1s to inform the respondent of the
allegations against him, of his right to remain silent, and
of his right to legal counsel.

The "Fact-Finding Proceeding" is a court hearing at which
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the judge determines whether the evidence supports the
allegations. If the judge sc determines, that 1s called
the "finding" in the casé.

The '"Dispositional Proceeding'" is the court hearing
at which the judpge announces the "dispositional order'
in the case (which would be called the sentence 1in a

criminal court).
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Chapter 3

Jurisdiction of the Family Court

The most common categories of cases included within
the Family Court's jurisdiction aré as follows:

l. Delinquency: cases in which a person between the
ages of 7 and 16 years of age is alleged to
have committed an act or acts which would be a
criminal offense (felony or misdemeanor) if
committed by an adult.

2. PINS {(Persons in Need of Supervision): cases
in which a person between the ages of 7 and 16
years of age is alleged to be in need of super-
vision by the court because of having run away
from home, or of habitual truancy, or incorrigible,
ungovernable, habitually disobedient behavior
beyond the control of his parents, guardian or
custodian;

3. Neglect and Abuse: Neglect cases are those in
which parents or guardians are alleged to have
failed to adequately supply basic needs or super-

vision for a child or children under the age of 18;

I T



-11~

Abuse cases are those in which parents, guardians
or custodians are alleged to have physically or
sexually abused a child or children under 16 years
of age or to have permitted such abuse.
Family Offense: cases in which assault, attempted
assault, harrassment, disorderly conduct, menacing
or reckless endangerment is alleged to have occurred
between adult members of a family or household.

As of September 1, 1977, the petitioner has the
option of bringing such a case to Criminal Court
in New York State, instead of Family Court. Further-
more, according to the new law, the Criminal Court
may not then refer such a case back to Family Court.
Support: cases in which applications for support
or involving non-payment of support or request for
change in support payments are made, whether intra-
state or inter-state, are in the jurisdiction of the
Family Court (excluding those in which an application
for temporary or permanent support is part of an
action for divorce or separation before the Supreme
Court, unless such a support application has been

referred to Family Court from Supreme Court):
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6, Custody: cases involving custody or request for
chanpe of custody of a child or children (excluding
those where an application to fix temnorary or
permanent custody is part of an action for divorce
or separation before the Supreme Court, unless
such application to fix custody has been referred
to Family Court from Supreme Court).

7. Visitation riphts: cases dnvolvine requests for
visitation rights or alleped violation of visita-
tion rights or requests for change of visitation
rights. (Althoush such petitions may be filed as
cases in themselves, questions of wvisitation rieshts
often occur also as part of other types of cases,
such as custody cases, support cases, or family

offense cases.)

Nther types of cases that fall within Family Court

jurisdiction include paternity proceedinpgs, adoptions, guardian-

ship, foster care revitdw, and cases of permanent termination of
prarental ripghts (based on a child beins adiudeed a '"'permanently
nepglected child" abandoned or placed in an dinstitution by a
parent who has failed subsequently to maintain contact with the
child for a year or more). Since these types of cases have

rarely been referred to FCS, they will not be discussed in this

Manual.

I S
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Chapter 4

Overview of Family Court Procedures

When a family member or the police (or other persons or
agenciles) first come to the Family Court to apply to file a
petition, they are received by the Probatilon Department.

McKinney's Consolidated Laws of New York summarizes the

Probation Department's functions in the Family Court as follows:
"The Probation Service provides three main service components
to the Family Court: (1) pre-petition intake and adjustment,
(2) pre-disposition investigation and report, and (3) post~-
dispositional supervision." (McKinney, 1975, p. 182).
Thus, when a person first comes to Family Court intending
to file a petition of any kind, he or she is referred to a
Probation Intake Officer, and the usual procedure is roupghly as
follows:l

1. Probation Intake

The would-be petiltioner is interviewed by a Probation Intake
Officer who f£ills out Probation Intake forms containing basic
demographic data (such as names, addresses, age, occupation, etc.)

and detailed information as to the allegations heing made.

1
Certain types of cases go directly to court without first being
screened by the Probation Nepartment. These include cases of Child
Neglect or Abuse brought by the Bureau of Child Welfare or other
child care agency, plus Adoptions, Paternity cases, Interstate
Support cases, Guardianship, Foster Care Review, and Termination

of Parental Rights,
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The Probatién Intake Officer attempts to interview all
persons involved in a case fEetitioner, respondent, victim
(1f any), parents of juvenile respondents, eté] with a view
to seeing whether it would be both possible and advisable to
"adjust" (i.e., close) the case without actually drawing up
a petition and sending the case to the court for court action.
As noted above, if the case is adjusted, this 1s called
"diverting'" the case from court. However, in a number of
instances, the Probation Intake Officer has little discretion
in the matter, since certain cases must go to court. These
include:

(a) Since the Designated TFelony Act of New York State
became effective in February 1977, delinquency cases involving
allegations of serious felony offense listed in it may not
be "adjusted" at Probation Intake, unless the consent of a
judge 1s obtained.2

(b) All cases of child neglect or child abuse must be

gsent directly to court.

Offenses included in the Designated Felony Act of 1976 are
those in which an act by a juvenile between 14 and 16 years of
age was one which, 1f done by an adult, would constitute one

of the following: murder in the first degree; murder in the
second degree; rape in the first degree; assault in the first
degree; manslaughter in the first degree; sodomy in the first
degree; arson in the first degree; kidnapping in the first
degree; kidnapping in the second degree if deadly physical
force or the threat of it was used; arson in the second degree;
robbery in the first depgree; attempted murder in the first or
second degree; or attempted kidnapping in the first degree.
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(¢) Other cases which must be sent to court for court
action include those in which a petitioner is seeking an
Order of Protection, or an Order of Support, or an Qrder of
Visitation, or the enforcement of such orders previously
issued; or where a warrant is needed fov the police to seek
and detain a runaway child.

(d) Finally, in any type of Family Court case, any
petitioner has the right to refuse to have the case "adjusted"
at Probation Intake and to insist on having the petition
drawn up and sent to court,

(e) If the case does fall iqto a category where the
Probation Intake Officer is permitted to exercise discretion,
the following contingencies apply:

1. With the consent of all the parties involved,
the Probation Intake Officer may "adjust"
(L.e., close) the case without drawing up a
petition, thus diverting the case from court.

2, The case may be held open at Probation Intake
for 60 days (with a possible extension of
another 60 days with court permission) during
which further attempts to "adjust' the case
may be made: by the end of this period, the
case must either be adjusted or a petition

be drawn up and sent to court;
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3. The petition setting forth the allega-
tions against the respondent may be

drawn up and the case sent to court.

The respondent has the right to have an attorney present
during the Intake interview, if he wishes.

In the nrocess of adjusting cases, Probation Intake
Officers may make referrals of cases to a clinical service,
such as FCS. Such referrals from Probation Intake are on a
voluntary basils. Treatment of such voluntary cases referred
by Probation Intake constitutes preventive mental health
work aimed at amelioratines harmful tendencies within the
individual or family and thus preventing more serious pathology

and possible future court involvements.

2. Court Hearings

Cases in which a petition is drawn up and sent to
court go through a series of court hearings (Preliminary,
Fact-Finding, and Dispositional) which will be described below.

(a) At the Preliminary Proceeding, the allegations against

the respondent are read to him, a copy of the petition is gilven
to him, and his right to legal counsel is explalned. If necessary,
legal counsgel 1s provided, especilally if incarceration is possible.

The judge also determines whether the respondent will be remanded

ke A ek N 4
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to a detention facility to awailt the Fact-Finding Proceeding
or may be paroled on hls own recognizance, if an adult, or in
the custody of his parents, 1f a juvenile., (Bail 1s possible,
but is rarely resorted to in Family Court cases.)

In cases in which the judge is in doubt as to whether
the respondent is mentally competent to understand and respond
to the allepgations against him, or as to whether the respondent
requires psychiatric hospitalization, the judge may request a
clinical service, such as FCS, to carry out an immediate
evaluation of the mental status of the respondent. If necessary,
the judge may remand the respondent to the Department of Mental
Hygiene for 30 days psychiatric hospitalization. (Since FCS
is a unit of the South Beach Psychiatric Center on Staten Island,
psychiatric hospitalization at South Beach can he arranged
and the case followed up by FCS.)

Unless there 1is a question of mental competency, referrals
are generally made after the Fact-Finding hearing.

(b) At the Fact-Finding(or Adjudicatory) Proceeding, the

judge makes a determination either:
1. that the allegations of the petition have not been
established;
or
2. that the respondent did commit the alleged acts,

and the court then makes a "finding" (or adjudication)
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based on the allegations in the case, such as a

"finding" of delinquency or of neglect.

If the allegations of the petition were judged not to
have been established, the court then proceeds to enter an
order dismissing the petition. This 1s generally done imme-
diately following the Fact-Finding Hearing and is the most
common reason for a Dicpositional Hearing to be held immediately
after a Fact-Finding Proceeding.

In juvenile cases (PINS and D.C.), and in Neglect
cases, the Fact-Finding Proceeding may be "adjourned in con-
templation of dismissal" when the judge deems it to be in the
interests of justice. Such an "Adjournment in Contemplation
of Pismissal' may include specific conditions which must be
met during the period of the adjournmen; (up to 6 months in
juvenile cases and up to one year in Neglect cases). Such
conditions may include participation in treatment; and, in
Neglect cases, must include supervision by a child protective
agency. If any further charge against the respondent occurs
in the interim, the "Adjournment in Contemplation of Dismissal"
is automatically rescinded. If this does not occur, and if
the case 1s not reopenad by the petitioner or the court during
the adjournment period, it will be deemed to be dismissed at

the end of the period of an "Adjournment in Contempltation of

Dismissal."
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More often, however, after a "finding" against a res-
pondent, an "Adjournment Date' is set for the "Dispositional
Proceeding," and the judge determines whether to remand the
respondent to a detention facility until that date or to parole
him, if adult, on his own recognizance, or in custody of his
parents, 1f he is a juvenile. The case is usually adjourned
to give the court time to have an #nvestigation carried out
and a report (termed an "I and R") submitted by the Probation
Department prior to the date for the Nispositional hearing.

In addition, the judge may request a clinical serviee,
such as FCS, to do an evaluation of the respondent and/or to
assess the overall family situation and submit a recommendation
to the Court as to the best possible disposition of the case.

(c) At the Dispositional Proceeding, the judge gives

his decision as to the disposition of the case. The specific
dispositions among which the judge may choose are different
for each type of case.

Dispositions possible in juvenile cases - 1.,e., delinquen-
cy (D.C.) and PINS -~ include the following (in addition to the
outcomes of '"Dismissal" or "Adjournment in Contemplation of
Dismissal" described above):

1. In PINS cases, the respondent may be discharged

with a warning;
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2. "Suspended judgment,' 1f the judge decides

to take no action but to keep the case open for
possible action in the evént of further complaints
against the respondent (usually for a period up

to 1 year); certain conditions may be imposed as
part of a suspended judgment (such as participation
in treatment).

3. "Probation": A juvenile respondent may be
placed on probation to be supervised by the
Department of Probation (in a PINS case, for a
period up to one year; 1in a delinquency case, for
a period up to two years, with possible extensions
of one year for each)., The judge may set up
various conditions as part of probation: these
may include the respondent's participation in
treatment., During the period of probation, the
Probation Officer supervising the case may

reopen the case at any time.

4, "Placement": A juvenile respondent may be
removed from his home by court order and '"placed"
with a relative, a foster parent, a private
residential treatment center, camp or group home,
or in a public facility (group home, camp or

training school) run by the New York State Division

b ek ek . . -aad
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for Youth. The Division for Youth (known as "DFY")
operates two types of facilities: "Title TI"
facilities which are open, non-~secure group homes,
schools or camps; and "Title IIIL" facilities which
are secure (locked) training schools or camps. If
placement is with DFY, PINS respondents may be sent
only to Title TII facilities:; D.C. respondents may
be sent to either Title ITI or Title III facilities.
Placement under NFY supervision may he for an
initial period of up to 18 months in PINS cases and
for initial periods of from 18 months to 5 years in
D.C. cases (depending on the seriousness of the
offense). WNot all of this time, however, is
necessarily spent at a DFY facility, since DFY may
permit the juvenile to return home under DFY

supervision after a certain period.

Dispositions possible in adult cases (Neglect and Abuse;
Family Offense; Support, Visitation and Custody) depend upon
the nature of the case. Each type of case is discussed in
more detail in Part II. Howeveuer, it should be pointed out
here that Family Court judges are empowered to issue Orders
of Support (in cases where there has been a '"finding" that

the respondent is liable for support of a spouse and/or children);
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Orders of Protectilon setting forth conditions of behavior
towards other family or household members; and Orders of
Visitation setting forth times and conditions for visits
with children. Furthermore, Family Court is empowered to
deal with violations of such orders. In Neglect and Abuse
cases, Family Court Jjudges may remove the children from a
home or place the family under the supervision of the
Bureau of Child Welfare (BCW). Thus, in addition to the
outcome of "Adjournment in Contemplation of Dismissal
possible In Neglect cases, as described above, dispositions
available in this wide ranpge of adult cases would include

the following:

1. "Dismissal," if the judge decides no further
court action or supervision 1s needed;

2. "Buspended judgment" (usually for up to a year);
certain conditions, including participation in
treatment, may be Imposed as part of a suspended
judgment; this disposition applles to Family Offense
cases and to Neglect and Abuse cases}

3. "Probation:" the respondent may be placed under
the supervision of the Department of Probation;

terms and conditions, including participation in
treatment, may be required as part of probation; this

disposition applies to Family Offense cases;

>3
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4, BCW supervision: In Neglect or Abuse cases,
respondents may be placed under the supervision

of the Bureau of Child Welfare;

5. ©Placement of children in Neglect or Abuse Cases:
Neglected or abused children may be removed from
the home and placed with a suitable person or
agency for an initial period of up to 18 months
(with possible extensions thereafter);

6. "Order of Protection”: An Order of Protection
may be issued directing the respondent to abstain
from behavior harmful to spcuse or children or

other household members. Wilful violation of an
Order of Protection may be punished by a jail
sentence of up to six months:

7. "Order of Support'": An Order of Support may

be issued following a "finding" that the respondent
is liable for the support of spouse and/or children.
Wilful wviolation ¢of an Order of Support may be
punished by a jail sentence of up to six months;

8. "Order of Visitation": An Order of Visitation
may be issued setting forth the times and conditions
for visits with children;

9., Custody: Custody of children may be awarded to
either parent or to an appropriate relative, foster

parent or guardian,
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Chapter 5

Overview of Services Requested by the Familly Court

A general overview of“the points in the Family Court
system at which referrals are most often made to FCS would
emphasize the following:

1. Cases referred for treatment from Probation Intake:
these are all on a voluntary basis and involve cases which may
still be prevented from having to go to court.

2. Cases referred by Family Court judges after a
"finding" and prior to disposition: The court usually requests
evaluation of the respondent (and sometimes other family
members) and also requests FCS to offer recommendations as to
the best possible disposition of the case.

3. Cases referred for treatment as part of the
disposition of the case: treatment may be ordered by the judpe
as a conditlon of probation or of a suspended judgment or of
an adjournment in contemplation of dismissal, or a case may be
referred back to FCS for treatment following an earlier evalua-
tion and recommendation for treatment made by FCS prior to the
dispositional hearing. Other cases may continue in treatment

on a voluntary basis at FCS following a court-ordered evaluaticn

or may undertake treatment on a voluntary basis on the recommenda-

tion of the court or Probation Department.
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Another type of case referral, which occurs less
frequently than those listed above, involves cases
referred before a "finding" for an evaluation to be made
of the respondent's mental competence to understand and
respond to the allegations against him.

Options available to the court for ordering
evaluations and for ordering or reccmmending treatment
of individuals and families are discussed in more specific

detail in Part II.




Part II

SPECIFIC PROCEDURES IN
EACH TYPE OF CASE
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Chapter 6

Delinquency (D.C.) Petitions

A comprehensive overview of the step-~by-step processing
of a delinquency case by the Family Court system 1s shown in
Fig. 1 (Flow Chart of Delinquency Cases). It indicates the
paths whereby cases may be either "diverted'" or sent to court;
the contingency points at which referrals to the Family Court
Serviceg (FCS) are made; and the possible outcomes or disposi-
tions of cases which do go to court, Fig. 1 also shows the
system followed by FCS in responding to requests from the
Family Court and in evaluation and treatment of the cases
referred. The following paragraphs in this section give a
detalled description of the steps in the Family Court system.

The beginning of a delinquency petition officially
occurs when a juvenile between 7 and 16 years of age is taken
into custody for the commission of an act which would be a
criminal offense (a felony or misdemeanor) 1f committed by
an adult, The juvenile is apprised of his rights and the
police officer £fills out an arrest sheet. The Jjuvenile may

then either be brought directly to the Family Court if it is
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open, or may be detained overnight or over a weekend until
Family Court reopens, or he may be released on the basis
of an R.0.R. (Released on Own Recognizance) form signed by
a parent. In the latter case, a date 18 set on which the
juvenile and hils parent must report to the Family Court.

Step One at the Family Court is the interviewing of
the would-be petitioner (usually the police officer or
alleged victim), the juvenile and his parents by a Prolation
Intake Officer to see if "adjustment" of the case without
drawing up a petitlon and sending it to court is possible.
As stated above, however, since the Designated Felony Act
of 1976 became effective in New York State as of February,
1977, cases involving allegations of designated felony
offenses (enumerated above in Footnote 2, p.l4) by persons
14 to 16 years of age may not be "adjusted" at Probation
Intake without the consent of a judge being obtained.

At the Probation Intake interview, basic demographic
data and the specific allegations in the case are recorded,
and other relevant information (relating to home situation,
school and previous court record, if any) are explored by
the Intake Officer.

If the case does fall into a category in which the
Probation Intake Officer is permitted to exercise discretion,

the following possibilities exist:
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a) the case may be "adjusted" (i.e., closed) if
all parties concerned, including the petitioner,
are willing; however, any petitioner may insist
on having the petition drawn up and sent to court;

b) the case may be held open in Probation Intake
files for 60 days, with a possible additional
60 day extension: during this time the decision
as to whether to "adjust" the case or send it
to court must be made;

c) a petition may be drawn up and sent to court:
such a delinquency (D.C.) petition sets forth
the specific allegations in the case and alleges
that the "respondent requires supervision,
treatment or confinement" [N.Y. Family Court

Act § 731 (c).]

Cases sent to court would necessarily include all
offenses enumerated in the Designated Felony Act (see Footnote 2,
P. 14), plus any other cases in which the Probation Intake Officer
judged court action to be advisable, and all cases in which the
petitioners insisted on bringing the cases to court,

If the case 1s adjusted or held open in Probation Intake
files, the Probation Intake Officer may refer the juvenile and
his family to the Family Court Services (or other agencies)

for evaluation and treatment. Reports from the Family Court
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Services to Probation Intake on cases so referred contribute
additional information and, in pending cases, may assist the
Probation Intake Officer in arriving at a decision as to
whether to adjust the case at the end of 60 (or 120) days or

to send the case to court,

Step Two at the Family Court is the Preliminary

Proceeding. At this first court hearing, the allegations against

the respondent are read, he 1s advised of his rights, and a
copy of the petition is given to him. Arrangements are made
for legal counsel; 1f the family cannot afford to retain an
attorney, elther Legal Aid or a County lawyer will be provided
as Law Guardian for the juvenile.

A date for the Fact-Finding Proceeding. in the case is
set, and the judge decides whether to remand the juvenile to
detention until that time or not. "A fact-finding hearing shall
commence not more than three days after the f£iling of a peti-
tion... 1f the respondent is in detention. However, a fact-
finding hearing to determine whether such respondent committed
an act, which weculd be a class A, B, or C felony if committed
by an adult, may commence no later than fourteen days after the

filing of the petition." (N.Y. Family Court Act §747).3

A felony is an offense which, if committed by an adult, is punishable
by more than one year in jail. Class A felony acts are the most
serious felony offenses, namely: murder in the first degree, murder
in the second degree, arson in the first degree, and kidnapping in
the first degree. Examples of Class B felonies are manslaughter in
the first degree, rape in the first degree, or robbery in the first
degree. Examples of Class C felonies are assault in the first degree,
burglary in the second degree, or forgery in the first degree.
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Step Three at the Family Court is the Fact-Finding

Proceedinpg. At this court hearinpg, the petitioner 1is
represented by the Qounty attorney (or in New York City

by the Corporation Counsel's office) and the juvenile res-
pondent by his private or court-appointed attorney. At

the Fact~Findinp Proceeding, evidence is presented and

the judge makes a determination as to whether the juvenile ]
did commit the alleged act and whether it would be a
misdemeanor or felony if committed by an adult. Such a
determination "must be based on proof hevond a reasonable
doubt." (N.Y. Family Court Act § 744.)

If the judpe determines that the juvenile did not
commlt the act or that it would not beca criminal offense
if committed by an adult, the case is dismissed.

If the judge determines that the allepsed act was

committed by the juvenile respondent and would be an offense

if committed by an adult, the court enters an order finding

that the respondent is a juvenile delinquent. Contingencies
at this point include the following:
1) If the acts committed by the respondent did
not include a designated felony act, the judge .
may proceed to adjourn the case "in contemplation

of dismissal'", thus releasing the respondent for
a period of six months, with the case automatically
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dismissed at the end of that time 1f no new
charge has been brought against the respondent
and 1f the case has not been reopened by the
petitioner or the court., Specific requirements,
including participation in treatment, may be
imposed by the court as part of the terms and
conditions of an "adjournment in contemplation
of dismissal."

or: 2) The Dispositional Proceeding may commence
immediately after the completion of the Fact-
Finding hearing;y

or: 3) The most usual continpgency at this point
is that the case is adjourned to enable the
court "to make inquiry into the surroundings,
conditions and capacities of the respondent."”

(N.Y. Family Court Act § 749).

If the respondent is remanded to detention and
did not commit a designated felony act, the adjournment may
not be for more than ten days, nor may there be more than
two such adjaurnments except in special circumstances., If
the respondent did commit a designated felony act, an
adjournment "mav be for a period up to thirty days 1f

the respondent 1s detained, and no additional adjournments
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may be granted in the absence of spécial circumstances."
(N.Y. Family Court Act § 749). 1If the respondent is not
remanded to detention, the adjournment may not be for more
than two months. As stated above, most cases are adjourned
for the purpose of having an investigation carried out and

a report submitted by the Probation Department. Such
reports may not be made to the court prior to the completion
of the Fact~Finding hearing.

Following a "finding" of delinquency at the Fact-Finding
Proceedlng, in addition to ordering an investigation by the
Probation Department, the judge may request evaluation of
the case and recommendations as to the best possible dis-
position of the case from a clinical service (such as FCS).
The evaluation report and recommendatioﬁs must be submitted
to the court prior to the Dispositional hearing.

Full evaluation is required in all cases where the
disposition being considered is "Placement" of the juvenile
in an dnstitutional facility (public or private), but may
also be requested in other cases by the judge or be decided
upon by Familily Court Servicesin any case. Full evaluation
for placement purposes generally includes a psychiatric
evaluation and psychological testing, as well as overall
assessment of the respondent, his family situation, condi-

tions in the home, feasibility of treatment, and assessment

y
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of parental responsibility., The purpose of such evaluation
is to formulate recommendations ¢to the court as to whether
"placement" of the juvenile is necessary and, if so, what
type of placement would be mogst suitable for the child.

In addition, most placement facilities require a full
evaluation report of this type in order to make a decision
as to whether they will accept the juvenile.

Step Four in a delinquency case 1is the Dispositional

Proceeding. At the Dispositional Proceeding, the judge

decides the disposition, or outcome, of the case. The
poseible contingencies among which the judge chooses in the
disposition of a delinquency case (in addition to "Adjourmment
in Contemplation of Dismissal' described above) include the
following:

1) The judge may give a '"suspended judgment', for

a period up to one year, during which time there

is no direct court supervision except that the case
may be reopened by any further complaint against

the respondent. If not reopened, the case is
automatically closed at the end of the period.
Specific conditions may be imposed during this period:
for example, treatment might be made a condition of
the suspended judgment. Alternatively, treatment
may simply be recommended to a respondent and his

family on a voluntary basis.
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2) A juvenile may be placed on probation for a

period of up to two years (with a one-year
extension possible). The juvenile is under the
supervision of the Probation Department during
this perlod and the case may be reopened in the
court during this period if the Probation Officer
deems it necessary. Treatment may be made a
condition of Probation by the court. Alternatively,
treatment may simply be recommended to a respondent
and his family on a voluntary basis.
3) Except in cases where “"restrictive placement"
has been ordered (see 4 below), the court may
arrange "Placement" of a juvenile in his own home
or in the custody of a relative or other suitable
person, or in a private institutional facility,
such as a group home, residential school, camp
or treatment program, or may commit the juvenile
to the custody of the New York State Division
for Youth (DFY) to be placed in a training school,
group home, camp or other residential facility
operated for delinquent youth by DFY.

"Placements" are for an initial period of
18 months, with the possibilifty of extension without
the child's consent up to his 18th birthday, and

with the child's consent up to his 21st birthday.
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4) In the case of a respondent who has been found
to have committed a designated felony act, the

orxder of disposition "shall include a finding, based
on a preponderance of the evidence, as to whether...
the respondent does or does not requilire a restric-

tive placement." (N.Y.Family Court Act 8 753-a).

a) When the court orders a restrictive
élacement for a respondent who has committed
a degignated Class A felony, the respondent
will be placed in the custody of the New York
State Division for Youth (DFY) for an

initial period of 5 years, to be confined in
a secure facility for 12 months, followed

by at least 12 months in a residential facility,
and intensive supervision by DFY for the
entire S5-year-period, with the possibility of
extension of the placement until the res-
pondent's 21lst birthday.

b) When the court orders a restrictive

placement for a respondent who has committed
a designated felony other than a Class A felony,
the respondent will be placed in the custody

of the Divisien for Youth for an initial
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period of 3 years, to be confined in a secure
facllity for a period between 6 and 12 months,
followed by 6 to 12 months in a residential
facility, and Intensive supervision by DFY for
the entire 3-year period, with the possibility
of extension of the placement until the respon-

dent's 21lst birthday.
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Chapter 7

Persons in Need of Supervision: (PINS Petitions)

The step-by~step processing of a PINS petition by
the Family Court is shown in Fig. 2 (Flow Chart of PINS cases).

Comparison of Fig. 2 with Fig. 1 will demonstrate |
that the procéssing of these two types of cases (Delinquency
vs., PINS Petitions) 1s identical as far as the steps shown
on the flow charts are concerned,

The principal differences in these two types of
cases lie: 1) in the nature of the alleged act or acts which
bring juveniles to the attention of the court; 2) the sources
of delinquency petitions vs. PINS petitions; and 3) differen~
ces in the regulations governing detention and disposition of
PINS vs. delinquency respondents.

The beginning of a PINS case usually occurs when a
juvenile under 16 years of age is brought to the attention
of Family Court by: 1) a petition by one or both parents
(or others responsible for the juvenile) alleging that the
juvenile 1s "incorripgible, ungovernable or habitually dis-
obedient and beyond the lawful control of parent or other

lawful authority." (N.Y. Family Court Act § 712);




IT’-RDBATION INTAKE

-37A-

LPROMT/o N DEPARTMENT
N

PROLATION DEPARTMENT

/ ‘l/ J" \L FoRr
cnses  cAses  CASES REQVESTS JUVENILES
syustep KePr  SENT IN ¥ ESTICATIOUS PVT 0N PROBATION
A orel TP AND REPORTS AEpLATS
MY COVRT " Nb 'a‘u ont
6o on¥s A REFFARED
Ooi' INS REPORTS CALES
REToRTy 0~ 4 FWD'NG AN
REFERRED ¥
gases FIRST AND SECOND CoURT “EAR""?’ DISPOSITIONAL PROCEEDINGS
D . PRELIMINARY [|2FACT=FINDIN 7ol
’ PROCEE.D’NG‘S IDROCEEDING'S (,F TH[ FAM“—Y COVRT
REFERRA LS ;
SR TREATHENT ‘Z I
¢ DinG pe/:ﬁme EVALUATION ’
EMERGENCY N?:fs”é; ' AND B DISNISSALS Pkogﬁrnou f’:ﬁﬁg\ijgr
EVALUATIONS DisMigsep REQUESTS FoR Rﬁggyzm?.m and svspzm»e:;i‘ RO ENT ok PRIVATE
of MENTAL EVALUAT/0NS AND RT. TRARGHENTS Wi ORDERED o FACILITY
STATUS oNLY Ac.p, RECOMMENDATIONS o RECONMELpEn | RECOMMENBED
H
. Y /]\ \L _ Jr (
| [FAMILY COURT SERVICES) [FaniLy covrr services FAMILY COURT SERVICES
é
| ; P REPARAT lep
I EVALVATION )
FPROCESS of le:‘(’o&'rs
— SESr%uT
S TRE CASES IN TREATMENT N
v e
“TER MINATION TERMINATION
T o F TREATHENT o F TREATNENT

Fle, 2

(#'0' 51 = ou? °¢SY’+”")' o-R*® o“f”f'rf“h“‘l Referved 1o other ajcnc)’)

FLow CHART OF PINS CASES

A:¢.Di® Ad fourpment i Cantewm /‘"fl'oh cﬁ.hl"ﬁ m l‘SJ‘q,
{

B G S .







~38-

or 2) a petition by school authorities alleging that the
juvenile is a habitual truant; or 3) by a petition from
a4 parent or other lawful authority that the juvenile has
run awvay from home and 1is misgsing, whereupon the court
may issue a warrant for the child to be sought and
apprehended by the police. In addition, all PINS petil-
tions allege that the "respondent requires supervision

or treatment." EiN.V. Family Court Act § 732 (C)] .

@ince none of these acts would be offenses 1if committed

by an adult, considerable controversy exilsts as to
whether such juveniles should continue to be the concern
of the Family Court system or whether they should be
removed from its jurisdiction).

In the case of a runaway appreliended by the police
as a result of a warrant having been issued by the court,
the juvenile would be brought to the Family Court and held
in detention while his family was notified and an immediate
court hearinpg arranged (usually thne next court day). In
other types of PINS petitions, or even iIin cases of runaways
who return voluntarily, there is usuvally no detention of
the juvenile prior to Family Court processing,

Step One at Family Court is the interviewing of the
juvenile and his parent or parents by a Probation Intake

Officer to see 1f adjustment of the case 1s possible without
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drawing up a petition and sending it to Court. Pertinent
information concerning the alleged acts, and background
information on the family, home situation, school record
and previous court record, if any, of the juvenile is
recorded and considered by the Probation Intake Officer,
The possible contingencies availlable at this point are
as follows:

a) the case may be adjusted (i.e., closed) at

the Intake Interview, if all parties concerned

are willing;

b) the case may be held open at Probation

Intake for 60 days,with the possibility of an

extension for an additional 60 days;

c) a petition may be drawn up and the case

sent to court. This would necessarily include

cases of runaways apprehended by the police

in response to a warrant previously issued by

the court, plus any case in which the Probation

Intake Officer judges court action advisable, and

all cases in which the parents or other petitioners

insist on bringing the cases to court.

If the case 1s adjusted or held open in Probation
Intake files, the Probation Intake Officer may refer the

juvenile and his family, on a voluntary basis, to a
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clinical service, such as FCS, for evaluation or treatment.
In pending cases, reports from the Family Court Services to
the Probation Intake Officer may contribute information of
assistance in the decision as to whether to close the case at
the end of the 60 (or 120) day period or to send the case

to court during that time.

Step Two i1in PINS cases is the Preliminary Proceeding.

A petition having been drawn up and sent to court, at the
first court hearing the allegations against the respondent
are read and a copy of the petition given to him. Arrange-
ments are also made for legal counsel: 1f the juvenile

does not have private legal representation, a Law Guardian
is appointed by the court to represent the juvenile. A date
for the Fact-Finding Proceeding is set., If the respondent
is Iin detention, the date for the Fact-Finding hearing must
be within three days (with the possibility of an additional
three day extension by the court).

Step Three at the Family Court is the Fact-Finding

Proceeding. At this court hearing, the petitioner is
represented by the County attorney (or in New York City by
the Corporation Counsel's office) and the juvenile by his
private or court-appointed l.aw Guardian. At the Fact~-
Finding hearing, evidence i1s presented and the judge

determines whether tle juvenile did commit the alleged acts
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and should be adjudged to be a Person In Need of Supervision
(PINS). If such a "finding" is arrived at, the following
contingencies then apply:
1) the judge may "adjourn the case in contempla-
tion of dismissal", thus releasing the respondent
for a period of six months with the case automa-~
tically dismissed at the end of that time 1f no
further charges have been brought agalinst the
respondent, and if the case has not been reopened
by the petitioner or the court. Specilfic require-
ments, including participation in treatment,may
be imposed by the court as part of the terms and
conditions of an "adjournment in contemplation
of dismissal';
2) the Dispositional hearing may commence
immediately after the Fact-Finding hearing; or
3) the most usual contingency at this point is
that the case is adjourned and the judpge orders
an Iinvestigation to be carried out by the
Probation Department. If the respondent is
remanded to detention, the adjournment may not be
for more than ten days, nor may there be more

than two such adjournments except in specilal
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circumstances. If the respondent is not remanded
to detention, the adjournment may not be for

more than two months.

In addition to ordering an investigation by the
Probation Department, the judge at thils time may also refer
the case to a clinical service (such as FCS) for evaluation
and recommendations as to the best disposition of the case.
The evaluation report and recommendations must be submitted
to the court prior to the Dispositional hearing.

If the possibility .0of placing the juvenile in a
public or private institution (or even in the home of a
relative other than his parents) is being considered, full
evaluation is required. This usually Includes psychiatric
evaluation, psychological testing, and overall assessment
of the juvenile,‘his family and his home setting. The
purpose of such evaluation is to formulate recommendations
to the court as to whether "Placement" of the juvenile is
necessary and,if so, what type of placement would be most
suitable. In addition, most placement facilities require
a full evaluatlon report before making a decision as to
whether to accept the juvenile.

Step Four at Family Court is the Dispositional

Proceeding, at which the judge determines the disposition
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(outcome) of the case. Possible dispositions in a PINS
case (in addition to the outcome of "Adjournment in
Contemplation of Dismissal" described above) include
the following:

1) discharging the respondent with a warning:

2) a suspended judgment, for a period up to one

year,during which time there is no direct court
supervision except that the cnse may be reopened
during this period by any further complaint

against the respondent. If ﬁothing occurs to

reopen the case, it is automatically closed at

the end of the period. During this period, also,

the judge may impose certain conditions which

must be met, such as the respondent entering

into treatment of some kind.

3) the juvenile may be placed on probation

under the supervision of a Probation Officer to

whom he must report during the period of

Probation. The period of probation, in a PINS

case, may be up to one year, with a possible one year
extension. Specific terms may be imposed as condi-
tions of probation, including treatment by authorized
persons or agenciles. The case may be reopened by

the Probation Department at any time during the

probation period.
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4) "Placement" of the juvenile may be made

by the court. The juvenile may be placed in

k. 8

U TR T TR

his own home or in the care of a relative or
guardian, or in a private or public institu-
tion, such as a group home, work camp or
training school. However, when a PINS respon-
dent 1s placed in an institution of the New
York State Diwvision for Youth (bFY), it may

be only in an "open", not in a '"secure'

4
(or locked) facility.

"Placements' are made for an initial period of
18 months, with the possibility of extension without the
child's consent up to his 18th birthday, and with the

child's consent up to his 21st birthday.

4

Exceptions to this rule occcur when, in a particular case, no
facility except a DFY Title III (or locked) facility will
accept a particular PINS respondent.
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Chapter 8

Child Protective Proceedings: Neglect and Abuse Petitions

The step-by-step processing of a petition alleging the
neglect or abuse of a child or children is shown in Fig. 3
(Flow Chart of Neglect and Abuse cases).

The Bureau of Child Welfare (BCW) is mandated by New
York State law to investigate all allegations of child neglect
or child abuse reported to it and to take action in those cases
where evidence of neglect or abuse is found. Therefore the
Bureau of Child Welfare (BCW) is currently the source which
brings most such cases to Family Cogrt, and either BCW or the
person who brought the complaint to their attention is named
as the petitlioner in most cases. The respondents in most cases
are one or both parents, or other persons responsible for the
care of the child or children. (As Fig. 3 indicates, if such
allegations are brought to Family Court directly, they are
usually referred to BCW, except for cases which appear to call
for immediate urgent action. In such cases, a judge determines
whether, on the basis of petitioner's testimony, some immediate
action should be taken.

In cases of abuse or neglect, emergency removals of

children from thelr homes may be made by the police or child
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protective agencies, with or without court orders, or
children may be kept temporarily in the custody of a
physician rendering treatment or an institution such as
a hospital. An appropriate child protective agency
(usually BCW) must be notified and the Family Court may
issue a preliminary court order authorizing temporary
removal of the child or children involved even before

a petition alleging neglect or abuse has been filed.

In any case in which abuse is alleged, or when a child
has been removed without court order, a hearing is held
in Family Court ag quickly as possible.

Step One at the Family Court in Neglect or Abuse
cases 18 a court hearing "to determine whether the child's
interests requilre protection pending a final order of
dispositien" (N.Y. Family Court Act 8§ 1027). At such a
heating, the judge determines whether to release the child
to the custody of his parent or guardian pending final
disposition; whether to issue a preliminary Order of
Protection directing the parent to abstain from certain
behaviory or whether to remove the child and remand him
to the custody of a suitable person or institution, pending
final disposition. In addition, in cases of abuse the
¢ourt must order, and in cases of neglect the court may

“

order examination of the child or children by a physician.

I G

- S S
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(In abuse cases where visible signs of trauma exist, the
physician also arranges to have colored photographs taken.)

The court issues a copy of the petition and a summons
to the regpondent to appedr in court to answer the petition
on a date set for the Fact-Finding hearing. In cases involving
allepations of child abuse, this date is within three court
days. 1If the child has not been removed from the home, the
court may also require the respondent to produce the child
at the Fact-Finding hearing.

The court informs the respondent of his right to be
represented by legal counsel of his own choosing or, if
he is financially unable to obtain counsel, to have counsegl
assigned by the court., The court also informs both the
child and the parent of the child's right to be represented
by elther private legal counsel or by a Law Guardilan
assigned by the court,

If the parent or guardian could not he served with
the summons or refused to obey the summons, a warrant may
be issued by the court for the person to be taken into
custody and brought to court.

Tf, after all reasonable efforts, it has not heen
possible to locate the respondent, a Fact-Finding hearing
may be held in a Neglect or Abuse case if the child is

represented by private legal counsel, a court-appointed
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Law Guardian, or a court-~appointed guardian.

The purpose of a Fact-Finding hearing in Neglect and
Abusn cases is to determine whether the child 1s a neglected
or abused child.

Step Two at the Family Court in Neglect and Abuse

cases is the Fact-Finding Proceeding. At the Fact-Finding

hearing, evidence relatine to the alleged neglect or abuse
of the child is presented, and the judge makes a determina-
tion as to whether the preponderance of evidence supports
the allegations of neglect or abuse. If the judge decides
the facts do not sustain the petition, or 1f, in a case of
alleged neglect, the court feels that its ald is not
required, the petition is dismissed. If the judge decides
the evidence is sufficient to sustain the petition and
that court action is needed, the court makes a finding that
the child is a neglected or abused child. (If necessary,
the court may amend some specific allegations to conform
to the evidence.)

Prior to or upon a Fact-Finding hearing, the judge
(with the consent of the petitioner, the respondent and the
child's attorney or law guardian) may "adjourn the case in
contemplation of dismissal." Such an "Adjournment in
Contemplation of Dismissal" is for an initial period of up

to 1 year, with terms and conditions which must include
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supervision of the child and respondent by a child protec-
tive agency (usually BCW) during that period, and may
include other counditions as well, such as participation

in treatment. If the case 1s not reopened by complaints
from any agency or party involved, it will be deemed to
have been dismissed at the end of the period set,.

After a "finding" that a child is a neglected or
abused child, the court may issue such orders as are felt
to be needed in the child's interest, pending disposition.
These may include releasing the child to the custody of his
parent or guardian, pending disposition; iIssuing a prelimi-
nary Order of Protection directing the parent to abstain
from certain behavior; or removing the child and remandiny
him to the custody of a suitable person or institution,
pending disposition.

The court usually adjourns the case, setting a date
for the Dispositional hearing that allows time for further
investigation and study. The judge then orders an investiga-
tion and report to be made by the Probation Department prior
to the Dispositional hearing, In additlen, the judge may
request a clinical service (such spe¢ #¥Z%) to zarry out a full
evaluation of all respondents and children in the case and

make recommendations as to the best possible disposition.
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The evaluation report and recommendations must be submitted
to the court prior to the Dispositional hearing.

A full evaluation usually includes psychiatric

evaluation, psychologiecal testing, and overall assessment of

the family, home conditions, and feasibility of treatment.
The purpose of such evaluation is to formulate recommenda-
tions as to whether "placement" of the child or children
is necessary and, if so, what type of placement would be
most sultable. (Most placement facilities also require a
full evaluation report before deciding whether to accept

a child.) 1In addition, recommendations may deal with the
feasibility of alternatives for the family other than
placing the children in a public or private institution,
or with the feasibility of treatment for the respondent
with a view to eventual restoration of the family.

Step Three at the Family Court in Neglect and Abuse

cases 1s the Dispcsitional Proceeding. In addition to the

outco » ~f "Adjournment in Contemplation of Dismissal"
describ_4d above, possible dispositions include:
1) a "suspended judgment" for up to one year
(with possible extension for an additional year),
during which period the court may set conditions
as part of the suspended judgment, which may

include participation in treatment;
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2) releasing the child to the custody of the
parent or guardianj;

3) placing the respondent under the supervision
of a child protective agency (usually RCW) for

an initial period of 18 months (with possible
extensions thereafter). This usually means that
some or all the family remain together under
this supervision.

4y "pPlacement”" of the child (or children) in

the custody of a relative or other suitable
person or in the custody of an appropriate
private or public agency for an initial period

of eighteen months, with possible extensions of
one year each up to the child's 18th bhirthday
without his consent (and in no case beyond his
21st birthday). In addition, the court may
direct such an agency to help improve the parental
relationship and assist the parent to obtain
suitable housing, employment, medical or psychiatric
treatment, ete. Conversely, the court may direct
the agency to institute proceedings o free the
child legally for adoption.

5) an Order of Protection may also be issued
directing the respondent to refrain from certain

behavior.
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At the Dispositional hearing, the judge may
also refer the family or respondent to the Family Court
Services (or other agency) for treatment, either as
a condition of a suspended judgment or of supervision
of the respondent, or as a recommendation on a volun-

tary basis.
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Chapter 9

Family Offense Petitions

The step-by~step processing by the Family Court
system of family offense cases 18 shown in Fig. 4 (Flow
Chart of Family Offense Cases).

As of September 1, 1977, in New York State, the
petitioner has the option of bringing such a case to
Criminal Court, instead of Family Court. If the peti-
tioner does press charges in Criminal Court, such a
case may not be referred back to the Family Court.

"Family Offenses" concern acts of "disorderly
conduct, harassment, menacing, reckless endangerment,
an assault or attempted assault between spouses or
between parent and child or between members of the same
family or household." (N.Y. Family Court Act § 812).
A large majority of such cases involve alleged acts of

wife-beating or harassment or menacing of wives by hus-

bands, with a much smaller number of cases involving acts
by the wife, or between a parent and a child over sixteen,

or between siblings. It should be noted that, although
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the law refers to "parent and child", the child must be
over sixteen for a case to fall into the Family Offense
category.5

The Family Court does not have jurisdiction over
certain serious felonies between family or household
members, such as homicide or attempted homicide or
manslaughter, nor does it have exclusive jurisdiction
over cases involving sexual offenses between a parent
and child.

The most usual beginning of a Family Offense case
is the appearance at Family Court of a family member
(most often a wife) alleging that another family member
(most often & husband) has committed acts which would
constitute disorderly conduct, harassment, menacing,
reckless endangerment or an assault or attempted assault,
The step-by-step processing of such cases is described below.

Step One in Family Offense cases is the interviewing
of the potential petitioner and other interested parties
by a Probation Intake Officer with the view of attempting
"through conciliation and agreement to adjust suitable
cases before a petition is filed" (N.Y. Family Court

Act 8§ 823). The possible contingencies at this point,

then, are as follows:

Violence by a child under 16 against a parent is included,
by statute, in the PINS category of juvenile "status"
offenses. This obscures the true total amount of violence
within families.
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a) The case may be "adjusted" (i.e., closed) at
Probation Intake, 1f all parties agree; however,
any petitioner may insist on having a petition
drawn up and sent to court.

b) The case may be kept opé&n in Probation Intake
files for a period of sixty days (with a possible
additional sixty day extension) while efforts
at "adjustment" are made, again with the consent
of the parties involved;

¢) A petition may be filed and the case sent to
court, either after the initial interview or during
the period the case remains open in Probation
Intake files. The petition describes the acts
which are alleged to constitute disorderly con-
duct, harassment, menacing, reckless endangerment,
assault or attempted assault, and requests '"an
order of protection or the use of the court's
conciliation procedure" (N.Y. Family Court Act § 821),

If the case i1s "adjusted" or held open at Probation

Intake, the Probation Intake Officer may refer the family to
a clinical service, such as FCS, on a voluntary basis.
Step Two in a Family Offense case is the first court

hearing, at which usually only the petitioner appears before
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the judge. (In the event of the petitioner failing to
appear, the case 1g usually dismissed.) The respondent
is generally not present at this first hearing, and the
court issues a summons for the respondent to appear at
a Fact-Finding hearing. The court may also issue a
"Temporary Order of Protection", which may direct the
respondent to stay away from the home, the other spouse
or child, or to "abstain from offensive conduct against
the child or against the other parent” or "to refrain
from acts of commission or omission ‘that tend to make
the home not a proper place for the child." (N.Y. Family
Court Act 8§ 842). Such an order may also designate stated
times when the respondent may visit a child or children.
(N.Y., Family Court Act § 842).

A copy of the petition, the summons and Temporary
Order of Protection (1if issued) are sent to the respondent.
If, however, the summons cannot be served or the respon-
dent fails to obey the summons, the court may issue a
warrant for the respondent to be taken into custody and

brought to court,

Step Three ¢n a Family Offense case is the Fact-

Finding Proceeding. Since the respondent in a family offense
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cagse 1s usually appearing for the first time in response

to the summons, he 1s advised of his right to legal counsel

(which includes the right to an adjournment to give him

time to confer with counsel and the right to have counsel
assigned by the court Iif he is unable to afford the legal
fee). If requested by the ruespondent, therefore, the 1

Fact=Tinding hearing is adjourned to a later date to per-

mit him to confer with counsel,
At the Fact-~Finding hearing, evidence relevant to
the allegations is presented, and the judge determines

whether the allegations are supported by the evidence. If !

the evidence is judged dinsufficient, the case is dismissed.
If there is a "finding" that a family offense has bean {
committed, the court may either commence the Dispositional
Proceeding immediately or set an adjournment date for the
Dispositional Proceeding to permit time for further inquiry
into the case. A Temporary Order of Protection may be
issued, or continued if previously issued,

After a "finding" in a family offense case, the court
usually requests investigation of the case by the Probation
Department, with a repoirt to be submitted before the Dis-
positional hearing.

The court may alsc refer the case to a clinical service

(such as FCS) for evaluation and recommendations as to the ‘
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best possible disposition. The evaluation report and
recommendations must be submitted to the court prior to
the Dispositilional Proceeding,.

Step Four in a Family Offense case is the Dispositional

Proceeding. At the Dispositional Proceeding, the judge

determines the disposition (outcome) of the case. The
possible contingencies in the disposition of a family offense
case are as follows:
1) The petition may be dismissed "if the allegations
cf the petition are not e¢stablished or if the court
concludes that the court's aid is not required "
(N.Y. Family Court Act § 841);
2) A suspended judgment for a period up to six
months may be given, which may include conditions
such as treatment being required;
3) The respondent may be placed on probation for a
period up to one year , during which conditions of
probation may include treatment;

4) An Order of Protection may be issued which "

may
set forth reasonable conditions of behavior to be
cbserved for a period not in excess of one year by
the petitioner or respondent at both" (N,Y. Family
Court Act 8 842). As previougly stated, an Order

of Protection may order a person to stay away from
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the home, the other spouse or the child;

it may set times for a parent to visit a
chi1ld; it may direct a person to abstain
from vffensive conduct or acts that make
the home not a proper place for the child.
The court may a'so award custody of a child
to elither parent, or to a relative, during
the term of the Order of Protection., (In
the event that an Order of Protection is
later violated by the respondent, the court
may commit the respondent to jail for up

to six months.)

At the Dispositional hearing, the judge may refer
the respondent to a clinical service (such as FCS) for
treatment, either as a condition 6f a suspended judgment
ot of probation, or as a recommendation on a voluntary

basis.
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Chapter 10

Support, Custody and Visitation Petitilions

The step~by-step processing of support, custody and
vigitation cases is shown in Fig. 5 (Flow Chart of Support,
Custody and Visitatlon Cases). These three types of peti-

tions are grouped togetlher in thils section because they are

frequently intertwined in cases at the Family Court, Separated

or divorced parents may iInstitute a variety of petitilons
against each other involving questions of support for spouse
and/or children, child custody, and/or visitation rights.
Although the TFamily Court does not deal with divcrce
proceedings or proceedinpgs for lepal separation, the Supreme
Court may refer an application for temporary or permanent
support of a spouse or a child or children to the Tamily
Court. Similarly, "In an action for divorce, separation or
annulment, the Supreme Court may refer to the Family Court
applications to fix temporary or permznent custody, applica-
tions to enforce judgments and orders of custody, and
applications to modify judsments and orders of custody"
(N.Y. Family Court Act B 467). TFurthermore, after an order

fixing support or custody or visitation rights has been made
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by the Supreme Court (or other court) during separation or
divorce proceedings, applications either to enforce that
order or to modify the order due to change in circumstances
may be made to the Family Court. In cases where there has
been no divorce or legal separation but rather de facto
separation, applications for support or custody or visita-
tion rights may be made directly to Family Court.

It should be noted that the agpes used to define the
status of being a "child" vary in different kinds of cases
or court orders. Custody of a minor (in New Vork State)
refers to children up to eighteen years of age, but child
support may refer to payments for the maintenance and
education of children up to twenty-one vears of age.

The beginning of a support, custody or visitation
case at Family Court, then, is most likely to be based on
an application for support, custody or visitation rights,
or for enforcement or modification of support, custody or
visitation rights, made by one parent against the other
parent, or by the referral of such a case from another court
to the Family Court., In some cases, authorized social
service apgencles may file support petitions on behalf of
persons who would otherwise become public charges or are

unable to file a petition for themselves.
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Step One at the Tamily Court in a Support, Custody

or Visitation case 1s the interviewing of the would-be

petitioner and other interested parties by a Probation

Intake Officer, with the view of discovering whether

"adjustment'" of the case without sending it to court is

6
possible.

Pertinent information 1s recorded and relevant

facts in the case are explored. The possible contingencies

at this point are the followilng:

a)

b)

c)

The case may be "adjusted" (i.e., closed)

at Probation Intake, 1if all parties agree;
however, any petitioner may insist on

having a petition drawn up and sent to court.
The case may be held open at Pwxobation

Intake for 60 dayes (with a possible 60-day
extension) while efforts towards conciliation
and agreement are made.

A petition may be drawn up and sent to court.
This would necessarily include all cases in
which there appears to be no chance of achieving
agreement or in which the petitioner insists

on the case being sent to court.,

6

Cases 1involving claims for support against a person residing
in another state do not come to Probation Intake but go
directly to court to be dealt with under the Uniform Support
of Dependents Law.
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If a case 1s "adjusted" or held open at Probation
Intake, the Probation Intake Officer may refer the family
to a clinical service, such as FCS, on a voluntary basis.

Step Two 1in a Support or Custody or Visitation case
is the first court hearing at Family Court., In most
support cases, and in some custody and visitation cases,
only the petiltioner usually appears at this first hearing,
the respondent not being present. The court issues a
summons for the respondent to appear at a Fact-Finding
hearing. The court may also issue a Temporary Order of
Support; a Temporary Order of Visitationy a Temporary
Order of Protection (described above); or decide temporary
custody of a child, if any of these appear necessary
before the Fact-Finding Proceeding is to bhe held.

A copy of the petition, the summons to appear at the
Fact-Finding hearinpg, and copies of any temporary orders
issued are sent to the respondent. If, however, the summons
cannot be served or the respondent fails to obey the summons,
the court may issue a warrant for the respondent to be
taken into custody and brought to court.

Step Three is the Fact-Findinpg Proceeding. If the

respondent in the case is appearing in court for the first

time Iin response to the summons, he is advised of his right
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to lepal counsel and, if necessary, the Fact-Finding
hearing may be adjourned to give him time to confer with
counsel,

At the Fact-Finding Proceeding, evidence is presented
relevant to the allegations in the petition, and the
judge determines whether the allegations are supported by
the evidence. If not, the case is dismissed. In support
cases, the determination deals with whether the rgspondent
is liable for support. If so, this is called a "finding"
of liability for support. In custody or wvisiltation cases,
a "finding" indicates that the court sees a possible need
for court action on these questions.

Follow .ug a "finding", the Dispositional hearing may
commence immediately but, more often, the case is adjourned
to permit time for investigations to be carried out and
reports submitted to the court. An "adjournment date"
for the Dispositional Proceedings is set, and a Temporary
Order of Support, or a Temporary Order of Visitation, or
a Temporary Order of Protection, or a temporary custody
order, may be issued or continued.

After a "finding" at the Fact-Finding Proceeding,
the court usually requests that an investigation be done

and a report submitted by the Probation Department.
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The court may also refer the case to a clinical

service (such as FCS) for evaluation and recommendations

as to the best possible disposition. The evaluation

report and recommendatlons must be submitted to the court

prior to the Dispositional hearing.

Step Tour in Support, Custody or Visitation cases

1s the Dispositional Proceeding at which the judpe issues

the orders representing his decisions in the case. Orders

which may be 1ssued include:

1)
2)
3)
4)

5)

6)
7)

8)

Orders dismissing petitions;

Orders of support by husbands;

Orders of support by fathers;

Orders of support by mothers;

Orders of support by relatives; (Since, in
New York, both spouses and step-parents
may be liable for support in certain cases,
this type of order covers cases where a
wife or a step-parent is the respondent);
Orders fixing custodyv;

Orders of visitation.

Orders of protection.

Orders of Support set the amount, conditions and

duration of payments for support.

Orders of Visitation set times and conditions for

visits with children; such conditions may include visita-

tion to be supervised by an appropriate person or agency.




~66«

In Custody cases, the court has the power to fix
custody and may also issue Qrders of Visitation and Orders
of Protection when deemed necessary.

Orders of Protection set forth behavior to be observed
by petitioner or respondent or both. The law states:

"Such an order may require either person

(a) to stay away from the home, the other
spouse or the child;

(b) to permit a parent to visit a child
at stated intervals;

(¢) to abstain from offensive conduct against
the child or against the other parent or
against any person to whom custody of the
child is awarded;

(d) to give proper attention to the care of
the home;}

(e) to refrain from acts of commission or
omi. - lon that tend to make the home not
a proper place for the child.
The court may also award custody of the child,
during the term of the order of protection to
eithsr parent, or to an appropriate relative
within the second degree."
(N. Y. Family Court Act 8§ 446.)
In cases in which the court has issued an Order of
Support, the court may also require the respondent to give
"a written undertaking with sufficient surety approved by

the court that the respondent will abide by the order for

support,"” (N.Y. Family Court Act 8 471). The "surety"
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referred to may be elther cash or a lien against real
estate, furnished either by the respondent or by someone
else on his behalf.

Penalties for violation of Orders issued by the
court may include the following:

(1) commitment of the respondent to jail

for a term of up to six months, if the
violation was willful;

(2) the respondent may be put on probation;

(3) the respondent may be required to give
written undertaking and sufficient surety
on an Order of Support; i1f a cash deposit
was piven earlier as surety, 1t may be
forfeited and used to pay the arrears of
support payments;

(4) an Order of Sequestration of respondent's
property within the state may be issued and
the income therefrcm may be used for defaulted
support payments,

At the Dispositional hearing, the court may also
refer respondents or families to a clinical service, such
as FCS, for treatment, Such referrals may be part of the
conditions set by court orders, or they may be recommen-

dations to the families to pursue treatment on a voluntary

basis.
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