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Qualified Immunity of 
Law Enforcement Officiais 

"Hundreds of Police Agencies Losing 
Insuranc13 Coverage," The Washington 
Post, October 26, 1976, p. A3. 

"Many Insurers Leave Field, Citing 
Surge in Lawsuits," The Wall Street 
Journal, November 7,1977, p. 1. 

"Are Officers Afraid to Act?" The Wall 
Street Journal, November 7, 1977, 
p. 1. 

Headlines, such as those quoted 
above, reveal a serious problem facing 
law enforcement agencies everywhere. 
The surging number of lawsuits charg­
ing police officers with a variety of 
misqonduct has caused insurance car­
riers to drop their coverage of a large 
number of departments. Where cover­
age is continued, ·or a new policy 
sought, departments have found the 
new premium rates exorbitant or even 
prohibitive. 

This do,es not mean that a law 
enforcement officer is a poor risk. On 
the contrary, most suits are won by the 
officer. 1 The problem, primarily, is at­
tributable to the skyrocketing cost of 
litigation. Even if the officer wins in the 
lawsuit, the insurance premiums are 
likely to go up. 

Litigation expenses create pres­
sure on the agency to settle the claim 
out of court. The temptation to settle 
may be great, even if the claim against 
the officer lacks merit. Settlement may 
appear attractive when compared to 
the long-run litigation costs, but it must 
be assessed in light of the morale 
problem it may cause and the in­
creased number of suits it may invite in 
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the future. Perhaps even more impor­
tant than the cost involved is the need 
to carry a case forward simply to 
establish a principle. This was done in 
Hill v. Rowland. 2 

In Hill, two police officers were 
sued in Federal court for violating 
plaintiff's constitutional rights, which 
violation assertedly arose from Hill's 
warranliess arrest without probable 
cause. The defendant officers asked 
the judge to instruct the jury that the 
defense of good faith and probable 
cause was available to them. That is, if 
the officers reasonably believed in 
good faith that the arrest was constitu­
tional, then it would be the jury's duty 
to render a verdict for the officers even 
though the arrest was in fact uncons,/­
tutiona!. The judge refused the defend­
ants' request, but rather instructed the 
jury that the standard of probable 
cause was an objective one, not per­
sonal to the officers. 

The jury found for the plaintiff and 
assessed money damages against 
both officers in the amount of $2.50 
each. It would have no doubt been 
cheaper to pay the damages, but an 
important principle was involved. On 
appeal, the court's ruling was reversed. 
The appellate court found the judge 
had improperly instructed the jury as to 
the defense available to the officers. 
The test of liability was not the objec­
tive test of probable cause, but rather 
the partly subjective test of the reason­
able good faith belief of the officer in 
the legality of the arrest. 

The Hill case has aided officers 
everywhere in gaining a better under­
standing of the concept of probable 

cause. Furthermore, it has been a case 
of immense value to attorneys asked 
to defend similar cases. 

There is no doubt that the cancel­
lation of insurance coverage, in­
creased premiums, and escalating 
litigation costs are all serious prob­
lems, but none of them compare in 
significance with the problem facing 
law enforcement agencies suggested 
by the last quoted headline: "Are Offi­
cers Afraid to Act?" If an officer feels 
that he faces the prospect of monetary 
loss because of a reasonable mistake 
he might make while performing his 
duty, a duty which calls for the exercise 
of discreti,on, he may indeed be afraid 
to act. Even the most conscientious 
officer will be deterred from exercising 
his judgment independently and force­
fully if the likely prospect is a civil suit in 
which he risks personal, financial loss. 

Surely, society is not served by an 
officer who is afraid to act, or is unduly 
timid in the exercise of h:s discretion. 
He must perform his duty in a firm, 
vigorous, and enthusiastic manner. 
The fear of financial loss and of being 
tied up in a long, debilitating lawsuit 
may have a chilling effect on those 
desirable qualities. 

If the work of law enforcement 
agencies is to go forward, everyone 
from the newest man on the force to 
the chief administrator must be as­
sured that action taken in good faith 
fulfillment of their responsibilities and 
within the boU')ds of reason will not be 
punished, anc. they need not exercise 
their discretion with undue timidity. The 
public interest is served by nothing 
less. 
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"The law ought to, and does, provide t~e law enf<?icement 
officer with protection when he acts In good faith and 

reasonably believes that his conduct is lawful." 

It states the obvious to say that a 
law enforcement officer is called upon 
to use discretion and make decisions. 
One of his primary respon;~ibilities is to 
see that public order is maintained. In 
doing so, he is required to make deci­
sions in an atmosphere of confusion, 
ambiguity, and swiftly moving events. 
He is called upon to act under circum­
stances where judgments are tenta­
tive. He often discovers that the 
unambiguous course of action be­
comes clear only by use of hindsight. If 
such is the obligation imposed upon 
the officer by the duties of his office, it 
would be manifestly unjust to subject 
him to civil liability for the reasonable 
exercise of such discretion. 

If an officer fails to act when ac­
tion is needed, or if he fails to imple­
ment decisions when they are made, 
he does not fully and faithfully perform 
the duties of his office. The law ought 
to, and does, provide the law enforce­
ment officer with protection when he 
acts in good faith and reasonably be­
lieves that his conduct is lawful. The 
nature of that protection is the subject 
of this article. The U.S. Supreme 
Court's formulation of this protection is 
called "qualified immunity." This article 
will discuss several cases interpreting 
this immunity, as analyzed by the Court 
in connection with civil actions against 
police officers filed pursuant to Title 
42, U.S. Code, Section 1983 (hereafter 
section 1983).3 

Qualified Immunity Doctl'lne. 

It has long been the rule in this 
country that certain officials, acting in 
their official capacities, are immune 
trom lawsuits. It is well established that 
certain common law immunities survive 
in section 1983 Iitigation.4 Certain offi­
cials have absolute immunity, while 
others have only qualified immunity. 
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Absolute v. Qualified Immunlt.y. 
The procedural difference between 

absolute and qualified immunity is im­
portant. The U.S. Supreme Court has 
stated that absolute immunity defeats 
a lawsuit at the outset. 5 It is a complete 
bar to a lawsuit. Thus, so long as the 
official's action was within the scope of 
his employment, he cannot be sued 
successfully, On the other hand, the 
fate of an official with only qualified 
immunity depends upon the circum­
stances and motivations of his actions. 

Absolute immunity is easy to un­
derstand and apply. It is absolute pro­
tection against civil liability. The official 
will not even be put to the task of 
defending against the allegations. Ex­
amples of those officials whom the 
Supreme Court has declared to have 
such immunity are State legislators, 6 

judges,7 and prosecuting attorneys. 8 

Qualified immunity is not so easy 
to understand and is even more diffi­
cult to apply. As one Justice expressed 
it, "It amounts to saying that an official 
has immunity until someone alleges he 
has acted unconstitutionally. But that is 
no immunity at all: the 'immunity' disap­
pears at the very moment when it is 
needed." 9 

The U.S. Supreme Court has con­
sidered several times the immunity of 
State 'officers when sued under section 
1983 for alleged violations of constitu­
tional rights. These decisicns are in­
structive for present purposes. 

Pierson v. Ray 10 presented the 
issue of whether immunity is available 
to local police officers (that segment of 
the executive branch of State govern­
ment most frequently exposed to situa­
tions which can give rise to claims 

under section 1983). Relying on com­
mon law, the Court held that police 
officers were entitled to a defense of 
"good faith and probable cause," even 
though an arrest might subsequently 
be proven unconstitutional. The Court 
observed that common law had never 
granted po!!:;a c!f!cers absolute immu­
nity. 

Several years later, in Scheuer v. 
Rhodes, 11 the Court was faced with the 
issue of whether "higher officers of the 
executive branch" of State govern­
ments were immune from liability under 
section 1983 for violations of constitu­
tionally protected rights. There, ths 
governor of a State, the senior and. 
subordinate officers of the State Na­
tional Guard, and a State university 
president had been sued on grounds 
that they had suppressed a civil dis­
turbance in an unconstitutional man­
ner. Holding that the officials involved 
were not entitled to absolute immunity, 
the Supreme Court pointed out: 

': . . in varying scope, a qualified 
immunity is available to officers of the 
executive Dranch of government, the 
variation being dependent upon the 
scope of discretion and responsibilities 
of the office and all the circumstances 
as they reasonably appeared at the 
time of the action on which liability is 
sought to be based It is the existence 
of reasonable grounds for the belief 
formed at the time and in light of all the 
circumstances, coupled with good-faith 
belief, that affords a basis for qualified 
immunity of executive officers for act!" 
performed in the course of official COl/­

duct." 12 

Subsequent decisions have ap­
plied the Scheuer standard in other 
contexts, In Wood v. Strickland, 13 

school administrators were held enti­
tled to claim a similar qualified immuni­
ty. A school board member would lose 
his immunity from a section 1983 suit 

, , 
law enforcement officers are protected by qualified 

immunity, as a matter of law, if their actions are not clearly 
prohibited by statutory or decisional law when they acted 

and if they do not act vvith malice." 

only if "[he] knew or reasonably should 
have known that the action [he] took 
within [his] sphere of official responsi­
bility would violate the constitutional 
rights of the student affected, or it [he] 
took the action with the malicious in­
tention to cause a deprivation of [con­
stitutional] rights or other injury to the 
student." 

Last term, the Court, in Procunier 
v. Navarette,14 furnished further in­
struction regarding the qualified immu­
nity doctrine. In that case, Navarette, 
an inmate of Soledad Prison in Califor­
nia, filed a complaint charging prison 
officials and others with interfering with 
his outgoing mail, which conduct alleg­
edly violated his constitutional rights. 
The officials:- moved for dismissal for 
failure to state a claim on which relief 
could be granted or alternatively for 
summary judgment. The claim was not 
that they shared the absolute immunity 
accorded judges and prosecutors, but 
that they were entitled to the qualified 
immunity accmded those officials in­
volved in Scheuer. Affidavits in support 
of the motion and counter-affidavits 
opposing it were before the district 
court. The court granted summary 
judgment. Navarette appealed to the 
U.S. Court of Appeals for the Ninth 
Circuit. While agreeing that the officials 
had qualified immunity, the court of 
appeals held the officials were not enti­
tled to summary judgment because 
there were issues of fact to be re­
solved, and because when the facts 
were viewed, most favorably to Navar­
ette, the defendants were not entitled 
to judgment as a matter of law. 15 The 
Supreme Court reversed, holding that 
the rights Navarette alleged to have 
been violated were not "clearly estab­
lished" at the time of the conduct com­
plained of, and therefore no remedy for 

past conduct Is eJlowable. The officials, 
unC:er the qualified immul1ity doctrine, 
were entitled to summary judgment as 
a matter of law. 

The significance of Procunier is 
that law enfDrcement officers are pro­
tected by qualified immunity, as a mat­
ter of law, if their actions are not clearly 
prohibited by statutory or decisional 
law when they acted and if they do not 
act with malice. The officer should not 
only be protected from possible liabili­
ty, but also, in most cases, from the 
risks and financial burdens of a trial 
itself. 

This does not mean that the citi­
zen whose constitutional rights have 
been violated is left without a remedy. 
On the contrary, the Court's majority 
has persistently emphasized that the 
extGrision of absolute immunity from 
liability to law enforcement officers 
would seriously erode the protection 
provided by basic constitutional guar­
antees. It is not unfair to hold liable an 
officer who knows, or should know, 
that he is acting outside the law, and to 
insist on an awareness of clearly 
established constitutional limits. The 
Court has reasoned that while officers 
are not absolutely immune, the public 
interest is sufficiently protected by giv­
ing officers and their superiors qualified 
immunity. 

The chief of police or other high 
executive officers do not have absolute 
immunity. The Court recently stated: 

"It makes little sense to hold that 
a government agent is liable for war­
rantless and forcible entry into a citi­
zen's house in pursuit of evidence, but 
that an official of higher rank who actu­
ally orders such a burglary is immune 
simply because of his greater authority. 

Indeed, the greater power of such offi­
cials affords a greater potential for a 
regime of lawless conduct Extensive 
Government operations offer opportu­
nities for unconstitutional action on a 
massive scale. In situations of abuse, 
an action for damay 'C; against the 
responsible official can be an impor­
tant means of vindicating constitutional 
guarantees. "16 

Damages for Violation of Section 
1983. 

Only where qualified immunity 
cannot be established will an officer be 
subject to pay personal damages. The 
measure of such damages is often 
speculatiw, The U.S. Supreme Court 
addressed this problem last term in an 
interesting case, Carey v. Piphus. 17 

There, two students were suspended 
from a public elementary school and a 
public secondary school without being 
given an adjudicatory hearing. The stu­
dents filed suit, and on stipulated facts, 
a Federal district court held that the 
students had been suspended without 
the procedural due process required by 
the 14th amendment, and that they 
were entitled to declaratory relief, but 
that their claims for damages failed for 
complete lack of proof. 

The U.S. Court of Appeals for the 
Seventh Circuit reversed, 18 holding that 
the students were entitled to recover 
substantial non punitive damages even 
if they did not prove that any other 
injury was caused by the denial of 
procedural due process. Such dam­
ages should be awarded, the court 
held, even if there was no proof of 
individualized injury to the plaintiff, 
such as mental distress. Furthermore, 
the students were entitled to substan­
tial nonpunitive damages even though 
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it may later be determ;ned that the 
~uspensions were justified in the first 
place. The plaintiff had successfully 
contended that sUbstantial damages 
should be awarded under section 1983 
for the deprivation of constitutional 
rights whether or not any injury was 
caused by the deprivation. This, the 
plaintiff argued, is appropriate because 
constitutional rights are valuable in and 
of them3e!'1es, and because of the 
need to deter violation of constitutkinal 
rights. Furthermore, deprivation of con­
stitutional rights may be presumed to 
cause some injury. 

On appeal, the Supreme Court of 
the United States reversed. In the 
absence of proof of actual injury, the 
students were entitled to receive only 
nominal damages, not to exceed $1, 
from the school officials. The amount 
of damages recoverable for a violation 
of a constitutional right generally must 
be evaluated In the context of the inter­
ests sought to be protected by the 
right, and the common law tort rules of 
dAmages. 

The basic purpose of a damage 
award in section 1983 cases is to com­
pensate persons for injuries caused by 
the deprivation of constitutional rights. 
The plaintiff must be able to prove 
what injuries he has suffered. Thus, 
injury will not be presumed. 

In Carey. an award of substantial 
damages for injuries caused by the 
suspension of public school students 
not accorded procedural due process 
would constitute a windfall, rather than 
compensation. The Court also stated 
that the officials would be entitled to 
prove in mitigation of special damages 
that the plaintiffs probably would have 
been suspended even if there had 
been a hearing. 

One additional case that may have 
significance to a State official, decided 
last term by the Court, is Butz v. Econ­
omou. 19 While the opinion dealt with 
immunity of a top Federal executive 
(Secretary of Agriculture), it could nev­
ertheless prove valuable to a State 
officer defending a section 1983 alle­
gation. The Court held that it would be 
untenable to draw a distinction for pur­
poses of immunity between suits 
broug\it against Stc~e officials under 
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section 1983 and suits brought directly 
under the Constitution against Federal 
officials. Such officials, even though 
tl-Iey might be of cabinet level, should 
enjoy no greater zone of protection 
when they violate Federal constitution­
al rules th&n do State officers. There­
fore, the defendant was entitled to no 
more than qualified immunity. Re­
sponding to the prospect that such 
officials might find themselves inundat­
ed 'jJith suits which might have a dev­
astating effect upon the ox~rcise of 
their discretion in a vigorous and forth­
right manner, the Court suggested that 
Federal courts be alert to insubstantial 
lawsuits and to quickly terminate them; 
that unless the complaint states a 
compensablc> claim for relief it should 
not sUNive a motion to dismiss; and 
that the Federal courts firmly apply the 
Federal Rules of Civil Procedure to 
ensure that officials are not harassed 
by frivolous lawsuits. 

Message 10 Law Enforcement Offi­
Cials. 

(1) You have a qualified immunity 
from monetary liability under Title 42, 
U.S. Code, Section 1983. 

(2) This immunity is unavailable if 
you act with such disregard of an­
other's clearly established constitution­
al rights that your action cannot 
reasonably be characterized as being 
in good faith. That is, if you knew or 
reasonably should have known that the 
action you took within the sphere of 
official responsibility would violate the 
rights of another, you no longer have 
immunity. 

(3) Given this immunity, damage 
suits alleging constitutional violations 
need not proceed to trial, but can be 
terminated on a properly supported 
motion for judgment on the pleadings. 
Properly supported motions document­
ing both the subjective and the objec­
tive elements of the defense of good 
faith with supporting material should be 
filed. 

(4) Only where the qualified immu­
nily is not established will an officer be 
subject to personal damages. But even 
there, those damages would be nomi­
nal, unless the plaintiff can prove actu­
al damages. 

(5) Procunier's interpretation of 
the qualified immunity doctrine reduces 
the likelihood of an officer being sllb­
ject to trial for violating constitutional 
rights. Carey reduces the Ii:<elihood of 
large, speculative damages awarded 
against law enforcement officers 
Where the qualified immunity doctrine 
is not availabie. fiJuf;z's message to 
courts below is that officbls sliould not 
be harassed by frivolous lawsuits, and 
that Federal courts should dismiss in­
substantial claims. FBI 

Footnotes 

1 "Survey of Police Misconduct litigation 
1967-1971," (1974). Americans for Effectivo Law EnfOrce­
ment, Inc., legal Defense Center. 

2474 F.2d 1374 (4th Cir. 1973). 

3 Title 42, U.S. Code, Section 1983 reads as follows: 
"Every person who. IJnder color of any statute. ordinance, 
regulatio~, custom. or usage, of any State or Territory, 
subjects, or cat::;es to be subjected, ~~y citizen of the 
United States or other person within the jUrisdiction thereof 
to the deprivation of any rights, privileges. or Immunities 
secured by the Constitution and laws, shall be liable 10 the 
party injured in an action at law. suit in equity, or other 
proper proceeding for redress." 

• Pierson v. Ray. 386 U.S. 547 (1967). 

• Imbler v. Pachlman. 424 U.S. 409 (1916). 
6 Tennyv. Brandhove, 341 U.S. 367 (1951). 

I Pierson v. Ray. supra ncte. 4. 

• Imblerv. Pachtman. supra nole. 5. 

• Bulz v. Economou, 57 LEd. 2d 895, 925 (1978) 
(Juslice Reh?tquisl, dissenting). 

10 Pierson v. Ray. supra note 4. 

11 SChauerv. Rhodes, 416 U.S. 232 (1974). 
"/d. at 243. 

13 420 U.S. 308 (1975). 

u 55 LEd. 2d 24 (1978). 

,. Navarelle v. Enomoto, 536 F.2d 277 (9th Cir. 1976). 

16 Bulzv. Economou, supra nole 9, at 915_ 

17 55 LEd. 2d 252 (1978). 

18 545 F_2d 30 (7th Cir. 1976). 

" Bulz v. Economou, supra nole 9. 








