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1 N'I'I\ODUCTI ON 

The second largest number of complaints received by the 
Comrnit':ee has been on the various uses of criminal 
records. Almost without exception they involve either use 
by Government instrumentalities or questions asked by private 
sector employers and insurers on application forms and rarely 
involve the Police Department itself. 

The extent of access by Government instrumentalities to Police 
records and the automatic reporting by courts is indicated 
by the tables at the end of this introduction and where 
available the number of checks made in 1976. 

In vim.; of the large number of persons affected the 
Committee's first report in its study "The Use of Criminal 
Records in N.S.W." deals with how this information is 
USGd by Government. The second report will dL'al with the 
Collection, Storage and Dissemination of Criminal Record 
Tn formation by the Police and the third will deal w~th 
juvenile records. 

Access to a person's criminal record is undoubtedly an 
invasion of privacy but having regard to other competing 
CGmrUUl._ ::i interests it is in some instances a justifiable 
une. The Cummittee has always attempted in all areas of 
privacy to find a way to allow organisations to achieve 
their legitimate aims without undue intrusion into peoples 
lives. 

Our research and complaints experience indicate that: 

1. there is considerable misunderstanding as to what 
constitutes a perso~'s criminal record, 

4. 
5. 

6. 

sometimes the check and the decision take place 
\-,i thout the person's knowledge, 
the instrumentality does not always understand the 
technical significance of the terms used in the report, 
errors of fact do occur in reports, 
the instrumentality can act unfairly if it does not 
fir;:;t discuss the information with the indlvidual, 
individuals do not apply for em~loyment, licensing, 
adoption, etc., due to unjustified fears that a record 
will prejudice them. 

In our experience, rarely will either an old record be 
taken into account or an unfair decision made on a r(,(,C'11 t 
conviction. If through misapprehension thC" p('rson do('!; 
not apply however the effect is the snme <1:'; i r Ii(' hold 1""'1, 
wrongly rejected. If this misapprehension ('oliid I'l' r"IIII'V"!I 
and people who wished to in fact applied, IIInny un;ju:.:LiJj,·d 
fears woulc be allayed. 

The complexity of the situations which give rise to checking 
and the exceptions which must be made in i'solated instances 
make uniformity impossible. It is possible however to 
adopt clear guio.elines which will minimise unfairness and 
allay misapprehensions. 
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','11 •• ll\li .kli 11('5 which are set out in Chaptl'r ID of I his 
l'l'porl ,ln' built around four Basic Principlt's: 

1. TEN YEAR LIMIT: No questions should be asked or information 
given relating to convictions or imprisor~ent beyond 10 
years. 

2. OPENNESS: No criminal record checking should be carried 
out without the person's knowledge. 

3. DISCUSSION: No adverse de cisions should be taken 
without the person having an opportunity for prior 
discussion. 

4. REVIEW: All adverse decisions ahould be subject to a 
right of review. 

These guidelines should be given the stamp of statutory 
approval as Schedules to a 

Criminal Record (Fair Practices) Act 

after public comment of this report and discussion with 
all users. A further schedule to the Act would clearly 
set out any exceptions we believe should be severely 
limited. 

By identifying problems through openness created by the 
Basic Principles the Committee believes outstanding issues 
could be resolved. 

Table 1: 

Criminal Records Office Checks on Applicants for N.S.W. 
Goverr,ment Departments and Statutory Authorities 

1976 Names 
Checked 

Employment 
1. 

2. 

3. 

4. 
5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

Public Service Board (includes 28,745 
Education Department): all employees 
except school and college leavers, 
Ministerial employees. 
Public Transport Commission: All 7,082 
employees except senior appointments. 
Bus drivers, conductors, etc. must 
be licensed by DMT. 
Totalisator Agency Board: All employees 1,942 
agents and spouses, agents staff. 
Police Department: Public Servants. 3,781 
Department of Motor Transport: 
Inspectors. 
Department of Corrective Services: 
Prison Officers. 
Department of Main Roads: Weight of 48 
Loads Inspectors; toll collectors; 
night security officers. 
Central District Ambulance: 405 
Ambulance Officers. 
Board of Fire Commissio:lers: All 143 
permanent officers and employees. 
Grain Elevators Board: Applicants for 
some salaried positions. 
Metropolitan Water, Sewerage and Drainage 105 
Board: Officers and Patrolmen, Enquiry 
and Security Section. 
Sheriff: Casual Court Attendants. 190 

Found to 
have a 

criminal 
record 
1,760 

1,491 

391 

197 

7 

65 

22 

36 

17 
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Licensing/Registration 
13. The Commercial Agents and Private 

Enquiry Agents Act, 1963. 
14. The Auctioneers and Agents Act, 1941. 
15. The Motor Dealers Act, 1974. 
16. The Securities Industries Act, 1970. 
17. Industrial Arbitration Act, 1940 

(Private Employment Agents, and 
Theatrical Employers). 

18. Travel Agent's Act, 1973. 
19. Builders Licensing Act, 1973. 
20. Liquor Act, 1912: 
21. Firearms and Dangerous Weapons Act, 1973. 
22. Public Motor Vehicle, Tow Truck, etc. 
23. The National Parks and Wildlife Act. 
24. Miscellaneo~s Licensing. 
Civil Rights and Liberties 
25. Jury Roll 
26. Justices of the Peace 
Administrative Benefits and Miscellaneous 
27. Charitable Collections Act, 1934: 

(governing bodies of charities 
applying for registration). 

28. youth and Community Services: Applicants 
to become adoptive parents, foster 
parents or .:,ilardians of immigrant 
children. 

29. Police Boyst Club Inst~Jctors and 
Scoutmasters. 

30. Special Constables. 
31. Summary Offezlces Act, 1970 (controllers) 
32. Department of the Attorney General and 

of Justice: Applicants for various 
benefits administered by the Department. 
(Remissions, legal aid, ex gratia 
criminal injuries compensation). 

33. Visa applicants to various countries 
Commonwealth) • 

Names 
checked 

741 

264 

238 

6,505 

2,890 

Found to 
have a 

criminal 
record 

51 

105 

119 

1,114 

162 

Note: The Conunonwealth instrumentalities conduct checks either 
directly or through the Commonwealth Police (see para 2, page 5). 
These will be considered by the Australian Law Reform COlllmission 
during its current Reference on Privacy. The Committee defers 
co~ent on these so far as they affect N.S.W. citizens until its 
report is made public. 
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---Table 2: 
Bodies Advised of Persons Appearing Before Courts 

by Clerks of Petty Sessions 

Employment 

1. Public Service Board: any public servants: charges or 
convictions for any criminal or quasi-criminal offence 
(except minor traffic breaches). 

2. Education Department: employees under Teaching Services 
Act (teachers in public schools, academic staff in 
teachers college{ staff inspectors; inspectors of schools; 
trainee teacher&): charges or convictions for any 
criminal or quasi-criminal offence. 

Lic~ns1ng/Registration 

3. Nurses Registration Board: nurses: charges or 
convictions. 

4. Public Accountants Registration Board: Public 
accountants: charges or convictions. 

5. Health Commission: medical practitioners: certificate 
of convictions only. 

6. Council of Auctioneers and Agents: ° holder of licence or 
certificate: charge or conviction for offence which 
affects the good fame and character of the holder. 

7. Physiotherapists Registration Board: physiotherapists 
and holders of conditional certificates: convictions 
only; Motor Traffic Act offences excluded except ten 
speoified. 

8. DMT: Any convictions under Tow Truck Act; any 
convictions under Motor Vehicles (Third Party Insurance) 
Act. 

9. Board of Optometrical Registration: optometrists: 
convictions only. 

10. Prothonotary: barrister, solicitor, articled clerk: 
charged with any offence; certificate of conviction. 
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CHAPTER 1: AN OVERVIEW 

1. CRIMINAL RECORDS AND PRIVACY 

1.1 The fact that a person has a criminal record is one of the 
most potentially prejudicial items of information that can 
be knOwn about him. 

A criminal record can result in legal disabilities (e.g. 
disqualifications from holding certain licences or exercising 
certain civil rights), 50cial disabilities (discrimination 
in employment or insurance) and embarrassment. 

1.2 To many people with such records, disclosure of their record 
is one of the most harmful invasions of their privacy that 
can occur. Complaints concerning such disclosures (actual 
or feared) constitute the second largest volume of complaints 
the Privacy Committee receives, after complaints concerning 
credit reporting. 

1.3 In considering what protection should be given against the 
invasion of privacy involved in disclosure of a criminal 
record the Privacy Committee must also consider the extent 
to which such disclosures are necessary and justifiable in 
some cases for the protection of public and priVate interests, 
and to balance this against the invasion of privacy. 

It was clear to the Committee that in some cases some degree 
of disclosure was necessary, and that privacy could only 
justifiably be protected to the extent of insisting that 
disclosures be limited to the minimum necessary, and that 
fair procedures for the use of criminal records existed. 
"Privacy" is never simply <'I matter of whether an item of 
information should or should not be disclosed. The social 
benefit of disclosure can only be assessed when all aspects 
of how the info:crnation is used are considered, and it is this 
total system of use which is weighed against the privacy 
invasion. 

Therefore it has been necessary for the Committee to investigate 
in detail how criminal records are used in order to assess 
what changes are needed to adequately protect privacy. 

2. PUBLIC SECTOR USES OF CRIMINAL RECORDS 

A criminal record is more likely to adversely affect a person 
in his dealings \1i th public sector organisations (government 
departments, statutory bodies and the Courts) than in his 
dealings with private sector organisations. The adverse 
affects may occur in the areas of employment by such public 
sector bodies, licensing by them, the granting of administrative 
benefits by them and their supervision of the exercise of 
various civil rights and privileges. 

There are three reasons why it is in dealings with the public 
sector bodies that criminal records have taken on an 
importance not found in dealings with private sector bodies. 
These are: 

(i) statutes impose disabilities because of criminal 
records and these are mainly enforced by.a public 
sector body 

(ii) failure to disclose a record when required may result 
in a prosecution for providing false information; and 

(iii) public sector bodies have authorised access to systems 
of criminal records held by Police, courts and others. 
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In dealings with private sector bodies, these factors do not 
usually apply. This report therefore concentrates on the 
effect a criminal record has on a person's dealings with 
public sector bodies in New South Wales. 

Although people in New South Wales may be affected by them 
this Report will not deal with similar practices by 
Commonwealth Departments. The Committee does not have 
available to it the information necessary to conduct such a 
study. Furthermore, the matter is currently being studied 
by the Australian Law Reform Commission in the course of its 
reference on privacy. 

A later report will assess the effect of a criminal record 
can have on a person's dealings with private sector 
organisations. 

3. A CRIMINAL RECORD: ANALYSIS OF ITS EFFECT 

The Committee's research has identified: 

(a) four principal areas where a person's criminal record 
can affect him in his dealings with public bodies; 

(b) that these effects are either based on statutory or 
de facto disabilities or both; and 

(c) four principal mechanisms by which these disabilities 
are enforced. 

3.1 Four Principal Areas of Effect 

A !?erson' s criminal record can effect ,h·l,m in his dealings with 
public sector bodies, in the following main areas: 

(i) employment by them; 

(ii) occupational licensing and registration administered 
by them; 

(iii) the exercise of various civil rights and liberties 
supervised by them (e.g. voting; holding public 
office; jury service); and 

(iv) the granting of various administrative benefits and 
approvals (e.g. charity trustees approvals; foster 
parent approvals; visa certificates; legal aid) 

Employment is discussed in detail in Chapter 2 and Licensing, 
etc. in Chapter 3 of this report. The schedules give details 
for each specific employer, licensing body etc. (For a list 
of situations where a criminal record can have some affect, 
see the list of schedules on p 89.) 

3.2 Statutory and De facto Disabilities 

Many statutes include prohibitions on people with criminal 
records. Some provide that specific classes of offences are 
a bar. Others include a more general form of prohibition in 
the form of a "character test" such as a requirement that 
applicants be 'fit and proper persons'. For a list of 
examples, see Appendix 1 , page 84. 

In many cases the adverse affect a person's criminal record 
can have on his dealings with public sector bodies are 
simply a result of these bodies enforcing such statutory 
disabilities. In other cases (particularly public employment) 
no statutory disability is involved but the public body has 
decided to discriminate against persons with particular 
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criminal records in some instances. In many situations the 
end result of both a statutory and a defacto disability is 
the same. 

3.3 Four Principal Mechanisms of Use 

A government body may become aware of an individual's 
criminal record in the following ways: 

(a) Questions asked on application: For examples of the 
different types of questions asked see Appendix 2, page 

Failure to disclose may result in dismissal from employment, 
revocation of a licence or registration and, in some cases, 
prosecution for providing false information. 

(b) Police checks on applicants: An extensive organised 
system of checking the names of applicants (in the 
various areas named in 3.1) against the records of the 
Police Department's criminal Records Office before 
approval' of their applications has developed. The 
extent to which government bodies utilise this checking 
procedure is revealed in Table 1, page 2. 

(c) Requirements on benefit-holders to disclose: Some 
legislation requires employees, licencees and registered 
persons to inform their employer or the licensing or 
registration body, when they are charged with or convicted 
of an offence. Failure to do so may result in dismissal, 
revocation of a licence, or deregistration. 

(d) Surveillance of benefit-holders: As yet there are few 
effective methods in operation for public sector bodies 
to find out when a current benefit-holder (employee, 
licensee, registered person, foster parent, juror, 
charity truste'e etc.) is charged or convicted of an 
offence so that "disciplinary" action can be taken (e.g. 
dismissal, revocation of licencI:!, removal from jury 
roll). Some regular Criminal ~~cords Office checks are 
done on the renewal of licenses, and Clerks of Petty 
Sessions are required to inform some public employers 
and licensing and registration bodies when an employe€l, 
licensee or registered person comes before the Court, but 
this is far less extensive (or effective) than checks 
on applicants. (See Table 2, pclge 4) 

4. THE UNCO-ORDINATED GROWTH OF USE 

4.1 The principal problem that the Committee sees in the practices 
outlined in 3.1 and 3.2 above is that they have grown up 
in a piecemeal, unco-ordinated fashion over many years, with 
no single public body in control, and with little co-ordination 
between various bodies. This unco-ordinatcd growth continues 
today. The constraints on growth of the var:ious disabilities 
and mechanisms for their enforcement are discussed below. 

4.2 Statutory disabilities. 

Parliament ultimately determines the existence and form of 
any statutory disabilities. Under a number of recent statutes, 
hnwever. disabilities may be imposed or altered by regulation. 

4.3 Parliamentary scrutiny of proposed legislation is probably 
the main check on the proliferation of disabilities. A 
Department proposing legislation is likely to give the g:::eatest 
stress to protection of the public, particularly in such 
areas as new licensing and registratio~ legislation, and to 
be less mindful or c\ware of the cumulative effect of the type 
of disabilities it is proposing. 
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The cumulative result has been the development of the large 
number of statutory disabilities set out in Appendi'~ land 
the Schedules to this report. No doubt there are others 
that the committee has not discovered. The number of new 
statutes imposing disabilities, in recent years, has .included 
such areas as the securities industry (1970), travel agents 
(1973), builders (1973), motor dealers (1974), and juries 
(l977). There seems to be no decrease in the frequency Of 
such statutes. 

There seems little reason to doubt that the number of occupations 
or activities to corne under licensing, registration or some 
other form of government supervision will continue to 
increase. Recent proposals have been made in N.S.W. concerning 
psychologists and baby-sitter agencies. Any such legislation 
can be expected to contain some prohibitions on people with 
criminal records. 

4.4 The precise wording of statutory disabilities is greatly 
influenced by the Parliamentary Draftsman and the precedents 
in previous legislation of which he is aware. The consistency 
in wording of many disabilities is no doubt largely a result 
of these precedents .• 

The wording of disabilities favoured by the Parliamentary 
Draftsman (and by Departments) has, howev~r, changed over 
the years as expressions such as "felony", misdemeanour" 
and "infamous crime" have fallen out of favour and other 
expressions have gained favour. The "old" wording of 
disabilities in prior Acts has usually remained una1terc~, 
how·",rer, unless the whole Act has been replaced by a new one. 
(For example, the differences in disabilities in the Jury Act 
1912 and the Jury Act 1977 ,.) 

The result is the wide variety of wordings set out in Appendix 
1 and the Schedules to this report. Many of the prohibitions 
use such general or imprecise terms, (e.g. "felony". 
"indictable offence", "offence involving fraud or dishonesty") that 
a person likely to be affected would need to obtain legal 
advice to be sure of his position. The general "character test" 
provisions seem to vary such that a coherent body of judicial 
interpretation has not developed (See Chapter 9 for details) . 

4.5 Questions Asked on Application 

There are few direct constraints on public sector bodies which 
wish to ask people to disclose their criminal records. Some 
application forms, particularly in the licensing areas, must 
be apDroved by requlations or the Minister. 

4.6 Appendix 2 and the Schedules illustrate the wide variety 
of situations where such questions are asked, and the wide 
varieties of wordings used. Appendix 2 is by no means an 
exhaustive list, as the Committee has not surveyed every 
Government Department and Statutory Body to obtain all 
application forms used (1). 

(1) The Committee has only become aware of questions on 
application forms by virtue of a questionnaire sent to 
those public bodies known to have Police checks done or 
reports provided by Clerks of Petty Sessions, plus, in a 
number of cases, through complaints. 
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4.7 Police Checks on Applicant~. 

The main constraint on the growth of the practice of checking 
the names of applicants against the records of thB Criminal 
Records Office is that any such checks require either statutory 
authority or the consent of the Commissioner of Police. A 
further constraint is created by the manual storage of the 
present records of the C.R.O. Although computerised records 
would provide a faster and less expensive checking process, f 

it is unlikely that C.R.O. criminal record information 
will. be computerised" within the next 5 yea:rs."·(F"or·a ciis·cug-sian""·"········ 
on the C.R.O., it.s procedures and the problems and benefits 
of computer recording see the Committee' s report on the 
Collection and Storage of Criminal Information by the Police 
Department to be released.) There has been a steady growth 
in the number of criminal record checks conducted, at least 
since the early 1940's (2). 

4.8 Although the Police Commissioner controls who has access to 
information about criminal records, he has no control over 
what use is made of this information by the twenty or so 
Departments and authorities which receive it. The Committee's 
research has revealed that there is a wide variety of procp-dures 
applied (whether imposed by statute or adopted administratively) 
in the use of these records prior to refusal of employment, 
licence or other benefit. 

4.9 Surveillance of Benefit-holders. 

For regular checks of benefit-holders to be done at the 
Criminal Records Office requires statutory authority or the 
consent of the Police Commissioner, and the same constraints 
apply as in para 4.7 above. As yet such consent has only 
been given in the licensing area. 

Similarly, for Clerks of Petty Sessions to be instructed to 
advise public bodies when people corne before a Court requires 
statutory authority or the consent of the Under Secretary of 
the Department of the Attorney General and of Justice. As 
yet such consent has only been given in the cases set out 
in Table 2. In some of these there is statutory 
authority for the Court to make the report (doctors, physio-
therapists) The others mainly concern 

(2) The practice of Government Department and Authorities 
checking whether applicants for employment have ~ criminal 
record against the files of the N.S.W. Police Department's 
Criminal Records Office dates at least as far back as the early 
1940s, 'when checking by the N.S.W. Public Service Board and the 
then N.S.W. Railways Department began. In the post-war years 
Commonwealth Service Department began to check new recruits 
and employment checks by other Commonwealth Departments 
followed. In the 1960s and 1970s various New South Wales 
statutory authorities and other government bodies which employ 
permanent or casual staff independently of the Public Service 
Board have followed suit. Approvals have been given on a 
case-by-case basis by the Police Commissioner following 
representations by the Department or authority concerned. 

By 1976 the volume of pre-employment checks conducted for 
N.S.N. Government bodies was over 42,000 per annum. Further 
checks were done for Commonwealth bodies for similar purposes. 

Checks in licensing and other areas have largely developed 
in response to increased numbers of statuto~j disabilities 
in licensing and similar legislation. 

~ " .. ~.~ .. -.... -. 
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people who have a statutory obligation to personally inform 
their employer (public servants, teachers) 

or a professional registration body. 

4.10 Such methods of surveillance of the convictions of benefit 
holders are obviously employed far less extensively than 
criminal record checks of applicants at the time of initial 
application. Why is this? It does not seem that it would 
be less important to the protection of the public interest 
for public bodies to know whether an employee, licensee, 
registered person, juror or Justice of the Peace had been 
convicted of an offence that it would be to know this in 
relation to applicants for such benefits. The answer is 
more likely that these surveillance mechanisms are, as yet, 
not very effective and there~ore not in great demand. 

4.11 Conclusion 

With the variety in prohibitions, questions asked of 
applicants and the level of police checking and associated 
surveillance practices; the mechanisms for obtaining criminal 
information for public sector purposes require examination 
and assessment. In this report the Committee also looks 
at the effects a criminal record can have on a person's 
dealings with the public sector and proposes guidelines 
for the fair use of such information. The uniform draft 
policies, acquire particular relevance when one considers 
that responsibility for a control of such effects is divided 
between a large number ,f bodies which do not have the 
benefit of a co-ordinated approach to the use of crimin~l 
records. 

In this report the Committee does not concern itself with the 
justifications for the use of crimin~record information. 
Few details presently exist regarding tl.~ original 9.l1d 
continuing reasons for the development of access to such 
information amongst current users. The Committee wo~d 
not recommend tne discontinuance of certain access, being 
given to 'C"..trrent users and therefore, has not considered 
the more general problem of limiting the growth of the use 
of criminal record information. 

With the removal of secrecy and the creation of fair 
practices, related to the accessing and use of criminal 
record information, which this report recommends, the 
Committee is of the opinion that the incidence of checking 
will reach its own level as each individual or prospective 
user is more clearly able to assess the necessity for such 
checks. 
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chap te rs 2 and 3 

PART B 

An Outline of the Main Public S~ctor 

Uses of Criminal Records in N.S.W. 

Introduction 

Cha9ter 10 give details of the policies the Committee 
recommends to public sector bodies which make use of criminal 
records. The aim of this part of the report is to briefly 
describe how criminal records are generally used in the four 
main areas of public sector use identified in Chapter 1, i.e.: 

Chapter 2 

(i) public employment; 

Chapter 3 

(ii) 

(iii) 

(iv) 

occupational licensing and n)sistrati.oD_l 
.. --~ ... --- ----- - _.-. ,--~-- --
exercise of civil rights, liberties and offices, and 

the gra~ting of various administrative benefits and 
approvals. 

Full details of tha pract.ices of a selection of public bodies 
are cuntained in the Schedules to this report. 

(Footnote references will not be given when the practices 
of a particular public body are referred to, but the relevant 
Schedule should be consulted for further details if desired.) 
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CHAPTER 2: THE OSE OF CRIMINAL RECORDS IN 

PUBLIC SECTOR Er.1PLOYMENT 

1. A criminal record can potentially affect a person's ability 
to gain employment, nnd t.o retain it, in most parts of the 
public sector in N.S.W. Rarely does this result from a 
public employer enforcing a statutory disability, as most 
legislation establishing public employers provide no such 
disabilities (See Appendix 1 , paras Al to A3 and Bl and 
B2 for exceptions, page 84-86.) In most cases the employer 
relies on its right to select employees on whatever grounds 
it considers appropriate, subject to legislation directing 
otherwise. 

2. QUESTIONS ASKED OF THE APPLICANT 

Some public employers ask applicants to disclose any criminal 
records on application (See Appendix 2, paras 1 to 4, page 87 
Usually what is disclosed will be verified by a check of 
Police records, but there may be employers who ask but do not 
check. The Public Service Board does not ask any question 
concerning criminal records. The selection of successful 
applicants is made prior to criminal checking being carried 
out and without reference to any criminal record information. 

3.1 POLICE CHECKING OF CRIMINAL RECORD INFO~~TION 

Most, but not all applicants selected for employment in 
N.S.W. public s.$ctor are checked against police records (1). 
(Full details are given in Table 1, paras 1-12, page 2.) 
It should be noted that: 

(a) The N.S.W. Public Service Board checks mat applicants 
selected for any positions with any Departments or 
Authorities whose employees are subject to the Public 
Service Act (with exceptions noted in Appendix] , 
para 1, page B4). 

It should be noted that in some cases the Board has 
delegated the power to employ to the Department or 
Authority, and other than the criminal record check the 
Board is not involved in the selection procedure, e.g. 
employment of youth workers and nurses. It is the Board, 
however, which decides whether a criminal record should 
stop a person being employed. The Board's checks 
comprise over half of the pre-employment checks in N.S.W. 

Once an applicant has been appointed to the public 
service, no further criminal record checks are carried 
out on him, if he were to apply for a movement within 
the Service. It seems anomolous that if the Public 
Service Board considers it necessary to check an 
applicant's criminal record, prior to his initial 
appointment, they should deem it unnecessary if he were 
to transfer to a completely different post, with different 
obligations and responsibilities. 

(l) By "Police Records" are meant the records of court 
appearances maintained in the Police Department's Criminal 
Records Office (C.R.O.) - for details see the Committee 
Report on The Collection, Storage and Dissemination of)criminal 
Records by the Police Department (to be released later • 



- 13 -

(b) A number of Departments and Authorities whose employees 
do not come under the Public Service Act conduct their 
own checks. Some check all employees, but others check 
only classes of employees in positions considered 
sensitive. (See Table 1, paran 2 to 12 for details, 
page 2.) 

(c) Some Authorities do not do criminal record cheeks at 
all (including the Electricity Commission, the Metropolitan 
Meat Industry Board, the Metropolitan Waste Disposal 
Authority and the Rural Bunk). 

(dl Insofar as the Committee is aware, no criminal record 
checks are done on employees of local government bodies, 
except for some who act as caretakers; night watchmen, 
security guards or in a similar capacity and are appointed 
as special constables (see Schedule lA) • 

Where no question concerning criminal records is asked on 
the application form, but a check of Police records is 
done, (e.g. the Public Service Board), mainly only the 
applicant who is selected as the most suitable for the position 
is checked to see if he has a criminal record. The criminal 
record plays no part in the initial selection procedure. 

From studies conducted by the Committee on the Public Service 
Board's use of criminal record checks on applicants for 
employment, it was revealed that six out of seven persons 
with a criminal record were, in fact, accepted for employment. 

It is interesting to note that following the Board's 
consideration of such criminal record information, it is 
destroyed and no reference to it is made on the individual's 
employment file. However, when information as to charges 
and determinations is conveyed to the Board from the Court, 
Police, or the individual himself, it does become a part 
of the employment record. This is the case, even with 
unsuccessful charges. 

3.3 Where a question concerning criminal records is asked on the 
application form it is possible that the criminal record 
will be considered in the initial process of discriminating 
between applicants. The Public Transport Commission, one of 
the bodies which asks such a question, has directed its 
recruitment officers to disregard convictions in the initial 
consideration of an applicant's suitability. 

3.-4 The standard method of "name-checking" Police records for 
employment purposes is as follows: 

(a) The Public Service Board/Authority submits to the Police 
Department's Criminal Records Office (henceforth "C.R.O.") 
an alphabetical list of persons to be checked, giving 
full names and dates of birth. Some also provide 
such details as current address, place of birth and 
position applied for. Fingerprints are only provided. 
on applicants for recruitment of Police Officers or pr~son 
warders. 

(b) The C.R.O. returns the list with "No" marked next to 
the person's name if no record has been found (a negative 
check). If a record has been found (a positive check) 
"Yes" is marked next to the person's name and a resume 
of his record attached to the list. 
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(c) A resume usually comprises a typed extract from the 
person's C.R.O. record card comprising a brief description 
of each offence and the year it occurred, e.g. "1972 _ 
drive under influence; 1973 - stealing". The followiny 
points should be noted: 

(d) 

(e) 

(i) the penalty imposed is not usually given; 

(ii) in some cases the C.R.O. is instructed to provide 
"full details" of particular types of offences 
meaning more details of the offence and the pe~alty 
e.g. "3/11/70 - Darlinghurst - stealing (foodstuff 
from retail store) - fined $30 or 30 days H. L. n 

(iii) A resume includes the following: 

pending charges 
juvenile court appearances (resulting in convictions, 
or current bonds imposed where the facts of an 
offence are found proven if fingerprints were tween 
and the records lodged with the C.R.D. 

(iv) 

(vj 

current recognizances under s556A. Crimes Act 19DO 
(where the offence is fmmd proven but the court 
does not proceed to a conviction) 
convictions 
convictions, where appeals are pending 

A resume does not include the following, which are 
on record at the c.R.b.: 

arrest details 
charges which have been dismissed or discharged 
or not proceeded with (including dismissals 
under s556A, charges withdrawn where no evidence 
is offered or the Attorney General refused to 
file a bill and where sine die and nolle prosequi 
are entered) 
expired recognizances under s556A 
juvenile court appearances not resulting in 
conviction (admonished and discharged, neglected 
or uncontrollable child) 
juvenile court appearances where fingerprints 
not taken 
forfeited recognizances where a bench warrant 
has not been issued 
successful appeals against conviction. 

A resume does not include any comments on a person l s 
character, associates, etc. or any recommendations 
as to whether the person is suitable for the position. 

The TAB is the only state public sector employer to peruse 
a photocopy of the "court appearances" side of the C.R.D. 
record card, and therefore able to obtain details of 
dismissed charges, etc. not included in resumes. The . 
police recruitment division also has access to the deta~ls 
of the "court appearances" side of the C.R.O. card. 

Every list of positive checks sent from the C.R.O. to 
any Department or Authority is headed as follows: 
"The names in the attached list have been ch0ckcd against 
the fingerprint records of Criminal Records Office. 
With the exception of those detailed hereunder with 
relevant particulars, the names are untraced. It is to 
be expressly understood that name checks are carried out 
by this Department on the distinct understanding that 
the persons selected with similar personal particulars 
to those listed are not necessarily one and the same 
person. In the absence of fingerprints positive identifi
cation cannot be established." 
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Furthermore, each page of such lists is overstamped in 
red with the following: 

As fingerprints do not accompany your request, the Criminal 
Records Office cannot guarantee in any manner, that the 
information supplied herewith concerns the individual in 
whom you are interested. 

The employer then decides whether the alleged criminal record 
is such that the person should not be employed. Before 
making any such decision some Departments/Authorities heed the 
Police warning about the absence of positive identification, and 
ask the person to confirm that the alleged record is his and 
whether he wishes to give any explanation for it. Some, 
however, assume that the alleged record is correct and reject 
the applicant without giving any explanation (at least unless 
he asks for one). 

Until 1976 the Public Service Board had not asked applicants 
to verify or discuss an alleged record, but would inform 
them that this was the rejection reason, if asked. The Board, 
on the Committee1s recommendation, is currently conducting a 
trial during which any applicant who may be rejected because 
of a criminal check is rung by (or asked to ring) the Board 
to discuss his application before a decision is made. 

In July 1977 the Premier at the suggestion of the Board 
requested all Statutory Bodies to join the trial. 

4.1 Rejection Procedure 

It is very difficult to determine exactly what policies are 
applied by the various employers in deciding what convictions 
(or charges) are sufficiently relevant to particular positions 
to necessitate rejection of an application. None of the 
employers surveyed by the Committee had written guidelines 
for their recruitment staff to apply (with the exception of 
a very general statement of Government policy in the late 1960s. 
This statement of Government policy was contained in a press 
release by the then Premier, Sir Robert Askin (see Appendix 3 , 
page. ) and followed a report by a Committee chaired by a 
member of the Public Service Board (now its Chairman) Sir 
Harold Dickinson. This report was then adopted at a 
conference of the Board, relevent Ministers and representatives 
of various Departments and Authorities. 

Rather than specific written guidelines the employers preferred 
instead to rely on the discretion and experience of senior 
officers (who were invariably the only persons allowed to 
make rejection decisions on such grounds). When asked to 
state their policies, few could do so with any precision, and 
most said that matters had to be dealt with on a case-by-case 
basis. 

4.2 Some indication of the types of offences considered relevant 
to various types of positions can be gained from a detailed 
study made by the Committee of those applicants refused 
positions by the Public Service Board during the 3 months 
period May-July 1976. Some of the details of the study are 
contained in the committee's Report on Public Service Board 
Criminal Checks in Employment (Backgro\md Paper No. 27, 
November 1976). 

These 3753 check.s revealed 256 individuals with criminal 
records. 37 of these people, or 14%, were not employed because 
of the record. The Board, therefore, only rejects 1 person 
in 7 with a criminal record because of that record. 
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Of the 37 positio~s, 14 (39%) were nursing positions and 13 
(9296) of these involved drtlg offences. 24 of the 36 applicants 
rejected, or 66%, had convictions i'or drug offences (5 of 
these also had other convictions.) 

Details are given in Table 3 on the following page. The 
number of people who are refused employment because of their 
criminal records has not been determined by the Committee. 
From the Committee's study of the Public Service Bot\rd and 
discussions with other employers the Committee estimates 
that, with both the Board oold other employers, no more than 
one applicant in seven who has a criminal record would be 
rejected because of that record. (At present, the Committee 
is investigati~tp~s question to establish a statistical baSE 
for the practice of all relevant public sector employers.) 
In 1976 over 40,000 names were checked in Police records for 
the 13 employers who have checks done, revealing 3,000 applicants 
with criminal records. This does not take into account where 
rejections are solely because of convictions disclosed as a 
result of questions on app:tication forms. The 1976 figures 
are noted in Table 1 (page 2). 

4.4 It would seem reasonable to conclude that some hundreds of 
applicants for employment are rejected each year for employ
ment because of their criminal records, in the whole of 
the N.S.W. public sector. 

5.1 Criminal Records During Employment 

Once a person is employed by a public body there are few 
effective means used by which the employer can d::.5cover 
whether he is charged or convicted while an employee (unless, 
of course, the offence occurs in connection with his 
employment). In some cases there is a statutory requirement 
on the employee to advise the employer if he is charged or 
convicted. Clerks of Petty Sessions are required to advise 
the Public Service Board or the Education Department of any 
persoll who is charged or convicted and is known to be a 
public servant or teacher, respectively. This is not done 
for other public employers. The notification of such 
charges and convictions is kept by the Board and the Depart
ment whereas criminal record information extracted on 
application for employment is destroyed. 

No public employer has Police rec9rd checks done on current 
employees on any periodic basiS, or on promotion or transfer to 
another area of the public se~ice (see para 3.1 above). There 
are, of course, informal means by which public employers become 
aware of convictions; press reports; disclosures by other employees 
or anonymous informants; or by the person's inability to other
wise explain his absence from work to attend Court. 

The Committee has not made any real assessment of the extent 
to Which such current convictions affect public employment, 
the policies applied by public employers or the number of 
dismissals and other forms of disciplinary action involved 
each year. However, from discussions with employers and 
unions and from the lack of complaints received by the 
Committee, the Committee believes that relatively small 
numbers of people must be affected. 

5.2 An employee of a public body who is dismissed or has 
disciplinary action taken against him because of a conviction 
can usually, but not in all cases, appeal to the Crown 
Employees' Appeals Tribunal. An employment applicant who 
is rejected because of his conviction has no right of appeal 
at all. Neither could he complain to the Ombudsman on a 
matter relating to employment. (The Ombudsman Act, 1974, 
excludes th~ Ombudsman from considering matters related to 
employment.) 
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!]\.BLi; .2:_ .. )2~iecticm of Er:1ployr:cnt JI.ppliC'.:..~t5 by" 

the Pu:.~lic Surv; c:e . Boarc1 because of Crir.linCll Reoortls 

(Ioiay-,)uly l~ 7G) 

III thi~ period 3,7::' 3 nCll:1E:S \'lere checked for the !leard. 'l'his 
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Various types of property offences 
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3 
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Others 9 

Offen:ca ----
13 Drug Offences (3 also had 

property offences of various 
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1 Sm;ual offence 

1 Drug offellce 
1 I'rorcrty offclIce of various 
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3 Drug offences 
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Cler}; (1'33) 1 
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Housing Officer 1 
l1onitor 1 

JOTllL 37 

Offence. 

Drug offence 

Drug offGnce 
Sexual Offences 
Many property offences, drink 

drive offence£: 
Sexual offences 
Drug offences 
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CHAPTER 3: THE USE OF CRIMINAL RECORDS IN 

OCCUPATIONAL LICENSING AND REGISTRATION, AND OTHER 

PUBLIC SECTOR USES 

1.1 Most occupations in the private sector (whether as employee, 
employer or sole trader or practitioner) are unaffected by 
any statutory disabilities concerning convictions. Any 
defacto disabilities (i.e. discrimination) is neither 
sanctioned nor prohibited by law. However, there are an 
increasing number of private sector occupations which are 
coming under some degree of statutory control through 
licensing and registration legislation. This legislation 
often (in fact, usually) contains some provisions for possible 
exclusion of persons with criminal records from the occupation, 
whether by specific provisions concerning convictions, or by 
a general "character test" requirement (See Appendix 1 , page 
84 paras A(4) to (9) and B(3) to (7) for a partial list.) 
The enforcement of these statutory disabilities is usually 
entrusted to a public body, usually either the Police 
Superintendent of Licensing, or a licensing or registration 
authority created by the statute imposing the disability, or 
(in a few cases) a Court. 

1.2 No private employers are authorised by the Police Commissioner 
to have their employment applicants checked for criminal 
records (1). However, a criminal check is part of e1e 
licensing procedure in N.S.W. for the following occupations, 
among others: motor dealers, builders, auctioneers, real 
estate agents, travel agents, publicans, dealers in securities, 
taxi drivers, tow truck operators, debt collectors, money
lenders, private enquiry agents, and anyone required to carry 
firearms. (See Table 1, ?aras 13 to 24, pages 2 and 3.) 

(1) The N.S.W. Police Department does not conduct 
pre-employment checks for private employers. 
has no evidence that any Police Officers have 
such checks without authority. 

any 
The Committee 
carried out 

However, no s~curity system could totally rule out the 
possibility of this occurring. This is not to say that 
criminal records can have no effect on private sector 
employment. Some private employers ask for disclosure 
of criminal records during employment applications. 
Many people with convict;;.ons will admit them. Even if 
he denies any conviction, a person who has been in 
prison will find it difficult to fabricate a convincing 
employment history. The Security Sections of many large 
employers, often staffed by ex-policemen, have knowledge 
and contacts which enable them to identify people with 
criminal records. The Committee is aware of one 
publication which lists some people convicted in New 
Zealand convicted of dishonesty and which is presumably 
used by some employers. 

The Committee is unable at this stage to assess the 
effect that these informal means of obtaining conviction 
information have on employment prospects in the private 
sector, but has no evidence that it is a major problem. 
Private sector uses of criminal records will be discussed 
in- a later report by the Committee. 
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occupational licensing can be seen then, as the method by 
which the N.S.W. Government has in the past recognised 
the need fox criminal record checks in some areas of the 
private sector. 

1.3 As well as licensing requirements, many employers obtain 
the appointment of their employees who work as caretakers, 
night watchmen, security guards, or in a similar capacity, 
as special constables. This appointment involves a 
criminal record check (See Table 1, page 2.) 

'rhere seems to be a fairly sharp distinction drawn between 
occupations which require licensing and those which require 
"professional registration" with an official registration 
body. No check of Police records is done on applicants for 
registration or admission as nurses, doctors, optometrists, 
dentists, solicitors or accountants. (If a registered 
person applies for employment in thp public sector a check 
is, of course, likely to be done.) 

Ne£ther are checks done on all directors of companies 
applying for incorporation or all persons applying for 
registration of a business name. 

The words "lice nee" and "licensing" are used throughout to 
refer to both licensing and registration procedures except 
where a distinction is clear from the context. 

2.1 Questions on Application .~orms 

In many cases where Police record checks are not done, 
the licensing body has to rely on the applicant's answers 
to questions on the application form: this is so in most 
cases of professional registration, incorporation of 
companief'. and registration of businesl3 names, and in those 
occupational licences where criminal records can be con
sidered but no Police record check is done (e.g. weigh-
bridge operators, milk vendors (2) ). We have seen no evidence 
that this causes a problem. 

3.1 Police Checking of Criminal Record Information 

Most licensing checks of Police records are carried out by 
the Police Department's Superintendent of Licensing. In 
some cases the Police are empowered to refuse to issue a 
license in the first instance. In other cases there is a 
licensing authority separate from the Police, and the Police 
simply provide this licensing authority with details of a 
person's criminal record and, in some cases, an objection to 
the grant of a licence. In some cases the licensing 
authority does its own criminal record checks directly. 

3.2 "Police Reports" 

Where the Superintendent of Licences is asked to report on 
a licence applicant his report is quite different from the 
resume provided by the C.R.G. to public employers. The 
usual procedure is: 

(2) The Committee does not know how many other licensing 
authorities may ask applicants questions concerning 
criminal records, and there is no convenient way to 
ascertain this. 
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(a) The application form is sent to the C.R_(!)., where a 
photocopy ~f the Court appearances section of the 
C.R.O. card is annexed to it (therefore including 
dismissed charges, etc.) 

(b) The application and photocopy of the record are sent to 
the Licensing Officer stationed nearest to the applicant's 
address. He interviews the applicant and referees 
narned by the applicant and prepares a report which may 
include: 

(i) the applicant's confirmation that any alleged 
record disclosed by the C.R.O. check does refer 
to him and is accurate, and any explanation or 
e.xtenuating circumstances he may o.ffer; 

(ii) whether the applicant is known fav.ourably or 
adversely to the local Police (e.g. his associates; 
whether he is suspected of involvement in 
criminal activities); 

(iii) comments by the referees as to the applicant's 
honesty, character, etc; 

(iv) the Officer's op~n~on as to whether the applicant 
is a suitable person to hold the licence (some 
cases only); 

The report is therefore a combination of fact and opinion, 
and may refer to matters other than the applicant's 
crimir.al record. (Such reports are referred to hereafter 
as "Police Reports".) 

(c) If the Officer's report or the C.R.O. check contains 
adverse information they are returned to the Superintendent 
of Licensing for him to decide whether an objection 
should be lodged to the granting of the licence. 

3.3 In some cases Police Officers prepare such reports directly 
for a licensing authority and forward them direct to the 
licensing body, or via the Superintendent of Licensing. 

3.4 Some licences do not involve any such Police reports but 
only a C.R.O. "name check" (as described in Chapter 2, para 
3.3) . In some cases a C.R.O. check is not done on all 
applicants but only those who disclose a record on the 
application form, or who the licensing authority suspects may 
have a record. This is so in some areas of motor vehicle 
drivers licensing and the incorporation of companies and 
registration of business names. 

3.5 Most licensing legislation where the licensing authority is 
not the Superintendent of Licensing provides for an applicant 
to be informed of the grounds for any objection which has 
been made to the issuing of a licence/registration and, in 
some cases, for an interview before rejection. This will 
usually mean that an applicant has an opportunity to confirm 
or deny any alleged criminal record, and to give any 
explanations or extenuating circumstances, either to a 
Licensing Officer, or to the licensing authority. However, 
there is usually no provision for the applicant to read the 
Police report concerning him, and this is usually not allowed . 
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Licensing registration legislation invariably allows a 
right of appeal to a person refused a licence of registration, 
usually to a Court of Petty Sessions or to the District Court. 

3.7 Checks on Licence Holders 

Once a person has obtained a licence or been registered, 
procedures for further checks on any convictions they may 
incur while holding the licence/registration vary 
considerably. Some professional registration authorities 
are informed by Clerks of Petty Sessions of any registered 
persons known to have been convicted, but this is rare with 
licences (See Table 2, psge 4.) 

Where a licence administered by the Superintendent of 
Licensing has to be renewed annually a further C.R.O. check 
will usually be done, so there is effective annual checking 
in these cases. Other licences do not usually involve an 
annual check. Apart from these limited formal procedures, 
licensing bodies have to rely on informal means of discovering 
when licensees/registered persons are convicted, e.g. press 
reports; disclosures by anonymous informants, public 
complainants or Police Off.icers involved in the prosecutions. 

The legislation almost invariably provides for a person to 
be informed of the grounds for any revocation of his licence 
and an opportunity for him to "show cause" why this should 
not occur. In most cases, only a Court can revoke a 
licence or registration. 

3.8 Policies Applied to Licence Decisions 

The effect of a particular type of conviction on the granting 
of a licence is rarely set out with any precision in the 
legislation, particularly where (as in most cases) a general 
"character test" disability exists (see Appendix I, paras 
A(4) to (9), page 84-86.) The licensing body is given considerable 
discretion as to what type of conviction will lead to refusal 
or revocation of a licence. As with public employers (see 
Chapter 2, para 4·.1) few licensing authorities were able to 
state precisely the policies they applied, and usually said 
that matters had to be dealt with on a case-by-case basis. 

The committee has no estimates of the number of licences 
refused or revoked because of a person's convictions. As an 
objection to the granting of a licence may be made on a 
number of grounds, reliable figures would be difficult to 
obtain here. 

3.9 Differences Beh'leen Licensing and Employment 

The use of criminal records in occupational licensing/ 
registration therefore diEfers from the use of these 
records in public employment in a number of ways: 

(a) Licensing uses are usually for the enforcement of a 
statutory disability, whereas employment uses are not. 

(b) Licensing is restricted to particular occupational 
categories where the public interest is thought to be 
at some risk, and is rarely extended to every person 
working in a particular industry or business. In 
contrast, some public sector bodies do criminal record 
checks on all employees, irrespective of their function 
or the degree to which they are capable of putting the 
public interest at risk. 

(c) Licensing uses do not usually involve discriminating 
between applicants for competitive positions, whereas 
employment uses may do. 
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(d) Licensing procedures almost invariably involve a person 
being made aware that an alleged criminal record has 
affected his application, whereas some employment uses 
ao not. 

(e) Licensing legislation almost always involves a right of 
appeal to a Court, whereas employment uses do not. 

4. Other Public Sector Uses 

Few useful generalisations can be made about the use of 
crimine;.\: record information by public sector bodies in the 
supervision of the exercise of civil rights, liberties and 
offices (concerning voting, public office, jury service, 
Justices of the Peace and other matters) or the granting of 
various administrative benefits and approvals (!::oncerning 
adoptions, charity trustees, criminal injuries compensation 
and other matters). Most concern the enforcement of a 
statutory disability which is likely to directly refer to 
convictions rather than some "character test" (see Appendix 
1 , paras A(lO) and B(8) to (11), page 85-85). These 
disabilities are enforced by various combinations of 
procedures previously described: Name checks of Police 
records - Chapter 2, para 3.2. . _ ; Police reports. . 
(See Chapter 3, para 3.2, pa~o 19,; and questions on app1~cat~onf~ 
(see Appendix 2, paras 11 ~d 12, page 87. Rights of 
appeal are often provided. 



CHAPTERS 4-8: 

... 2~ .... 

PART C. 

SOURCES OF DISCLOSURE OF 

RELEVANT POLICIES. 

This Part of the Report commences with a discussion of the types 
of criminal information provided on record for the use of public 
sector bodies. The Committee then considers the mechanisms 
available to Public Sector Users to extract this information. 
'rhese include: 

(a) Questions Asked on Application 

(b) Checking Police Records 

(c) Reports on Benefit Holders 

(d) Disclosure by Benefit Holders 

(chapt. 5) 

(chapt. 6) 

(chapt. 7) 

(chapt. 8) 

The present practices are examined and suggested policies are 
discussed. 
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CHAPTER 4: 

WHAT CRIMINAL RECORD INFORMATION 

IS RELEVANT TO DECISIONS MADE 

BY PUBLIC SECTOR BODIES? 

1. Introduction 

Subsequent chapters of this report deal with what administra
tive procedures should be implemented to ensure that criminal 
r~cords are used fairly. This chapter deals with the prior 
question of what information corning under the general 
description "criminal record" is relevant to employment, 
licensing and other decisions made by public bodies and 
should be used by them. 

1.1 Records of the following types of occurrences, at least, 
need to be considered: 

(a) arrests; 

(b) pending charges and informations; 

(c) charges where the defendant fails to appear and a 
recognizance is forfeited (but no warrant is issued); 

(d) dismissed charges and other matters disposed of with 
no conviction (e.g. convictions successfully appealed 
against; charges withdrawn; committals where no bill 
is filed); 

(e) offences dealt with under S 556A of the Crimes Act, 
so that the offence is found proven but no conviction 
is recorded; 

(f) "Ninth Schedule" offences (i.e. indictable offences 
admitted and taken into account in sentencing for 
another indictable offence, under S 447B of the Crimes 
Act) ; 

(g) convictions against which an appeal is pending; 

(h) offences falling under S 579 of the Crimes Act after 
15 years (so that they shall be "disregarded for all 
purposes whatsoever"); and 

(i) juvenile offences. 

In (a) to (e), and in (g) ,no conviction exists or yet exists. 
In (e), (i) and (j) measures designed to alleviate the 
consequences of certain types of offence have been enacted. 

Each of these types of "criminal record" is considered below. 

1.2 Once we decide which of these types of occurrences should 
properly be included in a person's "criminal record" for use 
in employment, licensing, etc. a further question arises: 

should all offences in a person's criminal record be available 
for consideration, or only those of a particular degree of 
seriousness, or only those of a type particularly relevant 
to the particular employment, licence, etc. So the question 
of categorising offences by the type of offence or by the 
type of sentence has to be considered. This is not discussed 
in this chapter but is mentioned through subsequent chapters. 
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2. Prejudicial Information and Decisions 

f.. basic approach tnken by the Committee and repeated throughou.t 
this report is that where a decision-maker should not be 
influenced by a particular type of information it is 
preferable that he not be made awar~ that that information 
exists at all. 

There are two reasons for this: 

(i) To give a person information and then tell him to 
ignore it in reaching a decision is unrealistic. It 
is very difficult to ignore information, particularly 
when it is of the type as to infer that a person may 
have committed a criminal offence. It can even cause 
a decision-maker who is very conscious that he should 
not take such information into account to over-react 
and to treat the subject of such information more 
favourably than he otherwise would. The net result 
is that neither the decision-maker nor anyone else 
can have any confidence that the decision was unaffected 
by the information; and 

(ii) If sensitive data about a person (such as criminal 
record information) is not relevant to a decision, 
it is an invasion of that person's privacy to 
disclose it to (or require it to be disclosed to) the 
decision-maker. 

This chapter is therefore concerned with what information should 
be made available to decision-makers, as well as \'lhat 
information it is relevant for them to consider. 

3. ARRESTS 

Details of arrests per se (as dist:!,nct from charges resulting 
from arrests) do not appear to be used at all for any non
Police purposes. Questions on application forms do not require 
their disclosure, they are not disclosed on C.R.O. name-checks 
(although recorded on C.R.O. cards for internal Police purposes) 
(Chapter 2, para 3.3) They may sometimes be referred to in 
Police reports (Chapter 3, para 3.4) although the Committee is 
unaware of this occurring. 

The Committee considers that details of arrests , .. ·which may 
not even result in a person being charged before a Court, 
should not be used for any purposes other than internal Police 
purposes. Disclosure is common in the U.S.A. but not in N.S.W. 

4. PENDING CHARGES AND PENDING APPEALS 

4.1 Details of charges currently pending against a person are 
often asked for in application forms. They are disclosed 
in C.R.O. name checks and in police reports. They are 
sometimes required to be disclosed to employers, or reported 
by Clerks of Petty Sessions to employers and licensing or 
registration bodies. 

4.2 The Committee considers that there are instances where 
Users of criminal records should be made aware of pending 
charges, if the public interest is to be adequately 
protected. If the protection of the public interest requires 
the exclusion of people with certain convictions from 
certain types of employment, licences, positions, etc. 
then this protection will obviously be endangered if 
employers ,licensing bodies , etc. are unaware that a person 
whom they are about to employ, license, etc. may soon 
be convicted of such an offence. Tne danger is even greater 
with current employees, licensees, etc. who are already in 
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a position to harm this interest. In such cases, for the 
employer, licensing body, etc. to be informed only upon 
conviction (even if there were effective methods for this to be 
done) could result in protective steps being taken too late. 

Against this view is the argument that if a person is prejudiced 
in any way in his employment for his attainment or enjoyment 
of any other benefit because of a pending charge then the 
presumption of innocence until proven guilt has been diminished 
to that extent. 'rhile this is true, it also has to be recog
nised that the majority of persons charged with offences in 
New South Wales are convicted (1), so there is in this sense a 
statistical basis for regarding pending charges as relevant 
to employment licensing, etc. decisions, although such 
statistics are meaningless where applied to an individual 
who has been ~harged. 

4.3 The Committee considers that these interests should be balanced 
by the following means: 

(i) wherever a particular interest can be adequately 
protected by disdosure of convictions only, the 
disclosure of pending charges should not be required 
as a matter of routine, 

(ii) if it is possible for an independent body, other. than 
the employer, licensing body or other such decision 
makers, to determine whether, on a case-by-case basis, 
a particular pending charge should be disclosed, such 
a filter should be applied, 

(iii) if possible, decisions of whether to grant or revoke 
benefits, should be deferred until the charge is 
determined or other action taken to reinstate a person 
prejudiced because of the pending charge, to his 
previous situation. 

The general principle should be that pending charges should 
n~t be disclosed. However, if at the time of the person's 
initial appearance before a magistrate the prosecution feels 
that such disclosure is necessary to protect the public 
interest, he may make application for an order that the pending 
charge be disclosed. The magistrate may also make such an 
order of his own volition. 

Where a party has a charge pendiHg and he makes application 
for a benefit (e.g. employment, licence, registration, etc.) 
or such a charge arises in the intervening period between 
his application for a benefit and its resolution, he should 
also be able to apply in the magistrate (originally hearing 
the charge) to grant an order for "non disclosure" for that 
particular purpose. If this proposal is adopted then an 
appropriate note would have to be made to questions on applica
tion forms advising it is not necesf'.ary to disclose in these 
instances (see Chapter 5, para 2,) 

(1) For example, only 18.196 of persons appearing before 
N.S.W. Petty Sessions Courts in 1975 were found not guilty 
or had the charge withdrawn or dismissed. A further 6.596, 
forfeited recognizances. In the remaining 77.496 of cases 
the offence was found proven. (N. S. ,.,. Bureau of Crime 
Statistics and Research Statistical Report 7, Se:r'ies 2, 
Court Statistics 1975, p 22). See Table 4 for full details. 
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Pending appeals can be dealt with more easily. Where a person 
has been convicted but has appealed, then a conviction exists 
unless and until it is reversed on appeal. The Committee 
sees little reason for bodies using criminal records not to 
be informed of such convictions, provided they are also informed 
that the conviction is subject to an appeal. If the appeal 
succeeds the record should then be treated the same as a 
dismissed charge (see 5 below). 

DISMISSED CHARGES AND SIMILAR MATTERS 

The Committee considers that charges and informations which 
have been dismissed (whether on acquittal or because no 
evidence was offered) or withdrawn and not proceeded with, 
should, as a general rule, not be made available or considered 
in employment, licensing or similar decisions. 

This also applies to committals where the Attorney General 
has decided not to file a bill, and to convictions which 
have been successfully appealed against. 

To treat dismissed cha:ges and similar matters as relevant 
to employment, licensing, etc. decisions is, in effect, to 
disregard the presumption that a person is innocent until 
proven guilty by the standards of a criminal trial. In some 
cases it may involve disregarding a judicial finding of 
"not guil tyll • 

The reasons stated in para 2 above as to why information 
which should not be considered should not be made available 
at all to a decision-maker becauseafits likely prejudicial 
effect are of particular force in the case of dismissed 
charges and similar matters. It is very easy for a decision
maker to suspect or wonder if a charge W83 only dismissed 
because of a legal tecrulloali ty or lack of evidence and to 
act prejudicially as a result. 

5.2 The Committee has found that relatively few bodies consider 
dismissed charges and similar matters: some ask questions 
concerning them in application forms; C.R.D. resumes do not 
include them, but they are available to the small number of 
bodies having access to photocopies of C.R.D. cards (e.g. 
concerning T.A.B. employment (2;, Police recruitment, and 
adoption applicants: some Police reports on licence 
applicants refer to them. The Scouting Association also has 
access to the C.R.D. card details. 

Should there be an absolute rule that dismissed charges and 
similar matters should never be available for consideration? 
There are clearly some cases where a person is not convicted 
solely because of a legal technicalitYt or because of lack of 
evidence. It can also be argued that the rigorous standards 
of proof suitable for a criminal prosecution where a person's 
liberty is at stake are not suitable for a licensing or 
similar deciSion where the applicant's liberty is not at 
stake but only his entitlement to a benefit, and the protection 
of other interests must also be considered. (See Chapter 2, 
para 3.3.) 

(2) In the case of the TAB, a personnel officer peruses a 
photocopy of the court appearances side of the C.R.D. 
card at the C.R.D. In some instances a police officer 
will read from the C.R.D. card, in the presence of the 
officer f~om the TAB. 
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The Committee's view is there are exceptional situations 
which mean that an absolute rule cannot be adopted. It 
proposes the following guidelines to where exceptions should 
be made: 

(i) Dismissed charges and unsuccessful appeals should 
never be simply asked for on application forms or 
made available as part of a routine C.R.O. check. 
If the interest to be protected is sufficie:ntly 
important to call for disclosure of such matters then 
a fu.ll Police report giving full details o:f the 
circumstances surrounding the charge or appeal should 
be obtained. 

(ii) Such reports should never be available unless there 
is an opportunity for judicial review of any decisions 
made. Only a subsequent Court should be entitled to 
make a final decision as to whether the decision of 
a lower court to dismiss a charge or upheld an appeal 
is not in fact a finding that there was no substance 
to the charge or conviction. No such right of judicial 
review currently exists in areas such as police 
recruitment~ employment by the T.A.B. and appointment 
of scout masters. How such a right should be 
created is discussed in a later reference to appeal 
proceedures (Chapter 11, page 70) 

6. OFFENCES DEALT WITH UNDER S556A OF THE CRIMES ACT 

6.1 Section 556A of the Crimes Act 1900 provides that: 

SS6A. (I) Where any person is charged befllre any I' .. " to 

court with an olIenee punishable by such court. dnd the court ::r';:ii';:~~~~ 
think~ that the charge is pro\'ed, but is of opinion that. having ~'I~~~: Vlt. 

regard to the character. antecedents, age. health. llr mental!'/ .... - ... 
condition o[ the per;on charged, or to the trivial nalllre of the ~~.1. 

IT . . h th In,. L u. 
o en.:c. llr to the elttenuatll1g CIrCUDlstances under WlllC e .~".._. 
'Iifcn':l~ was committed. or tIl any other matter whh.:h the court 'i':;i~Uf' 
thinks it prllpcr 10 consider. it is inexpcdi.:nt to innict any (.) (I).IUI. 

puni,hmcnl. llr any olher Ihan a nominal punishment. or that 
it is e\pooicnl III release the offender on probathln. the court 
may. without pnk'eeding to conviction, make an order either-

(a) dismissing the charge; or 

(b) dbchnrging th.:: offender conditionally on his 
entering into a recognilance. with or without 
surelies. to be of good behaviour and 10 appear for 
conviction and sent(!ncc when called on at any time 
during such pei'ioct. not exceeding Ihree years. as 
may be spccilkd in the order. 

(1:\) A recognizance menlioned in ,ub'eclion (1) !'I,.nhoe<. 

shall be conditioned upon and ~ubject to '11I:h tern., and 1~1~ .. ,~dtt· 
conditions as the court Sh:lll onl.:r. (.lIWI. 

Therefore, a court applies s556A when it IIthinks that the 
charge is proved ll , but makes an order IIwithout proceedl:!g 
to conviction II. 
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6.2 The precise purpose which s556A was intended to fill is not 
clear from the Parliamentary debates or from its history. 
Nor is its legal effect entirely clear. However, from the 
words "without proceeding to conviction" and the reasons 
indicated in the section as to when it is proper for a Court 
to utilise it, it would seem clear that, in some way, s556A 
is intended as a means of alleviating some of the adverse 
consequences which may resuJ. t from a conviction. OtheMlise, 
what would be the point of the section? 

lihatever their purpose in dOing so, solicitors, their clients, 
and the Courts of New South Wales seem intent on applying 
s556A. Magistrates Courts in New South Wales apply s556A 
instead of proceeding to conviction in a~proximately 10% of 
all cases where an offence is proved. (3) 

The Committee's experience in investigating complaints has 
indicated that many people assume that "a 556A" involves far 
less serious consequences than a conviction. Solicitors 
go to considerable pains to obtain "556As" for their clients. 
Nagistrates, when making an order under s556A occasionally 
comment that they are doing so in order that the defendant 
\'Iill not be prejudiced in public sector employment, etc. or 
that, provided the defendant observes the conditions of a 
s556A recognizance he will "hear no more of the matter in 
future". It is certainly true that many people who have 
been dealt \1i th under s556A gain the impression that they 
have been given a IIclean slate" and that a "556A" cannot be 
"used against them" in future. Legislation has reCEn tly 
made s556A available to the higher criminal courts. (See 
Crimes and Other Acts (Amendment) Act 1974, s12.) 

6.3 To what extent does a "556A" have less adverse consequences 
than a conviction? 

(a) 

(b) 

I'There statutory disabilities are limited specifically 
to "convictions", a 11556A" would not be sufficient for 
the disability to be imposed (See Appendix 1, part B). 
But "/here a disability is in the form of a "character 
test" provision (see Appendix 1, Part A), or where the 
disability is without a statutory basis, no such pro
tection may exist. 

Some application forms only ask for "convictions" but 
many ask whether a person has been "charged" or had 
offences "proved against them" so as to require disclosure 
of "556As". The Committee is aware of cases where 
persons who answered "No" to such questions have been 
prosecuted for providing false information by failing 
to disclose a 11556A". 

In 1974 r1agistrates Courts used s556A in 6.9% of cases 
before them whereas they convicted in 66% of cases. 
In 1975 s556A was used in 6.7% of cases and convictions 
in 68.7%. (N.S.W. Bureau of Crime Statistics and 
Research Court Statistics 1974, Table 2.6, p. 10, and 
Court Statistics 1975, Table 2.7, p. 22. The full 
figures are given in Table 4. Although s 556A has been 
available to the higher criminal courts since 1974, 
their statistics do not yet distinguiSlbetween s556A 
recognizances and other reco~11zances (see Court 
Statistics 1975, Table 8.1, p. 63). 
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Police record checks and Police reports may not disclose 
1556As" in the same manner as convictions (see Appendix 1, 
Part B). Reports by Clerks of Petty Sessions do so 
disclose (see Table 2, page 4). 

The policy of the various departments and authorities 
using criminal records to "556As" is difficult to 
determine. In answer to the Committee's questionnaires 
on criminal record use none indicated a clear policy 
of disregarding "556As". From investigation of complaints 
and discussions with Departments, the Committee's 
conclusion is that most·users of criminal records make no 
distinction at an. between convictions and "556As", and 
some decision-makers do not even seem to be aware that 
such a distinction exists. It appears to the Committee 
that public employment is the area where "556As" most 
frequently lead to disabilities. 

1556As" are also made available to subsequent Courts for 
sentencing purposes. (This will be discussed in another 
report in this series.) 

6.4 The Committee's view is ~hat this confused situation should 
not be allowed to continue, and that the possible adverse 
consequences of a "556A" should be clearly limited and 
defined so that the difference between a conviction t~d a 
"556A" is clear and meaningful. 

6.5 

The Committee considers that Courts should have available some 
sentencing technique which enables them to limit the adverse 
consequences normally flowing from a conviction. 

Such tecnniques, and support for them,is common in overseas 
legislation and literature (see Appendix 4A). Some members 
of the Gommittee do not consider that s556A wa satisfactory 
technique, as it virtually amounts to a "statutory deceit" 
of declaring that a conviction is not really a conviction (4). 
However, the Committee agrees that, in the absence of a 
satisfactory replacement for s556A, it is desirable that its 
practical effect be clear. 

The Committee has considered the question that a s556A dismissal, 
and a s556A recognizance which has expired without the person 
being called up and convic~ed, should in general have no 

(4) They share the view of Darling J. that: 

"The words are unscientific, thoroughly illogical, and 
are merely a concession to the modern passion for calling 
things what they are not; for finding people guilty and 
at the same time trying to declare them not guilty." 
Oaten v Auty (1919) 2K.B. 278 at p. 282, with reference 
to the United Kingdom predecessor to s556A. 

To put it another way: 

Cecily . Cardew: II~his is no time for wearing the shallow 
mask of manners. When I see a spade I call it a spade." 

Gwendolen Fairfax: "I am glad to say that I have never 
seen Q spade. It is obvious that our social spheres 
have been widely different." 

(Oscar Wilde, The Importance of Being Earnest, Act II) 
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future adverse effect on the peeson. A s556A recognizance 
which has not yet expired sho1;>.:k.a be able to have the same 
effect as a conviction until it has expired. 

This policy should be impletliented :J.n the following way: 

(i) 

(ii) 

(iii) 

(iv) 

application forms should 1:'10t require disclosure of 
s556A dismissals or ehl?ired s556A recognizances; 

Police record checks and Police reports should not 
include them; 

Clerks of Petty Sessions should not report s556A 
dismissals; 

benefit-holders should not be required to disclose 
s556A dismissal@. 

{ilagistrates and the Judiciary should be advised of the record 
keeping and use consequences of a 11556AII. Similarly, people 
"Iho ha.ve been dealt with under s556A should be g:!. ven a 
standard form by the Court explaining these consequences. 

A subsequent report in this series will discuss the recording 
of s556A findings in Police records and the ~rguments for 
expungement from such records. 

6.6 The Committee is not proposing an absolute rule against the 
use of s556A dismissals and expired s556A recognizances. It 
\'Iould seem illogical to do so when no such absolute rule 
has been proposed in the case of dismissed charges and 
similar matters (see para 5.2 above). In most cases where 
criminal records are used the Court's decision to give a 
s556A dismissal or a s556A recognizance which hEls now e:x:pirad, 
should be taken as sufficient indication that the offence 
was ',ot indicative of the person's character and ther.efore 
regarded as irrelevant. There may, however, be some extremely 
important public interests Which should not be exposed to any 
avoidable risk, such that the disclosure of such "556Asl! 
should be allowad. Police recruitment might be one example, 
adoption applications another. In these cases the ColllIllittee 
proposes the same safeguards as with dismissed charges and 
similar matters: 

(i) They should never simply be asked for on application 
forms or made available in a routine C.R.G. check, 
but only in a full Police report on the circumstances; and 

(ii) There should always be an opportunity for review of 
any adverse deciSion. 

(The Police practice is not to disclcse s556A dismissals or 
s556A expired recognizances in response to general checking.) 

7. OFFENCES FALLING UNDER S579 OF THE CRIMES ACT AFTER 15 YEARS 

7.1 Section 579 basically provides that whenever a person is put on 
a recognizance (under 5554 substituted sentence, s558 
deferred sentence, or s556A) then, if 15 years have elapsed 
and he has not breached the recognizance ur been convicted 
(or given a "556A") for any indictable offence or offence 
punishable by imprisonment, the conviction or finding shall 
be "disregarded for all purposes whatsoever" and "be inadmiss
ible in any criminal, civil or other legal proceedings as 
being no longer of any legal force or effect" (including "any 



- 32 -

application for a licence, registration, authority, permit 
or the like under any statute"). He is given a right to 
answer any questions in such proceedings concerning his 
criminal record as if such a conviction or "556A" had never 
taken place. There is an ex.ception to this protection where 
a person makes an assertion denying the existence of such 
a conviction or "556AlI, other than in answer to such a 
question (s579(2) ). 

Although the provisions of s579 are mainly concerned with 
"legal proceedings" it should be noted that the sections 
provides that an offence falling under it shall "be 
disregarded for all purposes whatsoever". How a person would 
go about enforcing s579 in areas such as employment(both 
public and private sector) and other areas where disabilities 
arising from convictions do not have a statutory basis is 
not provided for in s579. 

7.2 It should also be noted that, despite the generous wording of 
s579, its scope is limited. At most, only about 20% of people 
appearing before COU1'tS in N.S.1-T. are given recognizances (5). 
S579 has no effect on offences dealt with by s556A dismissals, 
by a fine only (over 45% of all offences - see Table 4) or a 
sentence to "the rising of the Court" (about 1?6 of all offences, 
see Table 4). As offences which attract these penalities 
would very often be less serious than those attracting a 
recognizance, it cannot be said that s579 gives any uniform 
relief to minor offenders. Furthermore, the protection only 
arises after 15 years, and during that 15 year period it can 
be forfeited if the person is convicted of any other indict
able offence or offence punishable by imprisonment (i.e. 
actual imprisonment is unnecessary). 

It would be possible to extend the scope of s579 by making 
it apply to types of sentences other than recognizances, by 
reducing the 15 year period, or by limiting the subsequent 
offences which can defeat its protection. To do this would be 
to make s579 very similar to a sentence-based rehabilitation 
of offenders scheme such as the U.K. Rehabilitation of Oe'enders 
Act, 1974. At this stage the Committee does not intend to make 
such proposals, but will consider the matter further in a 
later report in this series on the general subject of 
rehabilitation of offenders. (It should be noted, however, 
that the question of protection for s556A dismissals has 
been considered in 6 above.) In this report the Committee is 
only concerned with whether curre~practices in the use of 
criminal records are consistent with the intend of the 
existing s579. 

7.3 The Committee's research indicates that publiC bodies using 
criminal records would rarely prejudice a person because 
of an isolated 15 year old offence which only resulted in a 
recognizance. However, this is largely because of a commo~
sense approach to the relevance of such an offence, rather 

(5) The figure of 20% given recognizances is obtained by 
combining the Petty Sessions figures for "s556A recog./ 
dismissal ll and "recog. w/w.o. probation, fine" figures 
together with the Higher Criminal Court figures for 
"recog. (and/or probation and/or fine). (See Table 4.) 
These figures give a slight over-estimate, as s556A 
dismissals are also included. 
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than any application of 6579. In €4~swers to the Committee1s 
questionnaires, only the Police Department I s Super'intendent 
of Licensing indicated a specific policy of observing 5579. 
The possibility of a person being prejudiced because of an 
offence despite it falling under s579 arises from the 
questions on application forms asking "have you ever been 
convicted" (See Appendix 2). 

The Committee1s view is that, given that 5579 says that offences 
falling under s579 are to "be disregarded for all purposes 
\'Ihatsoever", questions on application forms should not require 
their disclosure (See Chapter 5). The C.R.O. does not disclose 
details of recognizances which are outside the l5 year period 
stipulated under s579 and where there has been no intervening 
offence. This is the policy whether the individual makes 
application to the Commissioner or not; the non disclosure 
is automatic. 

8. "NINTH SCHEDULE" OFFENCES 

"!here a Court takes into account other admitted indictablE;! 
offences when sentencing a. person 'k'or an offence on indict
ment, in accordance with s447B of the Crimes Act, there is 
an admission of guilt by the offender (ss(l) ), but there is 
not a conviction "for any purpos~". Although such matters 
are not conVictions, the Committee considers that, as there 
is an admission of guilt for an indictable offence, there is 
no reason why such matters should not be disclosed by Police 
or requirad to be disclosed by applicants as if they were 
convictions. 

9. FORFF'IT;;-n RECOGNIZANCES 

"!here a defendant fails to appear on a charge and consequently 
forfeits a recognizance, but no warrant for his arrest is 
subsequently issued, a curious situation develops. There is 
no conviction or finding of guilt, and neither has the matter 
been dismissed or a decision been made not to proceed because 
of lack of evidence. The Committee has been informed that it 
is not uncommm. for Police not tl.:J request a warrant. in minor 
matters where the amount of the recognizance forfeited is 
similar to the fine which the Court would probably impose 
if the person appeared and was convicted. In 1965, 6.5% 
of all cases before N.S.W. Courts of Petty Sessions resulted 
only in a forfeited recognizer,ce (6). 

It is the policy of the C.R.O. thGl,t if a notation of: 
"Not before the Court - Recognizance forfeited" appflars on 
record, it is treated as no conv:Lction and is therefore 
not disclosed to users who receive resumes of criminal 
record information. This may not be the case however if a 
bench war'rant has been issued as a result of the forfeiture. 

(6) See Table 4. This 6.5% apparently includes cases where 
warrants have been issued but the case has not been 
relisted for hearing at the time the statistics were 
compiled, as well as cases where no warrant was, issued. 
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10. JUVENILE OFFENCES 

Following the Child Welfare Legislation Review Committee 
Report of 1975 a new Child Welfare Act is currently being 
prepared by the Department of Youth and Community Services. 
This new Act may substantially affect the nature and recording 
of juvenile records in N.S.W. Because of this and because 
the Committee has not yet fully stUdied the six different 
record systems in the state which store details of 
juvenile offences (7), it does not intend to comment on the 
use of such information at this time. A later report will be 
primarily concerned with the problems of juvenile criminal 
records and will discuss the problems associated with their 
use. 

--------

(7) The six main existing record systems recording 
offences by juveniles are: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

Each of the three main specialist Children's 
Courts (i.e. Albion st., Ashfield and Minda) 
-maintain an index of juveniles appearing 
before it. 

The Department of youth and Co~munity SerVices 
(YCS) Juvenile Court Index records all Court 
actions in any Court against a juvenile. 

The Police Criminal Records Office (CRO) records, 
in the same record system as for adults, all 
Court proceedings against juveniles which 
involved fingerprinting (usually any charge if 
over 14 years). 

The Police Juvenile Records Section (located at 
C.R.O.) records juvenile Court appearances where 
no fingerprints were taken (usually only if 
under 14 years) and offences where the juvenile 
was dealt with by a caution(i.e. no Court action). 

The Juvenile Shoplifters Index (located at C.R.O.) 
records thore juveniles given warnings by department 
store security officers rather than charged 
(analogous to a caution). 

The Department of Motor Transport's Traffic 
Convictions Record includes traffic and vehicle
related offences by juveniles. 
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TABLE 4 

N.S.W. COURT STATISTICS 1974-75: PENALTIES 

(a) N.S.W. Petty Sessions Statistics (Combined table 
taken from N.S.W. Bureau of Crime Statistics 
and Research Court Statistics 1974 Table 2.6 and 
Court Statistics 1975 Table 2.6) 

1974 1975 
No. % No. % 

Withdrawn/dismissed ;,541 17.3 6,051 14.2 
Recognizance Forfeited 2,163 4.9 2,765 6.5 
Not guilty 2,179 4.9 1,662 3.9 
S 556A recognizance/dismissed 3,021 6.9 2,846 6.7 
Rising of the Court 335 0.8 643 1.5 
Recognizance w/wo probation, 4,178 9.6 4,990 11.7 

fine 

Fine 21,338 48.8 20,671 48.6 

Prison 2,975 ~ 2,932 6.9 
43,730 100.0 42,560 100.0 

(b) N.S.W. Higher Criminal Courts Statistics (N.S.W. Bureau 
of Crime Statistics and Research Court Statistics 1975 
Table 8.1) 

1974 1975 

No. % No. % 

Acquitt."d 222 5.5 301 10.1 

Rising of Court 18 0.5 8 0.3 

Committed to Child Welfare 2 0.1 8 0.3 
Institution 

Recognizance (and/or probation 2,111 52.6 1,100 37.0 
and/or fine) 

Fine 9 0.2 11 0.4 

Governor IS P 1e as ure 1 0.0 8 0.3 

Periodic Detention 66 1.7 50 1.7 

Imprisonment 1,587 39.4 1,488 49.9 

4,016 100.0 2,974 100.0 
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Questions Abo'J.t Criminal Hecords 
Asked ')/1 Applf.r.'lr.i.on 

1 • Mr.'2.sll!ction When a perso~1 appliel} for a license, public 
employment or for some other pos:l.tion 0\' beneti t gl'n;l'':.~ i ')y a 
publ i.e body, he is I ltely to be asl·:ed to ann-wer on the applic
ation form whethf~r he has a criminal record. The va.!'iaty a.'ld 
extent of ..; ~;:h q1.le:;tions has been outlinet'l ir> Chapter 1 

(paras. 4.5 and 4.6) and Appendix 2, page 87 constraints on 
their developm~nt discussed, and various problems noted. 

The principles wl1ich the Committee cO:1siders 
sho"..lld be followl~d in framing such questiLons so .3..3 to) :>f):'3t 

prot·=ct privacy are set out below. 
(Applioant" is used to refer to applicarrt,; for ':mp:'I),Y""Jlent 

licencel) I pC\~;1. t Lon::;, etc., a.l1d to any 0 t,hsr p,=rson who m;;.y 

be reql.rt~'~j, t.o ':'..l.!.:·:1 \se his criminal rec:ord to a public body 
for any pu:rpt)se);; 

2. 4.. stal1dCl:.~d qUHstion con(!IH'nil\;3 criminal records is recommended 

VIZ lI(a) Have you in the last ten years, in N.S.W. or elsewhere 
served any ?art of a sentence of impri/30nment or being convicted 
of any offence? 

(b) Are you now on a bond or recognizance in N.S.W. or 
elsewhere? 

(c) Is there any charge against you now pending, in N.S.W. 
or elsewhere? 

If the answer to any of these questions is "Yes", please provide 
details as below II 

Adoption of this recommendation would result in alterations of 
many questions currently asked, including those asked by 
employers (T .A.B. f Public Transp:)rt iCommission, N .S. vi. 
Ambulance Board, Board of Fire CommiSSioners, in licensing 
applications (Auctioneers and Agentsl, Motor dealers, securities 
industries, Health Commission registrations, travel agents, and 
liquor licensing) and elsewhere (Justice of the Peace and 
adoption applications). For detaills of questions asked see 
Appendix 2, page 87. Also note para 2.5. 

2.1 This question does not require disclosure of dismissed charges 
and successful appeals. Disclosure! of such matters should 
rarely, if ever, be required. 
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2.2 The use of "conviction" means that disclosure of s556A diSmissals 
and expired s556A recognizances and most juvenile offences 
will not be required. 

2.3 The procedure recommended in the case of pending charges was 
discussed in Chapter 4, para 4. 

2.4 There is no objection to such details of the conviction 
as date, court, offence and penalty being required. 

2.5 Questions about criminal records should generally' have some 
time limit. The Committee considers that 10 years will, in 
mC1:it cases where questions are asked, be a reaso:rlable period, 
but that shorter or longer periods could be reasonable in 
particular situations. By including the word "imprisonment" 
the period from conviction is effectively extended for serious 
offences. This suggestion of 10 years an interim orie orily 
and the Committee will further consider the question when 

2.6 

3. 

it evaluates reaction to this suggestion and looks at the 
question of "rehabilitation" in a later report. 

The adoption of a 10 year limit means that disclosure of 
recognizance falling under s579 is not required. The 
Committee considers that disclosure of such recognizances, 
which are to be disregarded for all pu~oses whatsoever 
after 15 years, should not be required (See Chapter 4). 

In some sensi ti ve areas, it may be reasonable to go back beyond 
the 10 years for persons who answer the question l1yes". 
In those instances the question should clearly indicate that 
possibility. People with 10 years "clean" would be protected. 

vJhere a question is asked becauS3 of a statutory disability 
which is restricted to certain classes of offences (e. g. 
offences involving fraud or dishonesty: see Appendix 1, 
para B4), the recommended question will be too broad, as it 
requires disclosure of "any offence" and it should be 
modified accordingly. 

QUESTIONS SHOULD NOT FORCE DISCLOSURE OF CRIMINAL RECORDS TO 
THIRD pARTIES 
Application forms which require completion by more than one 
person (e.g. by spouses, partners, co-directors; or by the 
applicant and his employer, sponsor or referee) should generally 
not include questions concerning criminal records as this 
forces the applicant to disclose his record to these other 
persons. If practical, separate "personal particulars" forms 
shOUld beprovided for each person. Alternatively, the 
combined form should clearly stat,e that a "no" answer may be 
entered on ":;he form and the correct details forwarded separately 
if disclosure to third parties is not desired. (This option 
could also be made available where application forms ara 
handled by numerous office staff for processing.) 

There should be an exception to this general rule where the 
offences required to be disclosed are clearly relevant to 
the application and are such that the third party should be 
entitled to knO"1 about them as a condition of joining in or 
sponsoring the application. Questions about "any offence" 
will rarely satisfy this condition. 
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4. NO OBJECTION TO QUESTIONS ABOUT CRIMINAL RECORDS WHERE A 

5. 

POLICE RECORD CHECK IS ALSO DONE. . 

The COlnmi ttee rejects the argument that, where the Police 
records of applicants are checked, to also ask the 
applic;ant to disclose his record is merely an "ho::lesty t,es;;" 
and therefore objectionable. A Police record check may 
fail i;o dis clore some convictions which the applicant might 
himself reveal, e.g. some overseas and inter-state 
convictions or convictions recorded under another name. 
Neither does the Committee think that simply because a Police 
record check is done, the application :f~om I3hould alws.ys 
ask for the applicant himself to disclose his record. However, 
the applicant should be aware that a Police record check will 
be d()ne (see 5 below). 
Whe~her or not a question concerning criminal records is 
asked should be left to the public body concerned, b'~t 

whenever a record check is made, this should be clearly 
stated. 
STATEMENT ABOUT POLICE RECORD CHECKS TO BE INC~UDED ON 
A!JI'lI,IcATION FORMS. 
The Committee considers that, where Police record of 
applicants are checked, applicants should be made aware 
of this by a statement on the application form. There are 
two reasons for this: 
(a) accesses to normally confidential information 

should be publicly known; and 
(b) to discourage dishonest answers to questions 

(and thereby avoid prosecutions or refusals 
of benefits for providing false information). 

5.1 Fou:r different situations arise, depending first on whether 
a question about criminal records is asked and, second on 
whether a Police record check is made: 

(;i) Question is asked~ and Police check is always 
done: 
"The Department (etc.) will check Police 
Department records to verify this statement". 
(to immediately follow question on form) 
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(ii) Question is asked, and Police record check is sometimes 

done: 

( .... ) ~~~ 

"The Department (etc.) reserves the right to check 

Police Department records to verify this statement" 

(To immediately follow question on fo~) 

No question asked, but Police check is done: 

"If you are selected for the position, your 

appointment will be subject to a satisfactory 

check of Police Department records" (Employment) 

"Granting of a license/registration/application etc.) 

is subject to a satisfactory check of Police Department 

records" 

(wording as appropriate to the specific application) 

The statement should be at the end of the qu~est::!.ons on 

the form. 

(iV) Question is asked, but no Police check i/5 done: 

no statement required. (Although such qllestions may 

tend to affect honest applicants who fail to disclose 

their convictions more than dishonest applicants who 

fail to disclose, the Committee cannot object to such 

questions if they reflect a statutory disability) • 

6. statement about the effect of a crimina.:L record to be included 

on apolication forms. Whenever either/~uestion about criminal 

records is asked, or a Police record chack made (i.e. all of 

situations (i) - (iv) above), the form should contain the 

following statement immediately after' the statement in (i) to 

(iii) above (or, in (:Lv), immediately after the question): 

"A criminal record is one factor taken into account in 

assessing a persons suitability for employm~nt (to hold 

a license; for appointment etc.). It does not usually 

disqualify an applicant except where necessary for the 

protection of the public interest. If rejection of your 

application because of a criminal record is considered, 

you willbe given an opportunity to fully discuss the 
matter before a decision is made." 

The above statement should be the minimum explanation given to 

applicants. Various public bodies may wish to include a more 

precise statement of the policies on the form. 
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Some public bodies which have criminal record check~ 

on applicants done, but do not ask any questions about criminal 

records on application forms argue that to include 

such a question. or to include the statements recommended in 5 
and 6 above, is lekely to be counterproductive in that it may 

deter some people with minor records from applying for jobs, 

licenses or other benefits and the mistaken assumption that their 

convictions will be a bar. This argument has some force. A 

number of studies have noted that the fear of having to disclose 

their conviction, and consequent fears of rejection, deter 

people with convic·tions from ma..tdng such applications 

and the Committee has also observed this in its investigations 

of complaints. 

However it seems to the Committee that most such people 

are no" deterred from applying because of what they read on 

application forms, but by rumours and beliefs which deter them 

from even considering applying. Many complaints to the Comm

ittee have repeated the erroneous belief that "you ::;arit get 

a job in the public service if you have a criminal record". 

The statement recommended in 6 above is one step which can 

be taken against these false beliefs, but the only effective 

rulswer is for public bodies to be far more open about just what 

consequences conviction for a particular offence is likely to 

involve, and for there to be a means by which people "Ii th 

convictions can obtain confidential, accuracte advice on 

these consequences (such as the Privacy Committee has already 

provided to many such people.) 

7. What personal particulars should be asked tor? 

For a check of Police records to be accurately conducted, 

various public bodies ask. for the following identifying 

information: date of birth; address; any previous name 

(particularly in the case of married women, but also where n~es 

have been changed otherwise); height; weight; and fingerprints. 

The Com~itteels views here are: 

(i) Fingerprints are rarely required at present (e;v,ceptions 
are Police and Prison Officers employment), some 
licences and visa certificate applicants). Provided 
proper safeguards against inaccurate identification 
are observed they seem an unnecessary invasion of privacy 
in most instances. (Discussed further in Chapter 6.) 
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(ii) Date and place of birth, address, and any previous 
names should be asked for on application. 

(iii) There is no reason to ask for height and weight on 
application as it is only necessary to obtain these 
(or more usefully, fingerprints) if, on discussion 
with the applicant he disputes the accuracy of the 
record obtained). 

(iv) \Vhere the main reason for asking for such particulars 
is the criminal record check, they should be asked for 
following the statement in 5 above, under the heading: 
"Personal particulars (required for Police record 
check)." 





- 42 -

...... ,</. 

CHAPTER 6: 

CHECKING APPLICANTS AGAINST POLICE 

RECORDS AND POLICE REPORTS 

1. INTRODUCTION 

The growth of the practice of checking applicants against 
Police records was discussed in Chapter 1 (paras 4.1 - 4.10). 
The standard procedures for "name checks" at the Police 
Department's Criminal Records Office and for the preparation 
of "Police Reports" was described in Chapter 2 (para 3.1), 
Chapter 3 (para 3.2) respectively). A list of checks 
currently done is given in Table 1, page 2. 

This chapter looks at such checks from the point of view 
of the Criminal Records Office and considers what information 
C.R.O. should disclose. It also considers what should. be 
included in Police reports. 

2. THE EXTENT OF POLICE RECORD CHECKS SHOULD, BE PUBLICLY KNOWN 

A list of all organisations who have approval from the 
Police Commission~r to have Criminal Records Office checks 
done, the purposes for which the checks are done, and the 
annual volume, of such checks, should be publicly available 
information. 

The Committee's view is that where records are ~,sed for 
purposes other than which they are collected, such uses 
should not be made in secret. This is particularly so when 
the information is regarded as very sensitive by its subjects 
as criminal records are) and when it is normally kept 
confidential by the record-keeper (as criminal records are 
kept by the Police). Public confidence in the ability of 
organisations to respect privacy requires that any non
routine uses of such information be conducted openly. Only 
if such non-routine uses are subject to public scrutiny can 
there by public confidence that the invasion of privacy 
which they involve is justifiable in the public interest. 

The Committee considers that this public notification should 
take the following form: 

(i) When the Commissioner approves a check of Criminal 
Records Office records for a new purpose, the 
organisation for whom the check is to be done, and the 
purpose, should be gazetted. This should apply both 
to direct "name checks'~ for the organisation and to 
checks for Police reports. 

(ii) The Police Departrnent~ Annual Report should list all 
organisations with current approval for checks to 
be done, the purpose of the Checks, and the number 
of checks done in that year. 

3. ONLY APPLICANTS SHOULD GENERALLY BE CHECKED OR REPORTED ON, 
fu~D NOT THEIR SPOUSES OR ASSOCIATES 

In general it can be argued that one person should not be 
prejudiced by another person's criminal record, as this is a 
matter over which they have no control. 
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It cannot be argued that a person who associates with a 
person with a criminal record should be prejudiced simply 
because of this because, first, this assumes that they 
know of the record and, second, this denies the convicted 
person the opportunity of rehabilitation. 

However, there must be some exceptions to this general 
rule. The most obvious is the case of joint applicants, 
whether they be directors of a company or a partnership 
applying for a licence, or spouses jointly applying to 
be adoptive parents. 

The main problem which public bodies face here, is where 
the application (or applicants) are really only a "front" 
for those who will effectively control a business which is 
being licensed. They will often be employees of the business. 
In some cases application forms require disclosure of the 
identities of employees, or of those with a beneficial 
interest in the business, and name checks are done on these 
people. Such disclosure requirements can, however, be easily 
avoided. More often, however, the licensing authority 
relies on the Officer preparing a Police report to become 
aware if such a situation exists when preparing his report, 
and to then obtain details from Criminal Records Office. 
This problem is likely to arise in areas such as liquor or 
motor dealer licensing but is also possible in such areas 
as charities and even the appointment of agents by the T.A.B. 
where it is expected that the agent's spouse will assist in 
operating the agency. 

A more difficult situation is presented by Police reports 
which comment on an applicant's past or current association 
wi~h people with criminal records as a reflection on the 
applicant's character, rather than any suggestion that he 
is a "front" for such people. 

The Committee's view is that such Criminal Records Office 
checks and comments in Police reports are in some cases 
justifiable and relevant. The following safeguards are 
proposed: 

(a) Reqular Criminal Records Office checks on persons 
other than applicants. 

(i) The fact that checks are done on persons other 
than applicants ("third parties") should be 
publicly known (see para 1 above) . 

(ii) The third party should be made aware that a 
check will be done, if possible. This will 
includ.e a statement on the application form 
(See Chapter 5, para 5.) 

(ii:L) Procedures to avoid disclosure of the third 
party's record to the applicant should be 
adopted (see Chapter 5, para 3). 

The Commissioner of Police has only agreed to regular 
Criminal Records Office checks on persons other than 
applicants in a few instances. The Committee 
considers that such approval should only be given in 
exceptional circumstances. 
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(b) Police reports mentioning persons other than applicants. 

The Committee recommends to Polj,ce Officers writing 
reports on applicants that they exercise great caution 
in referring to the criminal records of third parties. 
Other than such caution, the only realistic safeguard, 
in the Committee's view, is for applicants to be able 
to know the details of Police reports affecting them. 
Where such reports refer to the criminal records of 
third parties,this policy presents considerable dif_ 
ficulties. 

The procedure which should be followed is discussed 
in Chapter 10, para 9. 

4. \iHAT SHOULD NOT BE INCLUDED IN A C.R.O. CHECK? 

4.1 In Chapter 2 (para 2.5) the standard method of IIname checkingll 
Police records was described. It was pointed out that C.R.O. 
usually provides the public body doing the check with a 
resume of the person's record, but in some cases provides a 
photocopy. 

In Chapter 4, the question of what should be inCluded in a 
person's criminal record for employment, licensing, etc. 
purposes was discussed. The Committee's view is that, in 
general, the following matters should not be used for these 
purposes: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

arrests; 

dismissed charges and all charges not proceeded with; 

s556A dismissals, and s556A recognizances which have 
explred; 

juvenile offences where no conviction was recorded 
other current bonds s83(3); 

recognizances falling under 5579 after 15 years. 

At present, none of the above are included in resumes 
provided by the C.R.O. 

Ten Year Limit: It is the Committee's proposal that where 
questions are asked as to a personls criminal record, rarely 
should information be required or disclosed of convictions 
more than ten years previous to the said request. Thus if 
an applicant has had no convictions for a period of ten years, 
he will not have to disclose any convictions beyond that time. 
If, however he does disclose convictions within the ten year 
limit of the question, further enquiries as to convictions 
outside that period, may be reasonable in certain instances. 

The Committee's view is that there may be exceptional cases 
\'Ihere the public interest to be protected is so important 
that disclosure of these matters to public employers, 
licensing authorities or others is justified. But, if so, 
they should not be made available merely as part of a routine 
C.R.O. check. If the interest to be protected is sufficiently 
important to justify disclosure of such matters, then a full 
Police report giving full details of the circ1.nns"tances 
surrounding the matter should be obtained. Furthermore, there 
should be an opportunity for review of any decision made 
using information about such matters. 
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Routine C.R.O. checks should be limited to convictions, 
unexpired s556A recognizances, pending charges, and various 
matters which can be considered similar to convictions 
such as "9th Schedule" Offences. 

Adoption of these policies would lead to the discontinuance 
of the provision of photocopies of criminal records by the 
C.R.D. 

4.2 The provision of photocopies of the "Court Appearances!! 
side of the C.R.O. record card or the practice of making the 
card or copy available for the perusal of public sector 
bodies, should be avoided as it necessarily involves the 
disclosure of dismissed charges, s556A dismissals and other 
matters listed above in (i) to (v). The C.R.O. states that 
a photostat copy of the record is only shown to following 
N. S. 1'1'. public sector bodies: the Department of Youth and 
Community Services (Adoptions Branch) and the T~.B. (See 
Chapter 4, footnote 2). 

Similarly if details of records are given verbally to any 
bodies, this would involve similar dangers and should be 
discontinued. The Committee is only aware of such a 
practice existing with information given to the Scouting 
Association. Despite the Committee's reservations on such 
information being given to other than strictly public 
sector bodies it is aware of the peculiar problems associated 
with the appointment of supervisors to such organisations and 
their onerous responsibilities in the supervision of their 
charges. If it is determined that such associations should· 
receive criminal record information, it should be in the form 
of either resumes or full reports and subject~ the guidelines 
proposed in this rep~rt. 

5. SHOULD C.R.O. CHECKS BE LIMITED TO PARTICULAR CLASSES OF OFFENCES? 

At present, a C.R.O. check involved disclosure of all offencef-: .. 
in a person's record, irrespective of their relevance to the 
position, licence or benefit applied for. It would be 
deSirable, from a p:.-ivacy point of view, if C.R.O. resumes 
would be limited to include only offences relevant to the 
purpose for which the resume is provided. The Committee does 
not, however, believe that it is possible in most cases to 
neatly specify which offences are relevant. It would also 
considerably increase the administrative difficulties in the 
production of C.R.O. resumes. 

6. SHOULD THE C.R.O. DISCLOSE PENDING CHARGES? 

The C.R.O. is only required to disclose pending charges in 
response to requests made for checking of applicants for 
benefits or renewal of such benefits. Therefore unless 
otherwise ordered by a magistrate, pending charges should 
be disclosed by the C.R.O. (See Chapter 4, para 4.3). 
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CHAPTER 7: 

REPORTS ON BENEFIT-HOLDERS BY 

CLERKS OF PETTY SESSIONS AND OTHERS 

1. INTRODUCTION 

As mentioned in Chapter 1, there are as yet few organised 
methods for public bodies to be informed when current 
benefit-holders (as distinct from applicants) are charged 
with or convicted of offences. The most important practice 
is clearly the requirement on Clerks of Petty Sessions to 
inform some public employers (the Public Service Board and 
the Education Department), some professional registration bodies 
(concerning accountants, lawyers, auctioneers and agents, 
nurses, doctors, physiotherapists and optometrists - See 
Table 2, p 3, and the Department of Motor Transport (concerning 
licensed two truck drivers) when any of "their" benefit
holders are convicted or (in most cases) charged. 

The only other methods of surveillance of benefit-holders 
of any importance is that some licensees are re-checked 
against the Criminal Records Office files on annual renewal 
of their licence, and reports by the Department of Corrective 
Services to the Electoral Office concerning persons ineligible 
for inclusion on the electoral roll because of convictions. 
This chapter will not deal with these but the relevant 
schedules should be consulted. 

2. REPORTS BY CLERKS OF PETTY SESSIONS 

Appendix lC, page lists all public bodies currently receiving 
such reports and \<lhat they receive. The main questions which 
have to be considered are: 

(i) should reports be made at the charge stage or only 
on conviction? 

(ii) should convictions be automatically reported or only 
at the Courts? 

(iii) should s556A findings and juvenile offences be reported? 

(iv) who should the report go to? 

3. SHOULD PENDING CHARGES BE REPORTED? 

Most public bodies receiving such reports are advised when 
the person is charged, rather than when he is convicted, 
including the two largest recipients, the Public Service 
Board and the Education Department. The Committee has not 
objected to details of pending charges being included in 
Police record checks on applicants unless otherwise ordered 
by a magistrate (see Chapter 4, para 4), but there are 
two differences to consider here (Chapter 6, para 6). 
First, it may come to the attention of his fellow workers; 
even if the charge is dismissed it will still be recorded in 
the employer's records, and he is likely to feel prejudiced 
in the eyes of his superior officers despite the dismissal. 
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Secondly, in the Police record check situation there is at 
present no suitable independent body to decide whether, on 
a case-by-case basis, the charge is for an offence so 
relevant to the person's particular employment, profession 
or licence, that the arguments against disclosure of 
pending charges are outweighed by the public interest in 
disclosure as the Criminal Records Office is not aware of the 
full circumstances of the charge. 

Here, however, the Magistrate knows the details of the 
matter before the Court and is in a position to make case
by-case decisions. However the Magistrate might not be 
fully aware of the needs and requirements of the employer, 
licensing body or registration body of which the benefit
holder is associated. Such bodies could not be represented 
before the Magistrate to present their case for disclosure 
because, by necessity they would be made aware of the charge. 

Despite this it is the Committee's proposal that charges should 
not automatically be reported, but only on the order of the 
magistrate hearing the matter. 

A Magistrate should be empowered to make an order whl:n a 
person is charged or committed, either on his own motion 
or that of the prosecution, that the employer/registration 
body, etc. is to be informed of the chargelcommittal. The 
defendant should be heard on the motion. In making such an 
~der a Magistrate should consider: 

(i) the position held by the person charged; 

(ii) the seriousness of the offence of which the person 
is charged and its relevance to this position; and 

(iii) the risk to the public or some section of the public 
if such a report is not made. 

Where such a report is made at the charge stage, the Court 
should give the person charged a copy of the report which 
states that, if the charge is diSmissed, he should ensurEI 
that the employer or registration body's records are noted 
to this effect or the notification destroyed as in the case 
wit~ successful applicants for employment to Public Service 
Board who have a Police record. 

As with conVictions, the Committee has little evidence of 
actual harm being caused by such reports (Chapter 2, para 5.1) •. 

4. SHOULD CONVICTIONS BE REPORTED? 

The Committee does not object to automatic reporting of 
convictions because to insist on consideration of each 
matter by the Magistrate as to whether it should be reported 
would impose a considerable burden on Magistrates. The 
Committee considers that this could only be justifiable 
with pending charges because of the importance of the presumed 
principle of innocence until proven guilt, but no such 
prinCiple is involved in the reporting of convictions. 
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5. II 556As II AND .TUVENlLE OFFENCES 

The Committee considers that s556A dismissals and juvenile 
offences which have not resulted in a conviction (or s556A 
recognizance) may not need to be automatically reported, 
and if practical a procedure similar to that set out in 
para 3 above for pending charges might apply. This will 
make effective the protection given to such offences. The 
Committee does not object to the automatic reporting of 
s556A recognizances or juvenile offences where a conviction 
(or current s556A recognizance) resulted. However, the 
individual who is the subject of such reporting should 
receive a copy of the notification in all instances. 

6. WHO SHOULD THE REPORT GO TO? 

The main danger of reports on public employees is that 
details of the charge or conviction will become known to 
fellow employees with whom the person works on a day-to
day basis, causing him considerable embarrassment. 
Except Where a charge or conviction is such that a person's 
work is to be supervised, or disciplinary action taken against 
him, this should not occur, and steps to avoid it should 
be taken. Clerks of Petty Sessions currently make their 
reports direct to the Public Service Board and the Department 
of Education, rather than to the employee1s supervising 
officer or headmaster, so that, provided the Board and the 
Department are careful in using the informatiorJ., problems 
need not arise. This appears to be the case in all instances 
ot which the Committee is aware. 
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REQUIREMENTS ON BENEFIT - HOLDERS 

TO DISCLOSE OFFENCES. 

Benefit-holders (employees, licencees, holders of public office 
etc.) are not usually required by law to inform their employer, 
licensing body or other public body when they are charged or 
convicted of offences. The main exception to this concerns 
employees coming under the Public Service Act, 1902 and the 
Teaching Service Act,1970. 

Regulation 35(1) under the Public Service Act, provides that; 

IIIf any officer is charged before any Court with, or is 
convicted of any criminal or quasi-criminal offence, 
whether punishable by summary conviction or not, the fact 
shall be immediately report;ed 

(a) by such officer; or 

(b) by his superior officer, where such superior officer 
has knowledge of such offence and has reason to 
believe that such offence has not been so reported; 

to the Permanent Head and by him to the Board." 

Regulation 35(2) specifies those offences under the Motor Traffic 
Act, 1909, to which Regulation 35(1) applies. 

Regulation 32 of the Teaching Service Act imposes a similar 
obligat.ion to report to the Director-General of Education. 

,These Regulations require -the officer himself to report when he 
is charged or convicted. Such a requirement might be ineffective 
if not for the fact that Clerks of Petty Sessions are also 
required to report public servants or teachers who have been 
charged or convicted to the Board or Director-General (as 
discussed in Chapter 7). So a public servant or teacher who 
decides not to disclose runs the risk that the charge or 
conviction will be reported anyway and that as well as any 
possible disciplinary action because of the charge or conviction 
itself, he may also face disciplinary action for breaching the 
Regulations in failing to disclose. 

2. WHAT SHOULD AN OFFICER BE REQUIRED TO DISCLOSE? 

The Regulations require an officer to disclose pending charges 
which have not yet been dealt with by the court. charges which 
the Court has dealt with but has dismissed or where no evidence 
was offered, charges where the Court dismissed the matter under 
s. 556A, and juvenile offences where no conviction was recorded. 

The committee considers that the Regulations should be amended 
so that disclosure is not required in any of these cases. 

2.1 Pending Charges. In Chapter 7 paragraph 3, the Committee argued 
that pending charges should not automatically be reported by 
Clerks of Petty Sessions to employers, but only where a 
Magistrate so ordered if he considered this necessary in the 
public interest. This su.ggestion would be de:feated if o:f:ficers 
were themselves required to disclose all pending charges. 

2.2 Dismissed Charges. He should not have to report this (see 
Chapter 4 para 5). 
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S~56A Dismissals and Juvenile Offences. As with pending 
c arges, the committee considers that the protection to be 
given to s556A dismissals and certain juvenile offences which 
do not result in a conviction or a recognizance can only 
be made effective if no automatic disclosure by officers of 
such matters is reguired, but disclosure is only on the order 
of a Magistrate. tSee Chapter 7, para 5) The Committee 
does not object to the Regulations requiring disclosure of 
recognizances under s83(3) of the Child Welfare Act, 
s556A :recognizances ~ or juvenile offences where a conviction 
(s556A recognizance) resulted. 

'WHO SHClULD THE DISCLOSURE BE MADE TO? 

Regulation 35 requires a charge or conviction to be reported 
by the officer to his Permanent Head who, in terms of the 
Regulation, must report it to the Board. So in all instances 
the Head of the Department in which the person works is aware 
of the >offence. 

One problem with the Regulation is that it requires disclosure 
of. "any criminal or quasi-criminal offence", irrespective of 
the ser:Lousness of that offence or its relevance to the officer's 
position, because it is impossible to specify these matters with 
any precision for the mUltitude of different positions in the 
public Slervice. Therefore the Regulation requires disclosure of 
many charges which are irrelevant to the person's position. 

To require an officer to disclose such irrelevant charges to the 
Head of the Department in which he works raises a danger that 
the offence will become known to others in the Department with 
whom he works on a day-to-day basis, causing him unnecessary, 
but possibly severe, erobarrassment. It may also unnecessarily 
prejudicEl his relationship with the Departmental Head, or cause 
the offic:er to think that this relationship has been prejudiced. 

It can be argued that it would be preferable for the officer to 
be required to disclose the offence direct to the Public Service 
Board, with which he has less direct contact, thus minimising 
the likel;{ embarrassment and the likelihood of disclosure to 
those with whom he works on a day-to-day basis. 

The Board would then only disclose the offence to the Head of 
the Department in which he works if this is necessary for som~ 
further action to be taken and the Departmental Head should 
decide wha·t disclosure is necessary to senior officers under 
whom he wOlrks. Disclosure to others with whom he works (e. g. , 
clerical staff) is unnecessary and dangerous and should be 
avoided. 

In practice'. the officer appears to adopt the course 
most satisfactory to himself and accordingly we make no 
recommendation. 

PENALTIES FOR FAILURE TO DISCLOSE 

Because the Regulations are so broad they require officers to 
disclose offences irrelevant to their positions. Although it 
cannot be le:ft to the' officer to decide whether an offence is 
relevant or not. an officer's failure to disclose an offence 
which is, in fact, irrelevant, should not automatically result 
in severe penalties because of the failure to disclose, 
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EMT;.....Q· 
DISABILITIES OF FAIR PRACTICES. 

The Committee, in this Part of the Report, examines the 
disabilities which may arise from the disclosure of criminal 
recor::1 information. A structure of "Fair Practices" for the 
use of this information is proposed, in an effort to both 
ration~lise and minimise the effects of these disabilities. 
In association with the suggested "Fair Pr.;;;::tices", certain 
review procedures are proposed. 
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CHAPTER 9: 

DIS1BILITIES ARISING FROM CONVICTIONS 

AND THEIR ENFORCEMENT 

1. SENTENCE AND DISABILITIES 

Conviction for a criminal offence results in adverse con
s~I1.·'.';f:nces for the convicted person. These consequences can 
usefully be divided into two types: Sentence and 
Disabilities. 

1.1 The Sentence comprises those consequences explicitly 
imposed on the individual convicted, by the court, and can 
include imprisonment, probation, a fine or requirement to 
pay compensation. The sentence is completed when the fine 
or compensation is paid, or on the expiration of a set 
period during which the person's liberty of action is 
restricted. 

1.2 Disabilities, in contrast are those adverse consequences to 
the convicted person which the court does not directly 
impose, but which result from the fact of conviction. Unlike 
the court's sentence, these disabilities may las·t throughout 
a convicted person's life. Disabilities are of two main 
types: 

(i) Legal Disabilities. 

There are statutory prohibitions on some convic'!:ed 
persons obtaining licences or registration necessary 
for certain occupation, serving on juries, holCiing 
public offices and many other areas. Some prohibi
tions are explicit, whereas others provide that only 
11 fi t and proper" persons are eligible. A convicted 
person may also be able to be cross-examined in 
court proceedings in ways other people cannot. 

(ii) Social or Defacto Disabilities. 

It is generally not illegal (or ultra vires) for 
employers (public and private), insurers, voluntary 
organisations (clubs, trade unions, etc.) and others 
providing social benefits to discriminate against 
people on the grounds of their convictions, and this 
often occurs. Fears of such discrimination, even if 
unjustified, may also lead convicted people not to 
apply for such benefits. Less tangible forms of 
discrimination may also result from friends and 
acquaintances becoming aware of the conviction, 
resulting in loss of social opportunities, friend
ships, or esteem for the convicted person. 

Simple disclosure of the criminal record to another person 
may be regarded by the convicted person as a very adverse 
consequences, even if it results in no legal or social 
disabilities. The possibility of disclosure may lead some 
convicted people to avoid participation in many areas of life 

(1) The distinction is not completely clear-cut, e.g. a 
Court's suspension of a driver's licence may be the 
only sentence it imposes. But sentences and disabilities 
are usually quite distinct. 
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othcrlvise open to them. Similarly, the existence of an 
official record of conviction is in itself regarded as a 
stigma. 

These two types of disabilities overlap somewhat: "The 
line between social and legal consequences is somewhat 
tenuous. Some disqualifications and disabilities may be 
contained in regulations of non-Government bodies and a 
pursuasive argument may be made that such regulations 
belong to the "Globus normativus" or formalised body of 
law." (2) 

The table on the following page attempts to categorise 
The Principle Areas Where Disability May Arise From a 
Conviction. Both legal and social disabilities are present 
in many of the categories. 

1.4 Benefits. The existence of a "disability" entails a 
restriction on a person doing or obtaining something he 
wishes to do or obtain. He may wish to obtain a particular 
type of employment, licence, insurance, social welfare 
benefit, bail, electoral office, approval as a charity 
trustee or adoptive parent, or a lighter sentence. In a 
negative sense he may wish to avoid increased police 
surveillance, impeachment of his credit as a witness, 
loss of his children, or the disapproval of his neighbours. 

The attainment of items in the first group, and the avoidance 
of items in the second grou?, are referred to here as 
"benefi ts" . People who are currently enjoying a benefi t 
are referred to as "benefit-holders", and those who are not 
currently doing so but wish to are referred to as "applicants". 

2. LEGAL DISABILITIES 

2.1 Despite the somewhat tenuous nature of the distinction 
between the two aforementioned types of disabilities, it 
is necessary to discuss them in isolation, to a limited 
degree. Legal Disabilities have their basis in statutory 
provisions and therefore may require the employer or licensing 
body to take certain particulars of a criminal record into 
account and attach to such information differing degrees of 
disabilities. It may even be arguable that such provisions 
impose a duty on the instrumentality to make all reasonable 
efforts to obtain such criminal information as well as 
preclude it from considering other unspecified elements of 
a criminal record. 

Legal Disabilities create either an obligatory or discretionary 
obligation on the instrumentality to examine criminal record 
information. Certain such disabilities are absolute in nature 
and effect. 

2.2 "Legal Disability" is used to include both. 

"Provisions concerning convictions": 

(i) 

(2) 

statutes which specifically refer to convictions in 
imposing a disability (see Appendix 1 , page 84) 

Damask, M.R. "Adverse Legal Consequences of Conviction 
and their Removal, A comparative Study" (1968) 
Jnl. Criminal Law. criminology and Police Science 
Vol. 59 No.3 at p. 347. 
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TABLE 5 

THE PRINCIPAL AREAS WHERE DISABILITIES 

MAY ARISE FROM A CONVICTION 

(L) means usually legal disabilities; (S) means usually 
social disabilities; (L & S) means may be either. 

A. Loss of Employment Opportunities 

1. Public employment (L & S) 
2. Occupational licensing and registration (L) 
3. Private employment (S) 
4. Membership of Trade Unions (L & S) 

B. Exclusion from Social Activities (not occupational) 

5. Membership of voluntary associations (e.g. sporting and 
social clubs) (S) 

6. Positions of trust/responsibility in voluntary associations 
(e.g. governing bodies of charities; Scout or Police Boys 
Club Instructors) (L & S) 

7. Non-occupational licences (e.g. motor vehicle drivers, 
firearms, radio transmitter licences) (L) 

C. Political, Civil and JUdicial Disabilities 

8. Citizenship and naturalisation (L) 
9. Voting rights (parliamentary and municipal) (L) 

10. Holding public office (L) 
11. (i) elected (parliamentary and municipal) 

(ii) appointed (members of statutory bodies and 
commisions; Justices of the Peace; Special 
Constables, etc.) 

12. Capacity to litigate (L) 
13. Capacity to execute judicially enforceable instruments 

(e.g. contracts, wills) (L) 
14. Capacity to testify (L) 

(i) competence to testify 
(ii) impeachment as witness 

(iii) impeachment as defendant - witness 
15. Effect on trial of subsequent offence (L) 

(i) proof of guilt ("similar facts evidence") 
(ii) denial of bail 

(iii) effect on sentence 
16. Increased Police attention (e.g. surveillance, questioning 

concerning other crimes) (S) 

D. Restrictions on Freedom of Movement and Association 

17. Immigration; deportation; visas (L) 
18. Consorting and habitual criminals 

E. Loss of Property Rights 

19. Forfeiture of property (Ll 
20. Inheritance (L) 
21. Control of property (e.g. appointment of trustee to 

manage property) (L) 

F. Loss of Financial Benefits and Opportunities 

22. Insurance (e.g. motor vehicle, household, fidelity bond (8) 
23. Management of companies; registration of business, etc. (L) 
24. Social Services, pensions, workers compensation, etc. (L) 
25. Legal aid, criminal injuries compensation, etc. eL) 
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G. Loss of Domestic Rights 

26. Grounds for divorce (L) 
27. Parental rights (L) 

(i) adoption/wardship o£ convicted person's 
children without consent 

(ii) eligibility to adopt children 

H. Stigmatisation and Embarrassment 

28. Disclosure of conviction to £riends and acquaintances 
(e.g. by press reports, or by gossip) 

29. Existence o£ of£icial records of conviction (Police, 
Courts) (S) 

(This categorisation is based on that used in the Vanderbilt 
Project ( (1970) 23 Vanderbilt Law Review 929) but expa~ded 
tG include social as well as legal consequences of 
conviction. In all of the areas listed there are, or 
have been until recently, disabilities arising from 
convictions in Aus trali.a.) 
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"Character Test Provisions": 

(ii) statutes which do not specifically refer to 
convictions when imposing a disability, but 
require a person to be "of good character" I 
"a fit and proper person", etc. (see Table 1, 
Part A, page 2) 

2.3 Principles for Use in Considering Statute-based Disabilities 

The Committee considers that a number of principles can be 
set out as a guide to deciding to what extent a statute
based disability is justifiable for the protection of the 
public interest and to what extent it imposes an unfair 
burden on a convicted person. These principles can be applied 
in deciding: 

(i) whether to repeal or amend an existing statute
based disability; and 

(ii) whether and how to create a new statute-baDed disability. 

These principles are applied by way of example to some 
existing "statutory disabilities" as the principles outlined, 
but not all relevant disabilities are mentioned. Their 
application to these other disabilities can be seen in the 
Schedules to this report. 

2.4 Disabilities should b~ Protective, Not ~unitive 

A statutory disability should not be intended as a pUnishment 
to the offender (or a deterrent to other offenders). It is 
the function of the sentencing Court to decide precisely 
those matters, and a double punishment should not be provided. 
The purpose of a disability should be to ensure the reasonably 
necessary protection of the public and its interests, by 
ensuring that the offender is bnrred from, or removed from, 
those positions \'1here, by his conviction, he has shown himself 
to be a likely danger to the public and its interests, or to 
specific individuals and their interests which it is public 
policy to protect. 

Purely punitive consequences such as fines by an employer 
or reduction of salary, which involve no element of public 
protection, should not be a possible consequence of a 
disability. 

One slight exception to this is that, where the person's 
criminal conduct has also been to the direct detriment of 
the public body enforcing the disability (e.g. theft from a 
government department; drunkenness while on duty) it may be 
reasonable for disciplinary action to be taken by that public 
body (e.g. a fine, reduction of salary or demotion). 

Few existing statutory disabilities could be considered to 
be punitive in intent (whether they are administered 
punitively is a separate question), but there are some 
exceptions. 

The Transport Act, 1930, s 107, Government Railways (No.2) 
act, 1912 s80, and Public Service Act 1902, 561(1) (seeAppen
dix 1 , paragraphs Bl, B2) should be repealed because they 
allow non-protective punishments or discipline to be 
imposed for offences unrel-ated to employment and are thus 
punitive in intent. They should be replaced by a provision 
which allows dismissal, demotion or re-assignment where a 
person has been convicted of any offence such that they are 
not a fit and proper person to hold their current position, 
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i.~. a general character test prOVlS~Ol\ (llfft~l""'~ ,.,Il\llllitt.,ct 
during employment should still be SUbjl'l't t" .Iit."j \'1 i \I;\I'Y 

proceedings such as reduction in pay). 

2.5 Disabilities should be Capable of Flexible Application, and 
not Absolute Bars 

Disabilities which constitute an absolute bar on persons 
with certain classes of offences, without any possibility 
of consideration of the seriousness of the particular 
offence, any extenuating circumstances, or the rehabilitation 
of the offender, should be avoided. As, with sentencing, 
disabilities should primarily have regard to the offender, 
not the offence. 

For example, the Commp.rcial Agents and Private Enquiry 
Agents Act slO(6) (Appendi~ 1, para B3) should be repealed as 
an unnecessary absolute bar. The general "character test" 
provisions in the Act are sufficient for public protection. 
The Industrial Arbitration Act, 1944, s144 (see Appendix 1, 
para B7) should be repealed as an unnecessary absolute bar 
in the case of three minor offences unrelated to the licence. 
The general "character test" provisions in the Act for repeal 
of a licence are sufficient. Absolute bars which are 
permanent and thereby deny an individual any opportunity at 
all to show that he. has rehabilitated himself should be 
avoided .. They are fortunately rare. 

2.6 Disabilities should if po~,D1e be Restricted to Specific 
Classes of Relevant Offellc,';, 

If it is possible for the class of offences relevant to a 
particular disability to be clearly defined, the disability 
should be limited to these offences. In some areas it may 
be feasible to limit the disability in this way (of the 
existing disabilities limited to offences "involving fraud" 
or dishonesty punishable on conviction for imprisonment for 
three months or more": see Appendix 1 " para B40.,. 
This will, however, rarely be possible. For many positions 
cr functions it would be impossible to des crib.;; the re levan t 
offences by general terms such as "fraud or dishonesty". 
categorising all offences in terms of a set of general offence 
categories would also be difficult, but not impossible. It 
is similarly difficult to define. the "seriousness" of an 
offence in terms of the type of sentence given. 

This sentence based approach has, however, been taken in the 
Jury Act, 1977 and is the basis of the U.K. Rehabilitation of 
Offenders Act, 1974. 

Deciding what statutory disabilities are necessary for the 
reasonable protection of public and private interests while 
attempting to place the minimum necessary obstacles in the 
path of a convicted person's attempts to rehabilitate himself 
is a complex and difficult problem. No attempt is made here 
to say whether all existing statutory disabilities are 
necessary in the Dublic interest. In the Committee's view, 
most clearly are at the present time. 

2.7 There is little value, however, in attempting to limit 
d1sablli ties to extremE~ly broad categories such as "indictable 
offences", "felonies", "misdemeanours" or "abominable crimes". 
While the meaning of such terms may be clear at law, they are 
broad and bear little relationship to the seriousness of the 
offence or to particular classes of offences, so that they 
are of little value as a limitation on the scope of a statu
tory disability. Their meaning is', also unlikely to be clear 
to many offenders, making them unsure of their positlon 
without legal advice. 



- 58 -

In these cases, it may be preferable to have a general "character 
test" disability within the statute and rely on the existence 
of relevent review procedure to ensure judicial supervision 
,1i' 1 t I;; !'t!asonabl? application. 

"~'h,I\"h'tl'I' 'I'c'!'l" \'t'\.l\-\':3LOI\Il ,1'\\\ I'{!'J;.I\ \,\a,,:'\ III \"''' -----....... -- - ---- - -- ~- -"':"'- .... -.~ ... --' --. 
The "character test" provisions in existing Acts (see 
Appendix 1 , part A, page 84) vary considerably in their 
wording. Wordings include: 

- "not of good fame or character" 

- "not a fit and proper person to hold a licence" 

- "not of good character" 

- "not in all respects a fit person to hold the (licence)" 

- "not of drunken or dissolute habits or otherwise of 
bad repute" 

"not of good repute and '" a fit and proper person to 
fulfil the responsibilities of a parent". 

2.9 These varieties in wording (and further variations in other 
jurisdictions) seem to have been sufficient to prevent a 
coherent body of law developing (from appeals against 
administrative interpretations of such provisions) to give 
judicial guidance as to what types of convictions are relevant 
to what licences, types of employment, and other benefits 
where a statutory disability applies, and what other factors 
should be taken into account. The reported cases seem to 
mainly concern admission to the legal profession. The Courts 
in caseS which concern other disabilities have relied heavily 
on the cases concerning the legal profession, and this may 
involve a danger that unrealistic standards will be developed 
in occupations and other areas involving duties and 
responsibilities bearing little similarity with those of the 
legal profession. 

In Sakellis, a 1968 case concerning the licensing of a commercial 
sub-agent, it was said that, although the expression "fit and 
proper person" admits of different standards of knowledge and 
atility for different occupations, there can be no different 
standardS of honesty in different occupations: A man is 
either' honest or he is not, and in my view if he is not he 
is unfit for an¥ licence of the pres.ent type granted by the 
public" ( (1968) 1 \'In(NSW) 541 at 548). It seems that 
"honesty" here refers to people who are IIpossessed" of a 
moral integrity and rectitude of character so that they may 
safely be accredited by the court to the public as fit, without 
further enquiry, to be trusted by that public with their most 
intimate and confidential affairs without fear that that 
trust will be abused" (Ex Parte Mea~her (1919) 19S.R. (NSW) 
433 at 442). The scope of "licence,s) of the present type" 
may only refer to licences Which "are only to be granted, 
after a judicial proceeding in a courtll (Sakellis p 543), in 
which case this places the Court "in a similar position to 
the Supreme Court in considering the readmission of barristers 
or solicitors". 

Similarly \1 in Re Arnold (1932) 11 LVR 14 at 14) Pike J. said, 
when consi.dering an Act which required an applicant to be 
registered as a land agent to satisfy the court of his 
"good fame and character": "I think the same principles 
should be applied in an application by a person to be 
registered as a land agent as are applied by the Supreme 
Court when dealing with either applicants to be admitted as 
articled clerks or applications by solicitors, who have been 
struck off the roll, to be readmitted to the roll". 
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"Fit and proper person" and "good fame and character" arC' 
two of the most common expressions used in statutory 
disabilities. To the extent that there are some uniform 
principles developing, these cases indicate that, at least 
in some areas, courts are likely to impose very high standards 
in differing occupations and other areas. 

2.9 Despite the variety of wordings of "character test" 
provisions the Committee does not consider that there is any 
need for greater uniformity in existing provisions. Two 
possible methods of achieving greater uniformity were 
considered and rejected: 

(i) Repeal of all existing provisions and replacement 
wi th a standard form "character test" is not feasible. 
Most existing character tests are designed to allow 
the consideration of many matters other than 
criminal records, matters Which vary considerably 
between provisions. Any such chance would involve 
detailed investigation of its likely effects in each 
particular context, and there is no justification for 
the amount of work this would involve. 

(ii) Alternatively, an enactment could aim to uniformly 
alter the interpretation of existing provisions, 
insofar as criminal records are under consideration 
in the assessment of character, but without any 
alteration to the wording of existing sections. This 
was also considered unnecessary at the present time, 
as well as posing considerable drafting difficulties 

2.10 The Committee considers that greater uniformity in the 
wording of "character test" disabilities should be sought in 
those provisions to be included in future legislation. The 
Committee prefers a wording such as "a fit and proper person 
to hold the position" (or "hold the licence" or "fulfi 1 the 
responsibilitias of a parent" or whatever words are more 
appropriate than "hold the position") . 

3. MECHANISMS OF ENFORCEMENT OF DISABILITIES 

3.1 The effectiveness of both legal and social disabilities 
within a society depends on two things: 

(i) Their voluntary observance by convicted persons, 
i.e. by convicted persons simply not applying for 
any positions or licences from which they are 
excluded, or not attempting to do anythi~g from which 
they are disqualified: and 

(ii) The enforcement of the disabilities by agencies of 
social control within the society when they are not 
voluntarily observed, i.e. by licensing bodies 
knowing to refuse licences to convicted persons who 
apply for them: by private employers knowing to 
reject job applicants: by the Electoral Office or 
the Sheriff knowing who to remove from an electoral 
or jury roll. 

3.2 The principle requirement for an effective mechanism of 
enforcement of these disabilities is information: The 
relevant agency of social control (e.g. government 
department, licensing body, employer, insurer) must be able 
to know that its subject (employment, licence, adoption, or 
insurance applicant: public servant: juror, elector or 
licensee) is a person whose convictions make him subject to 
a disability. 



- 60 -

3.3 There are three possible sources of this disclosure: 

(a) by the subject himself to the agency; 

(b) disclosure by some third party to the agency; and , 

(c) observation or foreknowledge by the agency itself, of 
the conviction. 

The mechanisms involved in such disclosures has been 
discussed in Chapters 3 - 9 and certain policies have been 
suggested in relation to these practices. 

The enforcement of disabilities is usually achieved by a 
combination of two or more of these mechanisms, e.g. a 
question on an application form, answers to which are 
verified by a check of Police records. The use of one 
mechanism may enhance the effectiveness of another mechanism, 
e.g. in the case given, if an applicant knows his answer is 
going to be checked he is likely to be more truthful 
and may reveal information which is not in fact in the 
police records. So the enforcement of a disability is 
usua.lly a three-way relationship between the agency of 
social control, the subject of the conviction, and a third
party source of information. 
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CHAPTER l(): 

FAIR PROCEDURES FOR USE 

OF CRIMINAL RECORDS 

1. INTRODUCTION 

The previous nine chapters have discussed four means by which 
public bodies obtain information about people's criminal 
records: questions asked on application; Police record checks 
and Police reports on applicants; reports on benefit-holders 
by Clerks of Petty Sessions; and requirements on benefit~ 
holders to disclose offences. These chapters have concentrated 
on what information can properly be obtained by these methods, 
and under what circumstances. 

This chapter now turns to the question, given that criminal 
record informat.ion has been properly obtained, what procedures 
should public bodies observe to ensure fair use of the 
information? The Committee's view is that privacy is not 
only a qnestion of what information about a person is 
disclosed: for privacy to be adequately protected, information 
which is by its nature prejudicial must only be used accord
ing to clear and fair procedures if injustice is to be 
avoided. Only if such fair procedures are adopted can the 
invasion of privacy involved in the disclosure of the inform
ation be justified. 

The procedures recommended below are mainly concerned with 
Police record vhecks and Police reports, but are applicable 
to any use of criminal record information, no matter how the 
information ~as obtained. 

2. AN APPLICANT'S CRIMINAL RECORD SHOULD NOT BE INITIALLY CONSIDERED 

An applicant's criminal record should not be considered until 
a decision has been made as to whether he would otherwise 
be a successful applicant, so that it is clear whether or 
not the criminal record was the reason for refusal. If so, 
this should be noted on the application form. An explanation 
as to the effect of a criminal record, should be made on the 
applicati<n form (See Chapter 11, para 4.5). 

Criminal record information is likely to prejudice a decision 
maker against a person. Given a choice between two applic~nts 
of otherwise similar qualifications t one of \'lhom has a 
criminal record, it seems reasonable to assume that many 
decision-makers would be likely to prefer the applicant without 
a criminal record even though they might, given no other 
choice, be satisfied with the applicant with the criminal record. 
For people with criminal records to be given a reasonable 
chance to rehabilitate themselves, the Committee considers that 
it is important that they not be put in this position. If 
they are acceptable applicants despite their record, then 
another applicant should not be preferred over them unless 
their criminal record is clearly relevant. 

In other words a criminal record not be used as prima fi1Cil' 
evidence of ~rit, with which to discriminate between 
applicants, but rather only be taken note of wh0rc it acts 
as some form of bar to otherwise successfu~ or selccted 
applicants. 

This problem can be avoided if the criminal records of applicants 
are simply not considered until one applicant has been 
selected as otherwise the most suitable applicant (in competitive 
applications) or as a suitable applicant (in non-competitive 
applications). Only then shOUld the person's record be 
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considered l and only as to whether it is so serious that it 
makes him an unsuitable applicant (and not whether it makes 
some other applicant more suitable) . 

The srreatest practical difficulty in doing this is in the 
area of employment. The Public Service Board's employment 
practice exemplifies that recommended by the committee; there 
are no questions concerning criminal records on the 
application form or asked in interviews, and no criminal n:;cord 
chec~ are done until one applicant is selected as 
suitable for the position. So a criminal record only has 
any effect if it is so serious as to disqualify an other
wise suitable applicant. 

The Public Transport commission takes a different approach 
in relation to non-competitive positions which the Committe~ 
also supports: the application form does ask for disclosure 
of the applicant's criminal record, but Personnel Officers 
are instructed to first decide whether the applicant is 
suitable for the position without regard to his record, and 
only then to consider whether the record constitutes a bar. 
They are required to note on the application for whether or 
not the criminal record was the reason for their decision, 
and inform the lapplicant of this. 

Another reason :Eor this approach is that, if the applicant 
is to be given iiny opportunity for review of decisions based 
on their criminal records (see Chapter 11) , it must be 
clear whether Ol~ not a decision has been made on this basis. 

3. THE DANGER OF· "NAME CHECKING" WITHOUT FINGERPRINTS 

3.1 The Central Card Index at the Criminal Records Office (C.R.O.) 
of the Police Department, the only record system which is 
searched fox pre-employment checks, is based on fingerprint 
verification, although the files are stored alphabetically 
under surnames. A file on a new person is only created if 
fingerprints were taken at the time the person was charged 
or convicted. No further charges or convictions are added 
to the file unless accompanied by further fingerprints and 
a Police Fingerprint Officer verifies that the two sets of 
prints are identical. Fingerprint verification is also 
generally used bl:fore any records are provided to courts for 
consideration in sentencing and in bail applications (at 
least for more sl~rious offences). Because of fingerprint 
verification. the Criminal Records Office is able to maintain 
an extremely high degree of accuracy in its records, 
commensurate with the sensitivity of those records. 

3.2 Most checks of applicants for public employment, licences, or 
other reasons, against C.R.O. records do not, however, involve 
fingerprint verification. They are only "name checks", the 
standard procedure for which has been described in Chapter 2 
para 3.1. Generally, the only information provided for 
C.R.O. for the purpose of the check is the ft',ll name and date 
and place of birth of the applicant, although the applicant1s 
current address and height and weight are also sometimes provided. 

Fingerprints of the person to be checked are only provided 
for the applicants for employment in the Police Force and 
as Prison Warders. Fingerprint checking can only be done 
by highly trained specialists, who are in heavy demand for 
Police investigative work. Whereas a name check can be done 
in minutes .for a relatively ineJeperienced clerk, a fingerprint 
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check could taKe a trained officer up to an hour. The cost 
of fingerprint checking, and the scarcity of police resources 
mean that it is impossible for fingerprint checks to be done 
for the volume of pre-employment checks cur.rently conducted 
in N.S.W. It is also possible that some employers who have 
checks done would be reluctant to ask applicants to be 
fingerprinted. 

3.3 The Committee Sees three problems which can arise from "name-
checking" : incorrect iden ti ty; inaccurate records; and 
w1explained information. 

(a) Incorrect Identity. 

Problems of mistaken identity can arise from name-checking 
in three ways: 

(i) There are a small but significant number of 
people who share identical names and dates of 
birth. 

(ii) If the name and/or date of birth of the person 
checked is very similar but not identical ''"0 
a person listed, the C.R.O. will advise that 
one "may be identical with" the other. 

(iii) A person who is arrested may dishonestly give 
the Police a wrong name and address (criminals 
often use aliases and stolen identities) . 
Illhile this is not a real problem where any later 
(::hecks are verified by fingerprint comparisons, 
it does raise real problems of possible mistaken 
j,denti ty when only name checks are done. 

In each case, unless there is further verification of 
an apparently positive check, exclusion from employment 
or some other benefit will have to be made o~ an 
uncertain basis. The Police Department recognizes this 
and <;roes to some lengths to insist that name checking is 
not a positive means of identification by st~nping 
warnings on all criminal records information they provide 
that "in the absence of fingerprints positive identifica
tion cannot be established" (as described in Chapter 2, 
para 3.3(e) ). 

The committee's view is that there is only one possible 
way to overcome this problem: any person who is to be 
refused employment or some other benefit because of an 
apparent positive check should first be told that this 
is the case and asked to confirm that the record does 
in fact relate to him. If he confinns that it is, 
then the check ha~ been verified. If he denies it then 
the employer can require him to produce such proof of 
identity as is necessary to resolve the matter including, 
if necessary, a fingerprint check. 

(b) Inaccurate Records. 

First, it is possible that, because of an administrative 
error, the C.R.O. record is inaccurate or incomplete. 
As an example, the Committee is aware of a case of a 
person ~ismissed from employment by a N.S,W. public 
authority because a criminal record check revealed in 
error that he had a conviction in another State. In 
fact he had successfully appealed against this conviction 
but th~ Police Force of the other State had failed to 
notify the N.S.W. C.R.O. of the appeal. such errors 
will be rare, but in any system which involves the volume 
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of records (over 1 million) and the volume cf enquiries 
per year (over 300,000 for police and non-police purposes) 
handled by the C.R.O., it would be unrealistic not to 
expect human beings to make some mistakes. The best way 
to ensure that the record obtained in a positive check 
is accurate and complete is to ask the person concerned. 

(c) Unexplained Information. 

Another problem can arise even if a record is accurate 
and does relate to the person concerned. A simple 
statement on a criminal record check that a person was 
convicted some years ago of, say, drunken driving, will 
fail to give any indication at all of that person's 
current character or the degree of risk he poses to the 
public interest if, in the intervening years, he has 
attended Alcoholics Anonymous and has not touched 
alcohol for two years. This problem of unexplained data 
is compounded by the brevity of the conviction details 
provided by the Police where only a 'resume' is given 
(See Chapter 2, para 3.3). Simple descriptions such as 
"stealing" or "assault" can contain within them offences 
varying enormously in degrees of seriousness. As 
details of sentences are not always given in such resumes 
the severity of the sentence cannot be used as a guide 
either. The problem is at its worst where (as in the 
checks conducted by the Public Service Board for 
departments and authorities with a delegated right to 
employ) t~e person doing the check has not interviewed 
the applicant, nor has the interview record to consult, 
and so has no context at all in which to consider the 
information. 

The Committee considers that any person who may be refused 
employment because of his convictions should be given 
the opportunity t.o provide further information which may 
put those convict:ions in context. By this we do not 
mean that the employer· should be obliged to listen to 
excuses such as allegations of Police fabrication of 
evidence ~;hich attempt to deny t-.bat the conviction' was 
proper" ~or should he be obliged to debate employment 
policies with disgruntled applicants. But he should be 
willing - and, in fact, desirous - of obtaining the full 
details of the conviction and details of any changes in 
the person's circumstances since that time. 

4. THE REMEDY: NO ADVERSE DECISION WITHOUT AN OPPORTUNITY FOR PRIOR. 
DISCUSSION 

4.1 Because of the problems of incorrect identity, inaccurate 
records and unexplained information, the Committee considers 
that a final decision to reject an application (or to take 
any other adverse action against a person because of his 
alleged record) should not be made until the person has been 
given adequate opportunity to discuss the record in order to: 

(i) verify that the record relates to him; 

(ii) check it for accuracy; and 

(iii) explain the full detail of the occurrences and their 
relevance to his current character. 

Where the information is obtained on a "name check", all three 
reasons apply. Where the re.~t:ord is disclosed by the applicant 
himself the third reason for discussion still applies: the 
full context of a conviction cannot often be set down in a 
few lines of an application form. 
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4.2 Adoption of such a policy of discussion would change the 
current practices of some public employers and other public 
sector users Qf criminal records. Some already use the 
procedures recommended by the committee. 

When the Committee surveyed the public employers conducting 
name checks ';:'f) applicants in November-December 1976 it found 
that a number had a policy of refusing to inform applicants 
if an alleged criminal record was the reason their application 
was rejected (Department of Main Roads; Board of Fire 
Commissioners). Some were willing to tell the applicant if 
this was the reason if specifically requested to do so by him 
(Department of Education; Central District Ambulance; 
Metropolitan Water Sewerage and Drainage Board). Only the 
Totalisator Agency Board, the Public Transport Commission 
and the Sheriff had policies of always disclosing an alleged 
record to the applicant and discussing it with him. The 
Public Service Board, the largest non-Police user of criminal. 
records, had followed a policy of only disclosing that a 
criminal record was the reason for rejection if specifically 
asked. In October 1976, following recommendations from the 
Committee, the Board adopted a policy of offering applicants 
50 rejected the opportunity to discuss the refusal reason 
on a trial basis. The Premier, at the suggestion of the Board, 
has recently written to the various statutory bodies conducting 
name checks on applicants, suggesting that they might adopt 
a similar policy to the Board to extend the trial which 
appears to be working satisfactorily. 

Checks done on licence applicants are usually discussed w'i th 
the applicant if a record i~ revealed, either with the Police 
Officer preparing a report on the applicant, or with the 
licensing body. Disclosure of reasons for rejection of an 
application is usually required by statute. 

Outside the licensing area, however, there are a considerable 
number of situations where public bodies either ~'efuse to 
discuss alleged criminal records which affected their decisions, 
or will only do so if specifically asked, including in the 
following areas: selection of juries; appointment as a 
Justice of the Peace; members of governing bodies of c;harities; 
Scoutmasters; and applicants for visa certificates. 

For full details see the relevant Schedules. 

Adoption of the Committee's policy would require these bodies 
to change their practices. The disclosure procedure) recommended 
by the committee is set out in paras 5 to 8 below. 

5. "AUTOMATIC DISCLOSURE" 

The public body should initiate contact with the p(~rson to 
invite discussion, and should not only do so on request. The 
Committee's view is that disclosure of an alleged record to 
a person who may be refused employment or any othelr benefit 
because of it should be "automatic" in the sense l;hat it should 
be initiated by the employer and should not depend on the 
applicant requesting reasons for refusal. There are two reasons 
why automatic disclosure is necessary. 

First, an unsuccessful appl:lcant is unlikely to assume that 
he has been refused a position because of a cri&inal record 
check. He will probably be unaware that criminal record 
checks are done. If he has been refused a competitive 
position he is likely to assume that a better qclalified or 
otherwise more suitable applicant was preferred at the 
interview stage, not realising that he was the preferred 
applicant. Victims of identit' errors who do not in fact 
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have a criminal record at all are, of course, most unlike ly 
to think that an alleged criminal record could be a problem. 

Secondly, many employers adopt a policy of not discussing 
reasons for refusal of employment with unsuccessful applicants. 
An applicant who knows of this policy is therefore likely 
to assume that it is a waste of time to ask for refusal 
reasons even if he suspects a criminal record check may be 
involved. 

The Committee's view is that a policy of verifying and 
discussing alleged criminal records cannot be effective 
unless the employer initiates the disclosure. 

6. CONTACTING THE APPLICANT. 

Contacting the applicant should avoid disclosure to third 
parties. Care must be taken that an applicant's convictions 
are not inadvertently disclosed to others. Many people have 
concealed their past convictions from their spouses. It is 
also a fact of life that many spouses open each other's 
mail. Therefore it would not be appropriate to write to a 
person asking them to make an appointment to discuss "their 
criminal record" a'in give details of such record. 

If writing is preferred, the Committee considers that some 
form such as the following is appropriate: 

"Dear Mr. X: There has been a query in relation 
to your application for a position as a 
Would you please contact (Name of personnel office or 
other ap~ropriate person) on (telephone No.) to 
arrange an interview before (suitable date) if 
yCJU are still interested in the position." 

It will often be more practical for the public body to ring 
the applicant direct and ask him to come in for an interview, 
or, in some cases, for an officer of the public body to call 
and interview him. 

7. PERSONAL INTERVIEW PREFERRED TO TELEPHONE DISCUSSION 

The Committee does not think that the alleged record should 
be discussed with the applicant by telephone, both because 
of the possibility of inadvertent disclosure, and because 
applicants are likely to feel inhibited from freely discussing 
the matter. An interview is preferred, unless he specifically 
requests telephone discussion. 

B. METHOD OF DISCLOSURE TO THE APPLICANT 

The Committee's view is that the full detail that has been 
received from the C.R.O. should be read out to the applicant. 
If he requests to see the written report the request should 
be granted. He can get a complete copy from the Police 
Department if he wants one. 

An exception should be made in the case of visa certificates, 
a copy of which should be available to the applicant. As it 
is not possible to ensure that other countries' Consulates 
will disclose and discuss alleged criminal records included 
in visa certificates with applicants for visas, the applicant 
should be informed by letter from the POLice Department that 
the copy of the report provided in his case will be retained at 
Poliee Headquarters for him to collect, if he wishes to do so, 
for 30 days. 
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9. COrIES OF POLICE CHARACTER REPORTS SHOULD USUALLY BE AVAILABLE 
ro A PERSON ADVERSELY AFFECTED 

If an application is to be rejected (or other adverse action 
taken) because of disclosure of a criminal record as part 
of a discursive Police report (which also contains opinions 
about the applicant's character, honesty, activities, etc. or 
about other people) he should generally be given a copy of 
the report to read a'l: the interview (if he requests an 
interview to discuss the reason for refusal). (For a 
description of Police Reports, see Chapter 3, para 3.1, 
page 19).' The Committee has proposed very few limitations 
on what types of criminal record information Police Officerll 
should be able to include in their Reports, and has argued 
that in some cases they should be able to refer to dismissed 
charges, s556A findings and other matters which should not 
generally be disclosed and which would not be included in an\y 
C.R.O. resume. Because Police Officers have such latitude 
as to what they can include in a report, it is vitally 
important that the applicant also be aware what has been 
included, so that he can give his views on the circumstances 
and relevance of these matters to the licensing or other 
decision-making body if he wishes to do so. 

The Committee also considers that, if Police Officers preparing 
such reports did so in the knowledge that the Report was lik\:!ly 
to be seen by the applicant and any opinions or alleged fact!. 
which could not be substantiated contested by him, then this 
would ensure that Officers took due care in preparing such 
Reports. This occurs to some degree at present because, if 
an unsuccessful applicant appeals against the refusal of a 
licence, the Police Report involved will usually be evidence 
in the appeals proceedings and therefore available to the 
applicant. The Committee does not think that the applicant's 
abi li ty to see the Report should depend on his taking the 
costly step of appealing. In some cases disclosure of the 
contents of the Report at the point of refusal may convinae 
the applicant of the futility of an appeal. 

There may, however, be some cases where disclosure of a 
Police Report to the applicant would not be proper, because 
this would: 

(a) disclose the ~dentity of an informant; 

(b) disclose information provided on a confidential basis; 

(d) disclose ~olice intelligence information. 

Such disclosure may not be in the interests of law enforcement 
and could cause unnecessary inhibition to be placed on certain 
sources of legitimate information. The Committee considers 
that in such cases the Police Commissioner should certify 
that it is not in the public interest for such a Report to 
be disclosed to the applicant. If the applicant does request 
an interview, the Report should be sent instead to the 
relevant appeals body, if such exists (see Chapter 11) or to 
some other designated independent party (possibly the 
Ombudsman, the Privacy Committee, or the Police Complaints 
Tribunal if it is established) to inspect on his behalf and 
disclose as much to him as is possible. 

10. NOTIFICATION OF REVIEW PROCESS AND ALTERNATIVE OPPORTUNITIES 

If the application is rejected (or other adverse action taken) 
the person should be notified of any review rights he has. 
(See Chapter 11) He should be told if there are any other 
similar positions, licences, etc. for which his record might 
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not be preclusive and after what period of time(if any) 
there would be som& chance of a further ap~lication by him 
being considered. 

11. PROCEDURE WHERE A CHARGE IS PENDING AGAINSI1' AN APPLICANT 

Where a charge is pending which, if a conviction, would 
result in refusal of an application then 

(a) wherever possible, a decision should be deferred until 
the charge is heard; or 

(b) wherever possible, the application should be approved 
(on probation, if possible) subject to appropriate 
supervision until the charge is heard. 

12. NO RETENTION OF CRIMINAL RECORDS AFTER USE 

The Committee seeks to ensure that information of a potentially 
prejudicial nature, such as criminal records, is not retained 
by organisations for longer than they have need to retain it. 

(a) Unsuccessful applicants. 

The Committee considers that there should generally be 
no need for public bodies to retain criminal records of 
unsuccessful applicants for longer than a few months. 
When an appeal against the decision can be made, re.tention 
for t;'e period during which an appeal is possible will 
be necessary. In other cases retention for a feH months 
may be nscessary in order to answer any queries by those 
applicants who did not respond to the invitation to 
discuss the record before the decision to reject was 
made or to answer representations made on their behalf. 

Some employers retain the criminal records or an unsuccessful 
applicant so that if a later application is received 
from the same person a C.R.O. check will be unnecessary. 
The Committee does not support this practice as it can 
result in criminal record information being retained by 
a government department which is likely to use very 
little of it ever again. Furthermore, when it is used 
again it will be out-of-date and may be incomplete or 
inaccurate (e.g. if a conviction has been successfully 
appealed against or a charge dismissed). In the Committee's 
view it is far better for criminal record information 
to be stored in one location only, the Criminal Records 
Office, wherever possible. A new check should be done 
each time a person applies. 

The Public Service Board destroys its records on 
unsuccessful applicants within six months. The Public 
Transport Commission retains th.em in both its Security 
Servic.e and in its employment section. The Committee 
considers that the Commission and other employers should 
adopt practices similar to the Board. 

(b) Successful applicants. 

Where an applicant is employed despite a criminal record 
the position is more complex. There may be some cases 
where a person has been employed despite his record but 
only on the basis that his work will be closely superviseq 
because of it, or on the basis that certain transfers and/or 
promotions may not be available to him. In these cases 
the record will have to be retained, but otherwise the 
Committee is of the opinion that the record should be 
immediately destroyed. Generally, neither his immediate 
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superiors nor his fellow workers should be made aware of 
his record, and there is often some danger that this can 
occur if personnel files or other files containing criminal 
records, are accessible to office staff. 

The Public Service Board's practice is to destroy the record 
within six months, and only to inform the Department in 
which the person is employed that he has a record at all 
in exceptional circumstances such as where supervision is 
necessary. Most of the other employers retain the record at 
least until the person ceases employment. The Committee's 
view is that the Board's practice is preferable. 

An exception may need to be made where an application has 
generated a considerable amount of correspondence touching 
on the person's criminal record. It may be impossible to 
delete details of the criminal record without making this 
correspondence meaningless. 

(c) During employment, licensing it would not only be in the 
interests of privacy to destroy all criminal record 
information after the decision on the application has 
been made, but it would avoid the reliance on out of 
date information if new checks were requested should the 
employer or licensing body consider this to be necessary 
at a later stage. 
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CHAPTER ll: 

REVIEW OF DECISIONS WHERE 

CRIMINAL RECORD INFORMATION WAS A F~CTOR 

1 , INTRODUCTI0'tl 

Most disabilities arising from convictions are imposed at the 
discretion of a decision-maker, rather than a;s the result of 
strict application of a rule. The Committee has argued that 
discretionary disabilities are usually preferable to 
inflexible ones (see Chapter 9, para 2.7). These discretionary 
disabilities may be either statutory (as j.n licensing 
legislation with "character test" provisions) or non-
statutory (as in employment decisions). 

Most disabilities are initially imposed as an administrative, 
rather than a judicial decision. Rarely is a disability 
imposed by the sentencing Court (some driver's licence 
disqualifications are exceptions). Disabilities are usually 
imposed by an administrative or executive body, such as an 
employer, a licensing body, or a Minister. In licensing 
there is usually a right of review to Court against a 
refusal to licence a person because of his criminal record, 
or a revocation of his licence. There is often a right of 
review available to a current employee of a public body dis
missed because of a conviction, but never in the case of 
unsuccessful employment applicants. Review rights exist 
against some administrative decisions involving criminal 
records (e.g. governing bodies of charities, adoptive 
parents) but not in other areas (e.g. appointment of Justices 
of the Peace). 

2. REVIEW OF DECISIONS 

There should be a review of the discretionary imposition of 
a disability because of person's criminal record. This may 
take many forms: 

(a) an internal review at a higher level, 

(b) another non-judicial body, or 

{c) a judicial or quasi-judicial body. 

The selection of the appropriate review procedure should be 
left to the individual~body concerned. The Committee believes 
that the mere existence of a simple review procedure will 
minimise the number of occasions it is used in practice. 

The Committee has not argued in this report that disabilities 
because of conVictions, should only be imposed by a judicial 
body (whether the sentencing Court or otherwise). The report 
has accepted throughout that a large number of public bodies 
should be able to make decisions adverse to people on the 
basis of their criminal records. 

The use of oriminal records is a privilege available to 
some public bodies. The acceptance of a review procedure 
is the price that should be paid for this privilege. 
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3. EMPLOYMENT APPLICATIONS 

Such an opportunity for review is a completely novel 
proposal only in the area of employment applications. 
Employment applicants have, as yet, been given few of the 
rights and protections available to employees. 

If a quasi-judicial review was considered appropriate, the 
Crown Employees App.eal Board already has experience in 
dealing with the effect of criminal records on public 
employment in a number of areas (1). 

This review would only influence the particular decision if 
there w~re no other suitable applicants or was no urgency to 
fill the position. If this was not the case another 
applicant may be chosen. This review would determine whether 
the person should be barred from that type of position in 
the f~ture. The review body could also give any other 
relevant directions appropriate to the particular case. 

4. CORPORATE AND JOINT APPLICAl~TS 

A problem ari~es where the applicant is a corporate body, an 
unincorporated aSSOCiation, a partnership, or some other 
type of joint application. If the application is refused 
because of the criminal record of one of the directors, 
partners, etc., who should have the right of review? 

If only the company, association or partnership as a whole 
is entitled to a reView, it may choose not to exercise it 
but prefer instead to use its constitutional or contractual 
methods to remove the person with the criminal record and 
apply again. If this occurs then the individual who has 
been declared not to be a "fit and proper person" has no 
redress against this attack on his reputation despite the 
existence of a right of review. 

But if the individual concerned was entitled to a review 
and utilizes it against the wishes of his fellow directors, 
partners, etc. he could seriously disrupt the operation of 
the company, club or partnership. It seems that the review 
should, therefore, remain an entitlement which has to oe 
exercised jointly. 

\'/hat is needed is some novel remedy, falling short of a 
right of a review, whereby the individual can seek a declaration 
from the appellate body that the decision that he was not 
a "fit and proper person" was wrong, without this altering 
the status quo. 

'(1) See Crown Employees Appeal Board Act, 1944, second schedule. 
e.g. The Board of F'ire Commissioners 

The Commissioner for Main Roads 
The Commissioner of Police 
The Grain Elevators Board 
The N. S. vJ. Ambulance Board 
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CHAPTERS 12 AND 13 

PART E 

CONCLUSION 

In concluding its report the Committee presents a brief 
summary of its policies regarding the fair use of criminal 
record information by Public Sector bodies. It also 
outlines the suggested procedures for the implementation of 
these policies. 
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CHAPTER 12: 

A S~lRY OF THE PRINCIPLES FOR FAIR DISCLOSURE 

AND FAIR USE OF CRIMINAL RECORDS 

INTRODUCTION 

This Chapter summarises the principles for fair disclosure 
and fair use of criminal records by public bodies set out 
in the preceding Chapters 4 to 11. These principles are 
not intended to apply to any use of criminal records directly 
for the enforcement or administration of the criminal law 
(including investigation, imprisonment, probation, parole, 
etc.). 

These principles are built around four basic principles: 

(1) No questions should be asked or information given 
relating to convictions or imprisonment beyond ten 
years. 

(2) No criminal record checking should be carried out without 
the person's knowledge. 

(3) No adverse dedsions should be taken without the person 
having an opportunity for prior discussion. 

(4) All adverse decisions should be subject to review. 

1. WHAT CRIMINAL RECORD INFORMATION SHOULD BE DISCLOSED? (CHAPTER 4) 

The word "disclosed" is used below to refer to all methods 
of disclosure of criminal records: questions on application 
forms; Police name-checks and Reports; reports by Clerks of 
Petty Sessions; and obligations on benefit-holders to 
disclose offences. 

" II Principles marked with * are particularly for public discussion. 

1.1 General Principle 

Where a decision-maker should not be influenced by a 
particular type of criminal record information because it is 
irrelevant to the decision he is making, he should not be 
made aware that the information exists at all. 

1.2 Pending Charges and Pending Appeals (Chaptel' 4, paras 4.1-4.4) 

* (a) Pending charges, where a date has been fiXed for hearing 
should be dis.closed, if the public interest requires 
protection prior to the courts eventual determination 
of the charge. 

(b) Charges adjourned sine die or nolle prosegui entered 
should not be disclosed. 

(c) Convictions where appeals are pending should be disclosed 
the same as convictions. 
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(d) An applicant for a benefit should also be able to 
make application to a magistrate to have informatio~ 
as to the pending charge noted at the Criminal 
Records Office as not to pe disclosed until the 
matter is determined. This 'hon disclosure" should only 
relate to the particular application for benefit in 
question. If a charge has been adjourned and a party 
makes application for a benefit, prior to the determin
ation of the charge, he should be able to make a similar 
application for non-disclosure, to the original 
magistrate. 

1.3 Dismissed Charges and Sj.milar Matters (Chapter 4, paras 5.1-5.2) 

(a) 

(b) 

Charges and informations Which have been dismissed 
(whether on acquittal or because no evidence was 
offered) or withdrawn or not proceeded with should 
generally not be disclosed. Similarly, for co~ttals 
where the Attorney General has decided not to file a 
bill, and for convictions which have been successfully 
appealed against, no disclosure should be made. 

The only exceptions to 2.3(a) should be made where a 
full Police report is requested and not merely a Poli$e 
"name check" or a question on an application form. 
Such disclosures wouJd rely on t~ existence of a revi\;w 
proceedure. 

1.4 S556A Crimes Act (Chapter 4, paras 6.1-6.6) 

(a) 

(b) 

(c) 

Section 556A dismissals and s556A recognizances which 
have expired (without a conviction being entered) 
should generally not be disclosed. A s556A recognizance 
which is still current should be disclosed on the same 
baSis as a conviction. 

Exceptions to 2.4(a) should be subject to the same 
conditions as those related to the disclosure of 
dismissed charges (2.3). 

People dealt with under s556A should be given a standard 
form explaining its effect. 

1.5 S579 Crimes Act, 1900 (Chapter 4, paras 7.1-7.3) 

Recognizances which satisfy the 15 year requirement of s579 
and there are no subsequent conViction, must be'tlisregarded 
for all purposes whatsoeVer" and consequel'ltly should not be 
disclosed. 

1.6 Miscellaneous Information (Chapter 4, paras 8-9) 

(a) Offences dealt with under the Ninth Schedule of the 
Crimes AQt 1900 should be disclosed as if convictions. 

(b) Forfeited recognizances should not be disclosed. 

2. DISABILITIES BECAUSE OF A CRIMINAL RECORD (CHAPTER 9) 

2.1 Disabilities should be Protective. not Punitive (Chapter 9, para 2.4) 

Disabilities should not be intended as a second punishment 
to the offender over and above that imposed by the Court tn 
sentencing him, or as a deterrent to other offenders. 
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lication and 

Disabilities which constitute an absolute bar on persons 
with certain classes of offences, without any possibility of 
consideration of the seriousness of the particular offence 
any extenuating circumstances, or the rehabilitation of the 
offender, should be avoided. As with sentencing, disabilities 
should primarily have regard to the offender, not the 
offence. Such flexibility requires the existence of a 
suitable body to consider individual cases on their merits. 

2.3 The "Character Test" rovision referred b the Committee 
s la fit and proper person to hold the position ll or 

whatever more precise words are more appropriate than IIhold 
the position"). (Chapter 9, para 2.7) 

2.4 Reference to Offences in Statutory Disabilit~ (Chapter 9, para 2.6) 

Reference to offences, if necessary, should be specific 

2.5 

and relevant to the gisability created. The use of broad 
categories such as "indictable offences", or "felonies", 
should be avoided if reference to specific offences is not 
possible. In this situation the character test provisions 
should be preferred. 

Statutory Disabilities should not OVerride the protection 
given to Special Classes of Offences. 

Disabilities should generally exclude from their scope very 
old offences (including those falling under 5579) and offences 
where no conviction wa~ imposed (whether juvenile offences 
or s556A findings), and the other matters which should not 
be disclosed in terms of paras 1.2 to 1.7 above. 

3. QUESTIONS ABOUT CRIMINAL RECORDS ASKED ON APPLICATION (CRAnER 5) 

("Applicant" is used to refer to applicants for employment, 
licences, positions, etc. and to any other person who may be 
required to disclose his criminal record to a public body 
for any purpose.) 

Criminal Records is Reco~ended 

Vi.z. " (a) Have you, in the las t ten years, in N. S. W. or 
elsewhere, served any part of a sen~ence of 
imprisonment or been convicted of any offence? 

(b) Are you now on a bond or recognizance in N.S.W. 
or elsewhere? 

(e) Is there any charge against you now pending, 
in N.S.W. or elsewhere? 

I f the answer to any of these ques tions is "Yes", please provide 
details as below." 

Note: This question does not require disclosure of: 

(i) dismissed charges, convictions successfully appealed 
against, and similar matters~ 

(ii) s556A dismissals and expired s556A recognizances (other 
bonds and recognizances i.nvolve convictions and will 
still have to be disclosed) ; 
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(iv) 
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i~~~~~;~ ~~~~;l~~~:~e ~d~~n~~5~il'~/ ~83( ~) ;'~~~~~~"'\ 
be disclosed.) 

offences over ten years old (provided the person's 
has not been in prison within that ten year period) 

Note also 

(v) This limited question is suggested as generally applicable 
but in some cases disclosure of some or all of the 
matters in (1) to (iv) may be justified; 

(vi) Where a statutory disability is limi,ted to specific 
classes of offences, the above question concerning 
"any ofience" is too broad, and should be limited to 
reflect the statutory disability. 

(vii) There is no objection to details of the conviction 
(e.g. date, Court, offence, penalty) being required on 
application. 

3.2 Questions should not FOrce Disclosure of Criminal Records to 
Third Parties. (Chapter 5, para 3) 

Application forms requiring completion by more than ong person 
(e.g. by spouses, partners, co-directors, employer, sponsor, 
referee) should not contain questions about criminal records. 
Either a separate "personal particulars" sheet, or a statement 
on the form that a "no" answer accompanied by separate correct 
details is acceptable, should be included. 

3.3 There is No Objection to Questions being aSked about Criminal 
Records although a Police Record Check is also Made provided 
the applicant is aware of the check (Chapter 5, para 5) 

3.4 where Police Record Checks are Made, a statement to this effect 
should be included on application forms, e.g. "The Department 
reserves the right to check Police Department records to 
vdrify this statement" (following a question); or "Granting' of 
a licence is subject to a satisfactory check of Police 
Department records" (where no question is asked). 

3.5 A Statement about the effect of a criminal record should be 
included on a lication forms, wherever a criminal record 
question is asked or a Police check done. Chapter 5, para 6) 

The minimum type of explanation should be: 

"A criminal record is one factor taken into account in 
assessing a person's suitability for employment (to hold a 
licence; for appointment, etc.). It does not usually 
disqualify an applicant except where necessary for the protection 
of the public interest. If rejection of your application 
because of a criminal record is considered, you will be given 
an opportunity to fully discuss the matter before any final 
decision is made." 

3.6 Details Asked in Questions (Chapter 5, para 1) 

Only those personal particulars needed for an accurate criminal 
record check should be required on application (date and ;)lace of 
birth, addr\:lss, former names); other particulars used to resolve 
doubtful identities {height, w~~ight, fingerprints}, can be 
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obtained when needed. Particulars J:"equired only for a criminal 
record check should be headed: "Personal particulars (required 
for Police record check)". 

4. CHECKING APPLICANTS AGAINST POLICE RECORDS, AND POLICE REPORTS 
(CHAPTER,w6) 

4.1 

4.2 

records 

New approvals should be gazetted. The Police Department's 
Annual Report should list how many checks were conducted that 
year by each public body. 

Only appli.cants should generally be checked or reported on and 
not their spouses or associates. (Chapter 6, para 3) 

!'lhat 

ta) 

should be included in a Police record check? (Chapter 6, paras 
4.1-4.2) 

Routine C.R.O. checks should be limited to convictions, 
unexpired s556A recognizances, pending charges (if 
adjourned to a set date) and matters similar to a 
convictic,n (e .g. "9th Schedule" offences). 

(b) The following should not be included in routine C.R.C. 
checks: 

(i) dismissed charges, conv~ctions successfully 
appealed against, and other matters disposed of 
wi thout conviction (~,~cluding matters adjourned 
sine die, nolle prosgui entered, and forfeited 
recognizances) ; 

(ii) s556A dismissals and expired s556A recognizances; 

(iii) recognizances "'alling under s579 after 15 years; 

(iv) juvenile offences, unless a conviction 83(3) or s556A 
recogn.izance was recorded. 

To avoid disclosure of these matters, C.R.O. should only 
provide resumes of criminal records, and not photocopies. 

(c) In any exceptional cases where the public interest 
justifies disclosure of these matters they should only 
be disclosed in a Police Report giving full details of 
the circumstances surrounding the matter, and only if 
there is a provision for review. 

1¥4 The committee does not propos~ that Police record checks 
be limited to specific classes of offences relevant to 
particular pos·i tions, etc. 

5. REPORTS ON BENEFIT-HOLDERS BY CLERKS OF PETTY SESSIONS (CHAPTER 7) 

* Clerks of Petty Sessions are instructed to advise some public 
bodies when a person is charged or convicted. At present 
this is restricted to some public employers and some licensing/ 
registration bodies. 

5.1 should onl be made 
they are a person 

para 3) 
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The defendant should be heard on the motion. In making 
such an order a Magistrate should consider: 

(i) the position held by the person chargE~d; 

(ii) the seriousness of the offence of which the person is 
charged and its relevance to this position;and 

(iii) the risk to the public or some section of the public 
if such a report is not made. 

t1hen a report is so made at the charge stagEl, the Kerson 
concerned should be given a copy of the report. (c apter 7, para 4) 

6. 

made when a person is given a s556A 
be in the case of s556A recognizances) . 

REQUIREMENTS ON BENEFIT-HOLDERS TO DISCLOSE OFFENCES (CHAPTER 8) 

(By "benefit holders" is meant employees, licensees, office 
holders, and anyone else holding a right, privilege or benefit 
which can be revoked by a public body.) 

Some Acts and Regulations require benefit-holders to inform a 
public body when they are charged with or convicted of an 
offence. At present this is largely restricted to employees 
of various public bodies. 

* There should be provision for the Court itself to report 
penQ~ng charges if it considers this necessary (see 

(i) 

(ii) 

(iii) 

(iv) 

pending charges~ unless a magistrate orders disclosure 
(5.2) or the applicant,gains an order that they should 
not be disclosed (1.2(d)); 

charges which have been dismissed~ 

s556A dismissals (there is no Qbjection to a requirement 
to report current s556A recognizances); 

juvenile offencss, unless a conviction s83(3) or 
s556A recognizance was recorded. 

&3 An officer should be required to report offences to the Public 
Service Board cr the Director-General of Education, who 
will then decide whether there is any need for the offence to 
be reported to the Department in which he works, or the 

5) 

headmaster of his school. Such reports should only occur if 
necessii::y for disciplinary action or supervision to be under
taken, and should avoid disclosure of the offence within the 
Department or school more than is necessary. (Chapter fJ, llUT'f.l :5.1) 

6.4 Failure to disclos~ as required should n:)_t_~.t:9~If!L~~" I I Y i IIV"! VI" 

severe penalties., but should depend on the seriouHIl('WI II I 
the offence, ar.d its relevanc'e to nis position. (Chapter 8, para /1) 
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7. FAIR PROCEDURES FOR USES OF CRIMINAL RECORDS (CHAPTER 10) 

7.1 Applicant's criminal record not to be initially considered. (Chapter 
An applicant's criminal record should not be considered 10, para 
until a decision has been made as to whether he would other~ 2) 
wise be a successful applicant so that it is cle~r whether 

7.3 

7.5 

7.6 

or not the criminal record was the reason for refusal. If 
so, this should be noted on the application form. 
(Exception: where the criminal record is ~~ absolute bar.) 

No final rejection without opportunity to discuss. (Chapter 10, 
para 4) 

A f~.nal decision to reject an application (or to take any 
other adverse action against the person Qecause of his record) 
should not be made until the person has veen given adequate 
opportunity to discuss the record in order to: 

(a) verify that it relates to him; 

(b) check it for accuracy; and 

(c) provide any details of extenuating circumstances or 
hjg subsequent conduct. 

The public body should initiate contact with the person to 
invite discussion, and should not only do so on reguest. (Chapter 10, 

paras 6 and 8) 
contacting aF,>plicant .'. should avoid disclosure to third 
parties. (Chapter 10, para 8) 

To give the person adequate opportunity for discussion the 
public body should automatically contact the person and 
offer him a personal interview to discuss the matter. 
Personal contact (visit by officer, telephone call) is 
preferab~e, but if writing is necessary it should not 
specifically disclose the fact of conviction (thereby risking 
disclosure to tilird parties) but only indicate that a "query" 
has arisen in regard to the application, and offer an 
opportuni ty to discuss this "query n • 

The person's record Sh01J.ld not be discussed with him on the 
telephone but only in a personal interview unless the person 
specifically requests telephone discussion. (Chapter 10, para 7) 

At any interview the full details received from the C.R.O. 
s'hould be read to, and on request shown to, the applicant. 
(If he wants a copy of his complete criminal record he can 
get one from the Police Department.) 

Copies of Police character re orts should usuall be available 
to persons adversely affected. Chapter 10, para 9 

(a) If an application is to be rejected (or other adverse 
action taken) because of disclosure of a criminal record 
as part of a discursive Folice report (which also contains 
opinions about the applicant's character, honesty, 
activities, etc. or about other people) he should be 
given a copy of the report to read at the interview, if 
he requests an interview to discuss the refusal reasons. 

(b) If the Police Commissioner certifies that it is not in 
the public interest for this disclosure to occur (on 
-grounds such as disclosure of identity of informant, 
privacy of third parties referred to, Police Intelligence 
information, etc.), a copy should instead go on request 
to the relevant appeals body (see 8 below) or some 
other independent party to ~nspect on his behalf and 
disclose as much to him as is possible in the circumstances. 
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7. 8 Notification of Availability of Review (Chapter 10, para 10) 

If the application is rejected (or other adverse action taken) 
the person should be notified of any appeal rights he t.as. 

7.9 

He should also be told if there are any other similar 
positions, licences, etc. for which his record might not be 
a bar, and after what period of time (if any) a further 
application by him might be reconsidered. 

Procedure where a charge is pending against an applicant. (Chapter 10, 
j para11) 

Where a charge is pending which, if a conviction, would 
result in refusal of an application then: 

(a) wherever possible, a decision should be deferred until 
the charge is heard; or 

(b) wherever possible the application should be approved 
(on probation, if possible) subject to appropriate 
supervision until the charge is heard; or 

* (c) if nf:ither is possible then the public body concerned 
shOUld give preference to an acquitted applicant (over 
equally qualified applicants) when a subsequent similar 
vacancy occurs, as he would have had the previous position 
if not for the unsuccessful charge. 

7.10 No retention of criminal records after use. (Chapter 10, para 12) 

Wherever a public body has obtained details of a person's 
.oSliminal record it should destroy them after use. It will 
usually be sufficient to retain records for a number of 
months only after use to allow time for appeals and 
representations. If it is necessary to consider a person's 
criminal record on a later application, or to assess whether 
a later offence is part of a pattern of offences, details 
should be obtained again from Police records or the person. 
The only situation where the record should be retained is 
where a person's work is to be supervised or certain promotions 
denied to him because of it, and possibly in cases where an 
application has generated a significant amoun'C of correspondence 
referring to the person's record, so that to delete details 
of the criminal record would make this correspondence 
meaningless. 

8. RIGHT OF REV lEvI (CHAP'I'ER 11) 

There should be an appropriate Review mechanism to 
reconsider a decision based on criminal record information. 
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CHAPTER 13: 

IMPLEMENTATION OF THE 

COMMITTEE'S POLICIES. 

1. THE COMMITTEE'S POLICIES 

In this Report, the main policies put forward have concerned 
four main areas; 

(iv) limiting the growth of criminal record use by public 
sector bodies to where it is necessary for the 
protection of the public interest: 

(iii) the repeal or amendment of some unnecessarily 
restrictive statutoty disabilities (mainly in Chapter. 
9h 

(i) the adoption by public bodies using criminal records 
of principles for fair disclosure (Chapters 4, 6, 7 
and 8), and fair use (mainly Chapter 10); 

(ii) the provision of an opportunity f0r review of adverse 
decisions made on the basis of a person's criminal 
record (Chapter 11). 

Of these, the principles for fair disclosure and fair use are 
the most important. 

2. METHODS OF IMPLEMENTATION 

There are three main methods by which the Committee could have 
its policies implemewted: 

(a) Voluntary compliance with the policies by the public 
bodies storing and using criminal records; 

(b) Legislation embodying the principles (and any exceptions 
to them). Such legislation would of necessity be very 
general to allow for the widely differing purposes for 
which criminal records are used and the differing 
bodies using them; 

(c) Legislation empowering the responsible Minister to 
make detailed regulations appropriate to particular 
users of criminal records, with a framework of very 
broad principles in the legislation. 

;,. LEGISLATION 

A few of the COQmittee's policies can only be implemented by 
legislation. The repeal or amendment of statutory disabilities 
and the provision of rights of appeal fall into this category_ 

4. VOLUNTARY COMPLIANCE 

4.1 The principles of fair disclosure and fair use of criminal 
records are capable, however. of being implemented voluntarily 
by the public bodies concerned. They only require changes in 
administrative procedures, and in some cases, changes on the 
attitudes of administrators. Provisions for damages and 
penalties are not necessary. 

Wherever possible the Privacy Committee aims to secure voluntary 
compliance with its policies rather than compulsory compliance 
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through legislation and sanctions. In the Committee 1 s view 
changes voluntarily adopted are mo~likely to be properly 
implemented with goodwill and flexibility than changes forced 
by legislation. This is particularly so where complex 
administrative procedures are involved, as they are here. 

4.2 For these reasons, the Committee intends to seek implementation 
of its policies for fair disclosure and fair use of criminal 
records in the public sector in the following way: 

(i) 

(11) 

(i11) 

by preparation of a report of each public body using 
criminal record information (i.e. the bodies listed 
on page 4), outlining that body1s use of criminal 
records and applying the Committee1s policies to its 
practices, in the form of the Scnedules to this Report. 
Any changes necessary for the body to comply with 
the Committee1s policies will then be discussed. 

by discussion and negotiation with the Police 
Department and the Justice Department concerning 
Police record checks and reports, and reports by 
Clerks of Petty Sessions; 

by preparation of a final version of this report, 
complete with all schedules, once the process of 
negotiation and discussion is complete. 

The Committee is confident that this procedure will secure 
reasonably uniform fair disclosure and fair use policies 
throughout the public sector. 

4.3 Although the Committee does not consider that it is necessary, 
to have these prinCiples embodied in legislation or regulations, 
the Committee does consider that they should be given the 
stamp of statutory approval. If public bodies are aware that 
the principles are supported by Parliament they are more 
likely to conscientiously adopt and implement them and it 
will add to public confidence. The Committee considers that 
this 'statutory approval ll could best be achieved by inclusion 
in a Schedule to a Criminal Records (Fair Practices) Act which 
will include the legislative changes mentioned in paragraph 4 
above and other changes in the colleotion, storage and use 
of criminal records which the Committee will be recommending 
in fUrther reports in this series). The Schedule would be 
stated to be an expreSSion of Parliament1s approval of the 
principles contained therein, but would not be binding or 
enforceable in any way and no damages or penalties would 
result from breaches of it. Complaints would be dealt with 
by the Committee and experience to date shows this .to be 
adequate. Furthermore, the Schedule could set out ~y 
exceptions to the principles which are necessary. The 
Committee anticipates that these will be very few. 

5. The Private Sector. 

This stand if taken by the Government and its instrumentalities 
will offer clear guidance to the private sector in its 
.methods of asking questions relating to criminal records 
and acting on the information When received. 
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APPEND~CES AND SCHEDULES 

PART F 

The Appendices and Schedules referred to in the report are 
annexed hereto. 

Schedules - at this stage only a selection of the completed 
sChedules are included in this report. They are as follows: 

Employment: 

C - Employment by the Public Transport Commission. 
H - Employment by (and Agents for) the Totalizator Agency Board. 

Licensing and Registration: 

M - Licensing Under the Commercial Agents and Private 
Enquiry Agents Act, 1963. 

P - Licensing under the Motor Dealers Act, 1974. 

Civil Rights and Privileges: 

DA - Appointment as a Justice of the Peace. 
EA - Members of Governing Bodies of Charities. 

The Committee is currently discussing its proposals with the 
Public Sector users listed, in an effort to gain some general 
acceptance of the policies and to evaluate them in the light 
any exceptions which may be presented. 
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EXPJ1PLES OF STATUTORY DISQUALIFICATION. 

A. "Character Test" Provisions. 

EMPLOYMENT. 

1. For a probationer's employment to be t;:on':irrned, the head of 
the branch in which he is employed must certify hl.s "fitness". 
(Transport Act. 1930) 

2. The Board may make regulations for "regulating and determining 
who a~e fit and proper persons to be employed in temporary 
employment ••• " (Public Service Act, 1902, s20(1)(c»). 

3. An officer is guilty of a breach of discipline if he "is 
guilty of any disgraceful or improper conduct". 
(Public Service Act, 1902. s56(2)(f». 

LICENSINGLREGISTRATION. 

4. - That an applicant "is not of good fame orcharacter" 

5. 

6. 

7. 

8. 

9. 

or "is not a fit and proper person to hold a licence" 
is grounds for refusal or revocation of a mercantile 
agents or private enquiry agents licence. (Commercial 
Agents and Private Enquiry Agents Act, 1963 s10(6»). 

(Similar provisions: Auctioneers and Agents Act, 1941, 
s23(10): Travel Agents Act. 1973 s13: Builders Lic
ensing Act. 1973 s12) 

An applicant to be a motor dealer must be a "fit person 
to hold the license applied for" (Motor Dealers Act. 
1974, sJ.8) 

A licence under the Securities Industries Act. 1970 
may be refused or revoked if the applicant or holder is 
not "a fit and proper person to hold the licence" (s47). 

(Similar provisions: Charitable Collections Act. 1934. s6 

Most registration Acts administered by the Health Com
mission allow registration to be revoked if a person 
is "not of good character". (Medical Practitioners 
Act, 1938. s27: Nurses Registration Act, 1953, s219 (1): 
Dentists Act 1934 s8; opticians Act, 1930 s15; 
Qptometrists Act, 1930 sIS) 

An applicant for a private employment agents or 
theatrical agents licence must be "in all respects a fit 
person to hold the same" (Industrial Arbitration Act, 
1940. s155). 

An applicant for a liquor licence must not be "of drunken 
or dissolute habits or otherwise of bad repute" 
(Liquor Act. 1912. s29) 

ADMINISTRATIVE AND MISCELLANEOU§.. 

10. An applicant to become an adoptive parent must be "of good 
repute and •.. a fit and proper person to fulfil the 
;responsibilities of a parent." (Adoption of Children Act, 
bill) . 
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TABLE 1: (Contd. ) 

B. PROVISIONS CONCERNING CONVICTIONS. 

(NOTE: Provisions concerning convictions relating 
specifically to a person's employment, licence, 
registration, or benefit held are not included. 
Only provisions concerning convictions not specif
ically related to such matters are included.) 

EmployrneIll;,. 

1. - &1 officer of the Public Transport Commission who is "con
victed of any felony or is sentenced to imprisonment for 
any term of or exceeding six months" may be dismissed or 
otherwise disciplined" (Transport Act, 1930, sl07; 
Government Railways (No.2) Act, 1912/ s80). 

2. - An officer who is "convicted of any felony or other 
infamous offence" may "according to the nature of the 
offence" be subject to disciplinary proceedings. 
(Public Service Act, 1902, s6J.(1». 

LICENSINGLREGISTRATION. 

3. - A person who "has been convicted of an offence puniShable 
on indictment" cannot be licensed as a mercantile agent or 
private enquiry agent (Commert:ial Agents and Private Enquiry 
Agents Act, 1963/ slO(6» 

4. - A motor dealer's license may be revoked if the holder is 
"convicted of an offence involving fraud or dishonesty 
punishable on conviction by imprisonment for three months 
or more"(Motor Dealers Act, 1974, s18). 

(Similar provisions: Companies Act, 1961/ s122; Business 
Names Act, 1962, s5A; Securities Industries Act, 1970 s46) 

5. - A motor dealer may not, without permission, employ as a 
manager a person "who within the previous 10 years has 
been convicted of •.• any offence involving fraud or 
dishonesty". (Motor Dealers Act, 1974, s57 and Regulation 
6A(2), 1976 - No. 145). 

6. - Most Registration Acts administered by the Health 
Commission provide that the registration Board may refuse 
to register, or revoke the registration of, a person "who 
has in New South Wales been convicted of a felony or 
misde .meanour or elsewhere of an offence which if 
committed in New South Wales would have been a felony or 
misdemeanour." (e.g. Medical practitioners 11,ct, 1938, s17; 
Dentisbl Act, 1934,_slO; Opticians Act, 1930, s15) 

7. A private employment agent's or theatrical agent's licence 
must be cancelled "upon a third conviction within three 
years from the first conviction" (Industrial Arbitration Act, 
1.21Q., s144). 

CIVIL RIGHTS AND LIBERTIES. 

8. Schedule 1 of the Jury Act, 1977 disqualifies from jury ser
vice the following persons~ 

1. A person conv3cted in New South Wales or elsewhere of -

(a) treason; 

(b) an offence carrying a penalty of imprisonment, 
or penal servitude, for life; or 
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TABLE 1: (Contd. ) 

(c) any offence and sentenced to imprisonment. ur 
penal servitude. for a term exceeding 2 yeals. 

2. A person who at any time within the last 10 years in 
New South Wales or elsewhere -

(a) has served any part of a sentence of imprisonment 
or penal servitude OL has been onparole in respect 
of any such sentence: or 

(b) has been detained in an institution for juvenile 
offenders. 

3. A person who at any time within the last 5 years in New 
South Wales or elsewhere -

(a) has been convicted of any offence which may be pun
ishable by imprisonment or penal servitude: 

(b) has been bound by recognizance to be of good beha .... iour 
or to keep the peace: 

(c) has been the subject ofa probation order made 
by any court: 

(d) has been disqualified by order of a court from 
!101ding a licence to drive a motor vehicle or 
omnibus for a period in excess of 6 months. 

9. Crimes Act. 1900. s466: "After the .::;onviction of an 
offender for any felony. until he has endured the punish
ment to which he was sentenced, or the punishment. if any. 
sUbstituted for the same. he shall be incapable of holding. 
or being elected or appointed to any office. or of exercis
ing any electoral or municipal franchise". 

10. Parliamentary Electorates and Elections Act, 1912, s21: 
"No person ... attainted of treason or who has been convicted 
and sentenced to a term of imprisonment of one year or 
long~!r and is in prison pursuant to such sentence shall be 
entitled to have his name placed on or retained on any roll 
of the electors for the Assembly or to vote at any election 
for the Assembly." 

11. The Constitution Act. 1902 provides that if any Legislation 
CouncJ.llor or Member of the Legislative Assembly "is 
attainted of treason or convicted of felony or any infamous 
crime" "his seat in such Council (Assembly) shall thereby 
become vacant". 
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TABLE 2: Examples of Questions Asked in Application Forms and Interviews. 

EMPLOYMENT. 

1. "Have you ever been charged with or convicted of any offence including 
a criminal or gaming offence." (Totalisator Agency Board. The 
Board intends to alter this to: uHave you ever been convicted of 
or is there any charge pending against you for any offence including 
a criminal or gaming offence.") 

2. "Have you ever been found guilty of any offence in any Court in New 
South Wales or elsewhere'?" (Public Transport commission). 

3. "Convictions by a Court of Law" (N.S.W. Ambulance Board). 

4. "Have you ever been before a police Court or any other Tribunal in 
connection with any offence or incident'?" (Board of Fire commissioners) 

LICENSING!REGISTRP,TION. 

5. Applicant must ciisclose whether he has, in N.S.W. or elsewhere"been 
convicted of any offence or had any offence proved against him" 
(Auctioneers and Agents Ac~ licensing)" 

6. "Have you ••• in the last ten years in New South Wales or elsewhere been 
charged with or convicted of any criminal, traffic, or other type of 
offence'?u (Motor Dealers Act li09nsing). 

7. Applicants must disclose whether they have, in the last 15 years "been 
convicted of any offence other than traffic offences in the state or 
elsewhere or are there any proceedings now pending which may lead to 
such a conviction'?" (Securities Industries Act licensing). 

8. Applicant must sign a statement that "I have not been convicted in 
New South Wales of a felony, misdemeanour, crime or off"nce or 
convicted elsewhere of an offence which if committed in New South 
Wales would be a felony, crime or offence .... " (Registration 
administered by the Health Commission - doctors, dentists, nurses, 
optometrists, pharmacists etc.). 

9. Applicant must disclose "particulars of any criminal offences proved 
against you under the laws of New South Wales or elsewhere punishable 
by imprisonment for a period in excess of six months" (Travel Agents 
Act licensing) 

~ 10. "Have you ever been convicted or appeared before any Court for any 
offence against the Liquor Act or any other Act'?" (liquor licensing). 

OTHERS. 

11. "Have you ever been convicted or found guilty of any offence (including 
traffic offences),?" (appointment as a Justice of the Peace). 

12. "Pull details of all court convictions ... " (adoption applicants). 
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Press Statcm~nt - AUguRt 1969 

The Premier, Nr. Askin, said today C<lbin,;t had ilrJprovc,d l~ore liber<l~. 
condi tions covering employment in Gov(!rnmen t d(!l'nrtr.:(~n t:; ,iDd 
instrumentalities of people with court records. 

In particular, special consideration would be given to juveniles 
under 18 years of age who apply for government jobs, he said. 

"In future, first offences by juveniles will, if at all possible, 
be disregarded," Mr. Askin said. 

"Some offp,nces committed during youth can be viewed in an entirely 
different light from the same offence committed by an older 
person," he said. 

It is the explicit desire of the Government that the rejection 
of applications by first offenders who were under 18 at the timE: 
of the offence should be exceptional." 

Mr. Askin said the Government reco1Jnised that it must accept a 
a good deal of responsibility for the rehabilitation of off~nders 
by offering employm,:mt opportunities vlherever possible. 

"There has been a much greater dp.gree of co-operation by GOJl.e~.~-
authori ties in t.he rehabilitation of ex-prisoners than .. is·-generaJly 

___ . ____ ~ _____ ~i.eY..ed.i hl1t- .o.ur-cQll1p-l-e-'tc r6v-iew--err policy· ... ."ill r.reac'e even more 
employment opportunities in the futuro," he said. 

~tr. Askin said the Government felt it should set an example to 
private employers ill helping convicted persons rebuild their lives 
and beco::ne productive members of the community. 

He said the Public Ser"lice Board had set up a COln.,d ttee under 
thE< chairmanship of l>1r. H.H. Dickin'5ol1, a Member of the Board, 
to examine the employment policies of the various departments ana 
statutory bodies. 

The Committee I s review ~"1as followed by a conference beblecn the 
Ministers for Transport ane. Justice, the Chairman of the Public 
Service Board,. the Commissionror for Railways and the heads of 
other sta·tutory authorities. 

nIt must be remembered th~re are numerous positions in the Government 
Service, as theLe are in private industry, where the nature of 
the work demands the highest standard of character and integrity," 
Mr. Askin said. 

"There are qther areas in which conviction for certain types l'f 
offences must automatically ex~lude applicants from jobs ir. m~ntal 
hospitals, prisons, courts, child welfare establishments cr othe~ 
similar. institutions," he said. 

But there remains a wide field of employmant in which convictions 
should not be a barrier -, only the suitabiE ty of the applicar;!::. 
for the type of work sho~ld be considered. 

"There are other fields where convictions should be taken into 
&cco~nt along with other factQrs, but where convictions should 
not in themselves disqualify applicants." 

This last category offered the most scope for expanding employment 
opportunities for people with court records. 

"All Government authorities will consider each application on its 
merits and with an open mind," Mr. A~}~in said. 

"Feetors which will be cons:i.c~re:d i..nclude r.he nature of offences, thei:
fr~quency, age at the time, :;,;'l;)Se of f-j.m~ sL:cl" the ];'lst of:f,Jnce, 
bond conditions, r,li.tigating Cll:(;l'.in;st",iice:;; anc: ~:(:n~ra.). Ch:ll:~c:'.::r." 
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SCHEDULES. 

(SCHEDULES A-M). 

A. Employment under the Public Service Act. 1912. 

S. Employment under the Teaching Service Act. 1970 
C. Employment by the Public Transport Commission. 

D. Employment by the Commissioner for Motor Transport. 

E. Employment by the Commissioner of Main Roads. 

F. Police Officers 

G. Prison Officers 

H. Employment by (and ag,ants for) the 'I'otalisator Agency Board. 

I. Employment by the Board of Fire Commissioners. 

J. Employment by the Central District Ambulance. 

K. Employment 1JX- thE;._ ox-a in- Elevators Board. ----- - - - -------

L-~ ---Employment by the Metropolitan Water. Sewerage & Drainage 
Board. 

M. Employment by the Sheriff. 

LICENSING AND REGISTRATION. (SCHEDULES N-ZA). 

N. Licensing under the Commercial Agents and Private Enguiry 
Agents Act. 1963. 

O. Licensing under the Auctioneers and Agents Act. 1941. 

P. Licensing under the Motor Dealers Act, 1974. 

Q. Legislation administered by the Corporate Affairs Commission. 

R. Licensing and Registration administered by the Health 
Commission of N.S.W. 

S. Licensing of private Employment Agents, Theatrical Agents 
and Theatrical Employers. 

T. Licensing of Travel Agents. 

U. Licensing of Builders. 

V. Liquor Licensing 

W. Firearms Licensing 

X. Motor Vehicles Lict,msing. 

Y. Licensing under the National Parks and Wildlife Act, 1967 
Z. Miscellaneous Police Licensing. 

ZA. Solicitors and Barristers. 

YA. Registration as a Public Accountant. 

CIVIL RIGHTS AND PRIVILEGES. SCHEDULES AA-DA) 

AA. Entitlement to vote. 

BA. Entitlement to hold Public Office (Elected or Appointed). 

CA. Selection of Juries. 

DA. Appointment as a Justice of the Peace. 
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SCHEDULES (Cont'd) 

ADMINISTRATIVE BENEFITS AND MISCELLANEOUS. 

EA. Members of Governing Bodies of Charities. 

FA. Adoptive Parents, Foster Parents, Guardians. 

GA. police Boys' Club Instructors. 

HA. Scoutmasters. 

IA. special Constables. 

JA. Authorised Controllers under the Summary Offences Act 1970 
KA. Benefits Administered by the Department of the Attorney 

LA. Visas. 

--~-~ ----~------~------------ ,---------

General and of Justice (Remissions; Legal aid; 
ex-gratia criminal injuries compensation). 

----- ------ ---- --------
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SCHEDULE C. 

EMPLOYMENT BY THE PUBLIC ThAl.\!SPORT COMMISSION. 

A. General Employment (Other than in the Trading and Catering 
Services Branch). 

1. 

-~---~ 

APPOINTMENT.(1-7). 

st~tutory Provisions re Convictions. 

The Transport Act, 1930 empowers the Commission to employ 
permanent and casual staff (ss 100,101). An appointment is 
ini tially on six months probation, after which it may be _~~----
confirmed by the Commission (sl02). Fox~on~~rrr~tJt~e 
head o~ th_ELJ;:I:ranc'l:l---in-wJ-ri-ch-the Officer is employed must 
certl.fy as to his "fitness". Probation may be terminated 
at any time if the head certifies as to the employee's 
"unfitness". "Fitness" is not defined. 

The Government RQilways(No. 2) Act 1912 makes similar 
provision concerning railway employees (ss 70 to 75). 

2. Questions Asked of APplicants. 

2.1 The commission's Application for Employment Form, Q9, asks 

"Have you ever been found guilty of any offence in any 
Court in New South Wales or elsewhere?" A "Yes" or "No" 
answer is required. 

2.2 If the applicant answers "Yes", he is then asked to provide 
details by an interviewing officer. The procedure then 
followed is set out in paragraphs 1.1 to 1.4 of the annexed 
written instructions issued by the Personnel Administration 
Manager (as revised 1/10/1976). 

3. Criminal Record Checks on Applicants. 

3.1 The Police Deparyment's Criminal Records Office is requested 
to check the criminal records of all applicants considered 
otherwise suitable for employment, except for: 

(a) senior appointments: and 

(b) applicants for positions as bus drivers, conductors 
and conductresses, In these cases the check is done 
by the Department of Motor Transport when the licence 
necessary for these positions is applied for. (See 
Schedule P.) . 

3.2 Both applicants who admit to offences (but are employed 
notwithstanding) and applicants who claim they have no 
offences (and are employed) are checked. The check is done 
after employment commences, while the employee is on 
probation. 

3.3 The standard name checking procedure is adopted. The 
information is obtained for the Employment Section by the 
Security Services Section of the Commission. 

3.4 In 1975 6,785 applicants were checked and 1.698 (15.5%) were 
found to have criminal records. 

3.5 The Commission believes that authority for the checks arises 
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from a verbal agreement between the then Commissioner for 
Railways and the police Commissioner, in approximately 1940. 

4. Disclosure to the Applican~. 

The annexed instructions by the Personnel Administration 
Manager provide for the following: 

(i) An applicant who discloses convictions at the initial 
interview and is to be rejected because of them is 
to be inxormed verbally by the interviewing officer 
that this is the reason for rejection. The inter
viewing officer is inst.ructed to> decide wnether the 
applicant is otherwise suitable for the position 
before asking the applicant to disclose details of 
his convictions. 

(ii) ~~ere a probationer has not disclosed convictions which 
are revealed by the subsequent check, no decision to 
terminate his probation is made until the record has 
been discussed with him. 

5. Appeals. 

An applicant has no right of appeal because of a refusal to 
employ because of a criminal record. A probationer has no 
right of appeal against termination of his probation because 
of his record (which he had not disclosed in obtaining 
employment). In contrast, employees dismissed because of 
offences committed after employment do have a right of appeal 
(see para 11 below). 

6. Policies. 

6.1 Failure to disclose convictions at the initial interview 
is not automatic grounds for termination of probation (see 
annexed instructions by the Personnel Administration Manager). 

6.2 Apart from paragraph 2.3.1 of the attached instructions by 
the Personnel Administration Manager, the policies applied by 
the Commission are not in writing. 

7. Retention and Dissemination of Data Obtained. 

7.1 The record details obtained from the C.R.O. are retained 
permanently in the files of. the Employment Section and 
for about 15 years in the Security Services Section. They 
are checked if the person re-applies nt a later date for 
employment by the Commission. 

7.2 No third parties have access to the records. 

DISMISSAL AND DISCIPLINE (B-ll). 

B. statutory Provisions. 

sl07 of the Transport Act provides that an officer who is 
"convicted of any felony or is sentenced to imprisonment for 
any term of or exceeding six months" may be dismissed, 
suspended, demoted or reduced in pay by the head of his 
branch. (sBO of the Government Railways (No.2) Act is of 
identical effect). 
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sl03 of the Transport Act provides the same penalty where an 
officer "is gUilty of misconduct or of breaking any rule or 
regulation". (s82 of the Government Railways (no. 2) Act 
is of identical effect). 

9, Method of Obtaining Information. 

9.1 Where an employee is charged with an offence involving 
commission property. the Commission's Security Services 
Section is advised by the Police Officer concerned who prepares 
a report on the matter. The Security Services Section will 
of~en have brought the matter to Police attention. 

9.2 Where employees are charged with matters unrelated to their 
employment the Security Services Section has no organised 
means of being informed of such charges. Where they become 
aWare of such matters (e.g. through press reports or reports 
from superior officers) they obtain further details from the 
Clerk of Petty Sessions at the Court concerned. or the Clerk 
of the Peace. A report will be prepared either at the 
charge or conviction stage depending on when the offence 
comes to the section's attention. 

9.3 In either case a report on the matter is sent to the Personnel 
Manager of th7 branch in which the employee works. for him 
to consider whether to take disciplinary action. 

10. Disclosure to Employee. 

An employee is called in to discuss -\;.1'1e offence before any 
disciplinary action is taken again:o!t him If such action is 
taken he must be advised in writing (Transport Act. 5s107, 
109; Government Railways (No.2) Act, 5S 80, 82) 

11. Appeals. 

There is a right of appeal against any disciplinary action or 
dismissal to an Appeals Board consisting of a Chairman (or 
Vice-Chairman) with the qualifications of a Magistrate or 
barrister or solicitor of five years standing, a representative 
of the Commission, and an elected officer from the employee's 
branch (Transport Act, sl14; Government Railways (No.2) Act 
s 87) There is a further right of appeal to the Commission 
(s 11SF; s 89). 

12. Policies. 

No written policies are available. 

13. Retention and Dissemination of Data Obtained. 

13.1 The reports are retained in the Security Services section 
for approximately 15 years, and on the employee's file in 
the personnel section permanently. 

13.2 There is no third party access to these records. 
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EMPLOnmNI' BY THE PUBLIC TRANSPORT COMMISSION. 

Points for Discussion. 

The following discussion points concern areas in which the 
Committee's Draft Policies specifically relate to your present 
procedures. If a relevant Policy is not raised, this is because it is 
assumed to correspond with such procedures. 

1) Statistics. How many applicants were rejected or employees dismissed 
on the basis of criminal record information, in 1975-76 and 1976-77 and 
if possible, state the general types of offences necessitating such 
action. 

2) Questions asked on Application Porms. On its employment appllcation 
forms, the Commission uses the question - Have you ever been found guilty 
of any offence in any Court in N.S.W. or elsewhere? 

One such form requires the furnishing of particulars. Do you 
see any objections to the Commission's use of the standard question (or 
similar construction) referred to in Draft Policy 2.1? This question 
overcomes the requirement to disclose S.556A(la) dismissals or expired 
bonds or recognizances under S.556A(lb) of the Crimes Act. 

We consider that where Police record checks are made, a 
statement to this effect be included on the application form as well 
as so'",,' explanation of the effect that such a criminal record may have 
on ~1e applicant's suitability for employment. This may avoid the 
problem of false certification as to the accuracy of the answer regard
ing the applicant's criminal record. 

Your attention is directed to Draft Policies 2.1, 2.3, 2.4, 
2.5 and 2.6. 

3) Disclosure to the Applicant. The Committee appreciates the similarities 
between its Draft Policies on the "Pair Procedures for the Uses of 
Criminal Records" and the "Recruitment of Staff" memorandum, from the 
Commission's Personnel Administration Manager (1/10/76). However, no 
statement is made regarding the procedure, where a charge is pending 
against "'(~ .'lpplicant or employee and in this regard the Committee would 
ask for \"~J;i::: comments on Draft Policy 6.8. 

4) Retention of Criminal Records After Use. The Committee is aware of 
your desire to check the record of an applicant, should he re-apply for 
employment at some later time, however, we do not feel this is sufficient 
reason for the retention of criminal information. Except for the situations 
envisaged in Draft Policy 6.9 we recommend the. destruction of all criminal 
record information, after immediate use. If you see this as impossible, 
please comment. 

5) Dissemination of Criminal Record Information. If our abovementioned policy 
is acceptable, it would obviate any privacy problems arising from the 
retention of such records. 

6) Dismissal and Discipline. - Methods of obtaining information. 

We would appreciate clarification as to whether the Clerk Clf 
the Peace, or Police officers automatically report details of charges 
and/or convictions to the Commission, where an employee has not been charged 
with an offence against commission property. 

In respect of the reporting of charges we would be interested 
in your comments, Draft Policy 3.3 (N.B. this refers to the employee 
personally disclosing to his employer) • 

Draft Policy 5.2 states that reports made to a public body, 
ie., the Commission, should only be done automatically at the stage of 
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conviction. H~ving regard to the Committee's Draft Policy 5.3, would 
any problems be caused b:.: .;uch a recommenda'tion? '{ou may also conunent 
on the suggestion that when such reports are made, the employee concerned 
should be given a copy for him to terify. (N.B. Dismissals under Section 
556A of the Crimes Act are not classified by the Act as convictions -
See Draft Policy 5.5 for comment). 

7) Disclosure to Employee. - See Draft Policies on "Fair Procedures for the 
Use of Criminal Records". 

8) Appeals. It is not specified as to whet~er the Conunission notifies its 
employees of their rights of review and appeal at the time when the offence 
is discussed or when an adverse o.ecisic,n is taken against him (See Draft 
Policy 6.6). 

9) Retention of Dissemination of Data Obf;ained. 
4 and 5. 

See Discussion points 

Is there any peculiar reaSIJn for wishing to maintain criminal 
record information on employees rather than applicants? 
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EMPLOYMENT BY AND AGENTS OF, THE TOTALIZATOR AGENCY BOARD. 

APPOINTMENT (1-7) 

1. Statutory Provisions re Convictions. 

The Totalizator (Off-Course Betting) Act, 1964 empowers 
the Board to employ permanent and casual staff (5. 9 (1) ). The Act 
makes no mention of probation or confirmation. Nor is there any "fit 
and proper person" provision in the Act. 

2. Questions Asked of Applicants. 

Applicants are asked to disclose crime data on application 
forms as follows: 

" Have you in the last ten years been convicted of or 
is there a charge pending agains t you for any offence 
including a criminal or gaming offence? 

In addition, the matter is also raised again at interview 
(notwithstanding a previous negative answer on the application form) 

" 

to) re-affirm a "no" answer or to obtain details in the event of a "yes" 
answer. 

3. Criminal Record Checks on Applicants. 

3.1 The Police Department's Criminal Records Office is requested 
to check the criminal records of:-

(a) all successful applicants for employment; 

(b) all successful applicants for appointment as agent; 

(c) agents' staff including the spouse of agents; and 

(d) cleaners whose work involves cleaning branches and agencies 
out of business hours. 

3.2 Checks are made in respect to ~ personnel in view of the 
nature of the Board's business and because there can be a movement of 
staff between betting/cash handling work and administrative/service duties. 

3.3 Almost without exception the check is done after selection 
and offer of appointment but mayor may not be after the commencement 
of duty, depending upon the speed of advice from the Police Department. 

3.4 The spouses of agents are checked because they almost 

3.5 

invariably take part in the running of the agency and accordingly are 
regarded as potential employees of agents. In the event that an adverse 
report is furnished which necessitates action, the report is confirmed 
during a discreet and private discussion with the hUlsband or wife of the 
agent without the release of such information by the Board's officers to 
the agent. This protects the confidentiality of the information between 
the Board and the agent's spouse. 

request to 
details of 

(a) 

(b) 

(c) 

Crime data is obtained by the Board upon !ltandard specific 
the Police Department. The Board supplies the Police with 
the applicant as follows:-

surname; 

given names; 

address; 
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(d) date of birth; 

(e) heightl and 

(f) weight. 

3.6 In response, the Police grant inspection of photocopy of 
selective, relevant parts of an applicant's record as follows:-

(a) Location of Court hearing. 

(b) Court classification. 

(c) Date of cOnviction. 

(d) Offence and penalties imposed. 

(e) Charges dealt with but dismissed or not proceeded with. 

(fl convictions which have been successfully appealed. 

(g) Discharged cases under S. 556A of Crimes Act. 

(h) Convictions of persons under 18 years of age. 

3.7 The Board believes that the Police use some discret:.on in 
not supplying information in regard to isolated, minor matters which 
occurred many years ago. 

These have been isolated reports provided Which presumably 
were findings under the Child Welfare Act on matters such as 
uncontrollable child, etc. 

3.8 Data was obtained on 2,376 applicants in the two year period 
17/8/75 to 17/8/77. 99 or 4.17% of those checked had criminal records. 

3.9 Authority for the checks arises from a personal arrangement 
between the General Manager of the Board and the Commissioner of Police 
in 1964 when the Board commenced operations. 

4. Disclosure to the Applicant. 

If any matter is sufficiently recent or serious enough to 
be relevant, it is discussed by a senior officer of the Board with the 
applicant, particularly if a decision adverse to the applicant is 
contemplated. All details of the crime data received are disclosed at 
this discussion. This procedure: 

(a) obviates incorrect identification and confirms the crime 
report; 

(b) provides background information to the matter and the 
opportunity for representations by the person to enable 
a better weighing of the facts in determining whether the 
appointment should be annulled. 

5. Appeals. 

There are no formal appeal procedures available to an 
applicant refused employment because of a criminal record. 
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6. Policies. 

6.1 There is no written policy on these matters but the purpose 
is to ensure that the organisation is manned by people whose background 
and character fits into the Board's function of conducting legalised 
off-course betting facilities involving the handling of large volumes 
of cash in a gambling envi.ronment. The Board maintains that it is 
Hllperative to observe stringent selection procedures and accordingly, 
a recent history of dishonesty or disreputable behaviour must be taken 
into consideration. 

6.2 However, the Board emphasises that because of the human factor 
involved, each case is considered on its merits, i.e., age at and length 
of time since conviction, seriousness of offence, relevance to specific 
duties, etc., is taken into account. 

6.3 The Board considers that since decisions are handled at a 
sufficiently high level of management, deserving cases are not 
automatically barred by the existence of a criminal record. In fact, 
89.9% of these cases are approved for continuance of appointment. 

7. Retention and Dissemination of Data Obtained. 

7.1 The record details obtained from the C.R.O. are retained 
permanently in a single, confi1ential file securely held by the 
Personnel Officer. Only those Board officers involved in the decisio 1 

or implementation of the decision to continue or annul the appointment 
have access to these records. 

7.2 No third parties have access to the records. 

DISMISSAL AND DISCIPLINE (8-11) 

8. Statutory Provisions. 

s. 3(6) (e) of the Totalizator (Off-Course Betting) Act 
provides that the office of a member of the Board shall become vacant 
if he:-

"is convicted in New South Wales of a felony or of a 
misdemeah~ur which is punishable by imprisonment for twelve 
months or upwards, or is convicted elsewhere than in New 
South Wales of an offence which if committed in New South 
Wales would be a felony or a misdemeanour which is punishable 
as aforesaid". 

S. 18 specifies offences against the Act by managers, 
secretaries, officers, employees or agents of the Board, but is silent 
as to dismissal or internal discipline of offenders. The Act has no 
"fit and proper person" provision. 

9. Method of Obtaining Information. 

9.1 Where an employee or agent is involved in practices, whether 
negligent or criminal but which directly relate to the Board's activities, 
the Board is generally informed via internal channels. An employee or 
agent is in those circumstances disciplined internally (and often 
dismissed) before any criminaJ. charges, if warranted, are brought against 
him. (See appended brochure entitled, "A Warning to Staff and Agents"). 

I 

I 
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9.2 Where an employee or agent is ~harged with matters unrelated 
t.o his employment the Board has no ~rganised means of being informed of 
such charges. A newspaper cut-out on an employee's recent conviction 
was once received by the Board, but this type of crime data flow is 
rare. 

10. Disclosure to Employee. 

An employee or agent is called in to discuss the offence 
before any disciplinary action is taken against him. (See appended 
brochure on warning policy). 

11. Appeals. 

There are no formal appeal procedures available to an 
employee disciplined or diamissed because of a criminal record: 

12. Policies. 

No written policies are available. 

13. Retention and Dissemination 0t Data Obtained. 

See 7 aboVe. 
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A MESSA,GE FROM THE 
GENERAL MANAGER TO 
ALL STAFF AND AGENTS 

Set out in this pamphlet are the Board's policies 
regarding "Oishonesty. Fraud or Attempted Fraud" and 
"Bellillg by Staff or Agents." The pamphlet is spec
ially Issued so that all persons concerned are clearly 
aware of the matters mentioned . 

In the past. a few dismissals of staff and tenn
Inatlons of Agency Deeds have taken place because of 
actions involving dishonesty. fraud or attempted fraud. 
'n accordance with the Board's policy. Police invest
igations were in'lfited and prosecution action supported 
when aci.lee<l by the Police. 

/I is quite evident in some cases that the actions 
leading to the downfall of the person concerned included 
betting whilst on duty. Such actions invariably placed 
the person concerned in such a position that discovery of 
his misc:o"duct was inevitable. /I was also evident that 
the more desperate the situation. greater becan;e the 
chance of further loss. 

The policies which have been adopted are based 
on experience and Should not be disregarded at any cost. 
It Is my belief that employees and agents are fundament
a IIy honest people, and it is not my wi sh that any member 
of staff or agent should act foolishly so as to invite the 
penalties referred to later in this pamphlet. 

/I is also of the utmost imparlance that Board 'i'r 
agency staff handling cash should not place their personal 
reputations into jeopardy by careless disregard of the in
structions regarding cash control, such Instructions have
lng been devised, in part, for the protection of the 
employee or agent. 

I eppeal to all staff and agents to cgnsider these 
mailers as o"«s which merit close examination and justify 
strict adherence to the warnings iuued. 

.. } , " 
'i" .' ( / , ('t-' 4\ ,./.", 
I .' 

J. Robertson, 

General Manager. 

JUNE, 1976 



ACTIONS INVOLVING 
DISHONESTY, FRAUD 

OR ATTEMPTED FRAUD 

It is the practice for a Senic.r Officer of the Board 
to address staff members and agents at the first avail
able opportunity alter their appointment. The address 
Invariably includes <I very strong reference to the Board's 
attitude towards dishonest actions, fraud or attempts at 
fraud, by staff or agents. In summary, the warning is 
given that in the event of dishonesty or fraud being 
attempted or practised by a member 01 the staft or agent. 
upon detection. Ihe person concerned will be dismissed 
or have the Agency Deed terminated forthwith, as the case 
may be. Such action wi II be taken irrespective of the past 
record 01 the employee or agent concerned and under no 
ciicumslances will continuance of employment or of the 
A:;ency Deed be considered. In other words no further 
warning is issued. 

In addition to the foregoing, it is the policy of 
the Board to institute proceedings for prosecution In all 
cases where evidence sustaining such prosecution exists. 
A strong liaison Is maintained With the Police authorities 
and Police action is invited at the earliest possible stage. 

Th i s memorandum is issued ~o a 1\ new stall and 
agents as a clear and fina! notification as to the Board's 
attitude to dishonesty, fraud or attempted fraud. 

The Board. through its Personnel or Agency 
Branches, is anxious to assist. wherever possible, by 
providing advice or referral to appropriate bodies to 
staff or agents lacing financial adversily. The purpose 
in issuing this memorandum is to encourage the use of 
these lacilities as we II as to serve as a deterrenl 
to impropriety. 
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BETTING BY STAFF OR AGENTS 

The following instructions regarding betting by 
staff or agents apply: 

1. (a) Permanent staff are prohibited from betting at all 
times in the branch in which they are employed, whether 
on or 011 duty. Agents a,. prohibited hom betting In 
their respective agencies at any time. 

(b) Permanent stall may bet in olher branches or 
agencies when rostered 011 duty. Age!!ts may bet in 
agencies other than their own 01' in lY.anchel, but item 
2 hereunaer regarding possession 01 belting tickets Is 
to be strictly observed. 

Whilst permitted to bet under the above conditions. 
stall and agents are not encouraged 10 bet. 

2. Permanent stalf, agents or casual employees af the 
Board or agents must not have betting tickets In their 
personal possession whilst at work. 

3. Casual employees may not buy tickets or coilect bets 
at the branch or agency in whiCh they are employed on 
days on Which they are rostered for duly. This in
cludes betting or collecting on their OYlr. behalf or on 
behalf of other persons and Incl~de5 collecting on 
tickets issued on previous days. 

4. In addition to branch 01' agency persannel, the above 
restrictions apply to all Operational staff including: 
(a) Regional Controilers. 
(b) Group Managers. 
(e) ,Area, SU~f'flsorl. 
(d) Control Centn! Staff. 
(e) Telephone Betting Staff. 
(I) On·Cour .. Rapresenlallv ... 

5: Telephone Betting Accounts may nol be held by any 
employee (casual or permanent) of any Dlvillon of the 
Board, lIor any agent, nor any staff member employed by 
an Agent 

6. Any breach of this Instruction either by betting, col
lecting be" 01' presenting tlckels for payment or by 
holding or attempting to open a telephone betting ac
count may result in the dismlual of the employee or 
the termination of the Agency Deed as the case may 
be, with(HIt notice. 
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EMPLOYMENT BY AND AGENTS OF, THE TOTALIZATOR AGENCY BOARD. 

Points for Discussion. 

The following discussion points concern areas in which the 
Committees Draft Policies specifically relate to your present 
procedures. If a relevant policy is not raised, this is because it is 
assumed to correspond with such procedures. 

1. Statistics. 

How many applicants were rejected or employees dismissed 
on the basis of criminal record information in 1975-76 and 1976-77? If 
possible indicate the general type of offenr.es which were thought to 
necessitate such action. 

2. Questions asked of Applicants. 

The Board appears to utilize three employment application 
forms, one for general employment, a second for cas~l employment and 
the third for appointment as an agent. The first two forms ask the 
question, "Have you ever been charged with or convicted of any offence 
including a criminal or gaming offence"? This would require the dis
closure of dismissed charges, charges dismissed or bonds expired under 
S. 556A of the Crimes Act, and convictions successfully appealed against. 
The latter form refers to convictions of a criminal or gaming offence. 

Would there be objections to the adoption of the standard 
question (or similar construction) referred to in Draft Policy 2.1. 
This not only avoids the disclosure of dismissed charges and succescful 
appeals, but includes a 10 year limitation as to the disclosure of 
offences. 

We consider that where Police record checks are carried 
out a statement to this effect as well as an explanation of the possible 
effect that a criminal record may have on the applicant, should be on 
the application form. What are your comments in this regard? 

3. Statutory Provisions re/Convictions. 

The Totalizator (Off-course Betting) Act, 1964, makes no 
mention of a character test regarding employment, nor does it refer to 
specific offences, as forming statutory disabilities to such 
employment. 

4. Criminal Record Checks on Applicants. 

We commend the Board's policy of checking Police records, 
almost always only after selection and offer of appointment. 

Despite the matters raised in paragraph 3.4 at the 
commencement of the schedule, it is the Committee's Draft Policy that 
only the applicants and not their· spouses or associates should be the 
subjects of criminal records checking. Does the Board have other 
objections to this policy proposal? 

110uld you envisage problems if the criminal record information 
given to you by the Police, did not include data as to dismissed 
charges. matters dismissed under S. 556A of the Crimes Act and convic
tions successfully appealed against. 
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5. Disclosure to the Applicant. 

The Board's procedures in this regard appear to fully comply 
with the Committee's relevant Draft Policies. 

6. Retention and Dissemination of Records. 

The Committee's Draft Policy in this regard is that all 
criminal information collected for use in the determination of an 
employment application, should be destroyed immediately after that 
purpose has been completed (Draft Policy 6.9). This obviates the risk 
of any privacy problems developing in relation to the retention and 
dissemination of such information. 

Dismissal and Discipline. 

7. statutory Provisions. 

The statutory prohibition created by S. 3(6) (e) of the 
Totalizator (Off-course Betting)Act, is very broad in its scope. 

The Committee prefers such prohibitions to be based on a 
"character test" provision, which allows for flexible application 
(Draft Policy 1.3 and 1.4). If an offence based statutory disability 
is considered to be necessary it should be restricted to specific 
classes of relevant offences, where possible. (Draft Policy 1.2). 

If the Act were amended in these ways, would you have any 
objection? 

8. Method of Obtaining Information. 

The Board does not receive external information of an 
organised nature, on charges or offences not directly related to its 
activities. 
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SCHEDULE N. 

PRIVl\TE ENQUIRY AGEN'rS /ll"l' , I'll' \. 

1. l)ceU\Xlli,lI1S I\I'qlliling Lll'I'llsillq. '1'111' /11'( I\'q\lil\'~; \"'111111-

el"cial agents (basically, process SI'l'VC'l S, 1 CPllSSC'SS I 1111 

agents, and debt collection agents) and private enquilY 
agents (basically, those whose business is to obtain 
information about the character, actions, business or 
occupation of others, t,o search for missing persons and 
to furnish or act as guards or watchmen) to be licensed 
as agents. Others who carry out these functions on 
behalf of an agent must be licensed as sub-agents. 

Insurance Assessors and credit bureaus are exempted. 
Those who carry out an agent's work for only one employer 
(e.g. a finance company or bank) or as an officer or 
employee of the Crown, or as a solicitor or public 
accountant are exempted. 

2. Questions in Application Forms. The application forms 
for licenses under the Act are prescribed by the Act and 
Regulations (slO(l), Regulation 8 and First'Schedule) 
and do not include any questi':>n concerning criminal records. 
However, the interviewing Police Officer questions the 
applicant verbally as to his criminal record. 

3. statutory Requirements re Convictions. slO(6) provides 
that Police can object to the granting or renewal of an 
application on the grounds that the applicant: 

"is not of good fame or character" (slO(6)(a)(i» 

"is not a fit and proper person to hold a license" 
(slO (6) (a) (ii) ) . 

"has been convicted of an offence punishable on 
indictment" (slO(6) (a) (vii». 

sll provides that a license may be cancelled on any of 
the grounds for which an application for a license may 
be refused. 

(As to the eff ect of slO ( 6) and sll, se,e paras 5.2 to 
5.5 below) 

4. Method of CheCking. The Superintendent of Licensing 
conducts a name check of all applic~nts at the Criminal 
Records Office. A further check is conducted with each 
annual renewal of the license. 

5. Licensing Procedure. 

5.1 The Clerk of Petty Sessions of the Court where the 
application is lodged issues a license without necessity 
for a Court hearing unless a Police report objecting 
to the granting of license is received within one month 
of receipt of the application. (510(8». 

5.2 slO(5)(c) provides that the officer in charge of Police 
"shall, if he has found any ground for objection" include 
in his report an objection. The matter is then set 
down for hearing before a stipendary magistrate sitting 
in open court (510(10». 
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slO(ll) then provides that the Court "shall order that 
the application be refused" .• "if it is satisfied that 
the ground on which such an objection was made has been 
established" . 

The effect of this is that conviction for an indictable 
offen·:!e, one of the grounds for objection (see para 3 
above) is an absolute bar to the granting or renewal of 
a license, as the Police have no discretion not to lodge 
an objection, and the Court then has no discretion not 
to reject the application. This will apply irrespective 
of the degree of seriousness of the indictable offence, 
and irrespective of how long ago it was committed. 

5.3 Where a license has been granted or renewed the license 
holder may be called before a Court on the complaint of 
a Police Officer to show cause why his license should 
not be cancelled, on any of the grounds en which 
objection may be taken to the granting of a license under 
slO(6». (sll(l». 

"Upon being satisfied of the truth of any 
sucn ground, the court may order "that his license be 
cancelled or that he temporarily or permanently be 
disqualified from holding a license. (sll(2». (See para 
5.5 below) 

S12 further provides that any Court which convicts a . 
license holder on an indi.ctable offence, or before which 
a license holder gives evidence, may suspend his license 
for up to 28 days, during which time he is called before 
a Court to "show cause" under sll. 

5.4 s13(2) alleviates the effect of a conviction for an 
indictable offence set out in paras 5.2 and 5.3 above 
in the case of SUb-agents. The Court may grant, or 
decline to cancel,the license of a sub-agent who has 
been convicted of an indictable offence "if, in the 
opinion of the Court, the offence is such that, either 
from its nature or from the circumstances in which it 
was committed, it ought not, having regard to the public 
interest', to disqualify the applicant ••• " 

5.5 This specific provision with regard to sub-agents would 
seem to make it doubtful whether the use of "may" in 
sll(2) (see para 5.3 above) does in fact give the Court 
any discretion whether to cancel a license in the case 
of agents. 

5.6 An appeal to the District Court against refusal or 
cancellation of a license is available (s14). 

5.7 Where Police lodge an obje~tion to a license, notice of 
the objection is given to the applicant and, in the case 
of a sub-agent's application, to the agent for whom he 
intends to work. The notice states the nature of the 
proposed objection (slO(9». 

6. Com:nents. 

6.1 The Act has a potential to be unduly harsh on a person 
who has been convicted of an i·ndictable offence. 

It appears impossible for a person who hasbeen convicted 
of an indictable offence (including indictable offences 
tried ~~'nmarilyl to obtain a full agent's license, 
irrespective of the degree of seriousness of the offence, 
OJ: how long ago the offence was committed. The anomoly 
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could arise that a person who was convicted and fined 
for an indictable offence could not be granted a license, 
whereas a person who had been dealt wi th ,:or a more 
serious offence, but put on a recognisance under s556A 
of the Crim~s Act (and therefore not convicted) could be 
licensed. 

6.2 Although a sub-agent's license can be obtained despite 
an indictable offence(see para 5.4 above) considerable 
embarrassment to an alpplicant may still be caused because 
the Police are obligea to lodge an objection (see para 
5.2 above) and the aglent by whom the sub-agent is 
employed is notified of the objection, (see para 5.7 above). 
Therefore the existence of the person's criminal record is 
disclosed in open Court and directly to the employer. 

The committee is aware of one case where an agent reques~ed 
his employees to obtain sub-agent's licenses. One of his 
employees of 10 years standing who had a shoplifting 
conviction some 18 years previously was considering 
resigning fr',~m her position rather than have the employer 
made aware of the conviction. Fo~tunately, the conviction 
was not for an indictable offence and she was convinced 
to proceed with the application. 

7. Draft Recommendations. 

The committee considers that the Act should be amended 
by the deletion of the specific grounds for objection of 
conviction for an indictable offence. The"fit and proper 
person" provision will provide adequate grounds for 
objection in appropriate cases. A subsidiary effect is 
that in cases of old or less serious indictable offences, 
where the Police feel an objection is unnecessary. an 
agent will not need to be made aware of his sub-agent's 
convictions. 

Alternatively, if it is not desired to give Police the 
discretion to object in this case (unlike most other 
licensing legislation), s13(2) should be amended to 
encompass agents as well as sub-agents. The Committee 
prefers the first alternative', 
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LICENSING UNDER THE COMMERCIAL AGENTS AND 

PRIVATE ENQUIRY AGENTS ACT, 1963. 

Points for Discussion. 

The following discussion points concern areas in which the 
Committee's Draft Policies specifically relate to your present proceedures. 
If a relevant policy is not raised, this is because it is assumed to 
correspond with such procedures. 

~tatistics. How many refusals to grant or renew licenses, based on 
criminal record information, have occurred in the period 1.975-76 and 
1976-77? If possible, indicate the general type of offences considered 
to necessitate such actions. 

2) Questions on Application F0rI11l!.. No questions are presently asked on the 
application form, regarding the applicant's criminal history. Would you 
object to the inclusion on the application: orm? 

i) a statement that Police record checks will be carried out and, 

ii) a statement where Police record checkS are carried out, clearly 
explaining the effect of a criminal record, on the applicant's 
eligibility? 

(See Draft Policy 2.4 and 2.5) . 

3) Statutory Requirements re/Co~vj:ctions. Police objections to the granting 
of a licence may be based on a "character test" prov~s~on as well as a 
general offence based bar (Seution 10(6». These grounds for objection 
also apply to refusals to renew licences. 

What would be your objections, if any, to the amendment of 
Section 10(6) of the Act so as to simply specify that the applicant 
will be reft;sed a licence if he is "not a fit and proper person" to hold 
a licence? If it is considered necessary by you, the Act might also 
include a clause prohibiting the acquiring or retaining of a licence if 
certain relevant and specific offences were committed. If this is the 
case, what offences would you consider relevant? 

(See Draft Policies 1.1 - 1.5) . 

4) Hethods of Checking. It would appear that no opportunity to discuss 
the objection, based on criminal record information, is given to the 
applicant, nor is a copy of the Police report given to the applicant, 
prior to the Court hearing. 

Assuming that ~,e policy and procedure expressed in Draft Policy 
6.7, was not objected to by the Police, would you have any reservations 
if this were the practice, prior to a Court hearing, at the time of the 
notice of objection being given to the applicant. 

5) Licensing Procedure. If the recommendations regarding the amendment to 
the Act, proposed in the above point, were acceptable to you, the Police 
would have far greater discretion in deciding when to object to applica
tions. 

We would suggest that the obligation on the Court to order the 
refusal of a licence if grounds for the objection are established (Section 
10 (11» should be altered to a ~iscretion as exists in the cancellation 
of a licence by the Court (Section 11 (2». 

If section 10 (6) (a) vii) were to remain in the Act, would you 
object to an alleviation clause similar to that in Section 13 (2), being 
included in 'this Section. This may overcome the severity of the absolute 
bar in Section 10 (6) (a) vii). Alternately Section 13 (2) could be 
amended to encompass agents as well as sub agents. 
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Regarding the inquiries to be made by the Police prior to 
reporting to the Court (Section 10 (5) (a)) would you agree to the Act 
being amended so as to specify the nature of the inquiries to be made on 
the applicant, as they relate to third parties? 
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SCHEDULE P. 

LICENSING UNDER THE MOTOR DEALERS ACT, 1974. 

1. Occupations Reguiring Licensing: motor dealers, motor 
vehicle wreckers and certain prescribed classes of 
persons dealing in used or reconstructed motor vehicles 
or their parts. 

2. Questions on Application Forms. The following question 
is asked concerning sale proprietors, all partners, all 
directors and the secretary (in the case of a company 
applicant) and any person "concerned with the day to 
day management of the premises": 

"Have you •••• during the last ten years in New South 
Wales or elsewhere been charged with or convicted of 
any criminal, traffic or other type of offence? 
If yes, state brief particulars including the full 
name under which you were charged or convicted." 

S5 provides that the application form must be approved 
by the Minister. 

STATUTORY REQUIREMENTS RE CONVICTIONS. 

3.1 Sll provides that the Commissioner for Consumer Affairs 
may request the Police commissioner t<;> ascertain whether 
an applicant (including partners and directors and 
secretaries of companies) is "a fit person to hold a 
licence", and authorises the Commissioner to "cause 
such enquiries as he deems necessary to be made in order 
to ascertain that fact". 

Sll does not seem to specifically authorise such reports 
on persons "concerned with the day to day management 
of the premises". 

3.2 S13 provides that the Commissioner shall not grant a 
license unless he is satisfied that the applicant 
(including partners, and directors and secretaries of 
companies) is a "fit person to hold the licence applied 
for". 

3.3 S18 provides, inter alia, that the Commissioner "may, 
after due inquiry" revoke a licence if the holder has 

- made a statement in his application which he 
knew to be "false or misleading in a material 
particular" 

- been "convicted of an offence involving fraud or 
dishonesty punishable on conviction by imprisonrnnent 
for three months or more" or convicted of offences 
against the Act or s32 of the Consumer Protection 
Act, 1969. 

- to the Commissioner's satisfaction "been guilty 
of fraudulent conduct or dishonesty in connection 
wi th his busin.:;:!ss as a dealer." 

3.4 The Regulations under s57 provide that a licence holder 
"shall not, except \"i th the approval in writing of the 
Commissioner and subject to the conditions, if any, 
attached to that approval, employ or continue to employ 
as a manager a person -

(a) who within the previous 10 years has been convicted 
of any offence under the Act or any offence 
involving fraud or dishonesty; or 
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whose application for a licence has within that 
period been refused or whose licence has within 
that period been revoked" (Regulation 6A(2), 1976-
No. 145) 

"Manager'" means"t.he person having the control or sub
stantial control of the day-to-day conduct, at the 
place or places of business in respect of which a 
licence was granted. of the business to which the lic
c.~ce relates (Regulation 6A(2), 1976 - No. 145). 

The existing Regulations only apply to "managers", but 
257 allows regulations to be made "prohibiting or 
regulating" the employment by a licence-holder of any 
person who has been "convicted of offences under this 
Act or of offences involving fraud or dishonesty or other 
prescribed offences." 

4. Method of Checking. 

4.1 All applicants (including partners, and directors and 
secretaries of company applicants) and all "managers" 
are investigated as in 4.2 to 4.5 below. 

4.2 The Police Department's Criminal Records Offices 
attaches the person's criminal record to the application 
and forwards it to the Officer-in Charge of Police in 
the area in which the applicant resides. (As to C.R.O. 
disclosure policy, see Chapter 2, para 3.4(0).) 

4.3 The local Police conduct such interviews as they consider 
necessary with the applicant and third parties and 
submit a detailed discursive report (if necessary). 
Such reports may include the opinions of the reporting 
officer or of third parties as to the person's honesty, 
indebtedness, associates, and probable past, present and 
future involvement in crime whether involving convictions 
or not. The Officer's opinions as to the suitability 
of the person as a licence holder may be given. 

Comments which have been included in such reports seen 
by the Committee have included: 

"I contacted a Mr. (X) who was also nominated as a 
personal reference to obtain the loan. Mr. (X) is 
not a personal friend and merely purchased a car 
from (the applicant) and under no circumstances would 
vouch for (the applicant's) characater." 

"He is a plausible liar. a mechanic by trade, and it 
is considered that he will continue to associate in 
the motor vehicle industry." 

Anothsr report is reproduced in full on the next page. 

4.4 The report is submitted to the C.I.B's Motor Squad for 
comment as to their knowledge of the person and 
information available from Police intelligence records. 
An opinion as to the person's suitability as a licence 
holder will be given. 

4.5 The reports are returned to Head Office for a recommend
ation as to the suitability of the person to be a licence 
holder to be given by an Assistant Commissioner of Police. 
All reports are then forwarded to Consumer Affairs. 
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5. Licensing Procedure. 

5.1 If the Commissioner of Consumer Affairs refuses to grant, 
or revokes, a licence, the applicant or holder may appeal 
to a magistrate (s19). The magistrate may disallow 
the refusal or revocation if "in all of the circumstances 
of the case, he considers it fair and reasonable to do 
so" (s19(9». No further appeal is allowed (s19{lO». 

5.2 No specific provision is made for "managers" or other 
employees affected by the Commission's decision under 
Regulation 6A or other similar regulations (see para 
3.4 above) to have a similar right of appeal. They may 
have to rely on their employer (the licence holder) 
being 'willing to have his licence revoked for employing 
them in brea,-:h' of the Act before a Court hearing is 
possible. The Magistrate·could then make "such other 
I:>rder in the circumstances as to him seem just" (s19 (7) ) • 

5.3 A notice of refusal or revocation "shall state the reasons" 
f.or the refu~al or revocation (s13(6): slB{B». 

"Before revoking a licence the Commissioner shall 
give the holder .' •• an opportunity of showing cause 
why the licence should not be revoked" (slB(5». 

No similar provision exists in the case of refusals. 
However, the Bureau's policy is to discuss any refusal 
on request, with the applicant. He is allowed to read, 
or have read to him, that part of a Police report which 
relates to him, but not to copy it. He is not allowed 
to read, or have read to him, comments relating to other 
people. 

6. Policies Concerning Objections. 

No written policies are available. 

7. Information Provided to Applicants. 

Applicants are informed that P\?lice enqu~r:Les are 
conducted. 'The application form states that false 
statements may lead to revocation of a licence or a fine. 

B. Retention, Dissemination and Storage of Dat:a Obtained. 

The crime data obtained remains on 
is current. It is envisaged that 
6 years after a licence expires. 
ation to third parties. 

9. Comments. 

file while a licence 
it will be d,:stroyed 
'l'here is no dissemin-

9.1 The application form should not ask about charges which 
did not result in a conviction or finding of guilt. (see 
general recommendations on questions in application forms). 



9.2 s57 allows regulations to prohibit a person from being 
an employee of a licence holder, or for his employment 
to be made subject to conditions if he has ever been 
convicted of fraud or ishonesty or any other prescribed 
offence. In principle the Regulations can be used to 
restrict the employment prospects within the motor 
industry of any person who has any criminal record. 
At present the exercise of this power has been limited to 
Regulation 6A (see para 3.4 abov). The Com~ittee 
questions whether the power to exclude persons from 
employment should be contained in regulations other than 
the Act. 

A further problem is the lack of an effective appeals 
mechanism for persons whose employ~ent has been so effected, 
in contrast to the extensive appeal rights of licence
holders contained in s19. This is a further reason for 
bringing restrictions on such employees under the Act 
and, in particular, under s19. 
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LICENSING UNDER THE MOTOR DEALERS ACT, 1974. 

Points for Discussion. 

The following discussion points concern areas in which the 
Committee's Draft Policies specifically relate to your present 
procedures. If a relevant Policy is not raised, this is because it is 
assumed to correspond with such procedures. 

1) Statistics. How many refusals to grant or renew licenses based on 
criminal record information have occurred since the commencement of the 
Motor Dealers Act? If possible, state the general type of offences 
considered to necessitate such actions. 

2) Questions on Application Forms. The question presently appearing on the 
application form refers to being "charged or convicted of any criminal, 
traffic or other type of offence" and requests the provision of particulars 
if the answer is the affirmative. This would require the disclosure of 
all charges, no matter what the outcome. Do you see any objections to 
your adopting the standard que;;;tion (or similar construction) as suggested 
in Draft Policy 2.1? This would overcome the need for the applicant to 
disclose charges that were dismissed under S.556A of the Crimes Act. 

The Committee cnnside,rs it necessary that where Police record 
checks are made, a statement to this effect should be included on the 
application form. In addition to this, would you have objection to the 
inclusion of a statament concerning th= effect of such a criminal record 
on the granting of a licence. 

(See Draft Policy 2.1, 2.4 and 2.5) • 

3) Statutory Requirements Re/Convictl.ons. The application of the Statutory 
Disabilities in Section 13, 18 and 15 appears to be conditional on the 
Commissioner'S discretion. 

A "character test" provision is used in S. 13 whereas the 
revocation provision of S. 18 referl; to specific offences. 

What would be your reaction to an amendment of the Act which 
deleted any .reference to general or specific offences as being a bar to 
the granting or holding of a licence and simply relied on a "character 
test" as used in S. 13 (see Draft Policy 1.3). T'nis would avoid the 
difficulties of an absolute bar and provide for a more flexible applica
tion of the statutory disability. 

4) Methods of Checking. The applicant is offered the opportunity to discuss 
his record with the interviewing Police officer. However, i) he is not 
made aware of the investigations carried out amongst third parties and 
ii) he is not shown a copy of the Police officer's report, nor later 
comments made by the C.I.B. Motor Squad, nor Head Office recommendations 
as to his suitability as a licence holder. 

The applicant has the right to appeal to a Magistrate if 
his application is revoked 1 however, no such appeal exists for managers 
or employees effected by the Commissioner's decision under Regulation 
6A or other similar regulations. 

The reasons for the refusal or revocation of the licence are 
stated in the relevant notice to the applicant. An opportunity "to show 
cause why a licence should not be revoked" (S. 18 5) is given, but no 
similar prOVision exists in relation to refusals. 

It is the committees Draft Policy that no licence shOUld 
ultimately be refused on the basis of the applicant's criminal record, 
without an opportunity for discussion, being given to him. We note 
that this is the present practice of the Department. At the time of 
such ~ discussion, the applicant should be made aware of his rights of 
appeal. 
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If an application is to be rejected (or other adverse action 
taken) because of disclosure of a criminal record as part of a discussive 
Police report (which also contains opinions about the applicant's charact.er, 
honesty, activities, etc., or about other people) he should be given a 
copy of the report to read at the interview. If the Police Commissioner 
certifies that it is not in the public interest for this to occur (see 
Draft Policy 6.7) a copy should instead go on request to some independent 
third party to inspect on his behalf and disclose as much to him as 
possible in the circumstances. Your comments should be given on the 
presumption that the Police do not object to this procedure. 

As to the voluntary disclosure of criminal record information 
to third parties, by Police officers, we would invite you to consider 
suggested policies which will appear in. a later paper or the storage of 
criminal records by Police. 

Would you have objection to a system where any criminal record 
information for the use of your Department, should only be given in the form 
of a resume, which would not include information of charges, dismissals, 
and convictions successfully appealed against? (Draft Policies 3.4, 
6.2, 6.6 and 6.7). 

5) Retention, Dissemination and Storage of Criminal Record Information. 

Would you object to the recommendation that all criminal 
record information should be in~ediately destroyed after use in the 
Department's deliberations as to the granting or renewal of licenses? 
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SCHEDULE DA. 

APPOINTMENT AS A JUSTICE OF 'rHE PEACE. 

Appointment as a Justice of the Peace is by the Governor on the 
advice of the Executive Council on the recommendation of the 
Minister of Justice. It is administered by the Department of 
the Attorney General and of Justice. 

1. Statutory provisions. Appointment is pursuant to the 
provisions of s29 of the Imperial Acts Application Act, 
1969. 

Appointment is for life but may be revoked by the Governor 
for good cause. 

2. questions Asked of Applicants. The application form asks 
"Have you ever been convicted or found guilty of any offence 
(including traffic offences)? (If so, give details)". 
Drivers licence number and date of birth are required. 

The form must be signed by the Member of Parliament who 
nominates the applicant. 

3. Method of Checking. 

3.1 A photocopy of the criminal and traffic records of all 
applicants for appointment (approximately 5,500 p.a.) is 
obtained from the criminal Records Office and the Department 
of Motor Transport. 

3.2 If the record disclosed is sufficient to raise doubt as to 
the suitability of the applicant, the Department then 
requests the Officer in Charge of Police in the area in 
which the applicant lives to have the applicant interviewed 
for the purposes of: 

(i) admitting or disputing that the offences recorded 
relate to him (if disputed, the applicant is asked 
to agree to be fingerprinted fo~ verification: any 
such fingerprints taken are subsequently destroyed): 

(ii) giving any explanation or mitigating circumstances; 

(iii) for the interviewing officer to prepare a report as 
to his character and whether he is considered a 
fit and proper person to be a Justice of the Peace 
(any advezse reports are returned to the Department 
via the Commissioner of Police, as are any reports 
on any applicants who are current or former Police 
Officers). 

previously, all applicants were interviewed by Police 
Officers, but this is now considered unnecessary. The 
Department estimates that only about 2% of all applicants 
are now interviewed, and~boui: half of these applicants are 
subsequently approved. 

3.3 The Department has no systematic method of being informed 
when appointed Justices of the Peace are charged with or 
convicted of offences. It has to rely on third parties 
bringing such matters to its attention. When this occurs, 
the Department will then obtain details from the Police 
or Department of Motor Transport. 

4. APpoint:l1ent and Revocation. 

4.1 The Minister decides whether to recommend an application 
on the basis of the criminal and traffic records obtained and 
the interviewing Police Officer's report on the applicant's 
character. 








