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PREFATORY NOTE

In 1974 the National Conference of Coﬁmissioners of Uniform
State Laws adopted and published its pfoposed Uniform Rules of
Criminal Procedure. Drafted with the assistance of a grant from
the Law Enforcement Assistance Administration, the Uniform Rules
established the procedure governing the criminal justice éystem
from prior to arrest to sentencing. In a few instances, rules
regulating the process of sentencing were also included, but the
bagis for sentencing criminal offenders and the nature of cor-
rectional programs were not addressed. In 1973, a committee of
the National Conference was formed to examine the possibility
of carrying forward through the sentencing and correctional
phases the work begun with the Uniform Rules. In 1974 LEAA
provided the necessary funds for that project to proceed. This
Act along with the Uniform Rules provides a basic structure for
the operation of a criminal justice system. The Model Sen-
tencing and Corrections Act is limited to the sentencing and
correction of persons canvicted of crimes. Juvenile court cases
are not coverned by this Act.

The project began at a propitious time. A year earlier
the National Advisory Commission on Criminal Justice Standards
and Goals had published its report on Corrections offering a
wide-ranging set of recommendations for reform. Among them
was the callwfor wholesale reform of the correctional laws of
the fifty states. The drafting committee for the Model
Sentencing and Corrections Act relied heavily on the pioneering

work of the National Commission.



The fundamental bases for sentencing criminal offenders
were also undergoing a major reexamination. The traditional
approach to sentencing, adopted by the National Commission and
earlier by the American Bar Association in its Criminal Justice
Standards, consisted of a system of judicial sentencing designed
ta tailor the sentence in each particular case to the needs of
the offender and of”society. ‘Although there were recommendations
to reduce or to structure the discretion of the sentencing coﬁrt,
the system proposed in thOse reports remained heavily discre;
tionary. Parole also was a critical element of the envisioned
system, although here again recommendations were offered to struc-
ture the discretion of paroling authorities. |

As the drafting committee began its work, a series of pro-
posals from a variety of different study groups began to suggest
an abandonment of traditional practice. The universal feature
of these proposals was the recognition that individualized
sentencing had failed and should be replaced by a system that
provides a higher degree of equal treatment. The indeterminate
sentence with parole was to be replaced by a flat, determinate
sentence. The discretion to select a particular sentence was to
. be severely restricted, either by legislative mandate or by other
devices. Sentences were no longer to reflect the rehabilitative
potential of the defendant but rather were to insure a punish-
ment justly deserved for the offense committed. The National
Conference built upon these proposals and Article 3 of this

Act reflects, in part, their philosophy.




In the late 1960's the courts abandoned what had become
known as the "hands off" doctrine under which courts refused
to int;rvene to review the decisions of correctional adminis-
trators or the conditions of correctional programs. Instead,
courts began to measure correctiohal practices against consti-
tutional principles and in many instances the existing practices
fell short. Since these early beginnings nearly every aspect of
correctional programs. has been evaluated by courts. In some
cases, dramatic change was ordered. It became clear, on the
other hand, that dramatic change would not coﬁe easily through
judicial decrees. Oftentimes, lack of funds prevented pFisons
from meeting minimum standards even where those in chargé of
the institution desired to make change. In a few cases federal
courts actually took c¢¥er the operation of a prison in order to
correct unconstitutional conditions and practices.

There is general agreement that the rule of law muét be
applied to the correctional elements of the criminal justice
system. There remains, however, disagreement as to how that is to
be accomplished. The National Advisory Commission recognized
the gains to be derived from a legiélative codification of the
rights of persons subject to correctional authority:

Legislatures should respond with a comprehensive

statement of the rights lost byconfinement and

procedures designed to implement and enforce

retained rights. Otherwise, the courts will

continue the slow, painful, and expensive process

of accomplishing this task through case-by-case

litigation. The inevitable period of uncertainty,

of abrupt change, and of allocation of valuable

and scarce correctional resources to litigation
can be minimized by carefully conceived legislation.



National Advisory Commission on Criminal Justice Standards
and Goals, Corrections at 558 (1973) ([hereinafter cited as
Nat'l Advisory Comm'n]. The Model Sentencing and- Corrections
Act responds to these concerns and proposes detailed legis-
lative direction for the treatment of offenders.

The National Advisory Commission also examined and
evaluated existing legislative proposals relating to sentenc-
ing and correctioﬁs. Wat'l Advisory Comm'n, Corrections at
549. Most of the then available proposed codifications were
developed before the courts had begun to impose constitutional
standards on correctional programs. Other pro;iéed legislation
addressed relatively specific problems and did Aét provide a
comprehensive or coordinated statutory framework for correc-
tional reform. Although many of these earlier proposals
including the American Law Institute's Model Penal Code and
the Study Draft of a New Federal Criminal Code provided a
starting point for committee deliberation, this Model Act goes
far beyond earlier attempts to define statutorily the treatment
of offenders. And the sentencing provisions of this Model Act

are based on different premises than these earlier proposals.

R



Sevgral major thgmes distinguish the Model Sentencing
and Corréctions Act: B

-~ The Act unifies the various elements of the correc-
tional system into one department of corrections in order to
coordinate the deployment of scarce correctional resources
and to make correctional programs consistent and effective.

-- The Act implements the legislative responsibility
for determining basic correctional purposes‘and policies and,
in several sections, legislatively established criteria and
goals for decision-making are announced:

-- The Act seeks to reduce the unféirness and ineffective-
ness occasioned by sentencing disparity. Rehabilitation is
eliminated as a goal of sentencing. Sentences, based on the
punishment deserved for the offense, are determined by courts
in accordance with statutory and administrative- guidelines.
Appellate review of sentences is authorized. Pérole is
abolished.

-- Although rehabilitation will no longer be a4factor in
determihing sentences, within the sentence imposed the Act
seeks to enhance the rehabilitative potential of correctional
environments by authorizing a wide variety of programs and
giving offenders a greater voice in, and acéordingly a greater

incentive for, their own self-improvement.
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-- The Act aiso seeks to recognize the interests of
victims in the sentencing and correctional process.

-- Most importantly, the Act strives to bring justice and
the rule of law to the correctional process. Traditional
mechanisms used to structure and limit governmental discretion
in the free society are applied to sentencing and corrections.
The fundamental rights of confined persons are defined and pro-
tected in an attempt to enhance individual liberty unless com—s
pelling justification exists for its restriction.

The Act is divided'into six Articles. Article 1 contains
general provisions including definitions and rule-making pro-
cedures. Article 2 establishes the organization of the Depart-
ment of Corrections. The Article has avoided inflexible
organizational provisions in favor of enacting general organ-
izational structures and providing authority for the administra-
tive creation of a more detailed organization. Article 3 deals
with sentencing. The Article establishes the fundamental

policies behind sentencing criminal defendants and the pro-

- cedures for doing so. In addition, each sentencing alternative,

from community supervision to continuous confinement, to fines
and restitution are more fully implemented. Article 4 contains
provisions directly related to the treatment of sentenced

persons. The Article articulates the protected interests of

5



confined persons as well as requiring the establishment of
grievance procedures. Activities within correcﬁiOnal agencies .
which directly impact on persons in the custody of the depart-
ment are carefully circumscribed. .Article 5 establishes a
program for assisting the‘victims of criminal offenses. Article
6 provides for the effective date of the Act and governs the
transition from prior law to the provisions of the Act.

Many if not all of the provisions of this Act are fraught
with controversy. The Committee is indebted to the wide-range
of individgals and organizations that have contributed their
suggestions and criticism throughout the drafting process. In
many instances the Act confronts and seeks to alter long- '
standing traditions in both sentencing and corrections. The
presence and patience of many individuals insured that the
provisions of the Act were not casually adopted but are the
result of extensive and, at times, intense debate.

The Committee is grateful to the LEAA's National Institute
of Law Enforcement and Criminal Justice for the grants which

have made the Committee's and Staff's work possible.
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SECTION 1-101

ARTICLE 1
_.GENERAL PROVISIONS

SECTION 1-101. [Definitions.] As used in this Act,

unless the context otherwise requires: °
N (1) '"chief executive officer'" means a warden,

superintendent, or other administrative head of a facility’
or program;

(2) '"confined person' means a person confined
in a facility for any purpose;

(3) '"correctional mediator'" means the correc-
tional mediator created by Part 2 of Arti;le 45

(4) "department' means the department of
corrections;

(5) "director" means the difector of correc-
tiqns; |

(6) '"facility" means a prison, reformatory,
jail, training school, reception center, community-correc-

tions center, half-way house, or other residential institu-

tion, and surrounding grounds, administered by the department

for persons in its custody, but does not include & short-term

holding facility maintained and administered by a political
subdivision of the State;

(7) “furlough" means an authorized leave of
absence from a facility for a designated purpose and period

of time;
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SECTION 1-101

24 (8) "offender" means a person sentenced for
25 an offense, who has not been discharged;

26 ‘- (9) -"person in the custody of the department"
27 includes a confined person and a person supervised in the
28 community;
29 (10) "person supervised in the community'" means
30 a person authorized to reside in the community subject to
31 the supervision of the department;
32 (11) "pretrial detainee" means a person accused
33 % of an offense and detained before the imposition of a sen-
34 . tence;
35 (12) "pretrial detention facility" means a
36 facility or part of a facility used for the care and custody
37 of pretrial detainees; and !
38 (13) "sentencing commission” means the séntenc-
39 ing commission created by Part 1 of Article 3.

' 1

COMMENT

Paragraph (2) defines ''confined person'" to include anyone
confined in a facility. This includes sentenced persons, pre-
trial detainees, and material witnesses.

Paragraph (6) defines a '"facility." The term has an
administrative as well as a physical connotation meant to include
an entire institution. A farm located near or administered by an
institution would be included in the term facility. Section 2-404
authorizes local political subdivisions to continue to administer
short term holding facilities after local jails are brought into
the state correctional system. These short term facilities are
lock-ups utilized by police departments for short term security
or secure rooms used by courts during a trial. These holding
facilities are excluded from the definition of '"facility,'" even
though Section 2-404 allows the department to administer them on
behalf of a political subdivision.
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SECTION 1-101
SECTION 1-102

Paragraph (7) provides a general definition of a "furlough."
The details of granting furloughs are prov1ded in Sections 4-409
and 4-410.

.~ Paragraphs (8) through.(11l) provide definitions separating
the varigus classifications used in reference to persons over whom
the department has some control. The term "offender" is used to
signify a person subject to a sentence; the line of demarcation
between an "offender" and a '"defendant' is the imposition of sen-
tence. A person remains an '"offender" until he is released from
his sentence. Paragraph (9) defines "person in the custody of
the department" as including both a confined person and a person
supervised in the community. This phrase is the most general
reference in the Act and is intended to include pretrial detainees,
sentenced offenders, material witnesses, and any other person who
for any reason is subject to the custody and control of the depart-
ment of corrections. A '"person supervised in the community'" is
distinguished from a "confined person'" and relates to those sub-
ject to a sentence to community supervision, those released on bail
conditions and subject to the supervision of the department, and
those in pretrial 'diversion programs in which the department plays
a supervising role. Paragraph (11) defines as a subcategory of
"confined person,' a "pretrial detainee" who is a person not yet
convicted of an offense but detained prior to his trial. Para-
graph (12) makes a '"pretrial detention facility" a subclass of
"facility."

1 SECTION 1-102. [Scope of Act.] This Act governs the
2 sentencing, care, custedy, and treatment of persons accused
3 of or sentenced for a violation of the criminal laws of this
4 State or otherwise held in the custody of the department.

5 This Act does not apply to:
6 (1) juveniles processed by a [juvenile, family-
7 court]‘except to the extent they are pretrial detainees in

8 a pretriai detention facility; or
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SECTION 1-102

9 (2) programs, services, or facilities

10 administered by the department exclusively for juveniles

11 committed to its custody by a [juvenile, family courtl].
COMMENT

This Act is designed to govern sentencing and correctional
activities relating to criminal law enforcement. It specifically
applies to persons involved in the system because of the accusa-
tion of or conviction for a felony or misdemeanor. Although cor-
rectional programs and facilities generally serve these persons,
a number of other persons in various ways become involved in the
correctional system. Material witnesses are confined in jails or
pretrial detention facilities. Facilities designed as pretrial
faci&ities often serve a sorting function, initially confining
persons who are subsequently diverted from the criminal justice
system. The section applies to two major classes of persons:
First, those who violate or are accused of violating the criminal
laws and second, those who otherwise are in the custody of the
department of corrections.

The Act is not intended to govern the processes of juvenile
courts nor to apply to facilities administered exclusively for the
care of juveniles adjudicated as within a.status, such as unruly
or in need of special supervision, not amounting to a criminal con-
viction. The Act would apply to juveniles who are transferred to
adult court for criminal prosecution. Paragraph (1) exempts from
the Act's coverage juveniles processed by a juvenile court. In
some instances, however, juveniles are arrested for criminal con-
duct and confined in jails or other pretrial facilities until the
jurisdiction of the juvenile court is asserted., To the extent
those juveniles would be confined in facilities of the department,
this Act would apply. In some jurisdictions the department of
corrections administers juvenile as well as adult facilities.
Paragraph (2) makes the Act inapplicable to those facilities as
long as they are“maintained exclusively for juveniles committed
by a juvenile court. A group home or temporary detention home
maintained exclusively for arrested juveniles would not be governed
by the Act nor would a training center maintained exclusively for
delinquent youth. ‘However, states may wish to examine the pro-
visions of this Act to determine whether they could be implemented
in exclusively juvenile facilities.
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The scope of the-language '"criminal laws'" may in some states
create confusion as applied to minor proceedings oftentimes viewed
as ''quasi-criminal" or minor offenses carrying "civil penalties."
A state may wish to specifically exempt persons involved in these
proceedings from the Act. See Uniform Rules ¢f Criminal Procedure,
Rule 111 (1974). See also comment to section 3-112 infra (author-
ing the sentencing commission to define "infractions™ and thereby
exempt them from the sentencing provisions). 1In those states
-that may constitutionally prohibit legislative interference with
ordinances adopted by home-rule cities, drafters should exempt
these ordinance violations from this Act.

1 SECTION 1-103. [Adoption of Rules; Procedures.]

Z (a) For purposes of this Act, ''rule'" means the whole
3 or part of a statement of general applicability and future

4 effect designed to implement, interpret, or prescribe law or
5 policy or describe the organizétion,.procedurg or practice
6 requirements of an agency.

7 (b) Whenever the di%ector adopts a measure, other

8 than a rule, which is binding uvn persons in the custody of

9 the department, he shall publish the measure in a manner
10 reasonably calculated to give notice of its contents to

11 tHose persons likely to be affected by it.

12 (c) Whenever this Act spgcifically requires the

13 director to implement a section of this Act by adoption of
14 rules or whenever the director gpecificaliy designates a_
15  measure as a rule, the director shall, before adoption,

16 amendment, or repeal: |

17 (1)‘;give at least 10 days' notice of his

18 intended action to persons in the custody of the department
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39

37
38
39
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and likely to be affected. The notice shall contain the
time, the place, and the manner in which affected persons
may present their views. The director shall give actual
notice to persons likely to be affected or,

(i) if the action is likely to affect
confined persons, post notice in facilities in a location
readily accessible to confined persons and generally used
for distributing information to them; and

(ii) if the action is likely to affect
persons supervised in the community, mail or otherwise
distribute written notice to 10 percent 0?;100 persons,
whichever is less, of the supervised persons likely to be
affetted;

(2) afiord interested persons reasonable oppor-
tunity to submit data, views, or arguments in writing

relating to the director's intended action. The director

- alsc sha'i set aside a reasonable time period for receiving

oral testimony from interested persons. The director may
designate a hearing Uffiégr to receive and summarize oral
testimony for consideration by the director. The director
or the hearing officer shall seek to-heér a variety of
representative views and may refuse oral testimony that is
repetitive or irrelesvant; and

(3) consider fully all submiséions and, if the

proposed action is taken, issue a concise statement of the
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principal reasons for taking the proposed action, incorpo-
rating thefein the reasons for rejecting contrary views.

(d) If the director finds that an imminent perii
to the health, safety, or welfare of any person ;equires
action without compliance with subsection (c), he may pro-
ceed without prior notice or hearing. The action may be
effective for a period of not more than 30 days, renewable
once for an additional 30-day period.

(e) All rules and regulations in force on the effec-
tive date of this Act remain effective for 6 months unless
readopted, amended, or repealed ih accordance with this
section. Thereafter, no rule is valid unless adopted in
substantial compliance with this section.

(£) This section applies to rules adopted within
the depaftment, whether by the director, associate director,
oﬁ a subordinate.

‘(g) The director or his delegate at least annually
shall hold a hearing for persons in each faéility or pro-
gram to consider proposals by these persons for changes in
the rules of the department.

(h) The director at least annually shall publish
copies of the rules of the department affecting the status,
activities, or conditions of confinement or supervision of
persons in its custody and make them readily accessible to

persons in the custody of the department and the public.
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69 At least one current copy of the rules applicable to that

70 facility shall be kept in each facility.

71 (1) The requirements of this section are in addition
72 to, anduin the event of conflict control, any other provision
73 ~ of law appliczble to the adoption and publication of rules
74 by state agencies,

COMMENT

This provision is designed to permit persons in the custody
of the department to participate in the process of adopting rules
affecting them. One of the major techniques developed since the
1940's to improve the administrative process has been notice and
comnient rulemaking, in which affected persons are given notice of
a proposed agency course of action and allowed to voice their views.
Congress applied this technique to federal agencies in 1946 in the
Administrative Procedure Act, 5 U.S.C.,8§§8 551-59, 701-06 (1976).
The National Conference of Commissioners on Uniform State Laws
proposed similar legislation for the states the same year in the
Model State Administrative Procedure Act and substantially revised
its provisions in 1961. Approximately 25 states have adopted part
or all of the Model Act. This section is derived primarily from
the 1961 version.

The National Advisory Commission found that the 'concepts

developed by these statutes (administrative procedure acts) rarely
have been applied to administrative agencies dealing with criminal
justice. However, for themost part, the language of these stat-
utes indicates that they are applicable to criminal justice:
agencies." Nat'l Advisory Comm'n on Criminal Justice Standards §&
Geals, Corrections Std. 162 [hereinafter cited as Nat'l Advisory
Comm'n]. The Commission recommended notice and comment rulemaking
procedures for correctional agencies. Id. A committee of the
American Bar Association has also recommended broad participation
by prisoners in rulemaking. ABA Joint Comm. on the Legal Status
of Prisoners, Standards Relating to the Legal Status of Prisoners
(Tentative Draft 1977), reprinted in 14 Am. Crim. L. Rev. 377,
572 (1977) [hereinafter cited as ABA  Joint Comm.]. Some courts
have interpreted existing acts to apply to correctional agencies
Ramer v. Saxbe, 522 F.2d 695 (D.C. Cir. 1975); Pickus v. United
States Bd. of Parole, 507 F.2d 1107 (D.C. Cir. 1974); Parshay v.
Buchkoe, 30 Mich. App. 556, 186 N.W.2d 859 (1971) (Michigan pro-
cedure act applicable to prison rules).
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The purpose of the section is to increase the communica-
tion between correctional administrators and persons in their
custody and to provide the latter with some minimal participa-
tion in rules governing their lives. The section will not only
advantage offenders and other persons in custody but will facil-
itate the administration of correctional programs by regularizing
staff conduct and by reducing the actual or perceived incidents
of arbitrary conduct. See generally K. Davis, Discretionary
Justice (1969).

The section requires notice of prospective rulemaking to
be given only to persons in the custody of the department. The
intensity of the regulation affecting persons in custody supports
the need for such procedures even in states which have not adopted
such a system as a general state policy. No attempt in this Act
was made to extend rulemaking participation to the public-at-large.
The extent of public participation should be governed by general
enactments governing all administrative actions. For those states
which do have general administrative procedure acts, this section
will insure their application to the department of corrections and
will make provision for the specialized circumstances of persons
in custody.

Subsection (a) provides a definition of rule which is
adapted from the Federal Administrative Procedure Act, 5 U.S.C.
§55. The definition seeks to isolate as rules those administra-
tive actions which are -analogous to legislation in that they have
general applicability and are designed to direct the activities
of employees and persons in custody in the future. The defini-
tion does not include administrative action with an adjudicatory
cast such as a disciplinary or classification decision. The
definition also excludes the range of ad hoc decisions that
inevitably will be made in administering a correctional facility
such as menu planning, movie selection, and a variety of purchas- .
ing decisions that ultimately would have an impact on persons in
custody. - .

Subsection (b} establishes a modest procedure for adopting
administrative measures other than '"rules'". The extent of the:
obligation to give notice to persons affected by the measure will
depend on the nature of the measure adopted. g

Subsection (c) establishes a more formal procedure for the
adoption of rules. The subsection is applicable in two situations:
(1) when  the act specifically requires the Director to adopt rules
and (2) when he specifically designates an adninistrative measure
as a rule. As a general matter, the Act requires rules in those
areas that have a special significance for the lives of persons in
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custody. The Director is required to operate by rules when
establlshlng policies regarding discipline, classification, and
grievance systems and when limiting the realization of protected
interests.

Paragraph (c) (1) outlines the form that notice must take
in order to comply with the section. Administrative procedure
acts require publication in general circulation newspapers which
is not an effective means of communication to persons in custody.
Where a rule affects only a limited number of persons th&.director
may give actual notice to such persons. However, sub"aragraphs (1)
and (ii) if complied with, satisfy the notice requirement against
claims by a person that he was not notified. Subparagraph (i)
allows posting in a location generally used to communicate with
confined persons and subparagraph (ii) allows direct mail to a
sample of persons supervised in the community.

Paragraph (c)(2) recognizes the reality of prison life
which imposés few opportunity costs on persons participating in
procedures such as those proposed. Thus, the paragraph gives
the director substantial leeway in limiting the receipt of oral
testimony on proposed rules.

Subsection (d) is an emergency provision which authorizes
adoption of rules without compliance with the procedure of sub-
section (c). Subsection (e) gives the department 6 months to
reexamine existing rules and repromulgate them in accordance
with this Act. Subsections (c) through (e) follow the general;
policies of section 3.of the Model Act. 4

Section 2-103 authorizes the director to delegate authorlty
to his subordinates. Subsection (f) of this section insures that
the adoption of rules by a chief executive officer or by the head
of one of the divisions complies with this section. .

The Model Act, section 6, authorizes any "interested
person'" to petition an agency to adopt or repeal rules. Rather
than authorize a general right to petition for rule changes,
subsection (g) insures an annual opportunity for persons in the

~custody of the department to evaluate existing rules. This would

allow these persons to propose new rules as well.

Subsection (h) makes adopted rules available to the public
and to persons subject to the department's custody.

Subsection (i) insures that the section would not be con-
strued as limiting other state requirements for adoption of
rules. If a state has enacted the Model State Administrative
Procedure Act or some other form of rulemaking procedure requiring
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notice to the public, adoption of rules by the department would
be governed by those procedures as well. However, in the event
of conflict, this provision would control. ‘

1 SECTION 1-104. [Judicial Review of Contested Cases.]

2 _ (a) A person who has exhausted all administrative

3 remedies available within the department and who is aggrieved
4 . by a final decision in a proceeding for which judicial review
5 is authorized is entitled to judicial review under this sec-
6 tion.

7 (b) Proceedings for review must be instituted by

8 filing a [petition; complaint] in the [District Court

9 of County] within [IO]Idays after notice .of the final
10 decision of the department. Copies of the [petition; com-

11 ﬁlaint] must be served upon the department.

12 {c) The filing of a [petition;complaint] does not

13 itself stay enforcement of the department's decision. The

14 department may grant or, upon its refusal to do so, the

15 reviewing court may order a stay upon appropriate terms.

16 (d) If a [petition; complaint] for review on its

17 . face reflects that it is meritorious, the reviewing court
18 shall order the department to transmit to the reviewing ;

19 court in the form maintained by the department a copy of

20 the entire record of the proceeding under review. ° By r

21 stipulation of all parties toc the reviewuprpceedipg, the

22 record may be shortened. g
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26
27
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35

36
37
38
39
40
41

(e) The review shall be conducted by the court
without a jury and confined to the record. In cases of
alleged irregularities in procedure before the department,
not shown in the record, proof thereon may be taken in the
court.

(£) The court may not substitute its judgment for
that of the department as to the weight of the evidence on
questions of fact. The court may affirm the decision of
the department or remand the case for further proceedings.
The court may reverse or modify the decision if substantial
rights of the person have been prejudiced because the find-
ings, inferences, conclusions, or decisions of the depart-
ment are:

(1) 1in violation of a constitutional, statutory,
or administrative provision;

(2) in excess of the authority of the department;

(3) <clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole record; or

(4) arbitrary or capricious.

COMMENT

This section prescribes the procedure for direct judicial

review of administrative decisions. The procedure is closely
parallel to section 15 of the Model State Administrative Procedure
Act (1961). It provides a limited judicial review on the adminis-
trative record.
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. The section applies only where judicial review is specif-
ically authorized. The Act provides for judicial review of three
decisions. Section 4-413 authorizes judicial review of classifi-
cation decisions that adversely alter initial classifications.
Initial classifications of offenders as to security risk, facil-
ity assignment, and program are not reviewable. Reclassifications
to a more restrictive class, transfer from a permanent assignment,
or increase in the security risk classification are reviewable.
Section 4-508 authorizes review of major disciplinary decisions
imposing substantial punishment. Section 4-508 authorizes review
of a decision excluding a visitor from a facility. Judicial
review of general rule-making is not prdyidgd in this Act.

The purpose of review under this section is to:allow a ,
relatively fast and inexpensive judicial review of major decisions
affecting the life of an offender. The court is not authorized
to substitute its judgment for that of the administrative official.
Subsection (f) provides for the standards of review.

The section is not intended to 1limit other remedies pro-
vided by law.

The Nat'l Advisory Comm'n Correc. Std. 16.2 recommends
judicial review of all actions "affecting the substantial rights
of individuals."
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ARTICLE 2
ORGANIZATION AND AUTHORITY
PREFATORY NOTE

The provisions of Article 2 relate to the organization of
the correctional system and the allocation and regulation of
administrative authority. The thrust of the Article is to
improve correctional programs, services, and facilities. Although
it is recognized that statutory provisions alone cannot insure
effective corrections, a sound legislative framework is a pre-
requisite to the administrative development of a workable program.

The major policy position implemented in this Article
relating to organization is the unification of all adult correc-
tional programs under one department of corrections. Historically,
correctional agencies and thereby correctional programs have been
fragmented within a jurisdiction with no overall direction. Until
recently in many states each correctional facility operated as an
independent governmental agency subject only to general super-
vision by a board of corrections. In many states community-based
programs such as probation and parole are administered separately
from the facility-based correctional agency. 1In most states mis-
demeanant and pretrial detention facilities are operatﬁd by local
law enforcement agencies. Article 2 and other provisions of this
Act seek to bring all adult correctional programs within one
agency--a unified department of corrections.

Most recent national studies of corrections have called for
unification. Nat'l Advisory Comm'n on Criminal Justice Standards
§ Goals, Corrections Std. 16.4 (1973) [hereinafter cited as Nat'l
Advisory Comm'n]; President's Comm'n on Law Enforcement § Adm. of
Justice, The Challenge of Crime in a Free Society 161-62 (1967)
[hereinafter cited as President's Comm'n on Law Enforcement].

See also Adv1sory Comm'n on Intergovernmental Relations, State-
Local Relations in the Criminal Justice System 55 (1971) (unifi-

. cation of all programs except local jails); American Correctional

Ass'n, Manual of Correctional Standards 151-170 (3d ed. 1966)
(recommendlng central state correctional organization) [herein-
after cited as ACA Manual]. According to American Correctional
Ass'n Directory: Juvenile and Adult Correctional Departments,
Institutions, Agencies and Paroling Authorities (1975-76)
[hereinafter cited as ACA Directory] twenty-two states have placed
‘adult probation, parole, and institutions in one state agency
although some retain overlapping local probation systems. Id. at
~250-57. Four states place these three programs in three separate
agenc1es The breakdown between state and local responsibility
for various aspects of the correctional system is shown in the
following table from the Directory. Id. at 257.
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TABLE 1

No. of Jurisdictions with Indicated Responsibilities
(50 States, D.C., Canal Zone § Puerto Rico

Local State State/Local
Program Resp. Resp. Resp.
Juvenile detention 43 8 2
Juvenile probation 26 8 19
Juvenile institutions 0 50 | 0
Juvenile aftercare 4 47 2
Misdemeanant probation 13 19 9
Adult probation 9 32 12
Jails 43 9 1
Adult institutions 0 53 0
Adult parole 0 53 0

See also, Cal. Bd. of Corrections, Coordinated California Correc-
tions: The System (1971); Final Report of the Prison Study Comm.,
A Unified System of Correction (Conn. 1957). Many states report
plans for further unifying correctional activities. LEAA, Recent
Criminal Justice Unification, Consolidation and Coordination
Efforts (Jan. 1976).

The arguments in favor of unification are based on effec-
tiveness and efficiency. Correctional programming should be
consistent and coordinate, particularly when the same individual
often is subject to more than one element of the correctional
system. An offender subject at relatively short intervals to
pretrial detention, probation, and confinement should not confront
inconsistent philosophies or expectations. His gradual reintegra-
tion into the free society may require an overall program that
builds on past experience.

Consolidated authority over correctional programs also will
allow the efficient utilization and allocation of scarce resources.
In many instances professional counselors can assist confined per-
sons as well as persons on supervision in the community. Consoli-
dation also provides economies of scale which allow greater ‘
flexibility in providing programs and services.
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Unification also facilitates long-range planning, the
development of training and personnel programs, and the
research and evaluation of past efforts.

Legislative formulations have proposed various levels
of unification and have served as models for the development’
of some of Article 2: Ill. Unified Code Correc., I1l. Ann.
Stat., «c¢ch., 38, §§ 1001-1-1 to 1008-5-1 (Smith-Hurd 1973);
Neb. Treatment & Corrections Act, Neb. Rev. Stat. § 83-170
59 1, 152 (‘Reissue 1976); Advisory Comm'n on Intergovernmental
Relations, Stat Department of Correction Act (1971); ALI, Model
Penal Code art. 401 (1962) [hereinafter cited as Model Penal
Code]; Nat'l Council on Crime and Delinquency, Standard Act for
State Correctional Services (1966) [hereinafter cited as
Standard Act].
/! In keeping with the nature of a model 1law designed for
implementation in fifty states, the organizational structure
of the department has been kept flexible. The statute creates
four divisions within the department and two independent offices.
The program-based divisions--division of facility-based szrvices,
division of community-based services, and division of jail
administration--are created primarily as legal devices to regu-
late sentencing practices. 1In Article 3, offenders are sen-
tenced to a particular division within the department. The
director, however, is authorized to appoint a single person as
associate director of more than one division, and otherwise to
coordinate the activities of the divisions. This may be appro-
priate in small states. :

The division of medical services is created as a separate
division for substantive reasons. Delivery cf medical care often
comes ‘into conflict with the security and administrative needs
of the facilities. The separate division provides medical per-
sonnel with some independence from facility administrators while
at the same time retaining departmental control and responsibility
for medical services.

The effectiveness of the office of correctional legal ser-
vices depends on its independence from direct supervision by the
department of corrections. Personnel of the office may have to
contest actions of departmental personnel; they must retain the
confidence of both administration and persons in the custody of
the department.

Beyond these provisions, the director is given full author-
ity to organize the department and to create additional divisions.
Larger systems may develop separate divisions for research, plan-
ning, purchasing, administration or other activities.

The other major purpose of Article 2 is to allocate and
regulate correctional authority.
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Historically, the legislative delegation of authority
to correctional administrators has been framed in relatively
broad language. Indeed, in some jurisdictions facilities or
agencies are created and their operation left to administra-
tive discretion without further guidance. This type of statu-
tory foundation can have adverse effects. First, left without
legislative guidance or support, some correctional administra-
tors may be hesitant to attempt new and promising ideas for
fear of public or legislative discontent or from doubt as to
the limits of their authority. Second, without legislative
direction thé thrust of correctional programming over time
will be erratic with each new change in administration operat-
ing on its own perception of public policy. Third, legislative
restraint on administrative discretion is necessary to insure
that persons in the custody of the department are treated fairly.

Many of the provisions applied in Article 2 are derived
from long-standing techniques utilized to regulate administra-
tive discretion in other areas. The basic approach follows the
recommendations in K. Davis, Discretionary Justice (1969).

See also Nat'l Advisory Comm'n Correc. Std. 16.2; President's
Comm™n on Law Enforcement at 179-181,

Article 2 contains provisions to confine, structure, and
check administrative discretion without unduly interfering
with the flexibility and authority needed to effectively adminis-
ter correctional facilities and programs. In some provisions, -
legislatively established goals are established and relevant
considerations and factors for decisionmaking are stated. In
many instances throughout this Act the director is obligated to
exercise his discretion through formally adopted rules. The
procedure for adopting rules allows participation by persons
‘'subject to the rules. The existence of rules will facilitate uni-
form application of pclicies throughout the department and provide
a measure of protection against arbitrary actions by subordinates.
'The public nature of the rules will assist in creating a greater
public awareness of the operation of the department,.

OVERVIEW OF ARTICLE 2

Part 1 establishes the centralized department of correc-
tions and provides for its authority and responsibilities.
Provisions in this part have general application throughout
the programs of the department. '

Parts 2, 3,and 4 create the operational divisions of the
department. The division of facility-based services has respon-
sibility for major correctional facilities including prisons and
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long-term confinement institutions. The division of community-
based services provides a cluster of programs and services that have
a general community orientation. This division would have '
custody over persons sentenced to community-supervision. It

might also have administrative responsibility for half-way houses
and other facilities not used for continuous confinement. The
division of jail administration“would administer facilities
traditionally thought of as local jails which would include pre-
trial detention facilities and misdemeanant confinement institu-
tions.

Part 5 establishes a division of medical services respon-
sible for all aspects of medical services in departmental
facilities.

Part 6 establishes an independent office of correctional
legal services to provide legal assistance to confined persons.
The office is authorized to provide both legal counsel and
paralegal assistance. ae

Part 7 provides legislative direction for the planning and
design of new correctional facilities.

Underlying all of these provisions is the implicit premise
that persons in the custody of the department have the right to
be treated fairly. In part, support for the premise is philo-
sophical--that the measure of the greatness of a society can be
found in the way it treats its offenders. In part, support for
the premise is utilitarian--that fair treatment is a prerequisite
for rehabilitation. In part, support for the premise is legal--
that offenders are entitled to basic elements of fair treat- -
ment under the Constitition. And, in part, support for the premise
is traditional--that governmental power always should be restrained,
not necessarily because of proven abuse but because of the potentlal
for abuse.
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ARTICLE 2
ORGANIZATION AND AUTHORITY

PART 1
DEPARTMENT OF CORRECTIONS .

1 SECTION 2-101. [Department of Corrections; Function.]
2 (a) A department of corrections is created [within
3 the executive branch of government; Department of Human

4 Resources]. It shall provide programs, services, and facil-
5 ities required fof,the care, custody, and treatment of per-
6 sons in the custody of the department.

7 (b) Pursuant to an arrangement with a court or

8 plosecutihg attorney, the department:

9 “{1) shall supervise persons released before
10 trial whenever supervision is a condition of release; and
11 ' (23 may provide access to or maintain programs
12 for persons accused of a criminal offense but released
13 before trial.

COMMENT

The section creates and establishes the jurisdiction of
the department of corrections. The department should either be
an independent state agency or part of a broader administrative
organization. The Act takes no position on which is preferred.
The American Correction Association seems to prefer a structure
in which the director of corrections reports directly to the
Governor. ACA Manual at 152-153. About 50% of the states con--
form to this model. See ACA Directory 250-57. See also AdV1sory
Comm'n on Intergovernmental Relations, State-Local Relations in
the Criminal Justice System 56-58 (1971); Model Penal Code
§ 401.2; Standard Act § 4. Seec also ACA Comm'n on Accreditation,
Standards for Adult Correctional Institutions 4001 (1977) calling
for statutory creation of the parent agency for correctiondl
institutions.
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On the other hand, there has been a movement in some
states to consolidate agencies and:in at least 13 states, adult
corrections has been placed within a broader agency responsible
for a wide variety of social services. The experience with this
latter form of organization is reported to be mixed. Council of
‘State, Governments, Human Resource Agencies: Adult Corrections
in State Organizational Structure (1975) (reporting on experi-
ence in Alaska, California, Delaware, Florida, Hawaii, Iowa,
Massachusetts, Missouri, New Jersey, Oregon, South Dakota, Utah,
Vermont, Washington, and Wisconsin). Delaware and Florida
recently separated adult corrections from such an agency.

Subsection (a) lists the department's primary functions
of providing facilities for and supervising pretrial detainees
and sentenced offenders. The section creates a unified correc-
tional system, placing under one administrative agency respon-
sibility for all aspects of the correctional system including
facilities for pretrial detainees, misdemeanants, and felons
as well as programs of supervision in the community including
what is traditionally known as probation. arole supervision
is abolished by the Act but section 3-507 authorizes the depart-
ment to offer post-release programs. The one exception to
unification is that juvenile programs and facilities are not
included within the department. See section 1-102. However,
states may wish to complete the unification process by giving the
department of corrections authority over juvenile facilities and
programs.

A unified correctional system has been advocated as the
best means to insure efficient and effective use of correctional
resources. It is also true that many persons experience several
aspects of the correctional system and thus a consistent philosophy
is essential. See Nat'l Advisory Comm'n Correc. Std. 16.4.

Subsection (b) authorizes the department, when requested
by the appropriate official, to supervise persons released to
the community awaiting trial or released to a pretrial diversion
program. Because these programs are so closely tied to the judg-
ments of local court and prosecutorial officials and are not
traditional correctional functions, they are not integrated
into the department's jurisdiction. However, because the depart-
ment will have persons trained to supervise persons in a commu-
nity setting and may be administering treatment programs in the
community, efficient use of resources may result from use of these
resources for persons awaiting trial. Upon request, the depart-
ment is obligated to provide supervision and, in its discretion, may
authorize programs to be made available to persons awaiting trial..
Pretrial diversion subject to supervision is authorized by Rule 442
of the Uniform Rules of Criminal Procedure (1974).
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Although used in a few states, the Conference.does not recommend the. es-
tablishment of a policy-making board of corrections oreferring to rely on
a professionally trained director of corrections. K lay board
provides little in the way of professional guidance and expertlse
It may also be a source from which political considerations are-
interjected into correctional decisionmaking. On the other kand,
in some states the board may be a buffer against p011t1ca1’pres-
sures. See ACA Manual at 153-54 (urging abolition of Tay boards).
For states using policymaking boards, see: Ala. Code tit. 45
§ 10 (1) (1958); Ark. Stat. Ann. § 7-201 (1976); Idaho Code
§ 20-201 (Supp. 1977); S.D. Compiled Laws Ann. § 1-15-1 (1974).
The Act does provide for an advisory committee in section 2-109.

1 SECTION 2-102. [Director of Corrections; Appointment.]
2 The Governor shall appoint a director of corrections

3 who has appropriate training and éxperience in corrections.

4 The director shall serve for a term of [6;4] years and until
5 his successor has been appointed. The Governor may remove

6 the director only for disability, neglect of duty, incom-

7 petence, or malfeasance in office. Before removal, the

8 director is entitled to a hearing.

COMMENT

The section provides for the appointment of a director of
corrections to administer the department. The American Correc-
tional Association recommends a single administrative head for
the corrections system. ACA Manual at 151-170. A unified correc-
tional system would require a single administrator.

The statutory qualifications for the director are left pur-
posely general. The language is intended to insure that a pro-
fessional correctional administrator is appointed but to leave a
large amount of discretion in defining the background of a pro-
fessional. At this level of appointment some experience and
training are required. Several states provide similar statutory
qualifications. Cal. Penal Code § 18-80 (West 1970); Conn. Gen.
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Stat. Ann., § 18-80 (West 1975). See Advisory Comm'n on Inter-
governmental Relations, State Department of Correction Act,§ 3
(1971) and Standard Act, § 4 which both require the director to
be qualified by "character personality, ability, education,
training, and successful administrative experience in the cor-
rectional field." The Model Penal Code does not include stat-
utory qualifications.

A few states provide more specific qualifications for the
director. See Ariz. Rev. Stat. § 41-1603 (West 1974) (masters
degree and 10 years' experience in corrections). This approach
was rejected as unduly limiting. Beyond training and experience
there is no evidence that specific educational attainment is a
necessary requirement for the position.

The section also provides a 6-year term for the director.
This would normally extend his term beyond that of the governor
and provide some measure of insulation from political pressure.
Neb. Rev. Stat., § 83-172 (Reissue 1976) (for cause); Tex. Rev,
Civ. Stat. Ann. art 6166k (Vernon 1970) (for cause). Some states
may prohibit appointed officials from serving beyond the term of
the appointing authority. In those cases, a 4-year term is rec-
ommended. Many.states currently provide that the director serves
at the pleasure of the Governor or other appointing authority.
See ABA, Compendium of Model Correctional Legislation and Stan-
dards, Chart 2 at X-85 (1972). This approach may subject the
director to political pressure and prevent his exercise of pro-
fessional judgment.

1 SECTION 2-103. [Powers of Director.] The director
2 shall:

3 (1) administer the department;

4 (2) establish, consolidate, or abolish

5 administrative subdivisions not established by law; and

) he shall appoint and may remove according to law the heads
7 thereof;

8 (3) delegate appropriate powers and duties to
9 the heads of administrative subdivisions and the chief

10 executive officers of facilities and programs;
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11 (4) adopt rules, statements of general policy,

12 interpretive memoranda, and other measures relating to the

13 care, custody, and treatment of persons in the custody of

14 the department, the administraticn of programs, services,

15 and facilities, and the conduct of employees of the depart-

16 ment;

17 (5) collect, develop, and maintain information

18 concerning the programs, services, and facilities of the

19 department;

20 (6) at the request of the sentencing commission,

21 collect, develop, and transmit statistical information

22 required by the commission for the exercise of its duties;

23 (7) cooperate with individuals or public or
24 private agencies or organizations for the development and

25 improvement of the personnel, programs, services, and

26 facilities of the department;

27 (8) explain correctional programs and services

28 to the public; and

29 (9) exercise all powers and perform all duties
30 ‘necessary and proper in discharging his responsibilities.
COMMENT

This section establishes the powers of the director of cor-
rections. As the chief administrative officer of the department,
he is charged with the entire responsibility for correctional
programs, services, and facilities. All administrative powers
are conferred initially on the director and he is authorized to
delegate some of his authority to administer the department; the
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other paragraphs specify some powers within the general grant
of authority. These specific paragraphs are designed to elim-
inate arguments over whether the director's general powers
include those specified and to provide explicit legislative
support for some activities. The list of specific powers is
not intended to be exclusive; paragraphs (1) and (9) are broad
general statements of responsibility and authority.

Paragraph (2) gives the director the power to organize
the department. It allows him to create, consolidate, or abolish
administrative subdivisions not otherwise established by law.
The Act requires the creation of four divisions within the depart-
ment--community-based services, facility-based services, jail
administration, and correctional medical services. Model Penal
Code, § 401.3 (1962) recommended eight departmental divisions:
treatment services, custodial services, young adult correction,
fiscal control, prison industries, research and training, pro-
bation, and parole. The variation in size and administrative
tradition among the fifty states suggested that statutory
organizational requirements be kept to a minimum. The three
operational divisions created by this Act--community-based
services, facility-based services, and jail administration--
are designed to facilitate the sentencing provisions of the Act
and to insure that within a coordinated unified department of
corrections the distinct character of confined felons, misde-
meanents., pretrial detainees, and persons subject to community-
supervision will continue to be recognized. Additional flexi-
bility within the statutory organization is provided in Section 2-
106.

The phrase "appoint and may remove according to law'" is
used in paragraph (2) and elsewhere in the Act to incorporate
existing state civil service or personnel systems. Some states
have rigid civil service requirements for all state employees;
others have only limited systems. Whatever rules andlprocedures
currently govern the appointment and removal of employees would
continue in effect under this Act.

Paragraph (3) provides the director with an unlimited
power of delegation. In some instances in the Act, a restric-
tion on the director's authority to delegate 1s established.
Absent such an express limitation, authority or duties imposed
upon the director by this Act are delegable under this paragraph.

Paragraph: (4) establishes the methods authorized for the
administration of the department. The director is specifically
empowered to issue rules, statements of general policy, inter-
pretive memoranda, and other directives. The paragraph suggests
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that standard operating procedures be reduced to writing and that
the department be governed in a formal manner. The adoption of
rules as distinguished from policy statements, etc., requires a
formal notice and comment proceeding under Section 1-103.

The Act specifies instances in which the director must exer-
cise his authority by '"rule.'" Where no method is specified, this
subsection authorizes a variety of different administrative tech-
niques.,

Paragraphs =~ (5) and (6) relate to research and evaluation
of departmental activities. The department may have information
or access to information required by the sentencing commission
and paragraph (6) would require the department, at the commis-
sion's request, to provide that information to it.

Paragraph (7) is one of many provisions in the Act which
encourages the use of existing community resources within correc-
tional programs. In many instances the use of existing resources
is preferable to the internal development of duplicative programs
within the department. It is also widely recognized that contact
with the community is an important element in an effective rehab-
ilitative program. See, e.g., Nat'l Advisory Comm'n Correc. Stds.
7.3-7.4.

Paragraph (8) removes any doubt that the director is
authorized to expend departmental funds to educate the public
regarding the activities of the department. Correctional pro-
grams, particularly those that are facility-based, operate
largely outside the public eye. Generally only incidents of
failure are widely reported. Yet, correctional programs cannot
be effective without not only community acceptance, but community
participation.

See, generally, ACA Comm'n on Accreditation, Standards for
Adult Correctional Imnstitutions (1977).

1 SECTION 2-104. [Public Accountability.]

2 (a) ~ The director shall adopt rules encouraging

3 visits to facilities and programs by public officials and
4 authorizing public visits to facilities and public

observance of programs. The rules must be consistent

9y}

6 with the following:
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(1) The Governor, Attorney-General, members
of the [Legislature], members of the state judiciary, mem-
bers of the advisory committee, and members of the sentenc-
ing commission may visit any part of any facility at any
reasonable time and conduct private interviews with any
willing employee or confined person unless the director
determines that a state of emﬂfgency exists.

(2) Individuals?and groups of persons may visit
facilities or observe programs at reasonable times.

(3) Visits must be conducted in a manner
designed to preserve confined persons' reasonable expecta-
tions of privacy.

(b) The director shall transmit annually to the
Governor a report on the department. The report must contain:
; (1) a description and evaluation of the prOgraﬁs,
services, and facilities of the department;

(2) any recommendation or proposal for the
alteration, expansion, addition, or discontinuance of pro-
grams, services, or facilities;

(3) any recommendation for statutory change
necessary to improve programs, services, or facilities; and

(4) any other information required by law,
requested by the Governor, or determined to be useful by

the director.
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31 (c) Upon receipt, the Governor shall transmit a

32 copy of the réport to the [Legislature], each trial and

33 appellate court having jurisdiction over criminal cases,

34 and the sentencing commission, and he shall make copies

35 available to the press and members of the public.
COMMENT

This section is designed to enhance public awareness of
correctional programs. Subsection (a) requires that rules be
adopted to facilitate tours of correctional facilities and
observation of other programs. Paragraph (1) provides broad
visitation rights for public officials who have some special
interest in, or responsibility for, corrections or persons in
the custody of the department. The governor, as the state's
chief executive officer, and the attorney-general as the top law
enforcement official have an obvious interest in the administra-
tion of the department. Members of the legislature, who are
required to vote on departmental appropriations and to authorize
correctional programs also should be entitled to view the results
of their efforts first hand. Under the sentencing provisions of
this Act, the sentencing commission and the state judiciary share
the responsibility for determining who is sent to the various
correctional programs. This responsibility cannot be exercised
intelligentlg without an intimate knowledge of departmental
resources anc programs. The members of the advisory committee,
established in section 2-109, are specifically directed to
familiarize themselves with the problems of the department and
persons in its custody, and this section allows them to fulfill
that directive.

Subsection (a) authorizes named officials to tour facil-
ities at any "reasonable' time. The standard of '"reasonable-
ness'" must be evaluated in 1light of the special relationship of
the specified officials to the department. Administrative con-
venience alone should not be a sufficient reason to deny access
to a facility under this subsectionnor would it be appropriate
for, the director to establish in advance visiting hours for the
officials named in/this subsection, It is the intent of the
subsectionto authorize visits by the named officials at their
request unless some unsual circumstances make the visit unrea-
sonable. For example, a director may be justified in denying
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access to a facility during a riot or disorder. Nothing in this
section limits the authority of the director to regulate the man-
ner of the visit or to impose reasonable conditions to protect
the privacy of confined persons or the security of the facility.
To the extent authorized by this Act, the director could require
searches of public officials prior to a visit or 1limit the number
of visitors in a facility at any one time.

The paragraph also authorizes the named officials to inter-
view any willing employee or confined person. This authority is
another recognition of the special responsibility of the named
officials for ‘the nature and effectlveness of the department's
activities.

The Nat'l Advisory Comm'n Correc. Stds. 5.9-5.10 recommend
continuing judicial responsibility for confined persons and un-
limited rights of facility visitation for sentencing judges.

See also, ABA, Sentencing Alternatives and Procedures 7.4 (1968)
(recommending regular visitation of facilities by judges). See
I11. Stat. Ann. ch. 38, § 1003-2-4 (Smith-Hurd 1973) (authorizing
Governor to visit "as he deems fit'"); Neb. Rev. Stat. § 83-186
(Reissue 1976) (allowing official visits at anytime).

Subsection (a) (2) authorizes other individuals and groups
to visit facilities at reasonable times. The standard of "reason-
ableness'" in this subsection differs from that in subsection (a) (1)
and must again be construed in relation to the interest of
the visitor. Administrative convenience would be an appropriate
factor to consider in authorlzlng visits under this subsection.

Visits in facilities require a difficult balancing of the
public's interest in viewing correctional programs and the con-
fined person's interest in privacy. Some correctional adminis-
trators believe that persons in custody should not be seen by the
public. This results in an inaccurate view of prison life. On
the other extreme, some visits are conducted without prior
announcement. Prisoners are viewed in various stages of undress
or while performing bodily functions. Subsection (a)(3) does not
purport to strike the balance for all situations; it is intended
to emphasize that the issue does require a balancing and that a
confined person's privacy interest should be considered.

Subsection (b) requires an annual report to the Governor
and subsection (c) requires the report to be made public. A
suggestion to provide for an independent auditor of the depart—
ment was rejected. The correctional mediator established in
Article 4 serves that purpose for the most part. See ACA Comm'n
on Accreditation, Standards for Adult Correctional Institutions
4023, 4025 (1977) (requiring public information program and bi-
ennial reports on the correctional department to the public).
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1 SECTION 2-105. [Programs and Services.]

2 (a) The director shall provide access to programs
and services to meet the needs of persons in the custody
of-the department.

(b) The director may contract with any individual

or public or private agency or organization to provide pro-

N = R Y e LY.

grams or services to persons in the custody of the depart-
ment. The contract shall permit the director to evaluate

periodicially the programs or services and to cancel the

S v

contract whenever the programs or services are not satis-

11 factory.

12 (c) The director shall avoid unnecessary duplica-
13 tion of programs or services available from other sources.
COMMENT

[
The section provides authority for a wide-range of programs
and services to meet the needs of persons in the custody of the
department. Although the sentencing provisions of the Act have
eliminated rehabilitation as an appropriate factor in determining
a sentence, the self-initiated rehab111tat1on of offenders remains
an 1mportant correctional goal.

Subsection (b) recognizes the findings of the National
Advisory Commission that corrections should more extensively
utilize program resources from the community. The community can
provide a much broader range of services than can be internally
developed within a prison setting and often the programs are more
directly related to free world needs., Nat'l Advisory Comm'n
Correc. Stds. 7.3-7.4; ACA Comm'n on Accreditation, Standards
for Adult Correctlonal Institutions 4017-18 (1977).

Subsection (b) authorizes the department to contract for
programs and services and to cancel the contract if the pro-
grams or services are not satisfactory. It is expected that the
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contractual terms will define in more precise language the
standards used to determine whether the contact is being satis-
factorily performed, and prevent exploitation of confined persons.

1 SECTION 2-106. [Coordination Within Department.]

2 'In order to avoid unnecessary duplication the director may:
3 | (1) require one division to provide programs,
4 serviceé, and facilities to persons in the custody of

5 another division; and

6 (2) appoint one person to head more than one

7 division.

COMMENT

This section is designed to alleviate unnecessary duplica-
tion. 1In smaller states, the population subject to the depart-
ment's custody may not warrant even the minimal bureaucratic
structure established by this Act. In those cases the director
may require one division to provide services to persons in another
division and may appoint one person to head more than one division.
The divisions would still be retained for purposes of separation
of classes of persons subject to the department's custody.

In all states it may be appropriate for divisions to share
responsibility for a facility or program. A half-way house may
be suitable for persons in both the division of-jail administra-
tion and the division of community-based services. The director
is authorized by this section to give administrative control of
the half-way house to one division and authorize its use by per-
sons in more than one division. This section, however, would not
authorize the housing together of different classes of persons
if prohibited by some other section of this Act. .

A person appointed to more than one position still would be
required to meet the qualifications established for both positions.
One person could likely qualify for the associate director position
in both the jail administration and facility-based divisions.
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1 SECTION 2-107. [Gifts and Grants.] Subject

to other provisions of law, the director may
3 apply for, accept, xeéeive, and use, for and on behalf
4 of the State, any money, goods, or services given by any
5 source for purposes consistent with the responsibilities
6 of the department and may agree to covenants, terms; and
7 conditions the director considers necessary or desirable.

COMMENT

This section allows the director to apply for and accept

gifts and grants from any source. The phrase '"subject to other

provisions of law" is intended to incorporate any other state
provision that 1limits the rights of a governmental official to
obligate the state to matching payments or other allocations of
resources. Many states require all grant applications to be
signed by the Governor and nothing in this section would limit

the force of such a provision.

SECTION 2-108. [Employment and Training.] d

1

2 (a) The director shall adopt measures governing the

3 emp loyment, training, and promotion of employees of the N ﬂ/%
4 department. The measures shall prescribe: M
5 | (1) qualifications for thevariouspositions

6 within the department; | - /

7 (2) for each position, initial training and

8 ;educational requirements to be completed within one year

9 after initial employment by the department; and bk |
10 (3) for each position, training anqyeducational

11 requirements to be completed annually and additional fraining
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12
13

14

1
4

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

and educational requirements for promotion within the
department.

(b) A person mgy not be employed, promoted, or
retained by the departmént unless he complies with the
measures adopted pursuant to subsection (a). Those measures
are in addition to rules or other provisions of law gener-
ally applicable to the employment, training, promotion, and
retention of state employees.

(c) Notwithstanding any other provision of law:

(1) a perscn may not be denied employment with-
in the department solely because of the fact of prior con-
viction; and

(2) a person may not be denied a position with-
in the department solely because of a sexual difference
from the persons supervised or assisted.

(d) The director saall:

(1) assure the availability of appropriate
training programs; | '

{2) consult and cooperate with educationaa insti-
tutions for the development of general and specialized courses
of study fofvemployees of the department;

(3) ' consult and cooperate with other departments
and agencies concerﬁed with the employment or training of

employees of the department; and
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36 (4) develop a plan for the recruitment and
37 employment of persons of the same race or national origin
38 as persons in the custody of the department.
39 (e) The director may make loans, for the purpose
40 of academic study or training in fields relating to correc-
41  tioms, to employees of the department or applicants for
42 employment, and may grant leaves of absences to employees.
43 The director shall establish rules for conditions and awards
44 of the loans, which may include a provision forgiving the loan
45 on condition that the recipient work for the department for
46 a stated period after completion of his study or training.
47 (f) [Measures adopted pursuant to this section must
48 be adopted in accordance with procedures for the adoption of
49 rules governing similar rules for employees of other state
50 agencies.]

COMMENT

The section requires the director to adopt rules relating
to the employment, training, and promotion of employees. Subsec-
tion (b) provides that compliance with the rules established by
the director is a condition of employment and is in addition to
compliance with other applicable rules. These rules would either
supplement or be incorporated within existing civil service or
personnel systems. In a few states where civil service systems
may be constitutionally exclusive, this section may have to be
modified or removed.

The development of both in-service and training programs
is a c¢ritical need in correctional departments. In 1968 the
Joint Commission on Correctional Manpower and Training discovered
that over 70 percent of persons working in corrections at all
levels did not participate in academic or training programs. The
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National Advisory Commission noted some improvement with the
development of federal funding programs for training. Nat'l
Advisory Comm'n Correc. ch. 14.

The Act does not establish educational or other require-
ments for employment in corrections. Statutorily created employ-
ment requirements are often too rigid to accommodate experimental
programs and, particularly in a correctional context, are diffi-
cult to formulate. See H. Perlman, Legislating for Correctional
Line Officer Education and Training (1973).

Subsection (c) (1) prevents discrimination against ex-
offenders in employment by the department. The provision does
not prevent the department from considering the underlying factual
basis for the past conviction but does prohibit a general policy
against hiring persons with_ past convictions. The Joint Commis-
sion found in 1969 that half of all correctional personnel had
objection to hiring ex-offenders. Other sections of this Act and
several state codes have provisions prohibifing governmental
agencies generally from discriminating in employment on the basis
of past convictions. Correctional administrators have worked hard
to break down barriers to employment by private enterprise for
ex-offenders. The Act recognizes that corrections itself should
also be willing to hire ex-offenders. There is also some evidence
to suggest that ex-offenders can be particularly effective in some
correctional roles. See Joint Comm'n on Correctional Manpower §&
Training, Offenders as a Correctional Manpower Resource (1968).
See also Nat'l Advisory Comm'n Correc. Std. 14.4 (recommending a
standard consistent with this provision and noting that "New York,
California, Washington, Illinois, and other States pioneered in
the use of offenders and ex-offenders in correctional work'"). See
Section 4-1005 of this Act preventing discrimination against ex-
offenders in employment. The direct relationship test in that
section would govern hiring in the department.

Correctional facilities traditionally have been sexually
segregated and this fact is reflected in employment patterns
throughout correctional systems. A Louls Harris survey in 1968
discovered that only 12 percent of the correctional workforce
was female. Recently the Federal Bureau of Prisons and some
state systems have employed increasing numbers of women as line
officers within male facilities. And the National Advisory Com-
mission recommended that more women be hired "for all types of
positions in corrections.'" Nat'l Advisory Comm'n Correc. Std.
14,3, Correctional agencies -are subject to the federal statutory
prohibitions against sexual discrimination in hiring. Subsection
(c) (2) announces a legislative determination that the sex of per-
sons being supervised is not a relevant criteria in determining
whether some differences in employment patterns are justified.
The subsection would not prohibit attempts to protect the privacy
of persons in custody to the extent they do not prevent the hiring
of employees of a given sex. This section is consistent with the

position of the American Correctional Association's accreditation
standards. ACA Comm'n on Accreditation, Standards for Adult
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Correctional Institutions 4062 (1977) ('"Men and women should.
have equal opportunities to compete for any position within the
institution.")

Subsection (d) requires the director to ‘undertake certain
activities to improve the training and recruitment of correc-
tional employees. Paragraph (4) requires the development of a
plan for the recruitment of persons of the same race as persons
in the custody of the department. The paragraph does not require
.an "affirmative action" program or direct the hiring of a set
ratio of employees from racial groups represented in the custodial
population. However, it is recognized that while minority groups
are heavily represented in prison populations, they have only
recently been included in the ranks of correctional staff. See
generally, ACA Comm'n on Accreditation, Standards for Adult Cor-
rectional Institutions 4088-4104 (1977).

Subsection (e) authorizes the use of forgiveable loans and
leaves of absence as devices for increasing the academic and
training levels of. correctional staff. The provision is modeled
after the "LEEP'" program administered by the Law Enforcement
Assistance Administration and I11. Ann. Stat. ch. 38 § 1003-2-7
(Smith-Hurd 1973). )

1 ( SECTION 2-109. [Advisory Committee.]
2 (a) A department of corrections advisory committee
3 is created to advise the director concerning the policies
4 and practices of the department. It consists of 9
5 members appointed by the [Governor] who have an interest. in
6 or knowledge of corrections. Members of the committee
7 shall serve staggered terms of [6;4] years.
8 (b) The committee shall elect a chairman from among
9 its members and meet quarterly and at other times at the
- 10 call of the chairman. Members of the committee shall serve
11 without compensation but are entitled to be reimbursed for expenses
12 mnecessarily incurred in the performance of their duties.
13 ; (c) The director annually shall report to the com-

14 mittee on the policies and practices of the departmént. The
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15 members of the committee shall take appropriate steps to
16 familiarize themselves with the problems and concerns of
17 the department and persons in its custody and make recom-
18 mendations to the director related thereto.

COMMENT

The section establishes a committee appointed by the
Governor to advise the director of corrections. The committee
is a device to enhance public participation in the affairs of
the department. The committee does not have policymaking powers
but is entitled to an annual report from the director and is
instructed to familiarize itself with the problems of the depart-
ment and persons in its custody. To a large extent the effec-
tiveness of an advisory committee and the exact role it will play
will be determined by the director and the appointed members.
On the one hand, some directors may utilize the committee as a
sounding board for new policies and for support with the public
and the legislature. In other situations, the committee might be
more an advocate of the interest of persons in the custody of the
department. Either role can have significant advantages. ¢

The section does not specify the type of persons who should
be included on the committee. It is intented that the committee
should be heavily weighted with members from the public-at-large
rather than public officials. States may also wish to experiment
with the appointment of ex-offenders to the committee, The phrase
"interest in'" is not meant to require evidence of a previous
interest but only an interest contemporaneous with the persons'
appointment. '

1 SECTION 2-110. ([Records.] The director shall

2 establish and maintain a central file on each person in the
3 | custody of the department. Tf available and appropriate,

4 each file shall include: )

5 ‘ (1} the presentence report, the record of tH;wa
6 seh;ené;ng heéring, and other information from thé sentené;

7 ing court;
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8 (2) the admission summary;

9 (3) the classification report and recommendations;
10 (4) official records of conviction and commit-
11 ment as well as any earlier criminal record;

12 (5) reports of disciplinary iﬁfractions and

13 dispositions;

14 (6) progress reports and orientation reports;
15 (7) other pertinent data about background,

16 conduct, associations, and family relationships; and

17 : (8) an index.of the nature and location of all
18 other information about the person maintained by the depart-
19 ment other than incidental references to the person in files

20 not directly related to him.

COMMENT

This section establishes a central file for each person in
the custody of the department. For similar provisions, see Neb.
Rev. Stat. § 83-178 (Reissue 1976); Model Penal Code § 304.3.

The file must include all information about the person or an index
indicating where additional information is kept. The section does
not prohibit the decentralization of files or the maintenance of
duplicate files. It does require that there be one file or source
that indicates the entire scope of information maintained.

The purpose of a central file is to insure informed decisions

about persons in the custody of the department and to facilitate
the implementation of Sections 4-120 and 4-121. These latter sec-
tions delineate the right of a person to have access to his own
files. ‘

Paragraph (1) includes the presentence report and the record
of the sentencing hearing. Section 3-206 (e) requires these rec-
ords to be transmitted to the department.

Paragraph (8) provides for the index in lieu of the actual

information., The language '"nature and location'" of other informa-

tion would suggest that the central file indicate that medical
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records are kept at the facility hospital or that work records
are kept at the office of the director of prison industries.

The last clause of the paragraph is to insure that each file
need not index every incidental reference regarding a person.
Such incidental references in all likelihood would not be con-
sidered 'about the peson" so long as they are not relevant to
the department's decision-making process. For example, a casual
reference to one offender during a disciplinary proceeding of
another offender would not need to be indexed in the former's
file. However, if that reference led to subsequent investigation
of him or his direct involvement in the proceeding where his own
actions were at issue, the material should be placed in his file
as well.

The section is consistent with ACA Comm'n on Accreditation,
Standards for Adult Correctional Institutions 4130-39 (1977).



49
SECTION 2-201

PART 2
COMMUNITY-BASED SERVICES

1 SECTION 2-201. ([Division of Community-Based Services;

2 Creation.] The division of community-based services is

3 created within the department. It shall administer pro-

4 grams, services, and facilities for:

5 (1) persons sentenced or transferred to its

6 custody;

7 (2) persons released before trial whenever super-
8 vision f§ a condition of release and a court or prosecuting

9 attorney requests the department to participate; and

10 (3) victims of criminal offenses as authorized

11 by Article 5.

COMMENT

This section establishes the division of community-based
services which is responsible for correctional programs that take
place within the community as distinguished from those that occur
within a correctional facility. The major responsibility of the
division is the supervision of persons sentenced to community
supervision, this Act's counterpart to traditional probation.

The division may also administer some facilities, such as
half-way houses or other forms of community correctional centers,
that provide only minimal custody and operate in the community.
The Act contemplates the division will have facilities to provide
custodial care for some individuals sentenced to split-sentences
under Section 3-503 and periodic confinement under Section 3-506.
Section 4-407 also authorizes the transfer of a person sentenced
to continuous confinement from the division of facility-based
services to the division of community-based services during his
last 90 days of confinement in order to facilitate his adjustment

i
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to the free society. Section 2-106 would authorize the director
to utilize facilities in other divisions, i.e. jails, for this
purpose as well.

The language in paragraph (1), "sentenced, committed, or
transferred" is intended to include any person who is in the
division's custody.

Paragraph (2) refers to conditional bail release programs
and pretrial diversion programs involving community supervision.
Courts or prosecuting attorneys operating such programs are author-
ized to request the division to provide supervision to persons in
these programs. The nature and conditions of the supervision would
be governed by those programs and not by the provisions of this Act.

Article 5 provides authority for programs to
assist the victims of crime in relation to the criminal process.
The division is authorized by paragraph (3) to provide these
services.

1 SECTION 2-202. [Associate Director for Community-Based
2 Services.] The director shall appoint and may remove 4n

3 accordance with law an associate director of corrections for
4 community-based services who has appropriate experience in

5 corrections or training in a relevant discipline at an

6 'accredited college or university.

1 : ~ SECTION 2-203. {Duties of Associate Director.] Subject
2 to approval-of the director, the associate director shall:

3 (1) administer the division;

4 (2) adopt rules and other measures rélating to
5. the division;

6 (35 appoint, and he may remove in accordance

7 with law, community-service officers, deputy officers, if
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) : :
required, and other employees required to provide adequate

supefvis;qn and assistance to persons in the custody of

i

the éﬁ%iﬁ;on;

b (4) appoint, and he may remove in accordance
withvlaw, the chief executive officer of each facility or
program within the division and other employees and delegate
to them appropriate powers and dutiés;

(5) evaluate and improve the effectivenéss of
the personnel, programs, services, and facilities of the
division; |

(6) develop programs, services, and facilities
to meet the needs of persons in the custody of the division
aﬁd victims;

(7) acquire and utilize community resources and
social services fof the benefit of persons in the custody of
the division and victims; and

(8) exercise all powers and perform all duties
necessary and proper in discharging his responsibilities.

1

COMMENT

\
This section lists sbecific duties of the associate director

of the division of community-based services. He is given broad
authority in paragraphs (1) and (8); the additional specific duties
listed are not intended to limit his authority but to emphasize

and give legislative support for the conduct of certain activities.
The associate director may also be delegated specific functions by
the director of correctiomns.
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1 SECTION 2-204. [Powers of Community Service Officers.]

2 (a) A community service officer shall:

3 (1) assist and supervise persons in the custody

4 of the division;

5 (2) make reports required by a sentencing court

6 to determine the effectiveness of a program of the division

7 or the progress of an individual participant in a program;

8 and

9 (3) exercise all powers and perform all duties
10 necessary and proper in discharging his responsibilities.
11 (b) A community service officer may not arrest a per-
12 son under his supervision except to the extent private citi-
13 zens may make arrests.

COMMENT

Community service officers are comparable to probation offi-
cers .in traditional systems. However, the functions of pre-sen-
tence -investigations and field supervision, usually the respons-
ibility of a single officer, are separated under the Act. Studies
have demonstrated that where both functions are combined, the pre-
sentence investigations are generally given priority and interfere
with field superivison. D. Glaser, The Effectiveness of a Prison
and Parole System 442-48 (1964). 1In addition, supervision of
persons in the community is comparable to a custodial function and
should be administered by the unified correctional agency. Pre-
sentence investigation is more closely related to the judicial sen-
tencing function, and the relationship between the pre-sentence
investigator and the sentencing judge should be one of trust and
confidence. Although the Act does not prevent one officer from
performing both functions, the separate treatment of the two func-
tions in the Act is intended to suggest consideration of creating
two separate classes of staff. Pre-sentence service officers are
authorized by Section 3-201.
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Subsection (b) insures that community service officers do
not function as auxiliary police officers. It has been demon-
strated that surveillance and counseling roles cannot be success-
fully performed by the same individual at the same time. Nat'l
Advisory Comm'n Correc. Std. 12.7; Studt, Surveillance and Service
in Parole (1972). The subsection deprives these officers of the

arrest powers of a law enforcement officer and emphasizes their
counseling role.
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PART 3
FACILITY-BASED SERVICES

SECTION 2-301. [Division of Facility-Based Services;

Creation.] The division of facility-based services is created
within the department. It shall administer programs, ser-
vices, and facilities for:

(1) offenders convicted of felonies and sentenced
to terms of continuous confinement; and

(2) persons sentenced, committed, or transferred

to its custody.

COMMENT

This section establishes the division of facility-based

services which is responsible for administering facilities for
long-term offenders. It is also possible that periodically other
persons will be subject to the division's custody. The phrase
"sentenced, committed, or transferred' is intended to include

any person who is in the division's custody.

[= S ¥ R,

SECTION 2-302. [Associate Director; Appointment.]

The director shall appoint, and he may remove in accord-
ance with law, an associate director of corrections for

facility-based services who has appropriate experience in

corrections or training in a relevant disciplire at an

accredited college or university.
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1 SECTION 2-303. [Duties of Associaté Director.]

2 Subject to approval of the director, the associate

3 director shall:

4 (1) administer the division;

5 (2) adopt rules and other measures relating

6 to the division;

7 (3) appoint, and he may remove in accordance

8 with law, the chief executive officer of each facility

9 or program within the division and other employees and
10 delegate to them appropriate powers and duties;
11 (4) evaluate and improve the effectiveness of
12 the personnel, programs, services, and facilities of the

13 divisipn;

14 | (5) develop programs, services, and facilities
15 to meet the needs of persons in the custody of the division;
16 (6) acquire and utilize community resourcés

17 and social services for the benefit of persons in custody
18 of the division; and

19 (7) exercise all powers and perform all duties
20 necessary and proper in discharging his responsibilities.

COMMENT

This section lists specific duties of the associate director
of the division of facility-based services. He is given broad
authority in paragraphs (1) and (7); the additional specific
duties listed are not intended to limit his authority but to em--
phasize and give legislativy: support for the conduct of certain
activities. The associate director may also be delegated specific
functions by the director of corrections.
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PART 4
JAIL ADMINISTRATION

1 SECTION 2-401. [Division of Jail Administration.]

2 The division of jail administration is created
3 within the department. It shall .administer programs, ser-
4 vices, and facilities for:
5 (1) offenders convicted of misdemeanors and
6 sentenced to terms of continuous confinement;
7 (2) pretrial detainees; and
8 (3) persons sentenced, committed, or trans-
9 ferred to its custody.
COMMENT

The local jail has long been recognized as one of the most
intractable elements of the correctional system. Many have rec-
ommended the state assumption of responsibility for these facil-
ities as a necessary first step in reforming the jail. Nat'l
Advisory Comm'n,§ 9.2. President's Comm'n on Law Enforcemcnt at
178. At least six states have assumed responsibility for local
misdemeanant and pretrial detention facilities. ACA Directory
(Alaska, Connecticut, Delaware, North Carolina, Rhode Island,
~ Vermont).

State control of jails introduces substantial flexibility
into the correctional system. It allows transfer and separation
of different types of prisoners, the development of programs on
an efficient scale, and the coordination and efficient use of
correctional resources. The 1972 survey of local jails conducted
for the Law Enforcement Assistance Administration counted 3,921
jails of which 2,901 had fewer than 21 inmates. More dramatic,
most jails did not provide basic program or personnel resources.
The table below is constructed from the 1972 survey.
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Number of jails out of 3,921 without the following:

Resource Number
Drunk tank 7,210
Medical facility 3,380
Exercise yard 3,278
Federally funded rehabilitation programs 3,446
Any rehabilitative programs 1,276

At the time the survey was taken there were 141,588 persons
confined in local jails.

This section establishes the division of jail administra-
tion to administer what are now known in most states as local
jails. The division's authority extends over misdemeanants sen-
tenced to continuous confinement, pretrial detainees, and other
persons, such as material witnesses and prisoners from other
jurisdictions in transit, who may temporarily be subject to the
division's custody. Section 4-407 also allows the director to
transfer some felons to these jails during the last 90 days of
their sentence to facilitate release assistance programs.

[The following optional section is provided for
states that prefer not to bring local jails within
a unified state department of corrections. The sec-
tion would be substituted for the entire Part 4 of
Article 2.]

1 [ﬁECTION 2-401. [Facilities Operated by Local

2 Governments.]

3 (a) This Act does not prevent political subdivisions
4 of the State from maintaining and administering local facil-
5 ities for persons convicted of misdemeanors or pretrial

6 detainees and temporary holding facilities for the short-
7 term custody of persons held immediately‘following arrest

8 and before [pretrial release or bail hearing].
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(b) The directorAmay contract with a political
subdivision or a combination of subdivisions to maintain
and administer on their behalf a local facility listed in
subsection (a). The subdivision or subdivisions shall
bear the costs associated with the facility.

(c) The director shall:

(1) upon the requegt’of local officials,
provide assistance with respect to the construction, main-
tenance, administration, and personnel of local facilities;

(2) establish standards for the construction,
maintenance, administration, and personnel of local facil-
ities and procedures for enforcement of the standards;

(3) periodically inspect local facilities;

(4) certify local facilities meeting these .
standards; and

(5) establish standards and procedures for
the temporarf certification of holding facilities to accom-
modate an unusually 1aige number of persons confined as a
result of riot or other disorder. |

(d) A person may not be confined in a local facility
unless it is certified by the director as meeting the stan-
dards establighed pursuant to this section. The director
may obtain an order from the [appropriate court] enjoining

use of a facility that is not certified.



59

SECTION 2-401
SECTION 2-402
SECTION 2-403

33 : (e) The director maybadopt rules exempting a
34  1local facility from specific provisions of Article 4.
35 Unless a local facility is exempted, Article 4
36 applies, and for that purpose a person confined therein is
37 considered to be a '"confined person"zl
COMMENT

A major recommendation of this Act is the unification of
local jails within a unified state department of corrections.
However, it is recognized that this issue may be politically
troublesome in some states. This section is an optic:al provi-
sion to insure that should the principal recommendation of uni-
fication not be adopted, local facilities will not be completely
without some form of state supervision.

The term "local facility" is used throughout to re-
fer tofacilities maintained by political subdivisions. The
definition of '"facility" in Section 1-101 is limited to those
maintained and administered by the department.

{81

T

z C

: SECTION 2-402.‘ [Associate Director for Jail Adminis-

tration.] The.director shall appoint, and he may remove

3 3 ;
in a%cordance with law, an associate director of corrections
for jaail administration who has appropriate experience in

corrections or training in a relevant discipline at an

G & W N e

accredited college or university.

1 SECTION 2-403. {Duties of Associate Director.] .

2 Subject to approval of the director, the associate

3 director shall:

W BGE py
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4 (1) administer the division;

5 (2) adopt rules and other measures relating

6 to the division;

7 (3) classify each facility or part of each

8 facility within the division as a place of confinement for
9 offenders or pretrial detainees or as a holding facility
10 administered on behalf of a political subdivision of the

11 State;

12 (4) appoint, and he may remove in accordance

13 with law, the'chief executive officer of each facility or

14 program within the division and other employees and dele-

15 gate to them appropriate powers and duties;

16 .(5) evaluate and improve the effectiveness of

17 the personnel, programs, services, and facilities of the

18 division;

19 - (6) develop programs, services,dand facilities

20 to meet themneeds of persons in the custédy of the division;

21 (7) acquiré and utilize community resburces

22 and social services for the benefit of persons ig the cus-

23 tody of the division; and

24 (8) exercise all powers and perform all duties

25 necessary and proper in discharging his responsibilities.
COMMENT

This section specifies the duties of the associate director.
Paragraphs (1) and (8) give him broad authority; the listing of
specific duties in the section is not intended to limit that
authority but to emphasize and give legislative support to certain
activities.
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Paragraph (3) authorizes the associate director to class-
ify the various types of facilities within the division.
Section 4-407 requires in most instances the separation of pre-
trial detainees from offenders. And Section 2-404 authorizes
the department to operate temporary holding facilities on be-
half of local political subdivisions. Paragraph (3) authorizes
the associate director to designate a facility as either a pre-
trial detention facility, a facility for persons already sentenced
to confinement, or a temporaryholding facility. The associate
director could also designate a part of a facility as a pretrial
detention facility and another part of the same facility as avail-
able for housing misdemeanants.

1 SECTION 2-404. [Temporary Holding Facilities.]
2 (a) This Act does not prevent political subdivisions
3 of the State from maintaining and administering temporary
4 holding facilitiésvfor the short-term custody of persons
5 held immediately following arrest and before [pretrial
6 release or bail hearing]. |
7 (b) If a state detention facility is not reasonably
8 accessible, temporary holding facilities may be used to
9 ~confine persons needed in a locality for a continuing inves-
10  tigation or a trial. |
11 (c) The associate director may contract with a poli-
12 tical subdivision or a combination of subdivisions to main-
13 tain and administer on’their behalf a temporary holding
14  facility. The subdivision or subdivisions shall bear the
15 ‘costs associated with the facility. |
16 (d) The associate director shall:
17 - (1) provide, upon the request of local officials,

18 assistance with respect to the construction, maintenance,
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19 and administration of temporary holding facilitiesy
20 b (2) establish standards for the construction,
21 maintenance, administration, and personnel of temporary
22 holding facilities and procedures for enforcement of the
23 standards;
24 (3) periodically inspect temporafy holding
25 facilities;
26 (4) certify temporary holding facilities
27 meeting these standards; and
28 (5) establish standardé and procedures for
29 the temporary certification of holding facilities to aécom-
30 modate an unusually large number of pefsons confinéd.as a
31 result of riot or other disorder.
32 (e) A person may not be confined in a temporary
33 holding facility unless it is certified by the associate
34 director as meeting the standards established by the assb;
35 ciate director. The associate director may obtain an o&der
36 from the [appropriate court] enjoining use of a facility
37 that is not certified.
COMMENT

In most states the law enforcement functions are retained
at the city or county level. Most police departments require a
"lock-up" or other detention capability for persons immediately
following arrest. A particular local jurisdiction may or may
not have access to a state operated jail. This section authorizes
local subdivisions or government to operate a temporary holding
facility for persons after arrest but before they are arralgned
or otherwise given an opportunity for pretrial release.
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Subsection (b) also allows confinement in holding facil-
ities of persons needed in a locality for a law enforcement
purpose where no jail is reasonably available.

Subsection (c) provides that a local jurisdiction that
needs a holding facility may contract with the department to
provide one in the locality. In localities where there
already exists a state facility that facility could be utilized
without charge. There is nothing to prevent the director from
establishing facilities in jurisdictions which could serve the
purpose of a temporary holding facility. This subsection would
only apply where the director did not deem it important to estab-
lish a state facility but the subdivision wanted one anyway.

Subsection (d) provides for statewide standards, inspec-
tion, and certification of local holding facilities to insure
they meet minimal standards. Most states have some form of state
inspection or standards for local jails. See ABA Comm'n on
Correctional Facilities § Services, Survey and Handbook on State
Standards and Inspection Legislation for Jails and Juvenile Deten-
tion Facilities (3d ed. 1974). Other proposed acts have made
comparable proposals. Advisory Comm'n on Intergovernmental.
Relations, State Department of Correction Act,§ 4 (1971); Model
Penal Code, 88 303.1, 401.11; Standard Act, § 3. Since the provi-
sion only applies to temporary holding facilities, elaborate
enforcement mechanisms are not provided.

Subsection (d) (5) is designed to accommodate the infrequent
but real problem of a temporary large influx of detained personms.
This subsection allows the adoption of a procedure for the imme-
diate temporary certification of a facility by the associate
director. Some situations have required the use of schools or
other large halls for temporary detention. This provision will
allow some external review of the arrangements made in emergency
situations.

[_SECTION 2-405. [Transition to State Control.]

(a) Within 5 years after the effective date of

this Act, sole responsibility for the care, custody, and

- N A

treatment of offenders sentenced to confinement or commu-
nity supervision and pretrial detainees must be trans-

6 ferred to the State. The associate director of
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corrections for jail administration shall develop a plan
for the orderly transfer of functions to the State. The
plan must:

’ (1) include a time;able for implementing this
section; |

(2) detail the financial resources required
for implementation;

(3) describe the extent to which existing
facilities maintained by political subdivisions will be
integrated into the department of corrections and the extent
to which regional facilities will be established;

(4) describe the way in which programs, ser-
vices, and facilities for short-term offenders will be
integrated with existing or projected programs, services,
and facilities for long-term offenders; and

* (5) make recommendations for additional legis-

lation necessary to fully implement this section.

(b) In developing the plan, the associate director
shall consult with representatives of political subdivisions.

(c) Within one year after the effective date of this
Act, the associate director shall submit the plan to the
Governor and the [Legislature, General Assembly]. One year
after submission of the plan, the director may exercise all
powers and perform all duties necessary to implement the plan.

(d) All officials of the State and its political
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subdivisions shall cooperate with the associate director
in developing the plan required by this seétion and comply
with the requests of the associate director necessary to
implement the plan.

(e) Notwifhstanding any other'provision of law, the-
associate director may assume responsibility for a facility
administered by a political subdivision at any time funds
are available and the affected political subdivision agrees.

() As long as a facility remains under the control
cf a political subdivision, it may: ‘

(1) receive offenders on behalf of the depart-
ment in order to establish the date on which a sentence to
confinement commences;

(2) confine persons from the Jurlelctlon served
by the fac111ty before the effectlve date of this Act; and

' (3) conflne persons from other jurisdictions if
the chiéf executive officer of the facility agrees, in which
case{thé director may compensate the political subdivision
for the cost of the confinement.

(g) The director may adopt rules exemptiﬁg a facility
administered by a politicgl subdivision from specific pro-
visions of Article 4. Unless a facility is exempted,

Article 4 applies, and for that purpose a person confined

therein is a '"confined personﬂi]
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COMMENT

In most states, misdemeanant jails and pretrial detention
facilities are operated by counties or municipalities. The Act
adopts a unified correctional system placing all correctional
facilities in a state agency. This section provides for a grad-
ual transition from shared correctional responsibility to a state
system. States that have already taken responsibility for local
jails can eliminate this section. In some states a transition
period may not be needed. Elimination of this section would pro-
vide a unified system upon the effective date of this Act.

The gradual transition allows proper planning. Each local
facility may be unique; outstanding financial obligations, per-
sonnel contracts or agreements, and other arrangements may differ
from jurisduction to jurisdiction. It would be very difficult
to direct the process of transition by specific legislation.

This section requires the associate director to develop a trans-
ition plan in which he would be able to provide for each particular
problem.

The details of this plan would automatically become effec-
tive one year after submission to the legislature. This would
provide an opportunity for legislative override or alteration
of the proposed plan.

Subsection (e) allows - the director to assume
responsibility for some local facilities where resources are ade-
quate and the local jurisdiction agrees. The director would not
have to wait for completion of the plan under this section.
Indeed this section would, authorize a pilot prOJect to acquire
experience for development of the plan.

3 H

Subsections (f) and (g) aliow for the gradual implementa-
tion of the provisions of this Act during the transition period
"from local facilities to universal state control. Under the
Act, a sentence to confinement begins on ‘the date the offender
is received by the department. Subsection (f) (1) insures that
the sentence commences even though the offender may be sent to
a facility still remaining under the control of a political
subdivision. Subsections (f)(2) and (3) grant authority for
jails under local control to continue to house prisoners. The
sentencing provisions of the Act direct that all persons sen-
tenced to confinement be sent to one of the divisions of the
department and, technlcally, these local jails would not be
included durlng the transition period. On the other hand, a local
political subdivision should not be forced to house prisoners
from other peclitical subdivisions as long as it contlnues to
bear the cost of the facility.
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Subsection (g) allows the director to exempt a local facil-
ity from the provisions of Article 4. The Act is drafted with
definitions referring to persons in the custody of the department,
and during the transition period persons housed in a local facil-
ity technically would not be included. On the other hand, during
the transition there would be no other provisions governing the
treatment of persons confined in local facilities. Persons in
these latter facilities should not be placed in a position of
significantly less statutory protection than those sent to state
facilities. However, there may be some provisions that would not
be appropriately implemented in all existing local facilities.
Subsection (g) seeks to accommodate these various interests during
the transition period. Once the facility is administered by the
department, all of the provisions of this Act would apply.
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PART 5
CORRECTIONAL MEDICAL SERVICES

1 SECTION 2-501. [Division of Correctional Medical

2 Services; Creation.]

3 (a) A division of correctional medical services

4 is created within the department. It shall provide medi-
5 cal care to confined persons.

6 (b) As used in this Part, '"medical care" includes
7 the diagnosis or treatment of physical, dental, .oz mental

8 health problems.

COMMENT

The common law long recognized, because a prisoner cannot
provide or obtain his own. medical treatment, that there is. an
obligation upon the state to provide it for “him. See e.g.

Spicer v. Williamson, 191 N.C. 487, 132 S.E. 291 (1926); See
generally Alexander, The Captive Patlent The Treatment of Health
Problems in American Prisons, 6 Clearinghouse Rev. 16 (1972),
Neisser, Is There a Doctor in the Joint? The Search for Consti-
tutional Standards for Prison Health Care, 63 Va. L. Rev. 921
(1977); See also Brabson v. Wilkins, 45 Misc. 2d 286, 256 N.Y.S.
2d 693 (Sup. Ct. 1965). Virtually every state provides specific
legislation protecting the rights of prisoners to reasonable
medical treatment.. See e.g., Alaska Stat. §& 33.30.050 (1975);
Kan. Stat. § 75-5249 (Supp. 1976); Neb. Rev. Stat. § 83-181
(Reissue 1976). The principle has been recognized by every
recent znalysis of corrections. See e.g., ACA Manual at 436;
Nat'l Advisory Comm'n Correc. Std. 2.6 973), Isele, Constltu-
tional Issues of the Prisoner's Right to Health Care (

ABA Joint Committee § 5.1. The Supreme Court has held that the
obligation is recognized so universally that the infliction of
"such unnecessary suffering" as would occur if there were no
such care would violate the Eighth Amendment to the Constitution.
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Estelle v. Gamble, 429 U.S. 97, 103 (1976). As Mr. Justice
Marshall, writing for the majority in that opinion, stated,

"An inmate must rely on prison authorities to treat his medi-
cal needs; if the authorities fail to do so, those needs will
not be met.... The infliction of such unnecessary suffering

is 1ncon51stent with contemporary standards of decency ...."

Id. The Court proceeded to hold that '"deliberate 1nd1fference"
to the medical needs of a prisoner would result in personal
liability on the part of those who ignore the need. Id. at 104.
Cf. Annot. 28 A.L.R. Fed. 279 (1976). Although Justice Marshall
interestingly rested the rationale of Estelle upon the eighth
amendment, which applies only to convicted persons, there is no
doubt that similar reasoning applies to pretrial detainees
under the fifth amendment. See,e.g., Anderson v. Nosser, 456

F. 2d 835 (5th Cir. 1972) cert. denied 409 U.S. 848 (1972).

Cf. Johnson v. Glick, 481 F.2d 1028 (2d Cir. 1973) cert. denied
414 U.S. 1033 (1973).

This provision places the responsibility for providing
the services, or access to the services, upon the department of
corrections, but the director of that department, or of the
division of medical services, may fulfill the duty imposed by
this section by contracting out for services. Whether medical
care should be provided by a non-correctional agency has pro-
voked much recent controversy. See, e.g., Community Service
Soc'y of N.Y., Prison Health Care in New York City (1976),
concluding that better service is obtained if health care pro-
viders are totally independent of the department. Some systems
have recently attempted to do that, including New York and San
Francisco. See Health Policy Advisory Center Bulletin (Sept.
1973). See also ABA Comm'n on Correctional Facilities § Ser-
vices :§ Resource Center on Correctional Law and Legal Services,
§ the American Medical Ass'n, Div. of Medical Practice, Medical
§ Health Care in Jails, Prisons, § Other Correctional Facilities
(3rd :éd. 1974) [hereinafter cited as ABA § AMA Compilation].
The provision leaves this possibility open to the department,

but opts to leave final control--and responsibility--in its hands.

Although the provision does not so specify, the scope of
medical care should include special medical services, including
prosthetic devices, physical therapy, cosmetic and corrective
surgery, medical counseling, etc., if the administrative head,
in consultation with the medical staff, believes it helpful to
the prisoner and not an unfair expenditure of medical resources.
It is often suggested, for example, that persons sensitive about
their appearance, whether from loss of limb or physical disfig-
urement, react more aggressxvely and violently than they would
were the defect corrected. See ACA Manual at 441; Kurtzberg,
Plastic Surgery in Corrections, Fed. Prob., Sept. 1969, at 44.
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In this sense, such treatment may be not only humane, but pro-
ductive in reducing recidism. Since these judgments are both
medical and correctional, they are best left to the discretion
of the involved expert parties.

At this point, the law is unclear whether the right to
medical treatment includes cosmetic or elective surgery.
Compare Edwards v. Duncan, 355 F.2d 993 (4th Cir. 1966) and
Ricketts v. Ciccone, 371 F. Supp. 1249 (W.D. Mo. 1974) with
Mills v. Oliver, 367 F. Supp. 77 (E.D. Va. 1973). Except for
exorbitant requests, however, such service should come within
the division's regulations.

The section also allows the department to provide services
for the mentally 111, although thkere are specific provisions,
section 2-912, to allow transfer of a mentally ill prisoner to
the mental health department in the state. It is, of course,
clear that treatment for mental illness 1s also required under
the Estelle rationale. See, e.g., Bowring v. Godwin, 551 F.2d
44 (4th Cir. 1977). See also Schuster, The Recognition of Jail
Inmates with Mental Illness, Their Special Problems and Needs
tor Care (1977).

1 SECTION 2-502. [Associate Director for Correctional
2 Medical Services.l The director shall appoint, and he may
3 remove in accordance with law, an associate director for

4 medical services who has appropriate experience in the

5 delivery of medical care.

COMMENT
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SECTION 2-503. [Powers of Associate Director.]

Subject to the approval of the director, the asso-
ciate director shall:

(1) administer the division;

(2) assure that each confined person has
access to needed routine and emergency medical care;

(3) in cooperation with the division of com-
munity-based services, seek to assist persons supervised
in the community to obtain medical care;

(4) appoint, and he may remove in accordance
with law, the chief medical officer of each facility and
other employees of the division and may delegate to them
appropriate powers and duties;

(5) purchase, or authorize the purchase of,
all medical equirwent used in facilities;

(6) in cooperation with cther divisions of
the departmeht, establish medical training programs for
both correctional employees and confined persons;

(7) adopt rules, consistent with standards
established by the department of health, goyerning,

{1) the provision of medical treatment
to confined persons; ¥
{ii) the administration of hospitals and

other nedical gquarters within facilities;
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25 (iii) the maintenance and use of medical

26 equipment;

27 (iv) the storage and dispensing of medi-

28 cation;

29 (v) nutritional standards; and

30 (vi) sanitation within facilities;

31 (8) wevaluate all medical personnel, programs,

32 equipment, or services within facilities; and

33 (9) exercise all powers and perform all duties "

34 necessary and proper in discharging his responsibilities.
COMMENT

This section requires the associate director to adopt rules
to assure access to medical care. These rules should speak in
quantitative terms, including the number of medical personnel who
should be available, and the hours during which they should serve,
commensurate with the population of the institution. Most prof-
fered model rules and many recent state correctional standards
provide for specific numbers of personnel. Thus, a decade ago,
the American Correctional Association provided the following
standards for medical personnel:

The basic medical staff for a penal institution of
approximately 500 inmates should include the following:
one full-time chief medical officer, one full-time psy-
chiatrist, serving as assistant medical officer, one
full-time dental officer, one full-time psychologist,
five full-time medical technicians representative of the
technical specialities described above and a suitable
complement of consultants in the various medical and
surgical specialties.

For every additional 500 to 1,000 inmates at least
one additional medical officer and medical technician
should be added. An additional dental officer is re-
quired for each 1,000 additional inmates. In large
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institutions of over 1,500 inmates, with hospitals
having 40 or more beds, consideration should be given
to the inclusion of trained registered nurses to
insure that the highest nursing standards are main-
tained with adequate supervision of the operating
room as well as the intensive treatment areas.
Experience has shown that female nurses can function
effectively in the performance of these duties. In
smaller institutions, adequate nursing services can
be provided by suitably trained medical technicians.
However, hospitals depcnding upon this type of nurs-
ing service should have continuous training programs
including suitable refresher courses to insure that
the nursing skills of the technicians are maintained
at an acceptable level.

ACA Manual at 439-40.

Similarly, the National Sheriffs' Association Manual recom-
mends, for an institution of 500 prisoners, a minimum of (a) a
chief medical doctor, (b) a techuician, (g) a psychiatrist,

(d) a psychologist, (e) a dentist; for institutions of 300, a
minimum of at least one full-time physician; for institutions

of at least 50 prisoners, one full-time nurse. National Sheriffs'

Manual On Jail Administration, § 4.

Court decisions finding medical services in prisons and
jails inadequate have similarly required relief in quantitative
terms. Thus, in Gates v. Collier, 349 F. Supp. 881 (N.D._ Miss.
1972), aff'd, 501 F.2d 1291 (1974), the court ordered the hiring
of the following personnel: "3 full-time physicians, 2 full-
time dentists, 2 full-time trained physician assistants, 6 full-
time nurses certified as RN or LPN, 1 medical records librarian,
and 2 medical clerical personnel." Id. at 901.

No inmate was to fill the positions listed above, although
"competent' inmates might supplement the civilian medical staff.
In addition, the court ordered that the prison's medical facility
have available on a regular basis the consultant services of a
radiologist and pharmacist.

The court in Battle v. Anderson, 376 F. Supp. 402 (E.D.
Okla. 1974) required the following steps in personnel hiring:

The staffing provisions of the plan shall pro-
vide as a minimum:

a. nursing care 24 hours a day, seven days a
veek; .
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b. a full-time chief medical officer;

csi the equivalent of one additional full-time
doctor;

d. an adequate support staff of qualified
generalist or specialist medical para-
professionals;

e. such additional dental and dental support

staff as will bring dental care in the peni-
tentiary system to an acceptable level; and

f. a designated staff member to be responsible
for insuring that adequate in-patient psychi-
atric care and treatment are provided.

Id. at 434.

Other cases ordering the hiring of specific numbers of
medical personnel include Newman v. Alabama, 349 F. Supp. 278
(M.D. Ala. 1972), aff'd and remanded, 503 F2d 565 (5th Cir.
1974); Wayne County Jail Inmates v. Wayne County Bd. of Comm'rs
1 Pris. L. Rptr. 186 (Wayne Co. Cir. Ct. Mich. 1972); and
Jackson v. Hendricks (Phila., Pa., C.P. 1972, cert. denied,

421 U.S. 948 (1975). See generally Plotkin, Enforcing ,
Prisoners' Rights to Medical Treatment, 9 Crim. L. Bull. 159
(1973); Zalman, Prisoners' Rights to Medical Care, 63 J. Crim.
L.C. § P.S. 185 (1972).

In addition, the regulations are to cover a broad range
of topics all too frequently overlooked in today's prison medi-
cal care. Surveys and in-depth studies of medical services in
prisons throughout the nation, from Florida to Pennsylvania,
Massachusetts, and many other states, have concluded that, every-
where, care is "tawdry" at best. See, for excerpts from several
state reports, ABA § AMA Compilation. See also, K. Babcock,
Medical Survey of Florida Division of Corrections as Ordered by
Judge Charles R. Scott (1974). The numerous cases which have
ordered increased medical staff similarly recite incredible
findings as to medical care.

The problem in jails, over which the department will
ultimately wield control, is even worse. The American Medical
Association conducted a study in 1972 which discovered that
56% of all jails had only first aid available, and 14% of all
jails had no medical facilities or materials at all. American
Medical Ass'n, Medical Care in U.S. Jails (1972). This prompted
the American Medical Ass'n to establish a Jail Health Committee,
and, in August 1977, to conduct the first national Jail Health
Conference. See also ABA Joint Comm. at 470-475; LEAA, Preccrip-
tive Health Care Package (for prisons and jails).
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PART 6
CORRECTIONAL LEGAL SERVICES

1 SECTION 2-601. [Office of Correctional Legal Services;
2 Creation.] An office of correctional legal services is created
3 [within the office of a statewide public defender or other

4 state agency providing legal services] [the office of the

5 Governor]. It shall provide legal assistance to confined

6 persons directly or by contract with public or private

7 organizations. The [State Public Defender] [Governor]

8 shall appoint and may remove in accordance with law an

9 administrator of correctional legal services who has appro-
10 priate experience in the delivery of legal services.

COMMENT

It is now firmly established that prisoners have a con-
stitutional right of access to the courts and that correctional
authorities must provide sufficient materials to make this right
meaningful. Bounds v. Smith, 430 U.S. 817 (1977). Like medical
services, legal services are simply unavailable to prisoners,
who cannot personally bring their plight to the ear of an attor-
ney. The courts have thus been solicitous of this need, and have
imposed affirmative duties on correction departments to compen-
sate for this loss. Id. The best method of providing legal.
assistance is through licensed attorneys in most instances.
See, e.g., ABA Joint Comm.,§ 2.2; ABA Resource Center on Correc-
tional Law § Legal Services, Providing Legal Services to Pris-
oners: An Analysis and Report, reprinted in 8 Ga. L. Rev. 363
(1974) [hereinafter cited as ABA Resource Center}; Nat'l Advisory
Comm'n Correc. Std. 2.2; Alpert, Prisoners' Right of Access to
Courts: Planning for Legal Aid, 51 Wash. L..Rev. 653 (1976);

i
o
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Champagne § Hass, The Impact of Johnson v. Avery on Prison
Administration, 43 Tenn. L. Rev. 275 (1976); Dickey & R Remlngton,
Legal Assistance for Institutionalized Persons--An Overlooked .
Need, 1976 S. I11. U. L. Rev. 175.

Correctional authorities generally support legal assistance
programs both because attorneys are better able to dissuade pris-
oners from filing frivolous suits, and because unmet legal needs
cause tensions. See ABA Resource Center, passim. Cf. Cardarelli
Finkelstein, Correctional Administrators Assess the Adequacy and
Impact of Prison Legal Services Programs in the United States,

65 J. Crim. L.C. & P.S. 91 (1974). See also Sigler, A A New
Partnership in Corrections, 52 Neb. L. Rev. 35 (1972).

This provision establishes outside the department of cor-
rections an office, in an appropriate agency of government,
whose function is to provide prisoners access to legal
services. The office may provide such assistance directly, by
hiring employees, or indirectly, by contracting with
other agencies, or by assuring that other agencies, such
as a state public defender, provide assistance to prisoners.
Complete independence of the office from the department of
corrections can be assured only by placing it outside
the department. Moreover, even if an internal division were,
in fact, independent of the director, the credibility of the
attorneys in the eyes of their clients would be diminished.
Therefore, the Act provides for an independent division.

1 SECTION 2-602. [Powers and Duties. ]

2 (a) Unless he can arrangé with other agencies to

3 do so, the administrator shall provide assistance in legal
4 matters to indigent persons in the custody of the depart-

5  ment in -the manner and to the extent required by this Act.
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6 (b) If a confined person has a legal problem for
7 which the office is not authorized to provide assistance,
8 the administrator shall refértheperson to other sources
9 of legal assistance.

COMMENT

This section allows the administrator of the legal services
office flexibility in determining the mixture of methods by
which 1legal services shall be delivered. Certainly, he
should take advantage of, and expand, current programs
delivering legal assistance to priscners whenever they are of
sufficient quality. Many law schools, for example, operate
prison "clinics" which provide training for students and assis-
tance for prisoners. See ABA Resource. Center at 400-404 (a
slightly outdated list of projects).

On the other hand, the presence of students or other para-
_professionals should not lead to the abandonment of providing
actual counsel whenever permitted under this Act and requested
by the prisoner. The ABA's Correctional Economics Center has
estimated that the annual additiomnal cost, per prisoner, of
filling needs roughly equivalent to those suggested here would
be $75 per prisoner, just barely more than 1% of the current
$7,000+ per year confinement cost for each inmate. ABA Cor-
rectional Economics Center, Cost Analysis of Correctional
Standards: Institutional-Based Programs and Parole 12 (Dec.
1975). Given both the presence of a legal mandate, and the
high support of correctional administrators forlawyer-operated
programs.,, the cost 1s insignificant.

The section authorizes the administrator to provide legal
assistance as authorized by this Act. Section 4-108 outlines
the nature of the legal assistance to which all persons in cus-
tody are entitled.

Subsection (b) imposes wupon the administrator
the additional burden of assisting a confined person in
obtaining outside legal assistance in those instances in which
the office cannot provide help. This may require referring the
confined person to a local or state legal aid sotiety or to a
local bar association reference service. This Act does not
assure legal assistance generally for those cases in which the

e L-/
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confined person is a plaintiff in a civil action. In some
cases, particularly personal injury cases, private counsel
may be available.

The presumption of the entire section is designed to
encourage outside agencies to provide legal services to confined
persons. Legal Aid societies, local bar groups and others can
be utilized. The opening clause of the section suggests the

administrator should develop support from these outside agencies.

1 SECTION 2-603. [Provision of Support Services.]

2 The director shall provide the office of
3 correctional legal services with access to adequate space
4 and equipment in each facility to perform properly its
5 functions,
COMMENT

This provision requires the director of corrections to
provide -the office of correctional legal services with space
and equipment in its facilities. The provision is necessary
because the office is an agency independent of the department
of corrections.
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PART 7
FACILITY DESIGN AND CONSTRUCTION

SECTION 2-701., [Definitions.] As used in this

Part, unless the context otherwise requires:

(1) "housing unit'" means a structure contain-
ing one or more living units which is administered as a
single unit and constructed to separate persons while in
the unit from the sight and sound of persons in other
housing units;

(2) "living unit" means a space consisting
of living quarters and leisure space for confined persons
which is administered as a single unit and constructed to
separate persons living in the unit from the sight and
sound of persons in other living units;

(Sf' "living quarters'" means the space assigned
exclusively to each confined person and includes a ceil,
room, or proportionate share of a dormitory or other space
designed for multiple occupancy; and

(4) "new facility'" or '"nmew housing unit"
means a facility or housing unit other than a facility
or housing unit which on the effective date of this Act
is in use as a facility or housingfdnit or for which the

bids for construction have been let,
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COMMENT

The definitions divide a facility into four elements. The
facility itself, which is defined in Section 1-101, is the entire
institution including surrounding grounds and has both a physical
and an administrative connotation. A '"living quarter" which is
defined in paragraph (3), is the smallest element within a facil-
ity and consists of the space exclusively assigned to each person
confined in the facility. A collection of living quarters would
be considered a "living unit'" as defined in paragraph (2). In a
multi-floor configuration a living unit might consist of each
floor; in a dormitory arrangement each dormitory might be con-
sidered a living unit. The major defining feature is the require-
ment that persons while in the unit must be separated by sight
and sound from persons in other units. Thus, a traditional cell-
block with multiple floors of cells all facing onto a common hall-
way would be one living unit as would a configuration of dormitor-
ies fronting a common hall if there were no provision for sound
and sight separation. A collection of living units is a "housing
unit'" under paragraph (1). In many facilities a housing unit
would consist of a separate building.

Paragraph (4) defines a 'mew facility." The Act estab-
lishes design criteria for the construction or acquisition of
new facilities and thus the definition serves to establish which
facilities must meet the criteria established. The definition
would include as a '"nmew facility" any facility that is not being
used as a facility on the effective date of this Act. Since
"facility'" is defined as an institution within the control of
the department of corrections, a 'mew facility'" for purposes of
this definition would include a military prison or other insti-
tution acquired by the department after the effective date of
this Act. A 'mew facility" would also include an old abandoned
prison that after the effective date of this Act is to be brought
back into service, even if it had always been under departmental
control. '

1 SECTION 2-702. [Facilities; Maintenance and Administra-
2 tion.] The director is responsible for the maintenance
3 and administration of all facilities and shall plan for

4 the construction or acquisition of new facilities and
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5 the remodeling of existing facilities.
COMMENT

This section specifically establishes the director's respon-
sibility for the planning or acquisition of new facilities and the
remodellng of existing facilities. The requirements for this plan-
ning or acquisition function are set out in the sections that fol-
low.

1 SECTION 2-703. [Planning New Facilities.]

2 (a) Whenever the director determines that a new

3 facility or new housing unit is neﬁessary, he shall:

4 (1) develop a program statement describing,

5 (1) the type, purpose, and maximum

6 capacity of the facility or housing unit;

7 (ii) the need for the facility or housing
8 unit, including reasons a less-secure facility or housing
9 unit will not satisfy the requirements of the department;
10 (iii) the type of person to be housed in
11 the facility or housing unit;
12 (iv) the nature of the programs to be
13 developed in the facility or housing unit;
14 (v) the likely location of the facility
15 or housing unit and the manner in which the location is
16 compatible with tﬁé programé to be developed therein;
17 (vi) the manner in which the facility or
18 housing unit will meet the design principles established

19 for new facilities and housing units (Section 2-704); and
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20 ” (vii) the projected cost of the facility
21 or housing unit; and
22 (2) adopt or amend the program statement in
23 the manner and in accordance with the procedures established
24 for the adoption of rules of the department.
25 ’ (b) Funds may not be expended or obligated toward
26 the final design or construction of a new facility or hous-
27 ing unit unless the Governor certifies in writing to the
28 [Legislature] that there has been substantial compliance
29 with this section.

COMMENT

Subsection (a) requires an initial planning effort prior
to the design, construction, or acquisition of a new facility or
housing unit. Initial planning is recommended by the Nat'l
Advisory Comm'n Std. 11.1. The planning function and develop-
ment of a program statement are steps generally required prior
to the construction of a new building. This section formalizes
that process as a statutory requirement.

Subsection (a) (1) lists factors which must be considered in
developing the program statement. Subparagraph (iii) requires
the director to incorporate into the statement a justification
for the facility which demonstrates why programs requiring less
security would not satisfy his needs. Since high security facil-
ities are the most expensive and provide the least constructive
environment for offenders, they should be built only as a last
resort. See Nat'l Advisory Comm'n Std. 4.1 (recommending that
prior planning for pretrial detention facilities consider alter-
native pretrial release programs). This 1s also consistent with
the sentencing provisions of this Act which recognize confine-
ment as the most severe and thus the sanction of last resort.
See Section 3-102. :

Subparagraph (vi) refers to the design principles estab-
lished in Section 2-704. Although Section 2-704 does not re-
quire that the design principles be incorporated in every new
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facility, the combination of these principles and subparagraph
(vi) suggests that they should be presumptively incorporated
unless there is a justification for altering them and the justi-
fication is in the program statement.

Paragraph (2) requires that the program statement be adopted
in the same manner as rules of the department. This would require .
notice and comment rule making under section 1-103.

Subsection (b) withholds authorization for the eﬁpenditure

of funds until the provisions of this section are complied with.
Payment prior to the Governor's certification would be ultra vires.

1 SECTION 2-704. [Design Principles for New Facilities.]

2 Whenever a new facility or new housing unit is con-

(93]

structed or otherwise acquired, its capacity and physical

4 environment must facilitate security and the safety of

5 confined persons, employees of fhe department, and the

6 public. Consistent with the requirements of safety and

7 security, the following design principles should be con-

8 sidered and, to the extent practicable, applied:

9 (1) There should be compliaance with fire safety

10 standards established by the [fire marshal] and health and
11 * sanitation standards established by the [department of

12 health].

13 (2) Provision should be made for,

14 ' (1) appropriate space for counseling, educa-
15 tion, vocational, work, and other programs and activities
16 in which confined persons may participate;

17 (ii) appropriate space for visiting between

18 confined persons and their visitors;
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19
20
21
22
23
24
25
26
27
28
29

31
32
33
34
35
36
37

38 -

39
40
41
42
43

(iii) use of the facility by handicapped persons;

(iv) appropriate areas for unregimented dining;

(v) reasorniable control of noise;

(vi) reasonable avoidance of sensory deprivation;

(vii) outdoor and indoor recreational areas,;

(viii) reasonable access to natural light;

(ix) maximizing privacy and personal living
space, including, to the extent feasible, single-occupancy
living quarters;

(x) minimizing the need for regimentation,
surveiliance equipment, weapons, or obtrusive hardware; and

(xi) the facilitation and implementation of
the provisions of this Act.

(3) A facility should not be designed fér more than
[400] confined persons. A living unit should not be designed
for more than [30] persons. Housing or living units méy
share with other units dining areas, academic, vocational,
and other program space as well as access to available
employment.

(4) Living quarters should be designed to pro-
vide each occupant with at least [70] square feet.

(S) Whenever feasible the location of a facility
should be selected on the basis of proximity to,

(i) the communities in which persons likely to

be confined therein reside;
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44 (1ii) areas that have community resources to
45 support treatment programs and provide employment and edu-
46 cational opportunities;
47 ‘- (iii) courts; and
48 (iv) public transporation.

COMMENT

This section establishes design principles for new facil-
ities. The preceding section requires that the facility program
statement indicate how these principles will be implemented in
each new facility. See Nat'l Advisory Comm'n Std. 11.1. The
section recognizes that both the capacity and the physical design
of a new facility contributes to its ability to maintain a humane,
safe and constructive environment.

See generally, ACA Manual at 327-50; Prison Violence (A.
Cohen, G. Cole § R. Bailey eds. 1976). A few states have estab-
lished design criteria by statute. La. Rev. Stat. Ann., §§ 15-
751 to 763; (West 1967 & Supp. 1977); I11. Ann. Stat. ch. 38,

§§ 1003-7-1 to 4 (Smith-Hurd 1973). And several cases have
determined that the physical environment of the facility is
governed by the prohibitions against cruel and unusual punish-
ment. Pugh v. Locke, 406 F. Supp. 318 (M.D. Ala. 1976) (prisons):
Rhem v. Malcolm, 371 F. Supp. 594 (S.D.N.Y. 1974), modified,

507 F.2d 333 (2d Cir. 1974) (pretrial detainees); Wyatt v.
Stickney, 344 F. Supp. 387 (M.D. Ala. 1972) modified sub nom.
Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 1974) (facilities for
mentally i1l and retarded).

Most of the principles established in this section were
recommended by the Nat'l Advisory Comm'n Correc. Std. 11.1.
Paragraph (1) establishes external safety and health standards
that are traditionally applied to other public buildings. These
standards would serve to protect both staff and confined persons.
See also ACA Comm'n on Accreditation, Standards for Adult Cor-
Tectional Institutions 4140-4149 (1977). The standards require,
among other requirements, single cells in new construction and
noise control.
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Subparagraph (2) (i) is directed at program requirements.
Too many existing facilities were designed solely to confine
with no thought for providing program space. Courts have
recognized the need for recreational space. Sinclair v.
Henderson, 331 F. Supp. 1123 (E.D. La. 1971); Glenn v.
Wilkinson, 309 F. Supp. 411 (W.D. Mo. 1970). And a New
Hampshire court ordered state correctional officials to pro-
vide a variety of educational and vocational training programs.
Laaman v. Helgemoe, 21 Crim. L. Rptr. 2375 (D. N.H. 1977).
Courts have also imposed minimum standards for heating and
cooling and access tonatural light. Pugh v. Locke, supra;
Miller v. Carson, 392 F. Supp. 515, and 401 F Supp. 835 (M.D.
Fla. 1975); Rehm v. Malcolm, supra.

Privacy and personal space relate not only to psycholog-
ical well-being but also to safety. Some studies suggest a
correlation between living space and agression. Megargee,
Population Density and Disruptive Behavior in a Prison Setting
in Prison Violence, supra, at 135. Single-unit living quarters
are proposed in Nat'l Advisory Comm'n Correc. Std. 2.5. Many
recently constructed facilities have emphasized single cells.
See Nat'l Clearinghouse for Correctional Programming & Archi-
tecture, Correctional Environments (1971). There are certain
types of facilities such as half-way houses, forestry camps,
and other buildings housing offenders in transitional programs
where single cells would not be as necessary. There are also
many examples of prison construction which demonstrate the
feasibility of maintaining high degrees of security without the
oppressive use or visibility of steel bars, catwalks, and sally
ports.

Noise and other sensory deprivations have long character-
ized facilities. Both relate to the humaneness and safety of
the facility and affect both confined persons and staff. See
Nat'l Advisory Comm'n Correc. Std. 11.1. Courts have ordeTred
the reduction of noise in some facilities. Miller v. Carson,
supra; Rhem v. Malcolm, supra. See Environmental Protection
Agency, Information on the Legals of Environmental Noise
Requisite to Protect Public Health and Welfare with an Adequate
Margin of Safety, Document No. 550/0-74-004 (March 1975).

Paragraph . (3) is based on the recommendation of the
National Clearinghouse for Correctional Programming and
"Architecture. See also ACA Manual at 340-344. The Associa- ©
tion notes that (1) "[ildeally, from the standpoint of safety,
segregation, and a rehabilitative program, it's probably that
the best results could be obtained . . . if prisoners were
handled in groups not exceeding four hundred,'" and (2) [alny
institution operating as a single unit becomes increasingly
inefficient and unsafe as its population exceeds 1200.'" 1d.

P
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at 341. ACA Comm'n on Accreditation supra at 4140 (1977)
requires decentralized units of no more than 500 inmates in
existing facilities and Standard 4149 precludes new facilities
of more than 500 inmates.

Paragraph (4) requires 70 square ifeet of living space
per confined person. The size is derived from a number of
sources. Il1ll. Ann. Stat. ch 38, § 1003-7-3 (Smith-Hurd 1973)
requires 50 square feet. The court in Pugh v. Locke, supra,
established 60 square feet as a constitutional minimum, The
standards of the National Sheriffs Association recommends 70
square feet. National Sheriffs' Ass'n, Jail Architecture
63 (1975). The Nat'l Advisory Comm'n Correc. Std. 11.1 rec-
ommends 80 square feet. See also Building Officials § Code
Ad. Int'l, Inc., BOCA Basic Building Code/1975 § 201.3
(6th ed. 1975) (Minimum "habitable' space is 70 square feet);
Int'l Conference of Building Officials, Uniform Building
Code,§ 1307B (1973 ed.) (minimum habitable space is 90 square
feet). The ACA Comm'n on Accreditation, supra at 4142 (1977)
requires at least 60 square feet unless an inmate spends more
than 10 hours pex day in the cell in which case 80 square feet
is recommended.

Paragraph (5) is an almost verbatim adoption of the pro-
posal of the Nat'l Advisory Comm'n Correc. Std. 11.i (1973).
The ACA Comm'n on Accreditation, supra at 4147 requires new
plants to be built within 50 miles of a civilian population
center. '

1 SECTION 2-705. [Remodeling Existing Facilities.]

2 ’ (a) Whenever an existing facility is remodeled,

3 the design principles for new facilities should be con-

4 sidered.

5 (b) The director, subject to available funds, nay
6 remodel existing facilities to comply with the design

7 principles for new facilities.

8 (c) Whenever the director determines to remodel

9 an existing facility and the remodeling is iikely to cost
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10 more than [$50,000], he shall‘develop, to the extent

11 appropriate for the nature of the remodeling, a program
12 statement comparable to that required for new facilities
13 and otherwise comply with Section 2-703.

COMMENT

This section requires that to the extent applicable the
design principles and program statement provision apply to ex-
tensive remodeling of existing facilities. The nature of
remodeling can be so varied that the section is by necessity
drafted in general terms. To the extent that a machine shop
within a facility was being remodeled, many of the design
principles or elements of the program statement would not be
appropriate. :

1 SECGIION 2-706. [Other Provisions Preempted.] The
2 provisions of this Part are in addition to any
3 other provision of law applicable to the construction or
4 acquisition of state buildings.

COMMENT

This section insures the continued application of general
state building procedures to the department. Some states have
planning and program statement requirements for all newly con-
structed buildings. Those procedures and requirements would be
applicable in addition to those provided in this Act.

e
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ARTICLE 3
SENTENCING

PREFATORY NOTE

Article 3 contains provisions relating to the selection,
imposition, and execution of sentences for violation of criminal
laws. The major basic policy decisions reflected in the Article
are:

--the recognition of just deserts rather than rehabilita-
tion or individual predictions of dangerousness as the major
factor in sentencing and release decisions;

--the reduction and structuring of judicial sentencing
discretion by establishment of a presumptively appropriate sen-
tence to be imposed unless there is -good cause not to do so; and

--the adoption of a flat-sentencing system for sentences
to confinement by abolition of parole.

For many years the American system of sentencing has sought
to achieve four goals: deterrence, rehabilitation, incapacitation,
and retribution. Both the American Law Institute and the American
Bar Association have proposed that all of these goals are legiti-
mately considered in an appropriate case. ABA, Standards Relating
to Sentencing Alternatives and Procedures, §2.2 (1968) (hereinafter
cited as ABA Sentencing Standards); ALI, Model Penal Code §305.9
(Proposed Official Draft 1962) [herelnafter cited as Model Penal
Code] x. See also Nat'l Council on Crime § Delinquency, Model
Sentencing Act (rev. 1972) [hereinafter cited as Model Sentencing
Act]; Nat'l Advisory Comm'n on Criminal Justice Standards and
Goals, Corrections Std. 5.2 (1973) [hereinafter cited as Nat'l
Advisory Comm'n].

This multigoal system of sentencing resulted ji~-variations
on one basic model within the states--judicial imp~~ _s<on of an
indeterminate sentence and discretionary release ity~a parole board.
This model sought to promote individualized treatment of offenders
("let the punishment fit the criminal not the crime"), to limit
the coercive power of the state by requiring a utilitarian rather
than a retributive end, and to protect society by applying just
the right amount of coercion and cure to produce law abiding citi-
zens and to deter others from criminal behavior.

The model also had practical advantages. in administering
correctional institutions. The parole release discretion provided
a safety valve for overcrowded prisons. The system also allowed
sentencing courts to announce relatively long sentences to satisfy
public concern, but allowed the parole board to award early release
to keep sentences within reasonable limits.
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Recent examinations of the results of the sentencing system
have called into question both its practical effectiveness and its
theoretical justification. The thrust of the criticisms have been
threefold:

--The current system is ineffective in that it neither
rehabilitates offenders, isolates the offenders likely to commit
future crimes, nor allows effective use of deterrence principles.

--The current system results in large scale disparity in
sentences creating frustrations, tensions, and disrespect for the
system in both the offenders and the public-at-large.

--The current system is philosophically unjust in that
it oftentimes severs the relationship between the punishment im-
posed and the offense committed.

These arguments and proposals for change are fully dis-
cussed in the following sources which serve as the primary theo-
retical basis for the philosophy behind Article 3:

American Friends Service Comm., Struggle for Justice (1971);
Citizens Inquiry on Parole and Criminal Justice, Prisons Without
Walls (1975); M. Frankel, Criminal Sentences (1973); Lipton, Mar-
tinson, § Wilks, The Effectiveness of Correctional Treatment (1975);
N. Morris, The Future of Imprisonment (1974); Twentieth Century
Fund Task Force on Criminal Sentencing, Fair and Certain Punish-
ment (1976); D. Fogel, " . . . We are the Living Proof . . .
'"(1975); A. von Hirsch, Doing Justice (1976); Harris, Disquisi-
tion on the Need for a New Model for Criminal Sanctioning Systems,
77 W. Va. L. Rev. 263 (1975); McGee, A New Look at Sentencing:

Part I, Fed. Probation, June, 1974, at 3; McGee, A New Look at
Sentencing: Part II, Fed. Probation, Sept. 1974 at 3. Report
on New York Parole (1975).

The acceptance of the need for basic systemic change in
criminal sentencing is also reflected in the following:

--Maine and Indiana have enacted flat-sentencing systems
by eliminating parole in most instances. Me. Rev. Stat. tit.
17-A, 88 1253-54 (Pamphlet 1977); Ind. Code Ann., § 35-50-2-4 et.
seq. (Burns Supp. 1977).

--California has both enacted a presumptive sentencing
system and abolished discretionary release. Cal. Penal Code, § 1170
et seq. (West Supp. 1977).
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--The federal Parole Commission and Reorganization Act of
1976, 18 U.S.C.A.,88 4201-4218 (West Supp. 1977) 18 U.S.C. ch. 311
(Supp 1977), made mandatory an earlier administrative decision to
establish presumptive parole dates for federal prisoners.

--State legislatures are considering various forms of pre-
sumptive and flat sentencing proposals in, among others, Minnesota,.
I1linois, Ohio, Alaska and New Jersey.

--Several courts are experimenting«with sentencing guide-
1@nes. See, Wilkins, Kress, Gotffredson, Calpin § Gelman, Senten-
cing Guidelines: Structuring Judicial Discretion (1976).

' --The ABA Joint Comm. on the Legal Status of Prisoners has
proposed for Association approval a modified flat sentencing systemn.
14 Am. Crim. L. Rev. 375 (1977) [hereinafter cited as ABA Joint
Comm, ]

The provisions of Article 3 reflect the use of "just desert"
as the overriding philosophy justifying the imposition of criminal
sanctions. This philosophy requires that the ‘nature and severity
of the santion imposed be deserved on the basis of the offense com-
mitted and certain limited mitigating and aggravating factors
relating to the offender. This seeks to avoid the injustice :that
results from utilizing the other traditional purposes of punishment.

The use of'rehabllltatlon as a relevant factor in senten-
cing has been accused of causing substantial disparity in sentencing.

[I]f rehabilitation is the goal, and persons differ
in their capacity to be rehabilitated, then two
persons who have committed precisely the same crime
under precisely the same circumstances might receive
very different sentences, thereby violating the of-
fenders' and our sense of justice. . . . Rigorously
applied on the basis of existing evidence about what
factors are associated with recidivism, this theory
would mean that if two persons together rob a liquor
store, the one who is a young black male from a bro-
ken family, with little education and a record of
drug abuse, will be kept in prison indefinitely,
while an older white male from an intact family, with
‘a high school diploma and no drug experience, will

be released almost immediately. Not only the young
‘black male, but most fair-minded observers, would
regard that outcome as profoundly unjust. J. Wilson,
Thinking About Crime 171 (1975).

A
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Recent studies have also called into question the effectiveness
of coerced rehabilitation programs. Lipton, Martinson, and Wilks
examined hundreds of studies testing the effectiveness of programs
and concluded that in large measure they cannot be shown statis-
tically to be successful. The rigidly structured environment of
a prison does not provide a suitable educational experience for
learning how to exist in a free society. See D. Glaser, The
Effectiveness of a Prison and Parole System (1964). And even if
rehabilitation worked, the justification for extending a sentence
for rehabilitative purposes beyond what was '"deserved'" for the
offense committed, breaks the tie between ocffense and sanction
thus removing the offense as the justification for intervention
into the life of the offender. The full implication of govern-
mental intervention into the lives of its citizens unrelated to
commission of a criminal offense runs counter to traditional
freedom values and limited governmental power.

The abandonment of rehabilitation as a factor in deter-
mining the nature or length of a sentence does not abandon re-
habilitation as a goal of the correctional system. Within the
sentence imposed based on just desert, the Act requires that
offenders be provided with programs and services to better
themselves.

Another traditional goal of punishment has been to re-
strain or incapacitate those offenders predicted as likely to
commit future crimes. This goal has been implemented for the
most part through the parole system in which the parole board
is authorized to release offenders from confinement when they
are no longer dangerous or have been rehabilitated. In addition
many systems provide enhanced sentences for those predicted to
be dangerous. Although the theory of the system is plausible,
in practice attempts to predict dangerousness have not been ,
successful. The knowledge necessary to predict who will commit
future crimes is undeveloped. As Professor van Hirsch noted:
"With a predictive instrument of so little discernment and a
target population so small, the forecaster will be able to spot
a significant percentage of the actual violators only if a large
number of false positives is also included.'" (emphasis 1n original).
Doing Justice 22 (1976). This results in the unnecessary confine-
ment of many offenders in order to isolate a few who are dangerous.
The unreliability of our methods of prediction and the tendency
to greatly overpredict likely recidivism suggests that predictive
restraint should not be used to determine the nature or severity
of the sanction imposed.
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Within the limitations of the deserved punishment,
deterrence of others is an appropriate goal to pursue. The
present system largely relies for deterrent effect on the
existence of an undifferentiated criminal sanction. Our
knowledge and ability to fine tune the sentencing system for
deterrence purpeses is not well developed. Zimring § Hawkins,
Deterrence (1973). In part, this results from the individua-
lized treatment model which prevents any informed knowledge of
criminal sanctions from being imparted to the public. The de-
terrence impact of a legislative increase in a sentence for
a particular offense is largely muted by the discretionary
sentencing practices of courts and parole boards.

Perhaps the major indictment of the current system is
that it has lost public confidence. The sentencing system pur-
ports to do more than it can deliver--it claims to rehabilitate,
isolate, and deter and thus attracts the blame for publicized
crimes by ex-offenders and for the perceived increase in crime
generally.

Discretionary release systens like parole also have
counterproductive effects on the lives and attitudes of offen-
ders. Persons subject to a parole board's discretion inevitably
participate in a '"'con game'" to convince the board they are ready
for release. In addition, the uncertain nature of their sentence
prohibits careful planning for release. Perhaps more important,
however, the parole system intensifies disparity in sentences
creating tension and hostility within correctional institutions
and making actual rehabilitation more difficult.

OVERVIEW OF ARTICLE 3

The provisions of Article 3 attempt to speak to the con-
cerns expressed with current sentencing practices. They are
directed by the overriding attempt to reduce injustice and to
implement a modest, attainable system of sentencing criminal of-
fenders. '

Part 1 of the Article establishes the general framework
for sentencing. The purposes and principles of sentencing are
articulated in the Act (Sections 3-101 and 3-102) and the sentencing
alternatives and maximum possible sentences for categories of
offenses are established.
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A Sentencing Commission is created to develop sentencing
guidelines. These guidelines will provide the presumptively
appropriate sentence to be imposed in each case based on sta-
tutorily authorized factors relating to the offender and the
severity of the offense. The guidelines will indicate the
appropriate type of sentence, i.e., fine, community supervision,
periodic confinement, continuous confinement, and the length of
the sentence to be imposed. The sentencing court is obligated
to impose the guideline sentence unless it finds that some other
sentence would better serve the purposes and principles of sen-
tencing. The court must also enter on the record the reasons
for departing from the guidelines.

Part 2 of the Article establishes the procedures for
imposing sentences. A presentence report is required in all
cases, but the court may order a shortened report where there
are no contested issues of mitigation or aggravation. A senten-
cing hearing is required and appellate review of sentences is
authorized. Provisions authorize the victim of the offense to
participate and make his own views known regarding the sentence
to be imposed.

: Parts 3 through 6 of the Article provide statutory detail
for the various types of sentences authorized by the Act. Part 3
implements sentences to community supervision. The Act uses the
language "community ‘supervision' as a substitute for what has
traditionally been called '"probation" referring to supervision in
the community under conditions imposed by the court. Part 4 re-
lates to fines.

Part 5 provides for the elements of a sentence to confine-
ment. Three types of sentences involving confinement are authorized:
split-sentences, periodic confinement, and continuous confinement.
Split sentences are sentences involving confinement for not more
than 90 days followed by a term of community supervision. Periodic
confinement involves confinement only during specified days or

parts of days and supervision in the community at other times. A

sentence for continuous confinement requires the offender to serve
his entire sentence in a facility. There is no parole or other
discretionary release, but each offender may earn one day of good
time for each day he serves in confinement by avoiding violations
of prison rules. Good time credits can be forfeited in a disci-
plinary proceeding; they are not awarded for program participation
or on the basis of official judgments regarding rehabilitative
progress. No supervision is provided after release from confine-
ment but the department is authorized to provide services and
assistance to released offenders on a voluntary basis.

Part 6 authorizes granting of restitution to victims of
the offense.
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ARTICLE 3
SENTENCING

PART 1
GENERAL PROVISIONS

1 SECTION 3-101. [Purposes.] The purposes of this

2 Article are to: | B

3 (1) punish a criminal defendant by assuring the

4 imposition of a sentence he deserves in relation to the

5 seriousness of‘his offense;

6 (2) assure the fair treatment of all defendants by

7 eliminating unjustified disparity in sentences, providing

8 fair warning of the nature of the sentenée to be imposed, and
9 establishing fair procedure§.for the imposition of sentences;
10 and |

11 (3) prevent crime and promote reéspect for law by,
12 (1) providing an effective deterrent to others
13 likely to commit similar offenses;

14 (ii) restraining defendants with a long-history
15 of criminal conduct; and

16 (iii) promoting correctional programs that
17 elicit the voluntary cooperation and participation of offenders.

COMMENT

This section establishes the purposes of Article 3. The

. section has a substantive impact on several other sections of the
Article. The purposes listed here serve to limit the Sentencing
Commission in establishing guidelines. More importantly, a sen-
tencing judge who deviates from the guidelines must justify the
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sentence he imposes by showing that it better serves the purposes
announced in this section or the principles of sentencing in section
3-102. Thus this section not only describes the basis for the fol-
lowing sectlons but directs and limits decisions made under the
Article. :

Paragraph (1) establishes just deserts as the philosophical
basis for criminal sentencing. See the Prefatory Note to this
Article for the reasoning behind this policy choice. Some pro-
ponents of a just deserts model argue that only offense character-
istics should affect sentences. Under this approach offender
characteristics such as age, motive, and past offenses would be
irrelevant unless made an element of the offense itself. The |
language "by him'" in the paragraph is inserted to reject this rigid
formulation of just deserts and to allow offender characteristics
to be considered where they relate to deserved punishment. It is
not intended to incorporate offender characteristics such as edu-
cation, employment skills or other factors traditionally affecting
sentences based on rehabilitation but unrelated to the intensity
of punishment deserved.

Paragraph (2) establishes fairness as an essential element of
a sentencing system. Three ingredients of fairness in this context
are equal treatment, fair notice, and procedural regularity. One
of the major goals of a just deserts model is to avoid unjustified
disparity in sentencing. This does not contemplate that all of-
fenders committing the same offense must be treated equally. Even
under a just deserts punishment model, a number of factors invol-
ving both the offensc and the offender can influence fair minded
persons in selecting a sentence. Indeed, reasonable men can radi-
cally differ on which factors should be utilized and the weight to
be accorded to each. While sentences based on ''rehabilitation' or
"deference'" can at least theoretically be objectively measured and
thus limited, sentences premised on punishment must reflect neces-
sarily the felt necessities of the times. Within broad liprits,
the selection of factors and their appropriate weight, reluvant to
a sentence bpased on punishment, are political rather than scienti-
fic questions.

In this context, the different sentences may be disparate but
not unjustifiably so. '"Unjustified disparity" refers to differences
based on unarticulated factors or resulting from attaching a dif-
ferent weight to the same factor in two or more cases. The provisions
of this Article are directed not at establishing the theoretically
"correct" sentence in every case, but at establishing a process’
through which these issues can be publically and uniformly resolved
on a jurisdiction-wide basis rather than individually by each sen-
tencing judge.
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Paragraph (3) recognizes prevention of crime and respect for
law as appropriate goals of a sentencing system. They are listed
third in recognition of the limited capacity of the correctional
system to influence the universality of crime. Only a very small
percentage of persons who commit crimes areée eventually sentenced,
‘and our skills in implementing deterrence and rehabilitation are
undeveloped. The paragraph lists three permissible means to
attain the goals established.

Paragraph (3) (i) recognizes.general deterrence of others
as an appropriate element of crime prevention. The language ''to
others" would 1limit this provision and prevent it from authorizing
sentences based on deterring the particular offender involved.
The Article eliminates the play of predictive judgments of future
criminality in sentencing decisions. However other provisions allow I
extended confinement where past conduct rather than predictive judg-’ ~
ments suggests more. intense punishment is appropriate. Subparagraph
(3) (ii) implements this latter objective and would authorize iso-
lation or incapacitation of offenders falling within a class defined
by past behavior but would not authorize decisions based on a pre-
diction that a particular offender will commit future crimes. The
rationale for rejecting predictive restraint is set out in the
Prefatory Note to this Article. Paragraph (3) (iii) authorizes
rehabilitation and treatment programs on a voluntary basis. Not-
withstanding the elimination of rehabilitation as a factor in
selecting the type or length of sentences, it is contemplated that
rehabilitative programs will be offered to offenders and that they
will be more successful when applied to willing participants. Under
systems utilizing parole release, program participation is inevitably
tied to early release. The abolition of parole is a necessary in-
gredient in implementing this subparagraph.

The subparagraph is not intended to suggest that all inducements
to program participation must be abandoned. The purposes here is
to sever the link between sentencing and program participation.
Other incentives, comparable to those provided free citizens to
undertake self-betterment efforts, such as higher wages, would not
violate the intent of this subparagraph.

Legislative guidance of sentencing policies has been long
recommended. M. Irankel, Criminal Sentences (1973); Model Senten-
cing Act, §1; Nat'l Advisory Comm'n Correc. Std. 16.7; Presidents
Comm'n on Law Enforcement and Adm. of Justice, The Challenge of
Crime in a Free Society 143 (1967) [hereinafter cited as President's
Comm'n on Law Enforcement]. See Me. Rev. Stat. tit. 17-A,§ 1151
(pamphlet 1977) (from which some of the purposes listed in this
section are derived). See also Cal. Penal Code, § 1170 (West Supp.
1977) (establishing purposes consistent with this section).
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SECTION 3-102. [Principles of Sentencing.] To

implement the purposes of this Article the following
principles apply: |

(1) The sentence imposed should be no greater
than that deserved for the offense committed.

{(2) Inequalities in sentences that are unrelated
to a purpose of this Article should be avoided.

‘(3) The sentence imposed should be the least se-
vere measure necessary to achieve the purpose for which the
sentence is imposed. ﬁ

(4) Sentences not involving confinement should
be preferred unless:

(i) confinement is necessary to protect

society by restraining a defendant who has a long history of

‘criminal conduct;

(ii) confinement is necessary to avoid
deprecating the seriousness of the offense or justly to punish
the defendant;

(iii) confinement is particularly suited to
provide an effective deterrent to others likely to commit
similar offenses;‘ ( |

'(iv) measures less restrictive than confine-
ment have freqpently or recently been applied unsuccessfully
to the defendéﬁt; or

(v) the purposes of this Article would be

fulfilled only by a sentence involving confinement.
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27 (5) “ The potential orblack of potential for the
28 rehabilitagion.or treatment of the defendant should not
29 be considered in determining the sentence alternative or
30 ~ length of term to be imposed, but the length of a term of
31 community supervision mey reflect the length of a treatment
32 or rehabilitation program in which participation is a
33  condition of the sentence.
34 (6) The prediction of}the potential for future crimi?
35 nality by a particular defendant, unless based on prior
36 criminal conduct or acts designated as a crime under the
37 law, should not be considered in determining his sentence &
38 alternative or the length of ferm to be imposed.
COMMENT

The pr1nc1pl s of sentencing set out in this sectlon are
intended to regulate both the development of sentencing guidelines
by the Sentencing Commission and the sentences imposed by sentencing
courts.

Paragraph (1) establishes just deserts as the predominant and
limiting factor in determining sentence. It insures that, regard-
less of any other purpose sought to be served, the sentence will have
an essential relationship to the offense committed. Thus although
Section 3-101 authorizes the use of general deterrence and in-
capacitation as bases for sentences, this section would prohibit
these facturs from extending a sentence beyond what was otherwise
"deserved." The interplay of Section 3-101 and this paragraph
implement a system which uses just desert as the ceiling above
which no sentence may extend but does not require that the maximum
deserved punishment be imposed. There may be many reasons,‘lncludlng
available correctional resources, that suggest 1ess than thée maximum
_deserved penalty be imposed.

\é\

Paragraph (2) implements the principle of equality in senten-
cing. As the comment to Section 3-101 notes, disparities in sentences
should be justified by reference to one of the established purposes
of the Artlcle. . ‘ %‘

S

S
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Paragraph (3) establishes a least drastic means principle for
sentencing,: Most modern sentencingiproposals, regardless of their
basic philosophy have urged a restrained use of governmental power
in this context. Model Penal Code, § 7.01; Nat'l Advisory Comm'n
Correc. Std. 5.2; Nat'l Comm'n on Reform of Fed. Criminal Laws,
Study Draft of a New Federal Criminal Code,§ 3101 (1970) [herein-
after cited as Proposed New Federal Criminal Code]. The principle
would apply to both the nature of the sentence and the length of
sentence. Thus while it might be argued that all offenders "justly
deserve'" confinement, the least drastic means test might suggest
that supervision in the community is sufficient punishment.

- Paragraph (4) announces a legislative determination that
confinement ought to be used as a penalty of last resort., This
has been a traditional position of proposals based on rehabilita-
tion because the prison is a difficult environment in which to
successfully conduct rehabilitative programs. Confinement is also
the most disruptive and intrusive sanction short of the death penalty.

The shift to a punishment model of sentencing does not alter
the force of the principle. 1In a society that places liberty as
one of its highest values, any withdrawal of liberty has punitive
results even if accomplished without punitive intentions. Thus all
of the sentencing alternatives authorized by this Act havrpunitive
content. There is no need to resort automatically to the .ost
severe alternative, confinement, without good reason for doing so.

The reasons for imposing confinement are listed in para-
graphs (4) (i)-(v). Subparagraph (i) allows confinement for classes
of offenders whose past criminal conduct suggests a high risk of future
criminality. This provision must be read in conjunction with para-
graph (6) which prohibits individual predictions of future criminality
unless based on past criminal conduct. Since the sentencing guide-
- lines will enhance the sentence for past crimes, subparagraph (i)
will have a major effect on the development of sentencing guidelines
but will not have a substantial impact on individual judicial decisions.
Subparagraph (ii) authorizes confinement where it is -necessary to
justly punish the offender. Subparagraph (iii) allows confinement for
-a general deterrent purpose but is limited by paragraph (1) which

f,;prohibits confinement, even for deterrent purposes, if confinement

exceeds what is des§rved for the offense.

Subparagraph (iv) allows confinement in the case of a person
who, .for example, has been sentenced to supervision in the community
for past offenses but was unable to abide by the conditions imposed.
If the person's past conduct demonstrates his inability to abide by
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sanctions short of confinement, then confinement becomes the least
drastic means available. It is also important to preserve the in-
tegrity and public confidence of community-based programs by
reserving confinement as a threatened sanction. The subparagraph,
on the other hand, does not authorize clinical predictive judgments
about an 1nd1v1duad's ability to adjust to less severe sanctions.
The language does authorize the establishment of guidelines that
utilize recent unsuccessful past experience in community-based pro-
grams as a factor supporting the imposition of confinement. The
concept of "unsuccessfully" completing sanctions less severe than
confinement refers only to the objective determination of whether
the offender complied with the conditions, i.e., paid his fine, re-
ported on schedule to his supervising officer, and does not author-
ize the subjective decisions as to whether the person "learned"
from his participation or was otherwise "rehabilitated."

Paragraph (4) (v) is a catchall provision to link the provi-
sions of this section with the purposes of the Article announced
in Section 3-101.

Paragraph (5) specifically rejects rehabilitation as a permis-
sible factor in imposing sentences. The only exception to the pro-
hibition is in determining the length of a sentence to community
supervision. It was thought appropriate for a certain limited class
of cases, particularly involving drug offenders, to authorize the
extension of a term of community supervision to be coextensive with
a treatment program. The exception does not authorize subjective
judgments regarding an offender's progress in the program, but
utilizes the objective criteria of the program's length. The
authorization is also limited by Section 3-304 which places a
two-year maximum on treatment conditions. The rationale for elim-
inating rehabilitation as a factor in sentencing is explained in
the Prefatory Note to this Article. .

7

Paragraph (6) rejects the "predictive restraint" model of
sentencing which bases sentences, at least in part, on either .
. statistical or clinical Judgments about a particular individual's
“future behavior. The language seeks to prevent predlctlve judgments
about an individual's future behavior unless based on prior criminal
conduct. There was a widely shared belief that prior criminal con-
duct was provable by sufficiently objective evidence as to avoid
most of the difficulties with prediction. It is inevitable, in
developing guidelines for sentencing classes of offenders, that
the use of aggravating and mitigating factors will in part be °
influenced by perceptions of the ability of past behavior to pre-
dict future conduct. When applied to categories of offenders based
on prior conduct, some of the vagaries of individual predictive
judgments are e11m1nated Any sentence resulting from categorical
or individual predictive judgments would be limited by paragraph
(1) of this section which prohibits sentences beyond that deserved L ;
for the offense. . : : : .

R s
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The language '"acts designated as a crime under the law" was
inserted to insure that acts by juveniles that would have led to
a conviction for a crime had the offender been an adult could be
considered under this paragraph even though there is no formal
"conviction." '

1 SECTION 3-103. [Sentencing Alternatives.]

2 ’ (a) A person convicted of a felony or a misdemeanor in

3 _ this State must be sentenced in accordance with this Act.

4 (b) The following sentencing alternativeé are’authorized:
5 (1) payment of a fine either alone or in addition |
6v to any other sentence authorized by this subsection;
7 (2) service of a term of community supervision;
8 (3) service of a split sentence of confinement
9 followed by a term of community supervision;

10 ‘ - (4) service of a term of periodic confinement;

11 (5)‘ service of a term of continuous confinement;

12 | L (6) making restitution alone or in addition to

13 any other sentence authorized by this subsection.

14 'Ev (c) This Article does not deprive a court of any authority
15 coiférred By law to decree a forfeiture of property, suspend or

16 Caﬂéél a license, remove a person from office, or impose costs

‘17 and other monetéry obligations if specifically aﬁthorized:by

18 law. : ' ?

19, o [(d)  Thié Article does ﬁot prevent a‘court from imposing

20 a sentence of death specifically authorized by law.]

COMMENT

The purpose of this section is to collect in a single list the
authorized sentencing alternatives. The section is an exclusive list

B
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of available alternatives although its terms make reference to other
consequences that may follow a conviction.

Subsection (a) makes this Act the exclusive authority for sen-
tencing felons and misdemeanants. States which may have abandoned
the traditional felony-misdemeanor classifications will need to alter
the language. Many states in adopting new criminal codes have
classified offenses into discreet groups for sentencing purposes and
oftentimes very minor offenses are termed "infractions' or other
designations. It is the intent of the section to exclude these minor
offenses often resulting from municipal or county ordinances or traf-
fic violations. Section 3-112 (c¢) is a formulation of such an
exclusion that eliminates from the Act's coveragé sentencing for any
minor offense that does not provide for confinement as an available
sanction. '

Subsection (b) lists the authorized sentencing alternatives.
Each alternative is more fully defined and implemented in subsequent
parts of the Article: community supervision (Part 3); fines (Part 4);
split-sentences, periodic confinement, and continuous confinement
(Part 5); and restitution (Part 6).

Subsection (c) insures that the exclusive thrust of the Article
does not repeal by implication other sections that authorize civil
penalties for commission of a crime. Thus authority for a court or
an executive agency to cancel a driver's license for accumulated
traffic offenses would not be affected by this Act. Part 6 of
~Article 4 of this Act does limit the nature of the civil penalties
that can be imposed. This subsection is also intended to preserve
existing state law with regard to the assessment of costs.

Subsection (d) is an optional provision for those states that
have the death penalty. This Act does not speak to the advisability
of the death penalty or to the form such a provision should take.
Throughout the Article optional references have been included to
alert drafters in states with the death penalty to necessary modifi-
cations in the provisions of this Act. Part 2 of this Article does
adopt a number of procedural provisions providing defendants increased
opportunity to contest facts relating to his sentencing and otherwise
to participate in the sentencing process. It is likely that equal _
protection doctrines would require a state to provide at least similar
opportunities to those facing a death sentence, even though the Supreme
Court may not have required such provisions 'in death penalty cases
alone.

The Act does‘not authorize a "life sentence." Under many systems
with parole, a person sentenced to life imprisonment becomes eligible
for parole after a legislatively established term, usually from 10 to

A
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15 years. A sentence to '"life'" does not mesh with other provisions
of this Act which substitute a relatively fixed system of good-time
credits for parole release. States that prefer to retain '"life
imprisonment,'" perhaps as an alternative for the jury in capital
cases, will need some mechanism to translate the sentence into a
term of years for purposes of awarding goodtime credits.

Advocates of rehabilitative sentences have long urged adoption

of a variety of sentencing alternatives in order to better tailor

the sentence to the individual. Flexibility in alternatives is

equally appropriate for punishment models. In many cases confinement
is too severe a punishment and lesser sanctions should be available.
This section implicitly recognizes these lesser sanctions as having

a punitive element. For similar provisions see I1l. Ann. Stat. ch. 38,

o - oo ~ [« w Lo (7]

10.

11

12

13
14
15
16

1005-5-3 - (Smith-Hurd Supp. 1977); Model Penal Code,§ 6.02; Proposed
ew Federal Criminal Code,§ 3001. »

SECTION 3-104. [Maximum Sentences.]

(a) The maximum term of a sentence to continuous confine-

ment imposed for conviction of an offense is:

(1) [unless a sentence of death is imposed,] for
[mrder inthe first degree], [ years], but the maximum is [2
times the maximum term for murder in the first degree] for a
persistent offender or an especially aggravated offense.

(2) for Class A felonies other than [murder in the
first degree], [ years], but the maximum is [2 times the maximum

term for Class A felonies other than murder in the first degree]

for a persistent offender or an especially aggravated offense.

(3) for Class B felonies, | years], but the ﬁaxi-
mum is [2 timeshfhe maximum term for Class B‘felonies] for a
persistent offender; .
| (4) for Class C felonies, [ years], but the

maximum is [2 times the maximum term for Class C felonies] for a
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persistent offender;
(5) for Class A misdemeanors, | year], but the

maximum is [2 times the maximum term for Class A misdemeanors]

for a persistent offender; and

(6) for Class B misdemeanors, [ months], but the

maximum is [Z times the maximum term for Class B misdemeanors] i
for a persistent offender. o

(b) The maximum term of a sentence to periodic confine-
ment, a split sentence of confinement and community supervision,
or community supervision is [ years] for a felony or | year]
for a misdemeanor. For the purpose of determining the maximum
term under this subsection, the term of a sentence to periodic
confinement or a split sentence includes both the time spent in
confinement and the time sﬁent in the community under supervision.

(c) The maximum of a fine imposed for conviction of an

offense is:

(1) for a Class A or a Class B felony, [$ K 1;
(2) for a Class C felony, [$ 1; |

(3) for a Class A misdemeanor, [$ }; and

(4) for a Class B misdemeanor, [$§ 1.

(d) If the defendant is an organization, the maximum
amount of a fine imposed for conviction of an offense is 50 times
the amount authorized in subsection (c). As used in this sub-
section "organization" means a legal entity’othef than an indivi-
dual. |

(e) In lieu of a fine imposed under subsection (c¢c) or
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43 (d), a defendant who has been convicted of an offense through
44 which he derived pecuniary gain or by which he caused personal
45 injury oroproperty damage or loss may be sentenced to a fine |
46 not exceeding twice the gain derived or twice the injury, damage,
47 or loss caused. Whenever a person is convicted of an offense
48 that is one of several transactions constituting a continuing
49 scheme of criminal activity, the court in determining the amount
50  of gain, injury, damage, or loss under this subsection may consi-
51 der that resulting from the entire scheme.

COMMENT

The section establishes the maximum authorized sentence for each
of the sentencing alternatives for which a maximum is appropriate. The
maximum provides a ceiling on both the sentencing guidelines developed
by the Sentencing Commission and any sentence imposed by a sentencing
court. All maximums are collected in this section, and are drafted
to be consistent with the optional offense classification scheme es-
tablished in Section 3-112 consisting of 3 classes of felonies and 2
classes of misdemeanors. States with different existing classifications
should alter the language accordingly.

Subsection (a) establishes the maximums for sentences to contin-
uous confinement. For each class two separate maximums are provided.
"Persistent offenders'" are defined by Section 3-105 and "especially
aggravated offenses" are defined by Section 3-106.

Most studies of American sentencing practices have concluded that
sentences imposed are too long, and have suggested drastically reducing
the authorized maximum for sentences to confinement. Under most state
‘systems a substantial maximum is established by legislation with the
implicit expectation that courts will reserve the top range of potential
sentences for the most egregious cases. This approach provides a broad
range of discretion which in turn results in disparity of sentences.
Recent proposals for sentencing reform including the Model Penal Code,
the National Advisory Commission on Criminal Justice Standards and Goals,
and the American Bar Association Joint Committee Standards Relating to
Sentencing Alternatives and Procedures have urged enactment of lower
maximums for ordinary circumstances with authorization in particularly
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aggravated cases for the court to extend the maximum. This latter
approach is followed in the Act. '

The section must also be evaluated in relation to the change in
sentencing philosophy and structure embodied in the Act. Most Ameri-
can jurisdictions have indeterminate sentencing; the sentence imposed
by the court bears little relationship to actual time served. Parole
boards are authorized to release offenders when they are "'rehabilita-
ted" or no longer represent a societal risk. Under this Act, there
is no discretionary release; the sentence imposed by the court is the
sentence actually served, reduced only by earned good time.

No proposed maximum sentences are recommended; each state should
develop its own scale relating to its view of the extent of the sanc-
tion necessary to fulfill the purposes of sentencing. The process of
arriving at maximums for continuous confinement should be derived from
an evaluation of major national proposals for sentencing reform and .
the average time actually served by offériders under existing 1ndeter—
minate sentencing systems. Comparisons are particularly difficult to
make since in indeterminate sentencing schemes, the parole discretion
is relied upon 'to reduce authorized maximums. Also maximums must be
evaluated against any enhancing sections, such as habitual criminal
statutes, which authorize increased maximums for particularly dan-
gerous or persistent offenders.

B B L
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Maximums under indeterminate proposals:

Model Penal Code, §§ 6.06, 6.08

Class ‘Maximum Allowed
Felony first degree Life
Felony second degree 10 years
Felony third degree 5 years
Misdemeanor ' 1 year

Petty misdemeanor : 30 days

Proposed New Federal Criminal Code, § 3201, 3204

Class Maximum Allowed
Class A felony 30 years
Class B felony ‘ 15 years
Class C felony . 7 Years
Class A misdemeanor | 6 months
Class B misdemeanor 30 days

.I11inois Ann. Stat. Ch. 38, g 1005-8-1 (Smith-Hurd Supp. 1977).

Class Maximum Allowed
Murder | Life
Class 1 felony ; Life
Class 2 felony 7 20 years
Class 3 felony B 10 years

Class 4 felony . 3 years
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Class A misdemeanor 1 year
Class B misdemeanor 6 months
Class C misdemeanor 30 days

National Advisory Commission. Correc. Stds. 5.2, 5.3.

"State penal code revisions should include a provision that the
maximum sentence for any offender not specifically found to represent
a substantial danger to others should not exceed 5 years for felonies
other than murder.

Extended terms are authorized not to exceed 25 years, except
for murder.

ABA Sentencing Standards, § 2.1

Sentences for felonies '"ought not to exceed ten years except
in unusual cases and normally should not exceed five years."

Maximums under flat sentence proposals:

Development of the maximum sentences may be advanced by
examining the maximuim sentences authorized under existing flat
sentencing systems. Absolute comparisons are again not possible
since each scheme. takes a different appiroach to the use of factors
that will enhance a sentence. Also each system differs on the na-
ture and amount of good time reductions that will reduce actual time
served.

Me. Rev Stat. Maine tit. 17 A, ?g 1251-54 (Pamphlet 1977)
Effective May 1976
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With maximum good-

Class Maximum allowed time potential
Murder One Life 25 years
Class A 20 years © - 7 12.4 years
.Class B _‘mib'iears - 6 years
Class C 5 years 3 years
Class D 1 year 7.2 months
Class E - 6 months 4 months

Ind. Code Ann. Indiana, §§ 35-50-2-3 to 8;
§§ 35-50-6-3 to 4 (Burns Supp. 1977)
Effective October 1, 1977

With maximum good-

Class Maximum allowed - time potential
Murder (ne 60 years
Class A 50 years | 25 years
Class B ' 20 yedrs 10 years
Class C 8 years ’ 4 years
Class D 4 years 2 years

California
Cal. Penal Code,%% 1170 to 1170.1a (West Supp. 1977)
Effective July 1, 1977

Catetory ‘ .. . Maximum allowed
Murder One Life
Category 1 7

;Sategory 2 5
~Category 3 . . 4
3

Category 4
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National sentencing studies

To compare properly maxima authorized by this section with pre-
sent sentencing practices, studies showing average time actually
served for particular offenses must be examined. .

Table 1 reproduced below shows the mean and median time actually
served by persons prior to release on parole. Table 2 shows a state
by state breakdown in the relationship between sentence imposed and
time served.
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TABLE 1
Mean and Medium Years Served Before Parole
United States 1965-70

Offense Prior Record No Prior Record Combined

Mediéh Mean Medium  Mean Medium Mean

Term Term Term Term Term Term

Homicide 4,7 .4 5.0 6.9 4.8 6.6
Manslaughter 1.9 2.6 1.7 2.3 1.7 2.4
Armed Robbery 2.9 3.9 2.4 3.5 2.8 3.7
Aggravated Assault 1.3 1.9 1.2 1.9 1.3 1.9
Burglary 1.4 1.9 1.2 1.7 1.4: 1.9
Theft or Larceny 1.1 1.5 1 1.3 1.1 1.4
Vehicle Theft 1.2 1.5 1 1.4 1.2 1.5
Check Fraud 1.3 1.6 1 1.4 1.2 1.5
Other Fraud 1 .4 9 1.2 1 1.3
Forcible Rape 4.4 5.7 3.7 5.8 4.0 5.7
Statutory Rape 1.9 2.8 2 3.2 1.9 2.9
Other Sex Offenses 2.2 3 2 2.7 2.1 2.9
Narcotics Offenses 1.8 2.1 1.3 1.9 1.7 2.3

.The Table is derived from LEAA, Source book of Criminal Justice
Statistics, Table 6.53 at 485 (1974).




TABLE 2

Length of Sentence and Time Served of Persons First Released From
Correctional Institutions in 35 States, 1970

Percent Pereent Percent Percent Pereent Percent
Total of total of total of total of total of toral of total
State first sentenced to  sentenced to . sentenced to who served whoa served who served
releases less than 5 5to 10 10 or more less than § 5to 10 10 or more
years years years years years years
AriZONA. e ecivcccrccacccarreinam—————— 759 34.56 42.44 23.00 88.54 9.22 2.24
California. ..o e emecmemammecmeian———— 5,337 15.21 66.51 9.49 81.32 16.13 2.55 -
[oF Lt T Y U S 906 21.30 32.45 46.25 95.70 3.42 .88
Connecticut. 888 51.59 42.39 6.02 97.86 1.58 .56
Delaware. . oo e eaem——m i 223 87.00 10.31 2.24 98.65 .90 .45
GeOTRIA . e e ccacc e ccmcccmaaccmsenammmem——— e 1,804 56.68 27.84 15.47 88.80 9.48 : 1.72
94 4.26 17.02 78.72 80.85 13.83 5.32
147 47.26 32.88 19.86 94.56 3.40 2.04
2,837 48.47 30.16 21.37 89.00 8.00 3.00
683 8.50 39.44 52.05 91.51 6.73 1.76
Kentucky oa oo e e mbeNammmm— e 1,212 72.55 12.20 15.25 94.14 5.28 .58
Louisiana. . e ccccccacecccececmmme———————— 1,443 56.98 26.97 16.04 88.84 9.84 1.32
333 76.95 13.26 9.80 95.20 3.00 1.80
Maryland. oo e e e eeccceiec e - 1,450 78.97 15.12 5.91 97.17 2.4 .69
Massachusetts. ..o i memecmmm————- 649 14.66 65.43 19.91 92.30 6.47 1.23
310 21.94 39.35 38.71 5.81 31.61 62.58
538 63.38 19.89 16.73 87.36 6.69" 5.95
1,568 74.81 19.39 5.80 96.05 2.74 1.2
298 54.70 25.17 20.13 25.30 4.03 .67
) 231 38.53 29.87 31.60 92.51 6.49 0.00
New Hampshire . . oo oocc e e e e mmemmmmm 90 54.44 34.44 11.11 97.78 2.22 0.00
New Mexico 397 8.54 47.49 43.97 86,65 10.83 2.52
NeW YOrKe oo i cecaceaicacice e aeiamacccacacaaacann 3,646 57.40 28.26 15.86 R9.79 7.61 2.6%
North Dakota i1t 68.47 19,82 11.71 96.46 2.70 . .90
4,235 5.43 19.96 T4.62 84,77 10.74 4.49
Oklahoma 1,468 73.81 17.82 8.37 95.67 3.61 . .82
OFPBON L e o et ecee e i aicai e cmaanaa gu2 65.90 25.09 9.01 95.62 4.26 .12
South Carolina, 989 64.42 20.46 15.12 92,62 5.16 2,22
L R 210 86.19 38.10 4.29 93.24 420 f A48
L O TINOE80C . e o e e e e ee e mtioc e e mm e e e e emm e m——— 1,296 61.70 19.46 18.84 90.20 8.33 1.47
199 10.55 21.11 68.34 90.45 9.55 0.00
VUIMONL . e oo e ececmiccaccwecmcacecmaencenamm—a—ne .27 70.37 25.93 3.70 100.00 0.00 0.00
Washinglon . e cr e i mcane———a———— 947 3.06 2.75 91.19 95.78 3.06 1.16
West Virginia. 288 0.00 10.10 89.90 87.15 10.76 2.08
WY OMING. « o ot amae o cmame i e e 137 73.72 16.06 10.22 94.89 . 3.65 . L.46

The Table is reproduced from LEAA, Sourcebook of Criminal Justice
Statistics, Table 6.45 at 478 (1974). '
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Subsection (b) establishes the maximum terms for sentences
involving some element of community supervision. If the offense
severity or offender characteristics call for a sentence involving
community supervision, the maxima provided should be relatively low.

A person deserving longer state supervision, deserves a sentence to
continuous confinement. See Alaska Stat., § 12.55.090 (1972) (5 years);
Me. Rev. Stat. tit. 17-A,—§_1202 (Pamphlet 1977) (Class A § B crimes--
3 years; Class C--2 years; Class D § E--1 year); Model Penal Code,
g 301.2 (5 years for felony; 2 years for misdemeanor); Proposed New
ederal Criminal Code, § 3102 (5 years for felony; 2 years fcxr misde-
meanor, For split sentences and sentences to periodic confinement,
the term of the sentence is determined by including both the time
spent in confinement and the time spent under supervision in the com-
munity. The maxima in subsection (b) apply to the total time the
offender is subject to state supervision regardless of the form that
supervision takes.

Subsection (c) establishes the maximum fines assessable for the
various classes of offenses. The punitive intensity of a fine varies
in relationship to the wealth of the offender. Offenders who deserve
monetary sanctions greater than the authorized maxima deserve some
sentence in addition to or in lieu of a straight monetary sanction.
Model Penal Code, § 6.03 (felony 1 or 2, $10,000; felony 3, $5,000;
misdemeanor, $1,000; petty misdemeanor, $500); New Federal Criminal
Codes § 3301 (Class A or B felony, $10,000; Class C felony, $5,000;
Class A misdemeanor, $500).

Subsection (d) authorizes extended limits for fines imposed on
organizations. The section only applies when the organization itself
is the defendant charged. The extended limits on fines for organi-
zations is based on the.fact that organizations cannot be confined.
In the case of an individual where the punishment deserved for an
offense exceeds the maximum fine, confinement may be imposed. In ad-
dition in many cases the maximum amounts authorized for individuals
may diminish in significance when applied to large corporations. The
American Bar Association noted that "it may be desirable to devote
special attention to the problems of fining in connection with offen-
ses by corporations.'" ABA Sentencing Standards,§ 2.7, comment (h).
The following contain separate schedules of fines for organizations:
Me. Rev. Stat. tit. 17-A, S 1301 (Pamphlet 1977); N.Y. Penal Law,

8 80.10 (McKinney 1975).

Subsection (e) allows the court to determine the amount of the
fine in relation to the gain or loss resulting from the criminal
activity without limitation. See Proposed New. Federal Criminal
Code, § 3301 from which this subsection was derived. See also
Model Penal Code, § 6.03 authorizing fines up to double the '
"pecuniary gain derived from the offense." The court is authorized
~.to take into account transactions which are part of a scheme of crimi-
nal activity but not formally charged. This is a new provision added
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to existing models. In a scheme to defraud involving numerous vic-
tims, the court could set the fine in relationship to the gain
derived from the entire scheme even though only one of the fraudu-
lent transactions is formally charged as a criminal offense. The
determination of the amount of gain or loss and the éxistence and
extent of a scheme would be subject to other procedural provisions
of the Act requiring finding based on substantial evidence in the
record. The use of uncharged offenses. as the basis of a sentence
appears to be constitutional. See comment to section 3-115. But
see People v. Richards, 17 Col. 3d 614, 552 P. 2d 97, 131 Cal.
Rptr. 537 (1976). (limiting restitution to loss from offense
charged). ‘ ' '

1 ’ SECTION 3-105. [Persistent Offenders.]

2 (a) A "'persistent offender" is a person who has at
3 least 2 prior felony convictions for offenses committed within
4 the 5 years immediately preceding commission of the instant
5 offense. 1In establishing the 5-year pﬁriod: time spent in
6 confinement may not be included but convictions for offenses
7 committed during the period of confinement must . be counted
8 - as prior convictions. | ‘
9 (b) Convictions that have been set aside in post-con-
10 viction proceedings or for which akfull executive pardon has
11 been granted are not included as convictions for purposes-of
12 this section. .
13 (c) The conviction for 2 or more felonies.committed_
14 és part of avsingle course of conduct during which'there was
15 no substantial change in the nature of the crimihal objec;ive
“‘716*‘3 éonstitutes one conviction for purposes of this seétipn, but .
‘7J17 offenses resulting in bodily harm to another‘?erson committed
\¥18‘ while attempting to escape detectioh or apprﬁhénsion é;e not
19 part of the same criminal objective. 5/
20 (d) Consistent with this sectio?;/%he sentencing com-
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21 mission may adopt more specific criteria relating to sentencing

22 persistent offenders.

COMMENT

‘The section authorizes an enhanced sentence for persistent of-
fenders as defined in the section. Section 3-102 doubles the authorized
maximum for these offenders. ,Under traditional indeterminate senten-
cing schemes, the statutory maximum is set to accommodate the most
severe case. Modern reform propcsals have urged that the statutory maxi-
mums for ordinary offenders be more limited and that extended terms be
authorized where appropriate. ABA Sentencing Standards,§ 2.1 Model
Penal Code,S§ 6.06-607; Model Sentencing Act; Nat'l Correc. Std. 5.2.
Advisory Comi'n.

The section is in lieu of a habitual offender provision. These
prov151ons have been criticized generally on three grounds (1) they
require a prediction of dangerousness or mental illness in addition to-

a finding of past offenses; (2) many are mandatory requiring an enhanced
sentence without regard to mitigating factors or the nature, recency or
frequency of the prior offenses; and (3) the term imposed is unrelated
to the offense for whlch the person is sentenced.

The appllcab111ty of this section is based solely on the objec-
tive facts of past convictions. No prediction of dangerousness or
mental illness is required. The rationale for eliminating predictions
of this type is set out in the Prefatory Note to this Article. A sen-
tencing system based on just deserts or deterrence should authorize
enhancement of punishments for multiple offenders.

In the sentencing criteria for ordinary sentences, a past history
of criminal activity is an aggravating factor. (Section 3-109). Thus
guidelines for sentencing within the ordinary maximums will provide for
more severe sentences for a multiple offender whose record does not meet
the requirements of this section. This section serves as a continuum
for the more persistent offenders.

On the other hand, the section does not require an enhanced
sentence for all offenders fitting the definition®™of a persistent offen-
der; it merely provides a greater range of sanctions, to be used by the
Sentencing Commission and sentencing courts. The auchorlty given the
Sentencing Commission in subsection (b) to adopt more specific guide-
lines would allow it to define in greater detail the types of felonies,
the recency of their commission, and aggravating and m1t1gat1ng factors
to be utilized in applying this section. The more severe portion of
the range authorized for persistent offenders is related to the offense
committed by doubling the statutory maximum for that offense. The
essential link between offense and punishment is preserved while at the
same time implementing society's justified interest in extended punish-
ment for multiple offenders.



117
SECTION 3-105

Other proposals: Model Penal Code, g 6.07 provides for extended
terms for felonies as follows: Felonies of the first degree, maximum®)
of life; felonies of the second degree, maximum of 20; felonies of the
third degree, maximum of 10. Criteria for extended terms include: per-
sistent offenders who will be dangerous to the public if released;
professional criminals; dangerous, mentally abnormal persons; multlple
offenders. Id. § 7.03.

The Model Sentenc1ng Act S 6 authorizes sentences up to 30 yearo
for "dangerous offenders'" who are defined as felony offenders who suf-
fer from a "severe mental or emotional disorder indicating a propensity
toward continuing dangerous criminal activity" or professional criminals.

The Proposed New Federal Criminal Code, S 3202 provides for exten-
ded terms of not more than 20, 7, and 5 years for the classes of felonies
for persons who are persistent felony offenders (defined comparable to
the proposed draft), professional criminals, and dangerous mentally ab-
normal offenders. .

Nat'l Advisory Comm'n. Correc. Std. 5.3 (1973) authorizes exten-
ded terms of not more than 25 years for the same classes as the Proposed
New Federal Criminal Code.

. ABA Sentencing Standards § 3.3 is comparable to the proposed
draft but requires, in addltlon, a prediction of dangerousness.

See also, Alaska Stat.,§ 12.55.050 (1972) (doubllng term when
there is a prior felony); N.Y. Penal Law,§ 70.06 (McKlnney 1975) (second
felony offender provision). _

Some enhancing provisions place an age limit on the prior con-
victions that can be considered requiring that prior convictions be v
counted toward an enhanced sentence only if committed after the offen-
der's 17th birthday. No age limit is provided in this section. In most
jurisdictions juvenile offenses are not technically convictions and would
not be included under this section in 1ncrea51ng a sentence. Ix some
jurisdictions juveniles can be waived into adult court and convicted of
felonies. In these instances, such past convictions would be included
in determining whether this section applied. The five- -year limitation
retained in the provision would in most cases preclude using offenses
committed by the very young. :

The phrase '"full executlve gardon" in subsectlon (b) is to dis-
tlngulsh the pardon granted generally by the governor from statutory

provisions which .authorize the setting aside of convictions in certain
cases. » . ;
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SECTION 3-106. [Especially Aggravated Offenses.]

(a) An "especially aggravated offense" is:

(1) a felony résulting in death or great bodily
harm or involving the threat of death or great bodily’harm to
anothéf person if,

(i) the defendant knowingiy created a great
risk of death to more than one person;

tii) the offense manifested exceptionél de-
prayity; or

(iii) the defendant was previously convicted
of [murder) or a felony resulting in death or great bodily harm or

involving»fhe threat of death or great bodily harm to another

)1
’

person; or
(2) murder in the first degree if,

(i) the defendant committed the offense for
himself or another for the purpose of pecuniary gain;

(ii)- the offense was knowingly directed at an
active or formervjudicial offi;er, prosecuting or defense attorney,
law enforcement officer, correctional employee or fireman during
or because of the exercise of his official duties; or

(iii) at the time the murder was committed,v
the defendant committed another murder.

(b) Consistent with this section, the sentencing com-

mission may adopt more specific guidelines relating to senten-

cing for especially aggravated offenses.
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COMMENT

The section defines especially aggravated offenses for which
substantially longer sentences are authorized. The maximum estab-
lished for these offenses is twice the maximum otherwise applicable.
Subsection (c) allows the Commission to promulgate guidelines within
the authorized range to structure the sentencing court's discretion.

The especially aggravated offenses all involve violence or poten-
tial violence to persons. 'The nature of the offense characteristics
listed in the section are derived primarily from existing statutes
authorizing the death penalty. Most of the provisions are derived
from the Georgia death penalty statute upheld in Gregg v. Georgia,

428 U,S. 153 (1976). These in-turn were modeled after the provisions
recommended in Model Penal Code, § 210.6. States will need to insure
that the provisions of this section do not overlap or conflict with
the definition of particular offenses in the state's criminal code.

The nature of the circumstances that should justify the author-
ization of enhanced sentences is one upon which fair minded persons
might differ. The provisions should be relatively precise to prevent
abuse.

The second offense for a violent offense should be sufficient
to enhance the authorized sanction. The punishment deserved for the
offense as well as society's interest in incapacitating the offender
are 1ncreased

Society has a substantial interest in imposing enhanced punish-
ment where the act creates a risk of a substantial number of victims
suffering death. The section is limited to "knowing'" acts. For ex-
ample, the kidnapping and confinement of a large number of school
children in a buried cage should result in greater punishment than
the kidnapping of one child.

Society also reacts with horror at particularly heinous offenses
which appear to lack any semblance of rationality. That sense of fear
ought not be ignored by the criminal justice system. The punishment
deserved for such an offense is enhanced as well as society's claim
to incapacitation.

Subsection (b) provides three aggravating factors for the
offense of murder. Committing the crime for pecuniary gain is an
offense particularly subject to deterrence principles.. Deterrence
principles are also operative for offenses against public officials
because they are required. to make decisions for which retaliation is
a more likely occurrence. And a multiple murder is also sufficient
to enhance the punishment. Under the concurrent sentencing provision
it is possible that the sentences for two murders would run concur-
rently without this section.
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SECTION 3-107. [Concurrent and Consecutive Sentences.]

(a) If multiple sentences are imposed on a defendant or
if a sentence is imposed on a defendant already subject to an.
undischarged sentence, the sentences shall run consecutively;
but the sentences shall run concurrently if (1) they are imposed
for 2 or moré offenses committed as part of a single course of
conduct during which there was no substantial change in the
nature of the criminal objective; or (2) one of the acts consti-
tuting a separate offense is taken into account to enhance a
sentence on the other offense.

(b) Notwithstanding subsection (a), a sentence, when com-
bined with all other undischarged sentences and remaining undis-
charged parts of prior sentences, may not exceed twice the maximun
term of the most serious offense involved. The phrase "the maxi-
mum term of the most serious offense" as used in this subsection
ﬁéans the statutory maximum term of the offense carrying the

longest maximum term, but does not include the additional ter@

that could be imposed on a persistent offender or for an especially

aggravated offense.

(¢) Notwithstanding subsection (b) a sentence imposed
on a defendant for an offense committed while serving a sentence
of continuous confinement for a prior offense shall run consecu-

tively to the remaining part of the sentence for the prior offense.
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24 (d) In all cases in which consecutive sentences are

25 imposed the sentencing court shall direct that the séhtence

26 most restrictive of the person's liberty shall be served first.
COMMENT

The traditional approach to multiple sentences taken in senten-
cing systems based in part on rehabilitative purposes has been to esta-
blish a presumption in favor of concurrent sentencing. Concurrent
sentences greatly facilitate the exercise of parole discretion. In a
sentencing system that focuses primarily on the offense, consecutive
sentencing for multiple offenses is required. On the other hand, re-
quirements for consecutive sentences can greatly enhance the impact of
the prosecutor's charging discretion on the sentence imposed. By accu-
mulating separate counts or offenses a prosecutor can enhance the sen-
tence far beyond what is appropriate or desirable. This section seeks
to reach an accommodation on this difficult question.

Multiple sentences arise in at least three separate contexts.
First, an offender may, in the process of seeking one criminal objective,
actually commit several technical offenses. , The burglar may be guilty
of burglary, possession of burglary tools, possession of stolen property,
flight to avoid arrest, and conspiracy to commit burglary. Second, an
offender may engage in a pattern of behavior constituting a series of
separate offenses, such as passing a number of bad checks or embezzling
small amounts of money over an extended period of time. Third, an offen-
der can commit multiple offenses in separate, unrelated episodes.

In the first class of case, the use of consecutive sentences
allows the prosecutor to enhance the sentence far beyond the maximum
limits intended to apply to what is essentially one offense. Subsection
(a) provides that in such instances, sentences should run concurrently.
The language derives from an alternative suggestion of the National
Commission on Reform of Federal Criminal Laws. See Proposed New Federal
Criminal Code,g 3206 comment. See also N.Y. Penal Law, § 70.25 (2)

(McKinney 1975).

Subsection (a) (2) forbids the use of one act both to enhance
the sentence for another offense through application of the sentencing
guidelines and at the same time support the imposition of an additional

sentence.
Subsection (b) is designed to place an outer limit on the accumu-

lation of consecutive sentences. At some point the marginal impact of
an extended sentence, even under a just deserts model, is outweighed by

X
ey,
RN
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the counterproductive aspects of long sentences both on the offender and
the correctional system. Subject to subsection (c), subsection (b)
insures that at no point in time will an offender face a sentence to

be served longer than twice the maximum sentence of his most serious
offense. Following are some examples of the operation of this subsec-
tion.

Example 1: -An offender is charged and convicted of * separate
Class B felonies. The maximum total sentence that could be imposed
would be 10 years which is twice the maximum sentence (5 years) authc-
rized for Class B felonies.

Example 2: An offender is charged with a Class B felony and
sentenced to 3 years. After serving one year of that  sentence he is
convicted of 2 more Class B felonies. Since he has 2 years remaining
on his original sentence, themaximum total sentence he could receive
for the two subsequent offenses would be 8 years.

Example 3: An offender is convicted of a Class B felony and
is sentenced as a persistent offender to a term of 8 years. He is sub-
sequently convicted of two additional Class C felonies. The maximum
total sentence he can receive for the Class C felonies is 2 years.

Example 4: A person is convicted of an especially aggravated
Class A felony and as a persistent offender. The maximum sentence
he may receive 1Is twice the statutory maximum for Class A felonies
(2 X 10 = 20 years).

Examples 3 and 4 result from the language that excludes the
additional term authorized for persistent offenders or especially ag-
gravated offenses from the term '"the maximum term of the most serious
offense." '

A limitation on the accumulation of sentences has been inclu-
ded in most reform proposals., ABA Sentencing Standards, § 3.4; Model
Penal Code, § 7.06; Proposed New Federal Criminal Code, § 3206 (limits
consecutive sentences to the maximum of the most serious felony).

Subsection (c) establishes an exception to the limitation in
(b) for offenses committed while serving a sentence of continuous
confinement. The subsection is one of a number of provisions in the
act designed to encourage the public prosecution of offenses committed
in correctional institutions., Many correctional officials complain
that overburdened prosecutors place low priority on prison offenses,
in part because of the availability of administrative sanctions such
as good time revocation. This reluctance to prosecute is increased
if the ultimate sentence runs concurrently with the existing sentence
since it involves no major change in the status of the offender. Si-
milar provisions exist in some states: Mo. Rev. Stat.,§ 222.020 (1962);
Nev. Rev, Stat., § 176.035 (1975).
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Subsection (d) insures that the most restrictive sentence will
be served first. Where different types of sentences are imposed con-
secutively, such as community supervision and continuous confinement,
they should be served to produce a gradual lessening of control. The
section would authorize the court, in the case of an offender sen-
tenced to continuous confinement for an offense committed while on com-
munity supervision, to interrupt the community supervision with the
term of confinement, the remainder of the community supervision to be
served after release from confinement.

1 SECTION 3~108. [Mitigating Factors.] If appropriate

2 for the offense,‘mitigating factors may include:

3 (1) the defendant‘s ériminal conduct neither caused

4 nor threatened serious bodily harm;

5 (2) the defendant did not contemplate that his

6 criminél conduct would cause or threaten serious bodily harm;

7 (3) the defendant acted under strong provocation;

8 ) (4) substantial grounds exist tending to excuse

9 or justify the defendant's criminal conduct; though failing to

10 establish a defense;
11 (5) the defendant played a minor role in the com-
12 mission of the offense;
13 A (6) before his detection, the defendant compen?’;‘
14 sated or made a good faith attempt to compensate the victim of
15 - criminal conduct for the damage‘or injury the victim Sustained;'
16 | (7) ~ the defendant because of his youth or old age
17 lacked substantial judgment in committing the offense;
© 18 (8) the defendant was motivated by a desiré‘to bro-

19 vide necessities for his family or himself;
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20 (9) the defendant was suffering from a mental or
21 physical condition that significantly reduced his culpability
22 for the offense;
23 (10) ‘the defendant assistéd authorities to uhcover
24 offenses committed by other persons or to detect or apprehend
25 other persans who had committed offenses;
26 (11) the defendant, although guilty of the crime,
27 committed thewéffense under such unusual circumstances that
28 it is unlikely that a sustained intent to violate the law mo-
29 tivated his condwrrt; and
30 (12) any other factor consistent with the purposes of
31 this Article. and the principles of sentencing.

COMMENT

The section provides a list of factors the Sentencing Commission
or the sentencing court may utilize to mitigate the punishment. The list
is not exclusive; paragraph 12 allows other factors to be considered as
long as they relate to the purposes of the Article (Section 3-101) and
the principles of sentencing (Section 3-102}. The weight to be attached
- to these factors is left to the discretion of the Commission and the
courts and nothing in the section requires that proof of one of the
factors entitles an offender to a reduction in sentence.

The introductory clause requires the factor to be appropriate
to the offense. Appropriateness may have at least twc connotations.
The definition of the offense itself may contemplate the existence or
non-existence of one or more of the factors--thus the fact that the
defendant's conduct did not cause seriously bodily harm would not miti-
gate the penalty for petit larceny. Second, the offense may be so se-
vere that the existence of one of the mitigating factors is not suffi-
clent to warrant a reduced sentence.

Paragraphs (1)-(4), (6) and (8) are derived from Model Penal
nge,§ 7.01. Paragraphs (5), (7),and (9)-(11) were proposed in Twen-
tieth Century Fund's Task Force on Criminal Sentencing, Fair and Certain
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Punishment 44-45 (1975). The Model Penal Code provisions were largely
adopted in the Proposed New Federal Criminal Code, 8 3102.

The abandonment of rehabilitation and predictive restraint as
goals of sentencing have resulted in the absence of some traditional
formulations of mitigation and the following factors proposed in- the

Model Penal Code would not be consistent with Sections 3-101 and 3-102:

(1) the character and attitudes of the defendant indicate
that he is unlikely to commit another crime;

(2) the defendant is part1cular1y likely to respond affirma-
tively to probationary treatment;

(3) the defendant's criminal conduct was the result of cir-
cumstances unlikely to recur;

(4) the imprisonment of the defendant would entail excessive
hardship to himself or his dependents."

1 SECTION 3-109. [Aggravating Factors.] If appropriate
2 for the offense aggravating factors, if not themselves

3 necessary elements of the of ffense, maf include:

4 (1) the defendant has a recent history of con-

5 victions or criminal behavior;

6 (2) the defendant was a leader of the criminal

7 activity;

8 (3) the offense involved more than one victim;

9 (4) a victim was particuiarly vulnerable;

10 (5) a victim was treated with cruelty during the
11 perpetration of the offense; B |
12 (6) the harm inflicted on a victim was pérticu-
13 larly great;

14 (7) the offense was committed to gratify the de-
15 fendant's desire for pleasure or excitement;
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16 (8) the defendant has a recent history of unwil-

17 lingness to comply with the conditiong of a sentence involving

18 supervision in the community; and

19J- (9) any other factor consistent with the pur-

20 poses of this Article and the principles of sentencing.
COMMENT

This section provides a list of factors the Sentencing Commis-
sion or the sentencing court may utilize to enhance the punishment.
The list is not exclusive; paragraph (9) allows other factors to be
considered as long as they relate to the purposes of the Article
(Section 3-101) and the principles of sentencing (Section 3-102). The
weight to be attached to these factors is left to the discretion of
the Commission and the courts and nothing in the section provides
that proof of one of the factors requires the sentence to be enhanced.

The introductory clause requires the factor to be appropriate
to the offense and prohibits the double use of factors that duplicate
elements of the offense.

Paragraphs (2) through (7) were derived from those proposed imn
Twentieth Century Fund Task Force on Crlmlnal Sentencing, Fair and
Certain Punishment 44 (1975).

Paragraph (1) allows prior offenses to serve as aggravating
factors. This is based not so much on the force of prior offenses
as predictive instruments for future behavior but on the fact that a
multiple offender deserves more punishment than a first offender.
This philosophy is carried through for persistent offenders in sec-
tion 3-105.

Paragraph (1) authorizes the use of past "criminal behavior"

- as well as criminal convictions to enhance the penalty. This would
authorize the court and the Commission to utilize allegations of crimi-
nal conduct or the underlying criminal behavior of convictions that
were set aside as constitutionally invalid. The United States Supreme
Court has not resolved the constitutionality of such a provision. 1In
United States v. Tucker, 404 U.S. 443 (1972) the court remanded for
resentencing a case in which the sentencing court took into account
past convictions in imposing sentence and only subsequently learned
they had been unconstitutionally obtained. There is language in the



127

SECTION 3-109
SECTION 3-110

opinion suggesting that it was not the use of invalid convictions but
the use of convictions unknown to be invalid that required resentencing.
Some recent cases suggest even hearsay evidence of prior criminal con-
duct not amounting to a conviction may be considered in sentencing.
United States v. Cardi, 519 F.2d 399 (7th Cir. 1975). See also

Henry v. State, 20 Md. App. 296, 315 A.2d 797 (1974), Modified, 273
Md. 131, 328 A.2d 293 (1974) permitted use of offenses for which the
defendant was acquitted; People v. Martin, 48 Mich. App. 437, 210
N.W.2d 461 (1973) aff'd, 393 Mich. 145, 224 N.W. 2d 36 (1974) (per-
mitted the use of arrest records not leading to a conviction 1). The
use of criminal conduct not resulting in a‘conviction as the basis for
enhancing sentences has been criticized. See Rubin, The Law of Crim-
inal Correction 95 (1973). D

The use of the term '"criminal behavior” is also intended to al-
low use of past criminal conduct by juveniles that resulted in any
adjudication of delinquency as long as state law allows that informa-
tion to be disclosed to criminal courts. Section 3-204 (4) of this Act
allows such information, once obtained, to appear in the presentence
report.

Paragraph (8) would allow the Commission and sentencing courts
to refuse to impose a sentence of community supervision, even though
appropriate to the offense, if the particular offender has a recent
history of violation of the conditions of community supervision. In
most instances a record of prior offenses would make confinement an
appropriate sentence in any event, but for minor offenses continued
use of community supervision might be appropriate. The paragraph
allows the Commission and the courts in these instances to preserve
the integrity and public confidence in the system of community super-
vision by. denying it to those who have demonstrated by their past con-
duct an unwillingness to comply with imposed conditions.

1 SECTION 3-110. [Sentencing Commission; Creation,] A
2 sentencing commission is created in the office of the
Governor. It consists of the director of corrections and [8]
additional members appointed by the Governor [with the advice
and consent of the Senate]. Three members must be active
trial judges of courts having criminal jurisdiction, one must
be a prosecuting attorney, one must be a practicing attorney
having substantial recent experience representing criminal

defendants, and the remaining members must be from the public

©C Wi N N T &~
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at large. The Governor shall designate one of the members of

the conmission as chairman.

[9e
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[Alternatives for States in which active judges
cannot sit on policy-making commissions in
annother branch of government. ]

[ALTERNATIVE A]

[(a) A Sentencing Commission is created in the

office of the Governor. It consists of the director of
corrections and [5] additional members appointed by the Governor
[with the advice and consent of the Senate]. One member must
be a prosecuting attorney, one must be a practicing attorney
having substantial recent experience representing criminal de-
fendants, and the remaining members must be from the public-
at-large. The Governor shall designate one of the members of
the Commission as chairman. |

| (b) The [Chief Justice of the Supreme Court] shall
appoint a judicial advisory panel consisting of [3;5] active
trial judges - of courts having criminal jurisdiction. The
panel shall meet with the commission and advise it on the
discharge of its responsibilities. Members of the panel may

not vote on matters before the commission.]

[ALTERNATIVE B]

[(a) A sentencing Commission is created in the
judicial branch. It consists of 5 trial judges serving
on courts having criminal jurisdiction appointed by the [Chief
Justice of the Supreme Court]. The [Chief Justice] shall desig-

nate one of the members of the commission as chairman.
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/ 6 (b) The [Chief Justice of the Supreme Court] shall
7 appoint an advisory panel consisting of [5] members. One mem-
8 ber must be a prosecuting attorney, one must be a practicing
9 attorney having substantiai recent experience representing
10 criminal defendants, and the remaining members must be from
11 the public at large. The panel shall meet with the commission
12 - and advise it on the discharge of its reeponsibilities. Mem-
13 bers of the panel ﬁay not vote on matters before the commission.]

COMMENT

The section creates a sentencing commission whose major task
will be to establish the presumptive sentences for application to crimi-
nal offenders. The commission concept was proposed in Frankel, Criminal
Sentences (1972) and has been accepted in recent efforts to revise the
federal criminal laws. S .1427, 95th Cong., 1lst Sess.,

The Act rejects the idea, advanced by some proponents of models based
on just deserts, to have the legislature codify either mandatory or
presumptive sentences. D. Fogel, ". . .We Are the Living Proof. . ."
(1975); A. von Hirsch, Doing Justice (1976). See also Cal. Penal Code,
§ 1170 (West Supp. 1977)

The use of an admlnlstratlve mechanlsm rather than legislative
enactment has several advantages. It provides greater flexibility to
develop and, where necessary, adjust sentences to accommodate changing
societal views toward various offenses and the current availability of
resources. Furthermore, a specialized sentencing agency insures a con-
tinuing examination of :entenc1ng practices and their effect on crlme,
offenders, and correctional programs. :

The commission consists of both official and public members.
A just deserts model of sentencing suggests a broadly based composition
in order to establish a severity ranking for offenses and the appro-
priate sentence. The composition differs from proposals based on
rehabilitation or dangerousness where a heavy input of psychologlsts
and other social science professionals would be appropriate.

Two separatlon of powers obJectlons to the proposal may be
raised. In some states, active trial judges may not serve on commis-
sions or other policy formulating groups. In others, the sentencing
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function may be seen as exclusively within the judicial sphere.
Alternative A seeks to accommodate the first objection while re-
taining the perspective of sentencing judges. Alternative B avoids
the second objection by placing the commission's functions within
the judicial branch and providing for an extended advisory panel

to insure public input.

The placement of a prosecuting attorney and a defense counsel
on the commission may be seen by some as creating a potential con-
flict-of-interest between their responsibilities as a commissioner
and their activities in pending cases. For the most part the con-
flict is avoided because commission sentencing guidelines would only
affect crimes committed after their effective date. See Section 3-116
{(c). The perspective of defense and prosecution lawyers is important
in developing sentencing policies., The dilution of their influence
within a 9 member commission should serve to alleviate any remaining
fears involving conflicting interests.

Directors of Corrections have often served on parole boards
and their knowledge of the realities of various sentences supports
their participation in developing sentencing policies.

California has enacted a presumptive sentencing system which
in part authorizes the Judicial Council to promote sentencing guide-
lines. Cal. Penal Code>$ 1170.3 (West Supp. 1977).

1 SECTION 3-111. [Terms of Sentencing Commission.]

2 (a) The members of the sentencing commission shall

3 serve for staggered terms of [6;4] years or until they cease

4 to hold the office or position that qualified them for appoint-
5 ment and until their successors are appointed and have quali-

6 fied, but of the members first appointed the chairman must be

7 appointed for a term of [6;4] years and the other members‘must
8 be appointed in equal numbers to 2- and 4-year terms.‘ Their

9 successors must be appointed in the manner provided for the
10 members first appointed, and a vacancy occurring before expira-

11 tion of a term _must be similarly filled for the unexpired term.
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12 The [Governor; Chief Justice] may>remove a membef of the com-
13 mission only for disability, neglect of duty, incompetenée,
14 or malfeasance in office. Before removal, the member is en-
15 titled to a hearing.
16 (b) Members of the commission [and the advisory
17 panel] not employed by the State or its political subdivisions
18 are entitled to receive a per diem to be established by the Governor
19 for days actually spent in the performance of their duties and
20 all members shall be reimbursed for expenses nécessarily in-
21 curred in the performance of their duties.

COMMENT

The section establishes the term of members of the sentencing
commission. The commissioners should serve a term extending beyond
that of the Governor in order to reduce dramatic shifts in sentencing
policy after each election. A 6-year term is preferred. Some state
constitutions may require that the term of an appointee be no longer
than the Governor. The members of the commission are removable only
for cause and are entitled to a hearing.

The commission consists of part time members. This preserves
the multi-perspective nature of the commission. £ It will require that
the commission establish broad policy leaving the operational details
to its staff. K

1 SECTION 3-112. [Duties of Sentencing Commission. ]

2 (a) The sentencing commission shall:

(1) appoint, and it may remove in accordance with
- AN
law, an executive director having appropriate 'training and

B W

~experience to conduct statistical studies of sentencing prac-
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tices, interpret and explain social science information rela-
ting to sentencing, and construct sentencing guidelines as
provided by this Act;

(2) appoint, and it may remove in accordance with
law, other employees of the commission as required;

(3) adopt in a form‘determined'by the commission
séntencing guidelines as provided by this Act;

(4) collect, develop and maintain statistical
information relating to sentencing ﬁractices and other dispo-
sitions of criminal complaints;

(5) cooperate with sentencing courts in develop-
ing instructional programs for judges relating to sentencing;

(6) explain sentencing practices and guidelines

_ to the public; and

(7) exercise all powers and perform all duties
nécessary and proper in discharging its responsibilities.

Optional Provisions

[The following subseétions are provided for states that have
not classified offenses for sentencing purposes by legislation.]
[(b) The sentencing commission shall classify all
criminal offenses on the basis of their'severity into one of
the following categories:
(1) Class A‘felonies, which shall include
felonies characteristically involving aggravated forms of vio-

lence or the risk of violence against the person;
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(2) Class B felonies, which shall include
felonies characteristically involving less-severe offenses -
against the person, aggravated offenses against property, or
aggravated offenses against public administration or order;

(3) Class C felonies, which shall include ali
felonies not otherwise classified as Class A or B;

(4) Class A misdemeanors, which shall includé
misdemeanors characteristically involving or risking aggravated
breaches of the peace or thoge directed against a person or
public admihistration or order;'and

(5) Class B misdemeanors, which shall include
all misdemeanors not otherwise classified as Class A.

(c) Notwithstanding subsectibn (b), the commission
may classify as "infractions" minor offenses that do not pro-

vide for imprisonment as a possible penalty. A person con-

.victed or otherwise found to have committed an offense

classified as an "infraction" may not be sentenced in accor-
dance with this{Article but may be penalized in accordance
with other applicable law.

(d) The commissioﬁ shall classify immediately any new
offense‘enacted into law for which the [Legislature] has not
stated a classification. |

_ (e) Rules of the commission classifying offensesdpur-
suant}to this sectionf must be adopted pursuant to the same

procedures and are effective in the same manner as sentencing
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56 guidelines.

57 (f) After the effective date of the classification of
58 offenses by the commission, the substantive provision establi-
59 shing the criminal offense continues to be effective,but per-
60 sons convicted‘of the offense are subject to the penalties

61 provided in thisWACt.] B

]

COMMENT

This section establishes the duties of the sentencing commission--
the most critical for the success of the sentencing system is appoint-
ment of an executive director. Development of sentencing guidelines
and evaluation of sentencing practices will require experience with
statistical techniques and social science methodology.

Paragraph (3) allows the commission to determine the form in
which sentencing guidelines are developed. Most existing presumptive
sentencing efforts have used matrices. This paragraph allows the com-
mission to experiment with other forms. See Sectiocn 3-113.

Paragraphs (4), (5) and (6) require the commission to carry on
“research, training and public education programs relating to senten-
cing. The just deserts model developed in this Act has not been
thoroughly tested in practice and it is important that evaluation of
its impact be continually undertaken. One of the objectives of this
Act is to build public confidence by authorizing public access to
information regarding the actual operation of the system.

[Optional provisions--Comment]

In jurisdictions that have recently revised their criminal
codes, offenses have been classified into a few discreet classifica-
tions for sentencing purposes. Earlier legislative tradition called
for each criminal offense to be accompanied by its own penalty pro-.
vision. This resulted in substantial inconsistency in sentencing
provisions. The classification of all offenses into a few categories
allows the legislature to make a consistent evaluation of the rela-
tive severity of offenses. PFor those jurisdictions that have classi-
fied offenses the optional provisions are unnecessary.

In some jurisdictions criminal code revision has been delayed
because of a lack of consensus on the definitions of particular of-
fenses. The optional provisions provide a mechanism for a jurisdic-
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tion to categorize its offenses without undertaking total criminal
code revision. One of the major purposes of this Article (Section
3-101) is to avoid disparity in sentences and this cannot be com-
pletely fulfilled until legislatively authorized sentences are
worked into a rational structure.

The optional provision may face constitutional obstacles in
states with rigidly interpreted prohibitions against repeals by im-
plication. 1In these jurisdictions there may be no substitute for"
legislative classification of offenses.

The classification of offenses is a prerequisite to the adop-
tion of Section 3-104 which establishes maximum seatences.

The classification scheme proposed in this section--three
classes of felonies and two classes of misdemeanors--is derived from
Model Penal Code, 8 6.01, 6.08. Some states have adopted more cate-
gories. See Il1l. Ann. Stat.,ch. 38, 8 1005-5-1 (Smith-Hurd 1973)

(4 felonies and murder, and 3 misdemeanors); Tex. Penal Code Ann.

tit 3, 88 12.03-12.04 (Vernon 1974) (capital felonies, 3 felonies and
3 misdemeanors); N. Y. Penal Law,§ 55.05 (McKinney 1975) (5 felonies
and 3 misdemeanors).

The definition for each category of offense is not designed
to be rigid. It purports to give some legislative guidance to the
commission in classifying offenses without creating a legal question
as to whether the commission in each case properly classified an
offense. As an example of the types of offenses which would nor-
mally be in the various classes, the Model Penal Code makes the
following classifications:

Class A felonies include murder in the
first degree, kidnapping unless the victim was
returned safely, rape with resulting serious bodily
harm, and robbery with an attempt to kill or inflict
serious bodily harm.

Class B felonies include manslaughter,
aggravated assault with extreme indifference to
human life, rape without resulting bodily harm,
burglary of a dwelling at night or with resulting
bodily harm, and robbery other than when in Class A,

Class C felonies include negligent homi-
cide, aggravated assault with a deadly weapon, bur-
glary other than when in Class B, bribery of public
officials, perjury, and theft over $500.
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Class A misdemeanors include simple assult,
passing bad checks, fraud, and theft under $500 but
more than $50. -

Class B misdemeanors include theft under $50
without a threat of torce, and assault resulting from

a fight begun with mutual consent.
o

Subsection (c) authorizes minor offenses to be classified as
"infractions.'" There are in most jurisdictions minor offenses re-
lating to business or traffic regulation or resulting from municipal
ordinances where the penalty imposed for violation constitutes a
civil penalty not involving confinement. This Article should only
be applied to those offenses where confinement is an authorized
penalty. This result is consistent with 8 1.04(5%90f the Model Penal

Code, See also N.Y. Penal Law,? 55.10 (McKinney 1975) (defining
"violation™ as involving fine or imprisonment not in excess of 15

days and also exempting "traffic infractions" from criminal enforce-
ment).

The last sentence of the subsection is intended to insure that
- classification of an offense as an infraction does not implicitly
repeal the penalty established for that offense by other applicable
law. Thus if a municipal ordinance defined an offense punishable
only by fine, classification of that offense as an "infraction' would
leave unaffected the authority to impose a fine for its violation.
Drafters should not include as part of the repealer to this Act sta-
tutes authorizing and establishing procedures for applying sanctions
for these types of offenses. In those states that may constitution-
ally prohibit legislative interference with ordinances adopted by
home-rule cities, drafters should exempt such ordinance violations
from this Act.

Subsection (d) allows continuing classification of new offen-
ses where the legislature does not on its own make a classification.
It is expected, however, that once a classification system is estab-
lished, the class appropriate to each new offense would be specified
in legislation. )

Subsection (e) stipulates the procedural method of adopting
offense classifications. The procedures are set out in Section 3-116.
They provide for a public notice and comment rule-making procedure to
insure public opportunity to participate in the classification pro-
cess. The classifications become effective,, pursuant to Section 3-116,
20 days after filing with the appropriate'.official. The effective
date of classifications is critical because the constitutional pro-
hibition against ex post facto laws would prevent application of the
classification system, if it enhanced the penalty, to offenses com-
mited prior to its effective date. )
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Subsection (f) is a savings clause to insure that classifica-

tion of an offense by the commission is not construed to implicity
repeal the substantive criminal offense but merely to alter the
authorized punishment.
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SECTION 3-113. [Sentencing Guidelines; Non-Monetary

Sentencing Alternatives.] °

(a) The sentencing commission shall adopt gu{delines
for the following decisions relating to the imposition of sen-
tences involving supervision or confinement:

(1) selection among the various sentencing
alternatives; and

(2) determination of the iength of terms for
each of the alternatives.

(b) Guidelines adopted pursuant to subsection (a)
establish for the sentencing court, on the basis of the
combination of offense and defendant characteristics in each
case, thé presumptively appropriate sentencing alternative
and the length of term to impose.

(¢c) For a sentence iﬁvolving coﬁmunity supervision,
the commission shall propose a maximum term of confinement to
be imposed if the defendant violates the conditions‘of his

W

supervision.
COMMENT

This section requires the sentencing commission to construct

sentencing guidelines for two different decisions: the sentencing
alternative to be imposed and the length of term for which it is
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imposed. Thus for each set of offense and offender characteristics
the guldellnes would provide the sentencing alternatlve, i.e., com-

munity supervision, split-sentence, or continuous confinement, and
its length.

The idea of a sentencing matrix was first implemented by the
United States Board of Parole to direct their hearing examiners in
granting or denying paroles. The development of parole release guide-
lines was subsequentiy required by the Congress. Parole Commission
and Reorganization Act of 1976, 18 U.S.C.,3 4203 (1976). The Com-
mission's matrix provides a range of time an offender should spend in
confinement before parole based on a mix of offense and offender
characteristics. Part of the Board's matrix is reproduced below. The
first chart shows the '"salient factor" score which reflects offender
characteristics. The second chart lists offenses by relative severity.
By locating the offense and salient factor score for a particular
offender, the chart indicates a range in months of confinement prior
to release on parole. Decisions outside these guidelines are allowed,
but are structured with more procedural restrictions.

U.S. PAROLE COMMISSION GUIDELINES FOR PAROLE RELEASE
28 C.F.R., §2.20 (1977)

SALIENT FACTOR SCORE

Item A o WAoE O
(No prior convictions adult or Juve- iiever had parole revoked or been
nile)=3. - committed for a new offense while
1 prior conviction =2. on parole, and not s probsation viola. .
2 or three prior convictions=1. tor this time=1.
4 or more prior convictions=0. Otherwise=0.
Item B w]

No prior incarcerntions (adult or juve-
nile)=2.
1 or two prior Incarcerations=1.
3 or more prior Incarcerations=0.
Item C
Age at first commitmen? (adult or ju-
venlle),
(26 or older)=2,
(18 to 25)=1.
(17 or younger)=0-

Item D
Commitment offense-did not involve
auto theft or check(s)=1.
Otherwise=0,

Item F o

No history of heroin or oplate depen-
dence=1.

Other=0.

Item G

Verified employment (or full-time
schoel attendance) for a total of at
icast 8 months g the lest 2
years in the community=1.

Otherwise=0.
Total score

[42 FR 31786, June 23, 18771
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(Guidelines for decisionmaking, customary Lota! time Lo be served before release (hrcluding jall time)]

Offender chamcte'rlstlcs: parole prognosis (sallent
Offense characteristics: severity of offense behavior {actor score) )
(examples) - L
’ Very good Good Fatr Poor
{lito® {8toR) (5to 4) (3to0)

MODERATE

Bribery of a public official (offering or accepting) .........
Counterfeit currency (passing/possession $1,000 to
$10,999).
Drugs:
Marihuana, possession with intent to distribute/sale
(small scale (e.g., less than 50 1bs.)) .
“Soft drugs”, possession with fntent to distribute/
sale (less than $500)
Escape (secure program or institution, or absent 7 d or
more—no fear or tiwreat used).
Firearms Act, possession/purchase/sale (single .
weapon-—not sawed-off shotgun or machlnegun). ’ 12to16 mo. 16t020mo. 20to24mo. 24 to 32 mo. -
Income tax evasion ($10,000 t0 $50,000) ........ueceneverersrenn, !
Mailing threatening communiCatiON(S) oueueennnrvveerevenns
‘Misprision of felony .
Property offenses (theft/forgery/fraud/embezzle-
ment/interstate transportation of stolen or fnrged
securities/recelving stolen property) $1,000 to
$19,909,

resa!T

PR
HIGH

Counterfelt currency (passing/possession $26,000-
$100,000).

Counterfelting (manufacturing)

Drugs:

Marlhuana, possession with Intent to distribute/sale
(medium scale) (e.g., 50 to 1,899 1h.))

“Soft drugs'. possession with intent to distribute/
sale ($500 to $5,000),

Explosives, possession/transportation. ... e srssiee

Firearms Act, possession/purchase/sale (sawed-off
shotgun(s), machine gun(s), or multiple weapons). 0.

Mann Act (no force—commercial PUTPOSES) ..cemssesoesees

Theft of motor vehicle for resale.

Property offenses (theft/forgery/fraud/embezzle-
ment/intersiate transportation of stolen or forged
securlties/receiving stolen property) $20,000 ‘to
$100,000.

16t0 20 mo. 20 to 26 mo. 26 to 34 mo. 34 to 44 mo.

The matrix required by this section would be more sophisticated
since it would deal with more than the single alternative of release
from confinement. This section makes mandatory the developmgnt of
guidelines for sentences involving both supervision and conflnemegt:
~Section 3-102 contains four sentencing alternatives: (1) supervision
in the community (which is the same as '"probation" gnder most_systems);
(2) split sentences (confinement_fbllowed by community supervision);
(3) periodic confinement (term of confinement to be served on week-
ends or evenings); and continuous confinement: The section requires
the guidelines to be precise enough so that given Fhe fgcts of any .
case the court can look to the guidelines to tell it which alternative
to select and for what period of time.

Because the U.S. Board of Parole's experience proved successful,
work has begun on the development of sentencing matrices for the
front end of the sentencing system. Sentencing Guidelines: Struc-
turing Judicial Discretion (project funded by LEAA and conducted by
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the Criminal Justice Research Center, Albany, New York). Senten-
cing commissions established under this Act will have a base of
methodology from which to proceed. In some jurisdictions initial
matrices were developed using average sentences imposed over a time
period by judges in a particular jurisdiction.. This avoids dis-
ruptive initial changes in sentencing practices. A hypothetical
matrix which would comply with this section is reproduced below

as an example of the form the guidelines might take.
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Sample Matrix for Armed Robbery

OFFENDER CHARACTERISTICS
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-5 -1 0 - 2 3 -8 9 - 12 13 +
9-10 C 1 year ‘C 2 years| C 4 years 6 years 10 years
- Split
7-8 C 90 days C 1 year C 3 years 4 years 7 years
S 2 years
\ 6 mos.
Split w /
5-6 C 90 days C 90 days C 1 year 35 years 6 years
S 2 years S 2 years
\' 6 mos. Vv 1 year
Split f
3-4 C 90 days C 8 mos. 2 years 4 years
|S 2 years S 1 vear
{V 6 mos. |V 1 year
Split
0-2 C 90 days 1 year 3 years
S 1 year S 2 years| S 1 year
LV 6 mos. { V 6 mos. Vv 1 year
Symbols: C = Continuous confinement; S - Supervision in Community;
V = Continement for violation of conditions.

Offense Characteristics:

Deadly weapon used
Several victims

Vulnerable victim

Offender Characteristics:

Prior violent offenses

Prior felonies
Prior revocations
Made restitution

Under 18 years of age

+ 5/off.
+ 2/off.
1/viol.
1 B
1

+
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SECTION 3-11Y4

The discretion of the sentencing commission in establishing
sentencing matrices is structured by a variety of procedural and
substantive provisions. The commission is bound by the purposes
and principles of sentencing announced in Sections 3-101 and 3-102.
The Act articulates factors which the commission may utilize in
establishing the. guidelines, sets maximum terms for offenses, and
requires public notice and comment rule making in promulgating the
guidelines. (Section 3-116).

Subsection {c¢) requires the guidelines to state the length of
confinement appropriate for violation of a condition of community
supervision. Under traditional law "probation" resulted only after
the court suspended the imposition or execution of a sentence of
confinement. Under the Act, what is now probation is a sentence and
not dependent on any other sentence being suspended. However to
insure equality of treatment and fair notice, the potential liability
of an offender for breach of his conditions of supervision is struc-
tured as well. The appropriate length of confinement for violation
of a condition of supervision relates both to the nature of the
underlying offense and the nature of the violation. The Commission
is..directed to establish a '"maximum" term for violation. Since

this remains a guideline the court is authorized to go beyond this

O YW 0 3 O N AN N

-

maximum if it complies with Section 3-207. The statutory maximum
for a violation is established in Section 3-310(b).

SECTION 3-114. ([Monetary and Non-Monetary Conditions

of Sentencing Guidelines.] The sentencing commission may adopt

guidelines for the following decisions relating to the imposition

of sentences:
(1) imposition of a fine or a requirement to make
restitution, including the amount thereof;
| (2) imposition of conditions as part of a sen-
tence involving community supervision; and ‘
(3) dimposition of sanctions for violation of

conditions of community supervision.
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SECTION 3-115

COMMENT

This section provides discretionary authority for the commis-
sion to adopt guidelines relating to other sentencing issues not
included in Section 3-113. The discretionary nature of this sec-
tion is designed to allow the commission to concentrate its efforts
on the more critical issues of sentencing alternative and length
of sentence before developing guidelines for other sentencing
decisions.

Paragraph (1) would authorize the development of guidelines
relating to the amount of fines and restitution, the relevant evi-
dence and factors to be used in imposing fines or restitution, and
any other aspects of these sentencing alternatives. The language
is broad enough to allow experimentation with the "day fine'" which
is a fine based on the daily wages of the defendant, or other
techniques designed to make the punitive aspects of fines more
uniform across classes of defendants. -See Jobson, Fines, 16 McGill
L.J. 633 (1970); Note, The Use of the Fine as a Criminal Sanction
in New Jersey: Some Suggested Improvements, 28 Rutgers L. Rev. 1185
(1975). Paragraph (2) would allow the commission to seek more uni-
formity in the application of conditions of community supervisien.
This might be particularly useful for application of community ser-
vice conditions and other conditions unrelated to treatment or the
individual characteristics of the defendant. Paragraph (3) would
allow the commission to refine its guidelines relating to sanctions -
imposed for violation of community supervision beyond the guidelines i
establishing a maximum term for confinement required in section 3-113 °

Until the commission adopts guidelines under this section, sen-
tencing courts are free to make their own decisions pursuant to the
procedures required in Part 2 of this Article. When guidelines are
adopted under this section, they have the same force as guidelines
adopted under Section 3-113 and must be followed unless the sentencing
court complies with Section 3-207. i )

R
i)

SECTION 3-115. [Sentencing Guideline Requirements.]

(a) Sentencing guidelines shall be consistent with the
purpdses of this Article and the principles of sentencing.
| (b) In adopting sentencing guidelines the commission

shall take into account characteristics of offenses and of de-

(= N ¥ B . T T )

fendants that relate to the purposes of this Article and the

y
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7 principles of sentencing. It shall consider:

8 (1) the nature and characteristics of the offense;
9 (2) the severity of the:offense in relation to
10 other offenses;
11 | (3) the characteristics of the defendant that

12 mitigate or aggravate the seriousness of his criminal conduct
13 and the punishment deserved therefor; and
14 » (4) the available resources of the department.&
15 (c) The sentencing commission shall include with each
16 set of guidelines a statement of its estimate of the effect
17 of the guidelines on the resources of the/department.

COMMENT

This section establishes requirements for the development of
sentencing guidelines. Subsection (a) requires the guidelines be
consistent with Sections 3-101 and 3-102.

Subsection (b) provides four categories of factors which should
be taken into account in the guidelines. The language 'mature and
characteristics of the offense" in subsection (b) (1) authorizes
the commission to utilize and the sentencing court to consider offense
behavior rather than the offense for which the defendant was ultimately
convicted. The major purpose of the provision is to reduce disparity
resulting from the effect of plea bargaining. See Comments to Section
3-206.

Any system that reduces the sentencing discretion of the courts
is likely to shift the discretion to the prosecuting attorney. If
guidelines are based on the offense charged, the prosecuting attorney
is given substantial leverage in dictating the sentence. This section
authorizes the court to go behind the offense charged to determine
the offense characteristics., This does not reduce plea bargaining's
impact on sentencing entirely. If the guideline sentence for a par-
ticular offense is 3 years of continuous confinement and a prosecutor
reduces the charge to a Class C felony which carries a maximum sen-
tence of 2 years, the guideline sentence could not be imposed.

The United States Parole Commission regulations and guidelines
have been applied to offense behavior rather than offense charged and
this procedure, subsequently authorized by statute, has been upheld by
the courts against constitutional attack. . See Billiteri v.
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United States Bd. of Parole, 541 F.2d 938 (2d Cir. 1976); Grattan v.
Sigler, 525 F.2d 329 (9th Cir. 1975); Lupo v. Norton, 371 F. Supp.
156 (D. Conn. 1974). See also Parole Commission and Reorganization
Act of 1976, 18 U.S.C.,SS 4201 to 4218 (1976).

Paragraph (2) would require the commission to rank order of-
fenses in terms of severity and paragraph (3) requires the consid-
eration of mitigating and aggravating factors.

Paragraph (b) (4) makes explicit that available correctional
resources should affect the development of sentencing guidelines.
In many discretionary release systems, the parole release discretion
has been used to avoid overcrowding facilities. Under a flat sen-
tencing system, this difficulty must be taken into account at the
front end of a sentencing system. A commission system of presump-
tive sentencing will allow adjustment of sentences where resources
become scarce. Unlike current systems, this adjustment can be made
across categories of offenders and with regard to priorities re-
lating to offense severity. For example it may be initially deter-
mined that third offense petit larceny should presumptively carry
a jail term. If the jails in a state become overcrowded, the guide-
lines could be modified to provide community supervision for future
offenders of this type while retaining the scarce resource of the
prison for more serious offenses. Since the intensity of the sanc-
tion in a just deserts model is largely a political decision, the
philosophy is not offended by taking into account available resources.

The shift from an indeterminate to a flat sentencing system
will inevitably result in a period of adjustment relating to the
public perception of sentences. The familiarity with relatively long
sentences under an indeterminate sentence where offenders only serve
a portion of the sentence imposed, may make it difficult for the
public to accept the announcement of relatively shorter sentences
even though. the actual time served under the latter may be longer
than under the former. The experience may result in, a substantial
increase in persons sentenced to confinement. The availability of
resources is one check on that development.

A legislature or the sentencing commission may wish to adopt
a policy that would couple the development of sentencing guidelines
with a statistical projection of the resources required for their
implementation. That policy might also include an attempt to develop
initial sentencing guidelines that would not increase the confined
population by more than a stated percentage, i.e., 10 percent, over
the first few years of the operation of the Act. In this way the
shift from indeterminate to flat sentencing can take place with the
least amount of dislocation.
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

SECTION 3-116. [Promulgation of Sentencing Guidelines.]

(a) The commission shall hold at least one public
hearing before final adoption of sentencing guidelines. Ehe com-
mission shall publish its proposed guidelines at least 30 days
before the hearing. The commission shall afford interested
persons reasonable opportunity to present data, views, or argu-
ments at the hearing relating to tﬁe proposed guidelines, or
to submit data, views, or arguments in writing before the hear-
ing. The commission shall consider fully all written and orai
submiésions respecting the proposed guidelines and, if the
guidelines are adopted, issue a concise statement of the princi-
pal reasons for or against adoption, incorporating therein its
reasons for rejecting contrary views.

(b) Upon adoption of the gdidelines the commission
shail file them in the office of the [approbriate state deposi-
tory for filing of administrative actions].

(c) Guidelines adopted by the commission become effec-
tive 20 days after filing and apply to sentences for offenses
thereafter committed.

(d) The commission may modify the guidelines and shall
follow the procedures of this section in so doing. AtJiéést once
every 2 years the commission shall hold a hearing, coﬁsistent
with subsection (a), to allow the public to comment gn existing

guidelines.
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y
/,//

\x | COMMENT
!

The section *equ\wes a form of public notice and comment rule-
for the adoption Of sentencing guidelines. This will allow the

7 public an opportunltx;toopart1c1pate in the development of sentencing
policies and the order(nq of offenses by severity. It will also publi-
cize the 11m1tat10ns of existing resources on sentencing practices.

The section is derived in large part from the Model State Admini-

strative Procedure Act, 88 3-4 (1961). The Parole (ommission and Reor-
ganization Act of 1976, 18 U.S.C.,8 4218 (1976), makes the federal
Administrative Procedu*e Act procedures applicable to the adoptlon of
parole release guidelineés in the federal system. .

S

Subsection (d) allows the commission to modify senteac1ng guide-

lines and requires that existing guidelines be reopened every 2 years
for public comment. /¢

TQ\
4

10
11
12
13
14

Part 2
PROCEDURES FOR IMPOSING SENTENCE

SECTION 3-201. [Presentence Service Officers.]

(a) The director of corrections shall appoint presentence
service officers for each [court, division of a court] having crimi-
nal jurisdiction. Presentence service officers shall conduct in-
vestigations and make reports and recommendations to sentencing
courts relating to the imposition of sentences on criminal defen-
&ants. » ‘

(b) With permission of the [district, circuitj court,
the presentence service officer may'

(1) assist courts or other Jud1c1a1 offlcers in
developlng information relating to the setting of bail or other
pretrlal release or detention decisions; and | |

(2) develop information about offenders relating

to the selection of an offender for particular correctional programs.

P et
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15 [(c) The Supreme Court shall adopt rules providing for
|
16 office space, supporting staff, equipment, and other administra-
17 tive provisions for presentence service officers.]
COMMENT

This section requires the director of corrections to appoint pre-
sentence service officers for each sentencing court. These officers are
primarily responsible for developing presentence reports. Subsection
(b) authorizes them to perform other investigatory functions.

This section reflects the recommendations of others that all
probation services should be administered on the state level in order
to provide coordinated and efficient utilization of manpower, to imple-
ment state-wide standards for training and operational procedures, and
to insure jurisdiction-wide availability of services. See Model Penal
Code, 88 405.1 to 405.4; Nat'l Advisory Comm'n Correc. Std. 10.1. The
American Correctional Association reports that as of October, 1975,
nine states or territories retained local control of adult probation,
32 had state administered systems, and 12 had a combination of state
and local systems. ACA, Directory: Juvenile and Adult Correctional
Departments, Institutions, Agencies and Paroling Authorities (1975-76).

It has. been argued that probation services should be admini-
stered by courts to insure a high level of confidence between the court
and the person advising him on sentencing policy. However, the more
limited discretion provided to courts under the sentencing provisions
of this Act make this interest less compelling. Investigative skills
become paramount in presentence service officers. It has also been
argued that in receiving advice on sentencing, courts need the inde-
pendent judgment of an officer not directly responsible to them.

In many states probation officers serve both as investigators
compiling presentence reports and as supervisors for persons placed
under supervision in the community. However, studies of time spent
by probation officers with dual functions demonstrate that investiga-
tion and report writing always take priority over supervision even
though most officers prefer the challenge of supervision. D. Glaser,
The Effectiveness of a Prison and Parole System 442-47 (1964). Although
nothing in the Act directly prevents one individual performing both
functions, the separate statutory treatment accorded the appointment
and duties of presentence service officers in this section and community
service officers in Sections 2-203 and 2-204 dramatizes the differing
nature of the tasks. '
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Subsection (b) authorizes the presentence service officer
to perform other tasks within the criminal justice system with
court approval. These additional functions are consistent with .
the officer's role as an investigative arm of the courts assis-
ting it to make discretionary decisions. A jurisdiction may
find it more economical to have one person or agency responsible
for investigations related to ba11 and pretrial diversion de-
cisions.

Subsection (c) prov1de: for office space and other admini-
strative support for presentence service officers. 1In many states,
the expenses of providing support to judicial officers is split
between state and local governments. Drafters should ewvaluate
this subsection to insure its compatability with existing finan-
cial arrangements. Ideally the presentence service officers
should be supported in the same manner as other judicial officers.

SECTION 3-202. [Presentence Procedures.]

1

2 (a) If the prosecuting attorney believes that a

3 defendant ‘should be sentenced for an especially_aggravated'

4 offense or as a persistent offender; he shall file a state-

5 ment thereof with the court béefore trial or acceptance

6 of a piea of admission. |

7 (b) 1In all other cases, upon acceptance of a plea

8 of admiﬁsion or upon a verdict or finding of guilty the

9 court may require that: |

10 (1) the prosecuting attorney file a statement
11 ‘with the court setting forth any aggravating or mitigating

12 factors he believes should be considered by the QOuft;kand~ ﬁ
13 (2) the defendéht file a statemeﬁt with the f
14 court setting forth any mitigating factors he believes
15 should be considered by the court.
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COMMENT

The section requires the parties to give notice of any
aggravating or mitigating factors they wish to assert relating
to the sentence. The section sets the stage for two subsequent
provisions: Bection 3-203 which provides for independent evalua-
tion and verification of these factors by the presentence service
officer and Section 3-206 which requires a sentencing hearing.
Requiring the parties to notify the court of these factors should
make both the investigation and the hearing more efficient.

Where the prosecutor seeks to substantially enhance the
sentence through use of the persistent offender or especially
aggravated offense provisions, the section requires the notice
prior to trial or acceptance of the plea. The section is in
part modeled after the grocedure of the Organized Crime Control
Act of 1970, 18 U.S.C.,s 3575 (1976), which requires the notice
within a "reasonable t1me before trial or acceptance of .

a plea of guilty.'" Imposing a reasonableness standard on notlce
invites litigation. Notice prior to trial or plea provides ade-
quate time considering the delays due to the presentence investi-
gation and the right of either party to obtain a 10 day delay
after filing of the presentence report. The severity of the
potential sanction sought by the prosecutor dictates that the
notice in these two cases be provided prior to trial or accep-
tance of the plea. The knowledge that a substantially enhanced
sentence is sought may alter trial strategy and may alert the
court to the need for greater scrutiny in accepting a plea of
guilty.

It is inappropriate to require the defendant prior to
a finding or plea of guilty to disclose mitigating factors in
any case,.

The section is consistent with the thrust of the Uniform
Rules of Criminal Procedure (1974) to insure broad pretrial
disclosure in criminal cases. Rule 422(a) requires automatic
pretrial disclosure of information known to the prosecutor that
would tend to mitigate the punishment and Rule 422(b) requires
disclosure of prior offenses on request of the defendant.
Rule 423 requires only 11m1ted disclosure by the defendant prior
to trial.

1 SECTION 3-203. [Presentence Investigation and Report, ]

2 o (a) Upon acceptance of‘a.plea of admission or upon

3 " a verdict or finding of guilty, the court shall in the case
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4 of a felony and may in the case of a misdemeanor direct the
5 presentence service officer to make a presentence investi-
6 gdtion and report. The presentence service officer shall

7 conduct any investigation he deems appropriate or

8 the court directs and)independently verify the factual

9 basis for any aggravating or mitigatingiféctors asserted
10 by the parties.
11 (b) With the concurrencz of a defendant, a court
12 may direct the presentence service officer to begin the
13 presentence investigation before adjudication of the
14 guilt of the defendant. Nothing discovered by the presen-
15 tence investigation may be disclosed to the prosecution,
16 the court, or the jury before acceptance of a plea of ad-
17 mission »r a verdict or finding of guilty unless the defen-
18 dant concurs.

COMMENT

The first sentence of subsection (a) is modeled after Rule
612 of the Uniform Rules of Criminal Procedure., 6 Rule 612 provides
three alternatives for adoption by the states: (1) a mandatory
requirement for a presentence report, (2) a discretionary authori-
zation for the court to order a presentence report, and (3) a dis-
cretionary authorization with a mandatory provision for certain
specific offenses. The section of the Act adopts alternative 3
and requires in every felony case a presentence investigation and
report. However, Section 3-204, which defines the contents of the
presentence report allows a short form to be utilized where neither
party asserts mitigating or aggravating factors. The short-term
report requires only the information necessary to apply the senten-
cing guidelines. The use of presentence reports in mlsdemeanor
cases is discretionary with the court.

i
1 /



152

SECTION 3-203

IInder a sentencing guideline system, the guidelines will
only reduce disparity of sentences if the underlying factual
basis against which they are applied is accurate. On the other
hand, a just deserts model of sentencing will in most instances
simplify the extent of the investigation required since psycho-
logical and motivational testing relating to rehabilitative po-
tential will not be required. This change in thrust and structure
of judicial sentencing dictates that presentence reports, of some
form, be required in every major case. In many misdemeanor cases
the facts are so clear, the range of sentencing discretion so
limited, and the administrative burden so substantial that no
report should be required. '

The Model Penal Code, S 7.07 requires a presentence inves-
tigation in all felony cases or where the defendant is less than
22 years of age or is to be sentenced to imprisonment. The ABA
Sentencing Standards,2 4.1 requires presentence reports in felony
cases or where the defendant is under 21 years of age or is a
first offender unless the court orders no report be made. The
Nat'l Advisory Comm'n Correct. Std. 5.14 recommends a presentence
report in all cases involving incarceration, felonies, or minors.
The Commission reported that the federal courts utilize presen-
tence reports in almost 90 percent of the cases while in some
state systems they are infrequently used. See Comment, Texas
Sentencing Practices: A Statistical Study, 45 Tex. L. Rev. 471
(1967).

The American Bar Association found three major patterns
of statutory provisions: (1) Statutes making presentence reports
mandatory in certain classes of offenses: Cal. Penal Code,§ 12-3
(West Supp. 1977) (all felony convictions for which the offender
is eligible for probation); Mich. Comp. Laws Ann., 8§ 771.14 (West
196€) (all felonies); Ohio R. Crim. P. 32.2 (all felonies). (2}
Statutes making presentence reports discretionary with the court:
Minn. Stat. Ann.,3 609.115(1) (West 1964); Wash. Rev. Ccde Anm.
29.95.200 (1977). (3) Statutes making use of reports discretionary
but precluding certain types of sentences unless a report is pre-
pared: Ala. Code tit. 42, 8 21 (1958); Wyo. Stat., $ 7-319 (Supp.
1975). See also Huntley v. State, 339 So. 2d 194 (Fla. 1976)
(statute requiring presentence report in all felony cases invades
the rulemaking authority of the court and is not effective); Fed.
R. Crim. P. 32(c) (1) (requiring a presentence report in every
case unless the defendant waives the report or the court finds
there is information in the record "sufficient to enable the
meaningful exercise of sentencing discretion').

The second sentence of subsection (a) requires the presen-
tence service officer to make an independent evaluation of the
factual basis of aggravating or mitigating factors asserted by the
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parties. The sentencing guidelines will give aggravating and mi-
tigating factors objectively measurable influence on the ultimate
sentence to be imposed. The necessity for an independent evalua-
tion is to overcome the force of plea bargaining on disposition.
Throughout the Act provisions are included to limit the role of
the prosecutor in determining sentence. See generally Nat'l
Advisory Comm'n Courts Stds. 3.1 (recommending abolition of plea
bargaining) and 3.8 (vecommending that guilty pleas not affect
sentencing). ‘

Subsection (b} authorizes the initiation of the presen-.
tence investigation prior to the actual adjudication of guilt
with the consent of the defendant. The provision is modeled
after Fed. R, Crim. P., 8 32; Fla. R. Crim. P. 3.711; ABA, Stan-
dards Relating to Probation, S 2.4 (1970); and Nat'l Advisory
Comm'n Correct. Std 5.15. The latter standard would authorize
the procedure only if the defendant were incarcerated pending
trial. Early initiation of the report reduces the time between
a finding of guilt and the imposition of sentence. In some in-
stances a defendant who ultimately may be sentenced to community
supervision may be confined awaiting final disposition. In all
cases, a means should be available to reduce the uncertainty
prior to sentencing. Information in the report cannot be disclosed
to the prosecution, court, or the jury prior to a finding of
guilty. Much of the information contained in the r¢port will
emanate directly or indirectly from the defendant and it is un-
likely many would concur in early initiation of the process
without some assurance that the information will not affect the
determination of their guilt or innocence.

1 SECTION 3-204. [Requirements of Presentence Reports.]

2 (a) The presentence report must set forth:

3 (1) the characteristics and circumstances of

4 the offense committed by the defendant;

5 (2) information relating to any aggravating or

6 mitigating factors asserted by the parties and its source;

7 (3) the defendant's record of prior convictions;
8 (4) information relating to any‘aggravating or

9 mitigating factor which may affect the sentence imposed al-

10 though not asserted by the parties and the source from which

11 the information was obtained;
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12
13
14
15
16
17
18
19
20
21
k22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(5) past sentencing practices relating to per-
sons in circumstances substantially similar to those of the
d&fendant;

(6) an analysis of the guidelines of the sen-
tencing commission applicable to the particular defendant;

(7) 1if a sentence not involving confinement is
likely, information to assist the court in imposing condi-
tions for community supervision, including the nature and
extent of programs and resources available to the defendant;

‘ (8) 1if requested by the court, information to
assist the court in imposing a fine or restitution including
the financial resources of the defendant, the financial needs
of the defendant's dependents, and the gain derived from or
loss caused by the criminal activity of the defendant;

(9) any statement relating to sentencing sub-
mitted by the victim of the offense or the investigative
agency; and

(10) consistent with the purposes of this Arti-
cle and the principles of sentencing, any other information
the presentence service officer or the court considers relevant.

(b) In misdemeanor cases and in cases in which neither
party asserts the e:istence of aggravating or mitigating fac-
tors the court may direct the presentence service officer to
include in the report only the information required in para-

graphs (1), (6), (9), and (10) of subsection (a).

Wi e
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COMMENT

This section details the contents of the presentence report.
Most other proposals regarding the report are premised on a sen-
tencing system based on rehabilitation and accordingly require
more information relating to the medical and social background of
the defendant and the availability of treatment programs. See
ABA, Standards Relating to Probation, 8 2.3 (1970); Model Penal
Code, 8 7.07 (3); Nat'l Advisory Comm'n Correct. Std. 5.14.

Subsection (a) (1) requires the presentence service officer
to examine the offense committed by the defendant. The language
requires him to go behind the offense charged or the offense for
which the defendant was ultimately convicted.: The application of
sentencing guidelines is based on the underlying criminal activity
of the defendant and not on the formal charge or conviction.

Subsection (a) (2) requires the presentence service officer
to independently verify sentencing factors asserted by the par-
ties. The determination of the sentence should not be left to
the agreement of the parties because of the high potential for
disparity and abuse.

Subsection (a) (3) § (4) provide for independent collection
of past convictions, an important sentencing factor under the
Act, and an independent investigation for other factors relevant
to sentencing.

Subsection (a) (5) requires inclusion in the report of past
sentencing practices relating to similar defendants. In most
instances where defendants were sentenced in accordance with the
guidelines, notation of that fact will be sufficient. The court
should be aware, on the other hand, of those case¢s where factors
not articulated in the guidelines have been used to deviate from
the guidelines. This will reduce disparity of treatment. The sen-
tencing commission or the opinions of the appellate courts in
sentencing appeals would be a major source for information required
by this paragraph. The paragraph is not limited to past senten-
cing practices of the particular judge and should be read in light
of the purposes of the Article and the principles of sentencing
which seek jurisdiction wide uniformity in sentencing policy.

Subsection (a) (6) requires the report to contain an analysis
of the sentencing guidelines as applicable to the defendant. There
may be many instances in which disputes will arise as to the pro-
per application of the guidelines. The analysis of the presentence
service officer will provide a focus for the sentencing hearing
in resolving these disputes.
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Subsections (a)(7) and (a)(8) require inclusion of facts neces-
sary for the imposition of particular sentencing alternatives.

Bubsection (a)(9) allows a statement from the victim or the
investigative agency relating to sentencing to be included in
the report. Inclusion of the victim's statement is part of an
attempt throughout the Act to make the victim feel that his in-
terests are of concern to the criminal justice system. See Fla.
Stat. Ann,S 921.143 (West Supp. 1977) authorizing the victim to
make a written statement or a statement under oath in criminal
cases relating to sentencing. 'Investigative agency'" includes
the prosecuting attorney and the police or other law enforcement
agency involved. The American Bar Association is on record as
disapproving prosecutorial recommendations on sentences. ABA,
Sentencing Standards,® 5.3. The Association argues that pro-
secutorial recommendations place undue pressure on sentencing
courts and may induce too much reliance by the court on prose-
cutorial judgment. The shift from rehabilitation to just deserts
and the development of a guideline sentencing system which re-
duces judicial discretion would appear to reduce the potential
disadvantages of the prosecutorial recommendation.

Subsection (a)(10) authorizes inclusion of other informa-
tion in the report as long as it is related to the purposes and
principles of sentencing enunciated in Sections 3-101 and 3-102.

_ Subsection (b) allows the court to order a short-form pre-
sentence report in some cases. The short-form report has been .
recommended by ABA, Standards Relating to Probation,$S 2.3 (1970);
Nat'l Advisory Comm'n Correct. 5.14. The required report would
include an analysis of the offense and the applicable guidelines.
The latter analysis may require additional investigation of po-
tential aggravating or mitigating factors and a collection of
prior convictions. The statement of the victim and investigative
agency is also included.

SECTION 3-205. [Disclosure of Presentence Reports.,]

The presentence report must be filed with the court
and copies made available to the parties before sentencing.

The court may order that the presentence report or any part

IR T G 7 R N R

thereof not be available for public inspection.
COMMENT
The section requires the filing of the presentence report

with the court and the disclosure of the report to the parties.
Full disclosure of the presentence report is provided in Rule 612

Yiising,.
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of the Uniform Rules of Criminal Procedure (1974) and in the fol-
lowing: Cal. Code,® 1203; Colo. R. Crim. P. 32 (a) (2) (1973);
Va. Code,S 53-278.1 (1974). Full disclosure is recommended in
Nat'l Advisory Comm'n Correct. Std. 5.16. )

Other jurisdictions provide some exceptions to disclosure.

Fed. R. Crim. Proc. 32 does not require disclosure of '"diagnos-

tic opinion which might seriously disrupt a program of rehabili-
tation, sources of information obtained upon a promise of confiden-
tiality, or any other information which, if disclosed, might

result in harm, physical or otherwise, to the defendant or other
persons . . ." See Me. R. Crim. P, 32 (1977) (confidential sources
withheld); Nev. Rev. Stat.,$ 176.156 (1975) (only confidential
sources of information withheld); ABA, Sentencing Standards, & 4.4
- (recommendation similar to Federal Rules). See the comments to

the ABA standard for a summary of the arguments over the extent

of disclosure of . presentence reports.

The section provides for full disclosure in order to remain
consistent with the Uniform Rules of Crim. Procedure. The shift
to a "just deserts'" model of sentencing with objectively based
criteria for sentencing reduces the likelihood that presentence
reports will contain the type of information exempted from dis-
closure by the Federal Rules. ~

Although the defendant's interest in seeing the presentence
report overcomes the interest in confidential disclosures, the
public's interest in reviewing the report is minimal. The second
sentence authorizes the court. to prohibit public inspection of
all or any part of the report.

SECTION 3-206. [Sentencing Hearing.]

(a) Before imposing sentence or making other disposi-
tion upon acceptance of a plea of admission or updn a verdict
or finding of guilty, the court shall conduct a sentencing
heafing without unreasonable delay. The court, upon the re-
quest of either party, shall postbone the sentencing hearing
until at least 10 days after the filing of a presentence re-
port. '

(b) At the hearing the court shall afford the parties

B -] o ~3 =, (3, ] = [F2] N =
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and the victim of the offense the opportunity to be heard and
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

33
34
35
36
37

present evidence velevant to the sentencing of the defendant.

The court may allow the parties to subpoena witnesses and
3 : : |
call or cross-examine witnesses, including the person who

‘prepared the presentence report and any person whose infor-

mation contained in the presentence report is relevant to
the sentencing decision.

(¢) In imposing sentence the court shall:

(1) consider the evidence received at the trial
and the Sentencing hearing: %

(2) consider the presentence report; and_'

(3) review the appropriate sentencing guidelines.

(d) 1In determining the appropriate guideline to follow,
the court shall consider the nature and characteristics of the
criminal conduct involved without regard to the offense
charged. However, in the event that the guideline sentence
is greater than the maximum sentence provided for the class
of offense charged, the court may sentence the offender to
no more than the maximum for the class of offense charged.

(e) A record of the sentencing hearing must be kept
and preserved in the same manner as trial records. The record
of the sentencing hearing is part of the record of the case
and must include specific findings of fact upon which appli-
cation of the sentencing guidelines was based. |

(f) Whenever a defendant is sentenced to the custody

: of‘the department, the sentencing court shall transmit to the

director a copy of the defendant's presentence report and the

record of the sentencing hearing.
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COMMENT

The first sentence of subsection (a) is modeled after Rule
613 of the Uniform Rules of Criminal Procedure. It requires a
hearing without unreasonable delay. The second sentence provides
for a continuance for a 10-day period to allow the parties to
examine and prepare to challenge the presentence report. With
cbjective sentencing guidelines based on announced facts, the
sentencing hearing becomes much more important than under tradi-
tional sentencing practices with broad judicial discretion.

Rule 613 provides that the parties shall be given an '"op-
portunity to be heard.'" Subsection (b) goes further to specifi-
cally authorize cross-examination of witnesses including those
providing information in the presentence report. See Va. Code,

§ 53-278.1 (1974) (authorizing defendants to cross-examine the
presentence officer). The provision is consistent with other
recommendations. See ABA Sentencing Standards, § 5.4; Nat'l Ad-
visory Comm'n Correct. Std. 5.17.

The purpose of subsection (d) is to reduce the impact of
plea bargaining on the sentencing process. Any system that re-
duces the sentencing discretion of the courts is likely to shift
the discretion to the prosecuting attorney. - If guidelines are
based on the offense charged, the prosecuting attorney is given
substantial leverage in dictating the sentence. This section
requires the court to utilize the guidelines relating to the
offense committed without regard to that officially charged. In
the case of a guilty plea, the facts relating to the offense
would be proved at the sentencing hearing. This process would not
totally eliminate the prosecutor's ability to influence the sen-
tence. For example, assume the crime committed was a Class B
felony and the guideline for that felony provides a presumptive
sentence of five years of continuous confinement, If the prose-
cutor reduces the charge to a Class C felony for which there is a
statutory maximum sentence of two years, the appropriate guideline
sentence (5 years) could not be imposed. The second sentence of
subsection (d) provides that the most severe sentence that could
be imposed in the hypothetical case is 2 years.

Serious constitutional objections would be raised if the
court were authorized to impose a sentence in excess of that author-
ized by statute for the offense charged. Indeed, the system en-
visioned by subsection (d) may at first seem to have the same
deficiency. However, it is reasonably likely that under current
sentencing practices, courts do take into account unproved and
uncharged criminal behavier in imposing sentence. Under this Act,
these uncharged criminal acts will have to be proved by substantial
evidence. And in an analogous context a similar procedure has been
approved. The United States Parole Commission regulations and ;
guidelines have been applied to offense behavior rather than offense
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charged and this procedure has been upheld against constitutional
attack by the courts and subsequently authorized by statute. See
Billiteri v. United States Board of Parole, 541 F.2d 938 (2d Cir.
1976); Grattan v. Sigler, 525 F.2d 329 (9th Cir. 1975); Lupo v.
Norton, 371 F. Supp. 156 (D. Conn. 1974). See also Parole
Commission and Reorganization Act of 1976, 18 U.S.C.,§ 4201 to

4218 (1976).

SECTION 3-207. [Imposition of Sentence.]

1
2 (a) In imposing sentence the sentencing court shall
3 follow the sentencing guidelines unless it concludes that
4 another sentence better serves tﬁ; purposes of this Article
5 and the principles of sentencing.
6 (b) The court may not suspend the imposition or exe-
7 cution of a sentence except the court may suspend the execu-
8 tion of a éentence for a period not to exceed 30 days to
9 allow a defendant to order his affairs. This section does
10 not limit the power of a court to stay its sentencing order
11 pending appeals.
12 (c) Whenever the court imposes a sentence not in
13 accordance with the guidelines, it shall place on the reéord
'14 its findings of fact and reasons for deviating froﬁ:the
15 guidelines.
16 (d) In cases other than those involving especially
17 aggravated offenses or persistent offenders, a sentence must
18 be based on substantial evidence in the record of the
19 sentencing hearing and the presentence report.
20 (e) A person may not be sentenced for an especially
21 aggravated offense or as a persistent offender unless:
22 . (1) the prosecuting attorney has filed the state-

23 ment with the court required by Section 3-202;

| P
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24 (2) the court finds that facts necessary to sup-

25 port the sentence have been proved beyond a ggasonable doubt;

26 and

27 | | (3) the court piaces on the record its findings of

28 fact justifying the sentence. -
COMMENT

The section requires the sentencing court to impose the sen-
tence authorized by the guidelines of the sentencing commission
unless the court can improve upon the sentence in fulfilling one of
the purposes and principles of sentencing. These purposes and prin-
ciples (Sections 3-101 and 3-102) govern both the development of
guidelines and the exercise of judicial discretion. The court must
conclude that his sentence better serves the purposes and principles.
The definition of what is a "just desert" for any offender and offense
can never be precise. Thus, a standard which merely authorizes the.
court to follow the purposes and principles of sentencing in imposing
sentences not in accordance with the guidelines would authorize too

much discretion.

Subsection (c) requires that the court must record its fin-
dings of fact and reasons for any deviation from the guideline
sentence. The court must articulate how it believes its sentence
will better serve the purposes and principles of sentencing and the
facts upon which it bases that judgment. The recording of the
court's findings and reasons is an essential prerequisite for appel-
late review of sentences.

Subsections (d) and (e) establish the burden of proof required
in sentencing hearings. In standard cases the court must have sub-
stantial evidence on the record to impose a sentence. This standard,
to be employed in the appellate review process, relates to any
material fact necessary for application of the guidelines or in jus-
tification for a deviation from the guidelines,

In those instances where sentences can be enhanced (especially
aggravated offenses or persistent offenders) more substantial proce-
dural requirements are imposed. In these cases the prosecuting at-
torney must provide notice of the potential for enhanced sentencing,
the court must find the facts beyond a reasonable doubt, and the
court must in every case place its findings on the record. '

Under existing constitutional law, the procedures and proof
required for sentencing are unclear. In Williams v. New York,
337 U.S. 241 (1949), the Supreme Court refused to impose due process:
protections on ‘the sentencing process. It has been assumed that
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courts are relatively free to exercise their discretion in eval-
uating and finding aggravating and mitigating factors and in deter-
mining sentence. Only when a sentencing court expressly bases a
sentence on misinformation dé the appellate courts overturn a sen-
tence. Townsend v. Burke, 334 U.S. 736 (1948); United States v.
Tucker, 404 U.S. 443 (1973). This Act provides more structured dis-
cretion, more opportunity for articulated premises, and accordingly
intensifies the constitutional issues which have been submerged in
the traditional discretionary system.

A major issue, in its simplest form, is the extent to which
the fact finding process for determining punishment is required to
follow due process guidelines traditionally required for determing
guilt or innocence. More specifically the troubling problems re-
lating to findings on aggravating factors is whether notice of
charges, findings beyond a reasonable doubt, and jury trial are
required. The answers are complex and confused.

There seem to be three relevant cases relating to burden of
proof. In In re Winship, 397 U.S. 358 (1970) the Supreme Court
held that proof beyond a reasonable doubt was constitutionally re-
quired in criminal cases and applied the standard to an adjudication
of delinquency for a minor accused of committing an act which if
committed by an adult would have been a crime. In Mullaney v.
Wilbur, 421 U.S. 684 (1975), the Court considered a Maine statutory
scheme defining the crime of felonious homicide. Maine had adopted
the cld common law approach which provided for a finding of murder
if the homicide resulted from malice aforethought and manslaughter
if the homicide was committed in a "heat of passion'. However,
malice was presumed upon showing intent and once intent was shown,
the defendant had the burden of proof to show by a preponderance
of the evidence that he acted under "heat of passion.'" The defen-
dant argued that this shift in the burden of proof was unconsti-
tutional under Winshi The 'state argued, pursuant to .an interpre-
tation by the Maine §upreme Court, that actually there was only
one offense, felonious homicide, and the existence of "heat of
passion' went merely to the extent of punishment, i.e. was a miti-
gating factor relating to sentence, since once intent was shown the
defendant was guilty of some crime.

The United States Supreme Court, accepting the Maine inter-
pretation of the statute, nonetheless held the procedure unconsti-
tutional. The Court, fearful that states could circumvent Winship
by defining offenses broadly and then making all of the elements
of the offense factors relating to punishment, held that in the
particular case due process required the prosecutor show lack of
"heat of passion' beyond a reasonable doubt. However, in a footnote
the Court stated:
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Relying on Williams v. New York . . .and
McGautha v. California . . . petitioners seek to
buttress this contention by arguing that since
the presence or absence of the heat of passion
on sudden provocation affects only the extent of
punishment it should be considered a matter with-
in the traditional discretion of the sentencing
body and therefore not subject to rigorous due
process demands. But, cf. United States v.
Tucker. . . . There is no incompatibility between
our decision today and the traditional discretion
afforded sentencing bodies. Under Maine law the
jury is given no discretion as to the sentence
to be imposed on one found guilty of felonious
homicide. If the defendant is found to be a
murderer, a mandatory life sentence results.

On the other hand, if the jury finds him guilty
only of manslaughter it remains for the trial
court in the exercise of its discretion to im-
pose a sentence within the statutorily defined
limits. 421 U.S. at 697, n. 23.

The Supreme Court backed away from Mullaney in Patterson
v. New York, 97 Sup. Ct. 2319 (1977) in which it validated a New
York homicide statute that required the defendant to prove the
offense was a result of "extreme emotional disturbance' in order
to avoid a second-degree murder conviction. The impact of Mullane
and Patterson on sentencing procedures is far from clear. .Mullane
in its entirety could be interpreted to construct a spectrum of
factual findings ranging from traditional eliments of offenses to
defendant characteristics utilized in sentencing with reasonable
doubt applying at the former extreme, few limitations applying

at the other extreme, and the line being drawn ad hoc in between.
On the other hand Patterson suggests that pure sentencing facts
need not be proved beyond a reasonable doubt.

Another relevant case is Proffitt v. Florida, 428 U.S. 242

(1976) which upheld the Florida death penalty. The Florida scheme
provided for certain capital offenses and listed aggravating and
mitigating factors. If the defendant was found guilty of a capital
offense a hearing was held before judge and jury. The jury was
instructed to find the existence of the statutory factors, to de-
termine whether the mitigating factors "outweighed" the aggrava-
ting factors and '"based on these considerations' to recommend
"whether the death penalty should be imposed. The jury verdict,
reached by a majority vote, was advisory only. The sentencing
judge was required to make the same findings on aggravating and
mitigating factors, to consider the advice of the jury, and to
impose sentence. L .

: The statutory scheme established no burden of proof on the
findings relating to aggravating and mitigating factors. The scheme
‘also allowed the judge to determine the existence of these factors.
However, the United States Supreme Court noted that the Florida
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c¢ourt had held that if a jury recommends life imprisonment, the
judge should impose death only where the factors are so '"clear
and convincing that virtually no reasonable person could differ."
Id. at 249,

The issue of reasonable doubt and jury trial are only im-
p11c1t1y raised in roff;x= The case upholds a sentencing pro-
cedure in death cases in which findings on sentencing factors are
not governed by reasonable doubt standards and in which a jury
§r1a1 is not requlred Mullaney is not cited in the Proffitt

* .opinion.

The Act does not require proof beyond a reasonable doubt
on aggravating or mitigating factors in the standard case but
does require such proof when the prosecutor seeks to enhance the
sentence beyond the maximum by showing the offense is especially
iggravated or the offender is a persistent offender. 1In the
dtandard cases, the factors are more comparable to those tradi-
tiohally employed by sentencing courts in determining appropriate
sentences. However, where the maximum sentence can be enhanced
.t0 twice the regular maximum, the aggravating factors become
Nore closely analogous to "elements'" of an offense and
?ﬁiSOnable doubt seems more appropriate

: See also United States v. Stewart, 531 F.2d 326 (6th Cir.
: 1!76) upholding the provisions 9f the Federal Organized Crime
© Qeatrol Act of 1970, 18 U.S.C.,8 3575 (1976), authorizing an
‘@nhanced sentence if the court found by a '"preponderance of the
fnifotmation" that an offender was a 'dangerous special offender."

SECTION 3-208. [Appellate Review of Senterices.]

(a) Either party to a criminal case may appeal from
the 1ength~or nature of the sentence imposed by the trial
court. An appeal pursuant to this section must be taken
within the same time and in the same manner as other appeals
in criminal cases.

(b} An appeal from a sentence may be on one or more

of the following grounds:

P
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(1) The sentencing court misapplied the sen-
16.  tencing guidelines.
(2) The sentencing court deviated from the

sentencing guidelines and the sentence imposed (i) is unduly
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13 disproportionate to sentences imposed for similar offenses
14 on similar defendants, or (ii) does not serve the purposes
15 of this Article and the principles of sentencing better
16 than the sentence provided in the guidelines. .
17 (3) The sentence was not imposed in accordance
18 with this Act.
19 (4) The applied sentencing guidelines are in-
20 consistent with the purposes of this Article ind the prin-
21 ciples of senten;ing. |
22 o (c) If a sentence is appealed, the [Supreme Court;
23 Court of Appeals] may:
24 | (1) dismiss the appeal;
25 (2) affirm, reduce, increase, modify, vacate,
26 or set aside the sentence imposed;
27 (3) remand the case or direct the entry of
28 an appropriate sentence or order; or
29 ~ , (4) direct any further proceedings required
30 under the circumstances.

COMMENT

This section authorizes either the defendant or the prose-
cution to seek appellate review of a sentence. The appeal authorized
by this section is to be taken in the same manner as other appeals
in criminal cases, and it is expected that, if a defendant appeals
from both his conviction and his sentence, all issues would be ralsed
in a single appeal. ; _

Most study groups and commissions have recognized the anomaly
that in many jurisdictions an imposed sentence is not reviewable,
It is one of the few areas where the trial judge's discretion is
final, It has been argued that reachlng an appropriate disposition
in a criminal case 1nvolves such intanglble factors that no reviewing
court can effectively examine a trial court's findings, However,
even in Jur1sd1ct10ns in which'sentencing remains premised on reha-
b111tat10n, “appellate review has been authorized either by legislaticn
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or court decree. In 1978 the American Bar Association found 21
states with appellate review of sentencing in some form but only
15 in which review was realistically available in all cases.

ABA, Standards Relating to Appellate Review of Sentences 13 (1968).

Appellate review of sentencing is a fundamental aspect of
the act's presumptive sentencing system. Although courts are gen-
erally instructed to follow the guidelines of the sentgncing com-
mission, Section 3-207 authorizes departures from the guidelines
if the sentencing judge believes it would better serve the purposes
and principles of sentencing. The discretion of the sentencing
court was retained because of the difficulty a legislature or the
sentencing commission would face if it were obliged to consider
in advance all of the potential cases that could arise. Appellate
review of each sentencing court's decisions in these matters will
insure that departures from the guidelines are consistent with the
standards established in the act and also that new situations will
be unifermly handled throughout a state. Appellate review will
facilitate the development of a "common law of sentencing'" to
buttress and supplement the guidelines of the commission.

Subsection (b) states the grounds on which the appeal of
a sentence may be taken. Paragraph (1) provides a check on the
application of sentencing guidelines. Paragraph (2) regulates de-
partures from the sentencing guidelines. The appellate court
is authorized to review whether a sentence departing from the
guidelines in fact better serves the purposes and principles of sen-
tencing. The appellate court is also authorized to insure that
departures are not disproportionate to other similar case~. Thus
it is possible that a sentence could in fact better serve a purpose
of sentence but still be modified on appeal as disproportionate to
other sentences. Paragraph (3) authorizes review of the procedure
utilized by the sentencing court to impose the guidelines. Para-
graph (4) allows the appellate court to review the guidelines them-
selves to insure that the commission has remained consistent with the
statutory standards established for the exercise of its discretion.

The appellate court is authorized to either reduce or in-
crease a sentence imposed. The issue of whether to allow an appel-
late court to increase a sentence is a controversial one. On the
one hand, it is argued that to authorize an increase will construct
a substantial disincentive to appeal. On the other hand, prohibiting
an increase would provide incentives for frivolous appeals and would
make equalitv of sentencing more difficult to obtain. The construc-
tion of sentencing guidelines and the resulting reduction in sen-
tencing discretion makes it easier to guthorize the prosecutor to
anpeal and the appellate court to enhance : sentence.

Fer proposals on appellate review see generally AEA, Standards
Relating to Appellate Review of Sentences (1968); Nat'l Advisory
Comm'n Correct. 5.11. Fer legislative attempts to implement appel-
late review in the federal system see Kutak § Gottschalk, Ir Search
of Rational Sentence: A Return to the Concept of Appellate Review,

53 Neb. L.Rev., 463 (1974).
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PART 3
COMMUNITY SUPERVISION

1 SECTION 3-301. ([Community Supervision; Nature.]
2 A sentence to community supervision requires the de-
3 fendant to reside in the community subject to the super-
4 vision of the division of community-based services pursuant
5 to conditions imposed by the sentencing court in accordance
6 with this Act. -

COMMENT

This section defines a sentence to community supervision.
This sentence is the Act's counterpart to what is traditionally
known 4as "probation."  The word '‘probation' has a tentative conno-
tation and was generally imposed during a suspension of the imposition
or execution of some other sentence. In the Act, the sentence to su-
pervision in the community is a full-fledged sentencing alternative.

1 SECTION 3-302. [Term and Conditions.]
2 (a) Whenever a court sentences an offender to com-
3 munity supervision, the court shall specify the term of the

supervision and may require the offender to comply with one

5 or more of the following conditions:
6 (1) meet his family responsibilities;
7 (2) devote himself tp a specific employment or
8 occupation;
9 (3) perform without compensation services in
10 the community for charitable or governmental agencies;
11 (4) wundergo available medical or psychiatric

12 treatment, and enter and remain in a specified institution
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13 whenever required for that purpose;

14 (5) pursue a prescribed secular course of study

15 or vocational training;

16 (6) refrain from possessing a firearm or other

17 dangerous weapon unless granted written permission;

18‘ ’ (7) remain within prescribed geographical boun-

19 daries and notify the court or the community service officer
20 of any change in his address or employment;

21 (8) report as directed to the court or a communi-
22 ty-service officer; and

23 , (9) satisfy any other cogditions reasonably Te-

24 lated to the purpose of his sentence and ﬁot unduly restric-
25 tive of his liberty, incompatible with his freedom of

26 | conscience, or otherwise prohibited bykthis Act.

27 (b) The court may order the associate director of the
28 division of community-based services to:

29 : (1) provide the offender with reasonable services,
30 programs, or assistance as specified by the court;

31 (2) provide the offender with an amount of vouchers
32 for purchasing services in the community up to the amount

33 the offender would have received had he been sentenced to

34 confinement; or

35 (3) report as directed to the court on the progress
36 of the offender.

37' i (c) The court shall comply with applicable guidelines
38 of the sentencing commission and the provisions of Section

39 3-207 in exercising its powers pursuant to this section.
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COMMENT

This section authorizes the judicial imposition of condi-
tions of community supervision. The list of permissible conditions
is derived from the Model Penal Code, $ 301.1 and follows the general
recommendations contained in ABA, Standards Relating to Probation,
$ 3.2 (1970) and Nat'l Advisory Comm'n Correct. 16.11. All of these
proposals recommend a statutory listing of permissible conditions
and all reject the statutory requirement that one or more conditions
be imposed in all cases.

The 1list of conditions, broadened by the catch-all provision
in paragraph (9), must reflect the purposes and principles of senten-
cing. In general, the Act eliminates rehabilitation as a permissible
criteria. in establishing the nature and extent of a penalty. However,
Section 3-102 does authorize the court to consider the length of a
rehabilitative program in determining the length of a sentence to
community supervision. The list of permissible conditions provided
in this section contains some which can be linked to a rehabilitative
purpose. On the other hand, any coerced condition of community ser-
vice limits the liberty of the offender and can be perceived as pun-
ishment.

Paragraph (3) specifically authorizes what some courts have
experimented with in recent years: community service orders. The
of fender is obliged, as a condition of his community release, to
perform services for the community or fora charitable organization
during his leisure time. This sentencing alternative was carefully
studied and formally implemented in England in 1972, See, Bergman;
Community Service in England: An Alternative to Custodial Sentence,
Fed. Prob., March, 1975, at 43; Brown, Community Service as a Con-
dition of Probation, Fed. Prob. Dec. 1977 at 7., Griftiths, Communit
Service by Offenders, 126 New L. J. 169, 193 (1976). See N.C. Gen.
Stat.,§ 15-199 (15) (Supp. 1975) (authorizing as condition of proba-
tion the performance of "reasonable and useful community activities'').

Some traditional probation conditions have not been speci-
fically included in the list. A condition that the offender consent
to search at the request of an officer was not included. Some courts
have concluded such a condition without appropriate safeguards is
unconstitutional. United States v. Consuelo-Gonzalez, 521F.2d 259
(9th Cir. 1975). See generally Note, Fourth Amendment Limitations
on Probation and Parole Supervision, 1976 Duke L. J. 71 (1976);

Note, Striking the Balance Between Privacy and Supervision: The
Fourth Amendment and Parole and Probation Officer Searches of Parolees
and Probationers, 51 N.Y.U. L. Rev. 800 (1976.

Other traditional conditions such as prohibiting associations
with known criminals have constitutional limitations. To the extent
they are permitted they can be imposed under paragraph (9).
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The imposition of a fine or a restitution order is not in-
cluded in the listed permissible conditions. Part 4 and Part 6
specifically authorize fines and restitution as separate sentencing
alternatives.

Subsection (b) recognizes that an order to community super-
vision is directed both at the offender and the department of cor-
rections and contemplates action on both their parts: on the
offender to abide by the conditions and on the department to
provide adequate supervision and assistance.

Subsection (c) authorizes the sentencing commission to
develop guidelines for the imposition of conditions. The commis-
sion is authorized to promulgate criteria relating to the selection
of particular conditions. For example, the commission could impose
guidelines for the type of community service orders that could be
imposed and the number of hours offenders could be required to
devote to them. Section 3-207 would still allow the court to
deviate from any commission guideline if it better served the
purposes and principles of sentencing.

1 SECTION 3-303. ([Provision of Programsand Services.]
2 Throughout an offender's term of community super-

3 vision the associate director of community-based services

4 may provide him with:

5 (1) access on a voluntary basis to programs or

6 services; and

7 | (2) vouchers for the purchase of programs or

8 serviées. .

1 SECTION 3-304. [Expiration of Conditions.]

2 (a) Except for conditions requiring an offender sen-
3 tenced to community supervision to refrain from possession

4 of firearms, remain within prescribed geographical bounda-

5 ries, or report to the court or a community service officer;

6 all conditions expire at the end of 2 years.
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7 (b) Notwithstanding subsection (a), if the court

8 after a hearing finds that an offender violated a condi-

9 tion of his supervision within the 2-year period, one or
10 more of the expired conditions may be reimposed for one
11 additional period not exceeding 2 years.
12 (c) This section does not extend the applicability
13 of conditions of supervision beyond the term of the
14 sentence to community supervision imposed.

COMMENT

This section represents the compromise between eliminating
coerced rehabilitation from the correctional system and the utili-
zation of rehabilitation as a relevant factor in determining con-
ditions of release to the community. Subsection (a) places a two-
year limitation on conditions which force persons into programs.
Conditions relating solely to security and custodial interests
may remain in effect throughout the term of community supervision.
The power of the court to compel program participation for two
years seems adequate; if the program cannot attract the voluntary
participation of the offender after that time, then further coer-
cive measures would seem fruitless, '

Subsection (b) does allow an extension of the conditions
if there is a violation within the first two-year period. This is
to insure that some sanction short of confinement remains for vio-
lations. Although the condition may be extended for an additional
two-year period, subsection (c) insures that no condition may ex-
tend beyond the term imposed by the court in the first instance.

1 SECTION 3-305. [Discharge from Supervision.]

2 | (a) During the term of community supervision, the
3 sentencing court, on its own motion, or on application of
4 the associate director of community-based services or the

offender, ﬁay;
(1) modify any condition; *.

(2) remove a condition; or

.~ O

(3) discharge the offender from further



172

SECTION 3-305
SECTION 3-306

9 supervision.

10 (b) The court may not make the conditions of super-
11 vision more onerous than those origihally imposed except

12 l"pﬁfsﬁégt té a revocation pfoceeding under‘this Act.

13 | (c) Whenever the court finds that the division of
14 community-based services is unwilling or unable to coﬁply
15 "with én order issued it pursuant to Section 3-302, the court
16 shall modify the order or discharge the offender from -

17 further supervision. ' - é

18 ‘ ‘ (d) The court shall discﬁarge the offender froﬁ“_
19 supervision when the term of community supervision and anyqﬁ
20 extensions of that term have expired. ﬁ

COMMENT

This section authorizes the court to modify or remove a
condition during the term of community supervision. Particularly
with program conditions, the circumstances existing at the time of
imposition may radicglly change during the term of supervision. The
offender may prove not to need the particular program imposed; or it
may be determined that he cannot satisfactorily complete it. This
section gives the court the flexibility to respond to these changing
conditions.

Subsection (b) prohibits a court from making the conditions
more onerous except after a revocation hearing. As long as the of-
fender complies with the initial conditions imposed it would be un-
fair to subsequently increase his conditions just as it would be
unfair and unconstitutional to enhance an offender's sentence after
it was once imposed. :

The "extensions of term" referred to in shbsectlon (d) can
be imposed pursuant to- Section 3- 310 as a sanction for violation of
-conditions.

1 SECTION 3-306. [Transfer of Jurisdiction.]

2 ~ (a) Whenever a court authorizes an offender sentenced

3 © to community supervision to reside in this State but outside
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e the jurisdiction of the sentencing court, the court may:

(9]

(1) retain jurisdiction over the offender; or

6 (2) transfer jurisdiction over the offender to
7 an appropriate court in the jurisdiction in which the

8 offender will reside. A court to wﬁich jurisdiction is

9A transferred has the same powers as the sentencing court.
10 (b} [Reserved for ratification of the Interstate
11 Compact for the Supervision of Parolees anvarobationers.]

COMMENT

This section authorizes the transfer of persons on community
supervision throughout the state. Although a person may be sentenced
by a court in a location far from the offender's home, it may be ap-
propriate to have him serve his term of supervision in his home
community. Since community supervision involves a higher degree of
judicial supervision than sentences involving confinement, it is im-
portant that a judge in the locality be empowered to exercise super-
vision.

Subsection (b) is reserved for ratification of the Interstate
Compact for the Supervision of Parolees and Probationers. The Compact
approved by the states and Congress, provides a mechanism for the
transfer of a person on community supervision to another state for
supervision.

a

SECTION 3-307. {Violation of Conditionms.]

(a) Whenever a communit} service offi?er believes
that an offender sentenced to community supervision has vio-
lated a condition of his supervision;he shall submit a written
report to the sentencing court.

(b) Whenever the sentencing court'belie#és that an

offender sentenced to community superviSioﬁ has violated a

Co ~3 [= S 7 5 4 <+ (7] (3] -

~condition of his supervision, it may:
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13

14
15
16
17
18
19
20
21
22
23
24
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26
27
28
29

30

31

32

33

34

35

(1) suspend with an appropriate notation in
the record any further proceeding on the alleged violation;
(2) dinstruct the community service officer to
handle the matter informally(without instituting formal re-
vocation procedures;
(3) request the offender to meet informally with
it to review the offender's obligations under fhe sentence;
(4) 1issue an order for the offender to appear
at a time, date, and place for a hearing on the violation; or
(5) if the offender does not comply with the
order to appear at the hearing or it otherwise appears un-
likely that he will comply, issue a warrant for the arrest

of the offender. Any law enforcement officer authorized to

'serve criminal process in this State to whom a warrant issued

under this subsection is delivered shall execute the warrant
by arresting the offender. ’

(c) An order or warrant issued under this section
must be accompanied by written notice of:

(1) the conditions alleged to have been violated

and the facts and circumstances surrounding the alleged vio-

létion;
(2) the right to a preliminary hearing upon

detention and the rights and procédures applicable to that

hearing;

(3) the right to a revocation hearing and the
rights and procedures applicable to that hearing;

(4) .the manner in which he may secure appointed
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36 legal counsel, if eligible; and
37 (5) the possible sanctions that may be orde.ed
38 by the sentencing court if it finds a violation of the
39 conditions of supervision has occurred.
40 (d) Whenever the court issues an order or warrant
41 pursuant to this section, it shall notify the prosecuting
42 - attorney who shall represent the state.

COMMENT

This section establishes the procedures to be followed in
the event of a suspected violation of a condition of community su-
pervision . One of the major values of a sentence back to the com-
munity is that it allows the offender to retain his community ties
including family and employment. An arrest and detention merely on
suspicion of a condition viclation, many of which do not involve
criminal conduct, defeats one of the gains from such a sentence.
Further, in many cases where a violation has in fact occurred, it
may not be significant enough to warrant a sentence of confinement.
This section is structured to provide mechanisms to prevent dis-
ruption of the offender's life during the revocation procedures
unless necessary for public security.

Subsection (a& requires a written report to be submitted to
the-sentencing céurt when a violation is suspected. The community
service officer is not anthorized to arrest or ntherwise .detain

an offender on his own motion. He does retain the powers of arrest
granted to a private citizen and thus could in appropriate instances
arrest an offender caught in the -act of committing a criminal offense.
Short of that however, judicial permission must be obtained.

Subsection (b) formalizes the procedures utilized in most

. states by specifically authorizing the court to take a measured ap-
proach to alleged violations. The subsection is modeled after Neb.
Rev. Stat., § 29-2266 (Reissue 1975). The court may informally han-
dle the alleged violation without initiating formal revocation pro-
cedures. Paragraph (1) allows the court to suspend further proceed-
ings. This may be appropriate if the court does not believe evidence
of a violation exists or if the violation is of a minor nature and un-
likely to reoccur. The language 'with an appropriate notation” requires
the court to make a record of his action. In some instances repeated
minor violations may warrant more formal action and this insures a
record of such incidents. ‘ :
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Paragraphs (2) and (3) authorize the court or the community
service off*cer to informally counsel an offender concerning a vio-
lation. In some instances the violation will result from misinter-
pretation of” 'the condition or circumstances not contemplated when the
condition was imposed. These situations can often be worked out
without the necessity for formal procedures.

Paragraph (4) authorizes the issuance of an order in the
nature of a summons for the offender to appear for a revocation
hearing. Paragraph (5) authorizes the arrest of the offender pending
revocation proceedings if it is unlikely that he will appear at the
hearing. This section does not limit other procedures authorizing
the arrest of an offender charged or accused of committing a criminal

offense. Rules applicable to all citizens would apply.

Subsection (c) specifies that an order or warrant issued to
initiate revocation proceedings be accompanied by notice of the ele-
ments listed. The due process requirements applicable to revocation
procedures were outlined specifically by the United States Supreme
Court in Morrissey v. Brewer, 408 U.S. 471 (1972). The Court required
notice of the hearing and its purpose and of the violations alleged
to have occurred. The section goes slightly farther and requires the
notice to contain the nature of the procedural rights due the offender
at the various hearings and the potential sanctions if a violation
is proved.’ The section is patterned after: Nat'l Advisory Comm'n
Correct. Std. 16.1.

1 SECTION 3-308 [Preliminary Hearing.]

2 (a) If an offender is not detained before a hearing

3 on the alleged violation, he shall appear at the time, date,
4 and place in the order directing him to appear.

5 (b) Upon the arrest and detention of an offender for
6 violation of a condition of his supervision, a (magistrate)

7 without unnecessary delay shall hold a preliminafy hearing to
8 determine whether there is probablé cause to believe that a

9 violation has occurred.

0 (c) At the preliminary hearing:

11 (1) the state and the offender may offer evidenée,

12 subpoena witnesses, call and cross-examine witnesses, and pre-
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13 sent arguments; and

14 (2) the offender is entitled to be represented by
15 legal counsel and, if indigent, to have legal counsel ap-

16 pointed for him.

17 (d) If the [magistrate] determines from the evidence
18 that there is probab1§ cause to believe that the offender

19 violated a condition of his supervision, he shall determine
20 whethexr the offender is eligible for bail or other form of
21 release in the'manner authorized for a person accused of an
22 offense and awaiting trial.

23 (e) If the [magistrate] determines there is not

24 probable cause, he shall discharge the offender and further
25 proceedings relating to the alleged violation terminates.

COMMENT

Morrissey v. Brewer, 408 U.S. 471 (1972) holds that due
process requires a preliminary hearing for persons detained on
accusations of parole violations. These due process considerations
were made applicable to probation in Gagnon v. Scarpelli, 411 U.S.
778 (1973). This section implements that due process requirement.

Subsection (b) provides that the preliminary hearing be con-
ducted by a '"magistrate'" of some similar judicial official. The
Supreme Caurt has indicated that a judicial hearing officer is not
required although the hearing officer must be impartial and cannot
be the supervising officer making the accusation. Since the revo-
cation of community supervision, unlike parole, involves the
;ud1c1a1 branch and since magistrates or similar officers are al-
ready available to make similar probable cause determinations it
seems appropriate and efficient to allow them to do so here.

The standard, "probable cause to believe that a violation
has occurred" is adopted by the Supreme Court in Morrissey. The
Court in Morrissey suggested that confrontation and cross-examina-

“tion coul e eliminated by the hearing officer if an informant
would be subjected to a risk of harm. The section provides no
similar escape clause. The serious nature of the potential sanc-
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tion which can be imposed on the offender -- withdrawal of liberty
-- requires that the facts be accurately tested.

In Gagnon, the Court did not impose an absclute requirement

of legal counsel in a probation revocation proceeding. Instead,
the Court held that due process only required legal representation
when the offeader's "version of a disputed issue can fairly be
represented only by a trained advocate.'" The American Bar Asso-
ciation rejected this ''case by case' approach in ABA, Standards
Relating to Probation,§ 5.4 (a) (1970) noting that "it is not
possible to examine a record after the event and determine with
any accuracy whether the defendant was 'hurt' by the absence of
counsel." The Court had earlier required counsel in a revocation
proceeding when the imposition of sentence had been suspended.
Mempa v. Rhay, 389 U.S. 128 (1967). Legal representation is
recommended in Nat'l Advisory Comm'n Correct. Std. 16.11.

(3% ]
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SECTION 3-309. [Revocation Hearing.]

(a) Within 30 days after issuance of an order to
appear or the arrest of the offender, the coﬁrt having juri-
diction over the offender shall held a hearing to determine
whether a violation of a condition of supervision has oc-
curred and, if so, whether revocation of community supervision
is warranted. |

(b) At the hearing:’

(1) the state and the offender may offer evi-
dence, subpoena witnesses, call and cross-examine witnesses,
and present arguments; |

(2) the offender is entitled to be represented
by legal counsel and, if indigent, to have legal counsel ap-
pointed for him; and | |

(3) the court shall assure a full and complete
record of the hearing.

(c¢) The court shall render a decision on the record



)

GONTINUED

207

e

—

T NI TR |



O

18
19
20

179

SECTION 3-309
SECTION 3-310

at the hearing or in writing within 14 days after the
hearing. The court shall place on the record its findings

of fact and reasons for its decision.
COMMENT

The section establishing the procedures at the revocation

hearing is in large measure dictated by Morrissey v. Brewer, 408
U.S. 471 (1972). The section does extend the right to counsel and
confrontation of witnesses slightly beyond the Court's ruling.

See comment to Section 3-308. The Supreme Court required a wri-
ten decision at the revocation hearing.

N
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SECTION 3-310. [Sanctions for Violation.]

(a) If the court finds that the offender violated

a condition of community supefvision, it shall, consistent
with what is reasonably likely to promote the purpose of the
sentence and the effectiveness of a system of supervised
release:

(1) continue supervision in the community under
the conditions previously imposed;

(2) intensify supervision with an increased
reporting requirement;

(3) impose additional conditions of supervision
authorized by this Act;

(4) 1impose a fine not tc exceed the fine that

could originally have been imposed for the offense committed;

(5) extend the term of supervision;
(6) require service of a term of periodic con-

finement; or

—
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i8 _ (7) require service of a term of continuous
19 confinement.
20 (b) The court shall comply with applicable guide-
21 lines of the sentencing commission and the provisions of
22 Section 3-207 in exercising its powers under this section.
23 An order under this section may not extend the total period
24 of supervision and confinement beyond the maximum term of
25 supervision authorized by law for the offense for which
26 the offender was originally sentenced.

COMMENT

This section provides a list of sanctions available to a
sentencing court for persons violating conditions of community su-
pervision, The selection of the appropriate sanction is based on
two factors: the purpose of the sentence and the effectiveness of
a system of supervised release. The former refers to the purposes
of sentencing announced in Section 3-101. Thus, the sanction should
be consistent with the underlying purpose of the original sentence.
The second factor recognizes that sanctions are necessary to maintain
the orderly administration of community supervision. Above what
might be required to fulfill the purpose of the sentence, the system's
needs can also be taken into account to keep the threat of revoca-
tion credible. Thus a sanction might be imposed to deter future
violations of conditions. ‘

N The list of alternative sanctions is a recitation of tlhe
. original sentencing alternatives. This reflects the practice in
= most jurisdictions of suspending the imposition or execution of a
sentence and granting probation. If probation is violated, the
offender comes back to the court for sentencing as though probation
had not been granted. The®Act makes community supervision a sen-

tencing alternative without requiring suspending another sentence.

Subsection (b) ‘provides a limitation on the sanction that
can be imposed. The second sentence insures that in no case will
the maximum sentence established by the legislature be exceeded.
For example, if a person was convicted of an offense with a 5 year
maximum for community supervision and was sentenced to community
supervision for 3 years, upon violation of a condition that person
could be sentenced to confinement for a maximum of 2 years.
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Subsection (b) also authdrizes the sentencing commission

to establish guidelines for imposing sanctions for violations. It
may be possible for a gu1de11ne matrix to be developed similar to
that available for the or1g1na1 sentence, which would provide more
uniformity and fairness to the process.
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SECTION 3-311. [Revocation Proceedings;

Simultaneous PrOCeedingsﬂ]

(a) Whenever cr1m1na1 proceedings are pending" against
an dffeuder se rV1ng’a term of community supervision for an
offense arising out of a transaction also involving a vio-
lation of a condition of his supervision, a revocation hearing
to revoke his supervision shall be stayed until the criminal
proceedings are concluded. |

(b) Testimon} or other information given by an of-
fender at a revocation hearing on a charge of violation of a
condition of his community supervision or any information
directly or indirectly derived from that testimony or infor-
mation may not be used against the offender in any criminal
prosecution. |

(c) Evidence adduced at the criminal proceedings and
the outcome of the proceedings is admissible at a revocation

hearing if otherwise relevant.
COMMENT

This section seeks to resolve the dilemma cften faced by of-

fenders who are charged with a vieolation of their community supervision
which also involves potential criminal liability. It is d1ff1cu1twat
best to carry on a defense in both proceedings at the same time. There
are instances when an offender may wish to preserve his fifth amendment
rights for purposes of the criminal prosecution and yet can either
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be forced to testify in a revocation proceeding or would want

to do so. In Baxter v, Palmigiano, 425 U.S. 308 (1976)

the Supreme Court permitted an adverse inference to be drawn from
an offender's silence in a disciplinary proceeding. It is uncer-
tain whether the same rule would apply in a revocation proceeding.

Subsection (a) gives priority to a criminal prosecution
and requires that a revocation proceedlng be stayed if a prosecution
is pending. Ordinarily it would be wise for the sentencing court
to obtdin some statement from the prosecuting attorney as to whether
he intends to prosecute before initiating revocation proceedings.
On the other hand, presecutor1a1 delay should not prevent a revoca-
tion proceediang from going forward.

Subsection (b) removes the dilemma faced by an offender
charged both with a crime and a violation of his community super-
vision. The subsection grants use immunity for any statement made
during the revocation proceeding in any subsequent criminal prose-
cution.

Subsection {c) insures that the findings and evidence adduced
at a criminal trial are admissible in a revocation proceeding. This.
would apply both to findings of guilt as well as, innccence. The pro#
vision does not give estoppel affect to the findings in the cr1m1na1*
proceeding because of the different standards of proof involved.

1 SECTION 3-312. [Appellate Review of Revocation Pro-

2 ceedings.] Whenever a court imposes a penalty under Section

3 3-310 for violation of a condition of community supervision,

4 the penalty shall be treated as an imposition of sentence

5 for purposes of appellate review pursuant to Section 3-208.
COMMENT

The act makes community supervision, formerly probation, a
sentencing alternative rather than an incident of a suspended sentence.
Since the revocation is a judicial function, however, it seems appro-
priate to authorize the same form of appellate review as available
for sentencing decisions. It is unlikely a defendant will appeal
from a minor sanction because the appellate court has the power to
enhance the penalty. The prosecution also has the authority to ap-
peal from too light a penalty.

i
—Ta
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PART 4
FINES

SECTION 3-401. [Fines; Imposition.]

(a) A court shall comply with applicable guide-
lines of the sentencing commission and the provisions of
Section 3-207 in imposing fines.

(b) The court shali specify the time for payment
of a fine and may permit payment in installments. The
court may not establish a payment schedule extending
beyond the statutory maximum term of community supervision
that could have beeﬁ'imposed for the offense.

(¢c) In determining the émount and pethod of payment
of a fine, the court shall consider the fiﬁancial resources
and future ability of the offender to pay the fine and the
likely adverse-effect a fine will have on his ability to
make restitution and on dependents of the offender. The
court may not impose a fine that will prevent the defendant
from making court-ordered restitution.

(d) 1If an offender is sentenced to pay a fine, the,
court may not impose at the same time an alternative
sentence of confinement to be served in the event the fine

is not paid.
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COMMENT

This and the following sections outline the elements of a
sentence to pay a fine. The decision to impose a fine and the
amount are governed by sentencing commission guidelines.

Subsection (b) authorizes the court tc specify the time
and method.of payment and to permit payments in installments.
The use of fines as a criminal sanction raises difficult ques-
tions of equal treatment, particularly when indigent or nearly
indigent persons are involved. The use of installment payments
eases the pressure on the offender and makes the fine a more
flexible and more realistic sanction. Installment payments are
authorized or recommended in ABA Sentencing Standards, § 2.7(c);
Model Penal Code, § 302.1(1); Nat'l Advisory Comm'n Correc.

Std. 5.5; Proposed New Federal Criminal Code, § 3302(1). See
also Frazier v. Jordan, 457 F.2d 726 (5th Circ. 1972); Note,
Fines and Fining--An Evaluation, 101 U, Pa. L. Rev. 1013 (1953).

The payment schedule for installment payments may not
extend beyond *the statutory maximum term of community super-
vision. This provision combined with the requirement in sub-
section (c) that the financial resources of the offender be
considered in establishing the amount of a fine, places an out-
side 1limit on the fine that can be imposed. Extending payment
schedules beyond the maximum term because of the indigency of
the offender would be unconstitutional. Tate v. Short, 401
U.S. 395 (1971); Williams v. Illinois, 399 U.S. 235 (1970).

Subsection (c) establishes factors to be considered in
imposing fines and by doing so creates a priority claim against
the resources of the offender for restitution over payment of
fines. This priority is based on a balancing of the interests
involved. For purposes of imposing a punishment on the defendant,
it does not matter whether he is required to pay the amount to
the victim or the state., As between the state and the victim,
the Act gives priority to the victim's claim for compensation.
There is a growing recognition that the criminal justice system
has often ignored the plight of criminal victims and many states
are developing victim compensation programs. See Uniform Crime
Victims Reparations Act. In many instances, direct payment from
the offender to the victim will alleviate or reduce the state's
obligation under a victim compensation or general welfare program.
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Subsection (d) prevents the traditional sentence of "30
dollars or 30 days.'" A sentence framed in this manner would be
unconstitutional as applied to indigent defendants. Tate V.
Short, 401 U.S. 395 (1971). The sentence appears not to provide
a mechanism for showing that the failure to pay is not due to
indigency. Section 3-404 of this Act allows the use of incar-
ceration for failure to pay a fine only after a showing that the
offender had the means or reasonably could acquire the means to
satisfy the fine. See also Frazier v. Jordan, 457 F.2d 726
(5th Cir. 1972); State v. Tackett, 52 Haw. 601, 483 P.2d 191
(1971).

1 SECTION 3-402. [Trust for Civil Judgments. ]

2 | (a) Whenever a fine could be imposed on an offender

3 based on gain derived from or loss caused by his offense,

4 the court, as an alternative to imposing the fine, may

5 require the offender to establish a trust and to pay into

6 the trust an amount equal to the amount of the fine. The

7 trust shall be established and a trustee appointed in a

8 manner approved by the court. T

9 (b) The provisions of the trust Sﬁgil authorize
10 the trustee to pay out of the trust any judgment obtained
11 against the offender in a civil action, commenced within 3
12 years after the date the sentence becomes final, for loss”

13 arising out of the offense or any transaction which is part
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of the same continuous scheme of criminal activity. The " °
trustee may make payments from the trust based on a set-
tlement agreement between the offender and a victim if
approved by the court. If the trust is insufficient to

pay all claims arising out of the offense or scheme of
criminal activity, the court may approve a formula for
pértial payment. |

(c) if the court determines that it is unlikely
the funds will be needed to pay civil judgments rendered
against the offender, the coﬁrt shall order the funds re-
maining in the trust to be paid to the State. .

(d) The court may order the defendant to give
notice of the availability and the terms of the trust to
the class of persons or the members of the public likely
to have suffered loss because of the dffense or the scheme
of which the offense was a part.

(e) Payment of any civil judgment from'fhe trust
satisfies the judgment to the extent of the payment. This
section dces not prevent a judgment creditor from enforcing
the judgment or any unpaid portion directly against the
offender. Payment directly by the offender of any civil
judgﬁent arising out of the offense subrogates the offender
to the judgment creditor's claim against the trust.

(£) The trust is not an asset of the offender and
is not subject to attachmenf, garnishment, or other enforce-

ment proceedings.
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40 : (g) Failure to comply with an order pursuant to
41 this section is treated in the same manner as non-
42 payment of a fine.

COMMENT

This section further implements the policy of the Act to
favor victim compensation by giving the victim a higher claim
to the defendant's assets than the state. The section allows
the court, in lieu of a fine imposed on the basis of gain or
loss caused by the criminal conduct, to require the defendant
to establish a trust to:-pay civil judgments of victims arising
out of his criminal behavior. The tendency in most states is
to specify, either by statute or constitutional provision, the
purpose to which the income from fines is to be put. The sec-
tion is drafted as a sentence in lieu of a fine in order not to
upset these other provisions. :

There is only scattered precedent for this section. A
now repealed New York provision provided that some fines could
be paid to the county clerk and held in trust for victim compen-
sation. N.Y. Penal Law,§ 1302 (McKinney 1909). And a Virginia
federal court required as 4 condition of probation that a company
convicted of polluting a river establish a trust to be used to
rectify the resulting damage and for environmental research.
Richmond Times Dispatch, August 25, 1977. The idea of a trust
for victims is inherent also in the federal provisions allowing
state attorney generals to sue on behalf of the state's consumers
for violations of the federal antltrust laws. 15 U.S.C.; § 15c
(1976). :

Subsection (b) limits claimants to judgment creditors.

~ The requirement of a civil judgment is to avoid unnecessary
conflict with the civil system. Payments based on a settlement
agreement must be approved by the court to insure some protec-
tion where there are multiple” ‘claimants. _ :

Subsection (c) directs that funds remaining in the trust
after payment of claims to be forfeited to the state. The
amount of the initial payment by the offender remains a sanction
for criminal activity based on deservedl punishment. There
should be no reduction in the punishment deserved because of the
failure of some victims to obtain judgments in civil cases. On

e
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the other hand, the victims of offenses should not receive a
windfall and thus recovery from the trust does.satisfy claims
against the. offender. And subsection (e) allows the offender
who pays a civil judgment directly to recover the amount from
the trust in order to insure he is not required to pay the
same amount twice.

1 SECTION 3-403. [Modification or Waiver.]

™D

An offender at any time may petition the sentencing

3 court to adjust or otherwise waive payment of any fine

4 imposed or any unpaid portion thereof. If the court finds
5 that the circumstances upon which it based the imposition
6 or amount and method of payment of the fine no longer exist
7 or that it otherwise would be unjust to require payment of
8 the fine as imposed, the court may adjust or waive payment
9 of the unpaid portionnthereof or modify the time or method
10 of payment. The court may extend the payment schedule,

11 but a payment schedule may not require a payment on a date
12 beyond the statutory maximum term of community supervision
13 that could have been imposed for the offense.

COMMENT

The section allows periodic monitoring and modification of
a fine after it is imposed. The economic circumstances of the
cffender may radically change during the payment period. Because
a person cannct be punished for failure to pay a fine if the per-
son is indigent or unable to reasonably obtain funds to do so,
greater flexibility is provided if the court may modify or if
necessary waive future payments. Other proposals have recognized
the necessity for modification authority. ABA Sentencing Stan-
dards, § 6.5; Model Penal Code, § 302.3; Nat'l Advisory Comm'n
Correc. Std. 5.5; Proposed New Federal Criminal Code, § 3303.
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SECTION 3-404. [Nonpayment. ]

(a) If an offender sentenced to pay a fine defaults
in payment, the court upon the motion of the prosecuting
attorney or its own motion may issue an order requiring
him to show cause why he should not be confined for -non-
payment. The court may order him to appear at a time, date,
and place for a hearing or issue a warrant for his arrest.
The order or warrant must be accompanied by written notice
of his right to a hearing and the rights and procedures
applicable thereto. The procedures and rights of the

offender at the hearing are the same as those applicable

to a hearing to revoke community supervision.

(b) Unless the of fender shows that his default was
not attributable to an intentional refusal to obey the sen-
tence of the court or to a failure on his part to make a
good faith effort to obtain the necessary funds for payment,
the court may order the offender to serve a term of periodic
or continuous confinement not to exceed [ years] if imposed
for conviction of a felony or [ year] if imposed for con-
viction 6f a misdemeanor. The term runs consecutively
withany other term of confinement being served by the offen-
der. The court may provide in its order that payment or
satisfaction of the fine at any time will entitle the

offender to his release from confinement or, after entering
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25
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fines.

the order, at any time for good cause shown may reduce
the term of confinement, including payment or satisfaction
of the fine.

(c) The court shall comply with applicable guide-
lines of the sentencing commission and the provisions of
Sgction 3-207 in imposing cbnfinement for nonpayment of a
fine.

(d) If a fine is imposed on an organization, it is
the duty of any person aﬁthorized to order the disbursement
of assets of the organization, and his superiors, to pay
the fine from assets of the organization under his control.
The failure of a person to do so renders him subject to an
order to show cause why he should not be confined.

(e) The court may order [a community service officer]
to supervise the payment of the fine and to report to the
court a default in payment,

(£) A fine constitutes a judgment rendered in favor
of the State. Following a default in the payment of a fine
or any installment thereof, the sentencing court may order
the fine to be collected by any method authorized for the
enforcement of other money judgments rendered in favor of

the State.

COMMENT.

This section establishes the procedure for enforcement of
In some jurisdictions, fines are imposed as a condition
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of probation and nonpayment is treated as a violation of proba-
tion. In others, failure to pay a fine may be viewed as a con-
tempt of court and treated accordingly. The former approach is
adopted here, to provide a more flexible procedure.

Subsection (a) authorizes the initiation of the procedures
upon a showing of nonpayment. Once that showing is made the bur-
den of proof shifts to the defendant to show that the nonpayment
is not attributable to an intentional refusal to pay. The shift
of the burden seems appropriate here since most of the evidence
regarding his financial status and his ability to acquire funds
is in his possession. The requirement that sanctions be imposed
only for an intentional refusal to pay a fine has been widely
accepted as an appropriate standard. See ABA Sentencing Stan-
dards, § 6.5; Model Penal Code ,§ 302.2; Nat'l Advisory Comm'n
Correc. Std. 5.5; Proposed New Federal Criminal Ccde § 3304. -

The court is authorized to impose a term of periodic or
continuous confinement if an intentional refusal to pay the
fine is shown. The section leaves blank the maximum term that
could be imposed; states may wish to insert here the same terms
authorized for sentences to community supervision. ' The court is
also authorized to order that the offender be discharged from
confinement if he pays the fine.

Subsection (d) provides a method of enforcing fines against
organizations. The provision is modeled after Model Panel Code
§ 302.2; Nat'l Advisory Comm'n Correc. Std. 5.5; Proposed New
Federal Criminal Code, § 3304. Subsection (f) authorizes the
collection of fines in the same manner as other judgments in
favor of the state. The provision is similar to ABA Sentencing
Standards, § 6.5; Model Penal Code, § 302.2.
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PART 5

" CONFINEMENT

SECTION 3-501. [Sentences to Confinement; Good Time

Reductions.] .

(a) A sentence to a term of confinement must be
for a definite period prescribed by this Act.

(b) An offender's term of continuous confinement
must be reduced for good behavior by one day for each day
or part of a day he serves unless withheld for disciplinary
purposes under this Act.

(c) For split sentences, reductions for good
behavior are credited only for time spent in confine-
ment and reduce the portion of the sentence involving
confinement. Good time may not be credited for sentences
to periodic confinement.

(d) The director shall release an offgnder who
has served the sentence imposed minus reductiaﬁs for good

behavior.

COMMENT

This section establishes the basic elements of a Zentence

to confinement. The Act provides for definite terms of confine-
ment abolishing discretionary release through parcle. The sen-
tencing court is required to impose a set term of years, i.e.,
one year, rather than the maximum and minimum sentences now common
in many jurisdictions.
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Subsection (b) authorizes the reduction in the term
imposed by the court unless the offender fails to abide by the
rules of the facility. The subsection allows a credit of one
day for each day served unless the credit is withheld for
disciplinary purposes. Thus an offender sentenced to a one
year term would be released after 6 months if he had no dis-
ciplinary infractions.

Almost all jurisdictions currently utilize some form of
good behavior credits. -See ABA Resource Center on Correctional
Law and Legal Services, Sentencing Computation Laws and Practice
(1974) (survey disclosed only 4 states not utilizing good-time
credits). In some, these credits are automatically given to each
offender and can then be forfeited or withheld. 1In some juris-
dictions an offender must earn his good-time, generally by
avoiding disciplinary offenses but occasionally by participating
in rehabilitative programs or performing charitable acts such
as blood donations.

One of the basic policies of the Act is to avoid coerced
rehabilitation programs. Subsection (b) is drafted to insure
that gocd-time credits will not be utilized to encourage par-
ticipation or deter non-participation in programs. The concept
of good-time is retained solely to provide a substantial dis-
ciplinary punishment in order to maintain order in facilities.
Procedures for withhelding or forfeiting good-time for disci-
plinary infractions are established in Article 4.

Subsection (c) insures that on a split-sentence, one in
which the offender initially serves a short term of continuous
confinement followed by a term of community supervision, reduc-
tions for good behavior apply only to the initial term
of confinement. Thus a split-sentence of 90 days confinement
with one year community supervision would require, absent
disciplinary infractions, the offender to serve 45 days of
confinement with a full year of supervision. Offenders serving
sentences of periodic confinement or confinement during leisure
hours are not entitled to reductions for good behavior. The
use of '""good-time'" is not needed in community-based settings as
a sanction to maiptain order because authorities have the
potential sanction of reincarceration for violations of conditions.

Subsection (d) specifically authorizes the offender's
release at the end of the sentence imposed minus reductions fo
good behavior. -
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SECTION 3-502. [Computation of Term of Confinement.]

(a) A sentence to a term of confinement cdmmences
on the date the offender is received by the department
pursuant to the sentence unless the sentence is to be
served concurrently with another sentence to be served in
the custody of another jurisdiction, in which case the term
commences on the date he is received by the other jurisdic-
tion or the date the sentence is imposed, whichever is later.

(b) An offender must be given credit against his
sentence for all time spent in confinement before being received
by the department pursuant to the sentence as a result of
the offense for which the sentence was imposed.

(¢) If an offender is arrested on one charge and
later prosecuted on another charge growing out of conduct
occurring before his arrest, he must be given credit
against his sentence resulting frqm that prosecution for
all time spent in confinement under the former charge which
has not been credited against another sentence.

(d) If an offender is subject to multiple sentences
and one is set aside as the result of direct or collateral
attack, he must be given credit against his remaining
sentences for all time served pursuant toc the sentence set
aside which has not been credited against another sentence.

(e) If a sentence is set aside and the offender is

reprosecuted or resentenced for the same offense or for
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26 another offense based on the same conduct, he must be

27 given credit against his new sentence for all time served
28 pursuant to the prior sentence which has not beenrcredited
29 against another sentence.

30 (£) Credit given an offender for time served before
31 = being received by the department must include an additional
32 credit for good time creditéﬂ while confined. A person

33 confined before commencement of his sentence earns

34 good time reductions and otherwise is subject to Section

35 3-501(b) as if pe were an offender.

COMMENT

This section establishes the date on which a sentence to
confinement begins and authorizes credit-against the sentence
for time spent in custody prior to the commencement of the
sentence. A sentence to confinement begins when the offender
is received by the department. Section 2- 405(f) provides for
" the commencement of a sentence if the offender is sent to a
local jail during the transition from local to state admlnlstra-
tion of all facilities.

Subsection (b) provides for credit against the sentence
for all time spent in custody before receipt by the department.
In most cases, confinement prior to trial results from an
inability to make bail and fairness would seem to require that
credit be given for this time on any eventual sentence to con-
finement. A 1974 study by the American Bar Associaticn found
that 41 states provide some form of at least partial credit for
jail time. ABA Resource Center on Correctional Law § Legal
Services, Sentenc1ng Computation Laws and Practice 14 (1974).
The method of granting credit varies among the states. In some
states credit for jail time is required; in others it is dis-
cretionary with the trial Judge. In some credit is given for
time spent in confinement prior to sentencing but not during
appeals although the latter probably violates the equal protec-
tion clause. See Pruett v. Texas, 470 F. 2d 1182 (5th Cir. 1973), .
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aff'd. mem. 414 U.S. 802 (1973). Various state statutes are
examined in ABA, Sentencing Alternatives and Procedures 187
(1968); Schornhorst, Presentence Confinement and the Constitu-
tion: The Burial of Dead Time, 23 Hastings L.J. 1041 (1972).

" Some courts have held that to deny credit for jail time
is a violation of equal protection because it discriminates
against those unable to make bail. Ham v. North Carolina,
471 F.2d 406 (4th Cir. 1973); United States v. Gaines, 449
F.2d 143 (2d Cir. 1971). See also Schornhorst, supra.

Subsection (c) responds to the not unusual situation in
which an offender is arrested on one charge and subsequently
prosecuted on another charge. This subsection insures that
time spent in confinement on the earlier charge be credited
aga;ubf the sentence on the later prosecution. The last clause
insures that an offender does not receive credit for the same
time more-'than once. Identical language is recommended in ABA,
Sentenc1ﬁg Alternatives and Procedures, § 3.6 (1968).

Subsection (d) allows in addition to the actual time
served a credit for good time earned during such confinement.
Thus if a pretrial detainee served 30 days in jail pri .r to
his trial he would be entitled to a credit amounting t¢ those
30 days plus 30 days good-time. This assumes, of course, that
he did not forfeit good time for disciplinary infractions. The
use of the credit for good time as well as time served provides

added incentive for pretrial detainees to ab1de by institutional
Tules.

1 . . SECTION 3-503. [Split Sentence.]
2 (a) A court may'imbose a split sentence of continu-
ous confinement for not mcre than 180 days, or periodic con-
finement during a period of not more than 180 days,
followed by a term of community supervision.

| (b) In imposing a split sentence of continuous
confinement and community supervision the court shall:

(1) specify that the term of confinement be

N L - R 7 B~ N

served in the custody of the department's division of
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10 community-based services, or division of jail administra-

11 tion; and _

12 ”tZ) establish the term of the confinement and

13 the term and conditions of community supervision. |

14 ‘ (c) In imposing a split sentence of periodic confine-

15 ment and community supervision the court shall:

16 : (1) place the offender in the custody of the

17 division of community-based services; and

18 : (2) establish the term and conditions of the

19 periodic confinement and community supervision.

20 (d) At the expiration of a term of continuous or

21 periodic confinement, the offender shall be transferred to

22 the custody of the division of community-based services for

23 suﬁé%vision in the community.

24 (e) The court shall comply with applicable guide-

25 lines of the sentencing commission and the provisions of

26 Section 3-207 in exercising its powers under this section.
-COMMENT

This section’ outlines the elements of a split sentence of
confinement and community supervision. The section authorizes
two different forms of split sentence: in the first the offender
serves a short term of continuous confinement followed by com-
munity supervision. The use of a mixed confinement-supervision
sentence is to provide a wider range of sentencing alternatives
in order to reduce the dependency on continuous confinement.

Proposals for split sentences have engendered some opposi-
tion. President's Comm'n on Law Enforcement § Criminal Justice,
Task Force on Corrections, Appendix A, 206, (1967); Barkin,

A\
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Sentencing the Adult Offender, 26 Fed. Prob., June, 1962, at
11-12. On the other hand the concept of split sentences was
accepted in ABA, Sentencing Alternatives and Procedures, § 2.4(a)

- (11i) (1968); Fla. Stat. Ann. 948.01 (West 1976); N.C. Gen.. Stat.,

§ 15-197.1 (1975). It is also likely that even without specific
authority, courts by using their power to suspend part of a sen-
tence have imposed split sentences. :

The major objection to a .split sentence is based on the
premise that probation should be exclusively rehabilitative.
It avoids the disruption of an offender"s contacts with the
community. An initial jail sentence pr:or to superv151on is
seen as counter productive toward that end This Act rejects
rehabilitation as a permissible purpose‘of sentencing. The use
of a short term of confinement may have a deterrent effect or in
some cases be an appropriately deserved sentence. Absent author-
ization of these intermediate sentences, the likelihood is that
sentences of continuous confinement would be imposed.

Subsections (b) through (d) designate the appropriate
division within the department to maintain custody over persons
serving split sentences. The sections do not authorize the con-
finement portion t>be served in the division of facility-based
services which is responsible for long-term offenders. By keep-
ing the confinement portion of the sentence in community-based
facilities, the section facilitates the maintenance of community
ties during the confinement stage of the sentence.

Subsection (e) authorizes the sentencing commission to
develop guidelines for split sentences which would regulate.
the discretion of sentencing courts in the same manner as other
guidelines.

1 SECTION 3-504. ([Periodic Confinement; Effect.]

2 Under a sentence to the custody of the division of

3v community-based services for a term of periodic confine-

4 ment the offender serves the sentence of confinement on

5 specified days or during specified parts of days, or both,
6 in a correctional facility with the remainder of the time

7 to be spent at liberty in the community subject to the

8 supervision_df}the division under conditions imposed by the

9 sentencing court.

BZE
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COMMENT

This and the following sections outline the elements of a

sentence to periodic confinement. Periodic confinement requires
the offender to spend part or all of his leisure time in confine-
ment and the remainder of the time subject to community super-

vision,

The alternative provides another midrange penalty as an

alternative to either outright release or continuous confinement.
The sections are modeled in part after I1l. Ann. Stat., § 1005- 7 1
(1972 draft).

BOwW N

o
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11
12
13
14

SECTION 3-505. [Term and Conditions of Perggdic

Confinement.]

(a) If the courtvsentenées an offender to a term
of periodic confinement, it may attach one or more of
the conditions authorized for a sentence to community
supervision and shall specify:

(1) the term of periodic confinement, which
may not exceed the maximum sentence prescribed for the [
offense; and

(2) the days or parts of days the offender
is to be confined.

(b) The court shall comply with applicable guide-

lines of the sentencing commission and the provisions of

Section 3-207 in exercising its powers under this section.

SECTION 3-506. [Violation of Conditions of Periodic Con-

Afinement.]Whenever an offender sentenced to a term of periodic
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3 confinement fails to return to his place of confinement
4 at the time specified in his sentence or violates any

5 condition imposed, he shall be treated as if he were in
5 violation of a condition of community supervision.

COMMENT

The section makes failure to return to confinement as
required in a sentence to periodic confinement subject to rev-
ocation procedures as though it were a violation of a condition
of community supervision. This incorporates into this section
the procedures established in Part 2.

In some work-release programs, failure to return is treated
as though it were an escape from confinement. A sentence to
periodic confinement so closely resembles community supervision
that it appears appropriate to use the more flexible revocation
procedures for failure to return. On the other hand, an actual
escape from a facility during the period of confinement would
be treated as an escape.

1 SECTION 3-507. [Pre-release agd Post-release Programs.]

2 (a) The director shall establish:

(1) a pre-release assistance program to assist

¥

]
(2) a post-release assistance program for

confined persons about to be released; and

released persons.
(b) The pre-release and post-release assistance

programs shall provide counseling and other services and,

L=} oo ~3 (=)} v = (92}

to the extent feasibie, shall utilize existing resources
10 from the community.

11 (c) A person released from confinement may participate
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12 in a post-release assistance program for one year after
13 his release.
14 (d) Within legislative appropriation therefor, the
15 director may provide economic assistance to released persons
16 conditioned upon their participation in release assistance
17 programs.

COMMENT

This section requires the director of corrections to estab-
lish release assistance programs. Pre-release programs would
consist of counseling and other programs directed at persons in
confinement and about to be released. Post-release assistance
programs would be directed at persons already released and-would
be made available in the free community. 1In both instances pro-
grams could be directed to assist the person in securing employ-
ment, reestablishing his family and other social relationships,
and obtaining treatment for physical or emotional disorders
including alcoholism and narcotic addiction. Psychotherapy may
also be provided.

Persons will participate on a voluntary basis in programs
offered under this section. There is no coercive sanction pro-
vided. The success of the programs will be determined by the
extent to which they are perceived by confined persons to be
helpful. This section carries through on one of the act's themes
of elimination of coerced self-improvement programs.

The idea of a release assistance program is not new.
Indeed much of the current parole system is based on the artic-
ulated premise that the parole supervisor will provide assistance
to persons released from confinement in order to help him make a
gradual, and more successful reentry into the free community.
In traditional parole systems the function of assistance was com-
bined with the function of supervision. The parole officer was
not only required to provide programs but also to supervise the
behavior of the released person during the parole term. It hes
been recognized that service and surveillance tend to predominate.
D. Glaser, The Effectiveness of a Prison and Parole System (1964);
Nat'l Advisory Comm'n Correc. Std. 12.7; Studt, Surveillance and
Service in Parole (1972). See also ABA Joint Comm. at 607-08.

The Act does not prescribe a term of supervision following
release from confinement. To do so would require the use of
reconfinement as a sanction for failure to comply with the con-
ditions of supervision. Confinement should be reserved as a

.
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~sanction for criminal behavior. On the other hand, there may
be a need to provide some incentives for released persons to
sample post-release programs. Subsection (d) authorizes the
use of economic incentives. Traditionally a lump sum of cash,
generally quite modest, is given to each released offender.
Subject to the availability of funds, the director may offer
substantially more financial assistance under this section
conditioned on participation in re¢lease programs.’

See generally ACA Comm'n on Accreditation, Standards for
Adult Correctional Institutions 4445-55 (1977) (recommending
specific pre-release programs).

1 SECTION 3-508. [Release of Confined Persons.]

2 (a)  Upon final release of a confined person

3 from a facility after a.period of confinement

4 exceeding 6 months, the chief executive officer of the
facility shall provide him, if he is unable to provide

6 them himself, sufficient resources to meet the person's

7 immediate needs including:

8 (1) clothing appropriate to the season of the

9 year; and

10 (2) transportation to the place where he can reas-

11 onably be expected to reside.

12 (b) If at the time of release a confined person is

13 too i1l or feeble or otherwise unable to care for himself

14 upon release, the chief executive officer shall make

15 arrangements for his ¢are.

COMMENT

Subsection (a) is similar to provisions found in most
states and authorizes providing clothing and transporation to
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releasad persons. The section only requires providing these
items if the person is unable to provide them for himself.

The development of employment opportunities within the facil-
ities will make this provision applicable to only a small num-
ber of persons.

The language ''can reasonably be expected to reside'" in
subsection (a)(2) was inserted when the subsection was broadened
to require payment for transporation beyond a state's border
when necessary. It is impractical to drop off a confined person
at the border of a state. In many instances, confined persons
do not have an established place of residence, and some protec-
tion must be afforded against unreasonable requests for trans-
portation money.

The section only applies to indigent persons.

_ Subsection (b) requires that the director make arrange-
ments for i1l or feeble persons upon their release. This sub-
section would be satisfied, in most cases, by insuring that
relatives or friends are notified of the impending release and
are available to care for the person. In some instances the
subsection may require the director to contact public assistance
agencies. The section is purposefully silent as to the authority
of the director to allow a person to remain in a facility after
his term has expired. Although it is conceivable that this may
be required in the unusual case, the existence of a flat sen-
tencing system provides ample notice of impending release pro-
viding the director with a long lead time to make alternative

arrangements.

1 - SECTION 3’509-; [Reicased Offender Loan Fund.]

2 - (a) The director may establish and shall

3 administer a released-offender loan fund to provide

4 loans to offenders released from continuous confinement

5 in order . to facilitate their adjustment to the free

6 community if their own financial resources are inadequate

7 for that purpose. The loan fund may be composed of appro-
8 priated state money, money resulting from the repayment of

9 loans, interest earned on loans and other investments made
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10 by the fund, and money contributed to the fund. Loans

11 made By the fund may be at interest, but the director

12 may establish an interest rate below the prevailing

13 market rate if he believes it to be in the public interest.
14 (b) If the director establishes the fund, he

15 shall adopt rules for its administration.

16 | (c) The director with the approval of the Governor
17 may contract with a private lending institution’ to adminis-

18 ‘ter the fund.

COMMENT

The section authorizes but does not require the establish-
ment of areleased offender loan fund. Experience with such funds
in many institutions has been disappointing. The provision is
included to insure the availability of the authority to operate
such a fund if the director of corrections believes it can be
done successfully.
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PART 6
RESTITUTION

SECTION 3-601. [Sentence of Restitution.]

(a) A sentencing court may sentence an offender
to make restitution to the victim of the offense.

(b) Whenever the court believes that restitution
may be a proper sentence or the victim of the offense or
the prosecuting attorney requests, the court shall order
the presentence service officer to include in the présen-
tence report documentation regarding the nature and amount
of the victim's pecuniary loss.

(c) The court shall specify the amount and time of
payment or other restitution to the victim and may permit
payment or performance in instaliments. The court may not
establish a payment or performance schedule extending
beyond the statutory maximum term of community super-
vision that could have beeﬁ imposed for the offense.

(d) In determining the amount ana method of pay-
ment or other restitution, the court shall consider the
financial rescurces and future ability of the offender to
pay or perform. The court may provide”for payment to the
victim up to but not in excess of the pecuniary loss
caused by the offense. The defendant is entitled to assert

any defense that he could raise in a civil action for the
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23 loss sought to be compensated by the restitution order.

24 (e) For purposes of this section '"pecuniary loss"

25 means:

26 (1) all special damages, but not general damages,
27 substantiated by evidence in the recofd, which a person

28 could recover against the offender in a civil action arising
29 out of the facts or events constituting the offender's crim-
30 inal aétivities, including without limitation the money

31 equivalent of loss resulting from property taken, destroyed,
32 broken, or otherwise harmed and oﬁt—of-pocket losses,§uch

33 as medical expenses; i

34 (2) reasonable out-of-pocket expenses incurred
35 by the victim resulting from the filing of charges or .

36 cooperating in the investigation and prosecution of the

37 offense{.] [; and]
38 [(3) interest on the amount of pecuniary loss

39 -from the time of loss until payment is made.]

40 ' () An insurer or surety that has paid any part of
41 the victim's pecuniary loss is not a victim for purposes of
42 obtaining restitution. |

43 (g) Thé court may order a community-éervice officer
44 to supervise the making of restitution and tokreport to the

45 court a default in payment.
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COMMENT

This section outlines the elements of a seéntence to pay
restitution to the victim of the offense. It reflects a growing
recognition that the criminal justice system has tended to ignore
the victim of the offense and the loss he has suffered. Indeed,
‘other sanctions traditionally employed by the criminal law
including fines and imprisonment deprive the victim of any real-
istic opportunity to recoup his loss from the offender. The
interest of the victim is increasingly being recognized and the
use of restitution is being expanded. See Drapkin § Viano,
Victimology: A New Focus (1973); Hudson § Galaway, Restitution
in Criminal Justice 167 (1977) (cataloguing 19 active restitution
projects in the United States). These programs tend to provide
an active supervised form of restitution which includes employ-
ment counseling for the offender. 1In addition, many sentencing
judges have imposed payment of restitution as a condition of
probation. This Act 1lifts restitution to the status of a sen-
tencing alternative in order to emphasize its importance and to
encourage more careful consideration of its potential impact.

Most other national proposals have recommended that resti-
tution be an authorized condition of probation. ABA, Probation,
§ 3.2 (1970); Model Penal Code, § 301.1; Proposed New Federal
Criminal Code, § 3103. Several states have enacted detailed
restitution provisions: Iowa Code Ann., § 789A.8 (1977) ("it
is the policy of this state that restitution be made by each
violator of the criminal laws to the victims of his criminal
activities")' Pa. Const. Stat. Ann. tit. 18, § 1103 (1977).

Subsection (b) requires information relating to restitution
to be included in the presentence report. This provides some
advance notice to the defendant of the amousnt requested and allows
time for himto contest the information in the sentencing hearing.
Subsection (c) by authorizing installments over a limited time
places a maximum on the amount of restitution that can be ordered.
Subsection (d) makes clear that the ability of the offender to
pay is a relevant consideration and in addition the amount to be
paid is limited by the loss sustained by the victim. A limita-
tion based on ability to pay may be constitutionally required.
People v. Kay, 36 Cal. App. 759, I11l. Cal. Rptr. 894 (1973);
State v. Harris, 70 N.J. 586, 362 A.2d 32 (1976). The limita-
tion is also included in the Maine and Iowa code provisions,

supra.

One of the potential legal obstacles to a more exténsive use
of restitution is the conflict with the civil law system, The last
sentence in subsection (d) authorizes the defendant to assert
any defense he would be entitled to assert in a civil action
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brought by the victim for compensation. This seeks to limit
the potential variance between civil liability and a restitu-
tion order.

Subsection (e) defines the type of loss that can be con-
sidered in awarding a restitution order. General damages, such
as pain and sufferirg and disfigurement, are excluded. See
Me. Rev. Stat. Ann. %it. 17-A, § 1204 (1975), Iowa Code Annm.,
§ 789A.8 (1) (b) (1977 (all damages recoverable in civil action

except punitive damages and damages for pain, suffering, mental
anguish, and loss of censortium."). Paragraph (2) also author-
izes reimbursement for reasonable out-of-pocket expenses result-
ing from the investigation. These expen~as would include trans-
portation, loss wages, etc., incurred in order to attend
hearings, line-ups, or-other investigatory proceedings. Para-
graph (3) which authorizes interest on pecuniary loss 1is
bracketed because of the variance among the states on the
awarding of prejudgment interest in tort cases. The rule
regarding interest should be the same both in tort and for
purposés of restitution.

Subsection (f) precludes a surety or insurer from obtaining
restitution through the criminal process. The section does not
prevent such a party from asserting its contractual subrogation
rights in a civil action against the defendant.

Subsection (g) authorizes the use of community-service
officers to supervise the payment of restitution.

1 SECTION 3-602. [Modification or Waiver.]

2 An offender at any time may petition the sentencing

3 court to adjust or otherwise waive payment or performance

4 of any ordered restitution or any unpaid or unperformed

5 portion thereof. The coart shall schedule a hearing and -

6 give the victim notice of the hearing, date, place, and

7 time ‘and inform the victim that he will have an opportunity

to be heard. If the court finds that the circumstances

9 upon which it based the imposition or amount and method of
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10 payment or other restitution ordered mno longer exist or
11 that it otherwise would be unjust to require payment or
12 other restitution as imposed, the court may adjust or waive
13 payment of the unpaid portion thereof or other restitution
14 or modify the time or method of making restitution. The
15 court may extend the restitution schedule, but not beyond
16 the statutory maximum term of community supervision that
17 could have been imposed for the offense,

COMMENT

Thé section gives the court power to modify or waive pay-
ment of restitution if tle economic condition of the defendant
changes during the payment period. The provision is similar to
Section 3-403 for fines, but with regard to restitution the
section requires the victim be notified and be given an oppor-
tunity to be heard on the requested modification., This addi-
tional procedure reflects the victim's interest in the restitu-
tion order.

1 SECTION 3-603, [Default.]

2 (a) If an offender sentenced to make restitution

3 defaults for 60 -days, the court upon the motion of the

4 prosecuting attorney, the victim, or its own motion

5 may issue an order requiring the offender to show cause

6 why he should not be confined for failure to obey the sen-

7 tence of the court. The court may order the offender to

8 appear at a time, date, and place for a hearing or issue a

9 warrant for his arrest. The order or warrant shall be accom-

10 panied by written notice of his right to a hearing and the
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11

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26 .
27 -

28 -

29
30
31
32
33
34
35
36

rights and procedures applicable thereto. The procedures and

rights of the offender at the hearing shall be the same as
those applicable to a hearing to revoke community supervision,

(b) Unless the:offender shows that his default was
not attributable to an intentional refusal to obey the
sentence of the court or to a failure on his part to make
a good faith effort to obtain the necessary funds for pay-
ment, the court may order the offender to serve a term of
periodic or continuous confinement not to exceed [ years]
if imposed for conviction of a felony or [ year] if imposed
for conviction of a misdemeanor. The term runs consecu-
tively with any other term of confinement being served by
the offender. The court may provide in its order that pay-
ment or satisfaction of the restitution order at any time
will entitle the offender to his release from confi;ement
or, after entering the order, at any time for good cause
shown may reduce the term of confinement, including payment
or satisfaction of the restitution order.

(c) The court shall comply with applicable guide-
lines of the sentencing commission and the provisions of
Section 3-207 in imposing confinement for nonpayment of a
restitution order.

(d) If restitution is imposed on an organization,
it is the duty of any person authorized to order the dis-
bursement of assets of the organization, and his superiors,

to pay the restitution from assets of the organization under
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37 his control. Failure to do so renders a person subject

38 to an order to show cause why he should not be confined.

39 - (e) An order to pay restitution constitutes a

40 judgmentArendered in favor of the State gﬁd following a

41 default in the payment of restitution or any installmént

42 thereof, the sentencing court may order the restitution to

43 be collected by any method authorized for the enforcement

44 of other judgments fof money rendered in favor of the State.
COMMENT

The provision establishes provisions for nonpayment of a
restitution order. They are identical to those enacted for non-
payment of fines except that the victim is given a greater role
in the process. As in cases of nonpayment of fines, once the
fact of nonpayment is proved, the defendant has the burden to
show thdt nonpayment is a result of his inability to pay or
obtain funds to do so.

Subsection (e) makes applicable to a restitution order,
the procedures available to collect money judgments rendered in
favor of the State. These procedures usually give the State
higher priority to a debtor's funds than would normally be given
to a private party. This seems appropriate because the restitu-
tion order includes not only a compensatory element but is also
part of the sentence imposed for the criminal offense.

1 SECTION 3-604. [Victim's Compensation.]

2 (a) Whenever a victim is paid by a crime victim's

3 reparation fund for loss arising out Qf a criminal act,

4 the fund is subrogated to the rights of the victim to any

5 restitution ordered by the court and to any funds paid into
6 a trust in lieu of a fine to satisfy civil édgments

/
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7 (b) The rights of the crime victim's reparation

8 fund are subordinate to the claims of victims who have

9 suffered loss arising out of the offenses or any trans-

10 action which is part of the same continuous scheme of crim-
11 “inal aétivity.

COMMENT

This section coordinates payments to, victims under a
restitution order with payments by any public victim's com-
pensation act. States without a victim's compensation fund
may wish to remove this provision unless there are local funds
that provide victims with compensation. Subsection (a) gives
the fund a right of subrogation against any order of restitution
to the extent the fund has paid the victim. Because of the
length of many criminal proceedings, it may be appropriate for
a fund to compensate the victim immediately. This subsection
provides the fund with an incentive to do so rather than teo wait
to.see if-@ny, money is paid under a restitution order.

Subsection (b) speaks to the problem of multiple victims
and: their reiationship to restitution and a victim's compensa-
tion fund. The section gives victims priority over the fund in
collecting funds from the defendant. Thus the subrogation right
granted in subsection (a) is subordinate to the claims of other
victims seeking restitution from the offender.

SECTION 3-605. [Civil Actions.]

(a) This Act does not limit or impair the right
of a victim fo sue and recover damages from the offender
in a civil action.

(b) The findings in the sentencing hearing and
the fact that restitution was required or paid is not

admissible as evidence in a civil action and has no legal

Lo N O v NN

effect on the merits of a ¢ivil action.
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9 (c) Any restitution paid by the offender to the
10 victim shall be set off against any judgment in favor of
11 the victim in a civil action arising out of the facts or
12 events which were the basis for the festitution. The court:
13 trying the civil action shall hold a separate heafing to
14 determine the validity and amount of any set-off asserted

" 15 by the defendant.

COMMENT

This section coordinates payments to victims under a resti-
tution order with potential civil suits based on the same event.
Although receiving restitution doesnot prevent the victim from
bringing a civil action, amounts paid to the victim are set off
against any award. This prevents the victim from receiving
double recovery and the defendant from paying for the same loss
twice.

Subsection (b) insures that the.judgment in the criminal
proceeding that restitution is appropriate and the findings
based thereon are not admissible in any civil litigation. The
burden of proof at the sentencing hearing and the procedures
applicable thereto including the type of evidence that can be
considered is more flexible and less restricted than in civil
litigation.

The last sentence in subsection {c) requires a separate
hearing to determine the validity of any set off, This is to
prevent the fact that restitution has been ordered from influ-
encing the determination of liability or damages in the civil
case.
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ARTICLE 4
TREATMENT OF CONVICTED AND CONFINED PERSONS
PREFATORY -NOTE

Article 4 is the legislative embodiment of a prescriptive
code of ‘- treatment of offenders. It reflects an express assump-
tion of the philosophy that "a prisoner retains all the rights
of an ordinary citizen except those expressly or by necessary
implication taken from him by law.'" Coffee v. Reichard, 143
F.2d 413 (6th Cir. 1944). Accord, e.g., Morales v. Schmidt,

340 F. Supp. 544, 553-54 (W.D. Wis. 1%72); United States ex rel.
Wolfish v. United States, 428 F. Supp. 333 (S.D.N.Y. 1977) =
(opinion on motion for summary judgment). Cf. Procunier v.
Martinez, 416 U.S. 396 (1974); Bounds v. Smith, 45 U.S.L.W.

4411 (1977). It is a philosophy supported by many authorities,
and it is gaining increasing recognition by the courts. See
e.g., ABA Joint Comm. on the Legal Status of Prisomners,
Standards Relating to the Legal Status of Prisoners, § 1.1 and
Commentary (Tent. Dr. 1977) reprinted 1n 14 Am. Cr1m L. Rev.

377 (1977) [hereinafter cited as ABA Joint Comm.l; S. Kranz,

R. Bell, § M. Magruder, Model Rules and Regulations on Prisoners'
Rights and Responsibilities 1-4 (1977) [hereinafter cited as
Kranz]; Nat'l Advisory Comm'n on Criminal Justice Standards &
Goals, Corrections 17-21 (1973) [hereinafter cited as Nat’l
Advisory Comm'n].. It has, moreover, been enacted into law in
at least one state. Cal. Penal Code, § 2601 (West 1976) (a
confined offender is '"deprived of such rights, and only such
rights, as is necessary in order to provide for the reasonable
security of the institution in which he is confined and for the
reasonable protection of the public"). .

It
0

, . The legislative recognition that a confined person gener-
ally retalns the rights of a free citizen is by no means meant
to deprecate the legitimate interests of institutional security
ajid public safety. There is throughout Article 4 an affirma-

-tion that these security and safety interests are and must be

of paramount importance. Article 4 represents the view that
securliy and safety can be maintained consistent with the treat-
ment of confined persons that is mandated or encouraged in the
vallous sections. Thus, the Article describes a just--and safe--
correctional system in which attention is paid to the societal
interest in humane treatment of confined persons as well as to
the personal interests of confined persons themselves in the
treatment provided them. By so describing the system, it is
believed that society will more nearly achieve the goal of every
correctional system-~to return to society confined persons who
will adjust to the outside world and not recidivate. As was
stated by -the ABA Joint Committee: o
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Virtually all prisoners will someday be released
to a society in which . . . they will daily be
required to make choices and exercise self-
restraint. If our institutions of confinement
do notreplace self-restraint for compelled re-
straint, and encourage choice rather than rote
obedience, released prisoners will continue to
be unable to deal with the ''real" world.

ABA Joint Comm. at 418-19.

Provision of rehabilitative programs and services is man-
dated throughout the Act. See e.g., Section 2-105 supra. It
is intended that confined persons will be encouraged to avail
themselves of opportunities presented by these programs and
services. And many of the provisons are clearly drafted to
provide incentives to confined persons to foster their parti-
cipation. See e.g., Sections 4-801 to 4-816 infra. Forced
rehabilitation of offenders is, however, rejected as both
denigrating to the individuals involved and not productive of
long-term results. See e.g., ABA Joint Comm., §§ 3.4 and 5.7
and Commentary; Nat'l Advisory Comm'n Correc. Std. 2.9 and
Commentary.

Part 1 contains a delineation of themost important of
the protected interests that are retained by confined persons.
Some of these interests, such as, for example, medical treat-
ment and physical exercise, address basic needs. Other pro-
tected interests, such as access to the courts, law libraries,
and legal assistance, reflect, to a large degree, what has
already beenmandated by the courts. The protected interests
in Part 1, however, extend beyond basic needs and court man-
dates and include free-citizen rights whose extension to con-
fined persons is consistent with safety and security. Part 2,
by creating the office of correctional mediator, provides one
method to relieve tensions and mediate disputes within facil-
ities. Part 3 requires the adoption of grievance procedures,
another method to relieve tensions and permit a dialogue for
change--when change is necessary-- within facilities. Part 4
deals with the assignment, classification, and transfer of
persons in the custody of the department. These decisions have
a substantial impact on the lives of confined persons; this
Part describes procedures by which these decisions must be
made. Part 5 deals with discipline within facilities. It
prescribes a code of punishment proportionate to the serious-
ness of the offense and affords some degree of due process
protection to the confined person charged with a disciplinary
infraction. Part 6 deals with programs putting confined per-
sons at risk. It reflects the belief that:informed confined-
persons consent is possible in a correctional setting that
eliminates parole, earned good time, and coerced rehabilitation,
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and that provides real earning capacity to confined persons so
that they have sources alternative to experimentation by which
to obtain funds. Part 7 provides for implementation, on a
limited basis at least at first, of a voucher program. The pro-
gram is intended to 1ncrease1ﬂm=number and effectiveness of
programs offered confined persons and to encourage confined
persons to take full advantage of such programs by permitting
them to choose those programs in which they will participate.
Part 8 provides for the employment of confined persons at "real"
wages and in a realistic work environment. It encourages pro-
vision of a full panoply of employment and vocational training
opportunities and, in moving towards a goal of full employment
for confined persons, permits employment of confined persons

by private enterprise and payment of competitive wages. Part 9
deals with compensation for work-related offender injuries.
Part 10 deals with the collateral consequences of a conviction.
It adts to restore to ex-offenders those rights abridged by
conviction or confinement and to protect him from employment
discrimination when the ~2mployment he seeks is not directly
related to the offense for which he was convicted.
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14
15
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17
18
19
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ARTICLE 4
' TREATMENT OF CONVICTED AND CONFINED PERSONS

PART 1

PROTECTED INTERESTS AND TREATMENT
OF CONFINED PERSONS

SECTION 4-101. [Definitions.] As used in this Part,

unless the context otherwise requires:

(1) "clergyman'" means a minister, priest, rabbi,
accredited Christian Science Practitioner, or other similar
functionary of a religious organization;

(2) '"cZontraband'" means a weapon, controlled
substance, escape plan, or material which may not be law-
fully possessed by the general public;

(3) "intercept' means to infentionally read a
written communication or to intentionally hear an oral or
recorded communication;

(4) '"medical care'" means the diagnosis and
treatment of physical, dental, or mental health problems;

(5) ‘"prohibited material" means material that
the director classifies as prohibited material pursuant to
this Act;

(6) "reading material'' means a book, a single
copy or subscription to a periodical, magazine, newspaper,
newsletter, or pamphlet, whether or not reproduced by a

printing press, or material that qualifies for second-class
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mailing privileges.
(7) "written communication' means a communi-
tion which is fixed in a tangiblé medium of expression; and
(8) !'"scanner'" means a metal detector, X-ray
machine, fluoroscope, or other non-intfﬁSive method used to

detect the presence of particular substances.

COMMENT

The definition of "clergyman" is taken from Uniform Rules

of Evidence, Rule 505 (1974).

The definition of "scanner" is intended to include' animals

trained to detect the presence of controlled substances.

w

un

11

12

SECTION 4-102. [Protected Interests; General

Provisons.]

(a) Whenever this Act specifically provides a con-
fined person with a "protected interest," the director shall
take appropriate measures to preserve and facilitate the
full realization of that interest.

(b) The director may suspend or limit the real-

ization of a protected interest otherwise provided by
this Act during an emergency in a facility or part
of a facility if the director finds that unusual conditions

exist in a facility that imminently jeopardize the safety

of the public or the seéurity’or safety within a facility
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34

and that extreme measures are necessary. The director

~shall rescind the suspension as soon as the emergency is

over and, within 30 days after the emergency is over,
submit to the Governor a written report describing the
nature of the emergency and the measures taken.

(c) Consistent with the provisions of this Part

‘that specifically require or prohibit the pefformance of

an act by the director, the director may adopt measures
that:

(1) 1limit the full realization of a protected
interest if the measures are designed to protect the safety
of the public or the security or safety within a facility; and

(2) regulate the time, place, and manner of
the realization of a'protected interest if the measures are
designed to assure the orderly administration of a facility.

(d) Whenever the director adopts measures pursuant
to subsection (c), they must be:

(1) designed to create no greater restriction
on the protected interest than reasonably necessary to
accomplish the purpose for which they were adopted; and

(2) adopted in acéordance with the procedures

established for the adoption of rules.

COMMENT

This section generally obligates the director to facilitate

the realization of protected interests by confined persons and
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describes those circumstances in which the director may suspend,
limit, or regulate the enjoyment of protected interests.

Subsection (b) permits the director to suspend realization
of protected interests during an emergency in a facility if neces-
sary for safety or security and that he file a written report with
the governor within 30 days after the emergency. The requirement
of a written report to the governor allows an independent evalua-
tion of whether, in fact, an emergency situation existed, the
events leading to the emergency, and the measures 