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Preface 

This Technical Issue Paper, prepared by the Institute for Advanced 

Studies in Justice, addresses the legal issues involved in adult probation. 

The material in this paper is divided into four sections: 

Section 1 focuses on the development of the laws of probation. 

Attention is directed to the common law origins of probation, and the 

statutory evolution of probation in the states of Massachusetts, Cali

fornia, Ohio, and Illinois, and the federal system. 

Section 2 is a synoptical compilation of probation laws which sum

marizes in a general way the statutes pertaining to the fifty states, the 

District of Columbia, and the United States, and t~e·fuo~el probation 

statutes. 

Section 3 presents an analysis of statutory and case law relating to 

various issues in adult probation. The purpose of this analysiS is to pro

vide probation administrators with a legal analytical framework within 

which to assess the relative attributes of the laws governing probation ad~ 

ministration within any given state or jurisdiction, in comparison with 

other jurisdictions and the model codes and standards. 

Section 4 provides bibliographies of legal articles relating to 

various aspects of adult probation, annotated leading cases on issues in 

adult probation, and model standards and legislation regarding adult pro

bation. 
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DEVELOPt1ENT OF THE LA~J OF PROBATION 
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DEVELOPMENT OF THE_LAW OF P..ROBATION 

liThe indictment against Jerusha Chase was found at the 
January term of this court, 1830. She pleaded guilty to the 
same, and sentence would have been p\~onounced at that time, 
but upon the application of her friends, and with the consent 
of the attorney of the commonwealth, she was permitted, upon 
her recognizance for her appearance in this court, whenever 
she should be called for, to go at large. It has been 
sQ~etimes been practised in this court, in cases of peculiar 
interest, and in the hope that the party would avoid the 
commission of any offense afterwards, to discharge him on 
a recognizance af this description .. The effect is, that no 
sentence will ever be announced against him, if he shall 
behave himself well afterwards, and avoid any further 
violation of the law". 
Co~onwealth v Chase (Boston Mun. Ct. 1831) 1 

I. Introduction 

A. Focus of Study 

This opinion by Judge Peter Oxenbr;dge Thatcher, judge of the 

Municipal Court in Boston, is one of the earliest cases recorded that 

demonstrates the judicial desire for leniency in certain crimina1 cases 

which led to the development of probation as we know it today. The 

Massachusetts Legislature recognized the legitimacy of this judicial 

alternative to incarceration by passing ,the first probation law ih the 

U.S. during its 1878 session. 2 The Act provided for the appointment of 

a salaried probation officer for the courts of Suffolk County and 

prescribed his duties. 

Vermont followed Massachusetts by passing a probation law in 1898. 3 

Rhode Island was the third state to enact a probation statute. By 1910, 

nineteen states had passed laws creating adult and juvenile probation. 

By 1921, 28 states had such laws for adults and 46 had juveni1e probation 

laws. 4 Today, all of the states and the federal system have an adult 

probation law. S 
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Why was this new method of correctional treatment accepted so 

rapidly by the states and the federal system? This analysis will fo:us 

on the influences that led to the enactment of probation laws in four 

states - Massachusetts, Ohio, California, and Illinois - and the federal 

system. Reasons for the passage of their different laws will be explored. 

The evolution of the probation statutes in each of these jurisdictions 

will also be traced. The influence of the judicia,ry and other groups, 

such as probation officer associations, will be highlighted. Particular 

attention will be focused on statutory innovations in the field of 

probation - for example, shock probation in Ohio and probation subsidy 

in California. 

This case study approach to the development of the law of probation 

illuminates some of the most important 'Issues that have developed in 

probation law. Who should control the administration of probation-

the judiciary or the executive branch? Should probation be administered 

locally or on a state-wide basis? Who should be the innovators in 

probation - the courts or the leg'jslature? These issues and others will 

be examined. 

Before proceeding to an analysis of the individual states and the 

federal system, the common la' .... origins of probation will be outlined. 

Judicial decisions on the power of the courts to suspend sentence 

indefinitely were the forerunners of modern probation law. 

-3-
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8. The Common Law Origins of Probation 

1. "Benefit of Cl ergy" 

When English law punished felonies by death, the doctrine of 

"benefit of clergy" was fashioned to afford escape. In the early 

Middle Ages, ordained clergy accused of a crime could avoid trial ;n 

the King's Court by claiming the privilege. 6 Trial by a church court 

meant escaping the death penalty and being sentenced to a mild form 

of punishment. 

The IIbenefit of clergyJ' was extended by Engl ish statutes to peers 

and to cOlffiloners who could establish themSE!lves as II clerks ll by proving 

that they could read.? It eventually became a fiction; the clerk of 

court reported legit ("he reads ll
) although the accused could not read, 

and, unless the judge considered the circumstances to be aggravated, the 

punishment was avoided. 8 The American colonies adopted the practice of 

IIbenefit of clergy". The British soldiers convicted after the Boston 

Massacre escaped the death penalty through claiming the privilege. 9 

The uneven application of "benefit of clergy" led to its abolition 

in several states after the adoption of the Constitution. 10 Massachusetts 

abolished it by statute in 1784 and the U.S. Congress made it 

inapplicable to crimes punishable by death in 1790. 11 Its importance 

for the development of the law of probation was twofold. "Benefit of 

clergy" recognized that a delay of sentence with opportunity to argue 

for a lesser punishment was valid under the law'. The intercession of a 

bishop's clerk advising the court as to the right of the accused to claim 

the privilege foreshadowed the intervention of the probation officer in the 

sentencing process. 12 
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2. Judicial Reprieve 

Since appeals or new trials were not permitted under the common 

law, a judicial practice known as reprieve was developed to avoid the 

execution of sentence. 13 The reprieve was a suspension of judgment or 

its execution to allow the defendant a chance to apply to the crown for 

a conditional or absolute pardon. Blackstone, in his Comme~taries, 

made it clear thctt the: reprieve was only of a temporary power. 14 

However, its value to the development of probation law is important' 

in that it provided the common law basis for the judicial right to 

grant suspended sentences. 

3. Recognizance 

This practice evolved in England in the fourteenth century. It began 

as a measure of preventive justice, involving a pledge by a person not 

yet convicted, but thought likely to commit a crime, that he would 

"keep the peace. 1I1S Sureties or bail \'Iere usua11y re~u;red, and the 

person who stood surety had the power to return the offender to court 

if he committed an offense. This method of assuring good behavior was 

extended to persons charged with or convicted of misdemeanors. 16 

Instances of its practice can be found in the records of the American 

colonies. 17 

.. 5 .. 



II. Massachusetts: The Evolution of the First Statutory System of Probation 

A. Judicial Recognizance: The First Step Towards_a Probation System 

After the abandonment of llbenefit of clergy", judqes in_ MassachlJsj::Itts 

developed doctrines from the law of recognizance to alleviate the lot 

I 
I 
I 
I 

of convicted offenders during the t1bloody period of criminal administration." l8 I 
Judge Thatcher, whose opinion was quoted in the introduction to this study, 

was a leader ;n this field. Influenced by the ideas of penal reformers 

such as Beccaria, the English Lord Romil'y, and Bentham, he applied the 

law of recognizance repeatedly to avoid imprisonment for minor offenders. 19 

His famous decision in the Chase case, approving of the practice of 

recognizance, was upheld by the Massachusetts Supreme Judicial Court, 

although the Chief Justice's opinion has been lost to history.20 

Judge Thatcher's opinion in the Chase case was significant in that 

it also explained the unique Massachusetts procedure for suspending 

sentence under recognizance after a finding of guilt. This procedure 

applied in Massachusetts courts when by reason of extenuating circumstances 

or sufficient reason, justice did not require an immediate sentence. 

Instead, with the consent of the defendant and the prosecutor and under 

conditions which the court imposed, the indictment could be laid lion 

file." 21 This is the first formulation of the theory that courts have 

an inherent power to suspend sentence. 

When the commissions entrusted with the task of recommending the 

first general revision of Massachusetts statutes were formed, they extended 

the power to suspend sentence by recognizance to the lower courts in 

Massachusetts - the magistrates' courts. They explained their reasoning: 

-6-
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"When such sureties can be obtained, it can hardly 
fail to operate as a powerful check upon the conduct of the 
party, who is thus put upon his good behavior. And if his 
character and habits are such that no one will consent to be 
sponsor for him, it must forcibly impress on his mind the value 
of a good character ..• ,,22 

This evidences a recognition on the part of t~e commissioners that 

more than mercy was involved in recognizance. Years of practice had 

proved that it could bear fruit in the permanent reclamation of offenders. 

This law expanding recognizance was passed in 1836. 23 

Additional statutes regulating the use of recognizance were passed 

in 1865 and 1869. None of these laws appear to have been considered 

as creating a power of release for the judiciary, but simply regulating 

its exercise. The Massachusetts Supreme Court confirmed this in their 

case of Commonwealth v Dowdican's Ba~l.24 The court held that the 

practice of "filing" a case was 'egitima~:) and that a defendant who 

violated the conditions of his release could be summoned into court 

for imposition of his sentence. The justice found the basis for this 

ruling in "common practice in this COOll11onwealth" recognized in the 

1865 and 1869 statutes. 

The enlightened legal thought of the Boston judges received further 

support from the help of a Boston shoemaker - John Augustus. Beginning 

in 1841, he asked the judges of the Boston police court to allow him to 

stand "bail" under the recognizance practice for offenders which he 

believed he could rehabilitate. Through his efforts, more than two 

thousand adult and juvenile offenders were released on recognizance. 25 

Through his efforts and those of other volunteers, the utility of 

recognizance in rehabilitating offenders was proved. 

-7-



B. The First Statute in l87a 

In addition to the judicial practice of recognizance and volunteer 

efforts in implementing it, the legislature had begun to recognize the 

validities of alternatives to incarceration. In 1869 an act was passed 

that provided fo~ notice to be sent to the State Board of Charities whenever 

a child was to be committed to an institution. The State Board noted 

in its report of 1878 that it had received notice in 17,000 complaints 

against juveniles and had recorded that some 4,400 juveniles had been 

successfully placed on "probation.126 

The tenn IIprobationll had been used by John Augu~tus to describe 

the court release and supervision of an of·fender. It was derived from 

theological use in the Massachusetts area. The word was used to connote 

a trial period when the offender had been enjoined to commit no evil.
27 

The public in Massachusetts was ready to accept probation. John 

Augustus and the State Board of Charities had shown the value of 
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supervised efforts at offender rehabilitation. The power of the courts I. 
to release offenders under "filing" and recognizance was established. 

It remained for the legislature to establish a system. 

The first probation law was passed by the legislature and enacted 

by the governor in 1878. 28 The bill was passed largely through the efforts 

of an Irish immigrant from Boston, Senator Michael J. Flatley. Elected 

in 1877, he was assigned to the committee on prisons. He opposed the 

cruelties and hardships of prisons and introduced bills to better the 

:treatment of inmates. In arguing for the probation bill which he introduced 

in the senate, he said that he knew many who personally would respond . 
29 

favorably to the supervision provided in the measure. It was passed 
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by both houses with one small amendment in the senate to clarify the 

consequences of probation failure. Nothing in the record discloses 

opposition or even much discussion of the law. 3D 

The Act required the mayor of Boston to appoint from the police 

force or the citizens at large a suitable person to investigate persons 

tried in the city's courts and to recommend probation for persons amenable 
31 

to reform. This person was charged with visiting offenders placed on 

probation and rendering them assistance. He was under the general control 

of the chief of police and had the power to revoke probation and bring 

the offender before the court for imposition of sentence. 

This probation law was the first passed in the United States. It 

is notable for its exclusions as well as its inclusions. First, it did 

not define probation. Secondly, it created no new power in the courts 

to place offenders on probation nor did it limit any existing power. 

It did not prohibit the use of probation by limitations such as age, 

past offenses, or other factors. 

-9-
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I 
C. Statutory Evolution of Probation in Massachusetts: I 

The Development of a St!tewide System Administered at the Local Level 

The experiment with probation was extended further by the legislature 

in 1880 when it enacted a law permitting all cities and towns in the state 

to appoint probation officers. 32 The act gave the power of appointment 

to mayors and selectmen of cities and towns. The same duties were required 

of these officers as those delegated to the Boston officer. The passage 

of the act resulted from a favorable evaluation of the probation experiment 

in Boston by the Massachusetts State Board of Commissioners of Prisons. 

Their report, recommending a statewide system of probation officers, was 

presented to the legislature with the bill that resulted in the 1880 Act. 33 

Few towns or cities exercised this power. A lobbying effort by 

the Prison Association resulted in a further act which was passed in 1891. 34 

The new act, which was drafted by the Secretary of the Board of 

Commissioners of Prisons, transferred the power to appoint officers 

from municipal authorities to the judge in each municipal, district, and 

police court. It also made the appointment of one probation officer 
35 for each court mandatory. The new act also retained the provision 

of the 1880 Act requiring probation officers to report monthly to the 

Commissioners of Prisons. The beginnings of a statewide system of probation 

were completed in 1898 when the legislature authorized the sUPerior courts 

(trial courts of general jurisdiction) to appoint probation officers. 36 

These statutory enactments again failed to give the court any 
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extension in their power to grant probation. But they did result in the I: 
transfer of the power to appoint officers from the executive branch of 

local government to the judiciary. The first legislative development 

which affected the power of the courts to grant probation occurred in 1900. 
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A new legislative act provided that the lower courts might first impose 

sentence and then suspend its execution for a term of probation. 37 

However~ the legislature did not interfere with the time-honored practice 

of suspending the imposition of sentence by "filing." 

The next major legislative development occurred in 1908 with the 

establishment of a coordinating agency to establish standards and bring 

about cooperation among the scores of courts and their probation officers. 

The 1908 Act called for a Commission on Probation to be appointed by the 

Chief Justice of the Superior Court. 38 The Commission was to prescribe 

the form of all reports from probation officers; to make rules for the 

registration of reports and for exchange of information between the 

courts; to provide for such organization, coordination, and cooperation 

of the probation officers as might seem advisable; and to promote coordination 

;n probation work. Shortly after it was established, the Commission 

published a probation manual with statutes related to probation practice. 39 

It later established a central records file on all criminal prosecutions 

in the state for the use of the various courts. 40 

The next great legislative milestone was the act of 1956 which 

provided for a degree of central regulation over what is essentially a 

locally administered service within the judiCial branch of government. 

Following a 1955 riot ;n the old Charlestown State Prison, the governor 

appointed a committee of nat;onallY-known-penolog;sts -to study and make 

recommendations covering all phases of correction in the commonwealth. 

As a result of the committee's recommendations, the legislature enacted 

Chapter 731, Massachusetts Acts of 1956, with regard to the probation service. 

The successor to the Probation Commission, the Board of Pr'obation, 

was abolished. In its place was established a Commission on Probation made 

-11-



up of the Chief Justice of the Superior Court, the Chief Justice of the 

Boston Municipal Court, the Chief Justice of the District Courts, and 

two members appointed by the Chief Justice of the Supreme Judicial 

Court. The Committee appoints a Commissioner of Probation for a six 

year term. The Committee, in consultation with the Commissioner 

establishes standards for the appointrnent of probation officers, hears 

appeals in the qualification of probation officers, fixes salary schedules 

for probation officers, and maY,upon the recommendation of the Commissioner, 

recommend diSCiplinary action against officer's. No probation officer 

may be removed, demoted, or discharged by a court without a hearing 

before the Committee. 

The Commissioner of Probation has executive control and supervision 

of the probation service under the 1956 Act. He approves all appointments 

of probation officers as meeting the Committee's standards, supervises 

the probation work in all courts, establishes standards for probation 

work, and provides consultation services to the various probation 

departments. The Commissioner is also authorized to conduct training 

for probation personnel and to conduct research studies related to 

probation. 

The new Committee on Probation established minimum standards for 

probation officer qualifications in 1956 and a salary scale in 1957. 41 

These have been updated since then. 

-12-
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D. Summary 

Legislative enactment of probation law in Massachusetts followed 

judicial innovations. The legislature never seriously limited the 

claimed power of the courts to grant probation. After a decade of 

executive control of the appointment and administrative power in probation, 

this function was given to the courts who had started probation. 

The only limitations which the legislature has placed on the 

courts are restrictions regarding the type of offender who can be placed 

on probation. Irr 1926~ the legislature excluded offenders who were 

convicted of a previous felony from consideration for probat;on.
42 

Subsequently, in 1934 and 1939, the legislature prohibited a sentence 

of probation for persons sentenced to death or life impr"isonment, 

commission of a felony while armed, or a second conviction while 

driving under the influence~3 Persons convicted of illegal voting 

or a second narcotic offense were later excluded by the legislature 

from probation.
44 

The current proposed criminal code for Massachusetts would make 
- ~ -- - - - -- . - .... ~.- -"~-- .. - -

several significant changes in probation. Proposed Section One would 

expressly provide statutory authority for suspending the imposition 

of sentence. 45 This would be the first statutory grant of this power 

to the courts, althol.lgh these courts have long exercised 'it"; -"the st"atute 

also limits the use of probation to the provisions contained in the 

chapter. 
In accordance with provisions outlined in the American Law 

Institute's Model Penal Code, several other changes are contemplated 

by the proposed criminal code. These include a provision for split 

-13-
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sentences of imprisonment and probation, standards to guide judge1s 

discretion in sentencing, guidelines on conditions imposed during the 

probation term, and limits on the length of probation. 46 These 

proposed additions would significantly change the content of the law 

by legislative fiat. 
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III. THE FEDERAL PROBATION SYSTEM: THE DEVELOPMENT OF A NATIONAL 
PROBATION SYSTEM 

The Massachusetts legislature was followed by a number of other 

states in the establishment of a probation system. But not until 1925, 

when 30 states had already passed probation laws for adults, was a 

Federal probation law enacted. Prior to that, federal judges had 

developed methods similar to that of state judges to a1leviate the 

rigid harshness of the criminal law. Federal jUdges are known to 

have suspended sentences in Massachusetts, Michigan, New Jersey, 

Pennsylvania, the Southern District of New York, Virginia, and West 

virginia. 47 In at least sixty districts in 39 states, this practice 

was followed until 1916. 

A. Ex Parte U.S.: The Killits Decision 

The power of the federal courts to suspend sentence encountered 

increasing disapproval from the Department of Justice.- _Attorney General 

George Wickersham was the exception. In 1909 he recommended enact~ 

ment of a suspension of sentence law and in 1912 supported in principle 

a probation law before a Senate committee. 48 

The first bills for a federal probation law were introduced in 

1909. In that year the New York Probation Commission prepared a bill 

for introduction by Senator Robert L. Owen of Oklahoma. It provided 

for suspension of sentence and probation for any federal offense except 

treason, murder, rape or kidnaping and for probation officers to be 

appointed by each judge, with compensation not to exceed $5 per diem.
49 

The bill had little success; although it was introduced in the Senate 

and the House during succeeding sessions, no action was taken. 

-15-



Part of the problem in passing a federal probation law lay in 

opposition from the Department of Justice. The power to suspend sen

tence, established in Massachusetts and other state courts, was 

criticized as an infringement of the executive pardoning power by 

various Attorneys General. 50 In 1915, Attorney General T.W. Gregory 

initiated a campaign against the purported power of federal judges 

to suspend sentence. The United States Attorneys were instructed 

to oppose suspension of sentences in their various districts. 

The issue was resolved by the Supreme Court in Ex Parte United 

States - the Killits decision. 51 Judge John M. Killits of the Northern 

District of Ohio had suspended, "during the good behavior of the 

defendant," the execution of a sentence of five years. The defendant, 

a young clerk who had embezzled funds from Toledo bank, had made full 

restitution for his offense and the bank did not desire to prosecute. 

The U.S. Attorney sought a writ of mandamus with the Supreme Court, 

asking that the judgement be vacated as "beyond the powers of the court." 

Judge Killits, as respondent, filed his answer on October 14, 1915. 

He argued that the power to suspend sentence had been exercised "from 

time out of m;nd~l by federal judges. This power, he suggested, had 

been accepted by the Department of Justice for years. In the absence 

of a federal probation law, this provided the only amelioration to an 

arbitary system of crimina.l justice. His arguments, suggesting that 

a power to suspend sentence arose from practice, strongly resembles 

those of Judge Thatcher in the Boston Municipal Court. 

The Supreme Court resolved the issue on December 4, 1916. The 

court ruled that the courts had no inherent power to suspend sentence 

indefinitely and "that the right ... to continue a practice which ;s 

-16-
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inconsistent with the Constitution since its exercise in the very 

nature of things amounts to a refusal by the judicial power to 

perform a duty resting upon it and, as a consequence thereof, to 

an interference with both the legislative and executive authority 

as fixed by the Constitution.,,52 

The reasoning of the Massachusetts courts and other state courts 

finding a basis for the power to suspend sentence and grant probation 

was found unsound. The Supreme Court rejected the finding ;n 

Commonwea lth v. Dowdi can by the Mass achusetts Supreme Court. "Layi ng 

a case on fi 1 e," it was reasoned, had no bas i sin the common 1 aw; 

only the legislative recognition of the practice sanctioned its use. 53 

The ruling was limited to the federal court system. However, the 

right of state courts to suspend sentence remains a major issue. In 

1971, the Supreme Court of Idaho found not only that the courts have 

an inherent power to suspen~ sentence; the legislative may not deprive 

the courts of that power. 54 

The Kil1its decision had immediate reprecussions upon the 

federal system. Nearly 2,000 persons were at large on judicial 

suspended sentences in 1916. 55 President Wilson signed two proclama

tions granting amnesty and pardon to most of these offenders in 1917. 

The struggle for federal probation legislation was renewed. 

B. The First Federal Probation Law: The Conflict Between Justice 
and the National Probation Association 

When the Kil1its. case was decided, several bills on probation 

were pending before the House Judiciary Committee. At the request of 

the Committee, Congressman Carl Hayden of Arizona introduced a com

promise bill. It provided for suspended sentences and probation, but 

had no provisions regarding probation officers. It was passed by both 

the House and Senate on February 28, 1917. President Wilson, on 
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the advice of Attorney General Gregory, allowed the bill to die by 

IIpocket veto. 1I56 

This defeat of the probation bill was followed by the American 

entry into World War I. Congress was preoccupied with wartime measures, 

including prohibition. When this amendment was passed and became 

effective in 1920, great numbers of new offenders were brought into the 

district coutts. Congressman Andrew J. Volstead of Minnesota, chairman 

of the Judiciary Committee, was opposed to any bill which would interfere 

with the Prohibition Law which he had authored. 

In 1920, Congressman Augustine Lonergan of Connecticut introduced 

a new bill on probation. 57 It provided for the suspension of sentences 

and probation and also authorized the appointment of probation officers 

through competitive Civil Service examinations. Senator Calder of 

New York introduced a similar bill in the same year. A small committee 

was organized by the National Probation Association to support these 

bills. 58 

On March 8, 1920, a group of representatives from the National 

Probation Association met with one of the major opponents of the 

bill - Attorney General Palmer. Edwin J. Cooley, chief probation 

officer of the municipal courts of New York City, Charles Chute, 

President of the National Probation Association, probation officers 

from Washington, D.C., and others argued for a federal probation law. 

Their persuasiveness proved effective; on the next day, the Attorney 

General announced that he would use all of his influence to pass a 

federal probation law. 59 

However, strong opposition was met in the House Judiciary COlID1ittee. 

Congressman Longeran argued strongly for his bill, presenting letters 

of support from federal judges. Congressman Volstead and his 

supporters remained adamnant, and the bill was defeated. Three other 
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bills introduced in the House and two ;n the Senate on federal probation 

met the same fate with this Congress; all died in committee. 50 

After the expiration of Congressman Volstead's long term in 1923, 

there was renewed activity for the passage of a federal probation act. 

Charles Chute, the president of the National Probation Association, con

vinced Congressman George S. Graham of Pennsylvania, the new chairman of 

the House Judiciary Committee, to sponsor a bill providing for one salaried 

probation officer for each judge (H.R. 5195). Senator Royal S. Copeland 

of New York sponsored a similar bill in the Senate. The National Probation 

Association argued forcefully in hearings before both Judiciary committees 

in favor of the bill. Supporting letters from judges and U.S. attorneys 

were introduced before the committees. 51 

The Department of Just; ce succe'eded Congressman Vol stead as the main 

opponent~f a federal probation law. Attorney General Harry Daugherty 

was advised by his staff assistants to strongly oppose probation. One of 

them wrote a memorandum in 1924 characterizing probation as "part of a wave 

of maudlin rot of misplaced sympathy for criminals that is going over the 

country.1I52 On March 5,1924, Attorney General Daugherty replied to C(mgress

man Graham who had asked for comments on his bill. He opposed the bin on 

the grounds that it would protect the criminal class and encourage lawlessness. 

Daugherty also argued that since each federal judge would insist upon a 

salaried probation officer, the bill would be too costly for the federal 

government to bear. 53 

Despite opposition from the Justice Department~ the bi1l was received 

favorably. Many states had passed probation laws by this date, and there 

was an understanding of the value of probation as a form of individualized 

treatment. The federal prison system was unable to handle the high number 
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of commitments. 54 The economic advantages of probation, in its avoidance 

of imprisonment, were becoming apparent to the Congress. 

The bills introduced by Representative Graham and Senator Copeland 

were reported favorably, unamended. On May 24, 1924, Senator Copeland's 

bill was passed unanimously on its third reading. In the House, opposition 

to the Graham bill was bitter. It was attacked by Congressman L. Blanton 

of Texas. He led the southern "drys" in claiming that "all the wets were 

behi nd the bi 11 ."65 He and other prohi biti on supporters argued that the 

bill would allow judges to place bootleggers on probation. 

The National Probation Association put forth a major effort to aid 

the passage of the bill. The House leaders, prohibition lobbyists, and 

even President Coolidge were visited by Charles Chute and other members 

supporting the National Probation Association in its stand on the bill. 56 

A national telegram and letter campaign in support of the bill was organized 

by the Association. 

Despite continued opposition from the "drys", the bill was passed 

on its sixth introduction to the House. Congressman Blanton, who led the 

fight against the bill, was deserted by several of the other "dry" 

congressmen who had been convinced of the need for probation. The bill was 

then sent to President Coolidge. As a former governor of Massachusetts, 

he was familiar with the functioning of probation. Upon the advice of his 

Acting Attorney General, he signed the first federal probation law on March 

4, 1925. 67 Approximately 34 bills were introduced between 1909 and 1925 

to establish a federal probation system. 

The Act (Chapter 521,43 Statutes at Large 1250,1251) gave federal 

judges the power to suspend the imposition or execution of sentence and to 
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place the offender on probation under specified conditions for any period 

up to five years. Fines, restitution, or reparation could be made a con-
-

dition of probation. Each judge was allowed to appoint one salaried 

probation officer and other officers to serve without compensation. A civil 

service examination was required of probation officers. The Attorney 

General was put in charge of administering the federal probation system. 

C. From Civil Service to Judicial Appointment - Judicial Re~ction 
to the Act 

After passage of the Act, the Civil Service Commission developed 

standards for an open competitive examination for probation officers. In 

1927, two years after enactment of the Federal Probation Act, the first 

salaried probation officer was appointee. Eight probation officers were 

appointed by 1929. 68 

Dissatisfaction among _ federal judges resulted in a major change 

in the Federal Probation Act. .. "Q28, an attempt was made to amend the 

Act by doing away with the civil service provisions and giving judges the 

power to appoint more than one probation officer. This first met defeat, 

but on June 6, 1930, President Hoover signed an act amending the Federal 

Probation Law, 46 U.S. Statutes at Large 503-4. The amended act removed 

the appointment of federal probation officers from the civil service and 

allowed the court to hire probation officers. 69 More than one salaried 

probation officer per judge was allowed under the revised Act. General 

administrative control of the probation service, however, was left under 

the supervision of the Attorney General. He was allowed to investigate 

the work of probation officers, to make recommendations to the court with 

regard to their work, to collect statistical information on their work, and 

to formu1ate standards regarding federal probation. The Bureau of Prisons 
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was designated by the Attorney General as the agency to fulfill these 

functions. 

The extent of judicial opposition to the civil service concept for 

appointing probation officers was revealed in a 1933 survey. 133 judges 

were polled regarding salaried probation officers. Of the 90 responding, 

seventy-five percent were opposed to civ)l service apPointment. 70 

As in Massachusetts, the judiciary instituted practices to temper 

the severity of the criminal law that led to probation. After the Killits 

decision, the National Probation Association led the fight to return the 

power to suspend sentence and place offenders on probation to the federal 

judges. After the return of this power, the federal judges fought to control 

the administration of the probation system. As had occurred in Massachusetts, 

the power to appoint officers for the system was divested from the executive 

branch and given to the judges. 

The next important legislative development occurred in 1939. On 

August 7, ,President Roosevelt signed a bill creating the Administrative 

Office of the U.S. Courts. Probation officers, United States Attorneys, 

and marshalls were excluded from the Act and remained under the administrative 

control of the Attorney General. The first Director of the Administrative 

Office, Henry Chandler, brought the exclusion of probation officers to the 

attention of Chief Justice Hughes. He supported the Director in his view 

that probation officers, being appointed by the courts and subject to their 

direction, were a part of the judicial establishment and should come under the 

direction of the Administrative Office. 71 The Judicial Conference of the 

U.S. adopted this position. 

When legis1ative steps were taken to transfer the appropriation for 

the probation service to the Administrative Office, objections were raised 
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by the House Appropriations Committee. It was believed that the transfer 

would lead to a slackening in appointment qualifications for probation 

officers and neglect of the supervision of parolees. The Committee agreed 

to the transfer re1uctantly warning, in the words of Congressman Louis 

C. Rabant: 

"If proper attention is not given by probation officers to 
the matter of paroled convicts ... you may expect a move 
by me and other members of this committee to place this 
probation service back under the Department of Justice," 72 

On July 1, 1940, general supervision of the probation service came under 

the Administrative Office. A chief and assistant chief of probation were 

appointed by the Director of the Administrative Office. The last vestige 

of executive control over the probation service was gone. 

The Department of Justice acquiesced to this transfer of power for 

nearly 25 years. But in 1965, Justice bad a bill introduced to transfer 

the Federal Probation system back to the control of the executive branch. 73 

The Federal Probation Officers' Association and the Judicial Conference 

of the U.S. opposed the bill, and it and similar bills introduced in 

subsequent sessions died in committee. 74 

D. Development of the Federal Probation Service 

In 1932, 63 federal probation officers had 25,213 offenders under 

supervision. 75 TOday, 1663 officers supervise 64,135 offenders. 76 The 

growth in number of officers and persons under supervision resu1ted from various 

legislative enacWlents expanding the authority of probation officers and 

the sentencing alternatives of federal judges. 

As a result of the 1930 Act, the probation officers had at the request 

of the Attorney General taken over the task of supervising parolees. 77 In 

1932, through an amendment to the Parole Act, the probation officers were 

-?3~-__________ ~ ______ _ 



charged with supervising prisoners released prior to the expiration 

of thei r maximum tenn by earned "good time" - mandatory rel eases. 
-

Military parolees were added to the supervision caseload at the re-

quest of the Army and Air Force in 1946. The Federal Juvenile Delinquency 

Act added juvenile offenders to the caseload in 1938. 

In the early 1950's, the Youth Corrections Act (18 USC 5005-5026) 

required special supervision progress reports on youthful and young adult 

offenders sentenc.ed under its provision. In 1958, an indetenninate 

sentencing law for adults was passed (18 USC 5208-5209); it provided for 

the study and observation of adult offenders by the Bureau of Prisons., 

Courts turned to probation officers for assistance in evaluation and 

selection of offenders for such study. 

The Criminal Justice Act (1964) and the Prisoner Rehabilitation 

Act (1965) involved probation officers in verifying home furlough plans, 

evaluating work release proposals and cooperating with the Bureau of 

Prisons in these community programs. 78 The Narcotic Addict Rehabilitation 

Act of 1966 gave probation officers the responsibility for aftercare of 

released addicts. The Speedy Trial Act of 1974 (18 USC 3152 et seq.) 

created ten pretrial service agencies operated by the federal, probation 

service. The general functions of these agencies are to make bail recom

mendations, supervise persons on bail and assist them with employment, ' 

medical and other services designed to reduce crime on bail. 79 An act 

currently being debated by the Congress would establish a nationwide 

pretrial diversion program for federal offenders supervised by the pro

bation service. 80 

Administratively, the Judicial Conference Committee on the 

Administration of the Probation System has promulgated standards for the 
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probation system - in the areas of probation officer appointment qualifica

tions, the format of presentence investigations, and others. The 

Probation Division of the Administrative Office has worked for greater 

coordination throughout the system, the development of standardized 

practices, uniform policies and procedures, and the need for a system 

wide conciousness. 81 However, it is the individual federal judges who 

administer the federal probation system in all important aspects. 

The Government Accounting Office, in a recent survey of supervision, 

critized the Administrative Office for not establishing goals and 

standards for supervision and rehabilitation. Part of the reason for this 

failure was attributed to the fact that, "operationally the federal 

probation system is a federation of 91 different offices serving at the 

pleasure of the courts and independent individual interpretation of how 

best things should be done is the common solution." 82 

E. Summary 

The federal courts, following the lead of state courts, developed and 

adminstered the sentencing alternative of the suspended sentence. Opposition 

from the Department of Justice resulted in the famous and still controversial 

Killits decision denying the federal judges their claimed common law 

power. This required the Congress to take the initiative for the establish

ment of a federal probation service. 

The long legislative battle to pass a federal probation act 

culminated in the start of a small service under the authority of the 

executive branch. As in Massachusetts, the judges opposed executive 

interference in the system which they had developEd. As a result, absolute 

administrative authority over the probation system was given to the federal 
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judges. No act of Congress since 1940 has been passed to diminish this 

authority and establish a nationwide system for administering the pro-

bation service. 

IV. California: Developments in a Locally Administered System 

.1 
I 
I 

A. From Judi ci a 1 Practi ce to Statute: 1897 - 1923 I 
In 1897, the California Supreme Court in the case of People v. 

Patrick83 referred approvingly to the practice of state judges in sus- II 
pending sentence for selected offenders. The state Supreme Court stated I 
that a court could impose sentence when its imposition had been de-

ferred for various reasons. A state appellate court ruled more directly 

on this issue in 1908, when it held that the state judges had an 

inherent power to stay execution of a sentence, unless otherwise pro

vided by law. 84 Following the lead of Massachusetts and other state 

courts, the California judges were developing a comnon law form of 

probation. 

In 1872, the California legislature passed a law authorizing 

crimi na 1 courts surrmarily to hear II ci rcums tances whi ch may be properly 

taken into view either in aggravation or mitigation of the punishment, II 

in their discretion, upon oral suggestion of either party.8S The 

precedent for a probation law was established through the use of this 

statute. In 1903, following the model of the New York State Law passed 

in 1901, the state legislature authorized the courts to suspend the 

imposition of sentence in the case of any person over 16, if there were 

mitigating circumstances or if the interests of justice would be served. 86 

The judges could appoint an officer of a charity organization or any 

citizen as an unpaid probation officer. 
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The law was amended in 1905 to allow release on probation only 

after investigation and written report by a probation officer. The 

amendment also provided that judges of the superior court of a county 

were to appoint "seven discreet citizens of good moral character" to 

act as a probation committee. They in turn would appoint probation 

officers subject to the approval of the judges. 87 This was the beg;n

ing of a county system for the administration of probation that ,continues 

to today. 

In 1909, the restriction of probation to cases investigated by 

probation officers was modified to allow release on probation if 

circumstances in mitigation were produced. 88 A 1911 amendment to the 

law allowed the grant of probation not only upon the oral suggestion of 

either party but also on the court's own motion. The court was allowed 

to suspend either suspension or execution of sentences in all cases. 89 

Minor amendments were made ~':~· .. :en 1913 and 1917. 

In 1917, the office of adult probation officer was created in 

a selected group of counties. The officers were nominated by the proba

tion board and appointed by a majority of the judges of the county.90 

All counties received authorizations for adult probation officers in 1921. 91 

Juvenile court probation officers already appointed under the juvenile 

court act were designated ex officio adult probation officers except in 

the larger counties. Full-time adult probation officers were appointed in 

these larger counties. 

The higher courts in California recognized this exercise of 

legislative power, pre-empting judicial innovation in the field of pro

bation. In Ex Parte Slattery,92 the California Supreme Court indicated 

that although courts had a power to suspend sentence, the legislature had 



prescribed the form and method of exercising that power through the pro

bation statute. Subsequent decisions by the California Courts of Appeal 

referred to the statute "superseding" the inherent power of the courts 

to suspend sentence93 and stated that the authority of the courts to grant 

probation is "wholly statutory.,,94 These decisions fell in line with 

the legal theory advanced in Killits - that the right to suspend sentence 

and grant probation must be given to the courts by the legislature. 

B. The Narrowing of Judicial Discretion in the Exercise 
of Probation: 1923 - 1935 

Major amendments occured in 1923. Probation was excepted as a 

disposition for those convicted of murder, robbery, burglary, or rape by 

force and violence, where a deadly weapon was used or great bodily harm 

inflicted. 95 Repeat offenders who had pr~ViouslY been convicted of any 

of these offenses or public officials guilty .of extortion or embezzlement 

were excluded from probation. 

Amendments in 1927 and 1929 made further changes regarding 

eligibility for probation. The statute was changed in 1931 to return to 

the form of law passed in 1923. Conviction for any offense enumerated in 

the 1923 Act or receiv;ng stolen goods, theft, kidnapping, mayhem, escape 

from prision while armed, excluded probation. 96 Persons armed with a 

deadly weapon at the time of any offense or at arrest were excluded from 

probation. Persons previously convicted of any felony were ineligible for 

probation?? The legislature removed from the courts the large amount of 

discretion for using probation as a sentencing alternative that had been 

given in the 1903 Act. 

The legislature added to the list of excluded offenses by pro

hibiting probation for any offenders convicted of selling or possessing 
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with the intent to sell heroin in 1975. 98 The strict, exclusionary 

criteria enacted in the 1920's and 1930's remain in force today, with 

some modifications (eg. probation may not be granted to an offender with 

two prior felony convictions within 10 years, or one prior felony plus an 

instant conviction of a specified serious nature.) 

Administratively, California remained a county system of probation. 

Judges appointed probation officers upon the advice of the county pro

bation committee. A major legislative innovation affecting these county 

departments was enacted in 1965 - probation sUBsidy. 

C. California's Probation Subsidy Program - Background 
and Enactment 

A resolution was adopted by the 1963 session of the legislature, 

proposing that a statewide study of probation be undertaken. 99 The 

California Board of Corrections was asked to conduct this study to evaluate 

county probation services and make recommendations. After completion of the 

study in 1964, fifteen recommendations were made to improve probation 

services in California. The development of special supervision programs 

for probationers was one of these. 

The 1964 probation study urged that the state adopt a cost sharing 

plan to improve probation supervision services. The high cost of institu

tionalizing offenders was cited as a major impetus for passing a law that 

would increase the utilization of probation. State Aid for Probation 

Services legislation (Senate Bill 822) was passed unanimously by the 

legislature in 1965, and it became operative on July 1,1966. 100 

The Act allocated state funds to the various participating counties 

for the development of special supervision probation services. As specified 

in the legislative intent section of the Act, the intent of the subsidy 
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·1 
is "to increase the protection offered the citizens of the state to pennit I 
the more even administration of justice, to rehabilitate offenders, and to 

reduce the necessity for commitment of persons to state correctional 

institutions."lOl 

Participation by the counties was to be entirely voluntary. The 

subsidy program used a statutory fonnula to detennine a participating 

county's earnings. Earnings were to be based upon the county's reduction 

of adult and juvenile commitments to the State Department of Corrections 

and the Department of Youth Authority. The yardstick by which a 

county's earnings were to be computed was its own past commitment perfor

mance over a five year period beginning in 1959 and continuing through 

1963, or the two years 1962-1963, whichever was higher. This five year or 

two year average commitment rate was to remain a constant baseline 

commitm~nt rate for the county.l02 

The county's earnings were to be computed annually and paid by the 
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state. The responsibility for the administration of the subsidy program II 
was given to the California Youth Authority. The Prevention and Com-

munity Corrections Branch of the Youth Authority was charged with establishing II 
and enforcing standards for the program approved by the Board of Correction. 103 II 

D. Subsequent Amendments to the Probation Subsidy Act anp the 
Impact of the Program 

The number of counties participating in the probation subsidy program I 
increased from 31 in its first year of operation in 1966-1967 to 47 in 1975- II 
1976. Program earnings climbed from $5,675,815 in the first year to 

$22,068,210 in 1972-1973. These earnings decreased to $16,447,937 in 1975-

1976. 104 Probation subsidy units experimented with a wide variety of 

treatment approaches: individual casework, conjoint family counseling, 
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transactional analysis, small group treatment behavior modification, milieu 

therapy, reality therapy, job placement and training referral, therapeutic 

community substance abuse, and residential treatment. 105 In Spring, 1976, 

1,139 probation personnel were involved in special supervision programs. 106 

In accordance with the reporting section of the Act, the Youth 

Authority prepared a report to the legislature on the program's first two 

years. In addition to describing how probation subsidy worked, the report 

contained a number of recommendations for modifying the subsidy law. The 

proposed legislative changes had been developed in cooperation with a 

study committee composed of representatives from probation departments, 

State Assembly Office of Research, Depal'tment of Finance, Joint Legislative 

Budget Committee, police departments, and other interested groups.107 

Several of these legislative changes suggested in the report were 

enacted during the 1969 session of the legislature. The Act was broadened 

to include special supervision programs for adult misdemeanants and juvenile 

status offenders (children brought before the court for conduct which would 

not be a crime if performed by an adult - running away from home). There 

was an adjustment made to clarify which cases are chargeable to the county 

in computing the probation subsidy. The section governing provisions for 

reimbursement under unusual circumstances was changed to make it possible 

for a county to be considered for hardship if it earned any sum less than 

the sum paid the previous year. The legislature extended the life of the 

probation subsidy program, and required the Youth Authority to make periodic 

reports to the legislature on the results of the program. lOS 

During the 1971 legislative session, further changes were made in 

the probation subsidy law. Senate Bill 354 was introduced and passed. It 

,1 



made it possible for counties to use excess earnings for two succeeding 

fiscal years. Previously, counties were permitted to use excess earnings 

for one year only, which sometimes caused radical fluctuations in program 

size. The legislative change made it possible for counties to operate 

more consistent programs. Senate Bill 353 was also passed during this 

session. 109 

This amendment provided an adjustment in the payment table. This 

change was made to build into the payment table a method of compensating 

counties that had low commitment rates prior to passage of the subsidy 

act. Experience indicated that the original legislation did not adequately 

compensate those counties which had low commitment rates and it rewarded 

counties with very high commitment rates. Under the change, counties with 

a relatively low initial baseline commitment rate needed only to reduce 

commitments by 5% to reach the $4,000 statutory maximum per case, while 

counties with high initial rates needed to reduce commitments by as much 

as 25% to achieve the $4,000 figure. 110 

Further amendments were made during the 1972 legislative session. 

Assembly Bill 368 was passed. It broadened the concept of the program to 

make it possible for local law enforcement agencies to use the $2 million 

appropriation included in the bill for diagnosis, control or treatment of 

offenders. The sum of $150,000 was appropriated to carry out program 

evaluation studies of the probation subsidy program. Senate Bill 160 

made changes to prevent a double subsidy for the same court ward committed 

to juvenile ranches, homes and camps outside the county where he was 

adjudicated. Another change was made allowing the Youth Authority to adjust 

the dollar amounts in the subsidy payment by the Consumer Price Index 

rather than changes in the cost to the state for imprisonment. ll1 
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Has probation subsidy fulfilled the intent of the 1965 legislation? 

The latest evaluation conducted by the California Youth Authority indicates 

that several of the goals of the legislaturs have been achieved. It has 

resulted in a significant increase in the use of probation by state judges. 

By 1972-1973, the counties were earning over $20 million in subsidy 

payments, and commitments to state institutions had been reducecl by almost 
112 45 percent. 

Beginning in fiscal year 1973-1974, earnings began to decrease and 

commitments increase, a trend that has continued. Nevertheless, the goal 

of decreased use of state institutions continues to be achieved. Compared 

with the pre-subsidy baseline rate of 67.3 commitments per 100,000 popu

lation, the latest figures (fiscal year 1975-1976) indicate a c:orrmitment 

rate of 43.0 per 100,000. 113 The goal of decreased commitments has been 

met. 

The goal of rehabilitation of offenders has been met in part; reci

divism among clients on probation subsidy caseloads has proved no higher 

than that of incarcerated clients, and this was achieved at a lower cost. 

The legislative goal of a more even administration of justice has not been 

met. There is still a wide variation in comnitment rates in the Cali

fornia counties. 114 The probation subsidy ex?eriment is still being con

ducted by the California legislature. 

The partial success of probation subsidy as discussed above reflects 

the findings of California Youth Authority research. Howevet, in a pro

vocative study by Paul Lerman (Community Treatment and Social Control, 

Chicago, Illinois: The University of Chicago Press, 1975), the author 

examines the California experiment and provides evidence that probation 

subsidy actually produced lengthier institutional stays at the state level 
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and more frequent use of detention at the local level. Lerman also re

ports that subsidy resulted in an increase in fiscal costs for California 

corrections " ... by an appreciable amount on an annual basis after the 

initial year." 

Indiana, Michigan, Minnesota, New York, Pennsylvania, and Washington 

followed California in enacting probation subsidy laws affecting adult 

offenders. llS Subsidies have been enacted in other states regarding other 

correctional services. Twenty-three states had 41 programs subsidizing 

corrections in 1977. 116 The California legislature's example has been 

increasingly followed by other states. 

E. Summary 

Probation in California, as in Massachusetts and the federal systems, 

had its origin in the practices of a judiciary seeking alternatives to 

imprisonment. There was another parallel to the federal probation system; 

the California courts recognized legislative pre-eminence in the power to 

grant probation. Although this recognition followed the enactment of the 

probation statute, rather than preceding it as in the federal system, the 

results were similar. 

The legislature did give the California judiciary the power to 

appoint probation officers. As in Massachusetts and the federal system, 

this grant of administrative authority to the judges has given them 

powerful control qver the system. This influence in the county system of 

administering probation continues today. 

However, it was the legislature with the urging of the state Board 

of Corrections that developed the great innovation of the 1960's - probation 

subsidy. The passage of the Probation Subsidy Act was spurred both by 
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the legislative desire to save funds by avoiding incarceration and by the 

hope that it would aid rehabilitation. This experiment has inspired 

other state legislatures to take similar steps in probation and in other 

areas of corrections. 

-~I:;-
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V. Ohio: Legislative and Judicial Dev~l.QP.ments Leading to lIShock 
fl-robation" 

A. The Ohio Common Law Precedents for Probation and the First 
Years of the Statutory System 

Before the adoption of the probation statutes, the Ohio Supreme Court 

ruled in Weber v. State1l ? that "the power to stay the execution of a 

sentence, in whoic or in part, is inherent in every court having final 

jurisdiction in such cases, unless otherwise provided by statute." This 

decision in 1898 resembled similar decisions in other jurisdictions 

authorizing courts to suspend sentence and avoid imprisonment for certain 

offenders. But the Ohio courts followed a pattern similar to that of 

California; they recognized legislative pre-eminence in the development of 

a law of probation. 

The power to place criminals on probation was first given to the 

Ohio courts by the legislature in 1908. The law provided that the court 

could place a defendant in the custody of the board of managers of the 

penitentiary or refor~atory to ~hich he would have been sent but for the 

. 't' f t· 118 d f . th lmposl 10n 0 sen ence. These boar s 0 managers were glven ~ e power 

to delegate supervision tasks to field officers. In cases involving sentence 

to other than refonnatori es or penitenti ari es, a court coul d "name pro

bation officers in the order of probation" ; municipal police courts could 

appoint permanent officers. 119 

The board of managers of the penitentiaries and reformatories did 

not satisfy the judges with their performance. Courts often found them

selves doing their own investigations. The Cuyahoga County Court of 

Common Pleas was forced by overwork to establish in 1922 a probation of~:ic:e 

in its criminal branch. Authority for this was found in a statute allowing 

the appointment of court constables and in the power to establish rules 
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of court. 120 These probation officers conducted presentence investiga

tions and supervised probationers. 

The necessity for this procedure was obviated by the passage of a new 

law in 1925. Under the new statute judges of the courts of common pleas 

were given the power to set up county probation departments with the consent 

of the county corrmissioners. When no county probation department was 

established t the court was given the power 'to appoint its own probation 

officers. 121 To integrate the work of probation officers on a state 

basis, the Department of Public ~elfare was given a gen~ral power of supervision 

over all probation officers in the state by the 1925 Act. 122 

The courts acknowledged the primacy of these legislative acts. In 

1933, the Ohio Supreme Court ruled in Municipal Court v. State ex rel Platter 

that trial courts do not have the inherent power to suspend execution of 

a sentence in a criminal case and may order such suspension only as authorized 

by statute. 123 The court held that legislative enactment controlled in 

this area - the probation statute. 124 The earlier ruling in Weber was 

thus reversed. The Ohio Supreme Court subsequently held that trial judges 

did not have inherent or statutory power to suspend the execut'ion of sentence 

for granting probation. 125 As in California, the courts in Ohio completely 

deferred to the legislature on the matter of the power to grant probation. 

Unlike California, the Ohio courts did not develop a lengthy set of 

exclusionary criteria to bar offenders from probation. The 1908 law 

barred probation for offenders convicted of any crime. The 1925 Act barred 

only certain enumerated felonies. 126 Today, only murder, aggravated 

murder, statutory classification as a repeat or dangerous offender, or 

committing an offense with a weaDon exclude an offender from consideration 

for probation. 127 

------------~------~- --- ------



Administratively, the state Adult Parole Authority has succeeded the 

Department of Public Welfare in the function of exercfsing -general super-

I 
I 

vision over the works of probation officers. The Adult Parole Authority II 
has been charged with setting minimum qualifications f9r all probation 

officers in the state. 128 Additionally, the Adult Parole Authority may II 
provide probation services to those counties lacking a probation department. 129 II 
The power of establishing minimum qualifications for probation officers 

had been given to the Department of Public Welfare in the 1925 Act. 130 

B. The Development of "Shock Probation" 

After the 1933 Platter case decided by the Ohio Supreme Court, trial 

courts had no jurisdiction to suspend execution of a sentence once it 

was pronounced. This loss of jurisdiction by the trial courts after sentence 

I 
I 
I 

was passed created problems for the judges. A number of judges wanted a II 
statutory device by which they could revie'r'l the appropriateness of a 

sentence after its pronouncement. Judges in other jurisdictions have such 

review powers; for example, federal judges may entertain a motion to reduce 

sentence up to 120 days after pronouncement of sentence under Rule 35 of the 

Federal Rules of Criminal Procedure. The association of Common Pleas 

Court judges proposed such a statute to the legislature in the early 

1960.5. 131 It was passed and became effective on October 30, 1965. 132 

The new statute, Section 2947.061 of the Ohio Revised Code, allowed 

the trial court to retain jurisdiction to entertain a motion from the 

defendant not earlier than 30 days and not later than 60 days after 

incarceration to be placed on probation. Postincarceration probation, 

rather than reduction of sentence as in the federal system, was established 

as a device to correct an inappropriate, but not an illegal, sentence. 

-38-

.... a. ___________ . ________________________________ __ 

I 
I 
I 
I 
I 
I 
I~ 

I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

l I 

In one of the first cases decided under the statute, one of Ohiols courts of 

common pleas found the statute to also have a rehabilitative intent. In 

State v. Head, 133 this court noted that: 

"Modern penology encompasses and encourages mutual 
effort towards correction by both the 1 oca 1 'and state 
officials. Section 2947.061, Revised Code, is a giant 
step in this direction and when considered with the 
several other enactments of this immediate past legisla
ture, shows enlightenment on the part of the Legislature 
in securing the rights of individuals as well as a desire to 
give the courts more a~3aority over the problems that 
are the courtls " 

The court concluded in this case that the therapy of a short stay in prison 

is sometimes enough to achieve rehabilitation. 

Not all courts accepted this interpretation of the statutels legisla-
1'35 tive intent. In State v. Veigel, ~ another court of common pleas ruled 

that the only time that a trial court could use the statute was when it had 

acted under a misapprehension of the facts by reason of mistake, fraud, or 

material ommission at the time of passing sentence. This would have 

destroyed any rehabilitative LIse of the statute. 

The Court of Appeals of Wood County resolved these contradictory 

positions on the statute in State v. Allison. 136 The Court of Appeals 

ruled that there was no language in the statute to support a narrow 

construction limiting ~ts effect-t6 ~6rre~ting'~isap~r~hension of 

facts. It could be used for rehabilitative purposes. Ohio does not 

maintain legislative histories for its statutes; it is thus difficult to 

determine if rehabil~tation was the primary purpose of the statute. 

What is certain is that the Ohio courts used the statute increasingly in 

appropriate cases to release offenders on probation after they had received 

h II h kll f · '. 1 ' t 't t' 137 A l' n t e 5 oc 0 1ncarcerat1on ln a pena lns 1 U lone newspaperman 

Ohio coined the term "shcok probation u to describe this new rehabilitative 

practice. 138 

I 



------ -------------- ----------

C. Legislative Changes in the uSf;t{J(!k Probation ll Statute 

The initial statute placed no time limits for the court to make a 

I 
I 

decision upon a motion for shock probation. As a result, some courts took I 
no action upon a motion for months. 139 To rectify this situation, the 

statute was amended, effective November 14, 1969. The amendment required 

the court to hear any such motion within 60 days after filing and re

quired a ruling within 10 days after the hearing. 140 

The legislature also added a new section to the statute. It provided 

for the presence of the prisoner at the hearing if the court ordered so and 

for his transportation from the penal institution to the hearing. l4l 

Both these amendments did not interfere with the considerable discretion 

exercised by the trial courts in granting a shock probation hearing and the 

I J 

I 
I 
I 
I 

terms of that probation if granted. In State v. Orvis, an appeals court I 
ruled that the statute as amended did not require an oral hearing and 

that failure to conduct such a hearing was not a denial of due process. 142 

After these legislative amendments, several court decisions dealt 

with the time limits imposed by the statute. It has been uniformly held 

that the thirty day period for making the motion for shock probation is 

mandatory.143 Controversy arose in the courts over the other two time 

limits - the sixty day period for a hearing on the motion and the ten day 

period for entering a ruling on the motion. The Court of Appeals of 

Hardin County held that both of these time limits were mandatory and that 

failure to observe them divested a court of jurisdiction. 144 Exception 

to this was taken by the Court of Appeals of Franklin County in State 

ex rel Smith v. Court of Common Pleas. l45 It held that the time limits were 

mandatory, but not jurisdictional, reasoning that the legislature would 
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not foreclose an inmate from the benefit of shock probation because of 

tardiness by a judge. The legislature has not acted to clarify the 

statutory language. 

D. Experience Under the Shock Probation Statute and Its Implications 

During the first seven years of the statute's operation, a total of 

3,873 persons were placed on shock probation by the Ohio judges. During 

the first year, 1966, 85 offenders received this disposition. In 

1972, 1,292 persons were given shock probation. Only 94 percent of persons 

receiving shock probation during the seven year period were recommitted 

to p ri son. 146 

The experience of the shock probation statute had legislative 

results in Ohio. In the Revised Criminal Code enacted in 1973, pro

vision was made for "shock parole.,,147 It allows release on parole after 

a six month period of incarceration, except in certain enumerated situations 

(e.g. conviction for murder or previous felony resulting in incarceration.) 

The concept of shock parole was an outgrowth of the shock probation statute. 

Several other states adopted shock probation statutes similar to 

Ohio's in 1972. An Indiana statute was adopted in 1972. It differed from the 

Ohio section in that release from incarceration can be achieved only on the 

court's own motion and in that it can be granted anytime within six months 

after incarceration.14~ Kentucky adopted a statute almost identical to the 

Oh " 1 149 10 aw. 

E. Summary 

In Ohio, judicial suspension of the execution of sentences pre-

ceded the passage of a probation law. The concern of the Ohio judges for 

achieving an alternative to incarceration paralled that of the Massachusetts, 

federal, and California judiciary. But as occured in the California 

-41-
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system. The Ohio judges recognized legislative primacy in probation 

once a statute was passed. 

By giving the judges of the courts of common pleas the power to 

appoint probation officers, the legislature assured the judiciary strong 

administrative. control over the system. This is somewhat tempered by the 

grant of general supervisory authority over the system to the Adult Parole 

Authority. This grant of power is not as strong or specific as that 

given to the Massachusetts Commissioner on Probation, with the result 

that tlle sys tern is more fragmented. 

The "shock probation" statute in Ohio was passed by the legislature 

at the urging of the judges. Their desire to have a sentencing review 

mechanism evolved into a new rehabilitative tool that has been adopted 

I 
• I 

.1 
II 
I 
I 
I 
I 

by other states. This innovation in probation law can be cr-"edited to the I 
judi ci ary. 
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VI. 

A, 

Illino;s: Local Versus ~t?t~ Administration of the Probation System 

Abolition of the Common Law Power to Suspend Sentence and the 
First Statute 

In 1895, the Illinois Supreme Court ruled on the practice of 

suspending sentences that the lower courts were using as an alternative to 

incarceration. The court ruled that no court has the authority to indefinitely 

suspend sentence; any common law power to suspend sentence interferes with 

the executive pardoning power. 1SO 

The Il'inois Supreme Court expanded on its reasoning for this 

holding in People ex rel Boenert v. BarrettlSl decided in 1903. No power to 

indefinite1y suspend sentence could be justified despite decisions in other 

states including Massachusetts. The legislature had acted in provid:ng 

statutory parole as a means of shortening imprisonment and achieving rehabilita

tion. This precluded judicial action in the field. 1S2 Thus, the Illinois 

Supreme COurt abolished the power to suspend sentence as the U. S. Supreme 

Court did in the Ki11its decision. 

The legislature, following the lead of other states, passed a probation 

law in 1911. It authorized the circuit any city courts to place adult 

offenders on probation and to appoint probation officers. 153 The use of 

probation was limited to first offenders convicted of enumerated minor 

offenses. In 1915 this was changed to permit probation in all cases except 

enumerated major offenses. 154 The requirement of a presentence investiga

tion to estab1ish eligibility for probation was added with this amendment. 

Under the 1911 law the court could not grant probation upon any 

conditions other than those made mandatory or discretionary in the statute. 

The Illinois courts were quick in recognizing the legitimacy of the legislature's 
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probation statute. In People v. Heise,155 the Illinois Supreme Court 

ruled that the leg'islature may give courts the statutory power to suspend 

sentence in certain classes of cases. The statute had removed any conflict 

with the executive pardoning power. 

Probation under the 1911 and 1915 acts was placed under the control of 

the courts. The appointment of officers was permissive. 156 The judges 

were also given the power to designate a chief probation officer for each 

county department. 

To add central direction to the administration of probation, a state 

probation office was created in 1923. The office was provided for by 

appropriation rather than direct statutory authority.157 It did not begin 

to function until 1929. It acted as a general clearinghouse for infor

mation on probation and in an advisory capacity. This first attempt at 

providing a statewide direction to the probation system ended with the 

abolition of the office in 1933. 158 

The lack of a central authority, such as the Administrative Office 

of the U. S. Courts or the Massachusetts Commissioner of Probation, resulted 

in a fragmented probation service. The quality of probation investigation 

work and supervision varied from county to county. In 1932, there were 19 

counties in which no probation work of any kind was being done. 159 

A 1972 study of probation in Illinois conducted by the John Howard 

Association found little change in this situation over forty years later. 

Probation was described as a IIpolitically entrenched, overburdened, non

system. 11
60 Not a single probation department in 102 counties was under 

a formally established merit civil service system. Untrained political 

appointees very often staffed the county probation departments. 161 
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Under the existing system, probation was being used as 9 disposition 

only about half as much as in states such as California, Wisconsin, New 

Jersey, Massachusetts, and Washington. 162 Prisons were thus becoming 

overcrowded because of underutilization of probation services. The 

development of a statewide system under the Administrative Office of the 

Illinois Courts was recommended as the solution. 163 

B. Attempts to Establish a Statewide Probation System: 1965-1973 

A first step towards developing a statewide probation system was 

taken in 1965. In that year, the legislature passed a law providing a 

state salary subsidy for juvenile probation officers. 164 The new 

statute not only provided state monies to hire probation officers for the 

juvenile court; it allowed the Conference of Chief Circuit Judges to 

establish pennissive statewide qualifications for probation officers. In 

accordance with the statute, the Conference promulgated standards on 

June 17, 1966. The Conference required a college education and social work 

experience as basic prerequisites for all juvenile probation officers 

entering after promulgation of the standards. 165 This was a first step 

towards developing a professional juvenile probation service. 

In 1972, Illinois adopted a Unified Code of Corrections to 

strengthen the whole correctional system, including probation services. 

The Illinois Probation and Court Services Association, a professional group 

fonned in 1969, was the advocate for a draft section in this act to 

establish a centralized probation service in Illinois. The draft supported 

by the Association called for a Division of Probation Services within the 

Administrative Office of the Illinois Courts. 166 This draft section 

would have given the Administrative Office the authority to establish 
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minimum standards for probation work, probation officer appointments, 

and other areas affecting the probation service. 

This draft act was amended out of the Uniform Code at the urging of 

judges and probation officers from the Cock County Juvenile Court who feared 

that the act would erode their agency. They were supported by the Cook 

County Democratic organization who did not want to lose control over 

hiring probation officers at the local level. 167 The Illinois Probation 

and Court Services Association withdrew support from the draft at the last 

minute after it had been rewritten. The Association claimed that the 

new draft was too vague to be acceptable. The rewritten draft was not 

included in the Uniform Code of Corrections. 

In 1973, House Bill 1060 was introduced in the legislature to establish 

a statewide probation system. It was drafted by the Council on the Diagnosis 

and Evaluation of Criminal Defendants. This was the same group which had 

produced the Uniform Code of Corrections. Its provisions provided for the 

establishment of Division of Probation Services in the Administrative 

Office of the Illinois Courts. The Division was to establish qualifications 

for the appointment of probation officers, establish a statistical record

keeping system for probation offices in the entire state, and give overall 

guidance to the probation service. Merit selection of probation officers 

was to be phased in two years after the passage of the bill. The judges 

I 
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would retain their power to hire and fire officers under the bill, although 

they would operate under the guidance of the Division of Probation Services. 168 ~ 
The principal sponsor of the bill, Representative Brian Duff, was 

able to generate a broad base of support, including the press, League of 

Women Voters, John Howard Association, and the Illinois Probation and Court 
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Services Association (IPCSA). The bill passed the House but was defeated by 

one vote in the Senate Judiciary COlTlTlittee. It had been opposed by the 

Probation Officers Association of the Cook County Juvenile! Court. 169 

C. Renewed Efforts to Establish a Statewide Probation_System: 1974-1977 

In 1974, Representative Duff reintroduced his bill with no success. 

IPCSA received a grant from the LEAA state planning agency to research 

what other states were doing in the probation field and to develop its own 

recolTrnendations. The report produced by IPCSA called foY' a Commission on 

Probation which would set minimum standards for the probation service, 

including officer appointments. The report also called for state subsidies to 

local probation services. The state was to reimburse the counties for fifty 

percent of expenditures in~urred for probation programs~170 

In 1975, several probation bills were introduced. House Bill 900, 

introduced by Representative Duff, was almost identical to his rejected 

HB1060. Representative Michael Getty introduced HB2123. It was written 

by the staff of the I'linois Law Enforcement Commission, the state planning 

agency, and was a modified version of HB900. It was amend~j to include a 

provision for fifty percent state funding of probation. Representative 

John Lauer proposed House Bill 1596. It contained the recommendations from 

the 1974 IPCSA report. 171 

Only HB2123, Getty's bill, passed the House. At this point, it 

received the support of lPCSA and the Probation Officers Association of the 

Cook County Juvenile Court. Governor Walker was thought to support it. However, 

it was not called for a vote in the Senate. 

In 1976, IPCSA continued to work for a subsidy bill. In 1977, 

four bills were proposed in the 1egislature: HB583, a reintroduction of Duff's 
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HB900; HB875, which incorporated the major features of HB 2123 (Division of 

Probation Services and state probation subsidy); and HB 2126 and HB 2173, 

I 
• I 

which provided for Administrative Office control over the probation system I 
and incorporated the IPSCA drafted subsidy bill. These last two were 

combined on the House floor prior to a final vote. I 
All four bills cleared committee in the House. Only HB875 and 2173 I 

were passed by the House. In the Senate, HB875 died in committee. 

HB2173 passed the Senate-Committee. 172 

-On the Senate floor, a major amendment, was made to HB2l63. The 

amendment was made on the motion of Cook County Senator Phillip Rock and 

I 
I 

adopted on a voice vote with bipartisan support. In essence, the amendment II 
removed the authority of the Administrative Office of the Illinois Courts 

to: 1) set hiring standards, 2) train probation officers, 3) gather 

statistics, 4) set up uniform recordkeeping procedures. It retained the 

provisions providing for probation subsidy. 

I 
I 

Governor James Thompson vetoed the bill. He wrote a letter to the I 
legislature explaining his reasons for the veto. Probation subsidy without 

uniform hiring, training, and recordkeeping, he agreed would not achieve 

reform of the probation system. 173 

The bil1~s sponsor, Representative Lauer, had urged the governor to 

use the power provided in the 1970 Illinois Constitution to restore all or 

part of the original version of the bill. Since the governor did not choose 

that option, he filed a motion to override the veto. He has been supported by 

IPCSA in his efforts to pass the probation subsidy bill. 174 The legislative 

battle to override the veto is still ongoing. 
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D. Surrnna ry 

The Il1ino;s Supreme Court, like the U. S. Supreme Court in the Kil1its 

decision, ended judicial efforts aimed at achieving a probation system. 

The legislature filled this vacuum by passing a probation law. The system 

which was established, however, was weak administratively and at the mercy of 

local politics. 

The recent legislative effort to establish a statewide probation 

system shows close similarities to developments in the systems previously 

examined. The Illinois Probation and Court Services Association, 

like the National Probation Association in the 1920 1 s, has spearheaded the 

movement for legislative reform in probation. As in Massachusetts, effprts 

have been made to establish a uniform state system of probation that is 

administered locally. Probation subsidy, developed in California, has 

been offered as a means to accomplish this goal. 

I11inois is at the threshold of reform in its probation system. The 

courts in Illinois have not been in the forefront of reform, as they were 

in Ohio with the development of shock probation. The legislature's 

primacy in developing probation, recognized in 1897 by the Illinois Supreme 

Court, remains unquestioned. 
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VI. Conclusion 

The development of probation law in Massachusetts, the federal system, 

California, Ohio, and Il~inois has been shaped by a variety of forces. In 

all of these systems, there has been conflict between the judiciary and the 

legislature over primacy in the development of probation law. With the 

I 
I 
I 
I 

exception of Massachusett~) this has been resolved in favor of the legislature. I 
In all five systems, the judiciary has been entrusted with a strong 

role in the administration of probation. Efforts have been made, however, in 

all five systems to provide an agency with executive powers to provide 

uniformity and direction to the system ~ e.g. the Commissioner of Probation 

in Massachusetts, the Administrative Office of the U. S. Courts. These 

efforts have met with various degrees of success. The Massachusetts 

Commissioner of Probation has a greater input on his system than his counter

part in Ohio, the Adult Parole Authority. 

The courts were ahead of the legislatures in developing probation. 

Judicial practices providing alternatives to imprisonment preceded action 

by the legislature in each of the five systems examined. The courts have 

continued to innovate in this field, as the development of shock probation in 

Ohio demonstrates. 

It is difficult to generalize about the development of the law of 

probation and emerging trends from five case studies. However, it is clear 

I 
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that both probation subsidy in California and shock probation in Ohio have II 
more than local implications. Similar laws have been adopted by other legisla-

tures and are being considered by others. The trend towards uniformity 

and central control in the administration of probation is also clear. Many 

battles in this area, however, still have to be fought by the actors who 

shape probation law - the legislatures, the courts, executive agencies, pro

bation officer associations, and public interest groups. 
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SYNOPSIS OF STATUTES OF ALABAMA 

Relevant Code Provisions: 

Alabama General Statutes Annotated 

Title 

11 
15 
34 
42 

Constitution of Alabama, Article 38 

Sections 

90 
41 
92 to 102 
19 to 28 

(a) Definition of Probation - Circuit and district courts having 
criminal jurisdiction may suspend sentence and grant probation 
where punishment is not the death penalty or more than ten years 
confi nemen t. 

(b) Probation Administration - Probation is administered at the 
state level with policy formulation vested in a state board 
and in the Department of Corrections and Institutions. 

(c) Probation Officers' Appointment Source - Officers are appointed by 
judges of the court, including domestic relations and probate courts, 
and serve at the pleasure of the court. 

(d) Financing Probation - Costs of administering are paid out of funds of 
the state Department of Corrections and Institutions. The probationer 
may be required to pay the costs incurred by the court for providing 
probation services. 

(e) Criteria for Probation - Courts of record may suspend execution of 
a sentence and place defendant on probation, except when punishment 
is fixed as the death penalty or as imprisonment for more than ten years. 

(f) Range of Probation Period - The period of probation is discretionary 
with the court subject to the following maximums: two years for mis
demeanors; five years for felonies. Probation may be extended or 
terminated at any time. 

(g) Mixed Sentences - Probationer may be required to pay fine or make 
reparation or restitution as condition of probation. Court may 
release a jailed defendant in advance of completion of his term 
and order probation. 

(h) Probation Officers' Qualifications - No provision 
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( i ) 

(j) 

(k) 

( 1 ) 

Probation Officers' Duties - Probation officers are required 
to investigate matters referred by the court or the board; 
furnish probationers with written statements of probation 
conditions; supervise and maintain files on probationers 
in their charge. Officers have powers of process and arr~st. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - While conditions of probation are designated 
by the court, the statute sets out guidelines which may be used 
to encourage probationer cooperation and discourage undesirable 
conduct. 

A bond may be required as a condition of probation. 

Revocation Procedures - Probation violator may be arrested and 
detained pursuant to either a court warrant or with or without 
an arrest warrant by a probation officer. Probationer must be 
brought before the court and notified in writing of the alleged 
violations. 

If court revokes probation, defendant may have his sentence suspended; 
be committed to jail; or be sentenced when no original sentence was 
pronounced. When defendant is jailed in non-support case, 
probation bond is forfeited. 

(m) Probation Termination and Discharge - Probation may be terminated 
early by the court on recommendation of the probation officer and 
upon a showing of continued satisfactory compliance over a 
sufficient portion of the probation period. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Activities - A presentence report is required before 
probation can be granted. The report shall include a social 
history of the defendant and may include a mental and physical 
examination. The defendant or counsel has the right to inspect 
the presentence report and controvert the facts therein. 
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SYNOPSIS OF STATUTES OF ALASKA 

Relevant Code Provisions: 

Alaska Statutes of 1962 As Amended 

Title Sections 

12 
17 
18 
33 

55-070 to 55-110 
- , 0-200 

85-100; 110 
05-010 to 10-020 

I 
I 
I 
I 
I 
I 

(a) Definition of Probation - IIProbation is a procedure under which 
a defendant, found guilty of a crime ... is released by the Superior I 
Court subject to conditions ... and subject to the supervision of 
the probation service. 1I 

(b) Probation Administration - The probation system ;s administered I, 
at the State level through the Commissioner of the Department of 
Health and Social Services. Probation officers are subject to I 
the court's supervision. 

(c) Probation Officers' ApPOintment Source - Probation officers and I 
assistants are apPOinted by the Commissioner. 

(d) Financing Probation - Salaries and necessary expenses for probation 
officers are set and administered by the Commissioner. I 

(e) Criteria for Probation - Probation is discretionary with the court 
and may be ord~red within 60 days of judgment. Criteria for pro- I 
bation are: justice;s served, probation ;s in the public's. _ . _________ _ 
i~J~r~s!:;_. ero~ation lsjll_th.~ __ d.efelJc!ant'sjnterest ... ~ __ 

(f) Range of Probation Period - Period of probation-lT!ay riot exceed 
the maximum term of a sentence which may be imposed when court 
suspends imposition of a sentence. Moreover, the probation· 
period, including any extension thereof may not exceed 5 years. 

(9) Mixed Sentences - A fine and probation are not inconsistent when 
part of the same sentence order. The court may order restitution. 

(h) Probation Officers' Qualifications - No provision. 

(i) Probation Officers' Duties - Probation officers have the following 
duties: furnish probationer a written statement of conditions; 
keep informed concerning conduct and condition of probationer and 
report to the court; aid probationer~s adjustment and condition; 
keep records of work and collected fines; perform duties requested 

" ... _-.. .--,-~ -- - .... _ ... - . -.. , .... ~ ... -- -
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by the court and the Commissioner; report prior convictions of 
probationers to the District Attorney; and perform parole duties 
when assigned by the Commissioner. 

(j) Volunteer Probation·Officers - No provision. 

(k) Conditions of Probation - Court has discretion to set or modify 
conditions of probation. 

(1) Revocation Procedures - In the event of suspected violations of 
conditions of probation, the probation officer may re-arrest 
probationer without a warrant. Also, the court may issue a 
warrant and may revoke and terminate probation if the interest of 
justice requires, and if the court has reason to believe that the 
probationer is violating the conditions of his probation, or is 
engaging in criminal practices, or has become abandoned to improper 
associates or a vicious life. Probationer has the right to 
notice and to be represented by counsel. 

If probation is revoked, court may sentence defendant up to the 
maximum allowed for the offense committed. 

(m) Probation Termination and Discharge - Court can terminate and 
discharge probation at any time when the ends of justice are 
served and good conduct and reform of the probationer warrants. 
If sentence has not been imposed, the court can set aside the 
conviction. Probation may be extended if warranted based on 
probation officer's report. 

(n) Civil Rights, Disabilities - No provision. 

(0) . Presentence Activities - No provision. 
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SYNOPSIS OF STATUTES OF ARIZONA 

Relevant Code Provisions: 

Arizona Revised Statutes 

Title Sections .- ---- -- --
11 584_ _ _ ~ 
12 251 to 253 
13 1657 
31 461 to 465 

(a) Definition of Probation - "If it appears that there are circumstances 
in mitigation of the punishment, or that th~ ends of justice will 
be subserve:J," the court may order probation. 

(b) Probation Administration - Probation is managed at the county court 
level with policy formulation vested in the Supreme Court. 

(c) Probation Officers'APpofritme-nt"-Source-- The crlief aduit probation 
officer is appointed by the court. Other probation officers are 
appointed either by the court alone or by the chief probation 
officer with the court's approval. Probation officers hold 
office at the pleasure of the court. 

(d) Financing Probation - Probation ofti.cers' "salaries _are fixed by 
the court with the approval of the Board of Supervisors. Expenses 
and allowances incurred in the performance of their duties are 
paid to probation officers when approved by the court. 

(e) Criteria for Probation - The statute does not specify criteria or 
eligibility for probation, but rather, leaves such authority to 
the court. 

(f) Range of Probation Period - The probation period is discretionary, 
but may be~o_longer_t~a~ the maximum sentence authorized for the 
offense ,. 

(g) Mixed Sentences - A fine (not to exceed authorized maximum) may 
be imposed by the court in addition to 'probation confinement in 
jail for a period not, to exceed one year at the court's discretion. 

(h) Probation Officers' Qualifications - An adult probation officer of 
a county shall qualify under minimum standards of experience and 
education established by the State Supreme Court. Such standards 
may vary according to the population in the county in question. A 
bond shall be required conditioned upon faithful performance of 
official duties. 
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(i) Probation Officers' Duties - Probation officer's are responsible for 
maintenance of records on probationers in their charge; investigation 
of matters referred by the court; and supervision of probationers. 
Officers have proces~ and arrest powers. 

(j) VolunteE!t. Probation Officers - No provision. 

(k) Conditions of Probation - Conditions of probation are at the court's 
discretion, may be modified at any time, and may include: incarcera
tion not to exceed one year; fihe, not to exceed fine authorized 
for the offense, or' repayment to county for costs of a public 
defender. . 

(1) Revocation Procedures - Revocation of probation procedures may be 
initiated by the re-arrest of probationer by probation officer with 
or without a warrant. Court may issue a warrant for re-arrest and may 
thereupon revoke and terminate the probation if the interest of 
justice so requires, and if the court, in its judgment, has reason 
to believe the probationer is violating the conditions of his 
probation or engaging in criminal practices, or has become abandoned 
to improper associates, or to a vicious life. 

Upon revocation, if the (imposition of the) defendant's sentence has 
been previously suspended, the court may impose the longest period 
for which defendant might have been sentenced. If sentence has been 
pronounced and execution suspended, court may revoke the suspension, 
whereupon the sentence shall be in full force and effect . . 

(m) Probation Termination and Discharge - Court may terminate probation 
at any time when the ends of justice are served and good conduct 
and reform of probationer so warrants. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Activities - No provision. 
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SYNOPSIS OF STATUTES OF ARK~NSAS 

Relevant Code Provisions: 

Arkansas Statutes of 1947, as revised 

(a. ) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

Title 

41 

'43 

Sections 

801 to 804 
1201 to 1211 
2324 to 2335 
2801 to 2816 

Definition of Probation - Probation is a "procedure \'Jhereby 
a defendant, who pleads or is found guilty of an offense, 
is released by the court without pronouncement of sentence 
but subject to the supervision of the probation officer". 

Probation Administration - Administation of probation is a 
dual state and county function under the authority of a 
State Board of Pardons and Parole and the county courts. 

Probation Officers· ApPointment Source - County courts hold 
appointment and salary scheduling powers for chief probation 
officers and their assistant officers. 

financing Probation - Probation officers are paid as agreed 
by the county judges but not to exceed $13,500. Presentence 
officers are paid from county funds approved by the Quorum 
Courts, but not to exceed $13,500. 

Criteria for Probation - Except in cases of offenses punishable 
by death or 1 ife in pri son or \vhere defendant has two pri Or' 
felony convictions, the Court may suspend imposition of 
sentence and place defendant on probation. A sentence of 
imprisonment is inconsistent with placing defendant on 
probation. 

Range of Probation Perio~ - Probation period can not exceed five 
years for a felony, or one year for a misdemeanor. The court 
is authorized to extend or shorten a sentence of probation. 

Periods of probation must run concurrent with any outstanding 
federal or state term of imprisonment, parole or probation. 

Mixed Sentences - Court may suspend imposition of sentence of 
imprisonment, require defendant to pay a fine and place defendant 
on probation. It also may require as a condition of probation 
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that defendant first serve a period of confinement, not to ~xceed 
ninety days t~r_~ fe16ny or thirty daY5_Jo.ca ffiisdp.me.ar:lOr..:-_ 

··-·f·_·-· b- .--;-----' :r:~sti~ution, 9.r_~aYl!l~nt_9f _a f'Ln~ may p,~ con'ditions 
o pro atlOn. . 

(h) Probation Officers' Qualifications - No provision. 

(i) Probation Officers' Duties - Chief probation officers are 
responsible for supervision of probation officers and the 
County Probation Advisory Boards (citizen representatives) 
as well as maintenance of records and duties assigned by the 
court. 

(j) 

(k) 

(1) 

Probation officers are responsible for supervision of proba
tioners. 

Presentence officers have charge over all presentence report 
activities. 

Volunteer Probation Officers - Volunteer probation officers 
are appointed by the County Probation Advisory Board and are 
answerable to the Board and the Chief Probation Officer. Duties 
of volunteers are not specified. 

Conditions of Probation - Court has great latitude in setting 
conditions which may include fine, restitution and support of 
1egal dependant. A mandatory condition ;s that defendant not . _. __ . 
corrmit an offense punishable by imprisonment. There are thirteen 
optional conditions listed in the statutes to assist the court 
in its se1ection. Court may order period of confinement as a 
condition of probation and 30 days for a misdemeanor. Conditions 
may be modified or added at-'any time. It;s implied that if 
court does not pronounce final sentence in favor of probation, 
conditioning of restitution and payment of court costs should be 
imposed. 

The eounty Probation Advisory Board is authorized to promulgate 
rules of probation. 

Revocation Procedures - Probation violator may be rearrested 
with or without a warrant. 

Probation process is in two steps: Probationer is entitled to 
a preliminary hearing as soon as practicable on probable 
cause for revocation. He shall be given notice of time and 
place of preliminary hearing, the purpose of the hearing, and 
the conditions allegedly violated. Probationer has right to 
hear and controvert evidence and offer evidence. The preliminary 
hearing is not required if: 1) probationer waives; 2) revocation 
;s based on a subsequent conviction; 3) the revocation hearing 
is held promptly. 
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A revocation hearing is required within _sixty'_days_ oLQ!obationer's I_ 
arrest. Written notice is given and probationer has right to - --'- -
hear and controvert evidence. Probationer has a right to confront 
witnesses unless court specifically finds good cause for not so 
allow;ng j and evidence presented need not follow usual rules for I 
admissibility. To revoke probation Court must find, by a pre- -
ponderance of the evidence, that probationer violated a condition. 

Upon revocation, any sentence up to the maximum authorized may 
be imposed, and any period spent in confinement pursuant to the 
order of probation shall be credited. 

(m) Probation Termination and Discharge - Court may terminate probation 
and di scharge defendant at any time. If proba ti oner has fully 
complied with the conditions of probation and a judgment of 
conviction has not previously been entered, court must~ drop all 
charges. 

(n) Civil Rights, Disabilities - No provisions. 

(0) Presentence Activittes - Court is authorized to order presentence 
report which includes information on the defendant's social history 
wh'jch may be useful to the court in determining disposition. 

I 
I. 
I 
I 
I 

A psychiatric examination, not to exceed thirty dais, is within the I 
Court's discretion. . . - - --- . 

Presentence report is restricted to court, parole board and other I 
parties court may permit. Defendant or his counsel shall be advised I 

of the content and conclusions of the presentence report althouqh 
_ ~~~ces _~! _c~n!i_~e~~~~~~!~~~~_i~n ne~d~~~e discl~sed_~_ --- II 

-67-

I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

SYNOPSIS OF STATUTES OF CALIFORNIA 

Relevant Code Provisions: 

West's California Code Annotated - Penal 

Secti ons 

17 
594 and 595 
647 
830 to 835 

1191 
l£Q; to 1203-5 

West's California Code Annotated - Civil 

Sections 

131 -3 to -, 31-6 

West's California Code Annotated - Civil Procedure 

Sections 

1746 
1764 

West's California Code Annotated - Government 

Sections 

22013-6 
24001 
25252-5 
71100 

West's California Code Annotated - Penal 

Sections 

1203-6 to 1243 
1449 
1466 
4852-04 to 4852-1 

11105 to 11177-6 
12311 

West's California Code Annotated - Public Utilities 

Sections 

21407-6 
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West's California Code Annotated - Vehicle 

Sections 

l3~U3 
23102 

!;Iest's California CocfEi-Annotated :. Welfare Institutions 

Sections 

3008 
6779 

23102 

(a) De'finition of Probation - No provision. 

(b) Probation Administration - Probation system is administered at 
three levels of state, local, and court jurisdictions. At the 
state level an executive agency of the Department of Corrections 
with a Board of Corrections is responsible for the policy 
"fonnulation of the system. County Boards of Supervisors and 
county courts are responsible for appointment and personnel 
needs of the ~hief juvenile and chief adult probation officers. 
The chiefs serve at the pleasure of the court. 

(c) Probation Officers' Appointment Source - Assistant adult probation 
officers and deputy adult probation officers are appointed and 
supervised by the chief adult probation officer in.'accordance 
I';; th county meri t and civi 1 servi ce provi si ons. In counti es 
with no merit or civil service, board of supervisors is 
re!iponsible for appoinbnent, removal and compensation. 

(d) firancing Probation - Generally salaries of assistants, deputies 
and other probation personnel established according to civil 
service merit system provisions of county. (1) Expenses of 
ptobation officers are paid by counties as authorized by court. 
(2:) However, in counties where probation officer appointed by 
Bellard of Supervisors, said expenses authorized by probation officer, 
subject to audit, as per other count.y c1aims. (3) Board of 
Supervisors may establish a revolving fund, not to exceed $10,000, 
fJl'om which the county probation officer may make loans to 
p'roba ti oner. 

(e) Criteria for Probation - Generally, granting probation is discre-
ti onary wi th court. -"11) In mi sdemeanor cases, court may either 
tefer to probation officer for presentence investigation, or 
s,umnarily grant or deny probation after considering any information 
~/hich could have been included in a presentence report. Defendant 
'is permitted to answer or controvert information given the court 
and, for this purpose, a continuance may be granted. (2) Probation 
may not be granted to persons unlawfully possessing a deadly weapon 
Ilt time of arrest or during commission of specified serious crimes; 
probation likewise may not be granted to a person who has had two 
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(f) 

prior felony convictions within 10 years, or one prior felony 
conviction plus an instant conviction of a specified serious 
nature. Probation may not be granted for persons convicted of 
violating specified narcotic laws. (3) The court may grant 
probation without imposition of sentence. and at time of granting 
probation or on application of defendant or probation officer, 
court may declare offense, whatever it may have been, to be a 
misdemeanor. 

Range of Probation Period - Minimum period of probation for misde
meanor is 3 years but where the maximum sentence exceeds 3 years, 
probation may not exceed the maximum period of the sentence. 

(g) Mixed Sentences - In case where fine is imposed as condition of 
probation, if probationer defaults in payment, court shall immediate
ly arrest defendant and order him to show cause why he should not 
be imprisoned until the fine is paid. Imprisonment or fine may 
be condition of probation. 

(h) Probation Officers ' ualifications - Probation officer must be 18 
years old, a Citizen of testate, and an elector of the county or 

_"- district 9~ hi.s duties; _tl}ese requirements may be waived by the 
. Board. of Superv;~ot:.? __ 

(i) Probation Officers I Duties - Probation officer must keep records 
of probation and case histories which are only open to inspection 
of court, a1l magistrates and the chiefs of police unless otherwisl9 
ordered by court. Probation officer may destroy records 5 years 
after termination of probation. Probation officer shall furnish to 
each probationer a written statement of terms and conditions of 
probation, and shall report to court any violations thereof. The 
probation officer, at the court's direction, shall perform a pre
sentence investigation either at time of arrest or_ at time_of .plea 
or verdict of guilty. A deputy probation officer sh_alJ perform ~1l 
duties of the probation officer who shall supervise the deputy. 
Probation officers and deputies have powers of police officers as 
to probationers. Probation officer must notify court within 30 
days of learning of probationer's conviction and committment on 
another offense. Probation officer may establish or assist in the 
establishment of any public counselor committee having its object 
to prevent crime. Activities may include giving direct and indirect 
services to persons in the community. Probation department not 
limited to providing services only to persons on probation. 
Probation officer has following additional duties; represent defen
dant in petition for certificate of rehabilitation when no attorney 
retained and public defender not available; report injuries and 
abuse to children to appropriate agencies~ deputize any person 
regularly employed by another state to act as an officer and agent 
of state in effecting return of probationer who is in violation of 
conditions of probation in this state. Probation officer may 
authorize release from incarceration 30 days early in cases where 
incarceration was a condition of probation, when purpose is to help 
probationer adjust to community. 
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(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Conditions of probation are within 
court's discretion, and may include: restitution; incarceration 
for period not exceeding maximum prison time possible for particular 
offense; fine; support of dependents. Court has authority to 
modify any condition and to re-imprison probationer. In case 
where fine imposed as condition of probation, if probationer defaults, 
court must arrest defendant and order him to show cause why he 
should not be imprisoned until the fine is paid. 

(1) Revocation Procedures - Any probation officer may, without a 
warrant, re-arrest probationer and bring him before court. 
(1) Upon re-arrest, court may revoke and terminate probation if 
interests of justice require and court has reason to believe 
the report of probation officer or otherwise that probationer has 
violated any conditions of his probation, or has subsequently 
comnitted other offenses (regardless of prosecution). Upon 
revocation, court may modify, revoke, terminate or continue 
probation. (2) In revocation proceeding, probationer has right 
to notice and hearing on revocation. Upon revocation, court may, 
if sentence has been suspended, pronounce judgment within longest 
period for which person might have been sentenced. However, if 
judgment has been pronounced and execution has been _ 
suspended, court may revoke suspension and or-der judgment to be 
in full force and effect. 

(m) Probation Termination and Discharge - Court may terminate probation 
and discharge probationer at any time when ends of justice and 
good conduct of probationer warrant. After tennination of probation 
at full term or early, probationer can petition court towithdraw ____ _ 
plea of guilty or plea of nolo contendere::-and eri-ter-a ~p'-ea of not 
guilty, or if he has been convicted after a plea of not guiltY9 
court shall set aside verdict of guilty and dismiss case and 
defendant shall be released from all penalties and disabilities 
resulting from offense. 

(n) Civil Rights, Disabilities - Probationer shall have the right 
to petition for a certificate of rehabilitation and pardon. 
Dismissal of accusation or information pUi'suant to petition does 
not restore person's right to own or possess concealable fire 
arms. 

(0) Presentence Activities - Probation report is required before 
sentencing and copy of report must be made available to court, 
prosecuting attorney and defendant and his counsel at least 
2 days prior to. sentencing. If defendant not represented, court 
shall order probation officer to discuss contents of report with 
defendant. Report shall cover information useful to the court in 
disposing of the matter. The report shall contain the probation 
officer's reco!1111endation for or against rele.ase on probation. 
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SYNOPSIS OF STATUTES OF COLORADO 

Relevant Code Provisions: 

Colorado Revised Statutes (1973) 

Ti t1 es 

16 
17 
24 

(a) Definition of Probation - No provision. 

Sections 

7-401 to 13-210 
1-301 to 1-3Q4 

60-207 to 60-309 

(b) Probation Administration - Probation system is administered at 
the district court level. Subject to the approval of the hief 
ustice of the Supreme Court, any two or more contiguous judicial 

districts may combine to form an interdistrict probation depart
ment. Each department has a probation officer appointed by the 
majority of the judges of the districts, wii;.hd~awal of a district 
fran a i nterdi,s tri ct department can only be acc.omol ished thr..ou~h_ 
written notice ,to the presiding judges of all judicial districts 
which are affected. 

(c) Proba ti on Offi cers I AV?ointment Source - The chi ef pt'oba ti on 
oTficer oT the interd1strict probation department ;s appointed 
by judges of those affected districts. The probation officers 
are also appointed by the courts. Supreme Court sets out 
personnel classification and compensation plan. 

(d) Financing Probation - Probationer's employment income is 
deposited ;n registry of court for use in restitution, support 
of probationer's dependents, probation supervision costs and 
expenses of the probationer. Compensation plan outlined by 
Supreme Court. 

(e) Criteria for Probation - When defendant enters plea of guilty, 
the court continues the case for a maximum of two years 
without judgment and sentencing and the defendant is placed 
under supervision of probation department. Convictions of 
class 1 felony or class 2 petty offense, and second convictions 
of a felony result in ineligibility for pt'obation. Probation 
may be granted in accordance with an extensive list (set out 
by statute) of criteria considering the defendant1s history 
and character, and the nature and circumstances of .tb.e crime .. 
Denial of probation may be based on reports of psychiatrists 
and probation officers presented during an evidentiary hearing. 
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( f) 

(g) 

(h) 

(i) 

(j) 

( k) 

( 1 ) 

Range of Probation Period - The court determines the period of 
probation. The period of work release during probation can not 
exceed two years or the maximum term to which defendant could 
have been sentenced. 

Mixed Sentences - The court may require intermittent confinement 
(during probation) which may not exceed ~~n.~ty_.days.Jor _aJelony, .?ixty 
days for a misdemeanor, or ten days for a Detty offense. -
Impos'ition"of fines-; reparation or'restitution may ·a·lsobe· ... - _ .... -.. 
considered by the court. 

Probation Officers' Qualifications - The Supreme Court sets out 
the qualifications for all court personnel regarding education. 

Probation Officers' Qualifications - Probation officers are 
responsible for preparation of presentence reports; furnishing 
probationers with written statement of probation conditions; 
and maintenance of records on probationers in their charge. 
Officers have arrest powers. 

Volunteer Probation Officers - No provision. 

Conditicns of Probation - Conditions for deferred sentencing 
similar 1n all respects to probation conditions. Terms and 
conditions of probation are at court's discretion and must 
assume a law abiding life. A mandatory condition is no 
co~mission of an offense while on probation. An extensive list 
of conditions which may be required is provided by statute. 
Restoration, payment of court or probation costs, submission to 
periodic confinement, treatment for mental condition, or 
participation in work release or educational release programs 
may be conditions. 

Revocation Procedures - Breach of deferred sentence results in 
hearing with all safeguards of probation hearing. 

Probation officer may arrest when he has warrant or probahle 
cause. - Cou~t may issue a summons for probationer to appear 
in court. The officer must provide a report on the violation 
within five days of arrest and either file complaint or order 
release and relief of duty to appear in court. The court will 
issue warrant at request of probation officer or verify complaint. 
Revocation hearing must be held within fifteen days of filing 
complaint. After five days from hearing date, court must either 
revoke or continue probation or pronounce sentence. At the 
revocation hearing, the probationer: has no right to jury trial; 
is advised of charges and penalties, and is directed to enter 
a plea. 

(m) Probation Termination and Discharge - Successful termination of 
deferred sentence results in withdrawal of guilty plea and the 
action against the defendant is dismissed with prejudice. 
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(n) 

(0) 

Civil Rights, Disabilities - No provisions. 

Presentence Activities - Following a guilty verdict, plea of 
guilty or nolo contendere (other than Class 1) or for a mis
demeanor, the court must order presentence report before sentence 
may be imposed. Contents of the report are available to prosecu
tion and defense, and both parties are afforded an opportunity 
to present any information in mitigation of punishment. Upon 
either a court motion or on petition of the probation officer, 
mental and physical examination may be done. 



SYNOPSIS OF STATUTES OF CONNECTICUT 

Relevant Code Provis;o"ns: --

Connecticut General Statutes Annotated 

Titles Sections 

5 142 
17 343 
19 485 to 500 
53a 28 to 33 
54 76 to 192 

(a) Definition of Probation - No provision. 

(b) Probation Administration - Probation is managed at the state level 
by a gubernatorally appointed six (6) member Commission on Adult 
Probation. The Ditector of Probation is appointed by the Commission 
and acts as Executive Director with duties to assign and supervise 
probation officers, maintain records on probationers and other 
responsibilities as directed by the Commission. The Commission 
does not provide probation services for juveniles under sixteen(16) 
years of age. 

(c) Probation Officer's Appointment Source - Probation officers are 
apPointed, removed~and compensated by the Commission. 

(d) Financing Probation - The state legislature provides funds for the 
probation program subject to approval of the Commission. 

(e) Criteria for Probation - Person convicted of other than a class A 
felony may be sentenced to probation provided: no danger to public; 
defendant is in need of guidance and training available through 
probation supervision; and justice is served. 

(f) Range of Probation Period - Maximum periods of probation for various 
categories of offenses are enumerated in statute. 

(g) Mixed Sentences - Sentences may combine fine and imprisonment with 
probation. 

(h) Probation Officers' Qualifications - Qualifying examinations prepared 
by the Commission on Adult Probation are requisite for appointment 
as probation officer. Removal of officers may occur only after 
notice and hearing. 

(i) Probation Officers' Duties - Probation officers are required to 
investigate matters referred by the court; maintain supervision 
and records on probationers in their charge. 

The Commission on Adult Probation (and therefore probation officers) 
has responsibility for supervising convicted persons released from 
inpatient drug treatment programs or participating in community 
treatment programs; and supervision of accused persons whose 
prosecutions have been suspended to permit drug treatment. In those 
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cases, the Commission must report to the court periodically about 
probationer's behavior, and a final report must be submitted 
before termination of the suspension period which includes a 
recommendation on dismissal of the charges. 

The Commission may, without prior warning, test probationers for 
drug use and where found, it may apply to court for committment 
of probationer for inpatient treatment. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Conditions of probation are left to 
court's discretion; however, the statute does enumerated guidelines 
which may be fol1owed, such as receipt of medical treatment or 
res i dence in communi ty facil ity. 

(1) Revocation Procedures - Revocation proceedings for violations 
of probation conditions may be initiated by court issuing a warrant 
for probationer's arrest, by probation officer arresting probationer 
without a warrant, or by the court issuing and serving a notice 
for probationer to appear before it for a hearing. 

Probationer has a right to a hearing on revocation, right to 
representation by counsel, a right to cross-examine witnesses 
and a right to present evidence in his own behalf. 

Court may continue or revoke probation or modify or enlarge 
conditions. If revoked, defendant must serve the original 
sentence, or part thereof. 

In cases where prosecution has been suspended to allow for 
drug treatment and defendant does not comply with the require
ments of the Commission on Adult Probation and the Commissioner 
of Mental Health or shows no likelihood of ceasing criminal 
behavior, the suspension may be tenninated and the accused brought 
to trial. 

(m) Probation Termination and Discharge - Court may terminate probation 
at any time for good cause. 

(n) Civil Rights, Disabilities - No provision 

(0) Presentence Activities - Presentence investigation and report is 
mandatory for non-capitol felony convictions and discretionary._ . 
for misdemeanor convictions. There is no provision for waiver 
of mandatory report. Report must inc1ude: a social history 
on the defendant and information to aid the court in determining 
disposition. Contents of the report are available to the defense 
and an opportunity is afforded to controvert the facts. 
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SYNOPSIS OF DELAWARE STATUTES 

Relevant Code Provisions: 

De1aware Code Annotated: 

Tit1 es 

11 

13 

Sections 

832 
1447 to 4359 

522 

(d) Definition of Probation - IIlProbationl means the sentencing without 
imprisonment of an offender by judgment of the court fo1lowing 
establishment of guilt, subject to the conditions imposed by the 
court, including the supervision and guidance of the Departmentls 
field services. A person placed upon probation or under suspended 
sentence under supervi s i on sha 11 be known as a proba ti oner. 11 

(b) Probation Administration - Probation is administered at the state 
level through the Department of Corrections and the affiliated 
Parole Board and the Department of Health and Social Services. 
Special presentence officers are supervised by the court. 

(c) Probation Officers l AppOintment Source - Probation Counselors are 
appointed by the Department of Corrections. 

(d) Financing Probation - Counselors salaries are paid by the state. 
Compensation fo~ presentence officers is paid by the Superior Court. 

Probationer may be charged for costs of probation. 

(e) Criteria for Probation - The Department of Correction may adopt 
standards for probat~n which the court may use in its discretion. 
Statute prohibits grant of probation for conviction of Class A 
or Class B fe1onies. 

(f) Range of Probation Period - The court sets the period of probation 
which in total cannot exceed the maximum term of commitment provided 
by law for the offense or one year, whichever is greater. 

(g) Mixed Sentences - Where the court finds it desirable in 1l1ight of 
public safetyll and the offenders Ilwelfare", it may impose a fine 
with or without probation or impose imprisonment followed by 
probation upon release. 

(h) Probation Officers' Qualifications - Officers' qualifications are 
determined by the Department of Corrections. 
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(1) 

(j) 

(It) 

(1 ) 

(m) 

(n) 

(0) 

Probation Officers' Duties - Probation officers are directed by statute 
to collect fines from defendants, investigate presentence reports 
and other matters (except reports ordered by Superior Court or Court 
of Common Pleas) and perform other duties as assigned by the Department 
of Corrections. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - Payment of a fine or costs may be a·condition 
of probation. The court can direct that probationer be released upon 
hi~ entering into a recognizance, with or without surety and that he 
appear and receive sentence when called, keep the peace, and be of 
good behavior. 

Revocation Procedures - After hearing under oath, information on the 
alleged violation(s) the court may issue a warrant for rearrest or 
a notice to appear to answer the charge. The Commissioner of the 
Department of Corrections or any probation counselor can arrest with 
or without a warrant, or deputize any officer with the power of 
arrest and provide him with a statement of the violation. When the 
court is informed of the arrest, a hearing, either informal or 
summary, must follow. The court may continue or revoke the probation 
requiring the violator to serve the original sentence imposed or a 
lesser s0ntenc~ or serve a newly imposed sentence. 

Probation Termination and Discharge - The court may enter the order 
for termination at any time or upon expiration of the term. 

Civil Rights, Disabilities - No provision. 

Presentence Activities - The court ma~ request a presentence report 
to include information which will ass1st in determining disposition 
of defendant's case. When ordered by the court, a report may include 
mental and physical examination. Defendant may be detained while 
investigation being made if offense is murder, rape, or narcotics 
offense. 

Presentence officers are appointed for Superior Court and Courts of 
Cornmon Pleas. 

Contents of all presentence reports are privileged and disclosure is 
prohibited except the court may, in its discretion permit inspection 
by defendant or attorney or other persons "whenever the best interest 
of the State or welfare of a particular defendant or person makes 
such action desirable or helpful." 



- "-

SYNOPSIS OF STATUTES OFFLORLDA-

Relevant Code Provisions: 

Florida Statutes Annotated 

Title 

775 
945 
947 
948 
949 

Section 

775-13 
945-091 and 945-10 
947-01 to 947-14 
948-0"' to 948-06 
949-05 to 040-11 

Florida Constitution. Article 4, Section 8 

Florida Statutes Annotated - Rules of Court. 

Rules 

3-670 
3-710 
3-711 
3-790 

(a) Definition of Probation - IIPronouncement and imposition of 
sentence of imprisonment shall not be made upon a defendant 
who is to be placed on probation regardless of whether such 
defendant has or has not been adjudi cated guil ty. II 

--(b)-' AdminishaFionof Probation - The Florida Parole and Probation 
... Commission perfonns the probation function throughout the state, 

regarding cases referred to it by the circuit courts;tlie -
Commission has jurisdiction over the probation officers and .
personnel of all the counties, and the "supervision and control 
of (all probationers) for the duration of such probation. 1I 

Commission also has authority to perform services relating to 
the E'valuation and rehabilitation of probationers by entering 
into agreements with local governmental or private foundation 
agencies that may be in need of such services. 

(c) Probati on Offfcers:]p:p·oJitmen-t -·Source- -= 'The· members·of -the Flor-ida 
Parole and Probation Commission are appointed by a special 
Parole and Probation Commission Qualifications Committee, 
"which shall consist of five persons having special knowledge 
of penology .. , (and) the administration of criminal justice .. ," 

The statutes do not specifically provide the procedure for 
a~pointment of individual probation officers, 

(d) Financing Probation - A11 expenses of the commission paid from 
the general revenue fund, within appropriations made by state 
legislature. 
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(e) 

(f) 

(g) 

(h) 

(i) 

(j) 

(k) 

(1) 

(m) 

Criteria for Probation - (1) Only precondition to consideration 
for probation is that it must appear to court that defendant is 
unlikely to repeat criminal activities, "and that the ends of 
justice and the welfare of soc;eti l do not require his confinement. 
(2) Court has broad discretion to withhold ajudication of guilt, 
and has further discretion to place defendant on probation. 
(3) Probation for misdemeanants is automatically without supervision, 
unless court affirmatively orders supervision by the Commission .. 

Range of Probati on Per; od - (1) Felony - "not to exceed two years 
unless otherwise specified by the court." (2) Misdemeanors -
"not to exceed six months unless otherwise specified by the court." 
(3) Preceeding only applies to probation with supervision; does not 
limit duration of unsupervised probation. 

Mixed Sentences - No provision. 

Probation Officers I Qualifications - Commission sets the standards 
for qualifications. 

Probation Officers I Duties - Commission must investigate all cases 
referred to it by circuit court and make recommendations in writing 
to court; it must also keep informed and make records of activities 
of probationers, and must cooperate with the courts by s~pervising 
defendants placed on probation. 

Volunteer Probation Officers - No provision, 

Conditions of Probation - Court has discretion to require any 
conditions "it considers proper," several statutory guidelines 
are stated. The performance of public service outside of the 
probationer's regular hours of employment is specifically 
mentioned as a possible condition. 

Revocation Procedures - (1) Probation supervisor may arrest 
probationer without warrant upon reasonable ground of probation. 
violation, to secure presence before court granting probation. 
(2) Revocation hearing must be held within ten days from date 
of arrest by the commission or the court. (If greater than 
ten days passes without hearing, probationer must be immediately 
released from custody), (3) Probationer must be given 
"opportunity to be heard in oerson, by counsel, or both. II 

(4) The arrest of felony probationer on a felony charge subse
quent to being p1aced on probation constitutes strong evidence 
of violation of conditions of probation. 

'prohation Termination-and Discharge -" Either" the commission or 
court may discharge prob"ationer before term expires; termination 
results in release of probationer from probation and the end of 
defendant's liability for the sentence for which probation is 
allowed. 
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(n) 

(0) 

, 
Civil Rights, Disabilities - Executive clemency may be exercised 
concurrently by governor and three members of state cabinet to 
restore civil rights of probationers and other convicted persons. 
No specific mention of judicial power to restore rights. 

Presentence Activities - (1) A presentence report is mandatory 
in cases involving imprisonment; optional in misdemeanor cases. 
The reports are made by the Commission in writing, and contain 
its findings and recommendations. (2) No disclosure of report 
to defendant or defense counsel, unless written permission by 
the commission; commission adopts regulations regarding such 
disclosure. 
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SYNOPSIS OF STATUTES OF GEORGIA 

Relevant Code Provisions: 

Georgia Statutes Annotated 

Titl es 

27 

40 
77 

Sections 

2527 to-2529 
- - 2702 to 2732 

35162.2 to 35162.5 
501 to 529 

(a) Definition of Probation - No provision. 

(b) Probation Administration - The probation system is administered 
at the State level by the Board of Offender Rehabilitation composed 
of members of the State Board of Pardons and Paroles. The boards 
are separate but there is a joint chairman appointed by the 
governor. 

The Director of probation is appointed by the Board of Offender 
Rehabilitation and is subject to their supervision. He is 
responsible for supervising the probation system and the 
officers, keeping fil~s an(~records o(_C?S~s, making rules and 
r~gu_lat1ons_~Dst employjng_~ircuit probatjon supervisors. 

. -~- .. --_ ... -_._.- ---

The State Board of Pardons and Paroles is appointed by the 
governor and is responsible for investigating probationers, 
aiding in securing employment and sending annual reports to 
the governor and attorney general. It has the power to adopt 
rules and regulations, to remove disabilities and to remit 
parts of a sentence, however it does not take any power from 
the courts or agencies in conjunction with the courts to place 
offenders on probation or to supervise probation. The court 
retains power to supervise probation. 

(c) Probation Officers· Appointment Source - The director employs and 
assigns circuit probation supe~yisors to judicial circuits and 
the circuit judge may reassign.them. -Jhe assist~Q~ director ~nd 
district administrators are appointed by the Director of the 
Board of Offender Rehabilitation and the State Merit System of 
Personnel Administration. 

(d) Financing Probation - Members of the Board of Offender Rehabilitation 
receive a salary of $lO,OO~ annually. The director·s compensation 
is fixed by the board betw~en $12,000 and $25,000. Salaries of 
the assistant director and district administrator are set by the 
ttnrector of the Board of Offender Rehabilitation and tha State 
Merit System of Personnel Administration. The Board has no 
financial obligations to the court. 
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(e) Criteria for Probation - Those convicted of a misdemeanor, 
a felony reduced to a misdemeanor or a first felony (except 
when offense punishable by death or life imprisonment) may 
be considered for probation if the court feels the circumstances 
of the case and the public good do not require imprisonment. 

(f) Range of Probation Period - The period of probation may not 
exceed the maximum sentence of confinement which could be 
imposed. 

(g) Mixed Sentences - Fines, restitution, or reparati9n may b~,_,_ 
considered by the court in addition to probation. 

(h) Probation Officers· Qualifications - In order to qualify for the 
position of Director of Probation, applicant must be at least 
thirty years of age, hold a coll€!ge degree in human behavorial 
sciences, and have 3 years of field experience. 

Qualifications for'a circuit probation officer position include 
age, education, and other requirements as ordered by the Director. 

(i) Probation Officers l Duties - Cil'cuit probation supervisor·s duties 
include supervision and control of probationers, investigations of 
m~tters ref_erre~ bY,the ~~ur~! '~ubm~s~io~ <::!_:ep?!~~o~ p_r~bationerls 

_,.pr<?gr_es~. _ _ . ___ , _. __ ... 

(j) Volunteer Probation·Office-rs--=-__ ~o)rovi~~o_n_: _ . 

(k) Conditions of Probation - In its discretion, the court detennines 
the tenns and conditions of probation. Restitution or payment 
of fine or costs may be conditions of probation. (The fine for 
a felony conviction may not exceed $2,000.) 

(1) Revocation Procedures - Violations of terms, conviction of 
another crime, failure to report to probation officer as 
directed, or inability to be found in his county of residence 
are grounds for suspension of probation. The court may revoke 
probation without notice and a probation officer may arrest with
out a warrant. Any officer with an affidavit alleging a 
violation may issue a warrant. The court may dismiss the charges 
or schedule a hearing with counsel. Upon revocation, the court 
may order the execution of the original sentence or a portion of 
the sentence. 

(m) Probation Tennination and Discharge - When probation tenns are 
fulfilled, the probationer is discharged without court adjudica
tion of guilt and is exonerated from criminal convictio.l"]. _ AJter 
two years of probati on servi ce, annual progress -reports and 

-recorrniendati ons' for- d~ scharge a.re fi 1 ed wi th the court. 
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Civil Rights, Disabilities - Civil rights and liberties are not 
affected after discharge. 

Presentence Activities - Prior to a hearing granting probation, 
the court may request the circuit probation supervisor to investi
gate and provide recommendations concerning the circumstances of 
the offense, criminal record, history and the condition of the 
defendant. All reports and records are confidential and available 
only to probation officials and judges. 
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SYNOPSIS OF STATUTES OF HAWAII 

Relevant Code Provisions: 

Hawaii Revised Statutes 

Titles 

32 
37 

Sections 

608-1 
706-600 to 706-605 
706-620 to 706-630 
712-1255 
806-72 
806-73 

(a) Definition of Probation - No provision. 

(b) Probation Administration - Probation services are directed 
by the administrative judge of the state judicial court. 

(c) Probation Officers· Appointment Source - Probation officers 
are appointed by the judges of the judicial circuit. 

(d) Financing Probation - The salaries of probation officers and 
employees of the circuit court are paid by the state. 

(e) Criteria for Probation - Sentence of imprisonment must be 
withheld unless the court determines that the defendant 
should be incarcerated in order to protect the public from 
the commission of another crime in order to provide the 
correctional treatment that the defendant needs; or in order 
to recognize the seriousness of the defendant·s crime. The 
court may consider a statutory statement of grounds to be 
accorded weight in determining, including the following 
grounds: the mental element of the defendant in committing 
the crime; the mitigating circumstances surrounding the 
defendant·s conduct; the criminal history of the defendant 
and the likelihood that the defendant would commit another 
crime; the degree of hardship that would be caused by the 
imprisonment of the defendant. 

The statute further states that a defendant not sentenced 
to imprisonment should be placed on probation "if he is in 
need of the supervision, guidance, assistance, or direction 
that the probation service can provide. 1I 

(f) Range of Probation Period - Upon conviction, the period of 
probation must be limited to 5 years for a felony; 1 year 
for a misdemeanor; and 6 months for a petty misdemeanor. 
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(g) 

(h) 

(i) 

(j) 

(k) 

(1 ) 

(m) 

(n) 

(0 ) 

Mixed Sentences - Court may require defendant to serve up to 
6 months of imprisonment, continuously or intermittently, 
as an additional condition of its order. 

Probation Officers' Qualifications - Probation officers and 
employees of the court are selected according to the state 
civil service system. 

Probation Officer's Duties - Probation officers can be assigned 
to any correctional facility. They have the duty to: investigate 
and report on any case referred by the court; instruct probationer 
on conditions of his probation; keep informed and report on the 
probationer; keep records and perform duties assigned by the 
court; probation officer may exercise arrest powers of a 
police officer. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - Court may impose "such reasonable 
conditions, authorized by (the statutory) section, as it deems 
necessary to insure that he will lead a law-abiding life or 
likely to assist him to do SO." These conditions include 
requirement that probationer reside in a facility established 
for persons on probation; to make restitution; or lito satisfy 
any other conditions reasonably related to (his) rehabilitation ... 
and not unduly restrictive of his liberty or incompatible with 
his freedom or conscience." 

Revocation Procedures - Probation officer may arrest probationer 
without warrant upon probable cause for violation of conditions. 
The court must provide probationer with prevocation hearing and 
written notice of the grounds for revocation; defendant has 
further rights to present or contest evidence regarding revoca
tion, and to be represented by counsel at the hearing. 

Probation Termination and Discharge - Court may discharge proba
tioner prior to end of probation period. Upon expiration of the 
period, probationer is relieved of all conditions of and liability 
for sentence. 

Civil Rights, Disabilities - A person convicted of a felony 
and placed on probation may vote, but may not hold office, 
and must forfeit any public office held at the time of 
sentencing. 

Presentence Activities - Presentence correctional diagnosis 
and report required in felony cases and in case where defendant 
is less than 20 years old. Court may order such report in 
any other case. 

The presentence diagnosis report is made by personnel designated 
by the court, and may include a psychiatric or other medical 
examination period not exceeding 60 days, "or such longer 
period, not to exceed the length of permissable imprisonment." 
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Defendant and counsel are entitled to copy of presentence 
report and a "fair opportunity, if the defendant (or 
prosecuting attorney) so requests, to controvert or 
supplement them." 
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SYNOPSIS OF STATUTES OF' IDAHO 

Relevant Code Provisions: 

Idaho General Statutes Annotated 

Titles 

18 
19 
20 

Sections 

310 
2601 to 3921 

210 to 301 

Constitution of Idaho, Article la, Section 5 

(a) Definition of Probation - No provision. 

(b) Probation Administration - The State Board of Corrections has 
control, direction and management of adult probation. 
penitentiaries and parole matters. The Board supervises 
probationers and employs and assigns duties of personnel. The 
State Commission of Pardons and Parole advises this Board on 
probation matters and provides reports, records and statistics 
on probationers. 

(c) Probation Officers' Appointment Source - The state Board of 
Corrections is appointed by governor for six years. The Board 
appoints the commission and is responsible for employing all 
personnel required by the probation system. 

, 

(d) Financing Probation - The Board is salaried according to law 
and may accept funds from the federal government, local 
municipalities or counties. The State Commission of Pardons 
and Parole receives $50. per day. 

(3) Criteria for Probation - Probation available at discretion of 
court for all offenses except treason or murder. The court 
may withhold judgment or suspend the execution of the sentence 
when it is a /I proper case. II 

(f) Range of Probation Period - Maximum probation period for a 
misdemeanor ;s two years, and for a felony, the maximum possible 
length of imprisonment for the crime. The probation period 
may be indeterminate or fixed according to the court's 
discretion. The probation period with any extensions may not 
exceed five years except where charge ;s non-support of 
dependents. 
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(g) 

(h) 

(i) 

(j) 

( k) 

( 1 ) 

(m) 

(n) 

(0) 

Mixed Sentences - The court may suspend sentence during the first 
one hundred and twenty (120) days of confinement and place 
defendant on probation. rhe cou~t's jurisdiction may be extended 
sixty (60) days beyond the ·s1:ate.9_ on~ hund~e~ .and ~w~n~y·.(}20). 

Probation Officers' Qualificatio~s - No provision for officers. 
Commission members are chosen on basis of experience, knowledge, 
and interest in pertinent disciplines. 

. Probation Officers' Duties ~ The Board is responsible for 
supervision and compensation of probation personnel; supervision 
of probationers and parolees; and general investigative and 
record keeping matters relative to probationers. 

Probation officers prepare presentence reports and hold arrest 
powers. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - The terms and conditions are drawn at 
the court's discretion and may be modified at any time. The 
probationer must make regular appearances in court or file reports 
to the court offering proof of adherence to the conditions. 

Revocation Procedures - Court issues warrant when it is not 
satisfied with probationer's report or when terms and conditions 
of probation are violated,. or for any other'satisfactory ca·use. 
A summary hearing precedes the- revocation~···The· Probation Officer 
may arrest with or without a warrant, or deputize another officer 
to do so. The execution of the original sentence proceeds or 
the suspended sentence will be set and executed following revocation 
of probation. Probation time is not credited to the pronounced 
sentence. 

Probation Termination and Discharge - The court may extend or 
terminate probation. In the case of a suspended or withheld 
sentence, the probationer may apply for discharge which may be 
granted if the court finds (1) the conditions have been met; 
(2) there is no longer cause to continue; (3) it is compatible 
with public interest. If probation which has followed incomplete 
prison term for a felony has been terminated, the court amends 
the conviction to the number of days already served and deems 
it a misdemeanor. 

Civil Rights, Disabilities - Dismissal of case after termination 
of probation is followed by restoration of civil rights. 

Presentence Activities - Felony conviction requires an investigation 
by probation officer before probation is granted. A report is 
required for other cases only when probation officer is available 
to court. The report includes record, history and when possible, 
mental examination report on defendant. 
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SYNOPSIS OF STATUTES OF ILLINOIS 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

Smith-Hurd Illinois Annotated Statutes Changes 

Ii t 1 es 

38 102-18 to 1005-6-4 
56-1/2 710 to 1509 
68 25.1 to 27 
91-1/2 120.8 to 120.10 

11 nn: ___ hO.:1 - - 1:0 hn~ 

Definition of Probation - Probation "means a sentence or ad
judication of conditional and revocable release under the 

.- supervi s, on - 6f- a-prob,:, '. . :; -off; cer. II - • 

Probation Administrat ~nistration of probation system 
primarily carried out' ", ~"obation Officer in each county, 
subject to rules, regul~~ orders of county courts. 
(1) Circuit court of each. appoint Chief Probation 
Officer and other officers, 0\ ~cuit court may appoint 
Probation Officers to act throu9~:~ .. dicial circuit, or 
(3) circuit court may establish probe. ~ district of two or 
more counties within the circuit. 

Probation Officers' Appointment Source - Tne circuit court of each 
county appoints probation officers or joins with other courts in 
the appointment. 

Financing Probation - (1) Compensation of personnel is determined 
by the Board of Commissioners (or Supervisors) of the counties in 
which officers are appointed; paid by county treasurer. 
(2) Administrative support is duty of Board of County Commissioners 
or (Supervisors) to provide. 

(e) Criteria for Probation - (1) Eligibility - Court may defer 
imposition of sentence and enter order for supervision of defendant 
if not charged with felony, and if defendant meets certain statutory 
criteria; other statutory criteria are listed regarding courts 
consideration of sentence of imprisonment. (2) First offenders -
the court may, without entering judgement of guilt, place defendant 
on probation; applies only to listed drug offenses. (3) Con
ditional d;,scharge ;s additional sentencing alternative open to 
court. (4) Drug addicts - may be eligible under statutory criteria 
to elect treatment while on probation, and must be informed of 
this by the court. If treatment option taken, addict may be 
placed on probation by court, in its discretion. 
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( f) 

(g) 

(h) 

(i) 

(j) 

(k) 

(1) 

(m) 

(n) 

(0) 

Range of Probation Period - (1) Fp.lony - not to "exceed 5 years; 
(2) Misdemeanor - not to exceed 2 years; (3) Petty offense ~ not 
to exceed 1 year. 

Mixed Sentences - (1) Court may combine sentence of periodic 
imprisonment with sentence of probation. (2) Court not empowered 
to require as condition to probation imprisonment for period 
in excess of 6 months. 

Probation Officers' Qualifications - Officers must be of good 
character, reputable, and must meet qualifications set by court 
rules. Officers required to take oath. 

Probation Officers' Duties - (1) Duties include the investigation 
of probationers, compilation of presentence reports thereof, 
maintenance of records of cases investigated; (2) Supervise and 
take charge of persons placed on probation; (3) Chief probation 
officer has general supervisory duty, subject to court orders and 
rules; (4) Power to arrest probationer without warrant. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - (l) Court must require probationer to 
criminal statute, and r"eport to agency as directed by court; 
(2) General statutory guidelines for probation conditions are 
listed; periodic chemical tests for drug use may be required 
of person if court finds such person:to be a drug addict. 

Revocation Procedures - (1) Procedure - hearing is mandatory; 
the defendant has right of confrontation, cross-£xamination, 
and to r~presentation by counsel; the state has the burden of 
proof. Defendant has right to obtain report of proceedings. 
(2) Right to appeal - defendant must be informed of, and has 
right to appeal, probation revocation, with asistance of appointed 
counsel (if indigent). 

Probation Termination and Discharge - (1) Mandatory discharge if 
court detenni nes that defendant has success fully met conditi ons 
and has completed period of probation. (2) Discretionary - court 
"may at any time tenninate probation ... if warranted by the conduct 
of the offender, and the ends of justice. II 

Civil Rights, Disabilities - Upon successful completion of 
conditions of probation- the court that initially deferred the 
imposition of sentencing shall order the discharge of probationer 
and enter judgement dismissing the charges; this dismissal shall 
not be termed a conviction for purposes of disqualifications or 
civil disabilities imposed upon convicted persons. Three years 
after such dismissal, the person may have criminal record expunged. 

Presentence Activities - A presentence report is mandatory prior 
to sentencing for a felony conviction; defendant may waive such 
investigation and report. 
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SYNOPSIS OF STATUTES OF INDIANA 

Relevant Code Provisions: 

Indiana Statutes Annotated 

Titles 

9 
11 

16 
33 

35 

Sections 

9-4-1-127; 9-4-13-10 
11-1-1-20; 11-1-1.1-18 to 
11-1-1.1-23 
1 6-1 3-6. 1-18 
33-5-35.1-8 to 33-5-44.1-18; 
33-6-1-20 
35-5-6-2;35-7-1-1 to 35-7- 5.1-12; 
35-8-1a-2 to 35-8-3-2; 
35-50-2-2; 35-50-3-1 

(a) Definition of Probation - No provision. 

(b) frobation Administration - Probation system is administered at the 
State level through the Commissioner of the Department of Correction 
and the Department's Division of Probation. The Division has the 
authority to promulgate rules and regulations for probation staffs 
and regulate methods of probation. Appointments and compensations 
are regulated by the individual courts. 

(c) Probation Officers' Appointment Sourc~ - Personnel for the Division 
of Probation are recommended by the Commissioner. The Director 
of the Division of probation is appointed by the Com~issioner with the_ 

--ap-proval or -tneBoard ofCorrectio-n-.. -From time--totime~--the---Divislon 
---of Probation conducts competitive examlnatfons -tci-est-a.ol1sh 1 i"sts 07 

persons eligible for appointment as probation officers. Probation 
officers are appointed by the court from these lists of eligibles. 

(d) Financing Probation - Court probation services for counties are 
paid from State funds. Compensation schedules for probation 
personnel are set by the Division of Probation and the Probation 
Standards and Practices Committee. 

(e) Criteria for Probation - While criteria for probation are left to 
the court's discretion, the statutes set out factors which may 
be considered for aggravation or mitigation of sentence. 

Court is prohibited from suspending sentence for a felony where 
defendant has a prior felony conviction and the felony committed 
was among a list of serious felony offenses set out in the Statute. 

With or without election for treatment, drug offender may be placed on 
probation and treated for drug rehabitation. 
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(f) Range of Probation Period - In felony cases, probation period may 
not exceed the expiration date of the suspended sentence. For 
drug offenders admitted to treatment, probation period may be 
the maximum for the offense or three (3) years, whichever is 
less. For habitual traffic offenders, probation period may not 
be less than three (3) years nor exceed ten (10) years. 

(g) Mixed Sentences - Fine or restitution are penalties available 
to the court. In addition to probation, court may order 
"intermittent" service of confinement. 

(h) Probation Officers' Qualifications - Division of probation shall 
adopt, in the name of the department and subject to the approval 
of the Commissioner, minimum qualifications for personnel entering 
probation work. Such standards are promulgated in competitive 
examinations. 

The director of the division of probation shall have the following 
qualifications: a bachelor's degree and preferably a ~raduate 
degree; eight years full-time paid experience in a correctional 
system; three years in a responsible supervisory or administrative 
capacity (2 years of graduate education may be substituted for 
2 years of general experience). 

(i) Probation Officers' Duties - Probation officers are responsible 
for investigation of matters referred by the court; furnishing 
the probationer with written statement of conditions; maintenance 
of records and supervision of probationers in their charge. Officers 
have process and arrest powers. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - While court may designate or modify 
conditions of probation, statute enumerates guidelines for 
consideration. These include medical and psychiatric treatment, 
restitution, or payment of fine. 

(1) Revocation Procedures - When petition is filed charging probation 
violation, court may issue summons or~~f~st warrant. (Summo~s 
or warrant tolls period of probation until final determination). 
A revocation is prohibited where imposition of financial 
obligations are involved and defendant did not recklessly, 
knowingly, or intentionally refuse to pay. 

(m) Probation Termination and Discharge -Probation may be terminated 
by the court at any time. 

(n) Civil Rights, Disabilities - No provision. 
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Presentence Activities - Presentence report required ;n felony 
cases. Report should contain information on the defendant 
usefu1 to the court's disposition of the case. 

Court may order a physica1 or a mental examination for a period not 
exceeding 90 days and the report therefrom should be included in 
the presentence report. 

Presentence report available to defendant, counsel and prosecuting 
attorney. Sources of confidential information may not be 
released without order by court. 

Defendant may -fi fe -wfth-cQur-f a- wrl tien -memorandum to be con-s i de~ed 
at time of sentencing, and may also attach written statements by others 
;n support of facts alleged in memorandum. 
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SYNOPSIS OF STATUTES OF IOWA 

Relevant Code Provisions: 

Iowa Code Annotated 

Titl es 

3 
204 
217 
218 
247 
252A 
356 
685 

(a) Definition of Probation - No provision. 

Sections 

101 to 104 
409 
24; 28 
Bl, B2 . __ 
20 to 40 
6 

47 
9 

(b) Probation Administration - Probation is administered by State 
and local authorities. (1) At the state level, a Board of 

---Parofe exer-cises -admin-istra:ive aufhoriti over the p"r"obat"lon 
system;-and the Chief Parole Officer is responsible for 
supervision of persons released on probation after conviction. 
The Department of Social Services, Divisipn of CorrectiCins 
budgets f~r some of the administrative costs of probation. 
(2) Af the local level, IIcommunity-based correctional programs 
and services" are operated for the "rehabititation ll of probationers. 

(c) Probation Officers' Appointment Source - No provision. 

(d) Financing Prob~t~~ - Any necessary expenses contract~d by the 
Board of Parole for care of probationers is paid from general 
fund appropriations of the Board. Where costs are incurred 
for transport of probationer to institution following revocation 
of probation, payment is made by the Division of Corrections of 
the Department of Social Services. 

(e) Criteria for Probation - Except for offenses of treason, murder 
or violation of a narcotics law, court may in its discretion 
suspend the sentence and grant probation to defendant during 
good behavior. 

Where there is no prior narcotics or controlled substance 
conviction the court may, without entering a judgment of guilt, 
and with the consent of the accused, defer futher proceedings and 
place defendant on probation. 
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(f) Range of Probation Period - The length of probation shall be for 
such term as the court may fix, unless the defendant is ordered 
placed under the supervision of the chief parole officer, in 
which case the term of probation shall be determined by the 
board of parole, 'and the probation shall be supervised by the 
chief parole officer. 

(g) Mixed Sentences - The court may suspend sentence of confinement 
and place defendant on probation provided defendant has served 

·o··· .. t.he portion of the sentence which was not suspended . 

(h) 

(i) 

(j) 

( k) 

(l ) 

(m) 

(n) 

(0) 

. '''-~~~'' 

Deferred prosecution with probation is available to the court 
as a disposition. 

Probation Officers' Qualifications - No provision. 
'\" 

Probation Offic~rs' Duties - Presentence investigations are 
conducted by the"probation and parole service, the Department 
of Social Services"Qt other agencies as detennined by the court. 

" Volunteer Probation Officers - No provision. 

Conditions of Procation - Probation conditions are left to the 
di screti on of the t-Fi a 1 court. 

Revocation Procedures - No 9tovision. 

Probation Termination and Discharge - Upon fulfillment of tenns and 
conditions of probation, the court shall discharge the defendant 
and dismiss the proceedings against him without adjudication of 
guilt. This may occur only once with I"'espect to any pel'·son. 

.~;vil Rights, Disabilities - Upon final discharge at the end of 
the probation period, the court shall fo~~ard to the governor a 
recommendation for or against restoration of citizenship rights. 

Presentence Activities - The Department of Social Services is 
responsible for presentence investigations. The investigations 
shall be made by a probation officer, by the agency in charge 
of parole agents, or by another agency as determined by the court. 

For felony offenses, presentence investig~tions are required. For 
misdemeanors) the court may order in its discretion a presentence 
investigation when the maximum period of confinement is over 
30 days. 



SYNOPSIS OF STATUTES OF KANSAS 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

( i ) 

-

Kansas Statutes Annotated 

Titl es 

21 
22 
75 

Sections 

4601 to 4618 
3429 to 3716 
5212 to 5285 

Definition of Probation -"'Probation' is a procedure under 
which a defendant, found guilty of a crime upon verdict or 
plea, is released by the court after imposition of sentence, 
without imprisonment subject to conditions imposed by the 
court and subject to the supervision of the probation service 
of the s ta te, county or court. II 

Probation Administration - Probation i~ administered at the 
state level through a Director of Probat~on and Parole and 
a Secreta.ry of Corrections. Policy is fonnulated by the Kansas 
Adult Authority and is subject to the approval of a Board of 
Probation and Parole. 

Probation Officers' Appointment Source - Probation Officers 
are appointed by the Secretary of Corrections in accordance 
with state Civvl Service procedures. They must receive eighty 
hours of in-service training per annum. 

Financing Probation - In addition to their regular compensation, 
probation officers receive their reimbursement from the state 
for travel and other expenses incurred in the performance of 
their official duties. 

Criteria for Probatio~ - Granting of probation is discretionary 
with the court; however, probation is prohibited where defendant 
is convicted of a crime involving firearms. 

Range of Probation Period - Initial probation period may not 
exceed five (5) years in felony case or two (2) years in 
misdemeanor. Court may extend probation for a fixed five 
year period for felonies and two year period for misdemeanor. 
However, the tota1 probation period may not exceed the maximum 
sentence for the offense (exception non-support cases). 

Mixed Sentences - Fine restitution, or payment to the indigent 
defendant's counsel fund may be considered in addition to 
probation. 

Probation Officers' Qualifications - No provision. 

Erobation Officers' Duties - Probation officers must investigate 
all matters referred by the Secretary or the Court; furnish 
probationer with written statement of conditions; and supervise 
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(j) 

(k) 

( 1 ) 

and maintain records on probationers in their charge. Officers 
have powers of process and arrest. 

Volunteer Probation Officers - No provision. 

Conditi ons of Probation - The Kansas A dult A uthority adopts 
general rules and regu1ations for probation conditions. These 
conditions apply in the abse~~e.9f any conditions imposed by 
the court, and the court res~rve the_ rjght tp ~lo~ify OJ' amend 
conditions at any time. Reparation, restitution, payment of 
costs or a fine may be conditions of probation. Statute 
enumerate other conditions which may be considered by the 
court. 

Revocation Procedures - At any time during probation or 
suspension of sentence the court may issue a warrant for the 
arrest of a defendant for violation of any of the conditions 
of release, or a notice to appear to answer to a charge of 
Violation. Any probation officer may arrest such defendant 
without a warrant, or may deputize any other officer with 
power of arrest to do so by giving him a written statement 
setting forth that the defendant has, in the judgment of the 
probation officer, violated the conditions of his release. 

The court shall cause the defendant to be brought before 
it without unnecessary delay for a hearing on the violat'ion 
charged. The hearing shall be in open court and the state 
shall have the burden of establishing the violation .• The 
defendant shall have the right to be represented by counsel 
and he shall be informed by the judge that if he is financially 
unable to obtain counsel, an attorney will be appointed to 
represent him. The defendant shall have the right to present 
the testimony of witnesses and other evidence on his behalf. 
Relevant written statements made under oath may be admitted 
and considered by the court along with other evidence presented 
at the heari ng. 

If the violation is established, the court may continue or 
revoke the probation or suspension of sentence, and may 
require the defendant to serve the sentence imposed, or 
any lesser sentence, and where imposition of sentence was 
suspended, may impose any sentence which might originally 
have been imposed. 

The court may modify sentence within 120 days of orobation 
revocation. 

(m) Probation Termination and Discharge - Probation may be terminated 
by the court at any time during the period. 

The court may allow withdrawal of a plea of guilty and dismiss the 
comp1aint,information,or indictment when the defendant meets 
certa; n statutory requi rements. 
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(n) Civil Rights, Disabilities - Defendant (under 21 at the time I I 

of corrmi ss -Ion of offense) whose probat i on ; s di smi ssed by the ~ 
court has all civil rights restored. 

(0) Presentence Activities - Presentence report may be ordered by I 
the court upon finding of guilt, where no imposition of death 
penalty is involved. Reports are prepared by the Kansas Reception 
and Diagnostic Center which may detain defendant for up to one I 
hundred and twenty (120) days. Mental and physical examinations 
are to be included in the report as well as information about 
the defendants which aids the court in determining disposition. I 
All reports and diagnostic tests are confidential, but upon 
request, may be disclosed to prosecution and defense. 
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SYNOPSIS OF STATUTES OF KENTUCKY 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

Kentucky Revised Statutes 

Titl es Sections 

17 150 
196 075 
439 265 to 570 
440 130 

455 
532 040 to 080 
533 010 to 060 
534 030 

Kentucky Revised Statutes - Rules of Court 

Rule 

12-76 

Definition of Probation - No provision. 

Probation Administration - Dual administration of services at 
the state and local level characterizes the probation system. 
At the state level, there is a Secretary of Justice who has 
oversight of all executive agencies dealing witr criminal 
justice. The Secretary has authority over the Bl:Jre_auQf 

-Correct i ans, wh-ich i n- turn ~---is -under the- di rect-j on of eo-riuni s- .. 
sioner: The-Commissioner is as-sisted bi a blpartlsan 
Commission on Correction and Community Service. 

On the local side, the fiscal courts of each county provide 
office facilities for probation officers. 

Proba ti o~ Offi cers' Appoi ~tm~nt Source -. Proba
l
1;.ion offi cers 

are apPolnted by the Commlssloner's appolntee for deputy 
probation and parole. Appointments are subject to the approval 
of the Secretary of Justice and the Governor. 

(ci.).- -oF,i ,Ja-iiCi-ng 'Probation-~-Expenses of probati on program are paid 
from state funds; Commission members are reimbursed for their 
travel and per diem expenses by the State; and county fiscal 
courts are responsible for providing office space. In 
addition, offenders on probation or conditional release receive 
a sum not to exceed $10. ($25. in the Commissioner's discretion) 
for clothing and transportation. 
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(e) 

( f) 

(g) 

(h) 

(i) 

(j) 

(k) 

(1) 

Criteria for Probation - Grant of probation is within court's 
discretion except where offender is convicted of a capital 
offense and is classified as a "persistent felony offender"; 
where offender is convicted of a Class A, B, or C felony 
involving use of a firearms; where sentence of imprisonment 
is required; or where probationer convicted of felonY:" .-

Range of Probation Period - Period of probation is fixed by the 
court and may be extended or shortened. Period with extensions 
may not exceed five years for a felony, nor two years for a 
misdemeanor. Sentence of probation runs concurrently with any 
Federal or State jailor prison term unless sentence is revoked. 

Mixed Sentences - Person convicted of a felony and granted 
probation may also have a fine imposed (not greater than $10,000 
or double the amount of defendant's gain from commission of 
the offense, whichever is greater). 

Offender may be placed on "conditionql qischarge" "(without-
~prob~tion~ry . superv.is i on·)-9r:~~s.h·oc~_proba ti on" at the· courtl s -
discretion. "Snack probation" may be requested on defense 
motion between 30 and 60 days after period of incarceration 
is begun. 

, 
Probation Officers' Qualifications - Probation officers are 
required to hold bachelor's degrees; have training and 
experience in probation or related social work. 

Probation Officers I Duties - Officers are required to investigate 
matters referred by the court; furnish probationer with written 
statement of conditions; prepare presentence reports; and 
generally supervise and maintain records on probationers in 
their charge. All information received by probation officers 
in discharge of their duties remains confi~ential. Statute 
enumerates 'prohibited t activities of officers such as 
political cam-paigning. Officers hold power of arrest. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - While statute enumerates guidelines 
which may be followed by the court and the Commissioner has 
some rule making powers over probationers, conditions of 
probation are set in the courtls discretion. 

Imprisonment (not to exceed 6 months or maximum of term 
of the offense) may be a condition of probation. 

RevocationProGedures - Court may revoke probation upon a finding 
of' vio1afrc)n'·o·Y" condition or commission of another offense. 
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(m) 

(n) 

(0) 

Probationers may be rearrested without a warrant by probation 
officer. Probationer is entitled to revocation hearing with 
certain specified rights. 

Probation Termination and Discharge - Upon fulfillment of proba
tion terms, probationer may be discharged by the court. 

Civil Rights, Disabilities - No provision. 

Presentence Activities - A presentence report is required in 
all felony convictions except capital offenses. The report 
is prepared by probation officer and must include information 
on the defendant useful to the court in achieving a disposition. 
Psychiatric tests may be included in the report. 

Defense counsel and defendant are afforded opportunity to 
review contents of report and examinations and controvert 
facts. Sources of confidential information need not be 
disclosed. 
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SYNOPSIS OF STATUTES OF LOUISIANA 

Relevant Code Provisions: 

West's 

Hest's 

Louisiana Revised Statutes Annotated 

Titles Sections 

13 13: 1408 
13 13:2519 
14 14: 30'. 1 
14 14: 95 
15 15:305 
15 15:529.1 
15 15:581.5 
15 15:581.19 
15 15: 826 
15 15:1112 
29 29: 172 
33 33:730 
33 33:731 
42 42:651 
46 46:55.1 
46 46~ 61 
46 46:1651 to 46:1654 

Louisiana Statutes Annotated - Criminal 

Tit1 e 

l8a 

Articles 

263 
552 
648 to 658 
875 to 877 
893 to 902 

(a) Definition of Probation - No provision. 

.--

Procedure 

(b) Probation Administration - Probation is administered by 
State ~;vision of Probation and Parole in the Department of 
Corrections, and supervision is carried out by state probation 
offi cers. 

(c) Probation Officers' Appointment Source - Officers generally 
are appointed by state Department of Corrections to serve in 
local courts. A court may appoint, with approval of Depart
ment df Corrections, the parish or district director of public 
welfare to perform the functions of probation officer in any 
welfare matters which come before the court. Certain family 
courts may appoint probation officers to serve such courts. 
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- -- • -- .---~~ -~ _______ 0 __ •• _- __ _ 

(d) Financing Probation - Financed through state legislative 
appropriations. 

(e) 

(f) 

(9) 

(h) 

(i) 

(j) 

(k) 

(1 ) 

Criteria for Probati9Jl - Court has general discretion to place 
defendant on probation "when it appears that the best interest 
of the pub 1 i c and of the defendant wi 11 be served," except: 
defendants'convicted of second felony within a five year period, 
capital crime J armed robbery, or on third conviction for crime 
of illegal carrying of weapons. Defendant convicted of second
degree murder not eligible for probation for a period of 40 years. 

The superintendent of a state mental institution may recommend 
to the court that a defendant committed for incompetency arising 
out of a criminal case be released on probation. 

Range of Probation Period - Felony cases - period of probation 
specified shall not be less than one year nor more than five 
years. Misdemeanor cases - period of unsupervised probation 
not to exceed one year; supervised probation not to exceed two 
years. 

Mixed Sentences - In felony cases, additional conditions of 
probation may be term of imprisonment, not to exceed one year. 
Probation may be accompanied by requirement of payment of fine. 

Probation Officers' Qualifications - Specific qualifications 
are set by State merit system rules. Department of Corrections 
may provide educational leave, with pay, to probation personnel 
in order to improve qualifications for probation. 

Probation Officers' Duties - Officers shall make investigations and 
perform other duties aSSigned to them by the court; officers have power 
of arrest without warrant. Statute requires probation officer 
to provide for study and research into causes of crime and other 
social problems relative to the probation function. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - Court shall require probationer to 
refrain from criminal conduct, and may impose specific conditions, 
including: meet specified family responsibilities; make restitution; 
serve term of imprisonment not to exceed one year; refrain from 
narcotics; participation in program for rehabilitation of drug 
dependent persons (only if probationer has been accepted by such 
a program). 

Revocation Procedures - Court at any time may issue arrest warrant, or 
surrrnons, for violation of any probation condition. If probation, 
officer has reasonable cause to believe violation of-probation 
ccmdi'tron -l1a.s -occurred-, hem"a.V a-rrest defendant without "a warrant. 
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(m) 

(n) 

(0) 

"4 ____ ..... • _ •• _____ ~ _____ ._ -.~- --.-----.--.---. -.--.-.-----.-. 

Upon arrest, a hearing which may be informal or summary shall 
be held without delay. 

If court determines that there has been a violation of probation 
or that probationer was about to violate conditions, it may give 
warning or intensify supervision or modify conditions or revoke 
probation and recommit probationer. Commission of subsequent crime 
is grounds for revocation. 

Probation Termination and Discharge - When imposition of sentence 
suspended and probation served satisfactorily, court may set aside 
conviction and dismiss. In felony cases, court may terminate 
probation after 1 year; in misdemeanor cases, it may do so at any 
time. 

Civil Rights, Disabilities - No provision. 

Presentence Activities - Court shall order Divisi6n ~1-Probations ani 
Parole of the Department of Correctlons "to make· presentence 
investigations. The probation officer shall inquire into: 
circumstances of offense or defendant's criminal record, or other 
relevant matters, including a physical and mental examination, if 
ordered by court. In felony cases II/here no presentence reDort is 
ordered prior to sentencing, the Division of Probation and parole 
shall make a post-sentence investigatiQn and report which shall be 
made available to the sentencing judge. 

I 
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Presentence or post-sentence reports are privileged, but the ~ourt I 
may advise defendant or his counsel of the contents and conclusions 
of reports. 
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SYNOPSIS OF STATUTES OF Mf\INE 

Relevant Code Provisions: 

Maine Revised Statutes Annotated 

Titles 

14 
15 

17a 

34 

Sections 

5502 
203 
223 

2142 
255 
552 

1152 
1201 to 
1252 
1501 to 
1552 
'591 to 
1771 to 

1206 

1503 

1593 
1774 

(a) Definition of Probation - "A procedure under which a person found 
guilty of an offense is released by the court without being committed 
to a state penal or correctional institution, or with or without 
committment to jailor fine, subject to conditions imposed by the 
court. II 

(b) Administration of Probation - Probation is administered at the 
state level through the Department of Mental Health and Correc
tions' Bureau of Corrections~~Division of Probation and Parole. 
The State is divided into administrative probation districts 
with officers assigned to each district. Oversight of the 
Division is handled by the Probation and Parole Board which 
is answerable to the Governor . 

. - _.- -~----...---.-- ------ _. - -- ---. 

(c) ProQation Officers' ADDointment_SQllr£e_~_5ubject to state civil 
service, Director of Probation and Parole appoints probation 
officers. 

(d) Financing Probation - No provision. 

(e) Criteria for Probation - (1) Court may sentence defendant to 
probation, except where conviction is for criminal homicide 
or for crime which statute expressly exempts from probation; 
or where "court finds ... undue risk" that probationer "would 
corrunit another crime" or finds sentence of probation "would 
diminish the gravity of the crime for which he was convicted," 
(2)Defendant not disqualified by above criteria "shall be 
sentenced to probation if he is in need of the supervision, 
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-----~-------------

( f) 

(g) 

(h) 

(i) 

(j) 

(k) 

(1) 

(m) 

---~ ~---- -------- -

guidance, assistance or direction that probation can provide. 1I 
Otherwise, the court must unconditionally discharge defendant. 

Range of Probation Period - Felony offenses and the relevant 
probation periods for these offenses are specified by statute. 

Mixed Sentences - Court may order 
days as a condition of probation. 
suspended fine with probation are 
court. 

imprisonment for up to 90 
Unconditional discharge or 

remedies available to the 

Probation Officers' Qualifications - Probation officers are 
appointed subject to qualifications required by state Personnel 
Law. 

Probation Officers' Duties - At the direction of the court or 
the Director of Probation and Parole, officers must prepare 
presentence reports, investigate all matters referred to them; 
supervise and maintain records on all probationers in their 
charge. Officers have arrest powers. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - Court may impose conditions 
IIreasonably related to the rehabilitation of the convicted 
person or the public safety or security,1I including any of 
the specific conditions listed in statute such as fine, 
restitution, or reparation. 

Revocation Procedures - Revocation is a bifurcated process 
of preliminary hearing and revocation hearing. (1) Preliminary 
hearing. Upon arrest by probation officer for alleged 
violation, probationer is entitled to preliminary hearing by 
district probation supervisor to determine IIprobable cause 
to believe that a condition of probation has been violated. 1I 
(2) Upon determination of probable cause, the court may, 
in its discretion, order hearing on probation revocation; 
probationer at hearing must be given lIopportunity to confront 
and cross-examine witnesses against him, to present evidence 
on his own behalf, and to be represented by counsel,1I who 
shall be appointed if probationer is indigent. 

Probation Termination and Discharge - Court may order early 
termination upon request of probationer, probation officer, 
or on its own motion. No ~riteria are set out for early 
termination but effect is to relieve (probationer) of any 
obligations imposed by the sentence of probation. 

(n) Civil Rights, Disabilities - No provision. 

-107-
~---------------------~.------ -- -~ ---------

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

II 

I 
I 
I 
I 
I 
I 

(0) Presentence Activities - Statute does not specify when court 
orders presentence report but does designate responsibility 
for preparation of the report to the Division of Probation 
and Parole. 
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SYNOPSIS OF STATUTES OF MARYLAND 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

Maryland Code Annotated 

Article 

27 

41 

64A 

Sections 

102 
292 
293 
639A to 645~1 
701 
107 to 131A 
2040 
204E 

91 
9J 

19 

Definition of Probation - "Probation is the conditional 
exemption from imprisonment allowed by prisoner by suspension 
of sentence (by the court). The condition of any order of 
probation ~hall be determined solely by the judge granting 
same. II 

Probation Administration - The Division of Parole and Probation 
is part of the Department of Public Safety and Correctional Services, 
and provides probation services to all courts when requested. The 
Advisory Board for Correction, Parole and Probation established 
as F~rt~f Department of Public Safety and Correctional Service, 
istudies 0f the development and progress of the corrections,makes 
parole and probation systems of the State. It makes suggestions 
and gives advice with respect to State's correction, parole 
and probation systems. Regular members appointed by Secretary 
of Public Safety and Correctional Services, with-'approval--iJf " 
Governor for terms of four years each. 

Reviewing panel shall have right to require Department of Parole 
and Probation to investigate, report and make recommendations 
with reqard to any aoplication for review of sentence. The panel 
has the power to suspend a sentence with or without probation and 
set terms. 

Probation Officers' Appointment Source - Probation officers are 
appointed by the State according to the~ ·merit civil service 
system. " " 

Financing Probation -

-'09-
----------- ~~----------,-----
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(e) Criteria for Probation - Probation may be granted by circuit 
or district court after staying the entering of judgment if the 
court is satisfied that the best interests of the defendant· 
and welfare of the people of state would be served, and with 
written consent of defendant. Alternatively, the court may, 
in its discretion, suspend imposition or execution of sentenc~ 
and place defendant on probation. Defendant with prior drug related 
conviction is ineiigibie to be considered for probation for 
present drug related conviction. 

(f) Range of Probation Period ~ Probation may not be longer than 
five years when imposed by judge of circuit court, and not 
more than three years when imposed by the court. 

(9) Mixed Sentences - Court may first impose sentence of confinement 
for a specified period, then provide that a lesser period be 
served in confinement with suspension of remainder of the 
sentence, and grant probation for a period longer than the 
sentence, but not in excess of five years. Both fine and 
probation may be ordered. 

(h) Probation Officers' Qualifications - The state merit civil service 
system sets standards for probation officers'qualifications. 

(i) 'Probation O'officers' Dut';~s - Probation officers are respon
~~vestigation of presentence reports sible for preparation c 

and supervision of pro~: • :"~S in their charge. 

(j) Volunteer Probation Officers - Diy' sion of Parole and Probation 
authorized to establish a citizen's support unit that is 
comprised of volunteers who aid in education and counseling of 
parolees and probationers. 

(k) Conditions of Probation - Conditions of probation are within 
discretion of court and may include restitution payment or 
attendance at rehabilitation program. 

(1) Revocation Procedures - Upon the violation of a condition of 
probation, court may enter a judgment of conviction and proceed 
with disposition as if person had not been on probation. If 
revocation of probation is ordered by a district court judge 
in a case where defendant has never been convicted, the court 
shall proceed to try the case. 

(m) Probation Termination and Discharge - Upon expiration of the term 
and fulfillment of the conditions of probation, the court shall 
discharge probationer and dismiss proceedings against him, and 
there shall be no judgment of conviction. In the case of a 
first conviction in a drug-related case, any public criminal 
record shall be expunged as a matter of right. 

- - --------~------.------



(n) Civil Rights, Disabilities - Discharge from probation after 
termination shall not be a conviction for purposes of any 
disqualificatioll or disability imposed by law for conviction 
of crime. 

(0) Presentence Activities - Presentence reports and investigations 
are conducted by agents of the Division of Parole and Probation. 
Reports are available to the defendant's attorney and State's 
attorney's office. Reports shall be confidential and not 
available to public. Division of Parole and Probation 
mandated to promote full and complete interchange of records 
and information pertaining to probation. 
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SYNOPSIS OF STATUTES OF ~~SSACHUSETTS 

Relevant Code Provisions: 

Massachusetts General Statutes Annotated 

Titles 

18A 
27 
32 

90 

94C 

123 

123A 

127 

147 
209 
218 
265 
266 
268 
271 
273 

276 

- .-
276A 
279 

280 

Sections 

9 
3 

76 
76A 
240 
24E 
34 
35 
40 
49 

4 
5 

17 
36 

135 to 151K 
4C 

32 
3D 

37 
14 
33 
41 
3 
5 
6 

12 
30J 
20K 
8:> to 103 
9 
lA. 
3 
4A 
6 

(a) Definition of Probation - No provision. 

(b) Probation Administration - State Commissioner of Probation 
supervises and establishes standards for the probation work 
in all courts in the State. Commissioner is appointed for 
six year term by State Advisory Committee on Probation which 
also consults with the Commissioner when setting standards 
of probation work. Committee sets standards for appointment 
of all probation officers in the State. 

(c) Probation- Officers' Appointment Source - (1) Courts appoint 
pr.~~ati~n .?ffi_c!rs _an~ ~a~ des;.gna~,: a ce.rtain app.oi~tee to 
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(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

(j) 

(k) 

(1 ) 

(m) 

(n) 

be chief probation officer or supervisor of probation; 
(2) Commissioner of Probation may appoint five deputy 
commissioners and three supervisors of court probation 
services and may recommend to court the appointment of 
additional probation and clerical personnel. Personnel 
classifications are set out in statute. 

Financing Probation - Compensation of probation officers 
providf~d by State. IIReasonable expenses II of probation 
officers assigned to court are approved by court and 
paid by county where court is located, 

Criteria for Probation - Court may suspend sentence of 
imprisonment and place convicted person on probation, except 
for crime punishable by death or life imprisonment. 

Range of Probation Period - Court may place person on probation 
"for such time and upon such conditions as it deems proper ... II • 

Mixed Sentences - In District or Municipal courts, fine, imprison
ment, or both are sentences available to the court. 

Probation Officers' Qualifications - State Committee on Probation 
prescribes standards for qualifications of all probation officers, 
and such 'standards are implemented by Commissioners of probation. 
Applicant may not be automatically disqualified because of absence 
of college degree, if committee "considers he has the practical 
equivalent. II' 

Probation Officers' Duties - State Commissioner of Probation 
prescribes duties of officers which include preparation of 
presentence reports. 

Volunteer Probation Officers - Court may appoint unpaid deputy 
probation officers to supervise children under §eventeen years of 
age on probation. Probation officers direct volunteers. 

Conditions of Probation - Court has general power to impose 
IIsuch conditions as it deems proper". Participation in 
"driver alcohol education programs" is a condition of probation 
for charge of drunken driving. Court may require drug dependent 
person to receive treatment as condition of probation and submit 
to periodic program of chemical testing for drug use. 

Revocation Procedures - Probation violator may be arrested 
without a warrant by probation officer. Probationer must 
appear before the court at which time, probation may be 
continued or revoked,or sentence imposed and executed. 

Probation Termination and Discharge - Court has discretion to 
terminate and discharge probationer. 

Civil Rights, Disabilities - Person may request that his record 
of probation be sealed by commissioner of Probation. Any sealed 
records do not deny a person his civil rights or opportunity 
for State employment. 
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(0) Presentence Activities - Presentence report ;s mandatory for 
offense punishable by imprisonment greater than one year. 
Court may order report in other types of cases. Reports may 
not contain information on prior crjminal prosecutions res~lting 
in finding of not guilty. 
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SYNOPSIS OF STATUTES OF MICHIGAN 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

Michigan General Statutes Annotated 

Titles Sections 

4 
14 
18 
25 

27A 
28 

4.463 
14.58 (16) 
18.1070 (47) 
25.161 
25.163 
27A.8314 
28.364 (2) to 28.2322 

Definition of Probation - No provision. 

Probation Administration - Probation is administered at the state 
level through the Oepartment of Correctioos' Bureau of Probation 
in accordance with policy set by the Board. The state is 
divided into districts (parallel to court districts). Officials 
of the Bureau supervise county probation officers and serve 
counties with no probation officers. 

ProbationOfficers'Appointment Source - Officers are recommended 
by circuit courts and appointed by Michigan Corrections Commission. 
Removal for cause may be handled by Court or Commission. 

Financing Probation - County Boards of Supervisors determine 
salaries of probation off1~ers and assistants and are drawn 
from county funds. 

(e) Criteria for Probation - Probation, grant is within discretion of 
the court. No probation may be granted for persons convicted 
of murder, treason or robbery involving use of firearms. 

First time (non-drug) offender may be eligible for deferred 
prosecution and probation. 

(f) Range of Probation Period - Probation period shall not exceed 2 
years for misdemeanor and 5 years for felony. 'Extensions of 
probation may not exceed maximums. Person under age 22 who ;s 
convicted of a crime for which incarceration in the State prison 
may be imposed may be placed on probation, but required to spend 
part of the period (not over 1 year) in a probation camp. 
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(g) 

(h) 

( i ) 

(j) 

(k) 

( 1 ) 

(m) 

(n) 

(a) 

.----------___ . _"""'~_=i).~';.rr~'-----_-. ___ _ 
....... .... ~. 

Mixed Sentences - Probation may accompany payment of fine or 
costs and/or imprisonment for not more than 6 months. 

Probation Officers' Qualifications - No provision. 

Probation Officers' Duties - Probation officers are responsible . 
for presentence investigations; supervisinn of probationers; 
maintenance of records; and other duties' ussigned by the Assistant 
Director of Corrections. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - Conditions of probation are at court's 
discretion. However, statute enumerates conditions which may 
be considered by the court such as fine, restitution, payment 
of costs, drug rehabilitation or imprisonment for not more than 
6 months. 

Revocation Procedures - Since no offender has a right to probation 
(by statute) court may order revocation as it deems appropriate. 
Revocation hearings are summary and infqrmal. By court order, 
probationer may be arrested, detained and confined. 

When probation is revoked~ the court may proceed to sentence. 

Probation Termination and Discharge - Upon fulfillment of 
conditi ons of probati on, court sha 11 di scharge-probati oner and 
dismiss proceedings without ajudication of guilt. 

Civil Rights, Disabilities - Where probationer is dismissed 
without adjudication of guilt, no disabilities or disqualifica
tions may attach. 

Presentence Activities - A presentence report is mandatory in 
felony case and optional in misdemeanor case. 

Probation officers are required to prepare reports which include 
information on the defendant useful to the court in deciding 
sentence. A psychiatric examination is attached to the report. 

-116-________ -----------'--..:...::.....--------------------1 



SYNOPSIS OF STATUTES OF MINNESOTA 

Relevant Code Provisions: 

Minnesota Statutes Annotated 

Chapters 

242 

243 
246 
299 
488A 
609 
643 

Code of Criminal Procedure 

Sections 

242.21 
242.22 
243.05 to 243.16 
246.43 
299.C06 
488A.04 
609.13 to 609.14 
643.07 

27.02 
27.03 

(a) Definition of Probation - No provision. 

(b) Probation Administration - Commissioner of corrections shall 
exercise probation supervision~ and appoint required agents 
and personnel. The Chief Probation Officer shall supervise other 
probation officers. 

(c) Probation Officers' Appointment Source - Chief Probation Officer is 
appointed by court. With court's approval, chief probation officer 
shall appoint a chief deputy probation officer, a casework supervisor, 
and such number of deputy probation officers and other employees 
as may be required. 

(d) Financing Probation - Board of County Commissioners shall provide 
the probation officers, the casework supervisors, and others, with 
furnished offices and supplies. The court shall fix the annual 
salaries of probation personnel subject to maximums. 

(e) Criteria for Probation - Except when a sentence of life imprisonment 
is required by law, any court, including a justice of the peace, 
in its discretion may stay imposition or execution of sentence and 
place defendant on probation. Upon recommendation of commissioner 
of public welfare court may impose probation for sex offender, on 
condition that defendant receive out-patient treatment. 

(f) Ran e of Probation Period - For felony conviction, the stay of 
sentence including probation) may be no more than the maximum 
period for which imprisonment might have been imposed. For misdemeanor, 
the maximum stay is 1 year. 
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(g) Mixed Sentences - No provision. 

(h) Pr'Obation Officers' Qualifications - No provision. 

(i) Probation Officers' Duties - Probation officers must be present 
in court as required, must supervise probation reports to the 
court, and have powers of police officers. The Chief Probation 
Officer supervises other probation officers and delegates duties 
to them. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - No provision. 

(1) Revocation Procedures - State Corrections Authority may deputize 
any person regularly employed by another state to act as officer 
and agent of state in returning probation violator. 

When it appears that probationer has violated any condition of his 
probation the court may, without notice, revoke probation and 
direct that defendant be taken into custody. Then the defendant 
must be notified in writing of the grounds of revocation, if 
contested, court must cause a summary hearing to convene, at 
which defendant is entitled to counsel. If grounds for revocation 
are found to exist, the court may impose sentence previously 
imposed or new sentence. 

(m) Probation Termination and Discharge - If imposition of sentence 
is stayed, defendant is placed on probation and afterwards is dis
charged without sentence. Although conviction is for a felony, such 
conviction is deemed to be a misdemeanor if the imposition of the 
sentence is stayed and defendant is placec on probation, and is 
thereafter discharged without sentence. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Activities - Person convicted of a sex offense shall be 
committed to commissioner of public welfare of department of 
public welfare to conduct a presentence (social, physical and 
mental) examination within sixty days after conviction. 

Except where a sentence of life imprisonr:lent is required by law, 
court may order a presentence investigation and report, and shall 
do so when required by law. In misdemeanor cases, report may be 
eral. Copy of written report provided to counsel for all parties 
before sentencing. Otherwise, disclosure may be made only as 
provided by law: if report is oral, counselor defendant permitted 
to hear report. A mental or physical examination may be required 
by the court. 
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SNYOPSIS OF STATUTES OF MISSISSIPPI 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

Mississippi Code Annotated (1972) 

Titles 

1 
25 

41 

47 
93 

Sections 

1-1-11 
25-3-33 
25-31-29 
41-29-150 
41-31-13 
47-7-1 to 47-7-45 
93-9-39 
99-19-81 
99-19-83 

Definition of Probation - No provision. 

Proba~ion Administration - Probation ;s a state level management 
function of the Department of Corrections and the State Probation 
and Parole Board and the Division of Community Services. 

Probation 'Officers' Appointment Source - I Field Supervisors' 
(probation officers) are appointed by the Division of Community 
Services and assigned to judicial districts and circuits. Courts, 
in the respective localities, may request transfer or removal of 
supervisors. Presentence investigators serve each court. 

Financing Probation - Expenses incurred for probation services 
are paid from funds appropriated to the Board. 

Compensation levels of probation personnel are set by the Board. 

When arrest warrant for violation is issued, arresting officer is 
allowea a fee which is levied against probationer. 

Criteria for Probation - Probation is within the discretion of the 
court except where offense carries death or life imprison~Ent penalties 
or where offender has minor felony conviction or is classified as 
"habitual criminal." First offender (non-drug) may be placed on 
probation. 

Range of Probation Period - Period of probation, 'including extension, 
may not exceed 5 years except in nonsupport cases where period may 
be longer. 

(g) Mixed Sentences - Fine may be imposed by court. Court may not 
grant probation after sentence of confinement. 

(h) Probation Officers' Qualifications - No provision. 
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(i) Probation Officers' Duties - Field Supervisors conduct 
investigations, furnish probationer with statement of 
conditions, and supervise probationers in their charge. 
Separate presentence investigators are provided to the 
courts. 

(j) Volunteer Probation Office~ - No provision. 

(k) Conditions of Probation - Conditions of probation are left to 
the courtis discretion, however, statute sets out guidelines 
for court's consideration which include participation in drug 
rehabilitation programs or payment of fine. 

(1) Revocation Procedures - Co~rt may issue warrant of arrest for violating 
probation at any time. Any probation officer may ef{ectarrest or 
may deputize another officer with power of arrest by giving him a 
written statement setting forth alleged violation. 

Upon violation of a condition of probation, court may adjudicate 
guilt and proceed with sentencing. 

(m) Probation Termination and Discharge - Court may, in its discretion, 
terminate probation at any time and dismiss proceedings without 
adjudication of guilt. Discharge is not deemed a conviction for 
purposes of disqualifications and disabilities. Discharge may 
occur once with respect to any person. 

(n) Civil Rights, Disabilities - In certain cases, if a defendant 
was under 26 years old when he committed an offense and was 
subsequently placed on probation which was terminated honorably, 
he may apply to court for an order to expunge from all official 
public records, all recordings relating to his arrest and 
prosecution. Defendant will suffer no disabilities and is 
authorized to deny his arrest, indictment and trial. 

(0) Presentence Activities - Presentence reports may be ordered by 
the court and contain information on the defendant's social 
history and present circumstances. Reports may include psychiatric 
examinations. All reports are privileged and may not be disclosed 
to parties except the Board, Court, or others designated by the 
Court. 
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SYNOPSIS OF STATUTES OF MISSOURI 

Relevant Code Provisions: 

Vernon's Annotated Missouri Statutes 

Chapters 

202 
216 
549 

Sections 

740 
010 
058 to 285 ____ _ 

(a) Definition of Probation - II 'Probation' means a procedure under which a 
defendant found guilty of a crime upon verdict or plea is released 
by the court without imprisonment, subject to conditions imposed by 
the court and subject to the supervision of a probation service." 

(b) Probation Administration - The State Board of Probation and Parole, a 
division of the Department of Corrections, is responsible generally for 
providing and managing probation services in circuit courts throughout 
the state. The Board ;s comprised of three members appointed by the 
Governor with the advice and consent of the Senate. At the request of 
the judge of any circuit or criminal court~ or of certain magistrate 
courts, the Board assigns probation officers or makes presentence 
investigations and reports, in order to carry out the probation function 
for the courts. 

I 
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I 

(c) Probation Officers' Appointment Source - The State Board of Probation I 
and Parole appoints probation officers and administration officers to 
work in courts throughout the state. 

(d) Financing Probation - The State Board is funded through appropriations I 
by the State General Assembly. 

(e) Criteria for Probation - When any person of previous good character is I 
convicted of any crime punishable by fine or commitment, the court before 
whom the conviction was had, if satisfied that the defendant if allowed 
to go at large) may in its discretion place the defendant on probation. I 
Probation may not be awarded to certain multiple offenders convicted of 
violating controlled substance laws. Probation of 3 years minimum may 
be awarded a person determin~ to be a criminal sexual psychopath who 
has improved to the extent that his release will not be incompatible with I 
the welfare of society. 

A second probation may be granted after revocation, but no more than two I 
probations shall be granted the same person under the same judgment of 
con vi cti on. . 
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Significantly, the action of court in granting, denying, altering, 
revoking, extending or terminating any order of probation is not 
subject to review by any appellate court. 

(f) Range of Probation Period - In felony cases, probation must be granted for 
a term of not less than one year nor more than five years. For mis
demeanors, probation shall not exceed two years. The court may extend 
the tenn of probation only once. Defendant determined to be a sexual 
psychopath released on probation must serve on probation for a minimum 
of three years. 

(g) Mixed· Sentences - No provision. 

(h) Probation Officers' Qualifications - Probation officer positions are 
generally within the state merit system professional classifications. 

(i) Probation Officers' Duties - Probation officers shall investigate all 
persons referred to them for investigation by the Board or the court, 
and shall furnish to each person released under their supervision a 
written statement of the conditions of probation. They shall keep 
informed of his conduct and use all suitable methods to bring about 
improvement in his conduct. Probation officers must keep detailed 
records of their work; they must make such reports in writing and must 
perform such other duties incidental to those enumerated in the statute, 
as the court or the Board may require. 

In addition to all other duties provided by law, members of the State 
Board of Probation and Parole shall provide statewide recognizance 
and diversionary programs where needed, as determined by the law 
enforcement officials and the circuit judges in each local area. 

(j) Volunteec Probation Off;cer~ - No provision. 

(k) Conditions of Probation - Conditions of probation are in the discretion 
of the court as it IIsees fit to impose," and it may require that the 
prob~tioner submit proof of compliance with all conditions of probation, and 
to pay court costs upon revocation of probation. 

The Board of Probation and Parole has the power to adopt general rules 
concerning the conditions of probation applicable to cases for which it 
provides services; however, the authority of the court is not limited by 
this. 

(1) Revocation Procedures - Court may at any time, without notice, order 
probationer's apprehension by issuance of arrest warrant. Any probation 
officer may arrest probationer without a warrant. 

The court may, with or without hearing, order probation revoked and 
direct that the sentence previously imposed be commenced, or where im
position of sentence has been suspended, the court may pronounce any 
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lawful sentence. r Recommendation of Department of Public Welfare 
may. be required in the case-s- where--magistrate presides. 

(m) Probation Termination and Discharge - Court shall discharge 
probationer when it "is satisfied that the reformation of probationer 
is complete and that he will not again violate the law" prior to the 
end of the term imposed _b:y_ the C?u..rt .. 

When probationer has completed term of probation successfully, 
probation shall automatically terminate and probationer shall be 
absolutely discharged from probation. 

(n) Civil Rights, Disabilities - Any probationer who receives a final 
discharge from probation must be restored to all the rights and 
privileges of citizenship. 

(0) P:esentence Activities - Upon court's request, the Board of Probation 
and Parole shall make a presentence investigation of any person 
convicted of a crime or offense and make a report of findings to the 
court. 

The presentence report is privileged, but the Board or the court may, 
at their discretion, permit inspection of report or parts of the report 
by the defendant or his attorney. 
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SYNOPSIS OF STATUTES OF MONTANA 

Relevant Code Provisions: 

Revised Codes of Montana (1947) 

Titles 

94 
95 

Sections 

9829 to 9837 
2406 to 3308 

(a) Definition of Probation - IIProbation means the release by the court 
without imprisonment except as otherwise provided by law, of a 
defendant found guilty of a crime upon verdict or plea, subject to 
conditions imposed by the court and subject to the supervision of 
the department upon direction of the court (department means Depart
ment of Institutions)." 

(b) Probation Administration - Probation is administered at state level 
through Department of Institutions and the Board. State is divided 
into probation districts .. 

(c) Probation Officersr"Appointment Source - Department appoints officers 
who remain answerable to Department and to courts. 

(d) Financing Probation - No provision. 

(e) Criteria for Probation - No eligibility criteria cited in statute but 
are left to court discretion. 

(f) Range of Probation Period - Duration of probation is within court·s 
discretion and may be modified at any time with notice to probationer. 

(g) Mixed Sentences - Court may grant fine or restitution. 

(h) 

(i) 

Pr2pation Officers· Qualifications - Probation ?f!ice~s must have at 
least a college degree and have some formal tra1n1ng 1n behavioral 
sciences. Exceptions to requirements must be approved, and related 
work experience may substitute for educational requirement with 
department approval. 

Probation Officers· Duties - Probation officers are charged with furnishing 
probationers written statements of conditions~ investigating matters by 
Department or court and supervision and ma"iJtenance of rec-ords for persons 
in the i r cha rge. 

II (j) Volunteer Probation Officers - No provision. 

I 
I 
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(k) Conditions of Probation - Conditions of probation are discretionary 
with the court. The board may adopt general rules concerning 
conditions of probation or suspension of sentence. These "shall 
apply in the absence of any specific or inconsistent conditions 
imposed ~y a court.1I Court may modify conditions at any time. 

(1) Revocation Procedures - At any time during probation or suspension 
of sentence, a court may issue a warrant for arrest of defendant 
for violation of any of the conditions of release, or a notice to 
appear to answer to a charge of violation. Any probation officer 
and parole officer may arrest defendant without a warrant, or may 
deputize any other officer with power of arrest to do so by giving 
him a written statement setting forth the alleged violation. 

Court shall hold hearing on violation without delay. Hearing may 
be informal or summary. 

If violation established, court may revoke probation and may require 
defendant to serve the sentence previously impose~ or any lesser 
sentence, and if imposition of sentence was suspended may impose any 
sentence within law. 

(m) Probation Termination and Discharge - No provision. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Ac:ivities - There are no statutory guidelines for pre
sentence report usage, however, statute does prohibit disclosure 
of report. 

-125-

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I" 

I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I" 
I 

II 

I· 
I 
I 
I 
I 
I 
I 

SYNOPSIS OF STATUTES OF NEBRASKA 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

Revised Statutes of Nebraska 

Title 

23 
25 
28 
29 
39 
48 
60 
83 

Sections 

1114 
1625 
4125 
2209 to 2637 
669.07 to 669.32 
126.01 
427.01 
11 04 and 1125 . 

Definition of Probation - Probation means a sentence under which a 
person found guilty of a crime upon verdict or plea, or adjudicated 
delinquent or in need of special supervision is released by a court 
subject to conditions imposed by the court and subject to supervision. 

Probation Administration - The Nebraska Court Judges Association ad
ministers the Office of Probation Administration. This office consists 
of the probation administrator, the Field Probation Service, and other 
employees. The office supervises and administers the service, but 
county courts may appoint probation officers in addition to those prov
ided by the service. 

Probation Officers7 ApQointment Source - The Nebraska District Court 
Judges Association shall appoint a probation administrator who shall, 
with concurrence of court, appoint district probation officers, deputy 
probation officers and other employees required for adequate probation 
service. Under certain circumstances, probation officers are appointed 
by the court itself. 

Financing Probation - Salaries and expenses of office of Probation 
Administrator are paid by shte. 

Criteria for Probation - The Court may withhold sentence of imprisonment 
unless court finds imprisonment necessary because of substantial risk of 
further criminal conduct; or because the offender is in need of correct
ional treatment in institution; or a lesser sentence will deprecate the 
seriousness of the crime committed. Advisory grounds in favor of with
holding sentence of imprisonment are that: the crime posed no serious 
harm; the offender did not contemplate serious harm; the offender acted 
under strong provocation; other grounds. 

Range of Probation Period - Probation period must not exceed two years 
for misdemeanor or five years for felony. 

Mixed Sentences - no provision 
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(h) 

(i) 

(j) 

(k) 

(1) 

(m) 

(n) 

(0) 

I 

Probation Officers' Qualifications - Probation Administrator, who must 
have experience in probation or training in relevant disciplines, establishes 
minimum qualifications for position of probation officer in state. (An 
ex-offender may be appointed as a deputy probation officer). 

Conditions of Probation - 'In a drug abuse case, mandatory condition of pro
bation is attendance and treatment for drug abuse at community mental health, 
or other licensed, facility. Conditions of probation may include: permit 
home visits hy ?robation officer; abstain from alcohol; pay fine or restitution. 

I 
I 
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Revocation Procedures - When probation officer has probable cause of violation ') 
of condition of probation, officer shall report this to the court. The matter 
may then be handled informally, or defendant may be arrested by probation officer 
without warrant and detained. County attorney may release defendant or file I 
motion to revoke probation. The court,must hold hearing. If clear and con
vincing evidence of v,iolation presented, the court may revoke probation and 
impose sentence, or institute less severe sanctions. 

Probation Termination and Oischarge - The court, on application of probation 
officer, or of offender, or on own motion, may discharge defendant at any time. 
Otherwise, discharge occurs at end of probation term. Through petition, the 
court may set aside a conviction. 

Civil Rights, Oisabilities - Civil rights are restored after an honorable 
termination of probation. 

I 
I 
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Presentence Activities - The presentence report inquires into information 
regarding the defendant and the offense. Presentence report is mandatory in 
felony cases and in any case in which the court orders the report be made. 
Report shall include: analysis of crime; criminal record of defendant; physical 
and mental condition; family Situation; education; occupation; personal habits. 
Psychiatric observation period not to exceed sixty days may be ordered and 
result included in report. Presentence and psychiatric reports are privileged, 
but defendant or his attorney may see the report with court's permission. I 
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SYNOPSIS OF STATUTES OF NEVADA 

Relevant Code Provisions: 

Revised Nevada Statutes 

Title 

14 

16 

Sections 

176-135 to 176-245 
177-125 
201-180 to 201-230 
207-180 
213-107 to 213-200 

(a) Definition of Probation - No provision. 

(b) Probation Administration - Probation is a state level function 
administered by the state Board of Parole Commissioners and the 
chief parole and probation officer. The Board supervises the 
activities of the chief of parole and probation. 

(c) Probation Officers' Appointment Sou~ - The Board appoints, in its 
discretion, the chief who may be in "unclassified service of the state'l~ 
The chief appoints personnel necessary to carry out the department's 
duties. 

(d) Financing Probation - The state is charged the expense of returning 
probation violator to state and uses funds appropriated to the Depart
ment of Parole and Probation. The expense of tests for presence of 
controlled substance is charged to the state. Reports are paid for by 
the county. The salary of the chief is determined by law. Salaries of 
the assistant parole and probation officer and the employees of the 
board are fixed. 

(e) Criteria for Probation - Convictions of capital murder, murder in 1st 
and 2nd degree, kidnapping, forcible rape, or any other offense stated 
elsewhere in the statutes, make defendant ineligible for probation. 
Those convicted for indecent exposure, obscene or threatening letters, 
or sexual molestation or crimes against nature with child less than 
14 years old, must have psychiatrist certify that he ;s not a menace 
before probation is granted. 

(f) Range of Probation Period - At the Court's discretion, probation period 
may be indeterminate or fixed. Court may terminate or extend the sentence, 
up to five years. 

(g) Mixed Sentences - The court may not suspend execution of sentence of 
imprisonment after defendant begins his sentence. 

-128-



---------

(h) Probation Officers' Qualifications - The chief parole and probation 
officer must have training, experience, capacity for, and interest in 
correctional services and at least five years experience in correctional 
programs (three of those years in administration). Officers may not 
hold any other office or occupation. 

(i) Probation Officers' Duties - Chief probation officer is responsible 
for regulation and riperation of probation within districts. Assistant 
parole and probation officers investigate, supervise probationers, furnish 
probationer with statement of conditions and instructions, and such 
other duties as assigned by the Chief. Officers have power of process 
and arrest. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probatio~ - The court may fix terms and conditions 
including restitution. When convicted of a drug related crime and 
wilen circumstances warrant, probationer may be required to submit to 
periodic tests to determine use of a controlled substance. 

(1) Revocation Procedures - Failure to submit to drug detection tests or 
discovery of drug use, results in revocation. Failure to pay restitution, 
ur'~ss caused by economic hardship, wi11 result in a hearing and rev
ocation. The court may issue a warrant for violating conditions, or a 
probation officer may arrest without a warrant or deputize another officer, 
providing him with a statement of the violation. This statement is 
presented to the detaining officials. The officer must notify the court 
and submit a report explaining the violations. 

(m) Probation Termination and Discharge - Requirements for an honorable 
discharge from probation are: fulfillment of conditions and term of 
probation, recommendation for early discharge by chief probation and 
parole officer, fitness for honorable discharge shown. The indictment 
is dismissed after change of plea to not guilty. 

A general discharge follows when probation term expires but probationer: 
1) failed to make restitution; 2) does not qualify for honorable 
discharge; or 3) cannot be found, but has not committed an offense. 
Civil liability remains until restitution paid. Discharge can be 
changed to honorable if after ten years from discharge there are no 
offenses greater than traffic violation. 

Probationer may 'be dishonorably discharged when l} probation is revoked; 
2} the term of probation expires and whereabouts of probationp.r are 
unknown and an arrest warrant is issued. The probationer' is not-released 
from any obligations set out by the Court. 

, 
(n) Civil Rights, Disabilities - Honorable discharge or general discharge 

releases probationer from disabilities. 
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(o}_Presentence Activiti~s- A presentence report is mandatory and the 
probation service is responsible for the report. Report contains 
the prior criminal recol-.d, information on character, finances, 
behavior and recorrmendations. The report is privileged, but may 
be disclosed to the district attorney, defense attorney and defendant. 
A physical and mental examination may be 'required. 

_______________ ~-~'w3wO~-______________________________ ___ 
"\,, 



SYNOPSIS OF STATUTES OF NEW HAMPSHIRE 

Relevant Code Provisions: 

New Hampshire Revised Statutes Annotated 

Title Sections 

94 1 (a) 
99 2 

161 8 
169 13 
172 13 
504 1 to 19 
612 3 to 23 
651 2 and 4 

(a) Definition of Probation - No provision. 

(b) Probation Administration - Overall responsibility is vested in an 
appointed five-member Board of Probation which exercises its 
authority through a Board-appointed Director of Probation. The 
Director administers a state probation system consisting of a 
lEntral office and a number of district probation offices through
out the state. Courts 1n l~rge munjcipalittes_may h_ave_ the.ir 
own probation office~s independent of the state·s district 
offices (see below). Both state and municipal probation officers 
are subject to the supervision and regulations of the Board of 
Probation. 

(c) Probation Officers· Appointment Source - State probation officers 
are appointed by the Board upon the recommendation of the Director. 
In towns of over 50,000 population, District Courts shall, and 
other courts may, appoint one or more probation officers to 
directly serve the court. These IImunicipal ll probation officers 
must be approved by the Board. Both state and municipal 
probation officers may be removed from office by the Board, 
subject to regulations of the state personnel system. 

The director of the state division of welfare may be appointed 
by the court to perform the fUhction of probation officer in any 
welfare matters \'Ihich may be before the court. 

(d) Financing Probation - Total cost of state probation system is 
borne by state treasury, e.~cept incases where a muni ci P~Jj t.y 
of over 50,000 requests s~ate to establish an office directly 
in that jurisdiction. In latter situation, salaries and 
expenses of probation officers are paid by the state and all 
other costs by the muncipality. Total cost of municipal 
(court-established) probation offices is borne by the local 
government. 
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(e) 

( f) 

(g) 

(h) 

(1) 

(j) 

(k) 

(1 ) 

(m) 

Criteria for Probation - Whether convicted of a felony, 
misdemeanor or violation, person may be placed on probation 
if court finds him "in need of the supervision and guidance 
that the probation service can provide." 

Range of Probation Period - Not to exceed five years for 
a felony, two years for a misdemeanor or one year for a 
violation. 

Mixed Sentences - Fine may be imposed in addition to placing 
a person on probation. 

Probation Officers' Qualifications - None specified in statutes. 
Board of Probation granted authority to establish rules and 
regulations for selection, employment, training and work of 
probation officers and to recommend to the state personnel 
system minimum qualifications and testing procedures for both 
state and municipal probation officers. 

Probation Officers' Duties - In addition to standard duties 
of investigation, supervision, record-keeping and reporting 
on proba~ioners' progress, other duties of probation officers 
include: when- -ordered by the court, taking temporary 
custody of ch,ldren for purpose of enforcing visitation rights 
of separated or divorced parents; collection and disbursement 
of fines and restitution payments ordered by the court; and 
collection of payments ordered in domestic relations cases. 

Volunteer Probation Officers - The Director of Probation may 
appoint qualified volunteer counselors' to assist probation 
officers in the supervision and rehabilitation of probationers. 
Volunteer counsellors can not receive compensation for their 
probation services. 

Conditions of Probation - Entirely~wit~~ri di!cre~ion oi-the 
court. May include restitution, treatment "for alcohol and drug 
abuse problems, or mental health treatment on an inpatient- or 
outpatient basis. 

Revocation Procedures - Probationer who has violated any 
condition of his probation may be arrested by a probation 
officer with or without a warrant, any other officer with a 
warrant, and the court, after hearing, "may make such orders 
as justice requires. 1I If probation is revoked, defendant may 
be fined (if fine not originally imposed) or sentenced to 
imprisonment for original offense. 

Pl'obation Termination and Discharga - Upon petition of probation 
officer or probationer, probation period may be terminated early 
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by court if warranted by conduct of petitioner. A court may 
at any time discharge a person from probation on its own 
initiative. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Activities - Unless waived by defendant and the states 
a written presentence investigation report is required to be 
considered by a court before a person convicted of a felony can 
be sentenced. Presentence investigation is discretionary with 
the judge in sentencing a convicted misdemeanant. No person 
may be placed on probation until a probation officer's presentence 
report has been presented and considered by the court~ provided 
that a judge may waive such investigation and report if he is 
satisfied they are not necessary. Presentence reports must 
make a recommendation as to disposition and refer to material 
facts uncovered in the investigation to support such recommenda~ 
tions. 

Probation officer must notify counsel for state and defense at 
time of filing presentence report in cases involving adults that 
the report is available at office of the clerk of court for 
inspection and review. 

Court is required to take steps to assure that defendant is 
afforded a fair opportunity to controvert factual contents of 
presentence investigation report, but is not required to disclose 
the sources of confidential information. 
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SYNOPSIS OF STATUTES OF NEW JERSEY 

Relevant Code Provisions: 

New Jersey Statutes Annotated 

Title 

2a 

39 

Sections 

100-4; 164-6 to 164-17 
168-1 to 14; 168-18 to 
168-25; 169-6 
39-5-7 

(a) -Definition -of Probation - In any proceeding where no mandatory 
--penalty is fixed by statute, the court may suspend imposition 

or execution of sentence and place the defendant on probation. 

(b) Probation Administration - Management of probation programs is 
county level function. 

(c) Probatio~ Officers' Appointment Source - Chief probation officers 
are appointed by county court judges with notice to the free
holders and in accordance with state civil service procedures. 
Officers are apPointed by the chief. 

(d) Financing Probation - Salaries and reiated costs for operation 
of the probation program are paid from the county treasuries. 

(e) Criteria for Probation - No provision. 

(f) Range of Probation Period - Period of probation is no less than 
one (1) year and nor more than five (5) years. At anytime, 
court may shorten or lengthen probation period. 

(g) Mixed Sentences - In its discretion, the court may suspend 
imposition or execution of sentence and in addition, order 
probation. Release on probation following partial service 
of sentence of confinement is within courtls discretion. 
Reparation, fines, payment of prosecution costs, and/or 
restitutions may be conditions of probation. 

(h) Probation Officers' Qualifications - No provision. 

(i) Probation Officers l Duties - Officers are required by statute 
to invesflgate matters and prepare presentence reports 
referred by the court. Chief probation officers are 
responsible for supervision of officers. 

(j) Volunteer Probation Officers - No provision. 

~--------------------------------.... ---- ~~------------------------------------~ 



(k) Conditions of Probation - Conditions are left to discretion of 
court, however the statute sets out guidelines for conditions 
which encourage probationer cooperation and discourage undesirable 
conduct. 

(1) Revocation Procedures - A probation violator may be arrested and 
detained with or without a warrant. After "summary hearing", the 
court may continue or revoke, execute imposition, or pronounce 
sentence where none exists. 

(m) Probation Termination and Discharge - With consent of prosecution 
and on motion of defendant, court may pl~ce first offender (non
drug) on deferred prosecution. Upon fulfillment of probation 
terms, the court may "terminate and dismiss" all proceedings 
against the defendant. Discharge of defendant is also at the 
court's discretion. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Activities - A presentence report may be prepared by 
probation officer at court's request. Such report includes a 
social history of the defendant and may include mental and 
physical examinations as well as fingerprints and criminal 
records (provided offender is not juvenile). 
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SYNOPSIS OF NEW MEXICO STATUTES 

Relevant Code Provisions: 

New Mexico Statutes (1953) 

Titles 

40A 
41 
46 

Sections 

22-17 to 29-22 
17 -12 to 20- 10 
12-8 ......... -------~--.-.~"-.. --~-----

(a) Definition of Probation - IIProbation means the procedure under 
which an adult defendant, found guilty of a crime upon verdict or 
plea, is released by the court without imprisonment under a suspended 
or deferr:ei! sentence and subject to condi ti ons. II 

(b) Probation Administration - Probation system is state responsibility. 
The state Board of Probation and Parole employs officers, agents, 
assistants as needed to perform its duties, maintain records of its acts, 
and may adopt rul es and reg.ul ati ons 'to effectuate its dut; es. The 
Director of Field Services, Division of Corrections Depar~~ent, provides 
parole and probation services in each judicial district, supervises 
probationers, and cooperates with all agencies dealing with probation. 

(c) Probation Officers' .AEp'ointment Sources - The Director of Field Services 
assigns officers to each judicial district. 

(d) Financing Probation - Payment of costs of probation may be a condition 
of probation. The Board budgets funds to pay for returning probationers 
to court. At the Board's discretion and with the governor's consent, 
the Board may accept funds, equipment and supplies from the United states 
Government or its agencies. 

~' (e) Criteria for Probation - When defendant ;s on deferred or suspended 
sentence and is in need of the supervision or guidance offered by the 
probation office, he may be placed on probation by the court. Probation 
may be recommended by Chief of Aicoholism Division where defendant is 
incarcerated for an alcohol related offense. 

(f) Range of Probation Period - The total probation pedod may not exceed 
the maXlmum sentence tor the crime involved, but may not exceed five 
years. 

(g) Mixed Sentences - Probationer may be ordered to pay fine, make restitution, 
pay costs of probation, or undergo treatment for medical or physical 
problems. 
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(h) Probation Officers' Qualifications - No provision. 

(i) Probation Officers' Duties - Duties of Board and Director are 
enumerated in statute. Probation officers' duties are assigned by 
the Director. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - The Board has general regulations concerning 
conditions to be applied when specific conditions are not set by court. 
The court may impose or modify any condition. 

(1) Revocation Procedures - The court may issue a warrant for rearrest when 
conditions are violated or a notice to appear to answer charges is filed. 
The Director may arrest without a warrant or deputize officers to do so. 
The hearing may be infonnal. If a violat'ion is discovered, the court 
may continue or revoke the probation. The balance of the original 
sentence, or less, may be imposed. If the sentence had been deferred, 
any sentence which might have originally been imposed can be ordered. 

(m) Probation Termination and Discharge - When the period of defennent 
expires, criminal charges are dismissed. When the period of suspension 
expires, the criminal liability for the crime is satisfied and the pro
bationer may petition governor for a pardon and full restoration of 
rights of citizenship. 

(n) Civil Rights, Disabilities - Governor may restore rights of citizenship 
upon successful termination of suspended sentence. 

(0) Presentence Activities - Any District or Magistrate Court may order 
Director to prepare presentence report including any infonnation the 
~ourt requests. 
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SYNOPSlS_OF STATUTES OF NEW YORK 

Relevant Code Provisions: 

(a) 

(b) 

McKinney's Consolidated Laws of New York Annotated 

I 

Civil Practice Law & Rules 

Corrections 

Criminal Procedure Law 

Domestic Relations 
Executive 

Judiciary 
Judiciary - Family Court 

Penal 
Public Officers 
Family Court Rules 

Sections 

163 
168 
601 
702 
380.30 
390.20 to 390.60 
400.10 to 420.10 
560.30 
570.08 to 570.56 

37 
241 to 258 
837b 

207 
175 to 456 
823 
841 
60.01 to 65.15 

3 
2504.1 to 2508.5 

New York Constitution, Article 17, Section 5 

Definition of Probation - No provision. 

Probat'ion Administration - Each county is required to provide 
probation services to people through either of the following: 
a county probation department or agency; a multi-county (shared) 
probation agency; a court or multi-court probation service; 
or where the number of probation officers required for servicing 
a county is not more than five (as determined under standards 
for probation administration promulgated by the state director 
of the state division of probation), the chief executive officer 
of county may request that state division of probation 
perform probation services. If the division has sufficient 
personnel, the director may agree. 

The State executive department of probation is headed by a 
director who supervises the administration of probation through
out the state, partly through promulgation of regulations 
after consultation with the state probation commission. Such 



(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

(j) 

(k) 

administrative rules are binding on all probation officers. 
have force and affect of law. In addition, there is a State 
probation advisory commission made up of seven members, to 
advise ancftonsuTt--withthe director on all matters relating 
to probation within the state. 

Financing Probation - Mainly thro~gh state aid to county services; 
funding distributed to COunties by division of probation under 
rules made by director after consultation with the state 
probation commission. 

?robation Officers' Appointment - The division director appoints 
state pef~6nnel ; and the local department director appoints 
personner-in- oWn-department, (within limits of appropriations 
for salaries made by county legislature). 

Criteria for Probation - Statute disqualifies defendant who 
is sentenced for more than one crime, and one sentence is 
imprisonment, or who is as statutorily defined, a "second 
felony offender," for whom imprisonment is mandatory. 
In addition, the statute requires consent of prosecutor for 
probation of certain (class A-III) felony offenders. 

Range of Probation Period - For felony offenders, probation may 
not exceed five years (except class A-III felony, for which 
probation may not exceed life). Misdemeanor offenders, 
probation may not exceed one year. The court may terminate 
earlier in its discretion. 

Mixed Sentences - Statute provides that where court imposes 
prison sentence less than sixty days, the court may also impose 
an additional sentence of probation. 

Probation Pe~sonnel Qualifications - All salaried probation 
officers come under the competitive class of state civil service. 
They must be selected "because of definite qualifications as 
to character ability and training, and primarily with respect 
to ... capacity for rightly influencing human behavior." 

Probation Officers' Duties - Probation officers responsible 
for the supervision of probationers (to keep informed of 
probationers activities and contact at least once a month), 
and other duties as court may direct or the Probation 
Director may require under the regulations. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - The statute lists several general 
conditions, but leaves open to court's descretion to work 
out.specific conditions in a given case. 
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(1) Revocation Procedures - The statute requires summary hearing 
with the following: notice to defendant of charges; 
opportunity to be heard on part of defendant; opportunity 
to cross examine wit~esses and opportunity to present 
evidence; counsel, and appointed counsel if indigent. 

(m) Probation Termination and Discharge - The court may terminate 
probation at any time in its discretion, if the crime is not 
class A-III felony. There is a conditional discharge provision 
providing a special sentencing alternative. 

(n) Civil Rights, Disabilities - Special provision that certificate 
of relief from disabilities be available to probationers meeting 
statutory criteria, in the discretion of court imposing 
originaJprobation. 

(0) Presentence Report - The presentence report is mandatory for a 
felony, for a misdemeanor, or where sentence of imprisonment 
or probation gr.eater than 90 days is involved. Presentence 
report is discretionary in all other cases. Report for 
misdemeanor may use IIshort-form report. 1I Disclosure of 
report to defense counselor defendant is required. 
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SYNOPSIS OF STATUTES OF NORTH CAROLINA 

Relevant Code Provisions: 

General Statutes of North Carolina 

Title 

15 
49 
90 

122 
148 

, 
Sections 

197 to 209 
8 

95.1 
27 
74 

(a) Definition of Probation - No provision. 

(b) Probation Administration - Probation is state level function. State 
Secretary of Corrections supervises work of probation officers and 
makes assignments to specific courts, consults and cooperates with 
courts in development of probation administration, and is empowered 
to refer cases to probation officers for investigation. Secretary 
is required to render cooperation to, and seek cooperation from, 
other government units in order to carry out probation function. 

(c) Probation Officers' Appointment Source - State Secretary of Corrections 
has responsibility for,appointment of probation officers. 

(d) Financing Probation - Probation officers' salaries fix(~d by Secretary 
of Correction. 

(e) Criteria for Probation - Generally, court has power to suspend sentence 
and place defendant on probation or special probation (latter requires 
meeting certain statutory criteria), unless crime punishable by death 
or life imprisonment, or person convicted of engaging in a "continuing 
criminal enterprise ll (as defined by statute). ·Speda-} probation is 
an alternative to probation or lengthy incarceration and statute specifies 
criteri a. 

(f) Range of Probation - Probation period is delivered by the Court but may 
not exceed five years with modifications or extensions. 

(g) ~1ixed Sentences - For term of IISpecial probation" defendant may be 
subject to imprisonment, local confinement or treatment facility, with 
execution of remainder of sentence suspended; defendant is then placed 
on special probation for balance of sentence. 

(h) Probation Officers' Qualifications - No provision. 

(i) Probation Officers' Duties - Officers are responsible for preparation of 
reports, supervision and maintenance of probationers in their charge. 
Officers hold power of arrest. 
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(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Court has discretion to set conditions and may 
include those listed by statute. Weekend or other periodic incarceration 
in county jail may be condition of probation. 

(1) 

(m) 

Revocation Procedures - Probation officer may arrest probationer who, 
in his judgment, violated conditions of probation. Probation officer 
must give timely notice to probationer disclosing grounds upon which 
revocation by court is requested. Probationer entitled to counsel, including 
court-appointment (where indigent and confinement is potential sentence). 
Probationer is entitled to appeal revocation to the Superior Court. 

Probation Termination and Discharge - Court has power to terminate 
probation under power to lIsuspend sentence and continue case from tern 
to ternll. Probationer has right to court review to determine question of 
termination after serving three years of a greater-than-three-year 
probation sentence. 

(n) Civil Rights and Disabilities - Upon discharge from probation, defendant 
who is first offender and meets statutory criteria is entitled to expungemet 
of arrest and other criminal records. 

(0) Presentence Activities - Presentence report is required in 
felony cases and may 6e prepareo at the Court's descretion in other types 
of cases. Disclosure of report to defendant is not required but ;s allowEd 
upon the discreti'onary order of the Court or Secretary of Correction. 
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SYNOPSIS OF STATUTES OF NORTH DAKOTA 

Relevant Code Provisions: 

North Dakota Century Code 

Titles Sections 

12 53-04 to 53-20 
56-01 to 56.1-04 
1-32-07 

Rules of Court 

Rules 

32 
38 

(a) Definition of Probation - No provision. 

(b) Probation Administration - Probation management is a dual function of the 
state executive and judiciary. Costs are shared by the state and localities. 
The Supreme Court may adopt rules for the courts to apply to the probation 
system. The probationer is under the control and management of the Parole 
Board and is subject to the same rules and regulations as apply to parolees. 
The probationer convicted of a felony is subject to control of parole 
officer. In the case of a misdemeanor, the court may waive supervision by 
parole officer and appoint Statels Attorney, Clerk of District Court, 
Sheriff ~r any other to act as sponsor. 

(c) Probati on Offi cers I
U 

, Appoi ntment Source - Court appoi nt s sponsor of pro
bationer. 

(d) Financing Probation - The county must pay the costs of rearrest of 
probationer when probation conditions are violated. 

(e) Criteria for Probation - Probation must follow suspension of sentence for 
a felony. Execution of sentence to confinement in prison or jail may be 
suspended when (1) character and circumstances permit and when (2) the 
public good does not require penalty. Upon misdemeanor conviction, the 
sentence may be suspended if the court feels it is just and right under 
the circumstances. 

(f) Range of Probation Period - The probation period shall not exceed the 
maximum term which might have been imposed except in cases of abandonment " 
or nonsupport. In nonsuPPort cases. supervision may continue for as long 
as probatione,r has resp'onsib;li,ty for support. 
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(g) Mixed Sentences - Fine or restitution may be imposed. 

(h) Probation Officers' Qualifications - No provision. 

(i) Probation Officers' Duties - Court appointed sponsors assist probationer 
and are responsible for reporting to Parole Board. Probation officers are 
responsible for investigating matters referred by Court, supervise and 
maintain records a~ probationers in their charge. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probaticn - The Parole Board promulgates rules and reg
ulations for probationer conduct. The court may determine and modify 
conditions. The statute sets out guidelines for the court to follow in 
determining conditions of probation. 

(1) Revocation Procedures - If probationer convicted of a felony violates 
probation, he is subject to arrest on order from parole board or court 
as an escaped convict. Any parole or peace officer may arrest without 
warrant when probable cause is shown. A probationer leaving the juris
diction without pennission is considered an escapee or fugitive. Upon 
notification of the violation, the court orders a full investigation and 
personal hearing. The hearing takes place in open court before chief 
parole officer, deputy and other authorized officials excluding officer 
making allegations. The probationer receives a notice of allegations, 
and la s ri ght to couose 1 before heari n9, to confront and exami ne accusers, 
and to support his case with evidence. 

(m) frobation Termination and Discharge - The court may terminate sentence 
at any time when it serves the ends of justice. When probationer is 
discharged prior to the expiration of his term, the court may set aside 
the guilty verdict, dismiss the indictment, and release defendant from 
all penalties and disabilities. 

(n) ~ivil Rights and Disabilities - The probationer has the right of appeal 
to the Supreme Court. Probation discharge releases probationer from all 
di sabil iti es. 

(0) Presentence Activities - The court may order a presentence investigation 
and report before imposing sentence. The report contains information 
about the defendant's background which may be useful Lo the court in 
determining sentence. The defendant and defense counsel may review the 
contents of the report before sentencing. 
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SYNOPSIS OF STATUTES OF OHIO 

Relevant Code Provisions: 

Page's Ohio Revised Code Annotated 

Title Sections 

7 715. 16 
19 1901.32 to 1901.33 
23 2301.27 to 2301.32 
29 2907.27 

2923.14 
2929.51 
2947.06 to 2947.27 
2951. 02 to 2951.13 
2961.01 
2963.24 
2967.02 

51 5149.06 to 5149.23 

(a) Definition of Probation - No provision. 

(b) Probation Administration - The state Adult Parole Authority exercises 
"general supervision over the work of all" probation officers in all 
counties and courts in the state and administers the statutory pro
visions regarding probation. The state authority may undertake to 
provi'~e probation services in any county lacking a probation depart-
ment. 

r~,~ ~q~nt~ Co~rts o~ rorrunofl ~1 eas ma.y estab 1 i sh count,t Departments. Qf 
~robatiQn and maintain oversight and make regulatiDns in supervision 
of such dep,artments. The judges of the'Common'Pleas Cou~ts ~ay 
establish probation departments to serve all the courts in a given 
county, or to serve more than one county, subject to the approval of 
the county board of corrrnissioners. (House Bill #400, Comnunity 
Corrections Act, introduced in 1977 would provide for changes in 
probation administration if enacted). 

_. __ M __ • __ 

The Probation Development and Supervision Section of the Adult Parole 
Authority assists counties in th~ development of probation services, 
and has discretion to "supervise selected probationers from local courts." 

(c) Probation Personnel Appointment - The judges of the Corrunon 'Rleas, Municipal, 
and Aolice Courts, may appoint probation officers, subject to Adult Parole 
Autho'rity and county ci vil serv; ce rul es. 
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(d) Financing Probation - The costs of administration and salaries for the 
personnel of each county department of probation is paid from each 
county's treasury; the costs of a multi-county probation depart~ent are 
prorated to the participating counties on the basis of their populations. 

(e) Criteria for Probation - There are specific criteria automatically 
entitling defendant to probation; court must consider statutory guide
lines in exercising discretion to place defendant on probation. 

(f) Range of Probation Period - The ~total period of probation shall not 
exceed _5J~~r?! ~_ : 

(g) ,Mi.::.ed Sentences_,:. , Court has the option of permitting the defendant to 
serve a term of confinement, which may be for intermittent periods, 
and then serve the balance of the sentence on probation. 

The law provides that between 30 and 60 days after, service of sentence 
of confinement defendant may be eligible for probation (euphemistically, 
"shock probation~). Defendant may make motion for such probation and 
court is required to hear the request within 60 days and render order 
within 10 days. 

(h) Qualifications of Probation Officers - Qualifications of probation 
officers are prescribed by the Adult Parole Authority, and all positions 
within a county probation de9artment "shall be in the classified service 
of the civil service of the county". Qualifications for unpaid officers 
are same for salaried offi~ers. 

(i) Duties of Probation Officet - Probation officers may arrest probationers 
without warrant for violation of conditions of probation (applies to 
parole violators as well). They must conduct investigations as the 
court directs; this is always required for mandatory presentence reports. 

In accor dlnce wi th the court's probati on order, probati on offi cers 
must keep informed of probationer activities, encourage the improvement 
of probationer conduct, keep detailed records of probation work that they 
perform, and report to the Adult Parole Authority. Probation officers 
are further responsible for some parole supervision. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Probationer must be required to abide by law 
and not 1 eave state without pri or permi ss i on. Statute does not pt'ovi de 
court with guidelines rather broad discretion "in the interest of doing 
justice, rehabilitating the offender, and insuring his good behavior" 
may be exercised by the Court. Drug dependent offender has statutory 
"right to request conditional probation for purposes of treatment and 
rehabil itat ion. II ~. 
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(1) Revocation Procedures - There are no specific statutory standards for 
revocation. Court that originally sentenced defendant must "ilTi11ednately 
inquire into the conduct" of probationer arrested and brought before it. 
Probation officer has power to arrest without warrant and bring de
fendent before court that originally tried and sentenced defendant. 

(m) Termination and Discharge - Upon completion of terms of probation, 
court required to discharge probationer, court may terminate earlier 
at its discretion (i.e., if court flrds that justice and defendant's 
conduct warrant early termination). 

Period of probation may be extended, but not longer than 5 years. 

(n) Civil Rights and Disabilities - Civil rights that are denied under state 
law to convicted felons (i.e., right to hold office, to be a juror or 
elector), are restored to the defend~nt when granted probation. 

(0) Presentence Activities - Presentence investigation is mandatory in 
all felony cases, upon conviction or guilty plea. The disclosure of 
presentence reports to the defendant or his counsel is discretionary with 
the court. 

The probation officer has discretion in carrying out an authorized 
presentence investigation to include physical or mental examination of 
defendant. The Court also may appoint psychology experts in aid of its 
sentencing decision. The defendant may be allowed by the court to give 
testimony in ,.nlftigatiol1 of sentence after verdict of guilty. 

, 
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SYNOPSIS OF STATUTES OF OKLAHOMA 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

Oklahoma Statutes Annotated 

Titles 
10 
11 
19 
21 
22 
57 

Sections 
116 to 116g 
794 
180.65 
1266.5 
982 to 1327 
347 to 517 

Definition of Probation -"Probation is a procedure under which a 
defendant found guilty of a crime, is released by the court subject 
to court-imposed conditions and supervision of the Department of 
Correcti ons ' ... 

Probation Administration - Administration of probation is a county 
level function ~hared by the Probation Office and the Division 
of Community Services. In counties having a population of 190,000 
or more and containing a city of 100,000 population or more, 
offices of Probation Officer are established. 

Probation Officers' Appointment Source - Appointments of probation 
officers and assistants are made by "a majority of the courts of 
record" in each county. 

Financing Probation - A court granting probation affixes a fee 
not exceeding $5.00 per month to be paid by the probationer. 
These fees are credited to a Probation and Parole Fund for payment 
of expenses of supervising probationers. Where restitution is 
also involved, the probatlon fee must be paid in addition to the 
restitution. Probation officers' salaries are set ~y statute 
dependent upon certain population variables. Assi~ dnts'salaries 
are set by a majority of judges of the courts of record of the 
particular county. 

Criteria for Probation - When convicted of a crime and no death 
sentence is imposed, a person is eligible for probation provided 
it is a first or second conviction. The court has the discretion 
to suspend execution of sentence in whole or part with or without 
probation, and may at any time during the suspension, in addition, 
order restitution. The court may also choose to grant probation 
with or without payment of a fine. 

Range of Probation Period - Probatiqn 5upe~vis;on ~'sball not exceed 
five (5) years; two (2) years under deferred prosecution. 
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(g) Mixed Sentences - County courts of record may suspend imposition 
of sentence, require payment of a fine with or without probation, 
or require restitution with or without probation. The court may 
also, without entering judgment and with consent of the defendant, 
defer further proceedings and place defendant on probation 
provided he is a first offender. Under the IIdeferred judgment 
procedure,1I term of probation shall not exceed two (2) years. 
When probation is completed, records are expunged. 

(h) Probation Officers' Qualifications - "A person of good character, 
with training and experience (Bachelor's Degree required by 
statute) in probation, parole, or other related form of social 
case work" is eligible for appointment. All officers hired prior 
to enactment of present legislation were exempted. 

(;) Probation Officers' Duties - The officers are responsible for the 
IIsupervision, care, investigation, and rehabilitation" of proba
tioners. When so ordered, officers must investigate pending 
matters before the court and report to same. Responsibility for 
presentence reports lies with the Division of Probation and Parole 
of the Department of Corrections and the Division of Community 
Service. All probation officers are "peace officers,\! and there
fore, have the requisite powers described by law. 

(j) Volunteer Probation Officers - No provision. _ .. 

(k) Conditions of Probation - Generally, conditions are left to the 
court's discretion. Restitution may be ordered in conjunction 
with probation and as a condition of a suspended sentence. 

(1) Revocation Procedures - When sufficient information exists to 
allege probation violation, the probationer can be arrested on 
a warrant. Where unlawful revocation is alleged, probationer 
may begin proc~edings in the origina1 sentencing court. 

(m) Probation Termination and Discharge - Under the "deferred judgment 
procedure" execution of sentence may be imposed where probation 
conditions are violated. When probation completed, record expunged. 

(n) Civil Rights, D;sab;l;t;e~ - No provision. 

(0) Presentence Activities - When conviction of a felony is completed 
and no death penalty is imposed, the court must order a presentence 
report. The contents of the report are made available to the 
defendant, h~s counsel, and the prosecution. Waiver of a presen
tence report. ;s possible when both defense and prosecution concur. 
No presentence report may be used in appeal proceedings. At the 

r <94urtS or tbe Departm~nt of Correction's discretion, the __ 0 __ 

presentence invesitgation may include a physical and mental 
examination. Either the defendant or the prosecution may request 
a hearing on the contents of the report or the examinations to 
controvert the facts. 
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SYNOPSIS OF STATUTES OF OREG~~ 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

(e) 

( f) 

Oregan Revised Statutes 

Titles 

14 

16 

34 
35 

Sections 

133.833 
137.010 to 137.630 
138.040 
144.060 to 144.720 
161.675 
161.715 
166.230 
421.284 to 423.027 
426.520 

Definition of Probation - No provision. 

Probation Administration - Courts may place probationers under 
its supervision or entrust probationer to supervision of State 
Corrections Division. Adult Community Services Unit (witnin - . 

i -the-O; vi s-i on;- prov; ae-sprobati on serviCes -inc 1 udi ng super-vi s ion, 
--fo-r ·persons Placed 6n-probafion,-mal<es--;nvestigations as directed 

by the Corrections Division, and enacts and enforces regulations 
for the administration of probation by the Unit. 

- .... ~ -- ~~ 

Probation Officers~ Appointment Source - Any court of criminal 
jurisdiction, including muncipal court, may appoint probation 
officers, and designate certain of them as chief probation 
officers. Alternatively, courts may request the Corrections 
Division to carry out probation function in lieu of probation 
officers, and the Administrat.or of the-bivision must comply 
with such request "whenever the members of the staff (of the 
Divi sian) are avail ab 1 e for such duty." 

Financing Probation - Corrections Division may be funded from 
monies of county, muncipality, or the United States Government, 
and render probation services to the foregoing entities, with 
the governor's written consent. 

Criteria for Probation - Court may grant probation in its 
discretion to any person "if the court is of the opinion 
that it is in the best interests of the public as well as of 
the defendant.1I 

Range of Probation Period - Court may impose IIdefinite or indefinite 
period of not less than one nor more than five years" probation. 
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(g) Mixed ~entences - Imprisonment, fin~or both may be required by 
court. 

(h) Probation Officers' Qualifications - Court, in appointing probation 
officers, be required to select persons based on definite 
qualifications as to character, personality, ability~ and training. 

(i) Probation Officers' Duties - Officers are required to make investiga
tions and reports as ordered by judge, to supervise persons placed 
on probation, and to instruct them regarding the conditions of 
their probation. Probation officers IIhave the powers of peace 
officers in the execution of their duties," including arrest without 
warrant of probationers. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Court has general power to impose 
conditions of probation, including those suggested by statute. 
If court determines defendant is "sexually dai'1g~rous person,1I court 
may require probation with "condition that the patient receive . 
outpatient treatment ll for this condition. Court may place person 
convicted of alcohol-related offense on probation with condition 
that person participate in alcoholism treatment program administered 
by State Mental Health Division. Court may require IIperson whom 
the court has good cause to believe is or has been a drug-dependent 
person ll to submit to periodic chemical testing by State Mental 
Health Division for drug use as condition of probation. 

(1) Revocation Procedures - Upon arrest by probation officer of 
probationer believed to have violated condition of probation, 
lithe court, after surrrnary hearing, may revoke the probation .. ~ 
and cause the sentence imposed to be executed." Statute does 
not set out standards for d~e process during proceedings or 
provision for counsel. 

(m) Probation Termination and Discharge - Court may discharge defendant 
when it believes IIthat no proper purpose would be served by 
imposing any condition upon defendant's release," unless conviction 
is for Class A or B felony, murder or treason. 

(n) Civil Rights, Disabilities - Persons convicted of felony prior 
to August 9, 1961, and subsequently discharged from probation, 
have restoration of political rights under specific statutory 
provision. 

(0) Presentence Activities - Court is required to order and consider 
pr.esentence report. Report must be made available to defendant 
or his counsel, and to the district attorney. Court may order 
physical or mental examinations of defendant. 
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SYNOPSIS OF STATUTES OF PENNSYLVANIA 

Relevant Code Provisions 

(a) 

(b) 

(c) 

(d) 

( e) 

Purdon's Pennsylvania Statutes Annotated 

Titles ----
16 
17 
18 
19 
48 
61 

Sections 

440· to 9960.6 
655 to 691 
1321 to 512~ 
1023 to 1091 
135 
314 to 1690. 106 

Purdon's Pennsylvania Rules of Criminal Procedure 

Section 

1409 

Definition of Probation - No provision. 

Probation Administration - At the state level, the Board of 
Probation and Parole has power to establish uniform state wide 
probation and presentence procedures. The Board is assisted 
by the Advisory Committee on Probation which reviews the standards 
for probation personnel and services in the counties. 

On the county level, the presiding judge of each county court 
appoints the chief and other probation officers. In addition, 
the field staff of the State Board supervise those probationers 
certified to them by the county courts. 

Probation Officers' Appointment Source - The judges of the county courts 
have broad powers to appoint probation officers and assistants on an 
ad hoc basis. Sourt may request services of State Board's field 
staff. 

Financing Probation - Probation serv1ces are paid primarily by 
the county, with additiona1 state funds under statutory grant-in
aid program administered by the Board. Generally grants·i~~ aid 
are used for purposes of expansion and improvement of probation 
services. 

Criteria for Probation - Statute sets out sentencing guidelines which 
judge must Haccord weight" when sentencing, and when imposing probation 
(e.g. tendency of defendant to cause criminal harm in community), 
The statute also provides that where it "appears that probation is 
unnecessary, the court may impose a penalty of guilty without 
further penalty," and court may "impose probaltion in lieu of 
sentence" (unless conviction is for first .. degree murder). 

-- ------_._-----
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( f) 

(g) 

(h) 

(i) 

(j) 

(k) 

(1) 

(m) 

(n) 

(0) 

Range of Probation Period - Probation period may not be less than 
minimum nor exceed maximum pr~~ t~s 10r offense. When no 
.:' t ''(:' r!" b~""" II' 1..'! '- 11 b 1/4 i1\lmH\Um "~~Spl~~i.l .::W)'o~w., pr~.a~J.!)nsn-:1-•• -;.:111 a _ cases e 

of the maximum sentp.!1c-e. 11 _.' ~~"",........... , ... ' .. -" 
,~ ..,.. 

Mixed Sentences - Court may impose sentence of partial or total 
confinement in addition to probation, as well as requirement 

-that probationer pay restitution or fine. _ 

Probation Officers I Quaiification.~ - N.o.. provi-sun;. 
.. . 

Probation Officers' Duties - Officers are responsible for investiga
t-ioilof ma...ttet~ referred by the court, supervision of probationers, 
and related dutie's~;G-f:fi.cp.r.?.,b~ve power of arrest without warrant. 

". -~- ..... '- ,,~,-, 
Volunteer Probation Officers - No provision. 

Conditions of Probation - Conditions are left to courtls discretion, 
however, statute lists general guidelines which may be followed. 

Revocation Procedures - Probationer may be arrested without warrant 
for v;olation(s), and IIfinding of record II of violation is mandated. 
Statute requires speedy hearing by court with presence of defendant 
and representation by counsel. 

Probation Termination and Discharge - The court may discharge 
probationer upon finding of satisfactory completion of condition 
of probation. The court may terminate or extend supervision of 
probationer, or alter conditions of probation in its discretion. 

Civil Rights, Disabilities - No provision. 

'Presentence Activities - Court must order investigation and report 
of all previous ,criminal charges brought in any court of record 
against the defendant being considered for sentenc,?, and may order 
that such report be prepared by probaticin officers of the State 
Board. -- ' 
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SYNOPSIS OF STATUTES OF RHODE ISLAND 

Relevant Code Provisions: 

General Laws of Rhode Island, 1956 

Titles 

12 

13 
42 
21 

Sections 

18-1 to 18-2 
19-6 to 19-17 
8-22 

56-7 
28.245 (1) and (2) 

(a) Definition of Probation - Before sentence is imposed, any 
court may "provisionally place any offender, juvenile or 
adult, who lawfully can be acL'nit.ted to bail", under the 
"control and supervision of the 8,irector of ~ orrections or 
such probation officers as the r'irector may designctt-a "" - ' ........ ' , 

(b) Probation Administration - Probation is a state level function 
managed by the Corrections I Department, Division of Field 
Services. Policy is formulated and rules and regulations 
are adopted, at the direction af- the Dep-artm-ent -of Correcti ons 
with the approval of the govei~o~ and thi~~r~le·Bo~rd. 

(c) Probat;or~ Qtficers' Appointment Source - No provision. 

(d) Financing Probation - No provision. 

(e) Criteria for Probation - Any court may place the person on 
probation, with or without imposing a suspended sentence except 
in cases carrying mandatory life imprisonment. 

(f) Range of Probation Period - The probation period, together with 
any extension, cannot exceed one year, except where a trial -
court may impose a longer period of probation for charges which 
by law carry longer penalties than one year. The total period 
of probation can not exceed the longest sentence which the 
court may impose. Probation periods may be shortened at 
the discretion of the court. 

(g) Mixed Sentences - No provision. 

(h) Probation Officers I Qualifications - No provision. 

(i) Probation Officers I Duties - No provision. 

(j) Volunteer Probation Officers - No provision. 
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(k) Conditions of Probation - Conditions generally are set by the court. 

(1) Revocation Procedures - When violations of probation term are found, 
the police or probation authority must inform the attorney general 
and an order for a court appearance is filed. After receipt of the 
report by either the police or probation department in open court with 
the defendant present, the court may: remove the suspension; or 
commit the defendant on the imposed sentence; or commit the 
defendant on a lesser sentence; or impose a sentence if none 
exists; or continue the suspension. 

(m) Probation Termination and Discharge - The court has the power to 
terminate probation prior to expiration of term. The court may 
commit :he defendant at any time subsequent to pronouncement 
of sentence of probation, and the period of commitment may be greater 
or less than the period of probation. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Acti viti es - Presentence reports are manda tory aftel~ 
a finding of guilt or plea of nolo contendere on any charge 
carrying a penalty of one year o~ more of imprisonment. The 
Administrator of probation and Parole is responsible for preparation 
of ther~port and all state and local agencies are required by 
statute to furnish information for the report when requested by 
the Administrator. 
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SYNOPSIS OF STATUTES OF SOUTH CAROLINA 

Relevant Code Provisions 

(a) 

(b) 

South Carolina Statutes Annotated 

Title Section 

15 629.32 and 699.13 
55 11 
55 551 to 556 
55 571 to 579 
55 591 to 596 
55 631 

South Carolina Constitution, Article 11 

.-
DefinLtion of Probatjon - ~'After convi~tion of, plea for any 
offense, except a crime punishable by death or life imprisonment, 
the judge of any court of record with criminal jurisdiction at 
the time of sentence may suspend the imposition or the execution 
of sentence and place the defendant on probation or may impose 
a fine, and also place the defendant on probation." 

Probatio~ Administration - Policy for the probation program is 
formulated ~Y. 2 Probation, Parole, and Pardon Board composed of 
gubernatorial a~pointees from each congressional district of the 
state. The Board meets annually at a time set out by statute. 
The daily operations of the probation program are the responsibility 
of the Supervisor of Probation who is appointed by the Board. 

(c) Probation Officers' Appointment Source - Appointment of officers is 
made by the Board. Officers serve under the supervision of the 
Supervisor of probation in designated courts and districts. 
Probation officers must take an oath of office noted by a clerk 
of court. 

(d) Financing Probation - Officers' salaries are set by the Board 
within statutory limits. Office space and facilities must be 
provided by the county. 

(e) Criteria for Probation· Court may order probation except in 
cases carrying the death penalty or life imprisonment. The 
Board may grant probation on a 2/3 vote of its membership, 

--- In nonsupport cases, a defendant ;s placed on probation and 
the case handled as if there were -a qmv;ction. . 

(f) Range of Probation Period - Probqtion_period or sentence 
suspension cannot exceed five years. At the court's dis-

. ___ ~~~ti_o.']-'_~h~_-'~_e.r~'Loj_.rn~u~_contj fl-,~ed_.ot_e_>\tend.§!d Ylit_hj o._tbe. __ _ 
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five year limit. \~hen the defendant has been cOll1Tlitted following 
revocation of probation, the time of sentence is figured from the 
date of commencement of the service of sentence. 

(~) Mixed Sentences - The court may suspend the sentence, place the 
defendant on probation, impose a fine with or without probation 
conditions. 

(h) Probation Officers' Qualifications - The statute does not specify 
standards, but merely calls for hiring officers "required for 
servi cell . 

(i) Probation Officers' Duties - Officers must investigate all cases 
referred by judges; or supervisors of probation or parole. 

By statute, the officer must furnish each orobationer with a 
written statement regarding conditions of probation and instruct 
probationer accordingly. 

The officer is required to keep records on the probationers in 
his charge. 

Officers have arrest powers and the power of process. They are 
considered representatives of the court and the Board, and all 
information obtained in the discharge of their duties is con
fidential and prohibited for use by the court or other agencies. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Probation conditions are left to the 
court's discretion. However, the statute outlines guidelines 
.for conditions which encourage the probationer to refrain from 

, certain specified activities and to cooperate with probation 
offi cers. 

(1) Revocation Procedures - A county court may issue arrest warrants 
for probation violators where the case was originally heard by 
said court. Revocation or suspension may be granted in the county 
court whether or not the matter was originally heard in that 
court. 

Where arrest occurs~ the arresting officer must have a written 
warrant from the probation officer which sets out appropriate 
information required by statute. Any person arrested for 
probation violation is entitled to release on bond. 

If the revocation case is brought before a circuit court, the 
judge may require the defendant to serve all or a portion of the 
imposed sentence. Where a portion of the sentence is imposed, 
the remainder stays in force and the defendant oan be brought 
before the court "from time to time" .. ':so long as all of his 
sentence has not been served and the period of probation has not 
expired". 
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(m) Probation Termination and Dis~harge - Upon satisfactory completion 
of probation conditions, the court must enter a discharge of the 
defendant. 

Probation periods may be extended or shortened at the court's 
discretion but within a five year maximum limit set by statute. 

(n) Civil Rights, Disabilities - Person arrested for probation violation 
is entitled to release on bond. 

(0) Presentence Activities - At the court's direction, a probation , 
officer must prepare a written presentence report which includes 
information on the defendant's background and history and where 
practicable may include phYSical and mental examinations. 

When a felony is charged and the service of a probation officer 
;s available to the court, a report must be prepared. 
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SYNOPSIS OF STATUTES OF SOUTH DAKOTA 

Relevant Code Provisions: 

South Dakota Compiled Laws (1967) 

Titl es 

23 
39 

Sections 

48-17 to 62-2 _ 
17 = 113 to ~"7 =J 14 

(a) Definition of Probation - No provision. 

(b). Probation Administration - Management of the probation system 
lSia1' the state level, within the purview of the Board of 
Pardons and Parole. 

(c) Probation Per~bnnel Appointment Source - No provision. 

(d) Fin~ncing.Probation - No provision. 

(e) 

( f) 

(g) 

(h) 

( i ) 

(j) 

(k) 

(1) 

Criteria for Probation - Court may order probation "when 
satisfied that the ends of justice and the best interest of 
the public as well as the defendant will be served thereby," 
Probation is permitted for first offenders who are convicted 
or plead to a felony or a misdemeanor (where life imprisonment 
is not a penalty). 

Range of Probation Period ~ The probation period is left to the 
court's discretion. 

Mixed Sentences - Restitution may be required by the court. 

Probation Officers· Qualifications - No provision. 

Probation Officers· Duties - Officers are charged with supervision 
of probationers and investigations of matters referred by court. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - Conditions are left to the discretion 
of the court. 

Revocation Procedures - The Board of Pardons and Paroles is required 
by statute to develop a file on all persons placed on probation. 
Whenever the Director of the Board finds an alleged probation 
violation, or "when it appears to him necessary in order to preven~ 
escape, or enforce discipline," he may arrest probationer 
without warrant. The Director must immediately report the alleged 
violations to the court and submit reasons why the conditions are 
not being met. f1S court, upon reviewing these reports, may 
revoke probation or suspension. 
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(m) Probation Termination and Discharge - Upon successful completion 
of the terms and periods of probation, the court must discharge 
the defendant without adjudication of guilt. A nonpublic record 
of the discharge is retained. A deferred imposition of sentence 
when applying pena;ties for secvnd or subsequent offenses is not 
regarded as a first time conviction and discharge and dismissal may 
occur only once with respect to any person. 

(n) Civil Rights, Disabilities - No provision . 

(0) Presentence Activities - Upon the defendant's consent in open 
court, the court may order the Dir~ctor of the Board of 
Pardons and Paroles to prepare a presentence report. The report 
remains confidential and cannot be used against the defendant 
in any other action. If fi1ed in anoth~r case, it must be 
sealed in an envelope. Whenever a person is sentenced to imprison
ment and subsequently granted probation, the court must send a report 
to the Director of the Board explaining the reasons for granting 
probation. 
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SYNOPSIS OF STATUTES FOR TENNESSEE 

Relevant Code Provisions 

Tennessee Code Annotated 

Titl e Sections 

II 

(a) Definition of Probation - Probation is the release by a court of 
a person found guilty of a crime, upon verdict or plea, without 
imprisonment subject to conditions imposed by the court and 
subject to supervision of the probation service. II 

(b) Probation Administration - Probation activities are administered 
at the state level under the direction of a Dmrector of probation 
and Paroles who is appointed by the Commissioner of Corrections 
subject to the approval of the Governor. The statute sets out 
eligibility standards for the Director's position and notes 
that the lirector works in conjunction with the Board of Pardons 
and Paroles. 

(c) Probation Pe-rsonnei Appointment Source - The Commissioner of 
Corrections is responsible for appointment of probation officers. 
Officers are ~ssigned to counties embraced by districts. 

(d) 

(e) 

(f) 

(g) 

(h) 

(1) 

Criteria for.Probation - No eligibility '-stanclards--are noted in the 
statute; however,first time misdemeanants may be considered for 
deferred prosecution and probation. 

Range of Probation Period - The trial judge has the discretion to 
set the duration of the probation, but the time must be at least 
as great as the minimum sentence and not exceed the maximum 
penalty for the offense charged. 

Mixed Sentences - The court has the authority to suspend sentence 
and place defendant on probation without requiring that the 
defendant pay the costs accrued in the case. The court is 
required to collect a $21.00 fee in any conviction, such monies 
to be placed in the criminal injuries compensation fund. 

Probation Officers' Qualifications - The statute sets out age and 
education requirements for probation officers. 

Probation Officers' Duties - Officers are required lito supervise, 
investigate, and check on the conduct" of probationers in their 
districts. 
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(j) Volunteer Proba ti on Offi ce~I's - No prov; s i on. 

(k) Conditions for Probation - The setting of conditions for probation 
is left to the trial judge's discretion. 

(1) Revocation Procedures - Trial court has the authority to.issue 
an arrest warrant for probation violator. However, violator may be 
arrested with or without a warrant, dependent upon circumstances. 
the defendant is entitled to a prompt heijring of the revocation._ 
matter and his rights are noted in the statute. Lf.the trial 
court finds violations, it may revoke the probation and suspension 
of sentence and "cause the defendant to corranence the execution of 
the sentence originally entered." 

(m) Probation Termination and D'ischal~ge - Discharge and dismissal may 
occur without adjudication of guilt at the discretion of the trial 
court. A non-public record of the discharge is retained. Discharge 
may occur only once for any person. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Activities - No defendant may be placed on probation 
without submission of a presentence report to the trial court. The 
report must be completed by the probation-officer within ten (10) 
days; includes background information on the defendant which aids 
the court in its determination; and when the court deems necessary, 
may include mental and physical examinations. 
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SYNOPSIS OF STATUTES OF TEXAS 

Relevant Code Provisions: 

Vernon's Texas Codes Annotated 

Articles 

320a-l 
326k-27 
2292-1 to 2292-4 
2372h-6 
6701 L-l 
6819-a26 

Code of Criminal Procedure 

Articles 

17A.08 
42.12 
42.13 

(a) Definition of Probation - IIIProbation l shall mean the release 
of a convicted defendant by a court under conditions imposed 
by the court for a specified period during which the imposition 
of sentence is suspended;1I or, lithe release by a court under 
terms and for a period specified by the court of a defendant 
who has been found gui lty of a mi sdemeanor. II 

(b) Probation Administration - Probation_officers in each county 
administer the probation system and. may be authorized ~y 
district judges and juvenile board of county to lI es tablish 
a separate division of adult probation;1I integration of this 
scheme with the state-level Board of Pardons and Paroles 
is not specified by statutory provision. 

(c) Probation Officers l Appointment Source - Probation personnel 
are appointed IIby one or more courts of record having original 
criminal jurisdiction. 1I IIJudge must appoint chief probation 
officer ll where more than one probation officer is required, 
"and further may authorize such chief probation officer to 
appoint additional probation officers and such other personnel 
as required. 1I 

(d) Financing Probation - liThe salaries of personnel, and other 
expenses essential to the adequate supervision of probationers, 
{are) ... paid from the funds of the county or counties comprising 
the judicial district or geographical area served by probation 
officers;" total expenses of probation are prorated among 
counties based on size of population. Munc;palities are 
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expressly authorized by statute to lI all oca te such sums of 
money as their respective governing bodies may approve ... for 
the support ... af effective probationary programs ll

• Counties 
and judges are authorized by statute to lIaccept grants or gifts 
from other political subdivisions of the state or associations 
and foundations, for the sole purpose of financing adequate and 
effective probationary programs. II 

(e) Criteria for Probation - The court may, in its discretion, 
place convicted defendant on probation where crime does not 
involve maximum imprisonment over ten years. In misdemeanors, 
where the IImaximum permissible punishment is by confinement 
in jailor by a fine in excess of $200.00 or by both such fine 
and imprisonment,1I probation is mandatory if defendant applies: 
for it and has not been under probation during previous 5 years, 
has paid all costs and fines, has been recommended for 
probation by the verdict of the jury hearing the case, and if 
lithe court believes that the ends of justice and the best 
interests of society and of the defendant will be served by 
granting him probation ll

• In its discretion,court may grant 
probation regardless of jury's recommendation or defendant's 
prior conviction. When the defendant applies for probation, the 
court "must receive competent evidence concerning the defendant's 
entitlement to probation. 1I 

(f) Range of Probation Period - Probation period may not exceed 10 
years, or be less than the minimum period prescribed for the 
offense for which the defendant was convicted. The probation 
period for any person convicted of driving while intoxicated 
must be set at IInot 1 ess than .6_months. 

(g) Mixed Sentences - Court may impose, as condition of probation, 
that defendant serve lIa term of imprisonment not to exceed ~O 
days, or 1/3 of the sentence, whichever is less. 1I 

(h) Probation Officers' Qua1ifications-.Iv1injmum-qual,ifications for 
. --officers include: a college degree, plus two years of social welfare 

or related correctional employment; or, licensed attorney status; 
"providing that additional experience in any of the above work 
categories may be substituted year for year for the college 
education, with a maximum substitution of two years." In a 

(i) 

- county with less than 50,000 population, completion of 2 
years of college is required. . 

Probation Officers' Duties - Probation officers must fully 
in'vestigate the defendant prior to sentencing as directed by 
the court. Officers must supervise probationers and may arrest 
probationer for violation of conditions of probation. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Court has general power to impose 
conditions and may follow list of conditions suggested by 
sta-tute. 

-164-



(1) Revocation Procedures - A probationer arrested for violation 
of condition of probation must then be "brought promptly 
before the court.1I liThe court, upon motion of the state 
and after a hearing with a jury ... may revoke the probation 
as the evidence warrants." Further, no appeal may be taken 
from determination by court that violation of a condition 
has occurred. 

(m) Probation Termination and Discharge - The court must dismiss 
proceedings against the defendant and discharge on expiration 
of the probationary period imposed at sentencing. Court may 
discharge probationer prior to expiration of period after the 
defendant has completed 1/3 of original probation period, or 2 
years of probation, whichever is less. 

(n) Civil Rights, Disabilities - Discharge from probation IImay not 
be deemed a conviction for the purposes of disqualifications or 
disabilities imposed by law for conviction of an offense." 

(0) Presentence Activities - Court may order written presentence 
report made, including inquiry into full circumstances of 
defendant. Whenever practicable, investigation may include 
a physical and mental examination of the defendant. Disclosure 
of report to the defendant or his counsel, and to the state's 
attorney, is mandatory upon request. 
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SYNOPSIS OF STATUTES OF UTAH 

Relevant Code Provisions: 

Title Sections 

77 62-20 to 52-22 
62-28 to 62-30 

(a) Definition of Probation - No provision. 

(b) Probation Administration - Probation is administered at the 
state level by the adult parole and probation section of the 
State Division of Corrections. The Director of the Division 
of Corrections appoints a chief of adult probation and parole to 
head the section, but the division is ultimately responsible 
for the management and control of the section. The division 
must also establish such parole and probation districts as 
are needed for the effective administration of the adult 
parole and probation section; these districts are staffed with 
district agents. Additionally, the division must establish 
sufficient clinic facilities "for the purpose of thoroughly 
investigating the social, mental, and physical conditions 
of those char.ged with the various crimes,1I and reporting 
this to the court hearing the charges. 

(c) Probation Officers' Appo]ntment Source - The chief of adult 
probation and parole appoints probation officers, supervisors, 
assistants, and other employees according to State civil 
service procedures. The director of the Division of Corrections 
appoints district probation agents, "subject to the advice or l 

the district judges within the district. 

(d) Financing Probation - No provision. 

(e) Criteria for Probation - Probation may be granted in the court's 
discretion. 

(f) Range of Ptobation Period - No provision. 

(g) Mixed Sentences - No provision. 

(h) Probation Officers' Qualifications - Probation and parole section 
chief and employees are within classified service of state merit 
system, and must meet qualifications established by system. 
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(i) 

(j) 

(k) 

(1) 

(m) 

(n) 

(0 ) 

Probation Officers~ Duties - liThe legal custody of all probationers 
is vested in the cGief (probation) agent and the court having 
jurisdiction of the offender.. I' District probation agents have 
those powers that peace officers possess and may be exercised 
anywhere with the state. 

Volunteer Probation Officers - No provision. 

Conditions of Probation - Conditions of probation are set 
in the trial court1s discretion. 

Revocation Procedures - Where probationer violates conditions 
of probation, the probation officer in charge of the 
probationer shall immediately report the violation to the 
court. Probationer is entitled under statute to reasonable 
notice in writing of allegations concerning violations, revocation 
hearing which affords probationer opportunity to be heard, 
to examine witnesses, to present evidence in support of his 
case; and to be assisted by counsel. A record ;s made and 
preserved of the hearing. 

Probation Termination and Discharge - No provision. 

Civil Rights, Disabilities - No provision. 

Presentence Activities - The State division of corrections must 
maintain clinics for the examination of the social circumstance, 
and the mental and physical condition of defendants; it must 
conduct such examinations when required by the court and make 
recommendations regarding the defendant when asked to by the 
court. The division may employ experts to aid it in this 
task. 
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SYNOPSIS OF STATUTES FOR VERMONT 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

( e) 

( f) 

(g) 

(h) 

(i) 

(j) 

Vermont Statutes Annotated 

Titl es 

13 
28 

Sections 

2634 
4 to 1220 

Rules of Criminal and Appellate Procedure 

Sections 

32 
38 

Definition of Probation - The Court may grant probation which is a 
"procedure under which respondent, found guilty or pleading, ;s 
released without confinement" with certain conditions. 

Probation Administration - Probation program is managed at the 
state level by Commissioner of Corrections in conjunction with 
Board. Commissioner serves as State Probation Officer. 

Probation ~fficers" Appointment Source - Officers are appointed by 
the Commissioner and work under his supervision. 

Financing Probation - Probation is state funded, and costs of 
temporary support and travel expenses of probationer are 
paid by the state. 

Criteria for Probation - Eligibility decisions are left to the 
court's discretion. 

Range of Probation Period - The duratign of the probation period 
is left to the court's decision and may be shortened or lengthened. 

Mixed Sentences - Payment of a finehav be a condition of probation. 
~ -

Probation Officers' Qualifications - No provision. 

Probation Officers' Duties - Officers are required to prepare 
presentence reports and provide probationers with written 
statement of conditions. Officers hold arrest powers. 

Volunteer Probation Officers - No provision. 
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(k) 

( 1 ) 

(m) 

(n) 

(0) 

Conditions of Probation - The sentencing court has responsibility 
for setting out conditions of probation. At any time, the court 
may "enlarge, alter, or amend it conditions, extend the tenn, or 
discharge the probationer. Probationer has "reasonable opportunity" 
to contest modification of probation. Court may require attendance 
at a treatment facility as condition. 

Revocation Procedures - Court may not revoke probation without 
hearing. Revocation proceeding must be open; probationers' 
rights are enumerated by statute as are the grounds on which 
probation may be revoked. Where violations are established, 
court may r~voke and suspend sentence, continue existing sentence, 
lengthen probation period, conduct conference~ with probationer, 
or issue a warning ~g~inst future violations . . -- ... _-_ .. _---- -~ .. --~- --
Probation Termination and Discharge - In its discretion, the court 
may declare early discharge or upon successful completion of 
probation, must discharge the defendant. 

Civil Rights, Disabilities - No provision. 

Presentence Activities - A report is required before adjudication of 
guilt except where (1) the offense is a misdemeanor; (2} two or 
more felony convictions exist; (3) defendant refuses to cooperate; 
or (4) it is "impractical" to verify defendant's background. 
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SYNOPSIS OF STATUTES FOR VIRGINIA 

Relevant Code Provisions: 

Code of Virginia (1950) 

Title s Sections 

18 2-251 to 2-353 
19 2-110 to 2-356 
20 62 to 290.6 

(a) Definition of Probation - No provision. 

(b) Probation Administration - Probation is handled through tripartite ad
ministration in which the State Department of Corrections supervises general 
operations of program; ~ial courts, appoint and supervise officers; 
and counties provide financing. State is divided into parole district 
with one probation officer in each district. 

(c) Probation officers' Appointment Source - Officers are appointed by circuit 
court judges based on population variables set out by statute. 

(d) Financing Probation - Counties are responsible for payment of salaries 
of probation officers and provision of physical facilities. 

ee) Criteria for Probation - Eligibility criteria are left to the discretion 
of the court. By statute, first offenders (non drug) are allowed deferred 
prosecution and probation. 

(f) Range of Probation Period - Duration of probation is set by trial court. 

(g) Mixed Sentences - Court may order payment of fine or restitution as addition
al condition of probation. Probation may be ordered by the court prior to 
completion of sentence of commitment. Where execution of sentence is 
suspended, the original sentence remains in force and neither the probation 
or the suspension time is credited. 

, 
(h) Probation Officers' Qualifications ~ Officers serve at the pleasur~ of the 

apPointing judge. 

(i) Probation Officers' Duties - Officers must investigate, supervise,and assist 
all probationers, ~arrest probation violators, and maintain records on the 
clients in their charge. 

(j) Volunteer Probation Officers - No provision. 
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(k) Conditions of Probation - Conditions of probation are matters left to the 
courtis discretion. Where drug offenses are involved, periodic medical 
examinations may be a condition of probation or suspended sentence. 
Restitution or payment of fine may be conditions of probation. 

(1) Revocation Procedures - Probation violators may be arrested without a warrant. 
While a revocation hearing is mandated by statute with reasonable notice 
to all parties, specific procedures and rights are not enumerated. 

(m) Probation Tennination and Discharge - Under deferred prosecution procedure, 
defendant may be placed on probation and discharged and dismissed follow
ing completion of the probation period. (First offenders and non-drug 
offenders are eligible.) 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Activities - Presentence report may be ordered by court after 
judgment of guilt or plea of guilt and on defendant's motion. Defense 
has opportunity to examine contents of report and controvert facts. The 
report is filed as part of the trial record. 
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SYNOPSIS FOR STATUTES OF WASHINGTON STATE 

Relevant Code Provisions: 

(a) 

Revised Code of Washington Annotated 
--""--==-ri-t 'fes .----"" ·.=.----~eet:iorTS"---- ---=v-;...-.=-

9 90.~UU to 96.uoo 
26 12.130 to 13.020 
35 20.255 
36 01.070 
72 0~a.051) to 0~a.lf)f) 

"- - .. ~- r"'" ------.-..- -

Definition of Probation - HAfter conviction by plea or verdict of guilty, 
the court may grant or deny probation" or at a later time, in the 
presence of the defendant, may hear and determine the matter of probation 
for the defendant. 

(b) Probation Administration -. Probat~on policy ;s developed 
at the state lev€?l through the auspices of the Director of 1nstitutions 
and his supervisor of the Division of Probation and Parole.. " 

Probation programs are adminis ered at the 10cal level by 
probation staffs and counties are subsidized by the state for t~ese 
programs and facilities. 

(c) Probation Ot"ficers( Appointment Source - Probation .officers are appointed 
and supervised by the Director of Institutipns and the municipaJ courts 
where they are appointed by the~unicipal judges .. - .' 

----------- -- -_._-,....--
(d) financing Probation - Probation is financed by the stQte and localities 

sharing the costs. 
-- - --. 

(e) Criteria for Probation - 'Probationcri-teria -a-releft-'to court1s __ 
discretlQn. . . _____ -.~~---"---.-. -- --- - - -. 

(f) Range of Probation Period - In granting probation, the court may suspend 
imposition or execution of sentence and may direct suspension to continue 
for a time not exceeding the maximum term of sentence except in 
certain circumstances. 

(g) Mixed Sentences - The court in granting probation may make imprisonment 
up to one year in the county jail a condition of probation. The court 
may also fine (not to exceed $1,000 plus costs) the defendant. The 
court has the choice of any combination of fine, imprisonment, and 
probation. 

(h) Probation Officers ' Qualifications - No -provision. 

(i) Probation Officers ' Duties - Probation officers must assist the family 
courts, make investigations and reports as requested, and supervise 
probationers in their charge, among other duties. 
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(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Conditions of probation are left to the discretion 
of the court. The court may make imprisonment or fine a condition of 
probation. 

(1) Revocation Procedures - Where probation authority believes violations 
have occurred, the defendant may be arrested without a warrant and the 
court may revoke probation with hearing but no specific notice to the 
defendant. Where the judgment is pronounced, the sentence (after 
revocation) takes full effect. 

(m) Probation Termination and Discharge - The court may at any time discharge 
and dismiss a probationer. In addition, persons discharged before the 
termination of the period may, up to the date of expiration of the 
maximum period of the sentence, withdraw a plea of guilty and enter 
a not guilty plea; whereupo~ the court may dismiss the indictment or 
information. 

(n) Civil Rights, Disabilities - No provision. 

I 
i 
"I 

I 
I 
I 
I 

(0) Presentence Activities - Presentence reports are prepared at the discretion II 
of the trial court which may direct the probation authorities to prepare 
a report with information on the defendant's record and background I 
which may be useful to the court. 
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SYNOPSIS OF STATUTES OF WEST VIRGINIA 

Relevant Code Provisions: 

Chapters 

6 
7 

61 
62 

Sections 

6-7-2a 
7-l-3r 

61-11-16 
62-llA-l to 62-13-7 

(a) D~finition of Probation - No provision. 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

Probation Administration - Administration of probation is a 
state level function. Within the office of Commissioner of 
Public Institutions is a Director of Division of Correction 
responsible by statute for all persons released on probation. 
Policy formulation is guided by a three member Board of 
Probation and Parole. 

Probation Officers'-A2Pointment Source - Each circuit court 
appoints a probation officer subject to approval of the 
Supreme Court of Appeals. 

Financing Probation - Salaries and costs of probation are 
paid by the state out of the judicial accounts. 

Criteria for Probation - Statute mandates that all persons 
not convicted of a felony within the last five years from 
date of felony charged and who are found guilty or plead 
guilty (where maximum penalty is less than life imprisonment) 
and all persons found guilty on pleading guilty to a misdemeanor 
are eligible for probation. Statute directs that where 
conviction or plea of guilty is in court not of record, 
defendant may file petition for suspension of sentence and 
grant of probation. 

Range of Probation Period - Maximum limit of probation, 
including extensions, is five years. Upon information provided 
by the probation officer, court may choose to extend or 
shorten probation period. All orders for amendment of 
probation period are entered into the court record. 

Mixed Sentences - Court may suspend imposition or execution 
of sentence and release defendant on probation (exception: 
when defendant has been impri soned for thi rty days under' the 
sentence). Restitution and fine may be considered as condi
tion of probation. 

Probation Officers' Qualifications - Probation officers serve 
at the pleasure of the court, pursuant to qualifications 
satisfactory to the court. 
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(i) 

(j) 

(k) 

(1) 

(m) 

(n) 

(0) 

Probation Officers' Duties - Officers must investigate all cases 
referred by the court, furnish the probationer with a written 
statement of conditions with rules attached, supervise probationers 
i!1 his charge, maintain records .. Olfic.er~_hoJd power_o:Carrest ___ _ 
without .. warral1t. __ ._. _ --- .-- ----

Volunteer Probation Officers - Noprovj;;5.on. ___ ~-_ 

Conditions of Probation - Conditions of probation are enumerated by 
statute covering such matters as prohibitions against further 
criminal activity, and cooperation with probation authorities. The 
statute also leaves to the discretion of the court certain other 
conditions such as fines, restitution, or contributions of earnings. 

Revocation Procedures - Where probation violations are alleged, 
probationer may be arrested ~nd detained with or without warrant 
or on order of arrest. 'Probationer must be brought before the 

I 
I 
I 
I 
I 
I 

court for a "prompt and summary hearing" whereupon probation may 
be revoked; imposition of new sentence may occur, and an order for II 
execution of sentence may be filed. Computation of the 
incarceration period cannotinc;lude time between release on 
proba t i on and ~ rr!=s t-~ __ ._ -- ._. --- - . I 
Probation Termination and Discharge - Where the probationer has 
successfully comp 11 ed with condl ti ons of probati on, court may order . -~_- .-____ 1 

. di scharg~ .and _di smi ssa 1. A 11 orders of di scharge become -part of .. -_. _____ _ 
the court r.ecord~ - --.-. - .... - -
... -- .. . 

- _. ~ ~--

Civil Rights, Disabilities - No Rr9-vfsfo~-=-~-.. _-.-

Presentence Activities - Where defendant~s ·convicted of' felony, 
presentence report mus t be submitted to court.-· Submfs sian of report 
in misdemeanor cases is left to the discretion of the court. Proba
tion officers prepare reports which include information on the 
offender's background and history which may aid the court in deter
mining propriety and conditions of release. Under certain 
circumstances, defendant may be delivered into custody of 

I 
I 
I 

_. Diagn9st~~and _Classific~tion Pivisi.on PTior. to_ imp'o.~jj:i.Qn . .'liE.. . .------ I 
sentence. The duration of these examinations must be creditl:d __ .... 
to the sentence. 
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SYNOPSIS OF STATUTES OF WISCONSIN 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

( e) 

(f) 

(g) 

(h) 

West Wisconsin Statutes Annotated 

Chapters 

57 

161 
946 
968 
972 
973 

Sections 

57.072 
57.075 

161 .47 
946.46 
968.09 
972.13-15 
973.05-10 

Definition of Probation - No provision. 

Probation Administration - The Department of Health and Social 
Services administers probation matters. IIRules and regulations 
are established by the Department for the supervision of 
probationers. II 

Probati on -Officers~i-Appoi ntment Source - Offi cers are appoi nted by 
the Department. 

Financing Probation - Probation is state funded but statutes do 
not specify procedures. 

Criteria for Probation - Court has discretion to either withhold 
~r impose sentence (and if imposed, to stay execution of sentence), 
and to place defendant on probation under the Department, u~less 
the defendant was previously convicted of state crime or of any 
drug-related offense. Court may find defendant to be a lIyouthful 
offender" under statute, and place on probation under special 
statutory provision. 

II 

Range of Probation Period - For felonies, probation period may not be 
less than 1 year nor more than either the statutory maximum term 
of imprisonment for the crime or 3 years, whichever is greater. 1I 

For misdemeanors, period is "not less than 6 months nor more than 
2 years. 1I liThe period of probation may be made consecutive to 
a sentence on a different charge ll (e.g., another probation 
sentence). 

Mixed Sentences - A fine may be imposed by the court. 

Probation Officers' Qualifications - No provision. 

,.,,. 

I 



(i) Probation Officers' Duties - Duties are prescribed by the Department. 
fu officer has the power of arrest of probationer without warrant 
for breach of probation conditions. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Court "may impose ariy conditions which 
appear to be reasonable and appropriate," including payment of 
fine or periodic confinement. 

(1) Revocation Procedures - Illf a probationer violates the conditions. 
of his probation, the Department may order him brought befor..e.~ the. ~_.~ __ _ 
court for sentence which shall then be imposed". 

(m) Probation Termination and Discharge - Statute pr8vides for mandatory 
discharge of probationer "upon fulfillment of the tenns and 
conditions of probation". Court may, "prior to expiration of any 
probation period, ... extend probation for a stated period,1I or 
may terminate the term of probation. 

(n) Civil Rights, Disabilities - Discharge after completion of 
probation "shall be without adjudication of guilt and is not 
a conviction for purposes of disqualifications or disabilities 
imposed by law upon conviction of a crime. 1I 

(o) Presentence Acti viti as - Presciltence report is di screti onary 
~'Jith the trial court. When such report is made, IIjudge shall 
disclose the contents of the report to the defendant's attorney 
and to the di stri ct attorney pr'i or to sentenci ng" . When the 
defendant is not represented by an attorney, the contents shall 
be disclosed to the defendant." 
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SYNOPSIS OF STATUTES FOR WYOMING 

Relevant Code Provisions 

Wyoming Statutes, 1957 

Titles 

Wycming 

5 
6 
7 

14 
20 
35 

Statutes - Rules 

Sections 

84. 1 to 114. 38 
95 
10.1 to .361 
82 to 89 
74 
347.37 

of Court 
Sections 

33 
36 
39 

(a) Definition of Probation - Probation may be ordered with the "imposition 
and execution of sentence suspended after a plea of guilty or nolo contendere 
or after conviction in any district or juvenile court or by any-Gourt of a 
foreign state having jurisdiction to place offenders on probation." 

(b) Probation Administration - Probation services are delivered by state and 
local agencies. The pt:0bation program is. administered at the state level 
through a state -Probatl0n and Parol e Off1fer .. who __ ts _aDDointed by the 
1Jvernor. All counsellors are under-Officer. _ At the local level, 
some financing and administration of probation is handled by the county and 
its Commissioners. 

(c) ProbationOfficers l . Appointment Source - Counsellors are appointed by the 
county commissioners with the approval of the district judge(s). Salaries 
for counsellors are determ'ined by the county. 

(d) Financing Probation - Costs of probation are shared by the county and the 
state. 

(e) Criteria for Probation - County courts may place defendants on probation 
after conviction or with the defendant's consent, before trial. 

( f) 

(g) 

Range of Probation Period - Period of probation may not be longer than the 
maximum provided by law for the crime for which defendant is convicted. 
Where offense charged is indecent exposure, duration may not exceed one year. 
Court has discretion to lengthen or shorten probation period. 

Mixed Sentences - Court may suspend imposition or execution of sentence 
(except in crimes punishable by death or life imprisonment) in whole or 
part, place the person on probation; and/or impose a fine. With the de
fendant's consent, the court can defer proceedings and place the person on 
probation. 

- , 7R- _____________________ ____ 



(h) Probation Officers' Qualifications - No provision. 

(i) Probation Officers' Duties - Counsellors are required to prepare 
presentence reports, furnish probationers written ~tatements of 
conditions of probation, and.5uperytse and maintain records_on __ . 
probationers in their charge. All counsellors' records are 
confidential. 

. ~~ ---

(j) Volunteer Probation Officers - The state probation officer is 
directed to hire "citizens of good moral character" and. to train 
and organize them as probation counsellors. Volunteers duties 
include assistance to field supervisors; maintenance of liaison 
with all government agencies; assistance in programs relating to 
social, moral, and psychological needs of probationers. No 
compensation is paid but travel expenses may be reimbursed at the 
officer's discretion. Volunteers do not have arrest powers. 

(k) Conditions of Probation - Imposition or modification of conditions 
of probation is left to the court's discretion. Counsellors will 
not be responsible for supervision of probationers without 
specific probation order from the court. Treatment as outpatient 
may be made condition of probation. 

(1 ) Revoca ti on Procedures :-__ Pr_Q~{l._ti on yi olators_m-~~ ~~-;e-sted aniJ..I.d_-
-aetalned wftnout a warrant. Statute sets out revocation hearing 
procedures and rights of probationer. Upon finding of revocation y 

the court may take into consideration recommendations of probation 
department in determining disposition of cases. 

~ ---- .--- - --------.. - -- ~ - .--

(m) Probation Termination and Discharge Discharge and dismissal is 
within the court's discretion for first time offenders who are 
placed under a deferred prosecution program. Discharge is without 
adjudication of guilt and only one discharge is allowed to any 
person. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Activities - In all felony cases, unless otherwise 
directed by the court, a presentence report must be prepared and 
submitted. Preparation may be done by the county attorney or by 
the probation officer and includes information on the defendant's 
background and history which may assist in determining disposition. 
Mental and physical examinations may be included. If commitment 

.--- .-

ensues, copy of presentence reportJsJor.wardedJo ins,tJtu~i08 __ . _______ _ 
The contents of the report are available to ~efens~ and prosecution, 
and an opportunity is afforded for contesting the facts. 
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SYNOPSIS OF STATUTES OF DISTRICT OF COLUMBIA 

Relevant Code Provisions: 

District of Columbia Code Encyclopedia 

Titles 

11 
16 
22 
24 
47 

Sections 

11-933 and 11-934 
16-710 
22-2703 
24-103 to 24-105 
47-213 

(a) Definition of Probation - No provision. 

(b) Probation Administratio~ - The statute provides that the Director of 
Public Health of the District of Columbia, the Women's Bureau of the 
Police Department, the Board of Public Welfare, and the probation officers 
of the court "perform such duties as may be directed by the court in 
effectuating compliance" by the probationer with the probation conditions 
'imposed. The District of Columbia Court of General Sessions has authority 
to appoint "a (chief) probation officer," and to direct probation officers 
in the investigation and supervision of cases. The chief probation officer 
generally supervises and directs all probation personnel. There is a 
separate office for the probation officer for the U.S. District Court for 
the District of Columbia. 

(c) Probation Officers r- Appointment Source - The District of Columbia Court 
of General Sessions appoints the chief probation officer, who in turn 
appoints assistant probation officers and other personnel. 

(d) Financing Probation - The Chief Judge of District of Columbia Court of 
General Sessions fixes compensation in accordance with the Classification 
Act of 1949, and congressional appropriations are made to fund the pt"O
bation system. 

(e) Criteria for Probation - The Court may, upon conviction impose sentence, 
suspend its execution, and place the defendant on probation, "if it appears 
to the satisfaction of the court that the ends of justice and the best 
interests of the public and of the ~efendant would be served thereby." 

(f) Range of Probation Period - No provision. 

(9) Mixed Sentences - No provision. 

-180-
-------- -- ---------



(h) Probation Officers' Qualifications - No provision. 

(i) Probation Officers' Duties - Offficers must "carefully investigate all 
cases referred to them by the court," keep court fully informed of conduct 
of probationers by submitting periodic reports to court, and perform 
duties directed by court in implementing probation orders. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Court has discretion to impose conditions it 
"may deem best for the protection of the community and the punishment, 
control, and rehabilitation of the defendant." 

(1) Revocation Procedure - No specific procedure is set out in the statute. 
A probationer unable to afford counsel who is charged with violation of 
probation conditions is entitled to appointment of counsel. 

(m) Probation Termination and Discharge - Court has discretion to discharge 
probationer at end of term of probation, or to extend period of probation, 
"as shan seem advisable." 

(n) Civil Rights and Disabilities of Probationers - No provision. 

(0) Presentence Activities - The court may order presentence investigation and 
court or probation officers may utilize the services of government-appointed 
psychiatrist and psychologist in carrying out presentence investigation. 
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SYNOPSIS OF STATUTES OF PUERTO RICO 

Relevant Code Provisions: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

Puerto Rico Statutes Annotated 

Titles 

4 
34 
34 

Sections 

1142 
1026 - 1029 
1881 b - 1881 y 

Defintion of Probation - No ~rov;sion. 

Probation Administration - Probation is administered at the 
Commonwealth lever by the Correctional Administration. Parole 
and probation policy is initially deternlined by a tripartite 
leadership composed of appointees designated by the Governor, 
the Chief Justice of the Supreme Court of Puerto Rico, and 
the Correctional Administration, respectively. 

Probation Officers' AeRointment Source - No provision. 

Financing Probation - ~o .provision. 

Criteria for Probation - A court may suspend sentence and grant 
probation for felonies (certain categories of felonies excluded 
by statute) and for misdemeanors (certain misdemeanors excluded 
by statute) where a misdemeanor is charged but arises out of 
the same facts which would pennit the return of an indictment 
for a felony. Probation is granted when the following are 
present: if prior to date of sentencing, no additional 
offenses are committed; and if the defendant is not dangerous 
to the interest of the "cornnunity's due protection"; and if 
the court has reviewed a presentence report. 

Range of Probation Period - The duration of the probation period 
;s the expiration of the maximum tem of t~D sentence. Once 
probation is granted, the individual remains under the legal 
custody of the Court until the expiration of the probation period. 

Mixed Sentences - At the discretion of the trial court, a fine 
may be imposed in addition to probation. 

Probation Officers' Qualifications - No provision. 

Probation Officers' Quties - "Special probation officers shall 
have such powers and exercise such functions as were previously 
exercised by the probation officer for the Minor's Guardian CourL" 
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(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - The Corrections Administration exercises 
supervision over the probationer in order "to accomplish the 
rehabil itati on of the person and to protect the communityII <-

Any person placed on probation is subject to a "disciplinary regime 
of life", to "a treatment plan", the duration and conditions 
of which are at the discretion of the Corrections Administration. 
Restitution may be condition of probation. 

(1) Revocation Procedures - At the trial court's discretion, probation 
may be revoked when the probation is "incompatible with the 
proper security of the community or with the purpose of rehabilitat
ting the offender". Upon revocation, the individual loses his 
probation time credits. The trial court may request at any time 
that a report on the probationer's conduct be produced by the 
Corrections.~~miQistration. . 

(m) Probation Termination and Discharge - No provision. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Activities - A presentence report is madatory before 
pronouncement of sentence in all felony cases other than 
first degree murder and in all misdemeanor cases. A full presentence 
report is required in felony cases, and lIa short data form" is 
allowed in misdemeanor cases. Both reports are produced by the 
Corrections Administration. Defense and prosecution are given the' 
contents of the presentence report and a hearing can be ordered to 
controvert the facts presented in the report. Sources of confidential 
information need not be disclosed. 

• 
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SYNOPSIS OF STATUTES OF THE UNITED STATES 

Relevant Code Provisions: 

United States Statutes Annotated 

Titl es 

18 

28 

Sections 

844 
924 

3651 to 3656 
526 

(a) Definition of Probation - No provision. 

(b) Probation Administration - The Director of the ,~dministrative 
Office of the United States Courts, prescribes regulations for 
the proper conduct of Federal probation work and for the improve
ment of the efficiency of administration of the Fede~al probation 
system and of the enforcement of the probation laws in all 
United States courts. The Director, by himself or by means of 
the Attorney General of the United States, may investigate the 
activities of Federal probation officers, and has complete access 
to their records at all times. The Director must annually report 
on the operation of the probation system in the federal courts. 
The chief probation officer directs the work of all probation 
officers serving in the court which appointed him. 

(c) Probation Officers' Appointment Source - Any federal court with 
original criminal jurisdiction may appoint probation officers and 
chief probation officers, who are to be under the direction of 
the court making such appointment .. A copy of the court's order 
of appointment must be filed with the Director of the Administrative 
Office of the United States Courts. 

(d) Financing Probation - Congress appropriates funds for the 
federal courts and probation system. 

(e) Criteria for Probation - The court may impose probation "when 
satisfied that the ends of justice and the best interest of the 
pub 1 i c as well as the defendant wi 11 be served; II COUy·t may not 
grant probation for offense punishable by death or by life 
imprisonment. 

(f) Range of Probation Period - The period of probation plus any 
extension may not exceed five jears. 
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(g) Mixed Sentences - The court may, when it appears to be advisable, 
require defendant to be confined in "jail-type" or "treatment 
institution" for a period not exceeding six months. 

(h) Probation Officers' Qualifications - United States Civil Service 
Commission sets out probation personnel minimum qualifications 
in regulations. 

(i) Probation Officers' Duties - Probation officers must supervise 
probationers; keep infonned of and report on their conduct; "use 
all suitable methods, not inconsistent with the conditions imposed 
by the court, to aid probationers and to bring abollt improvements 
in thei r conduct and. conditi on; II keep records of work; 
and perform additional duties as the courts and United States 
Parole Commission may request. 

(j) Volunteer Probation Officers - No provision. 

(k) Conditions of Probation - Court has broad discretion to impose 
conditions of probation. Statute sets out suggested guidelines, 
including participation of probationer program of residential 
community treatment; participation of drug dependent person in 
community supervision program; payment of fine, restitution, or 
support. 

(1) Revocation Procedures - Court may not revoke probation unless it 
holds a "hearing at which the defendant shall be present and 
appri sed of the grounds of whi ch" revocati on is a 11 eged. 

(m) Probation Tennination and Discharge - Court has power to tenninate 
prior to expiration of probation tenn. Court may reduce 
sentence within 120 days after sentence is imposed. 

(n) Civil Rights, Disabilities - No provision. 

(0) Presentence Activities - Presentence investigation and report is 
mandatory unless waived by defendant with permission of court, or 
unless court finds sufficient sentencing infonnation in the 
record. Report contains any prior criminal record and the 
circumstances affecting defendant's behavior. Report must be 
disclosed to defendant or defense counsel, but not to the extent 
that, in the opinion of the court, it may cause harm to the 
defendant or other persons. 
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SYNOPSIS OF STANDARDS RELATING TO PROBATION 

P~~rican Bar Association (1970) 

(a) Definition of Probation - "[nhe tenn 'probation' means a 
sentence not involvino confinement which imposes conditions 
and retains authority in the sentencing court to modify the 
conditions of the sentence or to resentence the offender if 
he violates the conditions." It "should not involve ... 
suspension of the imposition or the execution of any other 
sentence. II 

(b) Administration of Probation - Probation may be administered at 
either state or local level, but (1) "in no event should 
control be vested in an agency having prosecutorial functions.1t 
(2) Also, "an approoriate state agency" should have responsi
bility for the establishment through regulations and otherwise, 
and enforcement, of minimum standards for the supervision of 
probationers, maintenance of adequate records, anrl for 
setting the level of adequacy for administrative services in 
support of the probation effort. These standards "should be 
applicable to all probation departments within the state. II 
(3) The primary goal of structuring administration of probation 
should be lito implement I')roperly the standards lt which follow. 

(c) Probation Personnel Appointment - (1) Chief~udge of local 
court should have sole responsibility to appoint chief pro
bation officers in local probation departmen~s; (2) aqency to 
screen applicants for position of chief probation officer is 
advisable, and II should consist of representatives of govern
ment, the judiciary, the bar, and the community." (3) merit 
system procedure should be method chief probation officer must 
use to select 'probation officers and other personnel, with due 
process hearing required prior to removal of such personnel. 

(d) Financing Probation - State legislatures should provide 
sufficient funding to courts and probation system in order to 
implement the standards contained herein. 

(e) Criteria for Probation - "Probation should be the (automatic) 
sentence unless the sentencing court finds that: "(1) confine
ment is necessary for' the public safety; or (2) confinement 
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would allow most effective correctional treatment for 
defendant; or (3) lIit v-/Ould unduly depreciate the serious
ness of the offense if a sentence of probation were imposed. 1I 
Also the decision whether to grant probation should not 
depend on the existence of a prior criminal record or whether 
the defendant pleads guilty to the charge in question. 

(f) Range of Probation Period - Should be a time period fixed by 
statute "which should in no event exceed two years for a mis
demeanor or five years for a felony.1I 

(g) Revocation Procedures - (1) Hearing - in open court; prior 
written notice to defendant of alleged violations required, 
and written record of proceedings made. (2) Counsel - retained, 
or appointed, if indigent. (3) Government must prove violation 
of probation by lIa preponderance of the evidence;1I Given this 
proof of violation, the court should not sentence defendant to 
imprisonment unless it finds that (a) confinemer.t ;s necessary 
to ?rotect the public, or to meet the correctional treatment 
needs of defendant, or (b) that lIit \'Iuuld unduly depreciate the 
seriousness of the violation if probation were not revoked. 1I 
(4) Revocation order should Be considered final order and be 
appealable. (5) Alternatives less severe than revocation of 
probation IIshoulC: be considered in avery case. 1I 

(h) Termination and Discharge - Probation terminates (1) upon 
successful completion of term set by court (2) by court's 
exercise of oower of early termination prior to completion of 
term; lI[sJuch authority should be exercised prior to the term 
... if it appears that the offender has made a good adjustment 
and that further supervision or enforced compliance with other 
conditions is no longer necessary.1I 

(i) Conditions of Probation - (1) All conditions should be set by 
court, and "should be sufficiently precise so that probation 
officers do not in fact establish them.1I (2) The only statutory 
condition of every sentence of probation should be "that the 
probationer lead a law-abiding life during the period of his 
proba ti on; II additi ona 1 "conditi ons imposed by the court shoul d 
be designed to assist the probationer in leading a law-abiding 
life;1I conditions II should not be so vague or ambiguous as to 
give no real quidance. 1I (3) Conditions requirinq pavf1lent of fines, 
restitution, etc., should be within probationer's financial 
capability; "probationer should not be required to pay the 
costs of probation. II (4) Statute should contain several specific 
guidelines as to appropriate additional conditions. 
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(j) Mixed Sentences - No provision. 

(k) Qualifications of Probation Officers - (1) Bachelor's 
degree, plus one year of graduate work or full-time work 
experience; in-service education should be available to 
probation personnel; (2) "[i]t is desirable that the staff 
include individuals who may lack such professional 
qualifications but have backgrounds similar to those of the 
probationers themselves. In addition, in appropriate cases 
citizen volunteers ... (may) assist probation officers." 

(1) Duties of Probation Officers - (1) Supervision of probationers, 
with a sufficiently low average case~oad to develop techniques 
to maximize benefits of supervision; preparation of pre
sentence reports; (2)additional duties such as providing courts 
with pretrial release reports providing prosecutors with 
trial diversion assistance. (3) "Probation officers should not 
be authorized to arrest probationers." 

(m) Civil RiQhts and Disab'ilities - "Every jurisdiction should have 
a method by which the collateral effects of a criminal record 
can be avoided or mitigated following the successful completion 
of a term on probation and during its service." 

(n) Presentence Activities - (1) Presentence report - should be 
mandatory in all cases where confinement for one year or more 
is possible; where defendant is less than 21 years old or is 
a first offender, unless court specifically orders that no 
report be made; (2) statutory guidelines should be set out 
regarding length and contents of report; (3) standards for 
disclosure of presentence report should be developed and im
plemented (see A.B.A. Advisory Committee on Sentencing 
Alternatives and Procedures). 
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SYNOPSIS OF r·l0DEL PENAL CODE 
-ARTICLES ON SUSPENSION OF 

SENTENCE; PROBATION; AND 
ORGANIZATION OF CORRECTION 

American Law Institute (1962) 

. 
(a) Definition of Probation - No provision. 

(b) Probation Administration - The code suggests two alternative 
organizational models to be considered by a state legislature 
seeking to adopt a new scheme of probation administration. (1) 
Division of Probation and Parole model - directly administers all 
probation services in state. Division is headed by probation and 
parole administrator who is ultimately responsible for effectuating 
the probation function throughout the state; the administrator 
must supervise the administration of probation by enacting regula
tions for the conduct of the action arm of the Division, the field 
pr6bation and parole service. The service is responsible for 
carrying out all investigations, supervision, and reporting of 
probationers. (2) The code also provides a division of probation 
model - field probation services are rendered by the division in 
jurisdictions lacking their own local probation service; Division 
of Probation is under direction of probation administrator who 
exercises the powers to maintain oversight of all probation 
departments, down to the local level, in the state; also, to 
IIdirect the exJ .. ension of (state) probation field services to any 
cQunty ... he finds ... is not supplying adequate probation services 
to its criminal courts," upon consultation with the county to 
which services are to be extended, the probation administrator 
administers "with the advice of the state commission of correction 
and community services," (an additional organization suggested by 
the Code). 

(c) Probation Officers" Appointment Source - (1) Division of Probation 
and Parole Administrator appoints such probation personnel lias may 
be required to carry out adequate probation supervision of persons 
sentenced to probation" on state-wide level; (2) Division of 
Probation Administrator may appoint probation officers only in 
"any county or other governmental subdivision of (the) state which 
has no probation service of its own;" otherwise, the local courts 
appoint probation officers to serve the persons processed through 
such courts. 
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(d) 

(e) 

(f) 

(g) 

(h) 

(1) 

(j) 

Financing Probation - The organizational and administrative models 
proposed by the Code are dependent largely, if not exclusively, 
on funds appropriated by the state legislature; only limited 
financing on county level is involved. 

Criteria for Probation - Code provides court with several explicit 
guidelines in determining whether to withhold sentence of imprison
ment and for placing defendant on probation: (1) criteria 
indicative of probation include prior criminal record, mitigating 
circumstances surrounding defendant's criminal conduct, the likeli
hood that the particular defendant would respond positively to 
probationary treatment. (2) Factors going against probation are 
more general .:. ri sk of second crime being committed by probati oner; 
advisability of correctional treatment of defendant in confinement; 
seriousness of particular crime in question requires recognition 
through a stiffer sentence than probation. (4) Code additionally 
provides detailed criteria for imposing sentences of imprisonment, 
fine, and for granting parole. 

Range of Probation Period - When the court initially orders probation, 
it shall be for a standard period of time set as two years for a 
misdemeanor or five years for a felony, unless the court subsequently 
orders the probationer to be discharged. 

Mixed Sentences - Court may condition order of probation on require
ment that defendant serve a sentence of imprisonment not to exceed 
30 days (i.e., "shock probation ll

). 

Probation Officers' Qualifications - No specific qualifications are 
suggested; the Administrator of the Division of Probation (where this 
organizational model is adopted - see above), is empowered to 
"establish policies and standards and make rules and regulations 
regarding ... the qualifications of probation officers." 

Probation Officers' Duties - (1) The Code develops systematic body 
of duties of probation officers including the investigation and 
supervision of probationers and the accompanying duty to "admonish 
probationers who appear to be in danger of violating the conditions 
of .... probation;" the duty to advise the sentencing court of the 
need to modify the conditions or terminate the period of probation. 
(2) An additional set of responsibilities is set out for district 
probation supervisors, who must establish procedures for the 
direction and management of probation officers in their jurisdictions, 
and account for the activities of such personnel as well as those 
of probationers, to the state administrator of probation services. 
(3) The Administrator prescribes additional duties, and also makes 
regulations regarding suggested probation caseloads. 

Volunteer Probation Officers - No provision. 
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(k) Conditions of Probation - The court "may attach such reasonable 
conditions as it deems necessary to insure that the probationer will 
lead a law-abiding life or likely to assist him to do SO.II (1) such 
conditions are described by a series of general guidelines 
conditions, including that of requiring the posting of a monetary 
bond by probationer to help assure the performance of conditions 
imposed; (2) the court is somewhat limited to conditions "reasonably 
related to the rehabilitation of the defendant and not unduly 
restricted of his li~erty or incompatible with his freedom of 
conscience. 11 Also, the court IIshall eliminate any requirement 
(imposed on probationer) that imposes an unreasonable burden on ll 

him. 

(1) Revocation Procedures - Court, prior to revocation, must afford 
probationer a hear1ng at which he is entitled to notice of the 
grounds for revocation and of the evidence against him; probationer 
further entitled to dispute such evidence, to offer evidence on 
his behalf, and to representation by counsel during the proceedings. 

(m) Probation Termination and Discharge - Court has broad discretionary 
power to terminate period of probation and discharge probationer at 
any time; such early discharge results in defendant being free from 
further liability for serving a sentence for the crime in question. 

(n) Civil Rights, Disabilities - Court may order that defendant who has 
ful1y complied with probation conditions "and has satisfied the 
sentence," shall not be considered to have been convicted for 
purposes of any disqualification or disability imposed by law upon 
conviction of a crime. 1I 

(0) Presentence Activities~- (1) Court may not impose any sentence until 
it orders and accords "due consideration to a written report of (the) 
investigation "of defendant who is convicted of felony, or who will 
be sentenced to extended imprisonment, or who is under 22 years old;" 
the court has discretion to order a presentence report in any 
other case. (2) Court may further require that defendant submit to 
presentence psychiatric examination period not to exceed 60 days, 

liar such longer period as the court determines to be necessary for 
the purpose." (3) Contents of presentence report must be disclosed 
to defendant or his counsel, and defendant entitled to opportunity 
to contest the report; defendant to be sentenced to extended imprison
ment is entitled lito hear and controvert -the evidence against him 
and to offer evidence upon the issue" of imprisonment. . 
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SYNOPSIS OF STANDARDS ON PROBATION 

National Advisory Commission on Criminal Standards and Goals (1973) 

(a) Definition of Probation - No provision. 

(b) Administration of Probation - (1) Administration and implementation 
of probation function should be made exclusively by the state correc
tional agency, within the executive branch of state government. 
(2) The agency's responsibilities should include: establjshing 
statewide probation policies and planning; monitoring of system per
formance; consultating with courts and local probation agencies. 
(3) The agency should determine the demand for probation services, 
and set the appropriate standards regarding the level and number of 
probation personnel and programs in each region of the state. 

(c) Probation Officers~ Appointment - Appointment should be at state 
level, using a comp~ehensive and systematic method to recruit, 
screen, educate, and evaluate the effectiveness of, probation per
sonnel, "including volunteers, women, and ex-offenders. 1I 

(d) Financing Probation - State is source of fundsr [;Jt is essential 
that funds be provided for the purchase of services" for the rehabi
litation of probationers in their 0\'10 communities; the state correc
tional agency should have authority to render lI[fJinancial assistan~e 
through reimbursement or subsidy to those probation agencies meeting 
standards set forth in" these standards. 

(e) Criteria for Probatio~ - (1) Should be patterned after Model Penal 
Code - sentencing provision, Section 7.03. IICriteria for Sentence 
of Extended Term of Imprisonment; Felonies." These criteria are 
designed as guidelines for the exercise of judicial sentencing 
discretion. (2) Additional criteria should require the sentencing 
court to grant probation unless specific conditions exist for imposing 
imprisonment; require court to consider certain factors in favor of 
granting probation, relating to the individual defendant in question. 
(Std. 16.11). (3) Appellate court should be authorized to review 
decisions denying probation. (Std. 16,11). 

(f) Range of Probat~on Period - Probation tern should not lIexceed 
maximum sentence authorized by law except that probation for mis
demeanors should not exceed one year. II 

(g) Mixed Sentences - Court may impose condition of imprisonment not to 
exceed 30 days, in addition to probation. 



------------------ -----------., 

(h) Probation Officers' Qualifications - "Educational qualification ... 
should be graduation from an accredited 4 - year college. 

(i) Probation Officer's' Duties - (1) The primary function of the pY'oba
tion officer should be that of community resource manager for proba
tioners. 

(j) Volunteer Probation Officers - Increased use should be made of yolun
teers "who can setve as success models" to probationers; no further 
specific guidelines are stated. 

(k) Conditions of Probation - (1) Should be patterned after Model Penal 
Code - Sentencing Provisions, section 301.1, "Conditions of Suspension 
or Probation." (2) There should be requirement "that any condition 
imposed in an individual case be reasonable related to the correc
tional program of the defendant ... " (3) The "mechanical imposition 
of uniform conditions on all defendants should be avoided. II 

(4) Probationer may be required to post bond to ensure performance 
of conditions. 

(1) Revocation Procedures .. (1) Probationer arrested for alleged violation 
of probation has right to prompt probable-cause hearing by neutral 
official (not probation officer), including right to counsel and 
opportunity to be heard and to cross-examine witnesses. (2) Probationer 
also entitled to probation revocation hearing by court with above 
rights; additional "requirement that before probation is revoked 
the court make written findings of fact based upon substantial 
evidence of a violation of a condition of probation. 1I (3) Authoriza
tion should be made for informal alternatives to formal revocation 
procedure, including conferences or rendering warnings regarding com
pliance with probation conditions. (4) Appellate court should be 
authorized to review decisions to revoke probation. 

(m) Probation Termination and Discharge - Court should be authorized to 
discharge probationer at any time. 

(n) Civil Ri hts and Disabilities - Persons who are not actually confined 
i .e. probation~.rs should not be deprived of any civil right, 

except denial of 'jicense 'in certain C'3ses "when there is a direct 
relationship between the offense committed or ttle·characteristics 
of the offender.and the license ... sought." 

(0) Presentence Activities - Presentence report required in all (1) 
felony cases; (2) cases involving defendant who is minor; (3) 
cases involving sentence of confinement. (4) Report must be disclosed 
to defendant, defense counsel~ and prosecutor. 
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SYNOPSIS OF STANDARD PROBATION'AND PAROLE ACT 

National Councjl on Crime and Delinquency (1955) 

(a) Definition of Probation - "A procedure under which a defendant, 
found guilty of a crime upon verdict or plea, is released by the court, 
without imprisonment, subject to conditions imposed by the court and 
to the supervision of the probation service. 1I 

(b) Administration of Probation - A'ternativ~ (1) - State board of proba
tion and parole, headed by director, which shall administer, and 
endeavor to secure the effective application and improvement of the 
probation and parole system and the laws upon which it is based; the 
board may adopt regulations concerning conditions of probation, 
except that such regulations are inapplicable when inconsistent with 
court-imposed conditions. Alternative (2) - State probation commis
sion, headed by director, which "shall exercise jurisdiction over 
the administration of probation in all courts of the state ... (and) 
shall .endeavor to secure the effective application of the probation 
system. II The comnission shall implement this function through the 
adoption of regulations which shall have the force and effect of law. 
[Note - this model legislation offers two alternative systems for 
achieving the effective administration of probation]. 

,(c) Probation ~fficers' Appointment Source - Alternative (1) - Under 
state probation and parole board system, director of probation and 
parole appoints, with approval of board, all probation personnel; 
director and all personnel to be within classified service of state 
civil service. Alternative (2) - Under state probation commission 
system, commission appoints state director of probation and may 
employ such other employees to carry out work of commission; director 
and employees of commission to be within classified service of state 
civil service. Judges of court jointly appoint chief probation officer, 
who appoints probation officers and other personnel; all personnel 
to be within classified service of state civil service. 

(d) Financing Probation - (1) Under state board system, state legislature 
appropriates funds for given fiscal period: (2) Under commission 
system, local government treasury half of probation personnel compen
sation, and the commission funds the other half. 

(e) Criteria for Probation - No provision. 

(f) Range of Probation Period - Court may not fix for more than five 
years, but may renew for fixed periods of not more than five years, 
but total period may not exceed maximum term provided by law.' 

(g) r~ixed Sentences - --N() provision. 

(h) Probation Officer~' Qualifications - To be specified by the classified 
service qualifications of the state civil service or public personnel 
system. 
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(i) Probation Officers' Duties - (1) Investigate all cases referred by 
director of probation and parole or by any court and prepare pre
sentence reports; keep informed of probationers' activities; instruct 
probations regarding probation conditions; keep records of work. 
(2) Coordinate work with other social welfare agencies, and aid 
probationer in improvement of conduct. (3) Probation officer has 
power of arrest without a warrant. 

(j) Volunteer Probation Officers - No orovision. 

(k) Conditions. of' Probation - Court has broad "authority to impose or 
modify any general or specific conditions of probation," including 
condition that defendant be placed in diagnostic, treatment, or 
residence facility for initial period not to exceed 90 days. No 
statutory guidelines stated. 

(1) Revocation Procedures - (1) Probation officer may arrest probationer 
without warrant, and after arrest must report circumstances of proba
tion violation to the detaining authorities and to the court; court 
shall promptly conduct hearing on alleged violation. (2) Hearing may 
be informal or summary, and defendant must be provided notice of 
probation violation charges; no further procedural guidelines estab
lished in this provision. 

(m) Probation Termination and Discharge - Cour~ may terminate or 
extend probation at any time. 

(n) Civil Rights, Disabilities - Unless committed to an institution, 
defendant shall not lose any of his civil rights. 

(0) Presentence Activities - Presentence report required when possible 
sentence lS lmprlsonment of more than one year. Court has discre
tion to order report for defendant convicted of lesser crime; court 
or probation officer has discretion to order physical and mental 
examination of defendant; state bo~rd or court has discretion to dis
close report to defendant and defense co' .. ,msel, "or other person 
having a proper interest therein." 
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SECTION 3 

ANALYSES OF STATUTORY AND CASE LAW 



I. PROBATION ADMINISTRATION 

A. Administration of Probation 

By administration of probation is meant procedures for the manage

ment of probation personnel and resources in order to implement the 

probation functions of presentence investigation and caseload management. 

Generally, the organizational structure of the probation service of a 

jurisdiction is outlined by statute, with detailed operational structure 

and procedures adopted by administrative regulation or court rule. 

An examination of state and federal statutes reveals that these 

statutes may be categorized into five classes, which differ mainly in 

terms of the centralization of administration of probation services. 

Other differing characteri~tics noted are the degree of detail with which 

the statutes address probation system administration. 

Class 1 

Five states' have unified corrections systems; that is, all traditional 

major corrections functions are placed, by statute, under a single state 

administrative agency. This organizational structure has been recom~ 

mended by the advisory commission on intergovernmental affairs,2 and 

represents the ultimate level of state centralized corrections administra

tion. The National Advisory Commission on Criminal Justice Standards 

and Goals is also in agreement with this model of administration. 3 

Class 2 

The statutes in the majority of states (approximately thirty) 

provide for administration of probation in combination with parole by 
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the same agency. 

In Florida, for example, there are no county probation departments, 

and the state Parole and Probation Commission administers all probation 
4 

services through area offices. A variation within this class of states 

is found in the Wisconsin statute, which provides an option for counties 

above a 50,000 person population to maintain their own probation services, 

apart from the state probation service administered by the department 
5 

of corrections. 

The federal probation statute provides that probation officer 

duties include those which "the United States Parole Commission shall 

request," and administration of the federal probation service is the 

responsibility of the Director of'the Administrative Office of the United 
6 

States Courts. 

Class 3 

A small minority of states provide for the administration of probation 
7 

by a state agency separate from the parole function. 

There is agreement among the model statutes and standards that either 

administration of probation separate from parole or in combination with 

parole is appropriate. The National Council on Crime and Delinquency's 

Standard Act for State Correctional Services, (1966), provides two 

alternativf: structures for state administ'ration of probation apart or in 

combination with parole administration. The American Law Institute, in 

its Model Penal Code, Part IV,"Organization of Correction,"(1962), 

offers a similar set of alternative administrative structures. 
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Class 4 

In at least four states, the statutes provide for local administration 

of probation by the courts, and overall supervision of probation officers 
8 9 

and services by a state agency, commissioners, or the state supreme 
10 

court. 

I 
I 
I 
I 
I 

In Ohio, for example, the courts of Common Pleas in each county may II 
establish a county department of probation, and the courts have the power 

11 I 
to supervise the work of probation officers. County probation depart-

12 
ments are subject to and must report to the state Adult Parole Authority. II 
The authority may "exercise general supervision over the work of all 

probation and parole officers throughout the state, including those 
13 

appointed in county probation departments." Massachusetts offers a 

further example of state supervision of local probation. There, the 

Commissioner of Probation has executive control and supervision of 

probation services in ail courts throughout the state, and establishes 
14 

state-wide standards for probation work. 

This form of administration is endorsed by the National Council on 

Crime ~nd Delinquency, in its Standard Probation and Parole Act, (1955). 

The Act's Alternative Section 3, would provide that probation be admin-

istered by local courts, subject to state supervision. Another alternative 

administrative section in the Act would establish a state board of pro

bation and parole to administer all probation services in the state. 

Regardless of the alternative adopted by a jurisdiction, the state 

supervisory body is required under the Act to "endeavor to secure the 

'" 199-

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

effective application and improvement of the probation and parole system 

and the laws upon which it is based. 

Class 5 

II 

The remaining states provide by statute for the local administration 
15 16 

of probation by the courts, or in one case, by a local board. In 

a number of states in this class and ;n class four (above), there is sta

tutory authorization for a system of concurrent administration of pro

bation. Locally administered probation offices may be established by 

county governments, and a state probation agency directly provides 

administration and personnel to counties which cannot support, or choose 
17 

not to maintain, local probation services. 

B. Appointment of Probation Officers 

By apPointment of probation officers is meant that procedure provided 

by statute for conferring the authority of the office of probation officer 

upon an individual. (The procedure for creating a pool of candidates 

through setting qualifications and examination is discussed separately 

under IIProbation Officer Qualifications," in a following section of 

th is pa per) . 

,The statutes of the various jurisdictions differ in procedures for 

appointment of probation officers generally along the lines of the five 

classes of jurisdictions identified previously in "All, above. 

Statutes falling into Class 1 generally provide by statute for 

appointments by the head of the state department of corrections. Delaware, 

as an example of such a state, provides for appointment by its unified 
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Department of Corrections. 

The Class 2 and Class 3 statutes provide for-appointment:by the 

state agency responsible for probation. 

Among the statutes in Class 4, Ohio utilizes a dual appointment system. 

Both the state and county probation agencies appoint their respective 

officers. A different procedure is used in Massachusetts, where probation 

officers are appointed by the judges of the Superior Court and Chief 

Justice of the Municipal Courts, with the approval of the state Commissioner 

of Probation. 

The statutes in C1ass 5 confer the power of appointment on the local 

courts, sometimes with the requirement of approval by the local executive 

body. In New Jersey, for example, the county judges appoint the chief 

probation officer. Additional probation officers are appointed by the 

court, with the chief probation officer empowered to appoint probation 
19 

employees only as authorized by the county judges. This may be 

compared to the federal probation system, in which the federal District 

Court judges appoint the Chief Probation Officer, who in turn selects 

probation officers to serve under him. The Chief Judge of the federal 

District Court, as the statutory source of appointment for all U.S. 

Probation Officers, must approve the selections made by the Chief Pro

bation Officer. 

A variation of the preceding procedure is found in the Nebraska 

statute, which provides for the Nebraska District Judges Association 

to appoint a probation administrator. The administrator in turn appoints 
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district probation officers, with the concurrence of the district court. 

(There are, however, certain situations in which the district court 
20 

directly appoints its probation officers.) 

The Wyoming statute places the power to appoint in the county 

commission of each county, and the approval of the district judges is 

required. The American Bar Association, in Probation Standard 6.4 (1970), 

"Appointment of Pe-rsonnel," recommends that for Class 5 jurisdictions, 

(i.e., local administration of pl"obation by the courts), the authority 

to appoint a chief probation officer should be with the local judiciary, 

and not shared between judiciary and executive bodies. This Standard 

further provides that the chief probation officer should have the dis

cretion to appoint additional officers and other personnel. An additional 

important preference is stated that 

"[C]onsideration should be given to the creation of an agency 
or committee to advise in recruiting and screening chief 
probation officers. Such a committee should consist of repre
sentatives of government, the judiciary, the bar, and the com
munity." 

C. Financing Probation 

By Financing probation is meant the statutory source of public 

funds to be allocated and spent for the salaries and expenses of pro

bation personnel, the operating costs of the probation system, the costs 

in operating special programs or services by the probation system, and 

for the construction of probation facilities. The separate procedures 

for determining the level of funding that is sufficient in a given 

jurisdiction is not discussed. 



The classification scheme developed earlier is used here to describe 

the financing provisions of the various state and federal statutes. 

States with statutes described previously as belonging to Class 1, 

2, and 3, generally provide for financing probation through funds appropri

ated by the state legislatures. 

The statutes of states included in Class 4 and 5 generally provide 

for a pattern of county funding of court-administered probation. Where 

the local courts are run by the state, as is the case with the circuit 

courts in Hawii, the statutes provide for financing through state funds. 

Further, in jurisdictions with concurrent state and local administration 

of probation, varying from county to county, statutes generally require 

each level of government to financially support its respective probation 

department. 
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FOOTNOTES 

1. Alaska, Delaware, Maine, Rhode Island, and Vermont. 

2. Advisory Commission on Intergovernmental Relations. Model State 
Department of Corrections Act. 1971. 

3. National Advisory Commission on Criminal Justice Standards and 
Goals. Corrections, Standard 10-1, Organization of Probation. 1972. 

4. Florida Statutes Annotated S 948.02; see generally, National Council 
on Crime and Delinguency, Probation and Parole Directory: United 
States and Canada, 50 (17th ed. 1976). 

5. Wisconsin Statutes Annotated S 58.025; see State v. Schlueter 262 
Wis. 602, 55 N.W. 2d 878 (1953) (interpreting-$tatute). 

6. 18 United States Code Annotated SS 3655, 3656. 

7. Connecticut. 

8. New York and Ohio. 

9. Massachusetts. 

10. New Jersey. 

11. Ohio Revised Code Annotated S 2301.27 (Page) 

12. rd. S 2301. 30E. 

13. Id. S 5149.12. 

14. Massachusetts General Statutes Annotated. 

15. Arizona, Colorado, Hawaii, Illinois, Indiana, Oklahoma, Pennsylvania, 
Texas. 

16. California. 

17. In New York, for example, either the county probation department or 
the state Division of Probation administers probation in each county 
of the state. 

18. New Jersey Statutes Annotated § 2A: 16805 (1953). 

19. Nebraska, §§ 29-2209, 29-2251, 29-2253 (2) 
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II. PROBATION OFFICER QUALIFICATIONS 

In all jurisdictions, persons applying for the position of proba

tion officer are required to meet qualifications that are specified for 

a number of areas, including education, work experience and personal 

character. Most jurisdictions specify by statute or regulation, the 

qualifications to be met in these areas. 

An examination of the issue of probativn~officers' qualifications 

is a key to evaluating the quality and effectiveness of probation services. 
'FJ . 

Both the legal procedu!.f:es for establishing qualifications, the body of 

law stating the specific qUllifications, and the impact of officer 

qualifications on the probation system, will be examined. 

A. Procedures for Se.tt~ n9 Proba ti on Offi:cer' Qua 1 i fi cat ions 

The statutes which provide the procedures for setting the qualifica

tions of probation officers fall into four categories. These categories 

differ in the source of law that establishes these qualifications. 

The first category of statutes confers power on the state personnel 

board or merit system to specify the qualifications that applicants must 

meet in order to be considered for the position of probation officer. 

There are sixteen states in this group.l 

The second category is comprised of thirteen states in which the 

statutes empower the state corrections department or probation agency to 

establish officer qualifications. 2 

The third category of statutes provides that both the state probation 

agency and state personnel board may specify qualifications. An example 

of this procedure is found in the Ohio statute, which provides that the 
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state adult probation authority may prescribe qualifications for probation 

officers, and that all positions in county probation departments are 

classified under the county civil service. 3 In each of the six states in 

this group,4 there are various administrative arrangments to implement this 

statutory scheme. 

The statutes in the fourth category confer the power to set qualifica-

1 Jns with either the local courts or with the supreme court of the state. S 

In the first and second categories of jurisdictions, the administrator 

of either the state civil service system or the state probation agency 

must adopt regulations stating specific qualifications foY' the position of 

probation officer. In five of the thirteen jurisdictions6 in which the 

state probation agency administrator has the statutory authority to set 

qualifications, he also is required by statute to prepare and administer 

state-wide merit examinations. These examinations test the knowledge 

and abilities of applicants, and applicants who achieve satisfactory 

scores are placed on an eligible list. Applicants on the eligible list 

are subject to additional qualifications that the probation administrator 

may rE!quire by regulation. 7 Presumably, in the remaining seven jurisdic

tions of this category, merit examination is not required and the admin

istrator may promulgate regulations setting qualification levels. 

B. Specific Officer Qualifications 

All of the jurisdictions discussed above provide for specific 



qualifications for the positio~ of probation officer. These qualifications, 

when enumerated by statute, are for the limited purpose of establishing 

minimum criteria for eligibility for this position. Only Oklahoma and Texas 

set out specific qualifications solely by statute. 8 In the other jurisdic

tions, additional selection criteria are established by administrative regula

tion. These criteria determine the qualifications of applicants for the 

position of probatior. officer in three major areas: education, previous 

work experience, and personal character. 9 

It has been observed that, "nation-wide, the educational standards set 

by statute or administrative regulation range from high school or less to 

graduate degrees plus prior experience. 1I10 In approximately fifteen states 

there is an educational requirement calling for a bachelor's degree from 

an accredited college. ll In only two states is a master's degree required 

for eligibility for the position of probation officer. 12 The statutes 

of at least three states require, apart from any educational qualifications, 

one or more years of work experience in the area of probation, or related 

areas. 

Less than ten states list the character of the applicant among the 

qualifications enumerated by statute. However, character is considered 

an essential qualification for the position of probation officer and 

standards are specified by the regulations in most states. 

In some states in which the court has the power to set qualifications, 

persons with criminal records are not eligible to be probation officers. 

The opposite view is taken by the American Correctional Association's 

Standards,13 which recommends that ex-offenders be accepted as probation 

officers. 
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c. Impact of Officer Qualifications on the Probation Sy~tem 

The specific qualifications required by a given jurisdiction have 

a direct impact on both the nature of the services provided to the proba

tioner, and one the role played by the probation officer. 

The setti ng of qual i fi cati ons by the state personne,l board or mer; t 

system, as opposed to the probation agency or the courts, has the effect 

of limiting the number of patronage type appointments made. Setting 

objective criteria, such as a satisfactory competitive examination score 

or a bachelor's degree from an accredited college, tends to provide for 

selection of probation officers more on the basis of their abilities and 

aptitutes relative to probation investigation, supervision, and caseload 

management. 

The specific requirement of a college degree, especially with a 

concentration in the behavioral sciences, tends to assure that the proba

tion officer will have two major tools to work with. First, the degree 

represents a minimum level of substantive knowledge about corrections, 

social sciences, and related areas. Second, it also indicates that the 

officer will possess the minimal communications skills needs to prepare 

presentence reports and to maintain probation records. The further 

requirement of probation - related work experience mainly represents that 

the officer has previously dealt with offenders in a treatment - oriented 

setting, and has in this way learned a certain amount of practical know

ledge about the probation functions. 

Additionally, the statutory provision in several states for in

service education for probation officers and employees allows for the 



development of personnel who are educationally more highly qualified, and 

who can, for the reasons discussed above, more effectively meet the pro

fessional rehabilitative goals of the probation system. 

The provision, by statute or regulation, for equal employment opportun

ities for minority groups, would include more persons from disadvantaged 

groups and inner city areas as probation officers. This would tend to 

enhance the prospects that such probation officers would be able to 

establish effective rapport with a greater number of probationers. 

The 'inclusion of ex-offenders as persons considered to be qualified 

for the p()sition of probation officer insures the corranonality of back

grounds of the officer and client. Officers who are ex-offenders are in 

a unique position to help probationers, having developed the skills and 

character needed to become productive persons despite their prior criminal 

convictions. 
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FOOTNOTES 

1. This procedure is consistent with the American Bar Association 

Probation Standards, (1970), which provide that the selection of 

probation officers be done according to a civil service, or merit, 

system. It should be noted that this procedure differs from the 

historical pattern (see footnote 5, infra) in which the appointing 

source also sets qualifications standards. 

2. The Virginia statute, for example, the head of the State Division 

of Probation and Parole Services must establish rules and regulations 

such that all appointments are made upon the merits only. 

3. See Ohio Revised Code Annotated § 2301.27 (Page). cf. California 

Penal Code ~ 1203.6 (West). 

4. I.e., Kentucky, Louisiana, Maryland, Minnesota, New Hampshire, 

Pennsylvania. 

5. Historically, the determination of the character and qualifications 

of probation officers has been the traditional function of the 

appointing court. See McCourt v. City of Boston, 254 Mass. 100, 149 N.E. 

601 (1916). 

6. !:..fl., Florida; Indiana. 

7. Connecticut's statute varies this procedure. The Commission on 

Adult Probation prescribes qualifications which applicants must have 

to enter into the merit examination for probation officer; applicants 

who achieve satisfactory examination scores are then subject to 

additional qualifications for employment. See Connecticut General 

Statutes Annotated, § 54-104. 
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8. 8~e Texas Criminal Procedure Code annotated § 42.12.10 (only a person 
~ 

with a c011ege degree and two years of full time paid employment in 

probation or a related area shall be eligible for appointment as probation 

officers; in counties with less than 50,000 persons, any person having 

completed at least two years of education at an accredited college is 

eligible for appointment); Oklahoma Statutes Annotated § 515 (qualifications 

listed are "good character" and bachelor's degree, including at least 

24 credit hours in behavioral science). 

9. It should be noted that the statutes of only two states - Massachusetts 

and Tennessee - include maximum and minimum age limits ~s part of 

probation officer qualifications. 

10. See G. Killinger, H. Kerper & P. Cromwell, Probation and Parole in 

the Criminal Justice System 107 (1976). 

11. It should be noted that Massachusetts specifically provides in its 

statute that absence of college degree may not itself be sufficient to 

disqualify a candidate for probation officer. 

12. Vermont requires eith.er a masters degree or 18 months of 

probation - related work experience in addition to a bachelor's degree; 

Delaware requires applicants to posses an M.S.W. (Master of Social Work) 

degree. 

13. See Manual of Standards for Adult Probation and Parole Field Services, 

(1977) sponsored by the American Correctional Association, which takes 

the view that the use of ex-offenders is ' important to effective 

probation services. 
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III. PROBATION OFFICER DUTIES 

By duties is meant those things all probation officers may be called 

to do that is pre-specified by law, regardless of the source of the law statute, 

court rule, or administrative regulation. This concept of duties must be 

distinguished from both the concept of probation tasks and the concept of 

probation functions. Probation tasks are those things ordered by the court 

in detail to be performed relating to an individual case. There are two 

distinguishable core probation functions performed by the probation officer: 

presentence investigation and probation caseload management. 

The legal sources specifying duties of probation officers which implement 

those core functions may be either statutory or by court rule or order. 

Approximately half of the states set out a number of specific probation officer 

,I( duties by statute. The most widely used statutory provision specifies certain 

I 
I 
I 
I 
I 
I 
I 
I 
I 

presentence and caseload management duties. l 

In six jurisdictions the local court or the state supreme court establishes 

the general duties of probation officers through court rules of an administra

tive nature. 2 In the other jurisdictions, in which statutes do not enumerate 

all duties, the head of the state corrections department or probation agency 

may specify and enumerate the general dut'les of probatiol"l officers. 3 

In addition, probation officers are under the general duties to, first, 

make themselves available to the court to accomplish the core probation functions, 

and second, to keep t'€:cords and inform the court of their probation \'lork.
4 

A. Standard Probation Officer Duties 
~~~~~~~~~~~;.~.~~~~ 

Most jurisdictions set out, regardless of legal sources, certain duties 
\ . 

to implement the two core probation functions of presentence investigation and 

probation caseload management. Duties relative to presentence investigation 
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are: to provide presentence investigation of all defendants the court designates, 

and to prepare written reports to the court of factual information resulting 

from such investigations. The information presented by the probation officer 

in the presentence report is then used by the court to determine whether 

probation should be allowed, or if imprisonment is the more desirable sentence. 

The :duties comprising the caseload management functions are those regard-

ing supervision of probationer conduct, on the one hand, and social services 

delivery and referral (see section IIC", infra). The supervision duties are: 
-,;-

to supervise persons placed on probation by keeping informed of their activities; 

to provide probationers with a written statement, and provide explanation of 

all of the conditions of probation imposed by the court for them to follow; 

to require probationers to report to the officer periodically; to maintain 

records of the work th~t the off~cer does in the field and at the office. Such 

a provision may be found in the Standard Probation and Parole Act, (1955).5 

Duties implementing the second probation case10ad management function, 

that of social service delivery and referral, cannot be categorized as standard, 

since they differ widely among jurisdictions. These particular caseload manage-

ment duties are discussed below in section IIC II • 

B. Particular Presentence Investigation Duties 

In two states, Arkansas and Mississippi, the presentence function is 

seperate from the case10ad management one, and the duties to conduct presentence 

investigation and make reports therefrom are assigned by statute to a seperate 

class of investigative ~ersonnel. 

Another particular duty specified in the statutes of more than ten states 

requires the probation officer to supplement the factual information presented 
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in the presentence report with the recommendations to the court whether to 

grant or deny probation to the defendant.
6 

C. Particular Duties Relating to Probation Caseload Management: Supervision 

In over ten jurisdictions, probation officers are under the statutory duty 

to supervise persons other than probationers, including parolees,7 defendants 

released under pretrial division programs,8 and defendants p1aced in alcohol 9 

10 11 
or drug abuse treatment programs. 

The statutes of nearly every jurisdiction do not provide for an express 

officer duty to initiate revocation proceedings upon reasonable belief that the 

probationer has violated conditions of probation. P~esumably there ;s an implied 

duty on the part of the probation officer to act responsibly when supervision 

of the probationer reveals circumstances calling for the initiation of proceed

ings to revoke probation. 

Social Service Delivery and Referral 

The second dimension of probation caseload management involves the proba

tion officer in assisting the probationer by providing him or directing him to 

those social services the probationer needs to lead a law-abiding and construct-

ive life. 

Particular duties advancing this objective are not commonly required by 

statutory source. In California, the statute articulates the duty of the pro

bation officer to provide services to the probationer in the community. 

Although, as it appears from the above discussion, no statutes presently 

enacted require a comprehensive set of duties implementing the service delivery 

and referral sub-function, the view advanced by many experts in probation is 

reflected in the Standard Probation and Parole Act, (1955). The Act would require 
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probation officers to II coordinate their activities with that of other 

social welfare agencies ll
• The agencies intended by the Act include those 

dea'ling with the needs of probationers (and other persons placed under the 

supervision of probation officers) in areas such as physical and mental health, 
, 

employment, education, and income assistance. 

D. Impacts of Probation Officer Duties on Core Probation Functions 

State and Federal statutes, for the most part, articulate only duties 

relating to the presentence and supervision functions. The weight of modern 

professional judgement reflected in probation standards, emphasizes planning 

and goals designed to accomplish the social service delivery and referral 

function of probation. There is a basic distinction between this function 

and the historical one of probationer conduct: of recording it, checking on 

it, and confining it through various sanctions, such as warning or even revo-

cation. 

The delivery of social services to meet the various living needs of the 

probationer involves an affirmative effort by the probation officer to ascertain 

the nature of such needs, and to provide expert assistance or to locate an 

agency outside of the probation officer that can provide needed services. It 

appears that present probation statutes must be done in order to direct the 

probation officer to expand his activities beyond the officer - client centered, 

on-to-one relationship, to those involving a multi-agency effort seeking to 

realize the goals proposed by leading professional authorities. These goals are 

reflected in American Bar Association Probation Standard 6.2 (i), (1970), which 

recommends that lIin appropriate cases, supervision should be supplemented by 

group counseling and therapy programs ... To complement super-vision, helping 
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services should be obtained from community facilities in appropriate cases 

and, where necessary, probation personnel should actively intervene with such 

facilities on behalf of their probationers. 1I 

This view is also advanced by the recently published standards adopted 

by the American Correctional Association in its Manual of Standards for Adult 

Probation and Parole Field Services, (1977). In Standard 3128, it is recommended 

that community resources be developed to provide services to offenders, and 

that field staff, actively support community efforts on behalf of offenders. 

There is a need to bring the statutes regarding probation offiers duties 

up to date with these recommended standards. This should be done for three 

major reasons. First, present statutes obstruct the realization of these modern 

preferred goals. Secondly, a statutory approach to service delivery and referral 

would acknowledge its importance and strengthen its position in the individual 

probation services. Thirdly, statutes specifying duties relative to service 

delivery and referral would regulate the discretion of probation officers in 

applying this method, and would establish guidelines for the effective perform

ance of these duties. 
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1. 

2. 

3. 

4. 

5. 

6. 

FOOTNOTES 

See, e.g., Kentucky Revised Statutes, Title 439, Section 480; Revised 

Nevada Statutes, Title 16. Section 109-6; South Carolina Statutes 

Annotated. Title 55, Section 578. 

In some jurisdictions, the court may also order a state agency other than 

the probation department, such as the Department of Social Services (Iowa) 

or Division of Community Services (Oklahoma) to perform duties concurrent

ly with the probation officers, such as preparing presentence reports. 

See, e.g., McKinney1s Consolidated Laws of New York Annotated, Executive, 

I 
I 
I 
I 
I, 

I 
I 

Sections 243 and 257(4); United States Code Annotated, Title 18, Section 3655'1 

Even in the absence of a statutory duty, it has been the view of some 

jurisdictions that there is a general legal duty on the part of the proba

tion officer to assist the court. See~~, People v. Chicago B. &. Q. R. 

Co. 273 111.1'0,112 N.E. 278 (1916). 

See Standard Probation & Parole Act, (1955), Section 10 (National Council 

on Crime Delinquency). 

See, e.g., Florida Statutes Annotated, Section 948.02. 

I 
I. 
I 
,I 

7. In at least eight states, probation officers may supervise parolees as part 

8. 

9. 

of their total caseload: Alaska, Hawaii, Minnesota, Montana, Oklahoma, 

Vermont, Washington, and Wyoming. 

An example of this is found in the Missouri statutes~ which require the 

officer to supervise defendants released under the pre-trial diversion 

programs set up by the courts. 

For example, the District of Columbia statutes impose upon the officers 

the duty to supervise all offenders who are chronic alcoholics undergoing 

treatment in local ciinics. 
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10. For example, the New York statute requires probation officers to 

supervise patients in the narcotics treatment program of the state drug 

abuse control commission. 

11. Closely related to this extension of the class of supervised persons 

is the New Hampshire statute which provides that probation officers must 

take temporary custody of (and in effect supervise), children, in order 

to enforce the visitation rights of seperated or divorced parents of such 

children. 
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IV VOLUNTEER PROBATION OFFICERS 

Citizens who volunteered to supervise and assist persons sentenced 

to probation played a key i'ole in the development of probation services 

in the United States. Recently, there has been a marked increase in the 

number of volunteer probation officers used, and a like increase of reports 

of the beneficial results achieved through their activities. 

Although there are only eight state and federal statutes specifically 
1 

authorizing volunteer services with regard to adult probation, the use 

of volunteer probation officers may also be made without specific statutory 

authority by local courts, con~uni~y organizations, or groups of concerned 

citizens, which take the initiative in proposing and implementing such 
2 

programs. These programs tend to precede the enactment of state legis-

lation, and some thirty states are currently considering legislation on 
3 

this subject. The scope of this settibn is largely limited to the present 

statutes regarding volunteer probation of~icers, and the implications 

that their use has on the ability of probation services ,to'contribute to 

the offender's rehabilitation. 

A. Statutqry Provisions Regarding Volunteer Probation Officers 

Of the seven states which provide by statute for the appointment 

of volunteer probation officers, five of these states place this authority 

with the agency responsible for the appointment of salaried officers. In 

New Hampshire, for example, the director of the state probation board has 

the power to appoint, subject to regulation by the five board members, 

volunteer "counselors". The Nebraska statute, by comparison, pennits 

appointment on a local level according to the needs of the probation 

-219-

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I, 
I 
I 
I 
I 
I 
11 

It 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

5 
officers. 

The statutes of the other two states) Arkansas and Maryland, are 

different in their appointment procedures. In Arkansas, the County Pro

bation Advisory Board has responsibility for the selection of volunteer 
6 

personnel and is regulated by the court. Maryland is the only state 

having a statute authorizing the establishment of a community program. 

This is accomplished by the State Division of Parole and Probation, which 
7 

set up a volunteer citizen program entitled IIGuide li
• 

In the federal system, the appointment of volunteer officers ;s 

expressly provided for by statute, which states that lIall such probation 

officers shall serve without compensation except that in case it shall 

appear to the court that the needs of the service require that there should 
8 

be salaried probation officers, such court may appoint such officer". 

The volunteers appointed are included in the citizen sponsor program which 

counsels and supervises probationers and parolees, and maintains close 
9 

liaison with federal officers. 

The qualifications of volunteer officers are not specified in any 

of the statutes, beyond general requirements such as IIgood mora1 char
lO 

acterl'. Qualifications are more likely to be adopted by agency regula-
11 

tion or by court rule. 

The specific duties of volunteer officers are not enumerated by any 

of the statutes, but are stated in terms of activities which are allowed 

and which the supervising officer may request to be done. The Wyoming 

statute, for example, authorizes the volunteer, acting under the superi.vision 
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of the state probation and parOle officer, to provide assistance with 

IIvocational and technical education; ... the reintegration of offenders 

into society; ... in programs relating to the social, moral and psychological 
12 

needs ofll probatiQnets. Additionally, the power of the volunteer officer 
13 

to arrest is expressly denied by statute. 

The duties of volunteers in a given state generally appear to be more 

completely set out by the officer who supervises such volunteers. In these 

states, the volunteer is directly accountable to the professional officer, 
14 

who may in turn be required to provide training and guidance to the former. 

There is a general absence in the statutes of provisions for the 

financing of programs for the selection and training of vmlunteer officers. 

The Wyoming statute allows, at the discretion of the probation officer, 

reimbursement for expenses incurred by volunteers in the performance of 
15 

their duties. 

The Manual of Standards for Adult Probation and Parole Field Services 

contains the reoommendation that each probation department should develop 

and state specific policy and procedures regarding the "selection, term of 

service and training, and definition of tasks, responsibilities and 
16 

authority" of volunteer officers, but offer's no detailed guidelines 

for doing this. 

B. Implications for the Probation System 

The benefits of volunteer programs are several. One important pur

pose is using volunteers is to make it possible to place more offenders 

on probation. The experience in Royal Oak, Michigan suggests the further 
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goals of providing intensive services to offenders who are in need of 

this, and of maintaining or expanding the number of offenders afforded 

services. 

Another benefit of volunteers os to provide the offender with a 

link to the community in which he serves his term. This linkage makes 

probation a more useful sentencing alternative than imprisonment, 

because it allows active supervision and personal guidance toward a con

structive life.'7 

The use of volunteers also has large implications for the role and 

duties of regular probation officers. Generally, since volunteers can 

be trained to substitute for paid officers in nearly every aspect of pro

bation services, the volunteer is able to free the officer for more 
18 

specialized and professional tasks. 

-222-___ _ 



The issues of conflict between the use of volunteer officers and pro

fessionalization of the role of the probation officer do not appear to be 

significant. Volunteers generally bring skills, sometimes highly specialized, 

to the probation task. They can be trained to meet the recommended standards 

for probation services where there is a commitment to do so by the agency 

involved. A volunteer program should at least be viewed as an investment in 

human resources which returns far greater benefits than the costs for training 

and supervision of personnel. The program at Royal Oak found that its costs 

were only about one-sixth of the value of volunteer services provided. 19 

There is a trend toward using personnel specialized in training and 

organizing volunteers. Both the American Correctional Association and The 

National Advisory Con~ission on Criminal Justice Standards and Goals, stress 

in their standards the importance of providing for professional staff to 

perform the specific task of training and supervising volunteers. 

Florida has led the other states in institutionalizing volunteer services 

on a state-wide level, with Washington and a few other states following. The 

statutes of most states do not adequately provide for volunteer probation 

programs, and the general experience has been that only the success of local 

programs already well established brings the subject to the attention of the 

state legislature. Comprehensive legislation, however, should be the state's 

goal because it can increase the scope and effectiveness of the volunteer 

effort in the probation system. 

~I 
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FOOTNOTES 

1. The statutes of Arkansas, Maryland, Massachusetts, Nebraska, New 
Hampshire, New York, Wyoming and the federal system, as well as the 
District of Columbia, authorize the appointment of volunteer proba
tion officers. 

2. Missouri's volunteer program was originally funded by the American 
Bar Association's National Volunteer Parole Aide Program. See Amer
ican Bar Association Commission on Correctional Facilities and Services, 
Volunteer Program Devleopment and Structure: A Missouri Profile . 
1975, pp. 2-9 

3. Conversation with Judge Keith Leenhouts, National Council on Crime and 
Delinquency Volunteers in Probation, 200 Washington Square Plaza, 
Royal Oak, Michigan 48067. 

4. New Hampshire Revised Statutes Annotated Section 504:19. 

5. Revised Statutes of Nebraska Section 29-2256. 

6. Arkansas Statutes Annotated Section 43-2334. 

7. Annotated Code of Maryland, Article 27 Section 131A. 

8. 18 United States Code Section 3654. 

9. Federal Judicial Center. An Introduction to the Federal Probation 
System. Washington, D.C.:FJC, 1976, pp 47-48. 

10. Wyoming Statutes Section 7.338.1 

11. For example, the qualifications for volunteers in the New Jersey 
program are specified by state supreme court rule. 

12. Wyoming Statutes Section 7.338.1 

13. rd. Section 7.338.2 

14. See, e.g., Annotated Laws of Massachusetts Chapter 276, Section 99c. 

15. Wyoming Statutes Section 7. 

16. American Correctional Association. Manual of Standards for Adult 
Probation and Parole Field Services, Washington, D.C. : ACA, 1977 
Standard 3040 

17. National Advisory Commission on Criminal Justice Standards and Goals, 
Corrections, 1973, p. 230. 
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18. Ibid. 

19. See generally, Keith Leenhouts, II Royal Oak 1s Experience with Professionals 
and Volunteers in Probation", Federal Probation, 1970, vol. 34, p. 40; 
Joseph Ellenbogen and Beverly DiGregorio, "Volunteers in Probation 
Exploring New Dimensions ll

, Judicature, 1975, vol. 58, p. 283. 

20. National Advisory Commission on Criminal Justice Standards and Goals, 
Community Crime Prevention, 1973, p. 15. 

-225-

·1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I' 
I ~ 

I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I, 
I 
I 
I 
I 
I 
I 

V. DEFINITION OF PROBATION 

A complete examination of the term "probation" would involve two 

broad approaches. The first would be to describe probation as a form 

of legal disposition electively used by the courts in criminal cases, prior 

to or i~stead of a sentence of imprisonment. 

The second approach would focus on the direct result of this dispostion, 

which ;s to allow the defendant to remain in the community. In this way, 

IIprobation may be thought of as the application of modern, scientific 

casework to specially selected offenders who are placed by the courts under 

the personal supervision of a probation officer ... and given treatment aimed 

at their complete and pennanent social rehabilitation."l In order to imple

ment a program of treatment, the probation officer seeks to provide directly 

or through referral to specialized social service agencies, assistance 

to the probationer. 

The scope of this section is limited to defining probation as a legal 

disposition. The interrelated definition of probation as an alternative 

sanction to imprisonment which allows treatment of the offender is discussed 

in the section entitled: "Probation Officer Duties." 

A. Definition of Probation as a Legal Disposition' 

There are two major alternative mechanisms described in state and 

federal statutes used by courts to reach the disposition of probation. Under 

the first, sentence is pronounced but the requirement that the defendant 

serve the sentence is deferred, and the defendant is placed on probation. 

The sentence need not be served if the probation term is se~ved successfully. 

This procedure is sometimes known as suspension of execution of sentence. 

I 
l ____ ~ 



A second procedure is that the defendant is placed on probation with 

the understanding that he may be returned to court for later sentencing as 

a consequence of violating probation conditions. This is sometimes called 

susp~nsion of imposition of sentence. 2 

The legal consequences of each a1ternative differ upon revocation. In 

case~ where sentence is imposed and execution suspended, such suspended 

sentence, generally, cannot be set aside, and a greater one imposed upon 

the subsequent revocation of probation. 3 Other consequences of this dis-

tinction are discussed in lIe ll
• below. 

The state and federal statutes m&y be divided into three classes based 

on the procedural mechanism used. The first class, containing thirteen 

states, provides for the suspension of execution of sentence, accompanied 

by placing the defendant on probation. 4 

The second class is comprised of a nearly equal number of states, and 

provides that probation may be pronounced alone. The statutes within this 

class are further seen to take two different forms. In the first, pro

bation is considered a disposition made in place of or prior to sentencing. S 

For example, the Pennsylvania statute provides that the court may, when 

certain criteria are present, decline sentencing the defendant to impr;son-
,,> 

ment, and lIinstead of imposing s.uch sentence, to place the person on pro

bation ... 116 From this language it may be implied that suspension is a 

condition precedent to probation. 

By comparison, the statutes of four states embody a different concept, 

of probation as an independent sentence. 7 The New York statute, for 

example, follows this approach by setting out a system of non-imprisonment 
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sentences which includes probation,8 conditional discharge (where supervision 

is inappropriate)9 and unconditional discharge. 10 The relation between 

these sentences is discussed below, in section 118 11 • 

In comparing the Pennsylvania and New York probation statutes, it is 

clear that they are identical in legal effect.'l The advantages of the 

latter system as seen by the American Bar Association in its Standards 

Relating to Probation, is the contribution it makes to increased clarity 

of the concept of probation and increased understanding of when probation 

should be applied as an alternative non-imprisonment disposition.1 2 

The third and most numerous class contains statutes which allow the 

court to use either of the two mechanisms described above in reaching the 

probation disposition. The courts in these twenty-five jurisdictions may, 

therefore, suspend either the imposition or the execution of sentence. 13 

B. Elements of Probation as a Legal Disposition 

In addition to starting the sentencing procedure which is to be fol

lowed in imposing probation as a legal disposition, the statutes of a large 

majority of states describe the elements comprising this disposition. (The 

Standard Probation and Parole Act, 1955, is different from these statutes 

in that it defines probation in terms of its elements as lIa procedure under 

which a defendant, found guilty of a crime upon verdict or plea, is re

leased by the court, without imprisonment, subject to conditions imposed by 

the court and subject to the supervision of the probation service. 1I14 

The first element, release of the probationer, is self-explanatory, 

and appears in the statute of nearly every state. It does not follow from 

this element that probation and imprisonment are mutually exclusive sanctions; 

in fact, a large majority of states provide for the combination of the two. 

This subject is discussed in a separate section entitled IIMixed Sentences. 1I 
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The second element, conditions, is the factor distinguishing proba~ion 

from other non-imprisonment dispositions, particularly that of unconditional 

discharge: Unconditional discharge consists of the release of a defendant 

without sanction and without conditions being imposed by the court. An 

~xamination of the validity and use of specific conditions of probation is 

made in the section of this paper entitled "Conditions of Probation. II 

The third element, supervision by the probation depar'tment, is the 

major distinguishing factor between probation and conditional discharge. 

The New York statutes, discussed above, expressly provides separately for 

the disposition of conditional release without supervision, called condi

tional discharge. Similarly, the Georgia statute differentiates between 

suspension of execution of sentence and probation. Simple suspension of 

sentence does not amount to probation in the absence of a specific order 

for supervision. 15 

The American Bar Association Standards Relating to Probation" 1970, 

take a different direction by including conditional discharge under the 

tenn II probation.,,16 In this way, the Standards seek to create a generic 

class of non-imprisonment dispositions with or without supervision, and 

to establish this class as a viable sentencing alternative to imprisonment. 

C. Implications of Defining Probation as a Legal Disposition 

Several important implications flow from the procedure and elements 

used in statutes to define the term II probation." A primary purpose of 

any definition of this term is to communicate meaning to persons involved 

in the probation process, to enable them to understand it as an area of 

sentencing. This is seen to have a direct impact on the choice of proba

tion as a non-imprisonment sentencing alternative. 
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As discussed previously, the statutes of four states define probation, 

as does the relevant provision of the American Bar Association Standards 

Relating to Probation, as an independent sentence. By doing this, there 

is a better chance that the potential of probation as a disposition and 

as a treatment program may be more fully understood by the sentencing 

court. This is important because in order to develop a more coherent and 

rational system of non-imprionment sentencing through legislation and 

judicial practice, clarity of definition must be increased. 

The court is also better able to communicate to the probation service 

the kind and extent of support indicated for each disposition. One aspect 

of this is that it should be made clear in the statute when and by what 

procedure the court may order probation without supervision. For example, 

one judge may be consistent in expressly ordering that no supervision be 

made, while another may omit this order. In the latter case, the probation 

officer may needlessly open a case on the defendant in question because a 

reading of the statutory definition discloses the requirement that a 

disposition of probation conta"in supervision as a necessary element. This 

practice does not promote the rational allocation of caseload management 

resources. 

Another significant impact of the definition of probation as a legal 

disposition involves the authority of the court to impose additional sanc

tions. Specifically, when the procedure of suspension of execution of 

sentence is used, the court may not alter the suspended sentence unless 

such action is expressly allowed by statute.'7 In this way, the probationer 

is protected from sentencing to a longer term of imprisonment as an outcome 

of revocation. The proper procedure is that upon conviction for an offense 

INhich resulted in revocation, the court may impose a term oTimprisonment 
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which presumably is added to the original suspended sentence. 

A closely related issue ar;se~ when the procedure for imposing pro

bation requires postponement of sentencing, and upon revocation, the court 

will sentence the defendant for the first time. At this point, the court 

will have a body of information about the offender that is considerably 

more expanded than at the time of the original conviction. Specifially, 

there will be increased information obtained by the probation officer 

supervising the offender, and this information may largely relate to not 

only the circumstances surrounding the offense which led to the revocation, 

but, also, to the character, habits, and lifestyle of the offender. 

By comparison, under the procedure involving the imposition of sentence 

prior to probation, the court faces the sentencing decision with only the 

information gained from the presentence report and demeanor of the offender 

in court. Equally important, this decision must be made closer in time to 

the circumstances of the crime committed by the defendant. 

These differences in the information available to the court at sentenc

ing might, in theory, correlate with variations in the length of sentences 

imposed for similar offenses. When sentencing occurs prior to probation, 

the court may be inclined to place more weight on the particular circumstances 

of the crime, and less on the general character and lifestyle of the defend

ant. Conversely, when sentence is imposed upon revocation, after a period 

of surveillance by the probation officer, and more distant in time from the 

original crime, the court may tend to draw inferences from the probationer's 

conduct and adjustment during the term and prior to revocation in reaching 

an appropriate sentence. These hypotheses, however, are beyond the scope of 

this discussion. Analysis is properly made through studies of how sentencing 

information, as well as perception and other psychological factors, relate 

to judicial decision-making. 
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FOOTNOTES 

1. Lewis, Diana, "What is Probation?" ;n R. Carter and L. Wilkins, Probation 
and Parole: Selected Readings 51 (1970); cf. National Advisory Corrm;ss;on 
on Criminal Justice Standards and Goals, Corrections, 1973, p. 312. 

2. An additional mechanism is to impose probation without adjudication of 
guilt, with the consent of the defendant. For example, the Florida 
statute provides for probation in certain cases in which adjudication 
is withheld. This procedure is more accurate1y a form of pre-trial 
diversion than a disposition of probation, and is not included ;n the 
scope of this paper. It;s only noted here that the statutes of approxi
mately twelve states provide for probation without adjudication: Colorado, 
Florida, Georgia, Indiana, Iowa, Maryland, Massachusetts, Michigan, 
Oklahoma, Rhode Island, Virginia and Washington. Further, there is 
authority holding that the consent of the defendant is required for 
probation without conviction. See,~, Skinker v. State, 239 Md. 234, 
210 A. 2nd 716 (1965). 

3. See Roberts v. United States, 320 M.S. 264,64 S .. Ct. 113,88 L. Ed. 41 
(1943). ---

4. These thi rteen states are: Alabama, Conneeti cut, Georg; a, Idaho, Iowa, 
Kansas, Kentucky, Maine, Nevada, North Dakota, Oklahoma, Tennessee and 
Vermont. 

5. These eight states in this group are Arizona, Arkansas, Florida, Hawaii, 
Pennsylvania, South Dakota, Texas and Wyoming. 

6. Purdon's Pennsylvania Statutes Annotated tit. 61, §33l.25. 

7. See Delaware Code tit. 11, §4302(13); Smith-Hurd Illinois Annotated Statutes 
§1Q2-18; Nebraska Revised Statutes §29-22,46; McKinney's Consolidated Laws of 
of New York, Penal Law §65.00. 

8. McKinney's Consolidated Laws of New York, Penal Law §65.00 (McKinney). 

9. Id. §65.05; see also Iowa Code Annotated §204.409; Kentucky Revised 
Statutes §533.020t2f." 

10. New York Penal Law §65.20. 

11. It is obvious that no court would attach significance to this distinction 
in determining whether the underlying conviction represented a final 
judgment for purposes of appeal. 

12. See American Bar Association, Standards Relating to Probation, 1970, 
Section 1.1(b), pp. 23-25. 
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13. These jurisdictions are: Alaska, California, Indiana, Louisiana, 
Maryland, Massachusetts, Minnesota, Mississippi, Missouri, New Hampshire, 
New Jersey, New Mexico, North Carol inq, Ohio, Oregon, Rhode Island, 
South Carolina, Utah, Virginia, Washington, West Virginia, Wisconsin, 
District of Columbia, and the federal system. 

14. National Council on Crime and Delinquency, Standard Probation and Parole Act, 
1955, Section 2(a), "Definitions." 

15. Similarly, the Florida Statute provides that a misderoeanant placed on 
probation is not to be under supervision lIunless the court affirmatively 
and specifically orders such supervision after a finding that it is 
necessary. 11 Flori da Statutes. Annotated §948. 01 l3.). 

16. See American Bar Association, Standards Relating to Probation, 1970, 
Section 1.1(b), pp. 23-25. 

17. But cf. General Laws of Rhode Island §12-19-15, which allows the court 
to enforce a suspended sentence of imprisonment at any time prior to 
termination of probation, even though the original period of the sentence 
has expired. 
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VI Criteria For Probation 

A study of the criteria used by the. sentencing judge to decide on the 

imposition of probation is significant in determining whether the function 

of the probation system is being utilized wisely by the courts. For 

purposes of this paper, the purpose of this system which is of singular 

importance is the rehabilitation of offenders through appropriate modes 

of supervision, c;ounselling and treatment within the community environment. 

A primary sentencing consideration, therefore, and one against which the 

statutory criteria described in this paper may be compared, is the degree 

to which the defendant is susceptible to the treatment method. 

Another sentencing consideration relative to the grant of probation, ~part fro!'. 

the rehabilitative ideal. is one comprised of the general judicial concerns 

for the safety of the community and the prevention of further criminal 

activity. The potential of the defendant for harm to others is the primary 

question here. It may be seen that the statutes of the various jurisdictions 

assign differing weight to considerations of crime prevention, as apposed 

to those of rehabilitation. 

The state and federal statutes may be divided into three general 

classes to reflect the presence and type of probation criteria used. 

Criteria in the first class are of an exclusionary nature, such that 

probation is not allowed for certain offenses and defendants. This is the 

most numerous class of state and federal statutes. 

The second class is comprised of statutes which lack exclusion~ry 

criteria, and certain of which provide a number of express guidelines which 

the judge may consult in exercising discretion to grant probation. This class 

represents the second most widely used type of provision. 
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A significant minority of states, under the third class, provide guidelines 

in connection with an affirmative judicial duty to make probation available 

unless the statutory guidelines oppose this disposition. The model legislation 

and standards generally recorrnnend thi s approach, as 'Hi 11 be d'l scussed. 

Class 1 

The most widely used provision found in the statutes of a majority of 

states contains a number of exclusionary criteria which the trial court 

must fOllow in considering probation. The bulk of these statutes enumerate 

only a few exclusions, generally for offenses in which life imprisonment, 

capital punishment, or a mandatory sentence applies. The federal probation 

statute, for example, allows the court to grant probation in cases involving 

"any offense not punishable by death or life imprisonment [and where] 

the ends of justice and the best interest of the public as well as the 

defendant wi 11 be served. III Similarly, the New Jersey statute provides 

for probation where the "best interests of the public and the defendant" 2 

will be served, except where a mandatory penalty fixed by statute applies. 3 

This provision has been broadly interpreted by the appellate courts of 

the various states in this class to require probation to be ordered where 

the facts of a given case indicate that the defendant comes within the 

legislative intent of the statute to allow probation in the interests of 

rehabilitation, as opposed to punishment, of offenders. 4 

Other exclusionary criteria are based on prior offenses committed by 

the defendant. The West Virginia statute, for example, allows probation to 

"all persons who have not been previously convicted of a felony within five 

years from the date of the felony for which they are charged. IIS 
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A group of at least four states within this class set out numerous 

specific felony offenses which preclude probation, "[e]xcept in unusual 

cases where the best interests of justice would be served if the prison 
6 

is granted probation". 

Class 2 

This class of statutes, in contrast to the above, is without exclusionary 

criteria, and may allow open discretion to the sentencing court. This result 

obtains in, for example, Arizona, Montana, Missouri, and Washington statutes, 
7 

where no criteria at all are present. 

Secondly, and of greater significance to the development of probation 

law, are those statutes which, while lacking exclusionary provisions, contain 

certain guidelines which may be followed by the court in deciding on probation 

as a disposition. These guidelines may be phrased in broad language, which 

in effect may not differ substantially from those statutes which are entirely 

silent with regard to criteria. The New Mexico provision, for exampl~, 

states that the court "shall order the defendant to be place on probation 

if the defendant is in need of supervision, guidance or direction that is 
8 

feasible for the probation service to furnish." Similarly, the Georgia 

statute provides that probation may be granted in the discretion of the 

court if it appears "that the defendant is not likely to engage in a criminal 

course of conduct and that the ends of justice and the welfare of society 

do not require that the defendant shall presently suffer the penalty imposed 

by the law. II 

The Connecticut statute, although containing an exclusionary prOVision, 

is more appropriately placed in this class pecause of guidelines it contains 

regarding the application of probation. The statute reads: 
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"(a) The court may sentence a person to a period of probation upon 
conviction of any crime, other than a class A felony, if it is of 
the 0rinion that: 

1) Present or extended institutional confinement of the 
defendant is not necessary for the protection of the 
public; 

(2) the defendant is in need of guidance, training of 
assistance which, in his case, can be effectively 
administered through probation supervision; and 

(3) such disposition is not inconsistent with the ends of 
justice. 9 

The Maine statute is somewhat more specific in providing that a person 

may be granted probation unless any of the following criteria apply: 

(a) The conviction is for criminal homicide in the first degree 

(b) 

(c) 

(d) 

Class 3 

or criminal homicide in the 2nd degree; 

The statute which the person is convicted of violating expressly 
provides that the fine and imprisonment penalties it authorizes 
may not be suspended, in which case the convicted person shall be 
sentenced to the imprisonment and required to pay the fine authorized 
therein; 

The court finds that there is an undue risk that during the period 
of probation the convicted person would commit another crime; or 

The court finds that such a sentence would diminish the gravity 
of the crime for which he was convicted. 

The statutes of a significant minority of states provide for the automatic 

I 
I 
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imposition of probation as the general rule. Only unless specific criteria against II 
probation applies, the court is required to grant probation as a matter of 

law. The Kentucky statute represents this form of provision, which states, 

in part, that 

[bJefore imposition of a sentence of imprisonment the court shall consider 
the possibility of probation or conditional discharge After due consider
ation of the nature and circumstances of the crime and the history, 
character and condition of the defendant, probation or conditional 
discharge should be granted unless the court is of the opinion that 
imprisonment is necessary for protection of the public because (of the 
applicability of specific criteria in opposition to probation).12 
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The contra-prpbation criteria following this provision are identical to those 

used in the Maine tatute set out above. Ihe major difference between the 

two is that the express language of the Kentucky statute is mandatory as 

opposed to. the discretionary language used in the Maine Statute. Although 

statutes containing discretionary language have, in certain cases, been 

broadly interpreted to mandate probation, the use of mandatory language 

clarified the intent of the legislation beyond question. 

The relevant provision in the American Bar Association, Standards Relating 

to Probation
l 

1970, is also explicit in requiring probation as an automatic 

disposition. The Standard recommends that 

[p]robation should be the sentence unless the sentencing court finds 
that: 

(i) confinement is necessary to protect the public from further 
criminai activity by the offender; or 

(ii) the offender is in need of correctional treatment which can 
most effectively be provided if he is confined; or 

(iii) it would unduly depreciate the seriousness of the offense 
if a sentence of probation were imposed. 

By comparison, the relevant Model Penal Codes provision is consistent 

with the Standard in expressing the preference for non-imprisonment alteration, 

specifically suspended sentence or probation, and also allows the court a 

similar set of channels in which its discretion to sentence to imprisonment 
14 

could be exercised. 

A completely different form of mandatory probation is provided by the 

Texas Statute. Under this system, the defendant in a felonJ case may file 

a motion requesting probation prior to trial, and !'.in. a,ll eligible cases, 

probation shall be granted by the court if the jury recommends it in their 
15 

verdict." Although the jury may not make this recommendation if the 

defendant has a prior felony conviction, the court has authority to allow 

probation independent of such recommendation or prior felony conviction. 
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There is an absence of criteria or policy preferences in the Texas Statute 

which would inform jurors, or a provision which would allow the court to so 

inform them, of the situations in which the defendant's motion for probation 

should be favorably returned. Apparently, the community's sense of justice 

is the substitute here for any attempt towards a coherent and informed sentenc

ing system. 

Implications for the Probation System of Criteria for Probation 

From the preceding description of the statutory systems enacted in the 

various jurisdictions, it may be seen that there are relatively few statutes 

developing a system of criteria for probation along the lines of the Kentucky 

provision and ~.B.A. Standard. 

Of those provisions, an observation may be made regarding the criteria 

or guidelines which they contain, and which are p'resumably referred to by 

the sentencing judge. These criteria appear to reflect two major viewpotnts 

regarding the use of probation as a disposition. First is that of perceiving 

probation as the treatment method of choice in a detectabie (through presentence 

activities) range of individual defendants. Secondly, probation is viewed 

as possibly having harmful effects on the community. This view is based 

on the premise that a certain proportion of convicted criminals will, if 

released under even ideal probation supervision, repeat similar if not 

worse offenses, and: perhaps even harm innocent members of the community as 

a result. 

The imp1ications for the probation system following from these criteria " 

are varied and complex. The benefit derived from the adoption of criteria 

is obvious - more persons are considered in a fairer manner for a disposition 

which may help them to live constructive, or at least law-abiding lives. 
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Significantly, the initial major point of impact of criteria on the 

probation system is at the presentence investigation state. More highly 

sophisticated methods of information gathering and analysis are called for 

if the two basic criteria described above are to be used effectively. The 

development of sentencing information for the purposes of determining whether 

to allow probation as a disposition becomes, under the rehabilitation criterion, 

directed more towards determining whether the defendant is in need of, and 

susceptible to, treatment by professional social services. 

This determination is more complex than the traditional inquiry into 

whether the defendant will be a danger to the community if released on 

probation. (It may be, in fact, too complex for the information handling 

methods utilized in some probation agencies (e.g., where probation officers 

do not have sufficient knowledge of how to conduct interviews with defendants 

to develop information for rehabil itative sentencing). In some cases in which 

the eventual revocation of probation stems from the violation of conditions 

of treatment, the rehabilitation criterior will have failed its purpose 

because of an inadequate information basis in these cases. 
-t .... •. 

A third criterion for probation which is not expressed in the statutes has 
16 

been termed lithe availability and quality of other sentencing dispositions,1I 

namely imprisonment. 

Perhaps, then, an equally influential and effective criterion for probation 

is the extent to which imprisonment has the potential for harming the defendant 

further, (and in this way eventually harming society). It is not unheard of 

for sentencing judges to remark on the gap between the reality of prisons 
16 

and the rehabilitative goals they are supposed to be pursuing. Given this 

climate of opinion, judicial and private, it may be that the preference of 

diversion from prison operates as a de facto criterion for probation in a 
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number of jurisdictions. A direct impact of this third criterion may be to 

vary the use of probation depending on the quality of prison conditions 

in the probation district in question. 
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FOOTNOTES 

1. 18 United States Code §365l; see also Delaware Code Annotated tit. 11, 
4201(9c) (except class A felonies);INorth Carolina Statutes S15-197; 
Minnesota Statutes Annotated §609.l35. 

2. New Jersey Statutes Annotated §2A: 16801; The Alaska statute uses similar 
language. 

3. 19... §39: 5-7 . 

4. See,~., New Jersey v Ward 57 N.J. 75, 270 A.2d 1 (1970); People 
v Harpole, 97 Ill. App. 2d 28, 239 N.E. 2d 971 (196B); People v 
McAndrew, 96 Ill. App. 2d 441,239 N.E. 2d 314 (1968). 

5. West Virginia Code Annotated §62-12-2; see also Massachusetts General 
Laws Annotated ch. 279, §l; Nevada Revised Statutes §176.300; Tennessee 
Code Annotated §40-2901. 

6. West1s California Penal Code §1203 (d) (Excludes probation where 
conviction for arson, robbery, burglary, burglary with explosives, 
l"'ape with force or violence, murder, assault with intent to corrunit 
murder, attempt to corrunit murder, trainwrecking, kidnapping, escape 
from state prison, use of a deadly weapon, other than a firearm, upon 
a human being, willful infliction of g~eat bodily injury or torture, 
or two previous convictions in state for felonies). See a1so, Massa
chusetts General Laws Annotated ch. 279.§11 Nevada Revised Statutes 
§176.300: Tennessee Code Annotated §40~2901. 

7. See, e.g., Alaska Statutes §12.55.0BO, for specific language to this 
effect. 

B. New Mexico Statutes Annotated 40A-20-17. 

9. Connecticut Revised Statutes §53a-29. 

10. Code of Georgia Annotated §27-2709. 

11. Maine Revised Statutes §1201. 

12. Kentucky Revised Statutes §533.010(2). 

13. American Bar Association, Standards Relations to Probation, 1970, sec. 3.1(a). 

14. American Law Institute Model Penal Code, 1963, sec.7.01, IICriteria for 
Withholding Sentence of Imprisonment and for Placing Defendant on Probation ll

; 

see also National Advisory Commission on Criminal Justice Standards and 
Goals, Corrections, 1968, Standard 5.2- IISentencing the Nondangerous 
Offender. II (criteria for withholding disposition of imprisonment). 
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15. Vernon's Annotated Texas Code of Criminal Procedure Art. 42.12, §3a. 

16. See George Killinger, Hazel Kerper and Paul Cromwell, Probation and Parole 
i~ the Criminal Justice System, 1976, p.46. 

17. l!i. at pp. 47-48, nn. 37-38. 
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VII. LIMITS ON THE TERM OF PROBATION 

The statutes of a majority of jurisdictions included in this study 

provide for limiting the period of time (i.e., term) for which a sentence 

of probation may be imposed. The statutory methods for accomplishing this 

limiting function are varied, and basically seek to control the discr~tion 

of the sentencing judge in imposing probation, and to help define the 

legal status of the probationer. 

Since many jurisdictions follow the procedure of suspending a sentence 

of imprisonment in order to place the defendant on probation, the absence 

of statutory 1 imits on the term of probati on woul d make it II diffi cult to 

determine when the offender was free of the sentence." l This would 

result in placing the probationer "in a kind of legal limbo, subject at 

any time to being called back and sentenced ll to a tenn of imprisonment 

for the offense. 2 

The statutory methods for establishing a range of probation time 

may be described using four broad classes. The first class is the most 

prevalent, and consists of a legislatively fixed time period beyond which 

probation may not- be required. The second class sets thE~ maximum tenn 

of probation coterminous with the maximum terms of imprisonment which may 

be imposed. Third1ys there ;s a class of statutes stating both maximum 

and required minimum periods which judges must follow in imposing probation. 

The fourth class contains statutes which confer wide discretion on the 

sentencing judge to set the term of probation or to extend the term once 

it is set. 
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The legal consequences of sentencing beyond the statutory mclximum 

generally is that the higher court reviewing the sentence on appeal will 

find it to have been unauthorized, and will require the trial court to 
3 resentence the defendant to a permissible term. 

Class 1 

The American Bar Association Standards. Relating to Probation, i.n 

Standard l.l(d), states the most widely used statutory provision for 

limiting the term of probation: 

The court should specify at the time of sentencing 
the length of any term during which the defendant is 
to be supervised and during which the court will retain 
power to revoke the sentence for the violation of 
specified conditions. Neither supervision nor the power 
to revoke should be permitt.ed to extend beyond a 
legislatively fixed time, which should in no event exceed 
two years for a misdemeanor or five years for a felony.4 

The Standard contains two elements. The first requirement stated 

is that the court specify the length of the term of probation at the time 

of sentencing. This is expressly stated in the statutes of a majority 

of the states, but it is apparent that specification of the period of 

probation is an implied requirement even where the statute is silent, in 

all jurisdictions. 

The requirement stated by the Standard that is adopted by the 

statutes in the present class is that of IIlegislatively fixed timeU limits 

on the period of probation, depending on whether the offense is a felony 

or a misdemeanor. The statutes in this class generally provide that 

the sentencing court may not impose a term of probation greater than a 

legislatively fixed period with such period varying for the type of offense 

considered. The formula recorrmended by the A.B.A. Standard of five years 

maximum term for a felony, and two years maximum for a misdemeanor, is one 
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used in five states. 5 Similar prdvisions distinguishing between fel~ny 

and misdemeanor crimes appear in the statutes of four states. 6 

The federal probation statute sets a five year flat limit on all 

probation terms,7 and this provision is found in the statutes of six 

states. 8 A further distinction within this group is that at least 

five of these jurisdictions specify that the court has the discretion 

to extend the term of probation past the t'ime originally set at 

sentencing, but within the statutory five-year limit. The judicial 

power to extend probation beyond the limit must be made express,9 

however, and may not be implied from the language of the statutes in 

this class. 

An important legal question arises when a court imposes multiple 

sentences of probation, which may be based on convictions for multiple 

crimes or for multiple counts relating to a single cri~inal act. The 

general rule is that the aggregate period~ of probation for all the terms 

imposed may not exceed the maximum stated by the statutes in the present 

class.'O This rule represents a legal interpretation of the statutes 

under discussion, and is not derived from their express language. 

The procedure used by statutes in this class, of differentiating 

betv/een felonies, misdemeanors, and other types of offenses, ;s presently 

most highly detailed in the statutes of Connecticut, Maine, and New York. 

The Connecticut statute places misdemeanor offenses in several 

classes, and establishes maximum terms for each class. ll Similarly, 

the Proposed Indiana Penal Code would classify both felony and misdemeanor 

offenses in more detail than under the present statute. 12 
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In New York, the periods of probation are made determinate for 

several classes of offenses. All felonies are divided into Class A -

111, for which lithe period of probation shall be life,1I and felonies 

other than Class A ·,111, for which lithe period of probation shall be 

five years. II All misdemeanors are divided into Class A, for which the 

period II shall be three years,1I Class B for which the period generally 

IIshall be one year,1I and lIunclassified misdemeanor[s], [for which] 

the period of probation shall be three years if the authorized sentence 

of imprisonment is in excess of three months, otherwise ... (it] shall 
13 be one year. II In thi sway, the New York sta tute makes the term of 

probation uniform for all offenses within a given class. 

Class 2 

The second most widely used alternative is for the statute to set 

the maximum period of probation equal to the maximum term of imprison

ment provided by statute for the particular offense considered. This 

latter term may be stated in the statute defining the elements of 

the particular offense, or these may be a separate schedule of 

maximum penalties stated elsewhere in the statutes of a given 

jurisdiction. 

For example, Pennsylvania provides that probation may not exceed 

the statutory maximum period of imprisonment for which sentence might 

be imposed for the offense \n question. 14 At least three other statutes 

similarly apply this provision limit to all offenses. 15 Closely 

related is the provision, foand in three states, which differentiates 
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between the term of probation for a felony which is limited by the 

maximum term of imprisonment, and a misdemeanor which ;s limited by a 

term of years stated in the statutes. l6 

It is more c~nmor. within this class to provide a separate limit 

for felony and non-felony offenses. For example, California statute 

establishes the maximum period of probation for felonies as IIsuch 

period of time not exceeding the maximum possible term of such [felony] 
17 sentence. II 

Misdemeanors are limited to three years, IIprovided, that when the 

maximum sentence provided by law exceeds three years imprisonment, the 

period ... may be for a longer period than three years, but ... not 

to exceed the maximum time for which sentence of imprisonment might 

be pronounced. 1I When the court grants probation in the case of a 

misdemeanor carrying less than a three year maximum sentence, by simply 

suspending sentence, and does not specify the length of the term, the term 

is automatically limited to the maximum period of imprisonment, {in this 

case, less than three years).l8 This is because the court must 

affirmatively exercise its power to require a term of probation greater 

than the maximum period of imprisonment. 

Similar to California are six states which limit the period of 

probation for all offenses to five years,lg or to one year,20 and 

further provide that the total period not exceed the maximum sentence 

of imprisonment the court could have imposed. In this way, extensions 

of the term of probation made by the court may not exceed, in total, 

the applicable maximum sentence of imprisonment. Significantly, the 
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power of the court to exceed this total, as in cases of nonsupport of 

spouses or children, must be expressly stated in the statute. 2l 

The statutory formula previously described is endorsed by the 

National Advisory Commission on Criminal Justice Standards and Goals 

in Corrections Standard 5.4, which provides as follows: 

A sentence to probation should be for a specific 
term not exceeding the maximum sentence authorized 
by law, except that probation for misdemeanants may 
be for a period not exceeding one year.22 

Closely related is the provision in the Standard Probation and 

Parole Act23 setting the limit of all terms of probation at five years, 

with the total period, including extensions by the court of up to five 

years, not to exceed the maximum term under law for the offense. 24 

Class 3 

There are eight states setting out both maximum and minimum terms 

of probation by statute, which the sentencing court must follow. At 

present, half of the states in this class differentiate between felony 

and non-felony offenses,25 and half do not. 26 

Included in the former group is Wisconsin, which establishes by 

statute the following maximum and minimum probation periods: for 

felony offenses, the period is not to exceed the statutory term of 

imprisonment, or three years, II whichever is greater;1I the period must 

be at least one year; for misdemeanor offenses, the period is not to 

exceed two years and must be at least six months in duration. 27 

Additionally, the statute expressly provides that the period of probation 

may be made consecutive to a sentence on a different charge, and in this 
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way allows the total period to exceed the statutory maximum period. 28 

By comparison, the Texas statute limits the period for a felony 

to ten years or the maximum term of confinement, and requires a period 

at least as great as the minimum sentence prescribed by statute for the 

offense. Misdemeanors also may not exceed the maximum confinement 

term, but no statutory minimum is established. 29 

Class 4 

In ten jurisdictions, the court has complete discretion under the 

applicable statute to set the period of probation. 3D In Utah, for 

example, probation may be set nfor such period of time as the court 

sha 11 determine ... 31 

Similarly, the recently amended Virginia statute provides for 

defendants to be placed on probation under the supervision of a probation 

officer IIfor such time and under such conditions of probation as the 

court shall determine." 32 A second statute allows the court to increase 

(or decrease) the period of probation, upon proper notice and hearing 

to the defendant. 33 

The Iowa statute differentiates between probation with and 

without supervision. When the person ;s supervised by the chief parole 

officer, the period ;s determined by the parole; otherwise, the 

statute states that probation is not to exceed five years for a 

felony ~nd two years for a misdemeanor. 34 The statute also provides 

guidelines for minimum periods of not less than two years for a 

felony or 1 year for other crimes; the court may reduce these terms, 

however. 35 
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Massachusetts is currently considering revision of its present statute, 

which allows probation IIfor such time and upon such conditions as [the court] 

deems proper ... ,1136 to the type of provision previously discussed under 

Class 2. 37 

The Florida statute is also included in the present class because it 

authorizes the court to specify a period of probation other than the periods 

stated in the statute (i.e., not to exceed two years for a felony, or six 

months for a misdemeanor).38 

lmP.lications of Statutory Limits on the Probation Period 

Statutes which prescribe limits on probation have impacts on the practices 

of the sentencing court, and the probation agency as well as on the probationer 

who must serve the term imposed. 

The sentencing discretion of the court is limited in two general ways. 

First, through removing the court's authority to impose terms greater than a 

specified period, large components of discretion are removed. Secondly, by 

grouping various offenses in broad classes with corresponding limits, as under 

the Connecticut statute discussed above, the court's discretion is even more 

narrowly channeled, and uniformity of sentence may be developed. This result is 

in line with the current movement in certain states towards determinate 

sentences of imprisonment. 

The exact legal relationship between the determinate sentencing systems of 

states such as California, Indiana, Maine, and Minnesota, and statutory limits 

on probation, is presently unclear. In Maine, for example, probation and 

other non-imprisonment dispositions are available sentencing alternatives, but 

whether and how the court is influenced in their use by flat sentencing 

requirements has not been determined. 39 Another open i~sue has been noted 

involving the Indiana determinate sentencing statute, which does not allow 

probation in cases where there is a previous felony conviction. Apparently, 
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the court has discretion whether to consider the defendant's prior record in 

sentencing, a factor that has an impact on the use of probation in these cases 

which as yet has not been fully examined. 40 

The policy of limiting sentencing discretion underlying the statutes under 

discussion must be viewed against the rehabilitative and treatment goals of 

probation. Specifically, a major consideration of the probation agency is its 

ability to take into account various individual differences among probationers, 

II ;n an attempt to provide an effective treatment program. A prerequisite to 

success in this is adequate time in which to help the probationer, utilizing the 
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professional skills of probation and social service agencies. A period that 

runs only a few months is generally viewed as useless from the point of view 

of treatment. 4l Conversely, there is authority for the position that periods 

which are excessively long have little value in the achievement of positive results 

by the probationer, and that the beneficial return from probation becomes less 

than the costs and problems of supervision after as few as two or three years. 42 

Since the effectiveness of probation appears to diminish as excessively long 

or short periods are approached, a mid-range max'imum, and perhaps even a six 

or twelve month minimum, seems indicated. The exact limits should be set by the 

legislature in consultation with expert opinions in the probation and corrections 

fields, and not in adherence to traditional formulations reached prior to the 

availability and examination of expert professional opinion. 

Additionally, there are implications of maximum term statutes on the 

administration of probation which center on two related matters. First, a 

statutory time limit helps inform the probation administrator of prospective 

caseload turnover, and aids in planning the allocation of agency resources. 

Secondly, a shorter probation period in appropriate cases can substantially aid 

in reducing caseload congestion without compromising the basic rehabilitative 

task of probation. 
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FOOTNOTES 

G. Killinger, H. Kerper and P. Cromwell, Probation and Parole in the 
Criminal Justice System, 1976, p. 84. 

Id. 

See, ~, peoP1e v. Phillips, 53 App. ,Div. 2nd 798, 385 N.Y.S. 2nd 385 
(App. D1V. 1976 ; see also, 31 Op. Att y. Gen., Wis: 204 (1942) (probation 
period outside statutory limit is extrajudicial and hence void). 

American Bar Association, Standards Relating to Probation, 1970, 
Standard 1.1 (d). 

5. The five states are Alabama, Hawaii, Kentucky, Michigan and Nebraska. 

6. Arkansas, Illinois, New Hampshire (one year maximum for misdemeanors); 
Maryland (three year maximum for misdemeanors). 

7. 18 United States Code Annotated, sec. 3651. 

8. The six states are Mississippi, Nevada, Ohio, Oklahoma, South Carolina 
and West Virginia. 

9. See,~, Florida Statutes Annotated, sec. 948.04 (court may specify 
term other than statutory periods). 

10. See 1962-63 Ops. Att'y. Gen., So. Carolina 143, No. 1575; Op. Att'y. Gen., 
Missouri, No. 19 (1971). 

11. Connecticut General Statutes Annotated, sec. 53a-29(d); see also, Maine 
Revised Statutes Annotated, tit. 17A, sec. 1202. ---

12. Comp~re Burns Indiana Statutes Annotated Code, secs. 35-50-2-2(b), 
35-50-3-1 (b) with Proposed Indiana Penal Code, sec. 35-19.1-6-1. Cf. 
Proposed Massachusetts Criminal Code, ch. 264, sec. 22(a); Propose~ 
Federal Criminal Code, sec. 3102. 

13. New York Penal Law, sec. 65.00 (McKinney 1974). 

14. Purdon's Pennsylvania Statutes Annotated, tit. 61, sec. 331.25. 

15. The three states are Arizona, Washington and Wyoming. 

16. Idaho, Utah (two year maximum stated for misdemeanor); Minnesota (one year). 

17. West I s Annotated Cal i forni a Penal Code t sec. 1203.1, l203a. 

18. (eoP1e v. ~, 140 Cal. App. 2d SUppa 962, 965, 296 P. 2d 126~129 
App. Dep't. Super. Ct. 1956) (interpreting statute). 

19. Alaska, Georgia, Kansas and New Mexico. 
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20. Delaware and Rhode Island. 

21. See,~, North Dakota, Century Code, sec. 12-53-12 (in nonsupport 
cases, probation supervision may continue for as long as the probationer 
has responsibility to support spouse or child). 

22. National Advisory Commission on Criminal Justice Standards and Goals, 
Corrections, 1973~ Standard 5.4, "Probation," p. 158. 

23. National Council on Crime and Delinquency, Standard Probation and Parole 
Act, 1955, sec. 16, uPeriod of Probation or Supervision of Sentence; 
Termination." 

24. 1.fi. 

25. Indiana, Missouri, Texas and Wisconsin. 

26. Louisiana, New Jersey, Oregon and Tennessee. 

27. Wisconsin Statutes Annotated, sec. 57. 

28. 19.. See als...Q., State ex. rel. Vanderhei v. Murphy, 246 Wis. 168, 
16 N.W. 2d 413 (1944) (court has power to extend period during the 
original term of probation). 

29. Vernon's Texas Codes Annotated, secs. 42.12, 42.13. 

30. These ten jurisdictions are: Colorado, District of Columbia, Florida, 
Iowa, Massachusetts, Montana, South Dakota, Utah, Vermont and Virginia. 

• 

II 31. Utah Code Annotated, sec. 77-35-17. 

32. Code of Virginia, sec. 53-272; see ~mith v. Commonwealth, 217 Va. 329,331, 
228 S.E. 2d 557, 559 (1976) (statute applied). I 

I 
I 
I 
I 
I 
I 
I 

33. Code of Virginia, sec. 19.2-304. 

34. Iowa Code Annotated, sec. 789A.2. 

35. Ibid. 

36. Massachusetts General Laws Annotated, ch. 279, sec. lAo 

37. See text at note 12, supra. 

38. Florida Statutes Annotated, sec. 948.04. 
39. ~ Council of State Governments, Definite Sentencing: An Examination of 

Proposals in Four State~, March 1976, p. 26. 

40. See M.G. Neithercutt, "Parole Legislation ll
, Federal Probation, vol May 1977, 

p.22 .. 23. 
41. See G. Killinger, H. Kerper, and P. CrolTh'lell, Probation and Parole in the Criminal 

Justice System, 1976, p. 85. 

42. R. Carter and T. Wilkins, Probation and Parole: Selected Readings, 1970, p. 170. 

43. 19.., p. 173. -254-



VIII. MIXED SENTENCES 

Broadly, a mixed probation sentence is one in which probation is combined 

with one or more corrective techniques. A perusal of state statutes will 

readily uncover examples of such authorized combinations. For example, 

probation in combination with a fine, probation in combination with 

restriction and probation in combination with imprisonment are all authorized 

by the California Penal Code, §1203.1. Then too, certain states subscribing 

to the latter combination authorize a continuous period of probation while 

other states authorize alternating periods of probation release and 

incarceration. Since fines are almost universally in USB, and the subject 

of restitution is treated in the "Conditions of Probation" section of this 

paper, the mixed sentence discussed herein is one which authorizes probation 

along with or subsequent to some form of incarceration. 

The Standards Relating to Sentencing Alternatives and Procedures, American 

Bar Association, 1968, addresses the concept of partial confinement as 

"a range of sentencing alternatives which provide an intermediate sanction 

between supervised probation on the one hand and commitment to a total custody 

institution on the other and which permit the development of an individualized 

treatment program for each offender." This contemplates: 

• Periodic confinement to provide educational or rehabilitative services 

• Work release with confinement nights and weekends 

G Confinement for a short fixed term, followed by automatic release 
under supervision. 

The Standards state further: "[nJeither supervi s i on, the power to revoke, 

nor the maximum length of time during which the offender should be subject to 

such a sentence should be permitted to extend beyond a legislatively fixed 

time, which should in no event exceed two years for a misdemeanor or five 

years for a felony •.. A sentence involving partial confinement is to be 
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preferred to a sentence of total confinement in the absence of affirmative 

reasons to the contrary. II 

More than two-thirds of the states, and the federal statute, authorize 

some period of confinement as a condition of probation. In many cases, the 

authorized confinement period has a maximum, and the confinement may be 

served consistently or alternating with periods of release. 

There are fewer than 10 states which explicitly authorize a determination 

of probation and release thereto after a sentence of confinement has been 

pronounced and within a specified period of time; such a procedure has been 

referred to as shock probation because the defendant is first incarcerated 

without knowing if he will be awarded probation later. Meanwhile he experiences 

the trauma of confinement and uncQrtainty that hopefully will cause him to be so 

relieved upon his release that he will return to a law-abiding life. This is 

in contrast to the first-mentioned procedure where the defendant knows at the 

time of sent.encing the exact length of confinement facing him. 

This process is well described by Friday, Petersen and Al1en in their 

article entitled "Shock Probation: A New Approach to Crime Control.1I Among 

other things, this article lists some advantages and disadvantages of shock 

probation. Advantages include the opportunity to evaluate the needs of the 

offender and train him while he is incarcerated, yet to IIshock" or "joltll him 

prior to his release in a way which wi1l discourage his return to crime. 

Disadvantages listed are more numerous and they include: no advantage from 

the incarceration; disruption of ~o~ ~1 therapeutic efforts; hardening of 

attitudes; inconsistency with probation philosophy. 

Additional arguments against shock probation include the probability that 

an employed defendant will lose his job upon his initial incarceration, and 

that he and his family may ultimately become public charges as a consequence. 
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Contrary to popular belief, the procedure known as shock probation is not 

new in law and has been and is now available in many jurisdictions not having 

specific enabling probation statutes. This is because in many jurisdictions 

the court retains the power to modify its sentence without a specified period of 

time after pronouncement (120 days in the Federal jurisdiction). A defendant 

is therefore free to petition for a modification of his sentence which, 

presumably, if granted, could include probation. The uniqueness is, therefore, 

not so much in law as in policy. In a state that does not profess to use shock 

probation, a sentence of incarceration means that the court has already decided 

that probation should not be granted and so any petition to modify the sentence 

is an uphill struggle. In a "shock probation state," a sentence of 

incarceration means nothing as to the court's final disposition of the case. 

Two states, Mississippi and Nevada, contain provisions specifically 

prohibiting probation after a sentence of confinement. 

Since the statutory authorization for combined probation and incarceration 

or financial sanctions is often presented as the two latter being conditions 

of probation, these are discussed in the section following, entitled 

"Conditions of Probation". 
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IX. CONDITIONS OF PROBATION 

A. £onditions of Pro~ation Required by Statute 

Model legislation is generally in agreement that in any particular 

case, conditions of probation should be left to the sound discretion of the 

court and should not be the subject of statutory requirement. l An exception 

to this is found in the American Bar Association, Standards Relating to 

Probation,2 which suggests that leading a law abiding life be a statutory 

condition. 

Federal and state probation statutes are largely in ag~eement with the 

model legislation in that conditions set out are usually suggestive rather 

than required. Ten states 3 have some statute-required conditions, West 

Virginia being the only state wherein the required conditions are extensive. 

.Whereas most state statutes include a list of suggested conditions which the 

court may elect to adopt, a few4 provide no such listing. The model legis

lation recommends that judges and not probation officers should set conditions. 

This concern appears to be shared by iLL states. Of special interest are 

seven jurisdictionsS which provide for their institutional probation authority 

to adopt probation rules applicable in the absence of court-imposed conditions. 

B. Prohibited Conditions 

Neither the model probation legislation, nor the state nor federal 

codes identify any condition as being prohibited. The American Law Institute 

Model Penal Code, 19626 does, however, bar any condition that imposes an 

unreasonable burden on the probationer, and the National Advisory Commission 

on Crimina1 Justice Standards and Goals, Standards on Probation and Parole, 

19737 discourages the mechanical imposition of uniform conditions on all 

defendants. The lack of legislation in this area does not mean, however, 
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that a probationer has no recourse against harassing and oppressive conditions. 

The fundamental rights guaranteed by the state and federal constitutions as 

well as the various civil rights acts protect the probationer from judicial 

excesses. Federal decisions have held,8 and the Model Penal Code recommends, 

that the trial court ;s limited to setting conditions IIreasonably related to 

the rehabilitation of the defendant and not unduly restricted of his liberty 

or incompatible with his freedom of conscience. lIg 

Under prevailing law, the courts have been reluctant to apply consti

tutional limitations to conditions of probation under the theory that probation 

is an act of grace and not a right. 10 Nevertheless, constitutional rights 

related to probation conditions have been upheld. In State v. White ,11 a 

condition requiring that the probationer submit to being searched at any time 

was stricken as unreasonable (in contrast, see ~ v. Consuelo-Gonzalez12 ). 

The case Springer v. U.S.13 is interesting in that it held as II cruel and 

unusual punishment" the condition that a probationer convicted of draft evasion 

must donate blood to the Red Cross. 

C. Modification of Conditions 

Neither the model legislation nor the various codes of jurisdictions 

place any limitation on the power of a court to modify conditions of probation 

at any time. The wisdom of this anticipates the changing circumstances that 

may accompany an extended probation period and the need for the court to adjust 

probation terms accordingly. 

D. Specific Conditions 

Condition of Treatment 

Many jurisdictions specifically authorize medical, psychiatric, drug 

or alcohol treatment as a condition of probation as needed, and even where not 
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specifically authorized, it is well within the sound discretion of the court 

to so order. Nebraska stands alone in requiring drug treatment as a mandatory 

condition in drug-related cases. 

Financial Conditions 

The Standards Relati,ng to Probation previously mentioned asserts that 

conditions requiring payments of fines, restitution, etc., should be within 

the probationer's financial capabi1ity, and that the probationer should not 

be required to pay the costs of probation. The Model Penal Code and the 

Standards on Probation and Parole previously mentioned incluce the posting of 

bond and the e1imination of any requirement that imposes an unreasonable 

burden. In contrast, the National Council on Crime and Delinquency, Standard 

Probation and ParQJ~ Act, 1955l4contains no reference at all to financial 

conditions. 

Fines are specifically authorized by 33 states and restitution as a 

condition is authorized by 24 states; both are authorized by the Federal 

jurisdiction. Jurisdictions whose statutes are silent on these two conditions 

may impose a condition of restitution, but the legality of imposing a fine 

is questionable. The condition that the probationer support his legal 

dependents is expressly mentioned only by 4 statesl5 and the U.S. Codes, but 

the ~ourt's inherent power to set this condition is well settled. Though 

concern about unreasonableness of conditions is ameliorated in the model 
/ 

legislation by provisions that eliminate conditions which imposed unreasonable 

burdens, the states have not generally picked up on this. Two states, Alabama 

and Delaware, have authorized the condition of a performance bond as recommended 

in the aforementioned Model Penal Code and Standards on Probation and Parole. 

Williams v. I11inois16 and Tate v. Short,17 Supreme Court cases, held 

it a violation of the equal protection clause of the Fourteenth Amendment to 
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the U.S. Constitution, to hold an indigent defendant in jail in order that 

he work off a monetary obligation of the sentence. On the other hand, 

reasonable financial conditions -such as making restitution, have been upheld. 18 

Contribution by the probationer to the cost of his probation as a 

condition thereof, is specifically recommended against in the aforementioned 

Standards Relating to Probation. Despite this, two states19 expressly provided 

for such contribution, 24 other states 20 provide for the assessment of court 

costs and still six other states2l provide for the assessment of costs in 

arresting probation violators. 

The question raised concerning the various forms of financia~ conditions 

of probation is whether such conditions are helpful to the rehabilitation 

process, or whether the added financial pressures caused- by such conditions 

are counterproductive and encourage morally weak individuals to return to 

crime. It;s noteworthy that the aforementioned Standards Relating to Probation 

selects only the contribution condition as unwise. Whereas it might be argued 

that supporting one's dependents and making restitution is a moral obligation 

and necessary for the probationer's self respect, and whereas a f-ine may be 

justified as a necessary punitive device to impress the probationer with the 

seriousness of his transgression, the assessment of costs smacks of indignity 

of building one's own stocks and hir.ing one's own jailer to administer the 

lashes. Not only is such a condition unwise in that it places a price on 

probation, but it wrests from the people their right to be in full control 

by paying for their own probation system. 

Finally, the imposition of financial conditions tends to work against 

the financially disabled defendant. It is not difficult to imagine an 

inability to pay money being confused with an unwillingness, and it could 

come to pass that indigent defendants would not be considered for probation 

by judges who had special trust in the merits of financial conditions. 
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Condition of Public Service 

Statutory authorization for requiring public service work as a condition 

of probation is scarce. Florida law contains such a provision but other states 

do not follow suit. 

Although the Florida statute does not specifically say, we must assume 

that the public service labors mentioned are intended to be performed without 

compensation, this may present the probationer with an unreasonable -- even 

an unconstitutional burden, for he (as does everyone) has normal living 

expenses which he must meet, and cannot afford to work without compensation. 

E. Notification of Conditions 

It has been established, largely under case law, that the pro

bationer has the right to explicit,.notice of the conditions of his probation. 22 

Failure to do so will ir.validate a subsequent attempt to revoke probation based 

on the noncompliance with such conditions. 23 
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FOOTNOTES 

1. Malone v. United States, 502 F.2d. 554 (9th Cir. 1974), cert. den. 
95 S. Ct. 809, 419 U.S. 1124. 

2. American Bar Association, Standards Relating to Probation, 1970, 
sec. 3.2(b). 

3. Arkansas, California, Illinois, Louisiana, Massachusetts, Nevada, Ohio, 
West Virginia and Nebraska. 

4. Ohio, Rhode Island, South Dakota, Tennessee and Utah. 

5. Kansas, Kentucky, Missouri, Montana, New Mexico, North Dakota and 
Puerto Rico. 

6. American Law Institute, Model Penal Code, 1962, sec. 301.2(2). 

7. National Advisory Commission on Criminal Justice Standards and Goals, 
Standards on Probation and Parole, 1973, standard 5.4. 

8. See,~, United States v. Pastore, 537 F.2d. 675 (2d Cir. 1976); 
United States v. Atlantic Richfield Co., 465 F.2d. 58 (7th Cir. 1972). 

9. See Model Penal Code, supra note 6. 

10. See 67 Columbia Law Rev. 181 et. ~ (1967). 

11. 264 N. C. 600, 142 S. E. ad. 153 (1965). 

12. 521 F.2d. 259 (9th Cir. 1975). 

13. 148 F.2d. 411 (9th Cir .. 1945). 

14. National Council on Crime and Qelinquency, Standard Probation and Parole 
Act, 1955. 

15. Arkansas, Delaware, Georgia and Kansas. 

16. 399 U.S. 235, (1968). 

17. 401 U.S. 395, (1969). 

18. United States v. Savage, 440 F.2d. 1237 (5th Cir. 1971). 

19. Mississippi and Missouri. 

20. United States, Wisconsin, Arizona, Arkansas, California, Colorado, 
Connecticut, Delaware, Washington, Hawaii, Illinois, Indiana, 
Pennsylvania, Texas, Kentucky, Louisiana, r~aine, Maryland, Massachusetts, 
Michigan, New York, North Carolina, Ohio and Oregon. 
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21. 

22. 

23. 

Iowa, Kentucky, West Virginia, New Jersey, Ohio and Virginia. 

Hollandsworth v. United States, 34 F.2d. 423 (4th Cir. 1929). 

See, ~, Barnhill v. United States, 279 F.2d. 105 (5th Cir. 1960), 
cert. den. 364 U.S. 824, 515 S. Ct. 60, 5 L.Ed. 2d. 53; 
Longknife v. United States, 381 F.2d. 17 (9th Cir. 1967), cert. den. 
390 U.S. 926, 88 S. Ct. 859, 19 L.Ed. 2d. 987. 
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X. REVOCATION PROCEDURES 

A study of procedures for the revocation of probation is significant 

in at least two respects. First, from the point of view of the probationer, 

the direct impact of revocation may be imprisonment, which leads to the 

disruption not only of the probationer's life but of the rehabilitative 

efforts of the probation agency. The harshness of this possible sanction 

is a salient reason warranting procedures for revocation which help to 

safeguard against the arbitrary or misinformed actions of probation 

agencies or courts. 

A second important aspect of procedural safeguards for revocation 

is the role these procedures play in requiring the trial court and pro

bation agency to provide a reviewable record for purposes of appeal, 

which in turn assures that there is a check by the appellate court 

on the discretionary content of decisions to revoke probation. 

The major safeguards discussed in this paper may be divided into 

three broad areas: (1) the procedures for initiating the revocation 

of probation, (2) the minimum due process procedures for the determina

tion of grounds for revocation - notice and hearing; (3) the substantive 

legal grounds which may justify the revocation. In addition, certain 

implications which these legal areas have for the probation system will 

be discussed later in this paper. 

A. Procedures for Initiation of Revocation 

All jurisdictions included in this paperl provide that the authority 

to revoke probation lies with the sentencing court. For example, the 

federal probation statute provides that this authority remains with the 

court having jurisdiction to try the offense. 2 It is to the attention 
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of this court that information regarding the violation of conditions by 

the probationer must be brought by the probation officer. 

This information generally may be communicated in one of two ways. 

First, under a large majority of statutes, the probation officer has the 

general power to arrest for violations of probation,3 with the arrest 

serving to notify the court of the probationer's alleged conduct. A 

second procedure which is less frequently specified by statute, but 

which may be established by court rule or probation agency regulation, is 

for the officer to make a report to the court, sometimes known as a 

petition and from which the court may find a factual basis for initiation 

of revocation proceedings, usually by scheduling revocation proceedings, 

and providing notice thereof to the probationer. 

An example of a provision, used by only a small minority of jurisdic

tions, which combines these initiation procedures and clearly illustrates 

their operation, is contained in the Nebraska Statute. A two step process 

is set out which must be followed in order to result in commencement of 

a revocation hearing. First, the probation officer who reasonably suspects 

a violation of condition has or will be incurred must either (a) report 

this to the sentencing court;4 or (b) when the officer reasonably believes 

the probationer in question will attempt to leave the jurisdiction or 

will place lives or property in danger, the probation officerS must 

arrest him, with or without a warrant, and the probationer is then detained. 

The officer, immediately after the arrest, must notify the county attorney. 

The second step depends on whether the officer has acted by report 

or arrest. If by arrest, the county attorney must either "(a) [o]rder 

the probationer's release from confinement; (b) [f]ile with the sentenc

ingcourt a motion or information to revoke the probation." 6 If the 

-266-



officer has followed the report procedure, the county attorney has 

discretion whether to file a revocation motion with the court. 7 

The New York Statute is also highly detailed, and provides for 

informing the court through either arrest or report made by the proba-

tion officer. The latter provision is termed IIdeclaration of delinquency,1I 

and states that: 

[i]f at any time during the period of a sentence of probation 
or of conditional discharge the court has reasonable cause to 
believe that the defendant has violated a condition of the sen
tence, it may declare the defendant delinquent and file a 
written declaration of delinquency. Upon such filing the court 
must promptly take reasonable and appropriate action to cause 
the defendant to appear before it for the purpose of enabling 
the court to make a ~inal determination with respect to the 
alleged delinquency. 

Following arrest, all jurisdictions provide for the appearance of 

the probationer before a court or magistrate. This procedure may constitute 

a preliminary appearance for purposes of determining probable cause, as in 

New York,9 or it may combine the additional function of a hearing on 

revocation of probation. 

Ohio follows the latter procedure, stating that: 

[w]hen a defendant on probation is brought before the judge or 
magi strate ... [after arrest], such judge or magi strate sha 11 
immediately inquire into the conduct of the defendant, and ~ 
terminate the probation and impose any sentence which might 
originally have been imposed or continue the probation and 
remand the defendant to the custody of the probation authority, 
at any time during the probationary period. 

B. Revocation Procedures 

1. Judicial Application of Due Process Standards to Revocation 

This section briefly examines the movement of legal authority 

towards the application by courts of principles of constitutional due 

process to probation revocation, and the definition of these principles 
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in terms of specific standards which must be met in revocation proceedings. 

By "principles of constitutional due process" we mean ways of thinking 

about restraints on government action in dealing with individuals. Some 

of thes~ principles are of particular concern with regard to actions taken 

by government, state or federal, to deprive the individual of certain 

legal rights or benefits, or to impose on the individual certain legal 

duties or hardships. They include principles of fairness of treatment of 

the individual by the government, notice to the individual of the subject 

of the governmental action, the requirement of an impartial, truth-seeking 

hearing to determine tre rights and loss of rights of the individual, and 

the right to assistance of counsel. 

An important early case suggesting that principles of due process 

might apply to probation revocation is Burns v United States, decided by 

the Supreme:, Court in 1932." There the Court went slightly beyond the 

traditional view of probation as a matter of grace and privilege to observe 

"that the probationer is ent'itled to fai,r treatment, and is not to be made 

the victim of whim or caprice." 

The Court eventually held in Mempa v RhSi,12 that due process applied 

to probation revocation, despite the earlier grace-privilege characterization. 

To implement this holding, the court further required not only notice and 

hearing, but the appointment of counsel for '1 ndi gent probationers. 

The holding of the Court, however was stated in such a way 

as to limit its future application to revocation pro€eedings of the particu

lar type presented in the facts of the case. This procedure combined 

revocation with sentencing in the same hearing. 13 Later state cases 

varied in interpreting the right to counsel holdings of Mewpa, based 

on whether it was seen to apply only in probation revocation proceedings 

involving deferred sentencing,l4 or in all revocation proceedings. 15 



Five years later, the Court held, in the landmark case of Morris~ v. 

Brewer,16 that due process applied to parole revocation. The Court 

reasoned that such revocation involved the loss of liberty of the parolee 

calling for protection from arbitrary government action. To implement 

this holding, the Court stated that the "minimum requirements of due 

process" of a parole revocation proceeding included the elements of: 

lI(q) wrEt,;n notice of the claimed violations of [probation or] 
par~le; (b) disclosure to the [probationer or] parolee of evidence 
against him; (c) opportunity to be heard in person and to present 
witnesses and documentary evidence; Cd) the right to confront 
and cross-examine adverse witnesses (unless the hearing officer 
specifically finds good cause for not allowing confrontation); 
(e) a 'neutral and detached' hearing body such as a traditional 
parole board, members of which need not be judicial officers or 
lawyers; and (f) a written statement by the factfinder~· as to the 
evidence relied on and reasons for revoking [probation or] parole." l7 

The court in People v Vickers, a state case following Morrisey, and 

involving probation instead of parole, began with the premise that for 

purposes of due process, probation and parole proceedings are identicai. 

The Court reasoned that both require the same level of standards of 

minimal due process safeguards. The court specifically held that a 

summary termination of probationary status in the case of an absconding 

probationer comports with due process requirements if he is accorded a 

hearing which conforms to Morrissey standards after being taken into 

custody.18 The Vi ckers court further held that an additi ona 1 procedural 

element, although not stated in Morri5~y,is the right to retained 

(i.e., private) or court-appointed counse1 at probation revocation 

proceedi ngs. 19 

In Gagnon v Scarpelli,20 the Supreme Court addressed, among other 

issues, 21 whether there is a due process right to appointed counsel at 

the probation revocation hearing. As mentioneQ above, the Court in 

~orri??ey left open th.e question of~unsel in its discussion of 
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the procedural elements required for revocation of probation comporting 

with due process. 

The Court's analysis of the need for counsel at revocation proceedings 

found that in some cases of revocat1on proceedings 'the pl'ooati'oner's or 

parolee's version of a disputed issued can fairly be represented only 

by a trained advocate. But due process is not so rigid as to require that 

the significant interests in informality, flexibility, and economy must 

always be 5acrificed~22 The Court concluded that the right to counsel at 

revocation proceedings could be determined on a case by case basis by the 

appellate courts. 23 Thi£ determination is influenced by the fact that 

the probationer (or parolee) requests for counsel for the purpose of 

presenting his claim that he has not committed the alleged violation of 

conditions, or that even if violation is matter of public records or is 

uncontested, there 2.!'e sl.l.bstantial reasons which justified the violation 

and make revocation inappropriate, and that the reasons are difficult 

to present. An additional factor to be considered is whether the 

probationer appears to be capable of speaking effectively for himself. 

Significantly, cases subsequent to Gagnon v Scarpelli have gone further 

in holding that counsel is required in a broader range of CirCLi'r;1stances, 

such as where the state statut~ allows for retained counsel at revocation. 24 

2. The Statutory Matrix of Revocation Procedures 

In one of the relatively few areas of probation which the Court 

has spoken on, procedural dure process, it has established a set of 

specific procedural elements designed to safeguard the ind~vidual rights 

of probationer. In this way the Morrisey and Gaonon decisions may be seen 
. 

to hold essent i ally th.e canst; tut i ona 1 due process manda tes that pro= 

bation and parole revocation proceedi"ngs mus.t contai,n, regardless 

of statute, the following elements: notice of charges; for charges; 
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formal hearing, a qualified right to counsel; record of the grounds 

for decisions; and the right to appeal from the decision to revoke. 

The American Bar Association Standards Relating to Probation, 

1970, recommend that revocation be accompanied by procedure similar to 

the elements required by Morrisey and Gagnon decisions. The relevant 

section states: 

5.4 Nature of revocation proceedings. 
(a) The court should not revoke probation without an open 

court proceeding attended by the following incidents: 
(i) a prior written notice of the alleged violation; 
(ii) representation by retained or appointed counsel; and 
(iii) where the violation is contested, establishment of 
the violation by the government by a preponderance of the 
evidence. 

Sentence should be imposed following a revocation by counsel 
to the same procedures as are applicable to original sentencing 
proceedings. 
(b) The government is entitled to be represented by counsel in 

a contested revocation proceeding. 
(c) As in the case of all other proceedings, in open court, 

a record of the revocation proceeding should be made 
and preserved in such manner that it can be transcribed 
as needed. 

(d) An order revoking probation should be appea1able after 
the offender has been resentenced. 25 

The statutes of at least six states closely follow the complete 

examination of procedural elements set out in the Morrisey and Gagnon 

decisions and under the A.B.A. Probation Standards. 26 A larger number 

of states, however, expressly set out by statute a lesser number of 

these elements. The statutes of at least eleven jurisdictions enumerate 

h . t ft' d h . d t' f 1 27 t e requlremen 0 no lce an earlng an mayor may no specl y counse . 

The federal probation statute states, for example, that the court may 

not revoke unless it holds a IIhearing at which the defendant shall be 

present and apprised of the grounds on which" revocation is alleged. 28 

A summary or informal hearing is all that appears in the statutes 

of approximataly eight states, while the statutes of approximately four 

states29 make notice and hearing optional, or fail altogether to mention 

these or any other procedural elements. The limited specification of 
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procedure under these statutes present legal problems to the extent that 

the appellate court decisions of these states have failed to imply the 

Morrisey and Gagnon requirements from these statutes. An example of this 

sort of judicial interpretation is found in the section on notice, beiow. 

3. Right to Notice 

The majority of states have statutes specifically requiring that 

the defendant be informed of the grounds for revocation of probation. 

For example, befot"e probation may be revoked in North Carolina, the 

officer must tell the defendant that he intends to request the court to 

revoke the probation, and he must set forth in writing the grounds for 

his actions. Similarly, the Kentucky and Nebraska statutes require that 

the defendant be given written notice of the grounds of revocation. 

In statutes such as that of New York, the procedure is more 

detailed. There, the court must file a statement outlining the conditions 

violated, and a "reasonable description of the time, place and manner 

in which the violation occurred." At the revocation hearings the defendant 

is entitled to be advised of the contents of the statement, and be 

furnished with a copy thereof. 

Despite requirements of the Mempa and Gagnon decisions, notice is 

denied according to the language of statutes of at least four states: 

Alabama, Georgia, Iowa and Minnesota. 

In Iowa, however, the statute must be read in light of the state 

appe11ate decisions subsequent to these due process holdings. Although 

the statute states that "[aJ suspension of sentence by the court as herein 

provided may be revoked at any time, without notice, by the court or judge, 

and the defendant committed in obedience'.to such. judgement, ,,30 the Iowa 

court in Horstman v. Sta~e~lhe1d that it is no 10nger permissible to 

revoke probation or parole without notice. 
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The Minnesota statute is unique in that notification is not required 

until immediately after the probation is revoked and the defendant is taken 

into custody. After such proceedings, if the defendant challenges the 

grounds for revocation, he is entitled to a summary hearing with representa

ti on by counsel. 

4. Right to Hearing 

The majority of the states and the federal statute expressly 

require a hearing on the issue of revocation. The Nebraska statute 

is representative of statutes providing for hearing the procedure stated 

requires "a hearing upon proper notice where the violation of probation 

is established by clear and convincing evidence." Further, lithe proba

tioner shall have the right to hear and controvert evidence against 
32 him, to offer evidence in his defense, and to 'o~ represented by counsel. II 

Similar provisions for hearing are found in, for example, the statutes 

of Hawaii, Illinois, Indiana and the federal probation system. 33 

This type of provision is generally interpreted to allow the state 

to establish the violation at the hearing through evidence which would be 

inadmissible in a criminal trial. 34 

Substantially less explicit provisions are found in the statutes of a 

minority of states, for example, Pennsylvania and Texas. The Pennsylvania 

law merely sta~=s that a probationer who has been arrested for the a:leged 

violation of conditions, "shall be brought before the court which 

released him or her on probation, which court whereupon pronounces sentence 

upon such defendant." 35 

The Texas statute requires the probationer to be brought before the 

court for a hearing without a jury, but no procedure for the hearing 
36 

is specifi ed. 
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A minority of statutes lack the requirement for a revocation hearing. 

In those states, such as Washington, this element is required as a matter 

of federal or 'state constitutional law, as described in the preceeding 

section. 31 

5. Ri ght to Counse 1 

The statutory provisions for right to counsel at revocation 

proceed; ngs 'lary among the states, although these provi si ons may be 

divided into two general classes. In the first, the statute provides 

for counsel as a mandatory procedural element of revocation, and does not 

specify circumstances in which counsel may not be required. The Hawai; 

statute, for example, states the unqualified "right to be represented 

by counsel." 38 

The statutes in the other class generally either do not provide for 

counsel, as in the case of Missouri, or state express criteria for 

appointment which follow those established under the Gagnon v. Scarpelli 

decision. These criteria have been discussed previously in section 118,1." 

(It should be noted that the practice of many of the courts in states without 

a statutory provisions is to routinely appoint counsel rather than inquire 

into the circumstance~ of every probationer in order to apply the Gagnon 

cr; ter; a). 

6. Right to Appeal 

The order of revocation made by the court may be appealed by 

the probat'ioner under statutes specifying this right. 39 For example, 

the statutes of Georgia, Illinois, New York, Tennessee, and Texas, 

among others, provide for the right to appeal from the revocation of 

probation. 

A minority of states specifically deny the right to review by an 
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appellate court. The Missouri statute, for example, states that the 

action of any court in granting, denying, revoking, altering, extending 

or terminating any order placing a defendant upon probation or parole is 

not subject to review by any appellate court. 40 

Provisions such as this one have been avoided by some state courts, 

which have allowed limited review of revocation orders on appeal or by 

writ of habeas corpus. 

C. Consequ€nces of Revocation 

Where a hearing has been held and the determination made that a 

violation of probation conditions has occured, the court in a majority 

of jurisdictions is provided with a number of dispositions in addition 

to revocation. These commonly found alternatives are: 

(1) continuation of the term; 

(2) extension of the term; 

(3) modification of the conditions of probation. 

ABA Standard 5.l(b) recommends such a system of possible alternatives 

to revocation. The Commentary to this Standard,in explaining the rationale 

underlying this system, states: lithe fact that a violation of condition 

is a permissible basis for revocation does not support the idea that 

revocation should necessarily or automatically follow the establishment 

of a vi alation. 1141 

A primary distinction made largely through case law is that 

between violations which are themselves new criminal offenses, and so-

called "technical violations," which do not involve new crimes. It is 

the majority view of the courts of the various jurisdictions that either 

form of violation generally constitutes sufficient grounds for revocation. 42 

The limitation on revocation 'in every case is that it must not be arbitrary 

or based on conditions which are so unreasonably indefinite in their 

terms as to preclude notice to the probationer of their content. 43 
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A significant body of case law supports the view that technical vio

lations are notalways sufficient to justify revocation. For example, 

in Swan v. State,44 the court held that if the probationer's conduct 

which is alleged to be in violation of conditions is seen to be reason-

able, or does not amount to a serious criminal offense, revocation may 

be inappropriate and subject to reversal by the reviewing court. 

One of the statutory grounds for revocation which appears more 

controversial than others is the failure of the probationer to follow 

the course of medical, psychiatric, drug addi~tion, or other professional 

treatment prescribed as conditions of probation. This provision appears 

in the statutes of ten states. 45 The language of the Indiana itatute is 

representative ofth~se provisions: "Failure of an individual placed on 

probation and under the medical supervision of the department to observe 

the requirements set down by the department shall be considered a probation 

violation. Such failure shall be reported by the department to the 

probation officer in charge of the individual and treated in accordance 

wi th probati on regul ati rJns. 1146 The Massachusetts statute is even more 

vague in describing the circumstances constituting violation. It provides 

that i f thf~ probati oner "does not cooperate wi th the admi ni strator or 

the probation officer, or does not conduct himself in accordance with the 

order or conditions of his probation, the .•. court ... may consider such 

conduct as a breach of probation. w47 

These statutes, which establish a form of technical violation, 

appear questionable under the case law mentioned earlier. requiring that 

grounds for revocation be clearly stated to afford notice to the probationer 

and protection from arbitrary revocation. 
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D. Implications for the PY'obation System of Revocation Procedural Safeguards 

By requiring under la\tl the full panoply of procedural due process elements 

notice, hearing, right to counsel, right to appea1 -- the truth-seeking func

tion of the revocation proceeding may generally be performed so that, at a 

minimum, probationers who are innocent of the violations charged will not have 

their probation revoked or extended because of misinformed or arbitrary action 

by the state. 

In additi on to pre'venting harm to the i nd; vi dua 1 probationer from thi s 

form of injustice, another significant effect of procedural safeguards appears 

to be that they function as a brake on the removal of probationers from the 

programs of treatment and counselling delivered by the probation system. This 

follows from the deliberative nature of these procedures: they require not 

only the adherence to certain forms, but also demand that the court treat each 

probationer as an individual who required not only a fair hearing but an out

come which is reasoned and appropriate to the circumstances. 48 

Significantly, even when the question of guilt has been fairly and accu

rately established, the disposition which appears most advisable to the court 

will not be obvious. Through the thoughtful presentation and testing, by 

counsel, of evidence which bears on the question of, for example, whether 

the probationer has derived benefit from a treatment program, the court may 

be able to decide on an alternative outcome to revocation which will allow 

the probationer to continue with treatment. 

An important method to implement this deliberative process is the re

quirement that there be a record made of the revocation proceedings which must 

contain the ground and reasons for the court's findings on the questions of 

guilt and, in cases where guilt is determined, the appropriate disposition 

of the probationer's case. 
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This record may be seen to perform two major functions. First, a 

record for review by the appellate court is made, in case the probationer 

who has been revoked or who otherwise disagrees with the outcome of the 

hearing decides to appeal. Secondly, the record is available for use by 

the case officer and the court during the entire period the probationer 

remains within the probation system. Since a probationer may have more 

than one revocation proceeding initiated and conducted during this time, 

a documentary hi story of the facts and determ i nat; ons of earl i er proceedi'ngs 

may be kept for use by the officer to better provide him with supervision 

and treatment, as well as for use in subsequent revocation proceedings. 
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FOOTNOTES 

1. These are the fifty states, District of Columbia and the federal system. 

2. 18 Uni ted States Code ~ 3651. 

I 
I 
I 

3. See, ~,. Idaho Code § 20.222;,Smith-Hurd Illinois Annotated Statutes ch. II 
38, §iT7.3a; l'4aine Revised Statutes title 34, § 1632; McKinney's New 
York Penal Law § 410.50 (4); Page's Ohio Revised Code Annotated § 2951.08 I 
Oregon Revised Statutes § 144.350. 

4. Revised Statutes of Nebraska § 2266(1). 

5. Id. § 2266(2) I 
6. Id. § 2266(3) 

7. Id. § 2266(4) 

8. McKinney's New York Penal Law § 410.30. 

9. Id. 

10. Page's Ohio Revised Code Annotated § 2951.09. 

I 
I 
I 

11. 287 U.S. 216 (1932); see also United States v Maisel, 26 F.2d 275 (S.D. I 
Texas 1928); but see ESCoe-v-Zerbst, 295 U.S. 490 (1975) (probation 
viewed as matter ~grace, clemency or privilege). 

12. 

13. 

389 U.S. 128 (1967); cf. Ex parte Levi, 39 Cal. 2d 41,244 P 2d 403 (1952). II 
Id. 

14. See, ~., State v Allen, 235 A.2d 529 (t~e. 1967). Skidgell v State, 
264 A.2d 8 (Me. 1970). 

15. See, ~., state v. Seymour, 98 N.J. Super .. 526, 237 A.2d 900 (1968); 
Herrington v. State t 207 So.2d 323 (Fla. 1968). Lester v Foster, 207 
Ga. 596, 63 S.E.2d 402 (1951). 

16. 408 U.S. 471 (1972) 

17. lQ. at 489; see also text at note 25, infra. 

18. People v Vickers, 25 Cal App. 3d 1080, 102 Cal. Cptr. 418 (1972); see also 
People v Nelson, 25 App. 3d 1075, 102 Cal. Rptr. 416 (1972); Pe9ple v 
Sweeden, 116 Cal. App. 2d 891, 254 p. 2d 899 (1953). 

19. rd. 

20. 411 U.S. 778 (1973) 
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I 
I 
I 
I 
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21. The court held, early in the Gagnon opinion, that the revocation hearing 
requirements specified in Morrisey applied equally to probation revocation 
proceedings. 

22. Id. 

23. The Gagnon Court also distinguished the right to counsel rule announced 
in the earlier landmark decision, Gideon v. Wainwright, 372 U.S. 335 
(1963). ,-

24. See Lane v. Attorney General, 477 F.2d 847 (5th Cir. 1973); see also 
Cottle v. Wainwright, 477 F.2d 269 (5th Cir. 1973). 

25. See ~.S., Arkansas Statutes Annotated § 41-1209. 

26. Arkansas, Kansas, Maine, New York, North Carolina, and Vermont. 

27. California, Colorado, Connecticut, District of Columbia, Florida, 
Hawaii, Indiana, Kentucky, Nebraska, Tennessee and Wyoming are examples 
of states using this provision. 

28. 18 United States Code § 3651. 

29. Alabama, Georgia, Iowa, Washington. 

II 30. Iowa Revised Code § 247.26 

I 
I 
I 
I 
I 
I 
I 
I 
I 

31. 210 N.W. 2d 427 (Iowa 1973); but see Cole v. Holliday, 171 N.W. 2d 603 
(Iowa 1969). - ---

32. Nebraska Statutes § 29-2267. 

33. Hawaii Penal Code § 706-627; Smith-Hurd Il1inois§Statutes ch. 38, § 117-3; 
Indiana Code 9 9-22l1(d); 18 United States Code 3651 et. ~. 

34. See, ~.S., State v. Kartman, 192 Neb. 803, 224 N.W. 2d 753 (1971). 

35. Purdon's Pennsylvania Statutes Annotated § 1084. 

36. yernon's Annotated Texas Statutes, Code of Criminal Procedure, Art. 42.13, 
9 8. 

37. See, ~.S., Revised Code of Washington Annotated § 9.95.220. 

38. Hawaii Penal Code § 706-627; see also Indiana Code § 9-2211(d}. 

39. ~e~, ~.S., Vernon's Annotated Texas Code of Criminal Procedure Art. 42.12, 
98. 

40. 

41. 

Vernon's Annotated Mi~souri Statutes § 549.141; see also California 
Penal Code Annotated 9 1203.2. 

See American Bar Association, Standards Relating to Probation, 197Q, Sec., 
5.1(b), p. 58; cf. American Law Institute, Model Penal Code, 1962 S 301.3(2). 
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i. 

I 
42. See, !.~., People v. King 267 Cal, App. 2d 814, 73 Cal. Rptr. 440 (1968), I 

cert. den. 396 U.S. 1028, 90 S.Ct. 576, 24 L. Ed.2d 524 (1970). 

43. See, !.~., In re Solis. 274 Cal.App.2d 344, 78 Cal. Rptr. 919 (1969); 
People v. Root, 192 Cal.App.2d 158, 13 Cal. Pptr. 209 (1969). I 

44. 200 Md. 420, 90 A.2d 690 (1952). 

45. These states are Alabama, Arkansas, Connecticut, Illinois, Indiana, II 
Massachusetts, North Carolina, Ohio, Pennsylvania, and Wyoming. 

46. Indiana Code §16-13-6.1-18; see also Ohio Revised Code §2951.01 (Page). I 
47. Massachusetts General Laws Annotated §49. 

48. See liThe Rights of the Probationer: fT Legal Limbo," 28 University 
of Pittsburgh Law Review 643, 660 (1967) (noting that lias the courts 
come to realize that probation is a tool for rehabilitation and not 
a form of punishment, the probationer is acquiring a stature more con
gruent with the model which he is to emulate -- the law abiding 
citizen.") 
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discussion which follows is limited to the manner in which the court's 

choice of extension, as an alternative to discharge at the end of term, 

is governed by statute. 

Thirdly, the court could decide to discharge the probationer which, 

as previsouly mentioned, has the effects of relieving the probationer of 

continued liability for the original conviction and of providing the oppor

tunity for restoration of statutory civil rights. This latter consequence 

is examined in depth in section XII. 

As between discharge and extension, the court's decision in nearly 

every state and federal jurisdiction will be governed by statute. The first 

impact of statutes on the outcome of the termination of the term of probation 

is a general one, and occurs whenever the statute regulating probation 

expresses a maximum term of probation. Whenever the probationer has served 

this period, the court may not extend it, and is instead required to dis

charge him. 

A more complex situation is presented when the probationer has served 

out his term in less time than the statutory maximum, and the court must 

decide what to do at the end of the imposed term. The availability of 

extension as an option, and the procedures which the court follows in deciding 

whether to discharge at the end of the term, are matter's governed by state 

and federal statute. 

These statutes may be grouped into two broad classes, depending on the 

type and extent of instructions given to the court regarding this decision. 

The first class of statutes provides for mandatory discharge at the end of 

the term; the second class allows the court some degree of discretion, 

depending 0n the provisions of the particular statute, as discussed below: 
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Class 1 

The statutes in this class provide that when the term of probation is 

uninterrupted by revocation, and thE~ period of probation imposed by the 

court expires, the court must discharge the probationer. In this way, the 

exercise of the power to extend, which may be provided for by separate 

statutory provision, is clearly incompatible with the requirement of dis

charge. 

An example of this is found in the Illinois statute, which states that 

tI[u]pon the expi rati on or tenninati on of the period of probati on ... the court 

shall enter an order discharging the offender. til No discretion is allowed 

the court to extend, once the end of the term is reached without interruption 

by revocation procedures. 

Similarly, the Missouri statute provides that tI[wJhen a defendant has 

completed the term of pr~bation prescribed by the court, if the original 

order of probation has not been amended, modified, extended, or rlavoked by 

the court, he shall automatically be absolutely discharged from the proba

tion. 1I2 

The present class of statutes expressly requires discharge, and exten

sion is a permissible outcome only when procedures outlined by statute for 

requesting extension (or revocation) by the court have, by affirmative action, 

been initiated by the probation officer during the term. 

The American Bar Association, in Standards Relating to Probation, 1970,3 

recommends that probation should automatically terminate upon the successful 

completion of the term set by the court at the time of sentencing. It;s 

unclear from this provision, however, which conduct, short of revocation pro

ceedings, precludes a finding by the court of tlsuccessful completion. tI Since 
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presumably this finding is the prerequisite for discharge, the absence of 

criteria or guidelines in this provision means that it does not appreciably 

differ in e.ffect from statutes containing language allowing the court broad 

discretion to extend or discharge. These statutes comprise the second class 

of statutes regulating probation which are discussed below. 

The majority of statutes allow the court, at the end of the term, discretion 

whether to' terminate or extend. This class consists of two groups of statutes 

differing in the degree to which guidelines for the exercise of this discretion 

are specified. One group of statutes provides for the probation officer to 

report on the conduct of the probationer during the term, and that the court 

may decide based on this information. 4 

The second group of statutes typically provides for d'ischarge when lIit ;s 

the judgment of the court that the person on probation has satisfactorilY met 

the conditions of his probation. IIS The criteria used in determining whether 

there is satisfQctory completion is unspecified, and apparently includes the 

testimony or records of the probation service which indicate the quality of the 

probationer's conduct. 

A related group of statutes generally provides that "/ulpon fulfillment 

of the terms and conditions of probation, the court shall discharge" the 

probationer. 6 It is not completely clear from this language whether the 

~tatute is intended to operate only at the end of the term, or may be applied 

at any time during the term (and in the absence of revocation proceedings). 

B. Early Di?charge 

In many cases when it appears that a probationer serving his term 

would derive no further benefits from continued supervision and treatment 

services, the interests of society and the probationer may be better served 

by termination of probation prior to the end of the term imposed by the court. 
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For this purpose the statutes of virtually every jurisdiction provide the 

court with the option of early discharge. Presumably, these statutes not only 

govern, but enable, the exercise of this option, since it is not clear whether 

the authority for early discharge. may be implied in law. 7 

The state and federal statutes providing for early discharge may be 

grouped into two wide classes. The first class of statutes sets out criteria 

or procedures which, in varying degrees of specificity, govern the use of 

early discharge. The second class desct'ibed below lacks such statutory guide

lines, and leaves open the circumstances in which early discharge may be granted. 

Class I 

The statlltes belonging to this class contain either substantive guidelines 

or procedural forms for the exercise of jud'icial discretion to terminate proba

tion prior to the end of the term. 

There are twenty-four states which regulate the use of early discharge 

through statutory criteria. S For example, Ohio provides that lI[wJhen the ends 

of justice will be served, and the good conduct of the ... [probationer] so warrants 

it, the judge ... may tenninate the period of probation. llg Similarly, the West 
1 
i, 

Virginia statute allows discharge when lithe probationer has satisfactorily 

complied with all the conditions of his probation, and it appears to the court 

that it is no longer necessary to continue his supervision, the court may dis

charge him. 1I10 

A smaller group of statutes within this class establish procedures to 

be followed by the court and probation agency relating to early termination. 

Virginia, for example, requires that the court may increase or decr~ase the 

period of pr?bation, but only after a hearing. 1l 
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The statutes of at least four states provide that the probation officer 

may petition the court for early discharge of the probationer.12 Similarly, 

two states require the report of the probation officer before discharge may 

be ordered. 13 

Class 2 

In approximately eighteen junisdictions, the statute allows for early 

termination without stating guidelines or procedures for the court to follow 

in deciding when to take this action. 14 

Neither the Model Penal Code15 nor the Standard Probation and Parole Act16 

contain criteria for early termination. The American Bar Association~ in its 

Standards Relating to Probation, recorTiTlends that termination should be allowed 

when the probationer displays "good adjustment •.. [such] that further supervision 

;s no longer necessary. ,,17 

Although both Class 1 and Class 2 above allow the court discretionary use 

of early termination, a separate group of statutes establishes a mandatory pro

cedure under which the court must review the probationer's case to determine 

whether there should be early discharge. This determination, however, remains 

discretionary to the extent of the statutes discussed above. 

The North Carolina statute illustrates this procedure. It imposes on the 

probation officer the duty to bring the probationers before the court after three 

years of the term have been served, and that the "court shall review the proba

tioner's case file and determine whether he should be released from probation. 18 

At least five other jurisdictions have similar prov;s;ons~gw;th some describing 

the time required to establish the right to review in terms of a given fraction 

of the total period imposed (e.g., one third of term, in Texas statute). 
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C. ~opact of Dtscharge Provisions on the Delivery and Administration 
of Probation Service 

The direct legal consequence of discharge is that it may lead to the 

restoration of civil rights of the probationer. In view of the importance of 

this, the procedures for obtaining an order of discharge should not be lengthy 

and technical to the extent that undereducated or less sophisticated probationers~ 

who cannot afford legal assistance, are unable to comprehend and follow the 

required steps. Probably, the clearest procedure is to provide for automatic 

discharge upon expiration of the term imposed by the court. 

In a similar way, the degree of restrictiveness placed on procedure for 

early discharge determines to a large extent the flexibility of probation as 

a rehabilitative device. 

For example, the trial court generally has only the information contained 

in the presentence report to draw on at sentencing. After a period of probation 

is served, it may come to light that the probationer has made a satisfactory 

adjustment to his home or community in a shorter time than the sentencing 

information had indicated. Continuation of supervision of a person who has 

begun to lead a constructive and law-abiding life may present a number of 

problems. One of the problems which is foreseeable involved with unnecessary 

continuation is the effect it may have of undercutting the probationer's 

attempts to acheive a measure of self-worth, and to disassociate from persons 

representing, and sanctions threatened by, the corrections system. By pro

viding a certain and simple means of early discharge, the probation system 

can attain the flexibility needed to provide a more individualized treatment 

of problation. 

A closely related impact of less restrictive early discharge provisions 

is to provide the probationer with the incentive to conform his behavior to 

-288-



the conditions imposed by the court and to the requirements of the law. 

When early discharge is essentially a reward which may be achieved through 

the certain conduct, such as compliance with conditions, then a new model of 

probation-directed rehabilitation may be implemented. The relationship between 

the probationer and officer may then be seen to more clearly resemble a per

formance contract in which the probationer agrees to follow conditions, obey 

the law, and cooperate with the professional workers who attempt to help him 

develop as a person. The probation officer, in return, is able to provide, 

through the early discharge provision, a means for positive reinforcement of 

this behavior, after a given period of probation is served. 

One procedure implementing this model is to provide for periodic (e.g., 

annual) review' of the probationer's case to determine the applicability of 

early discharge. Notification to the probationer at the commencement of. the 

term, and fair and reasonable exercise of early discharge as an outcome of 

favorable review, would appear to contribute to the positive reinforcement model 

of probation sanctions. In the absence of statute, the court should have a 

policy of periodic review of probation terms, with a view towards selection 

of probationers for discharge. 

Availability and systematic use of ear1y discharge provisions also has 

impacts on the administration of probation. For one thing, early term;r~tion 

tends to reduce caseload sizes, and at the same time, tends to increase the 

proportion of probationers requiring relatively intensive supervision. This 

indicates the need for the reallocation of resources to more effectively support 

the application of early discharge as a rehabilitative device, as d'iscussed 

earlier. The reduction in caseload size through the appropriate use of early 

discharge allows a more favorable officer-client ratio without significantly 
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increasing the risk of harm to society. With careful administrative planning 

and direction, this could lead to the development of more specialized types 

of caseloads, and the increase generally of effectiveness in the delivery 

of professional services. 

A further complication arising from the application of early termination 

by means of a system of periodic review by the court is that specialized admin

istrative procedure is indicated to implement this system. The probation agency 

would assume an expanded investigatory and supervisory role in order to provide 

the reviewing court with meaningful recommendations relative to early discharge. 
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FOOTNOTES 

Smith-Hurd Illinois Annotated Statutes, sec. 1005-6-2(d). 

Vernan's Annotated Missouri Statutes, sec. 549.111 (1); see also Alaska 
Statutes, sec. 12.55.085(d); Florida Statutes Annotated-:-5ec:-948.04(2) 
(prov'ides that the Florida Probation and Parole Commission may discharge 
the probationer prior to end of term, with notice given to court; this 
is a unique feature of the statute); Kentucky Revised Statutes, sec. 
533. O:W (3) • 

American Bar Association, Standards Relating to Probation, 1970, 
sec. 4.1 ,'Satisfactory Completion of Probation Term, p. 52. 

See, ~, West Virginia Code, sec. 62-12-11. 

See, ~, General Statutes of North CaY'ol ina, sec. 15-200; North Dakota 
Century Code, sec. 12-53-12; Purdon's Pennsylvania Statutes Annotated, 
sec. 1056; Code of Laws of South Carolina, sec. 55-594. 

Annotated Code of Maryland, tit. 27, sec. 641 (c); see also Code of 
Virginia, sec. 18.2-250. ---

In -a-tl~as-t -two sfates~- Mrchfgan --and _Mqr!1~;a ~ - the--sta-tute--doesnot __ _ 
expressly provide for J:he ea..rly te~l!1i~atioi!_of .probatjon. 

These states are: Alabama, Alaska, Arizona, California, Connecticut, 
Florida, Georgia, Idaho, Illinois, Maine, Missouri, New Jersey, North 
Carolina, North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, 
South Dakota, Utah, Vermont, Washington, West Virginia, and Wisconsin. 

Ohio Revised Code Annotated, sec. 2951.09 (Page); see also Arizona 
Revised Statutes Annotated, sec. l3-1657(d); North-oakota Century 
Code, sec. 12-53-17; Washington Revised Code Annotated, sec. 9.95.230. 

West Virginia Code, sec. 62-12-11; see also North Carolina General 
Statutes, sec. 15-200; Wisconsin Statutes Annotated, sec. 57.03(2). 

Code of Viroinia. sec. 19.2-304; see also Connecticut General Statutes 
Annotated, sec. 54-113. ---

These states are: California, Colorado, Nebraska and New Hampshire. 

I.e., Michigan and New Jersey. See,~, New Jersey Statutes 
Annotated, sec. 2A.168-4. 

These jurisdictions are: Arkansas, Delaware, District of Columbia, 
Indiana, Kansas, Kentucky, Massachusetts, Minnesota, Mississippi, 
Nebraska, New Hampshire, New Mexico, Oklahoma, Rhode Island, Tennessee, 
Virginia, Wyoming and the federal system. 
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15. American Law Institute, Model Penal Code, 1962. 

16. National Council on Crime and Delinquency, Standard Probation and Parole 
Act, 1973. 

17. American Bar Association, Standards Relating to Probation, 1970, sec. 4.2, 
IIEarly Tennination", p. 53. 

18. General Statutes of North Carolina, sec. 15-205.1. 

19. California, New York, Texas, Wisconsin, and the federal probation system 
utilize similar statutory provisions. 
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XII. RESTORATION OF CIVIL RIGHTS AND 
REMOVAL OF DISABILITIES 

A. Loss of Civil Rights Upon Conviction 

All but five states and the Federal government l have enacted legis

lation with specific provisions depriving the convicted offender of various 

rights and privileges upon conviction. 2 Specific deprivations may be 

contingent on only certain crimes. A suspended judgment or sentence may 

limit the application of deprivations. 

The disabilities may be grouped in several categories. The right to 

vote and retain public office ;s always lost upon imprisonment, but not 

necessarily when sentence is suspended. 3 Other civil rights which may be 

lost include the right to sue, execute and enforce legal instruments such as 

contracts, as well as the right to serve as a witness or juror. 

Of the "collateral ll disabilities, other than loss of civil rights, which 

may flow from conviction, the most important are the ones of of licensing, 

bonding and employment o~portunity. The fact of conviction may bar persons 

from certain professions or occupations as such; it may also be the worst 

private discrimination against them. 

Domestic rights lost serve to destroy the family, but are usually only 

applied to the imprisoned offender. Conviction may be grounds for divorce 

or for putting children up for adoption; but usually only apply upon imprison

ment. Loss of property rights and insurance, pensions and workman's compensation 

benefits may also follow conviction. 

A major variation and source of confusion in the statutes concerns 

whether the disabilities are contingent upon conviction or on the particular 

sentence. Most statutes are applicable only when the offender has been "con-

victed" of a crime. 4 The confusion lies in determining when the offender acquires 

the status of a convicted person. Some statutes, although a minority, distinguish 
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the consequences of a conviction leading to probation and leading to imprison

ment. IdahoS provides an example of such a state: 

A sentence of imprisonment in a state prison for any time less 
than for life suspends all the civil rights of the person so 
sentenced, and forfeits all public offices and all private trust, 
authority or power during such imprisonment: provided that any 
such person may lawfully exercise all civil rights that are not 
political during any period 'of parole or probation. 

In addition, some courts have held that a suspended sentence or probation 

does not have the effect of deprivation of rights even if the statute pro

vides for their loss upon conviction. 6 

In general, however, where a statute provides otherwise, a person con-

victed and sentenced to probation will lose the same rights and privileges 

as those who are convicted of a similar offense but receiving a different 

disposition. 

B. Restoration of (~vil Righ-ts and Removal of Oisabil ities 

The mechanisms for the restoration of lost civil rights and the 

elimination of the collateral consequences can differ grefttly in method and 

clarity. The provisions for restoration of rights must first state at what 

point the rights can be restored and whether it is a discretionary or mandatory 

procedure. The particular mechanism for removing the disabilities varies in 

that it may be discretionary or mandatory and involve expungement, sealing of 

records or secondary reports invalidating the original conviction. 

One category of states restof"~S some of all civil rights, although 

without necessarily affecting collateral consequences, automatically upon 

completion of sentence and discharge from probation. 7 An example will be 

Oregon8 which states: 

Any person convicted of a felony prior to Auqust 9,1961, and 
subsequently discharged from probation, parole Qr imprisonment 
prior to or after August 9, 1961, is hereby rest?red to his 
political rights. 
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Wisconsin9 (57.078) provides an example of a ge~er~rst~tu-te with_~ore..impact:l0 

"Every person who is convicted of crime obtains a restoration of 
his civil rights by serving out his term of imprisonment, or other-
wise satisfying his sentence. 1I 

Some states speak to the particular disposition whose completion shall re

quire restoration of rights. Idaho" deals with the sentence which "has been 

imposed, but suspended " and states, liThe final dismissal of the case as herein 

provided shall have the effect of restoring the defendant to his civil rights." 

In some cases, the restoration of rights is dependent on circumstances 

of the case. Nevada, for example, provides for restoration after an "honorable 

discharge" from probation. 

Relief from Collateral Consequences of Conviction 

In addition to determining the terms for the restoration of forfeited 

civil and political rights, the statutes of the various jurisdictions govern 

the question of what relief, if any, a probationer who has completed the term 

of probation may receive from other convictions-re1ated disabilities, par

ticularly those affecting licensing and employment opportunity. The mechanisms 

vary, and so does the nature of the relief available. Overall, however, such 

relief is available to the general class of probationers only through the 

exercise of judicial discretion, and not (as is true of the restoration of 

civil and political rights in some jurisdictions) automatically. 

In some jurisdictions, such as Nebraska,12 the court discharging a 

probationer is directed by statute to evaluate the issue of relief from dis

abilities, when petitioned by the probationer. 

The statute states that upon completion and discharge from probation, 

the court issues an order releasing the probationer which restores the 

offender's civil rights. Nebraska goes even one step fUrther by allowing 

the court to petition to set aside and nullify the conviction: 
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(4) the court may grant the offender's petition and issue an order 
setting aside the conviction when in the opinion of the court the 
order will be in the best interest of the offender and consistent 
with the public welfare. Such order shall: 

(a) Nullify the conviction; and 
(b) Remove all civil disabilities and disqualifications 
imposed as a result of the conviction the same as though 
a pardon had been issued. 

This statute also provides for the mandatory restoration of civil rights 

upon discharge: 

the sentencing court shall issue an order releasing the offender 
from probation and such order shall in all felony cases restore the 
offender's civil rights the same as though a pardon had been issued. 

The statute specifies the effects of the removal of disabilities in language 

similar to that of the proposed Federal Criminal Code. 13 

In New York14 a certificate of relief from various disabilities, in-

eluding both the loss of civil rights and collateral consequences of con

viction, may be granted at the court's discretion to an eligible offender. 

In so doing, the court may act on its own motion or on a probationer1s 

or former probationer's request. A recent case describes the certificate's 

effect as: 

The granting of a certificate of relief from disabilities in no 
way eradicates or expunges the underlying conviction. It does 
prevent the mandatory forfeiture of any license, permit, employ
ment or franchise, including the right to register for or vote 
at an election. 15 

North Carolina16 legislation provides an example of a state in which 

the offender (if not over 21 years of age at the time of offense) may apply 

for an order to expunge all records resulting in restoration "to the status 

he occupied before arrest'l. This case would result in a more thorough re

~)val of disabilities and collateral consequences than would the certificate 

found in New York. Kansas17 follows the second example, allowing the offender 

to petition for complete expungement,arid where there is a record of conviction he must, 
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"exhibit good moral character" for five years following his discharge as a 

condition. This statute is not limited to probationers and has the effect of 

restoring their non-offender status. Oregon permits those convicted of a 

misdemeanor, class "Gil felony or violation of a municipal ordinance to petition 

the court to set aside the conviction after three years of good conduct. 

Probation and Deferral of Judgment 

A final judicially-controlled mechanism which can effect the rights 

and privileges of probationers is provided for by those statutes which ailow 

"probation without judgment" or "probation without verdict" for selected 

consenting defendants. Typically, the probationer has been corrmitted to a 

term of supervision without a finding of guilt, or upon a plea of guilty 

which is made subject to subsequent withdrawal in the event that probation 

is successfully completed. The Michigan 18 statute's language is typical: 

Upon fulfillment of the terms and conditions, the court shall 
discharge the person and dismiss the proceedings against him. 
Discharge and dismissal under this section shall be without 
adjudication of guilt and is not a conviction for purposes of 
this section or for purposes of disqualifications or disabilities 
imposed by law upon conviction of a crime, including the additional 
penalties imposed for second or subsequent convictions. 

Maryland19 permits a wider use of deferred judgment, thereby providing 

many probationers with a mechanism for survival of rights. In such a scheme, 

the successful probationer's rights are not restored, but preserved. Both 

during the probation period and subsequently, there are no conviction-linked 

disabilities because no conviction has occurred. In such cases, there may 

still be a need to deal with the arrest record even though the disposition 

has precluded the existence of other debilitating records. The Maryland 

statute states: 

Any public criminal record ;n any such case shall be expunged. 
upon the satisfactory completion of any such period of probation. 
Any expung~d arrest and/or conviction~shall not thereafter be re
garded as an arrest or conviction for purposes of employment, civil 
rights, or any statute or regulation or'license or questionnaire or 
any other public or private purpose. 
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There are some instances in which expungement of the arrest record does not 

immediately follow dismissal of the charges. Illinois law20 permits discretionary 

expungement three years after discharge. 

The use of deferred judgment is entirely discretionary with the court. 

Texas 21 also allows a more general use of deferred judgment as a form of 

probation. North Dakota,22 another state permitting general use of this dis

position, exemplifies this form of discretion: 

The court may in its discretion set aside the verdict of guilty; and 
in either case, the court may dismiss the information or indictment 
against such defendant, who shall then be released from all penalties 
and disabilities resulting from the offense or crime of which he has 
been convicted. 

The procedure of deferred judgment is used most frequently in speci

fically stated cases such as for a first offense, misdemeanor or minor drug 

offense. Illinois, New Jersey, Georgia and South Dakota23 are examples of 

the approximately fifteen states making up this category. 

Removal of disabilities and restoration of rights through this process 

does not necessarily eliminate all collateral consequences of the sentence. 

Unless a statute otherwise provides, the conviction can be considered in 

subsequent criminal action and will preclude the repeated use of a deferred 

judgment on one offender. 24 Some statutes eliminate all collateral conse

quences by specifically addressing them as does Arkansas: 25 

A defendant so discharged may state in any application for employ
ment, license, civil right, or privilege or in any appearance as 
a witness that he has not been convicted of the offense. 

Nature of Relief Available to Restore Rights and Remove Disabilities 

The particular mechanism provided by the state and extent to which it 

can eliminate legal and social collateral consequences of conviction is not 

always specified by the statute. There are many different appl~oaches possible 

including complete expungement of all records, sealing of records, issuing of 
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second reports or notes from court contradicting the conviction, or deferring 

judgment and thereby preventing the compilation of a record. 

Expungement 

Expungement has already been discussed summarily in relation to petitions 

and automatic restoration which indicates that it can follow from the use of 

various mechanisms to ameliorate disabilities. Approximately half the states 

either prohibit the expungement of records or have no statutory provisions on 

the subject. 26 However, in states granting automatic restoration of rights 

upon completion of the sentence or dismissal of charges, the expungement of 

records may be available; where this is so, the probationer is~in effect, 

eligible to have the former conviction (or other judicial action leading to 

probation) nullified. In many states, expungement is possible only after the 

passing of a specified amount of time and a showing of good conduct. Utah, 

I 
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Kansas and Connecticut27 follow this approach. II 
The importance of expungement as a form of relief lies in its extensive 

rehabilitative effect. Tennessee28 offers an explanation of the expungement 

procedure and effects: 

(b) Upon the dismissal of such person and discharge of the pro
ceedings ... such person may apply to the court for an order to 
expunge from all official records (other than the nonpublic records 
to be retained by the court) ... all recordation relating to his 
arrest, indictment or information, trial, finding of guilty, and 
dismissal and discharge pursuant to this section ... The effect of such 
order shall be to restore such person, in the contemplation of the 
law, to the status he occupied before such arrest or indictment 
or information. No person as to whom such order has been entered 
shall be held thereafter under any provision of any law to be guilty 
of perjury or otherwise giving a false statement by reason of his 
failures to recite or acknowledge such arrest, or indictment or 
information, or trial in response to any inquiry made of him for 
any purpose. 

The phrase, II res tore such person, in the contemplation of the law, to the 

status ... before ... arrest ll
, means there is an elimination of legal collateral 
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consequences. A Utah statute29 outlines a hearing procedure for the granting 

of expungement and is among the few which delineates the results of the pro

cedures. 

Although some statutes do refer to expungement specifically, the actual 

procedures and their consequences are not always clear. The following sections 

deal with variations of expungement. 

II Sealing of Record~ 

I 
I 

Few states refer to this particular mechanism for removal of disabili-

ties, although it may be used but not included in statutory law. In Massachusetts 

and North Dakota,30 the sealing of a record has the same effect as annulling 

the conviction. The result is a return of the status prior to conviction and 

II removal of legal and social collateral consequences. 3l Massachusetts 32 lays 

I 
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out these consequences: 

Such sealed records shall not operate to disqualify a person in any 
examination, appointment or application for public service-in the 
service of the commonwealth or of any political subdivision thereof; 
nor shall such sealed records be admissible in evidence or used ;n 
any way in any court proceedings or hearings before any boards or 
commissions, except in imposing sentence in subsequent criminal 
proceedings. 

The records are not actually removed or destroyed, but sealed for the purpose 

of any investigation. Massachusetts states that the commissioner of probation 

may "report that no such record exists" to those who inquire (exceptions are 

given). North Dakota precludes nonpublic records retained by the division 

of criminal investigation from the sealing process. 

North Dakota provides for mandatory sealing upon discharge; however, 

the more detailed statute of Massachusetts requires application for sealing 

only after the passing of ten years without subsequent conviction~ and dis

qualifies some classes of offenders. 

-300-



North Dakota law33 has a limited form of this procedure in that upon 

dismissal of the indictment and release from probation, the clerk of the 

court "shall file all papers". The records are subject to examination by 

authorized court personnel or others with court's permission. The statute 

releases the offender from "all penalties and disabilities resulting from the 

offense or crime" and is stated in language similar to many other jurisdictions 

which do not specify the mechanism for restoration of rights. 

Judicial Certificates Following Discharge 

A few states, notably Alaska"New York and California34 make use of 

judicial certificates which document the individual's release from penalties 

and disabilities. The certificate may be issued or denied at the discretion 

I 
I 
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of the court and usually specifies the rights restored. New York's statute35 II 
implies that the court may control which disabilities are removed: 

5. Any court that has issued a certificate of relief from disabili
ties may at any time issue a new certificate to enlarge the relief 
previously granted •.• 

But the New York certificate does not negate the fact of conviction; it 

merely provides reflief from particular direct and collateral consequences 

of conviction. 

Alaska law36 states: 

(c) Upon the discharge by the court without imposition of sentence, 
the court may set aside the conviction and issue to the person a 
certificate to that effect. 

This may imply that the certificate would act as a secondary report filed in 

contradiction to the original conviction record. Such a procedure is not 

actually expungement since the original records remain available with only 

the certificate to nullify the conviction. 

Executive Clemency 

In jurisdictions where no provision is made by statute for the pro

vision of judicial or administrative relief from forfeitures of civil rights 
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or the collateral consequences of conviction, the probationer, like other 

convicted persons) must rely upon executive clemency. All states, and the 

federal government, recognize a discretionary executive pardoning power, and 

a pardon, where granted, will permit the pardoned person to avoid the full 

range of conviction-related disabilities. In some jurisdictions, statutes 

further describe a role for the judici~ry with respect to the probationer 

seeking relief by way of executive clemency. 

New Mexico,37 for example, provides that after completion of the period 

of suspension, the offender is entitled to a certificate which he can present 

to the governor so as to be considered for a pardon. Iowa 38 requires in 

felony cases that the court forward to the governor a recommendation for or 

against restoration of citizenship rights. In general, the pardon only 

supplements statutes and does not play the major role in removal of disabili

ties. The extent of aid provided by the pardon is also unclear. 

C. Implications of Civil Disabilities and Rights Statutes for the 
Probation System 

The effectiveness of statutes restoring civil rights and removing 

disabilities directly affects the successful rehabilitation of the probationer. 

Significantly, these statutes generally do not provide for affirmative action 

to aid the probationer who is attempting to overcome the broad range of 

social and employment disabilities posed by a conviction. 

For example~ a certificate of rehabilitation generally only restores 

political rights and will not prohibit a prospective employer or a licensing 

agency from considering the conviction when making their decision. Affirmative 

action legislation supplementing expungement and other statutes appear needed 

in order to substantially reduce such disabilities under existing types of 

statutes. 

-302-



An attempt to address these problems is made by those states whtch 

allow the ex-probationer to make a sworn statement that he nas never been 

convicted, upon the expungement of his record following dismissal of the 

charges. The National Counci.l on Cri.me and Delinquency Act39 supports 

this approach: In any application ~or employment, license, or other 

civil right or privilege, or any appearance as a witness, a person may 

be questioned about previous criminal record only in languag~ such as 

the following: "Have you ever been arrested for or convicted of a crime 

which has not been annulled by a cO~.jrt?" It is the view of the NCCD 

that the Act would produce wider and more uniform use of the power to 

expunge, while allowing for the flexibility of discretion in individual 

cases. 40 

Even if the s~atute effectively eliminates the legal collateral 

consequences of conviction, the social consequences remain in the form 

of the public stigma attached to persons convicted of crimes. Actual 

destruction of the criminal record,4l as well as the legal right on the 

part of ex-offenders to claim the absence of a criminal conviction may 

substantially reduce these negative effects. One approach to this 

problem, in the absence of affirmative action legislation, is creation 

of better public awareness of the problems encountered by ex-offenders 

in readjusting to community life and reestablishing themselves as self

supporting individuals. Programs advocating employment of ex-offenders 

should be encouraged in those jurisdictions which do not pennit 

annu1ment of the conviction. 

Some jurisdictions have taken the approach of a statutory policy 

of not excluding those with criminal records from employment. New 

Jersey42 provides for discretionary employment with concern for the 
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welfare of society. Florida and Washington also have statutes which only 

permit denial of employment and occupational licenses of those convicted of 

offenses "closely related to the job or license being sought."43 Hawaii law44 

provides the farthest reaching legislation in this area. As well as removing 

public and licensed employment restrictions based on criminal recor'd, Hawaii 

has also prohibited discrimination in private employment. Executive orders 

can also be used to encourage employment of ex-offenders. The New York 

City Commission on Human Rights has declared the denial of employment on 

account of a criminal conviction to be unlawful, discriminatory practice. 45 

Discretion must remain in this issue, however, for cases in which the offense 

may have been related to the type of employment. 

An indirect social consequence is the loss of "good moral character" 

which may be included as a qualification in certain applications for 

positions or licenses. A few stat~s provide for restoration of good moral 

character upon a showing of the individual's rehabilitation and good conduct. 

The certificates issued in New York, California and Alaska46 serve as proof 

of good conduct. Recovery of this status should be available for all those 

who qualify. 

A major fault of most civil rights and disabilities legislation 

is that the procedure for ~xpunging the conviction, restoring rights or 

removing disabilities may depend on the affirmative action of the offender. 

He may not avail himself of this right to petition due to ignorance of the 

right or legal procedure for application, or fear of embarrassment by the 

investigation. Most offenders will not initiate the procedures which will 

restore his good character or free him of disabilities. 47 

The purpose of probation is undoubtedly hindered by disabilities and 

loss of civil rights. The automatic removal of rights is contradictory 
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to attempts to individualize sentences. The civil disabilities only serve 

to reinforce society's notion that all offenders are outcasts to be 

mistrusted. The knowledge of the stigmatizing effect of conviction only 

discourages the ex-offender from participating in society and striving 

for job opportunities. He is cut off from a "full socialization into 

the 1 aw-abi di ng communi ty. 1148 

There must be uniformity among the laws of the states in the treatment 

of disabilities and civil rights so as to aid in the rehabilitation of 

offenders. The ABA standards on probation for methods IIby which the 

collateral effects of a criminal record can be avoided or mitigated following 

the successful completion of a term on probation and during its service ,!49 

(Standard 4.3) The disabilities and restrictions should be limited to those 

required to protect the public. The NCCD adovcates annullment of convic

tion and restoration of all civil rights "when in the opinion of the court 

the order would assist in rehabilitation and be consistent with the public 

welfare. II Only those disabilities directly related to the criminal offense 

should remain in effect. A more generous restoration of rights and removal 

of disabilities would better enable the probationer to fulfill the treatment 

goals of probation. 
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XIII PRESENTENCE INVESTIGATION AND REPORT 

Presentence Investigation and Report 

The presentence investigation and report serve two major purposes. The 

I 
I 
'I 

first is to provide information to identify defendants who do not pose unreasonable II 
risks to the community. Secondly, there is the purpose of gathering information 

relevant to the issue of treatment by probation and social service agency 

professionals, in order to help the defendant live a constructive, or at least 

law-abiding, life outside of the agency's supervision. 

This paper also examines the contents of the probation report, especially 

in view of the modern practice of trial courts taking the contents of the pre-

I 
I 
I 

sentence repUl"'i; as the substantial basis for sentencing decisions. The major I 
components of the report are: 

(1) the information derived from public records regarding the 
defendant, such ~s prior arrest and conviction records; 

(2) the personal history> obtained through interviews with the 
defendant and with persons associated with the defendant; 

(3) the medical history of the defendant, especially psychiatric 
evaluations and treatment records. 

The actual practice of the court and pY'obation agency in ordering and 
1 

conducting presentence investigations are outside t.he scope of this section. 

For example, while a proper report may involve at least three or four weeks of 

preparation, the caseload of an agency may impinge upon this, with a resulting 

movement in practice to shorter and less detailed reports. 

Another example has been the expanded use of the presentence rep~~t: 

notably relating to plea bargaining. The court's acceptance of a guilty p1e~ 

I 
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may be made conditional on the contents of the report (e.g., the presence of II 
a prior criminal record). Practices such as these are also outside the coverage 

of the present section. I 
Three important legal issues which impact on the use and effectiveness of II 

the presentence report are discussed in this section. The first issue is whether 

I 
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the statute determines when a presentence report is required and when it is 

discretionary with the sentencing court. Secondly, the statutory deSignation 

of the information content of the report is discussed. Thirdly, the question 

of whether and how the report is required to be disclosed to the defendant 

under statute is examined in light of case la~. As will be noted, there is 

a trend towards a limited right on the part of a defendant to the disclosure 

of his presentence report, with the result that partial disclosure may be made 

to the defense attorney. The implications of the preceding legal iSSUe on the 

effective delivery and comprehensive development of probation services is 

discussed in the last part of this section. 

A. The Presentence Report as a Legal Requirement or Judicial Option 

The threshhold question in this subject is whether a presentence 

investigation and report are required to be ordered by the trial judge, or 

whether this decision is discretionary. This question is governedpy the 

state and federal probation statutes. The statutes may be divided into three 

broad classes reflecting differences in the provisions which regulate the use 

of the presentence report in felony cases. 

The first class ;s comprised of statutes with provision for a mandatory 

presentence report in all or most felony cases. The second requires a report 

only where the defendant is under consideration for probation in a felony case. 

The statutes which provide for judicial discretion in ordering a report are 

discussed under the third class. It should be noted that presentenc~ reports 

are generally mandatory in felony cases; this is not the situation in misde

meanor cases. In the statutes discussed below, the mandatory nature of the report 

in misdemeanor cases is based on characteristics of the defendant or the iength 

of imprisonment, and only in New York and a few other states does the statute 

expressly provide for a report in all misdemeanor cases. 
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It should be noted at this point that while the approach of the majority 

of jurisdictions is to require the presentence report in most felony cases, 

there is no such uniformity of provisions with regard to misdemeanor cases. 

Only New York and a few other states expressly require the report in misde

meanor as well as felony cases; although t~e length of imprisonment or age of 

the defendant may have the result, in the majority of statutes, of requiring 

the report in certain misdemeanor cases. 

Class 1 

Nearly half of the state and federal statutes expressly require the 

preparation of a presentence report for all or most felony cases and cases 
2 

involving greater than one year imprisonment .. An example of this class is the 

Indiana statute, which states that HLnol defendant convicted of a felony shall 

be sentenced before a written presentence report is prepared by a probation 
3 

officer and considered by the sentencing court.1I Similarly, the Kentucky 

provision requires that Lnol court shall impose sentence for conviction of a 

felony, other than a capital offense, without first ordering a presentence 

investigation after conviction and giving due consideration to a written 
. 4 

report of such investigation. 1I 

An alternative provision used in the statutes of this class is to specify 

the types of cases in which the report is mandatory. This approach is taken by 
. 5 the American Bar Association, in both its Standards Relating to Probatlon, 

6 
and Standards Relating to Sentencing Alternatives and Procedures. The Standards 

recommend that statutes require the presentence investigation and report 

Hin every case where incarceration for one year or more is a 
possible disposition, where the defendant ;s less than /217 
years old, or where the defendant is a first offender, unless 
the court specifically orders to the contrary in a particular 
case. 1I 7 
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The Maryland statute follows this language, and Connecticut, Rhode Island 

and some ten other states adopt the one year imprisonment term criterion. 

Similarly, the Model Sentencing Act recommends, and Delaware adopts, six months 
8 

as the minimum possible term of imprisonment calling for a mandatory report. 

Another statutory factor which triggers the requirement for a report is 

the age of the defendant. For example, Hawaii follows the A.B.A. Standards 

and requires a report in cases (felony or misdemeanor) where the defendant ;s 

less than twenty-one years old; Florida sets this age at eighte'};l. The fact 

that the defendant is a first offender is a factor which makes a report mandatory 

under the statutes of Connecticut and several other states. 

The appellate courts of the various jurisdictions have held that under 

these statutes it is an abuse of discretion by the sentencing court to refuse 

to order a presentence report, and that a sentence pronounced without one is 
9 

invalid. 

There is further authority that where circumstances indicate the need 

for additional presentence information, in order to comply with the intent 

and purpose of this class of statutes, further reasonable inquiry must be 
10 

made, and failure to do so is an abuse of judicial discretion. . For example, 

that where circumstances indicate the need for presentence psychiatric 

examination (i.e., history of mental disturbance and record of recidivism), 

and where there are available examination facilities, denial by the trial 

court of defense motion for examination is an abuse of discretion under these 
11 

circumstances, and the sentence imposed may be reversed. This view should 

be contrasted to that taken by the courts in the jurisdictions discussed under 

Class 3~ below. 

Class 2 

At least nine states require a presentence report in felony cases prior 
12 

to placing a defendant on probation. For example, the New Hampshire statute 
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requires that no defendant may be placed on probation until the report of the 
13 

probation officer's investigation is "presented and considered by the court. II 

This class of provisions allows the court discretion only in felony cases in 

which probation is not being considered as a disposition. 

Class 3 

The presentence report is discretionary with the trial court in approxi-
14 

mately sixteen jurisdictions. The New Mexico statute is typical in providing 

that u[u]pon the order of any ... court, the {probation/ director shall prepare a 

presentence report which shall include such information as the court may 
15 

request./I 

The case law with regard to these provisions has been to allow the trial 

court broad discretion where the statute does not specifically express that 

the report is mandatory or where the statute is silent, as well as where the 

statute, as in the present class, actually allows the court discretion. In 

such cases, it has been held that the absence of an investigation or report is 
16 

not an abuse of judicial discretion, nor a violation of due process. 

B. Content of Presentence Report 

The statutes of at least forty jurisdictions specify to some extent 

the information areas which the presentence report must address. The American 
17 

Bar Association Standards Relating to Probation recommend that the report 

contain, in part, descriptions of: circumstances surrounding the offense in 

question; prior criminal r'ecord; educational background; employment background; 

social and family history; medical and psychological reports; specific recom

mendations as to sentence if requested by the court. 

This Standard represents a high degree of specificity, and only five 
18 

states reach a comparable degree of detail. The South Dakota statute, for 

example, states that: 
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Ltjhe report of the presentence investigation shall contain 
any information developed as to the offense, any prior criminal 
record of the defendant and such information about his personal 
and family history and background, his education and training, 
condition of health, religious affiliation, military service, 
employment records, habits, interests, associations and character
istics, his financial condition and the circumstances affecting 
his behavior as may be helpful in imposing sentence or in granting 
probation or in suspending sentence or in the correctional treat
ment of the defendant and such other information as may be required 
by the court or as m~y be deemed pertinent and helpful by the board.19 

The remainder of the statutes which regulate the content of the presentence 

report are significantly less detailed in their provisions. These states 

generally utilize a standard formula which requires the report to include 

information regarding the defendant's prior criminal record, employment, 

age and the circumstances of the offense for which the defendant is to be 
20 

sentenced, as the items which must be included in the report. It should 

be noted that the agency regulations and court rules of these states may 

provide more highly detailed instructions regarding the content of presentence 

reports, but dn examination of this subject is beyond the scope of the present 
21 

paper. 

The statutes of at least fifteen jurisdictions provide for court-ordered 

physical and mental examination, as recommended by the American Bar Association 
22 

Standards. . The Arkansas statute, for example, provides that the court 

may order the physical or psychiatric examination and observation of the 
23 

defendant for a period not to exceed thirty days. It is significant to note 

that this type of statute may authorize the detention for observation of a 

defendant for up to 120 days, as does, for example, the Kansas provision. 

Another important element of the presentence report that is required by 

statute in at least nine jurisdictions is the recommendation of the investi~ 
24 

gating probation officer regarding the defendant's sentence. 
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C. Disclosure of Presentence Report 

The disclosure of presentence reports is largely controlled by 

the case law of the various jurisdictions and~ to a lesser extent, by statute. 

The state and federal law on this subject may be divided into two~.classes', 

depending on whether disclosure is mandatory or discretionary with the court, 

and to what extent disclosure of the report is required. Also discussed is 

the closely related subject of the defendant's legal right to challenge or 

supplement the information contained in the presentence report. 

Class 1 

The statutes of at least fifteen states require disclosure in full, 
25 

either as a routine matter or upon request by the defendant. The Wiscon-

sin statute is typical of this class in providing that lithe judge shall dis-

close the contents of the report to the defendant's attorney and to the district 

attorney. When the defendant ;s not represented by an attorney, the contents shall 
26 

be disclosed to the defendant." 

A similar degree of disclosure apparently obtains in Oklahoma, where a 

different procedure is followed. The statut~ provides for the trial judge 

to "advise the defendant or his counsel and the district attorney of the 

factual contents and the conclusions of any presentence investigation or 
27 

psychiatric examination. 1I 

The California statute considers the presentence report to be a public 

record, and the full IIreport shall be made available to the court and the 

prosecuting and defense attorneys .. > and shall be filed with the clerk 
28 

of the court as a [publicI record in the case,lI This provision represents 

the maximum degree of disclosure which may be required. 
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The courts of the various jurisdictions included in this class have 

developed a body of law providing for disclosure of the presentence report 

to the defendant or defendant's attorney.. A leading case in this regard 

;s State v. Kune, in which the New Jersey Supreme Court required disclosure 
29 

as a matter of fairness, independently of statute. Similarly, in 

Driver v. ~tate, the Maryland court found that presentence information 

"which has not been received from the defendant himself or has not been 

given in his presence should be called to the accused's attention or to the 

attention of his counsel so that he may be afforded an opportunity to refute 
30 

or discredit it." 

This disclosure approach has been recommended in the American Bar 

Associations Standards Relating to Probation and Standards Relating to 

Sentencing Alternatives and Procedure, in the Ameri.can Law Institute Model 

Penal Code, and" in the National Council on Crime and Del inquency;~odel S-en

tencing Act. 

Other statutes within this class recognize the right to only a limited 

form of disclosure. Massachusetts, for example, provides for the mandatory 

disclosure of that part of the presentence report "relative to the defendant's 
31 

prior criminal record." Another restriction on disclosure is to require 

the defendant to make a showing of actual need for the information con

tained in the report. 

Cl ass 2 

The law in a majority of the states is that disclosure of presentence 

reports is within the discretion of the trial judge. This is largely based 

on principles of confidentiality of reports established by case law, and to 

a lesser extent, by statute. 
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The rule stated expressly in statutes of this class is that the report 
32 

is confidential unless ordered to be disclosed by the court. Although a 

provision of this type does not appear in at least four states, it may be 

implied from this that the trial court has discretion in deciding on dis-
33 

closure, in the absence of a contrary statute. 

The appellate courts in the states belonging to this class have con

sistently held that the defendant has no right to disclosure, both as a matter 

of state law, absent a statute of the Class 1 type, and as a question of 

constitutional due process. Although the United States Supreme Court has 

not ruled directly on the issue of disclosure, a case ruling on a related 
34 

issued- Williams v. New York, nas often been cited by courts holding that 

non-disclosure of the presentence report does not violate due process under 
35 

the federal and state constitutions. 

It may be more accurately said that the Court, in Williams, held that 

the defendant may be denied the opportunity to cross-examine (i.e., extensively 

question) the informants and reports used by the trial court for purposes of 

sentencing without violation of due process. The Court's reasoning was that 

confidentiality of information sources is required to assure the availability 

of sentencing information relied on by the courts. The Williams decision 

must be viewed in the light of a case decided one year earlier by the Court, 

Townsend v. Burke, holding that a defendant without counsel during sentencing 
-- 36 

proceedings may be deprived constitutional due process. The implication 

flowing from Townsend is that in order to render effective assistance to the 

defendant, the attorney must have complete knowledge of the information 

before the sentencing court and that disclosure is necessary to implement the 
37 

basic constitutional rights of counsel and due process. 
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Since the Supreme Court has not, to date, taken a case to consider the 

issue of disclosure of the presentence report, the majority rule of law is 

based on the decisions of other federal and state courts, which have 
38 

generally denied the right of disclosure to the defendant. 

Closely related to presentence report disclosure are the statutory 

provisions of at least ten states which allow the defendant to present infor

mation to the court in order to mitigate the sentence, and to controvert the 

information contained in the present report. For example, the Colorado 

statute establishes the re~ort on the part of the defendant to u~resent any 
39 

information in mitigation of punishmentll to the sentencing court. A more 

specific procedure is provided by the Virginia statute, which includes the 

right to cross-examine witnesses and challenge the contents of the presentence 
40 

report prior to sentencing. 

These statutes, however, generally represent the development of the 

common law right of the defendant to address the court, historically called 

allocution. As a result, this area, as is disclosure of presentence reports, 
41 

is governed primarily by the case law of the different jurisdictions. 

D. Implications of Disclosure of the Presentence Report on the Probation System 

While the law regarding presentence reports has many implications for the 

operation and effectiveness of the probation system, the issue~of disclosure of 

reports to the defendant ;s one that has recently been subject to intense 

controversy. 

The statutory requirement of full disclosure has at least three significant 

impacts on probation. First, the availability of probation as a sentencing 

disposition is in many jurisdictions restricted by the presence in the report 

of a prior criminal records a history of mental disturbance~ or a negative 

recommendation by the probationer officer, among other items. The veracity of 

this information may be checked by the defendant's attorney, but only if it ;s 



available. Speaking to this issue, Justice William O. Douglas once observed 

that while "[i]n many areas we can rely on the sound exercise of discretion 

by the trial judge; but how can a judge know whether or not a presentence 

report calls for a reply by the defendant? 'Its faults may not appear on the 
42 

face of the document •... " 

The risk of misinformation in the report generally appears large enough 

to warrant providing the defendant with an opportunity to seek out, through 

counsel, errors in the record prior to sentencing. The impact of this would 

be to allow the sentencing court to accurately determine the defendant's 

eligibility for probation, and to prevent unnecessary terms of imprisonment. 

A second implication of disclosure is that it allows the defendant to 

know, not only the factual information, but also the subjective impressions 

of the defendant that the investigating probation officer recorded and pre

sumably will bring into any eventual casewoik relationship. 

Critics of disclosure have pOinted out that this knowledge on the part 

of the probationer is destructive of the relationship, for example, by re

ducing the level of trust and respect present. It may be noted that this 

problem is probably of equal significance in non-disclosure jurisdictions, and 

in the absence of further evidence, it cannot be said that disclosure of the 

officer's impressions significantly di!;rupts the treatment environment which , 

the probation officer seeks to provide. Additionally, risk of harm to the 

casework relationship should be balanced with the advantages of allowing the 

defendant to correct inaccuracies in the report. As discussed previously, 

a major advantage is to minimize the risk that misinformation might operate 

to deny the defendant participation in the probation system in the first plJce. 

A third positive impact of disclosure is that it may help reveal to the 

defendant the reasons underlying the sentencing court's decisions regarding 

grant of probation and imposition of conditions and supervision. 
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It follows that withholding the presentence report, and with it the 

reasons for the court's action in sanctioning the defendant, distorts the 

defendant's perception of the probation system, a result which appears incon

sistent with the rehabilitative design of probation. 
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FOOTNOTES 

_1/ See generally, Pickman, "Pre-Sentence Reports: Utility or Futility", 
Fordham Urban Law Journal, 1973, vol. 2., p. 27. 

.. 1/ The jurisdictions in this class include: Colorado, Connecticut, Delaware, 
Florida, Hawaii, Illinois, Indiana, Iowa, Kentucky, Maryland, Massachusetts) 
Michigan, Nebraska, Nevada, New Jersey, New York, North Carolina, Oklahoma, 
Oregon, Pennsylvania, Rhode Island, Vermont and the federal system. 

Indiana Annotated Statutes § 9-2251; see also Michigan Statutes Annotated 
§ 28.1144: Vermont Statutes Annotated ti~8, § 1008. 

-11 Kentucky Revised Statutes § 532.050. 

-1/ American Bar Association, Standards Relating to Probation, 1970, Section 2.1(b). 

..J../ American Bar Association, Standards Relatin to Sentencin Alternatives and 
Procedures, 1968, Section 4.1 b ; see also Mary and Code Annotated tit. 41, 
§ 124. 

-1! See, A.B.A. Standards, notes 4 and 5, supra. 

~ See, National Council on Crime and Delinquency, Model Sentencing Act, 1963, 
§ 2, "When Investigation Made," Delaware Code Annotated tit. 11, sec. 4331(a). 

-2/ See State v. Culver, 23 N.J. 495, 129 A2d 715, cert. denied, 354 U.S. 255 
Tf957) . 

lQ/ See Glenn v. State, 322 N.E. 2d 106 (Ind. 1975). 

.llI See Leac\l v. United States, 118 U.S .. .l.pp. D.C. 197,334 F.2d 945 (1964). 

J1j California, Georgia, Idaho, New Hampshire, Ohio, South Carolina, Tennessee, 
West Virginia and Wyoming. 

J]/ New Hampshire Revised Statutes Annotated § 504:2, see also California 
Penal Code § 1203(d)(1); Idaho Code § 20-220; Ohio~vised Code Annotated 
§ 2951.03 (Page); West Virginia Code Annotated § 62-12-7. 

·1 
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}1/ Arkansas, District of Columbia, Kansas, Louisiana, Maine, Minnesota, 
Mississippi, Montana, New Mexico, North Dakota, South Dakota, Texas, Utah, I 
Virginia, Washington and Wisconsin. 

11/ New Mexico Statutes Annotated § 41-17-23. 

}£/ See,~., People v. Bailey, 328 Il1.App. 584,66 N.E.2d 477 (1946); 
People v. Roveano, 130 Cal. App. 222, 19 P.2d 506 (1933); and People v. 
Sudduth, 14 Ill. 2d 605, 153 N.E.2d 557 (1958). 
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I 
I il/ American Bar Association, Standards Relating to Probation, 1970. 

II l§J These states include Hawaii, Indiana, Iowa, Nebraska and South Dakota. 

~ South Dakota Compiled Laws Annotated § 23-48-18. 

I 20/ 

I 
I ill 

These states include Alabama, Arkansas, California, Colorado, Connecticut, 
Delaware, Florida, Georgia, Idaho, Illinois, Kentucky, Mississippi, .. 
Nevada, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, .South Carolina, 
Tennessee, Texas, Vermont, Virginia, West Virginia, Wyoming and the federal 
system. 

The statutes of at least five states do not provide any of these juris
dictions: Alabama, Arkansas, Connecticut, Delaware, District of Columbia, 
Hawaii, Idaho, Indiana, Kansas, Kentucky, Louisiana, Minnesota, Mississippi, 
New York and West Virginia. 

I f£/ See also American Bar Association, Standards Relating To Probation, 1970, 
Section 2.3(ii)(F). 

II 23/ Arkansas Annotated Statutes § 41-804; see also West Virginia Code § 62-12-7a. 

I 24/ 

I 25/ 

I 26/ 

I 27/ 

I 
28/ 

29/ 

I 30/ 

I 
II 
I 
II 

Jurisdictions in which the probation officer's recommendation is mandatory 
include: California, Delaware, District of Columbia, Florida, Georgia, 
Nevada, New Hampshire, New Jersey, Oklahoma, and West Virginia. 

States included in this class are: Arkansas, California, Colorado, Connecti
cut, Hawaii, Indiana, Kansas, Kentucky, Maryland, Minnesota, New Jersey, 
New York, Oklahoma, Texas, Virginia and Wisconsin. 

West's Wisconsin Statutes Annotated, § 972.15(2). See also Vermont Rules 
of Criminal and Appellate Procedure, Rules 32(c)(3)-. ---

Oklahoma Statutes tit. 22, § 982. 

West's California Penal Code § 1203(a); see also, Code of Virginia, § 53-278.1. 

55 N.J. 128, 259, A.2dc:S95, 40 A.L.R. 3d 659, (1969); see also State v. 
Poh1abe1, 61 N.J. Super. 242, 160 A2d 647 (App. Div. 1960)-.-

201 Md. 25, 92 A2d, 570 (1950); see also State v. Fowler, 49 Mich. 234, 
13 N.W. 530, 537 (1887); Kuhl v.-o1strfCt Court, 366 P.2d 347 (Mont. 1961); 
State v. Pope, 257 N.C. 3~126 S.E.2d 126 (1962). 
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l1J Massachusetts General Laws Annotated ch. 279, § 4A. 

32/ See,~., Del~ware Code § 4322(a); Kentucky Revised Statutes § 439.510 
New Mexico Statutes Annotated § 41-17-18; North Carolina General Statutes 
§ 15-207. 

33/ ~., Idaho, Illinois, Pennsylvania and West Virginia. 

34/ 337 U.S. 241 (1949). 

Se~, ~., United States v. Durham, 181 F. Supp. 503 (D.D.C.), certiorari 
denied 364 U.S. 854 (1960) (denying disclosure). See also United States v. 
Sc~ke, 221 F.2d 356 (1955); State v. Moore, 49 Del.~ 108 A.2d 675 
(1954); Smith v. United States, 223 F.2d 750 (1955); State v. Harmon, 147 
Conn. 125, 157 A.2d 594 (1960). 

36/ Townsend v. Burke, 334 U.S. 736 (1948). 

I 
I 
'I 

I 
I 
I 
I 
I 

37/ rd. at 741. 

38/ See RafE~al Guzman, IIDefendant's Access to Presentence Reports in Federal I 
Crimina'i Courts,1I Iowa Law Review, 1966, vol. 52, pp. 161,174. 

39/ See Colorado Revised Statutes § 16-11-102(5). New York, North Dakota and I 
Ohio have similar provisions. 

40/ See Codfa of Virginia § 19.2-299. The Statutes of Arkansas, Hawaii, Indiana, I 
Kentucky, Minnesota, New Hampshire and Oklahoma, among other states, also 
a 11 ow the defendant the opportuni ty to controvert the presentence report . 

. 11/ See, e. I:!.., United States v. Powell 487 F.2d 325 (4th Cir. 1973) (right to I 
address court found). 

42/ 39 F ./Ff. D. 276, 278 (1966). I 
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A NOTE CONCERNING THE SELECTION CRITERIA USED IN 

COMPILING THE BIBLIOGRAPHY OF LEGAL ARTICLES 

The following Bibliography of Legal Articles Regarding Adult 
Probation was compiled after a literature search had been made of 
the following research sources: 

1. Index to Legal Periodicals, Volumes 1 to 16; 

2. Criminal Justice Bibliography, Marvin Marcus (compiler) 
2d ed, 1976; 

3. Criminal Procedure Sourceboo~, ~olume Two, B. James George 
( ed.) 1976; 

4. Modern Judicial Administration: A Selected and Annotated 
Bibliography. Ronald H. Fremlin (ed.) 1973; 

5. The Administration of Justice in the Courts, Book Two: 
The Administration of Criminal Justice in the Courts. 
Fannie J. Klein (compiler) 1976. 

Legal articles were selected to be listed on the Bibliography 
because generally they met one or more of the criteria stated in 

.section IIA II , (below). From these articles several were chosen for 
reproduction and these copies included with the bibliography based 
on a further analysis under the criteria listed in section IIBII. 

A. Criteria for Listing a Bibliography 

1. The article discusses a given subject area pertaining to adult 
probation law, either by restating or analyzing statutes and judicial 
decisions which make up the body of law in this field. 

2. The article provides a legal analysis of a given subject area 
of adult probation law not expressly covered by statute or judicial 
decision, and thus offers guidance in determining the law in these 
areas. 

3. The article has been cited in previous legal articles or has 
been referred to in such articles as a basic treatment of the subject 
area involved. 

4. The article suggests an interesting or innovative legal approach 
to issues or problems in probation law which are or have been the 
focus of study or debate. 

B. Criteria for Including Copies of Legal Articles 

1. The article meets one or more of the above criteria, and is written 
in a clear and interesting style, and contains numerous citations to 
important legal articles and cases, and so constitutes a basic work 
examining the probation law which should be read by persons seeking 
greater knowledge in this fiel~. 
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2. The article appears to be essential for an understanding of the 
discussion of the corresponding subject area in the Technical Issue 
Paper. The article mayor may not have been cited in that paper. 

3. The article appears to be desirable for a more complete under
standing of how the deve10pment of probation law affects various aspects 
of the probation system, such as administration and delivery of 
probation services. 
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PART II 

LEADING CASES ONLSSUES IN ADULT PROBATION, BY SUBJECT AREA 

Definition of Probation 

Roberts v. United States, 320 U.S. 264, 88 L. Ed. 41, 64 S. Ct. 
113 (1943). (Federal Probation Act confers power on court to choose 
to impose sentence either before probation granted or after it is 
revoked, and if former, court may not increase the term of imprison
ment fixed by prior sentence). 

Criteria for Probation 

Bovd, Ex Parte, 73 Okla. Crim. 441, 122 P. 2d 162 (1942). (Trial 
Court ruling on probation not subject to reversal unless shown to be 
;;.rbitrary) . 

Gillespie v. State. 355 P. 2d 451 (Okla. Crim. 1960). (Defendant 
is entitled to have application for probation considered on its merits). 

People v. Hamby, 6 Ill. 2d 559, 129 N.E. 2d 746 (1955). (The Trial 
courtls denial of probation is not subject to reversal due to absence 
of hearing and, evidence regarding instigation of sentence, and absence 
of presentence investigation). 

teOPle v. Wade, 53 Cal. 2d 322, 348 P. 2d 116, 1 Cal. Rptr. 683 (1959). 
Court may not decide in advance of sentencing hearing that probation 

would not be considered). 

Stiller v. State, 516 S.W. 2d 617 (Tenn. 1974). (Trial court has 
sole discretion to suspend sentence and grant probation, accused may 
appea1 from denial of probation, state may seek appellate review where 
courtls action is arbitrary, capricious, or a probable abuse of the 
courtls discretion). 
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United States v. Murray, 275 U.S. 347, 72 L. Ed. 309, 48 S. Ct. 
146 (1928). (Power to grant probation cannot be exercised after 
execution or service of a sentence is begun). 

United States v. Wiley, 267 F. 2d 453 (7th Cir. 1960). (A judge 
cannot limit the effect of a probation statute through a uniform 
policy of refusing to consider granting probation unless the defendant 
pleads gUil ty) . 

Probation Officers' Qualifications 

Bryant v. COlT11lonwealth, 198 Va; 148, 93 S.E. 2d 130 (1956). (Where 
statute did not provide for probation of defendants under the 
supervision of any person except probation officer, the court lacks 
inherent power to order husband of defendant to supervise and assist 
in probation of his wife), 

Conditions of Probation 

Allen, Re, 71 Cal. 2d 388,455 P. 2d 143~ 78 Cal. Rptr. 207 (1969). 
(It is improper to impose as a condition of probation that the 
defendant reimburse the county for the expense of court-appointed 
counse 1). 

Durst v. United States, cert. granted 20 Crim. Law Reporter 4203 
(1977) (Same issue - ruling expected by U.S. Supreme Court in 1977-78 
term) . 

Gonzales, Re, 43 Cal. App. 3d 616, 118 Cal. Rptr. 69 (1977) 
(Acceptance-of probation on terms fixed by the Superior Court does 
not preclude defendant from challenging by means of habeas corpus 
proceedings, the validity of a condition of probation included in such 
terms) . 

teOPle v. Baum, 251 Mich. 187, 231 N.W. 95, 70 A.L.R. 98 (1930). 
Sentence banishing probationer from state held void as unauthorized 

by statute and contrary to established public policy of equality of 
states). 

teOPle v. Blakeman, 170 Cal. App. 2d 596, 339 P. 2d 202 (1959). 
It is beyond the power of the court to impose banishment as a 

condition of probation, and the imposition of such a condition is 
a void and separable part of the order granting probation). 
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State ex rel. Baldwin v. Alsbury, 223 So. 2d 547 (Fla. 1969). 
(Court lacks power to indefinitely suspend sentence in return for 
petitioner's promise to remain outside jurisdiction). 

State v. Cordon, 21 N.C. 394, 204 S.E. 2d 715, cert. denied, 
285 N.E. 592, 206 S.E. 2d 864 (1974). (When a defendant consents 
to the terms of probation, he waives right to appeal issue of guilt 
or innocence, and ,:oll11lits self to abide by the stipulated conditions): 

State v. Oyler, 92 Idaho 43, 436 P. 2d 709 (1968). (Conditions 
may not infringe on freedom of conscience of probationer). 

United States v. Buechler, F. 2d , (3rd Cir. 
6/22/77). (Restitution is proper condition under federal probation 
statute [Federal Youth Corrections Act]). 

United States v. Greenhaus, 85 F. 2d 116, 107 A.L.R. 630 (2d Cir. 
1936). (Imprisonment held to be an unreasonable conditio!)). 

United States v. Stoeh~ 196 F. 2d 276, 33 A.L.R. 2d 836, (lrd Cir.), 
cert. denied, 344 U.S. 826, 97 L. Ed. 643, 73 S. Ct. 28 (1952). 
(Restitution to the government is an approved condition of probation). 

United States v. Taylor, 321 F. 2d 339 (4th Cir. 1963). (Restitution 
is a valid condition of probation). 

Revocation 

Bates, Ex Parte, 20 N.M. 542, 151 P. 698 (1915). (Upon violation of 
the conditions of probation, a court has the power to revoke probation). 

Blackburn v. State, 261 So. 2d 861, (Fla. App. 1922). (Denial of 
opportunity to examine the report at a probation revocation hearing did 
not deprive probationer of the right to confront the witness against 
him) . 

Dearo, Ex Parte, 96 Cal. App. 2d 141,214 P. 2d 585 (1950). (Rights 
of probationer are adequately protected by availability of habeas 
cor us to redress wholly arbitrary conduct on the part of the revoki ng 
cour ! 
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Derecyznski v. Longo, 368 F. Supp. 682 (N.D. Ill. 1973). (A probationer 
has no constitutional right to bail, only such rights as are 
established by state). 

Escoe v. Zerbst, 295 U.S. 490, 79 L. Ed. 1566, 55 S. ct. 818 (1935). 
(There is no constitutional right to hearing before revocation of 
probation - not followed by recent court decisions). 

Forbes v. Roebuck, 368 F. Supp. 817 (E.D. Ky. 1974). (A probationer 
has the right to be present at revocation hearing). 

~agno) v. Scarpelli, 411 U.S. 778, 36 L. Ed. 2d 656, 93 S. Ct. 1756 
1973. (Counsel should be provided in probation or parole 

revocation proceedings where, after being informed of right to request 
counsel, an indigent probationer or parolee makes such a request, based 
on a claim that he has not committed the alleged violation of 
conditions or that even if violation is matter of public records or is 
uncontested, there are substantial reasons which justified the violation 
and make revocation inappropriate, and that the reasons are difficult 
to present; in passing on a request for the appointment of counsel, 
an important factor is whether the probationer appears to be capable 
of speaking effectively for himself). (See Also, Morrisey v. Brewer, 408 
U.S. 471, 33 L. Ed. 2d 484, 92 S. Ct. 2593).--rf972) 

~empa v. ~hay, 389 U.S. 128, 19 L. Ed. 2d 336, 88 S. Ct. 254 
1967). Probationer who is indigent has the right under constitutional 

due process to have counsel appointed at every criminal proceeding 
in which substantial rights - such as right of cross-examination and 
right to appeal - of defendant may be affected by presence of counsel). 

~eople v. Seigal, 235 Cal. App. 2d 522,45 Cal. Rptr 530 (1977). 
When judgment has been pronounced and sentence suspended upon grant of 

probation, probation may be revoked without notice and hearing, and 
defendant ordered committed pursuant to judgment). 

Russell v. Doulhitt, 261 Ind. 428, 304 N.E. 2d 793 (1973). (A pro
bationer has right to aPPointed counsel at hearing in light of concept 
of fairness under due process). 

State ex rel. Davis v. Hunter, 124 Iowa 569, 100 N.W. 510 (1904). 
{A hearing is not necessary where probation was accepted under an 
order reserving an unqualified right of revocation). 
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State ex rel. Gash v. Morgan County Superior Court, 258 Ind. 485 
N.E. 2d 349, 58 A.L.D. 3d 1145 (1972). (Where revocation of 
suspended sentence is based on violation of condition of good behavior, 
before probation may be revoked there must be determination of guilt 
of another offense since date of suspension of sentence). 

State v. Robaleski ~ 96 R.I. 296, 191 A. 2d 148 (1963). (A deferred 
sentence may not be impnsed unless and until probationer has violated 
condition of probation). 

United States v. Maisel, 26 F. 2d 275 (S.D. Texas 1928). (Federal 
court must exercise equitable power to discharge probationer upon 
successful completion of probation period, and may not refuse to exer
cise this power by regarding discharge lias an act of mercy). 

Whitehead v. ·United States, -155 F. 2d 460 (6th Cir.), cert. denied, 
-329 U.S. 747 (1946). ( A new··cr,ininal offense by probationer is a 
violation of probation regardless of whether there is an express 
condition that probationer lead law-abiding life). 

Presentence Activities 

State v. Kunz, 55 N.J. 128, 259 A. 2d 895, 40 A.L.R. 3d A.L.R. 3d 659 
(1969). -rDefendant is entitled to opportunity to advocate, by 
means of written memorandum and oral communication to court, for being 
placed on probation)~ 

Williams v. New York~ 337 U.S. 241, 93 L. Ed. 1337 133, 69 S. Ct. 1079 
(1949}."" (Nondisclosure of presentence report to defendant not 
violative of federal due process). 
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ABA 

ACA 

ALI 

NAC 

NAC 

NCCD 

NCCD 

PART I II 

BIBLIOGRAPHY OF MODEL STANDARDS AND LEGISLATION 

1. Institute of Judicial Administration, 1970. 
American Bar Association Project on Standards for 
Criminal Justice. Standards Relating to Probation. 
New York: American Bar Association, 1970. 

2. American Correctional Association. Synopsis of Standards 
for Adult Probation and Parole Field Services. Washington, 
D.C".: American Correctional Association, 1977. 

3. American Law Institute. Model Penal Code - Articles on 
Suspended Sentences, Probation and Parole. American Law 
Institute, 1962. 

4. National Advisory Comrr.'ssion on Criminal Justice Standards 
and Goals. Standards c~ ::lrobation and Parole. Washington, 
D.C.: U.S. Government Pr~~~ing Office, 1973. 

5. National Advisory Commission on Criminal Justice Standards 
and Goals. Standards for Sentencing (5.4, 5.14-5.15) 
Washington, D.C.: U.S. Government Printing Office, 1973. 

6. National Council on Crime and Delinqyency. Model Act for 
State Correctional Services. New York: National Council 
on Crime and Delinquency, 1966. 

7. National Council on Crime and Delinquency. Standard 
Probation and Parole Act. New York: National Council on 
Crime and Delinquency, 1955. 
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