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~PRI4 1979 1. Extension of Project. 

Reference is made to the Progress Report for the4e0Uf\Jl;f¥1!~~~~75 -
April 30, 1977. At the time that report was filed, the project was ~'C:1fe'1:it?:Led 
to end on August 31, 1977. Subsequently, .the project was extended to 
December 15, 1977. 

2. Activity. 

3. 

a) Interchange Brochure: Pursuant to the request of LEAA, Studies 
in Justice prepared a Brochure outlining the underlying concept and 
objectives of the Interchange of Counsel project and its progress in 
meeting those obj ectives. The Brochure (copy attached' as Appendix 1) 
was transmitted to LEAA on June 23, 1977. 

b) American Bar Association. Program. At the Annual Meeting of the 
American Bar Association in New York in August 1978, the Project 
Director presided over a program of the Criminal Justice Section which 
was concerned with a comparison the. British and American procedures 
and practices in providing counsel for the prosecution and defense of 
criminal cases. One hundred copies of the Interchange Brochure were 
distributed to the speakers and the members of the audience. The panel 
of speakers consisted of one solicitor and two barristers from Britain, 
and one prosecutor, o~e public defender, and one member of the private 
criminal defense bar from the United States. Four of the speakers 
commented favorably on the probable value of the Interchange project in 
achieving increased objectivity on the part of counsel, resulting in a 
fairer administration of justice. .. :. 

Project Sites. 

- --- --------------- ------ - -- -------

NOTE: No further monies or other benelila may ba paid out und"r thla prollrllm un/llalJ thl. reporl III completed lind f/led 1111 required by ".,.tln, 
I.w lind rej/u/.tiona (FMC '/4-7; Omnlbu. Crlmll Control Act of 1976). 

RECEIVED BY GRANTEE STATE PLANNING AGENCY (Oll/c/al) DATE 

LEAA FORM 4587/1 ~REV. 2-77) REPLACES EDITION OF10-75WHICH IS OBSOLETE. 

---------------~--~--------------

If you have issues viewing or accessing this file contact us at NCJRS.gov.



. ,. 

• 

I. -2-

Final Report 
Grant # 7S-DF-99-0054 

a) . Philadelphia. In Philadelphia, one mid-level attorney from 
the public defender's office and one from the Philadelphia prosecutor's 
office is given a leave of absence to permit him to serv~' on the 
other side (:)f the crourtroom for a six-month period. Two defenders 
and two prosecutors have participated jn the Philadelphia program. 

b. Minnesota. The Hennepin County program operates in the same 
way as Philadelphia. It has been operating since August 1975, how
ever, and a total of eight lawyers had changed roles during the life 
of the project. Two additional la.wyers entered the program prior to 
the end of the program, but had not c::ompleted their six-month tours 
by the end of the proj ect. 

c) Yuma. Yuma County, Arizona, has no public defender office, 
and indigent accused are represented by defense attorneys from the 
criminal trial bar. The Yuma County interchange project involves 
the appointment of those defense attorneys to serve as special prosec
utors in selected criminal cases. Members of the County Attorney's 
staff do not, however, serve as defense counsel. During the course 
of the project, four lawyers were appointed to prosecute 17 cases, 
while continuing to serve regularly as defense counsel in the same 
court. Thus, of the three project sites, the Yuma project most 
nearly resembles the British Barrister system. 

4. Evaluation. 

The final evaluation report was forwarded to LEAA by DataPHASE, 
Inc., the independent evaluator, in September 1977. Summarized, the 
objectives of the Interchange program were: 

(1) T~ increase a professionalism on the part of the criminal trial 
bar, both prosecution and defense. 

(2) To increase respect in the community and among criminal 
justice professionals for the criminal trial bar. 

(3) To promote better relations between defense attorneys and 
prosecu.tors, resulting in a better understanding by both of the criminal 
justice system, which wil1 promote a more efficient and more just 
system. 

A study of the conclusions arrived at by DataPHASE (copy attached 
as Appendix 2) and a consideration of the views of the participants 
as reported in the Summary of ·the Proceedings of a conference held 
on April 21 - 22, 1977 (copy attached as Appendix 3) reflect that 
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these objectives were met, in whole or in part, at all of the project 
sites. All participants and the evaluator were in agreement that 
objective (1) was fully achieved, and that all career prosecutors and 
defenders should participate in an interchange-type progl'ara because of 
its great value as a training device. 



if' 

INTERCHANGE 

1~'fERCHANGE OF-COUNS"EL· 
IN CRIMINAL CASES 

-



.. 

,/ . 
INTERCHANGE OF COUNSEL IN CRIMINAl, CASES-"~/.-(J 

A PROGRAM TO IMPROVE 

THE 

ADVERSARY SYSTEM 

This pamphlet was prepared by Studies in Justice, Incorporated, 
1776 F Street, N.W., Washington, D.C., 20006, the grantee for 

. 'a demonstration· project funded by the Law Enforcement Assistance 
Administration. The project was conceived and designed by 
Charles L. Decker to test the value of the use of the English 
Barrister concept in criminal justice proceedings in the United States. 

This pamphlet contains a comparision of the manner in which prose~ 
cutors and defense counsel function in criminal cases in England and 
the United States; and it d.escribes how the English system is being 
used in three jurisdictions in the United States • 
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INTRODUCTION 

In addition to the English language, the colonists brought 
the English Common Law with them when they came to the new 
world. 

That there are differences in the English language as 
spoken in the United States and England is readily apparent to 
anyone in the United States who has watched "Upstairs -
Downstairs" on Public Television, or to anyone who has visited 
Englarid. In My Fair Lady, Professor Higgins com.ments, 

11 There even are places where English com
pletely disappears. Why, in America, they 
haven't spoken it in years." 

A similar COlnment could be made about the legal systems 
of the two countries. In a paper prepared for the Bicente:enial Ob
servance of the Alnerican Bar Association at its annual meeting in 
1976, two distinguished membe:;-s of the English legal profession 
reported: 

II •• although our systems have a single root 
in tbe COlnmon law, and although we as two nations 
are further allied by a common tongue and shared 
ideals, the differences between our two systems 
are today Inost marked ••• 
. 11 ••• These differences mask our similarity of 
aim, to protect the innocent before and during 
trial, and to ensure the conviction of the guilty. 11 

Although these English commentators readily conceded that 
their system is not perfect, observers of the two systems have noted 
that England has far fewer judges and lawyers per capita than the 
United States, but disposes of its criminal cases far more quickly, 
and with greater public satisfaction • 

Many factors contribute to the rapid disposition of criminal 
cases in England. Although more than 95% of the criminal cases in 
both countries are disposed of by pleas of ·guilty or tria.l by a judge 



or magistrate, serious cases which are trLed by a jury require far 
more time in the United States, both at the trial and appellate levels. 

In England, for example, there are no multiple levels of 
appe~l op~n to a convicted person; and· tIle one that is provided is 
usually disposed of speedily by a concise oral decision of a judge 
of the COU7:t of Appeal, immediately following brief arguments by 
counsel. An appeal will fail unless the Court concludes that a luis
carriage of justice has actually occurred. If affirmed by the Court 
of Appeal, the conviction is final, other than for a few cases which 
are accepted for review by the Bouse of Lords, and a still smaller 
number (five in 1975) which n1ay be referred to the Court of Appeal 
by the Home Secretary. 

The swift d(sposition of criminal appeals in England con
hasts sharply with the seemingly interminable appeals and mUltiple 
petitions for post conviction relief v(;rhich characterize the American 
system of criminal justice. 

Likewise, a trial by jury of a seri'pus" criminal case in 
England is more quickly concluded than in the United States. A num
ber of factors cOl"l.'1bine to produce speedy trials in England, such 
as the quick selection of the jury panel, less technical rules of evi
dence, ana the fl2l.l1 disdlesure to the de£en'sl~~ pri0'r'i;o tr·ial, of all 
of the prosecution's evidence. Of paramount importance" however, 
is the role of the counsel for the prosecution and the defense. 

The Role of Counsel in the Adversary System -- In both 
England and theUnited,Sta.t,esi a. t:<!:ialiby.~ur;,y is, based essentially on 
an adversary sy.stem of procedure; w.hereby two adversaries, the 
prosecution and the defense, approaching the evidence irom entirely 
different perspectives and objectives, and functioning within the frame
work of an orderly and established set of rules,. seek to present evi
dence which-will enable the ju;ry. to .reach an impartial result on the 
issue ·of guilt. In ~ sense, this involves a contest between the parties, 
but a criminal trial is not thereby to be reduced to a test of strength 
between the prosecutor and the defense counsel.. Althougb courage 
and zeal are the hallmarks of prosecution and defense counsel, they 
are to be exerted within standards of professional conduct which ap-
ply equally to both~ It should be borne in Inind, however, that: 
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11 The two sides of the contest are not governed by 
.the same rules, for the interest of the pro~ecution 
is not that it shall win the case, but that it shall 
bring forth the true facts surrounding the com:mis
sien of the crime so that justice shall be done; 
whereas the role of defense:.- counsel is not only to 
prevent conviction of the innocent, but te represent 
hi.s client diligently and skillfully, whether he is 
innocent or guilty, usi.ng all legitimate forensic 
means to oMain an acquittal. II 

.. 

ABA Crirninal Justi ce Standards 
Function of the Trial Judge 
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'I'HE ADVERSARY SYSTEM IN ENGLAND 

Although the ground rules for the adversary system are 
the same in England and the United States,' the day-to-day function
ing of the English system is different. This variance sterns in part 
from the fact that England has no counterpart to our prosecuting 
attorney, who only,p;rosecutes criminal cases, and our defense 
counsel, be he a public defender or a member of the criminal defense 
ba r, who only defends criminal cas es. 

The Role of the Barrister -- In England, not every lawyer 
adm.itted to practice ca~) prosecute or defend serious crirninal cases. 
In those cases, the prosecution and defense functions are p~rformed 
by barristers on a case-by-case basis. A barrister is a professional 
trial advocate. He may be appointed by the Director of Public Pro
secutions to serve as counsel for the prosecution in one case, and, 
on the following day, he may accept an appointment to serve as coun
sel for a defendant in another case. Both cases may ge tried before 
the same court. He is not involved with supervising or advising the " 
police with respect to investigating the case which he is appointed to 
prosecute, or with formulating the specific criminal charge against 
the defendant. Those functions are performed by others. Nor does 
he generally interview the witnesses, except the defendant, \vhen he 
serv'es as defense counsel; that task is performed by a solicitor, also 
a lawyer, but one who is not permitted to represent the defendant in 
open court. This arrangement keeps a barrister at a distance from 
the principals in the case and irn.munizes him to a large degree from 
emoti bnal in:volvement, whether he is prO!3ecut:ing or defending. 

The result is described by Daniel J. Meador, a perceptive 
American observer of the English system: 

II Mutual trust is' reinforced by the air of detach
ment on the part of counsel. By detachment is 
meant an objective, unemotional attitude toward 
the client and, the case, an 'attitude which is not in-

;:"consistent with the adversary role. of the' advocate. 
Counsel in his own mind and in . the minds of 
others is not emotionally identified 
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with his client. Be is not representing a l~ausel nor 
. engaged in ideological combat. Counsel is a profes
sional retained to present the defendant1 s case as an 
advocate in the most persuasive and effective way he 
can. Detachment does not mean that the case is pre
sented any less forcefully or persuasively than it 
would otherwise be. It does mean that the presenta
tion is free of histrionics, irrelevant verbiage, and 
misplaced en:wtionalism. The style is in iact quite 
effective. The detac'bed stance of counsel makes for 
a matter-oi-fact, tightly organized presentation which 
gets to the point promptly and stays there. Minimum 

tilnc is consu111ed. 11 

_ Meador - Criminal Appeals; English 
Practices and Arnerican 
Reforms 
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THE ADVERSARY SYSTEM IN THE UNITED STA TES 

The Prosecution -- In a jury trial of a serious criminal 
case in the United States, the prosecution counsel is a lawyer from 
the office of the prosecuting attorney of that jurisdiction ( called, 
variously, Di s,tri ct, County, or State 1 s Attorney). He generally 
devotes his full time to the prosecution of del·:.ndants for crimes; 
he does not represent defendants in criminal cases in the same 
court. Vvith respect to a particular case, he will have advised and 
assisted the police in conducting the investigation, marshallinb 
the evidence, and formulating tbe charge upon which the defendant 
will be tried. It will be "his case" to win or lose. 

The Defense -- The defense counsel in such a case is a 
public defender or a member of the criminal defense bar; he is 
most likely to spend all or much of his time in the defense of crilninal 
cases; he does not prosecute cases. He will have been assigned to 
the case or retained by the defendant at an early stage in the pro
ceedings. He usually spends a great deal of time with the defendant, 
and will probably have interviewed the witnesses. In short, he will 
become closely involved in the defense of the case well before the 
trial COU"llnences. 

Trial by Ambush -- \~here, as in the United States, counsel 
in criminal trials devote their exclusive time to one side of the case, 
objectivity and' detachment are sometimes mis sing. The system tends 
to lead to an attitude of "win at any cost." Defense counsel becomes 
biased in favor of the defense; prosecutors becom.e biased,in fa\lor of 
the prosecution. The courtroom. becomes an arena for personal com
bat between counsel in which the defendant often plays a relatively in
significant part. In many jurisdictions, there is a positive effort on 
the part of counsel to co~ceal as much of his evidence as pos $ible un
til it. is actually presented in court; which results in a "trial by am
bush", where the weapon of surprise is used to reach a result that may 
not be warranted by the evidence. 
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The Effect of Publicity -- The widesprea~ publicity given 
to criminal trials in the United States - - unlike England - - tends to 
compound the problem, as it creates an atmosphere in which some 
counsel are tempted ~o "play it to the press" in the hope of achieving 
a favorable public verdict, even when the verdict of the jury' is un
fa vorable. 

The finger of blame for this unfortunate aspect of criminal 
trials in the United States is not to be pointed at the media; ;i."ather, 
it is directed at the prosecutor """'ho adapts his trial tactics to im
prove his chances of re-election, or the defense counsel who is 
hoping to attract more clients. The public consequence is a pro
tracted trial, with its resulting drain on the time of the court and 
the jury, and an increas'ing b,acklog of criminal cases On the docket. 

Gamesmanship -- Of more serious consequenceI' it is not 
unCOlnmon for the prosecution oriented prosecutor or the defense 
oriented defense counsel to engage in obstructive gamesmanship, 
and, on occasi on, downright chicanery or violati on of the law, in 
the effort Lo "win at any cost." Success is sought by the use of tac
ti cs which are at best, pettifoggery, and at worst, grounds for dis
barment. 

Actions by Prosecutors 
reflect cases: 

The decisions of appellate courts 

" " 0 where the prosecutor withheld from the defense a con
fession of an accomplice that he, and. not the defendant 
on trial, had strangled the victim; 

" 0 (J where the prosecutor withheld from the defense police 
reports which contained statements of the prosecutrix 
in a rape case th~t were inconsistent with her trial 
testimony; 

D D (I where the prosecutor introduced into evidence a pair of 
men's shorts, with reddish brown stains, referred to by 
the prosecutor as stained with tbe victim"' s blood, when 

, ~ the prosecutor knew that the stains were not blood, but 
brown paint. 
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Actions by Defense Counsel -- Appellate decisions rarely 
contain,~~vidence of such l.loethical conduct on the part of defense 
counsel, for, if the defense counsel is successful in the use of such 
tactics, the defe11dant will be acquitted and there will be no appeal. 
Records of bar disciplinary conunittees. 'however, contain 'evidence 
of similar beha vi or. For example, they ref lect cas es: 

o 0 ci where a defense counsel advised prosecution witnesses 
tnat they need not be pres ent at a trial, and then moved 
for an acquittal on the grounds that the witnesses failed 
to appear; 

DOD 

D D b 

b 0 '0, 

D D D 

where a defense counsel wrote and widely circulated a 
letter -- which ultimately fell into the hands of the press 
complaining of the prosecution's handling of an on-going 
murd er tri al; 

where a defense counsel entered into a fee agreement 
with a widow charged with murdering her husband to 
accept a percentage of the proceeds of a life insurance 
policy ( which would be payable only if he gained an 
acquittal) thereby denying her the opportunity to seek 
a more lenient sentence by pleading guilty; 

,. 

where a defense counsel entered into an agreement to 
defend his client provided he could write a book about 
the cas e, thereby raising the q uest~on of whether his 
defense tactics would benefit the client or the sale of 
the book; 

where a defense counsel cros s -examined the young 
victim of a brutal gang rape so ruthlessly and relent
lessly about h.er sex life that she suffered a complete 
mental breakdown requiring extended psychiatric 
treatment. 

Excessive Zeal and the Adversary Syster:p It should be 
noted that conduct oLprosecutor,s and defense counsel of the type 
noted above is clearly the exception. Further, ~he type of cross
examination noted ir! the last example has now been prohibited by 
statute in TI1any jurisdictions. Most lawyers,. whether prosecuting 

, -8-

------------------- -



or defending) observe high standards of ethical conduct. Neverthe
less, because of emotional involvement in the case~ the conduct of 
counsel in the United States is too often marked by excessive zeal. 

A defense counsel can negotiate a rational conclusion of 
the case for the defendant, including the disclosure of guilt-denying 
or guilt-minimizing evidence, if the prosecutor will reciprocate 
and accept a reasonable conclusion for the State. Such reasonable
ness is not always a normal pattern of the adversary system of the 
United States. In fact, one observer of the adversary system in 
the United States has con1.mented: 

" I found 
dental.- • 

and she concluded: 

••• a system in which truth is inci-· 
and justice is largely accident. " 

11 Within the adversary framework, no 
. amount of patching, tinkering, or stopgapping 
will significantly ameliorate our Legal ills. 
Only a new legal system, based on new 
asslllTlptions, will do." 

- - - Stric~, Juris Doctor, February 1977 

The Adversary System - - Demise or Reform? - -
Although there is criticism of the adversary system in the United 
States, it works in England. Can and should we adopt the English 
system? .The authors of the widely accepted American Bar Associ
ation's Standards for the Prosecution Function think so: 

" Many qualified observers of our system of criminal 
justice who have also studied the British system have 
conunented on the 'importance of the professional in
dependence enjoyed by the barrister assigned on an ad 
hoc basis to represent the prosecution. Since he is also 
likely to appear for the defense, and this system of 
interchange of roles has long prevailed, traditions have 
grown which blunt excessive zeal without impairing, and 
which indeed improve, the quality of advocacy. Another 
factor is that the British system of a bifurcated legal 
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profession renders the trial bar a closely knit pro-
'. ,fessional community with strong traditioD's of internal 

as well as external discipline which temper flamboyant 
and irrational partisanship such as is .so often exhibited 
in American courtrooms. A Ith ough our traditi ons .'di
verge from the British in some respects, we also can 
profit"by encouraging an exchange of roles. II 

ABA Criminal Justice Standards 
The Prosecution Function 

Profe ss or Meador reached the same conclusi on: 

II Immediate steps can be taken ••. ' to attelnpt to 
create working arrangments which will promote an 
atmosphere of detachment and candor among prose
cuting and defense attorneys and will heighten their 
sense of professionalism. Here the English system 
is instructive. One. of the keys to those qualities 
within the Enghsh bar is the fluidity of practitioners, 
representing both prosecution and defense ••• 
It is pos sible to e:>',"-periment in the United States with 
arrangements which incorporate these key features, 
since public funds provide all the ~epresentation for 
the prosecution and a very large proportion of de
fense representation ..• The question is not whether 
public money should provide representation for both 
sides. This i,s.e,stablished. The question goes to 
the best arrangement for providing couns,el for both 
prosecution and ,defense to serve the overall interests 
of the· administration of justice. Those interests in
clude effecti.ve representation .of. the state and of de
fendants, fair and.:.efficient conduct of. proceedings, 
and constructive 'contribution to the leg.al process. 
Thos e inter,ests might be. furthered through an arrange
ment which inc.orporates s Orne of the. Engli sh feature s. II 

- - - Meador, Criminal Appeals; E;gli'sh' 
Practi ces and Arne ri can 
Reforms 
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THE INTERCHANGE PROJECT 
~ .' 

Concept of the Project -- Funded by the Law Enforcement 
Administration, Studies In Justice, Inc.,' a nonprofit organf~ati on, 
developed a project for the interchange of counsel in criminal cases 
in three jurisdi·ctions in the United States. The purpose of the pro
ject was to test the concept that such an interchange -- enabling pro
secutors to defend and defense counsel to prosecute -- will improve 
the objectivity and competency of the participants. These improve
ments will result in fairer and more efficient disposition of criminal 
cases, particularly with respect to plea negotiations, reciprocal pre
trial disclosure of evidence, and sentence recOlnn1.endations. Trial 
by jury .would be reserved for those cases in which there is a real 
issue of guilt or innocence, and those trials would be disposed of 
more quickly because only those is sues which are in doubt would be 
litigated. 

Objectives of the Project -- More specifically, the objectives 
of th e p r oj e ct are: 

(1) To increa.se professionalism on the part of the criminal 
trial bar, both pros ecution and defense. 

(2) To increase respect in the community and arnong criminal 
justice professionals for the criminal trial bar. 

(3) To promote better relations between criminal defense 
.,attorneys .andprosecutors .:.resulting in a better understanding by both, 

of the criminal justice system, which. in turn, will promote objectiv
ity and a n'lore efficient and fairer system. 

How the Project Operates -- During the first grant period • 
. . three projects became operational; one in Philadelphia, Pennsylvania; 

one in Hennepin County (Minneapolis). Minnesota, and one in Yuma, 
Arizona. 

In Philadelphia, one mid-level attorney from the public defend
er's office and one from the Philadelphia prosecutor's oifice is given 
a leave of absence to permit him to serve on the other side of the court
room for a six-month period. Two defenders and two prosecutors have 
participa.ted in tLe Philadelphia program. 
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The Hennepin County project is operated in a sim.21ar fashi on~ 
except that two public defenders and two prosecutors exchange roles 
each six months. Eight lawyers have changed roles during the pro-

ject. " 

Yuma County, Arizona, has no publi c defender office, and 
indigent accused' are represented by defense attorneys from. the crim
inal trial bar. The Yuma County interchange project involves the 
appointment of those defense attorneys to serve as special prosecu-

'tors in selected criminal cases. Melnbers of the County Attorneyls 
staff do not, however. serve as defense counsel. During the first 
year, four lawyers were appointed to prosecute 15 cases, while con
tinuing to serve regularly as defense counsel in the salne court. 
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EVALUATION 

With the assistance of the staff at Studies In Justice, an 
evaluation plan has been devised and is being carried out by' an in
dependent evaluator, Dc:-taPHASE, Inc., of Park City, Utah. 

An important aspect of the evaluation plan is an atten"lpt to 
determine by pre- and post-exchange tests, whether there has been 
any change in the objectivity of participating counsel. 

The final evaluation report has not been completed at this 
tirne, but the following views of interchange parti cipants indicate 
some positive benefi~s: 

All Participants 

The interchange is valuable as a continuing legal education 
program and should be instituted in other jurisdictions. 

A defender who changed to a prosecutor --

I learned a lot about the prosecutor's problen"ls. Being a pro
secutor. is not as emotionally and physically draining as being a defend
er. The latter has no support from the general public, from the police, 
from the victim, or from his family and friends, whereas the prosecu
tor is the man with the white hat, whether he wins or loses. 

A prosecutor who changed to a defender --

I was surprised by s·ome /of the actions and attitudes of my for
mer fellow prosecutors, particularly in the area of charging and plea 
negotiating; they were m~ch tougher to deal wifh than I had been. 

A defender who changed to a prosecutor --

Learning how the prosecutor's office works improved my ef£ec
ti venes s as a public defender. I learned the mos·t about plea negotiating, 
which, if both sjdes are reasonable, is the m.ost effective and fairest 
way to dispose of most cases. 
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A prosecutor who changed to a defender -- _ 

I was shocked by the way public defenders were treated by 
the other elements of the criminal justice system, namely by judges, 
prosecutors, private defense lawyers, and 'the client, as well as by 
the general public. They treat public defenders as second class law
yers, as necessary evils. The client will say, "I don't want a public 
defender. ' I want a real lawyer. !1 One judge started to cite me for 
contempt for conduct that would have been acceptable had I been a pro
secutor; when he learned that I had been a prosecutor and was to be 
one again, he cancelled the citation. Private defense lawyers sit in 
the front seat s, and the judge calls their case!:; first. Public defenders 
sit behind, and their cases are called last. I arn very pessimistic 
about the crirninal justice system. I learned that a public defender has 
a necessary, but a hopeless, thankless job. 

A defender who changed to a prosecutor 

I was treated with greater respect by judges and opposing 
counsel as a prosecutor than I had been as a public defender, occasion
ally even being addressed as "Sir!" I found"that prosecutors were 
not interested in justice, but in winning. As a result of rny experience, 
I think that the prosecutors and defenders should sit down and work 
together to formulate needed changes in the criminal law and procedure, 
which could be presented to the legislature and the court. The systeln 
is bad, and if we do nothing about it, it will get worse. 

A prosecutor who changed to a defender --

I was readily accepted in the defender office, even though I 
had a reputati on of being a tough pros eCli.tor. 1 believe that my clients 
benefited from my experience as a prose·cutor-. lam a firm believer 
in the adversary systern, but, I had been too prosecution oriented.). "' 
found that there was v~ry little cOJ;'rnnunication between prosecutors, 
defenders and the police. I feel that I developed·an increased objectiv-
ity in the courtroom and a different perspective toward witnesses. 

A deren'der who changed to a prosecutor --' 

My clients seem to like the idea of being represented by a law-. 
yeT who also serves as a prosecutor, probably because they feel that 
they may get better treatment. I discovered quickly that a prosecutor has a, 
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harder job than a defense counsel. For one thing, the defense counsel 
does not.:pave to worry abo'ut cOlnn1.itting error, whereas tbe prosecutor 
must exercise extreme caution in this regard. Thus, altbougb you 
can represent both sides ( in different cases) at the same time, you 
must be sure to remember which side you are on because of the danger 
of cOlJl...Initting reversible error if you are a prosecutor. 

A private defense counseJ who became a special prosecutor 

,\Ve have a rule requiring disclosure to tbe other side of all 
the e:>..-pected evidence in a case before trial. This p:rovides a sound 
basis for plea negotiations, and the large percentage of cases are dis
posed of witbout trial. As a result of D1.y participati on, . I feel that I 
have gained the professional respect of the police and have increased 
my objectivity in dealing with others involved in the criminal justice 
system. 

-15-



SUMMAR Y AND CONCLUSIONS 

It is too early to determine the exact benefits of the inter
change project or whether the program will be adopted by other juris
dictions. Experience in the dernonstration jurisdictions indicates, 
however, that they like it well enough to want to continue with state 
or local funding. 

One general comment of defenders was that they enj oyed the 
transition to prosecutor, as there is a tendency to become frustrated 
when they defend cases, day-in and day-out. They know that the con
viction rate is going to be well over 950/0, including cases in which the 
client pleads. gui1ty~ In contested cases, the conviction rate is still 
very high. If the defense lawyer feels that he must gain an acq.uittal 
to gain satisfaction from his work, he is doomed to disappointment. 
The functions of a defense counsel in a criminal case are much 
broader than courtroom advocacy. As in other area,~ of the practice 
of law, negotiation is an important function. The defense lawyer should 
m.easure success by whether he was able to mitigate the charge or the f" 

sentence to one that is reasonable, and by whether his case was fairly 
heard and determined. The truth is that most defendants are convicted, 
even when they are represented by so-called IInoted criminal lawyers ll • 

The absurdly oversimplified exploits of television and movie defense 
counsel has confused not only the public, but many lawyers as well. 
That is one of the reasons for the poor credibility of public defenders. 
Perry Mas Ol"l and his explbits do not happen in real life. They are as 
mythical as Grimm's Fairy Tales. 

There was general agreement among the participants 
prosecutors and defenders -- that the interchange relieved the tedium 
of their jobs, and gave them fresh points of view and an insight into 
the frailties of the criminal justice system which they otherwise would 
not have experienced. This ~ observation was echoed from the other 
side of the Atlantic by John Mathew,. a Senior Crown Counsel of the 
Central Criminal Court ill London: 

n ••• I think it is essential, if one is to do the job of 
prosecuting properly and efficiently, to remind one
self by practical experience every so often what the 
garden lookr like from the othex: side of the fence. 11 

10 American Criminal Law Review 299 
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FUTURE DEVELOPMENTS. 

The Barrister Program -- After ,observing the res~lts of 
the interchange program, William R. Kennedy, the Chief Public De
fender of Hennepin County, Minnesota, a forward-looking and inno
vative man, has'proposed a one-year project to establish a barLister 
office, consi.sting of three attorneys from the Public Defender l s Office, 
and three attorneys from the County Attorneyls Office. This office 
would be separated from the regular defenders and prosecutors, and 
would have its own supporting personnel. Lawyers in the office would 
prosecute and defend cases interchangeably, depending on the caseloads 

. ..of.,the::r:egular offices. To avoid any possibility of a conilict of interest" 
however, lawyers in the.barrister office would not prosecute and defend 
the same defendant. 

In addition to the benefits resulting from the regular interchange 
. ,program, the barrister office is expected to achieve a nUlnber of other 

goals, such as flexibility in managing the caseloads of the regular pro
secutor and defense offices and a saving of ad:ministrative costs, since 
both defenders and prosecutors in Hennepin County are governed by the 
same personnel regulations, have the same pay scales, and are sup
ported by public funds. Thus, if the concept proves workable, the 
future might see al1 prosecutors and defenders in Hennepin County in 
one office under the supervi.sion of a Criminal Justice Administrator. 
The savings would be significant in such a case, as there would be a need 
for only one administrative office, one library, and one data bank of legal 
precedents. Further, lawyers who prosecute and defend interchangeably 

.. 'fT'tim a single 'office'would"'h'ave.::.greater credibility with the ·police, and:, 
hopefully, with the judges and the general public. 

Irn.pediments to the Barrister Program -- It is recognized 
that a barrister office suc}.1 as that envisioned for Hennepin County might 
--not~wor.k .in.aIL ju.risdictions .. in-the.. United States, as -some have_laws and 
regulations which prohibit a prosecutor from representing aJ?y interest 
adverse to the state; there are alsD opinions of the Ethics Committee 
of the American Bar Association which seem to preclude such a flexible 
interchanging of counsel. From the publicls point of view, the barrister 
concept may call for a re-examination of these restrictive laws and ethi
cal opinions, for they came into beil1;g when almost all defendants were 

-17-
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represented by lawyers \vho were not public employees. Now that 
most criminal cases are both pros ecuted and defen-ded by public 
employees, the public is entitled to get the .most for its money, par""'~. 

ti cularly if the system of justice is improved at the same time • .. 
Surn.mary -- In conclusion. the interchange program has 

shown positive .. benefits. Its e:>..-pansion into the barrister office con
cept may be a major breakthrough in improving the adversary system 
in the United States. Instead of discarding the adversary system. as 
some critics have suggested. it would be well to determine whether 
it can be made to work more effectively and at less e:>..-pense to the 
tax-payer. particularly if the rights of the accused are better protect~d. 

-18-
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study Objectives 

1. Decrease counsel's preoccupation with 
and prejudice in favor of his side of 
profession. 

2. Decrease the animosity O~ counsel 
toward counsel for the other side. 

3, Increase counsel's insight into op-
,ponent's job, 

4. Increase objectivity of counsel. 

5. ,Increase pre-trial discovery. 

6. Increase rat~ of cases ~iverted to 
treatment programs prior to, trial. 

7. Increase rate of cases terminated 
by plea negotiation. 

8: Decrease rate of jury'trials. 

9. Decrease the use of unnecessary . , 
delay tactics. 

10. Ptility of using interchange con
cept as training for counsel. 

", 

Table 13 
, 

-. ' 

Sununary Results 

, ' 

Defense,' 

• Results mixed 

'j , • 

• Tr.end toward decreased pre
occupation and prejudice 

• Animosity not evident pre-
interchange , 

'. No s~ift post-interchange 

• Strong increase 

• Increase 

• Increase 

• Initial Attitude positive 
No Change 

0' Initial Attitude Positive 
No Change 

• No Change 

• No Change 

• Very positive 

, , 

Prosecution 

• Results mixed 
• Trend toward decreased 

preoccupation and pre
judice 

• Animosity not evident 
pre-interchange 

• No shift post-inter 
change 

• Strong increase 

• Increase 

• Increase 

• Increase 

• Increase 

• Mixed Results 

• Mixed Results 

• Very positive 
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Table 14 

Conclusions Concerning Counsel, Interchange Experiment 
· . · .00/, 

1. Counsel Interchange.appears to significantly affect six of the ten study objectives related 
to counsel objectivity and professional training • 

. 2. Effect of counsel interchange ~eemst~ be greater on prosecutots than defense att6rneys. 

3. The data do not support the hypothesis' concerning defense-prosecution animosity, since there 
is nominal animosity before counsel interchange. 

· .' 

4. The most profound effects of counsel interchange appear to be increasing counsel's understand-
ing of opponent's job 'and the endorsement of interchange as a training tool. 

5. Changes in performance variables (viz. cases diverted, plea negotiations, etc.) were more 
pronounced for prosecu~ors than defense attorneys. 

6. ;' Based upon the results of the evaluation, counsel interchange appears to increase counsel 
objectivity. 

66 
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INTSRCHANGE OF COUNSEL CONFERENCE 
Arlington, Virginia 

. , 
• I .. 

April 21-22, 1977 lL ,ftc .. : 

SUMMARY OF THE PROCEEDINGS 

The Conference wC!-s called to order at 9:30 a. In., April 2-1, 1977. 

Present': Studies In Justice, Inc. 
Charles L. Decker 
Kenneth J. Hodson 
Rus sell T. Boyle 
JerryR. Shelor 
Patty 0' Brien, Recording Secretary 

Minnesota 
Judge Crane Winton 
John Wunsch 
Paul Gilles 
Bob Dolan 
Stuart Mogelson 

LEAA 
Greg Brady (April 21) 
Dave Erewster 

DataPHASE 
Mike Stewart 

Arizona 
Mike Irwin 
Thomas A. Moran 
Garth N. Nelson 

Philadelphia 
Ben Lerner 
Wilhelm Knauer 
Evan Silverstein 
Leonard Ross 
Charles Cunningham 
Steve Margolin 

General Decker summarized the evolution of the Project for the Interchan 
of Counsel in Cri!Xlinal cases (hereinafter "Interchange") and outlined its objectiv 
The general purpose of the project is to test the concept that interchanging, couns 
in criminal cas.es - thus en:abling them to gain a wider knowledge and under standi 
of both sides of the criminal process - will result in increased objectivity in thei 
attitudes and, hence, in greater effectiveness in their disposition of cases. The 
improved objectivity should manifest itself in increased use of discretionary pro-

• 
cedures, such as screening, diversion, and plea ne15otiation, which will lead to 
increased e~ficiency in processing criminal cases. The project is also expected 
upgrade the overall competence of prosecutors and defense counsel. The increa. 
efficiency and improved competence should result inspeedier and fairer disposit 
of criminal cases, thus aiding in redu~ing costs and backlogs of crhninal cases. 
The project should increase public confidence in lawyers and in the criminal 
justice system; it should hnprove, relations between defende~s and the police; it 
should help equalize the pay of prosecutors and defenders; and it should ultimate1 
result in the enactment of better laws and procedures for the criIninal jusl:ice 
system. 
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Mike Stewart of DataPHASE summarized the experience of his company in 
evaluating programs similar to Interchange, and outlined the procedures followed 
in developing the evaluation plan • .: The hypothesis wq..s developed that the greater 
the interchange of counsel, the greater the objectivity 0'£ counsel. The tested 
group is to be llnormalized" 9Y comparing it ,with a control group of non-participatin
counsel. A ~asic objective is to test the a:m.ount and nature of any changes in ob
jectivity on the part o£.the participants. In addition, the evaluation plan will gather 
data concerning certain secondary aims of the project, such as changes in the 
cri:m.inal justice process before and after the project in the rate of guilty pleas, 

,the rate of jury trials, the rate of pretrial diversions, and the expansion of pretrial 
discovery. In preparing the final report, the data gathered will be. proces sed 
through the computer and the product examined -and analyzed by experienced per sons 

The Minnesota Experience: 

Judge Winton described the Hennepin. County ;rnterchange experience. He 
noted that he was involved in a 1966 interchange program, lasting only three rnonths 
and involving only cases tried in the rnunicipal court. When Interchange was pro
posed by SIJ and William Kennedy, the Hennepin public defender, there was initial 
opposition by the prosecutor, who feared that he might lose personnel 'to the defende
office. A few problems have arisen, such as the fear on the part of some clients 
that a former district attorney rnight not be. effective as a defense counsel. Also,_ 
a six-month interchange is probably not enough, becaus e the participant must divest 
hirnself of his existing case load and rnust pick up a new case load. The.result is 
that the participants get to try only a few cases while they are in the prograrn. A , . 
nine-month program would be better • . ' . . 

Paul Gilles reported that 'he had handled some 300' felony cases as a 'publ~c 
defender in Minnesota from 1968 to 1975; that he moved to the cOUJ.?ty attorney's 
office for the period August 1975 to February 1976. He learned a lot about the 
prosecutor's problems. 'It was his feeling that the defense has 'a bette~ grasp of 
each case, as defense counsel is. dealing with people, whereas the prosecutor has 
so ynany administrative duties to take care of he frequently n'lust rely on the police 
and inve'stigators to inter~iew witnesses. He found that the prosecutor rnust spend 
a lot of time. convincing victims . and witnesses that they must appear at the trial. 
Being a prosec'utor is not as emotionally and physically draining as being a defender 
The latter has no support from the general public, from the police, from the victim 
or from his family and friends, whereas the prosecutor is the man with the ,white 
hat whether he wins or loses. The prosecutor's biggest personal problexn is in 
plea negotiations, wher~ his proposals are frequently opposed b'y the police and 
the victiIn. 
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Stuart Mogel~ reported that he bad served as an assistant county attorn
in Minnesota before :moving to the public defender's office to participate in Inter
change. He found greater freedoIn and flexibility as a defender than as a prosecu 
tor. He was surprised by SOIne of the actions and attitudes of his- former fellow 
prosecutors, particularly ~ the area of charging and plea negotiations. Three 
of the 53 cas es handled by hiIn asa public defender went to trial. He tried to 
settle as many without trial as possible. He would approach the cross exaIninati( 
of witnesses differed:1y 'since he has been a defender. He believed that a six-mont 
exchange is long enough to gain experience in the other side of the cri'xninal justic 

system. 

Bob Dolan, a full tiIne public defender, "finished his interchange participa 
tion as a prosecutor in,February 1977. ,All of his fellow public defenders wanted 
to go to the prosecutor's office to learn all the secrets in the belief that this kno u 

ledge would i.:xnprove their effectiveness as public defenders or as private counse
He probably learned the :most about plea negotiations, which, if handled properly 
are the most effective and fairest way to dispose of most cases. , ,-

The PennW,vania Experience: 

WilhelIn Knauer, an Assistant District Attorney in Philadelphia, moderat 
the Pennsylvania presentation. He noted that Inte'rchange, in Philadelphia was' uni 
because the prosecutor l s and defender's offices were so large. 

Ben Lerner, the Public Defender of Phiiadelphia, described the crhninal 
j'ustice system in Philade~phia, and n~ted that it had a lower percentage of guilty 
pleas thcui the nation-wid~ average, basically because of the policy of a former 
district attorney; that a high percentage of cases were disposed of by trial by 
judge aloD~; that a :municipal court judge would dispos'e of 25 to 30 cases a day, 
and a common pleas judge would handle 12 to 15 cas es per day; that a defender 
might represent 15-20 defendants per day in the :municipal court, and ·8:-10 in the 
cornmon pleas court. His reaction to Interchange wa~ initially lukewarm, as he 
felt that it might have a harrn.ful 'irnpac;:t 0;0. the adversary system; th-at there, was 
a potential'for conflict of interest, 'pa:rticula'r~ybecaus e of the big case'load and 

. the 'high percentag'e ot recidivists. , Before agreeing to the' pr'ograrn," he received 
clearance from the Cl,lie£' Justice of Pennsylvania and the President Judges of the 
Court of Cornman Pleas. There were early 'financial problems in the s~lary and 
perquisite-areas, but these were resolved by continuing the parti,cipants on the 
payrolls o~ their respect~ve horn.e offices. Mr. Lerner concluded that the inter
change benefited the individuals; that they were able to avoid the conflict pitfalls; 
but that it was too early for him to determine whether'there was any overall bene 
fit to the criTninal justice systern. 

,-
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Steve Margolin, who had served in the prosecutor's office for four years, 
following his graduation froln law school, left his position as assistant district 
attorney" in the hOlnicide division to participate in Interchange in April 1976. The 
first thing ·he noticed was that the prosecutors who confronteli 'him as a defender 
worked hard to try to beat him because of his reputation as· a prosecutor. His 
orientation and acceptance as a defender was quick, and he was soo~ working in 
the jury trial division. . He reported that a lot of plea negotiations we re going on 
but that they did not appear in the statistics. He was shocked at the way in which 
public defenders wer.a treated by the other elements of the criminal justice system· 
in Philadelphia, towit, the judge, the prosecutor, private defense lawyers, and 

. "the client, as well as by the general public. They treat public defenders as second 
class lawyers, as necessary evils. It is not unusual for the client to say, II I don't 
want a public defender, I want a real lawyer. II Judges treat private defense 1awyer,"C 
~th respect, but not public defenders. One of the judges started to cite him in 
contempt for doing the same thing that he would have done had he been a prosecutor; 
when the judge learned that he had been a prosecutor and would return to the prosect 
tort s office, he cancelled the citation. Private defens'e lawyers sit in the front seat 
and the judge calls their cases first. Public defenders sit behind, and their cases 
are called last. He was disappointed with the criminal justice system as a prosecu 
tor. When he finished his six-months as a public defender, he was even more pess; 
mistic about the system, and he has now left the practice of criminal law completel' 
Being a public defender is a necessary, but a hopeless, thankless job. 

Leonard Ro s s, a public defender in Philadelphi.a, who m.oved to the distric' 
attorney's office under Interchange, tended to agree with Steve Margolin about 
the status of public defenders. He noted that he was treated with greater respect 
by judges and by opposing counsel in his role as prosecutor, occasionally even 
being addressed as "Sir! II He found that the prosecutor has much more control 
over the disposition of a case than he had tho~ght; that the prosecutors were not 
interested in justice but in winning; that the defendant, to them, is not a real per
son, he is just a ~a~e and a nmnber. He felt that the situation in Philadelphia is 
bad and is getting worse. He commended SIJ for Interchange and recoIl'1Il1ended 
that SIJ develop other pr~grams in the criminal justice area in an eUort to improve 
the system. He noted that the people in the system, particularly in Philadelphia, 
are so busy with case backlogs, they don't really have the time to sit down a'nd re
flect on the overall iInprovemen~ of the system. Nonetheless, he suggested that 
the prosecutors and the defenders "in'Pennsylvania should sit down and work togethe 
to formulate needed changes in thecrilninal law and procedure. which they could . . 
reco~mend to the legislature and the court. 

Charles Cunningham, an as sistant district attorney who went into the 
public defender's office under the project,' reported a favorable experience. He 
was readily accepted in the defender office, even though he had had a reputation 
as a tough prosecutor. He believed that his clients in the defender office benefited 
from his past experience as a prosecutor. He is a firm believer in 'the adver sary 
system, but was prosecution oriented. He found that there was very little com-

--- -~.---------- ------- - -------
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munication between prosecutors, defenders, and police. Neither the defender nor 
the prosecutor works with the complete case in Philadelphia. They operate in 
separate divisions:. (I) preliroinary.hearings, _(2) misdemeanors, (~) judge. alone· 
trials, (4) jury trials. Because of this, he found that six months is not long enough 
to gain real insight into the life. of a public defender, although he felt that he had 
developed an increased objectivity in the courtroom and a different perspective 
toward witnesses. 

Evan Silverstein, a public defender for s.even years who had moved to the 
district attorney's office reported that his experience was about the same as that 
of Chal'les Cunningha:r:n, except from the opposite point of view. The transition to 
the prosecutor's office was easy, but it was difficult to measure the effectiveness 
of a prosecutor1s work because of the enormous case load and the fact that few 
reco:rds were kept of recividists, probationers, parolees, etc. He requested that 
the results of the project be distributed t9 everyone, and indicated that he was 
looking forward with anticipation to the p~st-project attitudinal ~urvey. . 

Wilhehn Knauer stated that he had been an assistant district attorney for 
10 years, and was in the Homicide Division. He ha.s had no. experience with public 
defenders because, in Philadelphia, they are not permitted to defend homicide cases. 
Indigents charged with homicide are defended by private defense lawyers, who are 
paid good fees. He states that Interchange gave the participants a valuable experi-' 
ence and probably changed the outlook and attitude of ·those who partitipated. Vfhen 
asked how the benefits might be passed on to other prosecutors and defense counsel 
in rural areas of Pennsylvania, he responded that rural counties could not afford to 
assign counsel to Philadelphia for six Inonths of interchange-type training; that he 
and the public defender had intern training prograrns, involving second-year law 
students, which are aimed at recruiting lawyers for their offices. He stated that 
he cooperated with district a:t:torn'eys throughO\it the state when:e.ver asked. Mr. 
Knauer stated that it wa's difficult .to recr.ui~ as sistan't pros e~utor's' to move to the 
public defen?er' s ~ffice, because the;re was always a risk that they might mis s a 
promotion or a sought-after reassignment in the district atto:r:neyl s offife during 
their absence. 

The Arizona Experience: .' .. . .. 
Michael Ir~n, Ymna :CoUnty Attorney, :moderated the Arizona presentation. 

His office. consists of five fulltiIne, relati:vely inexperienced,. attorn~y~. The office 
handles :many drug s:muggling cases. It 'has a workload of about 800 felony and 800 
tnisdemeanor cases per y<:ar. There are ab.out 50 lawyers in the county, many of 
whom have served in the past as assistant district attorneys. Seven or eight local 
attorneys handle indigent cases, one of whom, Thomas Moran, speaks Spanish and 
is assigned to more cases than'th'e others. The pros~cutorls office has an open-file 
policy, but the proceedings are still adversary. Interchange started with six attor
neys, but it quickly reduced itself to three, . one of'whom has handled only one cas'e. 
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The Yuma project involves appointing local criminal defense lawyers as special 
prosecutors. Thomas Moran and Garth Nelson, who are law partners, both of 
wbom specialize in the defense of criminal cases, have been appointe~ as special 
prosecutors-in- a number -of- cases.- - . 

" .. ' 

Thomas Moran noted 'that be was challeng ed in the very fir'~t case that be 
prosecuted on the basis. that a lawyer could not prosecute and defend cases at tbe 
same time. The conflict challenge was rejected by the courts, but Chief Justice 
Cameron required that defense attorneys participating in Interchange rnust advise 
defendants that they are also serving as prosecutors. The clients seem to like the 
iCiea of being repres enfed by a lawyer who also serves as a prosecutor, probably 
because they feel that they rnay get better treatment. The police and investigators 
also like to have criminal defense lawyers- serving as prosecutors because they 
like the idea of being represented by experienced counsel. He discovered quickly 
that a defense counsel has an easier job than a prosecutor. For one thing, defense 
counsel does not have to worry about committing error, whereas the prosecutor 
must exercise caution in this regard. Mr. Moran concluded that you can repre
sent both sides at the same time, but you must be careful to remember which side 
you are on, prosecution or defense, because of the danger of co:m:rnitting revers
ible error. 

Garth Nelson described the full discovery practice ,and the tight time sche
dule for the disposition of criminal cases in Arizona. He also commented on the, _ 
Omnibus Hearing Practice and the fact that the defense must disclose the witnesse's 
it intends to call at the trial or be precluded from using those witnesses. The full 
discovery and the Omnibus Hearing provides a sound basis for plea negotiations, 
and the large percentage of cases are disposed of without trial. He feels that these 
dispositions are fair to all concerned. As a special prosecutor, he is assigned the 
case after , initial screening by the County ~ttorney • .As the result. of participating 
in the program, he feels that he has gained the professiollal respect of the police 
and believes that he has improved his objectivity in dealing with others involved in 
the criminal justice systern. 'The presiding judge does not object to the program, 
but he feels that there is no advantage to the prograrn. " ' - c 

Michael Ii-wiD. advised that the principal problern encountered had been. the 
fear that the identity bf confidential informants might have' to be disclosed to people -
who normally def~nd cases, 'but this pr?blem has been avoided by the careful selec-' 
tion of cases that go to' the special pros~cutors. He feels that the'y have achieved 
good public relations and that the public has received the prograrn favorably. One 
benefit of the program is that his relat~vely inexperienced assistant prosecutors 
can see experienced prosecutors at work. 
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LEAA Comments: 

. Greg Brady of LEAA commented that he is enthusiastic about the lntercha 
progra:rn. He then outlined briefly a number- of other- programs now being sponsor 
by LEAA, such as the Career CriIninal Progra:rn, the National Defe:nder College, 
National Prosecutor's College, the study of plea bargaining, the Economic Crime 
project, and the Techn~cal Assistance programs for the. courts, prosecutors, and 
defenders. He mentioned the recent 'amenchn.ent of the LEAA act which insures th. 
the courts (including prosecution and defense) have an adequate share of block gra
funds. 

'!'he conference recessed until 9:15 a, m..; April 22, 1977 

Evaluation Report: 

Mike Stewart of DataPHASE reported on the result~ of the evaluation thus 
far, reserving' until completion of the project any corrirnent on the attitudinal sur
vey in order not to contaminate future tests •. Although not conclusive, the results 
thus far tend to support the hypothesis, viz., that interchange of counsel promote. 
objectivity. The results also tend to support the validity of the evaluation plan. 
Additional participants, need '1:0 1>e tested and compared with the contr 01 group be
fore significant conclusions can be drawn. Furtber, it would help the evaluation 
plan if the period of interchange could b~ extended to nine months. He hopes that' 
the second year of funding will add other jurisdictions so that there can be an in
crease in the number of participants and a wider geographic spread • 

Hennepin County Barrister Project 

Bob Dolan discussed the legal aspects of the proposal for a .barrister pro 
ject in Hennepin County. The plan is for four prosecutors and four public defendp 
plus clerical and investigator personnel, to be: set up in a separate office •. They 
would be assigned cases to defend and to prosecute on a regular, rotating basis. 
They would be representing some defendants and pr~secuting other defendants at 
the same time. The English b.arrister syster.n would not be followed to the letter, 
'as solicitors would not be available to prepare cases .for trial. 'l"'he pr'ogram i.s 
designed to increase the efficiency and objectivity of counsel; it should also decre 
boredom and increase freshness. There will be some conflict problerrls, but the" 
can be avoided by the careful assigrrrnent of cases. Similarly, problems with con 
fidential informants can be avoided by assigning such cases to regular prosecutor 
They must educate the police and the public as to the propriety of the progra:m., a~ 

each attorney must always remember whether he is prosecuting or defending. T! 
is nothing novel about an attorney repres enting a plaintiff or a defendant in a civil 
case; there should be no difference in a criminal case. 
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John Wunsch, the adIninistrative officer of the Hennepin County Defender 
office, outlined some of the adIninistrative problems that will be solved, and sug
gested that the progra:m l s basic advantage is that it will provide flexibility i!n handling 
the workloads of the two offices. It might also' show that one . adrni.histrative 'office 
can handle both prosecutors and defenders of a jurisdiction at a considerable savings 
in :manpower and :money, particularly as in Hennepin County, where both offices are 
funded by the county and, follow the :;ame personnel regulation. 

Both Mr. Dolan and Mr. Wunsch, as well as Judge:Winton, noted that the 
police and the public would have to be educated about the program. They suggested 
that the credibility of lawyers would be im.proved H the public learns that a good 
lawyer can prosecute or defend: 

Conclusions: 

The conferees then discussed in general ter:m~ th~ various aspects of Inter
change.' The polfce, initially, and the courts are skeptical of the val ue of the pro
gram. An education program is necessary for the courts, the police; and the 
public; clients generally reacted favorably to being represented by a defender who 
had been a prosecutor. One unexpected advantage of the program was the improved 
credibility of the public defender when .he appeared in court as a pr~secutor. Pri
vate defense counsel and :members of the bar generally are favorably inclined to-. .. -
ward the project. 

Individuals participating in the program benefit greatly from their experience 
This experience has both short term and long term benefits. Prosecutors tend 
beco:me nlore objective. and :more human in their treatment of offenders. Defenders 
probably benefit the :rnos~'froni tbe program as the.Y learn how prosecutors work 
and think. . It would be bex:eficial to the criIninal jus~ice system if all prosecutors 
and defense counsel could par:l:icipate in the prograIn • 

. The program has no apparent impact on pretrial discovery, as Philadelphia 
has a limited discovery py policy, 'which has not broaden'ed as a result of the pro
gram, and Hennepin and Yuma had open-book discovery before the progra:m started. 
It lias i.:mproved plea bargaining generally (even in Philadelphia, which has had a 
policy against plea bargaining), in that the participants are :more. tolerant of the. 
views of the other side; whether this benefit will be longlasting is not known •. In 
gene'ral terms, Yuma and Minnesota benefited :more froIn the program than Phila
delphia, because the turnover of personnel in the prosecutor and defender offices 
in Philadelphia is so great and the woridoad is so pressing that success would be 
difficult for any prograIn which is aimed at i.:mproving Philadelphia's system. (In 
this connection, it should be noted that prosecutors and defenders in Philadelphia 
generally do not handle the sam.e case from the beginning to the end; each person 
performs a specified function, such as serving at a preli.:minary hearing, and then 
passes the case (offender) to a fellow prosecutor or defender for further processing. 



,. 
• ,to .: 

• 

• 

• 

, .. 
( 

.. . ... 
··9-

Judge Winton and General Decker summed up by suggesting that the program 
was beneficial as a continuing legal education program for the participants. They 
agreed, also, that there was a need for educating the public, the courts, the bar, 
and the police about the :progra:m. Judge Winton believes that the barrister prograxn 
devised by Hennepin County should be of even gre.ater benefit than tJ:1e first-year 
Interchange programs. . 

The conierence adjourned at 12:00 noon, April 22, 1977. 
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