
-~- .. -~ 

, f 
'#! 

r .. 

, 

ANNUAL REPORT 
of the 

U. S. COURT OF MILITARY APPEALS 

lind Ihe, 

JUDGE ADVOCATE GENERALS 
of the 

ARMED FORCES 
ond the 

GENERAL COUNSEL 
of ihe 

DEPAR~rMENT OF TRANSPORTATION 

\ '- PURSUANT TO THE 
~ IRM CODE OF MILITARY JUSTICE 
.....! J For the Period 
~ lober I, 1976-Seplember 30, 1977 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



ANNUAL REPORT 
SUBMITTED TO THE 

COMMITTEES ON ARMED SERVICES 
of th~ 

SENATE AND OF THE 
HOUSE OP' REPRESENTATI\'ES 

ilnd to the 

SECRETARY OF DEFENSE 
AND SECRETARY OF TRANSPORTATION 

ond Ihe 

SECRETARmS OF THE DEPARTMENTS OF THE 

ARMY, NAVY, AND AIR FORCE 

NCJRS 

JUL 51979' 

ACQUISITIONS 

PURSUANT TO THE 
UNIFORM C@DE OF MILITARY JUSTICE 

For Ihe Period 
October I, 1976-September 30, 1977 



Contents 

JOINT REPORT OF THE UNITED STATES COURT OF MILITARY APPEALS 

AND THE JUDGE ADVOCATE GENERALS OF THE ARMED FORCES 
AND THE GENERAL COUNSEL OF THE: DEPARTMENT OF TRANS
PORTATION 

REPORT OF THE UNITED STATES COURT OF MILITARY APPEALS 

REPORT OF THE JUDGE ADVOCATE GENERAL OF THE ARMY 

REPORT OF THE JUDGE ADVOCATE GENERAL OF THE NAVY 

REPORT OF THE JUDGE ADVOCATE GENERAL OF THE AIR FORCE 

REPORT OF THE GENERAL COUNSEL OF THE DEPARTMENT OF TRANS-
PORTATION (UNITED STATES COAST GUARD) 





JOINT REPORT 

of the 

U.S. COURT OF MILITARY APPEALS 

and the 

JUDGE ADVOCATE GENERALS 
OF THE ARMED FORCES 

and the 

GENERAL COUNSEl 
DEPARTMENT OF TRANSPORTATION 

October 1, 1976 to September 30, 1977 

The judges of thr r.s, Court of Military Appeals, til:: .Turlge Ad
vocate Generals of tllC' military departments, ancl the General Counsel 
of the Department of Transportation submit their annual report on 
the operation of the Fniform Code of Military .Justice pursuant to 
article 67 (g) of the Uniform Code of limitary .rustice. 

The Code C0ll1111ittee, consisting of the members designated abow, 
continued its tradition of meeting quartel'1y during the fiscal year. 
Major accomplishments during the present reporting period included 
implementation of the new "Military Justice Reporter" as well as a 
FI.JITE digest of all decisions in the "Court-Martial Reports" for use 
by military practitioners. The Code Committee also entered into nego
tiations with "Shepard's Citations" concerning the feasibility of de
veloping a "Military J nstice Citator." 

l'he Code Committee also devoted significant attention toward con
sideration of legislath'e proposals submitted by yarious members of 
the committee. The ,Toint Service Committee legislative package re
ceiyed final DOD approval dlu'ing nscal year wn with the judges of 
the court taking no formal position on the legislation. Among other 
proposals considered by the Code Committee were continuing jurisdic
tion for military trial courts as well as an increase in the number of 
judges for the U.S. Court of Military Appeals for the sake of con
tinuity and predictability as well as to handle the h(~avy workload of 
the court. 
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The separate reports or the U.S. Conrt of Military Appeals and the 
individual sClTic(ls address Imthl'r items of particular intel'l'st to tlw 
Committees on Armed Sel'\'ices of tIll' U.s. St'natl' nnd Honse of 
Representatives and to the Secretaries of Defe11se, Transportation, 
Army, N ayy, and Air Force. 
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ALBER'!' B. FLE'l'CImn, Jr., 
(,hief /udge. 
'Vn,LI.\l\[ H. COOlC, 

Assoriate Judge. 
MAT'rIlE\\' .T. Pmmy, 
Assoriate J7tdge. 
vYmrox B. PERSOXS, .Tl'., 
'I'lw .ludge Adz'orate Gerl.RI'ol, r:.,r..,'. Anny. 
'Y.\Vl'ER D. REED, 

'1'lw ,ludge Advorate General, U.S . .... til, Fo}'ce,. 
CIIAULES E. McDOWELL, 

'1'lw ,llldge Ad I'ocate, GenNal, U.,':l'.ll'OI'Y. 
LINDA HELLER KAlInr, 

General C01lnsel, Department of '1'l'allspoi'tatioll. 



REPORT OF THE 
U.S. COURT OF MILITARY APPEALS 

October 1, 1976 to September 30, 1977 

Tll(' j1Hlg('lo' of tl1(' CS. C01ll't of ~Iilitul'.r .\pp('als submit tll('ir 
l'('port on t Ilt' aclminist mtioll of tIl<' court and milit !try j m;ti<'<' to tl1<' 
Committl'l's on ..:\rllwd Sl'r\'i<'ps of tIl(' r.s. Sl'lUltp and Honse of 
Rl'prl'8l'ntatins and the Spcrptaries of I }pfpllSP. Transportation .• \rlllY, 
Navy, and .\ir F(ll'Cl', in accorc1alH'(' with artid(' G7 (p:), rllifo1'1ll ('O<lP 

of Militury .Tustiee, 10 CS.C. 8G7 (g). 

THE BUSINESS OF THE COURT 

Dnl'inp: the 19n t<'l'Jl1. a total of ~,2!2~ cusps W(,1'(, cloekl'tl'd in the 
('omt. This total indlHll'd ~,(JGl pl'titions fol' p:rant of rpyil'w, 1!l ('<'l,tifi
cates of redew. and H2 petitions fol' pxtl'llorclinary rplief. The court 
l'C']l(lC'rC'd 81 opiniom; on 78 p:l'Ilnts of rC'\'iC'w, 1 ('C'rtil1catC' of 1'1'dC'w, 
1 pC'tition fol' ('xtl'!lol'dinal'Y l'C'lief. am1 11llotion to (lismiss. Petitiolls 
JOl' grant of r('yiC'w W<'1'C' grantC'd in :~il+ rasps and dpni<·(l in 1.+(j~ ('l\SC'S. 
A dptailed analysis of thC' casC's 1>ro(,C'8s('(1 by thC' conrt sinec May 1n31 
is attac1lC'c1. 

Applications for n1t'1l1bership in the bar of the court were receiyed 
from 520 attol'l1C'ys during 1977 .• \ ... special adll1hision ('('l'('1l10ny was 
held in ('onjullction with the anllual lllP, ting of the AIl1C'ril'an Bar 
.\.ssociation in-Chicago. 111., on August 22. In77 .• \ noh'worthy ('hangc 
in the 1n77 Rulcs of Practice and ProcC'c1tu'C' now permits admission to 
the bar in absentia. 

NEW RULES OF PRACTICE AND PROCEDURE 

The comt promulgated a compl('tC' l'eyision of its Rlllps of PracticC' 
and Procec1nrc on .Tuly 1. 1977. Extensiyc l'cyisiollS were made in the 
pl'ocpc11U'cs for fiJing p('titions for p:rant of l'C'view an<1 in tllt' timing 
and contents o:f required an<l optiona 1 p]puc1ings. In rpeog11ition of th(' 
burgconing ucth·ity in ('xtraor<lillal'Y "writs. thp rulC's mukC' C'xtt'nsivt' 
provisions with l'PspC'ct to the jurisdiction of thC' COllrt to issue writs 
and in the :format and content o:f petitions and briefs filed on the mis
cellaneous docket. 
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REPORTING MILITARY JUSTICE CASELAW 

In :March 1077. the '\Y(\st Publi~hing Co. or 8t. Paul. ::\1inn" lWg;!lll 

publishing tht' :;;lip opinions and daily joul'Ilal of tllt' F's. Comt of 
Military Appt'als. Sl'yt'ral months lat(,l\ tht' ":Milital'Y .rustic(' Re
porter" was inal1gul'I1tNl as a llt'W unit of th(' Xatioultl Ht'porter Sys
tem, containing nlt' opinions antI daily joul'llals of this court. and 
E'elcett'tl opinions of tIl!.' Courts of ::\Ii1ibu'~' H('\'i('w. TIlt' ac1\'alH'c· sheet!'l 
and bound Yolunlt's of tb!.' "::\Iilital'Y .rustic(' R!.'portt'r·' are available to 
Fedt'rul agt'ncies on the Federal Supply Sch('dult', and to individuals 
by direct subscription. 

APPELLATE ADVOCACY CONFERENCE 

Under the sponsorship of tIll' F's. COtll't of Military Appt'uls in 
conjunction with th(' ::\Iilitary Law Institutl', tlll' Second Aumutl 
Homer Ferguson Conf('renee on Appel1ute Acl.Yot'acy was held at the 
Georgetowh Fniwrsity Law Centt'r on Uay 18-20, 1977. The principal 
address ,yas delh,t'rNl by .Tustice Arthnr .r. (iohU)!.'l'g. Oth('l' distin
guished speakers illclml!.'d Circuit .Tuc1g(' .Tohn Godbold of tht' 11.8. 
Court of App!.'als for the Fifth Circuit, .Tustice Wi1Jiam A. GrinH's of 
the New Hampshire Snp1'£'l1l!.' Court. and F. Ll'e Bail!.'y, Esq. 801l1l' 

200 uniformed and civilian appellate luwYl'rs pl'Ilcticing h('fort' tIll' 
Courts of ::\Iilitary R!.'vi!.'w and this COUl't, tllt' judgt's of tIlt' COlll'ts of 
Military Review and the .Tuclg!.' Advocate Gell<'rals of the various 
sClTices, and oth!.'r scholars and COllll1l!.'lltatorH in th!.' £1t'1<1 of milit!try 
justice were in attendance. 

JUDICIAL VISITATIONS 

During the reporting pl'riod, both Chi!.'f .Tuclg!.' Fl!.'trllt'l' nnd.JudgC' 
Perry made visitations to inspt'ct tIlt' Opl'ratioll of military jn~tiet' 
fftcilitil's within the al'l11<'d £orc(,::-I. Th!.' chi!.'f juclgt' visitt'cl Camp 
Lejeune :Marine Corps Basp in .Tacksomil1!.') X.C .• on .Tuly 1a-1ii, 19TT, 
ano. the Naval ,Tusticl' Sehool at Nl'wport, RI.) on ~\.ugust l(\-IT, 1977. 
Judge Pl'rry visitl'd the .Tmlg(' Advocat!.' Gl'n!.'l'Ul's School. r's. ~\.l'my, 
in Charlottesvi.lle, Va., on April 29, 1!)'i7, K('!.'slt'r Ai,· Force TIas!.') 
Miss., on April 27, 1977) and Vand('nburg ~\'il' Fol'ct' BaSt, Calif., on 
May 20-22, 1!)77. Th('sl' visits provide th(' 0pp0l'tunity for th!.' juclg!.'s 
to become acquaint<'Cl with the 1>!.'rsonnel who aclministC'r tIlt' military 
justice syst!.'m and to obtain firsthand knowl('dge of the impact of their 
caselaw in the Held. The juc1g('s particularly valu(' tht, ('ritiqu('s of th(' 
military justice system madl' by fi!.'lc1 commmul<'l's on tll('.,;e visits. 

SCHOLARLY REVIEW OF THE COURT'S DECISIONS 

Two major articles on the court were published by important legal 
periodicals during the 1977 t!.'rm. The Indiana Law Journal pub-
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lislwcl "f'"nit('d t-itnt('s ('ourt of ~mitHl'Y ~\ppealH: A R('vi<'w of the 
!Dill-iG T(,l'lll," with HIl intl'ocluctol'Y ltrtic'Ie by .Tolm T. Willis, "The 
PnitC'cl t-itat('s ('ollrt of .:\Iilitary .\.ppea1H: 'Bol'll .Again'," 52 IncI. L.,T. 
If) 1 (1 !lin) . ~\.llot 1)(,1' signifi('ant cOlltl'i1mtion to t IH' literatUl'(l was ma(1e 
in Cook{" "The rni{('cl Stn/PH Court oJ .:\Ii1j1al'Y .\.pp('a1s, 1!l75-197'i: 
.Jmlic'ialir.ing T11r ':\Iilital'Y ,Tusti('p Systc'lIl." 7(1 :Mil. L. Hev. 43 (1977). 
Additionally. lIlany {,!lSC'IlOtc·S WPI'P "Titt('ll dnring tlH\ tPt'lll comment
ing on .-arions cl['cisiol1H. The C01\l't weleollles eritical analysis of itH 
opiniolls by s(,I'ions 1 ('gal seholat·s. 

STAFF REORGANIZATION 

The stan of t.he. eom! llIHIC'I'\\'C'nt a r{'()l'ganbmtion in lr[arch 19'77. 
Pa!tC'l'l1C'cl lrft('r tlIP .\.13.\ ~tlPlclal'<lH lllode'l aIHl the F.R. Cil'enit Court 
of Appeals eir'euit e'x('ellti\'('. th(' position of eOlll't ('xe'cutin. was cre
atN1. The COHl't ('x('('uti \'(' pXC'l'cises l'NlpOnsihility as com!' aclminiHtra
tor to denlol> lOllg-range plans anel pl'ograms to snpport th(' ('ourfs 
role in tItt' military jllStiC(' system. Tht' d('rk of court C'xC'l'cises opera
tional r('sponsibility in mattC'l'S of apPt'llatc proced1ll'e and the claily 
operatio]) of tht' COllrt. TlH' ('('utmllegal staff <lil'('C'tol' ('xcl'cises OPCl'lt

tionall'C'spollsibility for the initialreviclr of pctitions for grant of 1'('

"it·w by the c('ntmI h)gal stair. Eaeh ju(lge's chamber eoutinues to oper
ate. a,; an iud('p(,lHlcnt ('utity, hut rcceil't's HUppOl't from these thrce 
major staft' components. 

STATUS OF THE COURT AND ITS EMPLOYEES 

As established in article (17. rc.:\r.T, 10 U.S.C. 867, the court is "10-
eated for acIministratiye plll'poses only in the Dt'p!l.rtment of Ddense." 
From time-to-time sinc(', 1951, various qupstions have arisen concern
ing whether tIll' comt is sui>jeet to C'xerutiYe bl"!lneh or Depal'tnl{'nt of 
DefC'llse control. In ,Tuly 1977, the BtU'Nm of Execnt.in~ Personnel, 
Civil Service Commission, l'{'nc1(,l'Nl an opinion that the court was "out
side the Commission's purview." Immt'c1iat('ly therC'after, the court 
i~~snecl U.S. Court of Milital'Y .\.ppeals resolutions I and II, ,vhich 
clir(>ctec1 that. the status quo be maintained by adopting the l'elevant 
personnel regulations of thC' Commission on all illtel'im basis. Before 
the attendant circml1stancC's could he rt'soln~d. J 2 of the court's em
ployees fUNl an action in th(', U.S. District Conrt for the District of 
Columbia seeking a tC'mpol'!ll'y restraining orc1er. a. prelimilUuy in
junction, ,mel declaratory l'elipf against the juc1gC's of tIl{' court, the 
Secl't'tary of Defense, and the Chairman of the Ciril Service CDll1mis
sion. lWe7f Y. 81'01('11, Ci'dl Xo. 771346 (D.D.C .• filed Aug. 1, 19(7). 
This mattl'r ]"('solvecl on August 29,1077, after (;ismissing the judges of 
thE' conrt us clt'ielldants in the mattC'l", by a stipulation of dismissal 
which in relevant part provide .. as follows: 
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The United8tat('s C01ll't of Military Appl'als is a legislative 
COtll't, organiz:ed under Article I or the Constitution, 

* * ::: C'ongTC'ss intend('d tlll' Court of Military ..\1lpea1s to 
have. complete iudepl'nclence in its d('cisiou-umking process i 
however, to "reduee exp(,llllitUl'(,s for the r('lflth'e1y small stair 
or the Cuurt," Congl'l'SS located tIl£.' Court within the Depart
ment of J)('rense "for admiItistratiye purpOSl'S only." 

* :I< * LTntil.July, IHi/, location of the C01ll't of :Military Ap-
1>('a1s within tlw Dl'partment of De.J'ensl' for al1ministratiw~ 
purposes had b('el1 int(,l'pl'l'ted since the establi~hlllent of the 
Court of l\1ilitary Appeals in 1050 to place th(' COlll't's em
ployees under the ejyn ~el'vice system administtn'ed by the 
Executive Branch (lepartn1C'uts and ngencies under statut('s 
and regulations administered by the Civil Service 
Commission. 

* * * * ::: * * 
* :I< ::: This stipulation shall be efYectiyc until yacated or mocl

ified * * * 01' until an express statutory change is enactedrc
garding the status of employ('es of flC Court of Military Ap
peals." 

This is merely an ('xample of the conflicts "which haY(', deyelope<1. The 
language in article 67 of the Fniform Code of Military .Tustice which 
places the court "for administratiye purposes only in the Department 
of 1)efens(," continues to plague the court, as it has .3ince the court's 
creation~ as to the pl'opt'r functions which the Dei'al'tment of Defense, 
and the court each POSRl'SS. At times, there has been harlllony; at other 
times, there has been discord. B('caus(' of the contilluing potential con
flict, it now might well be more efficient Tor the court. to perforlll all its 
administrative rC1uirements independently. It~ thus, appears that the 
time has come Tor the Congress to readdress and reassess the relation
ship between the court, its employees, and the eXl'cutiYe branch of go v
Pl'llment. Sha another concel'll is the fact that the n.s. Court of l\1ili
tary Appeals is thp only Federal court without specific statutory lan
guage addressing such matters as the retirement and tenure of its em
ployees, as well as the retirt'lllent of its judges. Th~ U.S. Tax Court, 
which, like this COU1't~ has lH'ell t1enominat~d by Congress as "estab
lisheduuclel' article I of the Constitution" (al·t. 67(a) (1), nCM.T, 10 
U.S,C. 867; 26 1I$.C. 744) ~ has exhausth't' enabling It'gislation that 
might wt'll selTe as a guide in making tht' desired changes fo).' this 
court. 
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SIGNIFICANT DECISIONS AFFECTING THE ADMINISTRATION OF 
MILITARY JUSTICE WITHIN THE ARMED FORCES 

Appellate Practice: The Involvement of Accused and Counsel 

Two preyiousl,\' Ulll'('solwd asp('('tH of practice hpfol'e 01(' ·U.S, Comt 
of l\Iilitary AppNtls W(,1'[1 resolv(>cl in United Rtate8 v, Lm'nea.rd, :3 
M,rT, 76 (C,i\f.A, 1077). The ('Olllt l'ejectecla l'('a(lillg' of artide 67, Uni
forlll Cocle of Milital'Y .Tustice, 10 F.S,('. H07, whieh would allow other 
than lH'tnal service 1l1;01l tllP He('used of the cle(·ision of a Court of ~Iili· 
iary Hp\'iew to begin the l'ullning of the i30-day period in which a pe
titiOlllllltY 1)(' iilNI with the ('ourt. f-lecollcl, the ('onrt Uppl'oyed the prac
tice whi('h would allow the a('cusec1 to direct Ull atiorl1f'Y to l'e('C'ive 
service of the Court of :\oIiJ itary Heyiew clt'rision nll(l to petition this 
('onrt for review. f-lubse<}uently, t11(' (,Olll't ma(te it ('It'ar that an attor
ney who files a I){'titioll for gl'ant of reyjp\y in this court is prt'sumt'd to 
be' so au1'horizpcl, and ahsent pyiclpnce to tht' eontl'ltl'Y brought forWI1·l'cl 
h.v thp GOYt'l'llment an ilHllliry into sueh Ilnt11ol'ization woulc1not be eli
l't'ctt'(1. rll/tNl State8 Y. Daly, -1: ::\LT. Hi) (C.i\L\" If}77). It has been 
snggeste(l that, thest' ll1attprs wal'rant l('p:islati ;,e cOllshlpration as well. 

Collateral Military Justice Procedures: Certificate of Innocence, Postcon
viction Retraining Programs, Pretrial Confinement, and Suspended 
Sentence Vacation 

Th(' Pl'OViRionR of 28 FoR.C. 2513 whi('h authol'iz(' t11(' issuance of a 
c(,l'tifi.cat(' o-.f innocrllce nnc1N' certain circumRtancNl W('l'e held to en
compass an unjust. convietion by a eonrt-mHl'tia1, 'Where the U.S. Army 
Conrt oJ! Military R('Yi('w was an appropriate forlllll to issue such a 
\ ,'rtificate, tll(' failnre of that court to do so is redewable, in the U,S. 
('omt of Military App('als, but the deeision ,yill be reviewed only for 
abuse of discretion on the part of 1'11(' inferior COUl't. 

Limitations upon the us(' of r('training progl'!lI11R as a condition to 
the ~entence punishment of a court-martial ,\wre estahJiRhecl in United 
States Y. Robill8on, 3l\LT, 65 (C.:M,A. 1977), The eircml1stanc('s of the 
U.S. Ail' Foree R('training Group program wer(' found to be punitive, 
not. administratin, ancl th(' ('ouri' helc1 they couId not be involuntarily 
impos('d upon an accns('d after the adjudged term of confinement has 
been sN'vec1. 

Amplified standards -.for pl'('trial ilH'al'c(,l'ation were established in 
United States v. Ii ('(ml, 3 M.rT. 14 (C.l\I.A. 1977). Before an accused 
person may be placed in pr('trial confillOnlent it must. firsc be ascer
tained that probable cause exists that a crime has h(,(,ll committed and 
that the accused cOl11mitt('d it, that confinement is llecessary to assure 
the accused's presence at trIal or to protect. the saf('ty of th(' community, 
and that lesser forms of restriction or conditions on release have been 



considered and found ,,·ant\ng. The court adoptNl the ABA Standards, 
Pretrial HelC'use ss tl.l, 5.~, 5.(1, 5.7, und 5.8 (1$)(18). 

The constitutional and codal limitations on pl'oC'l'Nlings to vacah; 
a suspendC'd sentC'nce or a court-martial w<'re further delineated in 
United States y. B inghlJln, a ?\I..r. llD (C.M.A. 1\)77). The provisions 
of article 72, UOM.T, were brought into c:omplianc:e with the constitu
tional rules prescribed in G(l.gno'n '1'. Sr(ll'jJl?lli, 4:11 U.S. 778 (lD73), 
~Uld 111 ol>l'i,~ey v. B)'ewe]', 408 U.S. ·181 (11)72). Now engrafted onto arti
cle 72 are the constitutional prereqni.sites of a preliminary hearing in 
the event the probationer will be confined by reason of tll(' yiolation of 
probation and I. revocation hC'aring in which the dech;ion to reyolm sus
pension must be reduced to a writtC'n statemC'nt of the eyic1ence and 
reasons for the actions. ?\Iol'C'oYer, tht' court found that the article 7~ 
responsibilities of the special court-mart.ial conwuinp: authorit.y could 
not be, delegated to anothel'~ absent constitutional disqualifieation of 

that officer. 

Command Influence: 52parating Command and Judicial Functions 

The relatio.nship between a military co.mmander ext're.ising general 
co.urt-martial jurisdiction and an inferior commander exercising spe
cittl co.urt-martial jurisdiction ,,'aR the> suhject of an appeal in United 
States Y. Hardy, 4 M .• T. 20 (C.M.A. 1077). Fo.cusing on the Rtatutory 
respo.nsibilities of th" inferio.r co.mmander, the Co.urt IlC'ld that only the 
inferio.r commander eQuId withdmw a ease, previously rrferre>d for 
trial to' It special co.urt-martial. Reeognizing that ther(' was a line of 
demarcatio.n between co.m_mand and judicial functions, thl' conrt re
fused to' sanctio.n a superio.r commander',> interferen::>e with the> judicial 
actio.ns o.f a subo.rdinate convening autho.rity which injeeted tht' Rpt'ctrl' 
of unlawful co.mmand co.ntro.l into. the casco 

Pleas of Guilty: Judicial Supervision 

The convening autho.rity's role in reviewing cases in which a military 
judge has accepted a plea o.f guilty was seVC'rely restricted in United. 
State8 v, Lanzer, 3 M.J. 60 (O.M.A. 1077). The court was ullwillil'1?, 
to. accept the proposition that. a Po.st-trial review based upo.n an ex 
parte co.nversation eQuId repUdiate a pro.per gl·i.lty ple>a inquiry. Con
sequently, on rehearing at. which appellant was cOllvicted on a plea 
o.f no.t guilty, the convening autho.rity was nevertheless bo.und to honor 
the terms o.f a pretrial agl'eemt'nt as to. which a military judge had 
initially accepted the guilty plea. He>ll(;efol'th, o.nly a trial judge ,,,o.uld 
be authorized to mo.dify the terms of a pretrial agreement. .\.no.thel' 
indicatio.n that pleas o.f guilty o.nr:e acc~ptec1 should not be reopened 
casually is fo.und in the court's decision in United State-~ V. Barfield, 
2 M.J. 136 (O.M.A. 1077). In a rehearing o.n tll<~ sentence directed 
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by an appellate trilnuml, an accused will not h(l permitted to withdraw 
a plea of guilty lllerely by sctting up ntlw matter whi('h lJ.ppelu's to })(' 
ill('ollsistC'llt with tlw flt('tH admitted by the p!tla. At sneh a rphparillg, 
a. previously entered plC'lL of guilty lUlLy he Het nI:;ide only if it has 
been entered through la('1\: of understanding or its Illl1!tlling and di'e('t, 

Presidential and Secretarial Rulemaking and Delegation Authority 

.A pl'odsioll of tIw rllifol'lll Hnlps of Pl'aC'tice hl'fore Army Courts
nHtrHnl whieh l'Nlnil'Nl ('ol1Jlspllwfol'{' ('om'ts-martial to submit allmo
tions at a. preliminary hparing or to forego th(lm at trial was held 
to Ill' iU('Ollsist('nt with the "~Iannal for Conrt:Hllal'tial," which specifi
{'ally pl'ovi(lps thllt whill' lllotio1ls shouJ(l normully be made priol' to the 
entry of a plea, the. railUl'C' to do so will not ronstitnte "a waiver of 
the defense or objection." Paragraph 07 a, :MeM. l\Ior('oyer l th(' (,OUl't 

was unable to find flllY authority wlH.'l'eby the PresidC'ut had dekgated 
his l'nIplllaking !l,uthol'ity undel' ltrti!']p HO, U(,)I.J, to th(l H('(\retal'Y 
of the Army, who promulgated tIll' rule in question, United State('8 v. 
[(el8on, 3 M .• T, laO (C.M.A. I(77) , 

Right fo Counsel: Effective Representation 

In a major statemcnt on tIl(' right to effective l'epr('sC'ntation hy 
counsl'1, the court cstablisl}(ld lllandatory gnidC'lincs for roum;el ex
(ll'Ci5illg defense functions in tIlP military jnstirc system, In United 
State8 v. Palenhts, 2 i\I..T. 80 (C.i\I..A. 1077), the comt h(lld that all 

accused was dcnil'd the etrC'ctiw reprC'sentation or cotlllsel when he was 
advisC'd that he shonld wuivC' appellate reprC'sC'l1tatiol1 when his case 
went b(lfore the U.S. Army Conrt of l\filihLl'y ReviC'w. Tl}(l court 
went on to mandate that the trial defense attorney lllUSt advise th(', 
accused of the appeals pl'OC~>ss, take any action on behalf or the accused 
which is necessary during intC'rmecliate reviews, including reviewing 
the stati' juclge adyo('atC"s report and presenting matters to the con
yening authority requesting modification 01' rl'{luction of s(lntenc'e, if 
appropriate; second, the defense attorney at trial shoulcl rormulate 
a]lpellatC' issnes and discuss thelIl with tIw client and pass them on to 
th(l appC'l1ate clcfC'llse COUllSC'l ",hC'11 appointed i third, the trial derl'nse 
attol'lley should rcnder tIl(' rlient such adviP(' and assistance, including 
an application rOl' derC'l'l11<'ut or sC'ntencc, which the exigenciC's of the 
particular case might. require; and, finally, the trial dC'rensc attorM~r 
should not terminate the attol'ney-cli('ut relationship until snostitut(' 
trial derense counselor appellate defense connsel haye oe(,11 properly 
designated and have commenced the·ir duties, and all application must 
first be made to the judge 01' court th('n having jurisdiction of th(' cause 
asking to be relieved of the duty of IurthC'l' l'epl'esentation of the 
accused, 
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Right to Counsel: The Summary Court-Martial Dilemma 

Further exploration of the impact o~ Middendorf v. Hen1'y, 425 
U.S. 25 (197'6), on the military justiC() system was made by the court 
in United States v. Booker, 5 ~LJ. 238 (C.M.A. 1977). The use of 
evidence of the imposition of discipline at a summary court-martial 
in a subsequent trial was restricted, and if the accused had not been 
advised of the right to consult with counsel before accepting either 
nonjudicial punishment 01' summary court-martial discipline theu 
the use of evidence of them would be completely prohibited. A person 
who accepts nonjudicial punishment or sudmlary court-martial dis
cipline will be required to make au effective waiver of the right to 
.forego removal to a criminal proceeding with constitutional protec
tion. Finally, evidence of the imposition of summary court-martial 
disciplil";{> will not ~onstitute evidence of cOllviction for purposes of 
impeachment. Also of impol'tnw'~' to the administration of military 
justice and the obligation of the military departments to provide 
the assistance of counsel is the court's decision in United States v. 
lIill, 4 M .• T. :-33 (C.IVLA. 1977). The court characterized the post-trial 
interview with the accused as adversary in character, and pronounced 
that the accused is entitled to the presence and assistance of counsel 
ut that time. 

r<ight to Defense Witnesse:5: Convenience, Credibility: and Cumulative 

Considerations 

The obligation of the prosecution in a court-martial case to produce 
material defense witnesses was furtllt'r delineatl'd in r nitNl Statfs Y. 

Willis, H :NLJ. 94 (C.~f.A. 1977). There. notwithstanding that the wit
nesses in question had previously testified and their testimony was 
available in the original transcript, a refusal to produce them at a re
hearing on the groumls that their materiality had to bl' evaluated in 
terms of military convenil'nce was flatly rejected. Neither inconyeni
encl' nor cost to tIl(' Goyernment wiJl require the dl'fensl' to accept a 
substitute for the trial presence of a material witness on sentencing. 
The witness question was further elucidated in United States v. J o'uan, 
a :M .• T. 1:-36 (C.l\I.A. 1977),'.,.11ere the comt reJied on the rule of rele
vancy and mat<:'riality of expected testimony to hold as error tlle failure 
to produce a second defense witness whose credibility and demeanor 
were considerably stronger than the first witness the Government 
agreed to p1'0duce. The cumulativl' aspects of defense witness requests 
were adCll'eSsed in United States Y. Williams, 3 M.J. 239 (C.M.A. 
1977). There the denial of two dl'fl'llse witnesses was held to be pl'eju
<Hcial l'l'l'Ol' because both witnNlses could have given material testi
mony both on the merits and as to sl'ntencing by yirtne of their having 
known thr accused during different periods of time than any other wit
nes::.;es. 'I'll(' comt also <:,stahlished that 'when two or more witnesses are 
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founel to be merely cumulative by the trial jnel~('. the clefense must. be 
giyen the opportunity of choosing which of the witness('s will be 
ntilizecl. 

Right to Public Trial: Government's Secrets Cases 

The right of an accuseel to a public trial when pros('cutecl before a 
court-martial on espionage off!:'nses can only he limited in certain re
gards. In United State8 Y. Grunden, 25 F.S.C.M.A. 327, 54: C.M.R. 10153 
(1977), the court established a bifurcat('d procedure for dealing with 
dassified materials at trial. At a preliminary hearing clos('(l to the pub
lic, tbe trial judge must give the Government the opportunity to !:'s
tablish that the disclosure of classifieel information can only be 
pr<:ventecl by excluding the public from the i!'ial proce('dings. Once 
the trial judge asc<:l'tains that the mat<:rial in question has h<:en classi
H('d by the proper authorities in accordanc<: ,,·ith appropriate regula
tions, and that there is a reasonable danger that presentation of these 
materials before the public will <:xpose military matters which in the 
iuterest of national security should not be divulged. the trial judge 
must then defin<: th!:' scope of the <:xclusion of tIlt· public. Only that por
tion of a witnesF testimony which is devoted to classified materials 
may be restricted to closed sessions of the comt-martial. The trial 
judge sua sponte must instruct the court members both prior to the 
t ('stlmony and dming final instructions as to the underlying basit.; for 
t he usC' of such a bifurcat<:d process. 

Subject-Matter Jurisdiction 

The prosecution of off-base offenses by court-martial ,yas limited in 
United State8 Y. Alej, :3 ~Lr. 414: (1977). The court overruled a portion 
of United States Y. Bech'('I', 18 CS.C.~r..A. i563 40 C.~r.R. 375 (1969): 
as being contrary to the Supreme Court of the Fnited States decisioh in 
Relford Y. 007l1;IIUmdallt, 401 U.S. 315;5 (1971). Neither the existence of 
a lawful general regulation prohibiting certain conduct nor the deci
sion of a military commander to engage in law euforce~ll('nt actinries 
olltside the military installation automatically renders an off-base (If
feuse SC'lTic(l connected. Henceforth, the court. indicat('cl it would re
CJuire the prosecution both to plead and prov(' thC' jurisdictional basis 
for trial of an accused and the offenses. "'\Vith respect to the question of 
the retroactivity of United Stale8 Y. McCarthy, 2 ~LJ. 26 (1976). it 
was h!:'ld that it would apply to all cases not final on September 24, 
1976. 

Substantive Law Changes: The Test of Men~al Responc;ihility 

Because of medical developnlC:'nts and chang!:'s in social thought, the 
test of ll1!:'ntal responsibility established in paragraph blOb. MOM, was 
modified hy tIl(' court in U11.Hed 8tatf8 v. /lJ'ed<'ride. :3 :JLJ. 230 
(C.~I.A. 1977), in favor of the definition of insanity propounded by 
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the .American Law Institute and adopted by the vast majority of the 
Federal circuits. The question of mental responsibility being one of 
substantiye law, the court held it was not within the President's rule
making powers under article 36, UCMJ. Inasmuch as Congress has not 
specified a standard, the duty of defining the stanrlard of mental re
sponsibility has been left to the courts. The court directed that the ALI 
standard would apply only to cases pending &.ppeal on July 25, 1977, 
and to all cases tried after that date. 
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STATUS OF CASES 

UNITED SiATES COURT OF MILITARY APPEALS 

CASES DOCKETED 

Total Oct. 1, Ort.l, Total 
Total by service as of 1975 to 1976 to aS'lf 

Sept. 30, Sept. 30, Sept. 30, Sept. 30, 
1975 1976 1977 1977 

Petitions (art. 67(b) (3»: 
Army ...................... 16,694 1,093 1, 140 18,927 
Navy ...................... 8, 524 746 710 9,980 
Air Force ....... , ......... , . 5, 728 203 207 6,138 
Coast Guard ................ 67 7 4 78 

Total .................... 31, 013 2,049 2,061 35, 123 

Certificates (art. 67 (b) (2» : 
Army ...................... 247 12 10 269 
Navy ........ , .............. 250 6 6 262 
Air Force ................... 106 4 3 113 
Coast Guard ................ 12 2 0 14 

Total. ..... ~ ............ 615 24 19 658 

Mandatory (art. 67(b) (1»: 
Army ...................... 31 0 0 31 
Navy ...................... 3 0 0 3 
Air Force ................... 3 0 0 3 
Coast Guard ................ 0 0 0 0 

Total ........ , ........... 37 0 0 137 

Total caSES docketed ....... 31,665 2,073 2,080 235,818 

I 2 lIag officer cases: 1 Anny and 1 Navy. 
, M,9S8 C/l3es actually assigned docket numbers. Overage due to multiple actions 011 the sarno easllS. 

284-323 0 - 79 - 3 13 



COURT ACTION 

Total Oct. 1, Oct. 1, Total 
as of 1975 to 197G to us of 

Sept. 30, 
1975 

Sept. 30, 
197G 

Sept. 30, 
1977 

Sept. 30, 
1977 

Petitions (art. G7(b) (3)): 
Granted .................... 3,439 473 354 4, 2GG 
Denied (8 in memorandum 

opinion) .................. 25,773 2, G24 1,4G2 29,851 
Dismissed .................. 33 5 3 41 
Charges dismissed by order ... 3 5 5 13 
Withdrawn ................. 443 5 G 454 
Disposed on ,~ motion to dis-

miss: 
With opinion ............ 8 0 0 8 
Without opinion ......... 62 10 11 93 

Disposed of by order setting 
aside findings and sentence. 8 1 5 14 

Remanded .................. 230 310 55 595 
Court action due (30 days) 3 •• 147 13G 152 152 
Awaiting answers 3 ••••••••••• 115 75 292 292 
Decision affirmed by order .... 2 41 33 7G 
Proceedings abated .......... 1 1 1 3 
Writ of error coram nobis 

pending .................. 0 0 1 1 
Certificates (urt. 67 (b)(2)) : 

Opinions rendered ........... 588 4 1 593 
Opinions pending 3 ••••••••••• 4 3 17 17 
Withdrawn ................. 8 2 0 10 
Remanded .................. 5 0 0 5 
Disposed of by order ......... 2 21 2 25 
Set for hearing 3 ••••••••••••• 0 2 0 0 
Ready for hearing 3 •••••••••• 0 0 3 3 
Awaiting briefs 3 ••••••••••••• 7 1 2 2 
Leave to file denied .......... 2 J 0 2 
Motion to di.smiss granted .... 1 1 0 2 

Mandatory (art. 67(b) (1)) : 
Opinions rendered ........... 37 0 0 37 
Opinions pending ............ 0 0 0 0 
Remanded .................. 1 0 0 1 
Awaitillg briefs 3 ••••••••••••• 0 0 0 0 

Opinions rendered: 
Petitions .................... 2, 954 99 78 3,131 
Motions to dismiss ........... 11 0 1 12 
Motions to stay proceedings ... 1 0 0 1 
Per curiam grants ........... 58 0 0 58 
Certificates ................. 515 4 0 519 
Certificates and petitions ..... 70 0 1 71 
Mandatory ................. 37 0 0 37 
Petitions remanded .......... 2 1 0 3 
Petitions for a new trial ...... 2 0 0 2 

See footnotes at end of table. 
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COURT ACTION-Continued 

Opinions rendercd:-Continued 
Petitions for recon" ':cration 

of: 
Denial order ........... . 
Opinion ............... . 
Petition for new trial. ... . 

Motion reopen ............. . 
Petitions in the nature of writ 

of error coram nobis ...... . 
Petition fQr writ of habeas 

corpus .................. . 
Motion for appropriate relief .. 
Petition (motion to strike) .... 
Miscellaneous dockets (flUC 

petition reconsidered; ..... . 
Order on miscellaneous dock-

et ...................... . 

Total ................. " . 

Completed cases: 
Petitions denied ............ . 
Petitions dismissed ......... . 
Charges dismissed by order .. . 
Petitions withdrawn ........ . 
Certificates withdrawn ...... . 
Certificates disposed of by 

order .................... . 
Opinions rendered .......... . 
Disposed of on motion to dis

miss: 
With opInion ........... . 
Without opinion ........ . 

Disposed of by order setting 
aside findings and sentence .. 

Writ of error corum nobis by 
order .................... . 

Motion for bail denied ...... . 
Remanded ................. . 
Decision affirmed by order ... . 
Proceedings abated ......... . 

Total. .................. . 

Miscellaneous docket numbers as-
signed: (1967 to present) ...... . 

See footnotes nt end of table. 

Total 
as of 

Sept. 30, 
1975 

10 
4 
1 
1 

3 

1 
1 
1 

97 

1 

3,770 

26,765 
33 

3 
443 

8 

1 
3,663 

8 
73 

8 

3 
1 

232 
2 
] 

31,244 

510 

Oct. I, 
1975 to 

Sept. 30, 
1976 

o 
o 
o 
o 

2 

o 
o 
o 

6 

o 

112 

1,632 
5 
5 
5 
2 

22 
102 

o 
11 

1 

o 
o 

308 
41 

1 

2, 135 

118 

Oct. I, 
1976 to 

Sept. 30, 
1977 

o 
o 
o 
o 

o 

o 
o 
o 

o 

81 

1,454 
3 
5 
6 
o 

2 
79 

o 
9 

5 

o 
o 

55 
33 

1 

I, 652 

142 

Total 
as of 

Sopt.30, 
1977 

10 
4 
1 
1 

4 3, 963 

5 

1 
1 
1 

1 

29, 851 
41 
13 

454 
10 

25 
3,f!i44 

8 
93 

14 

3 
1 

595 
76 

3 

35.031 

760 
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COURT ACTION-Continued 

Pending 5 •••• 

Total 
as of 

Sept. 30, 
1975 

.............. 
Grarited .................... 

0 
6 

Denied ..................... 142 
Withdrawn ................. 7 
Disnlissed .................. 241 
Issue moot .................. 4 
Remanded .................. 1 
Opinions rendered ........... 97 
Petition for reconsideration 

pending 5 ••••••••••••••••• 0 
Petition for reconsideration 

denied ................... 19 
Petition for reconsideration 

llranted .................. 1 
Opinion rendered (pet. recon.) . 1 
Petition for new trial re-

manded .................. 1 
Disbarred .................. 1 

Oct. I, 
1975 to 

Sept. 30, 
Hl76 

0 
1 

100 
4 
7 
1 
2 
6 

0 

4 

1 
0 

0 
0 

Vacated .................... 2 2 

Total. ................. 523 128 

Oct. I, 
1976 to 

Sept. 30, 
1977 

17 
14 
89 
2 

19 
0 
1 
1 

0 

5 

0 
0 

0 
0 
1 

149 

Total 
as of 

Sept. 30, 
1977 

17 
21 

331 
13 

267 
5 
4 

104 

0 

28 

2 
1 

1 
1 
5 

6800 
Pending completion as of 

Sept. 30, Sept. 30, Sept. 30, 
1975 1976 1977 

Opinions pending .................... 5 69 273 
S8t for hearing ...................... 89 34 9 
Heady for hen.ring ................... 22 17 19 
Petitions granted-awniting briefs ..... 2 25 44 
Petitions-c01l!'t action due (30 days) .. 27 136 152 
Petitions-awaiting replies ............ 147 75 292 
Certificates-awaiting briefs .......... 115 1 2 
Mandatory-awniting briefs .......... 7 0 0 
Writ of error coram nobis ............. 0 0 1 

Total ........................ 409 357 792 

3 As of Sept. 30, lUi5, 19iO, Ilnd 1977. 
j 3,00a cases were disposed by 3,85-1 published opinions. 170 opinions wore rendered in cases involving 105 

Army officers, 38 Air Force officcrs, 32 Navy offiecrs, 9 Marine Corps OffiCOi'S, 2 Const Guard officers and 1 
West Point eadet. In addition 10 opinions were rendered in cases Illvolving 20 civilians. Therema[,lder con
c~rned enlisted personnel. 

5 As of Sept. 30, 1077. 
I Overage due to multiple actions on tho same eases. 
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REPORT OF 

THE JUDGE ADVOCATE GENERAL (IF THE ARMY 

October 1, ') ?76 to September 30, 1977 

Dlll'in~ fif;cal year 1977, the Officr of Thr .Tuclp:e Advocate General 
contiuued to monitor the pl'oceeclings of courts-martial, to }'C'l"iew and 
prepare military justice publications ancll'egulations, and to cle\'elop 
draft. lrgislative chang'es for the FCM.J. 

MILITARY JUSTICE STATISTICS AND U.S. ARMY 
JUDICIARY ACTIVITIES 

The military justice system continued to experience a decline in the 
nUl11bC'l' of courts-martial ":\..l'l1\y-wick However, the decline was not 
as precipitous as fro111 fiscal year 1975 to fiscal yC'al' 1976. The total 
llluuber of persons tried by all types of cOllrts-martial in fiscal year 
1 n77 declined by 21 percent from the preyious year compared to a 36 
percent decline from fiscal year 1975 to fiscal yrar 1n76. The total 
limn/wI' of persons convicted by all types of cOlll'ts-martial in fiscal 
yrnr 1977 decreased by 23 percent from fiscal year 1976. This was 
compared to a H7 percent decline from fiscal yC'ar 197() to fiscal year 
] 976. The fiscal year 1077 decline in courts-martial reflecteel drops 
in tIl(> numbers of general and special courts-martial tried. The de
cline in the number of summary courts-martial triC'd was not signifi
cant. 

ThC' total number of article H5's imposed during fiscal year 1977 
increased over that of fiscal year ]97G. In fiscal J'C'ar 1977, there were 
166,798 article 15's imposed, 01' approximately 20 times thC'. total mUll

brr of courts-martial tried. In fiscal year 1976, there 'YC're 159,918 
article Hi's imposed, or approximately 15 times the total number of 
courts-martial tried during that year. 

Factors which contributed to tIll' continued clC'clinC' ill the. courts
HULl-tiaI rate were: 

a. Increased nse of nonjudicial pnnishment. 
b. Continued nse of ac1mil\if;tl'ntive pro('C'clures to sC'parate, service 

lllC'mbC'l's who were in trouble 01' likely to come into conflict with mil
itary Jaw. These t.ypes of programs significantly lowered the numbers 
of jnclicial actions within the Army, 
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1. Procedures under chapter 10, AR 635-200j ,'1'('1'(1 used to separate 
soldiers facing court-martial for an offense whose maximum punish
ment includes a punitiyp. discharge, 

2. Expeditious discharge and trainee discharge programs were 
used to identify and separate members who could not adjust to Army 
life. 

Statistical Summary: Fiscal Year 1977 

a. Courts-martiul statistics (persons tried) : 

Type court Tried Convicted Acquitted 

Decrease 
in persons 
tried over 
fiscal year 

1976 
(percent) 

General. . . . . . . . . • . . . . . . 1, 163 1, 020 143 21. 2 
BCD special. . . . . . . . . . . . 844 739 (I) 16. 9 
Non-BCD speciaL... . . . . 4,224 3,601 623 28. 6 
Summary. . . . . . . . . . . . . . . 1, 976 ~ 1, 679 297 4. 0 
Overall decrease in persons tried over fiscal year 1976. . . . . . . . . . . . 21. 6 

1 Not. !lvr.l1!lblo. 

b. Punitive discharges approved (by GCM convening authority) : 
General courts-martial: 

Dishonorable discharges. . . . . . . . . . . . . . . . . . . . . .. . ......... . 
Bad conduct discharges ................................... . 

Special courts-martial: 
Bad conduct discharges ................•................... 

c. Records of trial received for: 
Review uncleI' art. 66 (GCM) ..........•.................... 
Review under art. 66 (BCD SPCM) ........................ . 
Examination under art. 69 (GCM) ..•....................... 

d. Workload of the Army Court of Military Review: 
Total cases on hand at beginning of fiscal year 1977 .............. . 

GCM ............................•...................... 
BCD SPCM ............•......•......................... 

Cascs rcceived for review .........•.........•.................. 

GCM ..............•.............•.............•........ 
BCD SPCM ..............................•.............. 

Total cases reviewed ..................•........................ 

GCM ..... ,." ......................................... . 
BCD SPCM ............................................. . 

Total cases pending at close of fisoal year 1977 ......•............. 

18 

241 
538 

675 

837 
675 
370 

784 

588 
196 

1, (123 

924 
699 

2,052 

1, 282 
770 

355 



GCM •.................................................. 
BCD R1'CM ............................................ . 

Decrease ovcr number of CURC'R l'cviC'wpd during fiscal year 1970 ..... 
e. RequC'sts for appel!ute counsC'l in cases before the Army Court of 

Military Heview: 
Number ................................................ . 
Perc en tage .............................................. . 

f. U.S. COllrt of Military Appeals actions (percentages): 
ACMH. l'eviewl'd cases forwarded to USCMA ................... . 

Increase over fiscal year 1970 .............................. . 
Total petitions granted. . . .. . ................................ . 

Decrease over fiscal yeur 1970 ............................. . 
Petitions grant('d of total cases I'l'view('rl by ACMR .............. . 
Decl'case over numbcr of cases j'('view('c{ during fiscal y('ar 1970 ... . 

g. Applications for relief, art. 09: 
1'('nrling at beginning of fiscal y('ar 1977 ........................ . 
Received during fiscal y('ar 1977 ............................... . 
Disposed of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . .............. . 

Granterl ................................................ . 
Denied ................................................. . 
No jurisdiction. . . . . . . . . . . . . . . .. . ....................... . 
\Vithdl'awn .............................................. . 

Total pending at end of fscal year 1977 ......................... . 
h. Organization of trial courts: 

Trials by military judge alone: 
GClVI ........................................ , ......... . 
BCD 8PClVI .•........................................... 

Trials by military judge with members: 
GClVI. .................................................. . 
BCD 81'011: ............................................ . 

i. Complaints un riel' ltl't, 138 rccciv('(1 hy OTJAG .................. . 
j. Army average nctiV(' duty stren t .h, fiscal year 1977 .............. . 
k. Nonjudieial punishment (art. 15): 

Number cases where nonjudicial punishment imposed ............ . 
Rnte per 1,000 av('rage strength ............................... . 
Increase over fiscal yenr 1970 .................................. . 

The U.S. Army Judiciary 

230 
125 

0.1% 

2,019 
98.4 

49.2 
5. 9 

17.0 
9.1 
8. 4 
0.0 

49 
282 
312 

21 
287 

o 
4 

19 

710 
529 

525 
150 
80 

779, 181 

100,798 
214.1 

10.1% 

The U.S. Army .Turlicial'jr is all ('leuwnt of tlw U.S. Army Legal 
~el'vices Ap:ellCY. It consists of thE' U.R . .Al'my COUl't of :Military Re
view, the Clel'k of Comt. the }}xaminations and X ew Trials Division, 
and the Trial .Tudiciary. 

The Agency also includes the GOYN'llml'nt ApPl'llate Diyision, the 
Dtfense Appellate Division, and the Contract Appeals Divic:;ion. The 
lattel' div:"'ion has no fUllction related to the U.S. Al'my .Tudiciary and 
its conrt-ll1al'tialmission. 

The last of the 1·1 military l11ap:istl'ntes Ilssignerl in 1076 were phased 
ont durinp: the year nnd their functions, including pretrial confine
ment l'evil'ws, WCL'e assumed by military judges assigned to the U.S. 
~\.rll1Y .T udjciary. 
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SIGNIFICANT MILITARY JUSTICE ACTIONS 

Actions involving military justice hancllecl by the Criminal Law 
Division, OTJAG. included evaluating and chafting lep5~lation, Ex
ecutive Orders. pamphlets and regulations impacting on the operation 
(If the Army and the Department of Defenbl; ll'.onitorinp: the admin
istration of military justice, including evaluations of on-going major 
proj€-cts; rendering opinions for the Army staff; and reviewing yal'i
(lUS aspects of criminal cases for adion by the Army Secretariat and 
Rtaff. 

Automated Military Justice Information System 

Cocrdination began with the U.S. Army Management Systems Sup
port .A.gency (DSAMSSA) to automate court-martial and nonjudi
cial punishment data being stored on punchcards at the U.S. Army 
Legal Services Agency (DSALSA). The project goal was to facilitate 
retrieval of military justice data at USALSA, where the sole means 
of retrieving information from punchcards ,vas by electric sorter. 
Once information had been retrieved by punchcard, it then was re
corded by l'!lnd. This archaic process was not responsive to the needs 
of management and was wasteful of personnel resources. ,York began 
to transfer the data base from the punchcards to computer disk-packs 
for the USAMSSA computer. Analysis of proposed computer pro
grams was initiated ,yith a yiew toward full utilization of the data 
base, as well as the computer's capability of analyzing large amounts 
of data. 

C:1ange to Military Ju(;tice Regulation 

Change 17, Army Regulation 27-10, Military .Tustice, was prepared 
hl fiscal year 1977 with an effectiye date of 1 November 1977. The 
change incorporated all outstanding message changes to AR 27-10 
and introduced seve-'al new procedures not previously covered. Some 
of the significant changes included changing distribution of DA Form 
2627, Record of Proceedings under Article 15, DCM.T, to replace article 
15 orders formerly required; removing the restridion against sum
mary courts-martial adjudging confinement unless the accused is rep
resented by legal counsel; establishing procedures '1' detailing coun
sel when pretrial confinement is imposed.; clarifying when article 15 
punishments involving deprivation of liberty are stayed pending ap
penl; incorporating the extended military magistrate program, in
cluding authority for military judges to perform magisterial duties; 
and establishing policy prohibiting multiple representation by mili
taryatto1'l1eys. 
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FOREIGN CRIMINAL JURISDICTION 

j .. s executive agent for DOD, IH. (through OT,JAG) maintains 
and collates information C'Oll('el'llillg the exercise of foreign criminal 
jurisdidion oyer U.S. SCl'dee members. During the period 1 December 
1076 through aD NonmiJcl' 1D77, out of 14,268 casl's (worldwide) in
\'oh'ing primary foreign C(JllClU'l'ent jurisdiction of U.S. Army per
sonnel, forpign authorities waived their jurisdiction in 13,006 cases 
for a waiver rate of D7.5 percent. This compares with a waiyer rate 
of 07.2 percent in the previous reporting period. 

LITIGATION 

Litigation involving the Army during fiscal year 1077 had only a 
limited impact llpollmilitary justice matters. 

A number of cadets at the U.S. 1Iilitary Academy brought suit in 
various Federal courts attacking their separation from the Academy 
for cheating. In HTi77imnson v. Cnitecl States, the U.S. District Court 
for the District or Hhode Island granted summary judgment ror the 
GoYel'llll1ent, upholding thc use or internal reyic,Y panels to investi
gate eharges or hOllor code violations. In lJ'.fi'I'c(lngelo v. Berry, the 
U.S. District Court for the Southern District of New York held that 
plaintiff cadet had no standing to challenge the authority or the 
Secretary of the Army to promulgate U.S. 1Iilitary Academy regula
tion 1-6. This reglllation pel'mitted cadets charged with honor code 
dolatiolls to rl'sign from thl' :Military AC'ademy on the condition they 
could reapply the following year. The court concluded that the ex
e!'cise of this action by a radet was voluntary and that no injury 
waS suffered by cadets C'hoosing to Ie aye the Academy in this manner. 
The U.S. Court of Appeals for the Second Circuit affirmed the deci
sion of the District Court in Ringgold y. United States, holding that 
1he separation of cadets for violating the honor code was within the 
statutory authority of the Secretary of the Army. 

In eu]'}'!! Y. SeCl'eta)'y of the Al'JI~y, plaintiff challenged the con
stitutionality of the Fniform Code of Military ,Justice in the U.S. 
District Court for the District of Columbia, alleging that the C'OlW(lll
iug authority was giYell authority which denied the accused due 
process. Briefs were filed and a decision was pending at the end of the 
fiscal year. 

EDUCATION AND TRAINING 

Throughout fiscal year 1077, The ,Judge Advocate General's School, 
F.S. Army, continued to playa vital role in the training and educa
tion of ulliforme' ,md civilian military lawyers and selected com
manders. A total of 50 resident courses of instrllction were presented 
at the school at Charlottesville, Va., and attended by 2,30D students; 
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1,707 Army officers, 66 Navy and Marine officers, 60 Ail' For('e ofilcers, 
70 Coast Guard officers, 391 Federal civilian attorneys, and (i foreign 
students. 

Courses of Instruction 

During fiscal y<.'ar 1077. the 8~d through 84:i11 trudge Advocate Officer 
Busic COUl'sC's W01'<.' conduct<.'d, gl'luluating 232 Army officers. Each stu
dent in these COUl'S<.'S receiYNl a totul of 237 hoUl's of instrnction, pre
sented ov<.'r a O-we<.'k periocl; 120 hours of instl'urtion r01atecl to crim
il1allaw, 84: hours of instruction related to udministrativ<.' und ch-il 
law, 10 hours of im:;trnction reluted to pl'OC\lremeut law, and I·.!: hours 
of instruction related to intel'llutionul law. In addition, 23 hours of 
el<.'etive instruction werc offered for officcrs to be assigned OYCl'S(,US. 

Instruction in criminal law topics included 8 hours of practical <.'xer
cises in trial t<.'eimiques and J 8 hours of practice court cxcrcises de
signed to develop practical application of legal principles and cffec
tive trial uclYocacy. 

The 25th tJudge Adyocatc Officer Adn11lced Class attend<.'d by 51 
student-officel's-45 ArlllY, 1 Navy, and 5 Mul'ine-commencccl on 23 
August 1976, and graduated on :31 May 1077. The 26th .Judge Adyo
cate Officer Advanced Cluss began an 22 August 1977, attended by 
57 student-officers; 48 Army, 1 No., y, • .!: ~Iarine, and 4 Allied officers. 
The advanced course, reC'')gnizecl by the American Bar Association 
as a graduate-leyellaw prugl'an" consists of 28 semester hours of core 
curriculum and 1 ± semester IHh1l's of (' lective courses. 

The resident ('ontinuing l('gal education cours('s presented by the 
school cllll'ing fiscul year 1077 included a qualifi"ation COlll'se for mili
tary trial judg('s, new def('nse trial advocacy cours('s, training courses 
I01' paralegals hoth in the field of criminal law and legal assistance, 
basic and advanced pl'ocur<.'ment attorney COUl'S('S, fiscal law and COll
tract costing courses, law of war instructor comses, and several courses 
highlighting rec('nt c1evelopll1('nts in the fields of administmtive law 
and military justice. These courses were presented to both ILcti:ve cluty 
und Reserve personnel, as well as FederfiJ civilian employees, and 
rang(>d in length from :3112 days to 3 weeks. The school continuNl to 
expand the breadth or its course offerings in fiscal yC'tU' 1071 by pre
senting new courses in claims, government information practices, and 
defense trilLI udvocacy. 

In addition to presenting instruction to attorneys and par .tpl'O
fessionals, the schoo] also conduct(>d six r('sid<.'nt S('nior OffiCe!' Legal 
Orientution Courses and one n0111'(>si<l'?nt. cours(' pre'senteel at the U.S. 
Army 'War College, Carlisle Barracks, Po.. These 4lh-day courses are 
taught to senior commancl and staff officers and are design~d to famil
iarize students with fundamental legal principl(>s involvC'cl in the ad-
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ministration of military jnstice and discipline, us well as the propel' 
(lxel'cise of command pl'erogativos. 

The Hesorve Components Tpcll1lical Training (Onsite) Program 
pl'oviclpcl tl'aining,to .L\.GC l'esel'dsts in 51 eities, as faculty members 
made 2~ onsitptl'ips (lming thC' acaclemill year 1U7G-77. To facilitate 
training of defense eounsel as~·;ign('(l to Elll'ope, a special otrerillg of 
the defense' trial a(lvoeltcy COlU'Se' wns otl'el'ecl in ]'rankfnrt, Germany, 
by the ('riminllila \\' faculty. In a(lclition, the school continued to pre
sent It wick olfpl'ing of ('orl'('spoll(lC']w(' eolU'SPS to aetivo duty and 
resorn' ('ompollcnt lllC'mllPl's. 

Major Projects 

The Internatiollal Law Division de"plo}l('d It team-teaching course 
for htw-of-wltr im.,truetor training. Teams composed of a military 
attol'll(,y and anoth('r officer with ('OmllllUlCl experience, prefC'rably in 
('ombat, ,yore trltin('d together and upon graduation returned to their 
home installation to continue functioning as a tpam in prosontil1g in
struction on the Hague an(l Genent Conwntions. In March 1U77, !t 

m(,lllb('r of the Intel'national Law faC'111ty servpcl as a dell'gate to the 
European Red Cross sPl11inar in ,Yarsaw, Poland, 011 dissemination of 
111(1 Gl'llenl. ConYentiollS of 1n~:n, 

During fiscal Yl'al' lU77, the Criminal Law Division dt>Velopec1, and 
put into nse, ('omputer-assistNl instl'llC'tion in thp law of A "TOL. 

On :J March 1077, the Kenlleth .J. Hodson leduro in criminal law 
was presented by Dean ~\.. Keuneth Pye, GImncl,nor, Duke University. 

On 25 ~\.ugust 1n77, the Edward H. YOUllg leetnr(' ip military ]pg-al 
education was IH'esented by ProfC'ssor H. R. Baxter, (-tlitor-in-ehief, 
American.J ourna! of International Law. 

On ~7 May 1n77, It third honorary aca(h'mi(' ehair e01lll11emorate<l 
by all annual It'ctl1l'r, th(' Charles L. Dt'cker Ohair of Administrative 
and Ch'il Law, was drcIieatt'd by Maj, Gen. Charles L. Decker, USA 
(ret.). The first oc('upant or this hOllnl'ary a('acI(,lllic' ehair was Lt. Col. 
Pc'tel'.J. Kenny, ('hief of the school's ac1ministrativp and civil law clivi
sion. Lt. Col. Kenny all(l his SllC('PSSors will ho1<1 the chair cll11'ing tll<' 
period of their respective tC'lllll'eS as divisioll ('hie£. 

In April tIl(' school hosted the Assoeiatecl ~clloo!s Comlllandants' 
COllfel'(,llce with oyer :)5 conferees in attelHIanc('. 

Eighteen German jurists and sonior Pl'OSpcutOl'S were bridecl 011 the 
operatio'l of the school and the military legal systelll in ~fay. Later 
hl the month, the school hosted two standing committees of tht' Ameri
can Bar Association: TIl<' Committt'l' on Lawyrrs in the Arml'<l Forces 
and the COlllmittl'('. for Military Law. 

The attorney general of the Coltllllonwealth of Yirginin conducted 
u COnfp1'ell(,t' at tho school 011 ~fJ .Julle 1917 for military attol'lleys who 
"'o1'k ill Virginia. 

23 



The .Iuclg<: ..:\..dvo('atu GenemPs 8('11001 was the sHe for the Branch 
Officel'R Ac1vP.\H J COlU'~e- (BOAC') pllu"e II (crhllill!tllaw) ,mel the 
Judge Advocate General's Resen-e Component General Staff Course 
during the period 20 .1 une-l.July 1977. One hundred anc1 Olle officers at
tended the BOAC course und -18 field grade officers were in attendance 
at the general staff course. 

The .Tudge Advocai:e General's Reserve training workshop was held 
at the Rchool 7-9 Septembel' 1977. OYel' 100 ReselTe component judge 
advocate officers rppresenting military law centers, .TAGSO detach
ments, Army ReselTe commands, training divisions, garrisons, civil 
affairs units and support commands attended. 

The school hosted the ,Yorldwicle JAG C'onference, 11-15 October 
U)(6 .• Iudge advocates stationed throughout the United States and 
fro111 commands in foreign countries conferred on themes of current 
interest to the military legal community. 

The C'0ll1l1landant ~th'll(led the midyear and the annual joint meet
ings of the Associahon of Continuing Legal Education Administra
torR and the American Bar ARRociation. 

PERSONNEL, PLANS, AND POLICIES 

Excluding law students. the an rage Rtrength of The Judge Advo
cate General's Corps for fiscal year 1977 was 1,51J. l1epresenting 
minority groups ,,'ere 57 hlackR, 11 Mexican-Americans, und55 women. 
The fiscal year H)77 average Rtrength compares "with an avC'rage of 
1,588 in 1976 ulld197T, 1,590 in 1975, 1.571 in 19'i'J, and 1,55-1 in 1973. 
The aye rage ~trength of the corps has stabilizecl and should remain 
l'C'latiyc'ly constant for the foresC'eable future. ThC' grade distribution 
of the corps was: 6 genernl officers, 75 colonels, 1531ieutenant colonels, 
1-10 majors, and 1,151 captains. There wC're also 58 warrant officers. In 
atltliti0!l; 1:32 offieers were partiC'ipating in either the excess leave 01' 

fully fund~d education programs. 
To insl'Ll'C' that the best qnalifiNl candidates ,,"C'l'e selC'cted, formal 

boarcls werr convened under The .IlldgC' Advocate General's written 
instl'Uctioll~ to HC'h'et candidates for initial commissions. the .Tudge 
Advocate Officer Advanced Course. and career status. 

In FC'bJ" 'try 1977, a selection board was ('onnned to seleet 25 active
duty romlllissionC'd officC'rs to commence law· school under the funded 
legal C'ducatioll program. 

Notwithstanding tIl(' r('cC'nt trends toward a largC'r percentage of 
carC'C'l' judgC' advocates. thl'rC' is still a shortage of field grade officers. 
On 9 February 1976 the ~ecrC'tary of the Army appl'o\'ed, for pur
posC's of tl'mporary promotion, sl'parate jndge advocate P)'olllotion COll
sideration through tIl<' grade of colonel, and dC'C'lJer zones of considera
tion than on the Army promotion list. This resulted in a decrC'ase in 
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t 11(> shortage fIr Held grade ofiieerR in fiscvl ypar 1n77 and should elimi
nate the shortage in the futmt'. 

Sixty ufficel's completed the fonowing schools: 

U.S. Arlllj' 'Yar College. . .. . . . . . .... ..... . . . . ... ...... .. ..... .. 3 
Command and General Staff College. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
Armed Forces Staff College. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Armed Forces Institute of Pathology. . . . . . . .. ....................... .. 1 
Defense Language lusti tu te. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
The Judge Advocate Officer Advanced Course ............................ 45 

Two officers received advanced degrees from civil schools under the 
fully funded grad nate school program. 

In January 1977. the establishment .of "Additional Skill Identifier 
7B-Court Reporter," lor use 'with }\fOS 813A, legal administratiye 
technician, waB announeed. A 5-year test program to evaluate the utili
zation of warrant ofIicer court reporters was initiated. On 14: i\Iarch 
1977, six enlisted court reporters were selected for appointment as war
rant officers. All of these warrant officer court reporters have been ap
pointed and are performing court reporter duties. 

EffectiYe 1 April 1977, The Judge Acl"ocate General adopted a poUcy 
of deferring the certification of judge advocat!~s as defense counsd 
until they had acquired at least foUl' months of military justice experi
ence and receiYe a favorable recommendation from their staff judge 
adyocate and the military judgesoefore wl~om they haye practiced. 

,\TILTON B. PERSONS, Jr., 
111 ajor Oenel'al, U.S.A., 

The Judge Advocate General. 
United States Army 
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ANNUAL REPORT 

of 

THE JUDGE ADVOCATE GENERAL OF THE NAVY 

pursuant to 

THE UNIFORM CODE OF MiLITARY JUSTICE 

for the period 

FISCAL YEAR 1977 

Supe1'vwion of the aclministmtion of 1nilitw'y justirl'.-Col',lplying 
with the l'equh'ements of article 6 (a), Fniform Code of ~Ii.litary 
Justice, the Judge AclYocate General and the Deputy ,T uclge A(lI'ocate 
General continued to visit commands ,Yithin the Fnited Statt'B, Europe 
and the Far East in the supervision of the administration of military 
justice. 

OOul't··111.aAial1.oork70ad.-a. There has been a decrease in the total 
number of courts-martial during fiscal year 1977. (See exhibit A at
tached to this report.) 

b. During fiscal year 1977, the Navy Court of Military Review re
ceived for review 295 general courts-martial and 1,840 special courts
martial, as compared with 632 general courts-martial and 3,446 spe
cial courts-martial during fiscal year 1976 and fiscal year 197T. Of 
2,135 cases received by the Navy Court of Military Review, 1,479 ac
cusedrequested counsel (69 percent) . 

Navy-Marine Oorps Tlial Judiaiary.-The Navy-Marine Corps 
Trial J u.l1icial'Y provided military judges for 482 general courts-mar
tial during fiscal year 1977, a decrease of 138 cases from the 1076 level 
of 620 general courts-martial. T111977, 60 percent of the general courts
martial were tried by courts constituted with military judge alone. 
This is 2 percent less than general courts-martial tried by courts 
constituted without members during 1976. 

The Navy-Marine Corps Trial Judiciary supplied military judges 
ror 4,777 special court-martial trials during fiscal year 1977, a decrease 
of 414 cases from the 1976 level of 0,191. III addition, circuit military 
judges or the N a vy-Marine Corps Trial Judiciary nominated ad hoc 
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military judges to preside in HH special courts-martial for which full
time' militarv juclges were unayailable. Ad ho(' judges presided in 273 
special cOUl·ts-martial during 1976. In 1977, 90 percent of the special 
courts-martial were tried by comts constituted with military judge 
aloue. This is tIl(' sallle percentage of special cOllrts-l11artial tried by 
courts constituted without melllhers during 1976. 

The present manning level of the ~avy-)farine Corps Trial Judici
ary is 19 g(.'l1eral court-martial military judges, the same as the man
ning level at the close of fiscal year 1976. Sixteen special court-martial 
military judges are assigned to the Nayy-:\Iarine Corps Trial Juclici
ary, a decrease of three fronl the manning level at the close of fiscal 
year 1976. 
• Military judges and clerks of court of the Navy-Marine Corps Trial 
Judiciary attended a variety of professional meetings and seminars 
during fiscal year 1977. Some 15 military judges attended the annual 
Judge Advocate General's Conference held in "Washington, D.C., 
18-22 October 1976. One general court-martialmilit:ll"y judge attended 
a regular 3-week trial judge's course at the National College of 
the State Judiciary, Reno, Nev., during the period 11-29 October 
1976; one attended a I-week evidence specialty course at the National 
College of the State Judiciary; one participated in the American Bar 
Association National Institute on exclusionary rules functioning with
in the fourth, fifth ttIlll sixth amendments at New York, N.Y.; and 
one participated in the 1977 military justice seminar west coast ses
sion sponsored by the Federal Bar Association. One special court
martial military judge also attended the I-week evidence specialty 
courSe at the National Colle>ge> of the State> Judiciary and another 
attended a I-week military judges seminar at the Air Force ,Judge 
Advocate General's School, :\Iaxwell Ail' Force Base, Ala. One d~ief 
legalman attended a 3-clay workshop sponsored by the National 
Association of Legal Assistants at San Francisco; another attended 
a 4-day Bureau of Naval Personnel Discipline Command seminar at 
Newport, R.I. One sergeant attended an advance legal services course 
sponsored by the Commandant of the Marine Corps at Camp Pendle
ton, Calif., from 19-30 September 1977. 

Naval Legal Servioe.-The Naval Legal Sel'Yice (NLS) now con
sists of 18 naval legal service offices and 16 subordinate branch offices 
located throughout the ,YorId. The total manpower stl'ength authoriza
tion for the NLS includes 281 judge advocates, 183 legalmell, and 
166 civilian employees. Navy judge advocates in the NLS comprise 
approximately one-third of the Navy's total judge advocate strength. 

The NLS, under the direction of the ,Judge Adyocate Ge>neral in 
his capacity as Director, Naval Legal Service, through consolidation 
of available legal resources at locations with a hiO'h concentration of 
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naval commands, has been able to provide timely response to requests 
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from naval commands for counsel and tl'ial-team services. Further, it 
continues to prove to be an ideal vehicle for insulating defense counsel 
from any possibility of command influence in their defense of court
martial accused. 

The NLS is providing an ever increasing amount of neccssary legal 
services to local commands. Periodic inspections into the operation 
of each of the various offices and their branches has shown that most 
of the line commanders who depend upon the NLS for support wcre 
more than satisfied with the quality and timelines:, of services received. 

Article 69 petitions.-The number of petitions filed undel article 
69, Uniform Oode of Military Justice, pursuant. to which the Judge 
Advocate General may vacate or modify the findi.ngs 01' sentence of 
courts-martial which have been finally reyiewed under article 76, but 
have not been reviewed by the Navy Court of Military Review, has 
remained relatively constant. 

In fiscal year 1977, 76 petitions were receiyed by the .Tudge Advocate 
General. Seventy-two petitions, including 23 from fiscal year 1976 
:md fiscal year 197T, were reviewed during fiscal year 19'{7 and relief 
was gran;:2c1, in whole or in pal't,:.n 21 0:" the petitions. Pending review 
at the close of fiscal year 1977 were 45 petitions. The following dis
position was made of this total of 117 petitions: (a) 51 pet iUons were 
denied, of 'which 15 were from fi;:;cal year 1976 and fiscal year 197T; 
(b) 21 petitions were granted in whole or in part; (c) 19 petitions, one 
of which was from fiscal year 1977, are being held pending decision by 
the US. Court of Military Appeals in the case of United States v. 
Redmond, 32,049; (d) 26 petitions, all of which are from fiscal year 
1977, are still pending review. 

New trial petitiolls.-In fiscal year 1977, 12 petitions for new trials 
were submitted pursuant to article 73, Uniform Code of Military .Tus
tice. Three petitions, received in fiscal year 197T ~Ulc1 pending at the 
conclnsion of fiscal year 197T, were acted upon by the Office of the 
.Tudge Advocate GenElral in fiscal year 1977, one of which was referred 
to the US. Court of Military Appeals. One petition, received in fiscal 
year 1976, peneling at the conclusion of fiscal year 1976, was partially 
granted within the Office of the Judge Advocate GC:'nC:'ral in fiscal year 
1976. The following disposition was made of these 16 petitions: (a) 
One petition from fiscal year 1976 was partially granted; (b) two peti
tions from fiscrl year 1971' were denied; (c) three petitions, one of 
which was from fiscal year 197T, were forwarclC:'c1 to either the Navy 
Court of Military Review 01' the US. Court of Military Appeals, as 
cases still pending review; (d) six petitions were denied; n,nd (e) fOUl' 
petitions were pending as of 30 September 197'i. 

Ann'ttat Judge Acl110cate GeneraZ's Oonference.-a. A conference of 
judge advocates from all major Navy and Marine Corps commands was 
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held in ,Vashingi:r)ll, D.C., on 18 Octoher-22 October 10'76. The confer
ence heard addresses by the S(lcretal'Y of the Navy, Vice Chief of Naval 
Operations. the Chief of 'staff of the Maril).e Corps, and the General 
Counsel, Department of Defense. The conference included presenta
tions on various topics including trends in military justice, the military 
magistrate program, Federal negister, FLITI~ system, standards of 
condnct, petroleum rcscrV(lS and pending legislation. In addition to 
these presentations, seminars were held which discu:,sed the responsi
bilities of trial connsel, defense counsel, military judges, and staff judge 
advocate~. Additional seminars addressed ethics, Freedom of Infor
mation and Privacy Acts, environmental law, tort claims, labor rela
tiOllS, personnel claims, foreign criminal jurisdiction, international 
In w, in I'estigations, admiralty, administratiyc discharge procedures, 
legal assistance and taxation. and the ~fy Lai affairs. 

h. This annllal conference of judge advocates hus once again demon
strated the tremendolls benefit which can be derived when judge ad
vocates from all over the world have the opportunity to participate in 
seminars concerning areas of mutual concern which 11 ave arisen during 
the past year. Plans are already underway for a simiJar conference in 
October 1077. 

Na~'al .Ju8tice 801100Z.-Courses of instruction in military law and 
related administrative matters were presented by the Naval Justice 
Scllool during fiscal year 10'7'7 to 1,008 officers and enlisted personnel 
of the Armed Forces. 

1\. total of 004 Navy., Marine Corps, and Coast Guard officers re
ceived illstmction designed for commanding/executive officers. As in 
prior years, this command -level instruction was presented both at the 
school and at locations of {feet concentration. 

Three hunch'ed fortY-fix Navy, Marine Corps, and Coast Guard nOIl
la"'yel' junior officers l'eceiyccl traini.ng for duty as unit legal officers. 

One hundred ninety Navy and :Marine Corps lawyers wer0 trained 
for service as judge advocates. 

One hundred thirty-one la"wyel' reservists of the Navy and Marine 
Corps were provic1E'd basic or refresher training in military law. 

Fifteen Navy and Mnrinc Corps judge advocates newly assigned to 
duty in the Navy-Marll1e Corps Trial JUdiciary attended a course 
presented for military juc1gcs. 

Two hundred two Arm:;.-, Navy, and Coast Guard enlisted personnel 
were trlLilled to perform legal clerk duties and 121 to perform court 
reporting duties. 

In addition to its formal courses of instruction, the Naval Justice 
School presented instruction 011 search and seizure, right to counsel, 
and a(bninbtl'Utin~ proceedings to 3,108 officers at other Navy schools 
ill Newport, R.I., and New London, Conn. 
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Oertifioation of NOMR deoisions to [!SOl.lIA /01' 1'(,I'i('w p1llWllant to 
a?,tiok 6'l(b), UOMJ.-Durillg this reporting period, foUl' cases were 
certified for review by the U.S. Court of Military Appeals pursuant 
to article 67 (b), Uniform Code of Military ,Tustice. 

A?'ticle 188 cO?npZaints.-In fiscal year 1977, 127 eomplaints of 
wrongs were received in the Office of the .Tudge Advocate General. 
One hundred nineteen complaints of wrongs, including 19 fnnn fiseal 
year 1976 and fiscal year 197T, were redewed during fiscal yet;r 1977, 
leaving 27 pending revie,Y as of 30 September 1977. 

Joint-Se1'Vioe OO?nmitte('. on Military Justioe.-The primary func
tion of the Joint-Service Committee on Military .Tustice is the prepa
ration and evaluation of proposed amendments and changes to the 
Uniform Code of Military .Tustice and the "Manual for Courts-Mar
tial, United States, 1969 (rev.)." It also selTes as a forum for the ex
change of ideas relating to military justice matters among the services. 
In the past, the committee has mainly considered proposals and ideas 
generated within the services. In 1976 it was given responsibility for 
commenting on matters tha < came frol11 outside the serdces as well. 

The proposed legislation (11 improving the efficiency of the military 
justice system, noted in lase y<>al"s report, continued on its way to 
Capitol Hill. During the per'ioel of this report, the draft bill was re
ferred by the Department of Defense to the Office of MallagC'mC'l~[ and 
Budget for review and clearance by other executivC' departments af
fected. It is expected that the draft bil] will be submitted by the De
partment of Defense as part of its legislative program for the sec011(l 
session of the 95th Congress. 

At the request of the Office of the General Counsel of the DC'part
ment of Defense, the .Toint-Service Committee comnwnted on a bill to 
amend the Unifol'm Code of Military Justice preparC'c1 by the Com
mittee on l\Iilitary .Tustice and Military Affairs of the Assoeintion of 
the Bar of the City of New York. The committee's comments were 
delivered in February 1977. 

During the period of this report, the .Toint-Service Committee COl1-

tinued its study of the concE'pt of legislnth'e chunges to Cr0!l.te courts
martial exercising continuollfl jurisdiction. ThC' "'orking group of the 
committee will continue its work on this proposal in the coming year, 
with a view to drafting legislath'e proposals embracing the continuing 
jurisdiction concept. 

The working group of the .T oint-ServicC' Committee is also under
taking a thorough review of the rules of e"idE'ncC' contained in the 
"Manual for Courts-Martial, Fnited StatE's, 1969 (rev.) ," in light of 
the experience of the Federal courts with the Federal rulC's of <,vidence. 
It is anticipated that changes dcsig11ed to more closely align military 
and civilian practice in this area will be recommended. 
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Ethios.-Action was taken to maintain high ethical standarus of 
conduct of counsel and judges who participate in comts-martial. In
coming judge advocates r('ceived instruction at the Naval .Justice 
School on the "ABA Code of Professional Itesponsibilit.y" amI the 
"ABA Standards for thC' Administration of Criminal .Tustice." The 
.JAG Ethics COllllllittC't' was (lstablisht'cl to consider qllt'stions of ethics 
and maJpractic('; st'l've as a liaison for ethics matl'N's; and make rC'com
mC'll<latiol1s, as appropriat(', to th(' .Tudg(' Ac1vot'atc General. It is com
prised of the Assistant .Tudge Advocate G('nC'ral (Ci"il Law) ; the 
Assistant .Tudge Advocate GC'IlC'l'ai (Military Law); the Assistant 
.Tudge AdvocatC' G(,lleral (Military PC'l's01lll<'1 and Managel1l('nt) ; a 
l'C'pr('s('ntative of tll<' Commandant of thC' l\Iarbl<' Corps; and the Ex
ecutive Assistant to thC' Juclg(' A(h'oC'atC' GC'Ilerai who acts as 1'('C'o1'<1er. 
Appropriate aC'tion was takC'll uudt'l' tll<' provisions of st'ction 0141 of 
the "Manual of the .Jwlgt' AdvoC'att' General" in fiyt' cast's brought to 
til(>, attention of the .Tndg(' A(h'oeate G(,ll('l'[ll. 

Oi/'illitigatlo'n.-Dul'ing th(' 1>C'1'iocl of this r('port, th(' .TndgC' Advo
cate General worked clos('ly with the .Tustice D('partJ11('nt in several 
ridl litigation cases having pot('utial impact on the military justice 
system. Assistance was prodded to th(' Dellartnwnt and to yadons 
U.S. attorneys, including preparation of lega1ll1(,lllol'!uHlums andliti
gation reports; preparation of briC'is anclmotions in conjunction with 
a U.S. attorney; and preparation of U.S. attol'll(,Ys for oral argUlmuts 
beforo Fec1('ral C'ourts. A fC'w of the> 111orC' signifieant cas('s and issues 
im'olYed are s('t. forth below: 

a. Alli80n v. BaiVb('.-This C'ase cOllsic1er('(l Hl(, propel' scope of l'e\'i('w 
for court-martial conyictions in fl'Cleral habeas corpus proceedings. 
The p('tition('l' was a Nayy seaman com'iet('d by court-martial of arson 
in a $7.5 million firC' aboard [TRAIl' ForJ'C'stal. Aft('l' his escape from 
Portsmouth Naval Disciplinary COlllmand, the p('titiOlWl' was at large 
for 6 months h('fore he surl'('uclC'l'ed to military authorities in October 
1074 at San Francisco. Promptly thereafter, 11C' iUed a petition for 
hab('as corpus in the F.S. District Comt for the N orth('rll Distriet of 
Califol'nia. The district court d('niecl Allison's petition in a memo
randum opinion of () Sept('mber 1075. His appeal of the (listrid COllrt's 
action is cUl'1'C'ntly pending before the U.S. Court of Appeals for the 
Ninth Circuit. 

b. Pl'iest v. 8e('retar!l of the Na.l,y.-This cas(' assessed the scoP(' of 
freedom of the prNls und('1' th(' first amendment a,'ailahle to members 
of the military s(>1'vicC's. The U.S. District COlU't for the District of 
Columbia granted th(' GO\'erlllll(,ut's motion for fiummary judgment. 
Tho plaintiff app('alec1 to tIl(' F.H. Comt of AppC'als for th(' Distriet of 
Columbia Circuit, ",1w1'(\ oral al'gnmellt was heard in March 1077. 

c. lVllliam80n Y. Seol'etal'Y of the Na~'y.-This case raised issues of 
federal court jurisdiction to review courts-martial, and an alleged 
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yiolation of the petitioner\; fourth al11l'ndml'nt rights. In :May 1D75, 
thl' U.S. District Court for thl' Dh;triet o:E Columbilt gmnted thl' Gov
l'rnment's motion for sUllllllltry judgment. The U.S. Court of Appeals 
for the District of Columbia. affirmed the lower court's opinion in 
J!tllUal'Y 1977. 

32 



Period:l Fiscal Year 1977 

TYPE COURT TRIED CONVICTEO 

GENERAL. 384* 344* 
ElCD SPECIAL. 1.782* 1,782* 
NON-BCD SpECIAL. 6 383* 5 729* 
SUMMARY 6,958* 6.553* 
OVERAL.L. RATE OF INCREASE/DECREASJ;; OVER \..AST 

~~~~~~~~~~~~~.~~~~~ ________ ~ ____ ~~OJ ___ ___ 
PERCENTAGE OF INCflEASE/DEcm,ASE OVER PREVIOUS 
I1CPORTING PERioD 

F'ERCENTAGE OF TOTAL. PE:TITIDNS GRANTE:D 

PE;RC(;NTAGE: 01' INCREASE/DECREASE OVE:11 PREVIOUS 
REPORTING PERIOD 

5% 

12% 
PE:RCENTAGE 0 I' PETITIONS GRANTED OF" TOTAL. CASES RE:VIE:WE:D ElY COMR 

~~~/DECRE:ASE 

13% 

~/DECREASE 

4% 
*tnterlm 'Iouros based on dlfforence botwoDn 191T ostlmatod flgllres anct last quarlor <lctU,,1 flguras les$ 5 Field commilnd~. 

r9~!f~I~~~I~:Il:n~~~~si'~~~f~~eof:~:n~~t:r~ I~:~:dt a'6\~r.,°IIl~u~~!~~~s~:{!obo~~~pOo~~~~C~::~~~ :~:~'Qer~o~fa";(1~ 9r!fIQ(~t ~~I,~:;t~,~o·~? Juno 
IncreiUo or docreaso. 
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PART 6 - CONTINUED 

RATE OF INCREASE/DECREASE OVER THE NUMBER OF 

NUMBER OF COMPLAINTS I 127 

-Interim figures based on difference betw80n 191T estimated f1gUfM and last quartor actual figures len 5 Flold Commands, 

NOTE, Rate of Increase/Decrease and Percentages or Incro3se/Decre2lSD are based on comparison 0' Fiscal Year 1976 (l JulY 1975 .. 30 June 
1976) with Fiscal Vear 1971. Whole numbers reflect actual difference botween reporting periodS and percentages reflect percentage of 
Increase or decrease. 
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REPORT OF 

THE JUDGE ADVOCATE GENERAL OF THE AIR FORCE 

October 1, 1976 to September 30, 1977 

Maj. Gen. 'WaltC'l' D. Hee(l, t.]1(' Assistant. .Tudge Advocat.e General, 
was lUul1t'cl thC' rTudge Advocate G('lleral on October 1,1977, sllcceeding 
Maj. Gen. Har01(} R ':'"aguC', who l'etirNl. Brig. Gen .• Tames Taylor, 
.Tr., Director or Civil Law, ,ms nam(>(l the .\.ssist.ant, .Tudge Adyocate 
Geneml. 

In compliance with the l'(>qnirt'ments of article (lea), ruifol'm Code 
or Milibll',V ,Justice (l TCl\I.n. GC'nerals ,"-agne, Ret'd, and Taylor ma.de 
official staft' "if·lits to legal ofTict's in the TTuited States and overseas. In 
addit.ion, thC'y a.tt(>ll! led various llleetings of professional civil and 
military organizations. 

The ronrth and final SC'SSiOll of the Diplomatic ConferC'uce on the 
HeafTil'1l1ation and Dl.wl'lopllleut. or Int{'rnational Law Applicable in 
Armed Conflict. ('ollyened in G('ueva, ~·hdtzerland. on MUl'ch 17 and 
closed on ,TUll(> 10, In77, tlft-(>I' J Yl'al'S and foUl' sl'ssions (previous ses
sions were held in H)7J, 1971>, anclIn7{l). These diplomatic confl'l'('11ces 
han'l bC(,1l conV(,11(><1 by the Swiss Goyernment for the purpose or sup
plementing the IfJ·!f) Geneva COllYl'nt.ions with u('w protocols. The. U.S. 
dt'legat.ioll iurluded military Jawyers assignt'd by the ,Tudge Aclyocate 
Gen(lml of each SC'lTi(,t'. The1'(> wt'r(> 100 nations participat.ing', wit.h 
lHUU(>1'Ons obsernl's all(lnationallibt'ration 1l10Yenlt'nts. Two new pro
tocols for [u'll1t'cl conflict. were adopted. The first protocol strengthens 
pl'oh"lction for combatants by insnring wider application of prisoner 
or war stat,us i!or both rl'gulitr ancl irregular forc.('s. 

Of sperial interest to the Ail' Forre undC'l' protocol I are: 
(1) Protection of ll1('.dical ai l'Cl'Urt ; 
(2) Prohibition or use of C'llelllY uniforms, insignia, 01' ('mblems to 

shield or Pl'ott'ct military opC'l'at.ions; 
(3) Pl'otectioll for descending ail'llwn; 
(4) Limitation on attacks by hombardlll(,llt of popUlated areas con

taining separate and distinct military objectivt's, and; 
(15) ('odification of existing cust'omary l'ulo that. civilian casualties 

and dal1lages to ciyilian prolWl'ty are noe unlawfnl-provided such 
10sst's Ul'(> inci(lental to an at.t·aek on n legitimat.(> l1lilital;y objectiY<" and 
those ciyilian 10ss('s art' not t'.xc<'sRiyc to the military adyantage sought. 



The see-ond protocol expands basil' hnmanit.urian rights applicable 
in internal conflie-ts and grants more spt'cill.l' protcction to th!.' yictims 
of civil wars. 

The UCM,T remains the priIwipal way by which pnnitiYe, action 
may be takon for violation of tIlt' law of armt'd confiiet h~' military 
pel'sonnel. Future implemt'ntation of the<,t' ag'l't'~nlt'nts may warrant 
tLppropl'iate amendments to the code. 

MILITARY JUSTICE STATISTICS AND U.S. AIR FORCE 
JUDICIARY ACTIVITIES 

During 1077, the judiciary direetorate of the Offic!.' of the .Tnc1g('. 
Adyocate General proceRsecl in !.'xeess or 1,515 actions illYoh-ing mili
tary justic~'. The directorate has tIlt' overall responsibility of snp!.'!'
vising the administration of military justice t.hl'o'llghout t.he, F.S. Ail' 
Force from th!.' trial Im-el throlllQ,'h the appellate review P1'OCt'88, pur
suant to tht\ proyisions of the "Manual for Courts-l\fartial, 1fl6fl 
(Rey.) ," and the FCM.T. In addition, the directorate had the staff 
responsibility for the Office of the .T11c1ge Advocate General in aU Air 
Porce military justice mattN'R which Ul'lst' in eonnt'('tion ,,-itlt pro
grams, special projt'cts, studies, and inquiries generated by the Air 
8taft'; Headquartcl's FHAI"; tht' S(;',el'!.'tarit's, Departlllt'nts of Deft'nst', 
Army, N[I.Y,Y, and Ail' Foree; ~It'1l11)('rs or Congl'<'ss; and (}t,Ilt'l' inter~ 
t'steel FecIt'ral, Stat!.', and eiyil ng('neit'R. Some of tht' c1il'eetomte's 
actiyitit'R art' discussed below: 

a. Thl't'e Ail' Foree Court. or ~Iilital'y H!.'yiew dt'eisions W!.'1'('. c('l'ti
ficd by the .Tuclgt' .A.ch'ot'!tte G!.'neral to th!.' Court of ::\Iilitary Appeals 
during calendar year lfl'i'i. Opinions were l'l'qu!.'stecl on a number of 
important t-lUbjt'0tS inclnding whether tIl(' aet.ion of tIl('. military judge 
in showing the sentence workshet't to the trial c1t'fens(' c01\11sel consti
tuteel an anllonnC!.'l1wnt· o:f the prepart'd sentelle(l, 'which pl't'ell1dt'd full 
reconsiclt'rat.ion by the' t'Ol1lt. membN'B; elnl'iHention o:r til(' standard 
for evaluathw: whetht'l' clt'l11('1ley should b(\ ('xt!.'udNl to an aeellsNl; 
and the definition of "oflieial ('ondncf' in r!.'lation to artiel(\ :31 and 
seareh and SeiZlll't'. 

b. The jl1c1ieiary directol'!ltc also St'l'Yl'S as tllt' aetion ageney :for the 
review of ltpplirati"ns sl1i>mitt{'d to tIl!.'- Board for COl'l'('etioll of :Mili
tary Records. Thert', W!.'1't' :317 fOl'mal opinions pl'oyic1t'tl to tIlt' 8t'e1'!.'
tary of the Ail' Foree concerning those applications. 

c. The directorate alRo rect'h-ed ,130 inquiries in speeific cases requir
ing !.'Hher formal writt!.'u l'!.'plie.i or t!.']('phouie l'!.'pliC's to s!.'nior !,'xC'eu
ti\'(~ offieials, inclucling the Prt'sidt'nt 01' to Meml>!.'l'S of Congr!.'ss. 

AMJAMS 

Analysis of the operation of tIll,' Alltomat!.'d :Military .Tustic(' Analy
sis and )fanag!.'lllent SYht!.'lll (A)I.TA:MS), impl!.'lllt'ut!.'d Ail' Force-
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wide on.July 1, H)74:, reveals that it continues to mcct the objectives for 
whieh it. WHS desip:ncd, that is, more <letail{'(l awl tinwly c011ectioll or 
daht pertaining to ('Olll't"llIal'tinl amI article Iii aetivit.ies, togrther with 
the in('l'P!tsC'<l analysis cnpability antilable with antomat{)<l proct'ssing, 
The management and analytie uses for information contf'.ined in the 
system's dahL bnse cOlltiutll'(l to incl'l'asc', On'1':21<i speciall'eports hav(\ 
bt'cn pl'ocltH'p(l and utHized to l'Psponcl to val'iotls questiolls l'Pgal'<ling 
milit.nl'Y j nst icc acti \'ides 1'peeil'pd fl'Olll O\'P1' 20 (liffel'Cllt fil'.l;pncies and 
olIicps both ,,'ithin and outside tIll' Dppal'tment of 1)pfpl1se, Tlwse spe" 
('ial l'Pports incluch' it sttHly 011 ~\'il' Forcp. memhers tripd in overseas 
Io('utions cOllcluetNI by tlt(' Gpueral ACe0untillg OlIice, It study on 
A W"OJ.I and <ll'Sl'l'tioll 1'Iltes for the ~\ir Foree postnre statement., a 
l't.udy on per('('lltagl' of c·aSNl ending in 1H'(luittal, and a stlHly to deter" 
mine the IH'('tll'aey of llIil ita l'Y justice inforlllation in the officer digcst 
sysh'lIl at thc ~\ir Forcc :JIilitltl'y Persollllci Center, 

Trial Judiciary 

The ~\'il' Fot'ce Trial .Jw1ieiary began its ~'l'ltl' with :32 trial judges 
loeated at 18 (liiferllllt. locat.iolls throughont tht' world. In order to 
bet.ter manage' its ppl'SOllllel l'esolll'('es, tIl<' trial judiciary has bep:lln 
rec1neing the lllllUl)(ll' of its districts and ('onsolidatiu,g them at. the 
('ireuit, olIic('s. During the Yl'al', tIll' Eglin ~\'ir Fol'ce. Hnsp and Shaw 
~\'il' Force Base (listri('ts w(~re ('los('clltlHl ('.ollsolic1atell with NIP Second 
CiJ'enit OJIieC'. at :Jlax\\'ell ~\il' For('e BasC', The "","right·Pat.terson Air 
Foree Base, Ohio, and the Luke Ail' Force Base, Ariz,~ ofllees were 
('losed, By tho ('11<1 or the yl'lll', tIll' lllUll!JN' of t·rial judges WC1'e reduced 
to 89, statiollC'd at 1:2 dW"t'rent loeations, 
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Period:: FY 1977 

PART I - BASIC COURTS-MARTIAL STATISTICS PERSONS) 

RATE OF INCREASE/ 

DECREASE OVER, 

____ ~T~Y~P~E~C~0~U~R~T~ __ ~--~1'6T?6~R!~E~0~--4---~C~0~N~V~I~C~T=E~D __ +-__ ~A~C~Q~U~ITT~A~L=S~~ __ ~~=.~~S~T~.~R~,~~P=O~R~T __ _ 

~ENE~R~A~L~ ________ r-__ ~~ ______ -1 ____ 1~~ _______ ~~~~2~0~~~~~ __ ~~~.=-____ __ 
aCD SPECIAL 115 115 i(;:;t:!::::t:!:!:!:!:::~;;;~:::;::;t~::::;:::: -~4. 7% 
NON-BCD SPECIAL 692 592 100 -25.4% 

SUMMARY 2 15 10 -58.3% 
OVERALL RATE OF INCREASE/DECREASE OVER LAST 

29.9% INCREASE/DECREASE I 

PERCENTAGE OF COMR REVIEWED CASES FORWARDED TO USCMA 

PERCENTAGE OF INCREASE/DECREASE OVER PREViOUS 9.6% 
REPOR riNG PERIOD INCREASE/DECREASE 

PERCENT AGE OF TOTAL.!'::.!E,-,TC!I~T.!:10~NC1S=...!G~R~A,:!:N:.!T.!:r::!:D:.... __________ -,-________ . ____ .L_3:;6:::..:;2,,':':.,' _______ _ 
PERCENTAGE of INCREASE/DECREASE OVER PREVIOUS 23% __ -L ___________ ~INCREASE/DECREASE 

PERCE;NTAGE a F PETITIONS GRANTED of TOT' .... CASES REVIEWED BY coMR 3'3.8% 
REPORTING PER 100 
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PART 6 - CONTINUEO 

RATE OF INCREASE/OECnEASE OVER THE NUMBER OF 
38.2% 

NUMBER OF COMPLAIN'rS 
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UCMJ Legislative Package 

The Department of Defense's draft of proposed legislation to amenG 
the UCMJ is presently awaiting clearance from the Office of Manage
ment and Budget for submission to Congress. The amendments are 
designed to simplify and mduce the workload mandat.ed by existing 
procedures. The changes include: (a) Appellate review only where 
accused files timely not.ice of appeal and the sentence as approved 
extends to dismissal, discharge, 01' confinement of 1 year or more; (b) 
convening aut.hority will determine only whether the caSe should be 
referred to trial and/or whether clemency 1s wa.rranled rather than 
being required to make legal determinations relat.ing to the sufficiency 
of the evidence before and after trial; (c) tl)f~ .Judge Advocate General 
is given the power to modify or set aside the findings or sentence in a 
general court-ma,ri.i:'Ll not subject to appeal to a court of military re
view; and (d) "vid'30tape" is allO\\E'd for use as a trial record. 

PREVENTIVE LAW PROGRAM 

The preventive law progrllm established in 19'74 continucd t::: meet 
its primary objective of improving the accomplishment of the Air 
Force mission through enhancement of discipline and morale through 
education n,nd information and its secondary objectives of educating 
and informing Air Force members in such a way that the objectives 
of the law may be achieved largely by self-discipline; persuading Air 
Force people to seek professionallega.l guidance in learning and exer
cising their legal rights and obligations; and providing conullanders 
and Ail' Force members a broad channel of communication on the sub
ject of ayoicling problems. 

ESTABLISHMENT OF THE USAF CENTRAL LABOR LAW OFFICE 

During 197'7, seven attorney and four administrative positions ,,<)re 
committed to establish the USAF Central Labor Law Office (CLLO») 
located in San Antonio, Tex. This office is expected to be fully manned 
and opern,tional in 19'78. 

The principal duties of the eLLO include providing direct repre
sentation in administrative third-party proceedin,g'S under E.O. 11491 
concerning unfair labor practices and representation cases; providing 
representation, upon request, in other aclministro.tive third-party pro
ceecling'S involving impasses, al'bitrable matters, EEO complaints and 
adverse action appeals; disseminating significant labor law develop
ments to judge advocates in the field; pl'oyiding legal advice and as
sistance to HQ USAF /DPC's Office of Civilian P'3rsonnel Operations; 
and providing, upon request, legal advice and assistance concerning 
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labor-management relations matters to major command and installa
tion-level judge advocate,s. 

EDUCATION AND TRAINING 

During calendar year 1977, the .Judge Advocate General's depart
ment provided continuing legal and general education opportunities 
to approximately 700 of its pu·sunnel. 

The Judge Advocate General's School 

The Judge Advocate General's School, l\..iI' University, Maxwell 
AFB, Ala., taught the following resident courses: 

a. Tlw Judge Advocate Staff Officer Oou1'se.-This 6-week course 
provides the basic educational tools for an attorney, new to the Air 
Force, to practice military law. The course was conducted four times 
during 1977, and 97 judge advocates completed it. 

b. The StClJff Judge Advocate Oourse.-This course was presented 
once during IH77, and 40 judge advocates attended the course. 

c. The illilitary Judges' Smninar.-This seminar was conducted once 
during 1977, and 24 judge ad,'ocates who are serving as military judges 
participated. 

d. The ReseJ'L'e and Aii' National aua'rd Refresher 00U1'se.-160 Re
sene and Ail' National Guard judge advocates graduated from this 
course. 

e. The Legal Se?'vices AdrancedOourse.--This course was presented 
once during 1977, and 40 senior N"CO legal tedmicians attended this 
course. N" ote: The department's enlisted personnel receive their basic 
legal training at a special legal technichm's school at Keesler AFB, 
l\iiss. Eight courses were held in 1977, and 98 students ,,'ere graduated. 

Professional Military Training 

During 1977, five judge advocates attended the Air Command and 
Staff College, and three attended the Air iVaI' College at Maxwell 
AFB, Ala. Two officers attended the Armed Forces S~aff College, and 
one attended the National iYar College. 

Short Courses at Civilian Universities 

a. Pl'08e01tting attorney's course at LV OJ>t1vweste?'n University.-20 
judge advocates attended this 5-day course in 1977. 

b. Defense att07'ney's cOUl'se at Northwestern University.-20 judge 
advocat.es [!;ttended this 5-clay comse in 1977. 

c. Trial advocacy course at Orcig/don 'Uni1)e?'sity.-56 judge advo
cates a.ttenc(ec1 t.he 5-day course in 1977. 

d. National Oollege of State TriaZ J·udges at the University of Ne
·vada.-16 judge advocates and 1 senior NCO, the chief court admin
istrator, attended courses at the N atiomLl College. 
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Masters In Law Program 

During 1977 two judge advocr,tes received theil' muster of law in 
labor law; seyen in Government procurement. law; three in intel'na
tionullaw; and one in environmental law. 

Procurement Law Course: U.S. Army JAG School 

Seventy-eight judge Itch'ocates attended the basic proc1U'ement. law 
course, ane1 six judge uch'ocates attended the adyanced procUl'ement 
law course. 

CONTINUING LEGAL EDUCATION SEMINARS USING VIDEOTAPE 
PRESENTATIONS AS A TEACHING AID 

During 1977, the Judge Advocate General's department d0yeloped 
sevemlnew films and textbooks which were made available to the field. 
Seminar courses provide a current comse of study on subjects of spe
cial interest to the depaltment. Most, if not all, ,~.il' Force ju(lge advo
cateE: participated in at lC'ast two seminars conducted at. Air Force 
bases around the world. Reserve .\.h· Force judge advocates, and judge 
advocates of the Army and Navy haye also participated in seyeral of 
the seminars. Programs presently in the inyentory are as follows: 

a. The Law 0/ Federa7 Labo1'-ilf anagement Relations.-A S5-hour 
course (50 hours of independent reading and 15 seminal' hours includ
ing a Ph-hour videotape oyerdt,w of the Jaw of Federal labor-man
agement relations under Executive Ordel' 11491, as amended). 'Yl'itten 
materials and an examintttion accompany the program. 

b. P1'ojessional Responsibility and the Govel'nment Att01'ney.-A 38-
hour course (20 hours of independent reading and 8 seminal' hoUl's). 
The videotape presentation includes a 2-hoUl' videotape interview of 
Prof. Samuel Dash, Georgetown University Law Center, and Chier 
.Tudge Albert FletclH~r, U.S. Court of Military Appeals. 'Yl'itten ma
terials and an examination accompany the program. 

c. Trial T eclwt'iques.-A is-hour course (S hoUl's of independent rell.d
iug and 10 seminal' hours, including a 3-honr videO'l:ape presentation 
by Mr. RobeIt B~v~am, president-elect of the Association f)f Trial Law
yers of America, and Mr. Theodore I. Koskoff, president, Roscoe 
POlUld American Trial Lawyers Foundation). ,~Tritten materials and 
an examination u,ccompanying the program. 

d. 8u.p1'eme Oml1't T1'enas in 01'iminal Laf/.v.-A 15-hoUl' course (10 
hours of independent reading and 0 seminal' hours, including a 1-hot1l' 
videotape presentation by Prot Abraham Dash, University of Mary
land School of Law). This videotape WRS made in the i'oom that served 
as the Supreme Court ohamber, 1810-1860, and which has only re
cently been renovated and opened to the public. 'Written materials and 
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an examination accompany the program, Thi8 is a joint production 
with tlw .Jwlgt' .\(lvo(·at(' G(,ll('ral of tll!.',.Nltvy. 

e. T.aw of .:Il'llled (/rJllflict alld AeriallVm'faJ'{!.-A 16-hou1' course (8 
seminltl' hours, ineluding the yideotapc showill{.!.' and 8 hOllrs of prc
paratory r('a(ling). Tlw eonrse coYel'g th(' (·OI1c<·pts of the Jaw of armed 
confliet (with emphasis on ail' warfare) as pstablishecl from intl'l'ua
tionallaw priueip]c'8, agl'('t'lIlents, and enstOJlls. 

f. FN/eml Income Tlu,-This cOlll'8e e0!)sists of 4 seminar hours in
duding It ~-honl' videota P{' pJ'('sentatioll fo11o\\'('d by ~ hours of seminal' 
for <lisetlssion, <lllP-stiollS. and !llls\\'eJ'S .• \PPl'oximately (j hours of pre
Pttl'RtOl'Y r('nding is l'equirNl. This t'OUl'se focllses on changes in the 
FpclN'al tax III \\' J'esulting from tllP Tax Hefo1'1l1 Aet of 1 D/n and the 
Tax Hecluetioll and ~il1lplification .\ct of 1077, with emphasis on those 
changps aff('(~tillg thp military taxpayer. 

g. El11'il'on11/cntal Lrtll'.-This i8 a/-hour course with a 2-hour video
tape and a, minimum 20 hOlU'8 of pl'Pparatol'Y reading. This course 
highlights th(' major Fec1erallaws, Ex('cutin ortlC'rs, and agC'ncy tliree
tiv('s hearing' on a judgC' lHh'ocatC'\; "N1YironUl<'utallaw practic('." 

h. {/Ol'{'l'llmfnt Confmot Lalc,-This is a :12-holll' C011rse (25 hours of 
ill<lependellt l'{'ading.ll'H17 sC'minal' hours). '1'11(' 4-hour vidC'otape por
tion of tIl(' seminal' i('atul'C's Prof. Ralph C, .Nash, .Jr.; Prof. John 
Oibillie, .JI'., of t11(' G('org(' 'Washington Pniversity National Law CNl
t('r; and .Judg(' Richard C. Solibakkf', chairman, Armed SC'l'vic('s 
Board of Contraet Appeals. 

FUNDED LEGAL EDUCATION, EXCESS LEAVE PROGRAMS 
AND LAW STUDENT TRAINING 

In 11">76, Sf'l(,(·t('d Ail' Force OffiCN'S pu1'ticipatC'd in the Funded Legal 
Education Program (FLEP) and tIlt' ('XCPSS lea"e program, with 3'1 
eompleting th('il' law school l'('quir(,lllents and Jwing dC'signatNl as 
judge adv()catps. During the summer Yacatioll months, these FLEP 
and pxCC'ss 1e(1v(' program stncIputs 1'C'1'for111 aetiv(' duty ill an .Ail' Force 
1('gal offic(' as "legal interns". SeketNl inc1iddnals are giv('n tIlC' oppor
tunity to perioI'lll thC'ir SUl1ll11('r training at I'arious diYisions in the 
Office of the .Tud[!e .A. c1roc at<' GC'Il<'ral, HNlclqna1'ters, rSAF. 

A new program which pC'l'1l1its tIl(' training of Ail' Force ROTC 
graduat('s (commissioned officcrs on ('dueatiollal delay to attend law 
sehoo1) was app1'oy('d in 107(t This program rC'<]uires 80 clays' training 
during a SlU11lll<'r Yacatioll at an aeti \'(' duty Ail' Force base for offi('ers 
cksiring a, ,JAG commission . .A. t(lst program which trained thr('(l oill
C(,l'S in 1075 and iiw offic('rs in 1076 pl'ov('c1 successful for both the stu
cI('uts tmel the basp Htaff judge ach'ocat('s, TwC'nty-one officer stuel('nts 
partieipatecl in the 1077 smnmC'l' program. 
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EXECUTIVE AGENT FOR THE PRINTING OF DECISIONS OF THE COURTS 
OF MILITARY REVIEW 

During 1977 the Office of Executive Services of the .rudge AdvoC'ate 
General of the Air Force continued the publication and distribution 
of interim court-martial decisions in the absence of a contract \lith a 
cOll1mercia] publishl'l'. The ofIice work('d with Defl'nse Supply SelTicl', 
the Court of Military Appeals, and the other sl'rdcl's in dl'Yl'loping 
specifications for a new comm(,l'cial publisher. Executiw Sl'rYicl's con
tinued to act as l'xecutiYe agent for the sl'l'yiC'es in the contract to pro
duce slip opinions and in coordinating with ,Vest Publishing Co. un
der the n('w printing arrnng('ments. 

FEDERAL LEGAL INFORMATION THROUGH ELECTRONICS (FLITEl 

The Office of the Judgl' ..:\ch·ocate Gl'ne1'al, eSAF, continul'd to op
l'rate one of the world's If,rg('st automated legal rl'search systl'll1S and 
proyic1e free selTice to USl'rs in thl' Dqm1'tllll'ut of Dl'fensl'. FLITE 
also produced a comp1l'tl' headnote digest and index on microfiche of 
yolumes 1-51 of the eMR's. This became a Inajor 1'l'search tool in tho 
military justice area. 

PERSONNEL 

On 31 December U)76, tlll'r(' Wl'1'e 1,10a judge adyocatl'S on duty (..I: 
general officers, 81 colonels, 142 li('ut(,llant ('Olon('1s, 20a majors, and 
673 captains). On :31 DN'(,l111)('l' 1917. th('re W('l'e 1,11..1: judge advocat('s 
on duty (4 gen(,1'al offic('rs, 85 colone 1s, laG lil'utenallt c01011('1s, 20..1: 
mn.jors, ancl685 captains). 
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REPORT OF 

THE GENERAL COUNSEL OF THE DEPARTMENT OF 
TRANSPORTATION (U.S. COAST GUARD) 

October 1, 1976 to September 30, 1977 

'I'll(', table below show 'I the mUllbel' or court-martial records receiyed 
and jP('d at Coast Cl-uat'd IIea<lquartel's during fiscal yeal' 1D77 and the 
1 prl'c.:'(ling yC'al's : 

1977 197M 1970 1975 1974 1973 

General courts-mnrtinl ... 5 0 4 4 7 5 
Specinl courts-mnrtinl .... 84 25 181 189 192 200 
Summnry courts-mnrtinl .. 188 47 221 207 212 307 

Total ............ 277 72 400 460 411 518 

GENERAL/SpeCIAL COURTS-MARTIAL 

All fll)(lcial cOlll'ts-martial had lawyers ror dC'rC'nsC'/trial connsC'l. 
Military judgC's wC'r(' aSHignNI in nIl of the trials. Miltal'Y judges are 
Vl'ovi<lC'Cl fol' sperial C01ll'ts-ll1artial by use of the two rull-tin1C' general 
conrts-lI1artial judges whell amilablE', and by the use or military 
judges assigned to other primary dutieH. Control of the detail or judges 
is centrally eX('l'cisecl, and allrequirel11ents hayC' beC'n filled in a timely 
rash ion. 

In 48 of tll(' slwdal courts-martial, trial was by military judge with 
1llC'l11bC'rs, 5 of which inclucIC'Cl C'ulistNIll1C'mbE'l's. In the rC'l11aining 11 
casC's, tll(' dC'fenchmt C'1C'cfNl to bC' triC'cl by military judge alollC'. In 
five casC's, the sentC'llce illcludC'C1 a bad conduct dischargC'. FoUl' of thcse 
wel'C ac1judgC'd by military judgC' alOll(', and the remaining onE' was 
adjudgC'd by a court with lllC'lllbE'rs. Of thC' fin' punitiyc dischal'gC's, 
fOllr have been affil'l11C'd by the Court. of Military ReyiC'w, with one 
pC'nding decision. 

In fiflcal year 11)76,72 of 11)0 <'ollvietiolls did not include confinement 
aR a part of the S('1ltC'nee imposC'Cl. Maximum confiuC'll1C'nt 0-[ 6 months 
,,-as imposed at special COll1'tR-ll1al'tialIlS a pnnishn1l'nt. only 10 tiu1C's, G 
when trial ,vas by judge alonC'. In fiscal year 11)77, while the totalnul11-
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bel' of special courts-martial declined sharply, ('onfinement was im
posed as a punishm('nt 44 tim('s in 7G eOlwi('tions; 22 times ('a(' 11 by 
judge a10ne and a "ourt with membl'l'H. :Maximum ('onfinemellt of 6 
months was imposed only once by judgo alone, but foul' times by mom
bel'S. 

The following table shows the distribution of th(' 266 specifications 
tried by the 8.,1, speeial courts-martial: 

AWOL or desertton__________________________________________________ 82 
Violation of order or regulation _______________________________________ .. 33 

Larceny/wrongful appropriation______________________________________ 20 
Dereliction of duty ___________________________________________________ 17 
Assault ____________________________________________________________ ... 1 (} 

i\Iarijuana offenses___________________________________________________ Hi 
Missing ship mO\·emenL _________________________________________ .____ 1-1 

Breaking restriction__________________________________________________ 10 
Offem;es agninst USCG property _______________________________________ 8 
Communicnting a threaL_____________________________________________ 8 
Willful clisobedience or disrespecL_____________________________________ (} 
Housebrenldng/uuln wful en try ________________________________________ 4 

Offenses inYolving controlle.c1 clt·ugs___________________________________ 3 
Fnlse clnims _______________________________________ .. _________________ 1 
Other offenses ____________ ,, ________________________ .... __ _____________ 20 

Total _________________________________________________________ 200 

The following is a breakdown of sentences awarded by the military 
judge alone in special courts-martial (39 convictions) : 

Bad conduct discharge ........................ . 
Forfeiture of pay .....................•........ 
Hard labor without confinement ................ . 
Restriction ..•................................ 
Reduction in rate ...•.......................... 
Confinement at hard lahor ..................... . 

4 
28 ($16,580 total) 
10 
9 

18 
22 

Sentences awarded by court with members (37 convictions): 

Bad conduct discharge. . . . . . . . . . . . . . . . . . .. . .. . 
Forfeiture of pay ............................. . 
Detention of pay ............•................. 

Hard labor without confinement ......•.......•.. 
ltestriction .•................................. 
Reduction in rate .•...............•.......... , . 
Confinement at hard labor •...........•......•.. 

1 
25 ($18,058 total) 

1 ($200X3 mo. de
tained for 9 mo.) 

7 
7 

25 
22 

Foul' of the general eonrts-mal'tial were with membel'fl (no enlisted 
members). The fifth trial ,,'as by military judge alone. Foul' ba(l ~on
duct discharges were a"'arded, three by members and one by the mili
tary judge. Two hnve been affirmed by the Court of Military Review; 
one disapproved by the Coud of ]\Iilitary Review and a rehearing 
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authorized (not held) ; 011(' !lends Court or l\:[ilitl1ry Review decision; 
one (lefendant was arquittccl. 

The following is tIl(' distribution of the 10 sllerifications tricd by the 
5 grlleral cOllrts-martial: 

DesertiOIl 
Conspirllcy. . • • . . • . . • • • . • • 
Violntion of lnwful ordcl' (VOHSNlsiol\ of t'oeniJw) . 

SIGNIFICANT TRENDS 

1 
4 

"While the general tl'emcl or courts-martial/nonjudicial punishment 
in the Ooast, G'uard has been downward, it is difficult to pinpoint the 
exact rfluse. The possibility docs exist that two programs in particull1r 
diclluwe a direct impact on tlH's(' figmes: The first, the COlllmandanfs 
guidclines on discharge ror "marginal perfol'mers~' signifirantly re
duced the administrative bnrden in s('pal'ating these individuals; and 
second, there ,,'as an inel'eased HS(' of diiichal'ges Hnder honorahl(' con
ditions for those p('1'sonn('1 cat('gol'il'.ed as unsuitabh' of adapting to 
military life. Combining tll(', administl'atin~ disehal'ge eategories of 
marginal perfol'mauec, nnsnitability, misconduct and abuse of drugsl 
alcohol for the years 1n'75, In76, and 1n77, we find clischargcs rising 
fro111 H2:3 to '711 to SOlrespe('tivcly. 

Chief Counsel Action Under Article 69, Uniform Code of Military Justice 

In addition to the l'evic1\'l; of courts-martial condueted as a rcsult of 
It petition filed by d('f(,IHlallt8 under artiele (1O, FniforIll Codc of Mili
tary .Tu8ti('(', tIl(' Military .rusticc DiYi::;ioll, "CSCG Headquarters l'01l

ducts l1 gratnit01tH rcY]('w undcr articll' G!l of all eoul'ts-Illartial not, 
rcquirNl to be revi('w('d by the Fniform Cod(' of l\Iilitnl'Y .Tustice. 
Twelv(\ !lrtielc on actions WP1'e takrn as a rcsult. of the gratuitous rc
"iew, ill addition to thosc l'Pported in part '7 of appendix ..:\.., as follows: 

n. 1!'ln(lings nncl R(>llt(>nt'e d1snIllII'OYed • . . • • • • • • • 4 
b. Home fil1(lings di~nlllJrtn'(>(l; 1ll'1J tt'nt'(' r<)nsR('ssrcl. • . • . . • • . • 3 
r. Irrpgulnriti(>s in !:Hmt(>llcing 1l1'o('('dnl'Ps; SI'ntf'l1(,(, l'pn~spss('d • . • • . !l 
<1. Il'r(lgulnritl(ls il~ post. triul I'(,Yi(>\Y, Il(>\\' l'(>yi(>w ot'derN1/fil1(lings nllc1 spn-

t(>llce (lisnV[Jl'()\'t'd . • • • • • . • 2 
e. Illegnl confinement; selltell('p rC!lSH('!,iwtl. • • • • . • • • • • . • 1 

PERSONNEL AND TRAINING 

The Coast. Guard has 1M law sp(lt'io,lists sCl'ving on active dut.y. 
Thrl'c arc 115 in It'gal bill(>ts, and In arc SHYing in geu(>l·ltl duty billets. 
The junior officers serving nt distrie't offi('es act as tria,l nnd defellse 
eonns01s, while the senior offi('el's, some s(,l'ving as district lC'gal officers, 
act as military judges. 



The second Coast Guard basic law specialist course was held at the 
Reserve Training Center, Yorktown, Va., September-November lD77. 
The O-week course was desig11ed to introduce both the direct conunis
sionedlawyer, as well as the regular officers just completing law school, 
to the many aspects of military justice they would soon encounter at 
field offict·~. Nonjudicial punishment, trial-defense counsel duties and 
court procedure were some of the areas covered. 

A conference of distrirt. and base l<,gal officers was ll<'ld during the 
period of 16-1D May 1077. The conr<'rees were addressed by the Gen
eml Counsel of tht' Department of Transportation, the Chief .Tudgc of 
the U.S. Court of Military Appeals, the Chief Counsel of the Coast 
Guard, and 111embl.'rs or the Chief Counsel's staff. As in th<' Pllst, infor
mation was exchanged on a wiele variet.y of ll.'gal problems encountered 
by field legal otrices. 

NEW PUBLICATIONS 

On 21 .Tune 1977, the "Military .Tustice Manual" (CG-:1-18) was 
promulgated. The prhnary reason for c1evloping such a manual was to 
incorporate, ill 0111.', publication, various sepal'Utely published military 
justice materials. The manual incluc1rs a large portion or the "Coast 
Guard Supplrmel1t to the Manual for COUl'ts-~Iartial" (GC-2-11). It 
will serve to facilitate, through amendments and additions, rxpanded 
guidance to the fie1d to promote uniformity. 

ADDITIONAL MILITARY JUSTICE STATISTICS 

Appendix A contains additiona.l basic military justicr statistics for 
the reporting period and reflects the illcreasl.'/decl'ease of the workload 
in yarious categories. 
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Appendix A-U.S. Coast Guard Courts-Martial/NJP 

Sf'atistics for 

October 1, 1976 to September 30, 1977 
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1!d0d::_ 1 october 1976 to 30 September 1977 - U.S. Coast Guard 

TYPE COURT TRIED CONVICTED ACQUIITALS 

5 4 1 
arded 5 

OVERALL, RATE OF INCREASE/DECREASE OVER LAST 
42% 

PART 3 - REC'JRDS OF TRIAL. RECEIVED FOR REVIEW BY JAG 

PART 5 - APPEL.LATE COUNSEL REQUESTS B!::FOR!:: 
MIL.ITARY REVIF::W 

PART 6 - U.s. COURT OF' MIL.ITARY APPEALS ACTIONS 

RATE OF INCREASE/ 
DECREASE OVER 

w'\ST REPORT 

20% 

COURT OF 

60% PF:H('!ENTAGE oF' COMR RE!VIItWEO CASES FORWAROE:O TO USCMA 

;t;CENTAGI'; oF" INCREASE/DECREASE OVl';n PREVIOUS 
~R~E~P~0~R~T~IN~G~P~ER~IO~O~ ____________ • _______________ -L ______ ~2~8~%~ ___ ,-~N~~~~~/B~g 
PERCENTAGE of TOTAL. PETITIONS GRANTED 

PERCENTAGI'; of INCREASEiDECREASr. OVER PRe:VIOUS 
________________________ ~-L ____ -l-5-%----~mu~~OECREASE 

PERCENTAG!: 0 F PETITIONS GRANTED oF" TOTAL CASEO REVIEWED OY COMR 10'1; 
REPORTING PERiOD 



TRIALG IlY MILITARY JUOOE ALON" 

TR 

51 



.. F'-----~-.. '------------'-------------

! 




