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PREFACE

The American Bay Association Section of Criminal Justice is
pleased to be able to provide you with a copy of this revised edition
of Pattern Rules of Court and Code Provisions, a publication of our
Committee on Implementation of Standards for the Administration of
Criminal Justice, chaired by Justice Tom C. Clark. The fact that a
second edition of this book was needed within a year of the first is
a tribute both to the author, Paul E. Wilson,; Kane Professor of Law,
University of Kansas, and to the soundness of the material upon which
it is based, the American Bar Assocliation Standards for Criminal
Justice.

The Section of Criminal Justice, primarily through its Imple-
mentation Committee, has been in the forefront of the organized bar's
effort to bring about meaningful improvement of the criminal justice
system, through the implementation of both the ABA Standards for
Criminal Justice and the National Advisory Commission Standards and
Goals for Criminal Justice. The Section has had the responsibility
since 1968 for coordinating the nationwide implementation of all the
ABA Standards for Criminal Justice, except those covering Fair Trial
and Free Press. The implementation of the latter Standards, because
of their special nature, is the responsibility of the Legal Advisory
Committee on Fair Trial and Free Press, a subcommittee of the ABA
Standing Committee on Association Communications.

The Standards themselves -- 17 volumes and a compendium covering
every phase of the criminal trial -- were developed over a span of
nine years by practicing lawyers, judges and scholars. The final
product is a distillation of what was considered the best available
practice in each stage of the proceeding -- from arrest through post-
conviction appeal. And since the approval of the most recent volume
in 1973, the Standards are truly becoming the "standard" by which to
measure the performance of defense and prosecution lawyers, Jjudges
and law enforcement personnel. They have been cited in over 4,000
appellate decisions, codified in part in various codes of legal
professional responsibility, and used as the basis of both substantive
and procedural reform in many jurisdictions.

Guidelines not kept up to date, however, quickly become of little
value, and to keep that from happening, the ABA has created a Special
Committee for the Administration of Criminal Justice to review the
Standards and suggest changes necessitated by U.S. Supreme Court
decisions and evolving legal trends. New standards in such areas as
the grand jury, the charging process and the mentally disabled are now
being considered. Additionally, the ABA has approved new standards
relating to Court Organization and Trial Courts, developed by the
ABA Commission on Judicial Administration; and a multi-volume set of
juvenile justice standards is expected to be presented to the House
of Delegates for consideration in the near future.
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The proliferation of standards and goals is a positive sign,
because it shows that the organized bar not only is concerned about
the many problems it sees around it but also is doing something to
help solve those problems. Our Section itself has held numerous
programs around the country to acquaint members of the bar, bench,
media and public-at-large with the role of standards and goals in
the amelioration process, and we have published a number of publi-
cations dealing with various aspects of the implementation process --
the latest, a series of "how to do it" brochures.

This book, Pattern Rules of Court and Code Provisions, is one of
the most significant and successful of our publications, designed
specifically as a tool for drafting agencies to use in developing or
revising codes, rules and statutes governing procedure and relevant
subgtantive matters in criminal cases. It is a highly useful work,
and I commend it to you.

ROBERT M. ERVIN
Chairman
ABA Section of Criminal Justice
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Introduction

The original edition of Pattern Rules of Court and Code
Provisions was published in April, 1975, by the American Bar
Association Section of Criminal Justice as part of the nationwide
program to implement the Standards for Criminal Justice. It was
intended as a tool for drafting agencies working to revise or
develop rules and statutes governing procedure in criminal cases.
The objective was to place in the hands of the drafter a restate-
ment of the standards in language suitable for enactment as rules
or codes of criminal procedure. The supply of the original
edition is now exhausted and this revised edition is published
with the same purpose and objective.

The entire original manuscript has been reviewed. Corrections
and editorial changes have been made where needed. Some of the
notes have been amplified to reflect relevant developments in the
past year. The only significant changes from the earlier draft
are to be found in portions of Title 5, The Function of the Trial
Judge; and Title 10, Pleas of Guilty, which relate to plea dis-
cussions and agreements and guilty plea procedure. The standards
dealing with those subjects disclose a considerable amount of
overlap and some apparent inconsistency, which were reflected in
the original draft of this publication. An effort has been made
in this edition to eliminate duplication of content and to recon-
cile apparent inconsistencies.

Subsequent to final approval and publication of the last
volume of Standards (Relating to the Urban Police Function, approved
Fcbruary, 1973/ the American Bar Assocliation created the Special
Committee on Administration of Criminal Justice. Its responsibility
includes continuous monitoring of the Standards for the purpose of
keeping this monumental product current with decisions of the
United States Supreme Court; to recomment changes and clarification
deemed desirable in keeping with developments in criminal justice;
and to recommend additional Standards in subject areas not now
adequately covered. The ABA Section of Criminal Justice provides
staff direction for this Special Committee, hence will serve as an
information center for any revisions in the Standards resulting
from this monitoring function.

The Standards for the Administration of Criminal Justice deal
with a wide range of concerns. Their effective implementation re-
quires action by all branches and at all levels of government. To
the extent that the Standards relate to substantive law, their
implementation will require action by the legislature. On the
other hand, some of the Standards focus upon matters of adminis-
trative policy, and their implementation can best be accomplished
by administrative regulation. But the greatest impact of the
Standayds is upon those areas of criminal procedure that are the
special concern and responsibility of the judiciary. While the
Standards are increasingly being recognized by appellate courts as
supplying guidelines for judicial decision-making, the best vehicle
for the expeditious and comprehensive implementation of the
Standards probably ig the judicial rule-making power.
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Although rule-making is commonly regarded as a function of
appellate courts, the power to adopt and enforce rules of procedure
is an aspect of the judicial power and may be exercised by the

trial courts as well. Indeed, the wide range of variations in
local conditions affecting the administration of justice suggests
that a more active rule-making role by trial courts would be
appropriate. Local courts, more sensitive to local needs, should
be able to respond more meaningfully to those needs than more
remote appellate courts. The only limitations upon the rule-
making power of trial courts lis in their not adopting rules
which conflict with applicable constitutional limitation, statu-
tory provisions and rules promulgated by appellate courts
exercising supervisory powers.

Most of the Standards dealt with in this publication relate
to the pretrial and trial stages of criminal justice. Prosecu-
tion, Defense, Providing Defense Services, The Trial Judge's
Function, Pretrial Release, Discovery, Speedy Trial, Joinder and
Severance, Pleas of Guilty, Trial, Sentencing, Probation and Post
Conviction Procedures are all wholly or partly the concerns of
the trial court. In the absence of statutes or appelliate. court
rules to the contrary, there is no impediment to rule-making by
trial courts in these areas.

Part I of this document consists of suggested drafts which
translate most of the standards into rule or statute form. Those
Standards which deal with matters which are clearly substantive
have generally been omitted. Because of special problems arising
from the unique and sensitive areas with which they deal, no
effort has been made to draft rules relating to the Standards on
Electronic Surveillance and Fair Trial - Free Press. Also,
proposed rules to implement the newest of the Standards, those
relating to the Urban Police Function, have not yet been prepared.
Their formulation is to be a joint effort of the Joint American
Bar Association/International Association of Chiefs of Police
(ABA/IACP) Advisory Committee on Implementation of Urban Police
Function Standards, and upon publication will be assigned to the
space reserved as Title I of this publication. Except for these
Standards, the proposals herein deal with the entire criminal
justice spectrum covered by the Standards.

The proposals submitted in this publication are not suggested
as uniform rules of criminal procedure. It is unlikely that any
jurisdiction will find them suitable for adoption without modifi-
cation. But if they are considered by drafting agencies along
with other relevant materials, and followed wherever they are
responsive to the needs of the criminal justice system, they will
have served a useful purpose.

As noted ahove, these proposals mainly relate to Standards
of a procedural nature. In a jurisdiction where the courts exer-
cise broad rule-making power, most will probably be susceptible
of implementation by court rule. In other states, where, as a
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matter of law or tradition, rules of criminal procedure are
prescribed by the legislature, implementation may be largely a
legislative task. In either case the drafts will be useful.

Limitations upon space have required that comment on the
proposed rules be minimal. In each instance, reference is made
to the Standard on which the rule is based. Full comment on
each Standards is to be found in the published volume of the
Standards. Hence, these proposed rules should be read with the
Standards on which they are based and the published comment
relative to the Standard. Also, attention is called to Wilson,
"Implementation by Court Rule of the Criminal Justice Standards,"
American Criminal Law Review, Vol. 12, '323 - 356 (Fall 1974).
(These can be ordered from the ABA Criminal Justice Section,
Second Floor, 1800 M Street, N.W., Washington, D.C. 20036.)

tates concerned with revision or evaluation of their rule-
making procedures will be particularly interested in Part II of
this publication, a study of the procedural rule-making power in
the United States prepared by the American Judicature Society in
1973. An examination of the nature and sources of the power to
prescribe rules of procedure is followed by an analysis of the
law and practice in each state, with quotations from and citations
to relevant constitutional provisions, statutes and cases. These
should be particularly heopful to those contemplating new consti-
tutional or statutory formulations on this subject.

Inquiries concerning these pattern rules should be directed
to the American Bar Association Section of Criminal Justice,
Second Floor, 1800 M Street, N.W., Washington, D.C. 20036. Tel.
202/331-2260.

A recent publication of the American Bar Association of
Criminal Justice that may be useful with this publication is a
comparison of the Uniform Rules of Criminal Procedure with the ABA
Standards for Criminal Justice, the NAC Standards and Goals, the
Federal Rules of Criminal Procedure, and the Model ALI Code of
Pre-Arraignment Procedure. This publication would be particularly
valuable as an additional resource teol for states contemplating code
revision and court rule-making. Order blanks for this publication,
"Uniform Rules of Criminal Procedure: Comparison and Analysis," are
included in the appendix.

Order blanks for other Section publications and for the eighteen
volumes of the American Bar Association Standards for Criminal Justice
are also included in the appendix.

LAWRENCE, KANSAS PAUL E. WILSON
MARCH, 1976
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Title 1.

THE URBAN POLICE FUNCTION

[Rules to be Supplied]

In order that the several titles may ultimately appear in
a sequence that parallels the chronological steps in the
processing of '‘a criminal case, Title 1 is presently reserved
for rules relating to the police function. The Standards Relat-
ing to the Urban Police Function are the most recently drafted
standards. The formulation of implementing rules is to be the
effort of the American Bar Association /International Chiefs of
Police (ABA/IACP) Advisory Committee on Implementation of
Standards Relating to the Urban Police Function. When pattern
rules have been prepared and approved by the responsible r
organizations, they will be published and assigned to this title.




Title 2

THE PROSECUTION FUNCTION

PRELIMINARY COMMENT

The Standards Relating to the Prosecution Function focus

primarily upon the conduct of the prosecutor throughout the
criminal proceeding, both in and out of court. Hence, the scope
of the Standards is somewhat broader than the traditional range
of judicial rule-making. Some of the Standards are drawn in
general terms and express self-evident concepts of professional
ethics which, in the absence of refinement, would hardly be
enforceable by any external coercive process. On the other
hand, many of the Standards are directly related to the Disci-

plinary Rules of the ABA Code of Professional Responsibility.

Those Standards which deal with procedures in court are clearly
appropriate subjects for court rule. To the extent that the
Standards fix levels of professional conduct below which no
prosecutor may fall without making himself liable to disciplinary
action, they are suitable for implementation by court rule or
legislative enactment. However, it should be noted that some

of the Standards overlap or augment the recommendations found

in other sets of Standards. The draftsman should engage in a
process of evaluation, selection, adaptation and coordination to

insure consistency and cohesiveness in the rules promulgated.

NOTE: The Conference of California Judges Criminal Justice Standards Review Committee
has drafted "Model Rules of Court Based Upon the ARA Standards for Criminal Justice,
the Prosecution and Defense Functions," with text derived from Pattern Rules of Court
and Code Provisions. Formal adoption is expected in mid-1976.

Also, the Supreme Judicial Court for the Coqncmwealth r£ Massachusetts is expected to
rule favorably in mid-1976 on a joint petition by the Boston and Massachusetts Bar
Associations; to add to General Rule 3:22 cértain additional disciplinary rules
involving standards relative +o the prosecution and defense functions.
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PART I. GENERAL STANDARDS

2-1.1. The Function of ths prosecutor.

(a) It is the duty of the prosecutor to see that the
laws are faithfully executed and enforced in order to
maintain the rule of law.

(b) The prosecutor is both an administrator of justice
and advocate; he shall exercise sound discretion in the
performance of his functions.

(c) It is the duty of the prosecutor to seek justice,
not merely to convict.

(d) It is the duty of the prosecutor to know and be
guided by the accepted standards of professional conduct in
the discharge of his duties.

(e) In these rules the term "unprofessional conduct"
denotes conduct which should be subject to disciplinary
sanctions. Where other terms are used, the rule is intended as
a guide to honorable professional conduct and performance.
These rules are not intended as criteria for the judicial
evaluation of alleged misconduct of the prosecutor in determining
the validity of a conviction; they may or may not be relevant

in such judicial evaluation, depending upon all the circumstances.
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Reference: ABA Standards Relating to the Prosecution
Function {1971) (hereafter cited in this Title as Standard)
1.1.

Note: Standard 1.1, and several of the standards which
follow it are statements of concepts or objectives and may
not be deemed appropriate subjects for rules of court or
statute. However, they are useful statements of principle,
and are included here for their utility in the development
of a proper perspective of the prosecution functions. TFor
related standards, see The Defense Function 1.1, 1.4.

2-1.2. Conflicts of interest.

(a) A prosecutor shall avoid the appearance or reality
of conflict of interest with respect to his official duties.
When so provided in the Code of Professional Responsibility,

his failure to do so will constitute unprofessional conduct.

Reference: Standard 1.2.

Note: The relevant provisions of the ABA Code of
Professional Responsibility are found in the Code Disciplinary
Rules 5-101, et seqg. (The Disciplinary Rules are hereafter
cited as D.R.). For a related standard, see The Defense
Function 3.5. '

2-1.3. Public stateméents.

(a) The prosecutor shall not exploit his office to
gain personal publicity in connection with a case before
trial, during trial and thereafter.

(b) The prosecutor shall make no public statement
concerning a case which impinges upon the right of the

accused to have a fair trial.



Reference: Standard 1.3.

Note: The Standard specifically enjoins the prosecutor
to comply with the ABA Standards on Fair Trial and Free
Press, Approved Draft, 1968, and provides that failure to do
so may constitute unprofessional conduct. See also DR 7-107.
For a related standard, see The Defense Function 1.3.

2-1.4.  Duty to imnrove the law.

It is the duty of the prosecutor to seek to reform and
improve the administration of criminal justice. When inade-
quacies or injustices in the substantive or procedural law
come to his attention, he shall stimulate efforts for

remedial action.

Reference:  Standard 1.4.
PART II. ORGANIZATION OF THE PROSECUTION FUNCTION

Preliminary note: The organization of the prosecution
function is essentially a matter for the legislature.
Persons concerned with drafting statutes on this subject
should be aware of Standards 2.1 through 2.10. The rules
suggested hereafter under this head relate mainly to matters
which seem of particular concern to the courts and thus may
be within the rule-making power.

2-2.1l. The prosecutor.

The prosecution function shall be performed by a public
officer who shall be a lawyer subject to the standards of

professional conduct and discipline.

Reference: Standard 2.1.



2-2.2. Inter-relationship of prosecution officers.

(a) Local authority for prosecution shall be vested in
the [district, county or city] attorney who shall be provided
with such professional and non-professional staff and such other
resources as may be needed.

(b) A state council of prosecutors is hereby estab-
lished consisting of [the Attorney General or his designee
and twelve prosecuting attorneys, four of whom shall be
appointed by the Chief Justice, four of whom shall be
appointed by the BAttorney General and four of whom shall be
elected by the State Association of Prosecuting Attorneys.]
The state council of prosecutors shall have periodic meetings
and shall coordinate the policies of local prosecution
offices to improve the administration of justice and assure
the maximum practical uniformity in the enforcement of the
criminal law throughout the state.

(e) In cases which involve questions of law of
statewide interest or concern which may create important
precedents, the prosecutor shall consult and advise with the

Attorney General of the state.

Reference: Standard 2.2.
Note: The Standards do not make specific suggestions

as to the composition of the state council of prosecutors.
This is left for determination within the jurisdiction.

2=-2.3. Standards of professionalism.

(a) The prosecutor and members of his staff shall



devote full time to their prosecutorial duties.
{(b) Prosecutors shall select their staff members on
the basis of professional competence without regard to

partisan political affiliation or influence.

Reference: Standard 2.2.

2-2.4. Special assistants, investigative resources, experts.

(a) The proseéutor may appoint special assistants from
among the trial bar experienced in criminal cases, as needed
for the prosecution of a particular case or to assist generally.

(k) The prosecutor shall employ a regular staff of
professional investigative personnel and other necessary
supporting personnel, to be under his direct control, to the
extent warranted by the responsibilities and scope of his
office; he shall also employ qualified experts as needed for

particular cases.

Reference: Standard 2.4.

2-2,5. " Prosecutor's handbook: policy quidelines and procedures.

(a) Each prosecutor's office shall develop a statement of
(i) general policies to guide the exercise of
prosecutorial discretion, and
(ii) procedures of the office
The objectives of these policies as to discretion and procedures
shall ke to achieve a fair, efficient and effective enforcement:

of the criminal law.



(b) In the interest of continuity and clarity, such
statement of policies and procedures shall be maintained in

a handbook of internal policies of the office.

Reference: Standard 2.5.

2-2.6. Training programs.

Training programs shall be established within the
prosecutor's office for new personnel and for the continuing
education of his staff, Prosecutors shall participate in

programs of continuing education.

Reference: Standard 2.6.

2=2.7. Relations with the police.

(a) The prosecutor shall provide legal advice to the pdlice
concerning police functions and duties in criminal matters.

(b) The prosecutor shall cooperate with police in providing
the services of his staff to aid in training police in the

performance of their function in accordance with the law.

Reference; Standard 2.7.

Note: For related standards, see The Urban Police Function
7.12, 7.13, 7.14.

2=2.8. Relations with the courts and the bar.

(a) It is unprofessional conduct for a prosecutor



intentionally to misrepresent matters of fact or law to the
court.

(b) In his official contacts with the judge or judges
the prosecutor shall carefully strive to preserve the
apparent and actual relationship which professional traditions
and canons require between judges and advocates.

(c) It is unprofessional conduct for the prosecutor to
engage in unauthorized ex parte discussions with or
submission of material to a judge relating to a particular
case which is or may come before him, except that eviden-
tiary material may be submitted to the judge for his
ingpection in camera, upon notice to defense counsel, when
such inspeéction is authorized by law.

(d) 1In his contacts with other members of the bar, the
prosecutor shall strive to avoid the appearance as well as the
reality of any relationship which would tend to cast doubt

on the independence and integrity of his office.

Reference: Standard 2.8.

Note: ~ See also DR 1-102. For a related standard, see
The Defense Function 1l.1.

2-2,9. Prompt disposition of criminal charges.

(a) A prosecutor shall not intentionally use procedural
devices for delay for which there is no legitimate basis.

(b) The prosecutor shall undertake to dispose of all
criminal charges promptly. The prosecutor shall be punctual

in attendance in court and in the submission of all motions,



briefs, and other papers. He shall emphasize to all witnesses
the importance of punctuality in attendance in court.

(c) It is unprofessional conduct intentionally to
misrepresent facts or otherwise mislead the court in order to

obtain a continuance.

Reference: Standard 2.9.

Note: For related standards, see Speedy Trial 1.3; The
Defense Function 1l.2.

PART IIY., INVESTIGATION FOR PROSECUTION DECISION

2-3.1. Investigative function of prosecutor.

(a) The prosecutor is the chief law enforcement
officer in his jurisdiction, and has an affirmative responsi-
bility to investigate suspected illegal activity when it is
not adequately dealt with by other agencies.

(b) It is unprofessional conduct for a prosecutor
knowingly to use illegal means to obtain evidence or to
employ or instruct or encourage others to use such means.

(¢) A prosecutor shall not discourage or obstruct
communication between prospective witnesses and defense
counsel. It is unprofessional conduct for the prosecutor to
advise any person or cause any person to be advised to
decline to give to the defense information which he has a
right to give.

(d) It is unprofessional conduct for a prosecutor to
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secure the attendance of persons for interviews by use of
any communication which has the appearance or color of a
subpoena o©r similar judicial process unless he is authorized
by law to do so.

(e) It is unprofessional conduct for a prosecutor to
promise not to prosecute for prospective criminal activity,
except where such activity is part of an officially supervised
investigative and enforcement program.

(£) Whenever feasible, the prosecutor shall avoid
interviewing a prospective witness except in the presence
of a third person unless the prosecutor is prepared either to
forego impeachment of the witness by the prosecutor's own
testimony as to what the witness stated in the interview or
to seek leave to withdraw from the case in order to present

his impeaching testimony.

Reference: Standard 3.1.

Note: For related standards, see Discovery and Procedure
Before Trial 2,1, 4.1; The Defense Function 4.1, 4.2.

2-3.2.  Relations with prospective witnesses.

(2) It is unprofessional conduct to compensate a
witness, other than an expert, for giving testimony, but it
is not improper to reimburse an ordinary witness for the
reasonable expenses of attendance upon court, including
transportation and loss of income, provided there is no

attempt to conceal the fact of reimbursement.
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(b) In interviewing a prospective witness it is
proper but not mandatory for the prosecutor or his investi-
gator to caution the witness concerning possible self-incrim-

ination and his possible need for counsel.

Reference: Standard 3.2.

Note: See also DR 7-109(C). For a related standard,
see The Defense Function 4.3.

2=-3,.3. "Relations with expert witnesses.

(a) A prosecutor who engages an expert for an opinion
should respect the independence of the expert and shall not
seek to dictate or influence the formation of the expert's
opinion on the subject. To the extent necessary, the
prosecutor shall explain to the expert his role in the trial
as an impartial expert called to aid the fact-finders and
the manner in which the examination of witnesses is
conducted.

(b) It is unprofessional conduct for a prosecutor to
pay an excessive fee for the purpose of influencing the
expert's testimony or to £ix the amount of the fee contingent

upon the testimony he will give or the result in the case.

Reference: Standard 3.3.

Note: See DR 7-109(C) (3). For a related standard, see
The Defense Function 4.4.

12



2-3.4. Decision to charge.

(a) The decision to institute criminal proceedings is
initially and primarily the resbonsibility of the prosecutor.
(b) The prosecutor shall establish standards and
procedures for evaluating complaints to determine whether

criminal proceedings should be instituted.

(c¢) No citizen shall complain directly to a judicial
officer or the grand jury, unless the citizen complainant
shall first present his complaint for prior approval to the
prosecutor, and the prosecutor's action or recommendation
thereon shall be communicated to the judicial officer or

grand Jjury.

Reference:  Standard 3.4.

2=-3.5. Relations with grand -Tury.

(a) The prosecutor is legal adviser to the grand Jjury.
He may appropriately explain the law and express his opinion
on the legal significance of the evidence but he shall give
due deference to its status as an independent legal body.

(b) The prosecutor shall not make statements oxr
arguments in an effort to influence grand jury action in a
manner which would be impermissible at trial before a petit
JUrY e

(c) The prosecutor's communications and presentations

to the grand jury shall be on the record.



Reference: Standard 3.3.

2-3.6. OQuality and scope of evidence before grand -jury.

(a) The prosecutor shall present to the grand jury
only ervidence which he believes would be admissible at
trial. However, in appropriate cases the prosecutor may
present witnesses to summarize admissible evidence availab%e
to him which he believes he will be able to present at trial.

(b) The prosecutor shall disclose to the grand jury
any evidence which he knows will tend to negate guilt.

(c¢) The prosecutor shall recommend that the grand jury
not indict if he believes the evidence presented does not
warrant an indictment under governing law.

(d) If the prosecutor believes that a witness is a
potential defendant he shall not seek to compel his testimony
before the grand jury without informing him that he may be
charged and that he should seek independent legal advice
concerning his rights.

{e) The prosecutor shall not compel the appearance of
a witness before the grand jury whose activities are the
subject of the inquiry if the witness states in advance that
if called he will exercise his constitutional privilege not
to testify, unless the prosecutor intends to seek a grant of

immunity according to law.
Reference: Standaxd 3.6.
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2-3.7. Quality and scope of evidence for informations.

When authorized by law to charge by information the
prosecutor's decisions shall be governed by the principles

embodied in Rule 2~3.6.

Reference: Standard 3.7.

2-3.8. Discretion as toc non-criminal disposition.

(2) The prosecutor shall explore the availability of
non-criminal disposition, including programs of rehabilitation,
formal or informal, in deciding whether to press criminal
charges; especially in the case of a first offender, the
nature of the offense may warrant non-criminal disposition.

(b) Prosecutors shall be familiar with the resources
of social agencies which can assist in the evaluation of

cases for diversion from the criminal process.

Reference: Standard 3.8.

2-3.9. Discretion in the charging decision.

(a) It is unprofessional conduct for a prosecutor to
institute or cause to be instituted criminal charges when
he knows that the charges are not supported by prbbable
cause.

(b) The prosecutor is not obliged to present all
charges which the evidence might support. The prosecutor

may in some circumstances and for good cause consistent with
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the public interest decline to prosecute, notwithstanding
that evidence may exist which would support a conviction.
Illustrative of the factors which the prosecutor may
properly consider in exercising his discretion are:
(i) the prosecutor's reasonable'doubt that the
accused is in fact guilty:
(ii) the extent of the harm caused by the offense;
(iii) the disproportion of the authorized punishment in
relation to the particular offense or the offender;
(iv) possible improper motives of a complainant;
(v) reluctance of the victim to testify;

(vi) cooperation of the accused in the apprehension or

(vii) availability and likelihood cf prosecution by
another jurisdiction.

(¢) In making the decision to prosecute, the prosecutor
shall give no weight to the personal or political advantages
or disadvantages which might be involved or toc a desire to
enhance his record of convictions.

(d) In cases which involve a serious threat to the
community, the prosecutor shall not be deterred from
prosecution by the fact that in his jurisdiction juries have
tended to acquit persons accused of the particular kind of
criminal act in question.

(e) The prosecutor shall not bring or seek charges
greater in number or degree than he can reasonably support

with evidence at trial.
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Reference: Standard 3.9.

Note: For related standards, see Pleas of Guilty
1.8(a) (iii) and 1.8(a) (v); also DR 7-103(A).

2=-3,10. Role in first appearances and preliminary hearing.

(a) If the prosecutor is present at the first appearance
of the accused before a judicial officer, he shall cooperate
in obtaining counsel for the accused and in making arrangements
for release under bond or other authorized pre-trial release.

(b) 'The prosecutor shall not encourage an uncounselled
accused to waive preliminary hearing.

(c¢) The prosecutor shall not seek a continuance
solely for the purpose of mooting the preliminary hearing by
securing an indictment.

(d) Except for good cause, the prosecutor shall not
gseek delay in the preliminary hearing after an arrest has
been made if the accused is in custody.

(e} The prosecutor shall be present at a preliminary

hearing where such hearing is required by law.

Reference: Standard 3.10.

Note: For related standards, see Providing Defense
Services 1.1, 5.1; Pre-trial Release 1.1, 1.2, 4.1-5 and 5.3.

2-3.11.  Disclosure of evidence by the prosecutor.

(a) It is unprofessional conduct for a prosecutor to
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fail to make timely disclosure to the defense of the existence
of evidence, known to him, supporting the innocence of the
defendant. He shall disclose evidence which would tend to
negate the guilt of the accused or mitigate the degree of
the offense or reduce the punishment at the earliest
feasible opportunity.

(b) The prosecutor shall comply with discovery
procedures under the applicable law.

(c¢) It is unprofessional conduct for a prosecutor
intentionally to avoid pursuit of evidence because he
believes it will damage the prosecution's case or aid the

accused.

Reference: Standard 3.11.

Note: For related standards, see Discovery and Procedure
Before Trial 1.4(b), 2.2(c) and 2.3; The Defense Function
4.5; Sentencing Alternatives and Procedures 5.3, Also see
DR 7-103(B).

PART IV. PLEA DISCUSSION

2-4,1. Availability for plea discussions.

(a) The prosecutor shall make known a general policy
of willingness to consult with deféhse counsel concerning
disposition of charges by plea.

(b) It is unprofessional conduct for a prosecutor to
engage in plea discussions directly with an accused who is
represented by counsel, except with counsel's approval. If

the accused refuses to be represented by counsel,
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the prosecutor may properly discuss disposition of the
charges directly with the accused in such cases; the
prosecutor should, if feasible, request that a lawyer be
designated by the court or some appropriate central agency,
such as a legal aid or defender office or bar association,
to be present at such discussions.

(c) It is unprofessional conduct for a prosecutor
knowingly to make false statements or representatiomns in
the course of plea discussions with defense counsel or the

accused.

Reference: Standard 4.1.

Note: For related standards, see Pleas of Guilty 2.1,
3.1{(a); Providing Defense Services 7.2 and 7.3; Discovery
and Procedure Before Trial 1.3, 1l.4; The Defense Function
6.1, 6.2; The Function of the Trial Judge 4.1, See also
DR 7=104{A) {2).

2-4.2. Plea disposition when accused maintains innocence.

A prosecutor may not properly participate in a dispo-
sition by plea of guilty if he is aware that the accused persists
in denying guilt or the factual basis for the plea, without

disclosure to the court.

Reference: Standard 4.2.

Note: For a related standard, see The Defense Function 5.3.

2-4.3, Fulfillment of plea discussions.

(a) It is unprofessional conduct for a prosecutor to
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make any promise of commitment concerning the sentence which
will be imposed or concerning a suspension of sentence: he
may properly advise the defense what position he will take
concerning disposition.

(b) A prosecutor shall not imply a greater power to
influence the disposition of a case than he possesses.

(c) If the prosecutor finds he is unable to fulfill an
understanding previously agreed upon in plea discussions, he
shall give notice promptly to the defendant and cooperate
in securing leave of the court for the defendant to withdraw
any plea and take other steps appropriate to restore the
defendant to the position he was in before the understanding

was reached or plea made.

Reference: Standard 4.3.

Note: For related standards, see Pleas of Guilty 1.5,
2.1, 3.1; Discovery and Procedure Before Trial 1.3, 1l.4;
The Defense Function 6.1, 6.2; The Function of the Trial
Judge 4.1. See also Santobello v. New York, 404 U.S. 257
(1971).

2-4.4. Record of reasons for nolle prosequi disposition.

Whenever felony criminal charges are dismissed by way
of nolle prosequi the prosecutor shall make a record of the

reasons for the action.

Reference: Standard 4.4.
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PART V. -THE TRIAL

2-5.1. The calendar.

The prosecutor shall file periodic reports, at such
intervals as the court may prescribe by rule, setting forth the
reasons for delay as to each case for which he has not requested
trial within [time prescribed by statute or court rule] following
charging. He shall also advise the court of facts relevant

in determining the order of cases on the calendar.

Reference: Standard 5.1.

Note: For related standards, see Pretrial Release 5.9;
Speedy Trial 1.2; The Function of the Trial Judge 3.2, 3.8.

2.5.2. Courtroom decorum,

(a) The prosecutor shall support the authority of the
court and the dignity of the trial courtroom by strict
adherence to the rules of decorum and by manifesting an
attitude of professional respect toward the judge, opposing
.counsel, witnesses, defendants, Jjurors and others in the
courtroom.

(b) When court is in session the prosecutor shall
address the court, not opposing counsel, on all matters
relating to the case.

(c) It is unprofessional conduct for a prosecutor to
engage in behavior or tactics purposefully calculated to

irritate or annoy the court or opposing counsel.
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(d) A prosecutor shall comply promptly with all orders
and directives of the court, but he has a duty to have the
record reflect adverse rulings or judicial conduct which he
considers prejudicial. He has a right to make respectful requests
for reconsideration of adverse rulings.

(e) A prosecutor shall be punctual in all court appearances.

Reference: Standard 5.2.

Note: The Standard also requires that prosecutors take
leadership, with cooperation of the courts and the bar, in
developing a code of deccrum and professional etiquette for
courtroom conduct. For related standards, see The Defense
Function 7.1; The Function of the Trial Judge 5.7.

2=-5.3. Selection of -qjurors.

(2) The prosecutor shall prepare prior to trial for the
selection of the jury and the exercise of challenges for cause
and peremptory challenges;

(b) Where it appears necessary to conduct a pre-trial
investigation of the background of jurors the prosecutor
shall restrict the investigation to methods which will not
harass or unduly embarrass potential jurors or invade their
privacy and, if possible, shall restrict the investigation
to records and sources of information already in existence.

(c¢) If the prosecutor is permitted personally to question
jurors on voir dire, the opportunity to examine jurors shall
be used solely to obtain information for the intelligent
exercise of challenges. A prosecutor shall not intentionally

use the voir dire to present factual matter which he knows will
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not be admissible at trial or to argue his case to the jury.

Reference: Standard 5.3.

Note: For related standards, see Discovery and Procedure
Before Trial 5.4; Fair Trial and Free Press 3.2, 3.4; The
Defense Function 7.2; The Function of the Trial uJvudge 5.1;
Trial by Jury, Part II.

2-5.4. Relations with Fjury.

(a) It is unprofessional conduct for the prosecutor
to communicate privately with persons summoned for jury duty
or impaneled as jurgrs concerning the case prior to or during
the trial. The prosecutor shall avoid the reality or appearance
of any such imprope¥ canmunications.

(b) The prosecutor shall treat jurors with deference and
respect, avoidips *the reality or appearance of currying favor
by a show of undue solicitude for their comfort or convenience,

(c) Afte£ verdict, the prosecutor shall not make comments
to or ask questions of a juror for the purpose of harassing or
embarrassing the juror in any way which will tend to influence

judgment in future jury service.

Reference: Standard 5.4,

Note: For a related standard, see The Defense Function
7.3. See also DR 7-108.

2-5.5. Opening statement.,

In his opening statement the prosecutor shall confine his
remarks to evidence he intends to offer which he believes in

good faith will be available and admissible and a brief state-
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ment of the issues in the case. It is unprofessional conduct
to allude to any evidence unless there isg a good faith and
reasonable basis for believing that such evidence will be

tendered and admitted in eviderce.

Reference: Standard 5.5.

Note: For a related standard, see The Defense Function 7.4.

2-5.6. Presentation of evidence.

(a) It is unprofessional conduct for a prosecutcr
knowingly to offer false evidence, whether by documents,
tangible evidence, or the testimony of witnesses, or to fail
to seek withdrawal thereof upon discovery of its falsity.

(b) It is unprofessional conduct for a prosecutor
knowingly and for the purpose of bringing inadmissible matter
tc the attention of the judge or jury to offer inadmissible
evidence, ask legally objectionable questions, or make other
impermissible comments or arguments in the presence of the
judge or jury.

(¢) It is unprofessional conduct for a prosecutor to
permit any tangible evidence to be displayed in the view of
the judge or Jjury which would tend to prejudice fair consideration
by the judge or jury until such time as a good faith tender of
such evidence is made.

(d) It is unprofessional conduct to tcnder tangible
evidence in the view of the judge or jury if it would tend

to prejudice fair consideration by the judge or jury unless
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there is a reasonable basis for its admission in evidence. When
there is any doubt about the admissibility of such evidence it

shall be by an offexr of proof and a ruling obtained.

Reference: gtandard 5.6.

Note: Fecr a related standard, see The Defense Function
7.3. See also DR 7-106(C).

2=5.7. Examination of witnesses.

(a) The interrogation of all witnesses shall be conducted
fairly, objectively and with due regard for the dignity and
legitimate privacy of the witness, and without seeking to
intimidate or humiliate the witness unnecessarily. Cross-
examination shall be conducted without violating rules of decorum.

(b) The prosecutor's belief that the witness is telling
the truth does not necessarily preclude appropriate cross-
examination, but may affect the method and scope of cross-
examination. He shall not misuse the power of cross-—examination
or impeachment to discredit or undermine a witness if he knows
the witness is testifying truthfully.

(c) A prosecutor shall not call a witness who he knows
will claim a valid privilege not to testify, for the purpocse
of impressing upon the jury the fact of the claim of privilege.
When so declared by the Code of Professional Responsibility,
such conduct will constitute unprofessional conduct.

(d) It is unprofessional conduct to ask a question which
implies the existence of a factual predicate which the examiner

knows he cannot support by evidence.
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Reference: Standard 5.7.

Note: For related standards, see The Defense Function
7.6; The Function of the Trial Judge 5.4, 5.5; see also
DR 7-102 (A) (8) and 7-106 (C) (7).

2-5.8. Argument to the jurv.

(a) The prosecutor may argue all reasonable inferences
from evidence in the record. It is unprofessional conduct
for the prosecutor intentionally to misstate the evidence or
mislead the jury as to the inferences it may draw.
(b) It is unprofessional conduct for the prosecutor to
express his personal belief or opinion as to the truth or
falsity of any testimony or evidence of the guilt of the defendant.
(¢) The prosecutor shall not use arguments calculated
to inflame the passions or prejudices of the jury.
(d) The prosecutor shall refrain from argument which
would divert the jury from its duty to decide the case on the
evidence, by injecting issues broader than the guilt or innocence
of the accused under the controlling law, or by making

predictions of the consequences of the jury's verdict.

Reference: Standard 5.8.

Note: For related standards, see The Defense Function 7.8;
The Function of the Trial Judge 5.10.

2=5.9. Facts outside the record.

It is unprofessional conduct for the prosecutor

intentionally to refer to or argue on the basis of facts outside
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the record whether at trial or on appeal, unless such facts
are matters of common public knowledge bhased on ordinary human

experience or matters of which the court may take judicial note.

Reference: Standard 5.9.

Note: For related standards, see The Defense Function
7.2, 8.4; The Function of the Trial Judge 5.10.

2-5.10. Comments by prosecutor after verdict.

The prosecutor shall not make public comments critical of

a verdict, whether rendered by judge or jury.

Reference: Standard 5.10.

PART 'IV. SENTENCING

2-6.1l. Role in sentencing.

(a) The prosecutor shall not make the severity of sentences
the index of his effectiveness. To the extent that he becomes
involved in the sentencing process, he shall seek to assure
that a fair and informed judgment is made on the sentence and
to avoid unfair sentence disparities.

(b) Where sentence is fixed by judge without jury parti-
cipation, the prosecutor ordinarily shall not make any specific
recommendation as to the appropriate sentence, unless his
recommendation is requested by the court or he has agreed to

make a recommendation as the result of plea discussions.
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(c) Where sentence is fixed by the jury, the prosecutor
shall present evidence on the issue within the limits
permitted in the jurisdiction, but he shall avoid introducing
evidence bearing on sentence which will prejudice the jury's

determination of the issue of guilt.

Reference: Standard 6.1.

Note: ABA Standards, Sentencing Alternatives and
Procedures 1.l recommends that the sentencing power be
vested in the judge rather than the jury. For related
standards, see Sentencing Alternatives and Procedures 5.3;
Trial by Jury 4,.,4.

2-6.2. Information relevant to sentencing.

(2) The prosecutor shall assist the court in basing
its sentence on complete and accurate information for use
in the presentence report. He shall disclose to the court
any information in his files relevant to the sentence. If
incompleteness or inaccurateness in the presentence report
comes to his attention, he shall take steps to present the
compiete and correct information to the court and to the
defense c¢punsel,

(b} The prosecutor shall disclose to the defense and
to the court at or prior to the sentencing proceeding all
information in his files which is relevant to the sentencing

issue.

Reference: Standard 6.2.

Note: For further consideration of the role of the
prosecutor in the sentencing process, see ABA Standards,
Sentencing Alternn .ives and Procedures 5.3 (b), (c) and (d);
also The Defense Fiaction 8.1.

28



Title 3

THE DEFENSE FUNCTION
PRELIMINARY COMMENT

The ABA Standards Relating to the Defense Function (1971)

like their counterparts in The Prosecution Function, are standards

of professional conduct and responsibility rather than guidelines
for procedure in criminal cases. Hence their usefulness as bases
for court rules or legislative enactments may be limited. The
drafts in this Title attempt to express the content of the standards
in rule form in order to facilitate their utilization to the extent

that state drafting agencies deem proper.*

Part I. GENERAL STANDARDS

3-1.1 The role of defense counsel.

(a) It is the duty of the lawyer for the accused to serve the
accused as counselor and advocate, with courage, devotion, to the
utmost of his learning and ability, and according to law.

(b) + The defense lawyer is subject to the standards of
conduct stated in statutes, rules, decisiocons of courts, and
codes, canons or other standards of professional conduct.

He has no duty to execute any directive of the accused which

*NOTE: = The Conference of California Judges Criminal Justice Standards Review Committee
has drafted "Model Rules of Court Based Upon the ABA Standards for Criminal Justice,
the Prosecution and Defense Functions," with text derived from Pattern Rules of Court
and Code Provisions. Formal adoption is expected in mid-1976.

Also, the Supreme Judicial Court for the Commonwealth of Massachusetts is expected to
rule favorably in mid-1976 on a joint petition by the Boston and Massachusetts Bar
Associations; to add to General Rule 3:22 certain additional disciplinary rules
involving standards relative to the prosecution and defense functions.
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does not comport with law or such standards; he is the
professional representative of the accused and not his
alter ego.

(c) It is unprofessional conduct for a defense lawyer
intentionally to misrepresent matters of fact of law to the
court.

(d) It is the duty of every lawyer to know the standards
of professional conduct as defined in codes and canons of the
legal profession and in these rules, to the end that his
performance will at all times be guided by appropriate
standards. The functions and duties of defense counsel are
governed by such standards whether he is assigned or
privately retained.

(e) In these rules the term "unprofessional conduct"
denotes conduct which is or should be made subject to
disciplinary sanctions. Where a rule uses other terms, it
is intended as a guide to honorable professional conduct and
performance. These rules are not intended to provide
criteria for the judicial evaluation of the effectiveness of
counsel to determine the validity of convictions; they may
or may not be relevant in such judicial evaluation depending
upon all the circumstances.

Reference: ABA Standards, The Defense Function, (1971)
(hereafter cited in this Title as Standard) 1.1.

Note: For related standards, see Providing Defense
Services 1.4; The Prosecution Function 1.1, 2.8. See also
ABA Code of Professional Responsibility, 1969, Disciplinary
Rules (hereafter cited as DR) 1-102,
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3-1.2. Delays: Punctuality.

(a) Defense counsel shall avoid unnecessary delay in
the disposition of cases. He shall be punctual in attendance
upon court and in the submission of motions, briefs and
other papers. He shall emphasize to‘his client and all
witnesses the importance of punctuality in attendance in
court.

(b) It is unprofessional conduct for defense counsel
intentionally to misrepresent facts or otherwise mislead the
court in order to obtain a continuance.

(c) Defense counsel shall not intentionally use procedural
devices for delay for which there is no legitimate basis.

(d) A lawyer shall not accept more employment than he
can discharge within the spirit of the consitutional mandate
for speedy trial and the limits of his capacity to give each
client effective representation. It is unprofessional
conduct to accept employment for the purpose of delaying

trial.

Reference: Standard 1.2.

Note: For related standards, see Speedy Trial 1.3;
The Prosecution Function 2.9.

3-1.3. Public statements

(a) The lawyer representing an accused shall avoid
personal publicity connected with the case before trial,

during trial and thereafter.
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(b) The lawyer shall avoid public statements which
impinge on the right of the accused to have a fair trial.
When so provided by the Code of Professional Responsibility,
violation of this rule shall constitute unprofessional

conduct.

Reference: Standard 1.3.

Note: The Standard requires that defense counsel
observe ABA Standards, Fair Trial and Free Press, Approved
Draft, 1968. For a related standard, see The Prosecution
Function 1.3.

3-1.4. Advisory council on professional conduct.

(a) There is hereby created an advisory council on
professional conduct, which shall consist of [twelve members,
six of whom shall be appointed by the Chief Justice of the
State Supreme Court and six of whom shall be elected by the
executive committee of the state bar association]. The
cuunéil shall provide prompt and confidential guidance to
lawyers seeking assistance in the application of standards
of professional conduct in criminal cases.

(b) Communications between a lawyer and the advisory
council on professional conduct shall have the same privilege
for protection of the client's confidences as exist between
lawyer and client. No council member shall reveal any
disclosure of the client except (i) if the client challenges
the effectiveness of the lawyer's conduct of the case and
the lawyer relies on the guidance received from the council;
and (ii) if the lawyer's conduct is called into question in

an authoritative disciplinary inquiry or proceeding.
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Reference: Standard l.4.

Note: The Standard does not prescribe the structure or
membership of the Advisory Council. The bracketed material
is a suggestion of the draftsman. The details of organization
are to be determined within the jurisdiction.

3-1,5. Trial lawver's duty to administration of criminal

justice.

(a) All gualified trial lawyers shall stand ready to
undertake the defense of an accused regardless of public
hostility toward the accused or personal distaste for the
offense charged or the person of the defendant.

(b) Qualified trial lawyers shall not assert or announce
a general unwillingness to appear to criminal cases; law firms
shall encourage partners and associates to appear in criminal

cases.

Reference: Standard 1.5.

3=-1.6. Client interests paramount.

Whether privately engaged, judicially appointed ox
serving as part of a legal aid system, the duties of a
lawyer to his client are to represent his legitimate interests,
and considerations of personal and professional advantage

should not influence his advice or performance.

Reference: Standard 1.6.

Note: - For a related standard, see Providing Defense
Services 1l.4.
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PART II. ACCESS TO COUNSEL

3-2.1. Communication.

Every accused person shall have the right to prompt
and effective communication with counsel. Reasonable access
to a telephone or other communication facilities shall be

provided for that purpose to persons in custody.

Reference: Standard 2.1.

Note: For related standards, see Providing Defense
Services 5.1, 7.1.

3-2,2. Referral service for criminal cases.

Lists of lawyers who are willing and qualified to
undertake the defense of criminal cases, together with
essential information as to how to contact such lawyers,
shall be posted in jails and police stations in such places

as are likely to come to the attention of accused persons.

Reference: Standard 2.2.

Note: See also Providing Defense Services 5.1,
Commentary at 46.

3=2.3. Prohibited referrals.

(a) No law enforcement officer, bondsman, court
employee or other such person subject to these rules shall refer

an accused person to any particular lawyer, and, if asked to
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suggest the name of an attorney, such officer or employee
shall direct the accused person to the lawyer referral
service or the local bar association.

(b) It is unprofessional conduct for a lawyer to
accept referrals by agreement or as a regular practice from

law enforcement officers, bondsmen or court personnel.

Reference: Standard 2.3.

Note: See also DR 2-103(B), 5-107(B).

3-2.4. Recommendation of professional emplovment.

A lawyer shall comply with the requirements of the Code
of Professional Responsibility regarding recommendation of

professional employment.

Reference: Standard 2.4.

Note: See DR 2-103.

PART III. LAWYER-CLIENT RELATIONSHIP

3-3.1. Establishment of relationship.

(a) Defense counsel shall seek to establish a
relationship of trust and confidence with the accused. The
lawyer shall explain the necessity of full disclosure of all
facts known to the client for an effective defense, and he
shall explain the obligation of confidentiality which makes

privileged the accused's disclosures relating to the case.
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(b) As the conduct of the defense of a criminal case
requires trained professional skill and judgment, the
technical and professional decisions must rest with the
lawyer without impinging on the right of the accused to
make the ultimate decisions on certain specified matters,
delineated in Rule 3-5.2.

(c) To insure the privacy essential for confidential
communication between lawyer and client, adequate facilities
shall be available for private discussions between counsel
and accused in jails, prisons, court houses and other
places where accused persons must confer with counsel.

(d) Personnel of jails, prisons and custodial
institutions shall not examine or otherwise interfere with
any communication or correspondence between a client and his
lawyer relating to legal action arising out of charges or

incarceration.

Reference: Standard 3.1.

3=3.2. Interviewing the client.

(a) As soon as practicable the lawyer shall seek to
determine all relevant facts known to the accused. In so
doing, the lawyer shall probe for all legally relevant
information without seeking to influence the direction of
the c¢lient's responses.

(b) It is unprofessional conduct for the lawyer to

instruct the client or to intimate to him in any way that he
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should not be candid in revealing facts so as to afford the
lawyer free rein to take action which would be precluded by

the lawyer's knowing of such facts.

Reference: Standard 3.2.

3-3.3. Fees.

(a) In determining the amount of the fee in a criminal
case it is proper to consider the time and effort required,
the responsibility assumed by counsel, the novelty and
difficulty of the questions involved, the skill requisite to
proper representation, the likelihood that other employment
will be precluded, the fee customarily charged in the locality
for similar services, the gravity of the charge, the experience,
reputation and ability of the lawyer and the capacity of the
client to pay the fee.

(b) It is unprofessional conduct for a lawyer to imply
that compensation of the lawyer is for anything other than
professional services rendered by him or by others for him.

(c) It is unprofessional conduct for a lawyer to enter
into an agreement for, charge or collect an illegal or
clearly excessive fee.

(d) It is unprofessional conduct for a lawyer to
divide his fee with a non-lawyer, except as permitted by the
Code of Professional Responsibility. He may share a fee with
another lawyer only on the basis of their respective

services and responsibility in the case, in accordance with
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the Code of Professional Responsibility.
(e) It is unprofessional conduct for a lawyer to enter
into an arrangement for, charge, or collect a contingent

fee for representing a defendant in a criminal case.

Reference: Standard 3.3.

Note: See DR 2-106(a) and (C), 2-107, 3-102(A7).

3-3.4. Obtaining publication rights from the accused.

It is unprofessional conduct for a lawyer, prior to
conclusion of all aspects of the matter giving rise to his
employment, to enter into any agreement or understanding
with a client or a prospective client by which he acquires an
interest in publication rights with respect to the subject

matter of his employment or proposed employment.

Reference: Standard 3.4.

Note: See also DR 5-104(B).

3~3.5. Conflict of interest.

(a) At the earliest feasible opportunity defense
counsel shall disclose to the defendant any interest in or
connection with the case or any other matter that might be
relevant to the defendant's selection of a lawyer to represent
him.

(b) Except for preliminary matters such as initial
hearings or applications for bail, a lawyer, or lawyers who

are associated in practice, shall not undertake to defend
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more than one defendant in the same criminal case if the duty
to one of the defendants may conflict with the duty to
another. A lawyer shall decline to act for more than one

of several co-defendants except in unusual situations when,
after careful investigation, it is clear that no conflict is
likely to develop and when the several defendants give an
informed consent to such multiple representation. When so
provided in the Code of Professional Responsibility,
accepting or coatinuing employment by more than one
defendant in the same criminal case will constitute unpro-
fessional conduct.

(c¢) In accepting payment of fees by one person for
the defense of another, a lawyer shall be careful to
determine that he will not be confronted with a conflict
of loyalty since his entire loyalty is due the accused. It
is unprofessional conduct for the lawyer to accept such
compensation except with the consent of the accused after
full disclosure. It is unprofessional conduct for a lawyer
to permit a person who recommends, employs, or pays him to
render legal services for another to direct or regulate his
professional judgment in rendering such legal services.

(d) It is unprofessional conduct for a lawyer to
defend a criminal case in which the lawyer's partner or

other professional associate is or has been the prosecutor.

Reference: Standard 3.5.

Note: For related standards, see Providing Defense
Services 2.1; The Function of the Trial Judge 3.4; The
Prosecution Function 1.2. See also DR 5-105, 5~107(aA) and
(B), 6-106.
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3~-3.6. Prompt action to protect the accused.

(a) The lawyer shall inform the accused of his rights
forthwith and take all necessary action to protect such
r ights. He shall consider all procedural steps which in
good faith may be taken, including, but not limited to,
seeking pre-trial release of the accused, obtaining psychi-
atric examination of the accused when a need appears, moving
for a change of venue or continuance, moving to suppress
illegally obtained evidence, moving for severance from
jointly charged defendants, or seeking dismissal of the
charges.

(b) A lawyer shall not act as surety on a bail bond

either for the accused or others.

Reference: Standard 3.6.

Note: For related standards, see Pre-=trial Release 1.1,

5.4.

3-3.7. Advice and service on anticipated unlawful conduct.

(a) It is a lawyer's duty to advise his client to
comply with the law but he may advise concerning the meaning,
scope and validity of a law.

(b) It is unprofessional conduct for a lawyer to
counsel his client in or knowingly assist his client to
engage in conduct which the lawyer knows to be illegal or
fraudulent.

(c) It is unprofessional conduct for a lawyer to agree

in advance of the commission of a crime that he will serve
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as counsel for the defendant, except as part of a bona fide
effort to determine the wvalidity, scope, meaning or
application of the law, or where the defense is incident to
a general retainer for legal services to a person or
enterprise engaged in legitimate activity.

(d) Except as provided in Rule 3-7.7, a lawyer may
reveal the expressed intention of his client to commit a
crime and information necessary to prevent the crime; and
he must do so if the contemplated crime is one which would
seriously endanger the life or safety of any person or
corrupt the processes of the courts and the lawyer believes

such action on his part is necessary to prevent it.

Reference: Standard 3.7.

Note: See DR 1-102, 2-110(C) (1) (b), 4-101(C) (3), 7-102.

3-3.8. Duty to keep client informed.

A lawyer shall keep his client informed of the
developments in the case and the progress of preparing the

defense.

Reference: Standard 3.8.

3-3,9. Obligations to client and duty to court.

Once a lawyer has undertaken the representation of an
accused his duties and obligations are the same whether he

is privately retained, appointed by the court, or serving in
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a legal aid or defender system.

Reference: Standard 3.9.

Note: For a related standard, see Providing Defense
Services l1l.4.

PART IV. INVESTIGATION AND PREPARATION

3-4.1., Duty to investigate.

It is the duty of the lawyer to conduct a prompt
investigation of the circumstances of the case and explore
all avenues leading to facts relevant to guilt and degree
of guilt or penalty. The investigation shall include
efforts to secure information in the possession of the
prosecution and law enforcement authoritieg. The duty to
investigate exists regardless of the accused's admissions or
statements to the lawyer of facts constituting guilt or his

stated desire to plead guilty.

Reference: Standard 4.1.

Note: For a related standard, see The Prosecution
Function 3.1.

3-4.2. Tllegal investigation.

It is unprofessional conduct for a lawyer knowingly to
use illegal means to obtain evidence or information or to

employ, instruct or encourage others to do so.

Reference: Standard 4.2.
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Note: For a related standard, see The Prosecution
Function 3.1.

3-4.3, Relations with prospective witnesses,

(a) It is unprofessional conduct to compensate a
witness, other than an expert, for giving testimony, but it
is not improper to reimburse a witness for the reasonable
expenses of attendance upon court, including transportation
and loss of income, provided there is no attempt to conceal
the fact of reimbursement.

(b) In interviewing a prospective witness it is ~roper
but not mandatory for the lawyer or his investigator to
caution the witness concerning possible self-incrimination and
his need for counsel.

(¢) A lawyer shall not discourage or obstruct communi-
cation between prospective witnesses and the prosecutor. It
is unprofessional conduct to advise any person, other than
a clien*t, or cause such person to be advised to decline ts
give information to the prosecutor or counsel for co-defen-
dants information which he has a right to give.

(d) Unless the lawyer for the accused is prepared to
forego either impeachment of a witness by the lawyer's own
testimony as toc what the witness stated in an interview or to
seek leave to withdraw from the case in order to present his
impeaching testimony, the lawyer should avoid interviewing a

prospective witness except in the presence of a third person.
Reference: Standard 4.3.
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Note: For related standards, see Discovery and
Procedure Before Trial 3.3, 4.1; The Prosecution Function
3.1, 3.2, See also DR 7-109(C), 5-102.

3~4.4. Relationg with expert witnesses.

(a) A lawyer‘who engages an expert for an opinion shall
respect the independence of the expert and shall not seek to
dictate or influence the formation of the expert's opinion
on the subject. The lawyer shall inform the expert of his
role in the trial as an impartial witness called to aid the
factfinders and of the manner in which the examination of
witnesses is conducted.

(b) It is unprofedsional conduct for a lawyer to pay
an excessive fee for the purpose of influencing the expert's
testimony or to fix the amount of the fee contingent upon

the testimony he will give or the result in the case.

Reference: Standard 4.4.

Note: For a related standard see The Prosecution
Function 3.,3. See also DR 7-1009.

3-4.5, Compliance with discovery procedure.

The lawyer shall comply with the discovery procedures

provided by law.

Reference: Standard 4.5,

Note: TFor related standards, see Discovery and Procedure
Before Trial 1.4, Parts III, IV; The Prosecution Function 3.11.
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PART V. CONTROL AND DIRECTION OF LITIGATION

3-5.1. Advising the defendant.

(a) After informing himself on the facts and the law,
the lawyer shall advise the accused with complete candor
concerning all aspects of the case, including his frank
estimate of the probable outcome.

(b) It is unprofessional conduct for a lawyer
intentionally to understate or overstate the risks, hazards
or prospects of the case to exert undue influence on the
accused's decision as to his plea.

(c¢) The lawyer shall caution his client to avoid
communication about the case with witnesses, except with the
approval of the lawyer, to avoid any contact with jurors or
prospective jurors, and to avoid either the reality or the

appearance of any other improper activity.

Reference: Standard 5.1.

Note: For related standards, see Pleas of Guilty 1.3,

3.2.

3-5.2. Control and direction of the case.

(a) The accused person shall make the following
decisions after full consultation with counsel: (i) what
plea to enter; (ii) whether to waive jury trial; (iii)

whether to testify in his own behalf.
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(b) Decisions as to what witnesses to call, whether
and how to conduct cross—examination, what jurors to accept
or strike, what trial motions should be made, and all other
strategic and tactical decisions shall be made by the
lawyer after consultation with his client.

(c) If a disagreement on significant matters of tactics
or strategy arises between the lawyer and his client, the
lawyer shall make a record of the circumstances, his advice
and reasons, and the conclusion reached. The record shall
be made in a manner which protects the confidentiality of

the lawyer~client relation.

Reference: Standard 5.2.

Note: For related standards, see Pleas of Guilty 1.3,
3.1, 3.2; Function of the Trial Judge 4.3; Trial by Jury
1.2' ll3.

3=-5.3. Guilty plea when accused denies guilt.

If the accused discloses to the lawyer facts which
negate guilt and the lawyer's investigation does not reveal
a conflict with the facts disclosed but the accused persists
in entering a plea of guilty, the lawyer may not properly
participate in presenting a guilty plea, without disclosure

o the court.

Reference: Standard 5.3.

Note: For a related standard, see The Prosecution
Function 4.2.
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PART VI, DISPOSITION WITHOUT TRIAL

3-6.,1. Duty to explore disposition without trial.

(a) Whenever the nature and circumstances of the case
permit, the lawyer for the accused shall explore the
possibility of an early diversion of the case from the
criminal process through the use of other community agencies.

(b) When the lawyer concludes, on the basis of full
investigation and study, that under controlling law and the
evidence a conviction is probable, he shall so advise the
accused and seek his consent to engage in plea discussions
with the prosecutor, if such appears desirable,

(¢) Oxrdinarily the lawyer shall secure his client's
consent before engaging in plea discussions with the

prosecutor.

Reference: Standard 6.1.

Note: For related standards, see Discovery and
Procedure Before Trial 1.3, l.4; Pleas of Guilty 3.1; The
Function of the Trial Judge 4.1; The Prosecution Function 4.1.

3~-6.2. Conduct of discussions.

(a) In conducting discussions with the prosecutor the
lawyer shall keep the accused advised of developments at all
times and all proposals made by the prosecutor shall be
communicated promptly to the accused.

(b) It is unprofessional conduct for a lawyer knowingly

to make false statements concerning the evidence in the
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course of plea discussions with the prosecutor.

(c) It is unprofessional conduct for a lawyer to seek
or accept concessions favorable to one client by any
agreement which is detrimental to the legitimate interests

of any other client.

Reference: Standard 6.2.

Note: For related standards, see Discovery and
Procedure Before Trial 1.3, 1.4; Pleas of Guilty 3.1; The
Function of the Trial Judge 4.1; The Prosecution Function
4,1, 4.3, See also DR 5-106.

PART VII. TRIAL

3~7.1l., Courtroom decorum.

(a) The lawyer is an officer of the court. He shall
support the authority of the ccurt and the dignity of the
trial courtroom by strict adherence to the rules of
decorum and by manifesting an attitude of precfessional
respect toward the judge, opposing counsel, witnesses and
jurors.

(b) = When court is in session defense counsel shall
address the court and should not address the prosecutor
directly on any matter relating to the case.

(¢) It is unprofessional conduct for a lawyer to
engage in behavior or tactics purposefully calculated to
irritate or annoy the court or the prosecutor.

(d) The lawyer shall comply promptly with all oxrders

and directives of the court, but he has a duty to have the
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record reflect adverse rulings or judicial conduct which
he considers prejudicial to his client's legitimate interests.
He has a right to make respectful requests for reconsideration

of adverse ruling.

Reference: Standard 7.1.

Note: The Standard enjoins all lawyers to cooperate with
the courts and the organized bar in developing codes of
decorum and professional etiquette. For related standards,
see The Function of the Trial Judge 5.7; The Prosecution
Function 5.3; Trial by Jury, Part III. See also DR 7-106 (C)
(2) (6).

3-7.2. Selection of jurors.

(a) The lawyer shall prepare himself prior to trial to
discharge effectively his function in the selection of the
jury, including the raising of any appropriate issues
concerning the method by which the jury panel was selected
and the exercise of both challenges for cause and peremptory
challenges.

(b) In those cases where it appears necessary to
conduct a pre-trial investigation of the background of
jurors the lawyer shall restrict himself to investigatory
methods which will not harass or unnecessarily embarrass
potential jurors or invade their privacy and whenever possible,
he shall restrict his investigation to records and sources of
information already in existence.

(¢)  If counsel personally questions jurors on voir

dire, the examinations of jurors shall be used solely to

49



obtain information for the intelligent exercise of challenges.
A lawyer shall not purposely use the voir dire to present
factual matter which he knows will not be admissible at

trial or to argue his case to the jury.

Reference: Standard 7.2.

Note: For related standards, see Discovery and Procedure

Before Trial 5.4; Fair Trial and Free Press 3.2, 3.4; The
Function of the Trial Judge 5.1; The Prosecution Function 5.3;
Trial by Jury, Part II.

3=7.3. Relations with jury.

(a) It is unprofessional conduct for the lawyer to
communicate privately with persons summoned for jury duty
or impaneled as jurors concerning the case prior to or
during the trial. The lawyer shall avoid the reality or
appearance of any such improper communications.

(b)  The lawyer shall treat jurors with deference and
respect, avoiding the reality or appearance of currying
favor by a show of undue solicitude for their comfort or
convenience.

(c¢) After verdict, the lawyesr shall not make comments
concerning an adverse verdict or ask questions of a juror
for the purpose of haréssing or embarrassing the jury in
any way which will tend to influence judgment in future
jury service. If the lawyer has reasonable ground to
believe that the verdict may be subject to legal challenge,

he may properly, if no statute or rule prohibits such course,
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communicate with jurors for that limited purpose, upon

notice to opposing counsel and the court.

Reference: Standard 7.3.

Note: For related standards, see The Prosecution
Function 5.4; Trial by Jury 5.7. See also DR 7-108(R).

3-7.4. Opening statement.

In his opening statement a lawyer shall confine his
remarks to a brief statement of the issues in the case and
evidence he intends to offer which he believes in good
faith will be available and admissible. It is unprofessional
conduct to allude to any evidence unless there is a good
faith and reasonable basis for believing such evidence

will be tendered and admitted in evidence.

Reference: Standard 7.4.

Note: For a related standard, see The Prosecution
Function 5.5. See also DR 7-106(C) (1).

3~7.5. Presentation of evidence.

(a) It is unprofessional conduct for a lawyer knowingly
to offer false evidence, whether by documents, tangible
evidence, or the testimony of witnesses, or fail to seek
withdrawal thereof upon'discovery of its falsity.

() It is unprofessional conduct for a lawyer knowingly
and for the purpose of bringing inadmissible matter to the

attention of the judge or jury to offer inadmissible evidence,
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ask legally objectionable questions, or make other impermissible
comments or arguments in the presence of the judge or jury.

(¢) It is unprofessional conduct to permit any
tangible evidence to be displayed in the view of the Jjudge
or Jjury which would tend to prejudice fair consideration of
the case by the judge oxr jury until such time as a good
faith tender of such evidence is made.

(d) It is unprofessional conduct to tender tangible
evidence in the presence of the judge or jury if it would
tend to prejudice fair consideration of the case unless there
is a reasonable basis for its admission in evidence. When
there is any doubt about the admissibility of such evidence
it should be tendered by an offer of proof and a ruling

obtained.

Reference: Standard 7.5.

Note: For a related standard, see The Prosecution
Function 5.6. See also DR 7-=102(2a) (4).

3=7.6, Examination of witnesses.

(a) The interrogation of all witnesses shall be
conducted fairly, objectively and with due regard for the
dignity and legitimate privacy of the witness, and without
seeking to intimidate or humiliate the witness unnecessarily.

(b) A lawyer's belief that the witness is telling the
truth does not preclude appropriate cross-—examination or
impeachment by employing it to discredit or undermine a

witness if he knows the witness is testifying truthfully.
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(c) A lawyer shall not call a witness who he knows
will claim a valid privilege not to testify, for the purpose
of impressing upon the jury the fact of the claim of
privilege,

(d) It is unprofessional conduct to ask a question
which impiies the existence of a factual predicate which the

examiner cannot support by evidence.

Reference: Standard 7.6.

Note: For related standards, see The Function of the
Trial Judge 5.4, 5.5; The Prosecution Function 5.7. See
also DR 7-106.

3-7.7. Testimony by the defendant.

(a)  If the defendant has admitted to his lawyer facts
which establish guilt and the lawyer's independent investi-
gation establishes that the admissions are true but the
defendant insists on his right to trial, the lawyer shall
advise his client against taking the witness stand to
testify falsely.

(b) If, before trial, the defendant insists that he
will take the stand to testify falsely, the lawyer shall
withdraw from the case, 1f that is feasible, seeking leave
of the court if necessary.

(¢) If withdrawzl from the case is not feasible or is
not permitted by the court, or if the situation arises dufing
the trial and the defendant insists upon testifying falsely

in his own behalf, it is unprofessional conduct for the
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lawyer to lend his aid to the perjury or use the perjured
testimony. Before the defendant takes the stand in these
circumstances, the lawyer should make a record of the fact
that the defendant is taking the stand against the advice
of counsel in an appropriate manner without revealing the
fact to the court. The lawyer must confine his examination
to identifying the witness as the defendant and permitting
him to make his statement to the trier or the triers of the
facts; the lawyer may not engage in direct examination of
the defendant as a witness in the conventional manner and
may not later argue the defendant's known false version of
facts to the jury as worthy of belief and he may not recite

or rely upon the false testimony in his closing argument.

Reference: Standard 7.7.

Note: For a related standard, see Providing Defense
Services 5.3. See also DR 7-102(Aa) (4) and (7).

3~-7.8., Argument to the —Fury.

(a) In closing argument to the jury the lawyer may
argue all reasonable inferences from the evidence in the
record. It is unprofessional conduct for a lawyer intentionally
to misstate the evidence or mislead the jury as to the
inferences it may draw.

(b) It is unprofessional conduct for a lawyer to
express his personal belief or opinion in his client's
innocence or his personal belief or opinion in the truth or

falsity of any testimony or evidence, or to attribute the
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crime to another person unless such facts are matters of
common public knowledge based on ordinary human experience

or matters of wiiich the court can take judicial notice.

Reference: Standard 7.9.

Note: For related standards, see Thé Function of the
Trial Judge 5.10; The Prosecution Function 5.9.

3-7.10. Post=trial motions.

The trial lawyer's responsibility includes presenting
appropriate motions, after verdict and before sentence, to

protect the defendant's rights.

Reference: Standard 7.10.

Note: See also Criminal Appeals 2.2, Commentary at
47-48.,

3-8.1. Sentencing.

(a) The lawyer for the accused shall be familiar with
the sentencing alternatives available to the court and shall
in so far as possible, be aware of its practices in exercising
sentencing discretion. The consequences of the various
dispositions available shall be explained fully by the lawyer
to his client.

(b) Defense counsel shall present to the court any
ground which will assist in reaching a proper disposition
favorable to the accused. If a presentence report or
summary is made available‘tb the defense lawyer, he shall

seek to verify the information contained in it and shall be
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prepared to supplement or challenge it if necessary. If
there is no presentence report or if it is not disclosed,

he shall submit to the court and the prosecutor all favorable
information relevant to sentencing and in an appropriate

case be prepared to suggest a program of rehabilitation
based on his exploration of employment, educational and

other opportunities made available by community sexrvices.

(¢) Counsel shall inform the accused of his rights of

allocution, if any, and of the possible dangers of making

a judicial confession in the course of allocution which

might tend to prejudice his appeal.

Reference: Standard 8.1.

Note: For related standards, see Sentencing Alternatives
and Procedures 4.5; The Prosecution Function 6.2.

3-8.2. Appeal.

(a) After conviction, the lawyer shall explain to the
defendant the meaning and consequences of the court's
‘judgment and his right of appeal. The lawyer shall give
the defendant his professional judgment as to whether there
are meritorious grounds for appeal and as to the probable
results of an appeal. He shall also explain to the defendant
the advantages and disadvantages of an appeal. The decision
whether to appeal must be tie defendant's own choice.

(b) The lawyer shall take whatever steps are necessary

to protect the defendant's right of appeal.
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Reference: Standard 8.2.

Note: For a related standard, see Criminal Appeals 2.2,
3.2.

3-8.3. Counsel on appeal.

(a) Trial counsel, whether retained or appointed by
the court, shall conduct the appeal if the defendant elects
to avail himself of that right unless new counsel is
substituted by the defendant or the appropriate court.

(b) Appellate counsel shall not seek to withdraw from
a case solely on the basis of his own determination that the

appeal lacks merit.

Reference: Standard 8.3.

Note:  For related standards, see Appellate Review of
Sentencing 2.2; Criminal Appeals 2.2, 3.2; Providing Defense
Services 5.2, 5.3.

3-8.4. Conduct of appeal.

(a) Appellate counsel shall be diligent in perfecting
the appeal and expediting its prompt submission to the
appellate court.

(b) Appellate counsel shall accurately refer to the
record and the authorities upon which he relies in his
presentation to the court in his brief and on his oral
argument.

(c) It is unprofessional conduct for a lawyer

intentionally to refer to or argue on the basis of facts
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outside the record on appeal, unless such facts are matters
of common public knowledge or matters of which the court may

take judicial notice.

Reference: Standard 8.4.

3-8.5. Post conviction remedies.

After a conviction is affirmed on appeal, appellate
counsel shall determine whether there is any ground for
relief under other post conviction remedies. If there is a
reascnable prospect of a favorable result he should explain
to the defendant the advantages and disadvantages of taking
such action. BAppellate counsel is not obligated to represent
the defendant in a post conviction proceeding unless he has

agreed to do so.

Reference: Standard 8.5,

Note: See Post Conviction Remedies 4.4, Commentary at 67.
For related standards, see Criminal Appeals 3.2; The
Prosecution Function 5.9.

308.6. Challenges to the effectiveness of counsel.

(a) If a lawyer, after investigation, is satisfied
that another lawyer who served in an earlier phase of the
case did not provide effective assistance, he should not
hesitate t¢ seek relief for the defendant on tbat ground.

(b) If a lawyer, after investigation, is satisfied
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that another lawyer who served in an earlier phase of the
case provided effective assistance, he should so advise his
client and he may decline to proceed further.

(e¢) A lawyer whose conduct of a criminal case is drawn
into question is entitled to testify concerning the matters
charged and is not precluded from disclosing the truth
concerning the accusation, even though this involves

revealing matters which were given in confidence.

Reference: Standard 8.6.
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Title 4

PROVIDING DEFENSE SERVICES

PRELIMINARY COMMENT

Implementation of the ABA Standards Relating to

Providing Defense Services (1968) requires a combination of
legislative and administrative action as well as court

rules. The structure and characteristics of the defender
system should be provided by statute. Policies governing

the operation of the agency can most feasibly be determined
on the administrative level. The drafts which follow are
suggested as appropriate to implement those standards which
seem proper subjects for court rule. Draftsmen who are
concerned with the preparation of legislation on this

subject may find it helpful to examine the Model Defense of
Needy Persons Act, prepared by the Conference of Commissioners
on Uniform State Laws and reproduced at Appendix E, pp. 78-85,

ABA Standards Relating to Providing Defense Services {1968).

PART I. SCOPE OF RIGHT TO COUNSEL

4=-1,1. Criminal cases.

The right to counsel shall extend to all criminal

proceedings for offenses punishable by loss of liberty,
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regardlass of their denomination as felonies, misdemeanors
or otherwise.
Reference: ABA Standards Relating to Providing Defense

Services (1968) (hereafter in this Title cited as Standard)
4.1. —

Note: VFor related standards, see Discovery and
Procedure Before Trial 5.3; Pleas of Guilty 1.3; Pre-trial
Release 4.2; The Function of the Trial Judge 3.4. See also
Argersinger v. Hamlin, 407 U.S. 25 (1972).

4-1.2. Collateral proceedings.

The right to counsel shall extend to all proceedings
which are adversary in nature and arise from the initiation
of a criminal action against the accused regardless of the
court in which they occur or the classification of the

proceeding as civil in nature.

Reference: Standard 4.2.

Note: For related standards, see Post Conviction
Remedies 4.4, 5.2; Probation 5.4.

PART II. STAGE OF PROCEEDINGS

4-2.1, Initial provision of counsel; notice.

Counsel shall be provided to the accused as soon as
feasible after he is taken into custody, when he appears
- before a committing magistrate, or when he is formally
charged, whichever occurs earliest. Law enforcement

officers shall notify the official responsible for assigning
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counsel whenever a person is in custody and he requests

counsel or is without counsel.

Reference: Standard 5.1.

Note: For related standards, see Pleas of Guilty 1.3:
Post Conviction Remedies 3.1l; Pre-trial Release 1.4, 4.1,
4.2, 4.3; The Defense Function 2.1.

4-2.2. Duration of representation.

Counsel shall be provided at every stage of the
proceedings, including sentencing, appeal, and post
conviction review. Counsel initially appointed shall
continue to represent the defendant through all stages of
the proceedings unless a new appointment is necessary

because of geographical considerations or other factors.

Reference: Standard 5.2.

Note: For related standards, see Appellate Review of
Sentences 2.2; Criminal Appeals 2.2, 2.3, 3.1, 3.2; Discovery
and Procedure Before Trial 5.33; Pleas of Guilty 1.3: Post
Conviction Remedies 4.4, 5.2; Probation 5.4; The Defense
Function 8.3.

4-2.3. Withdrawal of counsel.

Once appointed, counsel shall not request leave to
withdraw unless compelled to do so because of serious
illness or other incapacity to render competent representation
in the case, or unless contemporaneous or announced future

conduct of the accused is such as to seriously compromise the
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lawyer's professional integrity. If leave to withdraw is
granted, or 1f the defendant for substantial reasons asks
that counsel be replaced, successor counsel shall be
appointed. Counsel shall not seek to withdraw because he
believes that the contentions of his client lack merit,
but shall present for consideration such points as the
client desires to be raised provided he can do so without

compromising professional standards.

Reference: Standard 5.3.

Note: For related standards, see Ap;.-1late Review of
Sentences 2.2; Criminal Appeals 2.2, 3.2; Discovery and
Procedure Before Trial 5.3; Post Conviction Remedies 4.4,
5.2; The Defense Function 7.7, 8.3.

PART ITII. ELIGIBILITY FOR ASSIGNMENT OF COUNSEL

4-3.1, Eligibility.

Counsel shall be provided to any person who is financially
unable to obtain adeguate representation without substantial
hardship to himself or his family. Counsel shall not be
denied to any person merely because his friends or relatives
have resources adequate to retain counsel or because he has

posted or is capable of posting bond.

Reference:  Standard 6.1.

4=3.2. Partial eligibilitvy.

The ability to pay part of the cost of adequate
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régfesentation shall not preclude eligibility to have counsel
provided. The provision of counsel may be conditioned upon

part payment pursuant to an established method of collection.

Reference: ‘Standard 6.2.

4-3.3 Determination of eligibility.

A preliminary and tentative determination of eligibility
shall be made as soon as feasible after a person is taken
into custody. The formal determination of eligibility shall
be made by the judge or an officer of the court selected by
him. A questionnaire shall be used to determine the nature
and extent of the financial resources available for obtaining
representation. If at any subsequent stage of the proceedings
new information concerning eligibility becomes available,
eligibility shall be redetermined.

Reference: Standard 6.3; see published Standards,
Appendix D, pp. 72~77, for Sample Eligibility Questionnaire.

Note: For a related standard, see Pre—~trial Release 4.2.

4-3,4. Reimbursement.

Reimbursement of counsel or the governmental unit
providing counsel shall not be required, except on the ground

of fraud in obtaining the determination of eligibility.
Reference: Standard 6.4.
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PART IV. OFFER AND WAIVER

4-4.1., Explaining the availability of a lawyer.

When a person is taken into custody he shall immediately
be informed of his right to the assistance of a lawyer. At
the earliest opportunity a formal offer of the assistance
of a lawyer shall be made to the person in custody, either
by the lawyer designated to provide such assistance, or by
a judge or magistrate. The offer shall be clearly stated,
and the person in custody shall be informed expressly that a
person who is unable to pay a lawyer is entitled to have one
provided without cost to him. At the earliest opportunity
a person in custody shall be provided access to a telephone,
the telephone number of the public defender or person
responsible for assigning counsel, and any other means

necessary to place him in communication with a lawyer.

Reference: Standard 7.1.

Note: For related standards, see Post Conviction
Remedies 3.1; Pre~trial Release 4.2; The Defense Function 2.l1.

4-4.2, Waiver.

The failure of an accused person to request counsel
or his announced intention to plead guilty shall not be
deemed a waiver of counsel. A waiver of counsel shall not

be considered by the court until there has been an offer
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of counsel made to the accused and the judge or magistrate has
determined that the accused understands the offer of

counsel and that he has the capacity to make an intelligent
and understanding waiver. The mental condition of the
accused, his age, education and experience, the nature or
complexity of the case and other relevant factors shall be
considered in determining whether the accused is able to

make an intelligent and understanding choice.

Reference: Standard 7.2.

Note: For related standards, see Criminal Appeals 3.2;
Discovery and Procedure Before Trial 5.3; Pleas of Guilty 1.3;
Pre~Trial Release 4.2; The Function of the Trial Judge 3.5,
6.6.

4-4.3. Acceptance of waiver.

No waiver of counsel shall be accepted unless it is in
writing and of record. If an accused who has not been
advised by a lawyer indicates his intention to waive the
assistance of counsel, a lawyer shall be provided to consult
with him. No waiver shall be accepted unless the accused
had at least once conferred with a lawyer. If a waiver is
accepted, the offer of counsel shall be renewed at each
subsequent stage of the proceedings at which the defendant

appears without counsel.

Reference: Standard 7.3.

Note: For related standards, see Criminal Appeals 3.2;
Discovery and Procedure Before Trial 5.3; Pleas of Guilty 1.3;
Pre-trial Release 4.2; The Function of the Trial Judge 3.4, 6.6.
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PART V. SUPPORTING SERVICES

4-5.1. Services other than counsel.

Counsel for an accused who is financially able to
obtain investigative, expert, or other services necessary
to an adequate defense in his case may reguest such services
by motion. Upon finding that the services are necessary to
an adequate defense and that the accused is financially
unable to obtain them, the court shall authorize counsel to
obtain the services on behalf of the accused. The court,
in the interest of justice and on a finding that timely
procurement of necessary services could not have waited
prior authorization, shall ratify such services after they
have been obtained.

The court shall determine reasonable compensation for
the services and direct payment to the organization or
person who rendered them upon the filing of a claim for
compensation supported Ly an affidavit specifying the time
expended and the services and expenses incurred on behalf
of the accused, and the compensation received in the same

case or for the same services from any other source.

Reference: Standard 1.5.

Note: PFor a related standard, see Pre-trial Release 4.5.
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Title 5

The Function of the Trial Judge

PRELIMINARY COMMENT

The trial is the heart of the American Criminal Justice
system. Not only is the trial the stage at which issues of guilt
and liability to punishment are determined but, as the most
visible component of the process, the trial is the feature upon
which most citizens base their estimate of the fairness and
effectiveness of the system. The interest of society in the
impartial administration of criminal justice presupposes the
dignified, orderly and effective conduct of the trial as a
forum for the civil and just resolution of disputed issues. As
the neutral figure in the adversary process, the trial judge's
role in the trial is critical, both in producing just results
and maintaining public confidence in the systemn.

The ABA Standards Relating to the Function of the Trial

Judge (1972) deal with judical conduct at every stage of judicial
participation in the criminal process from the issuance of warrants
through post conviction procedures. The main emphasis, however,

is on the judge's responsibility and conduct in the courtroom

and at the trial and is trial related pretrial duties and
obligations. The Standards not only provide for procedure in

criminal trials, but they provide guidelines for aspects of judicial

68



conduct not ordinarily covered by rule or statute. Substantially
all of the published Standards are here presented in rule form,
although, in some instances the draftsman may find the subjects
inappropriate for adoption in his jurisdiction. Some selec-
‘tivity may be necessary.

Part IX of the published Standards relates to procedures
for dealing with judicial misconduct and incompetence and
retirement for disability. These subjects seem rather clearly
beyond the scope of rules relating to the criminal trial and
no effort has been made to formulate rules governing these
subjects.

Two additional comments seem appropriate: First, the
Standards relating to the trial judge and the criminal trial
are peculiarly susceptible to implementation by trial court
rule and in the absence of Supreme Court rule or statute,
should be considered for implementation on the trial court
level; second, the Standards are recommended as appropriate
for all criminal trial courts whether of general, limited or

special jurisdiction.

PART I. BASIC DUTIES

5-1.1. General responsibility.

(a) The trial -judge is responsible for safeguarding the
rights of the accused and the interests of the public in the
criminal trial. He shall raise on his own initiative, at

appropriate times and in an appropriate manner, matters which
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may significantly promote a just determination of the issues in
the trial. He shall not permit the criminal trial to be used
for any purposes other than to determine whether the prosecution
has established the guilt of the accused as required by law.

(b) The trial judge sh=2l1ll conduct proceedings before him
in an atmosphere of dignity and fairness. His decisions in each
case shall be based upon the particular facts of that case. He
shall assure that the proceedings are clear and understandable
to the participanis, and shall use interpreters where necessary.

(¢) The conduct of the trial judge tcoward the prosecutor
and defense counsel shall be courteous and fair and shall
manifest professional respeci consistent with their important
roles.

Reference:  ABA Standards Relating to the Function of the
Trial Judge {1972) (hereafter cited in this Title as Standard) 1.1.

Note: The language of Rule 5-1.1l(b) is adapted from ABA
Standards, Pretrial Release (1968) 4.3. For a related standard,
see The Urban Police Function 8.1.

5-1.2. Adherence to standards.

The trial judge shall be familiar with and adhere to the
canons and codes applicable to the judiciary, the code of
professional responsibility applicable to the legal profession,
and standards concerning the proper administration of criminal

justice.
Reference: Standard 1l.1.
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5-1.3. Appearance and demeanor.

The appearance and demeanor of the trial judge shall be
consistent with the dignity of his office and his obligation
to maintain the public confidence in the administration of

justice.

Reference: Standard 1.3.

5-1.4. Use of time.

The trial judge shall conserve the time of the court. He
shall avoid delays, continuances and extended recesses, except
for gond cause. He shall practice punctuality and the observance
of scheduled court hours and shall require such observance from

others,

Reference: Standard l.4.

5-1.5. Duty to maintain impartiality.

The trial judge shall avoid impropriety and the
appearance of impropriety in all his activities, and shall
conduct himself at all times in a manner that promotes public
confidence in the integrity and impartiality of the judiciary.
He shall not allow his family, social or other relationships to

influence his judicial conduct or judgment.

Reference: Standard 1l.5.
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5-1.6. Ex parte discussions of pending case.

The trial judge shall not hear or participate in ex parte
discussions of a pending case with the prosecutor, the defense
counsel nor any other person, except after notice to all parties

or when authorized by law or approved practice.

Reference: Standard 1l.6.

5-1.7. Circumstances regquiring recusation.

The trial -judge shall recuse himself whenever he has any
doubt as to his ability to preside impartially in a criminal
case or whenever he believes his impartiality can reasonably be

questioned.

Reference: Standard 1.7.

PART II. FACILITIES AND STAFF

5-2.1. Duty to seek or compel support.

(a) The trial court shall seek the cooperation of
the excutive and legislative departments of government
in providing judicial manpower, supporting staff, physical
facilities and budget adequate to assure the prompt and
fair administration of justice.
(b) 7The trial court shall, where necessary, exercise the

inherent power of the judiciary to compel other agencies of
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government to provide staff, facilities and funds to assure

the prompt and fair administration of justice.

Reference: §Standards 2.1, 2.2 and 2.3.

5-2.2. Training and support of staff.

The trial judge shall assure that courtroom personnel are
properly instructed in the performance of their duties, and

shall support them in the exercise of their authority.

Reference: Standard 2.4.

5-2.3., Record of judicial proceedings.

It is the responsibility of the trial judge to assure that
a true, complete and accurate record of all proceedings is
made by the reporter. He may challenge the accuracy of the
reporter's record of the proceedings, but shall not change the
transcript without notice to the prosecution, the defense and
the reporter, with opportunity to be heard. The trial judge
shall take steps to insure that the reporter's obligation to

furnish transcripts of court proceedings is promptly met.

Referenice: Standard 2.5.
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PART III. PRE-TRIAL DUTIES

5-3.1. Issuance or review of warrants.

In proceedings for the igsuance of warrants for arrest

or search and in the review of such proceedings, the judge shall

make such findings as are necessary to support the action taken.
Where the trial court has supervisory jurisdiction over cther
judicial officers who perform these functions, the trial judge

shall insure that this standard is observed.

Reference: Standard 3.1.

Note: For a related standard, see The Urban Police Function

8.1.

5=-3.2. Inguiries concerning -Fjail population.

The trial judge shall periodically make ingquiry concerning
persons held in jail awaiting formal charge, trial or sentence.

He shall take appropriate corrective action when required.

Reference: Standard 3.2.

Note: For related standards, see Speedy Trial 1.1, 1.2;
The Prosecution Function 5.1.

5-3.3. Ruling on pre-trial release.

Whenever the trial judge is called upon to make a decision

concerning release on bail, he shall first give consideration tc
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the law's preference for release of defendants pending determin-
ation of the accusation of guilt. When release of the accused

is ordered, the trial judge shall set such conditions of

release as may be just, having regard to the special circumstances

of the accused.

Reference: Standard 3.3.

Note: See also ABA Standards, Pre—-trial Release (1968)
1.1 and 5.1.

5-3.4. Protecting the accused's right to counsel.

(a) At the earliest time an accused person appears before
him, the trial judge shall inquire whether such accused is
represented by counsel. If an accused is unrepresented, the
trial judge shall inquire into the eligibility of the accused
for assigned counsel and, if eligibility is found, assign
counsel to represent him unless counsel is waived by the
accused in writing.

(b) Whenever two or more defendants who have been jointly
charged, or whose cases have been consolidated, are represented
by the same attorney, the trial judge shall inquire into
potential conflicts which may jeopardize the right of each

defendant to the fidelity of hisg counsel.

Reference: Standard 3.4.

Note: For related standards, see Providing Defense Services

6.1, 6.2 and 6.3; Discovery and Procedure Before Trial 5.3;
Pleas cf Guilty 1.3; Pre-trial Release 4.2; The Defense Function
3.5. The right of an accused person to waiveé counsel 1S
recognized in Faretta.v. California, 95 S. Ct. 2525 (1975).
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5-3.5. Attorneys from other +jurisdictions.

If an attorney who is not admitted to practice in the
jurisdiction of the court petitions for permission to represent
a defendant, the trial judge may
(a) deny such permission if the attorney has been held
in contempt of court or otherwise formally disciplined for
courtroom misconduct, or if it appears by reliable evidence that
he has engaged in courtroom misconduct sufficient to warrant
disciplinary action;
(b) grant such permission on condition that
(i) the petitioning attorney associate with him as co-counsel
a local attorney admitted to practice in the jurisdiction,
(ii) the local attorney will assume full responsibility
for the defense if the petitioning attorney becomes
unable or unwilling to perform Iiis duties, and

(iii) the defendant consents to the foregoing conditions.

Reference: Standard 3.5,

5-3.6. Pre-trial procedures.

The trial court shall require adherence to the provisions
of Title 7 of these Rules, relating to Discovery and Procedure

Before Trial.

Reference: 8Standard 3.6.

Note: PFor related standards, see Discovery and Procedure
Before Trial.

Nt — — Lt D PP
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5-3.7. Prejudicial publicitvy.

(a) The trial court shall adopt and enforce rules which
prohibit court personnel from disclosing to any person, without
authorization by the court, information relating to a pending
criminal case that is not part of the public records of the
court.

(b) The trial judge shall refrain from making public
comment on a pending case or any comment that may tend to

interfere with the right of any party to a fair trial.

Reference: Standard 3.7.

Note: The standard suggests that the trial judge should be

familiar with ABA Standards, Fair Trial and Free Press (1968).

!
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5-3.8. Responsibility for the criminal docket.

(a) The trial court has the ultimate responsibility for
proper management of the criminal calendar and shall take
measures to insure that cases are listed on the calendar and
disposed of as promptly as circumstances permit.

(b) Whenever feasible, there shall be individual dockets
for each trial judge, with the judge having continuing
responsibility for cases on his docket from the filing of the
indictment or information.

(¢) Whenever feasible, the trial judge shall give
preference to the trial of criminal cases over civil cases, and
to the trial of defendants in custody and defendants whose
pre-trial liberty is reasonably believed to present unusual

risks over other criminal cases.
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Reference: Standard 3.8.

Note: For related standards, see Discovery and Procedure
Before Trial 1.1, 1.4, 5,1; Pre-trial Release 5.8; Speedy Trial,
Part I; The Prosecution Function 2.9, 5.1.

5-3.9. Ordering severance on judge's own motion.

The trial judge shall order severance of offenses or
defendants before trial on his own motion whenever it appears
reasonably required to insure the fairness of the trial or its
orderly progress, if a severance could be obtained on motion of

a defendant or the prosecutor.

Reference: Standard 3.9.

Note: For a related standard, see Joinder and Severance 3.1,

PART IV. ACCEPTING PLEAS AND WAIVERS

5-4.1. Role of the judge in plea discussions and plea agreements.

(a) The trial judge shall not be involved with plea
discussions before the parties have reached an agreement other
than to facilitate fulfillment of the obligation of the prosecutor
and defense counsel to explore with each other the possibility
of disposition without trial.

(b) The trial judge shall not accept a plea of guilty or
nolo contendere without first inquiring whether there is a
plea agreement and, if there is ocne, requiring that it be

disclosed con the Egcord.

fyy e T e
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(¢) If the plea agreement contemplates the granting of
charge or sentence concessions by the trial judge, he shall:
(i) unless he then and therxe grants such concessions,
inform the defendant as to the role of the judge
with respect to such agreements.

(ii) give the agreement due ¢onsideration, but notwith-
standing its existence reach an independent decision
on whether to grant charge or sentence concessions; and

(iii) permit withdrawal of the plea (or, if it has not yet
been accepted, withdrawal of the tender of the plea)
in any case in which the judge determines not to
grant the charge or sentence concessions contemplated
by the agreement.

(d) The trial judge may decline to give consideration to
a plea agreement until after completion of a pre-sentence inves-

tigation or may indicate his conditional concurrence prior thereto.

Reference: Standard 4.1.

Note: For related standards, see Sentencing Alternatives
and Procedures 5.3, 5.4; The Defense Function 6.1, 6.2; The
Prosecution Function 4.1; Pleas of Guilty 1.5, 3.3(b).

5-4.2. Acceptance of pleas of guilty or nolo contendere.

When a plea of guilty or nolo contendere is tendered
by or on behalf of an accused, the proceedings before the
trial judges shall be as provided in Rule 10-1-3 relating to

pleas of guilty.
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Reference: Standard 4.2.

Note: Standard 4.2 prescribes a procedure for the
acceptance of pleas of guilty. To a considerable extent this
standard duplicates Standards 1.4, 1.5, 1.6 and 1.7 of the
Standards Relating to Pleas of Guilty. In order to avoid
unnecessary duplication and the possibility of resulting
confusion the content of Standard 4.2 has beeir: incorporated
into rules implementing the above mentioned standards relating
to pleas of guilty and is to be found in Rules 10-1-3.

For other related standards, see Sentencing alternatives and
Procedures, Part V.

5-4.3, Waiver of right to trial by -jurvy.

The trial judge shall not accept a waiver of right to
trial by jury unless the defendant, after being advised by the
court of this right, personally waives his right to trial by

jury, either in writing or in open court for the record.

Reference: Standard 4.3.

Note: For related standards, see Fair Trial and Free Press
3.3; Pleas of Guilty 1.1, 3.2; The Defense Function 5.2; Trial

by Jury 1.2.

PART V., PROCEDURES DURING TRIAL

5-5,1. Conduct of voir dire examination of jurors.

The judge shall initiate the voir dire examination by
identifying the parties and their respective counsel and by
referring to the charge against the accused, and by putting
to the prospective jurcors questions touching their qualifi-
cations, including impartiality, to serve as jurors in the
case. The judge shall alSo permit such additional questions

by the defendant or his attorney and the prosecutor as he
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deems reasonable and proper.

Reference: Standard 4.4.

Note:  For related standards, see Discovery and Procedure
Before Trial 5.4; Fair Trial and Free Press 3.2, 3.4; The
Defense Function 7.2; The Prosecution Function 5.3; Trial by
Jury, Part II.

5-5.2. Control over and relations with the jurve.

(a) The trial -judge shall tuke steps to insure that the
jurors will not be exposed to sources of information or opinion,
or subject to influences, which might tend to affect their ability
to render an impartial verdict on the evidence presented in court.
Such steps may include admonition of jurors, sequestration
during trial, or other appropriate actions.

(b) The trial judge shall reqguire a record to be keét of
all communications received by him from a juror or the jury
after the jury has been sworn, and he shall not communicate
with a juror or the jury on any aspect of the case itself
(as distinguished from matters relating to physical comfort and
the like), except after notice to all parties and reasonable

opportunity for them to be present.

Reference: Standard 5.2.

Note: For a related standard, see Failr Trial and Free
Press 3.5.
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5-5.3. Custody and restraint of defendant and witness.

(a) The trial judge shall not permit a defendant or
witness to appear at trial in the distinctive attire of a
prisoner.

(b) The trial judge shall not permit a defendant or
witness to be subjected to physical restraint in the courtroom
unless the judge has found such restraint to be reasonably
necessary to maintain order or provide for the safety of persons.
If the judge orders such restraint,

(i) he shall enter into the record the reasons therefor,

and
(ii) he shall instruct the jurors that such restraint is
not to be considered in weighing evidence or

determining the issue of guilt.

Reference: Standard 5.3.

Note: For related standards, see Pre-trial Release
5.11; Trial by Jury 4.1.

5=5.4. Duty to protect witnesses.

(a) The trial judge shall permit full and proper examin-
ation and cross—-examination of witnesses, but shall require
the interrogation to be conducted fairly and objectively and with
due regard for the dignity and legitimate privacy of the witnesses
and without seeking to intimidate or humiliate them unnecessarily.

(b) The trial judge shall not permit examination or
cross—examination of witnesses at the witness stand, but should
require counsel to examine from counsel table or the lectern or
other designated location, except as permission is granted for
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counsel to present a document or an object to the witness for

observation or inspection.

Reference: Standard 5.4.

Note: For related standards, see The Defense Function 7.6;
The Prosecution Function 5.7.

5~5.5. Duty to contrcl length and scope of examination.

The trial judge shall permit reasonable latitude to counsel
in the examination and cross—~examination of witnesses, but shall
not permit unreasonable repetition or permit counsel to pursue

clearly irrelevant lines of inquiry.

Reference: Standard 5.5.

Note: PFor related standards, see The Defense Function 7.6;
The Prosecution Function '5.7.

5-5.6. Right of judge to give assistance to the jury during trial.

(a) The trial -judge shall not express or otherwise indicate
to the jury his personal opinion whether the defendant is guilty
or express an opinion that certain testimony is worthy or
unworthy of belief.

(b) When necessary to the jurors' proper understanding of
the proceedings, the judge may intervene during the taking of
evidence to instruct on a principle of law of the applicability
of the evidence to the issues. This shall be done only when the
jurors can not be effectively advised by postponing. the

explanation to the time of giving final instructions.

83



Reference: Standard 5.6.

Note: For related standards, see Trial by Jury 3.1, 4.1,
4.5, 4.6, 5.3, 5.4.

5-5.7. Dutyv of judge on counsel's objections and request for

rulings.

The trial judge shall respect the obligation of counsel
to present objections to procedures and to admissibility of
evidence, to request rulings on motions, to make offers of
proof, and to have the record show adverse rulings and reflect
conduct of the judge which counsel considers prejudicial.
Counsel shall be permitted to state succinctly the grdunds of
his objections or request; but the judge shall control the

length and manner of argument.

Reference: Standard 5.7.

Note: For related standards, see The Defense Function 7.1;
The Prosecution Function 5.2.

5-5.8. Duty of judge to respect attorney-client relationship.

The trial judge shall respect the obligation of counsel
to refrain from speaking on privileged matters and shall avoid
putting him in a position where his adherence to the obligation,
such as by a refusal to answer, may tend to prejudice his client.
Unless the privilege is waived, the trial judge shall not
request counsel to comment on evidence or other matter where

his knowledge is likely to be gained from privileged communications.

Reference:  Standard 5.8.
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Note: For a related standard, see The Defense Function 3.1.

5-5.9.  Requests for conference outside hearing of the Fjurv.

The trial judge shall, during the taking of evidence,
permit bench conferences between counsel and the judge out of
the hearing of the jury, only when an immediate conference
appears necessary to avoid prejudice. Otherwise, requested

conferences shall be postponed until the next recess.

Reference: Standard 5.9.

Note: For related standards, see Fair Trial and Free Press
3.5; Trial by Jury 4.5,

5-1.10. Final argument to the jurv.

The trial judge shall not permit counsel during the closing
argument to the jury to
(i) express his personal opinions as to the truth or
falsity of any testimony or evidence or the guilt or
innocence of the defendant.

(1ii) make arguments on the basis of matters outside the
records, unless they are matters of common public
knowledge or of which the court may take judicial
r.otice, or

(1ii) make arguments calculated to inflame the passions or

prejudices of the jury.

Reference: Standard 5.10.

Ed

Note: For related standards, see The Defense Function 7.8,
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The Prosecution Function 5.8, 5.9.

5-5.11. Requests for jury instructions, and instructions.

(a) The trial judge shall afford counsel opportunity to
object to any requests for jury instructions tendered by another
part& or prxepared at the direction of the judge. He shall ad-
vise counsel before the arguments t¢ the jury what requested
instructions he propocses to give or not give. After the jury has
been instructed and before it begins it deliberations, all objec-
tions to instructions given or refused shall be placed on the
record,

(b) The court may recall the jury after they have retired
and give them additional instructions in orxder:

(1) to correct or withdraw an erroneous instruction:

(ii) to clarify an ambiguous instruction; or
(iii) to inform the jury on a point of law which should

have been covered in the original instructions.

Reference: Standard 5.11.

Note: For related standards, see Trial by Juryv 3.1, 4.1,
4.2, 4.5, 4.6, 51., 5.2, 5.3, 5.4, 5.7.

5-5.12,., Assistance during -ury deliberations.

(a) The trial judge shall provide assistance to the jury
during deliberation by permitting materials to be taken to the
jury room and responding to requests to review evidence and for

additional instructions, under appropriate safeguards.
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(b) In dealing with what appears to be a deadlocked jury,
the trial judge shall avoid instructions which imply that a

majority view is the correct one.

Reference: Standard 5.12,

Note: For related standards, see Trial by Jury 5.1, 5.2,
5.3 and 5.4.

5-5.13. Judicial comment on verdict.

The trial judge may thank jurors at the conclusion of the
trial for their public service, but such comments should not

include praise or criticism for the verdict.

Reference: Standard 5.13.

Note: For a related standard, see Trial by Jury 5.6.

PART VI, MAINTAINING DECORUM OF COURTROOM

5~6.1. Special rules for order in the courtroom.

The trial judge, either before a criminal trial or at
its beginning, shall pregcribe and make known the ground rules
relating to conduct which the parties, the prosecutor, the
defense counsel, the witnesses, and others will be expected
to follow in the courtroom, and which are not set forth in the

code of criminal procedure or in the published rules of court.
Reference: Standard 6.1.
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5~6.2. Colloguy between counsel.

‘tYhe trial judge shall make known before trial that no
colloquy, argument, or discussion directly between counsel in
the presence of the judge or jury will be permitted, except
that if a brief conference between counsel might tend to

expedite the trial the judge will grant them leave to confer.

Reference: Standard 6.2.

Note: For related standards, see The Defense Function 7.1;
The Prosecution Function 5.2.

5-6.3. Judge's use of his powers to maintain order.

The trial judge has the obligation to use his judicial
power to prevent distractions from and disruptions of the
trial. If the judge determines to impose sanctions for
misconduct affecting the trial, he should ordinarily impose the
least severe sanction appropriate to correct the abuse and to
deter repetition. In weighing the severity of & possible
sanction for disruptive courtroom conduct to be applied during
the trial, the judge should consider the risk of further
. disruption, delay or prejudice that might result from the

character of the sanction or the time of its imposition.

Reference: Standaxd 6.3.

5=-6.4, Judge's responsibility for self-restraint.

The trial judge shall exercise restraint over his conduct
and utterances. He shall suppress his personal predilections,

and control his temper and emotions. He shall not permit any
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person in the courtroom to embrcil him in conflict, and he
shall otherwise avoid conduct on his part which tends to demean
the proceedings or to undermine his authority in the courtroom.
When it becomes necessary during the trial for him to comment
upon the conduct of withesses, spectators, counsel, or others,
or upon the testimony, he shall do so in a firm, dignified and
restrained manner, avoiding repartee, limiting his comments

and rulings to what is reasonably required for the orderly
progress of the trial, and refraining from unnecessary dispar-

agement of persons or issues.

Reference: Standard 6.4.

5-6.5. Deterring and correcting misconduct of attorneys.

The trial judge shall require attorneys to respect their
obligations as officers of the court to support the authority
of the court and enable the trial to proceed with dignity. When
an attorney causes a significant disruption in a criminal
proceeding, the trial judge, having particular regard to the
provisions of Rule 5-6.3, shall correct the abuse, and if
necessary, discipline the attorney by use of one or more of the
following sanctions:
(i) censure or reprimand;
(1ii) citation or punishment for contempt;
(iii) removal from the courtroom;
(iv) suspension for a limited time of the right to ﬁkactice

in the court where the misconduct occurred if such
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sanction is permitted by 1aw;

(v) informing the appropriate disciplinary bodies in
every juriscition where the attorney is admitted to
practice of the nature of the attorney's misconduct

and of any sanction imposed.

Reference: Standard 6.5.

5=6.6. The defendant's election to represent himself at trial.

A defendant shall be permitted at his electién to proceed
in the trial of his case without the assistance of counsel only
after the trial judge makes thorough inquiry and is satisfied
that such defendant
(i) has been clearly advised of his right to the assistance
of counsel, including his right to the assignment of
counsel when his is so entiﬁled;
(ii) possesses the intelligence and capacity to appreciate
the consequences of this decision; and
(1idi) comprehends the nature of the charges and proceedings,
the range of permissible punishments, and any additional

facts essential to a broad understanding of the case.

Reference: Standagg 6.6

Note: For related standards, see Providing Defense Services.
7¢2, 7.3, See also, Faretta v. California, 95 S. Ct. 2525
(1975).
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5-6.7. Standby counsel for defendant representing himself.

When a defendant has been permitted to proceed without
the assistance of counsel, the trial judge shall consider the
appointment of standby counsel to assist the defendant when
called upon and to call the judge's attention to matters
favorable to the accused upon which the judge should rule on his
own motion. Standby counsel shall always be appointed in cases
expected to be long or complicated or in which there are

multiple defendants.

Reference: Standard 6.7.

5-6.8. The disruptive defendant.

A defendant may be removed from the courtroom during his
trial when his conduct is so disruptive that the trial cannot
proceed in an orderly manner, Removal is preferable to gagging
or shackling the disruptive defendant. If removed, the defendant
shall be required to be present in the court building while the
trial is in progress, be given the opportunity of learning of
the trial proceedings through his counsel at reasonable intervalg,
and be given a continuing opportunity to return to the courtroom
during the trial upon his assurance of good behavior. The removed
defendant shall be summoned to the courtroom at appropriate
intervals, and the offer to permit him to remain repeated in

open court each time.

Reference: Standard 6.8.



Note: See Illinois v. Allen, 397 U.S. 337 (1970).

5-6.10. Misconduct of spectators and others.

The right of the defendant to a public trial does not give
particular members of the general public or of the news media
a right to enter the courtroom or to remain there. Any person
who engages in conduct which disturbs the orderly process of
the trial may be admonished or excluded, and, if his conduct
is intentional, may be punished for contempt. Any person whose
conduct tends to menace a defendant, an attorney, a witness,
a juror, a court officer, or the judge in a criminal proceeding

may be removed frcom the courtroom.

Reference: Standard 6.10.

5-6.11l. Arrangements for the news media.

Aithough representatives of the news media may observe the
trial of a criminal case in order that information be obtained
for circulation to the general public, the trial judge shall
require that their conduct not jeopardize the order and decorum
of the courtroom. He shall make suitable arrangements to
accommodate them consistent with the opportunity of other

members of the public to attend the trial.

Reference: Standard 6.11.

Note: For a related standard, see Fair Trial and Free
Press 3.5.
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PART VII. USE OF THE CONTEMPT POWER

5-7.1. Inherent power of the court.

The court has the inherent power to punish any contempt
in order to protect the rights of the defendant and the
interests of the public and to assure that the administration
of criminal justice shall not be thwarted. The trial judge
has the power to cite and, if necessary, punish summarily
anyone who, in his présence in open court, willfully obstructs

the course of criminal proceedings.

Reference: Standard 7.1.

5~7.2. Admonition and warning.

No sanction other than censure shall be imposed by a trial
judge unless
(i) it is clear from the identity of the offender and the
character of his acts that disruptive conduct was
willfully contemptuous, or
(ii) the conduct warranting the sanction was preceded by
a clear warning that such conduct is impermissible

and that specified‘sanctions may be imposed for its

repetition.
Reference: Standard 7.2.
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5-7.3. Notice of intent to use contempt power; postponement

of adjudication.

()  The trial judge shall, as soon as practicable after
he is satisfied that courtroom misconduct requires contempt
proceedings, inform the alleged offender of his intention to
institute such proceedings.

(b) The trial judge shall consider the advisability of
deferring adjudication of contempt for courtroom misconduct
of a defendant, an attorney or a witness until after the
trial, and shall defer such a proceeding unless prompt punishment

is imperative.

Reference: Standard 7.3.

5-7.4. Notice of charges and opportunity to be heard.

Before imposing any punishment for criminal contempt, the
judge shall give the offender notice of the charges and a
reasonable opportunity to adduce evidence or argument relevant

to guilt or punishment.

Reference: Standard 7.4.

5-7.5. Referral to another judge.

The judge before whom courtroom misconduct occurs may
impose appropriate sanctions, including punishment Ffor contempt,

but he shall refer the matter to another judge if his conduct
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was so integrated with the contempt that he may have contributed
to it or have been otherwise involved, or his objectivity can

reasonably be questioned.

Reference: Standard 7.5.

5-8.1. Wuties of qudge in sentencing.

The sentence shall be determined by the trial judge, except
where otherwise provided by law. Wherever feasible, sentence
shall be imposed by the judge who presided at the trial or who

accepted the plea of guilty or nolo contendere.

Reference: Standard 8.1.

Note: For related standards, see Sentencing Alternatives
and Procedures and Probation.

5-8.2. Duties of -qjudge administering post conviction remedies.

The trial judge having jurisdiction of applications
for post conviction relief shall finally dispose of each appli-
cation at the earliest stage consistent with the purpose of
deciding claims on their underlying merits rather than on formal

or technical grounds.

Reference: Standard 8.2.

Note: For related standards, see Post Conviction Remedies.
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Note concerning Standards 9.1 and 9.2.

Standard 9.1 relates to procedures regarding judicial
misfeasance, nonfeasance and disability. It contemplates the
creation of a commission with powers to investigate complaints
and make findings and recommendations for the censure, suspension
or removal of judges for misconduct or incompetence.

Standard 9.2 relates to the retirement of judges for
disability.

The implementation of these standards is to be accomplished
only by constitutional provision or legislation, Hence, no
rules are suggested.
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Title 6

PRETRIAL RELEASE

PRELIMINARY COMMENT

The right to bail or other pretrial release is primarily
substantive in nature. Once the right has been established, it
seems clearly within the rule-making power for the courts to
establish rules governing the operation of the bail system and
prescribing the various factors which should be considered in

the release decision. Hence, the Standards Relating to

Pretrial Releagse (1968), which are primarily procedural in

their focus, are generally amenable to implementation by court

rule.

PART I. GENERAL PRINCIPLES

6~-1.1. ‘Policy.

(a) Tt is the intent and policy of these rules that
persons accused of crimes shall be released from custody
pending determination of guilty or innocence unless it shall be
found that detention is necessary to assure the appearance of
such persons in court.

(b) Release on the defendant's own recognizance shall be
favored. Non-monetary conditions of rglease shall be preferred

over release on bail. Release on bail shall be ordered only
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when no other condition will reasonably ensure the defendant's

appearance at court.

Reference: Standards Relating to Pretrial Release, (1968)
(hereafter cited in this Title as Standard), 1.1 and 1.2.

Note: The draftsman may prefer to handle these broad
policy statements in commentary accompanying the rules, rather
than to make them the subject of rules. Standard 1.3 must be
implemented by legislation. For a related standard, see The
Function of the Trial Judge 3.3,

6-1.2., Definitions.

{(a) Citation. A written order by a law enforcement
officer requiring a person accused of violating the law to
appear in a designated court or governmental office at a
specified date and time.

(b) Summons. An order issued by a court requiring a
person against whom a criminal charge has been filed to
appear in a designated court at a specified date and time.

(c) Order to appesar. An order issued by the court at or

after the defendant's first appearance releasing him from
custody or continuing him at large pending disposition of his
case but requiring him to appear in court or in some other
place at all appropriate times.

(d) Release on own recognizance. The release of a

defendant without bail upon his promise to appear in court or
in some other place at all appropriate times.

(e) Release on bail. The release of a defendant upon the

execution of a bond, with or without sureties, which may or may

not be secured by the pledge of money or property.



(£) First appearance. That proceeding at which a

defendant initially is taken before a judicial officer after

his arrest.

Reference: Standard 1.4.

PART II. RELEASE BY A IAW ENFORCEMENT OFFICER

ACTING WITHOUT AN ARREST WARRANT,

6-2.1. Authority to Issue Citations.

A law enforcement officer acting without a warrant who
has probable cause to believe that a person has committed any
offense is authorized to issue a citation in lieu of arrest or
continued custody.

Reference: Standard 2.1.

Note: In most jurisdictions it is uncommon to issue a
citation for anything other than traffic offenses. Hence, it

seems desirable to commence this section with a clear statement
of the officer's authority to issue a citation.

6-2.2. Mandatory issuance of citation.

(a) A law enforcement officer who has grounds to charge
a person with one of the offenses hereinafier enumerated, shall
issue a citation in lieu of making an arrest or, if an arrest
has been made, shall issue a citation in lieu of taking the
accused to the police station or in court. Citations shall be

issued for the following offenses:

99



[to be determined by the jurisdiction]

(b) When an arrested person has been taken to a police
station and a decision has been made to charge him with an
offense for which total imprisonment may not exceed six months
the responsible officer shall issue a citation in lieu of
continued custody.

(c¢) The requirement to issue a citation set forth in
Rules 6-2.2(a) and 6-2.2 (b) need not apply and the officer may
arrest or igsue a warrant:

(i) where an accused fails to identify hiﬁself

satisfactorily;

(ii) where an accused refused to sign the citation;

(iii) where detention is necessary to prevent imminent
bodily harm to the accused or to another;

(iv) where the accused has no ties to the jurisdiction
reasonably sufficient to assure his appearance and
there is a substantial likelihood that he will
refuse to respond to a citation;

(v) where the accused previously has failed to appear in

response to a citation concerning which he has
given hig written promise to appear.

(d) where an officer makes an arrest pursuant to Rule
6~2,2(c) he shall indicate his reasons in writing on forms to
be supplied by the law enforcement agency with which he is

affiliated.
Reference: Standard 2.2.
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6-2.3. Discretionary issuance of citation.

{a) When an accused is arrested for [a serious crime]

[an offense which carries a maximum penalty of over six months]

[an offense which carries a maximum penalty of over ]
ranking officer on duty at the station house may issue a

citation in lieu of continued custody.

the

(b) In determining whether to continue custody or issue

a citation the ranking officer shall inquire into and consider

the following facts about the accused:
(i) place and length of residence;
(ii) family relationships:
(iii) references;
(iv) present and past employment;

(v) criminal record;

(vi) other facts relevant to appearance in response to a

citation.

Reference: Standard 2.3.

Note: It is unclear whether "serious crime" as used
Standard 2.3 (as amended) is meant to refer to all crimes
carry a maximum penalty of over six months or some other
category of crimes. Probably either interpretation would
accord with the Standard--the alternative wording set ocut
will allow the jurisdiction to select the definition best
suited for it.

6-2.4. T.awful searches.

in
that

be in
above

The issuance of a citation in lieu of arrest or continued

cugtody does not affect the police offier's authority to

conduct an otherwise lawful search.
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Reference: Standard 2.4.

6—-2.5. Persons in need of care.

Even if a citation is issued, a law enforcement officer
may take a cited person to an appropriate medical facility if

he appears mentally or physically unable to care for himself.

Reference: Standard 2.5.

PART ITII. TISSUANCE OF SUMMONS IN LIEU OF ARREST WARRANT

6-3.1. Authority to issue summons.

Any judicial officer may issue a summons in lieu of an
arrest warrant in all cases in which a complaint, information,
or indictment is filed or returned against a person not already

in custody.

Reference: Standard 3.1l.

Note: Legislation may be necessary to implement Standard
3.1, as well as other standards relating judicial authority to
issue process. Statutes of many states appear to require a
court to issue an arrest warrant when probable cause has been
shown.

6-3.2. Mandatory issuance of summons.

The issuance of summons rather than an arrest warrant is
mandatory in all cases in which the maximum possible sentence
for the offense charged is less than six months, unless the

judicial officer finds that:
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(a) The defendant previously failed to respond to a
citation or summons for an offense other than a minor one;

(b) The defendant has no ascertainable ties to the
community and there is a substantial likelihood that he will
refuse to respond to a summons;

(¢) The whereabouts of the defendant are unknown and an
arrest warrant 1s necessary to subject him to the jurisdiction
of the court; or

(d) An arrest is necessary to prevent imminent bodily

harm to the accused or to another.

Reference: Standard 3.2.

6-3.3. Discretionary issuance of summons.

In cases where the maximum sentence for the offense
charged exceeds six months the summons is to be used in lieu of
the arrest warrant unless there is reasonable cause to believe
that, unless taken into custody, the defendant will flee to

avoid prosecution or will fail to respond to a summons.

Reference: Standard 3.3 (a)

- 6-=3.4. BApplication for an arrest warrant or summons.

(a) In determining whether to issue a summons or arrest
warrant, the judicial officer shall require the applicant for
the arrest warrant or summons to provide such information as

may be reasonably obtained concerning the defendant's:
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(i) residence;
(ii) employment:
(iii) family relationships;
(iv) past history or response to legal process, and
(v) past criminal record.
(b) In any case in which the judicial officer issues a

warrant he shall record his reasons for not issuing a summons.

Reference: Standard 3.3(b)

6-3.5. Service of summons.

Summons issued in a criminal case may be served:

(a) In the manner perscribed for service of civil process;
or

(b) by certified mail.

Reference: Standard 3.4.

Note: If service may be made by mail in civil cases under

rules applicable in the jurisdiction, subsection (b) may be
omitted.

PART IV. RELEASE BY JUDICIAL OFFICER AT FIRST APPEARANCE

6-4.1. Prompt first appearance.

An arrested person who is not released by citation or in
some other lawful manner shall be taken before a judicial
officer [without unnecessary delay] [within three hours]

[other reasonable time to be set by jurisdiction].
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Reference: Standard 4.1.

Note: For a related standard, see Providing Defense
Services 5.1.

6-4.2. Appointment of counsel.

Where practicable, the defendant's desire for and ability
to retain counsel, should be determined by the court before
the first appearance. Counsel shall be appointed no later

than the time of the first appearance.

Reference: Standard 4.2.

Note: Nothing in the section as written precludes
appointment of temporary counsel as authorized by Standard 4.2.
However, temporary appointment is not mentioned in the
suggested rule as that concept might run contra to the law in
some jurisdictions. If a jurisdiction wishes to make specific
mention of this point, a statement in the commentary
accompanying the court rules should suffice. For related
standards see Discovery and Procedure Before Trial 5.3; Pleas
of Guilty 1.3; Providing Defense Services 2.1, 4.1, 5.1, 6.3,
7.1, 7.2, 7.3; The Functions of the Trial Judge 3.4.

6-4.3. Nature of first appearance.

(a) Upon the defendant's first appearance the judicial
officer shall inform him of the charge and provide him with a
copy thereof. The judicial officer shall also inform the
defendant of the following:

(i) that he is not required to say anything, and that

anything he says may be used against him;
(ii) if he is as yet unrepresented, that he has a right to
counsel, and, if he is unable toc afford counsel, that

counsel will be appointed forthwith;

105



(iii) That he has a right to communicate with his counsel,
his family, or his friends, and that reasonable
means will be provided for him to do so;

(iv) whether he has a right to a preliminary examination:;
and

(v) the nature and approximate schedule of all further

proceedings to be taken in his case.

(b} No further steps in the p¥oeceedings may be taken
until the defendant and his counsel have had an adequate
opportunity to confer, unless the defendant has intelligently
waived his right to counsel.

(¢) The judicial officer, if unable to dispose of the
case at the first appearance, shall proceed to decide the
gquestion of the defendant's pretrial release in accordance
with the provision set out below.

(d) First appearance proceedings shall be recorded.

Reference: Standard 4.3.

Note: This rule implements most of Standard 4.3.
Standards 4.3(a) and 4.3 (b) are not easily adapted to court
rule form. The content of these standards might be included
in the commentary accompanying the rule. Standard 4.3(e) is
covered by Rule 6<4.4, infra. For related standards, see
Probation 6.3; Providing Defense Services 5.1.

6-4.4. Pretrial release ingquiry--in what cases.

(a) An inquiry into the relevant facts that might affect
the pretrial release decision must be made in the following

cases:
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(i) In all cases where the maximum penalty for the crime
charged exceeds one year and the prosecutor has not
stipulated the defendant may be released on his own
recognizance.

(b) In all other cases no pretrial release ingquiry is

necessary and the court shall release the defendant on his own

recognizance at the first appearance.

Reference: Standards 4.3(e), 4.4 and 4.5(a).
Note: While the language of the rule differs from that

of the Standards, all alternatives provided by the Standards
are covered.

6-4.5. Pretrial release inguiry--time.

Where possible the pretrial release inquiry should be
made by the [public defender's office] [prosecuting attorney's
office] [other identified agency] prior to the defendant's
first appearance. When a pretrial release inquiry has not
been made prior to the defendant's first appearance, the
inquiry may take place in open court by the judicial officer at

the time of the defendant's first appearance.

Reference: Standard 4.5(b).

Note: While the Standards prefer that the inquiry be
made by an independent agency, it is recognized that this
approach is not always feasible. -
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6-4.6. Pretrial Release Inquiryv-—Scope.

(2) The inquiry shall be directed towards the discovery
of factors relevant to the pretrial release decision. These
may include such factors as:

(i) the defendant's employment status, history and

financial condition;

(ii) the nature and extent of his family relationships;

(iii) his past and present residences;

(iv) his character and reputation;

(v) names of persons who agree to assist him in attending

court at the proper times;

(vi) the nature of the current charge and any mitigating
or aggravating factors that may bear on the
likelihood of conviction and the possible penalty:

(vii) the defendant's prior criminal record, if any, and,
if he previously has been released pending trial,
whether he appeared as required;

(viii) any facts indicating the possibility of violations
of law if the defendant is released without
restrictions; and

(ix) any other facts tending to indicate that the
defendant has strong ties to the community and is
not likely to flee the jurisdiction.

(b) If the inquiry is made prior to the defendant's
first appearance, the [public defender's office] [prosecuting

attorney's office] [other identified agency] should make

108



recommendations to the judicial officer concerning the
conditions, if any, which should be imposed on the defeandant's

release.

Reference:  Standard 4.5(c).

Note: For a related standard, see Providing Defense
Services l.5.

PART V. THE RELEASE DECISION

6-5.1. Release on order to appear or on defendant's own

recognizance.

(a) At the first apéearance the judicial officer shall
release the defendant on his personal recognizance or upon an
order to appear, unless the judicial officer finds that such
a release will create a substantial risk of non-appearance by
the defendant.

(b) In determining whether there is a substantial risk
of non-appearance the judicial officer shall take into account
the following factors concerning the defendant;

(i) his length of residence in the community:

(ii) his employment status, history and financial
condition;

(iii) his family ties and relationships:

(iv) his reputation, character and mental condition:

(v) his prior criminal record, including any record of

prior release on recognizance or on bail;
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(vi) the identity of responsible members of the community

who would vouch for defendant's reliability;

(vii) the nature of the offense presently charged and
the apparent probability of conviction and the
likely sentence, insofar as these factors are
relevant to the risk of non-appearance; and

(viii) any other factors indicating the defendant's ties to
the community or bearing on the risk of willful
failure to appear.

(¢)  In evaluating these and any other factors, the
judicial officer shall exercise care not to give inordinate
weight to the nature of the present charge.

(d) In capital cases, the defendant may also be detained
pending trial if the facts support a finding that the
defendant is likely to commit a serious crime, intimidate

witnesses, or otherwise interfere with the administration of

{

justice if released.

(e) In the event the judicial officer determines that
release of the defendant on order to appear or on his own
recognizance is unwarranted, the judicial officer shall include
in the record a statement of the reasons leading to this

conclusion.

Reference: Standard 5.1.

Note: For a related standard, see The Function of the
Trial Judge 3.3.
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6-5.2. Conditions on release.

(a) Upon a finding that release on order to appear or on
defendant's own recognizance is unwarranted, the judicial
officer shall impose the least onerous condition reascnably
likely to assure the defendant's appearance in court.

(b) Where conditions on release are found necessary, the
judicial officer should impose one or more of the following
conditions:

(1) place the defendant under the care of a qualified
person or organization agreeing to supervise the
defendant and assist him in appearing in court;

(ii) place the defendant under the supervision of a
probation cfficer or other appropriate public
official;

(iii) impose reasonable restrictions on the activities,
movements, associations, and residences of the
defendant;

(iv) release the defendant during working hours but
require him to return to custody at specified times;
or

(v) impose any other reasonable restriction designed to

assure the defendant's appearance.

Reference: Standard 5.2.

111



6-5.3. Release on money bail.

(a) The judicial officer shall set money bail only
after he determines that no other conditions will reasonably
assure the defendant's appearance in court.

(b) If it is determined that money bail should be set,
the judicial officer shall require one of the following:

(1) the execution of an unsecured bond in an amount
specified by the judicial officer, either signed
by persons other than the accused or not:

(ii) the execution of an unsecured bond in an amount
specified by the judicial officer, accompanied by a
deposit of cash or securities equal to ten percent
of the face amount of the bond. [Ninety Percent]
[other amount specified by jurisdiction] of the
deposit shall be returned at the conclusion of
the proceedings, provided the defendant has not
defaulted in the performance of the conditions of
the bond; or

(iii) the execution of a bond secured by the deposit of
the full amount of cash or other property or by the
obligation of gualified, uncompensated sureties.

(¢) 1In setting the amount of bail the judicial officer
should take into account all facts relevent to the risk of
willful non-appearance including:

(i) +the length and character of the defendant's residence

in the community;:
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(ii) his employment status, history and financial
condition;
(iii) his family ties and relationships;
(iv) his reputation, character and mental condition;
(v) his past history of response to legal process:
(iv) his prior criminal record;
(vii) the identity of responsible members of the community
who would wouch for the defendant's reliability;
(viii) the nature of the current charge, the apparent
probability of conviction and the likely sentence,
insofar as these factors are relevant to the risk of
non-appearance; and
(ix) any other factors indicating the defendant's roots
in the community.
(d) Nothing in this section shall be construed to
prohibit a defendant charged with a traffic or other minor
offense from posting a specified sum of money to be forfeited

in lieu of any court appearance.

Reference: Standard 5.3.

Note: Standards 5.3(b) and 5.3(e) are not spelled out in
the suggested rule but are covered by implication. Standard
5.4, which prohibits compensated sureties, is not deemed an
appropriate subject for rule. '

6-5.4. Prohibition of wrongful acts pending trial.

Upon a showing that there exists a danger that the

defendant will commit a serious crime or will seek to
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intimidate witnesses, or will otherwise unlawfully interfere
with the orderly administration of justice, the judicial
officer, upon the defendant's release, may enter an order:

(a) prohibiting the defendant from approaching or
communicating with particular persons or classes of persons,
except that no such order shall be deemed to prohibit any
lawful and ethical activity of defendant's counsel;

(b) prohibiting the defendant from going to certain
described geographical areas or premises;

(¢) prohibiting the defendant from possessing any
dangerous weapon, Or engading in certain described activities
or indulging in intoxicating liquors or in certain drugs:

(d) requiring the defendant to report regularly to and

remain under the supervision of an officer of the court.

Reference: Standard 5.5.

6=-5.5. Violations of conditions of release.

(a) Upon a verified application by the prosecuting
attorney alleging that a defendant has willfully violated the
conditions of his release, a judicial officer shall issue a
warrant directing that the defendant be arrested and taken
forthwith before a court of general criminal juriédiction for
a hearing. A law enforcement éfficer having reasonable
grounds to believe that a released defendant charged with a
felony has violated the conditions of his release is authorized

to arrest the defendant and take him forthwith before a court
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of general criminal jurisdiction when it would be impracticable
to secure a warrant.

(b) After a hearing, and upcn finding that the defendant
has willfully violated reasonable conditions imposed on his
release, the court may impose different or additional

conditions upon defendant's release or revoke his release.

Reference: Standards 5.6 and 5.7.

6-5.6. Commission of serious crime while awaiting trial.

If it is shown that a competent court or grand jury has
found probable cause to believe that a defendant has committed
a serious crime while on release pending adjudication of a
prior charge, the court which initially released him may

revoke his release.

Reference: Standard 5.8.

Note: For related standards, see Speedy Trial 4.2, The
Function of the Trial Judge 3.8.

6-5.7. Continuing review of defendant's release status.

(a) When the defendant has been unable to secure his
pretrial release at the time of his initial appearance, the
f1dicial officer shall reexamine the release decision within

[a reasonable time] [fourteen days] [other specified period of

time].
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(b) When the defendant has been unable to secure his
pretrial release the prosecuting attorney shall advise the
court at [two week] [reasonable] intervals of the status of
defendant's case.

(¢) A defendant whether or not in custody, is entitled

to obtain upon appllication, a2 review of the release deelsion,

Reference: Standard 5.9.

Note: For related standards, see Speedy Trial 1.2; The
Prosecution Function 5.1.

6-5.8. Trial.

When the defendant has been detained pending trial, the
trial judge shall establish such rules as may be necessary in
the particular ease to insure that the trial jury is unaware of

.the defendant's detention.

Reference: Standard 5.11.

Note: Standard 5.10 relates to the acceleration of trials
for detained defendants. Since the subject is covered in the
Rules Relating to Speedy Trials, an implementing rule is not
deemed necessary here. For related standards, see The Function
of the Trial Judge 5.3; Trial by Jury 4.1.

6-5.9.  Credit for pretrial detention.

Credit shall be given to the defendant for all time spent
in custody as a result of the criminal charge for which a
prison sentence is imposed, or as a result of the underlying

conduct on which such a charge is based.
,
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Reference: Standard 5.12.

Note: Legislation may be required to implement Standard
5.12. For related standards, see Post—-Conviction Remedies 6.3;
Sentencing Alternatives and Procedures 3.5, 3.6.
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Title 7

DISCOVERY AND PROCEDURE BEFORE TRIAL

PRELIMINARY COMMENT

In order to provide for an expeditious as well as fair

determination of any charges brought, the Standards Relating

to Discovery and Procedure Before Trial (1970) propose the

implementation of a new three-stage procedﬁre prior to trial,
which is designed not only to accommodate such discovery but
also to determine the validity of any prior proceedings and
generally to facilitate disposition of the case. The
recommendations regarding procedure prior to trial are framed
in general terms which can be incorporated into, or
appropriately adapted to, existing systems. The innovative
feature of these recommendations is the creation of the Omnibus
Hearing, an all-purpose pretrial hearing designed to deal with
a multiplicity of issues in a simplified, systematic manner.
The recommendations are all basically procedural in nature,
and it would seem that they can be implemented primarily
through the rule-making power cf the courts.

The primary concern of the Standards, however, is the
nature and scope of pretrial discovery which should exist in
all serious criminal cases., The Standards, therefore, focus

- their attention upon the scope of discovery, the extent of
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disclosure which should be made both to the accused and to the
prosecution, and the regulation of discovery by the court.
Since pretrial discovery in the United States has traditionally
been regarded as an appropriate subject for rule-making by the
courts, these Standards would appear to be appropriate for

implementation by court rule.

PART I. DISCLOSURE TO ACCUSED

7-1.1. Prosecutor's obligations.

(a) Subject to the provisions of 7-1.6 and 7-3.4, the
brosecuting attorney shall disclose to defense counsel the
following material and information which is within the
possession or control of the prosecuting attorney.

(i) the names and addresses of persons whom the
prosecuting attorney intends to call as witnesses at
the hearing or trial, together with their relevant
written or recorded statements;

(ii) any written or recorded statements and the substance
of any oral statements made by the accused, or made
by a codefendant, if the trial is to be a joint one;

(iii) those portions of grant jury minutes containing
testimony of the accused and relevant testimony of
persons whom the prosecuting attorney intends to

call as witnesses at the hearing or trial;
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(iv) any reports or statements of experts, made in
connection with the particular case, including
results of physical or mental examinations and of
scientific tests, experiments or comparisons;

(v) any books, papers, documents, photographs or tangible
objects, which the prosecuting attorney intends to
use in the hearing or trial or which were obtained
from or belong to the accused; and

(vi) any record of prior criminal convictions of persons
whom the prosecuting attorney intends to call as
witnesses at the hearing or trial.

(b) The prosecuting attorney shall inform defense
counsel:

(1) whether there is any relevant recorded grand jury

testimony which has not been transcribed; and

(ii) whether there has been any electronic surveillance
(including wiretapping) of conversations to which
the accused was a party or of his premises.

(c) Subject to the provision of 7-3.4 the prosecuting
attorney shall disclose to defense counsel any material or
information within his possession or control which tends to
negate the guilt of the accused as to the offense charged or
would tend to reduce the punishment therefor.

(d) The prosecuting attorney's obligations under this
section extend to material and information in the possession
or control of members of his staff and of any others who have

participated in the investigation or evaluation of the case
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and who either regularly report, or with reference to the
particular case have reported, to his office.
Reference: Standards Relating to Discovery and Procedure

Before Trial, (1970) (hereafter in this Title called Standard,
2.1,

Note: Part I of the Standards Relating to Discovery and
Procedure Before Trial consists of declarations of general
principle and policies to be applied in proceedings prior to
trial. While these concepts are hardly appropriate subjects
for court rules, their content might appropriately be set out
in an official commentary accompanying the rules.

7-1.2. Prosecutor's performance of obligations.

(a) The prosecuting attorney shall perform his
obligations under Section 7-1.1 as soon as practicable
following the filing of charges against the accused.

(b) The prosecuting attorney may perform these

obligations in any manner mutually agreeable to himself and

{i) notifying defense counsel that material and
information described in general terms, may be
inspected, obtained, tested, copied or photographed,
during specified, reasonable times; and

(ii) making available to defense counsel at the time
specified such material and information, and suitable
facilities or other arrangements for inspection,
testing, copying and photographing of such material

and information.

121



(c) The prosecuting attorney shall ensure that a flow of
information maintained between the various investigative
personnel and his office sufficient to place within his
possession or control all material and information relevant to

the accused and the offense charged.

Reference: @ Standard 2.2.

7-1.3. Additional disclosures upon request and specification.

Subject to the provisions of 7-1.6 and 7-3.4, the
prosecuting attorney shall upon request of the defense counsel,
disclose and permit inspection, testing, copying, and
photographing of any relevant material and information
regarding:

(2a) specified searches and seizures;

(b) the acquisition of specified statements from the
accused: and

(¢) the relationship, if any, of specified persons to

the prosecuting authority.

Reference: Standard 2.3.

Note: For a related standard, see Electronic Surveillance

2.3.

7=1.4. Material held by other governmental personnel.

(a) Upon defense counsel's request and designation of

material or information which would be discoverable if in the
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possession or control of the prosecuting attorney and which is
in the possession or control of other governmental personnel,
the prosecuting attorney shall use diligent good faith efforts
to cause such material to be made available to defense counsel,
if the prosecuting attorney's efforts are unsuccessful and such
material or other governmental personnel are subject to the

jurisdiction of the court.

Reference: Standard 2.4.

7~1.5. Discretionary disclosures.

(a) The court in its discretion may require disclosure to
defense counsel of relevant material and information not
covered by sections 7-1.1, 7-1.2 and 7-1.4 upon a showing of
materiality to the preparation of the defense, and if the
request is reasonable.

(b) The court may deny disclosure authorized by this
section if it finds that there is a substantial risk to any
person of physical harm, intimidation, bribery, economic
reprisals or unnecessary anncyance or embarrassment, resulting
from such disclosure, which outweighs any usefulness of the

disclosure to defense counsel.

Reference: Standard 2.5.
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7-1.6. Matters not subject to disclosure.

(a) Work Product. Disclosure shall not be required of
legal research or of records, correspondence, reports or
memoranda to the extent that they contain the opinions,
theories or conclusions of the prosecuting attorney or members
of his legal staff.

(b) Informants. Disclosure shall not be required of an
informant's identity where his identity is a prosecution secret
and a failure to disclose will not infringe the cousistitutional
rights of the accused. Disclosure shall not be denied
hereunder of the identity of witnesses to be produced at a
hearing or trial.

(c) National Security. Disclosure shall not be required
where it involves a substantial risk of grave prejudice to
national security and a failure to disclose will not infringe
the constitutional rights of the aecused. Disclosure shall not
be denied hereunder regarding witnesses or material to be

produced at a hearing or trial.

Reference: Standard Z.&.

PART II. DISCLOSURE TO PROSECUTION

7=2.1. The person pf the accused.

(a) Notwithstanding the initiation of judicial
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proceedings, and subject to constitutional limitations, a
judicial officer may require the accused to:

(i) appear in a line-up;

(ii) speak for identification by witnesses to an offense;
(iii) be fingerprinted;
(iv) pose for photographs not involving reenactment of the
scene;
(v) try on articles of clothing;
(vi) permit the taking of specimens of material under his
fingernails;
(vii) permit the taking of samples of his blood, hair and
other materials of his body;
(viii) provide specimens of his handwriting; and
(ix) submit to a reasonable physical or medical inspection
of his body.

(b) Whenever the personal appearance of the accused is
required for the foregoing purposes, reasonable notice of the
time and place of such appearance shall be given by the
prosecuting attorney to the accused and his counsel. Provision
may be made for appearance for such purposes in an order

admitting the accused to bail or providing for his release.

Reference: Standard 3.1.

7=-2.2. Medical and scientific reports.

Subject to constitutional limitations, the trial court may

require that the prosecuting attorney be informed of and

125



permitted to inspect and copy or photograph any reports or
statements of experts, made in connection with the particular
case, including results of physical or mental examinations and

of scientific tests, experiments or comparisons.

Reference: Standard 3.2,

7-2.3. Nature of defense.

Subject to constitutional limitations, the trial court may
require that the prosecuting attorney be informed of the nature
of any defense which defense counsel intends to use at trial
and the names and addresses of persons whom defense counsel

intends to call as witnesses in support thereof.

Reference: Standard 3.3.

Note: TFor a related standard, see The Defense Function
4.3. See also Wardius v. Oregon, 412 U,S. 470 (1973).

PART '‘IIT. REGULATION OF DISCOVERY

7-3.1. Investigation not to be impeded.

Subject to the provisions of 7-1.6 and 7-3.4, neither the
prosecuting attorney, the defense counsel nor other prosecution
or defense personnel shall advise persons having relevant
material or information (except the accused) to refrain from
discussing the case with opposing counsel or showing opposing

counsel any relevant material, nor shall they otherwise impede
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counsel's investigation of the case. The court shall determine

that the parties are aware of this provision.

Reference: Standard 4.1.

Note: For related standards, see The Defense Function
4.3; The Prosecution Function 3.l.

7-3.2. Continuing duty to disclose.

If before trial, bhut subsequent to compliance with, or an
order entered pursuant to this Rule, a party discovers
additional material ox information which is subject to
disclosure, he shall promptly notify the other party of the’
existence of such material or information. If additional
material or information is discovered during trial, the party
shall notify the court and the adverse party of the existence

of the material or information.

Reference: Standard 4.2.

7-3.3. Custodyv of materials.

Any materials furnished to an attorney pursuant to these
rules shall remain in his exclusive custody and be used only
for the purposes of conducting his side of the case. The
court may provide that the material be subject to other

reasonable terms and conditions.

Reference: Standard 4.3.
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Note: For a related standard, see Fair Trial and Free
Press 1l.1.

7-3.4, Protective orders.

Upon a showing of cause, the court may order that
specified disclosures be restricted or deferred, or make such
other order as is appropriate. Provided that all material
and information to which a party is entitled under 7-1.1, 7-1.3
and 7-1.4, must be disclosed in time to permit counsel to make

beneficial use therof at the trial.

Reference: Standard 4.4.

7-3.5, Excision.

(a) When some parts of certain material are discoverable
under the provisions of these court rules, and other parts are
not discoverable, tr: non-discoverable material may be excised
and the remainder made available in accordance with applicable
provisions of these rules.

(b) Material excised pursuant to judicial order shall be
sealed and preserved in the records of the court, to be made

available to the appellate court in the event of an appeal.

Reference: Standard 4.5.
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7-3.6. In camera proceedings.

Upon request of any person, the court may permit any
showing of cause for denial or regulation of disclosures, or
portion of such showing, to be made in camera. A record shall
be made of such proceedings. If the court enters an order
granting relief following a showing in camera, the entire
record of such showing shall be sealed and preserved in the
records of the court, to be made available to the appellate

court in the event of an appeal.

Reference: Standard 4.6.

7=-3.7. Failure to comply; sanctions.

(a) If at any time during the course of the proceedings
it is brought to the attention of the court that a party has
failed to comply with this rule or with an order issued
pursuant to this rule, the court may order such party to permit
the discovery or inspection of materials not previously
disclosed, grant a continuance, [prohibit the party from
introducing in evidence the material not disclosed] or enter
such other order as it deems just under the circumstances.

(b) Willful violation by counsel of an applicable
discovery rule or an order issued pursuant thereto may subject

counsel to appropriate sanctions by the court.

Reference: Standard 4.7.
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Note: A jurisdiction may omit the bracketed provision and
remain in complete accord with the Standards. The commentary
to the Standards makes clear that this particular sanction is
neither advocated nor opposed, although the Standards encourage
use of the alternative sanctions specifically enumerated.

PART IV, PROCEDURE

7-4.1. General procedural requirements.

(a) In all criminal cases, procedures prior to trial
shall recognize the possible need for the following three
stages:

(i) an exploratory stage, initiated by counsel and
conducted without court supervision to implement
discovery required or authorized under this rule;

(ii) an omnibus stage, supervised by the trial, court
and requiring court appearance when neceséary;
(iii) a trial planning stage, requiring pretrial
conference when necessary.

(b) These stages shall be adapted to the needs of the

particular case and may be modified or eliminated as

appropriate.

Reference: Standard 5.1.

Note:. This rule implements part of Standard 5.1,
Standard 5.1. (b) is dealt with in the Standards Relating to
Speedy Trial, and therefore no implementing rule is provided
here. For related standards, see Speedy Trial 1.2, 2.1;

The Function of the Trial Judge 3.6, 3.8; The Prosecution
Function 5.1.
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7-4.2. Setting of omnibus hearing.

() If a plea of guilty is not ehtered at the time the
accused is first called upon to plead by a court having
jurisdiction to try the accused, the court shall set a time
for an Omnibus Hearing.

(b) In determining the date for the Omnibus Hearing the
Court shall allow counsel sufficient time:

(i) to initiate and complete discovery required or

authorized under this rule;
(1i) to conduct further investigation necessary to the
defendant's case; and

(iii) to continue plea discussion.

Reference: Standard 5.2(b) and (c).

Note: For a related standard, see The Function of the
Trial Judge 3.6.

7-4.3. Omnibus hearing.

(a) At the Omnibus Hearing, the trial court on its own
initiative, utilizing an appropriate check-list form, should:
(i) ensure that standards regarding provisions of
counsel have been complied with;

(ii) ascertain whether the parties have completed the
discovery required in sections 7-1.1 and 7-1.3, and
if not, make orders appropriate to expedite

completion;
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(iii) ascertain whether there are requests for additional
disclosures under sections 7-1.4, 7-1.5, and 7-2.2
and 7-2.3:

(iv) make rulings on any motions, demurrers or other
requests then pending, and ascertain whether any
additional motions, demurrers or requests will be
made at the hearing or continued portions thereof;

(v) ascertain whether there are any procedural or

constitutional issues which should be considered;

(vi) upon agreement of counsel; or upon a finding that
the trial is likely to be protracted or otherwise
unusually complicated, set a time for a Pretrial
Conference; and

(vii) nupon the accused's request, permit him to change
his plea.

(b) Unless the court otherwise directs, all motions,
demurrers and other reguests prior to trial should be reserved
for and presented orally at the Omnibus Hearing. All igsues
presented at the Omnibus Hearing may be raised without prior
notice either by counsel or by the court. If discovery,
investigation, preparation, and evidentiary hearing, or a formal
presentation is necessary for a fair determination of any
issue, the Omnibus Hearing should be continued until all
matters are properly disposed of.

(¢)  Any pretrial motion, request or issue which is not

raised at the Omnibus Hearing shall be deemed waived, unless
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the party concerned did not have the information necessary to
make the motion or request or raise the issue.

(d) Stipulations by any party or his counsel should be
binding upon the parties at trial unless set aside or modified
by the court in the interests of justice.

(e) A verbatim record of the Omnibus Hearing shall be
made and preserved. This record shall include the disclosures
made, all rulings and orders of the court, stipulations of the
parties, and an identification of other matters determined or

pending.

Reference: Standard 5.3.

Note: The Standard does not require a verbatim record
but allows for either a verbatim record or a summary memorandum.
For related standards, see Criminal Appeals 3.2; Electronic
surveillance 2.3; Pleas of Guilty 1.3; Pretrial Release 4.2;
Providing Defense Services 4.1, 5.2, 5.3, 7.2, 7.3; The
Function of the Trial Judge 3.4, 3.6.

7-4.4, Omnibus hearing-forms.

(a) Appropriate forms and checklists shall be utilized
by the court in conducting the Omnibus Hearing. These forms
shall be made available to the parties at the time of the
defendant's First Appearance.

(b) Nothing in the forms shall be construed to make

substantive changes in these rules on discovery.

Reference: Standards Relating to Discovery and Procedure
Before Trial, Appendix C p. 138. ‘
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7-4.5.

Pretrial conference.

(a)

Whenever a trial is likely to be protracted or

otherwise unusually complicated, or upon request by agreement

of counsel, the trial court may (in addition to the Omnibus

Hearing) hold one or more Pretrial Conferences, with trial

counsel present, to consider such matters as will promote a

fair and expeditious trial. Matters which might usefully be

considered include:

(1)

(v)
(vi)
(vii)
(viii)
(ix)

(x)

(xi)

(xii)

making stipulations as to facts about which there
can be no dispute;

marking for identification various documents and
other exhibits of the parties:

waivers of foundation as to such documents;
excision from admissible statements of material
prejudicial to a codefendant;

severance of defendants or offenses:

seating arrangements for defendants and counsel;
use of jurors and questionnaires;

conduct of voir dire;

number and use of peremptory challenges;
procedure on objections where there are multiple
counsel;

order of presentation of evidence and arguments
where there are multiple defendants;

order of cross-examination where there are multiple

defendants; and
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(xiii) temporary absence of defense counsel during trial.

(b} Pretrial Conferences shall be recorded. At the
conclusion of the conference a memorandum of the matters agreed
upon should be signed by counsel, approved by the court, and
filed. Such memorandum shall be binding upon the parties at
trial, on appeal and in post-conviction proceedings unless
set aside or modified by the court in the interests of justice.
However, admissions of fact by an accused if present should
bind the accused only if included in the pretrial order and

signed by the accused as well as his attorney.

Reference: Standard 5.4.

Note: For related standards, see Fair Trial and Free
Press 3.2, 3.4; Joinder and Severance 2.3; The Defense
Function 7.2; The Function of the Trial Judge 5.1; The
Prosecution Function 5.3; Trial by Jury, Part II.
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APPENDIX A
Checklist for Action Taken at Omnibus Hearing

In the District Court of , County,

State of )
)
Plaintiff )

) -

v ) No.

)
’ )
)
Defendant )
)

ACTION TAKEN AT OMNIBUS HEARING

A. DISCOVERY BY DEFENDANT

(Number circled
shows action taken)

1. The defense states it has obtained full discovery and (or)
has inspected the prosscution file, (except)

(If prosecution has refused discovery of certain materials,
defense counsel shall state nature of material.

).

2. The prosecution states it has disclosed all evidence in
its possession, favorable to defendant on the issue of guilt.

3. The defendant requests and moves for---

3(a) Discovery of all oral, written or recorded state-
ments made by defendant to investigating officers or to third
parties and in the possession of the prosecution (Granted)
(Denied)

3(b) Discovery of the names of prosecution witnesses and
their statements. (Granted) (Denied)

3(c) Inspection of all physical or documentary evidence
in plaintiff's possession. (Granted) (Denied)
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4., Decfendant, having had discovery of Items #2 and #3, re-
quests and moves for discovery and inspection of all further

or additional information coming into the plaintiff's possession
as to Items #2 and #3. (Granted) (Denied)

5. The defense requests the following information and the
plaintiff states---

5(a) The prosecution (will) (will not) rely on prior
acts or convictions of a similar nature for proof of knowledge
or intent.

5(b) Expert witness (will) (will not) be called:

1. Name of witness, qualification and subject of
testimony , and reports (have been) (will be) supplied
to the defense.

5(c) Reports or tests of physical or mental examinations
in the control of the prosecution (have been) (will be)
supplied.

5(d) Reports of scientific tests, experiments or
comparisons and other reports of experts in the control of the
prosecution, pertaining to this case (have been) (will be)
supplied.

5(e) Inspection and/for copying of any books, papers,
documents photcographs or tangible objects which the
prosecution---

(1) obtained from or belonging to the defendant, or

(2) which will be used at the hearing or trial, (have
been) (will be) supplied to defendant.

5(£) 1Information concerning a prior conviction of
persons whom the prosecution intends to call as witnesses at
the hearing or trial (has been) (will be) supplied to
defendant.

5(g) Prosecution to use prior felony conviction for
impeachment of defendant if he testifies,

Date of conviction Offense

(1) Court rules it (may) (may not) be used.

(2) Defendant stipulates to prior conviction without
production of witnesses or certified copy. (Yes) (No)
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5(h) Any information government has, indicating entrapment
of the defendant (has been) (will be) supplied.
B. MOTIONS REQUIRING SEPARATE HEARING
The defense moves---

6{(a) To suppress physical evidence in plaintiff's
possession on the grounds of

(1) Illegal seavch
(2) TIllegal arrest

6 (b) Hearing of motions to suppress physical evidence

€ (c) To suppress admissions or confessions made by
defendant on the grounds of

(1) Delay in arraignment

(2) Coercion or unlawful inducement

(3) Violation of the Miranda Rule

(4) Unlawful arrest

(5) Improper use of Line-up (Wade & Gilbert)

6(d) Hearing to suppress admissions or confessions set
for

(1) Date of trial. (or) (2)

Prosecution to state:--

6 (e) Proceedings befc¥e the grand jury (were) (were not)
recorded;

6(f) Transcriptions of the grand jury testimony of the
accused, and all persons whom the prosecution intends to call
as witnesses at a hearing or trial (have been) (will be)

supplied:

6 (g) Hearing re supplying transcripts set for

PR,
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6 (h) The prosecution to state:

(1) There (was) (was not) an informer ( or lookout)
involved;

(2) The informer (will) (will not) be called as a
witness at the trialj;

(3) It has supplied the identity of the informer; (or)
(4) It will claim privilege of non-disclosure;

6 (1) Illearing on privilege set for

6(j) The prosecution to state:~--

There (has) (has not) becen any--

(1} Electronic surveillance of the defendant or his
premises;

(2) Leads obtained by electronic surveillance of
defendant's person or premises;

(3) All material will be supplied, or

6 (k) Hearing on disclosure set for

C. MISCELLANEOUS MOTIONS
The defense moves---

7(a) To disniss for failure of the indictment (or
information) to state an offense. (Granted) (Denied)

7(b) To dismiss the indictment or information (or count_
thereof) on the ground of duplicity. (Granted) (Denied)

7(c) To sever case of defendant and for a
separate trial. {(Granted) (Denied)
7(d) To sever count of the indictment or information

and for a separate trial thereon. (Granted) (Denied)
7(e) For a Bill of Particulars. (Granted)  (Denied)

7(f) To take a deposition of witness for testimonial
purposes and not for discovery. (Granted) (Denied)

7(g) To require the prosecution to secure the appearance
of witness who is subject to state direction at
the trial or hearing. (Granted) (Denied)
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7(h) To inquire into the reasonableness of bail.
anount fixed . (Affirmed) (Modified to ).

D. DISCOVERY BY THE PROSECUTION

D.1. Statements by the defense in response to
prosecution requests,

8. Competency, Insanity and Diminished Mental Responsibility

8(a) There (is) (is not) any claim of incompetcncy of
defendant to stand trial.

8(b) Defendant (will) (will not) rely on a defense of
insanity at the time of offense;

8{c) Defendant {will) (will not) supply the name of his
witnesses, both lay and professional, on the dbove issue;

8(d) Defendant (will) (will not) permit the prosecution
to inspect and copy all medical reports under his control or
the control of his attorney;

8 (e) Defendant (will) (will not) submit to a psychilatric
examination by a court appointed doctor on the issue of his
sanity at the time of the alleged offense;

9. Alibi

9(a) Defendant (will) (will not) rely on an alibi;
9(b) Defendant (will) (will not) furnish a list of his
alibi witnesses;

10. Scientific Testing

Defendant (will) (will not) furnish results of scientific
tests, experiments or cowmparisons and the names of persons
who conducted the tests;

11(a) Nature of the Defense
Defense counsel states the general nature of the
defense is---

(1) lack of knowledge cof contraband
(2) lack of special intent
(3) diminished mental responsibility

(4) entrapment
(5) general denial. Put prosecution to proof.
11(b) Delense counsel states there (is) (is not)
(may be) a probability of a disposition without trial;
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11l (c) Defendant (will) (will not) waive a jury and ask
for a court trial;

11(d) Defendant (may) (will) (will not) testify;

11 (e) Defendant (may) (will) (will not) call additional
wiltnesses.

11(f) Character witnesses (may) (will) (will not) be
called.

11(qg) Defense counsel will supply the prosecution names
of additional witnesses for defendant days before
trial.

D.2. RULINGS ON PROSECUTION REQULEST AND MOTIONS

The defendant is directed by the court, upon timely
notice to defense counsel,

12(a) to appear in a lineup
12(b) to speak for voice identification by witnesses
12(c) to be finger printed

12(d) to pose for photographs (not involving a reinact-
ment of the crime)

12(e) to try on articles of clothing
12(£f) to permit taking of specimens of material under
fingernails.

12(y) to permit taking samples of blood, hair and other
materials of his body which involve no unreasonable intrusion;

12 (h) to provide samples of his handwriting

12(1i) to submit to a physical external inspection of his
body.

L. STIPULATIONS
It is stipulated between the parties:

13(a) That if was
called as a witness and sworn he would testify he was the
owner of the motor vehicle on the date referred to in the
indictment (or information) and that on or about that date
the motor vehicle disappeared or was stolen; that he never
gave the defendant or any other person permission to take the
motor vehicle.

13(b) That the official report of the chemist may be
received in evidence as proof of the weight and nature of the
substance referred to in the indictment (or information).

13(c) That if the official
state chemist were called, qualified as an expert and sworn
as a witness he would testify that the substance referred to
in the indictment {or the information) has been chemically
“ested and is contains
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and the weight 1is .

13(d) That there has bcen a continuous chain of custody
in state agents from the time of the seizure of the contraband
to the time of the trial.

13(e) Miscellaneous stipulations:

I'.  CONCLUSION-—-DEFENSE COUNSEL STATES

14 (a) That defense counsel knows of no problems involving
delay in arraignment, the Miranda Rule or illegal search or
arrest, or any other constitutional problem, except as set
forth above.

14(b) That defense counsel has inspected the check list
on this Action Taken form, and knows of no other motion,
proceeding or request which he decides to press, other than
those checked thereon.

Approved: Dated:

SO ORDERED:

Attorney for the State of

JUDGE

Attorney for Defendant
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Title 8

SPEEDY TRIAL

PRELIMINARY COMMENT

The Standards Relating to Speedy Trial, (1968) are, in

part, hortatory and declare matters of general policy. These
suggested drafts have been prepared within the limitations of
the Standards and may, in some cases, seem overbroad and
general, The draftsman who seeks to use these proposals

as bases for workable rules of procedure will prokably wish to
employ greater particularity and refinement in order to achieve
implementation of the Standards within a framework of local
practice.

One cof the most serious problems in the administration
of c¢riminal justice is the increasing congestion in the trial
courts and the consequent delay in bringing cases to trial.
The Standards recognize the interests of both the accused
and the public in securing a prompt adjuciation of any
charge, and are primarily concerned with the definition
and protection of those interests. Thus, they deal with
the trial calender and the problems of scheduling a prompt
trial, the problem of determining what constitutes a speedy
trial and what periods of time should be included in, or
excluded from, the court's consideration in deciding upon

a speedy trial motion, special procedures for the trial
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of persons on other charges, and the consequences of the
denial of a speedy trial. While the right to a speedy trial
is a substantive right of constitutional origin, supplemented
in most states by specific statutes setting forth the time
within which a defendant must be tried following the date he
was arrested, held to answer, committed or indicted, the
content of the Standards is largely procedural and would,
therefore, seem to be almost wholly subject to implementation
by court rule.

Of particular significance is the speedy trial legislation
reéently enacted by congress. (18 U.S.C., §§ 3161-3162;
Pub. L. 93-619, Jan. 3, 1975; 88 Stat. 2076). Until the
current enactment was passed, Federal courts were subject
only to the rather indefinite Sixth Amendment standard. The
new legislation provides a framework of specific limitations
controlling each stage of the processing of the criminal
case, a clear statement of the bases upon which periods of
delay shall be excluded from the limitations, and a system
of sanctions for violation. The draftsman who is concerned
with speedy trial rules or legislation should become

familiar with these statutes.

PART I. THE TRIAL CALENDER

8=-1.1. Priorities in scheduling criminal cases.

To effectuate the right of the accused to a speedy trial
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and the interest of the public in prompt disposition of
criminal cases, insofar as is practicable:

(a) the trial of criminal cases shall be given
preference over civil cases; and

(b) the trial of defendants in custody and defendants
whose pretrial liberty is- reasonably believed to present
unusual risks shall be given preference over other criminal
cases.

Reference: Standards Relating to Speedy Trial, (1968)
(hereafter cited in this Title as Standard), 1.1.

Note: For a related standard, see The Function of the
Trial Judge 3.8.

8-1.2. Assignment of cases: prosecutor's duty to report.

(&) The court shall provide for the assignment cf cases
upon the calendar for trial in accordance with these rules.
The prosecuting attorney shall advise the court of any facts
within his knowledge which may be relevant in determining the
oxrder of cases on the calendar.

(b) On the first court day of each meonth the prosecuting
attorney shall'file a written report listing all cases that
have been pending more than [time fixed by jurisdiction] since
the filing of the charge and for which trial has not been
requested by the prosecution. In each case the reasons why
trial has not been requested shall be stated. The report so
filed shall be retained in the office of the clerk of the

court and shall constitute a public record.
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Reference: Standard 1.2.

Note: For related standards, see Discovery and Procedure
Before Trial 5.1; Pretrial Release 5.9; The Function of the
Trial Judge 3.8; The Prosecution Function 5.1.

8-1.3., Continuances.

Continuances shall be granted by the court only upon a
showing of good cause and for a period no longer than the
circumstances of the case require. In ruling upon motions for
continuance, the court shall take into account not only the
request or consent of the prosecution or defense, but the

public interest in the prompt disposition of the case.

Reference: Standard 1.3.

Note: For related standards, see The Defense Function 1.2;
The Prosecution Function 2.9.

PART II. DETERMINATION OF TIME FOR TRIAL

8=2,1. ILimitation.

A defendant charged with an offense, either felony or
misdemeanor, shall be tried within [period fixed by
jurisdiction] from the time provided in Rule 8-2.2, excluding
only such periods of necessary delay as are authorized in

Rule 8-2.3.

Reference: Standard 2.1.

Note:‘ For a related standard, see Discovery and Procedure
Before Trial 5.1.

146



8~2.2. When time commences to run.

The time for trial shall commence running, without demand
by the defendant, from the following dates:

(2) From the date the charge is filed, except that if
the defendant has been continuously held in custody or on
bail or recognizance until that date to answer for the same
offense or an offense based on the same conduct or arising
from the same criminal episode, then the time for trial shall
commence running from the date he was held to answer.

(b) When the charge is dismissed upon motion of the
defendant and subsequently the defendant is held to answer or
charged with the same offense or an offense based upon the
same conduct or arising from the same criminal episode, the
time for trial shall commence running from the date the
defendant is subsequently held to answer or charged, as
provided in subdivision (a) of this rule.

(c¢) If the defendant is to be retried following a
mistrial, an order granting a new trial, or an appeal or
collateral attack, the time for trial shall commence running

from the date of mistrxial, order granting a new trial or remand.

Reference: Standard 2.2.

Note: As used in this rule, charge means a written
statement filed with a court which accuses a person of an
offense and which is sufficient to support a prosecution; it
may be an indictment, information, complaint, or affidavit,
depending upon the circumstances and the law of the particular
jurisdiction. For discussion, see commentary of the Section 2.2,
pp. 17-25, Standards Relating to Speedy Trial, (1968).

For a somewhat more complex and particular set of
limitations, see 18 U.S.C. § 3161.
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8=2.3. Excluded periods.

The following periods shall be excluded in computing the
time for trial:

(2) The period of delay resulting from other proceedings
concerning the defendant, including but not limited to an
examination and hearing on the competency of the defendant and
the period during which he is incompetent to stand trial,
hearings on pre-trial motion, interlocutory appeals, and trials
of other charges against the defendant. No pre—tfial motion
shall be held under advisement for more than [30 days or other
fixed period] and any time longsr than [30 days or other fixed
period] shall not be considered as an excluded period.

(b) The period of delay resulting from congestion of
the trial docket when the delay is attributable to exceptional
circumstances. When delay results from congestion of the trial
docket attributable to exceptional circumstances, the court
shall state and a record shall be made of the exceptional
circumstances to which the congestion is attributable in its
order continuing the case.

(c) The period of delay resulting from a continuance
granted at the timely request or with the consént of the
defendant or his counsel. A defendant without counsel shall
not be deemed to have consented to a continuance unless he has
been advised by the court of his right to a speedy trial under
this rule and the effect of his consent.

(d) The period of delay resulting from a continuance
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granted at the timely request of the prosecuting attorney, if:

(i) the continuance is granted because of the
unavailability of evidence material to the state's
case, when the prosecuting attorney has exercised due
diligence to obtain such evidence and there are
reasonable grounds to believe that such evidence will
be available at a later date; or

(ii) the continuance is granted in a felony case to allow
the prosecuting attorney additional time to prepare
the state's case and additional time is justified
because of the exceptional complexity of the
particular case.

(e) The period of delay resulting from the absence or
unavailability of the defendant. A defendant shall be
considered absent whenever his whereabouts are unknown and in
addition he is attempting to avoid apprehension or prosecution
or his whereabouts cannot be determined by due diligence. A
defendant shall be considered unavailable whenever his where-
abouts are known but his presence for trial cannot be obtained
or he resists being returned to the state for trial.

(£) If the charge was dismissed upon motion of the
prosecuting attorney and thereafter a charge is filed against
the defendant for the same cffense or an offense based upon the
same conduct or arising from the same criminal episode, the
period of delay from the date the charge was dismissed to the
date the time limitations would commence running as to the

subsequent charge had there been no previous charge.
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(g) A reasonable period of delay when the defendant is
joined for trial with a codefendant as to whom the time for
trial has not run and there is good cause for not granting
a severance. In all other cases the defendant shall be granted
a severance so that he may be tried within the time limits
applicable to him.

(h) Other periods of delay for good cause.

Reference: Standard 2.3.

Note: For a related standard, see Joinder and Severance
2.3. See also, 18 U.S.C. § 3161l(h) and (i).

PART III. SPECIAL PROCEDURES:

PERSONS SERVING TERM OF IMPRISONMENT

8=3.1l. Prosecutor's obligations.

(a) If the prosecuting attorney is informed or otherwise
knows that a person charged with a crime is imprisoned in a

penal institution of the state of , he shall promptly

undertake to obtain the presence of the prisoner for trial.

(b) If the prosecuting attorney is informed or otherwise
knows that a person charged with a crime is impriscned in a
penal institution of a jurisdiction other than the state of

; he shall promptly cause a detainer to be filed

with the official having custody of the prisoner and request
such officer to advise the prisoner of the filing of the
detainer and of the prisoner's right to demand trial.

(c) Upon receipt from a prisoner of a demand for trial
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upon a pending charge, the prosecuting attorney shall promptly

seek to obtain the presence of the prisoner for trial.

Reference: Standard 3.1,

Note: Standards 3.1l(b) and (d) deal with the
responsibility of the Warden or other officials having custody
of the prisconer. As these are officers of the executive
department, a court rule pressribing their duties seems
inappropriate. However, standards for legislation to this
effect may be derived from the Uniform Mandatory Disposition
of Detainers Act, prepared by the National Conference of
Commissioners on Uniform State Laws, and the Suggested
Legislation and Agreement on Detainers, prepared by the Council
of State Governments, which appear as Appendix A and Appendix
B, respectively, pp. 43-56, Standards Relating to Speedy Trial,
(1968) .

See also 18 U.S.C. § 3161(j).

8-3.2. Time for trial.

The time for trial of a prisoner whose presence for trial
is obtained while he is serving a term of imprisonment shall
commence running from the time his presence for trial has
been obtained, subject to such excluded periods as are provided
by Rule 8-2.3. If the prosecuting attorney has unreasonably
delayed in causing a detainer to be filed with the official
having custody of the prisoner or seeking to obtain the
prisoner's presence for trial in lieu of filing a detainer or
upon receipt of g demand, such periods of unreasonable delay
shall be counted in ascertaining whether the time for trial

has run.

Reference: Standard 3.3.
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PART IV. CONSEQUENCES OF DENIAL OF SPEEDY TRIAL

8-4.1l. BAbsolute discharge.

If the defendant is not brought to trial within the time
provided by Rules 8-2.1 and 8~2.2, as extended by periods
excluded under Rule 8~2.3, the court, upon motion of the
defendant, shall dismiss the charge with prejudice. A
dismissal with prejudice discharges the defendant and bars
prosecution for the offense charged and for any other offense
based on the same conduct or arising fxom the same criminal

episode.

Reference: Standard 4.1.

Note: Rule 8-2.1 suggests a single limitation on trials,
regardless of whether the defendant is held in jail prior to
trial or is at liberty on bail or recognizance. In some states
the statutes impose a shorter limitation on the trials of
persons detained prior to trial than in the case of those who
have been released. For example, Sec. 22-3402, Kan. Code of
Crim. Proc. provides that a defendant who is held in jail must
be tried within 90 days, while a defendant on pretrial release
must be tried within 180 days. Failure to comply with either
limitation results in absolute discharge. On the other hand,
18 U.S.C. § 3162 empowers the court to determine whether the
dismissal will be with or without prejudice. Among the
factors the court must consider are: the seriousness of the
offense; the facts and circumstances which led to dismissal;
and the impact of reprosecution on the administration of
Justice and the speedy trial act.

Standard 4.% is relevant to those jurisdictions where a
shorter limitation is imposed for trials of persons in custody.
It provides that the running of the shorter period shall only
terminate custody and require the release of the defendant on
his own recognizance. He will not be entitled to discharge
until the elapse of the time for trial of persons on pretrial
release. With respect to the appropriate remedy, see Barker v.
Wingo, 407 U.S. 514 (1972).
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8-4.2. Waiver.

Failure of a defendant represented by counsel to move for
dismissal of the charges under these rules prior to a plea of
guilty or nolo contendere or trial shall constitute a waiver

of his rights under these rules.

Reference: Standard 4.1.
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Title 9

JOINDER AND SEVERANCE

PRELIMINARY COMMENT

The Standards Relating to Joinder and Severance {(1968)

deal with the problems of the joinder and severance of both
offenses and defendants in criminal cases. They set forth
criteria to aid the trial judge in the responsible exercise of
his discretion in deciding whether or not to grant a motion
for joinder or severance. Such criteria would, of course, also
be of value in facilitating the effective review of the trial
judge's exercise of discretion. The Standards also recognize
the power of the court to consolidate or sever pending actions
on its own motion whenever such action would have been
appropriate upon a motion by either of the parties.

Most states control joinder and severance by statute.
However, federal practice has long relied upon court rules in
this area. These Standards would, therefore, appear to be

susceptible to implementation by court rule.

PART I. JOINDER OF OFFENSES AND’DEFENDANTS

g-~1.1. Joinder of offenses.

\

Two or more offenses may be joined in one charge, with
each offense stated in a separate count, when the offenses,

whether felonies or misdemeanors or both:
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(a) are of the same or similar character, even if not
part of a single scheme or plan; or

(b) are based on the same conduct or on a series of acts
connected together or constituting parts of a single scheme
or plan.

Reference: Standards Relating to Joinder and Severance
(1968) , (hereafter cited in this Title as Standard) 1.1.

9-1.2, Joinder of defendants.

Two or more defendants may be joined in the same charge:

(a) when each of the defendants is charged with
accountability for each offense alleged;

(b) when each of the defendants is charged with
conspiracy and some of the defendants are also charged with one
or more offenses alleged to be in furtherance of the conspiracy;
or

(c) when, even if conspiracy is not charged and all of
the defendants are not charged in each count, it is alleged
that the several offenses charged:

(i) were part of a common scheme or plan; or

(ii) were so closely connected in respect to time, place
and occasion that it would be difficult to separate

proof of one charge from proof of others.

L3

Reference: Standard 1.2.
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9~1.3. Failure to join related offenses.

(a) Two or more offenses are related offenses for
purposes of this rule, if they are within the jurisdiction and
venue of the same court and are based on the same conduct or
arise from the same c¢riminal episode.

(b) When a defendant has been charged with two or more
related offenses, his timely motion to join them for trial
should be granted unless the court determines that because the
prosecuting attorney does not have sufficient evidence to
warrant trying some of the offenses at that time, or for some
other reason, the ends of justice would be defeated if the
motion is granted. A defendant's failure to so move constitutes
a waiver of any right of joinder as to related offenses with
which the defendant knew he was charged.

(¢) A defendant who has been tried for one offense may
thereafter move to dismiss a charge for a related offense,
unless a motion for joinder of these offenses was previously
denied or the right of joinder was waived as provided in
subsection (b). The motion to dismiss must be made prior to
the second trial, and should bhe granted unless the court
determines that because the prosecuting attorney did not
have sufficient evidence to warrant trying this offense at the
time of the first trial, or for some other reason, the ends of
justice would be defeated if the motion were granted.

(d) Entry of a plea of guilty or nolo contendere to one

offense does not bar the subsequent prosecution of a related
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offense. A defendant may enter a plea of guilty or nolo
contendere on the basis of a plea agreement in which the
prosecuting attorney agrees to seek or not to oppose dismissal
of other related charges or not to prosecute other potential

related charges.

Reference: Standard 1.3.

Note: For a related standard, see Pleas of Guilty 3.1.
Also, Ashe v. Swenson, 397 U.S. 436 (1970) is relevant to the
problem of failure to join related offenses.

PART II. SEVERANCE OF OFFENSES AND DEFENDANTS

9-2.1. Timeliness of motion; waiver; double -eopardy.

(a) A defendant's motion for severance of offenses or
defendants must be made before trial, except that a motion for
severance may be made before or at the close of all the
evidence if based upon a ground not previously known.
Severance is waived if the motion is not made at the
appropriate time.

(b) If a defendant's pretrial motion for severance was
overruled, he may renew the motion on the same grounds before
or at the close of all the evidence. Severance is waived by
failure to renew the motion.

(c) Unless consented to by the defendant, a motion by
the prosecuting attorney for severance of counts or
defendants may be granted only prior to trial.

(d) If a motion for severance is granted during the trial

and the motion was made or consented to by the defendant, the
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granting of the motion shall not bar a subsequent trial of that

defendant on the offenses severed,

Reference: Starndard 2.1.

9=2.2. Severance of offenses.

(a) Whenever two or more offenses have been joined for
trial solely on the ground that they are of the same or similar
character, the defendant shall have a right to a severance of
of the offenses.

(b) The court, on application of the prosecuting attorney,
or on application of the defendant other than under subsection
(a), shall grant a severance cf offense whenever:

(i) if before trial, it is deemed appropriate to

promote a fair determination of the defendant's
guilt or inngcence of each offense; or

(ii) 4if during trial upon consent of the defendant, it is
deemed necessary to achieve a fair determination of

the defendant's guilt or innocence of each offense.

Reference: Standard 2.2.

9-2,3.  Severance of defendants.

(a)  When a defendant moves for a severance because an
out-of-court statement of a codefendant makes reference to him
but is not admissible against him, the court shall determine

whether the prosecution intends to offer the statement in
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evidence at the trial. If so, the court shall require the

prosecuting attorney to elect one of the following courses:

(1)

(ii)

(iii)
(b)

attorney,

a joint trial at which the statement is not admitted
into evidence;

a joint trial at which the statement is admitted into
evidence only after all references to the moving
defendant have been deleted, provided that, as
deleted, the confession will not prejudice the
moving defendant; or

severance of the moving defendant.

The court, on application of the prosecuting

or on application of the defendant other than under

subsection (a), shall grant a severance of defendants whenever:

(1)

(ii)

(c)

if before trial, it is deemed necessary to protect a
defendant's right to a speedy trial, or it is deemed
appropriate to promote a fair determination of the
guilt or innocence of one or more defendants; or

if during trial upon consent of the defendant to be
severed, it is deemed necessary to achieve a fair
determination of the guilt or innocence of one or
more defendants.

When such information would assist the court in

ruling on a motion for severance of defendants, the court may

order the prosecuting attorney to disclose any statements made

by the defendants which he intends to introduce in evidence at

the trial.
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Reference: Standard 2.3.

9-2.4. Failure to prove grounds for joinder of defendants.

If a defendant moves for severance at the conclusion of
the prosecution'’s case or of all the evidence, and there is not
sufficient evidence to support the allegation upon which the
moving defendant was joined for trial with the other defendant
or defendants, the court shall grant a severance 1if, in view of
this lack of evidence, severance is deemed necessary to achieve

a fair determination of that defendant's guilt or innocence.

Reference: Standard 2.4.

Note: For related standards, see Discovery and Procedure
Before Trial 2.1, 5.4; Speedy Trial 2.3.

PART III. CONSOLIDATION FOR SEVERANCE ON MOTION OF COURT

9-3.1. Authority of court to act on own motion.

(a) The court may order consolidation of two or more
charges for trial if the offenses, and the defendants if there
is more than one, could have been joined in a single charge.

(b) The court may order a severance of offenses or
defendants before trial if a severance could be obtained on

motion of a defendant or the prosecution.

Reference: Standard 3.1.

Note: For a related standard, see The Function of the
Trial Judge 3.09.
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Title 10

PLEAS OF GUILTY

PREL/IMINARY COMMENT

Title 10 is proposed to implement the ABA Standards Relating

to Pleas of Guilty, (1968), as modified by Standards Relating to

the Function of the Trial Judge (1972), 4.1 and 4.2. Both

the Advisory Committee on the Criminal Trial and the Advisory
Committee on the Judge's Function considered and proposed
standards to govern gquilty plea procedure. The results of
their respective studies are found in the published Standards
referred to above. There is significant overlapping of portions
of the two sets of standards and a close examination reveals
some inconsistency. With the objectives of simplification and
the elimination of confusion, an effort is here made to re-
concile the two sets of standards to the extent that they
relate to pleas of guilty.

In cases of apparent conflict or inconsistency, the

Standards Relating to the Function of the Trial Judge, as the

later expression, have been relied upon. To avoid duplication,
the more general rules relating to guilty plea procedure have
been withdrawn from Title 5, The Function of the Trial Judge,
and are included in this title. On the other hand, those rules
which seem particularly to be relevant to the rule of the judge

in the guilty plea process remain in Title 5. The draftsman
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who is concerned with rules relating to pleas of guilty should
review both titles. Additional guidelines for those performing

particular roles in the process are found in Standards Relating

to the Prosecution Function (1971) 4.1 to 4.3 and Standards

Relating to the Defense Function (1971) 6.1 and 6.2. While

the rules in this title govern guilty pleas generally, the
participants in the process should also examine the rules
based on the Standards referred to above.

The appropriateness of rules governing guilty pleas and
plea negotiations is illustrated by Rule 11 of the recently
amended Federal Rules of Criminal Procedure {(Pub. L.. 94-64
§ 3(5)-(10), 89 stat. 371, 372, July 31, 1975). Although
drawn in somewhat different language, Rule 11 incorporates most
of the features of the standards.

Like Rule 11, the standards recognize the legitimacy of
plea discussions and plea agreements. Hence, these proposed
rules not only establish procedures to be followed by courts

in taking pleas of guilty and nolo contendere, kut they also

provide guidelines for those who participate in the negotiations
that preceed the plea.

The plea of guilty involves a waiver of important consti-
tutional rights. Recent experience indicates that often the
plea is not finally dispositive of the case, but is the
subject of post conviction litigation. The draftsman of rules

governing this stage must be aware of the sensitive considerations

involved.
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PART I. RECEIVING AND ACTING UPON THE PLEA

10-1.1. Pleading by defendant:; alternatives.

(a) A defendant may plead not guilty, guilty or nolo
contendere. A plea of guilty or nolo contendere shall be
received only from the defendant himself in open court, except
when the defendant is a corporation, in which case the plea
may be entered by counsel or a corporate officer.

(b) A defendant may plead nolo contendere only with
the consent of the court. The court may accept a plea of
nolo contendere only when, upon due consideration of the
views of the parties and the interest of the public in the
effective administration of justice, it is convinced that
the interest of justice will be served by such acceptance.

Reference: Standards Relating to Pleas of Guilty (1968)
{hereafter cited in this Title as Standard) 1l.1.

Note: For a related standard, see The Function of the
Trial Judge 4.3.

10-1.2. Aid of counsel; time for deliberation.

(a) A defendant shall not be called upon to plead until
he has had an opportunity to retain counsel or, if he is
eligible for appointment of counsel, until counsel has been
appointed or waived. A defendant with counsel should not be
required to enter a plea if his counsel makes a reasonable
request for additional time to represent the defendant's interests.

(b) A defendant without counsel should not be called upon
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to plead to a charge of felony or other offense punishable
by imprisonment for more than one year within less than seven
days following the date he was held to answer or was otherxrwise

informed of the charge.

Reference: Standard 1l.3.

Note: For related standards, see Discovery and
Procedure Before Trial 5.3; Providing Defense Services 4.1,
5.1, 5.2, 5.3, 7.2, 7.3; The Defense Function 5.1, 5.2; The
Function of the Trial Judge 3.4.

10-1.3. Acceptance of pleas of quilty or nolo contendere.

(a) The court shall not accept a plea of guilty or
nolo contendere from a defendant without first addressing
the defendant personally and determining that

(i) the defendant understands the nature of the charge;

(ii) the defendant understands that, by pleading guilty
or nolo contendere, he waives his constitutional
right to persist in a plea of not guilty and
remain silent, his right to a trial by jury and
his right to be confronted with the witnesses
against him;

(iii) the plea is voluntary; and

(iv) unless the court's concurrence in a plea agreement
prior to acceptance of the plea renders it
unnecessary, the defendant understands the maximum
possible sentence on the charge (including that
possible from consecutive sentences), the mandatory

minimum sentence, if any, on the charge, and, when
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applicable, that a different or additional punishment
is authorized by reason of a previous conviction or
other factors which may be established, after his
plea, in the present action.

(b) Notwithstanding the acceptance of a plea of guilty
or nolo contendere, the court shall not enter a judgment upon
such plea without making such inquiry as will satisfy the
court that there is a factual basis for the plea.

(c) If the plea of guilty or nolo contendere is not
accepted, the judge shall state the reasons and shall require
a verbatim record of the proceedings to be made and preserved.

Reference: Standards Relating to the Function of the
Trial Judge 4.2.

Note: Standard 1.4, Standards Relating to Pleas of
Guilty 1.4 was substantially expounded and effectively
superseded by the Standard referred to above. See also Baykin
v. Alabama, 395 U.S. 238 (1969). For another related Standard,
see Sentencing Alternatives and Procedures 5.5.

10-1.4. Unrepresented defendant; reaffirmation of plea.

If a defendant who has waived counsel tenders a plea of
guilty or nolo contendere to a charge of felony or other
offense punishable by imprisonment for more than one year, the
court shall not accept the plea unless it is reaffirmed by the
defendant after a reasonable time for deliberation, not less
than three days, following the date the defendant received the

advice from the court required by Rule 10-1.3.
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Note: This new section is based upon the second sentence
of Standard 1.3(b). The words "who has walved cpungel" are
substituted for "without counsel." The words “charge of felony
or other offense punishable by imprisonment for more than one
year" are substituted for "serious offense.” The words "not
less than three daysg" are substituted for "set by rule or
statute" to provide a definite minimum limit on the time the
court must allow an unrepresented defendant to deliberate
whether he will reaffirm his plea after receiii:g the advice
and warnings from the court as required by Rule 10~1.3.

10~1.5. Plea agreemgnts.

(a) The trial judge shall not accept a plea of guilty
or nolo contendere without first inquiring whether there is a
plea agreement and, if there is one, requiring that it be
disclosed on the record.
(b) If the plea agreement contemplates the granting of
charge or sentence concessions by the trial judge, he shall:
(1) wunless he then and there grants such concessions,
advise ths defendant as to the role of the judge
with respvect to such agreements, as provided in
the following subparagraphs;

(ii) give the agreement due consideration, but
notwithstanding its existence reach an independent
decision on whether to grant charge or sentence
concessions; and

(iii) permit withdrawal of the plea (or, if it has not
yvet been accepted, withdrawal of the tender of the
plea) in any case in which the judge determines
not to grant the charge or sentence concessions

contemplated by the agreement.
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(¢) The trial judge may decline to give éonsideration
to a plea of guilty until after completion of a presentence
investigation or may indicate his conditional concurrent
prior thereto.

Reference:  Standards Relating to the Function of the
Trial Judge 4.1, 4.2. Also see, Standards Relating to Pleas

of Guilty 1.5, 3.3b.
Note: For related standards, see Sentencing Alternatives

and Procedures 5.3, 5.4; The Defense Function 6.1, 6.2; The
Prosecution Function 4.1.

10-1.6. Record of proceedings.

A verbatim record of the proceedings at which the
defendant enters a plea of guilty or nolo contendere shall be
made and preserved. The record shall include (a) the court's
advice to the defendant (as required by Rule 10-1.3 and, when
applicable, Rule 10-2.3), (b) the inquiry into the
voluntariness of the plea (as required by Rule 10-1.5), and (c¢)
the inquiry into the accuracy of the plea (as required by Rule

10-1.6).

Reference: Standaxrd 1.7.

Note: For related standards, see The Function of the
Trial Judge 4.1, 4.2. '

10-1.7. Pleading to other offenses.

Upon entry of a plea of guilty or nolo 'contendere or
after conviction on a plea of not guilty, the defendant through

counsel may make a written request for permission to plead
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guilty or nolo contendere as to any other crime or crimes he
has comuaitted which are within the jurisdiction or coordinate
courts of the state. Upon receipt of written approval of the
prosecuting attorney of the governmental unit in which such a
crime was committed, together with a certified copy of the
charge filed in that unit, the defendant shall be allowed to
enter the plea, subject to the court's discretion under Rule
10-1.2(b) to refuse to accept a plea of nolo contendere. In
making a request for transfer of a charge under the provisions
of this section, the defendant shall be deemed to have waived
(a) venue as to a crime committed in another governmental unit
of the state, and (b) as to an offense not yet formally
charged, return of an indictment or filing of an information in

the coordinate court of that unit.

Reference: Standard 1.2.

Note: The principal deviations from the language of
Standard 1.2 are (1) in requiring that the defendant's request
for the transfer of a charge pending in another unit be made
in writing so that there may be records in the files of the clerks
of court and the prosecuting attorneys of the two units involved
showing the basis of the transfer (compare Rule 20, Federal Rules
of Criminal Procedure):; (2) in requiring that a certified copy of
the transferred charge, in addition to the written approval of
the prosecuting attorney of the unit in which the other crime
was committed, be sent to the court to which the charge is
transferred as the basis for further action in that court; (3)
in predicating the waivers of venue and formal charge upon the
defendant's written request for transfer rather than the after-
the~fact entry of his plea; and (4) in substituting "return of
an indictment or filing of an information" for "formal charge.”
This latter provision, and the section as a whole, must of
necessity presuppose that a charge of at least the degree of a
formal complaint is pending in the unit in which the other
crime was committed, since a prosecuticn can hardly proceed on
anything less (except for a petity offense such as a traffic
violation, which is commonly based upon a citation or violation
notice). For the same reason, the ambiguous words "or could be
charged”" in the second sentence of Standard 1.2 are deleted.
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For a related standard, see Sentencing Alternatives and
Procedures 5.2.

10-1.8. Consideration of plea in final disposition.

(a) It is proper for the court to grant charge and
sentence concessions to a defendant who enters a plea of
guilty or nolo contendere when the interest of the public in
the effective administration of justice would thereby be served.
Among the considerations which are appropriate in determining
whether such concessions should be granted are:

(L) that the defendant by his plea has aided in
ensuring the prompt and certain application of
correctional measures to him;

(2) that the defendant has acknowledged his guilt
and shown a willingness to assume responsibility
for his conduct;

(3) that the concessions will make possible the
application of alternative correctional measures
which are better adapted to achieving rehabilitative,
protective, deterrent or other purposes or correctional
treatment, or will prevent undue harm to the defendant
from the form or descripfion of the conviction;

(4) that the defendant has made public trial
unnecessary when there are goodreasons for not having

the case dealt with in a public trial;
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(5) that the defendant has given or offered
cooperation when such cooperation has resulted or
may result in the successful prosecution of other
offenders engaged in equally serious or more criminal
conduct;

(6) that the defendant by his plea has aided in avoiding
delay in the disposition of other cases and thereby
has contributed to the efficient administration of
criminal justice in the prompt and certain application of
correctional measures to other convicted offenders.

(b) The court shall not impose upon a defendant aany

sentence in excess of that which would be justified by any of
the rehabilitative, protective, deterrent or other purposes of
the criminal law because the defendant has chosen to require
the prosecution to prove his guilt at trial rather than to

enter a plea of guilty or nolo contendere.

Reference: Standard 1.8.

PART II.- PLEA DISCUSSIONS

AND PLEA AGREEMENTS; SPECIAL PRCVISIONS

10=2.1. Propriety of plea discussions and plea agreements.

(2) In cases in which it appears that it would serve the
interest of the public in the effective administration of
criminal justice under the principles set forth in Rule 10-1.8
(a), the prosecuting attorney may engage in plea discussions

for the purpose of reaching a plea agreement.. He shall engage
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in plea discussions and reach a plea agreement with the
defendant only through defense counsel, except when the
defendant has waived his right to be represented by appointed
or retained counsel.

(b) The prosecuting attorney may agree t& one or more

of the following, as appropriate in the circumstances of the
individual case:

(1) to make or not to oppose favorable recommendations
as to the sentence which should be imposed if the
defendant enters a plea of guilty or nolo
contendere;

(2) to seek or not to oppose dismissal of the charge
if the defendant enters a plea of guilty or nolo
contendere to a charge of another offense reasonably
related to the offense charged;

(3) to seek or not to oppose dismissal of other charges
or not to press potential charges against the defendant
if he enters a plea of guilty or nolo contendere
to one or more of the charges against him.

(c) Similarly situated defendants shall be afforded

equal opportunities for plea discussion and plea agreements.

Reference: Standard 3.1.

Note: For related standards, see Discovery and Procedure
Before Trial 1.3, 1l.4; Joinder and Severance 1.3; The Defense
Function 5.2, 6.1, 6.2; The Prosecution Function 4.1, 4.3.
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10-2.3. Discussions and agreement not admissible.

Unless the defendant enters a plea of guilty or nolo
contendere as agreed upon in a plea agreement and the plea is
not withdrawn, neither the plea discussions nor the plea
agreement shall be received in evidence against or in favor of

the defendant in any criminal or civil action or administrative

proceeding.

Reference: Standard 3.4.

PART III. WITHDRAWAL OF PLEA

10-3.1. Plea withdrawal.

(a) The court shall allow a defendant to withdraw his
plea of guilty or nolo contendere upon a timely motion and
proof to the satisfaction of the court that withdrawal is
necessary to correct a manifest injustice.

(1) A motion to withdraw a plea of guilty or nolo

contendere to correct a manifest injustice is timely if,

upon consideration of the nature of thé allegations of the
motion, the court determines that it is made with due
diligence. Such a motion is not barred because it is

made after the entry of judgment upon the plea. If a

defendant is allowed to withdraw his plea after judgment

has been entered, the court shall set aside the judgment

and the plea.
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(2) WwWithdrawal of a plea of guilty or nolo
contendere shall be deemed to be necessary to correct a
manifest injustice if the defendant proves to the
satisfaction of the court that:
(1) he was denied the effective assistance of counsel;
(ii) the plea was not entered or ratified by the
defendant or a person authorized to do so in his
behalf;

(iii) the plea was involuntary, or was entered without
knowledge of the nature of the charge or that the
sentence imposed could be imposed;

(iv) he did not receive the charge or sentence

concessions contemplated by a plea agreement and the

prosecuting attorney failed to seek or not oppose the

concessions as promised in the plea agreement; or

(v) he did not receive the charge or sentence

concessions contemplated by a plea agreement in

which the trial judge had indicated his concurrence

and he did not affirm his plea after receiving advice

that the judge had withdrawn his indicated concurrence

and an opportunity to either affirm or withdraw the

plea, as provided in Rule 10-1.5(b) (iii).

(b) In the absence of proof that withdrawal is necessary
to correct a manifest injustice, a defendant may not withdraw
his plea of guilty or nolo contendere as a matter of right

after it has been accepted by the court. At any time before
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sentence, the court in its discretion may allow the defendant
to withdraw his plea if it is fair and just to do so, giving
due consideration to the reasons advanced by the defendant in
support of his motion and any prejudice the granting of the
motion would cause the prosecution by reason of actions taken
in reliance upon the defendant's plea.

(c) The defendant may move to withdraw his plea of
guilty or nolo contendere without alleging that he is innocent

of the charge to which the plea was entered.

Reference: Standard 2.1.

Note: The following are the principal changes in
Standard 2.1: (1) the addition of a sentence in subsection
(a) (1) (Standard 2.1(a)(i)) prescribing the procedure to be
followed when the defendant is allowed to withdraw his plea
after judgment has been entered; (2) the transposition of
Standard 2.1(a) (iii) as subsection (c), because the subject
matter of the provision (defendant not required to allege
that he is innocent) is independent under the general topic
of the section and the provision applies to motions under
both subsection (a) (Standard 2.1l(a)--withdrawal at any time
to correct manifest injustice) and subsection (k) (Standard
2.1 (b)--withdrawal for lesser reasons before s&ntence); it
is therefore not properly a subdivision of subsection (a)
as in Standard 2.1 (a); and (3) the revision of the second
sentence of Standard 2.1(b) (subsection (b), supra) to provide
that in considering a motion to withdraw a plea before
sentence, the court should weigh the grounds advanced by the
defendant against any prejudice the granting of the motion
would cause to the prosecution because of actions it has taken
in reliance upon the plea in oxrder to reach a decision that is
fair and just to both sides. As it reads, the "unless the
prosecution" clause of Standard 2.1(b) would require denial of
the motion no matter how unjust to the defendant such action
would be if the prosecution would be "substantially prejudiced
by reliance upon the defendant's plea," The court's discretion
should not be so limited. Even "substantial prejudice to the
prosecution resulting from, e.g., dismissal of witnesses in
reliance upon the fact that the defendant has plead guilty or
nolo contendere (see Pleas of Guilty, Commentary, pp. 58-59),
should not reguire denial of a motion to withdraw a plea
supported by grounds which appeal to the court as just. For
related standards, see Discovery and Procedure Before Trial
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1.3, 1.4; Sentencing Alternatives and Procedures 5.5; The
Prosecution Function 4.1, 4.3. See also Santobello v. New York,
404 U.S. 257 (1971).

10-3.2, Withdrawn or rejected plea not admissible.

A plea of guilty or nolo contendere which is not accepted
or has been withdrawn shall not be received in evidence

against the defendant in any criminal proceeding.

Reference: §Standard 2.2.
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Title 11

TRIAL BY JURY

PRELIMINARY COMMENT

The ABA Standards Relating to Trial by Jury (1968) deal

with the right of an accused to trial by jury and with the
accused's waiver of that right, the selection of the jury,

jury orientation and compensation, special'procedures which
should be adopted during criminal Jjury trials in order to
avoid prejudice to the defendant and to assure a proper
allocation of responsibility between the trial judge and the
jury, and procedures necessary to ensure that the jury

receives all the assistance which it may need during the course
of its deliberations and in reaching a verdict. The right of
an accused to trial by jury is, of course, clearly a matter of
substantive law. The parameters of that right must, therefore,
be determined through constitutional interpretation.
Furthermore, the manner of the selection, qualification, and
compensation of jurors are primarily matters for the
legisiature to determine. The balance of these Standards,
relating to special procedures during jury trials and during
the course of the jury's deliberations, are primarily
procedural in nature, and are, therefore, proper subjects for
judicial rule-making. In those areas where the Standards

are silent, or where the language of the Standards is too



general to provide helpful guidelines, the Federal Rules of

Criminal Procedure, Rules 23 to 31, have been used as models.

PART I. GENERAL PRINCIPLES
11-1.1. Right to Trial by Jury.

In all criminal cases the defendant shall have the right
to be tried by a jury of twelve whose verdict shall be

unanimous, except where otherwise provided by law.

Reference: Standards Relating to Trial by Jury (1968)
(hereafter in this Title cited as Standard), 1l.1.

Note: The right to trial by jury is assured by
substantive law. A rule relating to this subject can only
declare the law as reflected in the constitution and statutes
of the jurisdiction. Where not barred by applicable
constitutional provisionsg, the standards permit limitation of
the right to jury trial in one or more of the following ways:

(a) by denial of jury trial to those charged with "petty
offenses"; (b) by requiring trial without jury for lesser
offenses, provided there is a right to appeal without
unreasonable restrictions to a court in which a trial de novo
by a jury may be had:; (c) by the use of juries of less than
twelve, without regard to the consent of the parties; or (d) by
permitting less than unanimous verdicts, without regard to the
consent of the parties.

Attention is invited to ABA Standards Relating to Trial Courts,
developed by the ABA Commission on Standards of Judicial Administration,
approved by the ABA House of Delegates in February, 1976, that places
the ABA on record that jury trial is a matter of right and provides in
Standard 2.10 Right of Jury Trial, (a) Criminal Cases. "Jury trial should
be available upon request of a party, including the state, in criminal
prosecutions in which confinement in jail or prison or other severe
penalty may be imposed. The jury should consist of twelve persons,
except that a jury of less than 12 ({but not less than six) may be provided
when the penalty that may be imposed is not more than six months' con-
finement. The verdict of the jury should be unanimous." This action of
the ABA House of Delegates will be considered by the ABA Special
Committee on the Administration of Criminal Justice in a re-evaluation
of this standard.

Before drafting rules to limit the right to jury trial in
any of the suggested ways, the draftsman should acquaint himself
with Duncan v. Louisiana, 391 U.S. 145 (1968), Baldwin v. New
York, 399 U.S. 66 (1970), williams v. Florida, 399 U.S. 78
(1970), Johnson v. Louisiana, 406 U.S. 356 (1972) and Apodaca
v. Oregon, 406 U.S. 404 (1972).

11-1.2. Waiver of trial by jury.

(a) Cases required to be tried by jury shall be so tried

unless the defendant waives a jury trial [with the approval of
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the court and the consent of the prosecution] in accordance
with this rule.

(b) The judge in open court shall advise the defendant
of his right to trial by jury. After being so advised, the
defendant may waive his right to jury trial, either in writing
or in open court for the record.

(c) Upon finding that this rule has been complied with
and that the defendant has knowingly and voluntarily waived
his right to trial by jury, the court shall [may] accept such
waiver.

(d) The defendant may not withdraw a knowing and
voluntary waiver of jury trial as a matter of right, but the
court, in its discretion may permit withdrawal prior to the
commencement of trial.

Reference: Standard 1.2; Fed. Rules Crim. Proc., Rule
23 (a).

Note: The Standards take no position with respect to
whether the acceptance of a waiver should be conditioned on
approval by the court and the prosecuting attorney. The
language in brackets will be used if the decision is to
require such approval. (For discussion, see Commentary
Standards Relating to Trial by Jury, (1968), pp. 29-37). For
related standards, see Fair Trial and Free Press 3.3; The
Defense Function 5.2; The Function 2f the Trial Judge 4.3.

11-1.3. Waiver of full -juryv.

(a) The defendant may elect trial by a number of jurors

less than the number to which he is entitled.
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() At any time before verdict, the parties with the
approval of the cocurt may stipulate that the jury shall consist
of any number less than that required for a full jury.

(¢) The court shall not permit the election or approve
the stipulation provided for by this rule, unless the defendant,
after being advised by the court of his right to a trial by
full jury, personally waives such right either in writing or in

open court for the record.

Reference: Standard 1.3; Fed. Rules Crim. Proc., Rule
. 23(b).

Note: For a related standard, see The Defense Function
5.2.

PART II. SELECTION OF THE JURY

11-2.1. Selection of prospective -fjurors.

The selection of prospective jurors shall be governed by
the following general principles:

(a) The names of persons who may be called for jury
service shall be selected at random from sources which will
furnish a representative cross-section of the community.

(b) Jury officials shall determine the qualifications
of prospective jurors by questionnaire or interview, and
disqualify those who fail to meet specified minimum
requirements. The grounds for disqualification shall be

clearly stated objective criteria, and shall include:
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(i) inability to read, write, speak, and understand the

English language;

(ii) incapacity, by reason of mental or physical informity,
to render efficient jury service;

(iii) failure to meet reasonable requirements concerning
citizenship, residence, or age; and

(iv) pending charge of conviction of a felony or a crime
involving moral turpitude.

(c) Prospective jurors may be excused from jury service
upon request on the basis of clearly stated grounds for
exemption, including:

(i) that the person has previously served as a jurcr

within a specified period of time; ox

(ii) that the person is actively engaged in one of a
limited number of specifically identified critical
occupations. )

(d) The court may excuse other persons upon a showing of

undue hardship or extreme inconvenience.

Reference: Standard 2.1.

Note: The details and mechanics of the process by which
prospective jurors are selected will vary from jurisdiction
to jurisdiction in accordance with local conditicns and local
substantive law. This proposed rule, which follows the
Standard, suggests only the general principles which are
believed to be basic to a fair and effective selection process.
A rule relating to this subject designed for a particular
jurisdiction will necessarily be amplified and adapted in the
manner required by local law. For related standards, see
Discovery and Procedure Before Trial 5.4; Fair Trial and Free
Press 3.2, 3.4; The Defense Function 7.2; The Function of the
Trial Judge 5.1; The Prosecution Function 5.3.
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11-2.2. Juror orientation; use of handboocks.

Prospective jurors shall receive an orientation which
informs them of the nature of their duties and introduces them
to trial procédure and legal terminology, but which does not
include anything to be regarded by the jurors as instructions
of law to be applied in any case or anything that may prejudice
a party or mislead the jurors. This orientation may be
accomplished by the use of juror handbooks, which may, but need

not, be implemented by oral instructions.

Reference: Standard 3.1.

Note: For related standards, see The Function of the
Trial Judge 5.6, 5.11, 5.12.

11-2.3. ' List of prospective jurors.

Upon request, lists of prospective jurors and their
addresses shall be furnished to the defendant or his counsel

and the prosecuting attorney.

Reference: Standard 2.2.

Note: For related standards, see Discovery and Procedure
Before Trial 5.4; Fair Trial and Free Press 3.2, 3.4; The
Defense Function 7.2; The Function of the Trial Judge 5.1; The
Prosecution Function 5.3.

11i-2.4. Challenge to the array.

The prosecuting attorney and the defendant or his attorney

may challenge the array on the ground that there has been a
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material departure from the requirements of the law governing

selection of jurors.

Reference: Standard 2.3.

Note: For related standards, see Discovery and Procedure
Before Trial 5.4; Fair Trial and Free Press 3.2, 3.4; The

Defense Function 7.2; 'The Function of the Trial Judge 5.1;
The Prosecution Function 5.3.

11-2.5. Voir dire examination.

A voir dire examination shall be conducted for the purpose
of discovering bases for challenge for cause and for the
purpose of gaining knowledge to enable an intelligent exercise
of peremptory challenges. The judge shall initiate the voir
dire examination by identifying the parties and their
respective counsel and by briefly outlining the nature of the
case. The judge shall then ask the prospective jurors any
questions which he thinks necessary, touching their
qualifications to serve as jurors in the cause on trial. The
judge shall also permit such additional gquestions by the
defendant or his attorney and the prosecuting attorney as he
deems reasonable and proper.

Reference: Standard 2.4. See also, Fed. Rules Crim.
Proc., Rule 24 (a).

Note: For related standards, see Discovery and Procedure
Before Trial 5.4; Fair Trial and Free Press, 3.2, 3.4; The
Defense Function 7.2; The Function of the Trial Judge 5.1;

The Prosecution Function 5.3.

Attention is invited to the resolution of the ABA House of _
Delegates in February, 1975, that places the ABA on rgcordwas supporting
the "concept of voir dire by counsel as a matter of right in federal
civil and criminal cases." This action will be considered by the ABA
Special Committee on the Administration of Criminal Justice in a re-
evaluation of this Standard.
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11-2.6. Challenges for cause.

If the judge after examination of any juror is of the
opinion that grounds for challenge for cause are present, the
judge should excuse that juror from the trial of the case. If
the judge does not excuse the juror, any party may challenge
the juror for cause. A challenge to an individual should be
made before he is sworn to try the case, but the judge may
permit it to be made after he is sworn but before jeopardy has

attached.
Reference: Standard 2.5.

Note: Grounds for challenge for cause will be found in
the statutes of the jurisdiction and elsewhere in the rules.

11-2.7. Exceptions to challenge.

(a) The challenge for cause may be excepted to by the
adverse party for insufficiency and; if so, the court shall
determine the sufficiency thereof, assuming the facts alleged
in the challenge to be true. The challenge may be denied by
the adverse party and, if so, the court shall try and
determine the issue, both as to law and fact.

(b) Upon trial of a challenge, the rules of evidence
applicable to testimony offered upon the trial of an ordinary
issue of fact shall govern. The juror challenged, or any other
competent person may be examined as a witness by either party.
If a challenge for cause is determined to be sufficient, or if

found to be true, as the case may be, it shall be allowed, and
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the juror to whom it was directed sghall be excluded; otherwise
the challenge shall be disallowed.

Reference: Washington Superior Court Criminal Rules
(hereafter cited as Washington Rule), Rule 6.4(d).

11-2.8. Peremptory challenges.

(2a) A peremptory challenge is an objection to a juror
for which there is no reason given, but upon which the court
shall exclude the challenged juror. If the offense charged
is punishable by death, each side is entitled to 20 peremptory
challenges. If the offense charged is punishable by
imprisonment for more than one year, the prosecution is entitled
to 6 peremptory challenges and the defendant or defendants
jointly to 10 peremptory challenges. If the offense charged is
punishable by imprisonment for not more than one year or by
fine or both, each side is entitled to 3 peremptory challenges.
If there is more than one defendant, the court may allow the
defendants additional peremptory challenges and permit them to be
exercised separately or jointly.

(b) After prospective jurors have been passed for cause,
peremptory challenges shall be exercised alternately, first by
the prosectuion and then by each defendant until the peremptory
challenges allowed are exhausted or the‘jury is accepted by all

parties. Acceptance of the jury as presently constituted shall
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not wailve remaining peremptory challenges to jurors
subsequently called.

Reference: Standard 2.6; Fed. Rules Crim. Proc., Rule
24 (b); Washington Rule 6.4(e).

Note: The Standard provides only that the number and
mechanics of peremptory challenges shall be governed by rule
or statute. The rule suggested above has been constructed by
combining features of the federal rule with the Washington
Rule. The suggested numbers of peremptory challenges are
taken from Fed. Rules Crim. Proc., Rule 24(b). For related
standards, see Discovery and Procedure Before Trial 5.4; Fair
Trisl and Free Press 3.2, 3.4; The Defenge Function 7.2; The
Function of the Trial Judge 5.1; The Prosecution Function 5.3.

11-2.9. Alternate jurors.

The court may direct that not more than 6 jurors in
addition to the regular jury be called and impanelled to sit
as alternate jurors. Alternate jurors in the order in which
they are called shall replace jurors who, prior to the time
the jury retires to consider its verdict, become or are found
to be unable or disqualified to perform their duties.
Alternate jurors shall be drawn in the same mannexr, shall have
the same qualifications, shall be subject to the same
examination and challenges, shall take the same oath and shall
have the same functions, powers, facilities and privileges as
the reqular jurors. BAn alternate juror who does not replace a
regular juror shall be discharged after the jury retires to
consider its verdict. Each side is entitled to 1 peremptory
challengé in addition to those otherwise allowed by law if 1

or 2 alternate jurors are to be impanelled, 2 peremptory
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challenges if 3 or 4 alterhate jurors are to be impanelled,
and 3 peremptory challenges if 5 or 6 alternate jurors are

to be impanelled. The additional peremptory challenges may be
used against an alternate juror only, and the other peremptory
challenges allowed by these rules may not be used against an

alternate juror.

Reference:  Standard 2.7; Fed. Rules Crim. Proc., Rule
24 (c) .

Note: The language of the federal rule is employed here.
For related standards, see Discovery and Procedure Before Trial

5.4; Fair Trial and Free Press 3.2, 3.4; The Defense Function
7.2; The Functiocn of the Trial Judge 5.1; The Prosecution
Function 5.3.

PART III. PROCEDURES DURING TRIAL

11-3.1. cCustody and restraint of defendants and witnesses.

(a) During trial the defendant shall be seated where he
can effectively consult with his counsel and can see and hear
the proceedings.

(b) An incarcerated defendant or witness shall not be
required to appear in court in the distinctive attire of a
prisoner or convict.

(c¢) Defendants and witnesses shall not be subjected to
physical restraint while in court unless the trial judge has
found such restraint reasonably necessary to maintain order.
If the trial judge orders such restraint, he shall enter into

the record of the case the reasons therefor. Whenever physical
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restraint of a defendant or witness occurs in the presence of
jurors trying the case, the judge shall instruct the jurors
that such restraint is not to be considered in assessing the

proof and determining guilty.

Reference: Standard 4.1.

Note: The special problem of dealing with the disruptive
defendant is also dealt with in the Standards Relating to The
Function of the Trial Judge, 5.3, and 6.1 through 6.3.

11-3.2. Note taking by jurors.

Jurors may take notes regarding the evidence presented to
them and keep such notes with them when they retire for their
deliberations. Such nctes shall be treated as confidential

between the juror making them and his fellow jurors.

Reference: Standard 4.2.

Note: For related standards,; see The Function of the
Trial Judge 5.11, 5.12.

11-3.3. Substitution of -Fjudge.

(a) If by reason of death, sickness or other disability
the judge before whom a jury trial has commenced is unable to
proceed with the trial, any other judge regularly sitting in
or assigned to the court, upon certifying that he has
familiarized himself with the record of the trial, may proceed

with and finish the trial.
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(b) If by reason of absence, death, sickness or other
disability the judge before whom the defendant has been tried
is unable to perform the duties to be performed by the court
after a verdict or finding of guilt, any other judge regularly
sitting in or assigned to the court may perform those duties;
but if such other judge is satisfied that he cannot perform
those duties because he did not preside at the trial or for

any other reason, he may in his discretion grant a new trial.

Reference: Standard 4.3; Fed. Rules Crim. Proc., Rule 25.

Note: The language of the federal rule is suggested
here as it provides more specific guides than the general
language of the Standard.

11-3.4. Evidence.

In all t:ials under these rules the testimony of witnesses
shall be taken orally in open wourt. The-xrules of evidence
applicable in civil cases shall apply unless otherwise provided
by statute or these rules or limited by the constitution of

the United States or the state of .

Reference: Fed. Rules Crim. Proc., Rule 26.

Note: The standards do not deal with rules of evidence.
The examination of witnesses and procof of facts will be
governed by the general law of evidence applicable in the
jurisdiction. Hence, the specific rules of evidence are not
touched upon here.
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11-3.5. BEBEvidence of prior convictions.

When prior convictions of the defendant are admissible
solely for the purpose of determining the sentence to be
imposed, such convictions shall not be alleged in the complaint,
information or indictment, nor shall evidence of such
convictions be introduced or the jury be otherwise informed of

them until it has found the defendant guilty.

Reference: Standard 4.4.

Note: For a related standard, see The Prosecution
Function 6.1.

11-3.6. Motion for judgment of acquittal.

(a) After the evidence on either side is closed, the
court on motion of a defendant or on its own motion shall order
the entry of a judgment of acquittal of one or more offenses
charged if the evidence is insufficient to sustain a conviction
of such offense or offenses. Such a motion by the defendant,
if not granted, shall not be deemed to withdraw the case from
the jury or to bar the defendant‘from offering evidence.

(b) If the defendant's motion for judgment of acquittal
is made at the close of the evidence offered by the .
prosecution, the court may not reserve decision on the motion.
If the defendant's motion is made at the close of all the

evidence, the court may reserve decision on the motion, submit

the case to the jury and decide the motion either before the
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jury returns a verdict or after it returns a verdict of guilty
or is discharged without having returned a verdict.

(c) If the jury returns a verdict of guilty or is
discharged without having returned a verdict, the defendant's
motion for judgment of acquittal may be made or renewed within
7 days after the'jury is discharged or within such further

time as the court may fix during the 7-day periocd.

Reference: Standard 4.5; Fed. Rules Crim. Proc., Rule 29

Note: For related standards, see The Function of the Trial
ogudge 5.6, 5.11, 5.12.

11-3.7. Jury instructions.

(2) A book Of pattern jury instructions approved by the
Supreme Court shall be available in each trial court for
use in criminal cases. BAny trial court may adopt special
rules permitting instructions to be requested by number from
such published book of instructions. Such pattern instructions
shall be modified and supplemented whenever necessary to ensure
that the jury is adequately instructed with respect to the case
being tried.

(b) At the close of the evidence or at such earlier
time as the court reasonably directs, the court shall allow
any party to tender written instructions and may direct counsel
to prepare designated instructions in writing. Copies of
tendered instructions and instructions prepared at the

direction of the court shall be furnished to the other parties.
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(c) A conference on instructions shall be held out of
the hearing of the jury, and, on request of any party, out ¥
the presence of the jury, counsel shall be afforded an
opportunity to object to any instruction tenderzd hy &nother
party or prepared at the direction of the court. The court
shall advise counsel what instructions will be giwven priox to
their delivery and, in any event, before the arguments to the
jury. No party shall be permitted to cbject on appeal to the
failure to give an instruction unless he shall have tendered
it, and no party shall be permitted to claim as error on appeal
the giving of an instruction unless he objected thereto,
stating distinectly the matter to which he objects and the
grounds of his objection. However, if the interests of
justice so require, substantial defects or omissions should not
be deemed wailved by failure to object to or tender an
instruction.

(d) After the jury is sworn the court may give
preliminary instructions deemed appropriate for its guidance
in hearing the case. After the arguments are completed, the
court should give the jury all necessary instructions.

(e) All instructions, whether given or refused, shall
become a part of the record. All objections made to
instructions and the rulings thereon shall be included in the

recoxrd.

Reference: Standard 4.6; see also Fed. Rules Crim. Proc.,
Rule 30.
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Note: The tentative draft of the standards (4.7) provided
that at the time the court instructs the jury it may summarize
and comment on evidence. Guidelines and limitations governing
such comments are set out. Standard 4.7 was approved by the
Special Committee on Standards for Criminal Justice by a vote
of 7 to 4. However, the Council of the ABA Section of
Criminal Law rejected the proposed standard by a vote of 10 to 2.
Finally, a motion to delete Standard 4.7 carried in the ABA
House of Delegates by a vote of 126 to 91. (Reports of Am.

Bar Assn. (1968), Vol. 93, p. 351). Hence, no rule relating
to comment on the evidence has been prepared.

The arguments in favor of Standard 4.7 are set out at
length of pages 121 to 129 of the published report on Standards
Relating to Trial by Jury. It is there pointed out that the
substance of the standard has been previously approved by the
American Bar Association, the ABA Section of Judicial
Administration, the American Law Institute and the National
Conference of Commissioners on Uniform State Laws. Also,
attention is called to Griffin v. California, 380 U.S. 609
(1965), in which the Supreme Court held that the trial court's
(and the prosecutor's) comment on the defendant's failure to
testify violated the defendant's privilege against self-
incrimination. For related standards, see Fair Trial and Free
Press 3.5; The Functicn of the Trial Judge 5.6, 5.11, 5.12.

PART IV. JURY DELIBERATIONS AND VERDICT

11-4.1. Materials to -jury rocom.

(a) The court in its discretion may permit the jury, upon
retiring for deliberation, to take to the jury room a copy of
the chérges against the defendant and the exhibits and writings
which have been received in evidence, except depositions.

(b) Among the considerations which are appropriate in the
exercise of this discretion are:

(i) whether the material will aid the jury in a proper

consideration of the case;
(ii) whether any party will be unduly prejudiced by

r,

submission of the material; and
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(iii) whether the material may be subjected to improper

use by the jury.

Reference: Standard 5.1.

11-4.2. Jury request to review.

(a) If the jury, after retiring for deliberation,
requests a review of certain testimony or other evidence, it
shall be conducted to the courtroom. Whenever the jury's
request is reasonable, the court, after notice to the
prosecutor and counsel for the defense, shall have the
requested parts of the testimony read to the jury and shall
permit the jury to re-examine the requested materials admitted
into evidence.

(b) The court need not submit evidence to the jury for
review beyond that specifically requested by the jury, but in
its discretion the court may also have the jury review other
evidence relating to the same factual issue so as not to give

undue prominence to the evidence reguested.

Reference: Standard 5.2.

Note: For related standards, see The Function of the
Trial Judge 5.11, 5.12.

11-4.3. Additional instructions.

(a) If the jury, after retiring for deliberations,

desires to be informed on any point of law, it shall be
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conducted to the courtroom. The court shall give appropriate
additional instructions in response to the -jury's request
unless:

(1) the jurors may be adequately informed by directing
their attention to some portion of the original
instructions;

(ii) the request concerns matters not in evidence or
questions which do not pertain to the law of the
case; oOr

(iii) the request would call upon the judge to express
an opinion upon factual matters that the jury
should determine.

(b) The court need not give additional instructions
beyond those specifically requested by the jury, but in its
discretion the court may also give or repeat other instructions
to avoid giving undue prominence to the requested instructions.

(c) The court may recall the jury after it has retired
and give 1t additional instructions in order:

(i) to correct or withdraw an erroneous instruction;

(ii) to clarify an ambiguous instruction; or

(iii) to inform the jury on a point of law which should
have been covered in the original instructions.

(d) The provisions of Rule 11-3.7(c) and (e) also apply
to the giving‘of all additional instructions, except that the
court in its discretion shall decide whether additional

argument will be permitted.
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Reference: Standard 5.3.

Note: For related standards, see The Function of the
Trial Judge 5.6, 5.11, 5.412.

11-4.4. Length of deliberations; deadlocked jurv.

(a) Before the jury retires for deliberation, the court
may give an instruction which informs the jury:

(1) that in order to return a verdict, each juror must

agree thereto;

(ii) that jurors have a duty to consult with one another
and to deliberate with a view to reaching an
agreement, if it can be done without violence to
individual judgment;

(iii) that each juror must decide the case for himself,
but only after an impartial consideration of the
evidence with his fellow jurors;

(iv) that in the course of deliberations, a juror should
not hesitate to re—examine his own views and change
his opinion if convinced it is erroneous; and

(v) that no juror should surrender his honest conviction
as to the weight or effect of the evidence solely
because of the opinion of his fellow jurors, or for
the mere purpose of returning a verdict.

(b) If it appears to the court that the jury has been

unable to agree, the court may require the jury to continue
its deliberations and may give or repeat an instruction as

provided in subSection (a). The court shall not require or
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threaten to reqguire the jury to deliberate for an unreasonable
length of time or for unreasonable intervals.

(¢) The jury may be discharged without having agreed
upon a verdict if it appears that there is no reasonable

probability of agreement.

Reference:- Standard 5.4._

Note: The rule proposed to implement Standard 5.4. is
suggested as an alternative to the Allen charge, which was
approved in Allen v. United States, 164 U.S. 492 (1896), and
has been the subject of frequent litigation since that time.
For related standards, see The Function of the Trial Judge 5.6,
5.11, 5.12.

11-4.5. Verdict.

{a) The verdict shall be returned by the jury to the
judge in open court.

(b) If there are two or more defendants, the jury at
any time during its deliberations may return a verdict or
verdict with respect to a defendant or defendants as to whom
it has agreed; if the jury cannot agree with respect to all,
the defendant or defendants as to whom it does not agree may
he tried again.

(c) The defendant may be found guilty of an offense
necessarily included in the offense charged or an offense
necessarily included therein if the attempt is an offense.

(d) When a verdict is returned and before it is recorded
the jury shall be polled at the request of any party or upon

the court's own motion. The poll shall be conducted by the
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court or the clerk of the court asking each juror individually
whether the verdict announced is his verdict. If upon the
poll there is not unanimous concurrence, the jury may be
directed to retire for further deliberations or may be
discharged.

Reference: Fed. Rules Crim. Proc., Rules 23(a) and 31:
Standard 5.5.

Note: Subsections a, b and c¢ are based on the federal
rules and have no counterpart in the standards. However, they
reflect the usually approved practice. For a related standard,
see The Function of the Trial Judge 5.12.

11-4.6. Impeachment of the verdict.

(a) Upon an inquiry into the wvalidity of a wverdict, no
evidence shall be received to show the effect of any statement,
conduct, event or condition upon the mind of a juror or
concerning the mental processes by which the verdict was
determined.

(b) . The limitations in subsection (a) shall not bar
evidence concerning whether the verdict was reached by lot.

(c) Subject to the limitations in subsection (a), a
juror's testimony or affidavit shall be réceived when it
concerns: |

(i) whether matters not in evidence came to the attention

of one or more jurors, ﬁnder circumstances which
would violate the defendant's constitutional right

to be confronted with the witnesses against him; or
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(ii) any other misconduct for which the jurisdiction

permits jurors to impeach their verdict.

Reference: Standard 5.7.

Note: For related standards, see Fair Trial and Free
Press 3.6; The Defense Function 7.3; The Function of the Trial
Judge 5.11, 5.12.
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Title 12

SENTENCING ALTERNATIVES AND PROCEDURES

PRELIMINARY COMMENT

The implementation of the ABA Standards Relating to

Sentencing Alternatives and Procedures, (1968), will require

action on the legislative, administrative,and judicial levels.
While the draft rules here suggested may go beyond the
appropriate limits of the judicial rule making power, they
hardly provide a framework for the complete implementation of
the Standards. The nature of the sentencing authority, the
range of sentencing alternatives and the state policies with
respect to confinement and other punishment are initially
matters for legislative concern. The supplying of facilities
and adjunctive services requires both legislative and
administrative action. Development of sentencing criteria
involves matters of internal court policy and judicial
administration. Hence, court rules can not provide an
adequate instrumentality for the full implementation of these
Standards. Other governmental powers must be employed.
However, to the extent that they may be useful, the following
rules relating to Sentencing Alternatives and Procedures are

suggested.



PART I. THE EXERCISE OF JUDICIAL DISCRETION--

RANGE OF SENTENCING ALTERNATIVES

12-1.1. General Principles.

(a) For the purpose of sentencing, crimes are classifigﬁ
in categories which reflect substantial differences in gravity.
Each category specifies the sentencing alternatives available
for offenses included in the category.

(b) It is the intent of these rules that the sentencing
court shall be permitted to select among a wide range of
alternative sentences in each case, with gradations of
supervisory, supportive and custodial facilities at its
disposal, so as to permit sentences appropriate to each
individual case.

Reference: Standards Relating to Sentencing Alternatives

and Procedures, (1968) (hereafter in this Title cited as
Standard) 2.1.

Note: The sentencing structure must be provided by
statute. The legislative draftsman who seeks to prepare
legislation to implement the standards may be helped by an
examination of the model Penal Code Sentencing Provisions and
the Model Sentencing Act, which may be found respectively at
Appendix B and Appendix C, pp. 306-335, of the published report
of the ABA Project on Standards for Criminal Justice, Standards
Relating to Sentencing Alternatives and Procedures. Proposed
Rules 1.1 to 1.6 presupposes a statutory framework within
which they may operate. While they are largely precatocry and
declarative of policy, rules of this nature may provide helpful
guidelines for courts concerned with problems of interprestation.
For a related standard, see The Function of the Trial Judge 8.1.
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12~1.2. General guides to judicial discretion.

The sentence imposed in each case shall require the
minimum amount of custody or confinement which is consistent
with the protection of the public, the gravity of the offense

and the rehabilitative needs of the defendant.

Reference: Standard 2.2.

Note: For a related standard, see Probation 1l.3.

12-1.3. Sentences not involving confinement.

(a) In every case the sentencing court may impose a
sentence of probation or other appropriate sentence not
involving confinement.

(b) The following general principles shall apply to
sentences without confinement:

(i) The court shall specify at the time of sentence
the length of the term during which the defendant
shall be under supervision and during which the
court shall have power to revoke the sentence
for violation of specified conditions;

(1i) Neither supervision nor the power to revoke shall
extend beyond two years for a misdemeanor or five
years for a felony, or such lesser time as may be

fixed by law;
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(iii) The court shall not fix the sentence to be imposed
upon violation of a condition until there has been
a finding that a violation has occurred.
(c) In the absence of affirmative reasons to the
contrary, a sentence not involving confinement shall be

preferred to a sentence involving partial or total confinement.

Reference: Standard 2.3.

Note: It may be appropriate to provide for limited
exceptions to subsection (a), but only for the most serious
offenses such as murder or treason. See Rule 12-5.4 for
procedures concerning revocation or modification of the
sentence and available alternatives upon violation of the
condition. For related Standards, see Probation 1.1, 1.2,
1.3, 3.3, 5.1.

12-1.4. Partial confinement.

(a) The range of sentencing alternatives to be considered
by the court shall include an intermediate sanction between
probation and total confinement, which will permit the
development of an individualized treatment program for the
Qefendant.

(b) The following general principles shall apply to
sentences to partial confinement:

(i) The court shall specify at the time of sentence
the length of the term during which the defendant
shall be under supervision and during which the
court shall have power to revoke the sentence for

violation of specified conditions;
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(1i) Neither supervision, the power to revoke, nor the
maximum period during which the defendant shall be
subject to a sentence to partial confinement shall
extend beyond two years for a misdemeanor or five
years for a felony, or such lesser time as may be
fixed by law;

(iii) The court shall not fix the sentence to be imposed
upon violation of a condition until there has been a
finding that a violation has occurred.

(c) In the absence of affirmative reasons to the contrary
a sentence involving partial confinement shall be preferred

to a sentence involving total confinement.

Reference: Standard 2.4.

Note: Alternatives contemplated by subsection (a) include
(1) confinement for selected periods to a local facility
designed to provide educational or other rehabilitative
services; (2) commitment to a local facility which permits the
defendant to hold a regular job while subject to supervision
or confinement on nights and weekends; and (3) commitment to
an institution for a short, fixed term, followed by automatic
release under supervision.

12-1.5. Total confinement.

A sentence not involving total confinement shall be-
preferred in the absence of affirmative reasons to the contrary.
Total confinement in a particular case may be appropriate

where:
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(i) Confinement appears necessary in order to protect
the public from further criminal activity by the
defendant; or

{11) The defendant is in need of correctional treatment
which can most effectively be provided if he is
placed in total confinement; or

(iii) It would unduly depreciate the seriousness of the
offense to impose a sentence other than total
confinement,
Community hostility to the defendant is not a legitimate basis

for imposing a sentence of total confinement.

Reference: Standard 2.5(c).

Note: Authorized sentences and the limits upon the court's
discretion in sentencing to confinement must be provided by
legislation. Suggestions for legislative draftsmen will be
found in Standard 2.5 (a) (b) and (d). For a related standard,
see Probation 1.3.

12-1.6. Special facilities.

(a) The court shall utilize such facilites as may be
available to provide special treatment for youthful and other
special groups of offenders as sentencing alternatives in
" appropriate cases.

(b) Utilization of such facilities shall not result in
commitment or supervision for a period longer than would
otherwise be authorized for the offense involved unless:

(i). A presentence report supplemented by a report of

the examination of the defendant's mental, emotional
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and physical condition has been obtained and
considered; and,

(1i) The court finds specifically that a proper treatment
program is available and .that defendant will benefit
from the program; and,

(iii) The maximum period for which such commitment or
supervision can extend is no longer than two years;
and,

(iv) The sentencing court shall require that at the
conclusion of one year the custodial or supervisory
authorities review the progress of the defendant
and make a showing to the sentencing court to the
effect that the contemplated treatment is actually
being administered to the defendant and outlining
the progress which the defendant has made.

(c) The sentencing court shall have the authority at any

time to terminate the commitment or supervision.

Reference: Standard 2.6.

12-1.7. Fines.

(a) Whether to impose a fine in a particular case, its
amount up to the authorized maximum, and ﬁhe method of
payment are within the discretion of the sentencing court.
Tlie court may permit any imposed fine to be paid in insﬁallments,

having regard to the means of the particular offender.



(b)  In determining whetﬁer to impose a fine and its

amount, the court shall consider:

(i)  The. financial resources of the defendant and the
burden that payment of fine will impose, with due
reéara to his other obligations;

(ii) The ability of the defendant to pay a fine on an
installment basis or on other conditions to be fixed
by the court;

(iii) The extent to which payment of a fine will interfere
with the ability of the defendant to make any ordered
restitution or reparation to the victim of the
crime; and

(iv) Whether there are particular reasons which make
a' fine appropriate as a deterrent to the offense
involved or appropriate as a corrective measure
for the defendant. Revenue production is not an
appropriate basis for imposing a fine.

(c) The court shall not impose alternative sentences of

fine or imprisonment. The effect of nonpayment of a fine
should be determined after the fine has not been paid and after

examination of the reasons for nonpayment.
Reference: Standard 2.7(b) and (c).

Note: Paragraphs (aj), (d), (f) and (g) of Standard 2.7
relate to legislation and are omitted from this rule.
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PART II. JUDICIAL DISCRETION--

TOTAL CONFINEMENT

12-2.1. Maximum term.

(@) In any case in which the defendant is sentenced to
confinement in a correctional institution, the court may fix
any maximum term of confinement that is not greater than the
maximum normal term of confinement fixed by statute for the
category of offenses which includes the offense for which the
defendant has been convicted.

(b) A special term of confinement shall be imposed only
in exceptional cases and shall be related in severity to the
sentence otherwise provided for the offense. 1In addition, the
following general principles shall apply:

(1) The sentencing court may fix any maximum term
greater than the maximum normal term but not greater
than the maximum special term fixed by statute.

(ii) The sentencing court may fix a minimum term in
accordance with Rulel2-2.2.

(iii) Whether to sentence a particular offender to the
normal termior to the special term is a matter of
discretion for the sentencing court. Such discretion
shall be e#ércised in favor of imposing a special
term oniy if application of the stated statutory
criteria supports the conclusion that the uefendant

fits within the exceptional class, and if ¢he court
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also concludes that commitment for such a special

term is necessary in order tc protect the public

from further criminal conduct by the defendant.

Reference: Standard 3.1.

12-2.2. Minimum term.

(a) The court is authorized, but not required, to impose
within the prescribed legislative limits a minimum sentence
which must be served before an offender becomes eligible for
parole.

(b) Minimum sentences are rarely appropriate and should
in all cases be reasonably short. The authority to impose a
minimum term is limited to the following:

(1) The highest minimum term of imprisonment may not

exceed the minimum term fixed by the statute;

(ii) A minimum term in excess of ten years may be imposed
only when the maximum is confinement for life;

(iii) The court may not impose a minimum term which exceeds
one-third of the maximum term actually imposed;

(iv) The court may not impose a minimum term until a
présentence report, supplemented by a report of
examination of the defendant's mental, emotional and
physical condition has been obtained and considered;

(v) Prior to imposing a minimum term, the court shall

consider whether to make an advisory recommendation

to the parole authorities respecting when the offender
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should first be considered for parole in lieu of a
minimum term and whether the public interest would
served thereby;

(vi) Imposition of a minimum term requires affirmative
action of the sentencing court. The court may
impose a minimum term only after it finds that
confinement for a minimum term is necessary in
order to protect the public from further criminal
conduct by the defendant;

(vii) Upon motion of the correctional authorities made at
any time, the sentencing court may reduce an imposed

minimum term to the time already served.

Reference: Standard 3.2.

12-2.3. labitual offenders.

(a) Whether to sentence a particular offender to the
normal term or to special term on the grounds of habitual
criminality is a matter to be determined in the discretion of
the sentencing court, and should be determined at the time of
sentencing. An additional term may be imposed only if the
court finds that such term is necessary in order to protect
the public from further criminal conduct by the defendant,
and in support of this finding also finds that:

(1) The defendant has previously been convicted of two

felonies committed on different occasions, and the

present offense is the third felony committed on an
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occasion different from the first two and that the
defendant has not been pardoned from any of such
convictions on the ground of innocence nor have any
of such convictions been set aside in a post-
conviction proceeding; and
(ii) Less than five years have elapsed between the

commission of the present offense and either the
commission of the last prior felony or the offender's
release, on parole or otherwise, from a prior
sentence or other commitment imposed as a result of
a prior felony conviction; and

(iii) The defendant was more than twenty-one years old at

the time of the commission of the new offense.
Reference: - Standard 3.3(b).

Note: Paragraph (a) of Standard 3.3 deals with matters
of concern to the legislature and is omitted from this rule.

12-2.4. Multiple offenses; concurrent or consecutive terms.

(a) When separate sentences are imposed in the same
proceeding for two or more offenses which are separately
punishable or when the defendant is serving a prison sentence
for another offense at the time of conviction, the sentencing
court may, in its discretion, adjudge that such sentences
shall run concurrently or consecutively.

(b) Consecutive sentences are rarely apprpriate, and

shall be subject to the following limitations:
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(i) The aggregate maximum of consecutive terms shall not
exceed the term authorized for an habitual offender
for the most serious of the crimes involved;

(ii) The aggregate minimum of consecutive terms shall be
governed by the limitation stated in RulelZ2.2; and

(iii) The sentencing court shall not impose consecutive
sentences until a presentence report, supplemented
by a report of the examination of the defendant's
mental, emotional and physical condition has been
obtained and considered; and

(iv) Sentences shall run concurrently unless consecutive
sentences are expressly imposed by the sentencing
court. The court shall not impose consecutive
sentences until it has made a finding that confinement
for such term is necessary in order to protect the
public from further criminal conduct by the defendant.

These limitations also apply to any sentence for an

offense committed prior to the imposition of sentence for
another offense, whether a previous sentence for the other

offense has been served or remains to be served.

Reference: Standard 3.4.

Note: If there is no provision for sentencing habitual
offenders for the offense charged, the statute should impose a
ceiling on the aggregate consecutive terms, which 1s related
to the scverity of the offenses involved (See Paragraph (b) (i).
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12-2.5. Multiple offenses; other states.

(a)

In imposing sentence in a particular case, the

sentencing court shall consider all prison sentences imposed

in other states, both those which have been served and those

which remain to be served. The following general principles

shall apply in such cases:

(1)

(1ii)

(iii)

The cghrt shall not impose a sentence which, when
added to the out-of-state sentences would exceed

any limitations which would be in effect had all

of the offenses occurred within this state, as
provided in Rule 12-2.4;

The court may impose a sentence to run concurrently
with out-of-state sentences even though the time
will be served in an out-of-state institution.
Sentences shall run concurrently with any out-of-
state sentence to which the defendant is subject at
the time of sentencing, unless the court expressly
imposes a consecutive sentence. A sentence to be
served consecutively to an out-of-state sentence may
be imposed only after a finding that confinement for
such a term is necessary in order to protect the

public from further criminal conduct by the defendant.

Reference: Standard 3.5(b).

Note:

Standard 3.5(a) and (c) relate io matters for the

legislature. For related standards, see POst-Conviction
Remedies 6.3; Pretrial Release 5.12.
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12-2.6. Credit.

(a) Credit against the maximum term and any minimum terms
shall be given to a defendant for all time spent in custody as
as result of the criminal charge for which a prison sentence
is imposed or as a result of the conduct on which such a charge
is based. Such credit shall include time spent in custody
prior to trial, during trial, pending sentence, pending the
resolution of an appeal, and prior to arrival at the
institution to which the defendant has been cormitted.

(b) Credit against the maximum term and any minimum term
shall be given to a defendant for all time spent in custody
under a prior sentence if he is later re-prosecuted and re-
sentenced for the same offense or for another offense based on
the same conduct. In the case of such re-prosecution, credit
shall be given in accordance with subsection (a) for all time
spent in custody as a result of both the original charge and
any subsequent charge for the same offense or for another
offense based on the same conduct.

(c) If a defendant is serving multiple sentences, and if
one of the sentences is set aside as the result of direct or
collateral attack, credit against the maximum term and any
minimum term of the remaining sentences shall be given for all
time served since the commission of the offenses upon which
the sentences were based.

(d) If the defendant is arrested -on one charge and later

prosecuted on another growing out of conduct which occurred
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prior to his arrest, credit against the maximum term ard any

minimum term of any sentence resulting from such prosecution

shall be given for all time spent in custody under the former

charge which has not been credited against another sengence.
(e) The credit required to be given by this section

shall be awarded by the procedure specified in Rulel2—é.8.

Reference:  Standard 3.6.

Note: For a related standard, see Post~Conviction
Remedies 6.3; Pretrial Release 5.12.

|

12-2.7. Reduction of conviction.

If the defendant has been convicted of a felony, and if
the court, considering the nature and circumstances of the
defense and the history and character of the defendant,
concludes that it would be unduly harsh to sentence the
defendant to the term ﬁormally applicable to the offense, the
court may reduce the offense to a lower category of felony, or

to a misdemeanor, and impose sentence accordingly.

Reference: Standard 3.7.

12-2.8.  Re-sentences.

Where a conviction or sentence has been set aside on
direct or collateral attack, a new sentence for the same or
different offense based on the same conduct may not be more

severe than the prior sentence less time already served.
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Reference: Standard 3.8.

Note: For related standards, see Criminal Appeals 2.3;:
Post-Convictieon Remedies 6.3. See also North Carolina v.
Pearce 395 U.S. 711 (1969).

_— g

12-3.1. Pre-sentence report: general principles.

The court may call for an investigation and presentence
report in every case. An investigation and report shall be
made in every case where incarceration for one year or more is
a possible disposition, where the defendant is less than
twenty-one years old, or where the defendant is a first
offender, unless the court specifically orders to the contrary

in a particular case.

Reference: Standard 4.1.

Note: For a related standard, see Probation 2.1, 6.1.

12-3.2. Pre-sentence report: when prepared.

(a) Except as authorized in subsection (b), the pre-
sentence investigation shall not be initiated until there has
been an adjudication of guilt.

(b) A pre-sentence investigation report prior to an
adjudication of guilt is appropriate only if:

{i) The defendant, with advice of counsel if he so

desires, has consented to such action; and
(ii) Adeguate precautions are taken to assure that nothing

disclosed by the pre-sentence investigation comes to
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the attention of the prosecution, the court, or the
jury prior to an adjudication of guilt. The court
may, however, examine the report prior to entry of a

plea on request of the defense and the prosecution.

Reference: Staqdard 4.2.

Note: For a relateda standard, see Probation 2.4.

12-3.3.

Pre-sentence report: disclosure; general principles.

A pre-sentence report is not a public record; it shall be

available only to the following persons or agencies under the

conditions stated:

(1)

(ii)

(iii)

The report shall be available to the sentencing
court for the purpose of assisting it in determining
the sentence. The report shall be available to all
judges who are participating in a sentencing
discussion relating to defendant.

The report shall be available to persons or agencies
having a legitimate professional interest in the
information likely to be contained therein. Such
persons or agencies include a physician or
psychiatrist appointed to assist the court in the
sentencing, an examining facility, correctional
institution, or a probation or parole department.
The report shall be available for review in courts of
appeal when relevant to an issue on which an appeal

has been taken;
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(iv} The report shall be available to the parties under the

conditions stated in Rule 12-3.4.

Reference: Standard 4.3.

12-3.4. Pre-sentence report; disclosure; parties.

(a) The substance of all information which adversely
affects the defendant's interest which has not otherwise been
disclosed in open court shall be called to the attention of the
defendant, his attorney, and others who are acting on his behalf
by the person responsible for preparing the pre-sentence report.

(b) The sentencing court, upon request, shall permit the
defendant's attorney, or the defendant himself if he has no
attorney, to inspect the pre-sentence report. If the report is
shown to the defense, it must also.be shown to the prosecution.
The court may except from disclosure such.parts of the report
which are not relevant to a proper sentence, diagnostic opinion
which might seriously disrupt a program of rehabilitation, or
sources of information which has been obtained on a promise of
confidentiality. 1In all cases where parts of the report are
not disclosed under such authority, the court shall state for
the record the reason for its action and shall inform the
defendant and his attorney that information has not been
disclosed. The action of the court in excepting information

from disclosure shall be subject to appellate review.

Reference: Standard 4.4.
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12-3.5. Pre-sentence report: time of disclosure; pre-sentence

conference.

(a) The information made available to the parties under
Rule 12-3.4 shall be disclosed a sufficient time prior to the
" imposition of sentence as to afford a reasonable opportunity
for verification, and in no event later than {[ten] days prior'
to the date set for sentencing. ~
{b) In cases where the pre-sentence report has been open
to inspection, each party shall, at leaStﬁ[five] days prior to
‘the sentencing proceeding, notify the opposing party and the
court of any part of the report which he intends to controvert
by the production of evidence. In such event, the court and
the parties shall attempt to avoid the reception of evidence by
stipulation as to the disputed part of the report. A report of
the resolution of any issue at such conference shall be preserved

for inclusion in the record of the sentencing proceeding. [See

Rule 12-4.7(a) (iii)].

Reference: Standard 4.5.

Note: For a related standard, see The Defense Function 8.1.

12-3.6. Additional services.

(a) The sentencing court shall utilize in the sentencing
process all facilities available to it to obtain information
concerning the defendant's mental, emotional and physical

condition, in addition to the information contained in the
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pre-sentence report. The court may on a case by case basis
employ such special medical and mental health facilities as it
deems necessary to an appropriate disposition of the case.

(b) Reports which result from the use of such special
services shall be subject to the disclosure and verification
provisions which govern pre-sentence reports. (See Rules 12-

3.3, 12-3.4 and 12-3.5).

Reference: Standard 4.6.

PART IV. SENTENCING PROCEDURES

12-4.1.  Sentencing judge.

(a) If guilt was determined after a trial, the judge who
presided at the trial shall impose the sentence unless there
are compelling "reasons in a specific case for sentence to be
imposed by another judge. Where it is necessary for another
judge to impose the sentence, a pre-sentence conference shall
be held and attended by defense gounsel and prosecution to
enable the judge who did not preside at trial to acquaint
himself with what occurred at the trial. The conference shall
be recorded and the Jjudge, with the assistance of counsel of
record, shall acquaint rimself with the facts that occurred at
the trial.

(b) If guilt was ditermined by plea, the judge who
accepted the plea ¢halil, if possible, impose the sentence. If

the judge who imposes the sentence is not the same judge who
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received the plea and interrogated the defendant concerning
its acceptance, the sentencing judge shall ascertain the facts
concerning the plea and the offense in the same manner as
providéd in paragraph (a) of this Rulej2-4.1.

(c) If possible, the same judge should sentence all

defendants who are involved in the same offense.

Reference: Standard 5.1.

12-4.2, Multiple offenses: consolidation for sentencing;

pleading to prior offenses.

(a) If possible, all outstanding convictions against one
defendant shall be consolidated for sentencingmét one time.
The prosecuting attorney shall be responsible for informing
the judge if there are prior convictions awaiting sentence, or
othér pending criminal proceedings pending against the
defendant. All outstanding charges shall be disposed of as
promptly as possible and shall when possible be consolidated
for sentencing at one time. Charges filed after sentencing
shall be promptly prosecuted. Any sentence imposed upon an
offender already under sentence for another offense shall be
integrated with the prior sentence or sentences.

(b) After conviction and before sentence, defendant
shall be permitted to plead guilty to other offenses he has
committed which are within the jurisdiction of the sentencing

court or any court or coordina*w or inferior jurisdiction of

the state. The plea shall not be accepted without the written
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consent of the official responsible for proseccuting the charge.
Submission of suéh a plea constitutes waiver of any objection
the defendant might have to venue or where no charge has yet
been filed, to formal charge. If such a plea is tendered and
accepted, the court shall sentence the defendant for all of the
offenses in one proceeding, subject to the limitations of the

consecutive sentences stated in Rule 12-2.4.

Reference: = Standard 5.2.

Note: For a related standard, see Pleas of Guilty 1.2.

12-4.3. Duties of counsel.

(a) Counsel for the prosecution and the defense have a
continuing duty %o render such assistance as the court may
require during the sentencing process.

(b) The prosecuting attorney shall not make a specific
recommendation as to the sentence, unless such recommendation
is the result of a plea discussion or agreement or is requested
by the court or other special circumstances exist.

(c) The duties of the prosecuting attorney with respect
to each sentence shall include the following:

(i) He shall satisfy himself that the factual basis for

the sentence is adequate and accurate and that the
record of the sentencing proceeding reflects all

relevant circumstances not disclosed earlier;
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(ii)

(iii)

(iv)

(d)

He shall disclose to the defense and the court all
relevant information in his files favorable tc the
defendant;

If the plea is a result of plea discussions or an
agreement which relates to the sentence,; the
prosecuting attorney shall disclose its terms to the
court;

He shall determine whether there are grounds for
inspection of a special term, based on particular.
characteristics of the defendant [Rules 12-1.5(b),
12-2.1(c) and 12-2.3]. If he finds that such
grounds exist, he shall cause notice as provided by
Rule 12-4.5(b) (1) to be served on the defendant and
his attorney, and may make a factual presentation at
the sentencing proceeding.

The duties of the defense attorney with respect to

each sentence shall include the following:

(1)

(ii)

He shall familiarize himself with all sentencing
alternatives available to the court in disposing of
the case, of the possible and probable consequences
of each alternative, and of the facilities in the
community and elsewhere which may be used in the
executicn of the sentence;

He shall explain the consequences of the possible
sentences to the defendant and take such steps as
may be necessary to assure that the defendant

understands the nature of the sentencing proceeding.
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(iii) He shall satisfy himself that the factual basis for
the sentence is adequate and accurate and that the
record of the sentencing proceeding reflects all
relevant circumstances not disclosed earlier;

(iv) 1If the plea is a result of plea discussions or an
agreement with the prosecution relating to the
sentence, the defense attorney shall disclose its
terms to the court;

(v) He shall, with the consent of the defendant, make a
recommendation as to the utilization of special
institutional and treatment facilities which are

available and appropriate to the defendant's needs.

Reference: Standard 5.3.

Note: For related standards, see Fair Trial and Free
Press 1.1; Pleas of Guilty 1.5; The Defense Function 8.1; The
Function of the Trial Judge 4.1; The Prosecutlon Function 3.11,
6.1, 6.2.

12-4.4. Sentencing Proceeding.

(2a) As soon as practicable after the determination of
guilt and the examination of any pre-sentence reports, but in
no event later than [45 days] after the determination of
guilt, a proceeding should be held at which the sentencing
court shall:

(i) Entertain submissions by the parties which are

facts relevant to the sentence;

(ii1) Afford to the defendant his right of allocution; and
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(iii) 1In cases where guilt was determined by plea, inform
itself, if not previously informed, of the existence
of plea discussions or agreements and the extent to
which they involve recommendations as to’the
appropriate sentence.

(b) When a need for further evidence has not been
eliminated by pre-sentence conference pursuant to Rule 12-3.5
(b), evidence offered by the parties on the issue of sentencing
shall be presented in open court with full rights of

confrontation, cross-examination, and representation by counsel.

Reference: Standard 5.4.

Note: For a related standard, see Pleas of Guilty 1.5.

12-4.5, Special requirements.

(a) The sentencing court shall obtain and consider a
pre-sentence report supplemented by a report of defendant's
mental, emotional and physical condition, prior to the
imposition of a minimum term of imprisonmerit, a consecutive
sentence, a sentence as an habitual offender, or a special term
based on exceptional characteristics of the defendant.

(b) The sentencing court shall not impose sentence as
an habitual offender or a sentence based on exceptional
characteristics of the defendant unless the following steps
are taken:

(i) Written notice is served on the defendant and his

‘attorney of. the proposed ground on which such a
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(i1)

(iii)

(iv)

(v)

sentence could be. based at least [10 days] prior

to the date sentence is to be imposed.

With the exception of the pre-sentence report and

any supplemental reports on the defendant's mental,
emotional and physical condition, all the evidence
presented to sustain the proposed grounds on which
such a sentence could be based shall be presented in
open court with full rights of confrontation, cross-
examination and representation by counsel. The
defendant shall be offered an opportunity to offer
evidence and argument in opposition to the proposed
action; and

The pre-sentence report and any supplemental reports
on the defendant's mental, emotional and physical
condition shall be disclosed to the prosecutioﬁ and
defense at least to the extent required by Rules
12-3.4 and 12-3.5; and

Each of the findings required as a basis for such a
sentence shall be found by the court to exist by a
preponderance of the evidence. Such findings are
appealable in the manner and to the extent of similar
findings made during the trial; and

If the conviction was by plea, it shall affirmatively
appecar on the record that the plea was entered with
knowledye that such a sentence was a possibility. If
it does not so appear on the record, the defendant

shall not be subject to such a sentence unless he is
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first given an opportunity to withdraw his plea
without prejudice.
(c) The provisions of subsection (b) shall apply in any
proceeding for revocation of a sentence not involving
confinement and for revocation of a sentence involving partial

confinement.

Reference: Standard 5.5.

12-4.6. Imposition of sentence.

{a) After reaching the conclusions required as a
prerequisite to the imposition.of the sentence selected, when
sentence is imposed, the court shall:

(i) Make specific findings on all controverted issues

of fact that are deemed relevant to the sentencing
decision;
(ii) State for the record in the presence of the defendant

the reasons for selecting the particular sentence
to be imposed. .In an exceptional case, when the
court deems it in the best interest of the defendant
not to state fully in his presence the reasons for
the sentence, the court shall prepare such a
statement for inclusion in the record;

(1ii) Assure that the record accurately rcflects the time
already spent in custody for which credit is given
under Rule 12-2.6;

(iv) State the precise terms of the sentence imposed.
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Reference: Standard 5.6.

Note:
Sentences 2.3.

12-4.7.

For a related standard, see Appellate Review of

Record.

(a)

A record of the sentencing proceeding shall be made

and preserved in such a manner that it can be transcribed as

needed.

(1)

(i1)

(iii)

The record shall include:

A verbatim account of the entire sentencing
proceeding, including the testimony of witnesses

and statements of the defendant, the defense attorney,
the prosecuting attorney and the court;

A verbatim account of such parts of the trial on the
issue of guilt, or the proceedings leading to
acceptance of the plea, as are relevant to the
sentencing decision;

Copies of the pre-sentence report and any other
reports or documents available to the sentencing
court as aids in passing sentence. That part of the
record containing such reports or documents shall be
subject to examination by the parties to the extent
provided in Rules 12-3.3 and 12-3.4. The record
shall reveal what parts of such reports or documents
have been disclosed to the parties and by what
method such disclosure was made. It shall also
contain the record of any pre-sentence conference

held in accordance with Rule 12-3.5(b).
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(b)) The court shall cause the transmission of relevant
sentencing information to the prison authorities in the event
of a commitment. If the defendant is sentenced to impriscnment
for a maximum time in excess of one year, the court shall
forward to the prison authorities copies of the items described
in Rule 12-4.7(a) (iii). The court shall forward such other
parts of the record as are deemed relevant to the defendant's

classification and treatment.

Reference: Standard 5.7.

Note: For related standards, see Probation 2.2, 5.4.

12-4.8. Procedure for awarding credit.

(a) Credit required by Rule 12-2.6 shall be awarded in

the following manner:

(1) The parties shall inform the court at the time of
sentencing of the facts upon which credit for time
served prior to the sentencing is claimed;

(ii) The court shall, at the time of sentencing, enter
findings of fact regarding the existence of.credit
for time previously served, and, if appropriate,
shall inform the defendant of the amount of such
credit that he shall receive;

(1iii) Facts upon which credit for time served prior to
sentencing will be computed and shall be stated and

recorded in the record required by Rule 12-4.7;
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(iv) The court shall direct the sheriff or custodian of
the person or defendant to communicate to the prison
authorities at the time the defendant is delivered
for commitment the amount of time spent in custody
since the imposition of sentence and cause an
entry reflecting that communication to be made a
part of the court records;

(v) The total credit to be awarded against the sentence
shall be computed by prison authorities as soon as
practicable and application thereof shall be
forwarded to the sentencing court for inclusion in
the court's official record.

(vi) Questions concerning awards of credit shall be

subject to post-conviction review.

Reference: Standard 5.8.

Note:

PART V. FURTHER JUDICIAL ACTION

12-5.1. Authority to reduce: general.

(a) The sentencing court shall retain jurisdiction over
all persons sentenced before it for a period of [120 days]
after imposition of sentence or the iinal resolution of an
appeal. Within such period of time, the sentencing court may

reduce or modify the sentence when new factors bearing on the
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sentence are made known. Requests under this rule shall be
made by defense counsel or others on the defendant's behalf
only by written motion or in open court. All proceedings
concerning such requests shall also be in open court at
hearings set by the judge with notice to counsel of record.
(b) The sentencing court shall not increase a term of

imprisonment after it has been imposed.

Reference: Standard 6.1.

12-5.2. Authority to reduce: minimum term.

The sentencing court is authorized to reduce an imposed
minimum term to time served, upon motion of the corrections

or releasing authorities made at any time.

Reference: Standard 6.2.

12-5.3. Authority to terminate: wuse of special facilities.

In the event that commitment is made to a special type of
facility for a period beyond the maximum sentence neprmally
applicable to the offense, the sentencing court may terminate
the commitment or any supervision at any time. The custodial
or supervisory authorities shall annually review the progress
of the defendant and on such occasions shall make a showing to
the sentencing court to the effect that the contemplated
treatment is actually being administered to the defendant and

shall indicate the progress which the defendant has made.
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Reference: Standard 6.3.

12-5.4. Modification of sentence: sentence not involving

confinement or sentence to partial confinement.

(a) The sentencing court may at any time terminate
continued supervision or its power to- revoke a sentence not
involving confinement or a sentence involving a partial
confinement. The sentencing court may also at any time lessen
the conditions on which sentences were imposed, and shorten
the time during which the power to revoke will exist.

(b) The sentencing court may revoke a sentence not
involving confinement or a sentence to partial confinement on
a violation of specific conditions of the sentence, or increase
the conditions under which such a sentence will be permitted
to continue in effect. The sentencing alternatives which are
available upon revocation shall be the same as were available
at the time of initial sentencing.

(c) The determination that there has been a violation of
the conditions of sentencing shall be governed by the following
procedure:

(i) The accusing party shall notify the defendant, his

counsel, if he is then represented by counsel, that
a specific violation of a specific condition is
charged, and that evidence in support of such charge
will be presented to the sentencing court at a

hearing, and shall be served on the defendant and his
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counsel at least [10 days] prior to the time set
for hearing.

(ii) The defcndant shall be represented by counsel at
such hearing. If possible, the attorney who
represented the defendant during the trial or plea,
shall again represent the defendant for the purpose
of the hearing prescribed by this rule.

(iii) At the hearing contemplated by this rule, both
parties shall have the same right to produce
evidence as in the criminal trial, including the
right to subpoena witnesses and/or documentary
evidence, the right to cross-examine witnesses and .
the defendant shall have the right to be confronted
by his accusors.

(d) If the court shall determine that a violation of a
specified condition has been shown by a preponderance of the
evidence, a finding that such violation has occurred shall be
made, and the court shall make written findings setting forth
the basis of the determination that a violation has occurred.
The finding that a violation has occurred or any ruling in
connection therewith shall be appealable in the same manner
and under the same procedure as rulings in the principal
criminal case. The rules relating to appeals in criminal
cases shall apply.

(e}  The court shall not impose a sentence of total

confinement upon revocation unless:



(i) The defendant has bcen convicted of another crime.
The sentence in such a case shall be in accordance
with limitations on consecutive gsentences set forth
in Rule 12-2.4; or
(ii) The defendant's conduct indicates that it is likely
that he will commit another crime if he is not
imprisoned; oxr
(1ii) Such a sentence is essential to vindicate the
authority of the court.
If the revocation of a sentence of partial confinement
results in a sentence of total confinement, credit shall be
given for all time spent in custody during the sentence to

partial confinement.
Reference: Standard 6.4.

Note: [For related standards, see Probation 1.1, 3.3, 4.2,
5.1, 5.4.

12-5.5. Modification of sentence: fines; nonpayment.

(a) The sentencing court may at any time revoke or remit
a fine or any unpaid portion thereof or modify the terms and
conditions of payment., Upon inexcusable failure to pay the
fine adjudged against him, the defendant may be ordered to
confinement.

(b) Confinement upon nonpayment of a fine shall be
adjudged only after the sentencing court has examined the

reasons for nonpayment. If nonpayment is found to be
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inexcusable, the court may sentence the defendant to jail or to
partial confinement for a term not longer than the term
authorized by law for the offense for which the defendant was
convicted( but in no case shall such term exceed one year.
Service of such term shall discharge the obligation to pay the
fine. Upon payment of the fine at any time the defendant
shall be discharged from confinement.

(c) A fine may, if the court so adjudges, be collected
in the manner provided for the collection of judgments in
civil cases.

(d) In the event of inexcusable nonpayment by a
corporation, the officers thereof may be ordered to confinement,
as provided in subsection (b) or the assets of such corporation

may be proceeded against, as provided in subsection (c) hereof.

Reference: = Standard 6.5.
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Title 13

PROBATION

PRELIMINARY COMMENT

The Standards Relating to Probation (1970) cover a wide

range of subjects, extending from the powers of sentencing
courts to grant probation to the qualifications and
compensation of probation officers. . It is obvious that full

implementation of the Standards Relating to Probation will

require legislation at the outset. Indeed, some of the matter
covered by these suggested rules will probably, in some
jurisdictions, be deemed more properly the subject of statute.
Also, the providing of day-to-day probation services is
administrative in nature, rather than judicial. Rules
governing the structure and operations of the probation
service are more appropriately administrative regulations and
are not covered here.

Probation is one aspect of the sernitencing process. Hence,
there is a considerable amount of overlap with the Standards

Relating to Sentencing Alternatives. For example, standards

réiating to the pre-sentence report are included in connection
with both subjects. Because the pre-sentence report is fully

covered in the Standards Relating to Sentencing Alternatives,

the subject is not dealt with in these suggested rules.
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The commentary which accompanies the published standards
should be read with these proposed implementing rules. It is
recognized that the standards are essentially statements of
principle and that rules drawn in other forms may be equally

effective to implement those principles.

PART I. GENERAL PRINCIPLES

13-1.1. Nature of a sentence to probation.

(a) In these rules the term "probation" means a sentence
not involving confinement, but which releases the defendant
subject to conditions imposed by the sentencing court and
subject to the continuing jurisdiction of the court tc modify
the conditions of the sentence or to resentence the defendant
if he violates such conditions. A sentence to probation shall
not require the suspension of the imposition or the execution
of any other sentence.

(b) Upon sentencing a defendant to probation the court
may, in its discretion require as a condition of probation
that the defendant shall be subject to such supervision by the
probation service of the court as may be appropriate in the
particular case.

(c) The court shall state at the time sentence is
imposed the length of the term during which the defendant
shall be subject to supervision and during which the court
shall retain power to revoke the sentence for violation of the

conditions of probation.
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(d) A sentence to probation shall be treated as a final

judgment for purposes of appeal or other post-conviction review.

Reference: Standards Relating to Probation, (1970)
(hereafter in this Title cited as Standard), 1l.1l(b) through (e).

Note: The rule presupposes a statute authorizing the
sentencing court in every case to impose a sentence of
probation. (See Standaxrd 1l.l(a)). This position is consistent
with that taken by the Advisory Committee on Sentencing
Alternatives (see Standards Relating to Sentencing Alternatives
and Procedures, (1968) 2.3(a).)

12-1.2. Criteria for granting probation.

(a) In determining whether to sentence a defendant to
probation, the court shall consider the nature and
circumstances of the offense, the history and character of the
defendant, and the available institutional and community
resources.

(b) A defendant shall be sentenced to probation unless
the sentencing court finds that:

(i) confinement is necessary to protect the public from

further criminal activity by the defendant; or
(ii) the defendant is in need of correctional treatment
which can be most effectively provided if he is
confined; or
(iii) it would unduly depreciate the seriousness of the
offense if a sentence of probation were imposed.

(c) Whether the defendant pleads guilty, pleads not

guilty or intends to appeal is not relevant to the issue of

whether probation is an appropriate sentence.
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Reference: Standard 1.3.

Note: For a related standard, see Sentencing Alternatives
and Procedures 2.3.

PART II. CONDITIONS OF PROBATION

13-2.1. Imposition and implementation of conditions.

(a) All conditions of probation shall be prescribed by
the sentencing court and a written statement of such conditions
shall be supplied to the defendant. The purpose and scope and
possible consequence of any violations of such conditions shall
be explained to the defendant by the sentencing court at the
time of sentence, or by the probation officer as soon as
possible thereafter.

(b) The conditions of probation prescribed by the court
shall be implemented by the probation officer, who shall be
authorized to make such interpretations and applications as may
be necessary to accomplish the objective of probation.

(c) The defendant may at any time apply to the sentencing
court for clarification or change of the conditions of

probation.

Reference: Standard 3.1.

Note: The intent of subsection (b) is to emphasize the
power of the probation officer to exercise discretion in
administering the conditions of probation. Literal and rigid
enforcement of stated conditions may not always be appropriate.
On the other hand, the probation officer ought not to be
required to apply to the court for authority to permit minor
deviations suggested or required by circumstances not foreseen
when the conditions werc imposed. At the same time, this rule
should not be taken as a basis for the probation officer to
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impose his own conditions, thus effectively by-passing the
judicial role.

13-2.2. Conditions of probation.

(a) It shall be a condition of every sentence to
probation that the defendant will not knowingly violate the
law while he is on probation. The sentencing court shall
impose such additional conditions as it deems reasonable and
likely to assist the defendant to lead a law abiding life.

(b) The conditions of probation shall be stated in the
sentence to probation. Such conditions may require that the
defendant:

(i) cooperate in a program of supervision;

(ii) meet his family responsibilities;

(iii) maintain steady employment or engage or refrain from
engaging in a specific employment or occupation;

(iv) pursue prescribed eduéational or vocational training;

(v) undergo available medical or psychiatric treatment;

(vi) maintain residence in a prescribed area or in a
special facility established for or available to
persons on probation;

(vii) refrain from consorting with certain types of people
or frequenting certain types of places;

(viii) make restitution of the fruits of the crime or
reparation for loss or damage caused thereby;

{1x) satisfy any other conditions reasonably related to

the rehabilitation of the defendant and not unduly
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restrictive of his liberty or incompatible with his
freedom of conscience.

(c) Conditions requiring payment of fines, restitution,
reparation or family support shall be limited by the defendant's
financial ability.

(d) It shall not be a condition of probation that the

defendant pay the costs of such probation.

Reference: Standard 3.2.

13-2.3. Modification and termination of conditions.

At any time during the term of probation, the court, upon
the application of the defendant or a probation officer or on
its own motion, may modify or terminate any of the conditions
of probation. The defendant shall be informed of any such
modification and shall be supplied with a statement of the
modified conditions of probation in the manner provided by
Rule 13-2.1. When modifications are proposed which would result
in some form of confinement as a condition of continued
probation, such modification shall not be made until a hearing

has been had pursuant to Rule 13-4.5.

Reference: Standard 3.3.

Note: For related standards, see Sentencing Alternatives
and Procedures 2.3, 6.4.
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PART III. TERMINATION

13-3.1. Completion of term of probation.

Unless his probation has been revoked or terminated at an
earlier date, upon the expiration of the term of probation
fixed by the sentencing court the defendant shall be discharged
and relieved of all restraint and disability imposed by the
sentence to probation and shall be deemed to have satisfied his
sentence for his offense. No application by the defendant shall
be required, but the probation department shall suggest the fact
of expiration to the sentencing court who shall enter an order
of discharge. A copy of the order of discharge shall be

supplied to the defendant.

Reference: Standard 4.1.

13-3.2. Early termination.

If it appears that the defendant is no longer likely to
violate the law and that further supervision or enforced
compliance with other conditions is no longer necessary, the
sentencing court may, upon application of the defendant or the
probation officer or on its own motion, terminate the period
of probation and discharge the defendant at any time prior to

the expiration of the term fixed in the sentence.

Reference: Standard 4.2.
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Note: For a related standard, see Sentencing Alternatives
and Procedures 6.4. Standard 4.3 urges that every jurisdiction
should have a method whereby the collateral effects of a
criminal record can be avoided or mitigated during and following
the successful completion of a term on probation. (See
commentary, Probation, pp. 54-56.) Legislation is probably
necessary to accomplish this objective. Hence, no rule is
proposed to parallel this standard.

PART IV. REVOCATION OF PROBATION

13-4.1. Grounds for revocation.

The sentencing court may revoke a sentence to probation
upon a finding by the court that the defendant has inexcusably
failed to comply with a substantial requirement imposed as a

condition of probation.

Reference: Standard 5.1(a).

Note: For reasons of clarity and convenience, Standard
5.1 has been divided and is implemented by suggested Rules
13-4.1, 13-4.2 and 13-4.6. Also, much of the language used
~in Rules 13-4.1 and following is adapted from the Model Penal
Code, Sec. 301.3 (P.O.D. 1962). For related standards, see
Sentencing Alternatives and Procedures 2.3, 6.4.

13-4.2. Alternatives to revocation.

Before ordering the revocation of a sentence to probation,
the court shall consider possible alternatives to revocation,
including:

(i) a review of the conditions of probation, followed

by such changes as may seem necessary or desirable;
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(ii) a formal or informal conference with the defendant
to re-emphasize the necessity of compliance with the
conditions of probation;

(iii) a formal or informal warning that further violations
could result in revocation.

In making its determination, the court may utilize data
supplied by the probation department, the defendant, the
prosecutor and such other sources of information as may be
available to the court. Revocation shall be ordered only when
no alternative disposition seems adequate to protect the best

interests of the defendant or the public, or both.

Reference: Standard 5.1(b).

13-4.3. Arrest of probationer.

(a) Any person having knowledge that a defendant who has
been sentenced to probation has committed an alleged violation
of a condition of his probation may file an affidavit in the
sentencing court stating the facts constituting such alleged
violation. If, upon a consideration of the affidavit and such
other evidence as may be presented, the court determines there
is probable cause to believe that the defendant has violated a
condition of his probation, the court shall summon the
defendant to appear before it or issue a warrant for his arrest.
The summons or warrant shall be directed to a law enforcement

officer and shall be served as process in other c¢riminal cases.
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(b) A law enforcement officer, having probable cause to
believe that the defendant has committed a felony, or in whose
presence the defendant has committed a misdemeanor, may arrest
the defendant without a warrant in order that he may be held

to answer for violation of his probation.

Reference: Standard 5.2.

Note: It is a condition of every sentence to probation
that the defendant not knowingly violate the law. Hence the
commission of a fresh crime is a violation of a condition of
probation and the circumstances which authorize arrest for. the
fresh crime also justify arrest and detention for violation of
probation. In all cases where the alleged violation consists
of conduct not criminal, an arrest for violation of probation
can only be made by a law enforcement officer acting under a
warrant.

13-4.4. Commission of another crime.

(a)  If the alleged violation of probation consists solely
of the commission of another crime, the sentence to probation
shall not be revoked until the defendant has been convicted of
such other crime.

(b) If there is probable cause to believe the defendant
has committed another crime or if he has been held to answer
therefor, the sentencing court may commit him without bail
pending a determination of the charge of another crime by the
court having jurisdiction thereof.

Reference: Standard 5.3; Model Penal Code 301.3(1l) (c)
(P.O.D. 1962).
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13-4.5. The revocation procecding.

(a) The court shall not revoke a sentence to probation or
increase the requirements imposed on the defendant thereby
except after a hearing. Written notice of the revocation
hearing shall be served upon the defendant at least three days
prior to the hearing, unless a shorter time is agreed to by the
defendant. The notice of hearing shall state the grounds upon
which revocation is proposed.

(b) The hearing shall be in open court. The defendant
shall have the right to hear and controvert the evidence
against him, to offer evidence in his behalf and to have the
assistance of counsel. If the defendant is financially unable
to procure the services of a lawyer, the court shall assign
counsel in the manner provided for the assignment of counsel
in the trial of criminal cases.

{(c) If the alledged violation 1is contested, the state
may be represented by counsel and shall have the burden of
establishing the violation by a preponderance of the evidence.

(d) A record of the testimony and other proceedings at a
revocation hearing shall be made and preserved in such a
manner that it may be transcribed if needed.

(e) Upon hearing the evidence, if the court finds that
the defendant has inexcusably failed to comply with a
substantial requirement imposed as a condition of his probation,
the court may revoke the sentence to probation and sentence

or resentence the defendant as provided by these rules.
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Reference: Standard 5.4; Model Penal Code 301.3(1)
(P.O.D. 1962).

Note: For related standards, see Criminal Appeals 1.3;
Providing Defense Services 4.2, 5.2; Sentencing Alternatives
and Procedures 5.5, 5.7, 6.4. See also Gaagnon v. Scarpellzi,
411 U.S. 778 (1973); Morrissey v. Brewer, 408 U.S. 471 (1972).

13-4.6. Resentence after revocation.

(a) When the court revokes a sentence to probation, it
may impose on the defendant any sentence that might have been
imposed originally for the offense of which he was convicted,
<¢xcept that the defendant shall not be sentenced to confinement
unless the court finds on the basis of the original offense and
the intervening conduct that:

(1) confinement is necessary to protect the public from

further criminal activity; or

(i1) the offender is in need of correctional treatment
which can most effectively be provided if he is
confined; or

(iii) it would unduly depreciate the seriousness of the
violation if the defendant were sentenced to
confinement.

(b) The proceedings on resentence shall be governed by
the same rules and subject to the same limitations as are
applicable to original sentencing proceedings.

Reference: Standards 5.1 (a) and 5.4(a); Model Penal Code
301.3(2) (P.O.D. 1962).
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13-4.7. Appeal.

An order revoking probation shall be appealable after the
offender has been resentenced. Appeals from orders revoking
probation shall be governed by the rules relating to criminal

appeals.

Reference: Standard 5.4(4d).
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Title 14

APPELLATE REVIEW OF SENTENCES

PRELIMINARY COMMENT

It is generally assumed that legislation is a necessary
prerequisite to the exercise of appellate jurisdiction to
review sentences, although strong argument to the contrary is
possible (See Commentary, Standard 1.1, pp. 13-15). Hence, it

38 likely that in most jurisdictions the Standards Relating to

Appellate Review of Sentences will be implemented by rule only

after appropriate changes have been made in the substantive law
relating to the jurisdiction of Appellate Courts. Illustracions
of statutes granting authority to review sentences may be found
in Appendix A to the published Standards.

The manner in which sentence is determined and the range
of alternatives available to the sentencing agency vary from
state to state. In a few states the sentence is determined by
the jury rather than by the court. Some jurisdictions make
extensive use of the indeterminate sentence while in others
fixed terms are imposed within a framework provided by the
legislature. Modifications and adaptations of these suggested
rules will be required by the sentencing structure of the

particular jurisdiction where they are to be employed.
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PART I. GENERAL PRINCIPLES

14-1.1. Principle of review.

(a) It is the intent of these rules that judicial review
shall be available for all sentences imposed in cases where
provision is made for review of the conviction by an appellate
court. This includes:

(1) review of a sentence imposed after a guilty plea or

plea of nolo contendere if the case is one in which

review of the conviction would have been available
had the case gone to trial;
(i1i) review of a sentence imposed by a trial judge, a
trial jury, or the two in combination; and
(iii1) review of a re-sentence in the same classes of cases,
References: Standards Relating to Appellate Review of

Sentences, Approved Draft, (1968). (Hereinafter in this Title
cited as Standard), 1.1l.

Note: Standard 1.1(b) provided "Although review of every
such sentence ought to be available, it is recognized that it
may be desirable, at least for an initial experimental period,
to place a reasonable limit on the length and kind of sentence
that should be subject to review."

14-1.2. Purposes of review.

The general objectives of sentence review are:
(i) to correct sentences which are excessive in length,

having regard to the nature of offense, the character
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of the offender and the protection of the public
interest;

(ii) to facilitate the rehabilitation of offenders by
affording each an opportunity to assert grievances
regarding his sentence;

(1ii) to promote respect for law by correcting abuses of
the sentencing power and by increasing the fairness
of the sentencihg process; and

(iv) to promote the development and application of
criteria for sentencing which are both rational and

just.

Reference: Standard 1l.2.
PART II. AVAILABILITY OF REVIEW

14-2.1. Reviewing court.

Any court to which an appeal from a criminal conviction
may be taken may, in accordance with these rules, review the

sentence imposed pursuant to such conviction.

Reference: Standard 2.1.

Ncte: The Standard suggests the possibility of departures
from the principles set forth by this rule where intermediate
appellate courts are ava‘lable to review sentences and it 1is
deemed unwise to involve the highest court in such matters.
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14~2.2. Procedure and conditions.

(a) I1f review of the sentence occurs in a case where
there has been a trial and conviction on the merits, the
review of the sentence on appeal shall be part of and be
treated in the same manner as the review of the conviction.

(b) If the appeal is to reviéw a sentence following a
plea of guilty or a re-sentencing procedure, where the
imposition of sentence was the only issue confronting the
court, then an abbreviated procedure for the review shall be
utilized as set out below:

(i) The notice of appeal shall be filed within [fifteen]
days from the date of imposition of sentence. The
notice shall be filed with the clerk of the court,
or announced before the court which imposed the
sentence. The court shall advise the defendant at
the time of sentencing of his right to appeal,
including his right to appeal the sentence; of the
time within which the appeal must be taken; and of
his right to be represented by counsel; and at the
same time shall afford him the opportunity to comply
orally with the notice requirement. The time for
filing the notice of appeal may be extended for not
more than {thirty] days by either the sentencing
court or the appellate court.

(ii) The sentence appeal is an appeal of right, except in

courts where appeal from conviction after trial is
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by leave of court. 1In cases where leave is required,

normal appellate pro¢edure shall be followed instead

of the special procedure set out in this subsection.

(iii) The notice of appeal will be treated as a request

for appointment of counsel and the provisions of

the Rules governing Criminal Appeals shall apply
with regard to the appointment of counsel,
preparation of copies of transcripts and records
necessary to present the appeal, and the notice
required to be given to representatives of the
prosecution.

(iv) If a transcript of any portion of the proceedings

is required, the clerk shall request such transcript
on the date the notice cf appeal is filed, and it
shall be prepared forthwith and shall be filed
within [ten] days. Copigs of the transcript of
trial proceedings, including the documents
identified by Rule 14-2.3 of these rules shall be
supplied to counsel for defendant or to defendant
personally.

(v)y Unless enlarged by the appellate court, all papers
in support of the merits of the appeal shall be
filed within [fifteen] days from the date
defendant's attorney, or the defendant if he has no
attorney, receives a copy of the record and relevant

transcripts.
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(vi) Any response which the state desires to file shall
be filed within [ten] days from the receipt of
appellant's submission. A representative of the
state, either the local prosecutor or the Attorney
General, shall notify the court if no response is
being filed.

(vii) All written submissions may be typewritten rather
than printed.

(viii) Insofar as they are relevant, the provisions of the
Rules Governing Criminal Appeals apply to submissions
under this rule. If oral argument is required in
any case appealed under this rule, such argument
shall be assigned on the calendar and heard as soon
as possible. If a hearing is necessary, a panel of
thrce judges may be designated to hear the sentence-
appeal, without a hearing en banc unless the court
so orders. The appeal shall be decided as
expeditiously as is consistent with a fair hearing
of the defendant’s claims.

(ix) The defendant shall commence service of the prison
term adjudged upon imposition of the sentence, unless
bail or other release is allowed by the sentencing
court upon special application, or unless either
the sentencing court or the reviewing court
specifies upon application that the defendant shall
be detained in a local jail until the sentence appeal

has been concluded.
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(x)

The procedure provided in this subsection (b),
shall also be followed in cases where the only

matter to be appealed relates to the sentence.

Reference: Standard 2.2.

Note: For related standards, see Criminal Appeals 2.2,
3.2; Providing Defense Services 5.2, 5.3; The Defense

Function 8.3.

14-2.3.

Record on appeal; statement explaining sentence.

(a)

The following items shall be included in the record

on appeal:

(1)

(ii)

(ii1)

a verbatim record of the entire sentencing
proceeding, including any statements in aggravation
or mitigation made by the defendant, the defense
attorney and the prosecuting attorney, together with
any testimony of witnesses received on matters
relevant to the sentence (any instructions or
comments by the court to the jury in cases where the
jury participated in the sentencing decision) and
any statements by the court explaining the sentence;
a verbatim record of such parts of the trial on the
issue of guilt, or the proceedings leading to the
acceptance of a plea, as. are relevant to the
sentencing decision;

copies of the pre-~sentence report, the report of a
diagnostic facility, or any other reports or

documents available to the sentencing court as an
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aid in passing sentence. The part of the record
containing such reports or documents shall be
subject to examination by the pérties only to the
extent that such examination was permitted prior to
the imposition of senternce.

(b} The record shall be prepared in each case in the
same manner aé is provided for any other record to be presented
to the court to which the appeal is taken.

(c) The sentencing judge shall in every case state his
reasons for selecting the particular sentence imposed. Such
statement shall be made for the record in the presence of the
defendant at the time of sentence, unless the judge deems it
in the interests of the defendant not to state fully the
reasons for the sentence in the defendant's presence. In the
latter case, he shall prepare such a statement for transmission

to the reviewing court as a part of the record.

Reference: Standard 2.3.

Note: For a related standard, see Sentencing Alternatives
and Procedures 5.6.

PART III. SCOPE OF REVIEW

14-3.1. Duties of the reviewing court.

(a) The reviewing court shall make its own examination
of the record. Such review shall be designed to effect the

objectives of sentence review as stated in Rule 14-1.2.

255



(b)

PRWES

In those cases in which it would substantially

contribute to the achievement of the objectives of sentence

review as stated in Rule 14-1.2, the reviewing court shall set

forth the basis for its disposition in a written opinion.

Reference: Standard 3.1.

14-3.2.

Powers of reviewing court: scope of review.

The authority of the reviewing court with respect to the

sentence extends to review of:

(1)

(ii)

The propriety of the sentence, having regard to the
nature of the offense, the character of the offender,
and the protection of the public interest; and

The manner in which the sentence was imposed,
including the sufficiency and accuracy of the

information on which it was based.

Reference: Standard 3.2.

14-3.3.

Powers of reviewing court: available dispositions.

The reviewing court shall have power to:

(i)

(ii)

(iid)

Affirm the sentence under review;

[With the exception stated in Ruleld4--3.4], substitute
for the sentence under review any other disposition
that was open to the sentencing court; or

Remand the case for any further proceedings that

could have been conducted prior to the imposition of
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the sentence under review and, [with the exception
stated in Rule 14-3.4,) for re-sentencing on the

basis of such further proceedings.

Reference: Standard 3.3.

[14-3.4. Limitation on available dispositions.]

[ (a) No reviewing court shall impose, or direct the
imposition of, a sentence which results in an increase over
the sentence imposed at the trial level.]

[(b) On a remand for the purpose of re-sentencing an
offender, no sentencing court shall impose a sentence which

results in an increase over the sentence originally imposed.]

Reference: §ﬁandard 3.4.

Note: The bracketed portions 1f 14-3.3 and all of 14-3.4
are included as alternate provisions. The Standards approved
by the Advisory Committee on Sentencing and Review did not
include the alternate suggestions. The modifications
suggested were approved by the Special Committee on Minimum
Standards for Criminal Justice but were rejected by the
Council of the Section of Criminal Law of the American Bar
Association (See commentary to Revised Part III, pp. 2-3).
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Title 15

CRIMINAL APPEALS

PRELIMINARY COMMENT

The text of the Standards Relating to Criminal Appeals

(1970) does not, taken alone, provide comprehensive guidelines
for a system of rules of appellate procedure. The Standards
deal with concepts of justice and general statements
respecting judicial policy. They are not concerned with such
details as designation and preparation of the record on appeal,
form and service of briefs, etc. Hence, the draftsman who
seeks to implement the Standards within a system of workable
rules governing appellate practice must look beyond the
specific language of the Standards. The rules here suggested
are an adaptation of the Federal Rules of Appellate Procedure,
as amended to November 15, 1975, with such amendments,
modifications and deletions as seem to the drafter to be
necessary to comply with the Standards and requirements of
state appellate practice.

Because we are particularly concerned with implementing
standards for criminal justice, our focus here is upon appeals
in criminal cases. However, it seems likely that in most
jurisdictions the rules governing criminal appeals will be
integrated with rules governing appellate procedure generally.

A separate set of rules governing criminal appeals seems
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justifiable only where, contrary to the recommendation of the
Standards (l.2), there are separate courts of criminal appeal.
The general procedures prescribed by these proposed rules,

like the federal rules which they closely parzllel, are
suitable for processing both civil and criminal appeals. While
those parts of the federal rules that seem to relate to matters
purely non-criminal have been omitted from this draft, the
addition of such material ¢an be accomplished with minimal
effort.

It should be noted that certain of the Standards contain
matter that can be implemented only by legislation. Such
subjects as the right to appellate review (1.1l) and the
structure of appellate courts (1.2) are matters of substantive
law and hardly within the purview of court rule, To the
extent that the text of the standards relates to matters of
substantive law, their content may not be expressed in these
rules. However, the rules assume a constitutional and

statutory framework consistent with the Standards.

PART I, APPLICABILITY

15-1.1. Scope of rules.

These rules govern appeals to the [Supreme Court]
[Court of Appeals] [other Appellate Court] of the state of

from judgments entered and sentences imposed

in criminal cases by district courts [other trial courts] of

the state of , and procedure upon applications for
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other relief which the Appellate Court or a justice thereof

is competent to give in criminal cases.

Reference: Rule 1l(a), Federal Rules of Appellate
Procedure (hereafter in References and Comments in this Title
cited as Rule); Standards Relating to Criminal Appeals, (1970),
(hereafter in this Title cited as Standard), 1.1l.

Note: Standard 1.1 declares that every convicted
defendant should have a right to appeal from the judgment
of the trial court. As the right to appeal is a matter of
substantive law, it is more appropriately a subject of
legislation than for court rule, However, these rules
contemplate a framework of substantive law which is consistent
with the Standards. Standard 1.2 deals with the structure of
appellate courts., This, too, is a subject for legislation.
It should be noted that this draft assumes a single appellate
review. Modifications will be necessary in jurisdictions with two
levels of Appellate Courts. The phrase "Appellate Court", as
used herein, may indicate, in a particular jurisdiction, the
supreme court, court of appeals or other court of appellate
review,

15-1.2. Purposes of appellate review.

These rules shall be construed to accomplish the purposes

of appellate review, which are declared to be:

(i) to protect defendants against prejudicial legal
error in proceedings leading to conviction and
against verdicts unsupported by legally sufficient
evidence;

(ii1) to develop and refine the substantive and procedural
doctrines and principles of criminal law; and
(iii) to foster and maintain uniform, consistent standards

and practices in the criminal process.

Reference: Standard 1.2(a).

Note: For a related standard, see Probation 1.1, 5.4.
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15-1.3. Rules not to affect jurisdiction.

These rules shall not be construed to extend or limit the

jurisdiction of the Supreme Court as established by law.

Reference: Rule 1l(b).

15-1.4. Suspension of rules.

In the interest of expediting decision, or for other good
cause shown, the Appellate Court may suspend the requirements
or provisions of any of these rules in a particular case on
application of a party or on its own motion and may order

proceedings in accordance with its direction.

Reference: Rule 2.

15-1.5. Liimitations of defendant's appeals: final judgments

and interlocutory appeals.

(a) A defendant may appeal as a matter of right from any
final judgment adverse to him, including
(1) a conviction followed by a sentence of probation, or
(ii) a conviction followed by a sentence suspended as to
imposition or execution, or
(iii) a conviction based on a plea of guilty or nolo
contendere.
(b) A defendant may not appeal until final judgment

adverse to him has been entered by the trial court, except
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(

(1)

ii)

(c)

a defendant may appeal from an order granting a

new trial when the defendant claims that the district
court should have entered a final judgment in his
favor, or

a defendant may appeal from an o.~.2r, not on his
motion, finding him incompetent to stand trial.

After final judgment adverse to him has been entered

by the district court, a defendant may seek review of orders

denying pre-trial defensive motions, even though he has

thereafter entered a plea of guilty or nolo contendere.

(d)

The district judge imposing sentence shall advise

the defendant of his right to appeal and the time and place

within which the notice of appeal must be filed.

15-1.

Reference: Standards 1.3 and 2.1(b).

Note: For related standards, see Probation 1.1, 5.4.

6.

State appeals; custody of the defendant.

The state may appeal

(i)

from judgments dismissing an indictment or
information on subgtantive grounds;

from pre-trial orders that terminate the prosecution:
from pre-trial ordexs that seriously impede the

prosecution.

Reference: Standard 1.4.

Note: See Standard 1.4 and illustrations of grounds

included in subdivisions i, ii and iii.
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PART II. TRANSITION FROM TRIAL COURT TO APPEALLATE COURT

15-2.1. Notice of appeal.

(a) Filing the Notice of Appeal. An appeal permitted
by'iaw as of right from a district court to the Appellate
Court shall be taken by filing a notice of appeal with the
clerk of the district court within the time allowed by Rule
15-2.2. Failure of an appellant to take any step other than
the timely filing of a notice of appeal does not affect the
validity of the appeal, but is ground only for such action
as the Appellate Court deems appropriate, which may include
dismigszl of the appeal.

(b) Joint or Consolidated Appeals. If two or more
persons are entitled to appeal from a judgment or order of a
district court and their interests are such as to make joinder
practicable, they may file a joint notice of appeal, or may
join in appeal after filing separate timely notices of.appeal,
and they may thereafter proceed on appeal as a single appellant.
Appeals may be consolidated by order of the Appellate Court
upon its own motion or upon motions of a party, or by
stipulation of the parties to the several appeals.

(c) Content of the Notice of Appeal. The notice of
appeal shall specify the party or parties taking the appeal;
shall designate the judgment, order or part thereof appealed

from; and shall state that the appeal is to the Appellate Court.

263



(d) Service of Notice of Appeal. The clerk of the
district court shall serve notice of the filing of a notice
of appeal by delivering a copy of the notice of appeal to the
defendant personally or by mail addressed to him, and by
mailing a copy thereof to counsel of record for each party.
The clerk shall also mail a copy of the notice of appeal and
the docket entries to the clerk of the Appellate Court. The
clerk shall note on each copy served the date on which the
noctice of appeal was filed. Failure of the clerk to serve
notice shall not affect the validity of the appeal. The clerk
shall note in the docket the names of the parties to whom he

mails copies, with the date of mailing.

Reference: Rule 3; Standard 2.1.

15-2.2. Time for taking appeal.

The notice of appeal by a defendant shall be filed in
the district court within [30 days] after the entry of the
judgment or order appealed from. A notice of appeal filed
after the announcement of a decision, sentence or order but
before entry of the judgment or order shall be treated as
filed after such entry and on the day thereof. If a timely
motion in arrest of judgment or for a new trial on any ground
other than newly discovered evidence has been made, an appeal
from a judgment of conviction may be taken with [30 days] after
the entry of an order denying the motion. A motion for a new

trial based on the ground of newly discovered evidence will
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similarly extend the time for appeal from a judgment of
conviction if the motion is made before or [30 days] after
entry of the judgment. When an appeal by the state is
authorized by statute, the notice of appeal shall be filed in
the district court within [30 days] after the entry of the
judgment or order appealed from. A judgment or order is
entered within the meaning of this subdivision when it is
entered in the criminal docket. Upon a showing of excusable
neglect the district court may, before or after the time has
expired, with or without motion and notice, extend the time
for filing a notice of appeal for a period not to exceed [60
days] from the expiration of the time otherwise prescribed by

this subdivision.

Reference: Rule 4; Standard 2.1.

15-2,3. ' Trial counsel's duties with regard to appeals.

(a) Continuing Duty of Trial Counsel. Counsel who
represented the defendant at his trial c©r plea shall continue
to represent the defendant to advise on whether to take an
appeal and, if an appeal is sought, through the appeal unless
new counsel is substituted or unless the Appellate Court permits
counsel to withdraw in the interests of justice or for other
sufficient cause.

(b) Duty to Advise Client. Trial counsel shall advise
the defendant of the meaning of the court's judgment. If the

judgment is adverse to the defendant, counsel shall advise him
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of his right to appeal, the possible grounds for appeal, his
opinion of the probable cutcome of the appeal and possible
advantages of foregoing an appeal. He shall also advise the
defendant that the taking of an appeal will not prejudice
defendant's legal status with regard tc probation, suspension
of sentence, parole, place of confinement or later proceedings
for executive clemency, pardon or ccllateral attack upon the
conviction. The decision whether to appeal shall be made by
the defendant after he has been advised by counsel.

(c) Appointment of New Counsel. The court may upon
request or for cause relieve trial counsel appointed to
represent an indigent defendant and appoint new counsel for
the appeal. The appointment of new appellate counsel shall
be made on the day that trial counsel is relieved of his
duties.

(d) When Defendant Not Represented at Trial. In the
case of a defendant who hasg waived counsel at his trial or
plea, the court, upon announcing any Jjudgment adverse to the
defendant shall inform him of his right to appeal and the
right of an indigent person to appeal in forma pauperis. If
the defendant claims to be an indigent person and requests
permission to proceed in forma pauperis, the court shall make
such investigation as may be necessary to determine whether
the defendant is in fact indigent. If the court determines
that the defendant is an indigent person, it shall grant
permission to proceed in forma pauperis, appoint an attorney

forthwith and direct the clerk to assemble the records
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necessary for the sppeal, including the transcript of
proceedings in the district court, and forward copies of such
records to the attorney so appointed. If the court finds the
defendant is not an indigent person, it shall inform him of
the time limits established by law for the preparation and
filing of the documents necessary to present the case

on appeal.

Reference: Standard 2.2.

Note: For related standards, see Appellate Review of
Sentences 2.2; Post-Conviction Remedies 4.4, 5.2; Providing
Defense Services 5.2, 5.3; The Defense Function 8.2, 8.3.

15=2.4. Prodéedingé in Forma Pauperis.

(a) Leave to Proceed on Appeal in Forma Pauperis.
A convicted defendant who desires to proceed on appeal in
forma pauperis shall file in the district court a motion for leave
to so proceed, together witﬁ an affidavit showing his inability
to pay fees and costs or give security therefor, his belief
that he is entitled to redress-and a statement of the issues
vhich he intends to present on appeal. If the motion is granted,
he may proceed without further application to the Appellate
Court and without prepayment of fees and costs or the giving of
security therefor. If the motion is denied the district
court shall state the reasons therefor in writing.

Notwithstanding the provisions of the preceding

paragraph, a defendant who prior to trial or plea was
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determined to be financially unable to obtain an adequate
defense, may proceed on appeal in forma pauperis without
~further authorization.

If a motion for leave to proceed in forma pauperis is
denied by the district court the clerk shall forthwith sexve
notice of such action. A motion for leave to proceed in
forma pauperis may be filed with the Appellate Court within
[30 days] after service of notice of the action of the
district court, or by the affidavit prescribed by the £first
paragraph of this subdivision if no affidavit has bheen filed
in the district court, and by a copy of the statement of the
reasons given by the district court for its action.

(b) Form of Briefs, Appendices and Other Papers. A
defendant who is allowed to proceed in forma pauperis may
file briefs, appendices and other papers in typewritten form
and may request that the appeal be heard on the original
record without the necessity of reproducing parts thereof in

any- form.

Reference: Rule 24; Standards 3.3.

Note: Rule 24 requires a determination that the appeal
is taken in good faith. This requirement is not included in
the proposed rule. (See Standard 3.3 (b) and commentary,
pp. 88-91).

For suggested form of Affidavit to Accompany Motion for
Leave to Appeal in Forma Pauperis, see Form 4, Appendix of
Forms, Federal Rules of Appellate Procedure,
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15-2.5. Stay of execution and relief pending review.

(a) Death. A sentence of death shall be stayed if an
appeal is taken.

(b) Imprisonment. A sentence of imprisonment shall be
stayed if an appeal is taken and the defendant is released
pending disposition of the appeal. If not stayed, the court
may recommend to the director of penal [or other appropriate
agency] institutions that the defendant be retained at, or
transferred to, a place of confinement near the place of trial
or the place where his appeal is to be heard, for a period
reasonably necessary to permit the defendant to assist in
the preparation of his appeal to the Appellate Court.

(¢) Pine. A sentence to pay a fine, if an appeal is
taken, may be stayed by the district court or by the Appellate
Court upon such terms as the court deems proper. The court
may require the defendant pending appeal to deposit the whole
or any part of the fine and costs in the registry of the
district court, or to give bond for the payment thereof, or
to submit to an examination of assets, and it may make any
appropriate order to restrain the defendant from dissipating
his assets,

(d) Probation. An order placing the defendant on
probation may be stayed if an appeal is taken. If not stayed
the court shall specify when the term of probation shall
commence, If the order is stayed, the court shall fix the

terms of the stay.
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Reference: Rule 38, Federal Rules of Criminal Proéedure.

15-2.6. Release of defendant.

(a) Appeals From Orders Respecting Release Entered Prior
to a Judgment of Conviction. An appeal authorized by law from
an order refusing or impoéing conditions or release shall be
determined promptly. Upon entry of an order refusing or
imposing conditions of release, the district court shall state
in writing the reasons for the action taken. The appeal shall
be heard without necessity of briefs after reasonable notice
to the appellee upon such papers, affidavits, and portions of
the record as the parties shall present. The Appellate Court
or a justice may order the release of the appellant pending
the appeal.

(b) Release Pending Appeal From a Judgment of Conviction
Application for release after a judgment of conviction shall
be made in the first instance in the district court. If£ the
district court refuses release pending appeal, or imposes
conditions of release, the court shall state in writing the
reasons for the action taken. Thereafter, if an appeal is
pending, a motion for release, or for modification of the
conditions of release, pending review, may be made to the
Appellate Court or to a justice thereof. The motion shall be
determined promptly upon such papers, affidavits and portions
of the record as the parties shall present and after reasonable

notice to the appellee. The Appellate Court or a justice
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thereof may order the release of the appellant pending
disposition of the motion.

(¢)  The decision as to release pending appeal shall be
made in accordance with the rules relating to pre-trial
release. The burden of establishing that the defendant will
not flee or pose a danger to any other person or the community
rests with the defendant.

(d) Release Pending Appeal by State. When the state
appeals from an order dismissing the indictment or
information on substantive grounds, or from an order sustaining
a pre-trial motion that terminates the prosecution, the
defendant shall be released on nominal bail or his own
recognizance pending decision on the appeal. In other cases
of appeals by the state, the defendant shall not be denied
liberty pending determination of the appeal unless there is
cogent evidence that he will not abide by the judgment of the

appellate court.

Reference: Rule 9; Standard l.4(c).

15=-3.1., Supervision during preparation.

Each departmental justice, with the assistance of the
judicial administrator, shall be responsible for the continuing
supervision of appeals originating in his department £from
docketing through hearing and submission, and shall determine
such procedural issues s may arise during the pendency of

the appeal.
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Reference: Standard 3.1.

Note: For a related standard, see Providing Defense

Services 5.2,
15-3.2. Counsel on appeal.
(a)

Right to Counsel., Every appellant shall have the

assistance of counsel at all stages of the appeal. Counsel

shall be
in forma
writing.

(b)
withdraw

the case

(1)

(ii)

(c)

the request of the appellant only when cause therefor is shown.

assigned to any unrepresented appellant proceeding

pauperis unless the right to counsel is waived in

Withdrawal. Counsel shall not be permitted to
from a case solely because of his determination that
lacks merit.,

Counsel shall give his client his best professional
estimate of the quality of the case and shall
endeavor to persuade the client to abandon a wholly
frivoloﬁs‘appeal, or to eliminate particular
cor:tentions that are lacking in substance.

If the client determines to proceed, counsel shall
present the arguments for the appellant in the most
favorable light, so long as he does not deceive or
mislead the court. After preparing and filing a
brief on behalf of his client, counsel may
appropriately suggest that the case be submitted on
briefs or request permission to withdraw.

Dismissal. Assigned counsel shall be dismissed at

272



Reference: Standard 3.2.

Note: For related standards, see Appellate Review of
Sentences 2.2; Discovery and Procedure Before Trial 5.3: Post-
Conviction Remedies 4.4; Providing Defense Services 2.4, 5.2,
5.3, 7.2, 7.3; The Defense Function 8.2, 8.3, 8.4.

15=-3.3. The record on appeal.

(a) Composition of the Record on Appeal. The orxiginal
papers and exhibits filed in the district court, the
transcript of proceedings, if any, and a certified copy of the
docket entries prepared by the clerk of the district court
shall constitute the record on appeal in all cases.

(b) The Transcript of Proceedings; Duty of Appellant to
Order; Notice to Appellee if Partial Transcript is Oxdered.
Except as provided in subsection (c¢), within [10 days] after
filing the notice of appeal the appellant shall order from
the reporter a transcript of such parts of the proceedings
not already on file as he deems necessary for inclusion in
the record. If the appellant intends to urge on appeal that
a finding or conclusion is unsupported by the evidence or is
contrary to the evidence, he shall include in the record a
transcript of all evidence relevant to such findings or
conclusions. Unless the entire transcript is to be included,
the appellant shall, within the time above provided, £file and
serve on the appellee a description of the parts of the
transcript which he intends to include in the record and a
statement of the issues he intends to present on the appeal.

If the appellee deems a transcript of other parts of the
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proceeding to be necessary he shall, within [10 days] after
the service of the statement of the appellant, file and serve
on the appellant a designation of additional parts to be
included. If the appellant shall refuse to order such parts,
the appellee shall either order the parts or apply to the
district court for an order requiring the appellant to do so.
At the time of ordering, a party must make satisfactory
arrangements with the reporter for payment of the cost of the
transcript.

(¢) Statement of the Evidence or Proceeding When No
Report Was Made or When the Transcript is Unavailable. If no
report of the evidence or proceedings at hearing or trial was
made, or if a transcript is unavailable, the appellant may
prepare a statement of the evidence or proceedings £from the
best available means, including his recollection., The
statement shall be served on the appellee, who may serve
objections or propose amendments thereto within [10 days] after
service. Thereupon the statement and any objections or
proposed amendments shall be submitted to the district court
for settlement and approval and as settled and approved shall
be included by the clerk of the district court in the record
on appeal.

(d) Agreed Statement as the Record on Appeal. In lieu
of the record on appeal as defined in svbdivision (a) of this
rule, the parties may prepare and sign a statement of the case
showing how the issues preéented by the appeal arose and were

decided in the district court and setting forth only so many
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of the facts averred and proved or sought to be proved as are
essential to a decision of the issues presented. If the
statement conforms to the truth, it, together with such
additions as the court may consider necessary fully to present
the issues raised by the appeal, shall be approved by the
district court and shall then be certified to the Supreme
Court as the record on appeal and transmitted thereto by the
clerk of the district court within the time provided by Rule
15-3.4. Copies of the agreed statement may be filed as the
appendix required by Rule 15-4.6.

(e) Correction or Modification of the Record. If any
difference arises as to whether the record truly discloses
what occurred in the district court, the difference shall be
submitted to and settled by that court and the record made to
conform to the truth. If anything material to either party
is omitted from the record by error or accident or is misstated
therein, the parties by stipulation, or the district court,
either before or after the record is transmitted to the
Appellate Court, or the Appellate Court, on proper suggestion
or of its own initiative, may direct that the omission or
misstatement be correct, and if necessary that a supplemental
record be certified and transmitted. All other guestions as
to the form and content of the record shall be presented to

the Supreme Court.

Reference:  Rule 10; Standard 3.3.
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15-3.4. Transmission of the Record.

(a) Time for Transmission; Duty of Appellant. The record
on appeal, including the transcript and exhibits necessary for
the appeal, shall be transmitted to the Appellate Court within
[40 days] after the filing of the notice of appeal unless the
time is shortened or extended by an order entered under
subdivision (d) of this rule. After filing the notice of
appeal the appellant shall comply with the provisions of Rule
15-3.3{b) and shall take any oﬁher action necessary to enable
the clerk to assemble and transmit the record. If more than
one appeal is taken, each appellant shall comply with the
provisions of Rule 15-3.3(b) and this subdivision, and a single
record shall be transmitted within [40 days] after the filing
of the final notice of appeal.

(b) Duty of Clerk to Transmit the Record. When the
record is complete for purposes of the appeal, the clerk of the
district court shall transmit it to the clerk of the Appellate
Court. The clerk of the district court shall number the
documents comprising the record and shall transmit with the
record a list of the documents correspondingly numbered and
identified with reasonable definiteness. Documents of unusual
bulk or weight and physical exhibits other than documents shall
not be transmitted by the clerk unless he is directed to do so
by a party or by the clerk of the Appellate Court. A party must
make advance arrangements with the clerk for the transportation

and receipt of exhibits of unusual bulk or weight.
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Transmission of the record is effected when the clerk of
the district court mails or otherwise forwards the record to
the clerk of the Appellate Court. The clerk of the district
court shall indicate, by endorsement on the face of the record
or otherwise, the date which it is transmitted to the
Appellate Court. |

(c¢) Temporary Retention of Record in District Court for
Use in Preparing Appellate Papers. Notwithstanding the
provisions of subdivisions (a) and (b) of this rule, the parties
may stipulate, or the district court on motion of any party may
order, that the clerk of the district court shall temporarily
retain the record for use by the parties in preparing appellate
papers. In that event, the appellant shall nevertheless cause
the appeal to be docketed and. the record to be filed within the
time fixed or allowed for transmission of the record by
complying with the provisions of Rule 15~3.5(a) and by
presenting to the clerk of the Appellate Court a partial record
in the form of a copy of the docket entries, accompanied by a
certificate of counsel for the appellant, or of the appellant
if he is without counsel, reciting that the record, including
the transcript or parts thereof designed for inclusion and all
necessary exhibits, is complete for purposes of the appeal.
Upon receipt of the brief of the appellee, or at such earlier
time as the parties may agree or the court may order, the
appellant shall request the clerk of the district court to

transmit the record.
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(d) Extension of Time for Transmission of the Record:;
Reduction of’Time. The district court for cause shown may
extend the time for transmitting the record. A request for
extension must be made within the time originally prescribed
or within an extension previously granted, and the district
court shall not extend the time to a day more than [90 days]
from the date of filing of the first notice of appeal. If the
district court is without authority to grant the relief sought
or has denied a request therefor, the Appellate Court may on
motion for cause shown extend the time for transmitting the
record or may permit the record to be transmitted and £filed
after the expiration of the time allowed or fixed. If a request
for an extension of time for transmitting the record has been
previously denied, the motion shall set forth the denial and
shall state the reasons therefor, if any were given. The district
court or the Appellate Court may require the record to be
transmitted and the appeal to be docketed at any time within
the time otherwise fixed or allowed therefor.

(e) Retention of the Record in the District Court by
Order of Court. The Appellate Court may provide by rule or oxder
that a certified copy of the docket entries shall be
transmitted in lieu of the entire record, subject to the right
of any party to request at any time during the pendency of the
appeal that designated parts of the record be transmitted.

If the record or any part thereof is required in the
district court for use there pending the appeal, the district

court may make an order to. that effect, and the clerk of the
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subject to the request of the court of appeals, and shall
transmit a copy of the order and of the docket entries together
with such parts of the original record as the district court
shall allow and copies of such parts as the parties may
designate.

(£f) Stipulation of Parties that Parts of the Record be
Retained in the District Court. The parties may agree by
written stipulation filed in the district court that designated
parts of the record shall be retained in the district court
unless thereafter the Appellate Court shall order or any party
shall request their transmittal. The parts thus designated
shall nevertheless be a part of the record on appeal for all
purposes,

(g) Record for Preliminary Hearing in the Appellate Court.
If prior to the time the record is transmitted a party desires
to make in the Appellate Court a motion for dismissal, for
release, for a stay pending appeal, for additional security on
the bond, or for an intermediate order, the clerk of the
district court at the request of any party shall transmit to
the Appellate Court such parts of the original record as any

party shall designate.

Reference: Rule 1ll.

15=-3.5. Docketing the appeal; filing of the record.

"(a) Docketing the Appeal. Within the time allowed or

fixed £O0r transmission of the record, the appellant shall pay
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to the clerk of the Appellate Court the docket fee fixed by law,
and the clerk shall thereupon enter the appeal upon the docket.
If an appellant is authorized to prosecute the appeal without
prepayment of fees, the clerk shall enter the appeél upon the
docket at the request of a party or at the time of filing the
record. The Appellate Court may upon motion for cause shown
enlarge the time for docketing the appeal or permit the appeal
to be docketed out of time. An appeal shall be docketed under
the title given to the action in the district court, with the
appellant identified as such, but if such title does not
contain the name of the appellant, his name, identified as
appellant, shall be added to the title.

(b) Filing of the Record. Upon receipt of the record
or of papers authorized to be filed in lieu of the record
under the provisions of Rule 15-3.4{c) and 15-3.4(e) by the
clerk of the Appellate Court following timely transmittal, and
after the appeal has been timely docketed, the clerk shall
file the record. The clerk shall immediately give notice to
all parties of the date on which the record was filed.

(c) Dismissal for Failure of Appellant to Cause Timely
Transmission or to Docket Appeal. If the appellant shall fail
to cause timely transmission of the reccrd or to pay the
docket fee if a docket fee is required, the appellee may file
a motion in the Appellate Court to dismiss the appeal. The
motion shall be supported by a certificate of the clerk of the

district court showing the date and substance of the judgment
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or order from which the appeal was taken, the date on which
the notice of appeal was filed, the expiration date of any
order extending the time for transmitting the record, and by
proof of gervice. The appellant may respond within [14 days]
of such service. The clerk shall docket the appeal for the
purpose of permitting the court to entertain the motion
without requiring payment of the docket fee, but the appellant
shall not be permitted to respond without payment of the fee

unless he is otherwise exempt therefrom.

Reference: Rule 12.

PART IV, GENERAL PROCEDURAL PROVISIONS

15-4.1. Filing and Service.

(a) Filing., Papers required or permitted to be filed
in the Appellate Court shall be filed with the clerk. Filing
may be accomplished by mail addressed to the clerk, but £iling
shall not be timely unless the papers are received by the
clerk within the time fixed for filing, except that briefs and
appendices shall be deemed filed on the day of mailing if the
most expeditious form of delivery of mail, excepting special
delivery, is utilized. If a motion requests relief which may
be granted by a single fjustice, the justice may permit the
motion to be filed with him, in which even he shall note
thereon the date of filing and shall thereafter transmit it to

the clerk.
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(b) Service of All Papers Required. Copies of all papers
filed by any party and not required by these rules to be served
by the clerk shall, at or before the time of filiing, be served
by a party or persons acting for him on all other parties to
the appeal. Service on a party represented by counsel shall
be made on counsel.

(c¢) Manner of Service. Service may be persocnal or by
mail. Personal service includes delivery of the copy to a
clerk or other responsible person at the office of counsel.
Service by mail is complete on mailing.

(d) Proof of Service. Papers presented for filing shall
contain an acknowledgment of service by the person served or
proof of service in the form of a statement of the date and
manney of service and of the names of the person served,
certified by the person who made service. Proof of service
may appear on or be affixed to the papers filed. The clerk
may permit papers to be filed without acknowledgment br proot
of service but shall regquire such to be filed promptlyh

thereafter.

Reference: Rule 25.

15-4.2. Computation and extension of time.,

(a) Computation of Time. In computing any period of
time prescribed by these rules, by an order of court, or by
any applicable statute, the day of the act, event, or default

from which the designated period of time begins to run shall
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not be included. The last day of the period shall be included,
unless it is a Saturday, Sunday, or a legal holiday, in which
event the period extends until the end of the next day which

is not a Saturday, Sunday, or a legal holiday. When the period
of time prescribed or allowed is less than 7 days, intermediate
Saturdays, Sundays, and legal holidays shall be excluded in

the computation.

(b) Enlargement of Time. The court for good cause shown
may upon motion enlarge the time prescribed by these rules or
by its order for doing any act, or may permit an act to be done
after the expirétion of such time.

(¢) Additional Time after Service by Mail. Whenever a
party is required or permitted to do an act within a prescribed
period after service of a paper upon him and the paper is

served by mail, 3 days shall be added to the prescribed period.

Reference: Rule 26; Standard 2.2.

Note: The term "legal holiday" is defined in Rule 26.

15-4.,3. Motions.

(a) Content of Motions; Response; Reply. Unless
otherwise prescribed by these rules, an application for an
order or other relief shall be made by filing a motion for
such order or relief with proof of service on all other parties.
The motion shall contain or be accompanied by any matter
required by a spegific provision of these rules governing such
a motion, shall state with particularity the grounds on which

it is based, and shall set forth the order or relief sought.
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If a motion is supported by briefs, affidavits oxr other papers,
they shall be served and filed with the motion. Any party may
file a response in opposition to a motion other than one for a
procedural order [for which see subdivision (b)] within [7 days]
after service of the motion, but motions authorized by Rules
15-2.5, 15-2.6 and 15-4.13 may be acted upon after reasonable
notice, and the court may shorten or extend the time for
responding to any motion.

(b) Determination of Motions for Procedural Orders.
Notwithstanding the provisions of the preceding paragraph as
to motions generally, motions for procedural orders, including
any motion under Rule 15~4.2 (b) may be acted upoﬁ,at any time,
without awaiting a response thereto. Any party adversely
affected by such action may request reconsideration, vacation
or modification of such action.

(c) Power of a Single Justice to Entertain Motions. In
addition to the authorit&hexpressly conferred by these rules
or by law, a single justice of the Appellate Court may entertain
and may grant or deny any request for relief which under these
rules may properly be sought by motion, except that a single
justice may not dismiss or otherwise determine an appeal or
other proceeding, and except that the Appellate Court may provide
by order or rule that any motion or class of motions must be
acted upon by the court. The action of a single justice may
be reviewed by the court.

(d) Form of Papers; Number of copies. All papers

relating to motions may be typewritten. [Seven] copies shall
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be filed with the original, but the court may require that

additional copies be furnished.

Reference: Rule 27.

15-4 .4, Briefs.

(a)

Brief of the Appellant. The brief of the appellant

shall contain under appropriate headings and in the order here

indicated:

(1)

(ii)

(iid)

(iv)

A table of contents, with page references, and a
table of cases (alphabetically arranged), statutes
and other authorities cited with references to the
pages of the brief where they are cited.

A statement of the issues presented for review.

A statement of the case. The statement shall first
indicate briefly the nature of the case, the course
of the proceedings, and its disposition in the court
below. There shall follow a statement of the facts
relevant to the issues presented for review, with
appropriate references to the record (see subdivision
(e)).

An argument. The argument may be preceded by a
summary. The argument shall contain the contentions
of the appellant with respect to the issues presented,
and the reasons therefor, with citations to the
authorities, statutes and parts of the record relied

on.
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(v) A short conclusion stating the precise relief sought.

(b) Brief of the Appellee. The brief of the appellee
shall conform to the requirements of subdivision (a) (i)-(iv),
except that a statement of the issues or of the case need not
be made unless the appellee is dissatisfied with the statement
of the appellant.

(¢) Reply Brief. The appellant may file a brief in reply
to the brief of the appellee, and if the appellee has cross-—
appealed, the appellee may file a brief in reply to the response
of the appellant to the issues presented by the cross-appeal.
No further briefs may be filed except with leave of court.

(d) Reference in Briefs to Parties. Counsel will be
expected in their briefs and oral arguments to keep to a
minimum references to parties by such designations as "appellant"
and "appellee". It promotes clarity to use the designations
used in the lower court or the actual names of parties.

(e) References in Briefs to the Record. References in
the briefs to parts of the record reproduced in the appendix
filed with the brief of the appellant (ses Rule 15=4.7(a))
shall be to the pages of the appendix at which those parts
appear. If the appendix is prepared after the briefs are
filed, references in the briefs to the record shall be made
by one of the methods allowed by Rule 15-4.6(c). If the
record is reproduced in accordance with the provisions of
Rule 15-4.6 (f), or if references are made in the briefs to
parts of the recorxd not reproduced, the references shall be

to the pages of the parts of the record involved; e.g.,
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Indictment, p. 7; Motion to Dismiss, p. 2; Transcript, p. 231.
Intelligible abbreviations may be used. If reference is made
to evidence the admissibility of which is in controversy,
reference shall be made to the pages of the appendix or of the
transcript at which the evidence was identified, offered, and
received or rejected.,

(£) Reproduction of Statutes, Rules, Regulations, Etc.
If determination of the issues presented requires the study of
statutes, rules, regulations, etc., or relevant parts thereof,
they shall be reproduced in the brief or in the addendum at
the end, or they may be supplied to the court in pamphlet Form.

(g) Length of Briefs, Except by permission of the court,
principal briefs shall not exceed [50] pages of standard
typographic printing or [70] pages of printing by any other
process of duplicating or copying, exclusive of pages
containing the table of contents, tables of citations and any
addendum containing statutes, rules, regulations, etc. And
except by permission of the court, reply briefs shall not
exceed [25] pages of standard typographic printing or [35]
pages of printing by any other process of duplicating or
copying. u

(h) Briefs in Cases Involving Cross Appeals. If a cross
appeal is filed, the plaintiff in the court below shall be
deemed the appellant for the purposes of this rule and Rules
15-4.6 and 15~4.7, unless the parties otherwise agree or the

court otherwise orders. The brief of the appellee shall
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contain the issues and argument involved in his appeal as well
as the answer to the brief of the appellant.

(i) Briefs in Cases Involving Multiple Appellants. 1In
cases involving more than one appellant, including cases
consolidated for purposes of the appeal, any number may join
in a single brief, and any appellant may adopt by reference
any part of the brief of another. Parties may similarly join

in reply briefs.

Reference: Rule 28.

15=4.4. Brief of Amicus Curiae.

A brief of an amicus curiae may be filed only if
accompanied by written consent of all parties, or hy leave of
court granted on motion or at the request of the court. The
brief may be conditionally filed with the motion for leave. A
motion for leave shall identify the interest of the applicant
and shall state the reasons why a brief of an amicus curiae is
desirable. Save as all parties otherwise consent, any amicus
curiae shall file its brief within the time allowed the party
whose position as to affirmance or reversal the amicus brief
will support.unless the court for cause shown shall grant
leave for later filing, in which event it shall specify within
what period an opposing party may answer. A motion of an
amicus curiae to participate in the oral argument will be

granted only for extraordinary reasons.
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Reference: Rule 29.

15-4.6. Appendix to the briefs.

(a) Duty of Appellant to Prepare and File; Content of
Appendix, Time for Filing; Number of Copies. The appellant
shall prepare and file an appendix to the briefs which shall
contain: (1) the relevant docket entries in the proceeding
below; (2) any relevant portion of the pleadings, charge,
findings or opinion; (3) the judgment, order or decision in
question; and (4) any other part of the record to which the
parties wish to direct the particular attention of the court.
The fact that parts of the record are not included in the
appendix shall not prevent the parties or the court from
relying on such parts.

Unless filing is to be deferred pursuant to the provisions
of subdivision (c¢) of this rule, the appellant shall serve and
file the appendix with his brief. [Ten] copies of the appendix
shall be filed with the clerk, and one copy shall be served on
counsel for each party separately represented, unless the
court shall by rule or order direct the filing or service of a
lesser number.

(b) Determination of Contents of Appendix. The parties
are encouraged to agree as to the contents of the appendix.

In the absence of agreemenﬁ, the appellant shall, not later
than [10 days] after the date on which the record is filed,

serve on the appellee a designation of the parts of the record
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which he intends to include in the appendix and a statement
of the issues which he intends to present for review. If the
appellee dee%s it necessary to direct the particular attention
of the court to parts of the record not designated by the
appellant, he shall, within [10] days after receipt of the
designation, serve upon the appellant a designation of those
parts. The appellant shall include in the appendix the parts
thus designated. In designating parts of the record for
inclusion in the appendix, the parties shall have regard for
the fact that the entire record is always available to the
court for reference and examination and shall not engage in
unnecessary designation.

(c) Alternative Method of Designating Contents in the
Appendix; How References to the Record May be Made in the
Briefs When Alternative Method is Used. If the court shall so
provide by rule for classes of cases or by order in specific
cases, preparation of the appendix may be deferred until after
the briefs have been filed, and the appendix may be filed [21]
days after service of the brief of the appellee., If the
preparation and filing of the appendix is thus deterred, the
provisions of subdivision (b) of this Rule 15-4.6 shall apply,
except that the designations referred to therein shall be made
by each party at the time his brief is served, and a statement
of the issue presented shall be unnecessarye.

If the deferred appendix authorized by this subdivision

is emloyed, references in the hriefs to the record mav he to

the pages of the parts of the record involved, in which event
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the original paging of each part of the record shall be
indicated in the appendix by placing in brackets the number of
each page at the place in the appendix where the page begins.
Or if a party desires to refer in his brief directly to pages
of the appendix, he may serve and file typewritten or page
proof copies of his brief within the time required by Rule
15-4.7(a) with appropriate references to the pages of the parts
of the record involved. In that event, within [14] days after
the appendix is filed he shall serve and file copies of the
brief in the form prescribed by Rule 15-4.8(a) containing
references to the pages of the appendix in place of or in
addition to the initial references to the pages of the parts of
the record involved. No other changes may be made in the brief
as initially served and filed, except that typographical errors
may be corrected.

(d) Arrangement of the Appendix. At the beginning of
the appendix there shall be inserted a list of the parts of
the record which it contains, in the order in which the parts
are set out therein, with references to the pages of the
appendix at which each part begins. The relevant docket
entries shall be set out following the list of contents.
Thereafter, other parts of the record shall be set out in
chronological order. When matter contained in the reporter's
transcript of proceedings is set out in the appendix, the page

of the transcript at which such matter may be found shall be

indicated in brackets immediately before the matter which is

set out. Omissions in the text of papers or of the transcript
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must be indicated by astericks. Immaterial formal matters
(captions, subscriptions, acknowledgments, etc.) shall be
omitted. A question and its answer may be contained in a
single paragraph.

(e) Reproduction of Exhibits., Exhibits designated for
inclusion in the appendix may be contained in a separate
volume, or volumes, suitably indexed. [Four] copies thereof
shall be filed with the appendix and one copy shall be served
on counsel for each party separately represented.,

(f) Hearings of Appeals on the Original Record Without
the Necessity of an Appendix. The Appellate Court may by rule
applicable to all cases, or to classes of cases, or by oxder
in specific cases, dispense with the requirement of an appendix
and permit appeals to be heard on the original record, with
such copies of the record, or relevant parts thereof, as the

court may require.

Reference: Rule 30.

15-4,.7. Filing and service of briefs.

(a) Time for Serving and Filing Briefs. The appellant
shall serve and file his brief with [40 days] after the date
on which the record is filed. The appellee shall serve and
file his brief within [30 days] after service of the brief of
the appellant. The appellant may serve and file a reply brief

within [14 days] after service of the brief of the appellee,

but except for good cause shown, a reply brief must be filed
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at least [3 days] before argument. The Appellate Court may
shorten the periods prescribed above for serving and filing
briefs, either by rule for all cases or for classes of cases,
or by order for specific cases.

(b) Number of Copies to be Filed and Served. [Twenty-
five] copies of each brief shall be filed with the clerk,
unless the court by order in a particular case shall direct a
lesser number, and two copies shall be served on counsel for
each party separately represented. If a party is allowed to
file typewritten ribbon and c<arbon copies of the brief, the
original and [seven] legibkle copies shall be filed with the
clerk, and one copy shall be served on counsel for each party
separately represented.

{c) Consequence of Failure to File Briefs. If an
appellant fails to file his brief within the time provided by
this rule, or within the time as extended, an appellee may
move for dismissal of the appeal. If an appellee fails to file
his brief, he will not be heard at oral argument except by

permission of the Appellate Court.

Reference: Rule 31.

15-4.8. Form of briefs, the appendix and_other papers.

(a) Forms of Briefs and the Appendix. Briefs and
appendices may be produced by standard typographic printing or

by duplicating or copying process which produces a clear black

image on white paper., Carbon copies of briefs and appendices
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may not be submitted without permission of the court, except

in behalf of parties allowed to proceed forma pauperis. All
printed matter must appear in at least 11 point type on opaque,
unglazed paper. Briefs and appendices produced by the standard
typographic process shall be bound in volumes having pages

6 1/8 by 9 1/4 inches and type matter 4 1/6 by 7 1/6 inches.
Those produced by any other process shall be bound in volumes
having pages not exceeding 8 1/2 by 11 inches and type matter
not exceeding 6 1/2 by 9 1/2 inches, with double spacing
between each line of text. Copies of the reporter's transcript
and other papers reproduced in a manner authorized by this rule
may be inserted in the appendix; such pages may be informally
renumbered if necessary.

If briefs are produced by commercial printing or
duplicating firms, or, if produced otherwise and the covers to
be described are available, the cover of the brief of the
éppellant should be blue; that of the appellee red; that of
the intervenor or amicus curiae, green; that of any reply brief,
gray. The cover of the appendix, if separately printed, should
be white. The front covers of the briefs and of appendices,
if separately printed, shall contain: (1) the name of the
court and the number of the case; (2) the title of the case
(see Rule 15~3.5(a)); (3) the nature of the proceeding in the
court (e.g., Appeal) and the name of the court below; (4) the

title of the document (e.g., Brief for Appellant, Appendix);
party on whose behalf the document is filed.
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(b) Form of Other Papers., Petitions for rehearing shall
be produced in a manner prescribed in subdivision (a). Motions
and other papers may be produced in like manner, or they may
be typewritten upon opaque, unglazed paper 8 1/2 by 11 inches
in size. Lines of typewritten text shall be double spaced.
Consecutive sheets shall be attached at the left margin.
Carbon copies may be used for filing and service if they are
legible.

A motion or other paper addressed to the court shall
contain a caption setting forth the name of the court, the
title of the case, the file number, and a brief descriptive

title indicating the purpose of the paper.

Reference: Rule 32.

15-4.9. Prehearing conference,

The court may direct the attorneys for the parties to
appear before the court or justice thereof for a prehearing
conference to consider the simplification of the issues and
such other matters as may aid in the disposition of the
proceeding by the court. The court or justice shall make an
order which recites the action taken at the conference and the
agreements made by the parties as to any of the matters
considered and which limits the issues to those not disposed
of by admissions or agreements of counsel, and such order

when entered controls the subsequent course of the proceeding,

unless modified to prevent manifest injustice.
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Reference: Rule 33.

15-4.10. Oral argument.

(a) Notice of Argument; Postponement. The clerk shall
advise all parties of the time and place at which oral argument
will be heard. A request for pqstponement of the argument must
be made by motion filed reasonably in advance of the date
fixed for hearing.

(b) Time Allowed for Argument. Unless otherwise provided
by rule for all cases or for classes of cases, each side will
be allowed [30] minutes for argument. If counsel is of the
opinion that additional time is necessary for the adequate
presentation of his argument he may request such additional
time as he deems necessary; requests may be made by letter
addressed to the clerk reasonably in advance of the date fixed
for the argument and shall be liberally granted if cause
therefor is shown. A party is not obliged to use all of the
time allowed, and the court may terminate the argument whenever
in its judgment further argument is unnecessary.

(c) Order and Content of Argument. The appellant is
entitled to open and conclude the argument. The opening
argument shall include a fair statement of the case. Counsel
will not be permitted to read at length from briefs, records
or authorities.

(d) Cross and Separate Appeals. A cross or separate

appeal shall be argued with the initial appeal at a single
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argument, unless the court otherwise directs. If a case
involves a cross-appeal, the plaintiff in the action below
shall be deemed the appellant for the purpose of this rule
unless the parties otherwise agree or the court otherwise
directs. If separate appellants support the same argument,
care shall be taken to avoid duplication of argument.

(e) Non-appearance of Parties. If the appellee fails
to appear to present argument, the court will hear argument on
behalf of the appellant, if present. If the appellant fails
to appear, the court may hear argument on behalf of the
appellee, if his counsel is present. If neither party appears,
the case will be decided on the briefs unless the court shall
otherwise order.

(f) Submission on Briefs. By agreement of the parties,
a case may be submitted for decision on the briefs, but the
court may direct that the case be argued.

(g) Use of Physical Exhibits at Argument; Removal. If
physical exhibits other than documents are to be used at the
argument, counsel shall arrange to have them placed in the
courtroom before the court convenes on the date of the
argument. After the argument counsel shall cause the exhibits
to be removed from the courtroom unless the court otherwise
directs. If exhibits are not rewslaimed by counsel within a
reasonable time after notice is given by the clerk, they shall
be destroyed or otherwise disposed of asg the clerk shall think

best.
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Reference: Rule 34,

<

15-4.11. Entry of judgment.

The notation of a judgment in the docket constitutes
entry of the judgment. The clerk shall prepare, sign and
enter the judgment following receipt of the opinicon of the
court unless the opinion directs settlement of the form of the
judgment, in which event the clerk shall prepare, sign and
enter the judgment following final settlement by the court.
If a judgment is rendered without an opinion, the clerk shall
prepare, sign and enter the judgment following instruction
from the coqrt. The clerk shall, on the date judgment is
entered, mail to all parties a copy of the opinion, if any,
or of the judgment if no opinion was written, and notice of

the date of entry of the judgment.

Reference: Rule 36.

15-4.12, Petition for rehearing.

(a) Time for Filing; Content; Answer; Action by Court
if Granted. A petition for rehearing may be filed within [14
days] after entry of judgment unless the time is shortened
or enlarged by order. The petition shall state with
particularity the points of law or fact which is the opinion
of the petitioner the court has overlooked or misapprehended

and shall contain such argument in support of the petition
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as the petitioner desires to present. Oral argument in support
of the petition will not be permitted. No answer to a petition
for rehearing will be received unless requested by the court,
but a petition for rehearing will ordinarily not be granted in
the absence of such a request. If a petition for rehearing is
granted the court may make a final disposition of the cause
without reargument or may restore it to the calender for
reargument or resubmission or may make such other orders as
are deemed appropriate under the circumstances of the
particular case.

(b) Form of Petition; Length. The petition shall be in
a form prescribed by Rule 15-4.8(a), and copies shall be
served and filed as prescribed by Rule 15-4.7(b) for the
service and filing of briefs. Except by permission of the
court, a petition for rehearing shall not exceed 10 pages of
standard typographic printing or [15] pages of printing by

any other process of duplicating or copying.

Reference: Rule 40.

15-~4.,13. Issuance of mandate; stay of mandate.

(a) Date of Issuance. The mandate of the court shall
issue [21 days] after the entry of judgment unless the time is
shortened or enlarged by order. A certified copy of the
judgment and a copy of the opinion of the court, if any, shall
constitute the mandate, unless the court directs that a formal

mandate issue, The timely filing of a petition for rehearing
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will stay the mandate'until disposition of the petition unless
otherwise ordered by the court. If the petition is denied,
the mandate shall issue [seven] days after entry of the order
denying the petition unless the time is shortened or enlarged
by order.

(b) Stay of Mandate Pending Application for Certiorari.
A stay of the mandate pending application to the Supreme Court
of the United States for a writ of certiorari may be granted
upon motion, reasonable notice of which shall be given to all
parties. The stay shall not exceed [30 days] unless the period
is extended for cause shown. If during the period of the stay
there is filed with the clerk of the Appellate Court a notice
from the clerk of the Supreme Court of the United States that
the party who had obtained the stay has filed a petition for
the writ in that court, the stay shall continue until £inal
disposition by the Supreme Court of the United States. Upon
the filing of a copy of an order of the Supreme Court of the
United States denying the petition for writ of certiorari the

mandate shall issue immediately.

Reference: Rule 41,

15-4.14. Voluntary dismissal.

(a) Dismissal in the District Court. If an appeal has
not been docketed, the appeal may be dismissed by the district
court upon the filing in that court of a stipulation for

\lt

A
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dismissal signed by all the parties, or upon motion and notice
by the appellant.

(b) Dismissal in the Supreme Court. If the parties to
an appeal or other proceedings shall sign and file with the
clerk of the Supreme Court an agreement that the proceeding
be dismissed, the clerk shall enter the case dismissed, but
no mandate or other process shall issue without an «yder of
the court. An appeal may be dismissed on motion of the
appellant upon such terxrms as may be agreed upon by the parties

or fixed by the court.

Reference: Rule 42.
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Title 16

POST-CONVICTION REMEDIES

PRELIMINARY COMMENT

As used in this Title, the phrase "post-conviction
remedies" includes those preceedings attacking the
judgment which may be invoked collaterally after the final
appeal from conviction has been decided or after the
prescribed time for taking an appeal has passed. It does
not include the appeal and proceedings incident thereto.
It does include the claims for relief historically asserted
by prisoners in the form of habeas corpus, coram nobis,
and the like. Because the proposed standard changes
significantly the traditional forms under which post-
conviction relief is sought, legislation is probably

necessary at the outset of the implementation process.

PART I. GENERAL PRINCIPLES

16-1.1. Unitary post-conviction remedy.

Any person desiring to seek a review of the validity of
a judgment of conviction by a court exercising criminal
jurisdiction, or the legality of custody or supervision based
upon a judgment of conviction, may file an application for

post-conviction relief in the manner prescribed by these rules.
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The remedy herein provided shall encompass all claims, whether
factual or legal in nature, and shall take primacy over any

existing procedure or process for the determination of such

claims.
Reference: ' Standards Relating to Post-Conviciion
Remedies, (1968), (hereafter cited in this Title as Standard),
.1.

16~1.2. Characterization of the proceeding.

The application for post-conviction relief shall be filed
as a separate proceeding in the case in which the judgment of
conviction or sentence was entered. Proceedings thereon shall
be consistent with the objectives of the remedy. The rules
governing procedure in civil cases shall apply in such

proceedings, unless otherwise provided by law or these rules.

Reference: Standard 1l.2.

16-1.3. Parties; legal representatives of the respondent.

{a) The applicetion for post-conviction relief shall be
filed with the clerk of the appropriate court by the person
seeking relief, who shall proceed in his own name. The
respondent named in the application shall be the State of

, or other entity in whose name the original
prosecution was brought.

(b) The attorney general shall have primary

responsibility for responding to applications for
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post-conviction relief. The attorney general shall have power
to assign any case to the local prosecutor in the county or
district in which the original prosecution was had when he

deems it in the best interest of the state to do so.

Reference: Standard 1.3.

16~-1.4. Jurisdiction and venue.

(a) The district court shall have original jurisdictdion
to entertain and try applications for post-conviction relief.

(b) The application for post-conviction relief shall be
filed in the district court in which the judgment of conviction
and sentence challenged by the applicant was rendered. After
the application has been received and filed it shall be
transmitted by the clerk of the court to the district judge
who shall hear the case. Upon motion of any party to the
action or upon the court's own order, and when the interests
of justice require, the application may be transferred for
hearing to another district court or judge to be designated by
the judicial administrator or clerk of the Supreme Court.

(c) If an application for post-conviction relief is
assigned to the judge who presided at the prosecution in which
the challenged judgment or sentence was rendered, he may, upon
his own election, be excused from proceeding with the case,
whether or not formally disqualified by bias or by being a
potential witness. In any case in which the judge is excused

under this rule he shall nctify the judicial administrator or
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clerk of the Supreme Court who shall assign another judge to

hear the application.

Reference: Standard 1.4.

Note: Standard 1.4 authorizes jurisdiction to be vested
in either local trial courts or a single court of statewide
jurisdiction. The rule is drawn consistent with practice that
appears currently in use in most jurisdictions.

The term "district court" is-used to identify local trial
courts exercising general criminal jurisdiction.

PART II. SCOPE OF REMEDY

16-2.1. Grounds for relief.

(a) The application for post-conviction relief provided
by these rules may raise any meritorious claim challenging a
judgment or conviction, including claims:
(i) that the conviction was obtained or sentence imposed
in violation of the Constitution of the United
States or the Constitution or laws of the State of

(ii) that the applicant was convicted under a statute
that is in violation of the Constitution of the

State of -, or that the conduct for which

the applicant was prosecuted is constitutionally
protected;

(iii) that the court rendering judgment was without
jurisdiction over the person of the applicant or

the subject matter;



{iv) that the sentence imposed exceeded the maximum
authorized by law or is otherwise not in accordance
with the sentence authorized by law;

(v) that there exists evidence of material facts, not
previously presented and heard, which require
vacation of the conviction or sentence in the
interest of justice:

(vi) that there has been a significant change in the law,
either substantive or procedural, applied in the
process leading to applicant's conviction or
sentence, and that sufficient reasons exist to allow
retroactive application of the changed legal
standard;

(vii)  that there are grounds otherwise properly the basis
for collateral attack upon the judgment.

(b) The application for post-conviction relief may
challenge the legality of custody or restraint based upon a
judgment of conviction, including claims that a sentence has
been fully served or that there has been an unlawful revocation

of probation or parole or conditional release.

Reference: Standard 2.1.

16-2.2. Prematurity of Application; postponed appeals.

(a) An application for post-conviction relief shall not

be filed or heard so long as there is a possibility that the
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issues sought to be presented may be raised by a timely appeal
from the judgment and sentence.

(b) If an application for leave to take a postponed
appeal, filed pursuant to the rules governing criminal appeals,
is denied on the ground that it raises issues outside the
record, or if for any other reason it appears more appropriate
to consider the claim in a post-conviction proceeding, the
Supreme Court may cause the proceeding to be transferred to
district court having venue, where it shall be docketéd and

processed as an original application for post-conviction relief.

Reference: Standard 2.2.

Note: Provisions relating to the time within which
appeals may be taken and the conditions under which postponed
appeals are authorized will be found in the rules of the
jurisdiction relating to criminal appeals.

16-2.3. Custody requirement.

The fact that an applicant for post-conviction relief is
not then in custody or restraint pursuant to the judgment or
sentence that he is attacking shall not be grounds for
dismissal or denial of the relief sought. The right of an
applicant to seek relief from an invalid conviction under these
rules shall not be denied because:

(1) the applicant pleaded guilty;

(ii) the applicant was sentenced only. to pay a fine;

(iii) the applicant applied for or was granted probation

or suspended sentence;
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(iv) the applicant has not commenced service of the
challenged sentence;
(v) the applicant has completely served the challenged

sentence or is on parole or conditional release.

Reference: Standard 2.3.

16-2.4. Limitations; abuse of process; stale claims.

(2a) An application for post-conviction relief shall not
be barred solely by the lapse of time. An applicant who has
committed an abuse of process may be denied relief on his claim.
Relief may be denied on stale claims unless there is a showing
of present need for relief.

(b} It is an abuse of process for a person with a tenable
and meritorious claim for post-conviction relief deliberately
and knowingly to withhold presentation of that claim until an
event occurs which he believes prevents successful reprosecution
or correction of the vitiating error. Abuse of process is an
affirmative defense which mﬁst be pleaded and proved by the
state.

(c) A claim by an applicant who has completed service of
the challenged sentence and who thereafter seeks post-
conviction relief may be considered a stale claim. An
applicant who asserts a stale claim shall be charged with
responsibility for showing a present need for the relief sought.
A sufficient showing of present need for relief upon a stale

claim for post-conviction relief is made by proof that:
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(i) the applicant is facing prosecution or has been
convicted under a multiple offender law and the
challenged conviction or sentence may be or has
been a factor in sentencing for the current offense;

(ii) the applicant is facing prosecution or has been
convicted of a crime, an element of which is the
challenged prior conviction;

(iii) the applicant is or may be disadvantaged in seeking
parole under a later sentence; or

(iv) the applicant is under a civil disability resulting
from the challenged conviction which is demonstrably
prejudicial to him in his present pursuit of

legitimate and feasible objectives and activities.

Reference: Standard 2.4.

PART III. THE APPLICATION: PREPARATION, FILING

AND SERVICE

Note: Standard 3.1 relates to resources to be made
available to confined persons for use in preparation of
applications for post-conviction relief. The implementation
of this standard is primarily the responsibility of the prison
administrator. Hence, no suggested court rule has been
prepared to parallel this standard. However, courts faced with
substantive questions concerning adequacy of prison facilities
may find the standard helpful. For related standards, see
Providing Defense Services 5.1, 7.1.
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16-3.1. Standardized application forms.

The state judicial administrator or clerk of the Supreme
Court shall prescribe standard forms for use in proceedings for
post-conviction relief. Applications not on the forms prepared
in compliance with this rule shall not be filed without the

express approval of the court.

Reference: Standard 3.2.

Note: See Model Form of Application, Appendix A, Standards
Relating to Post-Conviction Remedies, (1968).

16-3.2. Verification.

The application for post-conviction relief shall be
vérified by the applicant before a notary public or some other
person authorized by law to administer oaths. The knowing
verification of an application containing false statements
shall subject the applicant to prosecution for perjury or

false swearing.

Reference: Standard 3.3.

16-3.3. Supporting affidavits and statements as to intended

proof not required.

Supporting affidavits or statements as to sources of

intended proof of the factual allegations supporting the

. applicant's claim shall not be required as a condition for the

consideration of the application for post-conviction relief.
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Reference: Standard 3.4.

1¢-3.4. Filing fees.

(a) No filing fee shall be required at the time of filing
an application for post-conviction relief. When costs are
assessed at the conclusion of the action, a filing fee of

shall be included in costs adjudged against an

applicant not determined to be indigent.

(b) The application for post-conviction relief shall be
accompanied by an affidavit, prepared upon a form supplied by
the state judicial administrator or the clerk of the Supreme
Court, in which the applicant shall state his financial ability
to retain counsel for the proceeding, to purchase copies of
transcripts or other relevant documents, and to respond to a

judgment for cost.

Reference: Standard 3.5.

PART IV. PROCESSING APPLICATIONS

16-4.1. Judicial responsibility for disposition; masters.

(a) The district judge to whom the application for post-
conviction relief is transmitted shall determine the disposition
to be made of such application, whether by refusal to docket

or otherwise. In appropriate cases the district judge may

311



designate a master to conduct preliminary inquiries and
evaluations and to report findings to the court.

(b) Final disposition of applications for post-conviction
relief shall be made at the earliest stage consistent with the
purpose of deciding claims on their underlying merits rather

than on formal or technical g1 :=nds.

Reference: Standard 4.1.

Note: For related standards, see The Function of the Trial

Judge 8.1, 8.2.

16~-4.2. Preliminary judicial screening of applications.

Within ten days after the application if filed, the court
may, solely upon consideration of the petition, if it £finds
that the allegations of the application are unmistakably
frivolous, summarily dismiss the application. If such a
disposition is made, a written order shall be entered, stating
the reasons for the disposition. ' The clerk of the court shall
mail a copy of such order to the applicant, the attorney
general and the local prosecutor who tried the original
criminal case. The copy of the order mailed to the above named
parties shall specify the date of judgment and shall inform the
applicant of his right to appeal from the decision, the time
within which the notice of appeal must be filed and the office

in which the notice of appeal must be filed.

Reference: Standard 4.2.
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16-4.3. Responsive pleadings; calendar priority; bail, stays

of execution; dismissal on the pleadings.

(a) In cases not disposed of under Rule 16-4.2, a
responsive pleading shall be required, by a rule to show cause
or otherwise, not more than thirty days after the application
has been filed. The response shall fully and fairly meet the
allegations of the application and shall admit or deny each
allegation thereof, and shall assert any and all affirmative
defenses to be raised by the respondent. 1In the alternative,
the respondent may file a motion to dismiss or a motion for
summary judgment. Regardless of the form of responsive
plending, the respondent shall file with his responsive
pleading the record of the original judgment and conviction,
including any transcripts or other documents in the official
court file, excepting such documents as were appended to the
application. Copies of transcripts or portions of the original
court file appended to the responsive pleading need not be
served on the applicant, although the responsive pleading must
be so served. 1In the interests of justice the time to answer
or otherwise plead may be enlarged by the court not to exceed
[twenty] days.

(b) If the applicant is held under sentence of death or
imprisonment, or if there is other reason for expeditious
treatment, the court shall accord calendar priority to the

determination of the applicatien for post-conviction relief.
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(c) The court may stay the execution of any sentence
imposed pursuant to the challenged conviction and in appropriate
cases may release the applicant on recognizance with sufficient
sureties pending final disposition of the application for post-
conviction relief.

(8) Upon the basis of the application for post-conviction
relief, the responsive pleading and the record of prior
proceedings filed therewith, the court shall determine whether
to order further proceedings, including the appointment of
counsel for a pro se applicant, or to terminate the case. If
the court finds that there are no material issues of fact or
non-frivolous questions of law, it may in an appropriate order
make such findings of fact and conclusions of law as are
required, and dismiss the proceeding. The order of dismissal
shall be served upon the applicant and his attorney of record,
if any. The order shall specify the date of judgment and shall
inform the applicant of his right to appeal from the decision,
the time within which the notice of appeal must be filed and
the office in which the notice of appeal must be filed.

(e) No disposition;of an application for post-conviction
relief which requires the resolution of a non-frivolous gquestion
of law shall be made on the pleadings and record of prior
proceedings unless the applicant is represented by counsel. No
disposition shall be made at this stage if there exists a

material issue of fact.

Reference: Standard 4.3.
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Note: For a related standard, see Criminal Appeals 2.3,

2.5,

16-4.4. Appointment of counsel; withdrawal of counsel.

(a) If the court determines that the application for
post-conviction relief presents material issues of fact or
non-frivolous questions of law and if the affidavit filed with
the application satisfies the court that the petitioner is
indigent, the court shall appoint an attorney to represent the
applicant in the proceedings. The attorney so appointed shall
be a member of the bar of the court before which the case is
pending and may be a public defender, a member of the staff
of a legal aid society, or, when requested by the applicant, a
legal intern from a law school within the jurisdiction who is
authorized by the rules of the Supreme Court to represent
applicants for post-conviction relief. A legal intern who is
not a member of the bar of the ecourt may be appointed only if
the applicant's written and acknowledged consent to such
appointment if filed with the court. Such consent shall contain
a statement that the applicant is aware of his right to the
appoinfment of a member of the bar of the court to represent
him, and that he knows that the legal intern is a law student
and not a member of the bar of the court, but that he waives
representation by a member of the bar and requests
representation by such legal intern. The forms for such
consent shall be prepared by the state judicial administrator

or the clerk of the Supreme Court.
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(b) The responsibility of appointed counsel shall
continue unﬁil the order originally appointing such ccunsel is
superseded by a subsequent order of the appointing court, or an
order of a court of superior jurisdi;tion. Unless relieved by
the court, counsel who represents an applicant for post-
conviction relief at the trial shall advise the applicant of
his right to appeal from an adverse judgment and shall assist
him in such proceedings as are necessary to preserve such right.
He shall inform the applicant of the possible issues involved
in the appeal and the standards by which the Supreme Court will
determine the questions raised. He shall inform the applicant
that no penalty or prejudice can result from the appeal, other
than the imposition of costs if the applicant is not an indigent
person. If the applicant wishes to procéed further, appointed
counsel shall, unless reliesved by the court, represent the
applicant in all appellate proceedirgs including review by the

Supreme Court of the United States.

Reference: Standard 4.4.

Note: For related standards, see Appellate Review of
Sentences 2.2; Criminal Appeals 2.2, 3.2; Providing Defense
Service 2.4, 4.2, 5.2, 5.3.

16-4.5. Summary disposition without plenary hearing; discovery.

(a) An application for post-conviction relief may be
decided on the merits without a plenary evidentiary hearing
when there is no material issue of &'t or when the case is

submitted on an agreed statement of racts. The personal
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presence of the applicant at such proceedings shall not be
required.

(b) For the purpose of advancing a case toward disposition
the court may, upon a showing of good cause, authorize discovery
proceedings to explore issues of fact. Such proceedings shall
be subject to the continuing supervision of the court and shall
be governed by this rule. Facts disclosed in the discovery
process shall be utilized by the court in determining whether
summary disposition is appropriate or whether a plenary
evidentiary hearing is necessary to resolve material issues.

(i) Discovery shall be authorized only when the applicant

is represented by counsel;

(ii) The privilege of the applicant against self-
incrimination shall be protected, and no applicant
shall be required to supply evidence which might
prejudice him at any future trial;

(iii) The dispositions of applicants in custody shall be
authorized in all cases. Such depositions may be
oral or upon written interrogatories;

(iv) Procedures for the production of documents, including
relevant parts of the transcript of the original
trial, or tangible things, for taking depositions
and for service of requests for admissions or written
interrogatories on the opposing party shall be
governed by the rules of civil procedure, except that

the oral depositions of witnesses other than the
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applicant may be taken only with express permission
of the court.
(v) If the applicant is an indigent person the costs of

discovery shall be borne by the state.

Reference:  Standard 4.5.

16-4.6. Plenary hearing; presence of applicant; evidence and

proof; findings of fact.

(a) A plenary hearing to receive evidence, by testimony
or otherwise, shall be held whenever there are material
questions of fact which must be resolved in order to determine
the sufficiency of the application for post-conviction relief.

(b) The applicant shall be present at the plenary hearing
unless he has expressly waived his right to be present and he
shall be represented by counsel. The applicant's presence shall
not be required at any preliminary conference held to frame the
issues and to expedite the hearing.

{c) The rules of evidence applicable in civil cases shall
be followed in post-conviction hearings. Evidence shall be
given in open court and shall be recorded and preserved.

(i) The applicant shall have the right to subpoena
witnesses to testify on his behalf, to regquire the
production of relevant documents and court records
and to cross-examine the witnesses for the respondent.

(ii) A duly authenticated record of the transcript, or

portions thereof, may be used as evidence of facts

318



(iii)

(iv)

(a)

and occurrences during prior proceedings. Such
record or transcript shall be subject to impeachment
by either party.

Depositions of witnesses, unavailable for the hearing,
shall be admissible if authorized by the court and
taken subject to the right of cross—-examination.

If facts within the personal knowledge of the judge
who presided at an earlier hearing are to be adduced

by his testimony or otherwise, he shall not preside

~at the hearing on the application for post-conviction

relief. The judge who presides at the hearing may
take into account facts within his personal knowledge
when such facts properly may be judicially noticed.

The proponent of factual contentions, whether the

applicant's proof of a prima facie case or the respondent's

proof of affirmative defenses, shall have the burden of

establishing those facts by a preponderance of the evidence.

(e)

At the conclusion of the plenary hearing, the court

shall make written findings of fact and conclusions of law and

enter its judgment. The order shall recite the date upon which

the judgment was entered and, if adverse to the applicant, it

shall inform the applicant of his right to appeal, the time

within which the notice of appeal must be filed and the office

in which the notice of appeal must be filed. A copy of the

order of the court shall be served on the applicant.

Reference: Standard 4.6.
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16-4.7.

Disposition orders; trial court opinion.

(a)

The order of the court made at the conclusion of the

proceeding shall provide for an appropriate disposition.

(1)

(i)

(ii1)

If the court finds in favor of the respondent it
shall enter an order denying the application for

relief, The order shall indicate whether the denial

is after a plenary hearing, on summary disposition,

or on therpleadings.

If the court finds in favor of the applicant, the
order shall identify clearly the claim or claims
found meritorious. The affirmative relief granted
shall be appropriate to the nature of the meritorious
claim. If the court finds in favor of the applicant
for error in the trial or pre-trial stages of the
process leading to conviction, relief may be by
immediate discharge from custody or by release at a
specified early date, unless, within that time, the
state takes the necessary steps to commit the
applicant to custody pending reindictment,
rearraignment, retrial, or resentence, as the case
may require. Where the court finds in favor of the
applicant for error concerning his right to appeal
from his judgment of conviction, the court shall fix
a time in which the applicant may pursue such appeal.
The court may, upon timely request, stay its final

order and issue supplementary orders regarding
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custody of the applicant and bail pending review of

its determination by the Supreme Court.

Reference: Standard 4.7.

PART V. APPELLATE REVIEW

16-5.1. Appellate jurisdiction; limitation on right to appeal.

(2a) Either party may appeal to the Supreme Court as a
matter of right from any final judgment on an application for
post-conviction relief. Such appeals shall be taken within the
time fixed for appeals from convictions in criminal cases and,
except as otherwise provided by these rules shall be governed
by the rules relating to criminal appeals. Upon proper
application, the court whose judgment is appealed from may stay
enforcement of the judgment upon such conditions it deems
proper. Upon application, the court may enlarge the time for
appeal to the extent that the interests of justice require.

(b) An applicant may appeal from an interlocutory order
denying a stay of execution of a death sentence when it is
necessary to prevent carrying out the sentence before final
judgment in the trial court. The review upon such appeals may
be by a single justice of the Supreme Court or by the entire

court.
Reference: Standard 5.1.

Note: The rules relating to appellate review are drawn
with reference to a system containing a single level of
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appellate courts. Some modification will be required where
there is an intermediate appellate level. For related
standards, see Appellate Review of Sentences 2.2; Providing
Defense Services 4.2, 5.2, 5.3.

16-5.2. Appellate court process; counsel; bail.

(a) The applicant for post-conviction relief shall be

represented by counsel on appeal. Counsel appointed to

. . - et s
represent the applicant in the court of original-jurisdiction

has a continuing responsibility to represent his client
through any appellate proceedings, uniless relieved by an order
of the appointing court or a court of superior jurisdiction.
(b) The Supreme Court, or an individual justice therof,
may order the release of the applicant for post-conviction
relief under appropriate conditions or otherwise to stay the
execution of the judgment pending appeal; provided, that the
application for such relief shall be first addressed to the
trial court. 1In its discretion the court to whom the
application is addressed may prescribe any conditions of
release that are authorized in criminal cases and order the
applicant released from confinement or custody pending the
appeal, or suspend the effect of a revoked parole or probation
or imposition or sentence in a case where sentence has
previously been suspended. Upon denial of such an application
in the trial court, the application may be made to the Supreme

Court.

Reference: Standard 5.2.
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Note: For related standards, see Appellate Review of
Sentences 2.2; Criminal Appeals 2.2; Providing Defense Services
4.2, 5.2, 5.3.

16-5.3. Appellate court disposition; scope of appellate review.

(a) Upon appeal the Supreme Court shall review all
matters of fact and law consistent ‘with fundamental rights

subject to litigation in post-conviction proceedings and shall

make aépfopriéfé determinations.
(b) A written opinion stating the basis or bases for the

decision shall accompany the decision disposing of the appeal.

Reference: Standard 5.3.

PART VI. FINALITY OF JUDGMENTS

16-6.1. The judgment of conviction; waiver.

(a) Unless otherwise required in the interests of
justice, any grounds for post-conviction relief set forth in
the application which have been fully and finally litigated in
the proceedings leading to the judgment of conviction shall not
be re-examined in a post-conviction proceeding.

(1) The record of proceedings leading to judgments of
conviction shall be evidence of issues litigated in
such proceedings.

(ii) A guestion has been fully and finally litigated when

the highest court of the state to which the defendant
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can appeal as of right has ruled on the merits of
the question.
(iii) Finality is an affirmative defense to be pleaded
and proved by the respondent.
(b) Claims advanced in post~conviction applications
which might have been, but were not, fully and finally

litigated in the proceedings leading to the judgments of the

conviction shall be decided on their merits. e o om g s e e

{c) Whefe the applicant for post-conviction relief raises
a factual or legal contention which he knew of and deliberately
and inexcusably
(1) failed to raise in the proceeding leading to the
judgment of conviction, or
(ii) having raised the contention in the trial court,
failed to pursue the matter on appeal,
a court may deny relief on the ground of an abuse of process.
If an application alleges a claim otherwise worthy of further
consideration, the application shall not be dismissed for
abuse of process unless the state raises the issue in its
responsive pleading and the applicant has had an opportunity,
with the assistance of counsel, to reply.
(d) Relief on meritorious claims shall not be denied

solely on account of procedural defects.

Reference: Standard 6.1.

Note: For a related standard, see The Function of the
Trial Judge 8.2.
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16~6.2. Prior post-conviction applications; repetitive

applications.

(a) The degree of finality accorded to a prior judgment
denvying relief to a post-conviction proceeding shall be
governed by the extent of the litigation upon the earlier
application and the relevant factudl and legal differences
between the present and earlier application.

(i) A judgment dismissing an application on its face
for failure to state a claim for relief shall not
bar consideration of the merits of a subsequent
application that states a cognizable claim; and

(ii) A judgment denying relief, after a plenary
evidentiary hearing, to an applicant represented by
counsel shall be binding on questions of fact or of
law fully and finally litigated and decided, unless
otherwise required in the interests of justice. A
question has been fully and finally litigated when
the highest state court to which an applicant can
appeal as of right has ruled on the merits of the
question.

(iii) PFinality is an affirmative defense to be pleaded and
proved by the state.

(b) In any case where the applicant raises in a
subsequent application a factual or legal contention which he

knew of and deliberately and inexcusably



(i) failed to raise in an earlier application for post-
conviction relief, or
(1i) having raised the contention in a trial court upon
an earlier post-conviction petition failed to pursue
the matter on'appeal,
the court may deny relief on the ground of abuse of process.
If an application otherwise indicates a claim worthy of further
~consideration, the petition shall not be dismissed for abuse of
process unless the state has raised the issue in its answer
and the applicant has ‘had an opportunity, with the assistance
of the counsel; to reply.

(c) 2 judgment granting relief in a post-conviction
proceeding shall not foreclose renewal of prosecution
proceedings against the applicant to the extent that such
action does not conflict with the ground wupon which relief is
granted. The prosecution proceeding may commence with the
stage at which the invalidating defect occurred without

necessity to repeat valid processes.

Reference: Standard 6.2.

16-6.3. Sentence on re-prosecution; credit for time served.

(a) When an applicant who has obtained post-conviction
relief is re-prosecuted or re-sentenced, the sentencing court
shall not impose a more severe penalty than that criginally

imposed.
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(b) The court shall give credit on the minimum and
maximum terms of any new prison sentence for time served under
a sentence that has been successfully challenged in a post-

conviction proceeding.

Reference: Standard 6.3.

Note: For related standards, see Pretrial Release 5.12;
Sentencing Alternatives and Procedures 3.5, 3.6, 3.8. See also;
North Carolina v. Pearce, 395 U.S. 711 (1969).
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undertaken in 1974 for the Alabama Department of Court Management, covering
twenty-four areas of possible rule-making. This study is being reprinted. The
American Judicature Society is considering an updating and consolidation of these
two studies. For an overview of these studies, see the article, "Measuring the
Judicial Rule-making Power," by Allan Ashman, Director of Research, American
Judicature Society, in Judicature, December, 1975.
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INTRODUCTION

This American Judicature Society study is a nationwide survey
of the procedural rule-making power. It was made poussible by =a
grant from the American Bar Assoclation Section of Criminal Lawﬁ
and we are greatly indebted to the A.B.A. for the opportunity to
update an earlier Society publication on rule-making.

Because thils subject matter dces not lend itself tc a
strictly academic or textbook analysis, we decided on a somewhat
novel approach in conducting our study. We began by researching
the "sources" of the rule-making power in each jurisdiction.
Provisions from the state constitutions and statutes, together
with relevant case law, formed the basis for memoranda of our
findings which were submitted t®» the chief justices of each of the
state supreme courts for their consideration and comment. The
responses which we recieved reinforced our belief in the soundness
of our approach for we invariably found that a strictly academic
approach led us to conclusions which did not completely conform
with reality. We are deeply grateful, therefore, to the many
supreme court justices and court administrators for their invaluable
assistance in helping us more accurately describe the rule-making
power in each of their Jurisdictions.

The study is divided into two parts. The first part is called,
vprocedural Rule-Making: The Nationazl Scene." It contains a general
essay on the major issues involved in any state's -system of establishing
procedural rules. The essay is followed by three appendices. Appen-

dix I is a detailed state-by-state survey of the varicus American

* The name was changed to Section of Criminal Justice in 1973.
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rule-making systems; it includes relevant constitutional, stavutory,
and cagse law references. Appendices II and IIl are charts highlighting
several of the key elements in the various rule-making systoems. e
second part of the study i1s a bibliography of naterials dcaling with

procedural rule-making . power.
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PROCEDURAT, RULE=IAKTHG PQWER:  THE MNATIOLAL SCENE

"Procedural Rule-Making Povei" Deflirned

The phrase, "procedural rule-meking power', is an old and
familiar one within the lcgal prcfession. Yet, perhaps because
of its familierity, the phrase ccrnctes several different, il not
conflicting, meanings. Because cf this confusion over 1ts mezning,

a briel review of our understanding of the phrase is in crder,

The words "rule-making" are used herein to dencte not only
rules promulgated by courts, but also laws on court procedure
rsssed by legislatures and other authorized bodies. The word
"procedural” is used toclassify the types of laws and rules which
are referred te by these words. "Procedural rules" are commonly
described simply as all laws and rules not encompassing the sub-
stantive 1aw.l There jo great variation as to which judicial rules
are prccedural and which are substantive. Generally, procedure
includes pleading, process, and practice. Hcwever, some states

exclude the rules of evidence from their interpretation2 vhile

1. 5ce llotes, "The Judiciary and the Rule-laking Power,"
23 5.C.1L.Rev. 377, 337-392 (1971); A. Leo Levin and Anthony G.
Amsterdam, "Legislative Control Cver Judicial Rule-Making: A
Problew in Constitutional Revision,"™ 107 y.Pa.l..Rev., 1, 1h-24
(1958); heat Pump Bquipment Co. v. Glen Alden Corp., 93 Ariz. 361,
330 r.2d 1016, 1017 (19G3); sState v. District Court, 399 P.2d 583,
585 (1965); Busik v. Levine,(Sup. ¢U. of J4.J., July 6, 1973)[Buslk
vas unveporbed ay ol date of pubtivation].

2. Sce, e.g., Mo. Const. art. V, §5.
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body,5 or the authority of one tody to simply propose changes in

Frocedural rules tc the ultimate rule—maker.6

Pogssille Pule-~Makers

The possessors of the rule-making power in the American
states have varied during the 12th and 20th centuriles. During
this pericd, applicable patterns or trends in the shift of the
rule-making power have alsc bteer, difficult to detect. In 1949,
Arthur T. Vanderbilt, Chiel Justice of the Supreme Court of New
Jersey; wrote:

In England there have been four stages
in the develcpment of the rule-riaking power.

The first was that in which customs as
developed by the trihturals prevailed. ' These

3. See,'e.g. Okla. Stat. inn. tit. 5, "Code of Professional

3
Responsibility,” Ch. 1, App. 3 (i971).

4. Colo. Const. art. VI, %21; uawaii Const. art. V, §6.

5. Conn. Gen. 3tat. Ann. §51-14 (1960); Ohio Const. art. IV,

558

6. PFor cxanple, nuclic hezrines may be required prior to the
adoption of procedural rules. iz.2il Rev. Stat.5§602-16, 602-21
to -24, 602-32 to =34, 6G02-306, ¢sé-37 (1Go08). Auxiliary bodies
ay also be neavided So aasint Tho rule-unbar in drafiing new
rrocedural rulec.  ror an oxcewlozaly discussion on tho necd for
advisory comuittees, sce Ldson F. Sunderland, "Imnlementing the
Rule-ilaking Power," 295 U.Y.U.L. Rev. 27 (19%0). Cce also tnis
study's appendix on judicial conta2rences and councils.
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custems were supplanted by formal rules of
court, which in turn were displaced by legis-
lative acts making srecific radical changes.
The fourth stage cccurred vwith the return of
the rule-making power vo the court while
reserving tc the legislavive body & vetc power.
In the varicus states comprising the United
States these four stages have teen represented
at one time or another, although the courts of
all states have not gone through a regular
precgression from stage to stage. Thus, nc
regular prattern of cdevelopment may be traced

in the several states. Alttrough it may be

seer: that a state such as MNew Ycrk, with a
conparatively long history, has gerne through
the first three stages of deveclcpnient traced
for the English courts, other states, such as
California, which did nct ccme into being until
later dates in United States history, did net go
through such stages successively.

While it appears that certain states are in
particular stage of development of the rule-
making power, in other states there is no clesar
demarcation of development, and it may be said
that several of the four stages_of development
are simultaneously in evidence.7

While it is beyond the scone of this study to document changes

in the possession of the rule-making power in the various American

jurisdictions, it can note the shifting attitudes reflected in

proposed model judicial articles and in several American Bar
Association reports on judicial administration during the past

sixty years.

In March, 1917, the American Judicature Society published

the second draft of a model state-wide judicature act.8 The act

. ?. Arphur T. Vanderbilt, [Hinimum Standards of Judicial
QSTlnlstratlon 97-98 (National Conference of Judicial Councils,
19).

y 3. .American Judicature Society, Jecond Draft of a Ytate-
Yiide Judicature Act, Bulletin VII-A (l{larcn 1917).
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secmed to vest the procedural rule~making power in both a General
Court of Judicature (the unified court system)9 and a Judicial
Council (composed-of the Chief Justice, and the Presiding Justices
of the Superior and County Courts and a few other judges).lo Yet
the drafters of this particular model act suggested that 1f funda-
nental procedural rules were placed in a supplementary short prac-
tice act, the legislature might have been given the power to

11

change any of the procedural rules. Subsequently, the idea of

a supplementary short practice act was abandoned.12

In February, 1920, the American Judicature Society first
published the National Municipal League's model judiciary article.13
That article proposed placing the rule-making power exclusively in
a Judiclal Council composed of the Chief Justice,;, the Presiding
Judges of the several districts, and a few other Supreme Court and
County Court judgges.ll4 The article declared:

Section 15:  The Judicial Council....shall
have exclusive power to make, alter and amend
all rules relating to pleading, practice and
procedurse in the General Court, and to prescribe

generally by rules of Court the dutles and
Jurisdictions of masters and magistrates, also

9. Id., Section 32 at 30.
10. 1d., Sections 78-80 at 75-80.

11. 14., Section 79 at 79.

12. "Rules of Civil Procedure,” 2 J. Am. Jud. Soc. 169
(April 1919).
3. YlHodel Judiciary article," 3 J. M. Jud. Soc. 132

(February 1920).

14 Id., at 138-139.

w
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to make all rules and regulations respecting

the dutics and the business of the Clerk of

the General Court and his subordinates,. and

all ministerial officers of the General Court 5
and all its departments, dlvisions and branches.

Notwithstanding section 15, a subsequent section was inter-
preted by the drafters as "vesting the power to make, alter or
amend all rules of practice and procedure exclusively in the

nl6 The General Court was defined to include

Ceneral Court.
"three departments to be known as the Supreme Court, the District
Court, and the County Cour‘c."17 Finally, the drafters of the
Municipal League article provided for possible formal legislative
involvement in rule-making when they stated: "If it 1s considered
that this makes too great a limitation upon the power of the legis-
lature, the change of text should result in protecting the court

in its exclusive power and responsibility for a period of at least
five years, in order to give the judges a reasonable opportunity

to exercise the rule-making power without interference."l8

In 1938 a committee on judicial administration from the
American Bar Association's Section in Behalf of Standards of
Judicial Administration proposed the following: "Regulation of
Practice by Rules'of Court: That practice and procedure in the

courtsshould be regulated by rules of court; and to this end the

15. Id., at 139.

16. Id., comment following Section 16 at 139.
17. Id., Section 1 at 136.

~18. Id., comment following Section 16 at 139.
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courts should be given full rule-mzking power."19 This proposal
was approved by the A.B.A.'s House cof Deleaates.20 The prooosal
was accompanied by vrecommendations that public hearings be held
before the adoption of any rule; that an auxiliary body sﬁch as
a temporary committee of the bar, & standing rules committee or

a judicial council-assist the supreme courts in the development of
procedural rules; and that members of the bar and of legislative

committees on the judiciary serve on these auxiliary bodies.21

In 1942, a new version of the H{unicipal's League model
Judicial article was published.22 its provisions on rule-making
differed significantly from the progosals of 1920. For exanple,
the model article now provided for non-judicial representatives on
the Judicial Council. There were provisions for three practicing
lawyers appointed by the governor, three layman citizens appointed
by the governor, and the chairman of the judiciary committee of the

23

legislature. It should be noted that these additions to the

Council were criticized by the American Judicature Society, on the

19. ‘"House of Delegates Approvss Precepts," 22 J. Am. Jud.
Soc. 66, 67 (August 1938).

——

20. Id.,at 66.

21. *"lotable Reports on Modes of Trigl,”" 22 J. Am. Jud. Soc.
7, 16 (June 1938).

22. "Model Judicial Article and Commentary,” 26 J. Am. Jud.
Soc. 51 (August 1942).

| 23. Id., Section 606 at 58.
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grounds that the Council might bedominated by the non-judicial mcm-
bcrs.zu The powvier of the Judicial Council was also no longer to be
an exclusive one. The new proposed article stated: "The legislature
may repeal, alter or supplement any rule of procedure by a law

limited to that specific purpose."25

In commenting upon this modi-
fication the American Judicature Society did not expressly disagree
with placing the final power in the legislature; rather, the Society
simply said that '"the initial responsibility is placed where it

should be, in the Judicial Council."26

In 1962, the A.B.A. House of Delegates approved a new model
judicial article drafted by a committee of its Section of Judicial
Administration.27 This proposal contained the following provision:
“The Supreme Court shall have the power to prescribe rules governing
appellate jurisdiction, rules of practice and procedure, and rules
of evidence, for the judicial system. The Supreme Court shall, by
rule, govern admission to the bar and the discipline of members of

n28

the bar. The committee recognized its suggestion as to rules of

evidence was highly controversial, and reiterated its recommenda-
tion that an auxiliary body be set up to assist the court in

adopting rules. In 1971, the A.B.A. Section of Judicial Adminis-

24. Id., comment following Sectiocn 606 at 58.

25. 1d., Section 607 at 58.

26. 1Id., comment following Section 607 at 58-9.

27. "'Text of the Model State Judicial Article,'" 47 J. Am.
Jud. 3oc. 8 (June 1963).

28. 1d., Section 9 at 12.
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tration repeated its call for full »ule-making authority in the

o}
courts.e’

Finally, in 1973, the A.B.4. Conmmmission on Standards of

Judicial Administration published z tentative draft of standards

[v3

[a)
relacsing to court organization.3 With regard to rule-making, the

draft set out the following provisicn:

Section 1.31 Rule-HMaking Authority.
A court system should have authority to
prescribe rules of precedure, civil and
criminal. The authority should extend
to all nroccedings in a2ll courts in the
system and should incluide all aspects of
procedure, including rules of evidence.
The authority should be exercised through
a procedure that involves opportunity on
the part of the public and the bar to
suggest, review and maks recommendations
concerning proposad rules.  The rule-making
body should have staff assistance for
research and drafting. The procedure should
‘also involve elther:

(a) A requirament that proposed rules of
procedure be laid before the legislature for
a specified time belonre becoming legally
effective and be subject to disapproval by

a majority vote of each house of the legis-
lature; or

(b) Provision for participation on the part
of legislators and memters of the bar to serve
as additional members of the rule;Taking body
or in an advisory capacity to it.°

29. The Improvement of the Administration of Justice, A
Handbock Prepared by the A.B.A. Section of Judicial Administration,
{(5th ed. 1971) See specifically Chapter 8, entitled "Rule-Making by
the Courts,” at 70-76.

30. Standards Relating to Court Organization, Tenative Draft,
American Bar Association Commission on Standards of Judicial
Administration (American Bar fssociation, 1973).

31. Id.,at 63.
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The proposed alternative--allowing that a majority vote of
the leglslature would override court-made rules--seems to be a
rotroat from earlier A.B.A. suprort fer investing full rule-making
nc.2r in the courts. For example, in 1971, the Section of Judicial
Adi.inistration had stated: "It is clear that gourts do not have
full rule-making power if the legisature is fre¢ to override
judicial rules."3° It went on to note ‘that granting the legislature
the power to change rules promulgated by the highest state court by
a two-thirds vote of each house of the legislature was only a
"reasonable cowmpromise," and that "complete judicial control of
rractice and procedure is far superior in terms of judicial

n33

aldinistration. Thus in 1973, the Commission {apparent succes-

sor to the A.B.A. Section of Judicial Administration) retreated from
the A.B.A. rositions on rule-making in 1938 and 1971 by proposing
the alternative of a legislative veto over court rules by a simple

34

majority vote.

It is evident that there is no fixed position on the part of
legal organizations with respect to the ultimate holder of the

rule-making power. However, there does not appear to be a common

32. The Improvement of the Administration of Justice, supra
nate 29, at 73.

33. Id.

34. Standards Relating to Court Organization, supra ncte 30,
at vi. iiote particularly that the 1973 Commission clearly recognized
its origins lay with the A.B.A. Section of Judicial Administration
100 fhat Uectiors work in 1938 and 1971. Thougn the Commission

staled (at vi) that it had "undertaken to draw as extensively as
possible on these efforts" of 1938 and 1971, the Commission gave no
explicit indication of why the policy regarding rule-making had
Lbeen changed.



denominator among the different positions, i.e., that the judiciary,
the leglslature, the bar and the pﬁ%lic“§€~fa%ge all have sone role
in the establishment of procedural rules. The ideal balance between
these participants and how this balance can be best achieved are

questions that have yet to be determined.

Sources of the Rule-Making Power

Hot only do states differ on who should possess the
ultimate rule-making power, but they also differ in the manner in
which they define the power. In any one state, the rule-making

power niay be defined expiicitly by the constitution, may be defined
cxplicitly by legislation, may be defined by case law resting on
implicit constitutional grants of power, or may simply be defined

by custom.

Direct constitutional grants of the procedural rule-making
power are common.35 These grants may authorize the state's high
court, the state legislature, or both the court and the legislature
to have ultimate responsibility for procedural rules. Although a
direct constitutional grant clearly defines who has the authority
to exercise the rule-making power, it often does not accurately
describe who actually regulates procedure in the state's courts.
For example, a constitution might invest the rule-making power 1in
the legislature, bubt that power may be delegated by statute to a

second body. On the other hand a constitution may authorize the

35. Sce. e.i., discussions of ilaska, Florida, Colorado, liawaii,
De¢laware, bMontana, Ohio, Texas, Pennsylvania, and South Carolina,
among others in App. I.

36. See, e.g., discussions of MNew York and Idaho in App. I.
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high court to adopt procedural rules which are subject to legis-
lative repezl or modification, but the veto power of the legislaturée —
misnnt never be exer'cised.37 Thus, an accurate picture of the rule-
waiting power in many jurisdictions cannot be drawn with reference
to only the direct constitutional grant of authority. Statutory

law, case law, and local custom must also be considered.

Where there are no express constitutional grants of authority,

the rule-making power 1s generally defined by statute. Statutes

38

ay. assert legislative power in ruie-making, may recognize the

39

court's power (perhaps inherent) to regulate procedure, may

divide the rule-making responsibility between the legislature and

the cour'ts,LIO may place the duty of adopting rules with the courts--

4
subject to legislative modification or repeal, L and/or may
establish an auxiliary body to assist the ultimate rule—maker’.”2
Once again, however, review of explicit statutory grants or
recognitions of the rule-making power may not suffice. In

several states statubory authorization of supreme court power in

37. See, e.g., discussion of Maryland in App. I.
38. See, e.g., discussions of Mississippil, Louisiana, and
Oregon in App. I.

39. 3ee, e.g., discussions of New Hampshire, New Mexico, Arkansas,
Mfaine, and Oklahomz in App. I.

40. See, e.g., discussions of Alabama, Nevada, Kansas, and
Minnesota in App. I.

b1, se=, e.n5., discussions of Vermont, Iowa and Connecticut in
Ann. L,

42. Sce Sunderland, sunra note 6, and App. III on judicial
conferences ana councils.
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the area of rule-making is deemed ty that state's court to be

43

inr.zcessary. In at least one staete the legislature's statutory
powar to veto court-mads rules has not been exercised fcor some
time and serves as no deterrent to the complete regulation of

‘court procedurs by the supreme court.uu

In some jurisdictions, the rule-making power 1s defined by
case law interpretation of vague constitutional provisions. State

courts have construed constitutionzl provisions dealing with the

investiture of judicial power,l45 tha separation of powers,q-6 super-

L C
Intending control over the courts, 7 and administrative authority

48

over the courts, as authority to ragulate court practice and

procedure. In some instances this case law directly conflicts

49

with legislative enactments.

In other jurisdictions, courts have tzken over areas of rule-

50

making with no apparent or cited source of authority. This

43, See, e.g., discussions of Zentucky, New Hampshire, new
Mexico and West Virginia in App. I.

44. See, e.g., discussion of Illinois in App. I.

45. West Vireginia State Bar v. Early, 109 S.E. 24 420, 437
(Sup. Ct. of Appls. of V. Va., 1959).

b, Craft v. Commonwealth, 343 S.W.2d 150, 151 (Ct. of Appls.
of Zty.,1961).

47. <See, e.g., discussion of Colorado in App. I.

Cilahoma in App. 1.

-
(88

Juz, 2.35., dizcuzoion of

k9. Seec, e.g., discussion of Connecticut in App. I.

50. See, e.x., discussion of South Carolina in App. I.
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assumed power is said to be an inherent Judicial responsibility.

Legislative aéquiescence in such court action usually follows.

As with the possession of the rule-making power , there is
no céiscernitle pattern of sources fcr the rule-making power. The
constitution, statutes, case law and custom all are sources
describing rule-making. These sources should be checked to
insure a complete and accurate understanding of procedural rule-

making for any one jurisdiction.

Terns Associated with Rule-Making

Several terms are commonly employed by judges, legislators
and drafters of constitutions in discussing the rule-making power.
As with the phrase "procedural rule-making power," many of these
terms have several meanings. It is often very difficult to
determine the precise meaning which a jurisdiction places on anry
one of these terms, but such a determination i1s crucial since the
possible meanings can greatly influence the balance of power

between the judiciary and the legislature.

For example, alumost all jurisdictions contain some reference
to the "inherent power" of the courts. This term refers to several
different types of judiclal powers.  In some jurisdictions the
inherent power of the courts means that courts can negate, pros-
pectively and retroactively, conflicting laws on procedure by
promulgating their own court rules.Sl In other jurisdictions the

iahorent rower of Lthe courts nicans only that prior legislative

51. Sece, e.;., discussion of Wyoming in App. I.
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2els  ¢an be overruled by court rules, while subsequent enactments

by the legislature override court-msde rules.52 Within a single
Jjurisdiction, differentcourts may possecs different degress of
inherent powers. For example, the inherent powers of constitutional
codrts may differ from the inherent powers of the statutory courts,53
or the inherent pouwer of one type of constitutional court may vary
with the inherent power of a second type of constitutional court.su
The inherent powers of state supreme courts are also quite dissi-

milar. In some. states the power extends to rules governing admis-

sion to practice, judicial ethics, professional responsiblility, the

55

state bar association, and legal internships. In other states

the inherent power 1s more narrowly defined.56

When defining their courts' rule-making powers, many state
constitutions and statutes declare that couri-~made rules are

"subject to legislative repeal.”57 Such & limitation on the

52. See, e.g., discussion of Maryland in App. I.
53. See, e.g., discussion of Connecticut in App. I.
54, See, e.g., discussion of Maine in App. I.

55. See, e.g., discussion of Oklahoma in App. I. Inherent
power to some courts has also meant the power to provide needed
court personnel, facilities and equipment. Such a reading, however,
goes far beyond the promulgation of procedural rules. For an
2xcellent discussion and list of citations on the subject of courts'
inherent powers to provide themselves with additional help, see
Jim Carrigan, "Inherent Powers of Trial Courts to Provide lleeded
Tourt Personnel, Facilities and Equipment," 24 Juvenile Justice 38
{ilzy 1973).

57 . See, e.g., discussion of Mississippi in Apo. I.

57. ©~r they may state that court rules are subject to legils-
lative veto, modliication, disapproval, approval, alteration,
modificatiorn, or vuview,
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Jjudicial rule-making power carn be either great or minimal. Close
exarnination of the mannsr in whiczh the legislative power can be
erxercised is necesscary to deterine how much of the courts'

power has been dissipated. In some jurisdictions a vote by two-
thirds of each of the hougses of the legislature is required before
supreme court rules may be repealed.58 In other jurisdictions a
simple majority vote of the legislature is sufficient to overrule.59
At least one jurisdiction permits the legislature to repeal court-
made ruies only by specifically stating within the superseding act
that the purpose of the act is to change the court rule,GO while
in other jurisdictions prior acts may be enough to negate subse-

61

quent court rules on the same procedural matter. Finally, this

limitation on judicial rule-making power may be accompanied by a

requirement that court promulgated rules be submitted to the legis-

62

lature prior to the date they take effect.
When reviewing this report's analysis of the rule-making

power in each of the American jurisdictions, one must be careful

to avoid the danger of equating the various catch phrases and words.

63

Similar terms in this area often have quite dissimilar meanings.

58. Alaske Const. art. IV, §15; Fla. Const. art. V, §2(a).

59. Md. Const. art. IV, §18; Mont. Const. art. VII, §2(3);
Ohio Const. art. IV, §5B.

60. See, e.g., discussion of Alaska in App. I.

61. See, e.g., discussion of Mississippi in App. I.

62. See, e.g., discussion of Tennessee in App. I.

63. "A word 1s not a crysitnl, transparent and unchanged, it
is ~he skin of a living thought and may vary greatly in color and

coniont acrcording to the circumstances and the time in which it is
used.” Tcu» v. Figner, 245 U.5. 418, 425 (1918) (Holmes, J.).
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Rule-laking Svstems

One final question remains: What system of establishing
procedural rules would best promote the efficlent and equitable
administration of justice? As discussed earlier, model provisions
dealing with rule-making vary greatly and to date, no model has

been accepted by a consensus of the legal community.

In the absence of complete uniformity among all the state
judicial systems, we believe that no single model could be
devised which would be approvriate for all jurisdictions. The
locus and extent of the rule-making power in any Jjurisdiction
primarily depends on several major features of that jurisdiction's
judicial system. These features include court organization, court
administration, ferritorial size and population, and the historical
relationship between the judicial and legislative branches of
government. Thus, the exercise of 'complete' rule-making power
by the high court may not be as desirable in some jurisdictions

as in others.

Though no common method for estabiishing rules of procedure
can be devised for all states, there are several essential ingredients
which must appear in any rule-making system. The necessary elements
of any effective rule-making system include "..... the participation
of judges, lawyers, legal scholars, and legislators in deliberations
concerning the rules, the prbvision of staff assistance for research
and drafting, and circulation of proposals for scrutiny and comnment

. 6l .
before their adoption." Depending on the mamner in which all

64. Standards Relating to Court Reorganization, supra note
30, at 64,
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these elements are incorporated irto the system of rule-making, the
legislature or the supreme court may possess the final authority
to establish procedural rules.65

These are several reasons for placing the rule-making power
over pleading, practice and procedure in the highest state court
or judicial council. Among these are the facts that (1) procedural
rules lose their potential for efficiency where diluted by political
compromise, (2) legislative sessions are too short, too busy, and
too far apart for the correction of needed changes, (3) statutory
procedural rules, having all the rigidity of ordinary statutes,

force courts to decide cases on procedural grounds rather than

66

on the merits. "Judge Cardozo's summary is still in order:

'The legislature, informed only casually and
intermittently of the needs and problems of the
courts, without exper: or responsible or disin-
terested or systematic advice as to the workings
of one rule or another, patches the fabric here_67
and there, and mars often when it would mend.'"

Other arguments against legislative rule-making have been
advanced. Two commentators recently stated:

"LLegislatures hasve neither the immediate
familiarity with the day-by-day practice of
the courts which would allow them to isolate
the pressing problems of procedural revision
nor the experience and expertness necessary
to the solution of these problems; legislatures
are intolerably slow to act and cause even the
‘slightest and most obviously necessary matter of
procedural change to be long delayed; legislatures

65. It should be noted that in Wisconsin, the Supreme Court
and the legislature concurrently possess the rule-making power. See
following discussion of Wisconsin.

66. The Improvement of the Administration .of Justice, supra
note 29, at T71.

67. 1Id.
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. are subject to the influence of other pressures
than those which seek the efficient administration
of justice and may often push through some parti-
cular and ill-advised pet project of an influential
legislator while the comprehensive, long-studied
proposal of a bar association molders in committee;
and legislatures are not held responsible in the
public eye for the efficient administration of
the courts and hence do not feel pressed to 68
constant re-examination of procedural methods."

Hovwever strong the preceding arguments may be, a number of
serious objections have been raised to challenge the fitness of
members of state supreme courts to promulgate rules of procedure.
One objection 1is that judges prefer their own convenience to the
legitimate interests of litigants in such matters as costs of

69

printed briefs. Another objection is that judicial rule-making

wlll impinge on substantive rights because the distinctions between
substance and procedure are difficult to draw.70 In addition, it

is argued that veto power over procedural rules may be justified

by the fact that the rules are more than simply a matter of internal
concern to the court system and thus procedural policy, unlike purely
administrative court policy, should be scrutinized by the popularly

71

elected representative of the community as a whole. For example,

68. Levin and Amsterdam, supra note 1, at 11. See also Roscoe
Pound, "The Rule-Making Power of the Courts," 12 A.B.A. J. 599
(1926) and "Regulating Procedural Details by Rules of Court," 13
A.B.A.J. Supp. 12 (1927); Wigmore, "All Legislative Rules for

%udigiary Procedure Are Void Constitutionally," 23 I1l. L. Rev. 276
1928). '

69. Levin and Amsterdam, supra note 1, at 13.

70. Id. at 13-14. See also Standards Relating to Court
Organization, supra note 30, at 65.

671éu Standards Relating to Court Organization, supra note 30,
at 63-64.
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the right to a jury trial has been said to be of such great signi-
fizcance that it should not be modified except in a manner involving

72

general political assent.

Undoubtedly, debate over wno should hold final authority in
the area of procedural rule-making will continue. While cur natilonal
survey shows a current trend in the direcetion of more judicial control
over procedural rules, no trend could be discerned in the manner in
which this control is being asserted and there is no way of knowing

how long this movement towards more judicial control will endure.

72. Id. at 65. G&Gome states 2xplicitly  exclude the right to
4

Jury trial {rom thzir grants ol tne ruls-making power. See
Tollowing discussion of Missouri in App. I.
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APPENDIX I: State-by-State Survey

ALABAMA

The rule-making power in Llavama is shared by the Supreme
Court o.ad the Leglslature.

The Judicial Article has no spvecific provision dealing
with rule-making. It does, however, generally declare that the
Judicial power of the state 1s vested in, among others, a Suprene
Court. Ala. Const. art. VI, §139.

Statutes more c¢learly pinpoint the rule-mzsking power and
indicate that the Legislature has delagated only part of its
claimed rule-making power to the courts. One act recognices
equily rules previously adopted by the Supreme Court and empowers
the Court to adopt further rules for pleading, practice and proce-
dure in equity actions. Tne Cgurt can also disregard prior statutes,
rules or court decisions which are inconsistent. Ala.Code tit. 7,
§289 (1958). A second act declares that eguity rules shall prevail
over inconsistent legislative enactments applicable to suits and
causes in equity. £Ala. Code tit. 7, §29C (1958).

A later act authorizes the Supreme Court to adopt a new
system of rules to govern procedire in appeals to the Supreme Court,
Court of Civil Appeals and Court of Criminal Appeals. This new
system is said to prevail cver all prior laws, court rules and
court decisions which are inconsistent. Ala. Code tit. 13, §17(1)
{(Supp. 1971). Another recent act grants the Supreme Court the
power to adopt by general rules the forms of process, writs, plea-
dings, motions, practice and procedure in all civil actions in all
courts of the. state. These rules will also prevaill over all con-
flicting laws. Ala. Code tit. 13, §17(2) (Supp. 1971). A new set
of Rules of Civil Procadures was recently promulgated under this act.
Chief Justice Howell T. Heflin, "Rule-Making Power," 34 Ala. Law.
263 (July, 1973).

The povier of courts other than the Supreme Court to promulgate
rules has been recognized both in statute and case law. The Legis-
lature recognizes the power of thes circult courts to adopt rules
for their equity proceedings yet such rulés &are limited by Supreme
Zourt rules and by laws. Ala. Code 5it. 7, §291 (1658). And for
at least a time, the Supreme Court held that circuit courts had the
inherent power to malke reasonable rules for the conduct of their
business. This power was limited, however, by reazsonableness, the
constitution and statutory provisions. Brown v. McKnight, 216 Ala.
€60, 114 So. 40, 41 (1927;.

The Supreme Court has been quite hesitant to challenge legis-
lative power in the rule-making area. In one case the Court stated
that although its JuuiDJLI power niust be coordinated with the with
the Legislature, the Legislatupe "cannot valLdLy pass a law which

-
. 2 r

GIVE Impens fhe fueacclanisc of tha zourt. el m5 Lha sam2 timo the
Loure noted that were 2 positive »ule of practice was established by
statute, courts hzva no discretion in the matter, 2Ix parte Hugul-ay
iater Svstom, 213 Sc. 2d 799, 805 (1968). Thus, although the Court
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recognlzes that the rule-making power may be derived from either
the constitution or f{rom statute, the Court has refrained from
re2ding its constitbtution as granting the Court the inherent power
to riakke all procedural rules for all courts. See Ex parte Leetn
hat. Bank, 38 So. 2d 1 (1948) and Ex parte Foshece, 246 Ala. 604,
21 So. 2d 827 (19Us5).

Finally, in 1973, a proposed constituticnal amcndment which
would vest in the Supreme Court general rule-making powers was
introduced in the Alabama Legislature. The proposal would empower
the Legislature with the authority to change any court-promulgated
rule upon a two-thirds vote of each house.

ALASKA

The rule-making power in Alaska rests with the Supreme Court,
subject to change by the Legislature.

The Judicial Article clearly defines the locus of the rule-
making power. 1t begins by placing the judicial power of the state
in a Supreme Court, among others, and by describing the courts as
forming a unified judicial system for operation and administration.
Alaska Const. art. IV, §1. It then goes on to define rule-making
by stating: "The supreme court shall make and promulgate rules
governing the administration of all courts. It shall make and
promulgate rules governing practice and procedure in civil and
criminal cases in all courts. These rules may be changed by the
Legislature by two-thirds vote of the members elected to each house."
Alaska Const. art. IV, §15. The Article also provides for the
creation of a Judicial Council which shall conduct studies and make
reports and recommendations to the Supreme Court and the Legislature.
Alaska Const. art. IV, §8.

Case law affirms the Supreme Court's rule-making power, yet
accepts legislative review of the Court-made rules. The Court has,
in fact, said legislative changes are desirable "..... where a parti-
cular rule of procedure may involve considerations of public policy
that are better left to the Legislature to pass upon." However, the
two-thirds vote requirement is felt by the Court to "..... prevent
unintentional, rash, ill-considered and too easy intervention by the
Legislature which would ultimately frustrate the sound purpose in
giving the courts the primary authority and responsibility for
regulating their own a2ffairs." Legee v. Martin, 379 P.2d 447, 450
(1963). Even with a two-thirds vote, the Court has said "..... that
a legislative enactment will not be effective to change court rules
of practice and procedure unless the bill specifically states that
its purpose is to effect such a change." Legee, supra, at U451; see
also Vlare v. City of Anchorage, U439 P.2d 793 (1968).
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ARIZONA

1

The rule-maxing power 1in Arizona rests with the Supreme Court.

Th= Judicilal Article clearly sets forth the Court's power. It
initially decvlares that the judicizl power shall be vestad in an

integrated judicial department. Ariv. Const. avrt. VI, §$1. It goes
on ‘to gtate: "The Supreme Court shall have power Lo nalie rules rela-
tive to all procedural matters in any court." Ariz. Const. art. VI,

§5(5). This latter constitutional provision was adapted in 1960.
Since that time, the Court has rececgnized legislative withdrawal

from the area of rule-making. State v. Meek, 8 Ariz. App. 261, 4l5
P.2d U63 (1968), and State. v. Blazak, 105 Ariz. 216, 462 P.2d4 84
(1969). The Court has also continuzlly asserted that its rule-making
power 1s inherent. State v. Meek, supra, Arizona Podiatry Agsn. v.
Director of Ins., 101 Ariz. SHL, U422 P.2d 108 (1967) and Heat Pump
Equipment Co. v. Glen Alden Corp., 93 Ariz. 361, 380 P.2d 1016 (1963).

Statutes recognize the Court's complete rule-making power. One
act declares: '"The Supreme Court, by rules..... shall regulate
pleading, practice and procedure in judicial proceedings in all
courts of the state..... " Ariz. Rev. Stat. Ann. §12-109 (1956). A
second act allows for an advisory board to the Court. It states:

"The state bar, or a representative group selected by the bar,

shall act as an advisory board and shall either voluntarily or upon
request of a majority of the judges of the supreme court, consult
with, recommend to or advise the court on any matter dealt with or
proposed to be dealt with in tha rules." Ariz. Rev. Stat. 4nn.
§12-110(A) (1956). The act goes on to say that anyone can object

in writing to a court rule and request changes; the Court is to
consider such objections as advice and information only. §12-110 (B).
The Court has employed advisory committees to assist in promulgating
rules. See Greacen, J.M., "Preparing New Rules of Criminal Procedure,
7 Ariz. B.J. 23 (Fall 1971).

"

The Supreme Court has granted other courts the power to supplae-~
ment its rules with locally applicable rules. Ariz. R. Civ. P. 83
(1956) and Ariz. R. Crim. P. 36 (West, 1973).

The Supreme Court's power has been effectively used. A good
example is the case of In re Collins, 108 Ariz. 310, 497 P.z2d 532
(1972) which involved the incarcerztion of an indigent misdemeanant
who was unable to pay a $100 fine for shoplifting a can of meat.

The Court ruled that under its constitutional rule-making power, it
could adapt portions of the A.B.A. Minimum Standards relating to
alternative sentencing procedures. The Court granted the indigent's
writ of habeas corpus and gave him an approprilate time period within
which to pay the fine.

ARKANSAS

- ne rule-making power in Arkansas is now vested in the Supreme
Court.

T@e Judicial Article grants the Supreme Court a general super-
intending control over all inferior courts of law and equity. Ark.
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Lfonst. art. VII, §4. Until recently, this power was apparently used
without supplement ?y leglislative authorization in the adoption of
varyving procedural rules. For example, the Court adopted uniform
rules [or circuit and chancery courts in 1969. See Uniform Rules
fellowing Ark. Stat. Ann. §30-1006 (Supp. 1971). The Article also
declares that the circuit courts exercise superintending control
over various inferior courts. Ark. Const. art. VII, §14,

New legislative enactments have recognized the powers which
the Court had already assumed. One such act says the Court has
the power to "..... prescribe from time to time, rules of pleading,
practice ard procedure with respect to .any or all proceedings in
criminal cases and proceedings to punish for criminal contempt of
court in all the inferior courts of law..... " Ark. Stat. Ann.
§24-242 (Supp. 1971). Related acts are Ark. Stat. Ann. 4920-243
and 24-244 (Supp. 1971). Another recent law says the Supreme Court
has the power to prescribe similar rules for any or all civil
proceedings; new civil rules are said to be limited only by the
state constitutional right to jury trial and by the pre-existing
rights to appeal. Furthermore, the act recognigzes that all prior
rules of the Court for civil cases are valid. Ark. Stat. Service,
Vol. 1, Act 38 of 1973; the act should later appear at Ark. Stat.
Ann. §27-137 (Supp. 1974).

CALIFORNIA

The rule-making power in California ultimately rests with the
Legislature yet most of California's procedural rules are promul-
gated by the Judicial Council.

The Judicial Article invests the state's judicial power in
the Supreme Court, among others. Calif. Const. art. VI, §1. It
goes on to state: "The Judicial Council consists of the Chief
Justice as chairman and one other Judge of the Supreme Court, three
judges of courts of appeal, five judges of superior courts, three
Judges of municipal courts, and two judges of justice courts, each
appointed by the chairman for a two-year term; four members of the
state bar appointed by its governing budy for two-year terms; and
one member of each house of the Legislature appointed as provided

by the house." (Calif. Const. art. VI, §6. It is in this Council
that the rule-making authority is placed. The relevant provision
declares: "To improve the administration of justice, the council

shall survey judicial business and make recommendations to the

court, make recommendations annually to the Governor and Legislature,
adopt rules for court administration, practice and procedure, not
inconsistent with statute, and perform other functions prescribed

by statute." Calif. Const. art. VI, §6.

At least one statute affirms the Councilil's powers while
recognizing the Legislature's ability to overrule. Cal. Civ. P.
§901 (West. Supp. 1963). However, many other statutes provide for
Judicial Council powers in the rule-making area without specifically
mentioning statutory conflicts. Cal. Penal Code Ann. §§1246 and
1247(K) (West 1970); Cal. Civ. P. §§575 and 1034 (West 1967); Cal.
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Civ. P. §1089 (West, Supp. 1973). PFinally, some statutes not only
provide for Judicial Council rule-mzking, but also declare that

the Council'’s rules prevail "..... rotwithstanding any other provi-
sion of law." Cal.Civ. P. §404.7 (West, Supp. 1973); Cal. Civ. Code
Ann. §4001 (1970). One of these lztter statutes (§4001, which deals
with practice and procedure in procsedings under the Family Law Act)
has been held to make the rules adopted by the Council "sui generis"”
and controlling over both statutory and decisionsi law. Dover v,
Dover, 93 Cal. Rptr. 384, 15 Cai. &pp. 3d 675 (1:7%). The Supreme
Court has since held: "The practical effect of §Uu0l, therefore,

is to remove any restraints of statutory consistency on the Judicial
Council's rules of practice and procedure under the Family Law Act."
McKim v. Mc¢Kim, 100 Cal. Rptr. 140, 493 P.2d4 868, 870, Note 4 (1972).

Provisions have been made for courts to adopt local rules. Cal.
R. Ct. 532.5, 981 (West 1973).

The Judicial Council has used its powers quite extensively.
It. has adopted rules for the superior and municipal courts, as
well as rules for appeals, censure, removal and retirement of judges,
special family law, and miscellaneous rules relating to trial court
procedure.  The Council has adopted several recommended A.B.A.
Standards of Judlcial Administration and has also initiated a compre-
hensive set of Standard Court Forms to be used statewide. See
California Rules of Court (West 1973).

COLORADO

The power to promulgate procedural rules in Colorado generally
rests with the Supreme Court.

The Judicial Article declares that the state's judicial power
is vested itz a Supreme Court and that thic court shall have "a
general suverintending control over all inferior courts under such
regulations and limitations as may ove prescribed by law." Colo.
Const. art. VI, §§1, 2. It goes on to say that the Court has power
to make and promulgate rules governing practice and procedure in
civil and criminal cases. Colo. Const. art. VI, §21. Yet in the
same section, this rule-making power is limited by an exception
wvhicn grants the General Assembly the power to "provide simplified
procedures in county courts for claims not exceeding $500 and for
the trial of misdemeanors."

Statutory law appears to grant the Supreme Court even more
rule-making power. It declares that the Court has the power to pre-
scrive by rules the practlce and procedure in civil actions in the
courts of record, and that these rules override all conflicting laws.
Colo. Rev. Stat. Ann. 8§37-2-8 (1963). This may bes read as a dele-
gation of legislative authority to make rules for county court claims
under %500, since county courts are courts of record. Colo. Rev. Shat.

£ ooe

Arvn. 537-1-12 (Supp. 1363).
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In early cases thes Luntpaens Souors described ite rule-making
povier as being limited by bonh the state constitution and by utate

statutes. Boykin v. fsoras, 23 volo. 183, Uo P. 635 {(1896), iniilips
v. Corbin, 25 0010. 5¢7, 50 P. 130 (1899) and frnst v, Lamh, 73
Colv. 132, 213 P. Qo ( 223). ot the Lot did urtiola ierislative
acts delegating Puli a2iting row Lo hhe courts. Lrnst, sunra 213 P.
995. In later cases oo Tourt  ararired its ocuie-mabing rowor as
originating within tha state acinstitution rather than within the
common law or statutes. Such inherent court powers were derived [rom
broad constitutional provisions which were predecessors to current
v

sections 1 and 2 of Article VI. ¥olkman v. Peonle, 300 P. 575, 584
(1931). The adoption of Article V., §2L tn 1962 precluded th: Zourt's

reliance on these broader constitusionzl sections.

Local court rules are authorized both by statute and by case law.
For example, see Cola. Rsv. Stat. inn. §37-4-20 (1963) and Boykin,
supra, 46 P. 635.

CONNECTICUT

The rule-making power in Connecticut is vested in the Suprems
Court but at least soms of the rulss adopted by this Court are
subject to legislative vetc.

The Judicilal Articles declares that judicial power of the state
is to be vested in a Supreme Court, a Superior Court, and such lower
courts as the General assembl: shall ordain and establish.’ Conn.
Const. art. V, §1. lo specific direct menticn is, however, made of
rule-making.

‘Statutory law morse clearty azlines rule-making. The relevant
act says the Supreme Court shall adort rules and forms regulating
pleading, practice and procedura2 in judicial nrroceedings in all
courts of the state. It furtiner svates that the Chief Justice of
the Supreme Court shall report zny zuch rules to the General Assem-
bly for study and that the Assembly may void by resolution any iule
or part thereof. Conn. Gen. 3tat. Ann. §51-14 (1960).

Case law and Supnresnis Court rw"ntﬂﬂ- annear to negate portions
of the aforementioned statuie. Ti= Sunreme Court has said: "Courts
acting in the exercise of common~law nowers have an inherent right to
make rules governing procedure in them (cite omitted). The JSupreme
Court of Errors, established ty the state constitution, likeswise has
the inherent power, indevendent of znd despite any siatube, Lo maue
rules governing procedure pefors itv." Jtefe Bar Avo'n. of Conn. v.
Cenn. Bank & Trust Co., 145 Conn. 222, 10 A.2d bdo3 (1358). It thus
seems that the Supreme Court has rajacted the declared legislative
veto power over rules made by rtie constitutional courts. The current
constitutional courts =2r> the canrsmie Court and the Superior Court.
Conn. Const. art. V, 51.

!

\J

The Duproms Uooel k!.-u.Kﬂﬁtlg' does ant Jdiordue the declared
legislative rule-malking autherity with recpect to the lower courts
which have been eolablished b; snatute.  In State Bar Azs'n., the

Court said that by viriuaa ol co.ovoat 351-i8, 1% nad thoe powuer o
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adopt rules for judicial proceedings in the courts established by
the Genercl Assembly. Thus, the Court distinguished between its
power to adopt rules for constitutional courts and for statutory
courts. For similar distinctions between rule-making for the
constitutional courts and for the "lower courts,'" see Adams v.
Rubinow, 157 Conn. 150, 171-2, 251A.2d U9, 56 (1968) and Heiberger
v. Clark, 148 Conn. 177, 169 A.2d 652 (1961).

DELAWARE

The power to make or amend rules of pleading, practice and
procedure in Delaware ultimately rests with the Supreme Court.

The Judicial Article states that the "Chief Justice of the

Supreme Court..... shall be the administrative head of all the courts
in the state and shall have general administrative and supervisory
powers in all the courts."” It goes on to define such powers as

encompassing the ability to adopt rules "for the administration of
Justice and the conduct of the business of any or all the courts."”
Del. Const. art. IV, §13. In the same section the Judicial Article
also recognizes the power of the other state courts to adopt their
own local rules of pleading, practice and procedure, subject only to
the Supreme Court's overriding veto.

Various legislative enactments recognize the Court's rule-
making powers. Del. Code Ann. tit. 10, §§161, 361 and 561 (1953).
Case law recognizes rule-making as an inherent court power. FKnox
v. Georgia Pacific Plywoed Co., .50 Del. 315, 130 A.2d 347, 351
(1957); Wilmington Trust Co. v. Baldwin, 195 A. 237, 295 (1937);
and State v. Terry, 51 Del. 0458, 148 A.2d 102 (1959).

To date the Supreme Court has refrained from exercising its
supervisory and vefo powers over rules adopted by the Chancery Court
and the Superior Court. However, informal discussions between the
various court officers invariably occur prior to the promulgation
cf rules. With respect to the remaining Delaware courts, the Supreme
Court has so far promulgated all the rules governing their proceedings.
It is ccontemplated fthat, by direction of the Chief Justice, these
remaining courts will also soon be able to initially promulgate their
own rules.

FLORIDA

The procedural rule-making power in Florida 1s vested in the
Supreme Court, subject to legislative overview.

The Judicial Article clearly defines the locus of power. The
relevant section states: "The supreme court shall adopt rules for
the practice and procedure in all courts..... These rules may be
renealed by general law enacted by two thirds vote of the membership
of each house of the legislature." Fla. Const. art. V, §2(a). The
current Judicial Article was ratified in March, 1972.

Statutory law supplements the aforementioned constitutional
provision. One act states that when the Supreme Court adopts a rule
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corcerning vraccice and proczdire and when such rule conflicts with

an 2aocier statutzs, Lhe mile supersedes the statuts Fla. tat. Ann
§25.371 [19A1). Thus, it sezoms that only subszaulnt lzzlzlrsive

action can override eny 3uprome Court rule. Another enacrment declares
Ltono fo Ghe respong 1ui11uy of '« confereorce of circuilt z2cur. judges

Lo niglie recommendations on the improvement of rules and moibhods and
orn in the courts. Fla. Stat. Ann. $2¢.55(bL) (Supn. 1973).

Tre idity of certain portions of this act have, hivever, ceen

called into gquestion by the ratification of the new constitusion.

Case law prior to ths new constiftutional provision or rule-
malring recog n‘"cu thie legislaztive role as well as the judlicial role
Fetition of Florida State Bar Association, 21 So. 2d 605 (1945).
The Court's power has, however, also been consistently recognized.
See State v. Garcia, 229 So. 2d 489 (1972).

GEORGIA

The ultimate rule-making rower in Georgia rests with the General
Assenbly though the courts have been delegated some authority.

The Judicial Article states that the judicial power snall be
vested in a Supreme Court, amongy others. Ga. Const. art. VI,
§2-3601. It goes on to declare: "The General Assembly may provide
for carrying cases.....to the Supreme Court and the Court of Appeals
from the trial courts otherwise than by writ of error, and may
prescribe condltions as to the right of a party litigant to have his
case reviewed by the Supresme Court or Court of Appeals." Ga'. Const.
art. VI, §2-3707. Another provision asserts: "The Court of Appeals
shall have power to hear and determine cases when sitting in a body,
except as may otherwise be vrovided by the General Assembly." Ga.
Const. art. VI, §2-3709. Finally, the Article declares: ""xcept
as otherwise provided in this Constitution,.....proceedings and
practice of all courts.....invested with judicial powers (except
City Courts) of the same grade or class, so far as regulated by law,
.....8hall be uniform. The uniformity must be established by the
General Assembly." Ga. Const. art. VI, §2-4i4o1.

Although there is some assertion of final judicial rule-making
powver in the Article (i.e., §2-3707), the aforementioned provisions
app=2ar to recognize ultlmgLe 1ng1¢lat1ve control over rule-making
(§2-4L401). Statutes clearly assert full legislative power. While
tha Supreme Court is granted the power to prescribe, modify and
repezal rules of procedure, plecding and practice in all kinds of
civil and criminal appeals, such rules do not take effect until they
have been ratified and confirmed by the General Assembly. Court
modification, repeal or amendment of rules must also be ratified and
confirmed. 3a. Code Ann. §§81-1501, 81-1503 (1956). After grantins
the Court this zomeswhat limited power, the General Assembly sou*“f to

Mroeerealin i o accions were nob pisundsrsbooud ov reintorprabted. LE
stated: "This chapter shall not be construed as constituting an
abandonment or disclaiming of the power of the General Assembly to
enact laws regulating procedure in the courts of this state." Ga.
Code Arn. £31-1506 (1958) and §1507 (Supn. 1972).
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Statutes provide aids to the Supreme Court in its limited
gxercise of rule-making authority. First, the Suprems Court must
aproint at least one ccmmittee from the state bar to asslst in the
preparation of rules. Gza. Code Ann. §81-1504 (1956). Second, a
Judicial Council is created for the state. The Council is composed
of judges, legislators, lawyers and laymen; 1ts duties include the
study of and formulation of proposzls on court procedure. Ga. Code
Ann. §§81-1601, 81-1607 (1956).

Case law shows that the Supreme Court has so far refrained
from proclaiming itself or other courts to have any authority to
prescribe procedural rules outside the limit set by the General
Assembly. Fair v. Stabe, 220 Ga. 750, 141 S.E.2d 431 (1965) and
Fulton County v. Woodside, 222 Ga. 90, 149 S.E.2d 140 (1966).

HAWAIT
The rule-making power in Hawaii rests with the Supreme Court.

The Judicial Article states that the judicial power shall be
vested in the Supreme Court, among others, and that its Chief Justice
shall be the administrative head of the courts. Haw. Const. art. V,
§§1, 5. It goes on to declare: "The supreme court shall have the
power to promulgate rules and regulations in all civil and criminal
cases for all courts relating to process, practice procedure and
appeals, which shall have the force and effect of law." .Haw. Const.
art. V, §6. It should be noted, however, that the Attorney General,
in Opinion 67-9, concluded that the rule-making power is not exclu-
sively vested in the Supreme Court so as to preclude legislative
action on procedural matters.

Statutes recognize the complete power of the Supreme Court to
promulgate rules. Public hearings are, however, reguired for most
rules adopted by the Court. Haw. Rev. Stat. §§602-16, 602-21 to 24,
602-31 to 34, 602-36, 602-37 (1968). Statutes also recognize the
power of other courts to adopt procedural rules. Haw. Rev., Stat.
§603-28 (1968). Preceding Title 32, and Legislature specifically
stated: "Statutes relating to process, practice, procedure and
appeals remain in force and effect if, but only if, they are not
conflict with the rules of court." Haw. Rev. Stat. §601-1 (1968).

IDAHO

The ultimate responsibility for procedural rule-making in Idaho
rests with the Supreme Court.

The Judicial Article declares that the judicial power of the
state shall be vested in a Supreme Court and that the courts shall
constitute a unified and integrated judlcizl system for administration
and supervision by the Supreme Court. Idaho Cons5. art. V, §2. It
also states: "The legislature shall have no power to deprive the
judicial department of any power or jurisdiction which rightly per-
tains to it..... but, the legislature shall provide a proper system
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of appeals, and rcgulate by law, when necessary, the methods of
procezeding in the exercise of their powers of all the courts below

tha Supreme Court as far as the same mzy be done wWithout conflict
with this Constitution." (emphasis added) Idzno Const. art. V,
§13.

The Statutes claify the Court's complete rule-making power,
and remove the possible contrary interpretations of art. V, §13.

One re=levant act states: "The inherent power of the supreme court
to make rules governing procedure in all courts of Idaho is hereby
recognized and confirmed." Idaho Code §1-212 (1948). Other statutes

relating to judicial rule=making include Idaho Code §§1-213 to 215,
1-1604, 1-1605 (1948).

Case law holds the aforementionzd statutory provisions to be
a recognition of the Court's inherent powers rather than a delegaticn
of legislative power. R.E.W. Construction Co. v. District Court,
88 Idaho 426, LOO P.2d 390 (19%85;. Case law also has seemingly
foreclosed any possible use of art. V, 13 to derive legislative
rule-making powers. CState v. McCov, 94 Idaho 236, 486 P.2d 247
(1971). In all respects than, tne judicial rule-making power is
complete. Abdication of legislative power in the area of rule-making
i1s recognized "..... in order to remove any conflict which would
inevitably result from both the Legislature and the Supreme Court
promulgating rules of procsdure." Allen Steel Supply Co. v. Bradley,
89 Idaho 29, 402 P.2d 394 (1965).

ILLINOIS

The ultimate rule-making power in Illinois in theory appears
to rest with the Legislature, althcugh there are some who deny this.
Since at least 1964, however, the Supreme Curt has been the body
which has in practice promulgated the procedural rules.

The Judicial Article does not clearly define the rule-maker.
One sectlon vests in the Supreme Court, among others, the judicial
power. Ill. Const. art. VI, §1. Another vests "general administra-
tive and supervisory authority over all courts" in the Supreme Court.
I11. Cunst. art. VI, §i6. While there is some precedent for such
provisions being the basis of a complete, inherent judicial rule-
making power, Peonle v. Callopv, 2358 I11l. 11, 192 M.E. 634 (1934),
the legislative history oi the current Judicial Article seems to
preclude such an inference. The Legislature which worked on the
current constitution before its submission to the voters specifically
deleted a constitutional amendment granting the rule-making power
to the court. See Note, "The Rule-iiaking Powers of the Illinois
Supreme Court," 1965 U. Il1l. L.F. 903, 911 (Winter 1965). A less
than complete inherent court power has, however, been inferred and
is consistent with the Article's legislative history. See Joint
Committee Comments after Ill. Ann. Stat. ch. 110, §2 (Smith-Hurd 1968).

Statutory law recognizes the power of the 3Supreme Court and
other state courts to make rules governing procedure, yet the Legis-
lature seems to have always reserved the rignt to override court-
made rules. For example, see Ill. Ann. Stat. ch. 110, §§2, 4 (Smith-
Hurd 1968).
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Since 1964, however, the Supreme Court has been promulgating
rules regarding both civil and criminal procedure without apparent
leglslative interference. Illlnols Practice ‘Act and Rules, ch. 110A
(West 1973) and Ill. Stat. Ann. ch. 110A. (Supp. 1973). The con-
sensus among legislative leaders has been that the real rule-making
power under the 1964 court reforms and the 1970 Judicial Article
exclusively belongs to the Supreme Court.* This consensus coincides
with the legislative intention since 1964 to establish a unified
court system for Illinois under the guidance of the Supreme Court.

Though the courts have been the exclugive source of rules
since 1964, it is still recognized that there may be situtations
where the Legislature would have the power to enact statutes having
the effect of rules governing practice and procedure., People v.
Capoldi, 37 Il1l. 2d 11, 225 N.E.2d 634 (1967) and People v. Jones,
237 N.E.2d 495 (1968). And even prior to 1964, the Supreme Court's
povwer to make rules governing practice was declared to be inherent
and to be limited only by the constitution. People v. Lobb, 161
N.E.2d 325, 332 (1959).

¥This opinion is based on a letter to the American Judicature Society
from the Illinois Supreme Court which is now on flle at the Socilety's
main office.

INDIANA
The rule-making power in Indiana ultimately rests with the
Supreme Court.

The Judicial Article states that the judicial power of the
state shall be vested in one Supreme Court. Ind. Const. art., VII,
§1. It also states that the "Supreme Court shall exercise appellate
jurisdiction under such terms and conditions as specified by rules."
Ind. Const. art. VII, §4. Finally, the constitution declares that
the General Assembly shall not pass any local or special laws dealing
with the regulation of practice in the Indiana courts of justice,
the jurisdiction and duties of justices of the peace, or the changing
of venue. Ind. Const. at. IV, §22(1), (3), (4). These are the sole
constitutional provisions relating to rule-making.

Statutes clarify the Supreme Court's powers. A 1937 act grants
the Supreme Court the power to "adopt, amend and rescind rules of
court which shall govern and control practice and procedure in all
the courts" of 'the state and further states that conflicting laws
shall be of no further force or effect. Ind. Code §34-5-2-1 (1971).
A 1969 act declares that the General Assembly affirms the inherent
power of the Supreme Court to promulgate procedural rules and reaffirms
the power given to the court by the Legislature under the 1937 act.
Ind. Code §34-5-1-2 (19v1). The Legislature has also recognized the
ability of other state courts to establish local rules within certain
limitations. Ind. Code §34-5-2-2 (1971). These local rules do have
their limits. Slasle v. Valenziano, 134 Ind. App. 360, 188 N.E.2d
236 (19953).

362



While the Supreme Court may be sald to have an ultimate veto
power over all procedural rules in Indiana, some people have in<icated
thet the enactment of procedural statutes is not an unconstitutional
exercise of judicial power and that these procedural statutes are
valid until overruled by the Court. See Note, "The Court v. the
Legislature: Rule-Making Power in Indiana," 36 Ind. L.J. 87, 98
(Fall 1950). The Supreme Court woculd apparently zccept non-conflic-
ting procedural statutes, The Court has long recognized legislative
abandonment of any right to govern fully procedural riules. Emerets
v. Hamilton Circuit Court, 223 Ind. 418, 61 N.E.2d 182 (19457.
Howesver, it has also said the rule-making power is ''neither exclu-
sively legislative nor judicial." 8tate v. Gibson Circuit Court,
239 Ind. 394, 399, 157 N.E.2d 475, §77 (1958). Such a positcion may
stem from a desire to avoid friction with the legislative branch.

IOWA

The ultimate authority to prescribe procedural rules in Iowa
rests with the Legislature, though responsibility for making rules
has been delegated to the Suprenie Court.

The Judicial Article of Iowa begins by vesting the state's
judicial power in a Supreme Court, among others. ITowa Const. art.
Vv, §1. It goest on to assert: "The Supreme Court.....shall con-
stitute a Court for the correction of errors at law, under such
restrictions as the General Assembly may, by law, prescribe.....
and shall exercise a supervisory and administrative control over
all inferior Judicial tribunals throughout the State.'" Iowa Const.
art. VvV, §4. Finally, it states: "It shall be the duty of the
General Assembly to provide for the carrying into effect of this
article, and to provide for a general system of practice in all the
Courts of this state." Iowa Const. art. V, §1i.

Statutes more clearly locate z2nd define rule-making. One
relevant act states: "The supreme court shall have the povier to
prescribe all rules of pleading, practice and procedure, and the
forms of process, writs and notices, for all proceedings of a civil
nature in all courts of this state..... " Towa Code Ann. §684.18
(1950). Yet another act declares: "..... any such rules and forms
prescribed by the supreme court shall be reported by it to the
Genaral Assembly..... and shall taks effect..... with such changes, 1if
any, as may have been enacted..... and thereafter all laws in con-
flict therewith shall be of nor further force or effect." Iowa
Code Ann. §684.19 (Supp. 1973). This latter provision, however, does
not seem to apply to all rules. See Iowa R. Civ. P. 371, and the
revised appellate rules of civil procedure adopted by the Court
without submission (effective 1/1/73).%

At least two other acts relate to the rule-making power. Judi-
cial conferences may be ordered by the Chief Justice on matters
concerning the administration of justice. TIowa Code Ann. §684.20
(Guonn. 1973). The firal aect appears to delegate more rule-making
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pover to the courts than was done by §684.18. It states: "The
supreme Court shall adopt and enforce rules for the orderly and
efficient administration of the courts inferior to the supreme
court, which rules shall be cxecuted by the chief justice. Such
rules shall be adopted in the manner provided in §684.19." Towa
Code Ann. §684.21 (Supp. 1973).

Case law indicates that the Supreme Court has apparently
accepted ultimate legislative responsibility for prescribing most
procedural rules, thouzh this responsibility has been delegated to
the Court. "The Iowa Court has never claimed to have the power to
enact all necessary procedural rules and has made no attempt to
prohibit the legislature from acting in this area. Rather, the
court has rescrved small areas of exclusive judicial rule-making
under the state constitution and its inherent power as a co-equal
branch of government, otherwise subordinating itself to the legis-
lature,”" Note, "Judicial Rule-Making: Propriety of Iowa Rule
3“%(fl"“8 Iowa L. Rev. 919, 924 (1963). See also Siesseger V.

Puth, 234 N.vw. 540 (1931); Donlan v. Cooke, 237 N.W. 196 (1931); Hohl
v. Board cf Education of Powesheik Ccunty, 94 N.wW.2da 787, 791 (1959)
State v. Fagan, 160 N.W.2d 800 (1971). Case law also recognizes

that there are certain areas in which local rules may be adopted.
Thews v. Miller, 255 Iowa 175, 121 N.W.2d 518, 522 (1963).

¥This information is based on a letter to the American Judicature
Society from the Supreme Court of Iowa which is now on file at the
Society's main office.

KANSAS

The rule-making power in Kansas jointly rests with the Supreme
Court and the Legislature.

The Judicial Article vests the judicial power of the state in
one court of justice. It further grants the Supreme Court general
administrative authority over all courts of the state. Kansas
Const. art. III, §1. While many other state courts read similar
provisions as implicitly recognizinzg their courts' inherent rule-
making power, such a reading has not and probably will not be made
in Kansas. The relatively new Judicial Article cannot be inter-
preted as implicitly recognizing the Court's inherent rule-making
powars because of the Article's legislative history. Section 1 of
Article III was originally intended to grant rule-making povier to
the Supreme Court for all civil and criminal cases. Kansas House
and Senate Journal, ‘1971 Sess. 130-131. However, the Legislature
struck out the language relating to the Court's rule-making powers
before the Article was passed. Tne Article was then adopted by the
electorate in 1972 without any mention of rule-making power.

Statutory law places the responsibility for rule-making with
raspe~h Lo civil and criminal matbsrs in both the Supreme Couri and

L

the Ligiclature. ‘lhe Legisiature hius adopted codes of civil and
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criminal procedure. Yet is has also recognized the power of tne
Court to supplement or amend the codes insofar as they pertain to
pleading, practice, procedurz, etc. Kan. Stat. Ann. §60-2607 (1964),
522-4601 (Supp. 1972). Neither body appears reluccant to exercise
ite power,

With respect to matters of probate, the Legislature has not
granted similar powers to the Court. The Supreme Court is only
empowered to promulgate rules on matters covered by the Frobate
Court which are not inconsistent with that code. Kan. Stat. Ann.

§59-2501 (1964).

KENTUCKY

The rule-making authority in the Commonwealth of EKentucky
currently rests with the Court of Appeals for both civil and
criminal matters.

The Judicial Article states that the judicial power on matters
of law and equity shall be vested in the Senate when sitting as a
court of impeachment and in the constitutional courts. Ky. Const.
§109. Other constitutional sections recognize the division of
powers among the three governmental branches. Ky. Const. §§27, 28.
Yet no secfion of the constitution speaks directly on the matter
of procedural rule-making.

Statutory provisions do, however, deal with rule-making. One
relevant act states that the Court of Appeals shall regulate by
rules the pleadings, practice, procedures and forms in all civil
proceedings in all the state courts. Kv. Rev. Stat. Ann. §447.151

(Baldwin's 1969). Further acts describe the manner in which civil
rules are to be promulgated by the Court. Ky. Rev. Stat. Ann.
§§u4u7.152, UU47.157 (Baldwin's 1969). Legislative enacments also
recognhize the inherent power of the Court of Appeals to adopt rules

in the area of criminal procedure. Ky. R. Crim. P. 13.04, 13.08
(Baldwin's 1969). It should also be noted that rule-making power )
is statutorily authorized for courts other than the Court of Appeals.
Ky. R. Crim. P. 13.02, 13.08 (Baldwin's 1969). '

Case law indicates statutory provisions dealing with rule-making
may be unnecessary in establishing the ultimate power of the Court
of Appeals. The Kentucky Court has said that the constitutional
courts have the inherent power to prescribe rules regulating their
ovn proceedings. Craft v. Commonwealth, 343 S.W.2d 150 (1961).
Such power was said to exist even without an express grant by the
constitution, the statutes, or even the Court's own rules. The Court
of Appeals noted: "When we say that an express constitutional grant
of rule-making is unnecessary, we do not mean that the rule-making
pover does not flow from this instrument. The foundation source of
that power is in the act of division of pcwers among the three branches
o government..... and the grant of judicial power to the courts by the
consbitution carrics with it, as a necessary incident, the right to
make that power effective in the administration of justice." Id. at 151.
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The Court did, however, allow for certain rules of practice to be
fixed by the Legislature., Id. at 151-2.

LOUISTANA

The Leglislature has the power to make the rules of pleading,
practice and procedure for the courts of Louisiana, yet this power
is by no means absolute,

The Judicial Article states that the judicial power shall be
~vested in a Supreme Court, La. Const. art. VII, §1, and that this
Supreme Court shall have general supervisory jurisdiction owver all
inferior courts, La. Const. art. VII, §10. While these constitu-
tional provisions form a basis upon which the Court could claim an
inherent power or constitutional duty to make procedural rules, these
provisions have to date, only served to limit the power of the
Legislature to regulate pleading and practice. Tate, "The Rule-
Making Power of the Ccurts of Louisiana," 24 La. L. Rev. 555, 560-

564 (1964).

Statutes establish the supremacy of the Legilslature in the
area of rule-making. The Louisiana Code of Criminal Procedure
recognizes the courts' inherent powers, La. Crim. P. 17 (1966),
yet is also states that courts may only adopt local rules for the
conduct of criminal proceedings which do not conflict with the
provisions of the Louisiana Criminal Procedure Code or other laws,
Lz, Crim. P. 18 (1966). Similarly, the Louisiana Code of Civil
Procedure recognizes the inherent powers of the courts, La. Civ. P.
191 (1960), but it too adds that the courts may adopt only those
local rules governing matters of practice and procedure which are
not contrary to the rules provided by law. La. Civ. P. 193 (1960}.
Case law recognizes that were a rule of court conflicts with a
statute, the statutory provision will prevail. Tahran v. Petroleum
Casualty Co., 250 La. 949 200 So.2d 6 (1967).

Although court practices and procedures are generally established
by legislation in Louisiana, such enactments are not completely immune
from judicial attack. The aforementioned constitutional limitations
exist, and the constitution authorizes court-made rules in a few
limited instances. Tate, supra, at 559. For example, the Supreme Court
prescribes by rule the order of preference for the trial of all appeals
filed therein. La. Const. art. VII, §18. 1In addition, the constitu-
tional authority of the Supreme Court to order writs, orders and
process has been invoked to limit legislative regulation of judicial
procedure. Tate, supra, at 559; La. Const. art. VII, §2; Roksvaag v.
Reilly, 237 La. 1090, 113 So. 2d 235 (1959). Finally, the constitution
provides that the Legislature may not enact any local or special laws
regarding matters of practice and procedure. La. Const. art. IV, §4.

It should be noted that plans ars now underway for major reviews
and revisions of Loulsiana constitution. One suggested reform is that
a definitive and direct statement on the rule-making power be inserted.

The outcome of such a proposal is unknown at the time of this study's
utblication.
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MATHE

The power to establish procedural rules in Maine currently rests
with sne Supreme Judicial Court.

The Judicial Article makes no direct mention of rule-making
but simply declares the judicial power to be vested in a Supreme
Judicial Court. Me. Const. art. VI, §1.

Statutes more clearly define the locus of power. One act
grants the Court power to prescribe general rules for civil actions.
Me. Rev. Stabt. Ann. tit. 4, §8 (1964). Another grants the Court equal
power for criminal actions. Me. Rev. Stat. Ann. tit. b, §9 (1964).
When the rules promulgated under these acts take effect, conflicting
laws have no further force or effect. Finally, a third act recognizes
the Supreme Judicial Court's ultimate power over rules of practice

and procedure in the courts of prooate. Me. Rev. Stab. Ann. tit. &,

§351 (Supp. 1972-73).

It dces not appear that Supreme Court rules are promulgated
under any inherent powers existing outside of the aforementioned
statutes. In adopting the Maine Rules of Court, no mention is
made of any judicial power originating from Me. Const. art. VI, §1.
Me. R. Ct. (West 1972). Prior to these statutes, the Court appar-
ently accepted legislative power in rule-making, and only those court
rules not "repugnant to law" were to be established. Cunningham v.
Long, 135 A. 198, 199 (1926). Since enactment of Title L, Sections

and 9, of the Maine Revised Statutes, Cunningham has been reaffirmed.

Cote v. State, 286 A.2d 868, 869 (1972); Collett v. Bither, 262 A.24

353, 356 (1970).

Both the Legislature and the Supreme Judicial Court recognize
the power of other courts to adopt rules. Such rules, however, are
not to conflict with Supreme Court rules or with statutes. Me. R.
Crim. P. 57a (West 1972); Me. Rev. Stat. Ann. tit. 4, §114 TIg6h);
Me. Rev. Stat. Ann. tit. 4, §351 (Supp. 1972-73).

MARYLALD

The rule-making power in Maryland currently rests with the
Court of Appeals, although the Court's rules are subject to change
by the General Assembly.

The Judicial Article defines the rule-maker. One relevant
section provides in part: "It shall be the duty of the judges of the
Court of Appeals to make and publish rules and regulations for the
prosecution of appeals to the appellate courts, whereby they.....
shall regulate, generally, the practice of said Court of Appeals and
intermediate Courts of Appeal..... It shall also be the duty of sald
Judges..... to devise and promulgate by rules, or orders..... proceedings
and plzadings in Equity..... and all rules and regulations hereby
directed to be made, shall, when made, have the force of Law, until
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rescirded, chanzsed or modified by the sald Judges, or the General
Assembly." Md. Const. art. 1V, §18. It goes on @o state: .The
Court of Appeals..... shall make rules and regulations to revise the
practice and procedure in and the administration cf the appellate
courts and in the other courts of this State, which shall have the
force of law until rescinded, c¢hanged cr modified by the Court oq
Appeals or otherwlse by law." Md. Const. art. IV, §18A.‘.Althougn'
the aforementioned constitutional provision defines the high court's
rule-making power as being limited by legislative action, a question
remains as to what practical limits are imposed on the court by the
Legislature.

The Judicial Article also recognizes the power of the Court of
Appeals. Court-made rules have been found'to take precgdfnce over
pre-existing statutes until a new statute is enacted which was'in~
tended to revise the rules, County Federal Savings & Loqn A§s n.

v. Equitable Savings & Loan ATs'n., 201 Md. 286, 270 A.2d 363 (1971).
See also Ginnavan v. Silverstone, 215 Md. 500, 229 A.2d }24 (1967).
Observers have also noted Jjudicial deference to legislative veto
power and reported that, as yet, "..... no battle. lines have Eeen
drawn between the Court of Appeals and the General Assembly.

Institute of Judicial Administration, Survey of the Judicial Svstem
of Maryland, 54 (August, 1967).

In the late 1960's a draft constitution proposed by the Maryland
Constitutional Convention Commission stated, in part:

"Section 5.29 Rule-Making Power

..... the Supreme Court by rule and the General
Assembly by law shall have concurrent power to
prescribe regulations governing practice and
procedure in all courts..... In the event a rule
and a law prescribing a regulation..... conflict,
the rule, if adopted or re-adopted after the
enactment of the law, shall take precedence over
the prior law to the extent of the conflict.
'Rule' as used in this article means a rule
adopted by the Supreme Court." See Survey of the
Judicial System of Maryland, supra, at 96-97.

To date such a proposal has not been adopted.

MASSACHUSETTS

The rule-making power in Massachusetts ultimately rests with
the Legislature, though the Supreme Judicial Council, in practice,
promulgates most all procedural rules.

The Judicial Article of Macsachusetts makes no specific reference
to the rule-making power. The sole provision of the Mlassachusetts
Constitubtion having any divect besrinzs on rule-making is Article 30
S L Massanhusebtis Declarosion of Rignus, which contains i general
separation of powers provision.
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Altnough statutes speak more diresctly cn the locus of the rule-
making power, they are nof clearly definitive. One act states that
the Supreme Judicial Council shall have general superintendence of
all courts of inferior Jurisdiction to correct and prevent errors
and abuses therein; and shall alsc have general superintendence of
the administration of all courts of inferior jurisdiction and shall
have the power to issue "..... such orders, directions, and rules as
may be necessary or desirable for the furtherance of justice, the
regular execution of the laws, the improvement of the administration
of ‘such courts, and the securing of their proper and efficient admin-
istration.” Mass. Gen Laws Ann. ch. 211, §3 (1955; Supp. 1972).
Although the foregoing cculd be interpreted as conferring very broad
rule-making powers on the Supreme Judicial Council, sueh is not the
case, according to the legislative history of the act See Revoreg
of the Legislative Research Council to Rule-Making Power of the
Supreme Judicial Council, S. Rep. No. 911 at 16-17 (January 22, 1968).

Another act states: "The courts shall, respectively, make and
promulgate uniform codes of rules, consistent with lavi, for regulating
the practice and conrducting the business of such courts in cases not
expressly provided for by law, for the following purposes: First,

simplifying and shortening pleadings and procedure..... Third, conduc-
ting trials..... Eleventh, the superior court may also make and promul-
gate such rules for the regulation of the printing, publication and
distribution of trial lists..... The rules of the superior court shall
not conflict with those of the supreme judicial court." Mass. Gen.
Laws Ann. ch. 213, §3 (1955). Though the terms of this act are

quite vague, a legislative research report said that "..... the rea-
sonable interpretation of ch. 213, §3 is that the Supreme Judicial
Council has the power to promulgate rules of practice and procedure
provided that a proposed rule .does not deprive a person of a substan-
tive or fundamental right and provided that there is no statute which
is directly contradictory to the proposed rule. The word 'expressly'
e militates against an argument that under the statute the mere
existence of legislation in the general area precludes the court from
promulgating rules in the same area." Report of the Legislative
Research Council, supra, at 18-19.

The power of all courts to adopt rules for thelr own procedure
is reaffirmed in other statutes. QOne act declares that judges of
the probate courts shall make rules for their courts, subject to
Supreme Judicial Court modification. Mass. Gen. Laws Ann. ch, 215,
§30 (1955). Another act states the district courts' chief justice
shall make certain uniform rules. Mass. Gen. Laws Ann. ch. 218, §i3
(Supp. 1972). A third act grants the Municipel Court of Boston the
power to make rules for regulating its practice in all cases not
expressly provided for by law. Mass. Gen. Laws Ann. ch. 218, §50
(Supp. 1972). Finally, statutes provide for the creation and duties
of a judicial council. One of the council's duties is to ".....
submit for the consideration of the justices of the various courts
such suggestions in regard to rules of practice and procedure as 1t
may deem advisable." Mass. Gen. Laws. Ann. ch. 221, §§3UA, 34B, 34C
(1955; Supp. 1972). The council also reports annually to the Governor
and Legislalbture on recomnended changes in statutory law dealing with
court procedure. For example, the council recommended several changes
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in the areas of notlce, evidence, appeals and small claims 1n 1972.
Forty-Eighth Revort of Judicial Council of Massachusetts, Pub. Doc. No.
1584 (December 1972).

The current Supreme Judicial Court believes it has both 1nherent
and statutory power to promulgate rules.* Statutes relled on are
Chapter 211, Section 3 and Chapter 213, Section 3. These statutes are
construed as a partial relinquishment of the rule-making power by the
Legislature in procedural matters. The Court has even provided for a
Judicial Conference to help it formulate procedural policy. Sup. Jud.
Ct. R. 3:16. The power to establish this conference is provided by
statute. Mass. Gen. Laws Ann. ch. 211, §3F (Supp. 1972). Recent
examples of the use of the Court's power include the adoption of rules
on appellate review by the new Appeals Court, on ethlcs and discipline
in the practice of law, and on judicial conduct. Sup. Jud. Ct. R. 3:24,
3:22, 3:25.

The Supreme Judicial Court has used Chapter 211, Sectilon 3 to
change court procedure in at least one area. In Kennedy v. Justice of
the District Court of Dukes County, 252 N.E.2d 201, 205 (1969), the
Court relied on this statute to dictate procedure to be followed in
conducting an inquest. This decision was said to "..... 50 completely
chaange the procedural law of the Commonwealth, with regard to the -
manner of conducting an inquest and the manner of handling the record
‘thereof, as to remove any probative value from the sparse evidence
which alluded to procedures at inquests conducted prior to the date
of that opinion." Lipman v. Commonwealth of Massachusetts, 311 F.
Supp. 593, 595 (D. Mass. 1970)

¥This information was obtained in a letter to the American Judicature
Soclety from the Massachusetts Supreme Judicial Court which is now
on file at the Society's main office.

MICHIGAN
The rule-making power in Michigan rests with the Supreme Court.

The Judicial Article says that the judicial power of the state
is vested in one court of Jjustice, and that the Supreme Court--as
part of that court of justice--has general superintending control
over all the state courts. Mich. Const. art. VI, §§1, 4. It further
states that "the supreme court shall by general rules establish,
modify, amend and simplify the practice and procedure in all courts®
of the state. Mich. Const. art. VI, §5. Thus, the Supreme Court
derives its complete rule-making power from the Constitution.

The Legislature has codified this power. iMich. Comn. Laws Ann.
§600.233 (1968). Case law on the foregoing constitutional provisions
has Interpreted the rule-making power of the Supreme Court to be both
broad and inherent. For example, see Buscalno v. Rhodes, 385 Mich.
474, 189 N.W.2d 202 (1971) and Jones v. bascorn Micnizan Motor Buses,
287 Mich. 619, 630, 283 N.W. 710, 719 (1939).
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MINNESOTA

The rule-making power in Minnesota currently rests with the
Supreme. Court in civil and criminal actions, subject to legislative
modification or repeal, and with the Legislature in probate matters.

The Judicial Article does not clearly define the locus of rule-
making power. However, at least cne provision must be mentioned, for
it relates in an indirect way to the status of the state's rule-
making power. That provision vests the judicial power of the state in
the Supreme Court, among others. lMinn. Consft. art. VI, $1. While
such wording has been interpreted in other states as forming the basis
of inherent court rule-making powers, no such reading has been made as
yet in Minnesota. It should be noted that there are some members of
the current Supreme Court who would interpret Section 1 as the basis
of such inherent judicial powesr.® It should also be noted thiat the
Judicial Article was only recently revised and that the opportunity
to define constitutionally the rule-making power was not taken.

The statutes define the rule-makers in Minnesota. One act states

that the Supreme Court may prescribe, modify and amend its own rules
of practice. Minn. Stat. Ann. §480.05 (1971). Another says the
Supreme Court has the power to regulate by rules the pleadings,
practice and procedure of civl actions in all the courts of the
state except the probate courts. HMinn. Stat. Ann. §480.05 (1971).

A recently adopted act also grants the Supreme Court the power to
similarly regulate the criminal actions in all courts of the state.
Minn. Stat. Ann. §480.059 (Supp. 1973).

Legislative deference to Supreme Court rule-making is, however,
not complete. The Legislature has reserved the right to modify or
repedl any Supreme Court rules. HMinn. Stat. Ann. §§480.058, U480.059
[8] (1971; Supp. 1973). As mentioned eariier, it has also apparently
withheld from the Supreme Court the right to prescribe the rules for
probate courts.

Besides the statutory enactments and Supreme Court rules, pro-
cedure may also be regulated by local court rules. The Legislature
has expressly recognized the rule-making powers of courts inferior
to the Suprcme Court. Minn. Stat. &nn. §§480.55, 480.059[5] (1971;
Supp. 1973).

A few final points should be noted. Although the Legislature
does have the power to override court rules, so far there has been
little or no interference by that body in the promulgation of Supreme
Court rules.* Also, there is currently a proposal before the Legis-
lature which would enable the Supreme Court to adopt rules of evidence.
The fazte of this bill is unknown at the time of this report's publi-
cation.

*This information was obtained from a letter to the American Judicature

Socieby from she Hinnz2sota 3unreme Ccourt wnich dis now on file at the
Society's main afi'ice.
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MISSISSIPPI

The rule-making power appears to rest with the Legislature in
Mississippl although courts do promulgate some rules based on their
limited inherent powers.

The Judicial Article says that the judicial power of the state is
to be vested in a Supreme Court. Miss. Const. art. VI, §144. It also
says the Circuit Court has original and appellate jurisdiction. Miss.
Const. art. VI, §156. It further states that the Legislature shaTl
provide by law for the due certification of all causes transferred to
or from any chancery or circuit court, for the reformation of pleadings
in these causes, and for the adjudication of the transfer costs. Miss.
Const. art. VI, §163. These are the sole provisions which even
indirectly relate to rule-making.

The statutes are only slightly more definitive and illustrate
legislative predominance in the area of rule-making. One act grants
the Supreme Court the power to "..... prescribe ‘the mode of pleading in
causes therein, civil and criminal, and the manner of trying the
same; and it may also establish such rules of practice and proceedings
therein as may be deemed necessary..... and may dismiss causes for non-~
compliance with any of the rules; but such rules must be consistent
with law." Miss. Code Ann. §1961 (1957). Another act declares the
pleading, practice and mode of trial in all cases and matters in the
chancery courts may be determined by either court rules or statutory
regulations, but that prior or subsequent statutes could negate court-
made riiles. Miss. Ccde Ann. §1279 (1957). This provision does
recognize rule-making by ccurts other than the high court, as do
other provisions. See Miss. Code Ann. §1664 (1957)..

Case law has recognized an inherent power in the state courts
to promulgate procedural rules, and this inherent power 1is based on
the aforementioned constitutional Sections 144 and 156. Southern
Pacific Lumber Co. v. Reynolds, 206 So.2d 334 (1968). Although the
inherent power assumed by the Supreme Court in Southern was very
broad, the Court has so far been reluctant to exercise it in a very
broad manner. Custom, the desire for stable legislative-judicial
relations, and early case law yielding to legislative rule-making
all partially explain the Court's reluctance until now to fully
utilize the concept of inherent powers.*

A recent bill in the Mississippi Legislature proposed the estab-
lishment of an advisory committee to the Supreme Court which would
draft rules of civil procedure. The Court would be able to approve,
alter or reject the submitted rules. All rules approved by the Court
would become effective unless the next session of the Legislature
vetoed the adopted rules. The fate of this bill was uncertain at the
time of this report's publication. Constitutional changes concerning
rule-making have also been proposed. In 1966 the Mississippi State
Bar Associaton approved a resolution calling for a constitutional
anendment granting rule-mzking power to the Supremz Court. Ths 1987
convention, however, refused to re-recommend the amendment.

¥This information was obtained in a letter to the American Judicature

Society from the Supreme Court of Mississippi which is now on file
at the Society's main office.
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MISSOURL

The Supreme Court of Missourli has partial rule-making authority,
yet it is subject to legislative repeal or amendment.

The Judicial Article describes the rule-makers as follows:
"The supreme court may establish rules of practice and procedure for
all courts. The rules shall not change..... the law relating to evi-
dence, the oral examination of witnesses, juries, the right of trial
by jury, or the right of appeal..... Any rule may be annulled or
amended by a law limited to the purpose." DMo. Const. art. V, §5.
Thus, the Supreme Court can change rules only in certain procedural
areas, and these changes are subject to legislative review.

Statutory law confirms the Legislature's ultimate veto power
over rules promulgated by the Supreme Court. The relevant act says
that although the Supreme Court has the power to establish some
general rules for all courts of the state, no such rules shall be
contrary to or inconsistent with the laws in force. Vernon's Mo.
Ann. Stat. §477.010 (1952).

The Missouri courts have accepted their incomplete rule-making
power, recognizing the limitations on their ability to make rules of
practice and procedure. State v. Adams, 291 S.W.2d 74, 77 (1956)
and State v. McClinton, 418 S.W.2d 55, 62 (1967). This acceptance
has come despite strong decldration in other areas of the Suprems
Courg's inherent powers. State v. St. Louis County, 451 S.W.2d 99
1970) . 4

A Missouri Bar Committee has recently suggested that the Court's
rule-making power be expanded. The proposal is that Article V,
Section 5 be altered to allow the Supreme Court to establish, subject
to legislative annulment, new rules of evidence.

It should finally be noted that the preceding analysls of rule-
making in Missouri does not preclude individual state courts from
establishing any of their own procedural rules. These local rules
must, of course, be set within the aforementioned limits. See
Vernon's Mo. Ann. Stat. §482.280 (1952). T

MONTANA

The procedural rule-making power in Montana presently rests with
the Supreme Court, subject to Legislature veto.

The new Judicial Article, effective July 1, 1973, states that
the judicial power is vested in-one Supreme Court, that this Court
has general supervisory control over all other courts, and that this
Court many make rules governing appellate procedure, practice and

procedure for all other courts. DMont. Const. art. VII, §8§1, 2(2),
2(3). Such provisions more clearly defipe ths rule-making autnority
than did the former Judicial Article. however, th= new constitution

also states that, "Rules of procedure shall be subject to disapproval
by the legislature in either of the two sessions following promulga-
tion." Mont. Const. art., VII, §2(3).
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The resulting effects of the new constitution on rule-making
are unknown. The inter-action between the judicial and legislatilve
branches may vary over time. However, the Legislature has already
recognized the right of courts to promulgate rules. All courts of
record other than the Supreme Court may make rules for their own
governnent, yet such rules must not conflict with state laws. NMont.
Rev. Codes §93-502 (1947). This same provision also recognizes the
Supreme Court's rule-making power with respect to the state's district
courts, yet no mention is made of contradictory state law.

NEBRASKA

The ultimate rule-making power in Nebraska still rests with
the Legislature, although the Supreme Court has been assuming an
increasing share of the responsibility in recent years.

The Judicial Article establishes the legislative power. After
investing the state's judicial power in a Supreme Court, among
others, one relevant provision states: "In accordance with rules
established by the Supreme Court and not in conflict with other
provisions of this Constitution and laws governing such matters,
general administrative authority over all courts in this state shall
be vested in the Supreme Court and shall be exercised by the Chief
Justice." Neb. Const. art. V, §1. Two other constitutional provi-
sions recognize the legislative power. One states: "..... the
Supreme Court may promulgate rules of practice and procedure for
all courts, uniform as to each class of courts, and not in conflict
with laws governing such matters." MNeb. Const. art. V, §25. Another
states: "The organization, jurisdiction, powers, proceedings, and
practice of all courts of the same class or grade, so far as regu-
lated by law and the force and effect of the proceedings, judgements
and decrees of such courts, severally, shall be uniform.'" Neb.
Const. art. V, §19.

Despite the aforementioned provisions, the Supreme Court has
recently expanded the exercise of its rule-making authority, apparently
with legislative approval. The 1972 Nebraska Legislature completely
reorganized courts of limited jurisdiction and in so doing, it speci-
fically provided for Supreme Court administrative and rule-making
authority in some areas (i.e., budgets, salaries, courtroom facili-
ties and recordkeeping). See Neb. Rev. Stat. §§24-513to 515, 2U-545
(Supp. 1972). The Legislature implicitly permitted the Supreme Court
to establish rules of procedure in other areas by declining to act.
The Judiciary Committee of the Legislature refrained, for example,
from acting on a uniform waiver system for traffic offenses and on
appeals procedure in the new County Courts. These areas had been
covered by legislation prior to the reorganization. Currently, the
Supreme Court is considering adopting rules in these areas.*

The Supreme Court recognized its incompletz rule-making power
when it stated: "The proceedings of the Constitutional Convention
of 1920 reveal an attempt to glve to the court unrestricted procedural
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rule-making power..... The proposal was rejected and the restrictive
provision was adopted and is now part of the organic law of the state."
Peck v. Dunlevey, 184 Neb. 812, 172 N.W.2d 613, 615-616 (1969). Yet

recent action shows increasing use of the Supreme Court's rule-
making power within tne constitutional limits recognized in Peck,
and increasing understanding and acceptance of that power by the
Legislature.*

*This information was obtained in a lestter to the American Judicature
from the Supreme Court of Nebraska which is now on file at the
Society's main office.

NEVADA

The rule-making power in Nevada 1s vested in the 3upreme Court
for civil actions and in the Legislature for criminal matters.

The Judiclal Article says that the judicial power is vested in
the Supreme Court and that this Court has the power to issue all
writs necessary or proper to the complete exercise of 1ts appellate
Jurisdiction. The power to issue vwrits is also vested in the district
courts. Nev. Const. art. VI, §§1, 3, 6. These rather vague provi-
sions have not as yet been interpreted by the courts to contain any
foundation for judicial rule-making. Other sections of the constitu-
tion specifically limit legislatlive special or local rule-making.
Nev. Const. art. IV, §20. These are the sole constitutional sections
bearing any relation at all to rule-making.

The rule-making power in Nevada is defined by statute.  The
relevant act appears to put the power in the Legislature. It says
that the Supreme Court may make rules for the government of the courts
which are not inconsistent with the constitution and with the laws of
the state. Nev. Rev. Stat. §2.120[1] (1971). However, the same act
goes on apparently to delegate at least the civil rule-making power
to the Supreme Court. The act further states that "..... the Supreme
Court by rule..... shall regulate original and appellate civil prac-
tice and procedures including..... without limitations, pleadings,
motions, writs.....for the purpose of sinplifying the same and 4
promoting the speedy termination of litigation..... " Nev. Rev. Stat.
§2.120f2] (1971). Statutory law also recognizes the power of other
courts to promulgate rules. Nev. Rev. Stat. §3.020 (1971). -

The Nevada courts have until now accepted this division of rule-
making power. There are indications that the reason for this is the
desire on the part of the courts to maintain a friendly relationship
with the Legislature--which, incidentally, annually passes on the
judicial budget.* See State v. Eighth Judicial District Court, 79
Nev. 280, 382 P.2d 2104 (1963). ’

¥This information was obtained in a letter to the American Judicature
Society from the Supreme Court of Nevada which is now on file in the
Society's main office.
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aeh HASPOHIRE

Final rule-making pevier for the lew Hampechiive courts is currentl)

veated In the Supreme Court,

The Judiclial Article states that the judicial power shali te
vested in a Supreme Court. HM.H. Const. arl. 72-a. This aproars Lo
e the only statement in the conastitution which bears any ditect
mrlaticn to rule-making.

Tnz statutes more clearly define the locaticn of the ruloc-railking
rower. In 1971 severwzl acts became effective which estotlizhed o
"unified court system" for the state. It was the aim of tie Legia-

ftuture to "improve the administration of justice and efflicient opet-
ation ¢f all the courts." HN.H. Rev. Stat. Ann. §050-A:1 {(Supp. 1970, .
une of the enactmentc gives the Chief Justice the duty, power und
authority to "issue rules to provide for the expediticus disposition
cf all litigated matters” and to issue rules "as may be neceszsary
for thr¢ improvement of the administration of justice." N.H. B,
~Stat. Ann. §490-A:3(a) and (£) (Supp. 1972). Another act gives the
Suprem2 Court "general superintendence of all courts of inferior
Jurisdiction..... including the authority to approve rules of court.”
i..1t. Rev. Stat. Ann. §490:4 (Supp. 1972). The power to make rule.

is als¢ held by the state Superior Court as well as by the Suprere
Court. See N.Il. Rev. Stat. Ann. 491:10 (1968 Replac.).-

T'he foregoing legislation is not the only source of the courts'
rule-meking responsibilities. The state's Judicial Council has
recognized the Superior Court's inherent rowers Lo promulgate rules,
Jeventin Feport of the M.H. Judicial Council 26 (1958). licre impol-
tantly, the Supreme Court has often recognized the iirhercnl zuthority
aid coruron law power of courts of general jurisdiction te prescrite
rules of practice and preocedure. Garebedian v. Donald Williawm Lne.
106 N.ii. 156, 207 A.2d 425 (1965) and Nassif Fealty Corp. V. Lationd!
:ire insurance Co. of Hartford, 220 A.2d 748 (1966). Rules of limited
«na special jurisdiction courts niay not be promulgated by these courts
directry; rather, administrative committees consisting of judges from
t.hese courts have been established to recommend new rules to the
tupreme Court. N.H. Rev. Stat. Ann. §502-A:18 (1968 Replac.), §&547:234
(Supp. 1972).

MEVW JERSEY
The rule-making power in New Jersey rests with the Supreme Court.

Tho Judicial Article states that the judicial power shall be
vested in a supreme court, among others. N.J. Ccnst. art VI, §1.
it goes on to declare: "The supreme court shall make rules governing
Lh: administration of all courts in the state, and subject to law,
Lt practice and procedure in all such courts..... " (emphasls added)
vo.d. Cranst. art, VI, §2(3). Finally, it asserts: "Tha chief justice
«f the supreme court shall be the administrative head of all the
courts of this state." N.J. Const. art. VI, §7.
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Tr. Winbsrry v. Salisbury, 5 N.J. 240, 74 A.2d ULG6 (l§50), the
Suprere Court construed the phasc "subject to law®” in article Vlf'
sveticr 2(3) to mean substantive law as distinguished from prefexlsting
legislaztion, and thus Court rules were said to supersedc cgnfllcting
icgisizticn in the area of court practice qqd procedurei The construc-
tion given to article VI, section 2(3) in Winberry vac thought by
many Lo be dictum; yet this so-called dictum was transmutgd into
viriual holding in George Siegler Co. v. Morten, 8 M.J. 374, 381l-2
(1952). The Court has never since retreated from the p051t}on of .
exclus:ivity in the Court over practice and procedure. See &lsn State
v. Ctis Elevateor Co., 12 N.J. 1,12 (1953); Permutter v. Belowve,

58 N.J. 5,270 A.2d 382 (1971); and Busik v. Levine (Supreme Court of

lew Jersey; decided July 6, 1973; no official cite available on date
of repcrt's publication).

Tr¢ Legislature has so far acquiesced in the Court's p-wer in
the arez of procedural rule-making. However, the Legislature has
providea by L. 1970 c.258, 1i.J. Stat. Ann. §2A:84A-39.1 to 39.6, for
a permezhent legislative commission called the State Rules of Court
Review “ommission to "..... study and review any rule of court in
effect, or proposed, which the commission considers may call for
legislative action to aid in the achievement of the intended purpose
or the solution of a problem, by means of amendatory, supplemental,
revisory or new legislation." (N.J. Stat. Ann. §24:84A-39.3). It
has been suggested that this new Commission, currently inoperative
tecause of lack of staff, should functicn in those Jjudicial areas
which have both procedural and substantive aspects. See concurrence
by Judge Hall in Busik v. Levine,

Finally, the Supreme Court has allowed for the courts of the
ctate to dispense with Supreme Court rules if adherence would result
in &n injustice, and has allowed Icr the courts to adopt lccal rules
in the absence of Supreme Court rule. N.J. Court Rules, 1969 R.1l:1-2.

NEW HEALITO

Respensibility for procedural rule-making in Mew HMexicc rests
with the Supreme Court.

The relevant portions of the Judicial Article declare that the
judicial power of the state shall be vested in a Supreme Court and
that this Court shall have a superintending control over all inferior
courts. HN.M. Const. art. VI, §§1, 3. These are the sole constitu-
tional provisions related in any direct way to rule-making.

Statutes define the source of rule-making power. One act grants
the Supreme Court the power to regulate ty rules the pleading, prac-
tice and procedure in all of the state's courts, N.M, Stat. Ann.
§21-3-1 (1970). ' Another act declarcs that all statules relating to
nleadirg, practice and procedure which existed prior to tne afore-
rentioned grant of power shall reimain in effect only until modified
or suspended by the Court. i.M. Stet. Ann. 4%21-3-2 (1970).
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The Court has upheld the above provisions, stating that thoy are
nov an unconstitutional delegation of exclusive legislative power to
the judiciary. The Court explained that the promulgation cof cocurt
rules was an exercise of an inherent court power. Yet in upholding
the provisions and asserting its inherent power to make rules, the
Court refrained from stating that rule-making was exclusively a
Judicial responsibility (and that the Legislature therefore had no
control whatsoever over court rules). Thus, the Court did not at
first answer the question of ",.... who 1s paramount in the rule-making
field, the court or the legislature..... "; but rather left this
"academic proposition" for the future. State v. Roy, 40 N.M. 397,

60 P.2d 646, 659-660 (1936). Thirty-three years later the Court
did answer the question; it declared the court to be varamount

in rule-making by heclding that a court rule prevailed over a
contrary statute. The Court's rule-making power was said to be a
constitutional duty, but no specifiic constitutional provision was
cited (it seems article VI, section 1 or 3 would suffice). South-
vest Underwriters v. Montoya, 80 N.M. 107, 452 P.2d 176 (1969).

NEW YORK

The rule-making power in New York is constitutionally vested
in the Legislature, yet some of this power has been delegated to
other bodies,

The Judicial Article states that the Legislature may delegate
any power it possesses to regulate court practice and procedure;
this delegation may be made, in whole cor in part, to the adminis-
trative Soard of the judicial conference, to the judicial conference,
or to the appellate division of the supreme court. N.Y. Const. art.
VI, §30: Although not constitutionally compelled to do so, the
Legislature has delegated some of its rule-making power (i.e., in
civil practice area) to the judicial conference and some to the
administrative board. N.Y. Jud. Law §§212(5), 229(3) (McKinney 1966§)

The Court of Appeals of New Yorx has apparently conceded that
the rule-making power is vested in the Legislature, although some
members of the Court have strongly disagreed with such a placement
of power. Cohn v. Borchard Affiliaticns, 250 N.E.2d 690 (1959).
The case of Riglander v. Star Co., 90 App. Div. 101, 290 N.Y.S. 772
(1904), 73 N.E. 1131 (1905) seems to be implicitly overruled by
Cohn; Riglander held that a statute regulating court procedure was
unconstitutional.

Liocal court rules are authorized by the constitution and by
statutes, but they must be made consistent with the general practice
and procedure as provided by statute or general rules. N.Y. Const.
art. VI, §30.

A recent study of the New York state court system recommended
changes in the exercise of the rule-making power. It recommended
abolishning the judicial conference and the administrative btoard and
urged placing the rule-making powsr in the Court of Appeals. A
committee having representatives of both the state court system and
the state bar was also proposed to heip the Court of Appeals. And
Justice For All: Report of the Ternorarv Commiszion on the New York
State Court Zystem, Fart I at lt, 24 and 25 (January 1973).
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WORT: CAROLIMA

The rule-making power in MNorth Carolina is shared by the Supreme
Courtc a.d the General Assembly. The Supreme Court has ultimate
2uthority for the Appellate Divisior, while the General Assembly has
ultimate responsibility for the superior court and district court
divisions,

Rule-making is defined by the congtitution. The Judicial
Article inititally asserts that the judicial power is vested in a
General Court of Justice and that the Generzl Assembly has no power
to decrive the judicial department of any.power that rightfully
pertains to it. MN.C. Const. art. IV, §1. It subsequently states:
"The Supreme Court shall have exclusive authority to make rules of
procedure and practice for the Appellate Division. 9he General
Assemtly may make rules of procodure and przactice for the superior
court and district court divisions, end the General Assembly may
delegate this authority to the Supreme Court..... If the General
Ascerbly should delegate.....the General Assembly may, nevertheless,
alter, anmend or repeal any rule of procedurs or practice adopted by
the Supreme Court {or the Superior Court or District Court Divisions."
N.C. Const. art. IV, §13(2).

Statutory law recognizes Supreme Court power in appellate divi-
sion procedure, N.C. Gen. Stat. §7A-322 (196¢ Replac.), and delegates
legislative rule-making to the Court. The relevant act states:

"The Supreme Court is herehby authorized to prescribe rules of practice
and preocedure for the superior and district courts supplementary to,
and rot inconsistent with, acts of tre General Assembly." HN.C. Gen.
Stat. §7A-34 (1969 Replac.).

Case law on rule-maxing indicate only that Supreme Court rules
are mandatory, and are strictly enforced. State v. Kirby, 276 N.C.
123, 171 S.E.2d 416 (1970) and Balin:t v. fGrayson, 256 N.C. 490, 124
S.E.2d 365 (1962).

Recent legislation has gone further and recognized the power of
the Supreme Court to make rules outside the area of procedure. One
new act authorizes Ccurt rules on standards of judicial conduct. HN.C.
Gen. Stat. §7A-10.1 (1973 Advance Legislative Service, Pamphlet No. 2).

1HORTH DAKOTA

The rule-making power in Horth Dakota rests with the Supreme Court.

The Judicial Article vests the judicial power of the state in a
Supreme Court, among others. N.D. Conct., art. IV, §85. It goes on
to state: "The supreme court, except as otherwise provided in this
censritution, shall nave anpallate iurisdiciion only, which shall be
co-exsunsive vwith the state and shiall have a general superintending
centrol over 21l inferior courts undsr such regulations and limitations
as may be prescribed by law." N.D. Censt. art. IV, §86. Yet it does
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not appear that the rule-making power of the Supreme Court is derived
from these constitutional provisions.  The Court has itself said that
article IV, section 86 is "..... unlimited, save as its excrcise may
be regulated and limited by statute." State v. Distryict Court, 19U
N.W. 745 (1923). Recently the Court declared that its superintending
control power was only to be used in extraordinary situations when no
?thgr)remedy was available. Inralls v. Bakken, 167 N.¥W.2d 516, 518
1969).

The Court's authority in the area of prccedural rule-making is
derived from statute. One relevant act provides: "The supreme court
of this state may make all rules of pleading, practice and procedure
which it may deem necessary for the administration of justice in all
civil and criminal actions, remedies, and proceedings in any and all
courts of this state; and the method of taking, hearing, and deciding
appeals to the court..... in any case where an appeal from any such
decision is allowed by law." N.D. Cent. Code §27-02-08 (1960).
Another declares: '"All statutes relating to pleadings, practice, and
procedure in civil and criminal actions..... shall remain in effect
only as rules of court and shall remain in effect unless and until
amended or otherwise altered by rules promulgated by the supreme court."
N.D. Cent. Code §27-02-09 (1960). Other acts define the manner in
which rules are to be promulgated by the Court. N.D. Cent. Code
§§27-02-10 to 27-02-15 (1960). See also N.D. Cent. Code §27-05-08.1
(1960) and particularly $27-02-05.1 (Supp. 1973).

Recent Court action in rule-making has specifically cited the
aforsmentioned statutes as sources of power. See the Rules of Civil
Procedure, N.D. Cent. Code §28 et seg., and Rules of Appellate Pro-
cedure, N.D. Cent. Code 29 et seq. %Supp. 1973). There are, however,
indications that the Supreme Court may one day interpret the afore-
mentioned constitutional provisions as granting it the power to
promulgate procedural rules. The Court has already stated it promul-
gation of rules regarding admission and discilpline of attorneys as
part of its "inherent jurisdiction." In re Christianson, 175 N.W.24
8 (1970). The Court has not yet promulgated a set of rules for
criminal procedure. Finally, the Court has provided for adoption of
local rules by the district courts. N.D. R. Civ. P. 84,

QHIO

The Supreme Court of Ohio is vested with rule-making authority,
but the General Assembly retains the power to change or veto rules
adopted by the Court,.

The Judicial Article declares that the judicial power of the
state is vested in a Supreme Court, and that this Court has general
superintending power over all state courts. Ohio Const. art. IV,

§§1, 5A. It also states: '"The Supreme Court shall prescribe rules
governing practice and procedure in all courts of the state.....unless
..... tne general assembly adopts a concurrent resolution of disapproval.

Ohio Const. art. IV, §5B. The latter provision allows for the adop-
tion of local procedural rules by lower courts.
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This constitutional veto powsw of the Leégislature is reiterated
in statutory law. Onz relevant enactmant declares that the Supreme
Court can make and publish procedural rules only for ltself, that
these rules cannot be inconsistent with the laws of the state, and
that the common plecas and appellate courts can make lccal procedural
rules, which are subject to Supreme Court approval, consistent with
the laws of the state. Ohio Rav. Code finn. §2505.45 (Baldwin 1971).
Other statutes conflirm the ability of the legislature to reject court
rules. Ohio Rev. Ccde Ann. §§2501.08, 2503.36, 2937.U46 (Baldwin 1971).
Case law 1s in harmony. GCGrecian Gardsns, Inc. v. Board of Liguor
Control, 206 N.E.2d587 (Gnio Court of Appeals, Franklin County, 1964).

It should be noted that the Legislature has stated that certain
rules promulgated by the Supreme Court do not have to be submitted
for legislative review. Ohio Rev. Code Ann. §2937.46 (Baldwin 1971).
Yet these rules--dealing in large part with minor traffic cases--must
still be consistent with the statutory law.

Only a few cases can be found which discuss inherent court
powers in the area of judicial rule-making. Fry v. Pennsylvania R.R.
Co., 35 N.E.2d 756, 757 (Ohio Court of Appeals, Delaware County, 1941),

or Welier v, Thorne, 207 N.E.2d 568, 569 (Ohio Court of Appeals. Ottav
County, 1965). > 207 ppeals, Ottawa

OKLAHOMA

The procedural rule-making power in Oklahoma is vested in the
Supreme Court.

The Judicial Article declares that the state's judicizal power
is vested in a Supreme Court, among others. Okla.Const. art. VII,
§1. It also gives the Supreme Court general administrative authority
over all courts. Okla.Const. art. VII, §6. Some observers have
asserted that this latter provision grants the Supreme Court the con-
stitutional authority to promulgate procedural rules.*

The rule-making responsbility is more clearly defined by
statute. One enactment states that the Supreme Court has fthe power
to make amendments to the civil procedure code which may apply to
all courts of record in the state. (Ckla. Stat. Ann. tit. 12, §74
(1960). Another 'states that the Supreme Court is authorlzed by
rule order to make rules and orders which would bring about a more
speedy and efficlent administration of justice. Okla. Stat. Ann.
tit. 20, §23 (Supp. 1972-73). A third act flatly declares: 'dothing
herein shall impliedly limit the rule-making authority which %the
Supreme Court inherently has or has by virtue of other statutory
provisions." Okla. Stat. Ann. tit. 20, §24 (Supp. 1972-73). While
this latter provision does not wholly exclude the Legislature from
the rule-making area, 1t does indicate. that legislative actlon could
be erased by case law or court rule. This new act 1s particularly
significant when one considers a recently repealed statute which
provided that when any rule of the Supreme Court was in conflict with
any law of the state, the rule would have no effect. OQkia. Stat. Ann.
tit. 20, §13 (repealed January, 1969).

It appears that the Oklahoma courts have so far refrained from
declaring rule-making to be an inherent court duty. The Supreme
Court has not expanded its power of "superintending control" to
encompass rule-making. Okla. Const. art. VII, §U; State w. Knight,
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49 Okla. 202, 152P. 362, 363-4 (191%). Nor has such an inherent
duty been developed in a manner analogous to the Court's assumption
of power over the regulaticn of the practice of law. In re Integra-
tion of State Bar cf Cklahoma, 185 Okla. 505, 95 P.2d 113 (1939)

and Ford v. Lo2ra of Tax~Holl Corractions, 431 P.2d4 423, 427-431
(1967). Supreme Court restraint with respect to its inherent power
to promulgate rules has been criticized in the past. Note, "Rule-
Makin%—-The Judiclal Regulation of Procedure,” 4 Okla. L. Rev. 259
{1951).

¥*Based upon a letter on file with the American Judicature Society
from the Supreme Court of Oklahomaz. The Court also cited this
constitutional provision when it adopted new rules for the district
courts on July 23, 1973--along with citing title 12, section 74 and
title 20, section 24. See Okla. B.A.J. (July, 1973).

OREGON
The rule-making power in Oregon 1s vested in the Legislature.

The Oregon Constitution states that the judicial power of the
state shall be vested in one Supreme Court. Ore. Const. art. VII,
original, §1. It also says that the Legislature shall not pass any
special or local laws in the areas of justices. of the peace juris-
diction and duties; the regulation of practice in Courts of Justice;
and the changing of venue in civil and criminal cases. Ore. Const.
art. IV, §23. Finally, it declares that, notwithstanding scction 23
of article VI, laws prescribing the manner in which the jurisdiction
of the courts inferior to the Supreme Court may be exarcilsed are
valid although applicble only to certain classes of judicial subdivi-
sions or to particular judicilal subdivisions. Ore. Const. art. VII,
amended, §2b. These appear to be the only constitutionzl provisions
connected with rule-making.

Statutes are somewhat more definitive with respect to the pro-
cedural rule-makers. One act recognizes the Supreme Court's general
administrative and supervisory authority over the courts, yet expressly
denies the high court the power to make rules of civil and criminail
procedure. Ore. Rev. Stat. §1.002 (1971). However, other statutes
recognize the power of Individual courts to adopt rules covering
their own proceedings. Ore. Rev. Stat. §§2.120 (Supreme Court);
2.560(6) (Court of Appeals); 3.220(L)(b) (circuit courts); 3.380
(circuit courts); 46.280 (district courts) (1971). See also "Uniform
Rule" 33 Ore. St. B. Bull. 9 (July 1973).

Case law seems to accept legislative control over procedural
ritle-making. The Court has described itself as "a court of limited
jurisdiction, circumscribed in its powers by constitution and statute."
State v. Reid, 298 P.2d 990, 997 (1956). The Court has also stated
that"..... in respect to regulating the practice in courts of justice,
it {i.e., the Legislative Assembly) must proceed by gmeneral laws, and
not by local or special enactments, so that the uniformity of practice
may not be impaired or destroyed." In re FcCormick's Estate, 144 P,
425, 427 (1914),
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It should finally be noted that proposed legislation currently
pending before the Legislative Assembly and the Governor could socon
change the nature of rule-making in Oregon. Senate Bill 813,

(1973 Sess.) which has a very good chance of passing, would amend
section 1.002 to allow the Supreme Court to adopt rules prescribing
the forms of all motions, notices, process and other viritten pleadings
used in both civil and criminal proceedings in all of the state's
courts. These rules could not, however, alter or revise any statutory
provisions on the form of written pleadings. House Bill 2905 (1973
Sess.) would give the Supreme Court full rule-making power. Its
chances of passages are much slimmer.

PENNSYLVANIA

The power to promulgate procedural rules for the Pennsylvenia
courts rests with the Supreme Court.

The Judicilal Article states that the Supreme Court shall exercise
general supervisory and administrative authority over all the courts
and justices of the peace. Pz. Const. art. V, §10(a). HMore speci-
fically, it grants to the Supreme Court the power to prescribe
general rules governing practice, procedure and conduct in all
Pennsylvania's courts and for the state's justices of the peace.

Such power is said only to be limited by other constitufional sections
and by the right of the General Assembly to determine the Jurisdiction
of the courts and justices of the peace and to enact statutes of
limitation and repose. Pa. Const. art. V, §10(c).

Statutes confirm the ultimate power of the Supreme Court in
rule-making. Prescription of rules for criminal cases is recognized
in Pa. Stat. Ann. tit. 17, §2084 (Purdon 1962) and for civil cases
in Pa. Stat. Ann. tit. 17, §61 (Purden 1962). Other statutory provi-
sions dealing with the rule-making powers of lower courts as well as
of the Supreme Court are Pa. Stat. Ann. tit. 17, §§61-65, 67 (Purdon
1962).

lNo case law could be found directly dealing with the issue of
rule-making in Pennsylvania. The Court has, howewer, recognized that
its powers are not totally unlimited. Leaheyv v. Farrell, 362 Pa. 52,
54, 66 A.2d 577, 578-9 (1949). It has also accepted tnec legislative
grant of rule-making power. In re Temnleton, 399 Pa. 10, 159 A.2d
725, 729 (1960).

RIODE ISLAND

The procedural rule-making power in Rhode Island currently rests
with the Supreme Court.

The Judicial Article states that the judicial power is vested
in ona Suprome Court, P.I. Jonst. ar<., X, §1. It further states
that tho Bupreme Court has final revisory and appellate jurisdiction
upon all questions of law and equity and other jurisdiction as may
from time to time b2 prescribed by law. R.I. Const. amend. 12, §1.
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There appears to be no other constitutional provisions directly
connected with procedural rule-making.

The rule-making power in Rhode Island seems to be defined by
statutes and granted exclusively to the Supreme Court. A recent
statutory amendment provides that the supreme, superior, family -and
district courts all have the power to make rules regulating practice,
procedure and business within themselves but it also declares that
all such rules shall be subject to Supreme Court approval. Further-
more, once the rules have been approved by the Court, all conflicting
statutory regulations are superseded. R.I. Gen. Laws Ann. §8-6-2
(Supp. 1972).

Before the statutory amendments to general law 8-6-2, the
Rhode Island Supreme Court had at least hinted in a series of es
that it felt it had the inherent power to prescribe procedural rules.
Lettendre v. R.I. Hosnital Trust Co., 60 A.2d 471, 474 (1948); State
v. Garnetto, 63 A.2d 777, 780 (19h9); and Barberian v. Lu°"zor, 139 A
2d 869, 874 (1958). It appears. therefore, that exclusive Supreme
Court rule-making power may be derived at some time in the future
from the constltutlon rather than from the statutes (perhaps article
X, section 1).

SOUTH CARQLINA

The ultimate rule-making power in South Carolina currently rests
with the Supreme Court, subject to legislative veto.

The new Judicial Article defines the rule-making authority. It
first invests the judicial power in a unified judicial system--inclu-
ding a Supreme Court. S.C. Const. art. V, §1. It then goes on to
state: YThe Supreme Court shall make rules governing the administra-
tion of all the courts of the state. Subject to statutory law, the
Supreme Court :hall P'ke rules governing the practice and procedure
in all such courts. S.C. Const. art. V, §l. The new Article thus
differs from the o0ld constituction not only by discussing rule-making,
but also by directly recognizing legislative power to override Court-
made rules. The new Article was ratified by the General Assembly on
April U4, 1973. With the adoption of amendments to the 1895 Consti-
tutior, the General Assembly provided for a committee to study the
.manner of implementing the new Article. The committee report shouid
be ready for consideration at the 1974 meeting of the Legislature.

In the interim, the Court is expected to exercise the rule-
making power in the absence of a prohibitory statute. Current
statutes grant the Supreme Court the povier to malke rules not incon-
sistent with the laws. S.C. Code aAnn. §8%10-16, 10-17, 15-447 (1g62).
They also recognize tha power of courts other than the Supreme Court
to participate in rule-making. £.C. Code Ann. §§10-16, 15-231 (1962).
The General Convention of Justices and Judg:s has used this power to
amand elrenis aourt rulzs,  Se2 Mot "The Juliciary and the Rule-
Making Fower," 23 3.C.L. Rev. 377 (1971).

L

=

Case law seems to accept legislative veto power over judlcial
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rule-making. No cases could be found dealing with the inherent
authority of the Supreme Court to override statutes. In one case
the Court delcared its inherent power to order certain procedural
rules; yet, the case involved an instance where there were no
applicable statutes on the matter covered by the Court's order,

Ex Parte Goodyear Tire and Rubber Co., 150 S.E.2d 525, 529 (1966).

It has been argued by some observers in South Carolina that the
Supreme Court has, in effect, overridden certain statutes without so
stating and relying solely on section 10-16. When these rules were
adopted, the General Assembly apparently recognized their effect on
existing statutes yet made no real effort to abrogate them. Thus,
the effective rule-making power in South Carolina may be stronger
than indicated in the statutes and in the constitutinn. See HNote,

23 S.C.L. Rev., supra, note 20, at 384.5. This stronger rule-making
authority may be derived from the Court's joint use of a separation

of powers argument and a favorable reading of the constitutional term
"judicial power." 1Id. It should be noted that the Court has taken
this arguably unauthorized step before ratification of the new Judicial
Article, and that article V, section 4 may alter court practice.

SOUTH DAKQTA

The rule-making power in South Dakota currently rests with the
Supreme Court, subject to legislative change.

The new Judicial Article, adopted by the voters in November,
1972, clearly defines the rule-making power. It states: '"The
Supreme Court shall have general superintending powers over all
courts and may make rules of practice and procedure and rules
governing the administration of a2ll courts.. ''he Supreme Court by
rule shall govern terms of courts, admission to the bar, and disci-
rline of members of the bar. These rules may be changed by the
Legislature." S.D. Const. art. V, §l2. .

Statutes enzcted after the adoption of the new Judicial Article
confirm legislative ability to change Court rules. S.D. Compiled
Laws Ann. §§16-3-1 to-7 (1967; Supp. 1973). These new statutes
supersede acts which had given the Court the power to amend, repeal
or otherwise alter legislation on pleadings, practice and procedure
in civil or criminal actions. S.D. Compiled Laws Ann. §§16-3-1,
16-3-4 (1967).

TENNESSEE

The rule-making power in Tennesee currently rests jointly with
the Supreme Court and the Legislature.

The Judicial Article fails to define rule-making in Tennessee.
It vests the judicial power in one Supreme Court, among others.
Tenn. Const. art. VI, §1. It divides the powers of the government
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into the three departments. Tenn. Gonst. art. II, §1. Yet 1t makes
no explicilt mention of the rule-malking power.

Statutes define rule-making and indicate there are roles for
both the Court and the Legislature. One act asserts that the Supreme
Court has the power to make rules of practice for the cases before it.
Tenn. Code Ann. $§16-31-1 (1955). Another grants the Court power to
prescribe by general rules the forms of process, writs, pleadings
and motions, and the practice and procedure in all of the courts of
the state in all civil suits, actions and proceedings. Tenn. Code
Ann. §16-112 (Supp. 1972) An act Tollowing this latter provision
states, however: "..... such rules shall not take effect until they
have been reported to the General Assembly..... and until they have
been approved by joint resolution of both houses of the General
Assembly." Tenn. Code Ann. §16-114 (Supp. 1972). Another subse-
quent act declares that after such rules become effective, all
conflicting laws shall have no further force. Tenn. Code Ann. §16-116
(Supp. 1972).

From these legislative provisions, it appears that ultimate
responsibility for rule-making in Tennessee rests with the Legisla-
ture. However, one could argue that section 16-114 applies only to
section 16-112, and that "all of the courts of the state in section
16-112 does not include the Supreme Court which is covered by section
16-311. Thus, because section 16-311 does not mention legislative
approval of rules, the Supreme Court may be said to have exclusive
authority over the promulgation of rules for i1ts own proceedings.
This argument is bolstered by the old case of Wood v. Fragzier, 86
Tenn. 500, 8 S.W. 148 (1888).where the Supreme Court stated that the
precursor to section 16-311 (which read exactly the same) precluded
any legislative interference with rules covering Supreme Court cases.
The argument is also strengthened by the fact that there is no
indication that the Rules of the Supreme Court were submitted for
legislative approval, while it is known that the new Rules of Civil
Procedure were submitted. Tenn. R. Civ. P., R.1l, Compiler's lNotes.
There 1is currently no set of Court-adopted rules on criminal proce-
dure; criminal actions were specifically excluded in section 16-112.

Both statute and case law provide for the adoption of additional
or supplementary rules of practice by other state courts. Tenn. Code
Ann. §16-117 (Supp. 1972); Memphis State Ry. Co. v. Johnson, 114 Tenn.
632, 88 s.W. 169, 170 (1905). The Supreme Court has recently indica-
ted that such trial court power 1s inherent as well as statutory.
Shettles v. State, 209 Tenn. 157, 352 S.W.2d 1, 3 (1961).

TEXAS

The ultimate responsibility for procedural rule-making theoreti-
cally rests with the Texas Legislature. Yet the Supreme Court is the
body which possesses the real power.

The Judicial Article states that the judicial power shall be
vested in one Supreme Court, Tex. Const. art. ¥V, §1, and that the
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Supremz Court shall have the power to mzke and establish rules of
pracedure not inconsistent with the laws of the state for the
government of said Court and other Terxas courts, Tex. Const. art. V,
§25. The constitution thus seems to grant ultimate rule-making power
to the Legislature. )

The statutes affirm this legisletive power. One act claims to
invest the Supreme Court witn full rule-making power in civil judicial
préceedings. While the question of whether the Legislature could
relinguish a constitutionally imposed duty is an Interesting one, it
does not seem to arise because there is, in fact, no such relinquish-
ment. The act declares that in order to yield to the Supreme Court
full rule-making power in civil judicial proceedings, all laws
governing the practice and procedure in civil actions are repealed.
After the effective date of repeal, the Supreme Court is given the
power to promulgate any specific rules it deems proper for civil
actiocnz. However, the same act also states that the new Supreme
Court rules will remain effective unless and until disapprcoved by
the Legislature.  Thus, while the Supreme Court may partially
particigate in civil rule-making, ultimate authority acparently still
rests with the Legislature. Tex. Ann. Civ. Stat. art. 173la (Vernon 1962).

- A review of Texas case law reveals the courts have historically
recognized ultimate legislative control over rule-making. DMissouri
K.&T. Ry. Co. of Texas v. Beasley, 106 Tex. 160, 155 S.%W. 183, 187
(1913); Few v. Charter Oak Fire Insurance Co., 463 S.W.2d U424, 425
(1971). Yet the current Chief Justice has indicated that the Legis-
lature has until now acdquiesced in the Court's responsibility for
writing the procedural rules. There has as yet been no confrontation
between the Legislature and the court as to . the extent of.the court's
"inherent powers."# B

Constitutional and statutory changes may soon reflect the true
source of the procedural rule-mzking power. A constitutional con-
venticr is planned for 1974, and from it there may arise new consti-
tutional provisions on rule-making.

¥This information is based on a letter from the Supreme Court of
Texds toc the American Judicature Society which is now on file in
the Society's main office.

UTAH

The rule-making power in Utah éurrently rests with the Supreme
Court.

The oJudicial Article states the judicial power shall be vested

in a Supreme Court. Utah Const. art. VIII, §1. This is the only
rrovision whieh hao any reipticnship whatsoever to specific rule-
making powers. Under tnis provisilon, however, the Supreme Court claims

it has inherent powers to establish procedural rules.®
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The rule-making power in Utah is more clearly defined by
statute. The relevant act states that the Supreme Court has the
power to prescribe and modify rules of practice and procedure for
all actlcns in all state courts. It svecifically declares that
the conflicting laws on court procadure will carry no force. Utah
Code Ann. §78-2-4 (1953). Courts of record are authorized by
statute, however, to promulgate their own. rules but such rules must
be consistent with law. Utah Cods Ann. §78-7-6 (1953).

State case law in no way conflicts with the aforementioned
analysis. As an example of the Court's power, one may look to its
adoption of uniform rules of evidence, effective as of July 1, 1971.

¥This is based on information contained in a letter to the American

Judicature Society from the Supreme Court of Utah which is now on
file in the Society's main office.

VERMONT

The rule-making power in Vermont presently rests with the
Supreme Court; however, the General Assembly may modify or repeal
Supreme -Court rules before the date on which they are to take effect.

The current Judicial Article contains no explicit statement
concerning rule-making responsibility. Yet some constitutional
provisions, e.g., Vt. Const. c¢h. II, §5 on the separation of powers,
may be raised in the context of any debate on the rule-making
authority in Vermont.

The rule-making power in Vermont is defined by statute and
appears to rest with the Supreme Court. The relevant statute declares
that the Supreme Court is empowered to prescribe and amend general
rules on pleadings, practice and procedures in all courts of Vermont.
While the rules must be reported to the General Assembly before they
take effect, there seems to be nc need for the Assembly to approve
the rules before they become effective. The statute also declares
that all laws in conflict with Supreme Court rules shall have no
further force or effect. Vt. Stat. Ann. tit. 12, §1 (Supp. 1972).

The statute does indicate, however, tnat the General Assembly may

amend or repeal the Court-made rules before the date of thelr effec-
tiveness.

Although the rule-making power is currently defined by statute,
there are many in Vermont's legal ccmmunity who feel the rule-making
authority should be set cut in the state's constitution. Thus there
is a proposed constitutional amendment dealing with rule-making
which is presently being debated in the state. The propocsal desig-
nated as article IV, section 28d, reads as follows: "The Supreme
Court shall make and promulgate rules governing the administration
of all courts, and shall malke and promulgate rules governing prac-
tice and procedure in civil and criminal cases in all courts. Any
rule adopted by the Supreme Court may be revised by the General
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fscertly." This proposed amendment #ill be 2acted upon by the
electcrate on Town Meeting Day, in IFarch, 1974.

VIPATIHTA

The rule-making power in Virginia ultimately rests with the
General Assembly, for Court-made rules are subject to legislative
repecl.

The Judicial Article declares that the Supreme Court shall
have the authority to mzke rules on appeals, practice and prccedure
to be -¥ed in the courts of the state, but that such rules shall
not ccnflict with the laws of the General Assembtly., Va. Const.
art. VI, §5. Thus the General Assermbly can be said to possess
ultimzte control over rule-making.

The statutes on rule-making confirm this ultimate legislative
rower. The relevant statutes, as well as the constitution, provide
for rule-malking by the Supreme Court of Appeals yet they too note
that such rules are to be superseded by statutory pronouncements.
Va. Code Ann. §8-1.1 (1957), §8-1.2 (Supp. 1972).

Case law seems to allow this possible legislative veto. Davis.
v. Sexton, 177 S.E.2d 524, 526 (1970). At least one judge, however,
has stated that the Court requires no statutory authorization to
make prccedural rules, as that powver is inherent in the Court. Smith
v. Cornonwealth, 172 S.E. 286, 288 (Holt, J. dissenting) (1934).

WASHINGTON

The Supreme Court of Washington has ultimate responsibilility for
procedural rule-making.

The Judicial Article states that the judicial power of the state
shall be vested in a Supreme Court. Wash. Cecnst. art. IV, §1. It
also states that the superior court judgss shall establish uniform
rules fcr the government of their courts. lash. Const. art. IV, §24.
These are the only constitutional prcvisions directly related to
rule-making.

The statutes are more explicit with respect to rule-making. One
relevant statute declares the Supreme Court has the general power to
regulate and prescrite by rule the practices, pleadings and procedures
to be used in all suits. Rev. Code Wash Ann. §2.04.190 (1961).
Another states that such rules of court overrule conflicting statutory -
provisions. Rev. Code Wash. Ann. §2.04.200 (1961). See also Rev.
Code Wash. Arn. §%52.004.1%J, 2.04.210 (1961).

State case law is not in conflict. In fact, some cases indicate
that the fupreme Court recognizesz itc rule-making responsibility as
an inherent duty. So while the legislative enactments on rule-making
arc recognized as constitutional and valid legislative delegations
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of authorility, they may be unnecessary to the Supreme Court's ultimate
control over procedural rulss. State v. Surverior Court, 267 P. 770,
773 (1928); White v, Million, 27 P.2d 320, 322 (1933); O'Connor V.
Matdess, U587 P.2d 150, 158, 163 (1969).

WEST ¥IRGINIA

The rule-making power in West Virginia is vested in the Supreme
Court of Appeals.

The current Judicial Article states that the judicial power
shall be vested in a Supreme Court of Appeals. W. Va. Const. art,.
VIII, §1. This is the only provision of,the Article which relates
in any direct way to the procedural rule-making power.

Rule-making in West Virginia is now defined by statute and
seems to rest ultvimately with the Supreme Court.of Appeals. While
implicitly reccgrizcing the Legislature's ability to enact provisions
on pleading, prartice and procedure, the relevant statute declares
that the rules of the Supreme Court of Appeals established for all
courts of record override all prior conflicting legislative acts.

It also provides for local court rule-making, yet such rules are
subject to approval by the Supreme Court of Appeals. W. Va. Code
Ann. 851-1-4 (1966).

Case law indicates that the responsibility for rule-making may
lie with the Court even without the specific legislative authorization.
WYhile the Supreme Court of Appeals has recognized that the prescrip-
tion c¢f reasonable procedural rules by the Legislature is lawful,
it has also suggested that ultimately the Court possesses the
inherent power to regulate court procedure. Thus, statutes such. as
section 51-1-4 may be unnecessary. This inherent power may be said
to exist in article VIII, section 1 of the constitution. Y. Va.
State Bar v. Early, 109 S.E.2d 420, 438 (1959), and Boggs v. Settle,
105 S.E.2d b4he, U052 (1965).

The inherent power asserted by the Court is not absolute. 1In
fact, the Court has not as yet even assumed 1its inherent statutory
power. While statutes allow pricr acts to be overruled by subsequent
court rules, the Court itself has often declared its own rules to be
limited by legislation. 1In one case the Court declared: "Courts of
general jurisdiction have inherent power and authority to prescribe
and enforce rules and regulations for the conduct of their business,
not inconsistent with positive law, nor unreasonable, oppressive, or

obstructive of common right. [cites omitted] While this power is
recogrnized generally, it is obvious that a rule of court contra-
vening organic or statutory law is void." Teter v. George, 103 S.E.

275, 277, (1920). 1In a much later case, the foregeing declaration
was reasserted. State v. Davis, 141 W, Va. U488, 193, 93 S.E.2d 28,
31 (1956). In this case, the Court also specifically reserved the
auestion of whether secticn 51-1-4 was incdeed necessary to authorize
tho Suprema Court's adeption of 2 rule respecting the consolidation
of crcss—-actions in tort. Id.
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Finally, it should be noted that there is pending in the
Legislature a constitutional amendment relating to the judiciary
and judicial functions. It would in part grant full rule-making
povier to the Supreme Court of Appeals. The Chief Justice has informed
us, however, that the proposed amendment will probably not be passed.*

#This information was obtained in a lettezr to the American Judicature
Socigvy from the Supreme Court of Lppeals of Virginia which is now
on ©ile at the Socliety's main office.

WISCOHSIN

The rule-making power in Wisconsin rests concurrently with
the Supreme Court and the Legislature.

The Judiclal Article states that the Supreme Court shall heave
a general superintending control over all inferior courts. VYis.
Congt. art. VII, §3. It also states that the Legislature, at its
first session after the adoption of this constitution, shall pro-
vide for the. appointment of three ccmmissioners who shall inguire
for the rules of practice. Wis. Const. art. VII, §22. It should

be noted, however, that the present constitution was first adopted
in 1848,

One statute speaks more directly of rule-making and places
ultimate responsibility both 'in the Supreme Court and the Legislature.
It states that statutes related to pleading, practice and procedure
may be modified or suspended by Court rules yet it also states that
the Court's defined rule-making power shall not abridge the Legis-
lature's right to enact to repeal statutes or rules relating to
pleading, practice or procedure. Wis. 3tab. Ann, §251.18 (1971).

Thus the power to prescribe rules rests concurrently with the
Supreme Court and Legislature.

A review of the case law fails to clarify the uncertainty as
to whether Court rule or legislative act will ultimately prevail
on matters of procedure. The Supreme Court has said that the Court
and the Legislature have equal power to improve practice and proce=-
dure. Spoco v. State, 262 N.W. 696, €98 (1935). It has also said
that zt the time of the adoption of the Constitution, "the power
to regulete procedure was considered to be essentially a judicizal
power or at least not a strictly legislative power." Mosing v,
Hagen, 148 N.W.2d 93, 97 (1967).

Procedural rules in Wisconsin are thus a combination of
legislative enactments and Supreme Court policy. Existing legis-
lation in this area may be altered by the Court or by the Legisla-
ture and existing Court adopted rules may be amended by the Court
or by the Legislature. Court procedure is thus dictated by the latest
Court oy legislative pronoucenent.

One may sece & potential for confrontations between the Court
and tho Legislaturs cover procedural rule-mzking, btut the Court's
Chisl Justics hus ‘ndicated tral sutly @ clash has not yet ccourred,
and each body is consulted before the other adopts new procedural
rules. On matters purely procedurzl, the present Legislature usually
defers to the Court.#®

’ -
ER O

¥This informztion is based on a letter to the American Judicature
Society from the  Supreme Court of. ¥Wisconsin which is now on file
ir. the Society'c main office.
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WYOMING

The Supreme Court of Wycming possesses the final procedural
rule-making power. The current Chief Justice has: said that, "In
case of challenge, our inherent authority would prevail in all
procedural matters not involving substantive rights of litigants."#

The Judiclal Article states that the judicial power shall be
vested in a Supreme Court. Wyo. Const. art. V, §1. It also states
that the Supreme Court has the power to issue orders necessary and
proper to the complete exercise of its appellate and revisory
Jurisdicticn. Wyo. Const. art. V, §3. These appear to be the only

constituticnal provisions which relate to the question of procedural
rule-making.

Statutory law speaks more directly to the question of rule-
making authority and declares that the ultimate responsibility for
most, 1f not dll, of the rule-making lies with the Supreme Court.

One relevant statute states that the Court can adopt rules for all
courts on pleading, practice and procedure with no limitation on
such power. Wyo. Stat. Ann. §5-18 (1957). However, another statute,
speaking of the Supreme Court's ability to make rules for its own
proceedings, indicates that the Court's rule-making power 1is
partially limited for it says Court rules are not to conflict with
the constitution or laws of the state. Wyo. Stat. Ann. §5-17 (1957).

Case law on rule-making, however, affirms the Court's inherent
poviers to establish rules of procedure. 'One case states that the
exercise by the Supreme Court of the power to prescribe rules of
procedure is probably inherent in the Court. In recognizing the
legislative delegation of this inherent power in section 5-18, the

Court says "it 1s impossible to follow the precise method mentioned
in the legislative act." Staite v. Hull, 199 P.2d 832, 838 (1948).
A second case asserts: "It is well recognized generally and parti-

cularly in this jurisdiction that the courts ‘have inherent rights
to prescribe rules, being limited only by their reasonableness and
conformity to constitutional and legislative enactments (cites

omitted)." State v. District Court, 339 P.2d 583, 584 (1965). A
third case holds: T"Courts have the inherent power to control the
course of litigation and to adopt suitable rules therefor. (cites

oritted). This means, of course, it is not within the power of
the Leglslature to prescribe how courts shall perform their func-
tions." Holm v. State, 404 P.2d 74O, 743 (1965).

¥This information was obtained in a letter tc the American Judicature
Society from the Supreme Court of Wyoming which is now on file in
the Society's main office.

DISTRICT OF COLUIMBIA

The rule-making power in the Di
the District of Columbia Courtc of Ap
the United States Congress.

ct of Columbia rests wlth
s, the Superior Court and
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The District of Columbla Code vests the judicizl power in
several federal courts, in the District of Columbla Court of Appeals
and in the Superilor Court of the District of Columbia. D.C. Ccde
Ann. §11-101 (Supp. V 1972). It gces on to state: "The Discrict of

Columbia Court of Appeals shall conduct its business according to
the Federal Rules of Appellate Frocadure unless the court prescribes

or adopts madifications of those Rules." D.C. Code Ann. §11-743
(Supp. V 1972). With respect toc the Superior Court proceedings, it
states: "The Superior Court shall conduct-its business according to

the Federal Rules of Civil Procedure and the Federal Rules of Criminal
Procedure (except as otherwise provided in title 23) unless it pre-
scribes or adopts rules which modify those Rules. Rules which modify
the Federal Rules shall be submitted for the approval of the District
of Columbla Court of Appeals, and they shall not take effect until
approved by that court. The Superior Court may adopt and enforce
other rules as 1t may deem necessary without the approval of the
District of Columbia Court of Appeals if such rules do not modify

the Federal Rules..... " D.C. Code Ann. §11-946 (Supp. V 2972). A
final act declares that the Superior Court may make rules for the
conduct of business in its Tax Division. D.C. Code Ann. §11-1203
(Supp. V 1972).

These code provisions illustrate the four possible sources of
rules for the District of Columbia's Court of Appeals and Superior
Court; these sources are the Federal Rules, the Court of Appeals
itself, the Supericr Court itself, and the United States Congress
(in title 23 on criminal procedure). Each of the sources has
exclusive authority over some area of procedural rules used by the
tvwo courts of the District of Columbia.

PUERTO RICO

The rulc-making power in Puerto Rico is exercised by the
Supreme Court, subject to legislative disapproval.

The Judicial Article of Puerto Rico begins by vesting the
judiciacl power in the Supreme Court, among others. P.R. Const. art.
V, §1. It goes on to state: "The Suprems Court shall adopt for

he courts rules of evidence and of civil and criminal procedure.....
The rules thus adopted shall be submitted to the Legislative Assem-
bly..... which shall have the power to amend, repeal or supplement

any of said rules by a specific law to that effect." P.R. Const.
art. v, §6.

Statutes affirm the ultimate legislative power. P.R. Laws
Ann. tit. b4, §2 (1965); tit. 34, §2006 (1971). Case law seems to
acquiesce in ultimte legislative control. Gonzalez v. Superior Court,
75 P.R. 550 (1953).

scabutes 2lz0o provide for aldesz Lo the Suprame Court in
gxercising its rule-making authority. A Judicial Council is created,
and it consists of judges, legislators and at least one representa-
tlve from the bar association. Its duties include studying and
reporting to the Governor and Legislature on the advisability of
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establishing new methods of courf practice and procedure. P.R.

Laws Ann. tit. 4, §§307 to 311 {1965). Legislation also provides

for Judicial conferences to be ordnr:d by the Supreme Court to assist
the court inm establishing measures which will help to improve the
Judicial system. P.R. Laus Ann. tit. 4, §306 (1965). Such a
conference has been cordered by the court. P.R. Laws Ann. tit. 4,
kpp. V, ch. I (1965).

VIRGIN ISLANDS

The procedural rule-making power in the Virgin Islands rests
with the District Court of the Virgin Islands, yet the court-made
rules covering 1ts own proceedings are limited by U.S. Supreme
Court rule and by laws of the Virgin Islands.

The Constitution vests the jidicial power in a court of
record, designrnated the District Court of the Virgin Islands, among
others. V.I. Rev, Organic Act of 1354, §21. It goes on to stats:
"The rules governing the practice and procedure of the inferior
courts...,.and the procedure for appeals to the district court shall
be as may hereafter be established by the district court." V.I. Rev,
Organic Act of 1954, §23. Finally, it asserts: " The rules of
practice and procedure herstofore or hereafter promulgated and
mads effective by the Supreme Court of the United States.....in
civil cases.....in admiralty cases, and.....in bankruptecy cases,
shall apply to the District Court of the Virgin Islands and to
appeals therefrom." V.I. Rev. Organic Act of 1954, §25.

Statutory, law affirms the District Courtis power. One act
states: "The practice and procedure in the municipal court shall
be as prescribed by rules adopted by the district court." V.I.
Code Ann. tit. U, §77 (1967). Incidentally, this same act grants
the muncipal court the power to "prascribe rules for the conduct
of its business consistent with law and with rules prescribed by
the district court." However, the statutes appear to clarify the
District Court's inability to fully establish rules for its cwn
prcceedings. The relevant act declzres: "The district court may
from time to time prescribe rules, consistent with law and with
the rules adopted by the Bupreme Court, for the conduct of 1its
business....." V.I. Code Ann. tit. 4, §34 (1967). General provi-
sions preceding statutory laws on criminal and civil procedure assert
that such laws are applicable to preceedings in the District Court,
and they make no mention of any court power to override acts on
procaedure. V.I. Cede Ann. tit. 5, §81, 3501 (1967). The limited
abilicy of the District Court of the Virgin Islands to adopt rules
for its own proceedings is also recognized in the rules of the U.S.
Suprere Court. V.I. Code Ann. tit. 5, App. I, R.83 (1967) and tit.
5, App. II, R.57 (Supn. 1973).

There is little casn law on ruls-making in the Virgin Iclands
e Vircin fslands Disteict Court has held that sectlion 29 orf the
O”ganlc Act did not make it a district court of the United States,
and therefore, that provisicns of the United States Judicial Code
not mentioned in section 25 were not applicable to its proceedings.
Callwood v. Callwood, 127 F. Supp. 179 (D.V.I. 1954).
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VEPZODIX II: Chart Deolcting dey Zlsmenss of Hule-blakling 3Syst
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AP IX

ALABANMA
ALASEKA
TARIZONA %1
ARIKAMSAS
CALIFORNIA
COLCRADO
ConnEsrICcyY
DrL'\\ru *3
LORIDA
GLCRGLM
HAMATIL ¥4
ICAHQO
IrLIA \JI V'S
INDIANA
~OJA
KANSAS
KEZHTUCKY %06
LOUISIANA
MATIHE
MARYLAN

]'\/‘L""C' \!"llugpq"rls

IICHIGAN *7

1 MEXICO
NEW YORK

NORTi{ CAROLINA *10JALP
MORTI DAKOTA

CHIO
CHLAHDHA

OREGCN *11

PIMICYLVANIA

=4
i
L

MNESCTA ¥3

/ A PGHIRE
W JERSEY %9
!

constivutional and Statutory Beodies Inveuvad

JUDICIAL COUNCILS AND COMMISSIONS

mem rpt ag sources

JAP C,L Const art IV §§8,9

JAL C,L,G Const art VI §6

JA  C,G Conn Gen St Ann §51-25(Sp73) JA C Conn Gen St Ann §51-7(Sp737J
JALP C,L,G Del Code Ann t 10, $§2001(Sp73)J C Del Sup Ct Rules,R 35
JAP C,L,G Fla St Ann $43.15(Sp73) J C,L,¢ Tla St Ann §26.55("
JALP C,L,G Ga Code Ann §81-1606(Rev56)
JAP C Haw Rev St §$601-4(68)
JA C,L,G¢ Ida Code $1-2101...(Sp73)
AL  C,L Iil Ann St ¢ 37, §60l (72) T c I11 Sup Ct Rules,R k1
JALP C,L,G Ind St Ann §4- 750](Sp72) J c Ind St Ann §M~7601(68)
J C Towa R Civ Pro,R 380 J C Iowa Code Ann $§684.20(Sp73
JAL C,L Kan St Ann §20—220l...(6u)
JAL C,L Ky Rev St Ann §22.050(71) J C,L,G Ky Rcv St Ann §22.060(71)
JAP C,G Me Rev St Ann t U4,§451(Sp73) J C Me Rev St Ann t #4,§106(6U)
JA C,G Mass Ann L ¢ 221,834(57) J C Mass Ann L ¢ 211,§3F(Sp72)
J C Mich Comp L Ann
JAP C,L,G Minn St Ann §483.02...(71) JAL C Minn St Ann $480.18(71)
J Cc,L Mo Ann St §476.320..
JAP C,L,G- NH Rev St Ann §4olb:1...{ p72)J C NH Rev St Ann §502-A:1
JALP C NJ R of Gen App,R 1:35-1
JALP C,L,G NM St Ann §16-10-1...(70) J C,L,G M St ARn §16-9-1(70)
: J C,L,G NY Judiciary §224...
c,L,G NC Gen St §7A-400...(Sp71)
JA C,L,G ND Cent Code §27-15-01(Sp73) J C ND Cent Cgde §27-15-09(G0)
JAL C,L Ohio Rev Code Ann §105.51(T71)J C,L,G 0Oh 2 Rev Code Ann §10%.91...
' ' J C Olkia 3t Ann t 20,8104(3p72-2)
J G Ore Rev St §1.810..

JAL C,L

Pa Rules of Ct,R of JA,R 301,

in fule-malking
JUDICiAL CONFERENCLES

mem  rpt ag sources

A ¢

Ala Code §9(2)...

}600.1450(8n73)

ARenl7fl)
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RUCDE IST.AHD A C,G iRI Gen L Ann §8-13-1...(70) J C RI_Gen L Ann §8-1-9(70) ;i R 4
SOUTH CARGLINA JALP C,L jSC Code Ann §15-2101...(62) J C . SC Code Ann §10-16(Hh2) :
SOUTH DAXOUA ¥12 i : J C - 58D Comp L Ann $16-14=1...(6%)
TENHESSEE JALP C,L,G iTenn Code Ann §16-901...(Sp72)J C " Tenn Code Ann §17-401...(. 1 2)
TLXAS JALP C,L,G |Tex Rev Civ St art 2328(71)
UTAL ¥13 JALP C,L,G !Utah Code Ann §63-25-1...(68)J C " Utah Code Ann §55-10-71(7n)
VERMO{IT JAP C,L iVt St Ann t 4,§561..(72) ‘ ~
VIRGINIA *14 JAL C,L iVa_Code Ann §17-222...(60;Sp73)JALC Va Code Ann §17-220...{un73)
WASHINGTON JAL C,L,G fWash Rev Code Ann §2.52.010(Sp72)JC - Wash Rev Code Arn 32.56.062(061)
WESET VIRGINIA JA C,L,G |W Va Code Ann $56-11-1...(66) .
WISCONSIN JALP C,L iWisce St Ann §257.13(Sp73) J C Uisc St Ann §257.17(3p72)
ViYOMIHG *lSA ~ : \ o
KEY: mem=members . rpt _ag=reporting agencies sSQUICes *indicates a
J=judges (to whom the bodies report) Sp=Supplement footnotoe
A=attorneys C=state's high court 73,ctc.=the year 1973
L=legislators L=Legislature
P=public (laymen) G=Governor
¥1l:Statutory law provides for an advisory board to the Supreme Court to assist in rule-making., Ariz.

o *3
Y,

*5:

6

*7
#8 .

: (7
:Statutory law provides for year-end meetings of probate judges. Mich. Comn. Laws Ann. §701.53 (¢UE§
’\—

Rev. Stat. Ann. §12-110 (1956).

tConnecticut also has provided for meetings of the chief court administrator and the state's chizf

Justicec, Conn. Gen. Stat. Ann. §51-6 (Supp 1973), and for meetings of any or all judpes ani the
court administrator called by the high court chief justice or by the court administrator, Corni..
Gen. Stat. Aan. §51-6A (Supp 1973).

:Delavware also has conferences of will registers and justices of the peace., Del Sup Ct Rules, B 36,
Statutory law provides for a board of family court Judges. Hawail Rev. Stat. §571-5 (19637.

Illirois allows Judicial Advisory Councils for every county with over 5000 people. I1ll. Ann. Z&ng,
ch. 34, §5651 (Smith-Hurd 1960).
Statute provides for an_advisory committee to the judicial council. Ky. Rev. Stat. Ann. §U4h7.153

Statutes also provide for an advisory committee to the Supreme Court to aild in preparing procedu
rules, Minn. 3tat. Ann. §480.052 (1971); and for annual conferences of juvenile court judges, Mlun.

Stat. &nn. 8260,103 (1971). T

*9:The Court has also provided for an annual conference of judges. N.J. R. of Gen App., [. 1:35-2.
#10:5csides the Council, N.C. also has a Courts Commission.N.C. Gen. Stat. §7{A=500...{(repl bﬂﬁzupu f{).
¥11:A minor court rules committee 1s authorized by statute to aid the Court. Ore. Rev. Stot, 31.'50;71).
*12:Annual conferences are provided for in cach circuit. 3.D. Comp. L. Ann. §16-12-G.1 (ﬁupp ]ﬁ?}),‘
#13:The Utanh Judicial Council deals only in criminal Justice, while the Confcrence is only ol jgy. JUJ»Z
®14:0 Judicial Conference is also provided for courts not of record. Va. Code Ann. §16.1-218... vsp 73]

P15 8tatutory law 2llows for an advisory committee to the Supreme Court. Yyo. iitab. Amnp, §5-21 7
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