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PREFACE 

The American Bar Association Section of Criminal Justice is 
pleased to be able to provide you with a copy of this revised edition 
of Pattern Rules of Court and Code Provisions, a publication of our 
Committee on Implementation of Standards for the Administration of 
Criminal Justice, chaired by Justice Tom C. Clark. The fact that a 
second edition of this book was needed within a year of the first is 
a tribute both to the author, Paul E. Wilson, Kane Professor of Law, 
University of Kansas, and to the soundness of the material upon which 
it is based u the American Bar Association Standards for Criminal 
Justice. 

The Section of Criminal .Justice, primarily through its Imple­
mentation Committee, has been in the forefront of the organized bar's 
effort to bring about meaningful improvement of the criminal justice 
system, through the implementation of both the ABA Standards for 
Criminal Justice and the National Advisory Commission Standards and 
Goals for Criminal Justice. The Section has had the responsibility 
since 1968 for coordinating the nationwide implementation of all the 
ABA Standards for Criminal Justice, except those covering Fair Trial 
and Free Press. The implementation of the latter Standards, because 
of their special nature, is the responsibility of the Legal Advisory 
Committee on Fair Trial and Free Press, a subcommittee of the ABA 
Standing Committee on Association Communications. 

The Standards themselves -- 17 volumes and a compendium covering 
every phase of the criminal trial -- were developed over a span of 
nine years by practicing lawyers, judges and scholars. The final 
product is a distillation of what was considered the best available 
practice in each stage of the proceeding -- from arrest through post­
conviction appeal. And since the approval of the most recent volume 
in 1973, the Standards are truly becoming the "standard" by which to 
measure the performance of defense and prosecution lawyers, judges 
and law enforcement personnel. They have been cited in over 4,000 
appellate decisions, codified in part in various codes of legal 
professional responsibility, and used as the basis of both substantive 
and procedural reform in many jurisdictions. 

Guidelines not kept up to date, however, quickly becoIT.e of little 
value, and to keep that from happening, the ABA has created a Special 
Committee for the Administration of Criminal Justice to reView the 
Standards and suggest changes necessitated by U.S. Supreme Court 
decisions and evolving legal trends. New standards in such areas as 
the grand jury, the charging process and the mentally disabled are now 
being considered. Additionally, the ABA has approved new standards 
relating to Court Organization and Trial Courts, developed by the 
ABA Commission on Judicial Administration; and a multi-volume set of 
juvenile justice standards is expected to be presented to the House 
of Delegates for consideration in the near future. 
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The proliferation of standards and goals is a positive sign, 
because it shows that the organized bar not only is concerned about 
the many problems it sees around it but also is doing something to 
help solve those problems. Our Section itself has held numerous 
programs around the country to acquaint members of the bar, bench, 
media and public-at-large with the role of standards and goals in 
the amelioration process, and we have published a number of publi­
cations dealing with various aspects of the implementation process 
the latest, a series of "how to do it" brochures. 

This book, Pattern Rules of Court and Code Provisions, ds one of 
the most significant and successful of our publications, designed 
specifically as a tool for drafting agencies to use in developing or 
revising codes, rules and statutes governing procedure and relevant 
substantive matters in criminal cases. It is a highly useful work, 
and I commend it to you. 

ROBERT M. ERVIN 
Chairman 
ABA Section of Criminal Justice 
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Introduction 

The original edition of Pattern Rules of Court and Code 
Provisions was published in April, 1975, by -the American Bar 
Association Section of Criminal Justice as part of the nationwide 
program to implement the Standards for Criminal Justice. It was 
intended as a tool for drafting agencies working to revise or 
develop rules and statutes governing procedure in criminal cases. 
The objective was to place in the hands of the drafter a restate­
ment of the standards in language suitable for enactment as rules 
or codes of criminal procedure. The supply of the original 
edition is now exhausted and this revised edition is published 
with the same purpose and objective. 

The entire original manuscript has been reviewed. Corrections 
and editorial changes have been made where needed. Some of the 
notes have been amplified to reflect relevant developments in the 
past year. The only significant changes from the earlier draft 
are to be found in portions of Title 5, The Function of the Trial 
Judge; and Title 10, Pleas of Guilty, which relate to plea dis­
cussions and agreements and guilty plea procedure. The standards 
dealing with those subjects disclose a considerable amount of 
overlap and some apparent inconsistency, which were reflected in 
the original draft of this publication. An effort has been made 
in this edition to eliminate duplication of content and to recon­
cile apparent inconsistencies. 

Subsequent to final approval and publication of the last 
volume of Standards (Relating to the Urban Police Function, approved 
F~br~ary( 19731/ the American Bar Association created the Special 
Committee on Administration of Criminal Justice. Its responsibility 
includes continuous monitoring of the Standards for the purpose of 
keeping thi:::\ monumental product current with decisions of the 
united States Supreme Court; to .recomment changes and clarification 
deemed desirable in keeping with developments in criminal justice; 
and to recommend additional Standards in subject areas not now 
adequately covered. The ABA Section of Criminal Justice provides 
staff direction for this Special Committee, hence will serve as an 
information center for any revisions in the Standards resulting 
from this monitoring function. 

The Standards for the Administration of Criminal Justice deal 
with a wide range of concerns. Their effective implementation re­
quires action by all branches and at all levels of government. To 
the extent that the Standards relate to substantive law, their 
implementation will require action by the legislature. On the 
other hand, some of the Standards focus upon matters of adminis­
trative policy, and their implementation can best be accomplished 
by administrative regUlation. But the greatest impact of the 
Standards is upon those areas of criminal procedure that are the 
special .concern and responsibility of the judiciary. While the 
Standards are increasingly being recognized by appellate courts as 
supplying guidelines for judicial decision-making, the best vehicle 
for the expeditious and compr.·(~hGnsive implementation of the 
Standards probably is the judicial rule-making power. 
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Although rule-making is commonly regarded as a function of 
appellate courts, the power to adopt and enforce rules of procedure 
is an aspect of the judicial power and may be exercised by the 

trial courts as well. Indeed, the wide range of variations in 
local conditions affecting the administration of justice suggests 
that a more active rule-making role by trial courts would be 
appropriate. Local courts, more sensitive to local needs, should 
be able to respond more meaningfully to those needs than more 
remote appellate courts. The only limitations upon the rule­
making power of trial courts lie in their not adopting rules 
which conflict with applicable constitutional limitation, statu­
tory provisions and rules promulgated by appellate courts 
exercising supervisory powers. 

Most of the Standards dealt with in this publication relate 
to the pretrial and trial stages of criminal justice. Prosecu­
tion, Defense, Providing Defense Services, The Trial Judge's 
Function, Pretrial Release, Discovery, Speedy Trial, Joinder and 
Severance, Pleas of Guilty, Trial, Sentencing, Probation and Post 
Conviction Procedures are all wholly or partly the concerns of 
the trial court. In the absence of statutes or appellate court 
rules to the contrary, there is no impediment to rule-making by 
trial courts in these areas. 

Part I of this document consists of suggested drafts which 
translate most of the standards into rule or statute form. Those 
Standards which deal with matters which are clearly substantive 
have generally been omitted. Because of special problems arising 
from the unique and sensitive areas with which they deal, no 
effort has been made to draft rules relating to the Standards on 
Electronic Surveillance and Fair Trial - Free Press. Also, 
proposed rules to implement the newest of the Standards, those 
relating to the Urban Police Function, have not yet been prepared. 
Their formulation is to be a joint effort of the Joint American 
Bar Association/International Association of Chiefs of Police 
(ABA/IACP) Advisory Committee on Implementation of Urban Police 
Function Standards, and upon publication will be assigned to the 
space reserved as Title I of this publication. Except for these 
Standards, the proposals herein deal with the entire criminal 
justice spectrum covered by the Standards. 

The proposals submitted in this publication are not suggested 
as uniform rules of criminal procedure. It is unlikely that any 
jurisdiction will find them suitable for adoption without modifi­
cation. But if they are considered by drafting agencies along 
with other relevant materials, and followed wherever they are 
responsive to the needs of the criminal justice systent, they will 
have served a useful purpose. 

As noted above, these proposals mainly relate to Standards 
of a procedural nature. In a jurisdiction where the courts exer­
cise broad rule-making power, most will probably be susceptible 
of implementation by court rule. In other states, where, as a 
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matter of law or tradition, rules of criminal procedure are 
prescribed by the legislature, implementation may be largely a 
legislative task. In either case the drafts will be useful. 

Limitations upon space have required that comment on the 
proposed rules be minimal. In each instance, reference is made 
to the Standard on which the rule is based. Full comment on 
each Standards is to be found in the published volume of the 
Standards. Hence, these proposed rules should be read with the 
Standards on which they are based and the published comment 
relative to the Standard. Also, attention is called to Wilson, 
"Implementation by Court Rule of the Criminal Justice Standards," 
American Criminal Law Review, Vol. 12, '323 - 356 (Fall 1974). 
(These can be ordered from the ABA Criminal Justice Section, 
Second Floor, 1800 M Street, N.W., Washington, D.C. 20036.) 

States concerned with revision or evaluation of their rule­
making procedures will be particularly interested in Part II of 
this publication, a study of the procedural rule-making power in 
the United States prepared by the American Judicature Society in 
1973. An examination of the nature and sources of the power to 
prescribe rules of procedure is followed by an analysis of the 
law and practice in each state, with quotations from and citations 
to relevant constitutional provisions r statutes and cases. These 
should be particularly heopful to those contemplating new consti­
tutional or statutory formulations on this subject. 

Inquiries concerning these pattern rules should be directed 
to the American Bar Association Section of Criminal Justice, 
Second Floor, 1800 M Street, N.W., Washington, D.C. 20036. Tel. 
202/331-2260. 

A recent pUblication of the American Bar Association of 
Criminal Justice that may be useful with this publication is a 
comparison of the Uniform Rules of Criminal Procedure with the ABA 
Standards for Criminal Justice, the NAC Standards and Goals, the 
Federal Rules of Crimina] Procedure, and the Model ALI Code of 
Pre-Arraignment Procedure. This publication would be particularly 
valuable as an additional resource t80l for states contemplating code 
revision and court rule-making. Order blanks for this publication, 
"Uniform Rules of Criminal Procedure: Comparison and Analysis," are 
included in the appendix. 

Order blanks for other Section publications and for the eighteen 
volumes of the American Bar Association Standards for Criminal Justice 
are also included in the appendix. 

LAWRENCE, KANSAS 
MARCH, 1976 

x 

PAUL E. WILSON 
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Title 1. 

THE URBAN POLICE FUNCTION 

[Rules to be Supplied] 

In order that the several titles may ultimately appear in 
a sequence that parallels the chronological steps in the 
processing of a criminal case, Title 1 is presently reserved 
for rules relating to the police function. The Standards Relat­
ing to the Urban Police Function are the most recently drafted 
standards. The formulation of implementing rules is to be the 
effort of the American Bar Association /International Chiefs of 
Police (ABA/IACP) Advisory Committee on Implementation of 
Standards Relating to the Urban Police Function. When pattern 
rules have been prepared and approved by the responsible 
organizations, they will be published and assigned to this title. 



Title 2 

THE PROSECUTION FUNCTION 

PRELIMINARY COMMENT 

The Standards Relating to the Prosecution Function focus 

primarily upon the conduct of the prosecutor throughout the 

criminal proceeding, both in and out of court. Hence, the scope 

of the Standards is. somewhat broader than the traditional range 

of judicial rule-making. Some of the Standards are drawn in 

general terms and express self-evident concepts of professional 

ethics which, in the absence of refinement, would hardly be 

enforceable by any external coercive process. On the other 

hand, many of the Standards are directly related to the Disci-

plinary Rules of the ABA Cooe of Professional Responsibility. 

Those Standards which deal with procedures in court are clearly 

appropriate subjects for court rule. To the extent that the 

Standards fix levels of professional conduct below which no 

prosecutor may fall without making himself liable to disciplinary 

action, they are suitable for implementation by court rule or 

legislative enactment. However, it should be noted that some 

of the Standards overlap or augment the recommendations found 

in other sets of Standards. The draftsman should engage in a 

process of evaluation, selection, adaptation and coordination to 

insure consistency and cohesiveness in the rules promulgated. 
NCJrE: The Conference of California Judges Criminal Justice Standards Review conmi ttee 
has drafted "Model Rules of Court Based Upon the ABA Standards for Criminal ,1ustice, 
the Prosecution and Defense Functions," with text derived from Pattern Rules of Court 
and Code Provisions. Formal adoption is ~cted .in·mid-1976. 

Also, the Suprene. Judicial Court for the Ccrmpnwea,lth c:: .Massachusetts is expected to 
rule favorably in mid-1976 on a joint petition by t1).e.Boston and Nassachusetts Bar 
Associations; to add to General Rule 3:22 certain additional disciplinary rules 
involving standards relative to the prosecution ail.d. defense functions, 



PART I. GENERAL STANDARDS 

2-1.1. The Function of the prosecutor. 

(a) It is the duty of the prosecutor to see that the 

laws are faithfully executed and enforced in order to 

maintain the rule of law. 

(b) The prosecutor is both an administrator of justice 

and advocate 7 he shall exercise sound discretion in the 

performance of his functions. 

(c) It is the duty of the prosecutor to seek justice, 

not merely to convict. 

(d) It is the duty of the prosecutor to know and be 

guided by the accepted standards of professional conduct in 

the discharge of his duties. 

(e) In these rules the term "unprofessional conduct" 

denotes conduct which should be subject to disciplinary 

sanctions. Where other terms are used, the rule is intended as 

a guide to honorable professional conduct and performance. 

These rules are not intended as criteria for the judicial 

evaluation of alleged misconduct of the prosecutor in determining 

the validity of a conviction 7 they mayor may not be relevant 

in such judicial evaluation, depending upon all the circumstances. 
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Reference: 
Function (1971) 
1.1. 

ABA Standards Relating to the Prosecution 
(hereafter cited in this Title as Standard) 

Note~ Standard 1.1, and several of the standards which 
follow it are statements of concepts or objectives and may 
not be deemed appropriate subjects for rules of court or 
statute. However, they are useful statements of principle, 
and are included here for their utility in the development 
of a proper perspective of the prosecution functions. For 
related standards, see The Defense Function 1.1, 1.4. 

2-1.2. Conflicts of interest. 

(a) A prosecutor shall avoid the appearance or reality 

of conflict of interest with respect to his official duties. 

When so provided in the Code of Professional Responsibility, 

his failure to do so will constitute unprofessional conduct. 

Reference: Standard 1.2. 

Note: The relevant provisions of the ABA Code of 
Professional Responsibility are found in the Code Disciplinary 
Rules 5-101, et~. (The Disciplinary Rules are hereafter 
cited as D.R.). For a related standard, see The Defense 
Function 3.5. 

2-1.3. Public statements. 

(a) The prosecutor shall not exploit his office to 

gain personal pUblicity in connection wi.th a case before 

trial, during trial and thereafter. 

(b) The prosecutor shall make no public statement 

concerning a case which impinges upon the right of the 

accused to have a fair trial. 
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Reference: Standard 1.3. 

Note: The Standard specifically en]01nS the prosecutor 
·to comply with the ABA Standards on Fair Trial and Free 
Press, Approved Draft, 1968, and provides that failure to do 
so may constitute unprofessional conduct. See also DR 7-107. 
For a related standard, see The Defense Function 1.3. 

2-1.4. Duty to imrrove the law. 

It is the duty of the prosecutor to seek to reform and 

improve the administration of criminal justice. When inade-

quacies or injustices in the sUbstantive Qr procedural law 

come to his attention, he shall stimulate efforts for 

remedial action. 

Reference: Standard 1.4. 

PART II. ORGANIZATION OF THE PROSECUTION FUNCTION 

Preliminary note: The organization of the prosecution 
function is essentially a matter for the legislature. 
Persons concerned with drafting statutes on this subject 
should be aware of Standards 2.1 through 2.10. The rules 
suggested hereafter under this head relate mainly to matters 
which seem of particular concern to the courts and thus may 
be within the rule-making power. 

2-2.1. The prosecutor. 

The prosecution function shall be performed by a public 

officer who shall be a lawyer subject to the standards of 

professional conduct and discipline. 

Reference: Standard 2.1. 
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2-2.2. Inter-relationship of prosecution officers. 

(a) Local authority for prosecution shall be vested in 

the [district, county or city) attorney who shall be provided 

with such professional and non-professional staff and such other 

resources as may be needed. 

(b) A state council of prosecutors is hereby es·tab-

lished consisting of [the Attorney General or his designee 

and twelve prosecuting attorneys, four of whom shall be 

appointed by the Chief Justice, four of whom shall be 

appointed by the Attorney General and four of whom shall be 

elected by the State Association of Prosecuting Attorneys.] 

The state council of prosecutors shall have periodic meetings 

and shall coordinate the policies of local prosecution 

offices to improve the administration of justice and assure 

the maximum practical unifonnity in the enforcement of the 

criminal law throughout the state. 

(c) In cases which involve questions of law of 

statewide interest or concern which may create important 

precedents, the prosecutor shall consult and advise with the 

Attorney General of the state. 

Reference: Standard 2.2. 

Note: The Standards do not make specific suggestions 
as to the composition of the state council of prosecutors. 
This is left for determination within the jurisdiction. 

2-2.3. Standards of professionalism. 

(a) The prosecutor and members of his staff shall 
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devote full time to their prosecutorial duties. 

(b) Prosecutors shall select their staff members on 

the basis of professional competence without regard to 

partisan political affiliation or influence. 

Reference: Standard 2.2. 

2-2.4. Special assistants, investigative resources, experts. 

(a) The prosecutor may appoint special assistants from 

among the trial bar experienced in criminal cases, as needed 

for the prosecution of a particular case or to assist generally. 

(b) The prosecutor shall employ a regular staff of 

professional investigative personnel and other necessary 

supporting persopnel, to be under his direct control, to the 

extent warranted by the responsibilities and scope of his 

office; he shall also employ qualified experts as needed for 

particular cases. 

Reference: Standard 2.4. 

2-2.5. Prosecutor's handbook; policy guidelines and procedures. 

(a) Each prosecutor's office shall develop a statement of 

(i) general policies to guide the exercise of 

prosecutorial discretion, and 

(ii) procedures of the office 

The objectives of these policies as to discretion and procedures 

shall be to achieve a fair, efficient and effective enforcement 

of the criminal law. 

7 



(b) In the interest of continuity and clarity, such 

statement of policies and procedures shall be maintained in 

a handbook of internal policies of the office. 

Reference: Standard 2.5. 

2-2.6. Training programs. 

Training programs shall be established within the 

prosecutor's office for new personnel and for the continuing 

education of his staff. Prosecutors shall participate in 

programs of continuing education. 

Reference: Standard 2.6. 

2-2.7. Relations with the police. 

(a) The prosecutor shall provide legal advice to the police 

concerning police functions and duties in criminal matters. 

(b) The prosecutor shall cooperate with police in providing 

the services of his staff to aid in training police in the 

performance of their function in accordance with the law. 

Reference: Standard 2.7. 

Note: For related standards, see The Urban Police Function 
7. 12, 7. 13, 7. 14 . 

2-2.8. Relations with the courts and the bar. 

(a) It is unprofessional conduct for a prosecutor 
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intentionally to misrepresent matters of fact or law to the 

court. 

(b) In his official contacts with the judge or judges 

the prosecutor shall carefully strive to preserve the 

apparent and actual relationship which professional traditions 

and canons require between judges and advocates. 

(c) It is unprofessional conduct for the prosecutor to 

engage in unauthorized ex parte discussions with or 

submission of material to a judge relating to a particular 

case which is or may come before him, except that eviden-

tiary material may be submitted to the judge for his 

inspection in camera, upon notice to defense counsel, when 

such inspection is authorized by law. 

(d) In his contacts with other members of the bar, the 

prosecutor shall strive to avoid the appearance as well as the 

reality of any relationship which would tend to cast doubt 

on the independence and integrity of his office. 

Reference: Standard 2.8. 

Note: - See also DR 1-102. For a related standard, see 
The Defense Function 1.1. 

2-2.9. Prompt disposition of criminal charges. 

(a) A prosecutor shall not intentionally use procedural 

devices for delay for which there is no legitimate basis. 

(b) The prosecutor shall undertake to dispose of all 

criminal charges promptly. The prosecutor shall be punctual 

in attendance in court and in the submission of all motions, 
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briefs, and other papers. He shall emphasize to all witnesses 

the importance of punctuality in attendance in court. 

(c) It is unprofessional conduct intentionally to 

misrepresent facts or otherwise mislead the court in order to 

obtain a continuance. 

Reference: Standard 2.9. 

Note: For related standards, see Speedy Trial 1.3; The 
Defense Function 1.2. 

PART III. INVESTIGATION FOR P~OSECUTION DECISION 

2-3.1. Investigative function of prosecutor. 

(a) The prosecutor is the chief la".~ enforcement 

officer in his jurisdiction v and has an affirmative responsi-

bility to investigate suspected illegal activity when it is 

not adequately dealt with by other agencies. 

(b) It is unprofessional conduct for a prosecutor 

knowingly to use illegal means to obtain evidence or to 

employ or instruct or encourage others to use such means. 

(c) A prosecutor shall not discourage or obstruct 

communication between prospective witnesses and defense 

counsel. It is unprofessional conduct for the prosecutor to 

advise any person or cause any person to be advised to 

decline to give to the defense information which he has a 

right to give. 

(d) It is unprofessional conduct for a prosecutor to 
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secure the attendance of persons for interviews by use of 

any communication which has the appearance or color of a 

subpoena or similar jUdicial process unless he is authorized 

by law to do so. 

(e) It is unprofessional conduct for a prosecutor to 

promise not to prosecute for prospective criminal activity, 

except where such activity is part of an officially supervised 

investigative and enforcement program. 

(f) Whenever feasible, the prosecutor shai1 avoid 

interviewing a prospective witness except in fhe presence 

of a third person unless the prosecutor is prepared either to 

forego impeachment of the witness by the prosecutor's own 

testimony as to what the witness stated in the interview or 

to seek leave to withdraw from the case in order to present 

his impeaching testimony. 

Reference: Standard 3.1. 

Note: For related standards, see Discovery and Procedure 
Before Trial 2.1, 4.1; The Defense Function 4.1; 4.2. 

2-3.2. Relations with prospective witnesses. 

(a) It is unprofessional conduct to compensate a 

witness, other than an expert, for giving testimony, but it 

is not improper to reimburse an ordinary witness for the 

reasonable expenses of attendance upon court, including 

transportation and loss of income, provided there is no 

attempt to conceal the fact of reimbursement. 
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(b) In interviewing a prospective witness it is 

proper but not mandatory for the prosecutor or his investi-

gator to caution the witness concerning possible self-incrim-

ination and his possible need for counsel. 

Reference: Standard 3.2. 

Note: See also DR 7-109(C). For a related standard, 
see The Defense Function 4.3. 

2-3.3. Relations with expert witnesses. 

(a) A prosecutor who engages an expert for an opinion 

should respect the independence of the expert and shall not 

seek to dictate or influence the formation of the expert's 

opinion on the subject. To the extent necessary, the 

prosecutor shall explain to the expert his role in the trial 

as an impartial expert called to aid the fact-finders and 

the manner in which the examination of witnesses is 

conducted. 

(b) It is unprofessional conduct for a prosecutor to 

pay an excessive fee for the purpose of influencing the 

expert's testimony or to fix the amount of the fee contingent 

upon the testimony he will give or the result in the case. 

Reference: Standard 3.3. 

Note: See DR 7-109 (C) (3). For a related standard, see 
The Defense Function 4.4. 
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2-3.4. Decision to charge. 

(a) The decision to institute criminal proceedings is 

initially and primarily the responsibility of the prosecutor. 

(b) The prosecutor shall establish standards and 

procedures for evaluating complaints to determine whether 

criminal proceedings should be instituted. 

(c) No citizen shall complain directly to a judicial 

officer or the grand jur:y, unless the citizen complainant 

shall first present his complaint for prior approval to the 

prosecutor I and the prosecuto:c I s action or recommendation 

thereon shall be communicated to the jUdicial officer or 

grand jury. 

Reference: Standard 3.4. 

2-3.5. Relations with grand jury. 

(a) The prosecutor is legal adviser to the grand jury. 

He may appropriately explain the law and express his opinion 

on the legal significance of the evidence but he shall give 

due deference to its status as an independent legal body. 

(b) The prosecutor shall not make statements OJ:' 

arguments in an effort to influence grand jury action in a 

manner which would be impermissible at trial before a petit 

jut'Y. 

(c) The prosecutor's conununications and presentations 

to the grand jury shall be on the record. 
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Reference: Standard 3.3. 

2-3.6. Quality and scope of evidence before grand jury. 

(a) The prosecutor shall present to the grand jury 

only evidence which he believes would be admissible at 

trial. However, in appropriate cases the prosecutor may 

present witnesses to summarize admissible evidence available 
.' 

to him which he believes he will be able to present at trial. 

(b) The prosecutor shall disclose to the grand jury 

any evidence which he knows will tend to negate guilt. 

(c) The prosecutor shall recommend that the grand jury 

not indict if he believes the evidence presented does not 

warrant an indictment under governing law. 

(d) If the prosecutor believes that a witness is a 

potential defendant he shall not seek to compel his testimony 

before the grand jury without informing him that he may be 

charged anQ that he should seek independent legal advice 

concerning his rights. 

(e) The prosecutor shall not compel the appearance of 

a witness before the grand jury whose activities are the 

subject of the inquiry if the witness states in advance that 

if called he will exercise his constitutional privilege not 

to testify, unless the prosecutor intends to seek a grant of 

immunity according to law. 

Reference: Standard 3.6. 
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2-3.7. Quality and scope of evidence for informations. 

When authorized by law to charge by information the 

prosecutor's decisions shall be governed by the principles 

embodied in Rule 2-3.6. 

Reference: Standard 3.7. 

2-3.8. Discretion as to non-criminal disposition. 

(a) The prosecutor shall explore the availability of 

non-criminal disposition, including programs of rehabilitation, 

formal or informal, in deciding whether to press criminal 

charges; especially in the case of a first offender, the 

nature of the offense may warrant non-criminal disposition. 

(b) Prosecutors shall be familiar with the resources 

of social agencies which can assist in the evaluation of 

cases for diversion from the criminal process. 

Reference: Standard 3.8. 

2-3.9. Discretion in the charging decision. 

(a) It is unprofessional conduct for a prosecutor to 

institute or cause to be instituted criminal charges when 

he knows that the charges are not supported by probable 

cause. 

(b) The prosecutor is not obliged to present all 

charges which the evidence might support. The prosecutor 

may in some circumstances and for good cause consistent with 
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the public interest decline to prosecute, notwithstanding 

that evidence may exist which would support a conviction. 

Illustrative of the factors which the prosecutor may 

properly consider in exercising his discretion are: 

(i) the prosecutor's reasonable doubt that the 

accused is in fact guilty; 

(ii) the extent of the harm caused by the offense; 

(iii) the disproportion of the authorized punishment in 

relation to the particular offense or the offender; 

(iv) possible improper motives of a complainant; 

(v) reluctance of the victim to testify; 

(vi) coopera.tion of the accused in the apprehension or 

conviction of ethers; 

(vii) availability and likelihood of prosecution by 

another jurisdiction. 

(c) In making the decision to prosecute, the prosecutor 

shall give no weight to the personal or political advantages 

or disadvantages which might be involved or to a desire to 

enhance his record of convictions. 

(d) In cases which involve a serious threat to the 

community, the prosecutor shall not be deterred from 

prosecution by the fact that in his jurisdiction juries have 

tended to acquit persons accused of the particular kind of 

criminal act in question. 

(e) The prosecutor shall not bring or seek charges 

greater in number or degree than he can reasonably support 

with evidence at trial. 
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Reference: Standard 3.9. 

Note: For related standards, see Pleas of Guilty 
1.8 (a) (iii) and 1.8 (a) (v): also DR 7-103 (A) • 

2-3.10. Role in first appearances and preliminary hearing. 

(a) If the prosecutor is present at the first appearance 

of the accused before a jUdicial officer, he shall cooperate 

in obtaining counsel for the accused and in making arrangements 

for release under bond or other authorized pre-trial release. 

(b) The prosecutor shall not encourage an uncounselled 

accused to waive preliminary hearing. 

(c) The prosecutor shall not seek a continuance 

solely for the purpose of mooting the preliminary hearing by 

securing an indictment. 

(d) Except for good cause, the prosecutor shall not 

seek delay in the preliminary hearing after an arrest has 

been made if the accused is in custody. 

(e) The prosecutor shall be present at a preliminary 

hearing where such hearing is required by law. 

Reference: Standard 3.10. 

Note: For related standards, see Providing Defense 
Services l.l, 5.1; Pre-trial Release 1.1, 1.2, 4.1-5 and 5.3. 

2-3.11. Disclosure of evidence by the prosecutor. 

(a) It is unprofessional conduct for a prosecutor to 
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fail to make timely disclosure to the defense of the existence 

of evidence, known to him, supporting the innocence of the 

defendant. He shall disclose evidence which would tend to 

negate the guilt of the accused or mitigate the degree of 

the offense or reduce the punishment at the earliest 

feasible opportunity. 

(b) The prosecutor shall comply with discovery 

procedures under the applicable law. 

(c) It is unprofessional conduct for a prosecutor 

intentionally to avoid pursuit of evidence because he 

believes it will damage the prosecution1s case or aid the 

accused. 

Reference: Standard 3.11. 

Note: For related standards, see Discovery and Procedure 
Before Trial 1.4(b), 2.2(c) and 2.3; The Defense Function 
4.5; Sentencing Alternatives and Procedures 5.3. Also see 
DR 7-l03(B). 

PART IV. PLEA DISCUSSION 

2-4.1. Availability for plea discussions. 

(a) The prosecutor shall make known a general policy 

of willingness to consult with defense counsel concerning 

disposition of charges by plea. 

(b) It is unprofessional conduct for a prosecutor to 

engage in plea discussions directly with an accused who is 

represented by counsel, except with counsel1s approval. If 

the accused refuses to be represented by counsel, 

18 



the prosecutor may properly discuss disposition of the 

charges directly with the accused in such cases; the 

prosecutor should, if feasible, request that a lawyer be 

designated by the court or some appropriate central agency, 

such as a legal aid or defender office or bar association, 

to be present at such discussions. 

(c) It. is unprofessional conduct for a prosecutor 

knowingly to make false statements or representations in 

the course of plea discussions with defense counselor the 

a.ccused. 

Reference: Standard 4nl. 

Note: For related standards, see Pleas of Guilty 2.1, 
3.1{a}; Providing Defense Services 7.2 and 7.3; Discovery 
and Procedure Before Trial 1.3, 1.4; The Defense Function 
6.1, 6.2; The Function of the Trial Judge 4.1. See also 
DR 7-104 (A) (2) • 

2-4.2. Plea disposition when accused maintains innocence. 

A prosecutor may not properly participate in a dispo-

sition by plea of guilty if he is aware that the accused persists 

in denying guilt or the factual basis for the plea, without 

disclosure to the court. 

Reference: Standard 4.2. 

Note: For a related standard, see The Defense Function 5.3. 

2-4.3. Fulfillment of plea discussions. 

(a) It is unprofessional conduct for a prosecutor to 
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make any promise of commitment concerning the sentence <;,vhich 

will be imposed or concerning a suspension of sentence: he 

may properly advise the defense what position he will take 

concerning disposition. 

(b) A prosecutor shall not imply a greater power to 

influence the disposition of a case than he possesses. 

(c) If the prosecutor finds he is unable to fulfill an 

understanding previously agreed upon in plea discussions, he 

shall give notice promptly to the defendant and cooperate 

in securing leave of the court for the defendant to withdraw 

any plea and take other steps appropriate to restore the 

defendant to the position he was in before the understanding 

1.1aS reached or plea made. 

Reference: Standard 4.3. 

Note: For related standards, see Pleas of Guilty 1.5, 
2.1, 3.1i Discovery and Procedure Before Trial 1.3, 1.4; 
The Defense Function 6.1, 6.2; The Function of the Trial 
Judge 4.1. See also Santohello v. New York, 404 u.S. 257 
(1971). 

2-4.4. Record of reasons for nolle prosegui disposition. 

Whenever felony criminal charges are dismissed by way 

of nolle prosequi the prosecutor shall make a record of the 

reasons for the action. 

Reference: Standard 4.4. 

20 



PART V. THE TRIAL 

2-5.1. The calendar. 

The prosecutor shall file periodic reports, at such 

intervals as the court may prescrib~ by rule, setting forth the 

reasons for delay as to each case for which he has not requested 

trial within [time prescribed by statute or court rule] following 

charging. He shall also advise the court of facts relevant 

in determining the order of cases on the calendar. 

Reference: Standard 5.1. 

Note: For related standards, see Pretrial Release 5.9; 
Speedy Trial 1.21 The Function of the Trial Judge 3.2, 3.8. 

2.5.2. Courtroom decorum. 

(a) The prosecutor shall support the authority of the 

court and the dignity of the trial courtroom by strict 

adherence to the rules of decorum and by manifesting an 

attitude of professional respect toward the judge, opposing 

counsel, witnesses, defendants, jurors and others in the 

courtroom. 

(b) When court is in session the prosecutor shall 

address the court, not opposing counsel, on all matters 

relating to the case. 

(c) It is unprofessional conduct for a prosecutor to 

engage in behavior or tactics purposefully calculated to 

irritate or annoy the court or opposing counsel. 
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(d) A prosecutor shall comply promptly with all orders 

and directives of the court, but he has a duty to have the 

record. reflect adverse rulings or judicial conduct which he 

considers prejudicial. He has a right to make respectful requests 

for reconsideration of adverse rulings. 

(e) A prosecutor shall be punctual in all court appearances. 

Reference: Standard 5.2. 

Note: The Standard also requires that prosecutors take 
leadership, with cooperation of the courts and the bar, in 
developing a code of decorum and professional etiquette for 
courtroom conduct. For related standards, see The Defense 
Function 7.1; The Function of :the Trial Judge. 5.7. 

2-5.3. Selection of iurors. 

(a) The prosecutor shall prepare prior to trial for the 

selection of the jury and the exercise of challenges for cause 

and peremptory challenges. 

(b) Where it appears necessary to conduct a pre-trial 

investigation of the background of jurors the prosecutor 

shall restrict the investigation to methods which will not 

harass or unduly embarrass potential jurors or invade their 

privacy and, if possible, shall restrict the investigation 

to records and sources of information already in existence. 

(c) If the prosecutor is permitted personally to question 

jurors on voir dire, the opportunity to examine j u:rors shall 

be used solely to obtain information for the intelligent 

exercise of challenges. A prosecutor shall not intentionally 

use the voir dire to present factual matter which he knows will 
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not be admissible at trial or to argue his case to the jury. 

Reference: Standard 5.3. 

Note: For related standards, see Discovery and Procedure 
Before Trial 5.4; Fair Trial and Free Press 3.2, 3.4; The 
Defense Function 7.2; The Function of the Trial J'udge 5.1; 
Trial by Jury, Part II. 

2-5.4. Relations with jury. 

(a) It is unprofessional conduct for the prosecutor 

to communicate privately with persons summoned for jury duty 

or impaneled as jur(t.~s concerning the case prior to or during 

the trial. The prosecutor shall avoid the reality or appearance 

of any such imprope:)~ (..,(J.i.mnunica tions . 

(b) The prosecutor shall treat jurors with deference and 

respect, avoidipr.:r i.:he reality or appearance of currying favor 

by a show of undue solicitude for their comfort or convenience. 

(c) After verdict, the prosecutor shall not make comments 

to or ask questions of a juror for the purpose of harassing or 

embarrassing the juror in any way which will tend to influence 

judgment in future jury service. 

Reference: Standard 5.4. 

Note: For a related standard, see The Defen.:;c Function 
7.3. See also DR 7-108. 

2-5.5. Opening sta.tement. 

In his opening statement the prosecutor shall confine his 

remarks to evidence he intends to offer which he believes in 

good faith will be available and admissible and a brief state-
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ment of the issues in the case. It is unprofessional conduct 

to allude to any evidence unless there is a good faith and 

reasonable basis for believing that such evidence will be 

tendered and admitted in evidence. 

Reference: Standard 5.5. 

Note: For a related standard 6 see The Defense Function 7.4. 

2-5.6. Presentation of evidence. 

(a) It is unprofessional conduct for a prosecutor 

knowingly to offer false evidence, whether by documents, 

tangible evidence, or the testimony of witnesses, or to fail 

to seek withdrawal thereof upon discovery of its falsity. 

(b) It is unprofessional conduct for a prosecutor 

knowingly and for the purpose of bringing inadmissible matter 

to the attention of the judge or jury to offer inadmissible 

evidence, ask legally objectionable questions, or make other 

impermissible comments or arguments in the presence of the 

judge or jury. 

(c) It is unprofessional conduct for a prosecutor to 

permit any tangible evidence to be displayed in the view of 

the judge or jury which would tend to prejudice fair consideration 

by the judge or jury until such time as a good faith tender of 

such evidence is made. 

(d) It is unprofessional conduct to tender tangible 

evidence in the view of the judge or jury if it would tend 

to prejudice fair consideration by the judge or jury unless 
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there is a reasonable basis for its admission in evidence. When 

there is any doubt about the admissibility of such evidence it 

shall be by an offer of proof and a ruling obtained. 

Reference: Standard 5.6. 

Note: Fer a related standard, see The Defense Function 
7.3. See also DR 7-106(C). 

2-5.7. Examination of witnesses. 

(a) The interrogation of all witnesses shall be conducted 

fairly, objectively and with due regard for the dignity and 

legitimate privacy of the witness, and without seeking to 

intimidate or humiliate the ,dtness unnecessarily. Cross-

exami.nation shall be conducted without violating rules of decorum. 

(b) The prosecutor's belief that the witness is telling 

the truth does not necessarily preclude appropriate cross-

examination, but may affect the method and scope of cross-

examination. He shall not misuse the power of cross-examination 

or impeachment to discredit or undermine a witness if he knows 

the witness is testifying truthfully. 

(0) A prosecutor shall not call a witness who he knows 

will claim a valid privilege not to tes'tify, :f;gr the purpose 

of impressing upon the jury the fact of the claim of privilege. 

When so declared by the Code of ~r.ofessional Responsibility, 

such conduct will constitute unprofessional conduct. 

(d) It is unprofessional conduct to ~sk a question which 

implies the existence of a factual predicate which the examiner 

knows he cannot support by evidence. 

25 



Reference: Standard 5.7~ 

Note: For related standards, see The Defense Function 
7.6: The Function of the Trial Judge 5.4, 5.5: see also 
DR 7-102 (A) (8) and 7-106 (c) (7) . 

2-5.8. Argurnen"t to the jury. 

(a) The prosecutor may argue all reasonable inferences 

from evidence in the record. It is unprofessional conduct 

for the prosecutor intentionally to misstate the evidence or 

mislead the jury as to the inferences it may draw. 

(b) It is unprofessional conduct for the prosecutor to 

express his personal belief or opinion as to the truth or 

falsity of any testimony or evidence of the guilt of the defendant. 

(c) The prosecutor shall not use arguments calculated 

to inflame the passions or prejudices of the jury. 

(d) The prosecutor shall refrain from argument which 

would divert the jury from its duty to decide the case on the 

evidence, by injecting issues broader than the guilt or innocence 

of the accused under the controlling law, or by making 

predictions of the consequences of the jury's verdict. 

Reference: Standard 5.8. 

Note: For related standards, see The Defense Function 7.8; 
The Function of the Trial Judge 5.10. 

2-5.9. Facts outside the record. 

It is unprofessional conduct for the prosecutor 

intentionally to refer to or: argue on the basis of facts ou·tside 
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the record whether at trial or on appeal, unless such facts 

are matters of common public knowledge based on ordinary human 

experience or matters of which the court may take jUdicial note. 

Reference: Standard 5.9. 

Note: For related standards, see The Defense Function 
7.9, 8.4i The Function of the Trial Judge 5.10. 

2-5.10. Comments by prosecu·tor after verdict. 

The prosecutor shall not make public comments critical of 

~ verdict, whether rendered by judge Qr jury. 

Reference: Standard 5.10. 

PART 'IV. SENTENCING 

2-6.1. Role in sentencing. 

(a) The prosecutor shall not make the severity of sentences 

the index of his effectiveness. To the extent that he becomes 

involved in the sentencing process, he shall seek to assure 

that a fair and informed judgment is made on the sentence and 

to avoid unfair sentence disparities. 

(b) Where sentence is fixed by judge without jury parti-

cipation, the prosecutor ordinarily shall not make any specific 

recommendation as to the appropriate sentence, unless his 

recommendation is requested by the court or he has agreed to 

make a recommendation as the result of plea discussions. 
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(c) Where sentence is fixed by the jury, the prosecutor 

shall present evidence on the issue within the limits 

permitted in the jurisdiction, but he shall avoid introducing 

evidence bearing on sentence which will prejudice the jury's 

determination of the issue of guilt. 

Reference: Standard 6.1. 

Note: ABA Standards, Sentencing Alternatives and 
Procedures 1.1 recommends that the sentencing power be 
vested in the judge rather than the jury. For related 
standards, see Sentencing Alternatives and Procedures 5.3; 
Trial by Jury 4.4. 

2-6.2. Information relevant to sentendns. 

(a) The prosecutor shall assist the court in basing 

its sentence on complete and accurate information for use 

in the presentence report. He shall disclose to the court 

any information in his files relevant to the sentence. If 

incompleteness or inaccurateness in the presentence report 

comes to his attention~ he shall take steps to present the 

complete and correct information to the court and to the 

defense counsel. 

(b) The prosecutor shall disclose to the defense and 

to the court at or prior to the sentencing proceeding all 

information in his files which is relevant to the sentencing 

issue. 

Reference: Standard 6.2. 

Note: For fUrther considerat~on of the role of the 
prosecutor in the ~entencing proce~s, see ABA Standards, 
Sentencing Alter"'t~t;.ives and Proceaures 5.3 (b), (c) and (d); 
also The Defense ~~~cti6n 8.1. 
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Title 3 

THE DEFENSE FUNCTION 

PRELIMINARY COMMENT 

The ABA Standards Relating to the Defense Function (1971) 

like their counterparts in The Prosecution Function, are standards 

of professional conduct and responsibility rather than guidelines 

for procedure in criminal cases. Hence their usefulness as bases 

for court rules or legislative enactments may be limited. The 

drafts in this Title attempt to express the content of the standards 

in rule torm in order to facilitate their utilization to the extent 

that state drafting agencies deem proper! 

Part I. GENERAL STANDARDS 

3-1.1 The role of defense counsel. 

(a) I't is the duty of the lawyer for the accused to serve the 

accused as counselor and advocate, with courage, devotion, to the 

utmost of his learning and ability, and according to law. 

(b) The defense lawyer is subject to the standards of 

conduct stated in statutes, rules, decisions of courts, and 

codes, canons or other standards of professional conduct. 

He has no duty to execute any directive of the accused which 

*NOTE: The Conference of Califomia Judges Criminal Justice Standards Review Corrmittee 
has drafted HModel Rules of Court Based Upon the ABA Standards for Criminal Justice, 
the Prosecution and Defense Functions, II with text derived from Pattem Rules of Court 
and Code Provisions. Formal adoption is expected in mid-1976. 

Also, the Suprerre Judicial court for the Comronweal th of Massacnusetts is expected to 
rule favorably in mid-1976 on a joint petition by the :8(lston and !v1assachusetts Bar 
Associations; to add to General Rule 3:22 certain additional disciplinary rules 
involving standards relative to the prosecution and defense functions. 
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does not comport with law or such standards; he is the 

professional representative of the accused and not his 

alter ego. 

(c) It is unprofessional ~onduct for a defense lawyer 

intentionally to misrepresent matters of fact of law to the 

court. 

(d) It is the duty of every lawyer to know the standards 

of professional conduct as defined in codes and canons of the 

legal profession and in these rules, to the end that his 

performance will at all times be guided by appropriate 

standards. The functions and duties of defense counsel are 

governed by such standards whether he is assigned or 

privately retained. 

(e) In these rules the term "unprofessional conduct" 

denotes conduct which is or should be made subject to 

disciplinary sanctions. Where a rule uses other terms, it 

is intended as a guide to honorable professional conduct and 

performance. These rules are not intended to provide 

criteria for the jUdicial evaluation of the effectiveness of 

counsel to determine the validity of convictions; they may 

or may not be relevant in such judicial evaluation depending 

upon all the circumstances. 

Reference: ABA Standards, The Defense Function, (1971) 
(hereafter cited in this Title as Standard) 1.1. 

Note: For related standards, see Providing Defense 
Services 1.4; The Prosecution Function 1.1, 2.8. See also 
ABA Code of Profes~~l Responsibility, 1969, Disciplinary 
Rules (hereafter cited as DR) 1-102. 
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3-1.2. Delays~ Punctuality. 

(a) Defense counsel shall avoid unnecessary delay in 

the disposition of cases. He shall be punctual in attendance 

upon court and in the submission of motions, briefs and 

other papers. He shall emphasize to h.is client and all 

witnesses the importance of punctuality in attendance in 

court. 

(b) It is unprofessional conduct for defense counsel 

intentionally to misrepresent facts or otherwise mislead the 

court in order to obtain a continuance. 

(c) Defense counsel shall not intentionally use procedural 

devices for delay for which there is no legitimate basis. 

(d) A lawyer shall not accept more employment than he 

can discharge within the spirit of the consitutional mandate 

for speedy trial and the limits of his capacity to give each 

client effective representation. It is unprofessional 

conduct to accept employment for the purpose of delaying 

trial. 

Reference: Standard 1.2. 

Note: For related standards, see Speedy Trial 1.3; 
The Prosecution Function 2.9. 

3-1.3. Public statements 

(a) The lawyer representing an accused shall avoid 

personal publicity connected with the case before trial, 

during trial and thereafter. 

31 



(b) The lawyer shall avoid pUblic statements which 

impinge on the right of the accused to have a fair trial. 

When so provided by the Code of Professional Responsibility, 

violation of this rule shall constitute unprofessional 

conduct. 

Reference: Standard 1.3. 

Note: The Standard requires that defense counsel 
observe ABA Standards, Fair Trial and Free Press, Approved 
Draft, 1968. For a related standard, see The Prosecution 
Function 1.3. 

3-1.4. Advisory council on professional conduct. 

(a) There is hereby created an advisory council on 

professional conduct, which shall consist of [twelve members, 

six of whom shall be appointed by the Chief Justice of the 

State Supreme Court and six of whom shall be elected by the 

executive committee of the state bar association]. The 

c~~ncil shall provide prompt and confidential guidance to 

lawyers seeking assistance in the application of standards 

of professional conduct in criminal cases. 

(b) Communications between a lawyer and the advisory 

council on professional conduct shall have the same privilege 

for protection of the client's confidences as exist between 

lawyer and client. No council member shall reveal any 

disclosure of the client except (i) if the client challenges 

the effectiveness of the lawyer's conduct of the case and 

the lawyer relies on the guidance received from the council; 

and (ii) if the lawyer's conduct is called into question in 

an authoritative disciplinary inquiry or proceeding. 
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Reference: Standard 1.4. 

Note: The Standard does not prescribe the structure or 
membership of the Advisory Council. The bracketed material 
is a suggestion of the draftsman. The details of organization 
are to be determined within the jurisdiction. 

3-1.5. Trial lawyer's duty to administration of criminal 

justice. 

(a) All qualified trial lawyers shall stand ready to 

undertake the defense of an accused regardless of pUblic 

hostility toward the accused or personal distaste for the 

offense charged or the person of the defendant. 

(b) Qualified trial lawyers shall not assert or announce 

a general unwillingness to appear to criminal cases; law firms 

shall encourage partners and associates to appear in criminal 

cases. 

Reference: Standard 1.5. 

3-1.6. Client interests paramount. 

Whether privately engaged, judicially appointed or 

serving as part of a legal aid system, the duties of a 

lawyer to his client are to represent his legitimate interests, 

and considerations of personal and professional advantage 

should not influence his advice or performance. 

Reference: Standard 1.6. 

Note: For a related standard, see Providing Defense 
Services 1. 4. --,. 
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PART II. ACCESS TO COUNSEL 

3-2.1. Communication. 

Every accused person shall have the right to prompt 

and effective communication with counsel. Reasonable access 

to a telephone or other communication facilities shall be 

provided for that purpose to persons in custody_ 

Reference: Standard 2.1. 

Note: For related standards, see Providing Defense 
Services 5.1, 7.1. 

3-2.2. Referral service for criminal cases. 

Lists of lawyers who are willing and qualified to 

undertake the defense of criminal cases, together with 

essential information as to how to contact such lawyers, 

shall be posted in jails and police stations in such places 

as are likely to come to the attention of accused persons. 

Reference: Standard 2.2. 

Note: See also Providing Defense Services 5.1, 
Commentary at 46. 

3-2.3. Prohibited referrals. 

(a) No law enforcement officer, bondsman, court 

employee or other such person subject to these rules shall refer 

an accused person to any particular lawyer, and, if asked to 

34 



suggest the name of an attorney, such officer or employee 

shall direct the accused person to the lawyer referral 

service or the local bar association. 

(b) It is unprofessional conduct for a la~~er to 

accept referrals by agreement or as a regular practice from 

law enforcement officers, bondsmen or court personnel. 

Reference: Standard 2.3. 

Note: See also DR 2-l03(B), 5-l07(B). 

3-2.4. Recommendation of professi9nal employment. 

A lawyer shall comply with the requirements of the Code 

of Professional Responsibility regarding recommendation of 

professional employment. 

Reference: Standard 2.4. 

Note: See DR 2-103. 

PART III. LAWYER-CLIENT RELATIONSHIP 

3-3.1. Establishment of relationship. 

(a) Defense counsel shall seek to establish a 

relationship of trast and confidence with the accused. The 

lawyer shall explain the necessity of full disclosure of all 

facts known to the client for an effective defense, and he 

shall explain the obligation of confidentiality which makes 

privileged the accused's disclosures relating to the case. 
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(b) As the conduct of the defense of a criminal case 

requires trained professional skill and judgment, the 

technical and professional decisions must rest with the 

lawyer without impinging on the right of the accused to 

make the ultimate decisions on certain specified matters, 

delineated in Rule 3-5.2. 

(c) To insure the privacy essential for confidential 

communication between lawyer and client, adequate facilities 

shall be available for private discussions between counsel 

and accused in jails, prisons, court houses and other 

places where accused persons must confer with counsel. 

(d) Personnel of jails, prisons and custodial 

institutions shall not examine or otherwise interfere with 

any communication or correspondence between a client and his 

lawyer relating to legal action arising out of charges or 

incarceration. 

Reference: standard 3.1. 

3-3.2. Interviewing the client. 

(a) As soon as practicable the lawyer shall seek to 

determine all relevant facts known to the accused. In so 

doing, the lawyer shall probe for all legally relevant 

information without seeking to influence the direction of 

the client's responses. 

(b) It is unprofessional conduct for the lawyer to 

instruct the client or to intimate to him in any way that he 
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should not be candid in revealing facts so as to afford the 

lawyer free rein to take action which would be precluded by 

the lawyer's knowing of such facts. 

Reference: Standard 3.2. 

3-3.3. Fees. 

(a) In determining the amount of the fee in a criminal 

case it is proper to consider the time and effort required, 

the responsibility assumed by counsel, the novelty and 

difficulty of the questions involved, the skill requisite to 

proper representation, the likelihood that other employment 

will be precluded, the fee customarily charged in the locality 

for similar services, the gravity of the charge, the experience, 

reputation and ability of the lawyer and the capacity of the 

client to pay the fee. 

(b) It is unprofessional conduct for a lawyer to imply 

that compensation of the lawyer is for anything other than 

professional services rendered by him or by others for him. 

(c) It is unprofessional conduct for a lawyer to enter 

into an agreement for, charge or collect an illegal or 

clearly excessive fee. 

(d) It is unprofessional conduct for a lawyer to 

divide his fee with a non-lawyerr. except as permitted by the 

Code of Professional Responsibility. He may share a fee with 

another lawyer only on the basis of their respective 

services and responsibility in the case, in accordance with 
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the Code of Professional Responsibility. 

(e) It is unprofessional conduct for a lawyer to enter 

into an arrangement for, charge, or collect a contingent 

fee for representing a defendant in a criminal case. 

Reference: Standard 3.3. 

Note: See DR 2-106 (A) and (C), 2-107, 3-102 (A) . 

3-3.4. Obtaining publication rights from the accused. 

It is unprofessional conduct for a lawyer, prior to 

conclusion of all aspects of the matter giving rise to his 

employment, to enter into any agreement or understanding 

with a client or a prospective client by which he acquires an 

interest in pUblication rights with respect to the subject 

matter of his employment or proposed employment. 

Reference: Standard 3.4. 

Note: See also DR 5-104 (B) • 

3-3.5. Conflict of interest. 

(a) At the earliest feasible opportunity defense 

counsel shall disclose to the defendant any interest in or 

connection with the case or any other matter that might be 

relevant to the defendant's selection of a lawyer to represent 

him. 

(b) Except for preliminary matters such as initial 

hearings or applications for bail, a lawyer, or lawyers who 

are associated in practice, shall not undertake to defend 
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more than one defendant in the same criminal case if the duty 

to one of the defendants may conflict with the duty to 

another. A lawyer shall decline to act for more than one 

of several co-defendants except in unusual situations when, 

after careful investigation, it is clear that no conflict is 

likely to develop and when the several defendants give an 

informed consent to such multiple representation. When so 

provided in the Code of Professional Responsibility, 

accepting or continuing employment by more than one 

defendant in the same criminal case will constitute unpro-

fessional conduct. 

(c) In accepting payment of fees by one person for 

the defense of another, a lawyer shall be careful to 

determine that he will not be confronted with a conflict 

of loyalty since his entire loyalty is due the accused. It 

is unprofessional conduct for the lawyer to accept such 

compensation except with the consent of the accused after 

full disclosure. It is unprofessional conduct for a lawyer 

to permit a person who recommends, employs, or pays him to 

render legal services for another to direct or regulate his 

professional judgment in rendering such legal services. 

(d) It is unprofessional conduct for a lawyer to 

defend a criminal case in which the lawyer's partner or 

other professional associate is or has been the prosecutor. 

Reference: Standard 3.5. 

Note: For related standards, see Providing Defense 
Services 2.1; The Function of the Trial Judge 3.4; The 
Prosecution Function 1.2. See also DR 5-105, 5-107 (A) and 
(B), 6-106. 
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3-3.6. Prompt action to protect the accused. 

(a) The lawyer shall inform the accused of his rights 

forthwith and take all necessary action to protect such 

rights. He shall consider all procedural steps which in 

good faith may be taken, including, but not limited to, 

seeking pre-trial release of the accused, obtaining psychi­

atric examination of the accused when a need appears, moving 

for a change of venue or continuance, moving to suppress 

illegally obtained evidence, moving for severance from 

jointly charged defendants, or seeking dismissal of the 

charges. 

(b) A lawyer shall not act as surety on a bail bond 

either for the accused or others. 

Reference: Standard 3.6. 

Note: For related standards, see Pre-trial Release 1.1, 
5.4. 

3-3.7. Advice and service on anticipated unlawful conduct. 

(a) It is a lawyer's duty to advise his client to 

comply with the law but he may advise concerning the meaning, 

scope and validity of a law. 

(b) It is unprofessional conduct for a lawyer to 

counsel his client in or knowingly assist his client to 

engage in conduct which the lawyer knows to be illegal or 

fraudulent. 

(c) It is unprofessional conduct for a lawyer to agree 

in advance of the commission of a crime that he will serve 
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as counsel for the def~ndant, except as part of a bona fide 

effort to determine the validity, scope. meaning or 

application of the law I or ~.jhere the defense is incident to 

a general retainer for legal services to a person or 

enterprise engaged in legitimate activity. 

(d) Except as provided in Rule 3-7.7, a lawyer may 

reveal the expressed intention of his client to commit a 

crime and information necessary to prevent the crime; and 

he must do so if the contemplated crime is one which would 

seriously endanger the life or safety of any person or 

corrupt the processes of the courts and the lawyer believes 

such action on his part is necessary to prevent it. 

Reference: Standard 3.7. 

Note: See DR 1-102, 2-110(C) (1) (b), 4-101(C) (3), 7-102. 

3-3.8. Duty to keep client informed. 

A lawyer shall keep his client informed of the 

developments in the case and the progress of preparing the 

defense. 

Reference: Standard 3.8. 

3-3 0 9. Ob~.igations to client and duty to court. 

Once a lawyer has undertaken the representation of an 

accused his duties and obligations are the same whether he 

is privately retained, appointed by the court, or serving in 
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a legal aid or defender system. 

Reference: Standard 3.9. 

Note: For a related standard, see Providing Defense 
Services 1.4. 

PART IV. INVESTIGATION AND PREPARATION 

3-4.1. Duty to investigate. 

It is the duty of the lawyer to conduct a prompt 

investigation of the circumstances of the case and explore 

all avenues leading to facts relevant to guilt and degree 

of guilt or penalty. The investigation shall include 

efforts to secure information in the possession of the 

prosecution and law enforcement authorities. The duty to 

investigate exists regardless of the accused's admissions or 

statements to the lawyer of facts constituting guilt or his 

stated desire to plead guilty. 

Reference: Standard 4.1. 

Note: For a related standard, see The Prosecution 
Function 3.1. 

3-4.2. Illegal investigation. 

It is unprofessional conduct for a lawyer knowingly to 

use illegal means to obtain evidence or information or to 

employ, instruct or encourage others to do so. 

Reference: Standard 4.2. 
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Note: For a related standard, see The Prosecution 
Function 3.1. 

3-4.3. Relations with prospective witnesses. 

(a) It is unprofessional conduct to compensate a 

witness, other than an expert, for giving testimony, but it 

is not improper to reimburse a witness for the reasonable 

expenses of attendance upon court, including transportation 

and loss of income, pr,ovided there is no attempt to conceal 

the fact of reimbursement. 

(b) In interviewing a prospective witness it is "roper 

but not mandatory for the lawyer or his investigator to 

caution the witness concerning possible self-incrimination and 

his need for counsel. 

(c) A lawyer shall not discourage or obstruct communi-

cation between prospective witnesses and the prosecutor. It 

is unprofessional conduct to advise any pen!,on, other than 

a client, or cause such person to be advised to decline to 

give information to the prosecutor or counsel for co-de fen-

dants. information which he has a right to give. 

(d) Unless the lawyer for the accused is prepared to 

forego either impeachment of a witness by the lawyer's own 

testimony as to what the witness stated in an interview or to 

seek leave to withdraw from the case in order to present his 

impeaching testimony, the lawyer should avoid interviewing a 

prospective witness except in the presence of a third person. 

Reference: Standard 4.3. 
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Note: For related standards, see Discovery and 
Procedure Before Trial 3.3, 4.1J The Prosecution Function 
3.1, 3.2. See also DR 7-l09(C), 5-102. 

3-4.4. Relations . .J:!.~L·~!! expert witnesses. 

(a) A lawyer who engages an expert for an opinion shall 

respect the independence of the expert and shall not seek to 

dictate or influence the formation of the expert's opinion 

on the subject. The lawyer shall inform the expert of his 

role in the trial as an impartial witness called to aid the 

factfinders and of the manner in which the examination of 

witnesses is conducted. 

(b) It is unprofessional conduct for a lawyer to pay 

an excessive fee for the purpose of influencing the expert's 

testimony or to fix the amount of the fee contingent upon 

the testimony he will give or the result in the case. 

Reference: Standard 4.4. 

Note: For a related standard see The Prosecution 
Function 3.3. See also DR 7-109. 

3-4.5. compliance with discovery procedure. 

The lawyer shall comply with the discovery procedures 

provided by law. 

Reference: Standard 4.5. 

Note: For related standards, see Discovery and Procedure 
Before Trial 1.4, Parts III, IVJ The Prosecution Function 3.11. 
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PART V. CONTROL AND DIRECTION OF LITIGATION 

3-5.1. Advising the defendant. 

(a) After informing himself on the facts and the law, 

the lawyer shall advise the accused with complete candor 

concerning all aspects of the case, including his frank 

estimate of the probable outcome. 

(b) It is unprofessional conduct for a lawyer 

intentionally to understate or overstate the risks, hazards 

or prospects of the case to exert undue influence on the 

accused's decision as to his plea. 

(c) The lawyer shall caution his client to avoid 

communication about the case with witnesses, except with the 

approval of the lawyer, to avoid any contact with jurors or 

prospective jurors, and to avoid either the reality or the 

appearance of any other improper activity. 

Reference: Standard 5.1. 

Note: For related standards, see Pleas of Guilty 1.3, 
3.2. 

3-5.2. Control and direction of the case. 

(a) The accused person shall make the following 

decisions after full consultation with counsel: (i) what 

plea to enter; (ii) whether to waive jury trial; (iii) 

whether to testify in his own behalf. 
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(b) Decisions as to what witnesses to call, whether 

and how to conduct cross-examination, what jurors to accept 

or strike, what trial motions should be made, and all other 

strategic and tactical decisions shall be made by the 

lawyer after consultation with his client. 

(c) If a disagreement on significant matters of tactics 

or strategy arises between the lawyer and his client, the 

lawyer shall make a record of the circumstances, his advice 

and reasons, and the conclusion reached. The record shall 

be made in a manner which protects the confidentiality of 

the lawyer-client relation. 

Reference: Standard 5.2. 

Note: For related standards, see Pleas of Guilty 1.3, 
3.1, 3.2; Function of the Trial Judge 4.3; Trial by Jury 
1.2, 1.3. 

3-5.3. Guilty plea when accused denies guilt. 

If the accused discloses to the lawyer facts which 

negate guilt and the lawyer's investigation does not reveal 

a conflict with the facts disclosed but the accused persists 

in entering a plea of guilty, the lawyer may not properly 

participate in presenting a guilty plea, without disclosure 

to the court. 

Reference: Standard 5.3. 

Note: For a related standard, see The Prosecution 
Function 4.2. 
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PART VI. DISPOSITION WITHOUT TRIAL 

3-6.1. Duty to explore disposition without trial. 

(a) Whenever the nature and circumstances of the case 

permit, the lawyer for the accused shall explore the 

possibility of an early diversion of the case from the 

criminal process through the use of other community agencies. 

(b) When the lawyer concludes, on the basis of full 

investigation and study, that under controlling law and the 

evidence a conviction is probable, he shall so advise the 

accused and seek his consent to engage in plea discussions 

with the prosecutor, if such appears desirable. 

(c) Ordinarily the lawyer shall secure his client's 

consent before engaging in plea discussions with the 

prosecutor. 

Reference: Standard 6.1. 

Note: For related standards, see Discovery and 
Procedure Before Trial 1.3, 104; Pleas of Guilty 3.1; The 
Function of the Trial Judge 4.1; The Prosecution Function 4.1. 

3-6.2. Conduct of discussions. 

(a) In conducting discussions with the prosecutor the 

lawyer shall keep the accused advised of developm1omts at all 

times and all proposals made by the prosecutor shall be 

communicated promptly to the accused. 

(b) It is unprofessional conduct for a lawyer knowingly 

to make false statements concerning the evidence in the 
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course of plea discussions with the prosecutor. 

(c) It is unprofessional conduct for a lawyer to seek 

or accept concessions favorable to one client by any 

agreement which is detrimental to the legitimate interests 

of any other client. 

Reference: Standard 6.2. 

Note: For related standards, see Discovery and 
Procedure Before Trial 1.3, 1.4; Pleas of Guilty 3.1; The 
Function of the Trial Judge 4.1; The Prosecution FunctIOn 
4.1, 4.3~ See also DR 5-106. 

PART VII. TRIAL 

3-7.1. Courtroom decorum. 

(a) The lawyer is an officer of the court. He shall 

support the authority of the cou~:t and the dignity of the 

trial courtroom by strict adherence to the rules of 

decorum and by manifesting an attitude of professional 

respect toward the judge, opposing counsel, witnesses and 

jurors. 

(b) When court is in session defense counsel shall 

address the court and should not address the prosecutor 

directly on any matter relating to the case. 

(c) It is unprofessional conduct for a lawyer to 

engage in behavior or tactics purposefully calculated to 

irritate or annoy the court or the prosecutor. 

(d) The lawyer shall comply promptly with all orders 

and directives of the court, but he has a duty to have the 
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record reflect adverse rulings or jUdicial conduct which 

he considers prejudicial to his client's legitimate interests. 

He has a right to make respectful requests for reconsideration 

of adverse ruling. 

Reference: Standard 7.1. 

Note: The Standard enjoins all lawyers to cooperate with 
the courts and the organized bar in developing codes of 
decorum and professional etiquette. For related standards, 
see The Function of the Trial Judge 5.7; The Prosecution 
Function 5.3; Trial by Jury, Part III. See also DR 7-106 (C) 
(2) (6). 

3-7.2. Selection of jurors. 

(a) The lawyer shall prepare himself prior to trial to 

discharge effectively his function in the selection of the 

jury, including the raising of any appropriate issues 

concerning the method by which the jury panel was selected 

and the exercise of both challenges for cause and peremptory 

challenges. 

(b) In those cases where it appears necessary to 

conduct a pre-trial investigation of the background of 

jurors the lawyer shall restrict himself to investigatory 

methods which will not harass or unnecessarily embarrass 

potential jurors or invade their privacy and whenever possible, 

he shall restrict his investigation to records and sources of 

information already in existence. 

(e) If counsel personally questions jurors on voir 

dire, the examinations of jurors shall be used solely to 
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obtain information for the intelligent exercise of challenges. 

A lawyer shall not purposely use the voir dire to present 

factual matter which he knows will not be admissible at 

trial or to argue his case to the jury. 

Reference: Standard 7.2. 

Note: For related standards, see Discovery and Procedure 
Before Trial 5.4; Fair Trial and Free Press 3.2, 3.4; The 
Function of the Trial Judge 5.1; The Prosecution FunctIOn 5.3; 
Trial by Jury, Part II. 

3-7.3. Relations with jury. 

(a) It is unprofessional conduct for the lawyer to 

communicate privately with persons summoned for jury duty 

or impaneled as jurors concerning the case prior to or 

during the trial. The lawyer shall avoid the reality or 

appearance of any such improper communications. 

(b) The lawyer shall treat jurors with deference and 

respect, avoiding the reality or appearance of currying 

favor by a show of undue solicitude for their comfort or 

convenience. 

(c) After verdict, the lawyer shall not make comments 

concerning an adverse verdict or ask questions of a juror 

for the purpose of harassing or embarrassing the jury in 

any way which will tend to influence judgment in future 

jury service. If the lawyer has reasonable ground to 

believe that the verdict may be subject to legal challenge, 

he may properly, if no statute or rule prohibits such course, 
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communicate with jurors for that limited purpose, upon 

notice to opposing counsel and the court. 

Reference: Standard 7.3. 

Note: For related standards, see The Prosecution 
Function 5.4; Trial by Jury 5.7. See also DR 7-108(B). 

3-7.4. Opening statement. 

In his opening statement a lal.vyer shall confine his 

remar.ks to a brief statement of the issues in the case and 

evidence he intends to offer which he believes in good 

faith will be available and. admissible. It is unprofessional 

conduct to allude to any evidence unless there is a good 

faith and reasonable basis for believing such evidence 

will be tendered and admitted in evidence. 

Reference: Standard 7.4. 

Note: For a related standard, see The Prosecution 
Function 5.5. See also DR 7-106 (C) (1). 

3-7.5. Presentation of evidence. 

(a) It is unprofessional conduct for a lawyer knowingly 

to offer false evidence, whether by documents, tangible 

evidence, or the testimony of witnesses, or fail to seek 

withdrawal thereof upon discovery of its falsity. 

(b) It is unprofessional conduct for a lawyer knowingly 

and for the purpose of bringing inadmissible matter to the 

attention of the judge or jury to offer inadmissible evidence, 
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ask legally objectionable questions, or make other impermissible 

comments or arguments in the presence of the judge or jury. 

(c) It is unprofessional conduct to permit any 

tangible evidence to be displayed in the view of the judge 

or jury which would tend to prejudice fair consideration of 

the case by the judge or jury until such time as a good 

faith tender of such evidence is made. 

(d) It is unprofessional conduct to tender tangible 

evidence in ,the presence of the judge or jury if it would 

tend to prejudice fair consideration of the case unless there 

is a reasonable basis for its admission in evidence. When 

there is any doubt about the admissibility of such evidence 

it should be tendered by an offer of proof and a ruling 

obtained. 

Reference: Standard, 7.5. 

Note: For a related standard, see The Prosecution 
Function 5.6. See also DR 7-102(A) (4). 

3-7.6. Examination of witnesses. 

(a) The interrogation of all witnesses shall be 

conducted fairly, objectively and with due regard for the 

dignity and legitimate privacy of the witness, and without 

seeking to intimidate or humiliate the witness unnecessarily. 

(b) A lawyer's belief that the witness is telling the 

truth does not preclude appropriate cross-examination or 

impeachment by employing it to discredit or undermine a 

witness if he knows the witness is testifying truthfully. 
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(c) A lawyer shall not call a witness who he knows 

will claim a valid privilege not to testify, for the purpose 

of impressing upon the jury the fact of the claim of 

privilege. 

(d) It is unprofessional conduct to ask a question 

which implies the existence of a factual predicate which the 

examiner cannot support by evidence. 

Reference: Standard 7.6. 

Note: For related standards, see The Function of the 
Trial Judge 5.4, 5.5; The Prosecution Function 5.7. See 
also DR 7-106. 

3-7.7. Testimony by the defendant. 

(a) If the defendant has admitted to his lawyer facts 

which establish guilt and the lawyer's independent investi-

gation es·tablishes that the admissions are true but the 

defendant insists on his right to trial, the lawyer shall 

advise his client against taking the witness stand to 

testify falsely. 

(b) If, before trial, the defendant insists that he 

will take the stand to testify falsely, the lawyer shall 

withdraw from the case, if that is feasible, seeking leave 

of the court if necessary. 

(c) If withdrawal from the case is not feasible or is 

not permitted by the court, or if the situation arises during 

the trial and the defendant insists upon testifying falsely 

in his own behalf, it is unprofessional conduct for the 
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lawyer to lend his aid to the perjury or use the perjured 

testimony. Before the defendant takes the stand in these 

circumstances, the lawyer should make a record of the fact 

that the defendant is taking the stand against the advice 

of counsel in an appropriate manner without revealing the 

fact to the court. The lawyer must confine his examination 

to identifying the witness as the defendant and permitting 

him to make his statement to the trier or the triers of the 

facts: the lawyer may not engage in direct examination of 

the defendant as a witness in the conventional manner and 

may not later argue the defendant's known false version of 

facts to the jury as worthy of belief and he may not recite 

or rely upon the false testimony in his closing argument. 

Reference: Standard 7.7. 

Note: For a related standard, see Providing Defense 
Services 5.3. See also DR 7-102(A) (4) and (7). 

3-7.8. Argument to the jury. 

(a) In closing argument to the jury the lawyer may 

argue all reasonable inferences from the evidence in the 

record. It is unprofessional conduct for a lawyer intentionally 

to misstate the evidence or mislead the jury as to the 

inferences it may draw. 

(b) It is unprofessional conduct for a lawyer to 

express his personal belief or opinion in his client's 

innocence or his personal belief or opinion in the truth or 

falsity of any testimony or evidence, or to attribute the 
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crime to an.other person unless such facts are matters of 

common public knowledge based on ordinary human experience 

or matters of wl..:ich the court can take jUdicial notice. 

Reference: Standard 7.9. 

Note: For related standards, see 'rhe" Function of the 
Trial Judge 5.10; The Prosecution Function 5.9. 

3-7.10. Post-trial motions. 

The trial lawyer's responsibility includes presenting 

appropriate motions, after verdict and before sentence, to 

protect the defendant's rights. 

Reference: Standard 7.10. 

Note: See also criminal Appeals 2.2, Commentary at 
47-48. 

3-8.1. Sentencing. 

(a) The lawyer for the accused shall be familiar with 

the sentencing alternatives available to the court and shall 

in so far as possible, be aware of its practices in .exercising 

sentencing discretion. The consequences of the various 

dispositions available shall be explained fully by the lawyer 

to his client. 

(b) Defense counsel shall pr:'esent to the court any 

ground which will assist in reaching a proper disposition 

favorable to the accused. If a presentence report or 

summary is made available to the defense lawyer, he shall 

seek to verify the information contained in it and shall be 
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prepared to supplement or challenge it if necessary. If 

there is no presentence report or if it is not disclosed, 

he shall submit to the court and the prosecutor all favorable 

information relevant to sentencing and in an appropriate 

case be prepared to suggest a program of rehabilitation 

based on his exploration of employment, educational and 

other opportunities made available by community services. 

(c) Counsel shall inform the accused of his rights of 

allocution, if any, and of the possible dangers of making 

a jUdicial confession in the course of allocution which 

might tend to prejudice his appeal. 

Reference: ?tandard 8.1. 

Note: For related standards, see Sentencing Alternatives 
and Procedures 4.5; The Prosecution Function 6.2. 

3-8.2. A.EEeal. 

(a) After conviction, the lawyer shall explain to the 

defendant the meaning and consequences of the court's 

judgment and his right of appeal. The lawyer shall give 

the defendant his professional judgment as to whether there 

are meritoriQus grounds for appeal and as to the probable 

results of an appeal. He shall also explain to t,he defendant 

the advantages and disadvantages of an appeal. The decision 

whether to appeal must be t.he defendant's own choice. 

(b) The lawyer sha.ll take whatever steps are necessary 

to protect the defendant's right. of appeal. 
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Reference: Standard 8.2. 

Note: For a related standard, see Criminal Appeals 2.2, 
3.2. 

3-8.3. Counsel on appeal. 

(a) Trial counsel, whether retained or appointed by 

the court, shall conduct the appeal if the defendant elects 

to avail himself of that right unless new counsel is 

substituted by the defendant or the appropriate court. 

(b) Appellate counsel shall not seek to withdraw from 

a case solely on the basis of his own determination that the 

appeal lacks merit. 

Reference: Standard 8.3. 

Note: For related standards, see Appellabe Review of 
Sentencing 2.2; Criminal Appeals 2.2, 3.2; Providing Defense 
Services 5.2, 5.3. 

3-8.4. Conduct of appeal. 

(a) Appellate counsel shall be diligen.t in perfecting 

the appeal and expediting its prompt submission to the 

appellate court. 

(b) Appellate counsel shall accurately refer to the 

record and the authorities upon which he relies in his 

presentation to the court in his brief and on his oral 

argument. 

(c) It is unprofessional conduct for a lawyer 

intentionally to refer to or argue on the basis of facts 
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outside the record on appeal, unless such facts are matters 

of common public knowledge or matters of which the court may 

take judicial notice. 

Reference: Standard 8.4. 

3-8.5. Post conviction remedies. 

After a conviction is affirmed on appeal, appellate 

counsel shall determine whether there is any ground for 

relief under other PQst conviction remedies. If there is a 

reasonable prospect of a favorable result he should explain 

to the d(3fendant the advantages and disadvantages of taking 

such action. Appellate counsel is not obligated to represent 

the defendant in a post conviction proceeding unless he has 

agreed to do so. 

Reference: Standard 8.5~ 

Note: See Post Conviction Remedies 4.4, Commentary at 67. 
For related s·tandards, see Criminal Appeals 3. 2 ~ The 
Prosecution Function 5.9. 

308.6. Challenges to the effectiveness of counsel. 

(a) If a lawyer, after investigation, is satisfied 

that another lawyer who served in an earlier phase of the 

case did not provide effective assistance, he should not 

hesitate tc seek relief for the defendant on t:bat ground. 

(b) If a lawyer, after investigation, is satisfied 
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that another lawyer who served in an earlier phase of the 

case provided effective assistance, he should so advise his 

client and he may decline to proceed further. 

(c) A lawyer whose conduct of a criminal case is drawn 

into question is entitled to testify concerning the matters 

charged and is not precluded from disclosing the truth 

concerning the accusation, even though this involves 

revealing matters which were given in confidence. 

Reference: Standard 8.6. 
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Title 4 

PROVIDING DEFENSE SERVICES 

PRELIMINARY COMMENT 

Implementation of the ABA Standards Relating to 

Providing Defense Services (1968) requires a combination of 

legislative and administrative action as well as court 

rules. The structure and characteristics of the defender 

system should be provided by statute. Policies governing 

the operation of the agency can most feasibly be determined 

on the administrative level. The drafts which follow are 

suggested as appropriate to implement those standards which 

seem proper subjects for court rule. Draftsmen who are 

concerned with the preparation of legislation on this 

subject may find it helpful to e~amine the Model Defense of 

Needy Persons Act, prepared by the Conference of Commissioners 

on Uniform state Laws ahd reproduced at Appendix E, pp. 78-85, 

ABA Standards Relating to Providing Defense Services (1968). 

PART I. SCOPE OF RIGHT TO COUNSEL 

4-1.1. Criminal cases. 

The right to counsel shall extend to all criminal 

proceedings for offenses punishable by loss of liberty, 

60 



regardl~ss of their denomination as felonies, misdemeanors 

or otherwise. 

Reference: ABA Standards Relating to Providing Defense 
Services (1968) (hereafter in this Title cited as Standard) 
4.1. 

Note: For related standards, see Discovery and 
Procedure Before Trial 5.3; Pleas of Guilty 1.3; Pre-trial 
Release 4.2; The Function of tpe Trial Judge 3.4. See also 
Argersinger v. Hamli~, 407 U.S. 25 (1972). 

4-1.2. collateral proceedings. 

The right to counsel shall extend to all proceedings 

which are adversary in nature and arise from the initiation 

of a criminal action against the accused regardless of the 

court in which they occur or the classification of the 

proceeding as civil in nature. 

Reference: Standard 4.2. 

Note: For related standards, see Post Conviction 
Remedies 4.4, 5.2; Probation 5.4. 

PART II. STAGE OF PROCEEDINGS 

4-2.1. Initial provision of counsel; notice. 

Counsel shall be provided to the accused as soon as 

feasible after he is taken into custody, when he appears 

before a committing magistrate, or when he is formally 

charged, whichever occurs earliest. Law enforcement 

officers shall notify the official responsible for assigning 
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counsel whenever a person is in custody and he requests 

counselor is without counsel. 

Reference~ Standard 5.1. 

Note: For related standards, see Pleas of Guilty 1.3; 
Post Conviction Remedies 3.1; Pre-trial Release 1.4, 4.1, 
4.2, 4.3; The Defense Function 2.1. 

4-2.2. Duration of representation. 

Counsel shall be provided at every stage of the 

proceedings, including sentencing, appeal, and post 

conviction review. Counsel initially appointed shall 
" 

continue to represent the defendant through all stages of 

the proceedings unless a new appointment is necessary 

because of geographical considerations or other factors. 

Reference: Standard 5.2. 

Note: For related standards, see Appellate Review of 
Sentences 2.2: Criminal Appeals 2.2, 2.3, 3.1, 3.2; Discovery 
and Procedure Before Trial 5.3: Pleas of Guilty 1.3; Post 
Conviction Remedies 4.4, 5.2; Probation 5.4; The Defense 
Function 8.3. 

4-2.3. Withdrawal of counsel~ 

Once appointed, counsel shall not request leave to 

withdraw unless compelled to do so because of serious 

illness or other incapacity to render competent representation 

in the case, or unless contt9mporaneous or announced future 

conduct of the accused is such as to ser.:iously compromise the 
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lawyer's professional integrity. If leave to withdraw is 

granted, or if the defendant for sUbstantial reasons asks 

that counsel be replaced, successor counsel shall be 

appointed. Counsel shall not seek to withdraw because he 

believes that the contentions of his client lack merit, 

but shall present for consideration such points as the 

client desires to be raised provided he can do so without 

compromising professional standards. 

Reference: Standard 5.3. 

Note: For rela-ted standards, see ~ . .::llate Review of 
Sentences 2.2; Criminal Appeals 2.2, 3.2; Discovery and 
Procedure Before Trial 5.3; Post Conviction Remedies 4.4, 
5.2; The Defense Function 7.7, 8.3. 

PART III. ELIGIBILITY FOR ASSIGNMENT OF COUNSEL 

4-3.1. Eligibility. 

Counsel shall be provided to any person who is financially 

unable to obtain adequate representation without substantial 

hardship to himself or his family. Counsel shall not be 

denied to any person merely because his friends or relatives 

have resources adequate to retain counselor because he has 

posted or is capable of posting bond. 

Reference: Standard 6.1. 

4-3.2. Partial eligibility. 

The ability to pay part of the cost of adequate 
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representation shall not preclude eligibility to have counsel 

provided. The provision of counsel may be conditioned upon 

part payment pursuant to an established method of collection. 

Reference: Standard 6.2. 

4-3.3 Determination of eligibility. 

A preliminary and tentative determination of eligibility 

shall be made as soon as feasible after a person is taken 

into custody. The formal determination of eligibility shall 

be made by the judge or an officer of the court selected by 

him. A questionnaire shall be used to determine the nature 

and extent of the financial resources available for obtaining 

representation. If at any subsequent stage of the proceedings 

new information concerning eligibility becomes available, 

eligibility shall be redetermined. 

Reference: Standard 6.3; see published Standards, 
Appendix D, pp. 72-77, for Sample Eligibility Questionnaire. 

Note: For a related standard, see Pre-trial Release 4.2. 

4-3.4. Reimbursement. 

Reimbursement of counselor the governmental unit 

providing counsel shall not be required, except on the ground 

of fraud in obtaining the determination of eligibility. 

Reference: Standard 6.4. 
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PART IV~· OFFER AND WAIVER 

4-4.1. Explaining the availability of a lawyer. 

When a person is taken into custody he shall immediately 

be informed of his right to the assistance of a la.wyer. At 

the earliest opportunity a formal offer of the assistance 

of a lawyer shall be made to the person in custody, either 

by the lawyer designated to provide such assistance, or by 

a judge or magistrate. The offer shall be clearly stated, 

and the person in custody shall be informed expressly that a 

person who is unable to pay a lawyer is entitled to have one 

provided without cost to him. At the earliest opportunity 

a person in custody shall be provided access to a telephone, 

the telephone number of the public defender or person 

responsible for assigning counsel, and any other means 

necessary to place him in communication with a lawyer. 

Reference: Standard 7.1. 

Note: For related standards, see Post Conviction 
Remedies 3.1; Pre-trial Release 4.2; The Defense Function 2.1. 

4-4.2. Waiver. 

The failure of an accused person to request counsel 

or his announced intention to plead guilty shall not be 

deemed a waiver of counsel. A waiver of counsel shall not 

be considered by the court until there has been an offer 
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of counsel made to the accused and the judge or magistrate has 

determined that the accused understands the offer of 

counsel and that he has the capacity to make an intelligent 

and understanding waiver. The mental condition of the 

accused, his age, education and experience, the nature or 

complexity of the case and other relevant factors shall be 

considered in determining whether the accused is able to 

make an intelligent and understanding choice. 

Reference: Standard 7.2. 

Note: For related standards, see Criminal Appeals 3.2; 
Discovery and Procedure Before Trial 5.3; Pleas of Guilty 1.3; 
Pre-Trial Release 4.2; The Function of the Trial Judge 3.5, 
6.6. 

4-4.3. Acceptance of waiver. 

No waiver of counsel shall be accepted unless it is in 

writing and of record. If an accused who has not been 

advised by a lawyer indicates his intention to waive the 

assistance of counsel, a lawyer shall be provided to consult 

with him. No waiver shall be accepted unless the accused 

had at least once conferred with a lawyer. If a waiver is 

accepted, the offer of counsel shall be renewed at each 

subsequent stage of the proceedings at which the defendant 

appears without counsel. 

Reference: Standard 7.3. 

Note: For related standards, see Criminal Appeals 3.2; 
Discovery and Procedure Before Trial 5.3; Pleas of Guilty 1.3; 
Pre-trial Release 4.2; The Function of the Trial Judge 3.4, 6.6. 

66 



PART V. SUPPORTING SERVICES 

4-5.1. Services other than counsel. 

Counsel for an accused who is financially able to 

obtain investigative, expert, or other services necessary 

to an adequate defense in his case may request such services 

by motion. Upon finding that the services are necessary to 

an adequate defense and that the accused is financially 

unable to obtain them, the court shall authorize counsel to 

obtain the services on behalf of the accused. The court, 

in the interest of justice and on a finding that timely 

procurement of necessary services could not have waited 

prior authorization, shall ratify such services after they 

have been obtained. 

The court shall determine reasonable compensation for 

the services and direct payment to the organization or 

person who rendered them upon the filing of a claim for 

compensation supported by an affidavit specifying the time 

expended and the services and expenses incurrE?d on behalf 

of the accused, and the compensation received in the same 

case or for the same services from any other source. 

Reference: Standard 1.5. 

Note: For a related standard, see Pre-trial Release 4.5. 
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Title 5 

The Function of the Trial Judge 

PRELIMINARY COMMENT 

The trial is the heart of the American Criminal Justice 

system. Not only is the trial the stage at which issues of guilt 

and liability to punishment are determined but, as the most 

visible component of the process, the trial is the feature upon 

which most citizens base their estimate of the fairness and 

effectiveness of the system. The interest of society in the 

impartial administration of criminal justice presupposes the 

dignified, orderly and effective conduct of the trial as a 

forum for the civil and just resolution of disputed issues. As 

the neutral figure in the adversary process, the trial judge's 

role in the trial is critical, both in producing just results 

and maintaining public confidence in the system. 

The ABA Standards Relating to the Function of the Trial 

Judge (1972) deal with judical conduct at every stage of judicial 

participation in the criminal process from the issuance of warrants 

through post conviction procedures. The main emphasis, however, 

is on the judge's responsibility and conduct in the courtroom 

and at the trial and is trial related pretrial duties and 

obligations. The Standards not only provide for procedure in 

criminal trials, but they provide guidelines for aspects of judicial 
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conduct not ordinarily covered by rule or statute. Substantially 

all of the published Standards are here presented in rule form, 

although, in some instances the draftsman may find the subjects 

inappropriate for adoption in his jurisdiction. Some selec­

tivity may be necessary. 

Part IX of the published Standards relates to procedures 

for dealing with judicial misconduct and incompetence and 

retirement for disability. These subjects seem rather clearly 

beyond the scope of rules relating to the criminal trial and 

no effort has been made to formulate rules governing these 

sUbjects. 

Two additional comments seem appropriate: First, the 

Standards relating to the trial judge .and the criminal trial 

are peculiarly susceptible to implementat.ion by trial court 

rule and in the absence of Supreme Court rule or statute, 

should be considered for implement.ation on the trial court 

level; second, the Standards are recoramended as appropriate 

for all criminal trial courts whether of general, limited or 

special jurisdiction. 

PART I. BASIC DUTIES 

5-1.1. General responsibility. 

(a) The trial judge is responsible for safeguarding the 

rights of the accused and the interests of the public in the 

criminal t.rial. He shall raise on his own initiative, at 

appropriate times and in an appropriate manner, matters which 
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may significantly promote a just determination of the issues in 

the trial. He shall not permit the criminal trial to be used 

for any purposes other than to determine whether the prosecution 

has established the guilt of the accused as required by law. 

(b) The trial judge sh3l1 conduct proceedings before him 

in an atmosphere of dignity c..lld fairness. His decisions in each 

case shall be based upon the particular facts of that case. He 

shall as,~)1..1re that the proceedings are clear and understandable 

to the participants, and shall use interpreters ,~here necessary. 

(c) The conduct of the trial jUdge toward the prosecutor 

and defense counsel shall be courteous and fair and shall 

manifest professional respect consistent with their important 

roles. 

Reference: ABA Standards Relating to the Function of the 
Trial Judge (1972) (hereafter ci,ted in this Title as Standard) 1.1. 

Note: The language of Rule 5-1.1(b) is adapted from ABA 
Standards, Pretrial Release (1968) 4.3. For a related standard, 
see The Urban Police Function 8.1. 

5-1.2. Adherence to standard$. 

The trial judge shall be familiar with and adhere to the 

canons and codes applicable to the jUdiciary, the code of 

professional responsibility applicable -to the legal profession, 

and standards concerning the proper administration of criminal 

justice. 

Reference: Standard 1.1. 
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5-1.3. Appearance and demeanor. 

The appearance and demeanor of the trial judge shall be 

consistent with the dignity of his offi~e and his obligation 

to maintain the public confidence in the administration of 

justice. 

Reference: Standard 1.3. 

5-1.4. Use of time. 

The trial judge shall conserve the time of the court. He 

shall avoid delays, continuances and extended recesses, except 

for good cause. He shall practice punctuality and the observance 

of scheduled court hours and shall require such observance from 

others. 

Reference: Standard 1.4. 

5-·1.5. Duty to maintain impartiality. 

The trial judge shall avoid impropriety and the 

appearance of impropriety in all his activities, and shall 

conduct himself at all times in a manner that promotes public 

confidence in the integrity and impartiality of the jUdiciary. 

He shall not allow his family, social 0+ other relationships to 

influence his judicial conduct or judgment. 

Reference: Standard 1.5. 
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5-1.6. Ex parte discussions of pending case. 

The trial judge shall not hear or participate in ~ parte 

discussions of a pending case with the prosecutor, the defense 

counsel nor any other person, except after notice to all parties 

or when authorized by law or approved practice. 

Reference: Standard 1.6. 

5-1.7. Circumstances reguiring recusa'tion. 

The trial judge shall recuse himself whenever he has any 

doubt as to his ability to preside impartially in a criminal 

case or whenever he believes his impartiality can reasonably be 

questioned. 

Reference: Standard 1.7. 

PART II. FACILITIES AND STAFF 

5-2.1. Duty to seek or compel support. 

(a) The trial court shall seek the cooperation of 

the excutive and legislative departments of government 

in providing judicial manpower, supporting staff, physical 

facilities and budget adequate to assure the prompt and 

fair administration of justice. 

(b) The trial court shall, where necessary, exercise the 

inherent power of the jUdiciary to compel other agencies of 
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government to provide staff, facilities and funds to assure 

the prompt and fair administration of justice. 

Reference: Standards 2.1, 2.2 and 2.3. 

5-2.2. Training and support of staff. 

The trial judge shall assure that courtroom personnel are 

properly instructed in the performance of their duties, and 

shall support them in the exercise of their authority. 

Reference: Standard 2.4. 

5-2.3. Record of jUdicial proceedings. 

It is the responsibility of the trial judge to as sure ,that 

a true, complete and accurate record of all proceedings is 

made by the reporter. He may challenge the accuracy of the 

reporter's record of the proceedings, but shall not change the 

transcript without notice to the prosecution, the defense and 

the reporter, with opportunity to be heard. The trial judge 

shall take steps to insure that the reporter's obligation to 

furnish transcripts of court proceedings is promptly met. 

Reference: Standard 2.5. 
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PART III. PRE-TRIAL DUTIES 

5-3.1. Issuance 01.' review of warrants. 

In proceedings for the issuance of warrants for arrest 

or search and in the review of such proceedings, the judge shall 

carefully observe constitutional and statutory standards and sh~11 

make such findings as are necessary to support the action taken. 

Where the trial court has supervisory jurisdiction over other 

jUdicial officers who perform these functions, the trial judge 

shall insure that this standard is observed. 

Reference: Standard 3.1. 

Note: For a related standard, see The Urban Police Function 
8.1. 

5-3.2. Inquiries concerning jail population. 

The trial judge shall periodically make inquiry concerning 

persons held in jail awaiting formal charge, trial or sentence. 

He shall take appropriate corrective action when required. 

Reference: Standard 3.2. 

Note: For related standards, see Speedy Trial 1.1, 1.2; 
The Prosecution Function 5.1. 

5-3.3. Ruling on pre-trial release. 

Whenever the trial judge is called upon to make a decision 

concerning release on bail, he shall first give consideration to 
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the law's preference for release of defendants pending determin-

ation of the accusation of guilt. When release of the accused 

is ordered, the trial judge shall set such conditions of 

release as may be ju.st, having regard to the special circumstances 

of the accused. 

Reference: Standard 3.3. 

Note: See also ABA Standards, Pre-trial Release (1968) 
1.1 and 5.1. 

5-3.4. Protecting the accused's right to counsel. 

(a) At the earliest time an accused person appears before 

him, the trial judge shall inquire whether such accused is 

represented by counsel. If an accused is unrepresented, the 

trial judge shall inquire into the eligibility of the accused 

for assigned counsel and, if eligibility is found, assign 

counsel to represent him unless counsel is waived by the 

accused in writing. 

(b) Whenever two or more defendants who have been jointly 

charged, or whose cases have been consolidated, are represented 

by the same attorney, the trial judge shall inquire into 

potential conflicts which may jeopardize the right of each 

defendant to the fidelity of his counsel. 

Reference: Standard 3.4. 

Note: For related standards, see Providing Defense Services 
6.1, 6.2 and 6.3; Discovery and Procedure Before Trial 5.3: 
Pleas of Guil~ 1.3; Pre-trial Release 4.2; The Defense Function 
3.5. The r1gh of an accused person to waive counsel 1S 
recognized in Farett,.a".V.· California, 95 S. Ct. 2525 (1975). 
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5-3.5. Attorneys from other jurisdictions. 

If an attorney who is not admitted to practice in the 

jurisdiction of the court petitions for permission to represent 

a defendant, the trial judge may 

(a) deny such permission if the attorney has been held 

in contempt of court or otherwise formally disciplined for 

courtroom misconduct, or if it appears by reliable evidence that 

he has engaged in courtroom misconduct sufficient to warrant 

disciplinary action; 

(b) grant such permission on condition that 

(i) the petitioning attorney associate with him as co-counsel 

a local attorney admitted to practice in the jurisdiction, 

(ii) the local attorney will assume full responsibility 

for the defense if the petitioning attorney becomes 

unable or unwilling to perform h.is duties, and 

(iii) the defendant consents to the foregoing conditions. 

Reference: Standard 3.5. 

5-3.6. Pre-trial procedures. 

The trial court shall require adherence to the provisions 

of Title 7 of these Rules, relating to Discovery and Procedure 

Before Trial. 

Reference: Standard 3.6. 

Note: For related standards, see Discovery and Procedure 
Before Trial. 

... ~ ........... -
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5-3.7. Prejudicial publicity. 

(a) The trial court shall adopt and enforce rules which 

prohibit court personnel from disclosing to any person, without 

authorization by the court, information relating to a pending 

criminal case that is not part of the public records of the 

court. 

(b) The trial judge shall refrain from making public 

comment on a pending case or any comment that may tend to 

interfere with the right of any party to a fair trial. 

Reference: Standard 3 .. 7. 

Note: The standard suggests that the trial jUdge should be 
familiar with ABA Standards, Fair Trial and Free Press (1968). 

5-3.8. Responsibility for the criminal docket. 

(a) The trial court has the ultimate responsibility for 

proper management of the criminal calendar and shall take 

measures to insure that cases are listed on the calendar and 

disposed of as promptly as circumstances permit. 

(b) Whenever feasible, there shall be individual dockets 

for each trial judge, with the judge having continuing 

responsibility for cases on his docket from the filing of the 

indictment or information. 

(c) Whenever feasible, the trial judge shall give 

preference to the trial of criminal cases over civil cases, and 

to the trial of defendants in custody and defendants whose 

pre-trial liberty is reasonably believed to present unusual 

risks over other criminal cases. 
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Reference: Standard 3.8. 

Note: For related standards, see Discovery and Procedure 
Before Trial 1.1, 1.4, 5.li Pre-trial Release 5.8i Speedy Trial, 
Part Ii The Prosecution Function 2.9, 5.1. 

5-3.9. Ordering severance on judge's own motion. 

The trial judge shall order severance of offenses or 

defendants before trial on his own motion whenever it appears 

reasonably required to insure the fairness of the trial or its 

orderly progress, if a severance could be obtained on motion of 

a defendant or the prosecutor. 

Reference: Standard 3.9. 

Note: For a related standard, see Joinder and Severance 3.10 

PART IV. ACCEPTING PLEAS AND WAIVERS 

5-4.1. Role of the judge in plea discussions and plea agreements. 

(a) The trial judge shall not be involved with plea 

discussions before the parties have reached an agreement other 

than to facilitate fulfillment of the obligation of the prosecutor 

and defense counsel to explore with each other the possibility 

of disposition without trial. 

(b) The trial judge shall not accept a plea of guilty or 

nolo con"tendere without firs·t inquiring whether there is a 

plea agreement and, if there is one, requiring that it be 

disclosed on the record. 
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(c) If t.he plea agreement contemplates the granting of 

charge or sentence concessions by the trial judge, he shall: 

(i) unless he then and there grants such concessions, 

inform the defendant as to the role of the judge 

with respect to such agreements. 

(ii) give the agreement due""co-nsT-deration, but notwi th-

standing its existence reach an independent decision 

on whether to grant charge or sentence concessions; and 

(iii) permit withdrawal of the plea (or, if it has not yet 

been accepted, withdrawal of the tender of the plea) 

in any case in which the judge determines not to 

grant the charge or sentence concessions contemplated 

by the agreement. 

(d) The trial judge may decline to give consideration to 

a plea agreement until after completion of a pre-sentence inves-

tigation or may indicate his conditional concurrence prior thereto. 

Reference: Standard 4.1. 

Note: For related standards, see Sentencing Al terna"t.i ves 
and Procedures 5.3, 5.4; The Defense Function 6.1, 6.2; The 
Prosecution Function 4.1; Pleas of Guilty 1.5, 3.3(b). 

5-4.2. Acceptance of pleas of guilty or nolo contendere. 

When a plea of guilty or no~o contendere is tendered 

by or on behalf of an accused, the proceedings before the 

trial judges shall be as provided in Rule 10-1-3 relating to 

pleas of guilty. 
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Reference: Standard 4.2. 

Note: Standard 4.2 pr6scribes a procedure for the 
acceptance of pleas of guilty. To a considerable extent this 
standard duplicates Standards 1.4, 1.5, 1.6 and 1.7 of the 
Standards Relating to Pleas of Guilty. In order to avoid 
unnecessary duplication and the possibility of resulting 
confusion the content of Standard 4.2 has beel: incorporated 
into rules implementing the above mentioned standards relating 
to pleas of guilty and is to be found in Rules 10-1-3. 
For other related standards, see Sentencing alternatives and 
Procedures, Part v. 

5-4~3. Waiv~r of right to trial by jury. 

The trial judge shall not accept a waiver of right to 

trial by jury unless the defendant, after being advised by the 

court of this right, personally waives his right to trial by 

jury, either in writing or in open court for the record. 

Reference: Standard 4.3. 

Note: For related standards, see Fair Trial and Free Press 
3.3: Pleas of Guilty 1.1, 3.2: The Defense Function 5.2; Trial 
by Jury 1.2. 

PART V. PROCEDURES DURING TRIAL 

5-5.1. Conduct of voir dire examination of jurors. 

The judge shall initiate the voir dire examination by 

identifying the parties and their respective counsel and by 

referring to the charge against the accused, and by putting 

to the prospective jurors questions touching their qualifi-

cations, including impartiality, to serve as jurors in the 

case. The judge shall also permit such additional questions 

by the defendant or his attorney and the prosecutor as he 
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deems reasonable and proper. 

Reference: Standard 4.4. 

Note: For related standards, see Discovery and Pr.ocedure 
Before Trial 5.4: Fair Trial and Free Press 3.2, 3.4; The 
Defense Function 7.2: The Prosecution Function 5.3; TrIaI~ 
Jury, Part II. 

5-5.2. control over and relations with the jury. 

(a) The trial judge shall t~ke steps to insure that the 

jurors will not be exposed to sources of information or opinion, 

or subject to influences, which might tend to affect their ability 

to render an impartial verdict on the evidence presented in court. 

Such steps may include admonition of jurors, sequestration 

during trial, or other appropriate actions. 

(b) The trial judge shall require a record to be kept of 

all communications received by him from a juror or the jury 

after the jury has been sworn, and he shall not communicate 

with a juror or the jury on any aspect of the case itself 

(as distinguished from matters relating to physical comfort and 

the like), except after notice to all parties and reasonable 

opportunity for them to be present. 

Reference: Standard 5.2. 

Note: For a related standard, see Fair Trial and Free 
Press 3.5. 
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5-5.3. Custody and restraint of defendant and witness. 

(a) The trial judge shall not permit a defendant or 

witness to appear at trial in the distinctive attire of a 

prisoner. 

(b) The trial judge shall not permit a defendant or 

witness to be subjected to physical restraint in the courtroom 

unless the judge has found such restraint to be reasonably 

necessary to maintain order or provide for the safety of persons. 

If the judge orders such restraint, 

(i) he shall enter into the record the reasons therefor, 

and 

(ii) he shall instruct the jurors that such restraint is 

not to be considered in weighing evidence or 

determining the issue of guilt. 

Reference: Standard 5.3. 

Note: For related standards, see Pre-trial Release 
5.11; Trial by Jury 4.1. 

5-5.4. Duty to protect witnesses. 

(a) The trial judge shall permit full and proper examin-

ation and cross-examination of witnesses, but shall require 

the interrogation to be conducted fairly and objectively and with 

due regard for the dignity and legitimate privacy of the witnesses 

and without seeking to intimidate or humiliate them unnecessarily., 

(b) The trial judge shall not permit examination or 

cross-examination of witnesses at the witness stand, but should 

require counsel to examine from counsel table or the lectern or 

other designated location, except as permission is granted for 
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counsel to present a document or an object to the witness for 

observation or inspection. 

Reference: Standard 5.4. 

Note: For related standards, see The Defense Function 7.6; 
The Prosecution Function 5.7. 

5-5.5. Duty to control length and scope of examination. 

The trial judge shall permit reasonable latitude to counsel 

in the examination and cross-examination of witnesses, but shall 

not permit unreasonable repetition or permit counsel to pursue 

clearly irrelevant lines of inquiry. 

Reference: Standard 5.5. 

Note: For re~ated standards, see The Defense Function 7.6; 
The Pr.osecution Function"S.7. 

5-5.6. Right of judge to give assistance to the jury during trial. 

(a) The trial judge shall not express or otherwise indicate 

to the jury his personal opinion whether the defendant is guilty 

or express an opinion that certain testimony is worthy or 

unworthy of belief. 

(b) When necessary to the jurors' proper understanding of 

the proceedings, the judge may intervene during the taking of 

evidence to instruct on a principle of law of the applicability 

of the evidence to the issues. This shall be done only when the 

jurors can not be effectively advised by postponing the 

explanation to the time of giving final instructions. 
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Reference: Standard 5.6. 

Note: For related standards, see Trial by Jury 3.1, 4.1, 
4.5, 4.6, 5.3, 5.4. 

5-5.7. Duty of judge on counsel's objections and reguest for 

rulings. 

The trial judge shall respect the obligation of counsel 

to present objections to procedures and to admissibility of 

evidence, to request rulings on motions, to make offers of 

proof, and to have the record show adverse rulings and reflect 

conduct of the judge which counsel considers prejudicial. 

Counsel shall be permitted to state succinctly the grounds of 

his objections or request; but the judge shall control the 

length and manner of argument. 

Reference: Standard 5.7. 

Note: For related standards, see The Defense Function 7.1; 
The Prosecution Function 5.2. 

5-5.8. D'uty of judge to respect attorney-client relationship. 

IJ'he trial judge shall respect the obligation of counsel 

to refrain from speaking on privileged matters and shall avoid 

putting him in a position where his adherence to the obligation, 

such as by a refusal to answer, may tend to prejudice his client. 

Unless the privilege is waived, the trial judge shall not 

request counsel to comment on evidence or other matter where 

his knowledge is likely to be gained from privileged communications. 

Reference: Standard 5.8. 
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Note: For a related standard, see The Defense Function 3.1. 

5-5.9. ReqUests for conference outside hearing of the jufY. 

The trial judge shall, during the taking of evidence, 

permit bench conferences between counsel and the judge out of 

the hearing of the jury, only when an immediate conference 

appears necessary to avoid prejudice. Otherwise~ requested 

conferences shall be postponed un-til the next recess. 

Reference: Standard 5.9. 

Note: For related standards, see Fair Trial and Free Press 
3.5i Trial by Jury 4.5. 

5-1.10. Final argument to the jury. 

The trial judge shall not permit counsel during the closing 

argument to the jury to 

(i) express his personal opinions as to the truth or 

falsity of any testimony or evidence or the guilt or 

innocence of the defendant. 

(ii) make arguments on the basis of matters outside the 

records, unless they are matters of COITO:non public 

knowledge or of which the court may take judicial 

l'"_otice, or: 

(iii) make arguments calcu.lated to inflame the passions or 

prejudices of the jury. 

Reference: Standard 5.10. 

Note: For related standards, see The Defense Function 7.8, 
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The Prosecution Function 5.8, 5.9. 

5-5.11. Regues~s for jury instructions, and instructions. 

(a) The trial judge shall afford counsel opportunity to 

object to any requests for jury instructions tendered by another 

party or prepared at the direction of the judge. He shall ad-

vise counsel before the arguments to the jury what requested 

instructions he proposes to give or not give. After the jury has 

been instructed and before it begins it deliberations, all objec--

tions to instructions given or refused shall be placed on the 

record. 

(b) The court may recall the jury after they have retired 

and give them additional instructions in order: 

(i) to correct or withdraw an erroneous instruction; 

(ii) to clarify an ambiguous instruction; or 

(iii) to inform the jury on a point of law which should 

have been covered in the original instructions. 

Reference: S'tandard 5.11. 

Note: For related standards, see Trial by Jury 3.1, 4.1, 
4.2, 4.5, 4.6, 51., 5.2, 5.3, 5.4, 5.7. 

5-5.12. Assistance during jury deliberations. 

(a) The trial judge shall provide assistance to the jury 

during deliberation by permitting materials to be taken to the 

jury room and responding to requests to review evidence and for 

additional instructions, under appropriate safeguards. 
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(b) In dealing with what appears to be a deadlocked jury, 

the trial judge shall avoid instructions which imply that a 

majority view is the correct one. 

Reference: Standard 5.12. 

Note: For related standards, see Trial by Jury 5.1, 5.2, 
5.3 and 5.4. 

5-5.13. JUdicial comment on verdict. 

The trial judge may than]~ jurors at the conclusion of the 

trial for their public service, but such comments should not 

include praise or criticism for the verdict. 

Reference: Standard 5.13. 

Note: For a related standard, see Trial by Jury 5.6. 

PART VI. MAINTAINING DECORUM OF COURTROOM 

5-6.1. Special rules for order in the courtroo~. 

The trial judge, either before a criminal trial or at 

its beginning, shall prescribe and make known the ground rules 

relating to conduct which the parties, the prosecutor, the 

defense counsel, the witnesses, and others will be expected 

to follow in the courtroom, and which are not set forth in the 

code of criminal procedure or in the pUblished rules of court. 

Reference: Standard 6.1. 
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5-6.2. Colloquy between counsel. 

lithe trial judge shall make known before trial that no 

colloquy, argument, or discussion directly between counsel in 

the presence of the judge or jury will be permitted, except 

that if a brief conference between counsel might tend to 

expedite the trial the judge will grant them leave to confer. 

Reference: St~ndard 6.2. 

Note: For related standards, see The Defense Function 7.1; 
The Prosecution Function 5.2. 

5-6.3. Judge's use of his powers to maintain order. 

The trial judge has the obligation to use his judicial 

power to prevent distractions from and disruptions of the 

trial. If the judge determines to impose sanctions for 

misconduct affecting the -trial, he shoUld ordinarily impose the 

least severe sanction appropriate to correct the abuse and to 

deter repetition. In weighing the severity ~f a possible 

sanction for disruptive courtroom conduct to be applied during 

the trial, the judge should consider the risk of further 

disruption, delay or prejudice that might result from the 

character of the sanction or the time of its imposition. 

Reference: Standard 6.3. 

5-6.4. Judge's responsibility for self-restraint. 

The trial judge shall exercise restraint over his conduct 

and utterances. He shall suppress his personal predilections, 

and control his temper and emotions. He shall not permit any 
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person in the courtroom to embroil him in confl;Lct, and he 

shall otherwise avoid conduct on his part which tends to demean 

the proceedings or to undermine his authority in the courtroom. 

When it becomes necessary during the trial for him to comment 

upon the conduct of witnesses, spectators, counsel, or others, 

or upon the testimony, he shall do so in a firm, dignified and 

restrained manner, avoiding repartee, limiting his comments 

and rulings to what is reasonably required for the orderly 

progress of the trial, and refraining from unnecessary dispar­

agement of persons or issues. 

Reference: Standard 6.4. 

5-6.5. Deterring and correcting misconduct of attorneys. 

The trial judge shall require attorneys to respect their 

obligations as officers of the court to support the authority 

of the court and enable the trial to proceed with dignity. When 

an attorney causes a significant disruption in a criminal 

proceeding, the trial judge, having particular regard to the 

provisions of Rule 5-6.3, shall correct the abuse, and if 

necessary, discipline the attorney by use of one or more of the 

following sanctions: 

(i) 

(ii) 

(iii) 

(iv) 

censure or reprimand: 

citation or punishment for contempt; 

removal from the courtroom; 

suspension for a limited time of the right to pl'actice 

in the court where the misconduct occurred if such 
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sanction is permitted by law; 

(v) informing the appropriate disciplinary bodies in 

every juriscition where the attorney is admitted to 

practice of the nature of the attorney's misconduct 

and of any sanction imposed. 

Reference: Standard 6.5. 

5-6.6. The defendant's election to represent himself at trial. 

A defendant shall be permitted at his election to proceed 

in the trial of his case without the assistance of counsel only 

after the trial judge makes thorough inquiry and is satisfied 

that such defendant 

(i) has been clearly advised of his right to the assistance 

of counsel, including his right to the assignment of 

counsel when his is so entitled; 

(ii) possesses the intelligence and capacity to appreciate 

the consequences of this decision; and 

(iii) comprehends the nature of the charges and proceedings, 

the range of permissible punishments, and any additional 

facts essential to a broad understanding of the. case. 

Reference: Standard 6.6. 

Note: 
7.2, 7.3 g 

(1975) • 

For related standards, see Providing Defense Services 
See also, Faretta v. California, 95 S. Ct. 2525 

90 

_ .. 
, . 



5-6.7. Standby counsel for defendant representing himself. 

When a defendant has been permitted to proceed without 

the assistance of counsel, the trial judge shall consider the 

appointment of standby counsel to assist the defendant when 

called upon and to call the judge's attention to matters 

favorable to the accused upon \vhich the judge should rule on his 

own motion. Standby counsel shall always be appoin"ted in cases 

expected to be long or complicated or in which there are 

multiple defendants. 

Reference: Standard 6.7. 

5-6.8. The disruptive defendant. 

A defendant may be removed from the courtroom during his 

trial when his conduct is so disruptive that the trial cannot 

proceed in an orderly manner~ Removal is preferable to gagging 

or shackling the disruptive defendant. If removed, the defendant 

shall be required to be present in the court building while the 

trial is in progress, be given the opportunity of learning of 

the trial proceedings through his counsel at reasonable intervals, 

and be given a continuing opportunity to return to the courtroom 

during the trial upon his assurance of good behavior. The reraoved 

defendant shall be summoned to the courtroom at appropriate 

intervals, and the offer to permit him to remain repeated in 

open court each time. 

Reference: Standard 6.8. 
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Note: See Illinois v. Allen, 397 U.S. 337 (1970). 

5-6.10. Misconduct of spectators and others. 

The right of the defendant to a public trial does not give 

particular members of the general public or of the news media 

a right to enter the courtroom or to remain there. Any person 

who engages in conduct which disturbs the orderly process of 

the trial may be admonished or excluded, and, if his conduct 

is intentional, may be punished for contempt. Any person whose 

conduct tends to menace a defendant, an attorney, a witness, 

a juror, a court officer, or the judge in a criminal proceeding 

may be removed from the courtroom. 

Reference: Standard 6.10. 

5-6~11. Arrangements for the news media. 

Although representatives of the news media may observe the 

trial of a criminal case in order that information be obtained 

for circulation to the general public, the trial judge shall 

require that their conduct not jeopardize the order and decorum 

of the courtroom. He shall make suitable arrangements to 

accommodate them consistent with the opportunity of other 

members of the public to attend the trial. 

Reference: Standard 6.11. 

Note: For a rel~ted standard, see Fair Trial and Free 
Press 3 e 5. 
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PART VII. USE OF THE CONTEMPT POWER 

5-7.1. Inherent power of the court. 

The court has the inherent power to punish any contempt 

in order to protect the rights of the defendant and the 

interests of the public and to assure that the administration 

of criminal justice shall not be thwarted. The trial judge 

has the power to cite and, if necessary, punish summarily 

anyone who, in his presence in open court, willfully obstructs 

the course of criminal proceedings. 

Reference: Standard 7.1. 

5-7.2. Admonition and warning. 

No sanction other than censure shall be imposed by a trial 

judge unless 

(i) it is clear from the identity of the offender and the 

character of his acts that disruptive conduct was 

willfully contemptuous, or 

(ii) the conduct warranting the sanction was preceded by 

a clear warning that such conduct is impermissible 

and that specified sanctions may be imposed for its' 

repetition. 

Reference: Standard 7.2. 
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5-7.3. Notice of intent tO
d 

use contempt power; postponement 

of adjudicati'on. 

(a) The trial judge shall, as soon as practicable after 

he is satisfied that courtroom misconduct requires contempt 

proceedings, inform the alleged offender of his intention to 

institute such proceedings. 

(b) The trial judge shall consider the advisability of 

deferring adjudication of contempt for courtroom misconduct 

of a defendant, an attorney or a witness until after the 

trial, and shall defer such a proceeding unless prompt punishment 

is imperative. 

Reference: Standard 7.3. 

5-7.4. Notice of charges and opportunity to be heard. 

Before imposing any punishment for criminal contempt, the 

judge shall give the offender notice of the charges and a 

reasonable opportunity to adduce evidence or argument relevant 

to guilt or punishment. 

Reference: Standard 7.4. 

5-7.5. Referral to another jUdge. 

The judge before whom courtroom misconduct occurs may 

impose appropriate sanctions, including punishment ~~or contempt, 

but he shall refer the matter to another judge if his conduct 
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was so integrated with the contempt that he may have contributed 

to it or have been otherwise involved, or his objectivity can 

reasonably be questioned. 

Reference: Standard 7.5. 

The sen'tence shall be determined by the ·trial j1:!-dge, except 

where otherwise provided by law. Wherever feasible, sentence 

shall be imposed by the judge who presided at the trial or who 

accepted the plea of guilty or nolo contendere. 

Reference: Standard 8.1. 

Note: For related standards, see Sentencing Alternatives 
and Procedures and Probation. 

5-8.2. Duties of judge administering post conviction remedies. 

The trial judge having jurisdiction of applications 

for post conviction relief shall finally dispose of each appli-

cation at the earliest stage consistent with the purpose of 

deciding claims on their underlying merits rather than on formal 

or technical grounds. 

Reference: Standard 8.2. 

Note: For related standards, see Post conviction Remedies. 
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Note concerning Standards 9.1 and 9.2. 

Standard 9.1 relates to procedures regarding judicial 
misfeasance, nonfeasance and disability. It contemplates the 
creation of a commission with powers to investigate complaints 
and make findings and recommendations for the censure, suspensi.on 
or removal of judges for misconduct or incompetence. 

Standard 9.2 relates to the retirement of judges for 
disability. 

The implementation of these standards is to be accomplisheq 
only by constitutional provision or legislation. Hence, no 
rules are suggested. 
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Title 6 

PRETRIAL RELEASE 

PRELIMINARY COMMENT 

The right to bailor other pretrial release is primarily 

sUbstantive in nature. Once the right has been established, it 

seems clearly within the rule-making power: for the courts ,to 

establish rules governing the operation of the bail system and 

prescribing the various factors which should be considered in 

the release decision. Hence, the Standards Relating to 

Pretrial Release (1968), which are primarily procedural in 

their focus, are generally amenable to implementation by court 

rule. 

PART I. GENERAL PRINCIPLES 

6-1.1. Policy. 

(a) It is the intent and policy of these rules that 

persons accused of crimes shall be released from custody 

pending determination of guilty or innocence unless i't shall be 

found that detention is necessary to assure the appearance of 

such persons in court. 

(b) Release on the defendant's own recognizance shall be 

favored. Non-monetary conditions of release shall be preferred 

over release on bail. Release on bail shall be ordered only 

97 



when no other condition will reasonably ensure the defendant's 

appearance at court. 

Reference: standard~ Relating to Pretrial Release, (1968) 
(hereafter cited in this Title as Standard), 1.1 and 1.2. 

Note: The draftsman may prefer to handle these broad 
policy statements in commentary accompanying the rules, rather 
than to make them the subject of rules. Standard 1.3 must be 
implemented by legislation. For a related standard, see The 
Function of the Trial Judge 3.3. 

6-1.2. Definitions. 

(a) citation8 A written order by a law enforcement 

officer requiring a person accused of violating the law to 

appear in a designated court or governmental office at a 

specified date and time. 

(b) Summons. An order issued by a court requiring a 

person against whom a criminal charge has been filed to 

appear in a designated court at a specified date and time. 

(c) Order to appear. An order issued by the court at or 

after the defendant1s first appearance releasing him from 

custody or continuing him at large pending disposition of his 

case but requiring him to appear in court or in some other 

place at all appropriate times. 

(d) Release on own recognizance. The release of a 

defendant without bail upon his promise to appear in court or 

in some other place at all appropriate times. 

(e) Release on bail. The release of a defendan.t upon the 

execution of a bond, with or without sureties, which mayor may 

not be secured by the pledge of money or property. 
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(f) First appearance. That proceeding'at which a 

defendant initially is taken before a judicial officer after 

his arrest. 

Reference: Standard 1.4. 

PART II. RELEASE BY A LAW ENFORCEMENT OFFICER 

ACTING WITHOUT AN ARREST WARRANT. 

6-2.1. Authority to Issue Citations. 

A law enforcement officer acting without a warrant who 

has probable cause to believe that a person has committed any 

offense is authorized to issue a citation in lieu of arrest or 

continued custody. 

Reference: Standard 2.1. 

Note: In most jurisdictions it is uncommon to issue a 
citation for anything other than traffic offenses. Hence, it 
seems desirable to commence this section with a clear statement 
of th~ officer1s authority to issue a citation. 

6-2.2. Mandatory issuance of citation. 

(a) A law enforcement officer who has grounds to charge 

a person with one of the offenses hereinaf':..er enumerated, shall 

issue a citation in lieu of making an arrest or, if an arrest 

has been made, shall issue a citation in lieu of taking the 

accused to the police station or in court. Citations shall be 

issued for the following offenses: 
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[to be determined by the jurisdiction] 

(b) When an arrested person has been taken to a police 

station and a decision has been made to charge him with an 

offense for which total imprisonment may not exceed six months 

the responsible officer shall issue a citation in lieu'of 

continued custody. 

(c) The requirement to issue a citation set forth in 

Rules 6-2.2(a) and 6-2.2{b) need not apply and the officer may 

arrest or issue a warrant: 

(i) where an accused fails to identify himself 

satisfactorily; 

(ii) where an accused refused to sign the citation; 

(iii) where de"tention is necessary to prevent imminent 

bodily harm to the accused or to another; 

(iv) where the accused has no ties to the jurisdiction 

reasonably sufficient to assure his appearance and 

there is a substantial likelihood that he will 

refuse to respond to a citation; 

(v) where the accused previously has failed to appear in 

response to a citation concerning which he has 

given his written promise to appear. 

(d) where an officer makes an arrest pursuant to Rule 

6-2u2{c) he shall indicate his reasons in writing on forms to 

be supplied by the law enforcement agency with which he is 

affiliated. 

Reference: Standard 2.2. 
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6-2.3. Discretionary issuance of citation. 

(a) When an accused is arrested for [a serious crime] 

[an offense which carries a maximum penalty of oVer six months] 

[an offense which carries a maximum penalty of over the 

ranking officer on duty at the station house may issue a 

citation in lieu of continued custody. 

(b) In determining whether to continue custody or issue 

a citation the ranking officer shall inquire into and consider 

the following facts about the accused: 

(i) place and length of residence; 

(ii) family relationships; 

(iii) references; 

(iv) present and past employmen·t; 

(v) criminal record; 

(vi) other facts relevant to appearance in response to a 

citation. 

Reference: Standard 2.3. 

Note: It is unclear whether "serious crime" as used in 
Standard 2.3 (as amended) is meant to refer to all crimes that 
carry a maximum penalty of over six months or some other 
category of crimes. Probably either interpretation would be in 
accord with the Standard--the alternative wording set out above 
will allow the jurisdiction to select the definition best 
suited for it. 

6-2.4. Lawful searches. 

The issuance of a citation in lieu of arrest or continued 

cUE'tody does not affect the police offier's authority to 

conduct an otherwise lawful search. 
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Reference: Standard 2.4. 

6-2.5. Persons in need of care. 

Even if a citation is issued, a law enforcement officer 

may take a cited person to an appropriate medical facility if 

he appears mentally or physically unable to care for himself. 

Reference: Standard 2.5. 

PART III. ISSUANCE OF SUMMONS IN LIEU OF ARREST WARRANT 

6-3.1. Authority to issue summons. 

Any judicial officer may issue a summons in lieu of an 

arrest warrant in all cases in which a complaint, information, 

or indictment is filed or returned against a person not already 

in custody. 

Reference: Standard 3.1. 

Note: Legislation may be necessary to implement Standard 
3.1, as well as other standards relating judicial authority to 
issue process. Statutes of many states appear to require a 
court to issue an arrest warrant when probable cause has been 
shown. 

6-3.2. Mandatory issuance of summons. 

The issuance of summons rather than an arrest warrant is 

mandatory in all cases in which the maximum possible sentence 

for the offense charged is less than six months, unless the 

judicial officer finds that: 
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(a) The defendant previously failed to respond to a 

citation or summons for an offense other than a minor one; 

(b) The defendant has no ascertainable ties to the 

community and there is a substantial likelihood that he will 

refuse to respond to a summons; 

(c) The whereabouts of the defendant are unknown and an 

arrest warrant is necessary to subject him to the jurisdiction 

of the court; or 

(d) An arrest is necessary to prevent imminent bodily 

harm to the accused or to another. 

Reference: Standard 3.2. 

6-3.3. Discretionary issuance of summons. 

In cases where the maximum sentence for the offense 

charged exceeds six months the summons is to be used in lieu of 

the arrest warrant unless there is reasonable cause to believe 

that, unless taken into custody, the defendant will flee to 

avoid prosecution or will fail to respond ~o a summons. 

Reference: Standard 3.3(a) 

6-3.4. Application for an arrest warrant or summons. 

(a) In det~rmining whether to issue a summons or arrest 

warrant, the judicial officer shall require the applicant for 

the arrest warrant or summons to provide such information as 

may be reasonably obtained concerning the defendant's: 
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(i) residence; 

(ii) employment; 

(iii) family relationships; 

(iv) past history or response to legal process, and 

(v) past criminal record. 

(b) In any case in which the judicial officer issues a 

warrant he shall record his reasons for not issuing a summons. 

Reference: Standard 3.3(b) 

6-3.5. Service of summons. 

Summons issued in a criminal case may be served: 

(a) In the manner perscribed for service of civil process; 

or 

(b) by certified mail. 

Reference: Standar~ 3.4. 

Note: If service may be made by mail in civil cases under 
rules applicable in the jurisdiction, subsection (b) may be 
omitted. 

PART IV. RELEASE BY JUDICIAL OFFICER A~ FIRST APPEARANCE 

6-4.1. Prompt first appearance. 

An arrested person who is not released by citation or in 

some other lawful manner shall be taken before a judicial 

officer [without unnecessary delay] [within three hours] 

[other reasonable time to be set by jurisdiction}. 
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Reference: Standard 4.1. 

Note: For a related standard, see Providing Defense 
Services 5.1. 

6-4.2. Appointment of counsel. 

Where practicable, the defendant's desire for and ability 

to retain counsel, should be determined by the court before 

the first appearance. Counsel shall be appointed no later 

than the time of the first appearance. 

Reference: Standard 4.2. 

Note: Nothing in the section as written precludes 
appointment of temporary counsel as authorized by Standard 4.2. 
However, temporary appointment is not mentioned in the 
suggested rule as that concept might run contra to the law in 
some jurisdictions. If a jurisdiction wishes to make specific 
mention of this point, a statement in the corrunentary 
accompanying the court rules should suffice. For related 
standards see Discovery and Procedure Before Trial 5.3; Pleas 
of Guilty 1.3; providing Defense Service~ 2.1, 4.1, 5.1, 6.3, 
7.1, 7.2, 7.3; The Funct!ons of the Trial Judge 3.4. 

6-4.3. Nature of first appearance. 

(a) Upon the defendant's first appearance the judicial 

officer shall inform him of the charge and provide him with a 

copy thereof. The judicial officer shall also inform the 

defendant of the following: 

(i) that he is not required to say anything, and that 

anything he says may be used against him; 

(ii) if he is as yet unrepresented, that he has a right to 

counsel, and, if he is unable to afford counsel, that 

counsel will be appointed forthwith; 
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(iii) That he has a right to communicate with his counsel, 

his family, or his friends, and that reasonable 

means will be provided for him to do SOi 

(iv) whether he has a right to a preliminary examinationi 

and 

(v) the nature and approximate schedule of all further 

proceedings to be taken in his case. 

(b) No further steps in the proceedings may be taken 

until the defendant and his counsel have had an adequate 

opportunity to confer, unless the defendant has intelligently 

waived his right to counsel. 

(c) The judicial officer,' if unable to dispose of the 

case at the first appearance, shall proceed to decide the 

question of the defendant's pretrial release in accordance 

with the provision set out below. 

(d) First appearance proceedings shall be recorded. 

Reference: Standard 4.3. 

Note: This rule implements most of Standard 4.3. 
Standards 4.3(a) and 4.3(b) are not easily adapted to court 
rule form. The content of these standards might be included 
in the commentary accompanying the rule. Standard 4.3(e) is 
covered by Rule 6-4.4, infra. For related standards, see 
Probation 6.3i Providing Defense Services 5.1. 

6-4.4. Pretrial release inguiry--in what cases. 

(a) An inquiry into ,the relevant facts that might affect 

the pretrial release decision must be made in the following 

ca~,es.: 
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(i) In all cases where the maximum penalty for the crime 

charged exceeds one year and the prosecutor has not 

stipulated the defendant may be released on his own 

recognizance. 

(b) In all other cases no pretrial release inquiry is 

necessary and the court shall release the defendant on his own 

recognizance at the first appearance. 

Reference: Standards 4.3{e), 4.4 and 4.5{a). 

Note: While the language of the rule differs from that 
of the Standards, all alternatives provided by the Standards 
are covered. 

6-4.5. Pretrial release inguiry--time. 

Where possible the pretrial release inquiry should be 

made by the [public defender's office] [prosecuting attorney's 

office] [other identified agency] prior to the defendant's 

first appearance. When a pretrial release inquiry has not 

been made prior to the def~ndant's first appearance, the 

inquiry may take place in open court by the judicial officer at 

the time of the defendant's first appearance. 

Reference: Standard 4.5{b). 

Note: While the Standards prefer that the inquiry be 
made by an independent agency, it is recognized that this 
approach is not always feasible. 
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6-4.6. Pretrial Release Inguiry--Scope. 

(a) The inquiry shall be directed towards the discovery 

of factors relevant to the pretrial release decision. These 

may include such factors as: 

(i) the defendant's employment status, history and 

financial condition; 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

the nature and extent of his family relationships; 

his past and present residences; 

his character and reputation; 

names of persons who agree to assist him in attending 

court at the proper times; 

the nature of the current charge and any mitigating 

or aggravating factors that may bear on the 

likelihood of conviction and the possible penalty; 

(vii) the defendant's prior criminal record, if any, and, 

if he previously has been released pending trial, 

whether he appeared as required; 

(viii) any facts indicating the possibility of violations 

of law if the defendant is released without 

restrictions; and 

(ix) any other facts tending to indicate that the 

defendant has strong ties to the community and is 

not likely to flee the jurisdiction. 

(b) If the inquiry is made prior to the defendant's 

first appearance, the [public defender's office] [prosecuting 

attorney's office] [other identified agency] should make 
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recommendations to the jUdicial officer concerning the 

conditions, if any, which should be imposed on the defendant's 

release. 

Reference: Standard 4.5(c). 

Note: For a related standard, see Providing Defense 
Services 1.5. 

PART V. THE RELEASE DECISION 

6-5.1. Release on order to appear or on defendant's own 

recognizance. 

f 
(a) At the first appearance the jUdicial officer shall 

release the defendant on his personal recognizance or upon an 

order to appear, unless the judicial officer finds that such 

a release will create a substantial risk of non-appearance by 

the defendant. 

(b) In determining whether there is a substantial risk 

of non-appearance the jUdicial officer shall take into account 

the following factors concerning the defendant; 

(i) his length of residence in the community; 

(ii) his employment status, history and financial 

condition; 

(iii) his family ties and relationships; 

(iv) his reputation, character and mental condition; 

(~) his prior criminal record, including any record of 

prior release on recognizance or on bail; 

109 



(vi) the identity of responsible members of the community 

who would vouch for defendant's reliability; 

(vii) the natu.re of the offense presently charged and 

the apparent probability of conviction and the 

likely sentence, insofar as these factors are 

relevant to the risk of non-appearance; and 

(viii) any other factors indicating the defendant's ties to 

the community or bearing on the risk of willful 

failure to a.ppear. 

(c) In evaluating these and any other ractors, the 

judicial officer shall exercise care not to give inordinate 

weight to"the nature of the present charge. 

(d) In capital cases, the defendant: may also be detained 

pending trial if the facts support a finding that the 

defendant is likely to commit a serious crime, intimidate 

witnesses, or otherNise interfere with the anministration of 

justice if released. 

(e) In the event the judicial officer determines that 

release of the defendant on order to appear or on his own 

recognizance is unwarranted, the judicial officer shall include 

in the record a statement of the reasons leading to this 

conclusion. 

Reference: Standard 5.1. 

Note: For a related standard, see The Function of the 
Trial Judge 3.3. 
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6-5.2. Conditions on release. 

(a) Upon a finding that release on order to appear or on 

defendant's own recognizance is unwarranted, the judicial 

officer shall impose the least onerous condition reasonably 

likely to assure the defendant's appearance in court. 

(b) Where conditions on release are found necessary, the 

judicial officer should impose one or more of the following 

conditions: 

(i) place the defendant under the care of a qualified 

person or organization agreeing to supervise the 

defendant and assist him in appearing in court; 

(ii) place the defendant under the supervision of a 

probation officer or other appropriate public 

official; 

(iii) impose reasonable restrictions on the activities, 

movements, associations, and residen~es of the 

defendant; 

(j,v) release the defendant during working hours but 

require him to return to custody at specified times; 

or 

(v) impose any other reasonable restriction designed to 

assure the defendant's appearance. 

Reference: Standard 5.2. 
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6-5.3. Release on money bail. 

(a) The judicial officer shall set money bail only 

after he determines that no other conditions will reasonably 

assure the deEendant's appearance in court. 

(b) If it is determined that money bail should be set, 

the judicial officer shall require one of the following: 

(i) the execution of an unsecured bond in an amount 

specified by the jUdicial officer, either signed 

by persons other than the accused or not; 

(ii) the execution of an unsecured bond in an amount 

specified by the judicial officer, accompanied by a 

deposit of cash or securities equal to ten percent 

of the face amount of the bond. [Ninety Percent] 

[other amount specified by jurisdiction] of the 

deposit shall be returned at the conclusion of 

the proceedings, provided the defendant has not 

defaulted in the performance of the conditions of 

the bond; or 

(iii) the execution of a bond secured by the deposit of 

the full amount of cash or other property or by the 

obligation of qualified, uncompensated sureties. 

(c) In setting the amount of bail the judicial officer 

should take into account all facts re1event to the risk of 

willful non-appearance including: 

(i) the length and character of the defendant's residence 

in the community; 
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(ii) his employment status, history and financial 

condition; 

(iii) his family ties and relationships; 

(iv) his reputation, character and mental condit-ion; 

(v) his past history of response to legal process; 

(iv) his prior criminal reCOrGi 

(vii) the identity of responsible members of the community 

who would vouch for the defendant's reliabilitYi 

(viii) the nature of the current charge, the apparent 

probability of conviction and the likely sentence, 

insofar as these factors are relevant to the risk of 

non-appearancei and 

(ix) any other factors indicating the defendant's roots 

in the community. 

(d) Nothing in this section shall be construed to 

prohibit a defendant charged with a traffic or other minor 

offense from posting a specified sum of money to be forfeited 

in lieu of any court appearance. 

Reference: Standard 5.3. 

Note: Standards 5.3(b) and 5.3(e) are not spelled out in 
the suggested rule but are covered by implication. Standard 
5.4, which prohibits compensated sureties, is not deemed an 
appropriate subject for rule. 

6-5.4. Prohibition of wrongful acts pending trial. 

Upon a showing that there exists a danger that the 

defenda.nt will commit a serious crime or will seek to 
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intimidate witnesses, or will otherwise unlawfully interfere 

with the orderly administration of justice, the judicial 

officer, upon the defendant's release, may enter an order: 

(a) prohibiting the defendant from approaching or 

communicating with particular persons or classes of persons, 

except that no such order shall be deemed to prohibit any 

lawful and ethical activity of defendant's counsel; 

(b-) prohibiting the defendant from going to certain 

described geographical areas or premises; 

(c) prohibiting the defendant from possessing any 

dangerous weapon, or engaging in certain described activities 

or indulging in intoxicating liquors or in certain drugs; 

(d) requiring the defendant to report regularly to and 

remain under the supervision of an officer of the court. 

Reference: Standard 5.5. 

6-5.5. Violations of conditions of release. 

(a) Upon a verified application by the prosecuting 

attorney alleging that a defendant has willfully violated the 

conditions of his release, a judicial officer shall issue a 

warrant directing that the defendant be arrested and taken 

forthwith before a court of general criminal jurisdiction for 

a hearing. A law enforcement officer having reasonable 

grounds to believe that a released defendant charged with a 

felony has violated the conditions of his release is authorized 

to arrest the defendant and take him forthwith before a court 
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of general criminal jurisdiction when it would be impracticable 

to secure a warrant. 

(b) After a hearing, and upon finding that the defendant 

has willfully violated reasonable conditions imposed on his 

release, the court may impose different or additional 

conditions upon defendant's release or revoke his release. 

Reference: Standards 5.6 and 5.7. 

6-5.6. commission of serious crime while awaiting trial. 

If it is shown that a competent court or grand jury has 

found probable cause to believe that a defendant has committed 

a serious crime while on release pending adjudication of a 

prior charge, the court which initially released him may 

revoke his release. 

Reference: Standard 5.8. 

Note: For related standards, see Speedy Trial 4.2, The 
Function of the Trial Judge 3.8. 

6-5.7. continuing review of defendant's release status. 

(a) When the defendant has been unable to secure his 

pretrial release at the time of his initial appearance, the 

~dicia1 officer shall reexamine the release decision within 

[a reasonable time] [fourteen days] [other specified period of 

time] . 
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(b) When the defendant has been unable to secure his 

pretrial release the prosecuting attorney shall advise the 

court at [two week] [reasonable] intervals of the status of 

defendant's case. 

('c) A defendant whether or not in custody, is entitled 

to obtain upon application, e. review of the release deeision. 

Reference: Standard 5.9. 

Note: For related standards, see Speedy Trial 1.2; The 
Prosecution Function 5.1. 

6-5.8. Trial. 

When the defendant has been detained pending trial, the 

trial judge shall establish such rules as may be necessary in 

the particular ~ase to insure that the trial jury is unaware of 

. the def~ndant's detention. 

Reference: Standard 5.11. 

Note: Standard 5.10 relates to the acceleration of trials 
for detained defendants. Since the subject is covered in the 
Rules Relating to Speedy Trials, an implementing rule is not 
deemed necessary here. For related standards, see The Function 
of the Trial Judge 5.3: Trial by Jury 4.1. 

6-5.9. Credit for pretrial detention. 

Credit shall be given to the defendant for all time spent 

in custody as a result of the criminal charge for which a 

prison sentence is imposed, or as a result of the underlying 

conduct on which such a charge is based. 
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Reference: Standard 5.12. 

Note: Legislation may be required to implement Standard 
5.12. For related standards, see Post-Conviction Remedies 6.3; 
Sentencing Alternatives and Procedures 3.5, 3.6. 
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Title 7 

DISCOVERY AND PROCEDURE BEFORE TRIAL 

PRELIMINARY COMMENT 

In order to provide for an expeditious as well as fair 

determination of any ·charges brought, the Standards Relating 

to Discovery and Procedure Before Trial (1970) propose the 

implementation of a new three-stage procedure prior to trial, 

which is designed not only to accommodate such discovery but 

also to determine the validity of any prior proceedings and 

generally to facilitate disposition of the case. The 

recommendations regarding procedure prior to trial are framed 

in general terms which can be incorporated into, or 

appropriately adapted to, existing systems. The innovative 

feature of these recommendations is the creation of the Omnibus 

Hearing, an all-purpose pretrial hearing designed to deal with 

a multiplicity of issues in a simplified, systematic manner. 

The. recommendations are all basically procedural in nature, 

and it would §eem that they can be implemented primarily 

through the rUle-making power of the courts. 

The primary concern of the Standards, however, is the 

nature and scope of pretrial discovery which should exist in 

all serious criminal cases. The Standards, therefore, focus 

their attention upon the scope of discovery, the extent of 
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disclosure which should be made Doth to the accused and to the 

prosecution, and the regulation of discovery by the court. 

Since pretrial discovery in the United States has traditionally 

been regarded as an appropriate subject for rule-making by the 

courts, these Standards would appear to be appropriate for 

implementation by court rule. 

PART I. DISCLOSURE TO ACCUSED 

}-l.l. Prosecutor I s obligations. 

(a) Subject to the provisions of 7-1.6 and 7-3.4, the 

prosecuting attorney shall disclose to defense counsel the 

following material and information which is within the 

possession or control of the prosecuting attorney. 

(i) the names and addresses of persons whom the 

prosecuting attorney intends to call as witnesses at 

the hearing or trial, together with their relevant 

written or recorded statements; 

(ii) any written or recorded statements and the substance 

of any oral statements made by the accused, or made 

by a codefendant, if the trial is to be a joint one; 

(iii) those portions of grant jury minutes containing 

testimony of the accused and relevant testimony of 

persons whom the prosecuting attorney intends to 

call as witnesses at the hearing or trial; 
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(iv) any reports or statements of experts, made in 

connection with the particular case, including 

results of physical or mental examinations and of 

scientific tests, experiments or comparisons; 

(v) any books, papers, documents, photographs or tangible 

objects, which the prosecuting attorney intends to 

use in the hearing or trial or which were obtained 

from or belong to the accused; and 

(vi) any record of prior criminal convictions of persons 

whom the prosecuting attorney intends to call as 

witnesses at the hearing or trial. 

(b) The prosecuting attorney shall inform defense 

counsel: 

(i) whether there is any relevant recorded grand jury 

testimony which has not been transcribed; and 

(ii) whether there has been any electronic surveillance 

(including wiretapping) of conversations to which 

the accused was a party or of his premises. 

(c) Subject to the provision of 7-3.4 the prosecuting 

attorney shall disclose to defense counsel any material or 

information within his possession or control which tends to 

negate the guilt of the accused as to the offense charged or 

would tend to reduce the punishment therefor. 

(d) The prosecuting attorney's obligations under this 

section extend to material and information in the possession 

or control of members of his staff and of any others who have 

participated in the investigation or evaluation of the case 
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and who either regularly report, or with reference to the 

particular case have reported, to his office. 

Reference: Standards Relating to Discovery and Procedure 
Before Trial, (1970) (hereafter in this Title called Standard, 
2.1. 

Note: Part I of the Standards Relating to Discovery and 
Procedure Before Trial consists of declarations of general 
principle and policies to be applied in proceedings prior to 
trial. While these concepts are hardly appropriate subjects 
for court rules: their content might appropriately be set out 
in an official commentary accompanying the rules. 

7-1.2. Prosecutor's performance of obligations. 

(a) The prosecuting attorney shall perform his 

obligations under Section 7-1.1 as soon as practicable 

following the filing of charges against the accused. 

(b) The prosecuting attor:ney may perform these 

obligations in any manner mutually agreeable to himself and 

defense counselor b 'U' 
.L • 

(i) notifying defense counsel that material and 

information described in general terms, may be 

inspected, obtained, tested, copied or photographed, 

during specified, reasonable times; and 

(ii) making available to defense counsel at the time 

specified such material and information, and suitable 

facilities or other arrangements for inspection, 

testing, copying and photographing of such material 

and information. 
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(c) The prosecuting attorney shall ensure that a flow of 

information maintained between the various investigative 

personnel and his office sufficient to place within his 

possession or control all material and information relevant to 

the accused and the offense charged. 

Reference: Standard 2.2. 

7-1.3. Additional disclosures upon reguest and specificationa 

SUbject to the provisions of 7-1.6 and 7-3.4, the 

prosecuting attorney shall upon request of the defense counsel, 

disclose and permit inspection, testing, copying, and 

photographing of any relevant material and information 

regarding: 

(a) specified searches and seizures; 

(b) the acquisition of specified statements from the 

accused: and 

(c) the relationship, if any, of specified persons to 

the prosecuting authorityo 

Reference: Standard 2.3. 

Note: For a related standard, see Electronic Surveillance 
2.3. 

7-1.4. Material held by othe+governmental personnel. 

(a) Upon defense counsel's request and designation of 

material or information which would be discoverable if in the 
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possession or control of the prosecuting attorney and which is 

in the possession or control of other governmental personnel, 

the prosecuting attorney shall use diligent good faith efforts 

to cause such material to be made available to defense counsel, 

if the prosecuting attorney's efforts are unsuccessful and such 

material or other governmental personnel are subject to the 

jurisdiction of the court. 

Reference: Standard 2.4. 

7-1.5. Discretionary disclosures. 

(a) The court in its discretion may require disclosure to 

defense counsel of relevant material and information not 

covered by sections 7-1.1, 7-1.2 and 7-1.4 upon a showing of 

materiality to the preparation of the defense, and if the 

request is reasonable. 

(b) The court may deny disclosure authorized by this 

section if it finds that there is a substantial risk to any 

person of physical harm, intimidation, bribery, economic 

reprisals or unnecessary annoyance or embarrassment, resulting 

from such disclosure, which outweighs any usefulness of the 

disclosure to defense counsel. 

Reference: Standard 2.5. 
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7-1.6. Matters not subject to disclosure. 

(a) Work Product. Disclosure shall not be required of 

legal research or of records, correspondence, reports or 

memoranda to the extent that they contain the opinions, 

theories or conclusions of the prosecuting attorney or members 

of his legal staff. 

(b) Informants. Disclosure shall not be required of an 

informant's identity where his identity is a prosecution secret 

and a fai1u~e to disclose will not infringe the coustitutiona1 

rights of the accused. Disclosure shall not be denied 

hereunder of the identity of witnesses to be produced at a 

hearing or trial. 

(c) National Security~ Disclosure shall not be required 

where it involves a substantial risk of grave prejudice to 

national security and a failure to disclose will not infringe 

the constitutional rights of the accused~ Disclosure shall not 

be denied hereunder regarding witnesses or material to be 

produced at a hearing or trial. 

Reference: Standard.2,., r:. • 

PART II. DISCLOSURE TO PROSECUTION 

7-2.1. The person pf the accused. 

(a) Notwithstanding the initiation of judicial 
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proceedings, and subject to constitutional limitations, a 

judicial officer may require the accused to: 

(i) 

(ii) 

(iii) 

(iv) 

appear in a line-up; 

speak for identification by witnesses to an offense; 

be fingerprinted; 

pose for photographs not involving reenactment of the 

scene; 

(v) tryon articles of clothing; 

(vi) permit the taking of specimens of material under his 

fingernails; 

(vii) permit the taking of samples of his blood, hair and 

other materials of his body; 

(viii) 

(ix) 

(b) 

provide specimens of his handwriting; and 

submit to a reasonable physical or medical inspection 

of his body. 

Whenever the personal appearance of the accused is 

required for the foregoing purposes, reasonable notice of the 

time and place of such appearance shall be given by the 

prosecuting attorney to the accused and his counsel. Provision 

may be made for appearance for such purposes in an order 

admitting the accused to bailor providing for his release. 

Reference: Standard 3.1. 

7-2.2. Medical and scientific reportsM 

Subject to constitutional limitations, the trial court may 

require that the prosecuting attorney be informed of and 

125 



permitted to inspect and copy or photograph any reports or 

statements of experts, made in connection with the particular 

case, including results of physical or mental examinations and 

of scientific tests, experiments or comparisons. 

Reference: Standard 3.2. 

7-2.3. Nature of defense. 

Subject to constitut.ional limitations, the trial court may 

require that the prosecuting attorney be informed of the nature 

of any defense which defense counsel intends to use at trial 

and the names and addresses of persons whom defense counsel 

intends to call as witnesses in support thereof. 

Reference: Standard 3.3. 

Note: For a related standard, see The Defense Function 
4.3. See also Wardius v. Oregon, 412 U.S. 470 (1973). 

PART 'III. REGULATION OF DISCOVERY 

7-3.1. Investigation not to be impeded. 

Subject to the provisions of 7-1.6 and 7-3.4, nei·the:!;' the 

prosecuting attorney, the defense counsel nor other prosecu~ion 

or defense personnel shall advise persons having relevant 

material or information (except the accused) to refrain from 

discussing the case with opposing counselor showing opposing 

counsel any relevant material, nor shall they otherwise impede 
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counsel's investigation of the case. The court shall determine 

that the parties are aware of this provision. 

Reference: Standard 4.1. 

Note: For related standards, see The Defense Function 
4.3; The Prosecution Function 3.1. 

7-3.2. continuing duty to disclose. 

If before trial, but subsequent to compliance with, or an 

order entered pursuant to this ~ule, a party discovers 

additional material or information which is subject to 

disclosure, he shall promptly notify ·the other party of the' 

existence of such material or information. If additional 

material or information is discovered during trial, the party 

shall notify the court and the adverse party of the existence 

of the material or information. 

Reference: Standard 4.2. 

7-3.3. Custody of materials. 

Any materials furnished to an attorney pursuant to these 

rules shall remain in his exclusive custody and be used only 

for the purposes of cond.ucting his side of the case. The 

court may provide that the material be subject to other 

reasonable terms and conditions. 

Reference: Standard 4.3. 
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Note: For a related standard $ see Fair Trial and Free 
Press 1.1. 

7-3.40 Protective orders. 

Upon a showing of cause, the court may order that 

specified disclosures be restricted or deferred, or make such 

other order as is appropriate. Provided that all material 

and information to which a party is entitled under 7-1.1, 7-1.3 

and 7-1.4, must be disclosed in time to permit counsel to make 

beneficial use therof at the trial. 

Reference: Standard 4.4. 

7-3.5 0 Excision. 

(a) When some parts of certain material are discoverable 

under the provisions of these court rules, and other parts are 

not discoverable, t:-d non-discoverable material may be excised 

and the remainder made available in accordance with apF'licab1e 

provisions of these rules. 

(b) Material excised pursuant to judicial order shall be 

sealed and preserved in the records of the court, to be made 

available to the appellate court in the event of an appeal. 

Reference: Standard 4.5. 
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7-3.6. In camera proceedings. 

Upon request of any person, the court may pennit any 

showing of cause for denial or regulation of disclosures, or 

portion of such showing, to be made in camera. A record shall 

be made of such proceedings. If the court enters an order 

granting relief following a showing in camera, the entire 

record of such showing shall be sealed and preserved in the 

records of the court, to be made available to the appellate 

court in the event of an "appeal. 

Reference: Standard 4.6. 

7-3.7. Failure to comply; sanctions. 

(a) If at any time during the course of the proceedings 

it is brought to the attention of the court that a party has 

failed to comply with this rule or with an order issued 

pursuant to this rule, the court may order such party to permit 

the discovery or inspection of materials not previously 

disclosed, grant a continuance, [prohibit the party from 

introducing in evidence the material not disclosed] or enter 

such other order as it deems just under the circumstances. 

(b) Willful violation by counsel of an applicable 

discovery rule or an order issued pursuant thereto may subject 

counsel to appropriate sanctions by the court. 

Reference: Standard 4.7. 
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Note: A jurisdiction may omit the bracketed provision and 
remain in complete accord with the Standards. The commentary 
to the Standards makes clear that this particular sanction is 
neither advocated nor opposed, although the Standards encourage 
use of the alternative sanctions specifically enumerated. 

PART IV. PROCEDURE 

7-4.1. General procedural reguirements. 

(a) In all criminal cases, procedures prior to trial 

shall recognize the possible need for the following three 

stages: 

(i) an exploratory stage, initiated by counsel and 

conducted without court supervision to implement 

discovery required or authorized under this rule; 

(ii) an omnibus stage, supervised by the trial~court 

and requiring court appearance when necessary; 

(iii) a trial planning stage, requiring pretrial 

conference when necessary. 

(b) These stages shall be adapted to the needs of the 

particular case and may be modified or eliminated as 

appropriate. 

Reference: Standard 5.1. 

Note: This rule implements part of Standard 5.1. 
Standard 5.1. (b) is dealt with in the standards Relating to 
Speedy Trial, and therefore no implementing rule is provided 
here. For related standards, see Speedy Trial 1.2, 2.1; 
The Function of the Trial Judge 3.6, 3.8; The Prosecution 
Function 5.1. 
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7-4.2. Setting of omnibus hearing. 

(a) If a plea of guilty is not entered at the time the 

accused is first called upon to plead by a court having 

jurisdiction to try th~ accused, the court shall set a time 

for an Omnibus Hearing. 

(b) In determining the date for the Omnibus Hearing the 

Court shall allow counsel sufficient time: 

(i) to initiate and complete discovery required or 

authorized under this rule; 

(ii) to conduct further investigation necessary to the 

defendant's casei and 

(iii) to continue plea discussion. 

Reference: Standard 5.2(b) and (c). 

Note: For a related standard, see The Function of the 
Trial Judge 3.6~ 

7-4.3. Omnibus hearing. 

(a) At the Omnibus Hearing, the trial court on its own 

initiative, utilizing an appropriate check-list form, should: 

(i) ensure that standards regarding provisions of 

counsel have been complied with; 

(ii) ascertain whether the parties have completed the 

discovery required in sections 7-1.1 and 7-1.3, and 

if no·t, make orders appropriate to expedite 

complet.ion; 
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(iii) ascertain whether there are requests ~or additional 

disclosures under sections 7-1.4, 7-1.5, and 7-2.2 

and 7-2.3: 

(iv) make rulings on any motions, demurrers or other 

requests then pending, and ascertain whether any 

additional motions, demurrers or requests will be 

made at the hearing or continued portions thereof; 

(v) ascertain whether there are any procedural or 

constitutional issues which should be considered; 

(vi) upon agreement of counsel. or upon a finding that 

the trial is likely to be protracted or otherwise 

unusually complicated, set a time for a Pretrial 

Conference; and 

(vii) upon the accused's request, permit him to change 

his plea. 

(b) Unless the court otherwise directs, all motions, 

demurrers and other requests prior to trial should be reserved 

for and presented orally at the Omnibus Hearing. All issues 

presented at the Omnibus Hearing may be raised without prior 

notice either by counselor by the court. If discovery, 

investigation, preparation, and evidentiary hearing, or a formal 

presentation is :necessary for a fair determination of any 

issue, the Omnibus Hearing shOUld be continued until all 

matters are properly disposed of. 

(c) Any pretrial motion, request or issue which is not 

raised at the Omnibus Hearing shall be deemed waived, unless 
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the party concerned did not have the information necessary to 

make the motion or request or raise the issue. 

(d) Stipulations by any party or his counsel should be 

binding upon the parties at ·t.rial unless set aside or modified 

by the court in the interests of justice. 

(e) A verbatim record of the Omnibus Hearing shall be 

made and preserved. This record shall include the disclosures 

made, all rulings and orders of the court, stipulations of the 

parties, and an identification of other matters determined or 

pending. 

Reference: Standard 5.3. 

Note: The Standard does not require a verbatim record 
but allows for either a verbatim record or a summary memorandum. 
For related standards, see Criminal Appeals 3.2; Electronic 
Surveillance 2.3; Pleas of Guilty 1.3; Pretrial Release 4.2; 
Providing Defense Services 4.1, 5.2, 5.3, 7.2, 7.3; The 
Function of the Trial Judge 3.4, 3.6. 

7-4.4. Omnibus hearing-forms. 

(a) Appropriate forms and checklists shall be utilized 

by the court in conducting the Omnibus Hearing. These forms 

shall be made available to the parties at the time of the 

defendant1s First Appearance. 

(b) Nothing in the forms shall be construed to make 

sUbstantive changes in these rules on discovery. 

Reference: Standards Relating to Discovery and Procedure 
Before Trial, Appendix C p. 138. 
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7-4.5. Pretrial conference. 

(a) Whenever a trial is likely to be protracted or 

otherwise unusually complicated, or upon request by agreement 

of counsel, the trial court may (in addition to the Omnibus 

Hearing) hold one or more Pretrial Conferences, with trial 

counsel present, to consider such matters as will promote a 

fair and expeditious trial. Matters which might usefully be 

considered include: 

(i) making stipulations as to facts about which there 

can be no dispute: 

(ii) marking for identification various documents and 

other exhibits of the parties; 

(iii) waivers of foundation as to such documents; 

(iv) excision from admissible statements of material 

prejudicial to a codefendanti 

(v) severance of defendants or offenses: 

(vi) seating arrangements for defendants and counseli 

(vii) use of jurors and que.stionnaires; 

(viii) conduct of voir dire; 

(ix) number and use of peremptory challenges; 

(x) procedure on objections where there are multiple 

counsel; 

(xi) order of presentation of evidence and arguments 

where there are mUltiple defendants; 

(xii) order of cross-examination where there are mUltiple 

defendants; and 
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(xiii) temporary absence of d'efense counsel during trial. 

(b) Pretrial Conferences shall be recorded. At the 

conclusion of the conference a memorandum of the matters agreed 

upon should be signed by counsel, approved by the court, and 

filed. Such memorandum shall be binding upon the parties at 

trial, on appeal and in post-conviction proceedings unless 

set aside or modified by the court in the interests of justice. 

However, admissions of fact by an accused if present should 

bind the accused only if included in the pretrial order and 

signed by the accused as well as his attorney. 

Reference: Standard 5.4. 

Note: For related standards, see Fair Trial and Free 
Press 3.2, 3.4r Joinder and Severance 2.3; The Defense---­
Function 7.2; The Function of the Trial Judge 5.1; The 
Prosecution Function 5.3; Trial by Jury, Part II. 
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APPENDIX A 

Checklist for Action Taken at Omnibus Hearing 

In the District Court of , County, ---------------- ----------

State of 

Plaintiff 

v. No. ----------------------

Defendant 

ACTION TAKEN AT OMNIBUS HE~RING 

A. DISCOVERY BY DEFENDANT 

(Number circled 
shows action taken) 

1. The defense states it has obtained full discovery and (or) 
has inspected the prosecution file, (except) 

(If prosecution has refused discovery of certain materials, 
defense counsel shall state nature of material. ---------------.--) . 
----------.--------------------------------------~---------------------

2. The prosecution states it has disclosed all eVloence in 
its possession, favorable to defendant on the issue of guilt. 

3. The defendant requests and moves for---

3(a) Discovery of all oral, written or recorded state­
ments made by defendant to investigating officers or to third 
parties and in the possession of the prosecution (Granted) 
(Denied) 

3(b) Discovery of the names of prosecution witnesses and 
their statements. (Granted) (Denied) 

3(c) Inspection of all physical or documentary evidence 
in plaintiff's possession. (Granted) (Denied) 
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4. Defendant, having had discovery of Items #2 and #3, re­
questti and moves for discovery and inspection of all further 
or additional information coming into the plaintiff's possession 
as to Items fl2 and t~3. (Granted) (Denied) 

5. The de fense reques ts the following inforT.:'la tion and the 
plaintiff states---

5 (a) The prosecution (will) (will not) rely on prior 
acts or convictions of a similar nature for proof of knowledge 
or intent. 

5 (b) Expert witness (will) (will not) be called: 

1. Name of witness, qualification and subject of 
testimony , and reports (have been) (will be) supplied 
to the defense. 

'S(c) Reports or tests of physical or mental examinations 
in the control of the prosecution (have been) (will be) 
supplied. 

5(d) Reports of scientific tests, experiments or 
comparisons and other rel?orts of experts in the control of the 
prosecution, pertaining to this case (have been) (will be) 
supplied. 

5(e) Inspection and/or copying of any books, papers, 
docwnents photographs or tangible objects which the 
prosecution---

(1) obtained from or belonging to the defendant, or 

(2) which will be used at the hearing or trial, (have 
been) (will be) supplied to defendant. 

5(f) Information concerning a prior convi~tion of 
persons whom the prosecution intends to call as witnesses at 
the hearing or trial (has been) (will be) supplied to 
defendan t. 

5(g) Prosecution to use prior felony conviction for 
impeachment of def~ndant if he testifies, 

Date of conviction Offense --------------------------- ----------------
(1) Cour t rules it (may) (may not) be used. 

(2) Defendant stipulates to prior conviction without 
production of witnesses or certified copy. (Yes) (No) 
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5(h) Any information government has, indicating entrapment 
of the defendant (has been) (will be) supplied. 

B. MOTIONS REQUIRING SEPARATE HEARING 

The defense moves---

6(a) To.suppress physical evidence in plaintiff's 
possession on the grounds of 

(1) Illegal search 
(2) Illegal arrest 

6(b) Hearing of motions to suppress physical evidence 
set for 

--------------------------------------------------------~.-----

6(c) To suppress admissions or confessions made by 
defendant on the grounds of 

for 

(1) Delay in arraignment 
(2) Coercion or unlawful inducement 
(3) Violation of the Miranda Rule 
(4) Unlawful arrest 
(5) Improper use of Line-up (Wade & Gilbert) 

6(d) Hearing to suppress admissions or confessions set 

(1) Date of trial. (or) (2) ______________ __ 

Prosecution to state:--

6 (c) Pr'oceedings befe t~~ the grand jury (were) (were not) 
recorded; 

6(f) Transcriptions of the grand jury testimony of the 
accused, and all persons whom the prosecution intends to call 
as witnesses at a hearing or trial (have been) (will be) 
supplied: 

6(g) Hearing re supplying transcripts set for ------------
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6{h) The prosecution to state: 

(1) There (was) (was no t) an informer ( or lookout) 
involved; 
(2) The informer (will) (will not) be called as a 
witness at the trial; 
(3) It has supplied the identity of the informer; (or) 
(4) It will claim privilege of non-disclosure; 

6(i) I!earing on privilege set for ---------------------------

6(j) The prosecution to state:--

There (has) (has not) been any--
(I) Electronic surveillance of the defendant or his 
premises; 
(2) Leads obtained by electronic surveillance of 
defendant's person or premises; 
(3) All material will be supplied, or 

6(k) Hearing on disclosure set for 

C. MISCELLANEOUS MOTIONS 

The defense moves---

7(a) To dis~iss for failure of the indictment (or 
infornw·tion) to state an offense. (Granted) (Denied) 

7(b) To dismiss the indictment or information (or count 
thereof) on the ground of duplici ty. (Granted) (Denied) 

7(c) To sever case of defendant 
separate trial. (Granted) (Denied) ----a'nd for a 

7(d) To sever count of the indictment or information 
and for a separa te trial thereon. (Gran ted) (Denied) 

7(e) Fo~ a Bill of Particulars. (Granted) (Denied) 

7 (f) To take a depos i tion of vJi tnes s for tes timonial 
purposes and not for discovery. (Granted) (Denied) 

7 (g) '1'0 require the prosecution to secure the appearance 
of ~itncss who is subject to state direction at 

--~----~----~ the trial or hearing. (Gran ted) (Denied) 
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7(h) To inquire into the reasonableness of bail. 
Amount fixed (Affirmed) (Modified to ) • 

D. DISCOVERY BY THE PROSECUTION 

D.l. Statements by the defense in response to 
prosecution requests. 

8. Competency, Insanity and Diminished Mental Responsibility 

8 (a) There (is) (is not) any claim of incompetency of 
defendant to stand trial. 

8 (b) Defendant (will) (will not) rely Gn a defense of 
insanity at the time of offense; 

8 (c) Defend.ant (will) (will not) supply the name of his 
witnesses, both lay and professional, on the above issue; 

8 (d) Defendant (will) (will not) permit the prosecution 
to inspect and copy all medical reports under his control or 
the control of his attorney; 

8(e) Defendant (will) (will not) submit to a psychiatric 
examination by a court appointed doctor on the issue of his 
sanity at the time of the alleged offense; 

9. Alibi 

9(a) Defendant (will) 
9(b) Defendant (will) 

alibi witnesses; 

10. Scientific Testing 

(will not) rely on an alibi; 
(will not) furnish a list of his 

Defendant (will) (will not) furnish results of scientific 
tests, experiments or comparisons and the names of persons 
who conducted the tests; 

ll(a) Nature of the Defense 
Defense counsel states the general nature of the 
defense is---

(1) lack of knowledge of contraband 
(2) lack of special intent 
(3) diminished mental responsibility 
(4) entrapment 
(5) general denial. Put prosecution to proof. 

11 (b) De[ense counsel states there (is) (is not) 
(may be) a probability of a disposition without trial; 
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11 (c) Defendant (will) (will not) waive a jury and ask 
for a court trial; 

ll(d) Dc fcndC1n t (may) (will) (will not) testify; 
ll(e) DefendClnt (may) (will) (will not) call additional 

witnesses. 
11 (f) Character witnesses (may) (will) (will not) be 

called. , 
ll(g) Defense counsel will supply the prosecution names 

of additional witnesses for defendant days before 
trial. 

0.2. RULINGS ON PROSECUTION REQUEST AND MOTIONS 

The defendC1nt is directed by the court, upon timely 
notice to defense counsel, 

12(a) to appear in a lineup 
12 (b) to speak for voice identification by witnesses 
12 (c) to be finger printed 
12(d) to pose for photographs (not involving a reinact­

ment of the crime) 
12(e) to tryon articles of clothing 
12(f) to permit taking of specimens of material under 

fingernails. 
12(g) to permit tC1king samples of blood, hair and other 

materiClls of his body which involve no unreasonable intrusion; 
12(h) to provide samples of his handwriting 
l2(i) to submit to C1 physical external inspection of his 

body. 

E. STIPULATIONS 

It is stipulated between the parties: 

13(a) That if was 
called as a wj~ness C10d sworn he would testify he was the 
owner of the motor vehicle on the date referred to in the 
indictment (or information) and that on or about that date 
the motor vehicle disappeared or was stolen; that he never 
gave the defendant or any other person permission to take the 
motor vehicle. 

13(b) That the official report of the chemist may be 
received in evidence as proof of the weight and nature of the 
substance referred to in the indictment (or information). 

13 (c) That if the official 
state chemist were called, qualified as an expert and sworn 
as a witness he would testify that the substance referred to 
in the indictment (or the information) has been chemically 
~ested and is contains ----------------------------
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and the weight is 
.......,----,---' 

13(d) That there hCJ.s been a continuous chain of custody 
in stCJ.te agents from the time of the seizure of the contraband 
to the time of the trial. 

13(e) Miscellaneous stipulations: 

F. CONCLUSION---DEFENSE COUNSEL STA'rES 

14(a) That defense counsel knows of no problems involving 
delay in arrCJ.ignment, the MirCJ.nda Rule or illegCJ.l search or 
arrest, or any other constitutional problem, except as set 
forth CJ.bove. 

l4(b) That defense counsel has inspected the check list 
on this Action Taken form, and knows of no other motion, 
proceeding or request which he decides to press, other than 
those checked thereon. 

Approved: Dated: ------------------------------------
SO ORDERED: 

Attorney for the State of 

JUDGE 

Attorney for Defendant 
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Title 8 

SPEEDY TRIAL 

PRELIMINARY COMMENT 

The Standards Relating to Speedy Trial, (1968) are, in 

part, hortatory and declare matters of general policy. These 

suggested drafts have been prepared within the limitations of 

the Standards and may, in some cases, seem overbroad and 

general. The draftsman who seeks to use these proposals 

as bases for workable rules of procedure will probably wish to 

employ greater particularity and refinement in order to achieve 

implementation of thi3 Standards within a frame\'1Ork of local 

practice. 

One of the most serious problems in the administration 

of criminal justice is the increasing congestion in the trial 

courts and the consequent delay in bringing cases to trial. 

The Standards recognize the interests of both the accused 

and the public in securing a prompt adjuciation of any 

charge, and are primarily concerned with the definition 

and protection of those interests. Thus, they deal with 

the trial calender and the problems of scheduling a prompt 

trial, the problem of determining what constitutes a speedy 

trial and what periods o~ time should be included in, or 

excluded from, the court's consideration in deciding upon 

a speedy trial motion, special procedures for the trial 
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of persons on other charges, and the consequences of the 

denial of a speedy trial. While the right to a speedy trial 

is a sUbstantive right of constitutional origin, supplemented 

in most states by specific statutes setting forth the time 

within which a defendant must be tried following the date he 

was arrested, held to answer, committed or indicted, the 

content of the standards is largely procedural and would. 

therefore, seem to be almost 'wholly subject to implementation 

by court rule. 

Of particular significance is the speedy trial legislation 

recently enacted by congress. (18 U.S.C., §§ 3161-3162; 

Pub. L. 93-619, Jan. 3, 1975; 88 Stat. 2076). until the 

current enactment was passed, Federal courts WE\re subject 

only to the rather indefinite sixth Amendment standard. The 

new legislation provides a framework of specific limitations 

controlling each stage of t,he processing of the cr,~.minal 

case, a clear statement of the bases upon which periods of 

delay shall be excluded from the limitations, and a system 

of sanctions for violation. The draftsman who is concerned 

with speedy trial rules or legislation should become 

familiar with these statutes. 

PART I. THE TRIAL CALENDER 

8-1.1. Priorities in scheduling criminal cases. 

To effectuate the right of the accused to a speedy trial 
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and the interest of the public in prompt disposition of 

criminal cases, insofar as is practicable: 

(a) the trial of criminal cases shmll be given 

preference over civil cases; and 

(b) the trial. of defendants in custody and defendants 

whose pretrial liberty is- reasonably believed to present 

unusual risks shall be given preference over other criminal 

cases. 

Reference: Standards Relating to Speedy Trial, (1968) 
(hereafter cited in this Title as Standard), 1.1. 

Note: For a related standard, see The Function of the 
Trial Judge 3.8. 

8-1.2. Assignment of cases: prosecutor1s duty to report. 

(a) The court shall provide for the assignment of cases 

upon the calendar for trial in accordance with these rules. 

The prosecuting attorney shall advise the court of any facts 

within his knowledge which may be relevant in determining the 

order of cases on the calendar. 

(b) On the first court day of each month the prosecuting 

attorney shall file a written report listing all cases that 

have been pending more than [time fixed by jurisdiction] since 

the filing of the charge and for which trial has not been 

requested by the prosecution. In each case the reasons why 

trial has not been requested shall be stated. The report so 

filed shall be retained in the office of the clerk of the 

court and shall constitute a public record. 
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Reference: Standard 1.2. 

Note: For related standards, see Discovery and Procedure 
Before Trial 5.1i Pretrial Release 5.9; The Function of the 
Trial Judge 3.8; The Prosecution Function 5.1. 

8-1.3. Continuances. 

Continuances shall be granted by the court only upon a 

showing of good cause and for a period no longer than the 

circumstances of the case require. In rUling upon motions for 

continuance, the court shall take into account not only the 

request or consent of the prosecution or defense, but the 

public interest in the prompt disposition of the case. 

Reference: Standard 1.3. 

Note: For related standards, see The Defense Function 1.2; 
The Prosecution Function 2.9. 

PART II. DETERMINATION OF TIME FOR 'I'RIAL 

8-2.1. Limitation. 

A defendant charged with an offense, either felony or 

misdemeanor, shall be tried within [period fixed by 

jurisdiction] from the time provided in Rule 8-2.2, excluding 

only such periods of necessary delay as are authorized in 

Rule 8-2.3. 

Reference: Standard 2.1. 

Note: For a related standard, see Discovery and Procedure 
Before Trial 5.1. 
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8-2.2. When time commences to run. 

The time for trial shall commence running, without demand 

by the defendant, from the following dates: 

(a) From the date the charge is filed, except that if 

the defendant has been continuously held in custody or on 

bailor recognizance until that date to answer for the same 

offense or an offense based on the same conduct or arising 

from the same criminal episode, then the time for trial shall 

commence running from the date he was held to answer. 

(b) When the charge is dismissed upon motion of the 

defendant and subsequently the defendant is held to answer or 

charged with the same offense or an offense based upon the 

same conduct or arising from the same criminal episode, the 

time for trial shall commence running from the date the 

defendant is subsequently held to answer or charged, as 

provided in subdivision (a) of this rule. 

(c) If the defendant is to be retried following a 

mistrial, an order granting a ne'w trial, or an appeal or 

collateral attack, the time for trial shall commence running 

from the date of mistxial, order granting a new trial or remand. 

Reference: Standard 2.2. 

Note: As used in this rule, charge means a written 
statement filed with a court which accuses a person of an 
offense and which is sufficient to support a prosecution; it 
may be an indictment, information, complaint, or affidavit, 
depending upon the circumstances and the law of the particular 
jurisdiction. For discussion, see comrrlentary of the Section 2.2, 
pp. 17-25, Standards Relating to Speedy Trial, (1968). 

For a somewhat more complex and particular set of 
limitations, see 18 U.S.C. § 3161. 
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8-2.3. Excluded periods. 

The following periods shall be excluded in computing the 

time for trial: 

(a) The period of delay resulting from other proceedings 

concerning the defendant, including but not limi-ted to an 

examination and hearing on the competency of the defendant and 

the period during which he is incompetent to stand trial, 

hearings on pre-trial motion, inter locutory appealE\ ~ and trials 

of other charges against the defendant. No pre--trial motion 

shall be held under advisement for more than [30 days or other 

fixed period] and any time longer than [30 days or other fixed 

period] shall not be considered as an excluded period. 

(b) The period of delay resulting from congestion of 

the trial docket when the delay is attributable to exceptional 

circumstances. When delay results from congestion of the trial 

docket attributable to exceptional circumstances, the court 

shall state and a record shall be made of the exceptional 

circumstances to which the congestion is attributable in its 

order continuing the case. 

(c) The period of delay resulting from a continuance 

granted at the timely request or with the consent of the 

defendant or his counsel. A defendant without counsel shall 

not be deemed to have consented to a continuance unless he has 

been advised by the court of his right to a speedy trial under 

this rule and the effect of his consent. 

(d) The period of delay resulting from a continuance 
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granted at the timely request of the prosecuting attorney, if: 

(i) the continuance is granted because of the 

unavailability of evidence material to the state's 

case, when the prosecuting attorney has exercised due 

diligence to obtain such evidence and there are 

reasonable grounds to believe that such evidence will 

be available at a later date; or 

(ii) the continuance is granted in a felony case to allow 

the prosecuting attorney additional time to prepare 

the state's case and additional time is justified 

because of the exceptional complexity of the 

particular case. 

(e) The period of delay resulting from the absence or 

unavailability of the defendant. A defendant shall be 

considered absent whenever his whereabouts are unknown and in 

addition he is attempting to avoid apprehension or prosecution 

or his whereabouts cannot be determined by due diligence. A 

defendant shall be considered unavailable whenever his where­

abouts are known but his presence for trial cannot be obtained 

or he resists being returned to the state for trial. 

(f) If the charge was dismissed upon motion of the 

prosecuting attorney and thereafter a charge is filed against 

the defendant for the same offense or an offense based upon the 

same conduct or arising from the same criminal episode, the 

period of delay from the date the charge was dismissed to the 

date the time limitations would commence running as to the 

sUbseguent charge had there been no previous charge. 
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(g) A reasonable period of delay when the defendant is 

joined for trial with a codefendant as to whom the time for 

trial has not run and there is good cause for not granting 

a severance. In all other cases the defendant shall be granted 

a severance so that he may be tried within the time limits 

applicable to him. 

(h) Other periods of delay for good cause. 

Reference: Standard 2.3. 

Note: For a related standard, see Joinder and Severance 
2.3. See also, 18 U.S.C. § 3161(h) and (i). 

PART III. SPECIAL PROCEDURES: 

PERSONS SERVING TERM OF IMPRISONMENT 

8-3.1. Prosecutor's obligations. 

(a) If the prosecuting attorney is informed or otherwise 

knows that a person charged with a crime is imprisoned in a 

penal institution of the stateof _____________ , he shall promptly 

undertake to obtain the presence of the prisoner for trial. 

(b) If the prosecuting attorney is informed or otherwise 

knows that a person charged with a crime is imprisoned in a 

penal institution of a jurisdiction other than the state of 

--------------, he shall promptly cause a detainer to be filed 

with the official having custody of the prisoner and request 

such officer to advise the prisoner of the filing of the 

detainer and of the prisoner's right to demand trial. 

(c) Upon receipt from a prisoner of a demand for trial 
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upon a pending charge, the prosecuting attorney shall promptly 

seek to obtain the presence of the prisoner for trial. 

Reference: standard 3.1. 

Note: Standards 3.1(b) and (d) deal with the 
responsibility of the Warden or other officials having custody 
of the prisoner. As these are officers of the executive 
department, a court rule prescribing their duties seems 
inappropriate. However, standards for legislation to this 
effect may be derived from the Uniform Mandatory Disposition 
of Detainers Act, prepared by the National Conference of 
Commissioners on Uniform State Laws, and the Suggested 
Legislation and Agreement on Detainers, prepared by the Council 
of State Governments, which appear as Appendix A and Appendix 
B, respectively, pp. 43-56, Standards Relating to Speedy Trial, 
(1968) • 

See also 18 U.S.C. § 3161(j). 

8-3.2. Time for trial. 

The time for trial of a prisoner whose presence for trial 

is obtained while he is serving a term of imprisonment shall 

commence running from the time his presence for trial has 

been obtained, subject to such excluded periods as are provided 

by Rule 8-2.3. If the prosecuting attorney has unreasonably 

delayed in causing a detainer to be filed with the official 

having custody of the prisoner or seeking to obtain the 

prisoner's presence for trial in lieu of filing a detainer or 

upon receipt of a demand, such periods of unreasonable delay 

shall be counted in ascertaining whether the time for trial 

has run. 

Reference: Standard 3.3. 
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PART IV. CONSEQUENCES OE' DENIAL OF SPEEDY TRIAL 

8-4.1. Absolute discharge. 

If the defendant is not brought to trial within the time 

provided by Rules 8-2.1 and 8-2.2, as extended by periods 

excluded under Rule 8-2.3, the court, upon motion of the 

defendant, shall di.smiss the charge with prejudice. A 

dismissal with prejudice discharges the defendant and bars 

prosecution for the offense charged and for any other offense 

based on the same conduct or arising fxom the same criminal 

episode. 

Reference: Standard 4.1. 

Note: Rule 8-2.1 sugges·ts a single limitation on trials, 
regardless of whether the defendant is held in jail prior to 
trial or is at liberty on bailor recognizance. In some states 
the statutes impose a shorter limitation on the trials of 
persons detained prior to trial than in the case of those who 
have been released. For example, Sec. 22-3402, Kan. Code of 
Crim. Proc. provides that a defendant who is held in jail must 
be tried within 90 days, while a defendant on pretrial release 
mUst be tried within 180 days. Failure to comply with either 
limitation results in absolute discharge. On the other hand, 
18 U.S.C. § 3162 empowers the court to determine whether the 
dismissal will be with or without prejudice. Among the 
factors the court must consider are: the seriousness of the 
offense; the facts and circumstances which led to dis~isBali 
and the impact of reprosecutiqn on the admi11istration of 
justice and ·t:h"e -speedy trial act. 

Standard 4.t is relevant to those jurisdictions where a 
shorter limitation is imposed for trials of persons in custody. 
It provides that the running of the shorter period shall only 
terminate custody and require the release of the defendant on 
his own recognizance. He will not be entitled to discharge 
until the elapse of the time for trial of persons on pretrial 
release. with respect to the appropriate remedy, see Barker v. 
Wingo, 407 U.S. 514 (1972). 
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8-4.2. Waiver. 

Failure of a defendant represented by counsel to move for 

dismissal of the charges under these rules prior to a plea of 

guilty or nolo corrtendere or trial shall constitute a waiver 

of his rights under these rules. 

Reference: Standard 4.1. 
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Title 9 

JOINDER AND SEVERANCE 

PRELIMINARY COMMENT 

The standards Relating to Joinder and Severance (1968) 

deal with the problems of t.he joinder and severance of both 

offenses and defendants in criminal cases. They set forth 

criteri.a to aid the trial judge in the responsible exercise of 

his discretion in deciding. whether or not to grant a motion 

for joinder or severance. Such criteria would, of course, also 

be of value in facilitating the effective review of the trial 

judge's exercise of discretion. The Standards also recognize 

the power of the court to consolidate or sever pending actions 

on its mvn motion whenever such action would have been 

appropriate upon a motion by either of the parties. 

Most states control joinder and severance by statute. 

However, federal practice has long relied upon court rules in 

this area. These Standards would, therefore, appear to be 

susceptible to implementation by court rule. 

PART I. JOINDER OF OFFENSES AND DEFENDANTS 

9-1.1. Joinder of offenses. 

Two or more offenses may be joined in one charge, with 

each offense stated in a separate count, when the offenses, 

whether felonies or misdemeanors or both: 
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(a) are of the same or similar character, even if not 

part of a single scheme or plan; or 

(b) are based on the same conduct or on a series of acts 

connected together or constituting parts of a single scheme 

or plan. 

Reference: Standards Relating to Joinder and Severance 
(1968), (hereafter cited in this Title as Standard) 1.1. 

9-1.2. Joinder of defendants. 

Two or more defendants may be joined in the same charge: 

(a) when each of the defendants is charged with 

accountability for each offense alleged; 

(b) when each of the defendants is charged with 

conspiracy and some of the defendants are also charged with one 

or more offenses alleged to be in furtherance of the conspiracy; 

or 

(c) when, even if conspiracy is not charged and all of 

the defendants are not charged in each count, it is alleged 

that the several offenses charged: 

(i) were part of a common scheme or plan; or 

(ii) were so closely connected in respect to time, place 

and occasion that it would be difficult to separate 

proof of one charge from proof of others. 

Reference: Standard 1.2. I 
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9-1a3~ Failure to joip related offenses. 

(a) Two or more offenses are related offenses for 

?urposes of this rule, i£ they are within the jurisdiction and 

venue of the same court and are based on the same conduct or 

arise from the same criminal episode. 

(b) When a defendant has been charged with two or more 

related offenses, his timely motion to join them for trial 

should be granted unless the court determines that because the 

prosecuting attorney does not have sufficient evidence to 

warrant trying some of the offenses at that time, or for some 

other reason, the ends of justice would be defeated if the 

motion is granted. A defendant's failure to so move constitutes 

a waiver of any right of joinder as to related offenses with 

which the defendant knew he was charged. 

(c) A defendant who has been tried for one offense may 

thereafter move to dismiss a charge for a related offense, 

unless a motion for joinder of these offenses was previously 

denied or the right of joinder was waived as provided in 

sUbsection (b). The motion to dismiss must be made prior to 

the second trial, and should he granted unless the court 

determines that because the prosecuting attorney did not 

have sufficient evidence to warrant trying this offense at the 

time of the first trial, or for some other reason, the ends of 

justice would be defeated if the motion were granted. 

(d) Entry of a plea of guilty or nolo contendere to one 

offense does not bar the subsequent prosecution of a related 
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offense. A defendant mayanter a plea of guilty or nolo 

contendere on the basis of a plea agreement in which the 

prosecuting attorney agrees to seek or not ,to oppose dismissal 

of other related charges or not to prosecute other potential 

related charges. 

Reference: Standard 1.3. 

Note: For a related standard, see Pleas of Guilty 3.1. 
Also, Ashe v. Swenson, 397 U.S. 436 (1970) is relevant to the 
problem of failure to join related offenses. 

PART II. SEVERANCE OF OFFENSES AND DEFENDANTS 

9-2.1. Timeliness of motion; waiver; double jeopardy. 

(a) A defendant's motion for severance of offenses or 

defendants must be made before trial, except that a m.otion for 

severance may be made before or at the close of all the 

evidence if based upon a ground not previously known. 

Severance is waived if the motion is not made at the 

appropriate time. 

(b) If a defendant's pretrial motion for severance was 

overruled, he may renew the motion on the same grounds before 

or at the close of all the evidence. Severance is waived by 

failure to renew the motion. 

(c) Unless consented to by the defendant, a motion by 

the prosecuting attorney for severance of counts or 

defendants may be granted only prior to trial. 

(d) If a motion for severance is granted during the trial 

and the motion was made or consented to by the defendant, the 
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granting of the motion shall not bar a subsequent trial of that 

defendant on the offenses severed. 

Reference: Standard 2.1. 

9-2.2. Severance of offenses. 

(a) W11enever two or more offenses have been joined for 

trial solely on the ground that they are of the same or similar 

character, the defendant shall have a right to a severance of 

of the offenses. 

(b) The court, on application o£ the prosecuting attorney, 

or on application of the defendant other than under sUbsection 

(a), shall grant a severance of offense whenever: 

(i) if before trial, it is deemed appropriate to 

promote a fair determination of the defendant's 

guilt or innocence of each offense; or 

(ii) if during trial upon consent of the defendant, it is 

deemed necessary to achieve a fair determination of 

the defendantDs guilt or innocence of each offense. 

Reference: Standard 2.2. 

9-2.3. Severance of defendants. 

(a) When a defendant moves for a severance because an 

out-of-court statement of a codefendant makes reference to him 

but is not admissible against him, the court shall determine 

whether the prosecution intends to offer the statement in 
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evidence at the trial. If so, the court shall require the 

prosecuting attorney to elect one of the following courses: 

(i) a joint trial at which the statement is not admitted 

into evidence; 

(ii) a joint trial at which the statement is admitted into 

evidence only after all references to the moving 

defendant have been deleted, provided that, as 

deleted, the confession will not prejudice the 

moving defendant; or 

(iii) severance of the moving defendant. 

(b) The court, on application of the prosecuting 

attorney, or on application of the defendant other than under 

SUbsection (a), shall grant a severance of defendants whenever: 

(i) if before trial, it is deemed necessary to protect a 

defendant's right to a speedy trial, or it is deemed 

appropr ia te to promote a fair determin:a.tion of the 

guilt or innocence of one or more defendants; or 

(ii) if during trial upon consent of the defendant to be 

severed, it is deemed necessary to achieve a fair 

determination of the guilt or innocence of one or 

more defendants. 

(c) When such information would assist the court in 

ruling on a motion for severance of defendants, the court may 

order the prosecuting attorney to disclose any statements made 

by the defendants which he intends to in·troduce in evidence at 

the trial. 
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Reference: Standard 2.3 • 

. "" . 

9-2.4. Failure to prove grounds for joinder of defendants. 

If a defendant moves for severance at the conclusion of 

the prosecution's case or of all the evidence, and there is not 

sufficient evidence to support the allegation upon which the 

moving defendant was joined for trial with the other defendant 

or defendants, the court shall grant a severance if, in view of 

this lack of evidence, severance is deemed necessary to achieve 

a fair determination of that defendant's guilt or innocence. 

Reference: Standard 2.4. 

Note: For related standards, see Discovery and Procedure 
Before Trial 2.1, 5.4; Speedy Trial 2.3. 

PART III. CONSOLIDATION FOR SEVERANCE ON MOTION OF COURT 

9-3.1. Authority of court to act on own motion. 

(a) The court may order consolidation of two or more 

charges for trial if the offenses, and the defendants if there 

is more than one, could have been joined in a single charge. 

(b) The court may order a severance of offenses or 

defendants before trial if a severance could be obtained on 

motion of a defendant or the prosecution. 

Reference: Standard 3.1. 

Note: For a related standard, see The Function of the 
Trial Judge 3.9. 
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Title 10 

PLEAS OF GUILTY 

PRELIMINARY COMMENT 

Title 10 is proposed to implement the ABA Standards Relating 

to Pleas of Guilty, (1968), as modified by Standards Relating to 

the Function of the Trial Judge (1972), 4.1 and 4.2. Both 

the Advisory Committee on the Criminal Trial and the Advisory 

Committee on the Judge's Function considered and proposed 

standards to govern guilty plea procedure. The results of 

their respective studies are found in the published Standards 

referred to above. There is significant overlapping of portions 

of the two sets of standards and a close examination reveals 

some inconsistency. with the objectives of simplification and 

the elimination of confusion, an effort is here made to re­

concile the two sets of standat"ds to the extent that they 

relate to pleas of guilty. 

In cases of apparent conflict or inconsistency, the 

Standards Relating to the Function of the Trial Judge, as the 

later expression, have been relied upon. To avoid duplication, 

the more general rules relating to guilty plea procedure have 

been withdrawn from Title 5, The Function of the Trial Judge, 

and are included in this title. On the other hand, those rules 

which seem particularly to be relevant to the rule of the judge 

in the guilty plea process remain in Title 5. The draftsman 
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who is concerned with rules relating to pleas of guilty should 

review both titles. Additional guidelines for those performing 

particular roles in the process are found in standards Re1ati~ 

to the Prosecution Function (1971) 4.1 to 4.3 and Standards 

Relating to the Defense Function (1971) 6.1 and 6.2. While 

the rules in this title govern guilty pleas generally, the 

participants in the process should also exaTUine the rules 

based on the Standards referred to above. 

The appropriateness of rules governing guilty pleas and 

plea negotiations is illustrated by Rule 11 of the recently 

amended Federal Rules of Criminal Procedure (Pub. L. 94-64 

§ 3(5)-(10), 89 Stat. 371, 372, July 31, 1975). Although 

drawn in somewhat different language, Rule 11 incorporates most 

of the features of the standards. 

Like Rule 11, the standards recognize the legitimacy of 

plea discussions and plea agreements. Hence, these proposed 

rules not only establish procedures to be followed by courts 

in taking pleas of guilty and nolo contendere, but they also 

provide guidelines for those who participate in the negotiations 

that preceed the plea. 

The plea of guilty involves a waiver of important consti­

tutional rights. Recent experience indicates that often the 

plea is not finally dispositive of the case, but is the 

subject of post conviction litigation. The draftsman of rules 

governing this stage must be aware of the sensitive considerations 

involved. 
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PART I. RECEIVING AND ACTING UPON THE PLEA 

10-1.1. Pleading by defendanti alternatives. 

(a) A defendant may plead not guilty, guilty or nolo 

contendere. A plea of guilty or nolo contendere shall be 

received only from the defendant himself in open court, except 

when the defendant is a corporation, in which case the plea 

may be entered by counselor a corporate officer. 

(b) A defendant may plead nolo contendere only with 

the consent of the court. The court may accept a plea of 

nolo contendere only when, upon due consideration of the 

views of the parties and the interest of the public in the 

effective administration of justice, it is convinced that 

the interest of justice will be served by such acceptance. 

Reference: Standards Relating to Pleas of Guilty (1968) 
(hereafter cited in this Title as Standard) 1.1. 

Note: For a related standard, see The Function of the 
Trial Judge 4.3. 

10-1.2. Aid of counseli time for deliberation. 

(a) A defendant shall not be called upon to plead until 

he has had an opportunity to retain counselor, if he is 

eligible for appointment of counsel, until counsel has been 

appointed or waived. A defendant with counsel should not be 

required to enter a plea if his counsel makes a reasonable 

request for additional time to represent the defendant's interests. 

(b) A defendant without counsel should not be called upon 
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to plead to a charge of felony or other offense punishable 

by imprisonment for more than one year within less than seven 

days following the date he was held to answer or was o'c:herwise 

informed of the charge. 

Reference: Standard 1.3. 

Note: For related standards, see Discovery and 
Procedure Before TrialS. 3: Providing Defl:mse Se.rvices 4.1, 
5.1, 5.2, 5.3, 7.2, 7.3; The Defense Function 5.1, 5.2; The 
Function of the Trial Judge 3.4. . 

10-1.3. Acceptance of pleas of guilty or nolo contendere. 

(a) The court shall not accept a plea of guilty or 

nolo contendere from a defendant without first addressing 

the defendant personally and determining that 

(i) the defendant understands the nature of the charge; 

(ii) the defendant understands that, by pleading guilty 

or nolo contendere, he waives his constitutional 

right to persist in a plea of not guilty and 

remain silent, his right to a trial by jury and 

his right to be confronted with the witnesses 

against him; 

(iii) the plea is voluntary; and 

(iv) unless the court1s concurrence in a plea agreement 

prior to acceptance of the plea renders it 

unnecessary, the dGfendant understands the maximum 

possible sentence on the charge (including that 

possible from consecutive sentences), the mandatory 

minimum sl9ntence, if any, on the charge, and, when 
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applicable, that a different or additional punishment 

is authorized by reason of a previous conviction or 

other factors which may be established, after his 

plea, in the present action. 

(b) Notwithstanding the acceptance of a plea of guilty 

or nolo contendere, the court shall not enter a judgment upon 

such plea without making such inquiry as will satisfy the 

court that there is a factual basis for the plea. 

(c) If the plea of guilty or nolo contendere is not 

accepted, the judge shall state the reasons and ~ha11 require 

a verbatim record of the proceedings to be made and preserved. 

Reference: Standards Relating to the Function of the 
Trial Judge 4.2. 

Note: Standard 1.4, Standards Relating to Pleas of 
Guilty 1.4 was substantially expounded and effectively 
superseded by the Standard referred to above. See also Baykin 
v. Alabama, 395 U.S. 238 (1969). For another related Standard, 
se~ sentencing Alternatives and Procedures 5.5. 

10-1.4. Unrepresented defendant; reaffirmation of plea. 

If a defendant who has waived counsel tenders a plea of 

guilty or nolo contendere to a charge of felony or other 

offense punishable by imprisonment for more than one year, the 

court shall not accept the plea unless it is reaffirmed by the 

defendant after a reasonable time for deliberation, not less 

than three days, following the date the defendant received the 

advice from the court required by Rule 10-1.3. 
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Note: This new section is based. upon the second sentence 
of Standard 1.3 (b). The words "who has waived counsell! are 
substituted for "without counsel. 1I The words IIcharge of felony 
or other offense punishable by imprisonment for more than one 
year" are substituted for "serious offense." Tho words "not 
less than three days" are substituted for "set by ntle or 
statute" to providE! a definite minimum limit on the time the 
court must allow an unrepresented defendant t.o deliberate 
whether he will reaffirm his plea after receh i :g the a.dvice 
and warnings from the court as required by Rule 10-1.3. 

10-1.5. Plea agree~r-;~nts. 

(a) The trial judge shall not accept a plea of guilty 

or nolo contendere without first inquiring whether there is a 

plea agreement and, if there is one, requiring that it be 

disclosed on the record~ 

(b) If the plea agreement contemplates the granting of 

charge o~ sentence concessions by the trial judge, he shall: 

(i) unless he then and there grants such concessions, 

advise the defendant as to the role of the judge 

with respect to such agreements, as provided in 

the following subparagraphs; 

(ii) give the agreement due consideration, but 

notwithstanding its e.xistence reach an independent 

decision on whether to grant charge or sentence 

concessions; and 

(iii) permit withdrawal of the plea (or, if it has not 

yet been accept.ed, withdrawal of the tender of the 

plea) ir~ any case in which the judge determines 

not to grant th'3 charge or sentence concessions 

contemplated by the agreement. 
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(c) The trial judge may decline to give consideration 

-to a plea of guilty until after completion of a presentence 

investigation or may indicate his conditional concurrent 

prior thereto. 

Reference: St.andards Relating -to the Function of the 
Trial Judge 4.1, 4.2. Also see, Standards Relating to Pleas 
of Guilty 1.5, 3.3b. 

Note: For related standards, see Sentencing Alternatives 
and Procedures 5.3, 5.4~ The Defense Function 6.1, 6.2~ The 
Prosecution Function 4.1. 

10-1.6. Record of proceedings. 

A verbatim record of the proceedings at which the 

defendant enters a plea of guilty or nolo contendere shall be 

made and preserved. The record shall include (a) the court's 

advice to the defendant (as required by Rule 10-1.3 and, when 

applicable, Rule 10-2.3), (b) the inquiry into the 

voluntariness of the plea (as required by Rule 10-1.5), and (c) 

the inquiry into the accuracy of the plea (as required by Rule 

10-1.6). 

Reference: Standard 1.7. 

Note: For related standards, see The Function of the 
Trial Judge 4,,1, 4.2. 

10-1.7. Pleading to other offenses. 

Upon entry of a plea of guilty or nolo'contendere or 

after conviction on a plea of not guilty, the defendant through 

counsel may make a written request for permission to plead 
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guilty or nolo contendere as to any other crime or crimes he 

has comuitted which are within the jurisdiction or coordinate 

courts of the state. Upon receipt of written approval of the 

prosecuting attorney of the governmental unit in which such a 

crime was committed, together with a certified copy of the 

charge filed in that unit, the defendant shall be allowed to 

enter the plea, subject to the court's discretion under Rule 

10-1.2(b) to refuse to accept a plea of nolo contendere. In 

making a request for transfer of a charge under the provisions 

of th.~s section, the defendant shall be deemed to have waived 

(a) venue as to a crime committed in another governmental unit 

of the state, and (b) as to an offense not yet formally 

charged, return of an indictment or filing of an information in 

the coordinate court of that unit. 

Reference: Standard 1.2. 

Note: The principal deviations from the language of 
Standard 1.2 are (1) in requiring that the defendant's request 
for the transfer of a charge pending in another unit be made 
in writing so that there may be records in the files of the clerks 
of court and the prosecuting attorneys of the two units involved 
showing the basis of the transfer (compare Rule 20, Federal Rules 
of Criminal Procedure); (2) in requiring that a certified copy of 
the transferred charge, in addition to the written approval of 
the prosecuting attorney of the unit in which the other crime 
was committed, be sent to the court to which the charge is 
transferred as the basis for further action in that court; (3) 
in predicating the waivers of venue and formal charge upon the 
defendant's written request for transfer rather than the after­
the-fact entry of his plea; and (4) in substituting "return of 
an indictment or filing of an information" for "forma1 charge." 
This latter provision, and the section as a whole, must of 
necessity presuppose that a charge of a't least the degree of a 
formal complaint is pending in the unit in which the other 
crime was committed, since a prosecution can hardly proceed on 
anything less (except for a pet'ty offense such as a traffic 
violation, which is commonly based upon a citation or violation 
notice). For the same reason, the ambiguous words "or could be 
charged" in the second sentence of Standard 1.2 are deleted. 
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For a related standard, see Sentencing Alternatives and 
Procedures 5.2. 

10-1.8. Consideration of plea in final disposition. 

(a) It is proper for the court to grant charge and 

sentence concessions to a defendant who enters a plea of 

guilty or nolo contendere when the interest of the public in 

the effective administration of justice WQuld thereby be served. 

Among the considerations which are appropriate in determining 

whether such concessions should be granted are: 

(1) that the defendant by his plea has aided in 

ensuring the prompt and certain application of 

correctional measures to him; 

(2) that the defendant has acknowledged his guilt 

and shown a ";'illingness to assume responsibility 

for his conduct; 

(3) that the concessions will make possible the 

application of alternative correctional measures 

which are better adapted to achieving rehabilitative, 

protective, deterrent or other purposes or correctional 

treatment, or will prevent undue harm to the defendant 

from the form or description of the conviction; 

(4) that the defendant has made public trial 

unnecessary when there are goooreasons for not having 

the case dealt with in a public trial; 
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(5) that the defendant has given or offered 

cooperation when such cooperation has resulted or 

may result in the successful prosecution of other 

offenders engaged in equally serious or more criminal 

conduct 7 

(6) that the defendant by his plea has aided in avoiding 

delay in the disposition of other cases and thereby 

has contTibuted to the efficient administration of 

criminal justice in the prompt and certain application of 

correctional measures to other convicted offenders. 

(b) The court shall not impose upon a defendant any 

sentence in excess of that which would be justified by any of 

the rehabilitative, protective, deterrent or other purposes of 

the criminal law because the defendant has chosen to require 

the prosecution to prove his guilt at trial rather than to 

enter a plea of guilty or nolo contendere. 

Reference: Standard 1.8. 

PART II. PLEA DISCUSSIONS 

AND PLEA AGREEMENTS7 SPECIAL PROVISIONS 

10-2.1. Propriety of plea discussions and plea agreements. 

(a) In cases in which it appears that it would serve the 

interest of the public in the effective administration of 

criminal ju~t~ce under the principle~ set forth in Rule 10-1.8 

(a), the prosecuting attorney may engage in plea discussions 

for the purpose of reaching a plea agreement. He shall engage 
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in plea discussions and reach a plea agreement with the 

defendant only through defense counsel, except when the 

defendant has waived his right to be represented by appointed 

or retained counsel. 

(b) The prosecuting attorney may agree ·to one or more 

of the following, as appropriate in the circumstances of the 

individual casez 

(l) to make or not to oppose favorable recommendations 

as to the sentence which should be imposed if the 

defendant enters a plea of guilty or nolo 

contendere; 

(2) to seek or not to oppose dismissal of the charge 

if the defendant enters a plea of guilty or nolo 

contendere to a charge of another offense reasonably 

related to the offense charged; 

(3) to seek or not to oppose dismissal of other charges 

or not to press potential charges against the defendant 

if he enters a plea of guilty or nolo contendere 

to one or more of the charges against him. 

(c) Similarly situated defendants shall be afforded 

equal opportunities for plea discussion and plea agreements. 

Refe:cence: Standard 3.1. 

Note: For related standards, see Discovery and Proeedure 
~efore Trial 1.3, 1.4; Joinder and Severance 1.3; The Defense 
Functio~ 5.2, 6.1, 6.2; The Prosecution Function 4.1, 4.3. 
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10-2.3. Discussions and agreement not admissible. 

Unless the defendant enters a plea of guilty or nolo 

contendere as agreed upon in a plea agreement and the plea is 

not withdrawn, neither the plea discussions nor the plea 

agreement shall be received in evidence against or in favor of 

the defendant in any criminal or civil action or administrative 

proceeding. 

Reference: Standard 3.4. 

PART III. WITHDRAWAL OF PLEA 

10-3.1. Plea withdrawal. 

(a) The court shall allow a defendant to withdraw his 

plea of guilty or nolo contendere upon a timely motion and 

proof to the satisfaction of the court that withdrawal is 

necessary to correct a manifest injustice. 

(1) A motion to withdraw a plea of guilty or nolo 

contendere to correct a manifest injustice is timely if, 

upon consideration of the nature of the allegations of the 

motion, the court determines that it is made with due 

diligence. Such a motion is not barred because it is 

made after the entry of judgment upon the plea. If a 

defendant is allowed to withdraw his plea after judgment 

has been entered, the court shall set aside the judgment 

and the plea. 
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(2) Withdrawal of a plea of guilty or nolo 

contendere shall be deemed to be necessary to correct a 

manifest injustice if the defendant proves to the 

satisfaction of the court that: 

(i) he was denied the effective assistance of counsel; 

(ii) the plea was not entered or ratified by the 

defendant or a person authorized to do so in his 

behalf; 

(iii) the plea was involuntary, or was entered without 

knowledge of the nature of the charge cr that the 

sentence imposed could be imposed; 

(iv) he did not receive the charge or sentence 

concessions contemplated by a plea agreement and the 

prosecuting attorney failed to seek or not oppose the 

concessions as promised in the plea agreement; or 

(v) he did not receive the charge or sentence 

concessions contemplated by a plea agreement in 

which the trial judge had indicated his concurrence 

and he did not affirm his plea after receiving advice 

that the judge had withdrawn his indicated concurrence 

and an opportunity to either affirm or withdraw the 

plea, as provided in Rule lO~1.5(b) (iii). 

(b) In the absence of proof that withdrawal is necessary 

to correct a manifest injustice, a defendant may not withdraw 

his plea of guilty or nolo contendere as a matter of right 

after it has been accepted by the court. At any time before 
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sentence, the court in its discretion may allow the defendant 

to withdraw his plea if it is fair and just to do so, giving 

due consideration to the reasons advanced by the defendant in 

support of his motion and any prejudice the granting of the 

motion would cause the prosecution by reason of actions taken 

in reliance upon the defendant's plea. 

(c) The defendant may move to withdraw his plea of 

guilty or nolo contendere without alleging that he is innocent 

of the ch,arge to which the plea was en'tered. 

Reference: Standard 2.1. 

Note: The following are the principal changes in 
Standard 2.1: (1) the addition of a sentence in subsection 
(a) (1) (Standard 2.1 (a) (i» prescribing the procedure to be 
followed when the defendant is allowed to withdraw his plea 
after judgment has been enteredi (2) the transposition of 
Standard 2.l(a) (iii) as sUbsection (c), because the subject 
matter of the provision (defendant not required to allege 
that he is innocent) is independent under the general topic 
of the section and the provision applies to motions under 
both subsection (a) (Standard 2.l(a)--withdrawal at any time 
to correct manifest injustice) and subsection (:Q.) (Standard 
2.l(b)--withdrawal for lesser reasons before s8~tence); it 
is therefore not properly a subdivision of sUbsection (a) 
as in Standard 2.l(a)i and (3) the revision of the second 
sentence of Standard 2.l(b) (SUbsection (b), supra) to provide 
that in considering a motion to withdraw a plea before 
sentence, the cour't should weigh the grounds advanced by the 
defendant against any prejudice the granting of the motion 
would cause to the prosecution because of actions it has taken 
in reliance upon the plea in order to reach a decision that is 
fair and just to both sides. As it reads, the "unless the 
prosecution" clause of Standard 2.l(b) would require denial of 
the motion no matter how unjust to the defendant such action 
would be if the prosecution would be "substantially prejudiced 
by reliance upon the defendant's plea" II The court's discretion 
should not be so limited. Even "substantial" prejudice to the 
prosecution resulting from, e.g., dismissal of witnesses in 
reliance upon the fact that the defendant has plead guilty or 
nolo contendere (see Pleas of Guilty, Commentary, pp. 58-59 )', 
should not require denial of a motion to withdraw a plea 
supported by grounds which appeal to the court as just. For 
related standards, see Discovery and Procedure Before Trial 
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1.3, 1.4; sentencing Alternatives and Procedures 5.5; The 
Prosecution Function 4.1, 4.3. See also Santobello v.~w York, 
404 u.s. 257 (1971). 

10-3.2. withdrawn or rejected plea not admissible. 

A plea of guilty or nolo contendere which is not accepted 

or has been withdrawn shall not be received in evidence 

against the defendant in any criminal proceeding. 

Reference: Standard 2.2. 
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T:Lt1e 11 

TRIAL BY JURY 

PRELDUNARY COM!.'1ENT 

The ABA Standards Relating to Trial by Jury (1968) deal 

with the right of an accused to trial by jury and with the 

accused's waiver of that right, the selection of the jury, 

jury orientation and compensation, special procedures which 

should be adopted during criminal jury trials in order to 

avoid prejudice to the defendant and to assure a proper 

allocation of responsibility between the trial judge and the 

jury, and procedures necessary to ensure that the jury 

receives all the assistance which it may need during the course 

of its deliberations and in reaching a verdict. The right of 

an accused to trial by jury is, of course, clearly a matter of 

sUbstantive law. The parameters of that right must, therefore, 

be determined through constitutional interpre.tation. 

Furthermore, the manner of the selection, qualification, and 

compensation of jurors are primarily matters for the 

legislature to determine. The balance of these Standards, 

relating to special procedures during jury trials and during 

the course of the jury's deliberations, are primarily 

procedural in nature, and are, therefore, proper subjects for 

judicial rule-making. In those areas where the Standards 

are silent, or where the language of the Standards is too 
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general to provide helpful guidelines, the Federal Rules of 

criminal Procedure, Rules 23 to 31, have been used as models. 

PART I. GENERAL PRINCIPLES 

11-1.1. Right to Trial by Jury. 

In all criminal cases the defendant shall have the right 

to be tried by a jury of twelve whose verdict shall be 

unanimous, except where otherwise provided by law. 
Reference: Standards Relating to Trial by Jury (1968) 

(hereafter in this Title cited as Standard), 1.1. 

Note: The right to trial by jury is assured by 
substantive law. A rule relating to this subject can only 
declare the law as reflected in the constitution and statutes 
of -the jurisdiction. Where not barred by applicable 
constitutional provisions, the standards permit limitation of 
the right to jury trial in one or more of the following ways: 
(a) by denial of jury trial to those charged with "petty 
offenses"; (b) by requiring trial without jury for lesser 
offenses, provided there is a right to appeal without 
unreasonable restrictions to a court in which a trial de novo 
by a jury may be had; (c) by the use of juries of less than 
twelve, without regard to the consent of the parties; or (d) by 
permitting less than unanimous verdicts, without regard to the 
consent of the parties. 

Attention is invited to ABA Standards Relating to Trial Courts, 
developed by the ABA Commission on Standards of Judicial Administration, 
approved by the ABA House of Delegates in February, 1976, that places 
the ABA on record that jury trial is a matter of right and provides in 
standard 2.10 Right of Jury Trial, (a) Criminal Cases. "Jury trial should 
be available upon request of a party, including the state, in criminal 
prosecutions in which confinement in jailor prison or other severe 
penalty may be imposed. The jury should consist of twelve persons, 
except that a jury of less than 12 (but not less than six) may be provided 
when the penalty that may be imposed is not more than six months' con­
finement. The verdict of the jury should be unanimous." This action of 
the ABA House of Delegates will be considered by the ABA Special 
Committee on the Administration of Criminal Justice in a re-evalua-tion 
of this standard. 

Before drafting rules to limit the right to jury trial in 
any of the suggested ways, the draftsman should acquaint himself 
with Duncan v. Louisiana, 391 U.S. 145 (1968), Baldwin v. New 
York, 3-99 U.S. 66 (1970), Williams v. Florida, 399 U.S. 78 
(1970), Johnson v. Louisiana, 406 U.S. 356 (1972) and Apodaca 
v. Oregon, 406 U.S. 404 (1972). 

11-1~2. Waiver of trial by jury. 

(a) Cases required to be tried by jury shall be so tried 

unless the defendant waives a jury trial [with the approval of 
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the court and the consent of the prosecution] in accordance 

with this rule. 

(b) The judge in open court shall advise the defendant 

of his right to trial by jury. After being so advised, the 

defendant may waive his right to jury trial, either in writing 

or in open court for the record. 

(c) Upon finding that this rule has been complied with 

and that the defendant has knowingly and voluntarily waived 

his right to trial by jury, the court shall [may] accept such 

waiver. 

(d) The defendant may not withdraw a knowing and 

voluntary waiver of jury trial as a matter of right, but the 

court, in its discretion may permit withdrawal prior to the 

commencement of trial. 

Reference: Standard 1.2; Fed. Rules Crim. Proc., Rule 
23(a). 

Note: The Standards take no position with respect to 
whether the acceptance of a waiver should be conditioned on 
approval by the court and the prosecuting attorney. The 
language in brackets will be used if the decision is to 
require such approval. (For discussion, see commentary 
Standards Relating to Trial by Jury. (1968), pp. 29-37). For 
related standards, see Fair Trial and Free Press 3.3; The 
Defense Function 5.2; The Function o£ the Trial Judge 4.3. 

11-1.3. Waiver of full jury. 

(a) The defendant may elect trial by n number of jurors 

less than the number to which he is entitled. 
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(b) At any time before verdict, the parties with the 

approval of the court may stipulate that the jury shall consist 

of any number less than that required for a full jury. 

(c) The court shall not permit the election Qr approve 

the stipulation provided for by this rule, unless the defendant, 

after being advised by the court of his right to a trial by 

full jury, personally waives such right either in writing or in 

open court for the record. 

Reference: Standard 1.3; Fed. Rules Crim. Proc., Rule 
23 (b) • 

Note: For a related standard, see The Defense Function 
5.2. 

PART II. SELECTION OF THE JURY 

11-2.1. Selection of prospective jurors. 

The selection of prospective jurors shall be governed by 

the following general principles: 

(a) The names of persons who may be called for jury 

service shall be selected at random from sources which will 

furnish a representative cross-section of the community. 

(b) Jury officials shall determine the qualifications 

of prospective jurors by questionnaire or interview, and 

disqualify those who fail to meet specified minimum 

requirements. The grounds for disqualification shall be 

clearly stated objective criteria, and shall include: 

179 



(i) inability to read, write, speak, and understand the 

English language; 

(ii) incapacity, by reason of mental or physical informity, 

to render efficient jury service; 

(iii) failure to meet reasonable requirements concerning 

citizenship, residence, or age; and 

(iv) pending charge of conviction of a felony or a crime 

involving moral turpitude. 

(c) Prospective jurors may be excused from jury service 

upon request on the basis of clearly stated grounds for 

exemption, including: 

(i) that the person has previously served as a juror 

within a specified period of time; or 

(ii) that the person is actively engaged in one of a 

limited number of specifically identified critical 

occupations. 

(d) The court may excuse other persons upon a showing of 

undue hardship or extreme inconvenience. 

Reference: Standard 2.1. 

Note: The details and mechanics of the process by which 
prospective jurors are selected will vary from jurisdiction 
to jurisdiction in accordance with local conditions and local 
substantive law. This proposed rule, "I.'lhich follows the 
Standard, suggests only the general principles which are 
believed to be basic to a fair and effective selection process. 
A rule relating to this subject designed for a particular 
jurisdiction will necessarily be amplified and adapted in the 
manner required by local law. For related standards, see 
Discovery and Procedure Before Trial 5.4; Fair Trial and Free 
Press 3.2, 3.4; The Defense Function 7.2; The Function of the 
Trial Judge 5.1; The Prosecution Function 5.3. 
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11~2.2. Juror orientation; use of handbooks. 

Prospective jurors shall receive an orientation which 

informs them of the nature of their duties and introduces them 

to trial procedure and legal terminology, but which does not 

include anything to be regarded by the jurors as instructions 

of law to be applied in any case or anything that may prejudice 

a party or mislead the jurors. This orientation may be 

accomplished by the use of juror handbooks, which may, but need 

not, be implemented by oral instructions. 

Reference: Standard 3.1. 

Note: For related standards, see The Function of the 
Trial Judge 5.6, 5.11, 5.12. 

11-2.3. List of prospective jurors. 

Upon request, lists of prospective jurors and their 

addresses shall be furnished to the defendant or his counsel 

and the prosecuting attorney. 

Reference: Standard 2.2. 

Note: For related standards, see Discovery and Procedure 
Before Trial 5.4; Fair Trial and Free Press 3.2, 3.4i The 
Defense Function 7.2; The Function of the Trial Judge 5.1; The 
Prosecution Function 5.3. 

11-2.4. Challenge to the array. 

The prosecuting attorney and the defendant or his attorney 

may challenge the array on the ground that there has been a 
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material departure from the requirements of the law governing 

selection of jurors. 

Reference: Standard 2.3. 

Note: For related standards, see Discovery and Procedure 
Before Trial 5.4; Fair Trial and Free Press 3.2, 3.4; The 
Defense Function 7.2 i 'l'he l?unction of the Trial Judge 5.1 i 
The Prosecution Function 5.3. 

11~2.5. Voir dire examination. 

A voir dire examination shall be conducted for the purpose 

of discovering bases for challenge for cause and for the 

purpose of gaining knowledge to enable an intelligent exercise 

of peremptory challenges. The judge shall initiate the voir 

dire examination by identifying the parties and their 

respective counsel and by briefly outlining the nature of the 

case. The judge shall then ask the prospective jurors any 

questions which he thinks necessary, touching their 

qualifications to serve as jurors in the ca.use on trial. The 

judge shall also permit such additional questions by the 

defendant or his attorney and the prosecuting attorney as he 

deems reasonable and proper. 

Reference: Standard 2.4. See a.lso, Fed. Rules Crim. 
Proc., Rule 24(a). 

Note: For related standards, see Discovery and Procedure 
Before Trial 5.4; Fair Trial and Free Press, 3.2, 3.4; The 
Defense Function 7.2i The Function of the Trial Judge 5.li 
The Prosecut.ion Func"tion 5.3. 

Attention is invited to the resolution of the ABA House of 
Delegates in February, 1975, that places the ABA on r~cord.as supporting 
the "concept of voir dire by counsel as a matter of rlght In federal 
civil and criminal cases." This action will be considered by the ABA 
Special Committee on the Administration of Criminal Justice in a re­
evaluation of this Standard. 
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11-2.6. Challenges for cause. 

If the judge after examination of any juror is of the 

opinion that grounds for challenge for cause are present, the 

judge should excuse that juror from the trial of the case. If 

the judge does not excuse the juror, any party may challenge 

the juror for cause. A challenge to an individual should be 

made before he is sworn to try the case, but the judge may 

permit it to be made after he is sworn but before jeopardy has 

attached. 

Reference: Standard 2.5. 

Note: Grounds for challenge for cause will be found in 
the statutes of the jurisdiction and elsewhere in the rules. 

11-2.7. Exceptions to chal1E.mge. 

(a) The challenge for cause may be except~d' to by the 

adverse party for insufficiency and f if so, the court shall 

determine the sufficiency thereof, assuming the facts alleged 

in the challenge to be true. The challenge may be denied by 

the adverse party and, if so, the court shall try and 

determine the issue, both as to law and fact. 

(b) Upon trial of a challenge, the rules of evidence 

applicable to testimony offered upon the trial of an ordinary 

issue of fact shall govern. The juror challenged, or any other 

competent person may be examined as a witness by either party. 

If a challenge for cause is determined to be sufficient, or if 

found to be true, as the case may be, it shall be allowed, and 
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the juror to whom it was directed shall be excluded7 otherwise 

the challenge shall be disallowed. 

Reference: Washington superi.or Court Criminal Rules 
(hereafter cited as Washington Rule), Rule 6.4(d). 

11-2.8. Peremptory challenges. 

(a) A peremptory challenge is an objection to a juror 

for which there is no reason given, but upon which the court 

shall exclude the challenged juror. If the offense charged 

is punishable by death, each side is entitled to 20 peremptory 

challenges. If the offense charged is punishable by 

imprisonment for more than one year, the prosecution is entitled 

to 6 peremptory challenges and the defendant or defendants 

jointly to 10 peremptory challenges. If the offense charged is 

punishable by imprisonment for not more than one year or by 

fine or both, each side is entitled to 3 peremptory challenges. 

If there is more than one defendant, the court may allow the 

defendants additional peremptory challenges and permit them to be 

exercised separately or jointly. 

(b) After prospective jurors have been passed for cause, 

peremptory challenges shall be exercised alternately, first by 

the prosectuion and then by each defendant until the peremptory 

challenges allowed are exhausted or the jury is accepted by all 

parties. Acceptance of the jury as presently constituted shall 
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not waive remaining peremptor.y challenges to jurors 

subsequently called. 

Reference: Standard 2.6; Fed. Rules Crim. Proce, Rule 
24(b); Washington Rule 6.4(e). 

Note: The Standard provides only that the nurr~er and 
mechanics of peremptory challenges shall be governed by rule 
or statute. The rule suggested above has been constructed by 
combining features of the federal rule with the Washington 
Rule. The suggested numbers of peremptory challenges are 
taken from Fed. Rules Crim. Proc., Rule 24(b). For related 
standards, see Discovery and Procedure Before Tri.al 5.4; Fai~ 
Trial and Free Press 3.2, 3.4; The Defense Function 7.2; The 
Function of the Trial Judge 5.1; The Prosecution Function 5.3. 

11-2.9. Alternate jurors. 

The court may direct that not more than 6 jurors in 

addition -to the regular jury be called and impanelled to sit 

as alternate jurors. Alternate jurors in the order in which 

they are called shall replace jurors who, prior to the time 

the jury retires to consider its verdict, become or are found 

to be unable or disqualified to perform their duties. 

Alternate jurors shall be drawn in the same manner, shall have 

the same qualifications, shall be subject to the same 

examination and challenges, shall take the same oath and shall 

have the same functions, powers, facilities and privileges as 

the regular jurors. An alternate juror who does not replace a 

regular juror shall be discharged after the jury retires to 

consider its verdict. Each side is entitled to 1 perelnptory 

challenge in addition to those otherwise allowed by law if 1 

or 2 alternate jurors are to be impanelled, 2 peremptory 
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challenges if 3 or 4 alternate jurors are to be impanelled, 

and 3 peremptory challenges if 5 or 6 alternate jurors are 

to be impanelled. The additional peremptory challenges may be 

used against an alternate juror only, and the other peremptory 

challenges allowed by these rules may not be used against an 

alternate juror. 

Reference: Standard 2.7; Fed. Rules Crim. proc., Rule 
24(c). 

Note: The language of the federal rule is employed here. 
For related standards, see Discovery and Procedure Before Trial 
5.4; Fair Trial and Free Press 3.2, 3.4: The Defense Functlon 
7.2; The Function or the Trfal ,Judge 5.1; The Prosecution 
Function 5.3. 

PART III. PROCEDURES DURING TRIAL 

11-3.1. custody and restraint of defendants and witnesses. 

(a) During trial the defendant shall be seated where he 

can effectively consult with his counsel and can see and hear 

the proceEldings. 

(b) An incarcerated defendant or witness shall not be 

required to appear in cour"t in the distinctive attire of a 

prisoner or convict. 

(c) Defendants and witnesses shall not be subjected to 

physical restraint while in court unless the trial judge has 

found such restraint reasonably necessary to maintain order. 

If the trial judge orders such restraint, he shall enter into 

the record of the case the reasons therefor. Whenever physical 
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restraint of a defendant or witness occurs in the presence of 

jurors trying the case, the judge shall instruct the jurors 

that such restraint is not to be considered in assessing the 

proof and determining guilty. 

Reference: Standard 4.1. 

Note: The special problem of dealing with the disruptive 
defendant is also dealt with in the Standards Relating to The 
Function of the Trial Judge, 5.3, and 6.1 through 6.3. 

11-3.2. Note taking by jurors. 

Jurors may take notes regarding the evidence presented to 

them and keep such notes with them when they retire for their 

deliberations. Such notes shall be treated as confidential 

between the juror making them and his fellow jurors. 

Reference: Standard 4.2. 

Note: For related standards, see The Function of the 
Trial Judge 5.11, 5.12. 

11-3.3. Substitution of judge. 

(a) If by reason of death, sickness or other disability 

the judge before whom a jury trial has commenced is unable to 

proceed with the trial, any other judge regularly sitting in 

or assigned to the court, upon certifying that he has 

familiarized himself with the record of the trial, may proceed 

with and .finish the tria1~ 
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(b) If by reason of absence, death, sickness or other 

disability the judge before whom the defendant has been tried 

is unable to perform the duties to be performed by the court 

after a verdict or finding of guilt, any other judge regularly 

sitting in or assigned to the court may perform those duties; 

but if such other judge is satisfied that he cannot perform 

those duties because he did not preside at the trial or for 

any other re::.1son, he may in his discretion grant a new trial. 

Reference: Standard 4.3; Fed. Rules Crim. Proc., Rule 25. 

Note: The language of the federal rule is suggested 
here as it provides more specific guides than the gene~al 
language of the Standard. 

11-3.4. Evidence. 

In all trials under these rules the testimony of witnesses 

shall be taken orally in open cour~. The-rules of evidence 

applicable in civil cases shall apply unless otherwise provided 

by statu·te or these rules or limited by the constitution of 

the United States or the state of 

Reference: Fed. Rules Crim. Proc., Rule 26. 

Note: The standards do not deal with rules of evidence. 
The examination of witnesses and proof of facts will be 
governed by the general law of evidence applicable in the 
jurisdiction. Hence, the specific rules of evidence are not 
touched upon here. 
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11-3.5. Evidence of prior convictions. 

When prior convictions of the defendant are admissible 

solely for the purpose of determining the sentence to be 

imposed, such convictions shall not be alleged in the complaint, 

information or indictment, nor shall evidence of such 

convictions be introduced or the jury be otherwise informed of 

them until it has found the defendant guilty. 

Reference: Standard 4.4. 

Note: For a related standard, see The Prosecution 
Function 6.1. 

11-3.6. Motion for judgment of acquittal. 

(a) After the evidence on either side is closed, the 

court on motion of a defendant or on its own motion shall order 

the entry of a judgment of acquittal of one or more offenses 

charged if the evidence is insufficient to sustain a conviction 

of such offense or offenses. Such a motion by the defendant, 

if not granted, shall not be deemed to withdraw the case from 

the jury or to bar the defendant from offering evidence. 

(b) If the defendant's motion for judgment of acquittal 

is made at the close of the evidence offered by the 

prosecution, the court may not reserve decision on the motion. 

If the defendant's motior.. is made at the close of all the 

evidence, the court may reserve decision on the motion, submit 

the case to the jury and decide the motion either before the 
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jury returns a verdict or after it returns a verdict of guilty 

or is discharged without having returned a verdict. 

(c) If the jury returns a verdict of guilty or is 

discharged without having returned a verdict, the defendant's 

motion for judgment of acquittal may be made or renewed within 

7 days after the jury is discharged or within such furt.her 

time as the court may fix during the 7-day period. 

Reference: Standard 4.5; Fed. Rules Crim. Proc., Rule 29 

Note: For related standards, see The Function of the Trial 
.IudS£.§. 5.6,,5.11,5.12. 

11-3.7. Jury instructions. 

(a) A book of pattern jury instructions approved by the 

Supreme Court shall be available in each trial court for 

use in criminal cases. Any trial court may adopt special 

rules permitting instructions to be requested by number from 

such pUblished book of instructions. Such pattern instructions 

shall be modified and supplemented whenever necessary to ensure 

that the jury is adequately instructed with respect to the case 

being tried. 

(b) At the close of the evidence or at such earlier 

time as the court reasonably directs, the court shall allow 

any party to tender written instructions and may direct counsel 

to prepare designated instructions in writing. Copies of 

tendered instructions and instructions preparec at the 

direction of the court shall be furnished to the other par~ies. 
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(c) A conference on instructions shall be held out of 

the hearing of the jury, and, on request of any party" out; (}'z 

the presence of the jury, counsel shall be afforded an 

opportuni'ty to object to any instruction tendl!;~red by another 

party or prepared at the direction of the court. The court 

shall advise counsel what instructions will be giVen prior to 

their delivery and, in any event, before t.he argume.nts to the 

jury. No party shall be permitted tQ object on appeal to the 

failure to give an instruction unless he shall have tendered 

it, and no party shall be permitted to claim as error on appeal 

the giving of an instruction unless he objected thereto, 

stating distinctly the matter to which he objects and the 

grounds of his objection. However, if the interests of 

justice so require, substantial defects or omissions should not 

be deemed waived by failure to object to or tender an 

instruction. 

(d) After the jury is sworn the court may give 

preliminary instructions deemed appropriate for its guidance 

in hearing the case. After the arguments are completed, the 

court should give the jury all necessary instructions. 

(e) All instructions, whether given or refused, shall 

become a part of the record. All objections made i:o 

instructions and the rulings thereon shall be included in the 

record. 

Reference: Standard 4.6; see also Fed. Rules Crim. Proc., 
Rule 30. 
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Note: The tentative draft of the standards (4.7) provided 
that at the time the court instructs the jury it may summarize 
and comment on evidence. Guidelines and limitations governing 
such comments are se·t ou t. Standard 4. 7 was approved by the 
Special Committee on Standards for Criminal Justice by a vote 
of 7 to 4. However, the Council of the ABA section of 
Criminal Law rejected the proposed standard by a vote of 10 to 2. 
Finally, a motion to delete Standard 4.7 carried in the ABA 
House of Delegates by a vote of 126 to 91. (Reports of Am. 
Bar Assn. (1968), Vol. 93, p. 351). Hence, no rule relating 
to comment on the evidence has been prepared. 

The arguments in favor of Standard 4.7 are set out at 
length of pages 121 to 129 of the published report. on Standards 
Relating to Trial by Jury. It is there pointed out that the 
substance of the standard has been previously approved by the 
American Bar Association, the ABA section of Judicial 
Administration, the American Law Institute and the National 
Conference of Commissioners on Uniform state Laws. Also, 
attention is called to Griffin v. California, 380 U.S. 609 
(1965), in which the Supreme Court held that the trial court's 
(and the prosecutor's) comment on the defendant's failure to 
testify violated the defendant's privilege against self­
incrimination. For related standards, see Fair Trial and Free 
Press 3.5; The Function of the Trial Judge 5.6, 5.11, 5.12. 

PART IV. JURY DELIBERATIONS AND VERDICT 

11-4.1. Materials to iurv room. 

(a) The court in its discretion may permit the jury, upon 

retiring for deliberation, to take to the jury room a copy of 

the charges against the defendant and the exhibits and writings 

which have been received in evidence, except depositions. 

(b) Among the considerations which are appropriate in the 

exercise of this discretion are: 

(i) whether the material will aid the jury in a proper 

consideration of the case; 

(ii) whether any party will be unduly prejudiced by 

submission of the material; and 
( 
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(iii) whether the material may be subjected to improper 

use by the jury. 

Reference: Standard 5.1. 

11-4.2. Jury request to review. 

(a) If the jury, after retiring for deliberation, 

requests a review of certain testimony or other evidence, it 

shall be conducted to the courtroom. Whenever the jury's 

request is reasonable, the court, after notice to the 

prosecutor and counsel for the defense, shall have the 

requested parts of the testimony read to the jury and shall 

permit the jury to re-examine the requested materials admitted 

into evidence. 

(b) The court need not submit evidence to the jury for 

review beyond that specifically requested by the jury, but in 

its discretion the court may also have the jury review other 

evidence relating to the same factual issue so as not to give 

undue prominence to the evidence requested. 

Reference: Standard 5.2. 

Note: For related standards, see The Function of the 
Trial Judge 5.11, 5.12. 

11-4.3. Additional instructions. 

(a) If the jury, after retiring for deliberations, 

desires to be informed on any point of law, it shall be 
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conducted to the courtroom. The court shall give appropriate 

additional instructions in response to the jury's request 

unless: 

(i) the jurors may be adequately informed by directing 

their attention to some portion of the original 

instructionsi 

(ii) the request concerns matters not in evidence or 

questions which do not pertain to the law of the 

case; or 

(iii) the request would call upon the judge to express 

an opinion upon factual matters that the jury 

should determine. 

(b) The court need not give additional instructions 

beyond thosa specifically requested by the jury, but in its 

discretion the court may also give or repeat other instructions 

to avoid giving undue prominence to the requested instructions. 

(c) The court may recall the jury after it- has retired 

and give it additional instructions in order: 

(i) to correct or withdraw an erroneous instruction; 

(ii) to clarify an ambiguous instruction; or 

(iii) to inform the jury on a point of law which should 

have been covered in the original instructions. 

(d) The provisions of Rule ll-3.7(c) and (e) also apply 

to the giving of all additional instructions, except that the 

court in its discretion shall decide whether additional 

argument will be permitted~ 
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Reference: Standar~ 5.3. 

Note: For related standards, see The Function of the 
Trial Judge 5.6, 5.11, 5.·12. 

11-4.4. Length of deliberations; deadlocked jury. 

(a) Before the jury retires for deliberation, the court 

may give an instruction which informs the jury: 

(i) that in order to return a verdict, each juror must 

agree thereto; 

(ii) that jurors have a duty to consult with one another 

and to deliberate with a view to reaching an 

agreement, if it can be done without violence to 

individual judgment; 

(iii) that each juror must decide the case for himself, 

but only after an impartial consideration of the 

evidence with his fellow jurors; 

(iv) that in the course of deliberations, a juror should 

not hesitate to re-examine his own views and change 

his opinion if convinced it is erroneous; and 

(v) that no juror should surrender his honest conviction 

as to the weight or effect of the evidence solely 

because of the opinion of his fellow jurors, or for 

the mere purpose of returning a verdict. 

(b) If it appears to the court tnat the jury has been 

\; unable to agree, the court may require the jury to continue 

its deliberations and may give or repeat an instruction as 

provided in subsection (a). ~rhe court shall not require or 
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threaten to require the jury to deliberate for an unreasonable 

length of time or for unreasonable intervals. 

(c) The jury may be discharged without having agreed 

upon a verdict if it appears that there is no reasonable 

probability of agreement. 

Reference:- Standard 5.4. 

Note: The rule proposed to implement Standard 5.4. is 
suggested as an alternative to the A1;Len charge, vlhich was 
approved in Allen v. united states, 164 u.s. 492 (1896), and 
has been the subject of frequent litigation since that time. 
For related standards, see The Function of the Trial Judge 5.6, 
5.11, 5.12. 

11-4.5. Verdict. 

(a) The verdict shall be returned by the jury to the 

judge in open court. 

(b) If there are two or more defendants, the jury at 

any time during its deliberations may return a verdict or 

verdict with respect to a defendant or defendants as to whom 

it has agreed7 if the jury cannot agree with respect to all, 

the defendant or defendants as to whom it does not agree may 

be tried again. 

(c) The defendant may be found guilty of an offense 

necessarily included in the offense charged or an offense 

necessarily included therein if the attempt is an offense. 

(d) When a verdict is returned and before it is recorded 

the jury shall be polled at the request of any party or upon 

the court's own motion. The poll shall be conducted by the 
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court or the clerk of the court asking each juror individually 

whether the verdict announced is his verdict. If upon the 

pb11 there is not unanimous concurrence, the jury may be 

directed to retire for further deliberations or may be 

discharged. 

Reference: Fed. Rules Crim. Proc., Rules 23(a) and 31~ 
Standard 5.5. 

Note: Subsections a, band c are based on the federal 
rules and have no counterpart in the standards. However, they 
reflect the usually approved practice. For a related standard, 
see The Function of the Trial Judae 5.12. 

11-4.6. Impeachment of the verdict. 

(a) Upon an inquiry into the validity of a verdict, no 

evidence shall be received to show the effect of any statement, 

conduct, event or condition upon the mind of a juror or 

concerning the mental processes by which the verdict was 

determined. 

(b) The limitations in subsection (a) shall not bar 

evidence concerning whether the verdict was reached by lot. 

(c) Subject to the limitations in subsection (a), a 

juror's testimony or affidavit shall be received when it 

concerns: 

(i) whether matters not in evidence came to the attention 

of one or more jurors, under circumstances which 

would violate the defendant's constitutional right 

to be confronted with the witnesses against him~ or 
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(ii) any other misconduct for which the jurisdiction 

permits jurors to impeach their verdict. 

Reference: Standard 5.7. 

Note: For related standards, see Fair Trial and Free 
Press 3.6~ The Defense Function 7.3~ The Function of the Trial 
Judge 5.11, 5.12. 
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Title 12 

SENTENCING ALTERNATIVES AND PROCEDURES ,I 

PRELIMINARY COMMBNT 

The implementation of the ABA Standards Relating to 

Sentencing Alternatives and Procedures, (1968), will require 

action on the legislative, administrative,and judicial levels. 

While the draft rules here suggested may go beyond the 

appropriate limits of the judicial rule making power, they 

hardly provide a framework for the complete implementation of 

the Standards. The nature of the sentencing authority, the 

range of sentencing alternatives and the state policies with 

respect to confinement and other punishment are initially 

matters for legislative concern. The supplying of facilities 

and adjunctive services requires both legislative and 

administrative action. De1relopment of sentencing criteria 

involves matters of internal court policy and judicial 

administration. Hence, court rules can not provide an 

adequate instrumentality for the full implementation of these 

Standards. Other goverluuental powers must be employed. 

However, to the extent that they may be useful, the following 

rules relatiug to Sentencing Alternatives and Procedures are 

suggested. 
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PART I. THE EXERCISE OF JUDICIAL DISCRETION--

RANGE OF SENTENCING ALTERNATIVES 

12-1.1. General Princir::les. 

(a) For the purpose of sentencing, crimes are c1assifiea 

in categories which reflect substantial di.fferences in gravity. 

Each category specifies the sentencing alternatives available 

for offenses included in the category. 

(b) It is the intent of these rules that the sentencing 

court shall be permitted to select among a wide range of 

alternative sentences in each case, with gradations of 

supervisory, supportive and custodial facilities at its 

disposal, so as to permit sentences appropriate to each 

individual case. 

Reference: 
and Procedures, 
Standard) 2.1. 

Standards Relating to Sentencing Alternatives 
(1968) (hereafter in this Title cited as 

Note: The sentencing structure must be provided by 
statute. The legislative draftsman who seeks to prepare 
legislation to implement the standards may be helped by an 
examination of the model Penal Code Sentencing Provisions and 
the Model Sentencing Act, which may be found respectively at 
Appendix B and Appendix C, pp. 306-335, of the published report 
of the ABA Project on Standards for Criminal Justice, Standards 
Relating to Sentencing Alternatives and Procedures. Proposed 
Rules 1.1 to 1.6 presupposes a statutory framework within 
which they may operate. Mlile they are largely precatory and 
declarative of policy, rules of this nature may provide helpful 
guidelines for courts concerned with problems of interpretation. 
For a related standard, see The Function of the Trial Judge 8.1. 
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12-1.2. General guides to judicial discretion. 

The sentence imposed in each case shall require the 

minimum amount of custody or confinement which is consistent 

with the protection of the public, the gravity of the offense 

and the rehabilitative needs of the defendant. 

Reference: Standard 2.2. 

Note: For a related standard, see Probation 1.3. 

12-1.3. Sentences not involving confinement. 

(a) In every case the sentencing court may impose a 

sentence of probation or other appropriate sentence not 

involving confinement. 

(b) The following general principles shall apply to 

sentences without confinement: 

(i) The court shall specify at the time of sentence 

the length of the term during which the defendant 

shall be under supervision and during which the 

court shall have power to revoke the sentence 

for violation of specified conditions; 

(ii) Neither supervision nor the ppwer to revoke shall 

extend beyond two years for a misdemeanor or five 

yeat·s for a felony, or such lesser time as may be 

fixed by law; 
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(iii) The court shall not fix the sentence to be imposed 

upon violation of a condition until there has been 

a finding that a violation has occurred. 

(c) In the absence of affirmative reasons to the 

contrary, a sentence not involving confinement shall be 

preferred to a sentence involving partial or total confinement. 

Reference: Standard 2.3. 

Note: It may be appropriate to provide for limited 
exceptions to subsection (a), but only for the mo&t serious 
offenses such as murder or treason. See Rule 12-5.4 for 
procedures concerning revocation or modification of the 
sentence and available alternatives upon violation Qf the 
condition. For related Standards, see Probation 1.1, 1.2, 
1.3, 3.3, 5.1. 

12-l.4.Partial confinement. 

(a) The range of sentencing alternatives to be considered 

by the court shall include an intermediate sanction between 

probation and total confinement, which will permit the 

development of an individualized treatment program for the 

defendant. 

(b) The following general principles shall apply to 

sentences to partial confinement: 

(i) The court shall specify at the time of sentence 

the length of the term during which the defendant 

shall be under supervision and during which the 

court shall have power to revoke the sentence for 

violation of specified conditions; 
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(ii) Neither supervision, the power to revoke, nor the 

maximum period during which the defendant shall be 

subject to a sentence to partial confinement shall 

extend beyond two years for a misdemeanor 'or five 

years for a felony, or such lesser time as may be 

fixed by law; 

(iii) The court shall not fix the sentence to be imposed 

upon violation of a condition until there has been a 

finding that a violation has occurred. 

(c) In the absence of affirmative reasons to the contrary 

a sentence involving partial confinement shall be preferred 

to a sentence involving total confinement. 

Reference: Standard 2.4. 

Note: Alternatives contemplated by subsection (a) include 
(1) confinement for selected periods to a local facility 
designed to provide educational or other rehabilitative 
services; (2) commitment to a local facility which permits the 
defendant to hold a regular job while subject to supervision 
or confinement on nights and weekends; and (3) commitment to 
an institution for a short, fixed term, followed by automatic 
release under supervision. 

12-1.5. Total confinement. 

A sentence not involving total confinement shall be-

preferred in the absence of affirmative reasons to the contrary. 

Total confinement in a particular case may be appropriate 

where: 

203 



(i) Confinement appears necessary in order to protect 

the public from further criminal activity by the 

defendant; or 

~ii) The defendant is in need of correctional treatment 

which can most effectively be provided if he is 

placed in total confinement; or 

(iii) It would unduly depreciate the seriousness of the 

offense to impose a sentence other than total 

confinement. 

Community hostility to the defendant is not a legitimate basis 

for imposing a sentence of total confinement. 

Reference: Standard 2.S(c). 

Note: Authorized sentences and the limits upon the court's 
discretion in sentencing to confinement must be provided by 
legislation. Suggestions for legislative draftsmen will be 
'found in Standard 2.5 (a) (b) and (d). For a related standard, 
see Probation 1.3. 

12-1.6. Special facilities. 

(a) The court shall utilize such facilites as may be 

available to provide special treatment for youthful and other 

special groups of offenders as sentencing alternatives in 

appropriate cases. 

(b) Utilization of such facilities shall not result in 

commitrneht or supervision for a period longer than would 

otherwise be authorized for the offense involved unless: 

(i) A presentence report supplemented by a report of 

the examination of the defendant's mental, emotional 
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and physical condition has been obtained and 

considered; and, 

(ii) The court finds specifically that a proper treatment 

program is available and .that defendant will benefit 

from the program: and, 

(iii) The maximwn period for which such commitment or 

supervision can extend is no longer than two years: 

and, 

(iv) The sentencing 60urt shall require that at the 

conclusion of one year the custodial or supervisory 

authorities review the progress of the defendant 

and make a showing to the sentencing court to the 

effect that the contemplated treatment is actually 

being administered to the defendant and outlining 

the progress which the defendant has made. 

(c) The sentencing court shall have the authority at any 

time to terminate the commitment or supervision . 

Reference: Standard 2.6. 

12-1.7. Fines. 

(a) Whether to impose a fine in a particular case, its 

amount up to the authorized maximum, and the method of 

payment are within the discretion of the sentencing court. 

T[ie court may permi t any imposed fine to be paid in installments, 

having regard to the means of the particular offender. 
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(b) In determining whether to impose a fine and its 

amount, the court shall consider: 

(i) The. financial resources of the defendant and the 

burden that payment of fine will impose, with due 

regard to his other obligationsi 

(ii) The ability of the defendant to pay a fine on an 

installment basis or on other conditions to be fixed 

by the court; 

(iii) The extent to which payment of a fine will interfere 

with the ability of the defendant to make any ordered 

restitution or reparation to the victim of the 

crime; and 

(iv) Whether there are particular reasons which make 

a fine appropriate as a deterrent to the offense 

involved or appropriate as a corrective measure 

for the defendant. Revenue production is not an 

appropriate basis for imposing a fine. 

(c) The court shall not impose alternative sentences of 

fine or imprisonment. The ~ffect of nonpayment of a fine 

should be determined after the fine has not been paid and after 

examination of the reasons for nonpayment. 

Reference: Standard 2.7(b) and (c). 

Note: Pc}ragraphs (a), (d), (f) and (g) of Standard 2.7 
relate to legislation and are omitted from this rule. 
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PART II. JUDICIAL DISCRETION-­

TOTAL CONFINEMENT 

12-2.1. Maximum term. 

(a) In any case in which the defendant is sentenced to 

confinement in a correctional institution, the court may fix 

any maximum term of confinement that is not greater than the 

maximum normal term of confinement fixed by statute for the 

category of offenses which includes the offense for which the 

defendant has been convicted. 

(b) A special term of confinement shall be imposed only 

in exceptional cases and shall be related in severity to the 

sentence otherwise provided for the offense. In addition, the 

following general principles shall apply: 

(i) The sentencing court may fix any maximum term 

greater than the maximum normal term but not greater 

than the maximum special term fixed by statute. 

(ii) The sentencing court may fix a minimum term in 

accordance with Rulel2-2.2. 

(iii) Whether to sentence a particular offender to the 

normal term or to the special term is a matter of 

discretion for the sentencing court. Such discretion 

shall be exercised in favor of imposing a special 

term only if application of the stated statutory 

criteria supports the conclusion that the aefendant 

fits within the exceptional class, and if ~he 60urt 
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also concludes that commitment for such a special 

term is necessary in order to protect the public 

from further criminal conduct by the defendant. 

Reference: Standard 3.1. 

12-2.2. Minimum term. 

(a) The court is authorized, but not required, to impose 

within the prescribed legislative limits a minimum sentence 

which must be served before an offender becomes eligible for 

parole. 

(b) Minimum sentences are rarely appropriate and should 

in all cases be reasonably short. The authority to impose a 

minimum term is limited to the following: 

(i) The highest minimum term of imprisonment may not 

exceed the minimum term fixed by the statute; 

(ii) A minimum term in excess of ten years may be imposed 

only when the maximum is confinement for life; 

(iii) The court may not impose a minimum term which exceeds 

one-third of the maximum term actually imposed; 

(iv) The court may not impose a minimum term until a 

presentence report, supplemented by a report of 

examination of the defendantis mental, emotional and 

physical condition has been obtained and considered; 

(v) Prior to imposing a minimum term, the court shall 

consider whether to make an advisory recommendation 

to the parole authorities respecting when the offender 
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should first be considered for parole in lieu of a 

minimum term and whether the public interest would 

served thereby; 

(vi) Imposition of a minimum term requires affirmative 

action of the sentencing court. The court may 

impose a minimum term only after it finds that 

confinement for a minimum term is necessary in 

order to protect the public from further criminal 

conduct by the defendant; 

(vii) Upon motion of the correctional authorities made at 

any time, the sentencing court may reduce an imposed 

minimum term to the time already served. 

Reference: Standard 3.2. 

12-2.3. lIabitual offenders. 

(a) Whether to sentence a particular offender to the 

normal term or to special term on the grounds of habitual 

criminality is a matter to be determined in the discretion of 

the sentencing court, and should be determined at the time of 

sentencing. An additional term may be imposed only if the 

court finds that such term is necessary in order to protect 

the public from further criminal conduct by the defendant, 

and in support of this finding also finds that: 

(i) The defendant has previOUSly been convicted of two 

felonies committed on different occasions, and the 

present offense is the third felony conunitted on an 
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occasion different from the first two and that the 

defendant has not been·pardoned from any of such 

convictions on the ground of innocence nor have any 

of such convictions been set aside in a post-

conviction proceeding; and 

(ii) Less than five years have elapsed between the 

commission of the p~esent offense and either the 

commission of th8 last prior felony or the offender's 

release, on parole or otherwise, from a prior 

sentence or other commitment imposed as a result of 

a prior felony conviction; and 

(iii) The defendant was more than twenty-one years old at 

the time of the commission of the new offense. 

Reference: Standard 3.3(b). 

Note: Paragraph (a) of Standard 3.3 deals with matters 
of concern to the legislature and is omitted from this rule. 

12-2.4. Multiple offenses; concurrent or consecutive terms. 

(a) When separate sentences are imposed in the same 

proceeding for two or more offenses which are separately 

punishable or when the defendant is serving a prison sentence 

for another offense at the time of conviction, the sentencing 

court may, in its discretion, adjudge that such sentences 

shall run concurrently or consecutively. 

(b) Consecutive sentences are rarely apprpriate, and 

shall be subject to the following limitations: 
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(i) The aggregate maximum of consecutive terms shall not 

exceed the term authorized for an habitual offender 

for the most serious of the crimes involved; 

(ii) The aggregate minimum of consecutive terms shall be 

governed by the limitation stated in Rulel~2.2; and 

(iii) The sentencing court shall not impose consecutive 

sentences until a presentence report, supplemented 

by a report of the examination of the defendant's 

mental, emotional and physical condition has been 

obtained and considered; and 

(iv) Sentences shall run concurrently unless consecutive 

sentences are expressly imposed by the sentencing 

court. The court shall not impose consecutive 

sentences until it has made a finding that confinement 

for such term is necessary in order to protect the 

public from further criminal conduct by the defendant. 

These limitations also apply to any sentence for an 

offense committed prior to the imposition of sentence for 

another offense, whether a previous sentence for the other 

offense has been served or remains to be served. 

Reference: Standard 3.4. 

Note: If there is no provision for sentencing habitual 
offenders for the offense charged, the statute should impose a 
ceiling on the aggregate consecutive terms, which is related 
to the severity of the offenses involved (See Paragraph (b) (i). 
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12-2.5. Multiple offenses: other states. 

(a) In imposing sentence in a particular case, the 

sentencing court shall consider all prison sentences imposed 

in other states, both those which have ~een served and those 

which remain to be served. The following general principles 

shall apply in such cases: 

(i) The court shall not impose a sentence which, when 

added to the out-of-state sentences would exceed 

any limitations which would be in effect had all 

of the offenses occurred within this state, as 

provided in Rule 12-2.4; 

(ii) The court may impose a sentence to run concurrently 

with out-of-state sentences even though the time 

will be served in an out-of-state institution. 

(iii) Sentences shall run concurrently with any out-of-

state sentence to which the defendant is subject at 

the time of sentencing, unless the court expressly 

imposes a consecutive sentence. A sentence to be 

served consecutively to an out-of-state sentence may 

be imposed only after a finding that confinement for 

such a term is necessary in order to protect the 

public from further criminal conduct by the defendant. 

Reference: Standard 3.5(b). 

Note: Standard 3.5(a) and (c) relate ~o matters for the 
legislature. For related standards, see Post-Conviction 
Remedies 6.3; Pretrial Release 5.12. 
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12-2.6. Credit. 

(a) Credit against the maximum term and any minimum terms 

shall be given to a defendant for all time spent in custody as 

as resul~ of the criminal charge for which a prison sentence 

is imposed or as a result of the conduct on which such a charge 

is based. Such credit shall include time spent in custody 

prior to trial, during trial, pending sentence, pending the 

resolution of an appeal, and prior to arrival at the 

institution to which the defendant has been c08mitted. 

(b) Credit against the maximum term and any minimum term 

shall be given to a defendant for all time spent in custody 

under a prior sentence if he is later re-prosecuted and re­

sentenced for the same offense or for another offense based on 

the same conduct. In the case of such re-prosecution, credit 

shall be given in accordance with subsection (a) for all time 

spent in custody as a result of both the original charge and 

any subsequent charge for the same offense or for another 

offense based on the same conduct. 

(c) If a defendant is serving multiple sentences, and if 

one of the sentences is set aside as the result of direct or 

collateral attack, credit against the maximum term and any 

minimum term of the remaining sentences shall be given for all 

time served. since the commission of the offenses upon which 

the sentences were based. 

(d) If the defendant is arrested on one charge and later 

prosecuted on another growing out of conduct which occurred 
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prior to his arrest, credit against the maximum term and any 

minimum term of any sentence resulting from such prosecution 

shall be given for all time spent in custody under the former 

charge which has not been credited against another sen~ence. 

(e) The credit required to be given by this sect~on 

shall be awarded by the procedure specified in Rule 12-4[. 8. 

Reference: Standard 3.6. 

Note: For a related standard, see Post-Convictiort 
Remedies 6.3; Pretrial Release 5.12. 

12-2.7. Reduction of conviction. 

If the defendant has been convicted of a felony, and if 

the court, considering the nature and circumstances of the 

defense and the history and character of the defendant, 

concludes that it would be unduly harsh to sentence the 

defendant to the term normally applicable to the offense, the 

court may reduce the offense to a lower category of felony, or 

to a misdemeanor, and impose sentence accordingly. 

Reference: Standard 3.7. 

12-2.8. Re-sentences. 

Where a conviction or sentence has been set aside on 

direct or collateral attack, a new sente~ce for the same or 

different of tense based on the same conduct may not be more 

severe than the prior sentence less time already served. 
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Reference: Standard 3.8. 

Note: For related standards, see Criminal T\ppeals 2.3; 
Post-Conviction Remedies 6.3. See also North Carolina v. 
Pearce 395 U.S. 711 (1969). 

, \ 

12-3.1. Pre-sentence report: general principles. 

The court may call for an investigation and presentence 

report in every case. An investigation and report shall be 

made in every case where incarceration for one year or more is 

a possible disposition, where the defendant is less than 

twenty-one years old, or where the defendant is a first 

offender, unless the court specifically orders to the contrary 

in a particular case. 

Reference: Standard 4.1. 

Note: For a related standard, see Probation 2.1, 6.1. 

12-3.2. Pre-sentence report: when prepared. 

(a) Except as authorized in subsection (b), the pre-

sentence investigation shall not be initiated until'there has 

been an adjudication of guilt. 

(b) A pre-sentence investigation report prior to an 

adjudication of guilt is appropriate only if: 

(i) The defendant, with advice of counsel if he so 

desires, has consented to such action; and 

(ii) Adequate precautions are taken to assure that nothin~ 

disclosed by the pre-sentence investigation comes to 
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the attention of the pro$Gcution, the court, or the 

jury prior to an adjudication of guilt. The court 

may, however, examine the report prior to entry of a 

plea on request of the defense and the prosecution. 

Reference: Standard 4.2. 

Note: For a relatea standard, see Probation 2.4. 

12-3.3. Pre-sentence report: disclosure; general principles. 

~ pre-sentence report is not a public record; it shall be 

available only to the following persons or agencies under the 

conditions stated: 

(i) The report shall be available to the sentencing 

court for the purpose of assisting it in determining 

the sentence. The report shall be available to all 

judges who are participating in a sentencing 

discussion relating to defendant. 

(ii) The report shall be available to persons or agencies 

having a legitimate professional interest in the 

information likely to be contained therein. Such 

persons or agencies include a physician or 

psychiatrist appointed to assist the court in the 

sentencing, an examining facility, correctional 

institution, or a probation or parole department. 

(iii) The report shall be available for review in courts of 

appeal when relevant to an issue on which an appeal 

has been taken; 
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(iv) The report shall be uvailable to the parties under the 

conditions stated in Rule 12-3.4. 

Reference: Stundard 4.3. 

12-3.4. Pre-sentence report; disclosure; parties. 

(a) The substance of all information which adversely 

affects the defendant's interest which has not otherwise been 

disclosed in open cOUrt shall be called to the attention of the 

defendant, his attorney, and others who are acting on his behalf 

by the person responsible for preparing the pre-sentence report. 

(b) The sentencing court, upon request, shall permit the 

defendant's attorney, or the defendant himself if he has no 

attorney, to inspect the pre-sentence report. If the report is 

shown to the defense, it must also. be shown to the prosecution. 

The court may except from disclosure such parts of the report 

which are not relevant to a proper sentence, diagnostic opinion 

which might seriously disrupt a program of rehabilitation, or 

sources of information which has been obtained on a promise of 

confidentiality. In all cases where parts of the report are 

not disclosed under such authority, the court shall state for 

the record the reason for its action and shall inform the 

defendant and his attorney that information has not been 

disclosed. The action of the court in excepting information 

from disclosure shall be subject to appellate review. 

Reference: Standard 4.4. 
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12-3.5. Pre-sentence report: time 8f disclosure; pre-sentence 
~~~~--------------------~------------

conference. 

(a) The information made available to the parties under 

Rule 12-3.4 shall be disclosed a sufficient time prior to the 

imposition of sentence as to afford a reasonable opportunity 

for verification, and in no event later than [ten] days prior 

to the date set for sentencing. 

(b) In cases where the pre-sentence report has been open 

to inspection, each party shall, at least [five] days prior to 

the sentencing proceeding, notify the opposing party and the 

court of any part of the report which he intends to controvert 

by the production of evidence. In such event, the court and 

the parties shall attempt to avoid the reception of evidence by 

stipulation as to the disputed part of the report. A report of 

the resolution of any issue at such conference shall be preserved 

for inclusion in the record of the sentencing proceeding. 

Rule 12-4.7 (a) (iii) ] . 

Reference: Standard 4.5. 

[See 

Note: For a related standard, see The Defense Function 8.1. 

12-3.6. Additional services. 

(a) The sentencing court shall utilize in the sentencing 

process all facilities available to it to obtain information 

concerning the defendant's mental, emotional and physical 

condition, in addition to the information contained in the 
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pre-sentence report. The court may on a case by case basis 

employ such special medical and mental health facilities as it 

deems necessary to an appropriate disposition of the case. 

(b) Reports which result from the use of such special 

services shall be subject to the disclosure and verification 

provisions which govern pre-sentence reports. 

3.3, 12-3.4 and 12-3.5). 

Reference: Standard 4.6. 

PART IV. SENTENCING PROCEDURES 

12-4.1. Sentencing judge. 

(See Rules 12-

(a) If guilt was determined after a trial, the judge who 

presided at the trial shall impose the sentence unless there 

are compelling-reasons in a specific case for sentence-to be 

imposed by another judge. Where it is necessary for another 

judge to impose the sentence, a pre-sentence conference shall 

be held and attended by· defense Gounsel and prosecution to 

enable the judge who did not preside at trial to acquaint 

himself with what occurred at the trial. The conference shall 

be recorded and the ju~ge, with the assistance of counsel of 

record, shall acquoini. Y.Lmself with the facts that occurred at 

the trial. 

(b) If guilt was d~termined by plea, the judge who 

accepted the plea Jhall, if possible, impose the sentence. If 

the judge who imposes the sentence is not the same judge who 

;a9 



received the plea and interrogated the defendant concerning 

its acceptance, the sentencing judge shall ascertain the facts 

concerning the plea and the offense in the same manner as 

provided in paragraph (a) of this RuleI2-4.1. 

(c) If possible, the same judge should sentence all 

defendants who are involved in the same offense. 

Reference: Standard 5.1. 

12-4.2. Multiple offenses: consolidation for sentencing; 

pleading to prior offenses. 

(a) If possible, all outstanding convictions against one 

defendant shall be consolidated for sentencing at one time. 

The prosecuting attorney shall be responsible for informinq 

the judge if there are prior convictions awaiting sentence, or 

oth~r pending criminal proceedings pending against the 

defendant. All outstanding charges shall be disposed of as 

promptly as possible and shall when possible be consolidated 

for sentencing at one time. Charges filed after sentencing 

shall be promptly prosecuted. Any sentence imposed upon an 

offender already under sentence for another offense shall be 

integrated with the prior sentence or sentences. 

(b) After conviction and before sentence, defendant 

shall be permitted to plead guilty to other offenses he has 

committed which are within the jurisdiction of the sentencing 

court or any court or coordina~.~ or inferior jurisdiction of 

the state. The plea shall not be accepted without the written 
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consent of the official responsible for prosecuting the charge. 

Submission of such a plea constitutes waiver of any objection 

the defendant might have to venue or where no charge has yet 

been filed, to formal charge. If such a plea is tendered and 

accepted, the court shall sentence the defendant for all of the 

offenses in one proceeding, subject.to the limitations of the 

consecutive sentences stated in Rule 12-2.4. 

Reference: Standard 5.2. 

Note: For a related standard, see Pleas of Guilty 1.2. 

12-4.3. Duties of counsel. 

(a) Counsel for the prosecution and the defense have a 

continuing duty to render such assistance as the court may 

require during the sentencing process. 

(b) The prosecuting attorney shall not make a specific 

recommendation as to the sentence, unless such recommendation 

is the result of a plea discussion or agreement or is requested 

by the court or other special circumstances exist. 

(c) The duties of the prosecuting attorney with respect 

to each sentence shall include the following: 

(i) He shall sntisfy himself that the factual basis for 

the sentence is adequate and accurate and that the 

record of the sentencing proceeding reflects all 

relevant circumstances not disclosed earlier; 
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(ii) He shall disclose to the defense and the court all 

relevant information in his files favorable to the 

defendan ti 

(iii) If the plea is a result of plea discussions or an 

agreement which relates to the sentence, the 

prosecuting attorney shall disclose its terms to the 

court; 

(iv) He shall determine whether there are grounds for 

inspection of a special term, based on particular. 

characteristics of the defendant [Rules 12-1.5(b), 

12-2.1(c) and 12-2.3]. If he finds that such 

grounds exist, he shall cause notice as provided by 

Rule 12-4.5 (b) (i) to be served on the defendant and 

his attorney, and may make a factual presentation at 

the sentencing proceeding. 

(d) The duties of the defense attorney with respect to 

each sentence shall include the following: 

(i) He shall familiarize himself with all sentencing 

alternatives available to the court in disposing of • 

the case, of the possible and probable consequences 

of each alternative, and of the facilities in the 

con@unity and elsewhere which may be used in the 

execution of the sentence; 

(ii) He shall explain the consequences of the possible 

sentences to the defendant and take such steps as 

may be necessary to assure that the defendant 

understands the nature of the sentencing proceeding. 
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(iii) He shall satisfy himself that the factual basis for 

the sentence is adequate and accurate and that the 

record of the sentencing proceeding reflects all 

relevant circumstances not disclosed earlier; 

(iv) If the plea is a result of plea discussions or an 

agreement with the prose8ution relating to the 

sentence, the defense attorney shall disclose its 

terms to the court; 

(v) He shall, with the consent of the defendant, make a 

recommendation as to the utilization of special 

institutional and treatment facilities which are 

available and appropriate to the defendant's needs. 

Reference: Standard 5.3. 

Note: For related standards, see Fair Trial and Free 
Press 1.1; Pleas of Guilty 1.5; The Defense Function 8.1; The 
Function of the Trial Judge 4.1; The Prosecution Function 3.11, 
6.1, 6.2. 

12-4.4. Sentencing Proceeding. 

(a) As soon as practicable after the determination of 

guilt and the examination of any pre-sentence reports, but in 

no event later than [45 days] after the determination of 

guilt, u proceeding should be held at which the sentencing 

court shall: 

(i) Entertain submissions by the parties which are 

facts relevant to the sentence; 

(ii) Afford to the defendant his right of allocution; and 
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(iii) In cases where guilt was determined by plea, inform 

itself, if not previously informed, of the existence 

of plea discussions or agreements and the extent to 

which they involve recommendations as to the 

appropriate sentence. 

(b) When a need for further evidence has not been 

eliminated by pre-sentence conference pursuant to Rule 12-3.5 

(b), evidence offered by the parties on the issue of sentencing 

shall be presented in open court with full rights of 

confrontation, cross-examination, and representation by counsel. 

Reference: Standard 5.4. 

Note: For a related standard, see Pleas of Guilty 1.5. 

12-4.5. Special requirements. 

(a) The sentencing court shall obtain and consider a 

pre-sentence report supplemented by a report of defendant's 

mental, emotional and physical condition, prior to the 

imposition of a minimum term of imprisonment, a consecutive 

sentence, a sentence as an habitual offender, or a special term 

based on exceptional characteris tics of the defendant .. 

(b) The sentencing court shall not impose sentence as 

an habitual offender or a sentence based on exceptional 

characteristics of the defendant unless the following steps 

are taken: 

(i) Written notice is served on the defendant and his 

attorney of the proposed ground on which such a 

224 



sentence could be. based at least [10 days] prior 

to the date sentence is to be imposed. 

(ii) With the exception of the pre-sentence report and 

any supplemental report~ on the defendant's mental, 

emotional and physical condition, all the evidence 

presented to sustain the proposed grounds on which 

such a sentence could be based shall be presented in 

open court with full rights of confrontation, cross­

examination and reptesentation by counsel. ~he 

defendant shall be offered an opportunity to offer 

evidence and argument in opposition to the proposed 

action; and 

(iii) The pre-sentence report and any supplemental reports 

on the defendant's mental, emotional and physical 

condition shall be disclosed to the prosecution and 

defense at least to the extent required by Rules 

12-3.4 and 12-3.5; and 

(iv) Each of the findings required as a basis for such a 

sentence shall be found by the court to exist by a 

preponderance of the evidence. Such findings are 

appealable in the manner and to the extent of similar 

findings made during the trial; and 

(v) If the conviction was by plea, it shall affirmatively 

appear on the record that the plea was entered with 

knowledge that such a sentence was a possibility. If 

it does not so appear on the record, the defendant 

shall not be subject to such a sentence unless he is 
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first given an opportunity to withdraw his plea 

without prejudice. 

(c) The provisions of subsection (b) shall apply in any 

proceeding for revocation of a sentence not involving 

confinement and for revocation of a sentence involving partial 

confinement. 

Reference: Standard 5.5. 

12~4.6. Imposition of sentence. 

(a) After reaching the conclusions required as a 

prerequisite to the imposition of the sentence selected, when 

sentence is imposed, the court shall: 

(i) Make specific findings on all controverted issues 

of fact that are deemed relevant to the sentencing 

decision; 

(ii) State for the record in the presence of the defendant 

the reasons for selecting the particular sentence 

(iii) 

to be imposed. In an exceptional case, when the 

court deems it in the best interest of the defendant 

not to state fully in his presence the reasons fOL 

the sentence, the court shall prepare such a 

statement for inclusion in the record; 

Assure that the record accurately rGflects the time 

already spent in custody for which credit is given 

under Rule 12-2.6;' 

(iv) State the precise terms of the sentence imposed. 
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Reference: Standard 5.6. 

Note: For a related standard, see Appellate Review of 
Sentences 2.3. 

12-4.7. Record. 

(a) A record of the sentencing proceeding shall be made 

and preserved in such a manner that it can be transcribed as 

needed. The record shall include: 

(i) A verbatim account of the entire sentencing 

proceeding, including the testimony of witnesses 

and statements of the defendant, the defense attorney, 

the prosecuting attorney and the court; 

(ii) A verbatim account of such parts of the trial on the 

issue of guilt, or the proceedings leading to 

acceptance of the plea, as are relevant to the 

sentencing decision; 

(iii) Copies of the pre-sentence report and any other 

reports or documents available to the sentencing 

court as aids in passing sentence. That part of the 

record containing such reports or documents shall be 

subject to examination by the parties to the extent 

provided in Rules 12-3.3 and 12-3.4. The record 

shall reveal what parts of such reports or documents 

have been disclosed to the parties and by what 

method such disclosure was made. It shall also 

contain the record of any pre-sentence conference 

held in accordance with Rule 12-3.5(b}. 
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,~--.~------. ~~-~~~~-~~~~~~~~~-

(b) The court shall cause the trans>ni.:ission of relevan t 

sentencing information to the prison authorities in the event 

of a commitment. If the defendant is sentenced to imprisonment 

for a maximum time in excess of one year, the court shall 

forward to the prison authorities copies of the items described 

in Rule l2-4.7(a) (iii). The court shall forward such other 

parts of the record as are deemed relevant to the defendant's 

classification and treatment. 

Reference: Standard 5.7. 

Note: For related standards, see Probation 2.2, 5.4. 

12-4.8. Procedure for awarding credit. 

(a) Credit required by Rule 12-2.6 shall be awarded in 

the following manner: 

(i) The parties shall inform the court at the time of 

sentencing of the facts upon which credit for time 

served prior to the sentencing is claimed; 

(ii) The court shall, at the time of sentencing, enter 

findings of fact regarding the existence of.credit 

for time previously served, and, if appropriate, 

shall inform the defendant of the amount of such 

credit that he shall receive; 

(iii) Facts upon which credit for time served prior to 

sentencing will be computed and shall be stated and 

recorded in the record required by Rule 12-4.7; 
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(iv) The court shall direct the sheriff or custodian of 

the person or defendant to communicate to the prison 

authorities at the time the defendant is delivered 

for commitment the amqunt of time spent in custody 

since the imposition of sentence and cause an 

entry reflecting that communication to be made a 

part of the court records; 

(v) The total credit to be awarded against the sentence 

shall be computed by prison authorities as soon as 

practicable and application thereof shall be 

forwarded to the sentencing court for inclusion in 

the court's official record. 

(vi) Questions concerning awards of credit shall be 

subject to post-conviction review. 

Reference: Standard 5.8. 

Note: 

PART V. FURTHER JUDICIAL ACTION 

12-5.1. Authority to reduce: general. 

(a) The sentencing court shall retain jurisdiction over 

all persons sentenced before it for a period of [120 days] 

after imposition of sentence or the ~inal resolution of an 

appeal. Within such period of time, the sentencing court may 

reduce or modify the sentence when new factors bearing on the 
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sentence are made known. Requests under this rule shall be 

made by defense counselor others on the defendant's behalf 

only by written motion or in open court. All proceedings 

concerning such requests shall also be in open court at 

hearings set by the judge with notice to counsel of record. 

(b) The sentencing court shall not increase a term of 

imprisonment after it has been imposed. 

Reference: Standard 6.1. 

12-5.2. Authority to reduce: minimum term. 

The sentencing court is authorized to reduce an imposed 

minimum term to time served, upon motion of the corrections 

or releasing authorities made at any time. 

Reference: Standard 6.2. 

12-5.3. Authority to terminate: use of special facilities. 

In the event that commitment is made to a special type of 

facility for a period beyond the maximum sentence normally 

applicable to the offense, the sentencing court may terminate 

the commitment or any supervision at any time. The custodial 

or supervisory authorities shall annually review the progress 

of the defendant and on such occasions shall make a showing to 

the sentencing court to the effect that the contemplated 

treatment is actually being administered to the defendant and 

shall indicate the progress which the defendant has made. 
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Reference: Standard 6.3. 

12-5.4. Modification of sentence: sentence not involving 

confinement or sentence to partial confinement. 

(a) The sentencing court may at any time terminate 

continued supervision or its power to· revoke a sentence not 

involving confinement or a sentence involving a partial 

confinement. The sentencing court may also at any time lessen 

the conditions on which sentences were imposed, and shorten 

the time during which the power to revoke will exist. 

(b) The sentencing court may revoke a sentence not 

involving confinement or a sentence to partial confinement on 

a violation of specific conditions of the sentence, or increase 

the conditions under which such a sentence will be permitted 

to continue in effect. The sentencing alternatives which are 

available upon revocation shall be the same as were available 

at the time of initial sentencing. 

(c) The determination that there has been a violation of 

the conditions of sentencing shall be governed by the following 

procedure: 

(i) The accusing party shall notify the defendant, his 

counsel, if he is then represented by counsel, that 

a specific violation of a specific condition is 

charged, and that evidence in support of such charge 

will be presented to the sentencing court at a 

hearing, and shall be served on the defendant and his 
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counsel at least [10 days] prior to the time set 

for hearing. 

(ii) The defendant shall be represented by counsel at 

such hearing. If possible, the attorney who 

represented the defendant during the trial or plea, 

shall again represent the defendant for the purpose 

of the hearing prescribed by this rule. 

(iii) At the hearing contemplated by this rule, both 

parties shall have the same right to produce 

evidence as in the criminal trial, including the 

right to subpoena witnesses and/or documentary 

evidence, the right to cross-examine witnesses and. 

the defendant shall have the right to be confronted 

by his accusors. 

(d) If the court shall determine that a violation of a 

specified condition has been shown by a preponderance of thE 

evidence, a finding that such violation has occurred shall be 

made, and the court shall make written findings setting forth 

the basis of the determination that a violation has occurred. 

The finding that a violation has occurred or any ruling in 

connection therewith shall be appealable in the same manner 

and under the same procedure as rulings in the principal 

criminal case. The rules relating to appeals in criminal 

cases shall apply. 

(e) The court shall not impose a sentence of total 

confinement upon revocation unless: 
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(i) 'r'lle de fendari t has b(~en convic ted 0 f ano ther crime. 

The sentence in such a case shall be in accordcJnce 

with limitations on consecutive sentences set forth 

in Rule 12-2.4; or 

(ii) The defendant's conduct indicates that it is likely 

that he will commit another crime if he is not 

imprisoned; or 

( iii) Such a sentence is essential to vindicate the 

authority of the court. 

If the revocation of a sentence of partial confinement 

results in a sentence of total confinement, credit shall be 

given for all time spent in custody during the sentence to 

partial confinement. 

Reference: Standard 6.4. 

Note: For related standards, see Probation 1.1, 3.3, 4.2, 
5,.1, 5.4. 

12-5.5. Modification of sentence: fines; nonpayment. 
----------------------~----~=-----

(a) The sentencing court may at any time revoke or remit 

a fine or any unpaid portion thereof or modify the terms and 

conditions of payment. Upon inexcusable failure to pay the 

fine adjudged against him, the defendant may be ordered to 

confinement. 

(b) Confinement upon nonpayment of a fine shall be 

adjudged only after the sentencing court has ex~mined the 

reasons for nonlJayment. If nonpayment is found to be 
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inexcusable, the court may sentence the defendant to jailor to 

partial confinement for a term not longer than the term 

authorized by law for the offense for which the defendant was 

convicted, but in no case shall such term exceed one year. 

Service of such term shall discharge the obligation to pay the 

fine. Upon payment of the fine at any time the defendant 

shall be discharged from confinement. 

(c) A fine may, if the court so adjudges, be collected 

in the manner provided for the collection of judgments in 

civil cases. 

(d) In the event of inexcusable nonpayment by a 

corporation, the officers thereof may be ordered to confinement, 

as provided in subsection (b) or the assets of such corporation 

may be proceeded against, as provided in subsection (c) hereof. 

Reference: Standard 6.5. 
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Title 13 

PROBATIOl'l 

PRELIMINARY COMMENT 

The Standards Relating to Probation (1970) cover a wide 

range of subjects, extending from the powers of sentencing 

courts to grant probation to the qualifications and 

compensation of probation officers. It is obvious that full 

implementation of the Standards Relating to Probation will 

require legislation at the outset. Indeed, some of the matter 

covered by these suggested rules will probably, in some 

jurisdictions, be deemed more properly the subject of statute. 

Also, the providing of day-to-day probation services is 

administrative in nature, rather than judicial. Rules 

governing the structure and operations of the probation 

service are more appropriately a3ministrative regulations and 

are not covered here. 

Probation is one aspect of the sentencing process. Hence, 

there is a considerable amount of overlap with the Standards 

Relating to Sentencing Alternatives. For example, standards 

relating to the pre-sentence report are included in connection 

with both subjects. Because the pre-sentence report is fully 

covered in the Standards Relating to Sentencing Alternatives, 

che subject is not dealt with in these suggested rules. 
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The conunentary which accompanies the published standards 

should be read with these proposed implementing rules. It is 

recognized that the standards are essentially statements of 

principle and that rules drawn in other forms may be equally 

effective to implement those principles. 

PART I. GENERAL PRINCIPLES 

13-1.1. Nature of a sentence to probation. 

(a) In these rules the term "probation" means a sentence 

not involving confinement, but which releases the defendant 

subject to conditions imposed by the sentencing court and 

subject to the continuing jurisdiction of the court to modify 

the conditions of the sentence or to resentence the defendant 

if he violates such conditions. A sentence to probation shall 

not require the suspension of the imposition or the execution 

of any other sentence. 

(b) Upon sentencing a defendant to probation the court 

may, in its discretion require as a condition of probation 

that the defendant shall be subject to such supervision by the 

probation service of the court as may be appropriate in the 

particular case. 

(c) The court shall state at the time sentence is 

imposed the length of the term during which the defendant 

shall be subject to supervision and during which the court 

shall retain power to revoke the sentence for violation of the 

conditions of probation. 
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(d) A sentence to probation shall be treated as a final 

judgment for purposes of appeal or other post-conviction review. 

Reference: Standards Relating to Probation, (1970) 
(hereafter in this Title cited as Standard), l.l(b) through (e). 

Note: The rule presupposes a statute authorizing the 
sentencing court in every case to impose a sentence of 
probation. (See Standard l.l(a)). This position is consistent 
with that taken by the Advisory Committee on Sentencing 
Alternatives (see Standards Relating" to Sentencing Alternatives 
and Procedures, (1968) 2.3(a).) 

12-1.2. Criteria for granting probation. 

(a) In determining whether to sentence a defendant to 

probation, the court shall consider the nature and 

circumstances of the offense, the history and character of the 

defendant, and the available institutional and community 

resources. 

(b) A defendant shall be sentenced to probation unless 

the sentencing court finds that: 

(i) confinement is necessary· to protect the public from 

further criminal activity by the defendant; or 

(ii) the defendant is in need of correctional treatment 

which can be most effectively provided if he is 

confined; or 

(iii) it would unduly depreciate the seriousness of the 

offense if a sentence of probation were imposed. 

(c) Whether the defendant pleads guilty, pleads not 

guilty or intends to appeal is not relevant to the issue of 

whether probation is an appropriate sentence. 
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Reference: Standard 1.3. 

Note: For a related standard, see Sentencing Alternatives 
and Procedures 2.3. 

PART II. CONDITIONS OF PROBATION 

13-2.1. Imposition and implementation of conditions. 

(a) All conditions of probation shall be prescribed by 

the sentencing court and a written statement of such conditions 

shall be supplied to the defendant. The purpose and scope and 

possible consequence of any violations of such conditions shall 

be expiained to the defendant by the sentencing court at the 

time of sentence, or by the probation officer as soon as 

possible thereafter. 

(b) The conditions of probation prescribed by the court 

shall be implemented by the probation officer, who shall be 

authorized to make such interpretations and applications as may 

be necessary to accomplish the objective of probation. 

(c) The defendant may at any time apply to the sentencing 

court for clarification or change of the conditions of 

probation. 

Refer'ence: Standard 3.1. 

Note: Th~ intent of subsection (b) is to emphasize the 
power of the probation officer to exercise discretion in 
administering the conditions of probation. Literal and rigid 
enforcement of stated conditions may not always be appropriate. 
On the other hand, the probtition officer ought not to be 
required to apply to the court for authority to permit minor 
deviations suggested or required by circumstances not foreseen 
when the conditions were imposed. At the same time, this rule 
should not be taken as a basis for the probation officer to 
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impose his own conditions, thus effectively by-passing the 
judicial role. 

13-2.2. Conditions of probation. 

(a) It shall be a condition of every sentence to 

probation that the defendant will not knowingly violate the 

law while he is on probation. The sentencing court shall 

impose such additional conditions as it deems reasonable and 

likely to assist the defendant to lead a law abiding life. 

(b) The conditions of probation shall be stated in the 

sentence to probation. Such conditions may require that the 

defendant: 

(i) cooperate in a program of supervision; 

(ii) meet his family responsibilities; 

(iii) maintain steady employment or engage or refrain from 

engaging in a specific employment or occupation; 

(iv) pursue prescribed educational or vocational training; 

(v) undergo available medical or psychiatric treatment; 

(vi) maintain residence in a prescribed area or in a 

special facility established for or available to 

persons on probation; 

(vii) refrain from consorting with certain types of people 

or frequenting certain types of places; 

(viii) make restitution of the fruits of the crime or 

reparation for loss or damage caused thereby; 

(ix) satisfy any other conditions reasonably related to 

the rehabilitation of the defendant and not unduly 
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restrictive of his liberty or incompatible with his 

freedom of conscience. 

(c) Conditions requiring payment of fines, restitution, 

reparation or family support shall be limited by the defendant's 

financial ability. 

(d) It shall not be a condition of probation that the 

defendant pay the costs of such probation. 

Reference: Standard 3.2. 

13-2.3. Modification and termination of conditions. 

At any time during the term of probation, the court, upon 

the application of the defendant or a probation officer or on 

its own motion, may modify or terminate any of the conditions 

of probation. The defendant shall be informGd of any such 

modification and shall be supplied with a statement of the 

modified conditions of probation in the manner provided by 

Rule 13-2.1. When modifications are proposed which would result 

in some form of confinement as a condition of continued 

probation, such modification shall not be made until a hearing 

has been had pursuant to Rule 13-4.5. 

Reference: Standard 3.3. 

Note: For related standards, see Sentencing Alternatives 
and Procedures 2.3, 6.4. 
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PART III. TERMINATION 

13-3.1. Completion of term of probation. 

Unless his probation has been revoked or terminated at an 

earlier date, upon the expiration of the term of probation 

fixed by the sentencing court the defendant shall be discharged 

and relieved of all restraint and disability imposed by the 

sentence to probation and shall be deemed to have satisfied his 

sentence for his offense. No application by the defendant shall 

be required, but the probation department shall suggest the fact 

of expiration to the sentencing court who shall enter an order 

of discharge. A copy of the order of discharge shall be 

supplied to the defendant. 

Reference: Standard 4.1. 

13-3.2. Early termination. 

If it appears that the defendant is no longer likely to 

violate the law and that further supervision or enforced 

compliance with other conditions is no longer necessary, the 

sentencing court may, upon application of the defendant or the 

probation officer or on its own motion, terminate the period 

of probation and discharge the defendant at any time prior to 

the expiration of the term fixed in the sentence. 

Reference: Standard 4.2. 
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Note: For a related standard, see Sentencing Alternatives 
'and Procedures 6.4. Standard 4.3 urges that every juriSdiction 
should have a method whereby the collateral effects of a 
criminal record can be avoided or mitigated during and following 
the successful completion of a term on probation. (See 
commentary, Probation, pp. 54-56.) Legislation is probably 
necessary to accomplish this objective,. Hence, no rule is 
proposed to parallel this standard. 

PART IV. REVOCATION OF PROBATION 

13-4.1. Grounds for revocation. 

The sentencing court may revoke a sentence to probation 

upon a finding by the court that the defendant has inexcusably 

failed to comply with a substantial requirement imposed as a 

condition of probation. 

Reference: Standard 5.1(a). 

Note: For reasons of ~larity and convenience, Standard 
5.1 has been divided and is implemented by suggested Rules 
13-4.1, 13-~.2 and 13-4.6. Also, much of the language used 
in Rules 13-4.1 and following is adapted from the Model Penal 
Code, Sec. 301.3 (P.O.D. 1962) . For related standards, see 
Sentencing Alternatives and Procedures 2.3, 6.4. 

13-4.2. Alternatives to revocation. 

Before ordering the revocation of a sentence to probation, 

the court shall consider possible alternatives to revocation, 

including: 

(i) a review of the conditions of probation, followed 

by such changes as may seem necessary or desirable; 
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(ii) a formal or informal conference with the defendant 

to re-emphasize the necessity of compliance with the 

conditions of probation; 

(iii) a formal or informal warning that further violations 

could result in revocation. 

In making its determination, the court may utilize data 

supplied by the probation department, the defendant, the 

prosecutor and such other sources of information as may be 

available to the court. Revocation shall be ordered only when 

no alternative disposition seems adequate to protect the best 

interests of the defendant or the public, or both. 

Reference: Standard 5.l(b). 

13-4.3. Arrest of probationer. 

(a) Any person having knowledge that a defendant who has 

been sentenced to probation has committed an alleged violation 

of a condition of his probati~n may file an affidavit in the 

sentencing court stating the £act~ constituting such alleged 

violation. If, upon a consideration of the affidavit and such 

other evidence as may be presented, the court determines there 

is probable cause to believe that the defendant has violated a 

condition of his probation, the court shall summon the 

defendant to appear before it or issue a warrant for his arrest. 

The summons or warrant shall be directed to a law enforcement 

officer and shall be served as process in other criminal cases. 

243 



(b) A law enforcement officer, having probable cause to 

believe that the defendant has committed a felony, or in whose 

presence the defendant has committed a misdemeanor, may arrest 

the defendant without a warrant in order that he may be held 

to answer for violation of his probation. 

Reference: Standard 5.2. 

Note: It is a condition of every sentence to probation 
that the defendant not knowingly violate the law. Hence the 
commission of a fresh crime is a violation of a condition of 
probation and the circumstances which authorize arrest for. the 
fr~sh crime also justify arrest and detention for violation of 
probation. In all cases where the alleged violation consists 
of conduct not criminal, an arrest for violation of probation 
can only be made by a law enforcement officer acting under a 
warrant. 

13-4.4. COlrunission of another crime. 

(a) If the alleged violation of probation consists solely 

of the commission of another crime, the sentence to probation 

shall not be revoked until the defendant has been convicted of 

such other crime. 

(b) If there is probable cause to believe the defendant 

has committed another crime or if he has been held to answer 

therefor, the sentencing court may commit him without bail 

pending a determination of the charge of another crime by the 

court having jurisdiction thereof. 

Reference: Standard 5.3; Model Penal Code 301.3(1) (c) 
(P.O.D. 1962). 
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13-4.5. The revocation proceeding. 

(a) The court shall not revoke a sentence to probation or 

increase the requirements imposed on the defendant thereby 

except after a hearing. Written notice of the revocation 

hearing shall be served upon the defendant at least three days 

prior to the hearing, unless a shorter time is agreed to by the 

defendant. The notice of hearing shall state the grounds upon 

which revocation is proposed. 

(b) The hearing shall be in open court. The defendant 

shall have the right to hear and controvert the evidence 

against him, to offer evidence in his behalf and to have the 

assistance of counsel. If the defendant is financially unable 

to procure the services of a lawyer, the court shall assign 

counsel in the manner provided for the assignment of counsel 

in the trial of criminal cases. 

(c) If the alledged violation is contested, the state 

may be represented by counsel and shall have the burden of 

establishing the violation by a preponderance of the evidence. 

(d) A record of the testimony and other proceedings at a 

revocation hearing shall be made and preserved in such a 

manner that it may be transcribed if needed. 

(e) Upon hearing the evidence, if the court finds that 

the defendant has inexcusably failed to comply with a 

substantial requirement imposed as a condition of his probation, 

the court may revoke the sentence to probation and sentence 

or resentence the defendant as provided by these rules. 
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Reference: Standard 5.4; Model Penal Code 301.3(1) 
(P.O.D. 1962). 

Note: For related standards, see Criminal Appeals 1.3; 
Providing Defense Services 4.2, 5.2; Se~tenc~ng Alternatives 
and Procedures 5.5, 5.7, 6.4. See also Gagnon v. Scaipell~, 
411 U.S. 778 (1973); Horrissey v. Brewer, 408 U.S .. 471 (1972). 

13-4.6. Resentence after revocation. 

(a) When the court revokes a sentence to probation, it 

may impose on the defendant any sentence that might have been 

impo"sed originally for the offense of which he was convicted, 

~xcept that the defendant shall not be sentenced to confinement 

unless the court finds on the basis of the original offense and 

the intervening conduct that: 

(i) confinement is necessary to protect the public from 

further criminal activity; or 

(ii) the offender is in need of correctional treatment 

which can most effectively be provided if he is 

confined; or 

(iii) it would undulY depreciate the seriousness of the 

violation if the defendant were sentenced to 

confinement. 

(b) The proceedings on resentence shall be governed by 

the same rules and subject to the same limitations as are 

applicable to original sentencing proceedings. 

Re ference : S t'andards 5.1 (a) and 5.4 (a); Mode 1 Penal Code. 
301.3(2) (P.O.D. 1962). 
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13-4.7. Appeal. 

An order revoking probation shall be appealable after the 

offender has been resentenced. Appeals from orders revoking 

probation shall be governed by the rules relating to criminal 

appeals. 

Reference: Standard S.4(d). 
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Title 14 

APPELLATE REVIEW OF SENTENCES 

PRELIHINARY COHMENT 

It is generally assumed that legislation is a necessary 

prerequisite to the exercise of appellate jurisdiction to 

review sentences, although strong argument to the contrary is 

possible (See Commentary, Standard 1.1, pp. 13-15). Hence, it 

is likely that in most jurisdictions the Standards Relating to 

Appellate Review of Sentences will be implemented by rule only 

after appropriate changes have been made in the substantive law 

relating to the jurisdiction of ~ppellate Courts. Illustra~ions 

of statutes granting authority to review sentences may be found 

in Appendix A to the published Standards. 

The manner in which sentence is determined and the range 

of alternatives available to the sentencing agency vary from 

state to state. In a few states the sentence is determined by 

the jury rather than by the court. Some jurisdictions make 

extensive use of the indeterminate sentence while in others 

fixed terms are imposed within a framework provided by the 

legislature. Modifications and adaptations of these suggested 

rules will be required by the sentencing structure of the 

particular jurisdiction where they are to be employed. 
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PART I. GENERAL PRINCIPLES 

14-1.1. Principle of review. 

(a) It is the intent of these rules that judicial review 

shall be available for all sentences imposed in cases where 

provision is made for review of the conviction by an appellate 

court. This includes: 

(i) review of a sentence imposed after a guilty plea or 

plea of nolo contendere if the case is one in which 

review of the conviction would have been available 

had the case gone to trial; 

(ii) review of a sentence imposed by a trial judge, a 

trial jury, or the two in combination; and 

(iii) review of a re-sentence in the same classes of cases. 

References: Standards Relating to Appellate Review of 
Sentences, Approved Draft, (1968). (Hereinafter in this Title 
cited as Standard), 1.1. 

Note: Standard 1.1 (b) provided "AI though revie,v of every 
such sentence ought to be available, it is recognized that it 
may be desirable, at least for an initial e~perimental period, 
to place a reasonable limit on the length and kind of sentence 
that should be subject to review." 

14-1.2. Purposes of review. 

The general objectives of sentence review are: 

(i) to correct sentences which are excessive in length, 

having regard to the nature of offense, the character 
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of the offender and the protection of the public 

interest; 

(ii) to facilitate the rehabilitation of offenders by 

affording each an opportunity to assert grievances 

regarding his sentence; 

(iii) to promote respect for law by correcting abuses of 

the sentencing power and by increasing the fairness 

of the sentencing process; and 

(iv) to promote the development and application of 

criteria for sentencing which are both rational and 

just. 

Reference: St&ndard 1.2. 

PART II. AVAILABILITY OF REVIEW 

14-2.1. Reviewing court. 

Any court to which an appeal from a criminal conviction 

may be taken may, in accordance with these rules," review the 

sentence imposed pursuant to such"conviction. 

Reference: Standard 201. 

Note: The Standard suggests the possibility of departures 
from the princ~ples set forth by this rule where intermediate 
appellate courts are avaJlable to review sentences and it i~ 
deemed unwise to involve the hiuhest court in such matters. 
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14-2.2. Procedure and conditions. 

(a) If review of the sentence occurs in a case where 

there has been a trial and conviction on the merits, the 

review of the sentence on appeal shall be part of and be 

treated in the same manner as the review of the conviction. 

(b) If the appeal is to review a sentence following a 

plea of guilty or a re-sentencing procedure, where the 

imposition of sentence was the only issue confronting the 

court, then an abbreviated procedure for the review shall be 

utilized as set out below: 

(i) The notice of appeal shall be filed within [fifteen] 

days from the date of imposition of sentence. The 

notice shall be filed with the clerk of the court, 

or announced before the court which imposed the 

sentence. The court shall advise the defendant at 

the time of sentencing of his right to appeal, 

including his right to appeal the sentence; of the 

time within which the appeal must be taken; and of 

his right to be represented by counsel; and at the 

same time shall afford him the opportunity to comply 

orally with the notice requirement. The time for 

filing the notice of appeal may be extended for not 

more than [thirty] days by either the sentencing 

court or the appellate court. 

(ii) The sentence appeal is an appeal of right, except in 

courts where appeal from conviction after trial is 
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by leave of court. In cases where leave is required, 

normal appellate procedure shall be followed instead 

of the special procedure set out in this subsection. 

(iii) The notice of appeal will be treated as a request 

for appointment of counsel and the provisions of 

the Rules governing Criminal A8peals shall apply 

with regard to the appointment of counsel, 

preparation of copies of transcripts and records 

necessary to present the appeal, and the notice 

required to be given to representatives of the 

prosecution. 

(iv) If a transcript of any portion of the proceedings 

is required, the clerk shall request such transcript 

on the date the notice of appeal is filed, and it 

shall be prepared forthwith and shall be filed 

within [ten] days. Copies of the transcript of 

trial proceedings, including the documents 

identified by Rule 14-2.3 of these rules shall be 

supplied to counsel for defendant or to defendant 

personally. 

(v) Unless enlarged by the appellate court, all papers 

in support of the merits of the appeal shall be 

filed within [fifteen] days from the date 

defendant's attorney, or the defen1ant if he has no 

attorney, receives a copy of the record and relevant 

transcripts. 
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(vi) Any response which the state desires to file shall 

be filed within [ten] days from the receipt of 

appellant's submission. A representative of the 

state, either the local prosecutor or the Attorney 

General, shall notify the court if no response is 

being filed, 

(vii) All written submissions may be typewritten rather 

than printed. 

(viii) Insofar as they are relevant, the provisions of the 

Rules Governing Criminal Appeals apply to submissions 

under this rule. If oral argument is required in 

any case appealed under this rule, such argument 

shall be assigned on the calendar and heard as soon 

as possible. If a hearing is necessary, a panel of 

three judges may be designated to hear the sentence­

appeal, without a hearing en banc unless the court 

so orders. The appeal shall be decided as 

expeditiously as is consistent with a fair hearing 

of the defendant's claims. 

(ix) The defendant shall commence service of the prison 

term adjudged upon imposition of the sentence, unless 

bailor other release is allowed by the sentencing 

court upon special application, or unless either 

the sentencing court or the reviewing court 

specifies upon application that the defendant shall 

be detained in a local jail until the sentence appeal 

has been concluded. 
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(x) The procedure provided in this subsection (b), 

shall also be followed in cases where the only 

matter to be appeaied relates to the sentence. 

Reference: S tand,ard 2.2. 

Note: For related standards, see Criminal Appeals 2.2, 
3.2; Providing Defense Services 5.2, 5.3i The Defense 
Function 8.3. 

14-2.3. Record on appeali statement explaining sentence. 

(a) The following items shall be included in the record 

on appeal: 

(i) a verbatim record of the entire sentencing 

proceeding, including any statements in aggravation 

or mitigation made by the defendant, the defense 

attorney and the prosecuting attorney, together with 

any testimony of witnesses received on matters 

relevant to the sentence (any instructions or 

comments by the court to the jury in cases where the 

jury participated in the sentencing decision) and 

any statements by the court explaining the sentence; 

(ii) a verbatim record of such parts of the trial on the 

issue of guilt, or the proceedings leading to the 

acceptance of a plea, as· are relevant to the 

sentencing decision; 

(iii) copies of the pre-sentence report, the report of a 

diagnostic facility, or any other reports or 

documents availrlble to the sentencing court as an 
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aid in passing sentence. The part of the record 

containing such reports or documents shall be 

subject to examination by the parties only to the 

extent that such examination was permitted prior to 

the imposition of sentence. 

(b) The record shall be prepared in each case in the 

same manner as is provided for any other record to be presented 

to the court to which the appeal is taken. 

(c) The sentencing judge shall in every case state his 

reasons for selecting the particular sentence imposed. Such 

statement shall be made for the record in the presence of the 

defendant at the time of sentence, unless the judge deems it 

in the interests of the defendant not to state fully the 

reasons for the sentence in the defendant's presence. In the 

latter case, he shall prepare such a statement for transmission 

to the reviewing court as a part of the record. 

Reference: Standard 2.3. 

Note: For a related standard, see Sentencing Alternatives 
and Procedures 5.6. 

PART III. SCOPE OF REVIE~'l 

14-3.1. Duties of the reviewing court. 

(a) The reviewing court shall make its own examination 

of the record. Such review shall be designed to effect the 

objectives of sentence review as stated in Rule 14-1.2. 
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(b) In those cases in. which it would substantially 

contribute to the achievement of the objectives of sentence 

review as stated in Rule 14-1.2, the reviewing court shall set 

forth the basis for its disposition in a written opinion. 

Reference: Standard 3.1. 

14-3.2. Powers of reviewing court: scope of review. 

The authority of the reviewing court with respect to the 

sentence extends to review of: 

(i) The propriety of the sentence, having regard to the 

nature of the offense, the character of the offender, 

and the protection of the public interest; and 

(ii) The manner in which the sentence was imposed, 

including the sufficiency and accuracy of the 

information on which it was based. 

Reference: Standard 3.2. 

14-3.3. Powers of reviewing court: available dispositions. 

The reviewing court shall have power to: 

(i) Affirm the sentence under review; 

(ii) P-Jith the exception stated in Rule14 --3.4], substitute 

for the sentence under review any other disposition 

that was open to the sentencing court; or 

(iii) Remand the case for any further proceedings that 

could have been conducted prior to the imposition of 
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the sentence under review and, [with the exception 

stated in Rule 14-3.4,] for r.e-sentencing on the 

basis of such further proceedings. 

Reference: Standard 3.3. 

[14-3.4. Limitation on available ~ispos~tions.] 

[(a) No reviewing court shall impose, or direct the 

imposition of, a sentence which results in an increase over 

the sentence imposed at the trial level.] 

[(b) On a remand for the purpose of re-sentencing an 

offender, no sentencing court shall impose a sentence which 

results in an increase over the sentence originally imposed.] 

Reference: Standard 3.4. 

Note: The bracketed portions If 14-3.3 and all of 14-3.4 
are included as alternate provisions. The Standards approved 
by the Advisory Committee on Sentencing and Review did not 
include the alternate suggestions. The modifications 
suggested were approved by the Special Committee on Minimum 
Standards for Criminal Justice but were rejected by the 
Council of the Section of Criminal Law of the American Bar 
Association (See commentary to Revised Part III, pp. 2-3). 
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Title 15 

CRIMINAL APPEALS 

PRELIMINARY COMMENT 

The text of the Standards Relating to Criminal Appeals 

(1970) does not, taken alone, provide comprehensive guidelines 

for a system of rules of ~ppellate procedure. The Standards 

deal with concepts of justice and general statements 

respecting judicial policy. They are not concerned with such 

details as designation and preparation of the record on appeal, 

form and service of briefs, et~. Hence, the draftsman who 

seeks to implement the Standards within a system of workable 

rules governing appellate practice must look beyond ·the 

specific language of the Standards. The rules here suggested 

are an adaptation of the Federal Rules of Appellate Procedure, 

as amended to November 15, 1975, with such amendments, 

modifications and deletions as seem to the drafter to be 

necessary to comply with the Standards and requirements of 

state appellate practice. 

Because we are particularly concerned with implementing 

standards for criminal justice, our focus here is upon appeals 

in criminal"cases. However, it seems likely that in most 

jurisdictions the rules governing criminal appeals will be 

integrated with rules governing appellate procedure generally. 

A separate set of rules governing criminal appeals seems 
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justifiable only where, contrary to the recommendation of the 

Standards (1.2), there are separate courts of criminal appeal. 

The general procedures prescribed by these :p:coposed rules, 

like the federal rules which they closely pare; l1el, are 

suitable for processing both civil and criminal ,appeals. While 

those parts of the federal rules that seem to rela'i:',e to matters 

purely non-criminal have been omitted from this draf,t .. the 

addition of such material can be accomplished with minimal 

effort. 

It should be noted that certain of the Standards contain 

matter that can be implemented only by legislation. Such 

subjects as the right to appellate review (1.1) and the 

structure of appellate courts (1.2) are matters of substantive 

law and h,ardly wi thin the purview of court rule. To the 

extent that the text of the standards relates to matters of 

sUbstantive law, their content may not be expressed ,in these 

rules. However, the rules assume a constitutional and 

statutory framework consistent with the Standards. 

PART I. APPLICABILITY 

15-1.1. Scope of rules. 

These rules govern appeals to the [Supreme Court] 

[Court of Appeals] [other Appellate Court] of the state of 

from judgments entered and sentences imposed 

in criminal cases by district courts [other trial courts] of 

the state of I and procedure upon applications for 
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other relief which the Appellate Court or a justice thereof 

is competent to give in criminal cases. 

Reference: Rule l(a), Federal Rules of Appellate 
Procedure (hereafter in References and Comments in this Title 
cited as Rule); Standards Relating to Criminal Appeals, (1970), 
(hereafter in this Title cited as Standard), 1.1. 

Note: Standard 1.1 declares that every convicted 
defendant should have a right to appeal from the judgment 
of the trial court. As the right to appeal is a matter of 
substantive law, it is more appropriately a subject of 
legislation than for court rule. However, these rules 
contemplate a framework of sUbstantive law which is consistent 
with the Standards. Standard 1.2 deals with the structure of 
appellate courts. This, too, is a subject for legislation. 
It should be noted that this draft assumes a single appellate 
review. Modifications will be necessary in jurisdictions with two 
levels of Appellate Courts. The phrase "Appellate Court", as 
used herein, may indicate, in a particular jurisdiction, the 
supreme court, court of appeals or other court of appellate 
review. 

15-1.2. Purposes of aEpellate r~yiew. 

These rules shall be construed to accomplish the purposes 

of appellate review, which are declared to be: 

(i) to protect defendants against prejudicial legal 

error in proceedings leading to conviction and 

against verdicts unsupported by legally sufficient 

evidence; 

(ii) to develop and refine the substantive and procedural 

doctrines and principles of criminal law; and 

(iii) to foster and maintain uniform, consistent standards 

and practices in the criminal process. 

Reference: Standard 1.2(a). 

Note: For a related standard, see Probation 1.1, 5.4. 
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15-1.3. Rules not to affect jurisdiction. 

These rules shall not be construed to extend or limit the 

jurisdiction of the Supreme Court as established by law. 

Reference: Rule l(b). 

15-1.4. Suspensio~ of rules. 

In the interest of expediting decision, or for other good 

cause shown, the Appellate Court may suspend the requirements 

or provisions of any of these rules in a pa~ticular case on 

application of a party or on its own motion and may order 

proceedings in accordance with its direction. 

Reference: Rule 2. 

15-1.5. IJimitations of defendant I s app~als: final judgments 

and interlocutory appeals. 

(a) A defendant may appeal as a matter of right from any 

final judgment adverse to him, including 

(i) a conviction followed by a sentence of probation, or 

(ii) a conviction followed by a sentence suspended as to 

imposition or execution, or 

(iii) a conviction oased on a plea of guilty or nolo 

contendere. 

(b) A defendant may not appeal until final judgment 

adverse to him has been entered by the trial court, except 
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(i) a defendant may appeal from an order granting a 

new trial when the defendant claims that the district 

court should have entered a final judgment in his 

favor, or 

(ii) a defendant may appeal from an o."'~=r, not on his 

motion, finding him incompetent to stand trial. 

(c) After final judgment adverse to him has been entered 

by the district court, a defendant ~ay seek review of orders 

denying pre-trial defensive motions, even though he has 

thereafter entered a plea of guilty or nolo contendere. 

(d) The district judge imposing sentence shall advise 

the defendant of his right to appeal and the time and place 

within which the notice of appeal must be filed. 

Reference: Standards 1.3 and 2.l(b). 

Note: For related standards, see Probation 1.1, 5.4. 

15-1.6. State aEpeals; custody of the defendant. 

The state may appeal 

(i) 

(ii) 

(iii) 

from judgments 

information on 

from pre-trial 

:from pre-trial 

prosecution. 

dismissing 

substantive 

orders that 

ordex-s that 

Reference: S t,.:andard 1.4. - .. "~----

an indictment or 

grounds; 

tel-minate the prosecution; 

seriously impede the 

Note: See Standard 1.4 and illustrati,ons of grounds 
included in subdivisions i, ii and iii. 
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PART II. TRANS IT ION FROM TRIAL COURT TO APPEALLATE COURT 

15-2.1. Noti~e of appeal. 

(a) Filing the Notice of Appeal. An appeal permitted 
'," 

by law as of right from a district court to the Appellate 

Court shall be taken by filing a notice of appeal with the 

clerk of the district court within the time allowed by Rule 

15-2.2. Failure of an appellant to take any step other than 

uhe timely filing of a notice of appeal does not affect the 

validity of the appeal, but is ground only for such action 

as the Appellate Court deems appropriate, which may include 

dismissal of the appeal. 

(b) Joint or Consolidated Appeals. If two or more 

persons are entitled to appeal from a judgment or order of a 

district court and their interests are such as to make joinder 

practicable, they may file a joint notice of a.ppeal, or may 

join in appeal after filing separate timely notices of. appeal, 

and they may thereafter proceed on appeal as a single aFpellant. 

Appeals may be consolidated by order of the Appellate Court 

upon its own motion or UpO!1 motions of a party, or by 

stipulation of the parties to the several appeals. 

(c) Content of the Notice of Appeal. The notice of 

appeal shall specify the party or parties taking the appeal: 

shall designate the judgment, order or part thereof appealed 

from: and shall state that the appeal is to the Appellate Court. 
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(d) Service of Notice of Appeal. The clerk of the 

dist~ict court shall serve notice of the filing of a notice 

of appeal by delivering a copy of the notice of appeal to the 

defendant personally or by mail addressed to him, and by 

mailing a copy thereof to counsel of record for each party. 

The clerk shall also mail a copy of the riotice of appeal and 

the docket entries to the clerk of the Appellate Court. The 

clerk shall note on each copy served the date on which the 

notice of appeal was filed. Failure of the clerk to serve 

notice shall not affect the validity of the appeal. The clerk 

shall note in the docket the names of the parties to whom he 

mails copies, with the date of mailing. 

Reference: Rule 3; Standard 2.1. 

15-2~2. Time for taking appeal. 

The notice of appeal by a defendant shall be filed in 

the district court within [30 days] after the entry of the 

judgnlent or order appealed from. A notice of appeal filed 

after the announcement of a decision, sentence or order but 

before entry of the judgment or order shall be treated as 

filed after such entry and on the day thereof. If a timely 

motion in arrest of judgment or for a new trial on any ground 

other than newly discovered evidence has been made, an appeal 

from a judgment of conviction may be taken with [30 days] after 

the entry of an order denying the motion. A motion for a new 

trial based on the ground of newly discovered evidence will 
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similarly extend the time for appeal from a judgment of 

conviction if the motion is made before or [30 days] after 

entry of the judgment. When an appeal by the state is 

authorized by statute, the notice of appeal shall be filed in 

the district court within [30 days] after the entry of the 

judgment or order appealed from. A judgment or order is 

entered within the meaning of this subdivision when it is 

entered in the criminal docket. Upon a showing of excusable 

neglect the district court may, before or after the time has 

expired, with or without motion and notice, extend the time 

for filing a notice of appeal for a period not to exceed [60 

days] from the expiration of the time otherwise prescribed by 

this subdivision. 

Reference: Rule 4; Standard 2.1. 

15-2.3. Trial counsel's duties \tili th regard to appeals. 

(a) Continuing Duty of Trial Counsel. Counsel who 

represented the defendant at his trial or plea shall continue 

to represent the defenda~t to advise on whether to take an 

appeal and, if an appeal is sought, through the appeal unless 

new counsel is substituted or unless the Appellate Court permits 

counsel to withdraw in the interests of justice or for other 

sufficient cause. 

(b) Duty to Advise Client. Trial counsel shall advise 

the defendant of the meaning of the court's judgment. If the 

judgment is adverse to the defendant, counsel shall advise him 
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of his right to appeal, the possible grounds for appeal, his 

opinion of the probable outcome of the appeal and possible 

advantages of foregoing an appeal. He shall also advise the 

defendant that the taking of an appeal will not prejudice 

defendant's legal status with regard to probation, suspension 

of sentence, parole, place of confinement or later proceedings 

for executive clemency, pardon or collateral attack upon the 

conviction. ~he decision whether to appeal shall be made by 

the defendant after he has been advised by counsel. 

(c) Appointment of New Counsel. The court may upon 

request or for cause relieve trial counsel appointed to 

represent an indigent defendant and appoint new counsel for 

the appeal. The appointment of new appellate counsel shall 

be made on the day that trial counsel is relieved of his 

duties. 

(d) When Defendant Not Represented at Trial. In the 

case of a defendant who has waived counsel at his trial or 

plea, the court, upon announcing any judgment adverse to the 

defendant shall inform him of his right to appeal and the 

right of an indigent person to appeal in forma pauperis. If 

the defendant claims to be an indigent person and requests ? 

permission to proceed in forma pauperis, the court shall make 

such investigation as may be necessary to determine whether 

the defendant is in fact indigent. If the court determines 

that the defendant is an indigent person, it shall grant 

permission to proceed in forma pauperis, appoint an attorney 

forthwith and direct the clerk to assemble the records 
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necessary for the appeal, including the transcript of 

proceedings in the district court, and forward copies of such 

records to the attorney so appointed. If the court finds the 

defendant is not an indigent person, it shall inform him of 

the time limits established by law for the preparation and 

filing of the documents necessary to present the case 

on appeal. 

Reference: Standard 2.2. 

Note: For related standards, see Appellate Review o~ 
Sentences 2.2; Post-conviction Remedies 4.4, 5.2; Providing 
Defense, Services 5 .2, 5.3 ; The Defense Function 8.2. 8.3. 

15-2.4. Proceedings in Forma pauperis. 

(a) Leave to Proceed on Appeal in Forma Pauperis . 

. A convicted defendant who desires to proceed on appeal in 

forma pauperis shall file in the district court a motion for leave 
l 

to so prciceed, to~ether wit~ an affidavit showing his inability 

to pay fees and costs or give security therefor, his belief 

that he is entitled to redress--and a statement of the issues 

,,;hich he intends to present on appeal. If the motion is granted, 

he may proceed without further application to the Appellate 

Court and without prepayment of fees and costs or the giving of 

security therefor. If the motion is denied the district 

court shall state the reasons therefor in writing. 

Notwithstanding the provisions of the preceding 

paragraph, a defendant who prior to trial or plea was 
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determined to be financially unable to obtain an adequate 

defense, may proceed on appeal in forma pauperi.s without 

fUrther authorization. 

If a motion for leave to proceed in forma pauperis is 

denied by the district court the clerk shall forthwith serve 

notice of such action. A motion for leave to proceed in 

forma pauperis may be filed with the Appellate C.ourt. wi thin 

[30 days] after service of notice of the action of the 

district court, or by the affidavit prescribed by the first 

paragraph of this subdivision if no affidavit has been filed 

in the district court, and by a copy of the statement of the 

reasons given by the district court for its action. 

(b) Form of Briefs, Appendices and other Papers. A 

defendant who is allowed to proceed in forma pauperis may 

file briefs, appendices and other papers iIi typewritten form 

and may request that the appeal be heard on the original 

record without the necessity of reproducin~ parts thereof in 

any form. 

Reference: Rule 24i Standards 3.3. 

Note: Rule 24 requires a determination that the appeal 
is taken in good faith. This requirement is not included in 
the proposed rule. (See Standard 3.3(b) and commentary a 

pp. 88-91). 
For suggested form of Affidavit to Accompany Motion for 

Leave to Appeal in Forma Pauperis, see FO~lTI 4, Appendix of 
Forms, Federal Rules of Appella te Procedure~. 
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15-2.5. stay of execution and relief pending review. 

(a) Death. A sentence of death shall be stayed if an 

appeal is taken. 

(b) Imprisonment. A sentence of imprisonment shall be 

stayed if an appeal is taken and the defendant is released 

pending disposition of the appeal. If not stayed, the court 

may recommend to the director of penal [or other appropriate 

agency] institutions that the defendant be retained at, or 

transferred to, a place of confinement near the place of trial 

or the place where his appeal is to be heard, for a period 

reasonably necessary to permit the defendant to assist in 

the preparation of his appeal to the Appellate Court. 

(c) Fine. A sentence to pay a fine, if an appeal is 

taken, may be stayed by the district court or by the Appellate 

Court upon such terms as the court deems proper. The court 

may require the defendant pending appeal to deposit the whole 

or any part of the fine and costs in the regis·try of the 

district court, or to give bond for the payment thereof, or 

to submit to an examination of assets, and it may make any 

appropriate order to restrain the defendant from dissipating 

his assets. 

(d) Probation. An order placing the defendant on 

probation may be stayed if an appeal is taken. If not stayed 

the court shall specify when the term of probation shall 

commence. If the order is stayed, the court shall fix the 

terms of the stay. 

269 



Reference: Rule 38, Federal Rules of Criminal Procedure. 

15-2.6. Release of defendant. 

(a) Appeals From Orders Respecting Release Entered Prior 

to a Judgment of Conviction. An appeal authorized by law from 

an order refusing or imposing conditions or release shall be 

determined promptly. Upon entry of an order refusing or 

imposing conditions of release, the district court shall state 

in writing the reasons for the action taken. The appeal shall 

be heard without necessity of briefs after reasonable notice 

to the appellee upon such papers, affidavits, and portions of 

the record as the parties shall present. The Appellate Court 

or a justice may order the release of the appellant pending 

the appeal. 

(b) Release pending Appeal From a Judgment of Conviction 

Application for release after a judgment of conviction shall 

be made in the first instance in the district court. If the 

district court refuses release pending appeal, or imposes 

conditions of release, the court shall state in writing the 

reasons for the action taken. Thereafter, if an appeal is 

pending, a motion for release, or for modification of the 

conditions of release, pending review, may be made to the 

Appellate Court or to a justice thereof. The motion shall be 

determined promptly upon such papers, affidavits and portions 

of the record as the parties shall present and after reasonable 

notice to the appellee. The Appellate Court or a justice 
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thereof may order the release of the appellant pending 

disposition of the motion. 

(c) The decision as to release pending appeal shall be 

made in accordance with the rules relating to pre-trial 

release. The burden of establishing that Jche defendant will 

not flee or pose a. danger to any other person or the community 

rests with the defendant. 

(d) Release Pending Appeal by state. When the state 

appeals from an order dismissing the indictment or 

information on sUbstantive grounds, or from an order sustaining 

a pre-trial motion that terminates the prosecution, the 

defendant shall be released on nominal bailor his own 

recognizance pending decision on the appeal. In other cases 

of appeals by the state, the defendant shall not be denied 

liberty pending determination of the appeal unless there is 

cogent evidence that he will not abide by the judgment of the 

appellate court. 

Reference: Rule 9: Standard 1.4{c). 

15-3 .1.,Supervision during preparation. 

Each departmental justice, with the assistance of the 

judicial administrator, sha-ll be responsible for the continuing 

supervision of appeals origina~ting in his department from 

docketing through hearing and submission, and shall deterrrdne 

such procedural issues :,~.s may arise during the pendency of 

the appeal. 
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Reference: Standard 3.1. 

Note: For a related standard, see Providing Defense 
Services 5 .. 2. 

15-3.2. Counsel on appeal. 

(a) Right to Counsel. Every appellant shall have the 

assistance of counsel at all stages of the appeal. Counsel 

shall be assigned to any unrepresented appellant proceeding 

in forma pauperis unless the right to counsel is waived in 

writing. 

(b) Withdrawal. Counsel shall not be permitted to 

withdraw from a case solely because of his determination that 

the case lacks merit. 

(i) Counsel shall give his client his best professional 

estimate of the quality of the case and shall 

endeavor to persuade the client to abandon a wholly 

frivolous appeal, or to eliminate particular 

contentions that are lacking in sUbstance. 

(ii) If the client determines to proceed, counsel shall 

present the arguments for the appellant in the most 

favorable light, so long as he does not deceive or 

mislead the court. After preparing and filing a 

brief on behalf of his client, counsel may 

appropriately suggest that the case be submitted on 

briefs or request permission to withdraw. 

(c) Dismissal. Assigned counsel shall be dismissed at 

the request of the appellant only when cause th~refor is shown. 
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Reference: Standard 3.2. 

Note: For related standards, see Appellate Review of 
Sentences 2.2; Discovery and Procedure Before Trial 5.3; Post­
Conviction Remedies 4.4; Providing Defense Services 2.4, 5.2, 
5.3, 7.2, 7.3; The Defense Function 8.2, 8.3" 8.4. 

15-3.3. The record on appeal. 

(a) Composition of the Record on Appeal. The original 

papers and exhibits filed in the district coulrt, the 

transcript of proceedings, if any, and a certified copy of the 

docket entries prepar~d by the clerk of the district court 

shall constitu.te the record on appeal in all cases. 

(b) The Transcript of Proceedings; Duty of Appellant to 

Order~ Notice to Appellee if Partial Transcript is Ordered. 

Except as provided in subsection (c), within. [10 days] after 

filing the notice of appeal the appellant shall order from 

the reporter a transcript of such parts of the proceedings 

not already on file as he deems necessary for inclusion in. 

the record. If the appellant intends to urge on appeal that 

a finding or conclusion is unsupported by the evidence or is 

contrary to the evidence, he shall include in the record a 

transcript of all evidence relevant to such findings or 

conclusions. Unless the entire transcript is to be included, 

the appellant shall, within the time above provided, file and 

serve on the appellee a description of the parts of the 

transcript which he intends to include in the record and a 

statement of the issues he intends to present on the appeal. 

If the appellee deems a transcript of other parts of the 
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proceeding to be necessary he shall, within [10 days] after 

the service of the statement of the appellant, file and serve 

on the appellant a designation of additional parts to be 

included. If the appellant shall refuse to order such parts, 

the appellee shall either order the parts or apply to the 

district court for an order requiring the appellant to do so. 

A't the time of ordering, a party must make satisfactory 

arrangements with the reporter for payment of the cost of the 

transcript. 

(c) Statement of the Evidence or Proc~eding When No 

Report Was Made or When the Transcript is Unavailable. If no 

report of the evidence or proceedings at hearing or trial was 

made, or if a transcript is unavailable, the appellant may 

prepare a statement of the evidence or proceedings from the 

best available means, including his recollection. The 

statement shall be served on the appellee, who may serve 

objections or propose amendments thereto within [10 days] after 

service. Thereupon the statement and any objections or 

proposed amendments shall be submitted to the district court 

for settlement and approval and as settled and approved shall 

be included by the clerk of the district court in the record 

on appeal. 

(d) Agreed statement as the Record on Appeal. In lieu 

of the record on appeal as defined in sJ1bdivision (a) of this 

rule, the parties may prepare and sign a statement of the case 

showing how the issues presented by the appeal arose and were 

decided in the district court and setting forth only so many 
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of the facts averred and proved or sought to be proved as are 

essential to a decision of the issues presented. If the 

statement conforms to the truth, it, together with such 

additions as the court may consider necessary fully to present 

the issues raised by the appeal, shall be approved by the 

district court Clnd shall then be certified to the Supreme 

Court as the reeord on appeal and transmitted thereto by the 

clerk of the district court within the time provided by Rule 

15-3.4. Copies of the agreed statement may be filed as the 

appendix required by Rule 15-4.6. 

(e) Correct:ion or Modification of the Record. If any 

difference arises as to whether the record truly discloses 

what occurred in the district court, the difference shall be 

submitted to and settled by that court and the record made to 

conform to the truth. If anything material to either party 

is om:itted from the record by error or accident or is misstated 

therein, the parties by stipulation, or the district court, 

either before or after the record is transmitted to the 

Appellate Court, or the Appellate Court, on proper suggestion 

or of its own initiative, may direct that the omission or 

misstatement', be correct, and if necessary that a supplemental 

record be certified and transmitted. All other questions as 

to the form and content of the record shall be presented to 

the Supreme Court. 

Reference: Rule 10; Standard 3.3. 
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15-3.4. Transmission of the Record. 

(a) Time for Transmission~ Duty of Appellant. The record 

on appeal, including the transcript and exhibits necessary for 

the appeal, shall be transmitted to the Appellate Court within 

[40 days] after the filing of the notice of appeal unless the 

time is shortened or extended by an order entered under 

subdivision (d) of this rule. After filing the notice of 

appeal the appellant shall comply with the provisions of Rule 

15-3.3(b) and shall take any other action necessary to enable 

the clerk to assemble and transmit the record. If more than 

one appeal is taken, each appellant shall comply with the 

provisions of Rule l5-3.3(b) and this subdivision, and a single 

record shall be transmitted within [40 days] after the filing 

of the final notice of appeal. 

(b) Duty of Clerk to Transmit the Record. When the 

record is complete for purposes of the appeal, the clerk of the 

district court shall transmit it to the clerk of the Appellate 

Court. The clerk of the district court shall number the 

documents comprising the record and shall transmit with the 

record a list of the documents correspondingly numbered and 

identified with reasonable definiteness. Documents of unusual 

bulk or weight and physical exhibits other than documents shall 

not be transmitted by the clerk unless he is directed to do so 

by a party or by the clerk of the Appellate Court. A party must 

make advance arrangements with the clerk for the transportation 

and receipt of exhibits of unusual bulk or weight. 
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Transmission of the record is effec'l:ed when the clerk of 

the district court mails or otherwise forwards the record to 

the clerk of the Appellate Court. The clerk of the district 

court shall indicate, by endorsement on the face of the record 

or otherwise, the date which it is transmitted to the 

Appellate Court. 

(c) Temporary Retention of Record :1.'1 District Court for 

Use in Preparing Appellate Papers. Notwithstanding the 

provisions of subdivisions (a) and (b) of this rule, the parties 

may stipulate, or the district court on motion of any party may 

order, that the clerk of the district court shall temporarily 

retain the record for use by the parties in preparing appellate 

papers. In that event, the appellant shall nevertheless cause 

the appeal to be docketed and the record to be filed within the 

time fixed or allowed for transmission of the record by 

complying with the provisions of Rule 15-3~5(a) and by 

presenting to the clerk of the Appellate Court a partial record 

in the form of a copy of the docket entries, accompanied by a 

certificate of counsel for the appellant, or of the appellant 

if he is without counsel, reciting that the record, including 

the transcript or parts thereof designed for inclusion and all 

necessary exhibits, is complete for purposes of the appeal. 

Upon receipt of the brief of the appellee, or at such earlier 

time as the parties may agree or the court may order, the 

appellant shall request the clerk of the district court to 

transmit the record. 
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(d) Extension of Time for Transmission of the Record: 

Reduction of Time. The district court for cause shown may 

extend the time for transmitting the record. A request for 

extension must be made within the time originally prescribed 

or within an extension previously grant@d~ and the district 

court shall not extend the time to a day more than [90 days] 

from the date of filing of the first notice of appeal. If the 

district court is without authority to grant, the relief sought 

or has denied a request therefor, the Appellate Court may on 

motion for cause shown extend the time for transmitting the 

record or may permit the record to be transmitted and filed 

after the expiration of the time allowed or fixed. If a request 

for an extension of time for transmitting the record has been 

previously denied, the motion shall set forth the denial and 

shall state the reasons therefor, if any were given. The district 

court or the Appellate Court may require the record to be 

transmitted and the appeal to be docketed at any t:ime within 

the time otherwise fixed or allowed therefor. 

(e) Retention of the Record in the District Court by 

Order of Court. The Appellate Court may provide by rule or order 

t,hat a certified copy of the docket entries shall be 

transmitted in lieu of the entire record, subject to the right 

of any party to request at any time during the pendency of the 

appeal that designated parts of the record be transmit'ced. 

If the record or any part thereof is required in the 

district court for use there pending the appeal, the district 

court may make an order to that effect, and the clerk of the 
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subject to the request of the court of appeals, and shall 

transmit a copy of the order and of the docket entries together 

with such parts of the original record as the district court 

shall allow and copies of such parts as the parties may 

designate. 

(f) Stipulation of Parties that Parts of the Record be 

Retained in the District Court~ The parties may agree by 

written st.ipulation filed in the district court that designated 

parts of the record shall be retained in the district court 

unless thereafter the Appellate Court shall order or any party 

shall request their transmittal. The parts thus designated 

shall nevertheless be a part of the record on appeal for all 

purposes. 

(g) Record for Preliminary Hearing in the Appellate Court. 

If prior to the time the record is transmitted a party desires 

to make in the Appellate Court a motion for dismissal, for 

release, for a stay pending appeal, for additional security on 

the bond, or for an intermediate order, the clerk of the 

district court at the request of any party shall transmit to 

the Appellate Court such parts of the original record as any 

party shall designate. 

Reference: Rule 11. 

15-3.5. Docketing the appeal; filing of the record. 

'(a) Docketing the Appeal. Within the time allowed or 

fixed for transmission of the record, the appellant shall pay 
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to the clerk of the Appellate Couric ·the docket fee fixed by law, 

and the clerk shall thereupon enteJ!:' the appeal upon the docket. 

If an appellant is authorized to prosecute the appeal without 

prepayment of fees, the clerk shall enter the appeal upon the 

docket at the request of a party ox' at the time of filing the 

record. The Appellate Court may upon motion for cat1se shown 

enlarge the time for docketing the appeal or permit the appeal 

to be docketed out of time. An appeal shall be docketed under 

the title given to the action in the district court, with the 

appellant identified as such, but if such ti.tle does not 

contain the name of the appellant, his name, identified as 

appellant, shall be added to the title. 

(b) Filing of the Record. Upon receipt of the record 

or of papers authorized to be filed in lieu of the record 

under the provisions of Rule l5-3.4(c) and l5-3.4(e) by the 

clerk of the Appellate Court following timely transmittal, and 

after the appeal has been timely docketed, the clerk shall 

file the record. The clerk shall immediately give notice to 

all parties of the date on which the record was filed. 

(c) Dismissal for Failure of Appellant to Cause Timely 

Transmission or to Docket Appeal. If the appellant shall fail 

to cause timely transmission of the record or to pay the 

docket fee if a docket fee is required, the appellee may file 

a motion in the Appellate Court to dismiss the appeal. The 

motion shall be supported by a certificate of the clerk of the 

district court showing the date and sUbstance of the judgment 
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or order from which the appeal was taken, the date on which 

the notice of appeal was filed, the expiration date of any 

order extending the time for transmitting the record, and by 

proof of service. The appellant may respond within [14 daysJ 

of such service. The clerk shall docket the appeal for the 

purpose of permitting the court to entertain the motion 

without requiring payment of the docket fee, but the appellant 

shall not be permitted to respond without payment of the fee 

unless he is otherwise exempt. therefrom. 

Reference: Rule 12. 

PART IV. GENERAL PROCEDURAL PROVISIONS 

15-4.1. Filing and Service. 

(a) Filing. Papers required or permitted to be filed 

in the Appellate Court shall be filed with the clerk. Filing 

may be accomplished by mail addressed to the clerk, but filing 

shall not be timely unless the papers are received by the 

clerk within the time fixed for filing, except that briefs and 

appendices shall be deemed filed on the day of mailing if the 

most expeditious form of delivery of mail, excepting special 

delivery, is utilized. If a motion requests relief which may 

be granted by a single justice, the justice may permit the 

motion to be filed with him, in which even he shall note 

thereon the date of filing and shall thereafter transmit it to 

the clerk. 
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(b) Service of All Papers Required. Copies of all papers 

filed by any party and not requi.red by these rules to be served 

by the clerk shall, at or before the time of filing, be served 

by a party or persons acting for him on all other parties to 

the appeal. Service on a party represented by counsel shall 

be made on counsel. 

(c) Manner of Service. Service may be personal or by 

mail. Personal service includes delivery of the copy to a 

clerk or other responsible person at the office of counsel. 

Service by mail is complete on mailing. 

(d) Proof of Service. Papers presented for filing shall 

contain an acknowledgment of service by the person served or 

proof of service in the form of a statement of the date and 

manner of service and of the names of the person served, 

certified by the person who made service. Proof of service 

may appear on or be affixed to the papers filed. The clerk 

may permit papers to be filed without acknowledgment or proof 

of service but shall r~quire such to be filed promp"tly 

thereafter. 

Reference: Rule 25. 

15-4.2. Computation and extension of time. 

(a) Computation of Time. In computing any period of 

time prescribed by these rules, by an order of court, or by 

any applicable statute, the day of the act, event, or default 

from which the designated period of time begins to run shall 
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not be included. The last day of the period shall be included, 

unless it is a Saturday, Sunday, or a legal holiday, in which 

event the period extends until the end of the next day which 

is not a Saturday, Sunday, or a legal holiday. When the period 

of time prescribed or allowed is less than 7 days, intermediate 

Saturdays, Sundays, and legal holidays shall be excluded in 

the computation. 

(b) Enlargement of Time. The court for good cause shown 

may upon motion enlarge the time prescribed by these rules or 

by its order for doing any act, or may permit an act to be done 

after the expiration of such time. 

(c) Additional Time after Service by Mail. 11.henever a 

party is required or permitted to do an act within a prescribed 

period after service of a paper upon him and the paper is 

served by mail, 3 days shall be added to the prescribed period. 

Reference: Rule 26; Standard 2.2. 

Note: The term "legal holiday" is defined in Rule 26. 

15-4.3. Motions. 

(a) Content of Motions; Response; Reply. Unless 

otherwise prescribed by these rules, an application for an 

order or other relief shall be made by filing a motion for 

such order or relief with proof of service on all other parties. 

The motion shall contain or be accompanied by any matter 

required by a spe~ific provision of these rules governing such 

a motion, shall state with particularity the grounds on which 

it is based, and shall set forth the order or relief sought. 
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If a motiol1 is supported by briefs, affidavits or other papers, 

they shall be served and filed with the motion. Any party may 

file a response in opposition to a motion other than one for a 

procedural order [for which see subdivision (b)] within [7 days] 

after service of the motion, but motions authorized by Rules 

15-2.5, 15-2.6 and 15-4.13 may be acted upon after reasonable 

notice, and the court may shorten or extend the time for 

responding to any motion. 

(b) Determination of Motions for Procedural Orders. 

Notwithstanding the provisions of the preceding paragraph as 

to motions generally, motions for procedural orders, including 

any motion under Rule 15-4.2 (b) may be ac·ted upori. at any time, 

without awaiting a response thereto. An:r party adversely 

affected by such action may request reconsideration, vacation 

or modification of such actionc 

(c) Power of a Single Justice to Entertain Motions. In 

addition to the authority expressly conferred by these rules 

or by law, a single justice of the Appellate Court may entertain 

and may grant or deny any request for relief which under these 

rules may properly be sought by motion, except that a single 

justice may not dismiss or otherwise determine an appeal or 

other proceeding, and except that the Appellate Court may provide 

by order or rule that any motion or class of motions must be 

acted upon by the court. The action of a single justice may 

be reviewed by the court. 

(d) Form of Papers; Number of copies. All papers 

relating to motions may be typewritten. [Seven] copies shall 
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be filed with the original, but the court may require that 

additional copies be furnished. 

Reference: Rule 27. 

15-4.4. Briefs. 

(a) Brief of the Appellant. The brief of the appellant 

shall contain under appropriate headings and in the order here 

indicated: 

(i) A table of contents, with page references, and a 

table of cases (alphabetically arranged), statutes 

and other authorities cited with references to the 

pages of the brief where they are cited. 

(ii) A statement of the issues presented for review. 

(iii) A statement of the case. The statement shall first 

indicate briefly the nature of the case, the course 

of the proceedings, and its disposition in the court 

below. There shall follow a statement of the facts 

relevan"t to the issues presented for revi.ew, with 

appropriate references to the record (see subdivision 

(e) ) • 

(iv) An argument. The argument may be preceded by a 

summary. The argument shall contain the contentions 

of the appellant with respect to the issues presented, 

and the reasons therefor, with citations to the 

authorities, statutes and parts of the record relied 

on. 
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(v) A short conclusion stating the precise relief sought. 

(b) Brief of the Appellee. The brief of the appellee 

shall conform to the requirements of subdivision (a) (i)-(iv), 

except that a statement of the issues or of the case need not 

be made unless the appellee is dissatisfied with the statement. 

of the appellant •. 

(c) Reply Brief. The appellant may f:Lle a brief in reply 

to the brief of the appellee, and if the appellee has cross­

appealed, the appellee may file a brief in reply to the response 

of the appellant to the issues presented by the cross-appeal. 

No further briefs may be filed except with leave of court. 

(d) Reference in Briefs to Parties. Counsel will be 

expected in their briefs and oral arguments to keep to a 

minimum references to parties by such designations as "appellant ii 

and "appellee". It promotes clarity to use the designations 

used in the lower court or the actual names of parties. 

(e.) References in Briefs to the Record. References in 

the briefs to parts of the record reproduced in the appendix 

filed with the brief of the appellant (see Rul~ 15=4.7(a)) 

shall be to the pages of the appendix at which those parts 

appear. If the appendix is prepared after the briefs are 

filed, references in the briefs to the record shall be made 

by one of the methods allowed by Rule 15-4.6 (c) • If the 

record is reproduced in accordance with the provisions of 

Rule 15-4.6 (f) , or if references are made in the briefs to 

parts of the record not reproduced, the references shall be 

to the pages of the parts of the record involved; e.g., 
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Indictment, p. 7; Motion to Dismiss, p. 2; Transcript, p. 231. 

Intelligible abbreviations may be used. If reference is made 

to evidence the admissibility of which is in controversy, 

reference shall be made to the pages of the appendix or of the 

transcript at which the evidence was identified, offered, and 

received or rejected. 

(f) Reproduction of Statutes, Rules, Regulations, Etc. 

If determination of the issues presented requires the study of 

statutes, rules, regulations, etc., or relevant parts thereof, 

they shall be reproduced in the brief or in the ad.dendum at 

the end, or they may be supplied to the court in pamphlet form. 

(g) Length of Briefs. Except by permission of the court, 

principal briefs shall not exceed [50] pages of standard 

typographic printing or [70] pages of print.ing by any other 

process of duplicating or copying, exclusive of pages 

containing the table of contents, tables of citations and any 

addendum containing statutes, rules, regula·t.ions, etc. And 

except by permission of the court, reply briefs shall not 

exceed [25] page:s of standard typographic printing or [35] 

pages of printing by any other process of duplicating or 

copying. 

(h) Briefs in Cases Involving Cross Appeals. If a cross 

appeal is filed, the plaintiff in the court below shall be 

deemed the appellant for the purposes of this rule and Rules 

15-4.6 and 15-4.7, unless the parties otherwise agree or the 

court otherwise orders. The brief of the appellee shall 
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contain the issues and argument involved in his appeal as well 

as the answer to the brief of the appellant. 

(i) Briefs in Cases Involving Multiple Appellants. In 

cases involving more than one appellant, including cases 

consolidated for purposes of the appeal, any number may join 

in a single brief, and any appellant may adopt by reference 

any part of the brief of another. Parties may similarly join 

in reply briefs. 

Reference: Rule 28. 

15-4.4. Brief of Amicus Curiae. 

A brief of an amicus curiae may be filed only if 

accompanied by written consent of all parties, or by leave of 

court granted on motion or at the request of the court. The 

brief may be conditionally filed with the motion for leave. A 

motion for leave shall identify the interest of the applicant 

and shall sta'te the reasons why a brief of an amicus curiae is 

desirable. Save as all parties otherwise consent, any amicus 

curiae shall file its brief within the time allowed the party 

whose position as to affirmance or reversal the amicus brief 

will support unless the court for cause shown shall grant 

leave for later fi1 ing, in wllich event it shall specify within 

what period an opposing party may answer. A motion of an 

amicus curiae to participate in the oral argument will be 

granted only for extraordinary reasons. 
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Reference: Rule 29. 

15-4.6. Appendix to the briefs. 

(a) Duty of Appellant to Prepare and File; Content of 

Appendix, Time for Filing; Number of Copies. The appellant 

shall prepare and file an appendix to the briefs which shall 

contain: (1) the relevant docket entries in the proceeding 

below; (2) any relevant portion of the pleadings, charge, 

findings or opinion; (3) the judgment, order or decision in 

question; and (4) any other part of the record to which the 

parties wish to direct the particular attention of the court. 

The fact that parts of the record are not included in the 

appendix shall not prevent the parties or the court from 

relying on such parts. 

Unless filing is to be deferred pursuant to the provisions 

of subdivision (c) of this rule, the appellant shall serve and 

file the appendix with his brief. [TenJ copies of the appendix 

shall be filed with the clerk, and one copy shall be served on 

counsel for each party separately represented, unless the 

court shall by rule or order direct the filing or service of a 

les~?er number. 

(b) Determination of Contents of Appendix. ~['he parties 

are en.couraged to agree as to the contents of the appendix. 

In the absence of agreement, the appellant shall, not later 

than [10 daysJ after the date on which the record is filed, 

serve on ·the appellee a designation of the parts of the record 
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which he intends to include in the appendix and a statement 

of the issues which he intends to present for review. If the 

appellee deems it necessary to direct the particular attention 

of the court to parts of the record not designated by the 

appell~nt, he shall, within [10] days after receipt of the 

designation, serve upon the appellant a designation of those 

parts. The appellant shall include in the appendix the parts 

thus designated. In designating parts of the record for 

inclvsion in the appendix, the parties shall have regard for 

the fact that the entire record is always available to the 

court for reference and examination and shall not engage in 

unnecessary designation. 

(c) Alternative Method of Designating Contents in the 

Appendix 1 How References to the Record May be Made in the 

Briefs When Alternative Method is Used. If the court shall so 

provide by rule for classes of cases or by order in specific 

cases, preparation of the appendix may be deferred until after 

the briefs have been filed, and the appendix may be filed [21] 

days after service of the brief of the appellee o If the 

preparation and filing of the appendix is thus deterred, the 

provisions of subdivision (b) of this Rule 15-4.6 shall apply, 

except that the designations referred to therein shall be made 

by each party at the time his brief is served, and a statement 

of the issue presented shall be unnecessary_ 

If the deferred appendix authorized by this subdivision 

is emloyed, references iXLrhp brjefs to rhe r~cnrq fficy be ro ______________ __ 

the pages of the pa17t:s of the record involved, in which event 
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the original paging of each part of the record shall be 

indicated in the appendix by placing in brackets the number of 

each page at the place in the appendix where the page begins. 

Or if a party desires to refer in his brief directly to pages 

of the appendix, he may serve and file typewritten or page 

proof copies of his brief within the time required by Rule 

lS-4.7(a) with appropriate references to the pages of the parts 

of the record involved. In that event, within [14] days after 

the appendix is filed he shall serve and file copies of the 

brief in the form prescribed by Rule l5-4.8(a) containing 

references to the pages of the appendix in place of or in 

addition to the initial references to the pages of the parts of 

the record involved. No other changes may be made in the brief 

as initially served and filed, except that typographical errors 

may be corrected. 

(d) Arrangement of the Appendix. At the beginning of 

the appendix there shall be inserted a list of the parts of 

the record which it contains, in the order in which the parts 

are set out therein, with references to the pages of the 

appendix at which each part begins. The relevant docket 

entries shall be set out fol.lowing the list of ccmtents. -..... "' ... 

Thereafter, other parts of the record shall be set out in 

chronological order. When matter contained in the reporter's 

transcript of proceedings is set out in the appendix, the page 

of the transcript at which such matter may be found shall be 

set out. Omissions in the text of papers or of the transcript 
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must be indicated by astericks. Immaterial formal matters 

(captions, subscriptions, acknowledgments, etc.) shall be 

omitted. A question and its answer may be contained in a 

. 1 . 
s~ng e parasrrfl,pn. 

(e) Reproduction of Exhibits. Exhibits designated for 

inclusion in the appendix may be contained in a separate 

volume, or volumes, suitably indexed. [Four] copies thereof 

shall be filed with the appendix and one copy shall be served 

on counsel for each party separately represented. 

(f) Hearings of Appeals on the Original Record Without 

the Necessity of an Appendix. The Appellate Court may by rule 

applicable to all cases, or to classes of cases, or by order 

in specific cases, dispense with the requirement of an appendix 

and permit appeals to be heard on the original record, with 

such copies of the record, or relevant parts thereof, as the 

court may require. 

Reference: Rule 30. 

15-407. Filing and service of briefs. 

(a) Time for Serving and Filing Briefs. The appellant 

shall serve and file his brief with [40 days] after the date 

on which the record is filed. The appellee shall serve and 

file his brief within [30 days] after service of the brief of 

the appellant. The appellant may serve and file a reply brief 

within [14 days] after service of the brief of the appellee, ------------------------
but except for good cause shown, a reply brief must be filed 
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at least [3 days] before argument. The Appellate Court may 

shorten the periods prescribed above for serving and filing 

briefs, either by rule for all cases or for classes of cases, 

or by order for specific cases. 

(b) Number of Copies to be Filed and Served. [TV-lenty-

five] copies of each brief shall be filed with the clerk, 

unless the court by order in a particular case shall direct a 

lesser number, and two copies shall be served on counsel for 

each party separately represented. If a party is allowed to 

file typewritten ribbon and carbon copies of the brief, the 

original and [seven] legible copies shall be filed with the 

clerk, and one copy shall be served on counsel for each party 

separately represented. 

(c) Consequence of Failure to File Briefs. If an 

appellant fails to file his brief within the time provided by 

this rule, or within the time as extended, an appellee may 

move for dismissal of the appeal. If an appellee fails to file 

his brief, he will not be heard at oral argument except by 

permission of the Appellate Court. 

Reference: Rule 31. 

15-4.8. Form of briefs, the appendix and other papers. 

(a) Forms of Briefs and the Appendix. Briefs and 

appendi.ces may be produced by standard typographic printing or 

_______ by_d1.:~lic~ing or copying process which produces a clear black 

imag(;! on white paper. Carbon copies of briefs and appendices 
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may not be submitted without permission of the court, except 

in behalf of parties allowed to proceed forma pauperis. All 

printed matter must appear in at least 11 point type on opaque, 

unglazed paper. Briefs and appendices produced by the standard 

typographic process shall be bound in volumes having pages 

6 1/8 by 9 1/4 inches and type matter 4 1/6 by 7 1/6 inches. 

Those produced by any other process shall be bound in volumes 

having pages not exceeding 8 1/2 by 11 inches and type matter 

not exceeding 6 1/2 by 9 1/2 inches, with double spacing 

between each line of text. Copies of the reporter's transcript 

and other papers reproduced in a manner authorized by this rule 

may be inserted in the appendix; such pages may be informally 

renumbered if necessary. 

If briefs are produced by commercial printing or 

duplicating firms, or, if produced otherwise and the covers to 

be described are avaihble, the cover of the brief of the 

appellant should be blue; ·that of the appellee red: that of 

the intervenor or amicus curiae, green; that of any reply brief, 

gray. The cover of the appendix, if separately printed, shoUld 

be white. The front covers of the briefs and of appendices, 

if separately printed, shall contain: (1) the name of the 

court and the number of the case; (2) the title of the case 

(see Rule l5-3.5(a)); (3) the nature of the proceeding in the 

court (e.g., Appeal) and the name of the court below: (4) the 

title of the document (e.g., Brief for Appellant, Appendix); 

and (5) the names and addresses Q~counsel representing th~ ___________ __ 

party on whose behalf the document is filed. 
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(b) Form of Other Papers. Petitions for rehearing shall 

be produced in a manner prescribed in subdivision (a). Motions 

and other papers may be produced in like manner, or they may 

be typewritten upon opaque, unglazed paper 8 1/2 by 11 inches 

in size. Lines of typewritten text shall be double spaced. 

Consecutive sheets shall be attached at the left margin. 

Carbon copies may be used for filing and service if they are 

legible. 

A motion or other paper addressed to the court shall 

contain a caption setting forth the name of the court, the 

title of the case, the file number, and a brief descriptive 

title indicating the purpose of the paper. 

Reference: Rule 32. 

15-4.9. Prehearing conference. 

The court may direct the attorneys for the parties to 

appear before the C011rt or justice t.hereof for a prehearing 

conference to consider the simplification of the issues and 

such other matters as may aid in the disposition of the 

proceeding by the court. The court or justice shall make an 

order which recites the action taken at the conference and the 

agreements made by the parties as to any of the matters 

considered and which limits the issues to those not disposed 

of by admissions or agreements of counsel, and such order 

when entered controls the subsequent course of the proceeding, -------

unless modified to prevent manifest injustice. 
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Reference: Rule 33. 

15-4.10. Oral argument. 

(a) Notice of Argument; Postponement. The clerk shall 

advise all parties of the ti~e and place at which oral argument 

will be heard. A request for postponement of the argument must 

be made by motion filed reasonably in advance of the date 

fixed for hearing. 

(b) Time Allowed for Argument. Unless otherwise provided 

by rule for all cases or for classes of cases, each side will 

be allowed [30] minutes for argument. If counsel is of the 

opinion that additional time is necessary for the adequate 

presentation of his argument he may request such additional 

time as he deems necessarYi requests may be made by letter 

addressed to the clerk reasonably in advance of the date fixed 

for the arg~~ent and shall be liberally granted if cause 

therefor is shown. A party is not obliged to use all of the 

time allowed, and the court may terminate the argument whenever 

in its judgment fUrther argument is unnecessary. 

(c) Order and Content of Argument. The appellant is 

entitled to open and conclude the argument. The opening 

argument shall include a fair statement of the case. Counsel 

will not be permitted to read at length from briefs, records 

or authorities. 

Cd) Cross and Separate Appeals. A cross or separate 

appeal shall be argued with the initial appeal at a single 

296 



argument, unless the court otherwise directs. If a case 

involves a cross-appeal, the plaintiff in the action below 

shall be deemed the appellant for the purpose of this rule 

unless the pa:rties otherwise agree or the court otherwise 

directs. If separate appellants support the same argument, 

care shall be taken to avoid duplication of argument. 

(e) Non-appearance of Parties. If the appellee fails 

to appear to present argument, the court will hear argument on 

behalf of the appellant, if present. If the appellant fails 

to appear, ·the court may hear argument on behalf of the 

appellee, if his counsel is present. If neither party appears, 

the case will be decided on the briefs unless the court shall 

o'therwise order. 

(f) Submission on Briefs. By agreement of the parties, 

a case may be submitted for decision on the briefs, but the 

court may direct that the case be argued. 

(g) Use of Physical Exhibits at Argument; Removal. If 

physical exhibits other than documents are to be used at the 

argument, counsel shall arrange to have them placed in the 

courtroom before the cour·t convenes on the date of the 

argument. After the argument counsel shall cause the exhibits 

to be removed from the courtroom unless the court otherwise 

directs. If exhibits are not rer~laimed by counsel Twithin a 

reasonable time after notice is given by the clerk, they shall 

be destroyed or otherwise disposed of as the clerk shall think 

best. 
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Reference: Rule 34. 

15-4.11. Entry of jUdgment. 

The notation of a judgment in the docket constitutes 

entry of the judgment. The clerk shall prepare, sign and 

enter the judgment following receipt of the opinion of the 

court unless the opinion directs settlement of the form of the 

judgment, in which event the clerk shall prepare, sign and 

enter the judgment following final settlement by the court. 

If a judgment is rendered without an opinion, the clerk shall 

prepare, sign and enter the judgment following instruction 

from the court. The clerk shall, on the date judgment is 

entered, mail to all parties a copy of the opinion, if any, 

or of the judgment if no opinion was written, and notice of 

the date of entry of the judgment. 

Reference: Rule 36. 

15-4.12. Petition for rehearing. 

(a) Time for Filing; Content; Answer; Action by Court 

if Granted. A petition for rehearing may be filed within [14 

days] after entry of judgment unless the time is shortened 

or enlarged by order. The petition shall state with 

particularity the points of law or fact which is the opinion 

of the petitioner the court has overlooked or misapprehended 

and shall contain such argument in support of the petition 
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as the petitioner desires to present. Oral argument :{.n support 

of the petition will not be permitted. No answer to a petition 

for rehearing will be received unless requested by the court, 

but a petition for rehearing will ordinarily not be granted in 

the absence of such a request. If a petition for rehearing is 

granted the court may make a final disposition of the cause 

without reargument or may restore it to the calender for 

reargument or resubmission or may make such other orders as 

are deemed appropriate under the circumstances of the 

particular case. 

(b) Form of Petition; Length. The petition shall be in 

a form prescribed by Rule lS-4.8(a), and copies shall be 

served and filed as prescribed by Rule lS-4.7(b) for the 

service and filing of briefs. Except by permission of the 

court, a petition for rehearing shall not exceed 10 pages of 

standard typographic printing or [lSJ pages of printing by 

any other process of dUplicating or copying. 

Reference: Rule 40. 

lS-4.13. Issuance of mandate; stay of mandate. 

(a) Date of Issuance. The mandate of the court shall 

issue [21 days] after the en"l:.ry of judgment unless the time is 

shortened or enlarged by order. A certified copy of the 

judgment and a copy of the opinion of the court, if any, shall 

constitute the mandate, unless the court directs that a formal 

mandate issue. The timely filing of a petition for rehearing 
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will stay the mandatetuntil disposition of the petition unless 

otherwise ordered by the court. If 1;:he petition is denied, 

the mandate shall issue [seven] days after entry of the order 

denying th~ petition unless the time is shortened or enlarged 

by order. 

(b) Stay of Mandate Pending Application for certiorari. 

A stay of the mandate pending application to the Supreme Court 

of the United States for a writ of certiorari may be granted 

upon motion, reasonable notice of which shall be given to all 

parties. The stay shall not exceed [30 days] unless the period 

is extended for cause shown. If during the period of t,he stay 

there is filed with the clerk of the Appellate Court a notice 

from the clerk of the Supreme Court of the United States that 

the party who had obtained the stay has filed a petition for 

the writ in that court, the stay shall continue tm"!::il final 

disposition by the Supreme Court of the United States. Upon 

the filing of a copy of an order of the Supreme Court of the 

United States denying the petition for writ of certiorari the 

mandate shall issue immediately. 

Reference: Rule 41. 

15-4.14. voluntary dismissal. 

(a) D.:i.smissal in the District Court. If an appeal has 

not been docketed, the appeal may be dismissed by the district 

court upon the filing in that court of a stipulation for 
~ . , 
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dismissal signed by all the parties, or upon motion and notice 

by the appellant. 

(b) Dismissal in the Supreme Court. If the parties to 

an appeal or other proceedings shall sign and file with the 

clerk of the Supreme Court an agreement that the I:>roc~eding 

be dismissed, the clerk shall enter the case dismissed, but 

no mandate or other process shall issue without an ol'der of 

the court. An appeal may be dismissed on motion o:f the 

appellant upon such t.erms as may be agreed upon by the parties 

or fixed by the court. 

Reference: Rule 42. 
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Title 16 

POST-CONVICTION RE~ffiDIES 

PRELIMINARY COl-t."1EN'I' 

As used in this Ti tIe, "the phrase "post-conviction 

remedies" includes those preceedings attacking "the 

judgment which may be invoked collaterally after the final 

appeal from conviction has been decided or after the 

prescribed time for taking an appeal has pass8d. It does 

not include the appeal and proceedings incident thereto. 

It does include the claims for relief historically asserted 

by prisoners in the form of habeas corpus, coram nobis, 

and the like. Because the proposed standard changes 

significantly the traditional forms under which post­

conviction relief is sought, legislation is probably 

necessary at the outset of the implementation process. 

PART I. GENERAL PRINCIPLES 

16-1.1. Unitary post-conviction remedy. 

Any person desiring to seek a review of the validity of 

a judgment of conviction by a court exercising criminal 

jurisdiction, or the legality of custody or supervision based 

upon a judgment of conviction, may file an application for 

post-conviction relief in the manner prescribed by these rules. 
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The remedy herein provided shall encompass all claims, whether 

factual or legal in nature, and shall take primacy over any 

existing procedure or process for the determination of such 

claims. 

Reference: 
Remedies, (1968), 
1.1. 

Standards Relating to Post-Conviction 
(hereafter cited in this Title as Standard), 

16-1.2. Characterization of the proceeding. 

The application for post-conviction relief shall be filed 

as a separate proceeding in the case in which the judgment of 

conviction or sentence was entered. Proceedings thereon shall 

be consistent with the objectives of the rem~dy. The rules 

governing procedure in civil cases shall apply in such 

proceedings, unless otherwise provided by law or these rules. 

Reference: Standard 1.2. 

16-1.3. Parties; legal representatives of the respondent. 

(a) The applic~tion for post-conviction relief shall be 

filed with the clerk of the appropriate court by the person 

seeking relief, who shall proceed in his own name. The 

respondent named in the application shall be the State of 

, or other entity in whose name the original -----
prosecution was brought. 

(b) The attorney general shall have primary 

responsibility for responding to applications for 
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post-conviction relief. The attorney general shall have power 

to assign any case to the local prosecutor in the county or 

district in which the original prosecution was had when he 

deems it in the best interest of the state to do so. 

Reference: Standard 1.3. 

16-1.4. Jurisdiction and venue. 

(a) The district court shall have original jurisdict~on 

to entertain and try applications for post-conviction relief. 

(b) The application for post-conviction relief shall be 

filed in the district court in which the judgment ~f conviction 

and sentence challenged by the applicant was rendered. After 

the application has been received and filed it shall be 

transmitted by the clerk of the court to the district judge 

who shall hear the case. Upon motion of any party to the 

action or upon thp; court's own order, and when the interests 

of justice require, the application may be transferred for 

hearing to another district court or judge to be designated by 

the judicial administrator or clerk of the Supreme Court. 

(c) If an application for post-conviction relief is 

assigned to the judge who presided at the prosecution in which 

the challenged judgment or sentence was rendered, he may, upon 

his own election, be excused from proceeding with the case, 

whether or not formally disqualified by bias or by being a 

potential witness. In any case in which the judge is excused 

under this rule he shall notify the judicial administrator or 
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clerk of the Supreme Court who shall assign another judge to 

hear the application. 

Reference: Standard 1.4. 

Note: Standard 1.4 authorizes jurisdiction to be vested 
in either local trial courts or a single court of statewide 
jurisdiction. The rule is drawn consistent with practice that 
appears currently in use in most jurisdictions. 

The term "district court" is ·used to ide'11'tify local trial 
courts exercising general criminal jurisdiction. 

PART II. SCOPE OF REMEDY 

16-2.1. Grounds for relief. 

(a) The application for post-conviction relief provided 

by these rules may raise any meritorious claim challenging a 

judgment or conviction, including claims: 

(i) that the conviction was obtained or sentence imposed 

in violation of the Constitution of the united 

States or the Constitution or laws of the State of 

(ii) that the applicant was convicted under a statute 

that is in violation of the Constitution of the 

State of , or that the conduct for which ------
the applicant was prosecuted is constitutionally 

protected; 

(iii) that the court rendering judgment was without 

jurisdiction over the person of the applicant or 

the subject matter; 
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(iv) that the sentence imposed exceeded the maximum 

authorized by law or is otherwise not in accordance 

with the sentence authorized by law; 

(v) that there exists evidence of material facts, not 

previously presented and heard, which require 

vacation of the conviction or sentence in the 

interest of justice; 

(vi) that there has been a significant change in the law, 

either substantive or procedural, applied in the 

process leading to applicant's conviction or 

sentence, and that sufficient reasons exist to allow 

retroactive application of the changed legal 

standard; 

(vii) that there are grounds otherwise properly the basis 

for collateral attack upon the judgment. 

(b) The application for post-conviction relief may 

challenge the legality of custody or restraint based upon a 

judgment ·of conviction, including claims that a sentence has 

been fully served or that there has been an unlawful revocation 

of probation or parole or conditional release. 

Reference: Standard 2.1. 

16-2.2. Prematurity of Application; postponed appeals. 

(a) An application for post-conviction relief shall not 

be filed or heard so long as there is a possibility that the 
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issues sought to be presented may be raised by a timely appeal 

from the judgment and sentence. 

(b) If an application for leave to take a postponed 

appeal, filed pursuant to the rules governing criminal appeals, 

is denied on the ground that it raises issues outside the 

record, or if for any other reason it appears more appropriate 

to consider the claim in a post-conviction proceeding, the 

Supreme Court may cause the proceeding to be transferred to 

district court having venue, where it shall be docketed and 

processed as an original application for post-conviction relief. 

Reference: Standard 2.2. 

Note: Provisions relating to the time within which 
appeals may be taken and the conditions under which postponed 
appeals are authorized will be found in the rules of the 
jurisdiction relating to criminal appeals. 

16-2.3. Custody requirement. 

The fact that an applicant for post-conviction relief is 

not then in custody or restraint pursuant to the judgment or 

sentence that he is attacking shall not be grounds for 

dismissal or denial of the relief sought. The right of an 

applicant to seek relief from an invalid conviction under these 

rules shall not be denied because: 

(i) the applicant pleaded guilty; 

(ii) the applicant was sentenced only. to pay a fine; 

(iii) the applicant applied for or was granted probation 

or suspended sentence; 
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(iv) the applicant has not commenced service of the 

challenged sentence; 

'(v) the applicant has completely served the challenged 

sentence or is on parole or conditional release. 

Reference: Standard 2.3. 

16-2.4. Limitations; abuse of process~ st31e claims. 

(a) An application for post-conviction relief shall not 

be barred solely by the lapse of time. An applicant who has 

committed an abuse of process may be denied relief on his clai.m. 

Relief may be denied on stale claims unless there is a showing 

of present need for relief. 

(b) It is an abuse of process for a person with a tenable 

and meritorious claim for post-conviction relief deliberately 

and knowingly to withhold presentation of that claim until an 

event occurs which he believes prevents successful reprosecution 

or correction of the vitiating error. Abuse of process is an 

affirmative defense which must be pleaded and proved by the 

state. 

ec) A claim by an applicant who has completed service of 

the challenged sentence and who thereafter seeks post­

conviction relief may be considered a stale claim. An 

applicant who asserts a stale claim shall be charged with 

responsibility for showing a present need for the relief sought. 

A sufficient showing of present need for relief upon a stale 

claim for post-conviction relief is made by proof that: 
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(i) the applicant is facing prosecution or has been 

convicted under a multiple offender law and the 

challenged conviction or sentence may be or has 

been a factor in sentencing for the current offense; 

(ii) the applicant is facing prosecution or has been 

convicted of a crime, an element of which is the 

challenged prior conviction; 

(iii) the applicant is or may be disadvantaged in seeking 

parole under a later sentence; or 

(iv) the applicant is under a civil disability resulting 

from the challenged conviction which is demonstrably 

prejudicial to him in his present pursuit of 

legitimate and feas~ble objectives and activities. 

Reference: Standard 2.4. 

PART III. THE APPLICATION: PREPARATION, FILING 

AND SERVICE 

Note: Standard 3.1 relates to resources to be made 
available to confined persons for use in preparation of 
applications for post-conviction relief. The implementation 
of this standard is primarily the responsibility of the prison 
administrator. Hence, no suggested court rule has been 
prepared to parallel this standard. However, courts faced with 
substantive questions concerning adequacy of prison facilities 
may find the standard helpful. For related standards, see 
Providing Defense Services 5.1, 7.1. 
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16-3.1. Standardized application forms. 

The state judicial administrator or clerk of the Supreme 

Court shall prescribe standa-rd forms for use in proceedings for 

post-conviction relief. Applications not on the forms prepared 

in compliance with this rule shall not be filed without the 

express approval of the court. 

Reference: Standard 3.2. 

Note: See Model Form of Application, Appendix A, Standards 
Relating to Post-Conviction Remedies, (196B). 

16-3.2. Verification. 

The application for post-conviction relief shall be 
\ 

verified by the applicant before a notary public or some other 

person authorized by law to administer oaths. The knowing 

verification of an application containing false statements 

shall subject the applicant to prosecution for perjury or 

false swearing. 

Reference: Standard 3.3. 

16-3.3. Supporting affidavits and statements as to intended 

proof not required. 

Supporting affidavits or statements as to sources of 

intended proof of the factual allegations supporting the 

applicant~s claim saall not be required as a condition for the 

consideration of the application for post-conviction relief. 
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Reference: Standard 3.4. 

16-3.4. Filing fees. 

(a) No filing fee shall be required at the time of filing 

an application for post-conviction relief. When costs are 

assessed at the conclusion of the action, a filing fee of 

shall be included in costs adjudged against an 

applicant not determined to be indigent. 

(b) The application for post-conviction relief shall be 

accompanied by an affidavit, prepared upon a form supplied by 

the state judicial administrator or the clerk of the Supreme 

Court, in which the applicant shall state his financial ability 

to retain counsel for the proceeding, to purchase copies of 

transcripts or other relevant documents, and to respond to a 

judgment for cost. 

Reference: Standard 3.5. 

PART IV. PROCESSING APPLICATIONS 

16-4.1. Judicial resDonsibilitv for disposition; masters. - ... -

Ca) The district judge to whom the application for post-

conviction relief is transmitted shall determine the disposition 

to be made of such application, whether by refusal to docket 

or otherwise. In appropriate cases the district judge may 
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designate a master to conduct preliminary inquiries and 

evaluations and to report findings to the court. 

(b) Final disposition of applications for post-conviction 

relief shall be made at the earliest stage consistent with the 

purpose of deciding claims on their underlying merits rather 

than on formal or technical g~"'nds. 

Reference: Standard 4.1 . 
. . 

Note: For related standards, see The Function of the Trial 
Judge 8.1, 8.2. 

16-4.2. Preliminary judicial screening of applications. 

Within ten days after the application if filed, the court 

may, solely upon consideration of the petition, if it finds 

that the allegations of the application are unmistakably 

frivolous, summarily dismiss the application. If such a 

disposition is made, a written order shall be entered, stating 

the reasons for the disposition. The clerk of the court shall 

mail a copy of such order to the applicant, the attorney 

general and the local prosecutor who tried the original 

criminal case. The copy of the order mailed to the above named 

parties shall specify the date of judgment and shall inform the 

applicant of his right to appeal from the decision, the time 

within which the notice of appeal must be filed and the office 

in which the notice of appeal must be filed. 

Reference: Standard 4.2. 
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16- 4.3. Responsive pleadings; c~lendar pr io.rity i bail, sta~ 

of execution; dismissal on the pleadings. 

(a) In cases not disposed of under Rule l6~4.2, a 

responsive pleading shall be required, by a rule to show cause 

or otherwise, not more than thirty days after the application 

has been filed. The response shall fully and fairly meet the 

allegations of the application and shall admit or deny each 

allegation thereof, and shall assert any and all affirmative 

defenses to be raised by the respondent. In the alternative, 

the respondent may file a motion to dismiss or a motion for 

summary judgment. Regardless of the form of responsive 

ple~ding, the respondent shall file with his responsive 

pleading the record of the original judgment and conviction, 

including any transcripts or other documents in the official 

court file, excepting such documents as were appended to the 

application. Copies of transcripts or portions of the original 

court file appended to the responsive pleading need not be 

served on the applicant, although the responsive pleading must 

be so served. In the interests of justice the time to answer 

or otherwise plead may be enlarged by the court not to exceed 

[twenty] days. 

(b) If the applicant is held under sentence of death or 

imprisonment, or if there is other reason for expeditious 

treatment, the court shall accord calendar priority to the 

deter~ination of the application for post-conviction relief. 
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(c) The court may stay the execution of any sentence 

imposed pursuant to the challenged conviction and in appropriate 

cases may release the applicant on recognizance with sufficient 

sureties pending final disposition of the application for post­

conviction relief. 

r~) Upon the basis of the application for post-conviction 

relief, the responsive pleading and the record of prior 

proceedings filed therewith, the court shall determine whether 

to order further proceedings, including the appointment of 

counsel for a pro se applicant, or to terminate the case. If 

the court finds that there are no material issues of fact or 

non-frivolous questions of law, it may in an appropriate order 

make such findings of fact and conclusions of law as are 

required, and dismiss the proceeding. The order of dismissal 

shall be served upon the applicant and his attorney of record, 

if any. The order shall specify the date of judgment and shall 

inform the applicant of his right to appeal from the decision, 

the time within which the notice of appeal must be filed and 

the office in which the notice of appeal must be filed. 

(e) No disposition 'of an application for post-conviction 

relief which requires the resolution of a non-frivolous question 

of law shall be made on the pleadings and record of prior 

proceedings unless the applicant is represented by counsel. No 

disposition shall be made at this stage if there exists a 

material issue of fact. 

Reference: Standard 4.3. 

314 



Note: For a related standard, see Criminal Appeals 2.3, 
2 . 5 . 

16-4.4. Appointment of counsel; withdrawal of counsel. 

(a) If the court determines that the application for 

post-conviction relief presents material issues of fact or 

non-frivolous questions of law and if the affidavit filed with 

the application satisfies the court that the petitioner is 

indigent, the court shall appoint an attorney to represent the 

applicant in the proceedings. The attorney so appointed shall 

be a member of the bar of the court before which the case is 

pending and may be a public defender, a member of the staff 

of a legal aid society, or, when requested by the applicant, a 

legal intern from a law school within the jurisdiction who is 

authorized by the rules of the Supreme Court to represent 

applicants for post-conviction relief. A legal intern who is 

not a member of the bar of the court may be appointed only if 

the applicant's written and acknowledged consent to such 

appointment if filed with the court. Such consent shall contain 

a statement that the applicant is aware of his right to the 

appointment of a member of the bar of the court to represent 

him, and that he knows that the legal intern is a law student 

and not a member of the bar of the court, but that he waives 

representation by a member of the bar and requests 

representation by such legal intern. The forms for such 

consent shall be prepared by the state judicial administrator 

or the clerk of th~ Supreme Court. 
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(b) The responsibility of appointed counsel shall 

continue un:til -the order originally appointing such counsel is 

superseded by a subsequent order of the- appointing court, or an 

order of a court of superior jurisdiction. Unless relieved by 

the court, counsel who represents an applicant for post-

conviction relief at the trial shall advise the applicant of 

his right to appeal from an adverse judgment and shall assist 

him in such proceedings as are necessary to preserve suc'h right. 

He shall inform the app.:(.icant of the possible issues involved 

in the appeal and the standards by which the Supreme Court will 

determine the questions raised. He shall inform the applicant 

that no penalty or prejudice can result from the appeal, other 

than the imposition of costs if the applicant is not an indigent 

person. If the applicant wishes to proceed further, appointed 

counsel shall, unless relieved by the court, represent the 

applicant in all appellate proceedings including review by the 

Supreme Court of the United States. 

Reference: Standard 4.4. 

Note: For related standards, see Appellate Review ~f 
Sentences 2.2; Criminal Appeals 2.2, 3.2; Providing Defense 
Service 2.4, 4.2, 5.2, 5.3. 

16-4.5. Summary disposition without plenary hearing; discovery. 

(a) An application for post-conviction relief may be 

decided on the merits without a plenary evidentiary hearing 

when there is no material issue of :~~t or when the case is 

submitted on an agreed statement of iacts. The personal 
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presence of the applicant at such proceedings shall not be 

required. 

(b) For the purpose of advancing a case toward disposition 

the court may, upon a showing of good cause, authorize discovery 

proceedings to explore issues of fact. Such proceedings shall 

be subject to the continuing supervi~ion of the court and shall 

be governed by this rule. Facts disclosed in the discovery 

process shall be utilized by the court in determining whether 

summary disposition is appropriate or whether a plenary 

evidentiary hearing is necessary to resolve material issues. 

(i) Discovery shall be authorized only when the app,licant 

is represented by counsel; 

(ii) The privilege of the applicant against self­

incrimination shall be protected, and no applicant 

shall be required to supply evidence which might 

prejudice him at any future trial; 

(iii) The dispositions of applicants in custody shall be 

authorized in all cases. Such depositions may be 

oral or upon written interrogatories; 

(iv) Procedures for the production of documents, including 

relevant parts of the transcript of the original 

trial, or tangible things, for taking depositions 

and for service of requests for admissions or written 

interrogatories on the opposing party shall be 

governed by the rules of civil procedure, except that 

the oral depositions of witnesses other than the 
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applicant may be taken only with express permission 

of the court. 

(v) If the applicant is an indigent person the costs of 

discovery shall be borne by the state. 

Reference: Standard 4.5. 

16-4.6. Plenary hearing; presence of appl~cant; evidence and 

proof; findings of fact. 

(a) A plenary hearing to receive evidence, by testimony 

or otherwise, shall be held whenever there are material 

questions of fact which must be resolved in order to determine 

the sufficiency of the application for post-conviction relief. 

(b) The applicant shall be present at the plenary hearing 

unless he has expressly waived his right to be present and he 

shall be represented by counsel. The applicant's presence shall 

not be required at any preliminary conference held to frame the 

issues and to expedite the hearing. 

(c) The rules of evidence applicable in civil cases shall 

be followed in post-conviction hearings. Evidence shall be 

given in open court and shall be recorded and preserved. 

(i) The applicant shall have the right to subpoena 

witnesses to testify on his behalf, to require the 

production of relevant documents and court records 

and to cross-examine the witnesses for the respondent. 

(ii) A duly authenticated record of the transcript, or 

portions thereof, may be used as evidence of facts 
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and occurrences during prior proceedings. Such 

record or transcript shall be subject to impeachment 

by either party. 

(iii) Depositions of witnesses, unavailable for the hearing, 

shall be admissible if authorized by the court and 

taken subject to the rigpt of cross-examination. 

(iv) If facts within the personal knowledge of the judge 

who presided at an earlier hearing are to be adduced 

by his testimony or otherwise, he shall not preside 

at the hearing on the application for post-conviction 

relief. The judge wh~ presides at the hearing may 

take into account facts within his personal knowledge 

when such facts properly may be judicially noticed. 

(d) The proponent of factual contentions, whether the 

applicant's proof of a prima facie case or the respondent's 

proof of affirmative defenses, shall have the burden of 

establishing those facts by a preponderance of the evidence. 

(e) At the conclusion of the plenary hearing, the court 

shall make written findings of fact and conclusions of law and 

enter its jUdgment. The order shall recite the date upon which 

the judgment was entered and, if adverse to the applicant, it 

shall inform the applicant of his right to appeal, the time 

within which the notice of appeal must be filed and the office 

in which the notice of appeal must be filed. A copy of the 

order of the conrt shall be served on the applica.nt. 

Reference: Standard 4.6. 
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16-4.7. Disposition orders; trial court opinion. 

(a) The order of the court made at the conclusion of the 

proceeding shall provide for an appropriate disposition. 

(i) If the court finds in favor of the respondent it 

shall enter an order denying the application for 

relief. The order shall indicate whether the denial 

is after a plenary hearing, on summary disposition, 

or on the pleadings. 

(ii) If the court finds in favor of the applicant, the 

order shall identify clearly the claim or claims 

found meritorious. The affirmative relief granted 

shall be appropriate to the nature of the meritorious 

claim. If the court finds in favor of the applicant 

for error in the trial or pre-trial stages of the 

process leading to conviction, relief may be by 

immediate d:scharge from custody or by release at a 

specified early date, unless, within that timE, the 

state takes the necessary steps to commit the 

applicant to custody pending reindictrnent, 

rearraignment, retrial, or resentence, as the case 

may require. Nhere the court finds in favor of the 

applicant for error concerning his right to appeal 

from his judgment of conviction, the court shall fix 

a time in which the applicant may pursue such appeal. 

(iii) The court may, upon timely request, stay its final 

order and issue supplementary orders regarding 
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custody of the applicant and bail pending review of 

its determination by the Supreme Court. 

Reference: Standard 4.7. 

PART V. APPELLATE REVIEW 

16-5.1. Appellate jurisdiction; limitation on right to appeal. 

(a) Either party may appeal to the Supreme Court as a 

matter of right from any final judgment on an application for 

post-conviction relief. Such appeals shall be taken within the 

time fixed for appeals from convictions in criminal cases and, 

except as otherwise provided by these rules shall be governed 

by the rules relating to criminal appeals. Upon proper 

application, the court whose judgment is appealed from may stay 

enforcement of the judgment upon such conditions it deems 

proper. Upon application, the court may enlarge the time for 

appeal to the extent that the interests of justice require. 

(b) An applicant may appeal from an interlocutory order 

denying a stay of execution of a death sentence when it is 

necessary to prevent carrying out the sentence before final 

judgment in the trial court. The review upon such appeals may 

be by a single justice of the Supreme Court or by the entire 

court. 

Reference: Standard 5.1. 

Note: The rules relating to appellate review are drawn 
with reference to a system containing a single level of 
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appellate courts. Some modification will be required where 
there is an intermediate appellate level. For related 
standards, see Appellate Review of Sentencies 2.2; Providing 
Defense Services 4.2; 5 .. 2, 5.3. 

16-5.2. Appellate court pr0c.es~; counsel; bail. 

(a) The applicant for post-convicti?n relief shall be 

represented by counsel on appeal. Counsel appointed to 

represent the applicant in the court of original juris-dicti-on-

has a continuing responsibility to represent his client 

through any appellate proceedings, unless relieved by an order 

of the appointing court or a court of superior jurisdiction. 

(b) The Supreme Court, or an individual justice therof, 

may order the release of the applicant for post-conviction 

relief under appropriate conditions or otherwise to stay the 

execution of the judgment pending appeal; provided, that the 

application for such relief shall be first addressed to the 

trial court. In its discretion the court to whom the 

application is addressed may prescribe any conditions of 

release that are authorized in criminal cases and order the 

applicant released from confinement or custody pending the 

appeal, or suspend the effect of a revoked parole or probation 

or imposition or sentence in a case where sentence has 

previously been suspended. Upon denial of such an application 

in the trial court, the application may be made to the Supreme 

Court. 

Reference: Standard 5.2. 
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Note: For related standards, see Appellate Review of 
Sentences 2.2; Criminal Appeals 2.2; Providing Defense Services 
4.2, 5.2, 5.3. 

16-5.3. Appellate court disposition; scope of appellate review. 

~a} Upon appeal the Supreme Court shall review all 

matters of fact and law consistent ·with fundamental rights 

subject to litigation in post-conviction proceedings and shall 

make appropriate determinations. 

(b) A written opinion stating the basis or bases for the 

decision shall accompany the decision disposing of the appeal. 

Reference: Standard 5.3. 

PART VI. FINALITY·OF JUDGMENTS 

16-6.1. The judgment of conviction; waiver. 

(a) Unless otherwise required in the interests of 

justice, any grounds for post-conviction relief set forth in 

the application which have been fully and finally litigated in 

the proceedings leading to the judgment of conviction shall not 

be re-examined in a post-conviction proceeding. 

(i) The record of proceedings leading to judgments of 

conviction shall be evidence of issues litigated in 

such proceedings. 

(ii) A question has been fully and finally litigated when 

the highest court of the state to which the defendant 
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can appeal as of right has ruled on the merits of 

the question. 

(iii) Finality is an affirmative defense to be pleaded 

and proved by the respondent. 

(b) Claims advanced in post-conviction applications 

which might have been, but were not, fully and finally 

litigated in the proceedings leading to the judgments of the 

conviction shall be decided on their merits. 

(c) Where the applicant for post-conviction relief raises 

a factual or legal contention which he knew of and deliberately 

and inexcusably 

(i) failed to raise in the proceeding leading to the 

judgment of conviction, or 

(ii) having raised the contention in the trial court, 

failed to pursue the matter on appeal, 

a court may deny relief on the ground of an abuse of process. 

If an applicati6n alleges a claim otherwise worthy of further 

consideration, the application shall not be dismissed for 

abuse of process unless the state raises the issue in its 

responsive pleading and the applicant has had an opportunity, 

with the assistance of counsel, to reply. 

(d) Relief on meritorious claims shall not be denied 

solely on account of procedural defects. 

Reference: Standard 6.1. 

Note: For a related standard, see The Function of the 
Trial Judge 8.2. 
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16-6.2. Prior post-conviction app1icati.ons; repeti ti ve 

applications. 

(a) The degree of finality accorded to a prior judgment 

denying relief to a post-conviction proceeding shall be 

governed by the extent of the litigation upon the earlier 

application and the relevant factual and legal differences 

between the present and earlier application. 

(i) A judgment dismissing an application on its face 

for failure to state a claim for relief shall not 

bar consideration of the merits of a subsequent 

application that states a cognizable claim; and 

(ii) A judgment denying relief, after a plenary 

evidentiary hearing, to an applicant represented by 

counsel shall be binding on questions of fact or of 

law fully and finally litigated and decided, unless 

otherwise required in the interests of justice. A 

question has been fully and finally litigated when 

the highest state court to which an applicant can 

appeal as of right has ruled on the merits of the 

question. 

(iii) Finality is an affirmative defense to be pleaded and 

proved by the state. 

(b) In any case where the applicant raises in a 

subsequent application a factual or legal contention which he 

knew of and deliberately and inexcusably 
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(i) failed to raise in an earlier application for post-

conviction relief, or 

'(ii) having raised the contention in a trial court upon 

an earlier post-conviction petition failed to pursue 

the matter on appeal, 

the court may deny relief on the ground pf abuse of process. 

If an application otherwise indicates a claim worthy of further 

consideration, the petition shall not be dismissed for abuse of 

process unless the state has raised the issue in its answer 

and the applicant has had an opportunity, with the assistance 

of the counsel, to reply. 

(c) A judgment granting relief in a post-conviction 

proceeding shall not foreclose renewal of prosecution 

proceedings against the applicant to the extent that such 

action does not conflict with the ground upon which relief is 

granted. The prosecution proceeding may commence with the 

stage at which the invalidating defect occurred without 

necessity to repeat valid processes. 

Reference: Standard 6.2. 

16-6.3. Sentence on re-prosecution~ credit for time served. 

(a) When an applicant who has obtained post-conviction 

relief is re-prosecuted or re-sentenced, the sentencing court 

shall not impose a more severe penalty than that originally 

imposed. 
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(b) 'l'he court shall give credit on the minimum and 

maximwn terms of any nev' prison sentence for time served under 

a sentence that has been successfully challenged in a post-

conviction proceeding. 

Reference: Standard 6.3. 

Note: For related standards, see Pretrial Release 5.12~ 
Sentencing Alternatives and Procedures 3.5, 3.6, 3.8. See also, 
North Carolina v. Pearce, 395 U.S. 711 (1969). 

-----~---- ------- -"._---. -----------._----- ------- ~-----------~-----~.~.---.-------.-.---
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*A second study on rule-making, "Uses of the Judicial Rule-Making Power," was 
undertaken in 1974 for the Alabama. Department of Court Management, covering 
twenty-four areas of possible rule-making. This study is being reprinted. The 
American. Judicature Society is considering an updating and consolidation of these 
two studies. For an overview of these studies I see the article I "Measuring the 
Judicial Rule-making Power," by Allan Ashman, Director of Research, American 
Judicature Society, in Judicature, December, 1975. 
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--c------

INTRODUCTION 

This American Judicature Society study is a nationwide survey 

of the procedural rUle-making power. It was made-possible by a 

grant from the American Bar Association Section of Criminal Law*, 

and we are greatly indebted to the A.B.A. for the opportunity to 

update an earlier Society publication on rule-making. 

Because this sUbj~ct matter does not lend itself to a 

strictly academic or textbook analysis, we decided on a somewhat 

novel appr6ach in conducting our study. We began by researchin~ 

the "sourcesll of the rule-making power in each jurisdiction. 

Provisions from the state constitutions and statutes, together 

with relevant case law, formed the basis for memoranda of our 

findings which were submitted to the chief justices of each of the 

state supreme courts for their consideration and comment. The 

responses which we recieved reinforced our belief in the soundness 

of our approach for we invariably found that a strictly academic 

approach led us to conclusions which did not completely conform 

with reality. We are deeply grateful, therefore, to the many 

supreme court justices and court administrators for their invaluable 

assistance in helping us more accurately describe the rule-making 

power in each of their jurisdictions. 

The study is divided into two parts. The first part is called, 

"Procedural Rule-Making: The National Scene." It contains a general 

egsay on the maj or issues involved in any state's -system of establishing 

procedural rules. The essay is followed by three appendices. Appen­

dix I is a detailed state-by-state survey of the various Americ~~ 

* The name was changed to Section of Criminal Justice in 1973. 
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rul(~-!l:aldng systell\s; it includes relevant consLltutionlll, .JtaLut;ory, 

[did caGe le1.\'! references. fqJpendice:.; II and III ure cl![.ll't:j hif,hl ishting 

f,cveral of the key elements 1n tile various rule -lI\aklng GYGtUIiIS. .l'l.e 

second part of the study is a bibliography of l,tateria13 dealinG i'li th 

procedural rule-making power. 
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['I (on mlnl\r, III 1 [, I·:-r·l (11< 1 n(J P(J'.,JEfI: rr/ll.·~ nr\'[' [(11i1\L ~CEf)F, 

"Procedur'aJ nule-r~aklnc PO\ICl'" Dcfirlcd 

'l'hc phrase, "procedural rUle-making pOvler" J is an old and 

fwnj liar one \·I.Lthin the legal prcf'esGiQn, Yet, perhaps because 

or it::; farr.illar:LLy, the phrase ccnl/Gtes several different, if not 

conflicting, meanings. Because of this confusion over lts neal/lng, 

8 brief review of our undr=rstanding of the phrase is in c:rder. 

The \':ords "rule-making" are used herc:in to denote not only 

rules promulgated by courts, but also laws on court procedure 

['a~sed by legislatures and other authorized bodies. The \\'ord 

"rrocerlur-al" is used to classify the types of laws and rules ""hich 

81'e !'ef'etTed to by these vlords. "Procedural rules" are commonly 

described simply as all laws and rules not encompassir!g the sub­

stantive 18W. l There jL great variatjon as to which judicial rules 

arc prccedural and which are substantjve. G0nerally, procedure 

includes pleadj ng, process, and practi ce. Hcv:ever, SOl1'e states 

excludt! the rules of evidellce fror.l their interpretat.ior.2 \,lh11e 

1. Eiee :iotct., "The JucLiciar.v and the R\lle-r'laking Pm'ler," 
:n ~j.C.L.Hcv, 377,307-392 (1971); 1\, Leo LevIn and I\ntllony G. 
I\lnGterrJam, "Lep.;js]ativc Control Over JUdicial R1.l1e-r·1akinr~: 1\ 
I'rolJlcl,l in ConGtituLiona:l flcvtsion," 107 U .Pa.L.Rev. 1, 111-24 
(1958); ~~ilt,_ c.:~f' f'>1Ilipll1onL C:~~~D-l\lcle~CO!'~, 93 Ariz. 361, 
]00 ['. ~d 101b, 1017 (1963); ~t;at.;e '/. lH~;tl'lct CourL, 399 r. 2d 583, 
riW; (FJ(;ri); [\ll:~ik v, Lcvlnc,~up, Ct. of .LeT., Jul.v G, 1973)[l3usik 
~. '1~; \J tll' Cpo l' L e r!o:.;-O'r-c1 U-I; c 0'[' p II L11 :i ,: aLi 0 n J . 

2. See,~, ['10. Const, art. V, §5. 
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ethers include the reculation of attorney conduct. 3 The word 

1I~,)n'"'E''''~''' J'!,: used to' t: th ' d f 1 - - - CE~nc .P .e s€.':craJ. egrees 0 a ru e-r.13,king 

r:c~~'1 s. abilit~· tc P2SS on procedural rules. Thus "pm'fer" TIlCJY 

4 refer to the final authority to enact crocedural rules, the 

authority of one body to merely veto rules adopted by a second 

body,5 or the authority of one body to simply propose chang~5 in 

rroccdural l'ules to thE: ultir.!c.~te rUle-IT:2.ker. 6 

Possille P~10-NakerG 

The possessors of the rule-!.1aking pOl'Jer In the Amel'ican 

states have varied during the 19th and 20th centuries. During 

this period, applicable patterns or trends jn the shift of the 

rule-nJaking pO\\'er ha'Je also teer. difficult to detect. In 1949, 

Arthur T. Vanderbilt, Chief Justice of the Surre~e Court of New 

Jersey; \,lrote: 

In England there have been four stases 
in the development of the rule-r.iakir.g pO\':er. 
The first was that in which customs as 
developed by the trihunals prevailed. These 

3., ~e~, e ",g, , ~kla. 3tat .~'!1~1. tit, 5, "Code of Professional 
Responslblilty, Ch. 1, App. 3 ~i9(1). 

4. Colo. Const. art. VI, 521; 112';:[11i Const. art. V, §6. 

5. Conn. Gen, Stat. !\nn. §5l-l4 (1960); Ohio Canst. art. IV, 
~5i3 

6. For cxanlplE:, pub] ic hc::.rinr;s !:lay be required [,>rior to the 
adooti.on of procedural l'uleG. i::-~, . .:d 1 l1('v. ~tDt. ~~602-16, 602-21 
to :"2 11, 602-32 to -3l.t, (iO;?-3(i, cJ~:-3T(I9b(j~)-,-7\uxiliary bodies 
:~flj: a.l:jt) bl~ ~'~':)·:id"_),:~ '-:-) Il.",:--;!.·:~ :· ... t~ r)lJl~.:-:.1;,.!:,:t' ~!': d!".::ft.ln~; nc\'! 

r:~o(;edu;:'d.ll'ulc:.;. r"Ol' ~lrl ·::::zc'_'l_::::n cii:iCU:';.;j':Jll Oli til:: n..::c·.i fot' 
advisory CO'ntdit:t~cs, SCI] l:<.Json P .. :.iunderl'1nci, lI[m!,ler:1cnt,i"n~~ tilO 
Rulc-:·j,'J.Kinc; PO\'ler', 11 25 iJ. Y ,U . [.. Rev. 27 (1~):10). :=:cc: also this 
study's appendix on judiciQl cor,l''::Y'cnccs and councilG, 
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customs ~lr.rc :3upplanted by fOl'mal rules or 
court, which jn turn were displaced by legis­
lative actfj making srecific rad:icAI changes. 
The fourth stage occur!"'ed \Iith the return of 
the ru le-rnaking pO\'!8r to t}-,c COllrt '.,;h1 Ie 
reserving to the leGislative body a veto power. 
In the various states comprising the United 
States these four stages have been represented 
at one time or anot.her, although the courts of 
all states have not gone through a regular 
progression from stage to stage. Thus, no 
regular rattern of development may be trDced 
in the several ~tates. A)t~ouGh it may be 
seen that a state such as ~ew Ycrk, ~ith a 
corr.pCi.:'(l t i ve ly le.ng hi s tGry, has gc,r,f1 through 
the 'fi rs t tr.ree stages of deve 1 q.r.lent traced 
for the Engli5h courts, other states, such as 
California, whJch did net CCDe into being until 
later dales in United States history, did nat go 
through such stages successively. 

0hile it appears that certain states are in 
particular stage of development of the rule­
making pm·;er, in other states there is no clear 
demarcatlon of development, aw] it may be said 
that several of the four stageD

7
0f development 

are simultaneously in evidence. 

While it is beyond the SCODe of this study to document changes 

in the possession of the rule-making pm'/eI' in the various American 

jurisdictions, it can note the shifting attitudes reflected in 

proposed model judicial articles and in several American Bar 

Association reports on judicial administration during the past 

sixty years. 

In March, 1917, the American Judicature SOCiety published 

the second draft of a model state-wide judicRtur~ act. 8 The act 

7. Arthur T. Vanderbilt, ~inimum ~tandards of Judicial 
Adlilintstration 97-98 (Nati,onRl Conference of ,Judicial Councils, 
19 219) . 

8. American Judicature ~ociety, ~econd Draft of a :3tate­
\'!ide Judicature Act, Bulletin VII-A ([/1arcI1 191'1). 
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seemed to vest the procedural rule-making power in both a Generul 

C~urt of Jud1.l"!o.turc (the unified court system)9 and a Judicial 

Council (compooed of the Chief Justice, and the Presiding Justices 

of the Superior and County Courts and a few other judges).lO Yet 

the drafters of this particular model act su~gested that if funda-

mental procedural rules were placed in a supplementary short prac-

tice act, the legislature might have been given the power to 

change any of the procedural rules. ll Subsequently, the idea of 

a 5upplementary short practice act was abandoned. 12 

In February, 1920, the American Judicature Society first 

published the National Municipal League's model judiciary article. 13 

That article proposed plaCing the rule-making power exclusively in 

a Judicial Council composed of the Chief Justice) the Presiding 

Judges of the several districts, and a few other Supreme Court and 

County Court jUdges. l4 The article declared: 

Section 15: The Judicial Council .... shall 
have exclusive power to make, alter and amend 
all rules relating to pleading, practice and 
procedure in the General Court, and to prescribe 
generally by rules of Court the duties and 
jurisdictions of masters and magistrates, also 

9. Id., Section 32 at 80. 

10" Id., Sections 78-80 at 75-80. 

11. Id., Section 79 at 79. 

12. rtRules of Civil Procedure,1I 2 J. Am. Jud. Soc. 169 
(April 1919). 

13. ':;ir)'lr~l ,Ju:.llclary .;·,rti..el~," 3 J. fliP •• Juu. Soc. 132 
(February 1920). 

1q Id., at 138-139. 



------- --------

to make all rules and rpgulation5 re~pecting 
the duticG and th8 bUGiness of the Clerk of 
the General Court and hi.s subordinates" and 
all ministerial officer3 of the Gencral Court 15 
and all its departments, dlvisionG a,nd b,:S,an chcs . 

Notwithstanding section 15, a subsequent section was inter-

pre'ted by tile draft erG as "ve sting the power to make, alter or 

amend all rules of practice and procedure exclusively in the 

General Court.,,16 The General Court was defined to include 

1I three departments to be kno .... m as the Supreme Court, the District 

Court, and the County Court."l7 Finally, the drafters of the 

Municipal Leae;ue article provided for possible formal legislative 

involvement in rule-making when thf.Y stated: "If it is considered 

that this makes too great a limitation upon the power of the legis-

lature, the change of text should result in protecting the court 

in its exclusive power and responsibility for a period of at least 

five years, in order to give the judges a reasonable opportunity 

to exercise the rule-making power without interference."lB 

In 1938 a committee on judicial administration from the 

American Bar Association's Section in Behalf of Standards of 

Judicial Administration proposed the following: "Ree;ulation of 

Practice by Rules of Court: That practice and pr9cedure in the 

courts should be regulated by rules of court; and to this end the 

15. ld. , at 139. 

16. Id. , comment following :.:lcction 16 at 139. 

17. !Q.. , Section 1 at 136. 

18. Id., comment following Section 16 at 139. 
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courts Ghould be gi yen full rule-:n2.l:ine po:·rer. ,,19 'l'hi s proposal 

was approved by the A.B.A.'s House or Dele~ates.20 The proposal 

\'1as accompanied by 1:'e commendation::.; :hat public hearing::.; be held 

before the adoption of any rule; that an auxiliary body such as 

a tempor~ry co~~ittee of the bar, a standing rules committee or 

a judicial council'assist the supre~e courts in the development of 

procedural rules; and that members of the bar and of legislative 

committees on the .judiciary serve on these auxiliary bodies. 21 

In 1942, a new version of the Municipal's League model 

judicial article \'Jas PUblished.
22 

Its provisions on rule-making 

differed significantly from the proposals of 1920. For example, 

the model article now provided for non-judicial representatives on 

the Judicial Council. There were provisions for three practicing 

lawyers appointed by the governor, three layman citizens appointed 

by the governor, and the chairman of the judiciary committee of the 

legislature. 23 It should be noted that these additions to the 

Council \'Iere criticized by the American Judicature Society, on the 

19. "House of DeleGates Approves Precepts," 22 J. Am. Jud. 
Soc. 66, 67 (August 1938). 

20. Id.,at 66. 

21. "Hotable Reports on Hodes of Trial s" 22 J. Am. JUd. Soc. 
7, 16 (June 1938). 

22. IIHodel Judicial Article and Comme!1tary, ,I 26 J. Am. Jud. 
Soc. 51 (August 1942). 

23. Id., Section 606 at 58. 
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r,[,oul~d3 that tho Council mif,ht be dominated by the non-j udicial mCl;1-

24 
bot's. '1'he pOvler of the Judicio.l Council was also no longer to be 

an exclusive one. ~hc nevI propo:::'8d article stated: "The lee;islature 

may repeal, alter or supplement any rule of procedure by a law 

limited to that specific purpose.,,25 In commenting upon this modi-

flcction the American Judicature Society did not expressly disaGree 

with placing the final power in the les~slature; rather, the Society 

simply said that lithe initial responsibility is placed where it 

should be, in the Judicial Council.,,26 

In 1962, the A.B.A. House of Delq;ates approved a new model 

judicial article drafted by a committee or" its Section of Judicial 

Administration. 27 This proposal contained the following provision: 

"The Supreme Court shall have the pO\,ier to prescribe rules governing 

appellate jurisdiction, rules of practice and procedure, and rules 

of evidence, for the judicial systenl. The Supreme Court shall, by 

rule, govern adQission to the bar and the d~scipline of members of 

the bar. 1f28 The committee recognized its suge;estion as to rules of 

evidence was highly controversial, and reiterated its recommenda-

tion that an auxiliary body be set up to assist the court in 

adopting rules. In 1971, the A.B.A. Section of Judicial Adminis-

24. Id., comment followinG Section 606 at 58. 

25. Id., Section 607 at 58. 

26. Id., comment following section 607 at 58-9. 

27. "Text of the Model State Judicial Article," 47 J. Am. 
Jud. Soc. 8 (June 1963). 

28. Id., Section 9 at. 12. 
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tration repeated its call for full ~ulc-makin~ authority in the 

courts. 29 

Finally, in 1973, the A.S.h. C0~~ission on Standards of 

Judicial Administration published a tentative draft of standards 

l ~· t t . t' 30 rc aulng 0 cour organlza lon. ~ith regard to rule-making, the 

draft set out the following provisi~n: 

Section 1.31 Rule-Making Authority. 
A court system should have authority to 
prescribe rules of procedure, civil and 
criminal. The authority should extend 
to all ~roccedin~s in all courts in the 
system and should incl~je all aspects of 
procedure, including rules of evidence. 
The authority should b8 exercised through 
a procedure that involves opoortunity on 
the part of the public and the bar to 
suggest, review and make recommendations 
concerning proposed rules. The rule-making 
body should have staff assistance for 
research and draft~n3. The procedure should 
'also involve either: 

(a) A requirement that proposed rules of 
procedure be laid before the legislature for 
a specified time before becoming legally 
effective and be subject to disapproval by 
a majority vote of each house of the legis­
lature; or 

(b) Provision for participation on the part 
of legislators and memcers of the bar to serve 
as additional members of the rule~Taking body 
or in an advisory capacity to it.~ 

29. ~he Improvement of the Administration of Justice, A 
Handbook Prepared by the A.B.A. Seccion of Judicial Administration, 
(5th ed. 1971) See specifically Chapter 8, entitled "Rule-Making by 
the Courts,1I at 70-76. 

30. Standards Relatin~ to Court Organization, Tenative Draft, 
American Bar Association Commission on ~tandards of Judicial 
Administration (Ame~ican Bar Assoc~ation) 1973). 

31. Id.,at 63. 
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Thu proposed alternative--allowin~ that a majority vote of 

t~~ lrGlslature wou~d override court-~ade rules--seems to be a 

!'t)t:' . .:-nt from earlier A.B.A. S\.lprort fC\T' investinr.; full rule-maklnc 

;10 .. '=1:,' in the courts. For exar.1ple, in 1971, the Section of Judicial 

J\d: .. :'nistration had stated: lilt is clear that: cour·t!:i do not have 

r~ll rule-~aking power if the legisature is fr0~ to override 

judicial rules. 1I32 It to:ent on to note 'that r;ranting the legislature 

the power to change rules promulgated by the highest state court by 

a tKo-thirds vote of each house of the legislature was only a 

II re ;sonable cOH1promise," and that IIcomplete judicial control of 

pl'ac~lce Gild procedure is far superior in terms of judicial 

.' . t t' 11
33 

8.blc.:.nlS ra lon. Thus in 1973, the Commission (apparent succes-

sor to the A.B.A. Section of Judicial Administration) retreated from 

the A.B.A. ~ositions on rule-making in 1938 and 1971 by proposing 

the alternative of a legislative veto over court rules by a simple 

majority vote. 34 

It 1s evident that there is no fixed position on the part of 

leeal or~anizations with respect to the ultimate holder of the 

rUle-making power. However, there does not appear to be a common 

32. The Improvement of the Administration of Justice, supra 
n·1t~ 29, at 73. 

33. ld. 

34. Standards Relating to Court Organization, supra note 30, 
at 'Ji. riote particularly that the 1973 Commission clearly recognized 
It~ ori~ins lay with the A.B.A. Section of Judicial AdministrRtion 
:.1''\ t,:-,'J.~. ~.ii_·2tior.'~; \':0~k in 1938 ,1nd 1971. 'l'hough the C01illTlissj,on 
~taLC!J CaL vl) t;hat it had "umlertaken to drm.,. as extensively as 
possible on these efforts" of 1938 and 1971, the Commission gave no 
cxnlicit indication of why the policy regarding rule-making had 
been chanf?;ed. 
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denominator among the different positions, i.e., that the judiciary, 

the leg:!.slature, the bar and the public at laq;e all have GO~:1e role 

in the establishment of procedural rules. The ideal balance between 

thrse participants and how this balance can be best achieved are 

questions that have yet to be deter~lned. 

Sources of the Rule-Makin~ Power 

Not only do states differ on who should possess the 

ultimate rule-making power, but they also differ in the manner in 

which they define the power. In anyone state, the rUle-making 

pm"er r.lay be defined explicitly by the constitution, may be defined 

explicitly by legislation, may be defined by case law resting on 

implicit constitutional grants of power, or may simply be defined 

by custom. 

Direct constitutional grants of the procedural rule-making 

power are cornmon. 35 These grants may authorize the state's high 

courtJ the state legislature, or both the court and the legislature 

to have ultimate responsibility for procedural rules. Although a 

direct constitutional grant clearly defines who has the authority 

to exercise the rule-making power, it often does not accurately 

describe who actually regulates procedure in the state's courts. 

Por example, a constitution might invest the rUle-making power in 

the legislature, but that power may be delegated by statute to a 
36 

second body. On the other hand a constitution may authorize the 

35. ~;":8. ~.r;-.:.., dLsC;LtGsions or .~laslmJ Flo!'lda, Coloradu, llai'lBii, 
D~la~a~e, Montana, Ohlo, Texas, Pennsylvania, and South C~rolina, 
alnon£:; 0 thers in I\pp. I. 

36. See, e. ,~, dl scussions of Nel'i York and Ida.ho in App. I. 
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high court to adopt procedural rules which are subject to legis-

lati ve repeal or- modification, but the veto po\'!er of the legislature--~· 

~;;i[ht never be exercised. 37 Thus, an accurate picture of' the rule-

!I::-~l'.inc.: powe r in T:1any j uri::;di ctions cannot be drm'ln with re terence 

t~ ~nly the direct conGticutional grant of authority. Statutory 

law, case law, and local custom must also be considered. 

i-mere there are no express constitutional grants of authority, 

the rule-making power is cenerally defined by statute. Statutes 

nay assert legislative power in rule-making,3 8 may recognize the 

court's power (perhaps inherent) to regulate procedure,39 may 

divide the rule-making responsibility between the legislature and 
4~ 

the courts, U may place the duty of adopting rules with the courts--
41 

subject to legislative modification or repea~, and/or may 

establish an auxiliary body to assist the ultimate rule-maker. 42 

Once asain, however, review of explicit statutory grants or 

recognitions of the rule-making power may not suffice. In 

several states statutory authorization of supreme court power in 

37. See,~, discussion of Maryland in App. I. 

38. See,~, discussions of Ivlississipp,i, Louj siana, and 
Oregon in App. I. 

39. See, S£...., discussions of New Hampshire, New Mexico, Arkansas, 
Maine, and Okla~oma in App. I. 

40. See, e.g., disc~ssions of Alabama, Nevada, Kansas, and 
Minnesota in App. I. 

41. ~e-=, ~~r,..:..' discussions of Vermont, 1m-la and Connecticut in 
-:'.r:~-. 1. 

42. See Sunderlnnd, sunra note 6, and App. IlIon judicial 
confer~~ces and councils. 
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the area of rule-making is deemed ty that state's court to be 

~n~sce3sary.43 Ih at least one state the legislature's statutory 

po~er to veto court-Dads rules has ~ot been exercised fer some 

time and serves as no deterrent to the conplete regulation of 

'court procedure by the supreme court. 44 

In some jurisdictions, the ru12-oaking power is defined by 

case law interpretation of vague constitutional provisions. State 

courts have construed constitutional provisions dealing with the 

investiture of judicial power,45 the separation of powers,4~ super-

47 
intending control over t~e courts, and administrative authority 

aYe!" the courts,48 as authority to regulate court practice and 

procedure. In some instances this case law directly conflicts 

with legislative enactments. 49 

In other jurisdictions, courts have taken over areas of rule­

making with no apparent or cited source of authority.5 0 Thls 

43. See, e.g., discussions of ~entucky, New Hampshire, New 
Nexico and Hest Virginia in App. I. 

44. See,~, discussion of Illinois in App. I. 

45. West Virginia State Bar v. Early, 109 S.E. 2d 420, 437 
(Sup. Ct. or Appls. of W. Va., 1959). 

46. Craft v. Commoll':iea)th, 343 S.H.2d 150, 151 (Ct. of Appls. 
of ::ty. ,1961) . 

47. See,~, discussion of Colorado in App. I. 

49. Sec,~, discu ssion of Connecticu.t in App. I. 

50. See, e'G" discussion of SQuth Carolina in App. I. 
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aSGu~ed power is said to be an inherent judicial responsibility. 

Legislative acquiescence in such court actioo usually follows. 

As with the possession of the rule-making power , there is 

no discernible pattern of sources for the rule-making power. The 

constitution, statutes, case law and custom all are sources 

describing rule-making. These sources should be checked to 

insure a complete and accurate understanding of procedural rule­

making for anyone jurisdiction. 

Terms Associat~d with Rule-Making 

Several terms are cOi:lfnonly employed by judges, legislators 

and drafters of constitutions in discussing the rule-making power. 

As \.;1 th the phrase "procedural rule-making power," many of these 

terms have several meanings. It is often very difficult to 

determine the precise meaning which a jurisdiction places on a~y 

one of these terms, but such a determination is crucial since the 

possible meanings can greatly influenGe the balance of power 

bet\-;ecn the judiciary and the Ie gislat ure. 

For example, alillost all jurisdictions contain some reference 

to the "inherent power" of the courts. This term refers to several 

different types of judicial powers. In some jurisdictions the 

inherent power of the courts means that courts can negate, pros­

pectively and retroactively, conflicting laws on procedure by 

promulgating their own court rules. 51 In other jurisdictions the 

51. See, e.r;s._, discussion of i'/yo:ning in App. I. 
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~c~s Can be overruled by court rules, while subsequent enactments 

by the leGislature override court-reade rUles. 52 Within a single 

jurL:;diction, cliffercntCourts may possess different degress of 

inherent powers. For example, the inherent powers or constitutional 

~uucts may differ froQ the inherent powers of the statutory courts,53 

or the inherent power of one type of constitutional court may vary 

54 
~ith the inherent power of a second type of constitutional court. 

The inherent powers 6f state supreme courts are also quite dissi-

Iililar. In some states the power extends to rules governing admis-

sion to practice, judicial ethics, professional responsibility, the 

state bar association, and legal internships.55 In other states 

the inherent power is more narrowly defined. 56 

When definihg their court~' rule-making powers, many state 

conGt it:.lt ions and statutes de clare that court~-made rules are 

"subject to 1egislative repeal. ,,57 Such a limitation on the 

52. See,~, discussion of Haryland in App. I. 

53. See,~) discussion of Connecticut in App. I. 

54. See,~, diseussion of Naine in App. I. 

55. See,~, discussion of Oklahoma in App. I. Inherent 
power to some courts has also meant the power to provide needed 
court personnel, facilities and equipment. Such a reading, however, 
goes far beyond the promulgation of procedural rules. For an 
~xcellent discussion and list of citations on the subject of courts' 
inherent powers to provide themsilves with additional help, see 
Jim Carrigan, If Inherent Po • ..,rers of Trial Courts to Provide l1eeded 
:ourt Personnel, Facilit:Les and Equipment,1f 24 Juvenile Justice 38 
(;:s.y 1973). 

:,'.. See, e. g., discussion of' iUssissippi in App. I. 

57. Cr th~y may state that court rules are subject to legis­
lative vet0, mod~~'~cation~ disapproval, approval, alteration, 
modificatio~, or ~~:tew. 
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j udicia.l rule-makinG pO\'!er carl b,= either great or minimal. Close 

e xaminat ion 0 f the manner :i.n \-,h1.:Jh the lcgislati vc power can be 

exercised is necesGQry to determ~ne how ~uch of the courts' 

power has been dissipated. In so~e jurisdictione a vote by two-

thirds of each of the houscs of the legislaturc is required before 

suprcme court'rules may be repealed. 58 In other jurisdictions a 

simple majority vote of the le[;i~lature is sufficient to overrule. 59 

At least one jurisdiction permits the legislature to repeal court-

made ruleG only by soecifically stating within the superseding act 
60 

that the purpose of the act is to change the court rule, while 

in other jurisdictions prior acts may be enough to negate subse­

quent court rules on the same procedural matter. 61 Finally, this 

limita.tion on judicial rule-making power may be accompanied by a 

requirement that court promulgated rules be submitted to the legis-

1 t . th d t th t 1 ff .... 62 a ure prlor to e a e ey a~e e ec~. 

When reviewing this report's analysis of the rule-making 

power in each of the American jurisdictions, one must be careful 

to avoid the danger of equating the various catch phrases and words. 

d · "1 . 63 Similar terms in this area often have quite lSSlml ar meanlngs. 

58. Alaska Const. art. IV, §15; Fla~ Const. art. V, §2(a). 

59. Md. Const. art. IV, §18; Mont. Const. art. VII, §2(3); 
Ohio Const. art. IV, §5B. 

60. Sec, e.g., discussion of Alaska in App. I. 

61. See, e.g., disf!ussion of Hississi.ppi in App. I. 

62. Sce; e.~, discussion of Tennessee in App. I. 

63. "{i ;'Ioed 1:3 l'wt; a cry~,t:~:', -cr.:L:1Sp8.rent, and unchanged, it 
i~ :~c skin of a livinG thought and may vary Greatly in color and 
cor;>:';1t a('·~··:;:.-'ding; to the circumstances and the time in which it is 
used.'; Tc'.;'.~ v. Ei:::ner, 245 U.S. 418,425 (1918) (Holmes, J.). 
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Rulc-Makin~ S~stems 

One final question remains: What sY3tem of e8tnblishing 

prooedural rules would beGt pro~ote the efficient and equitable 

administration of justice1 As discussed earlier, model provisions 

dealing with rule-making vary greatly and to date, no model has 

been accepted by a consensus of the legal community. 

In the absence of complete uniformity among all the state 

judicial systems, we believe that no single model could be 

devised which would be appropriate for all jurisdictions. The 

locus and extent of the rule-making power in any jurisdiction 

primarily depends on several major features o~ that jurisdiction's 

judicial system. These features include court organization, court 

administration, territorial size and population, and the hist6rical 

relationship between the judicial and legislative branches of 

government. Thus, the exercise of 'complete' rule-making power 

by the high court may not be as desirable in some jurisdictions 

as in others. 

Though no common method for establishing rules of procedure 

can be devised for all states, there are several essential ingredients 

which must appear in any rule-making system. The necessary elements 

of any effective rule-making system include " .... . the participation 

of judges~ lawyers, legal scholars, and legislators in deliberations 

concerning ~he rules, the provision of staff assistance for research 

and drafting, and circulation of proposals for scrutiny and comrrtent 

. 64 
be fore their adopt~on. II Depending on the malner in which all 

64. Standards Relating to Court Reor~anization~ supra not0 
30, at 64-. 
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these elements are incorporated i~to the system of rule-making, the 

legislature or the supreme court ~ay possess the final authority 

to esta~lish procedural rules.65 

These are several reasons for placing the rule-making power 

over pleading, practice and proced~re in the highest state court 

or judicial council. Among these are the facts that (1) procedural 

rU],'3s lose their potential for efficiency where diluted by political 

compromise, (2) le~islative sessio~s are too short, too busy, and 

too far apart for the correction of needed changes, (3) statutory 

procedural rules, having all the rigidity of ordinary statutes, 

force courts to decide cases on procedural grounds rather than 

on the merits. 66 "Judge Cardozo's summary is still in order: 

'The legislature, informed only casually and 
intermittently of the needs and problems of the 
courts, without expert or responsible or disin­
terested or systematic advice as to the workings 
of one rule or anothe~, patches the fabric her~67 
and there, and mars often when it would mend. ,,, 

Other arguments against legislative rule-making have been 

advanced. Two commentators recently stated: 

"Le gi slatures have neither the immediate 
familiarity with the day-by-day practice of 
the courts which would allow them to isolat~ 
the pressing problems of procedural revision 
nor the experience and expertness necessary 
to t.he solution of these problems; legislatures 
are intolerably slow to act and cause even the 
slightest and most obviously necessary matter of 
procedural change to be long delayed; legislatures 

65. It should be noted that in Wisconsin, the Supreme Court 
and the Legislature concurrently possess the rule-making power. See 
following dis~ussion of Wisconsin. 

66. The Imnrovement of the Administration ~f Justice, supra 
note 29, at 71. 

67. Id. 
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are subject to the influence of other pressures 
than those which seek the efficient administration 
of justice and may often push through some parti­
cular and ill-advised pet project of an influential 
legislator while the comprehensive, long-studied 
proposal of a bar association molders in committee; 
and legislatur~ are not held responsible in the 
public eye for the efficient administration of 
the courts and hence do not feel pressed to 
constant re-examination of procedural methods. 1168 

}lo\,lever strong the pre ceding arguments may be, a number 0 f 

serious objections have been raised to challenge the fitness of 

members of state supreme courts to promulgate rules of procedure. 

One objection is that judges prefer"their own convenience to t~e 

legitimate interests of litigants in such matters as casts of 

printed briefs.
69 

Anot6er objection is that judicial rUle-making 

will impinge on substantive rights because the distinctions between 

substance and procedure are difficult to draw.
70 

In addition> it 

is argued that veto power over procedural rules may be justified 

by the fact that the rules are more than simply a matter of internal 

concern to the court system and thus procedural policy, unlike purely 

administrative court policy, should be scrutinized by the popularly 

elected representative of the community as a whole. 71 For example, 

68. Levin and Amsterdam, supra note 1, at 11. See also Roscoe 
Bound, "The Rule-rlJaking Power of the Court::, II 12 A. B. A. J. 599 
(1926) and tlRegulating Procedural Details by Rules of Court,1I 13 
A . B. A.J. SUP!)' 12 (1927); Higmore l "All Legisla ti ve Rules for 
Judiciary Procedure Are Void Constitutionally,!! 23 Ill. L. Rev. 276 
(1928). 

69. Levin and Amsterdam, supra note 1, at 13. 

70. Id. at 13-14. See also Standards Relating to Court 
OrganizatIOn, sunra note 30, at 65. 

71. Standards Relating to Court Organization~ supra note 30, 
at 63-64. 
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the right to a jury trial has been sai~ to be of such great signi-

fi8ance that it should not be Dodified except in a manner involving 

72 
general political assent. 

Undoubtedly, debate over who should hold final authority in 

the area of procedural rUle-making will cuntinue. While our national 

survey shows a current trend in the direetion of more judicial control 

over procedural rules, no trend could be discerned in the manner in 

which this control is being asserted and there is no way of knowing 

how long this movement towards more judicial control will endure. 

72. ld. Q~ 65. 30,e ~t~t~3 ~x~11ctt\~ e~cludc the rizht to 
j:L~i l;!'.l<tl lro:n til:-:.Lr' c~r';lntf, 01' Lne l'ulc-m.'lklng pO'ller. See 
following discussion of Missouri in App. I. 
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APPENDIX I: State-by-State Survey 

ALABll.r1A 

The rule-making power in Alabama is shared by the Supreme 
Court C::',~ld the Legislature. 

The Judicial Article has no specific provision dealing 
\,lith rule-making. It does) hmicver) generally declare that the 
judicial power of the state is vested in, among others, a Supreme 
Court. Ala. Cunst. art. VI, §139. 

Statutes more clearly pinpoint the rule-making power and 
indicate that the L8gisleture has delegated only pa~t of its 
claimed rule-making power to the courts. One act recognizes 
equity rules previously adopted by the Supreme Court and empowers 
the Court to adopt further rules for pleading, practice and proce­
dure in equity actions. The Court can also disregard prior statutes, 
rules or court de6i8ions which are inconsistent. Ala.Code tit. 7, 
§289 (1958). A second act declares that equity rules shall prevail 
over inconsistent legislative enactments applicable to suits and 
causes in equity. Ala. Code tit. 7, §290 (1958). 

A later act authorizes the Supreme Court to adopt a new 
s~'stem of rules to govenl procedure in appea}s to the Supreme Cou.rt, 
Court of Civil Appeals antl Court of Criminal Appeals. This new 
system is said to prevail ever all prior laws, court rules and 
court decisions which are inconsistent. Ala. Code tit. 13, §17(1) 
(Supp.1971). Another recent act grants the 'Supreme Court the 

,power to adopt by general rules the forms of process, writs, plea­
dings, motions, practice and procedure 1n all civil actions ~n all 
court s of the· state. These rules i'iill also D!'evail over all con­
flicting ~aws. Ala. Code tit. 13, §17(2) (S~pP. 1971). A new set 
of Rules of Civil Procedu!'es was recently promulgat,=d under this act. 
Chief Justice Howell 'r. Heflin, "Rule-r'laking Pm'fer," 34 Ala. LaN. 
263 (July, 1973). 

The power of courts other than the Supreme Court to promulgate 
rules has been recognized both in statute and case law. The Legis­
lature recognizes the power of the circuit courts to adopt rules 
for their equity proceedings yet such rul~s are limited by Supreme 
Court rules and by laws. Al~. Code tit. 7, §291 (1958). And for 
at least a time, the Supreme Court Held that circuit courts had the 
inherent power to mak~ reasonable rules for the conduct of their 
business. This power was limited, however, by reasonableness, the 
constitution and statutory provisions. Brown v. McKnight, 216 Ala. 
660, 114 So. 40, 4·1 Cl92'f). . 

The Supreme Court hus been quite hesitant to challenge leg~s­
lative power in the rule-making area. In one case the Court stated 
tllat; although its judi~j . .:..l pOi~er f:l'''<St be coordinatF.:d with the with 
the Legislature) thf: L,e!~!) sla.ture "cannot 'lalidly pass a law \'lhich 
".:)' .. 1 ·!!11p(:!r~!.: th'2 f'l'.·~~-:·.:;:"I.:":·· ct r!!~ ::G~.: . .:.,[.:r V·!:t ':~ ~l!-:~ .::;al::C t.tr:12 the 
i,;'JUl"t; noteri that; i>Jel't:! 3. pos.Ll.Lve ::,'u~e of practice 1:!3.5 established by 
~"t;atute, COL\l't~ 11S.~= no d:i.s~!'e~i~n in the matter, 2x parte HU~~_::1L 
:!8ter S'fsto;n, 213 So. 2d 799, bO~ (1968). 'l'hus, although the Court 

352 



reco~nlzGD that the rUle-making power may be de~ived from either 
the constitution or from statute, the Court has refrained from 
re3.d.!.n[; it::; cor.::; 1:;1 tu.t1on os ~rGntj tl[j tile Court the inherent po·,':.=r 
to rl:ll:e all procedural rules for all courts. See Ex DP.rte Leeth 
:~at. Bank, 38 ~.;o. 2d 1 (19 1j8) and Ex parte Poshee,-2lfb Ala. 60 l1, 
21 So. 2J 827 (19[15). 

FinaJly, in 1973, a proposed constitutional amendment \·:hich 
would vest in the Supreme Court general rule-making po\-/ers \'las 
intr.oduced in the Alabama Lee;islature. The proposal would er.lpOvler 
the Leei slature \';i th the all thor i ty to change any court-promulgC'.. ted 
rule upon a two-thirds vote of each house. 

ALASKA 

The rule-making power in Alaska rests with the Supreme Court, 
subject to change by the Legislature. 

The Judicial Article clearly defines the locus of the rule­
l~akin8 pO\'ler. It begins by placing the judicial power of the state 
in a Supreme Court, among others, and by describing the courts as 
forminG a unified judicial system' for operation and administration. 
Alaska Const. art. IV, §l. It then goes on to define rule-making 
by stating: "The supreme court shall make and promulgate rules 
governing the administration of all courts. It shall make and 
promulgate rules governing practice and procedure in civil and 
criminal cases in all courts. These rules may be changed by the 
Legislature by two-thirds vote of the members elected to each house." 
Alaska Const. art. IV, §15. The Article also provides for the 
creation of a Judicial Council which shall conduct studies and make 
reports and recommendations to the Supreme Court and the Legislature. 
Alaska Canst. art. IV, §8. 

Case law affirms the Supreme Court's rule-making power, yet 
accepts legislative review of the Court-made rules. The Court has, 
in fact, said legislative changes are desirable " ..... where a parti­
cular rule of procedure may involve considerations of public policy 
that are better left to the Legislature to pass upon." However, the 
two-thirds vote requirement is felt by the Court to " ..... prevent 
unintentional, rash, ill-considered and too easy intervention by the 
Legislature which would ultimately frustrate the sound purpose in 
giving the courts the primary authority and responsibility for 
regulating their Q\'m affairs." Legee v. Martin, 3'79 P.2d 447,450 
(1963). Even with a two-thirds vote, the Court hae said " ..... that 
a legislative enactment will not be effective to change court rules 
of practice and procedure unless the bill specifically states that 
its purpose is to effect such a change." Le5(e, 8)pra, at 451; see 
also Ware v. City of Anchorage, 439 P.2d 793 196 . 
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T!lt; rule-maki..n2,; pOi'ler in Arizona rests i'iith th8 Supreme Court. 

rrh? Judjcial Article cleal'ly sets fort,h thf2 Court'[i rOi'/er. It 
initially deulares that the judicial PO\'iCl' shall be vested ill <m 
int:egral-.eel judicial deportment. Arb. Canst. art. VI, ~.l. It goes 
on'to :-.[,ate: "'i'he SUnreme Court s::£111 hav8 pO\'lel' [;0 r,Bl:'=! rules rela­
tjvc to all procedural matters in any court." J\rjz. Const. art. VI, 
§5(5). This latter constitutional provision was adapted in 1960. 
Since that time, the Court has rec03nized legislatlve wi thdral'lal 
from the area of rule -making. State v. Neek" 8 Ari z. App. 261, 445 
P.2d 463 (1968), and State. v. Rlazak, 105 Ariz. 216, 462 P.2d 84 
(lgGg). The Court lIas also continually asserted that its rule-making 
power is inherent. State v. Meek, suora, Arizona Podlatry Aosn. v. 
Director of Ins., 101 Ariz. 544, 422 P.2d 108 (1967) and Heat Pumn 
Equioment Co. v. Glen Alden C~, 93 Ariz. 361, 380 P.2d 1016 (1963). 

Statutes recognize the Court's complete rule-making power. One 
act declares: "'1'he Supreme Court ~ by rules ..... shall regulate 
pleading, practice and procedure in judicial proceedings In all 
courts of the state ..... " Ariz. Rev. Stat. Ann. §12-109 (1956). A 
second act allows for an advisory board to the Court. It states: 
"The state bar, or a representative group selected by the bar, 
shall act as an advisory board and shall either voluntarily or upon 
request of a majority of the judges of the supreme court, consult 
\'lith, recommend to or advise the court on any matter dealt \'lith or 
proposed to be dealt \'/ith in the rules." Ariz. Rev. Stat. l\nn. 
§12-110(A) (1956). The act goes on to say that anyone can object 
in writing to a court rule and request changes; the Court is to 
conside'r such objections as advice and information only. §12-110 (B). 
The Court has employed advisory co~~ittees to assist in promulgating 
rules. See Gre acen, J. M., "Preparing New Rules of Criminal Procedure," 
7 Ariz. B.J. 23 (Fall 1971). 

The Supreme Court has grant.ed other courts the power to supple­
m(ent its rules with locally applicable rules. Ariz. R. Civ. P. 83 

1956) and Ariz. R. Crim. P. 36 (West, 1973). 

The.Supreme Court's power has been effectively used. A good 
example lS the case of In re Collins, 108 Ariz. 310, 497 P.2d 532 
(1972) which involved the incarceration of an indigent misdemeanant 
who \'las unable to pay a $100 fine for shoplifting a can of meat. 
The Court ruled that under its constitutional rule-making power, it 
could adapt portions of the A.B.A. Minimum Standards relatin~ to 
al~ernative sentencing procedures. The Court granted the indigent's 
wrlt of habeas corpus and gave him an appropriate time period \~ithin 
Which to pay the fine. 

AR!CANSAS 

The rule-making pO\'i8r in Arkansas is now vested in the Supreme 
Court. 

The Judicial Article grants the Supreme Court a general suoer­
intending control over all inferior cow,t s of law and equity. P.rk. 
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rO~5t. art. VII, §ll. Until recently, this power was apparently used 
-i:;it,hollt suppJcment~~1 "legIslative authorization in the adoption of 
varying procedural rules. For example, the Court adopted uniform 
rUles i'or circuit and chancery courts in 1969. See Uniform Rules 
f.J).llowing Ark. stat. Ann. §30-1006 (Sl.1pp. 1971). The Article also 
declares that the circuit courtB exercise superintending control 
over various inferior courts. Ark. ,Const. art. VII, §14. 

New legislative enactments have recognized the powers which 
the Court had already assumed. One such act says the Court has 
the power to " ... .. prescribe from time to time, rules of pleading, 
practice and procedure with respect to ~ny or all proceedings in 
criminal cases and proceedings to punish for criminal contempt of 
court in all the inferior court s of law ..... 11 Ark. Stat. Ann. 
§24-2 112 (Supp. 1971). Related acts are Al."k. Stat. Ann. §§24-243 
and 24-244 (Supp. 1971). Another recent law says the Supreme Court 
has the power to prescribe similar rules for any or all civil 
proceedings; new civil rules are said to be limited only by the 
state constitutional right to jury trial and by the pre-existing 
rights to appeal. Furthermore, the act recognizes t~at all prior 
rules of the C('III,rt for civil cases are valid. Ark. Stat. Service, 
Vol. 1, Ac t 3Cl of 1973; the ac t should later appear at Ark. Stat. 
Ann. §27-137 (Supp. 1974). 

CALIFORNIA 

The rule-making power in California ultimately rests with the 
Legislature yet most of California's procedural rules are promul-· 
gated by the Judicial Council. 

The Judicial Article invests the state's judicial power in 
the Supreme Court, among others. Calif. Const. art. VI, §1. It 
goes on to state: "The Judicial Council consists of the Chief 
Justice as chairman and one other judge of the Supreme Court, three 
judges of courts of appeal, five judges of superior courts~ three 
judges of municipal courts, and two judges of justice courts, each 
appointed by the chairman for a two-year term; four members of the 
state bar appointed by its governing budy for two-year terms; and 
one member of each house of the Legislature appOinted as provided 
by the house." Calif. Const. art. VI, §6. It is in this Council 
that the rule-making authority is placed. The relevant prOVision 
declares: "To improve the administration of justice, the council 
shall survey judicial business and make reco~~endations to the 
court, make reco~~endations annually to the Governor and Legislature, 
adopt rules for court administration, practice and procedure, not 
inconsistent with statute, and perform other functions prescribed 
by statute." Calif. Const. art. VI, §6. 

At least one statute affirms the Council's powers while 
recognizing the Legislature's ability to overrule. Cal. Clv. P. 
§901 (West, Supp. 1963). However, many other statutes provide for 
Judicial Council powers in the rule-making area without specifically 
mentioning statutory conflicts. Cal. Penal Code Ann. §§1246 and 
1247 (K) (Hest 1970); Cal._ eiv. P. §§575 and 1034 (vlest 1967); £al. 
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Clv. P. §1089 (West, Supp. 1973). Finally, some statutes not only 
prov ide for JUdicial Council rule -,-::aking, bu t also declare that 
the Council's rules prevail " .... . ~otwithstanding any other provi­
sion of la\'!." Cal.Civ,~ §40'.J.7 c.:est, Supp. 19'(3); Cal. Clv. Code 
An n. § 1100 1 (197 0) . One of t 11 e s e 12. t tel' s tat ute s (§ 4 0 0 I) w h i c h de a 1 s 
with practice and procedure in proceedings under the Family Law Act) 
has been held to make the rules adopted by the Council " sll i generis" 
and c0ntrolling over both statutory and decision21 law. Dover v. 
Dover, 93 Cal. Rptr. 384 J 15 Cal. App, 3d 675 (l~;"::.). '1'he Supreme 
Court has since held: liThe practical effect of §4uOl, therefore, 
is to remove any restraints of statutory consistency on the Judicial 
Council'::; rules of practice and pro':!edure under the Farnily Law Act." 
McKim v. McKim, 100 Cal. Rptr. 140, 493 P.2d 868, 870, Note 4 (1972). 

PrOVisions have been made for courts to adopt local rules. Cal. 
B. Ct. 532.5, 981 (West 1973). 

The Judicial Council has used its powers ouite extensively. 
It. has adopted rules for the superior and municipal courts, as 
well as rules for appeals, censure, removal and retirement of judges, 
special family law, and miscellaneous rules relating to trial court 
procedure. The Council has adopted several recommended A.B.A. 
Standards of Judicial Administration and has also initiated a compre­
hensive set of Standard Court Forms to be used statewide. See 
California Rules of Court (West 1973). 

COLORADO 

The power to promulgate procedural rules in Colorado generally 
rests with the Supreme Court. 

The Judicial Article declares that the state's judicial power 
is vested ir~ a Supreme Court and th2.t this court shall have "a 
general superintendi~g control over all inferior courts under such 
regulations and limitations as may be prescribed by law." Colo. 
Const. art. VI, §§l, 2. It goes on to say that the Court has power 
to make and promUlgate rules governing practice and procedure in 
civil and criminal cases. Colo. Co~st. art. VI, §2l. Yet in the 
same section, thi~ rule-makIng powe~ is limited by an exception 
\"hich grants the General Assembly t!1e power to IIprovide simplified 
procedures in county courts for claims not exceeding $500 and for 
the trial of misdemeanors." 

Statutory law appears to grant the Supreme Court even more 
rule-m~king power. It declares that the Court has the power to pre­
scribe by rules the practIce and procedure in civ~l actions in the 
courts of record, and that these rules override all conflicting laws. 
Colo. Rev. Stat. Ann. §37-2-B (1963). This may be read as a dele­
gation of legislative authority to Dake rules for county cuurt claims 
under $500, since county courtn are courts of record. Colo. Rev. Stat. 
~ r ... ~ 11') ('"' l'~(:-) I,nt!. :,oj (-~- c. vupp. )v). 
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In early case;, th::, :J;I.·'~'l:i:,~: .:r, .. l'i: dt:::;cr'jbcd it~; rl1le-iTIakins 
po'tler as being lim:itt~d '0:/ l.o;;!"! til::: "t.rd.,e ('(mst itution and b;/ :-;t;ate 
statutes. Boyld.n v. :-: ;,1" .1.;';, 23 \: .... :.U. 183 _' 40 P. 635 (l89b), j llillio3 
v. Corbin, 25 Colo. L)C(' , ""in P. l30 (13~)9)J and EL'n~~t 'I. T.::'T!:b, 73 
Col:). 132,213 P. 9C)L! 0::2]). ':~':!: t.~,8 COL.~,t djd ur.:,o}:i ·lc.r:.:;::~ti..v!J 
acts delegatinG rul:::-:::2i~:n[; re,,-: 1':'" Lho cCilrLs. Ern.3t, ::.:~':'l,213 P. 
995. In later ca::;r.,j ~: .... .: '~J:;.~'~; ":";Y"l.!'cr1 jt~; cui.e-r.1~).l:inZ': :·:.:-:01'.::13 
originatin8 within ~;!~~ .:,tal.:: ·~(;:,0'C_:,~1..:t,jon rather than ":it!lln the 
common law or statutes. Such inherent court pO\'iers i':ere derived from 
broad constitutional provisions ~~~ch were predecessors to current 
sections 1 and 2 of Article VI. K~lkman v. People, 300 P. 57S, 584 
(1931). The adoption of Artjcle V;':, ~21:i:n 19b2 precluded tin': ::;:)Urt'::; 
reliance on these br08der const!tu:iol1~l sectionJ. 

Local court rules are authorized both by statute an~ by ca$e law. 
For example, see CoIn. Rev. Sta'::, ,':',nn. §37-4-20 (1963) and Boykin, 
suora) 46 P. 635. 

CONNECTICUT 

The rule-makin~ power in Connecticut is vested in the Supreme 
Court but at least son~ of the rules adopted by this Court are 
subject to legislative veto. 

The JUdicial Article declares that judicial powcr of the state 
is to be vested in a Supreme Court, a Superipr Court, and such lower 
courts as the General (:,ss':I,,1.11. : .... hall ordain and establish. Conn. 
Const, art. V, §l. Ho speciri'c jirect mention is, hm.rever) made-of 
ru Ie -making. 

'Statutor.v law more clearl;': 'l.;:::~ii1(;s rule-making. The relevant 
ac t says the Supreme Court G11al1 2"i~)I't ru les and forms regulating 
pleadinQ;, practice and procf!ojur:~ i~', ,iudj cial rH~oceed Lngs in all 
courts of the state. l:t fUl'tiki' ;";JHtes that the Chief' Justj.cc of 
the Supreme Court shall report 2.11_'.' ::;uch rules to the General I\ssem~ 
bly for study and that the Assembly may void by resolution any rule 
or part thereof. Conn. Gen. Stat. Ann. §51-14 (1960). 

Case laVi and Suprer,ls I"c)11!' t,. r,;:''':cticc c:!1~lear to negate port ions 
of the aforementioned S'C2.tu,<:". ';':.'" ::;I"nr'er:le CO:Jl't lias 118..irl: "Courts 
8.ctinr; in the exercise of COr&idior:-2.a\·j P,)\·.'~rs havc 211 ':"nl1erent right to 
make rules Bovernins procedure in :h~m (cite omitted). The 3upreme 
Court of Errors, established by the statc constitution, likei'/:l.se has 
the inherent pOi'ler, inJq~encletlt: of ~tlh'l. .jC::,ipj te any s: .. :d,utc, to u,a~,:,~ 

rules governing pt'ocedul'e befol'",,' ::':.11 Jtclt;e Dar r~::,~~'n .. 0(' \~onn. v. 
Conn. BanJ( & Trust Co., 145 Conn. 222, I1fO":l\.2d btd \l95d).. It thus 
SeeT:1S that the :3upreme Court has rej8cted the declared leg;islative 
veto power over rules ~:1nde by r.!-e constitutional courts. The current 
const.Ltu tional court 3 ~r'.:> l.iJ,.: ~:,I!,r-2:i1e Court alle1 the .su[kelo.c Court.. 
Conn. Const. art. V, 51. 

legiBlative l'ule-mak:L::; ::!1.l i;llcr·:',.!--:,r · .. i:-h respect; to the 10\I/er courts 
\I/hich have been c~;L3J'1'-f,h8d I . .'~.;,:.-::ute. Tn .state ::ar ;\~;s'n., the 
Court said that by vi.::'7,J-: or \:",'l'':' .• ~ JS.l_il~. i.t r~2.d the !'Oirer to 
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adopt rules for judicial proceedings in the courts established by 
the Gener~l Assembly. Thus, the Court distinguished between its 
powe~ to adopt rules for constitutional courts and for statutory 
courtfJ. For similar distinctions between rule-making for the 
constitutional courts and for the "lower courts," see Adams v. 
Rubinow, 157 Conn. 150, 171-2, 251A.2d 49, 56 (1968) and Heiberger 
v. Clark, 148 Conn. 177, 169 A.2d 652 (1961). 

DELAHARE 

The power to make or amend rules of pleading, practice and 
procedure in Delaware ultimately rests with' the Supreme Court. 

The Judicial Article states that the "Chief Justice of the 
Supreme Court ..... shall be the administrative head of all the courts 
in the state and shall have general administrative and supervisory 
powers in all the courts." It goes on to define such powers as 
encompassing the ability to adopt rules "for the administration of 
justice and the conduct of the business of any or all the courts." 
Del. Const. art. IV, §13. In the same section the Judicial Article 
also recognizes the power of the other state courts to adopt their 
own local rules of pleading, practice and procedure, subject only to 
the Supreme Court's overriding veto. 

Various legislative enactments recognize the Court's rule­
makinB powers. Del. Code Ann. tit. 10, §§16i, 361 and 561 (1953). 
Case law recognizes rule-making as an inherent court power. Knox 
v. Georgia Pacific Pl;I\'lOod Co., .50 Del. 315, 130 A.2d 347, 35-1-­
(1957); Wilmington Trust Co. v. Baldwin, 195 A. 287, 295 (1937); 
and State v. Terry, 51 Del. 458, 148 A.2d 102 (1959). 

To date the Supreme Court ha.s r.e.fr.a.ined 'from exercising its 
supervisory and veto powers over rules adopted by the Chancery Court 
and the Superior Court. However, informal discussions between the 
various court officers invariably occur prior to the promulgation 
of rules. With respect to the remaining Delaware courts, the Supreme 
Court has so far promulgated all the rules governing their proceedings. 
It is contemplated that, by direction of the Chief Justice, these 
remaining courts \'1ill also soon be able to initially promulgate their 
own rules. 

FLORIDA 

The procedural rule-making power in Florida is vested in the 
Supreme Court, subject to legislative overview. 

The Judicial Article clearly defines the locus of power. The 
relevant section states: "The supreme court shall adopt rules for 
the practice and procedure in all courts ..... These rules may be 
repealed hy g~neral law enacted by two thirds vote of the membership 
of each house of theleCislatuI'c.!i Fla. Canst. art. V, §2(a). The 
current JUdicial Article was ratified in March, 1972. 

Statutory law supplements the aforementioned constitutional 
provision. One act states that when the Supreme Court adopts a rule 

358 



c'):.~e::'n n;~ P"(';'lCtiC(; D.n·] proc~d!l!'c ar~d \':~lei'! sttch I'ul':? conflict.s \\:ith 
::'l! ~:l:'.L er st.atut2, (;11<:' l'ule supc·~scdes r.;'~ st.atuts. Flo.. ;'tnt. Ann. 
§2S.371 (1961). Thus, jl~ SF~c:r,!G t:::::.t ar:Jy ::;ubr;·'-:I"!u;:~t Js;·:.:,:l:':;,;c 
a~tlon cnn overrjde G~y 3uprc~e Court rule. Anoth0r ena~~~ellt declares 
.i.t ~,:: ~~I t;h'~ r·e,31\on~i·~~liLy of:~ (;o!1fer~"l"'ce of Ci1"'8U.tt :~cl.tr·. judg·:~s 
Lc ;::3.':::.. reco~lI11(:nd.?~ti(Jns 011 the .!.i,lOY·ovemc,',t of rulE:f; c:~nd 1:l£:i.:h·JdG and 
:'!··:~·.;:;~(.!e In the courts. PIa. ;~;t:nt. Ann. §26.55(t;) (,':;UP!L 1973). 
;1')·:.::· v:-llidity or cE'l'tatn [lortions o~~ thi5 2.ct h~':.;C', h.~":it"/er't (;cer. 
~allcd into question by the ratifisation of the ne','i COr.3tit;1~ion. 

Case law prior to the new constitutional provision on rule­
;ncd:lnf:~ reco~~ni~t:;'tl the legi:,latlve role as ;<iell as the judlc.i8.1 role. 
t'etition or FJorlda St~te Bar Association, 21 So. 2d 6050..9 115). 
The Court's power has, however, also been consistently recognized. 
See State v. Garcia, 229 So. 2d 489 (1972). 

G SOBG :LA 

The ultimate rule-making rowe~ in Georgia rests with the General 
Assembly though the courts have been delegated some authority. 

The Judicial ArtIcle states that the judicial power shall be 
ve s ~ed j,n a SupX'eme Court, among others. Ga. C onst. ar t. VI, 
§2-3601. It goes on to declere: liThe General Assembly may provide 
for carrying cases .... . to the Supreme Court and the Court of Appeals 
from the trial courts otherwise than by wri~ of error, and may 
prescribe conditions as to the right of a party litigant to have his 
case reviewed by the Supreme Court or Court of Appea.ls." Ga', Const. 
ert. VI, §2-3707. Anotiler provi;jion asserts: "The Court of Appeals 
shall have power to hear and determine cases when sitting in a body, 
except as may othel"wi.se be provided by the General Assembly." Ga. 
CO!l3 t. art, VI, §2-3709. F1nally, the Article declares: "Except 
as otherwise provided in this Constltuti6n, ..... proceedings and 
practice of all courts ..... invested with judicial powers (except 
City Courts) of the same grade or class, so far as regulated by law, 
... .. shall be uniform. The uniformity must be esteblished by the 
Oenere1 Asse:.tbly." Ga. Const. art. VI, §2-4401. 

Although there is some aS38rtion of final judicial rule-making 
pailer in the ,1\rticle (i. e., §2-3707), the aforementioned provisions 
app~ar to recognize ultimate legislative control over rule-making 
(§2-4401). Statutes clearly assert full legislati~e power. While 
the S~1.IWeme Court is granted the' pO\-1e1' to prescribe, modify and 
rQpeal rules of procedure, ple2ding and practice in all kinds of 
civil and criminal appeals, such rules do not take effect until they 
have been ratified and confirmed by the General Assembly. Court 
modi.fication, repeal or amendment of rules must also be rati.fied ;1lld 

confir8ed. Ga. Code Ann. §§Bl-1501, 81-1503 (1956). After gr8r.t:n~ 
the Court this ::;orn'~"'That limt ten pOi';':r, the General ,lI,3s':!n'.bly SOl.l~::t, to 

"I~ .• -: .;··pt·,~':'n LL~3 act;.~.':!1~) ~:!'J:::'f..: t!I,."J~. i~i~3u.nd:2t':~tood or ~~i!1~.JrtJl"'~.:f;eJ. 

:.;tated: "'1'his ,:!hapter shall not be construed as constituting an 
ahandonment or disclaiming of the power of the General Assembly to 
enact la\'13 ree;ulnting procedure in the courts of this state." Ga. 
Code .:\[";11, §31-1506 (1956) and §lfjO; (SUP!). 1972). 
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Statutes provide aids to the Supreme Court in its limited 
exercise of' rule-making authori ty. First, the Supreme Court m!lst 
appoint at least one committee fro~ the state bar to assist in the 
preparation of rules. Ga. Code An~. §81-1504 (1956). Second, a 
Judicial Council is created for the state. The Council is composed 
of judges, lecislators, Imlyers and laymen; its duties include the 
st~dy of and formulation of proposals on court procedure. Ga. Code 
Ann. §§81-1601, 81-1607 (1956). 

Case law shows that the Supre::-,e Court has so far refrained 
from proclaiming itself or other courts to ~ave any authority to 
prescribe procedural rules outside the limit set by the General 
Assembly. Fair v. State, 220 Ga. 750, 141 S.E.2d 431 (1965) and 
Fulton County v. Wood~ide, 222 Ga. 90, 149 S.E.2d 140 (1966). 

HAHAII 

The rule-making power in Hawaii rests with the Supreme Court. 

The Judicial Article states that the judicial power shall be 
vested in the Supreme Court3 among others, and that its Chief Justice 
shall be the adrninis trati ve head of the courts. Havl. Const. art . V, 
§§l, 5. It goes on to declare: liThe supreme court shall have the 
power to promulgate rules and regulations in all civil and criminal 
cases for all courts relating to process, pr~ctice procedure and 
appeals, which shall have the force and effect of law." Haw. Canst. 
art. V, §6. It should be noted, however, that the Attorney General, 
in Opinion 67-9, concluded that the rule-making power is not exclu­
sively vested in the Supreme Court so as to preclude legislative 
action on procedural matters. 

Statutes recognize the complete power of the Supreme Court to 
promulgate rales. Public hearings are, hm'lever, required for most 
rules adopted by the Court. Haw. Rev. Stat. §§602-16, 602-21 to 24, 
602-31 to 34, 602-36, 602-37 (1968). Statutes also recognize the 
power of other courts to adopt procedural rules. Haw. Rev. Stat. 
§603-28 (1968). Preceding Title 32, and Legislature specifically 
stated: .11 Statutes relating to process, practice, procedure and 
appeals remain in force and effect if, but only if, they are not 
conflict with the rules of court." Haw. Rev. Stat. §601-l (1968). 

IDAHO 

The ultimate responsibility for procedural rule-making in Idaho 
rests with the Supreme Court. 

The Judicial Article declares that the judicial power of the 
state shall be vested in a Supreme Court and that the courts shall 
constitute a unified and integrated judicial system for administration 
and 3upervision by th0 Supren:e Cou::'t. Idaf10 Ct'):::)~. art. V, §2. It 
also states: "The legislature shall have no pO\'ler to depri ve the 
judicial department of any power or jurisdiction which rightly per­
tains to it ..... but, the legislature shall provide a proper system 
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of apre~ls, and rCGulate by law, wh~n necess~ry, the methods of 
proceedinG in the eX'2rci:3C of th'2ir pO;':ecs of' all the courts belm'1 
th~ Supre;r:'2 Court :J.S far a::; the ::Ji:rne r..:.y be don'? :'jlthout conflict 
'.-lIth this Con~tit;ution." (empha:;i::; aJd'2d) Jd:!no Const. art . V, 
§1.3. 

'l'lle Stat(;tes claify t.he COL.;rt's complete rule-making po';.;er, 
and rcmov'2 the possible contrary interpretations of art. V, §13. 
One relevant act states: "The inherent pO'del' of the supreme court 
to make rules governinG procedure in all courts of Idaho is hereby 
recoGnized and confirmed." Idaho Code §1-212 (1948). Other statutes 
relating to judicial rule~makinG includ'2 .Idaho Code §§1-213 to 215, 
1-1604, 1-1605 (1948). 

Case law holds the aforementioned statutory provisions to be 
a recognition of the Court's inherent powers rather than a delegation 
of legislative power. R.E.W. Con:::;truction Co. v. District Court, 
88 Idaho 426, 400 ?2d 390 (1965). Case law also has seemingl~ 
fQreclosed any possible use of art. V, 13 to derive le~islative 
rule-making powers. ~tate v. McCoy, 94 Idaho 236, 486 P.2d 247 
(1971). In all respects then, the judicial rUle-making power is 
complete. Abdication of legislative pOi .... er in the area of ru.le-making 
is recognized " ..... in order to remove any conflict which i-IOUld 
inevitably result from both the Legislature and the Supreme Court 
promulgating rules of procedure." Allen Steel Supply Co. v. Bradley, 
89 Idaho 29, 402 P.2d 394 (1965). 

ILLINOIS 

The ultimate rule-making power in Illinois in theory appears 
to rest with the Legislature, although there are some who deny this. 
Since at least 1964, however, the Supreme Curt haG been the body 
which has in practice promulgated the procedural rules. 

The Judicial Article does not clearly define the rule-maker. 
One section vests in the Supreme Court, among others, the judicial 
power. Ill. Const. art. VI, §l. Another vests "general administra­
tive and su.pervisory authority over all courts" in the Supreme Court. 
Ill. C~mst. art. VI, §16. \ofnile there is some precedent for such 
provision5 being the basis of a complete, inherent judicial rule­
making power, ~le v. Callony, 358 Ill. 11, 192 i'I.E. 634 (1934), 
the legisl~tive history of the current Judicial Article seems to 
preclude such an inference. The Legislature which worked on the 
current constitution before its submission to the voters specifically 
deleted a constitutional amendment granting the rule-making power 
to the court. See Note, "The Rule-i-iaking POi'lerS of the Illinois 
Supreme Court," 1965 U. Ill. L.P. 903, 911 (Hinter 1965). A less 
than complete inherent court power has, however, been inferred and 
is consistent with the Article's leGislative hiGtory. See Joint 
Committee Comments after Ill. Ann. Stat. ch. 110, §2 (Smith-Hurd 1968). 

Statutory law recognizes the power of the Supreme Court and 
other 5tate courtG to make rules governing procedure, yet the Legis­
lature seems to have always reserved the right to override court­
made rules. For example, see Ill. Ann. Stat. ch. 110, §§2, 4 (Smith­
Hurd 1968). 
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Since 1964, however, the Supreme Court has been promulgating 
rules regarding both civil and criminal procedure without apparent 
legislative interference. IllinoIs Practice 'Act and Rules, ch. 110A 
Olest 1973) and Ill. Stat. Ann. ch. IIOA. (Supp .. 1973). The con­
sensus among legislative leaders has been that the real rule-making 
power under the 1964 court reforms and the 1970 Judicial Article 
exclusively belongs to the Supreme Court.* This consensus coincides 
with the legislative intention since 1964 to establish a unified 
court system for Illinois under the guidance of the Supreme Court. 

Though the courts have been the exclusive source of rules 
since 1964, it is still recognized that there may be situtations 
where the Legislature would have the power to enact statutes having 
the effect of rules governing practice and procedure. PeopJe v. 
Capoldi, 37 Ill. 2d 11, 225 N.E.2d 634 (1967) and People v. JQnes~ 
237 N.E.2d 495 (1968). And even prior to 1964, the Supreme Court's 
power to make rules governing practice was declared to be inherent 
and to be limited only by the constitution. People v. Lobb, 161 
N.E.2d 325, 332 (1959). 

*This opinion is based on a letter to the American Judicature Society 
from the Illinois Supreme Court which is now on file at the Society's 
main office. 

INDIANA 

The rule-making power in Indiana ultimately rests with the 
Supreme Court. 

The Judicial Article states that the judicial power of the 
state shall be vested in one Supreme Court. Ind. Const. art. VII, 
§l. It also states that the "Supreme Court shall exercise appellate 
jurisdiction under such terms and conditions as specified by rules .,It 
Ind. Const. art. VII, §4. Finally, the constitution declares that 
the General Assembly shall not pass any local or special laws dealing 
with the regulation of practice in the Indiana courts of justice, 
the jurisdiction and duties of justices of the peace, or the changing 
of venue. Ind. Const. at. IV, §22(1), (3), (4). These are the sole 
constitutional provisions relating to rule-making. 

Statutes clarify the Supreme Court's powers. A 1937 act grants 
the Supreme Court the power to r'adopt, amend and rescind rules of 
court which shall govern and control practice and procedure in all 
the courts" of-tne state and further states that conflicting laws 
shall be of no further force or effect. Ind. Code §34-5-2-1 (1971). 
A 1969 act declares that the General Assembly affirms the inherent 
power of the Supreme Court to promulgate procedural rules and reaffirms 
the power given to the court by the Legislature under the 1937 act. 
Ind. Code §34-5-1-2 (19~1). The Legislature has also recognized the 
ability of other state courts to establish local rules within certain 
limitations. Ind. Code §34-5-2-2 (1971). These local rules do have 
their limits. Slagle v. Valen~iano, 134 Ind. App. 360, 188 N.E.2d 
2~86 (1963). . 
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i'lhile the Supreme Court may be said to have an ultimate veto 
po~er over all procedural rul8s in Indiana, SOQe people have indicated 
that the enactment of crocedural ~tatutes is not an unconstitutional 
exe~cise oJ judicial p~wer and ~hat these procedural statutes are 
valid until overruled by the Court. See Note, liThe Court v. the 
Lef,islature: Rule-['lakir.s PO\.;er in India.na," 36 Ind. L.J. t5L 98 
(Fall 1960). The Supreme Court wo~ld'apparently accept non-conflic­
ting pr~cedural statutes. The Court has long recognized legislative 
abandonment of any right to govern fully procedural rules. Emerett 
v. Hamilton Circuit Co~rt, 223 Ind. 418, 61 N.E.2d 182 (1945). 
HOi':ever, it has also said the rule-making pO\'ler is "neither exclu­
sively legislative nor judicial." State .v. Gibson Circuit Court, 
239 Ind. 39L~, 399,157 N.E.2d l175, 477 (1958). Such a position may 
ste~ from a deSire to avoid friction with the legislative branch. 

I o \lUI. 

The ultimate authority to prescribe procedural rules in Iowa 
rests with the ~e8islature, though responsibility for making rules 
has been delegated to the Supreme Court. 

The Judicial Article of Iowa begins by vesting the state's 
judicial power in a Supreme Court, among others. Iowa Const. art. 
V, §l. It goest on to assert: "The Supreme Court ... ,. shall con­
stitute a Court for the correction of errors at law, under such 
restrictions as the General Assembly may, by law, prescrib~ ..... 
and shall exercise a supervisory and administrative control over 
all inferior Judicial tribunals throughout the State. 11 Iowa Const. 
art. V z § ~ . Finally) it state s : "It shall be the duty of the 
General Assembly to provide for the carrying into effe~t of this 
article, and to provide for a general system of practice in all the 
Courts of this state. 1I Iowa Const. art. V, §14. 

Statutes more clearly locate and define rUle-making. One 
relevant act states; liThe supreme court shall have the pO',-ier to 
prescribe all rules of pleading, p~actice and procedure, and the 
forms of process, writs and notices, for all proceedings of a civil 
nature in all courts of this state ..... " Iowa Code Ann. §684.18 
(1950) . Yet another act declares: " ..... any such rules and forms 
prescribed by the supreme court shall be reported by it to the 
General Asse~b1y ..... and shall take effect ...•. with such changes, if 
any, as may have been enacted ..... and thereafter all laws in con­
flict there~'lith shall be of nor further force or effect. II I o \'I a 
Code Ann. §68LI.19 (Supp. 1973). This latter provision, however, does 
not seem to apply to all rules. See Iowa R. Civ. P. 371, and the 
revised appellate rules of civil procedure adopted by the Court 
without submission (effective 1/1/73).* 

At least two other acts relate to the rule-making pm-IeI'. Judi­
cial conf~rences may be ordered by the Chi~f Justice on matters 
concerning the administration of justice. Iowa Code Ann. §684.20 
(S~~0. 1973). The final act appears to delegate more rule-~aking 
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pOI'Jer to the courts than was done by §684.IB. It states: "The 
Supreme Court shall adopt and enforce rules for the orderly and 
efficient administration of the courts inferior to the supreme 
court, which rules shall be executed by the chief justice. Such 
rules shall. bc adopteci .-in thf: manner provided in §68 J1.19." rOi'ia 
Code Ann. §684.21 (Supp. 1973). 

Case law indicates that the Supreme Court has apparently 
accepted ultimate legislative responsibility for prescribing most 
procedural rules, thou~h this responsibility has been delegated to 
the Court. "The lOi'Ia Court has ne'ver claimed to have the power to 
enact all necessary procedural rules and has made no attempt to 
prohibit the legislature from act ins in this area. Rather, the 
court has reserved small areas of exclusive judicial rule-making 
UndGF the state constitution and its inherent power as a co-equal 
branch of government, otheT'i'/ise subordinating itself to the legis­
lature. II Note, "Judicial Rule-ivIaking: Propriety of Iowa Rul~ 
311~(f), "L18 Imm L. Rev. 919, 924 (963). See also Siesseger v. 
Puth, 234 N.ltl. 5 JW (1931); Donlan v. Cooke, 237 N.H. ll96 (1931); Hohl 
v. Board of Ed~cation of PO\'i('sheik Count;,.:., 94 N.H.2d 787,791 (959) 
State v. FaGan, 190 N.H.2d Boo (1971). Case Im·[ also recognir.€.'s 
that there are certain areas in which local rules may be adopted. 
Thews v. Miller, 255 Iowa 175,121 N.W.2d 518,522 (1963). 

*This information is based on a letter to the American Judicature 
Society from the Supreme Court of Iowa which is now on file at the 
Society's main office. 

KANSAS 

The rule-making power in Kansas jointly rests with the Supreme 
Court and the Legislature. 

The Judicial Article vests the judicial power of the state in 
one court of justice. It further 6rants the Supreme Court general 
administrative authority over all courts of the state. Kansas 
Canst. art. III, §l. While many other state courts read similar 
provi3ions as implicitly reco~nizins their courts' inherent rule­
ma~ing po~er, such a reaQinG has not and probably will not be made 
in Kansas. The relatively new Judicial Article cannot be inter­
preted as implicitly recognizing the Court's inherent rUle-making 
powers because of the Article's legislative history. Section 1 of 
Article III wa3 oriGinally intend~d to grant rule-making power to 
the Supreme Court for all civil and criminal cases. Kansas Hause 
and Senate Journal, 1971 Sess. 130-131. However, the Legislature 
struck out the language relating to the Court's rule-making powers 
before the l\rticle was passed. '~'i'!e ,::',rtlcle was then adopted by the 
electorate in 1972 without any mention of rule-making power. 

Statutory law places the responsibility for rule-making with 
r~:~3pr~ .... t. to ~j_'vil_ ::t;:l C~~'Ttt!1,q~_ !i11tt:,\I~'3 in h'2t:l the ~;Ltrl"ef\i'= CQ'_tr~t; 3.:1d 
Lhe L::.t:L':.!.c.il;u:"(:. 'rh~ L·}GL;lJ.tul'C~ 1::.1:"; .:::.dopted COd8S of civil and 
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criminal p!'ocedure. Yet is has also recognized the pOi'reI' of tne 
Court to supplcm8nt or am~nd thc codes insofar as they pertain to 
pleading, practice, pl'ocedur'2, etc. 1\2.11. Stat. I\nn. §60-2607 (196 11), 
§22- 1160J (Supp. 1972). Neither body appear;::; reluctant to exercise 
i t ~~ po ',-Ie Y' • 

With respect to matters of probate, the Legjslature has not 
grantcd similar powers to the Court. The Supreme Court is only 
empo\-lercd to promulgate rules on matters covered by the Probate 
Court which are not inconsistent with that code. Kan. Stat. Ann. 
§59-250l (1964). 

KEi~TUCKY 

The rule-making authority in the Commonwealth of Kentucky 
currently rests with the Court of Appeals for both civil and 
criminal matters. 

The Judicial Article states that the judicial power on matters 
of law and equity shall be vested in the Senate when sitting as a 
court of jmpeachment and in the constitutional courts. Ky. Canst. 
§109. Other constitutional sections recognize the division of 
powers among the three governmental branches. Ky. Canst. §§27, 28. 
Yet no section of the constitution speaks directly on the matter 
of procedural rule-making. 

Statutory provisions do, however, deal with rule-making. One 
relevant act states that the Court of Appeals shall regulate by 
rules the pleadings, practice, procedures and forms in all civil 
proceedings in all the state courts. Ky. Rev. Stat. Ann. §447.15l 
(Baldwin's 1969). Further acts describe the manner in which civil 
rules are to be promulgated by the Court. ~Y~"_Rev. Stat. Ann. 
§§447.l52, 447.157 (Baldwin's 1969). Legisla~lve enacments also 
recognize the inherent power of the Court of Appeals to adopt rules 
in the area of criminal procedure. Ky. R. Crim. P. 13.04, 13.08 
(Baldwin's 1969). It should also be noted that rule-making power 
is statutorily authorized for courts other than the Court of Appeals. 
Ky. R. Crim. P. 13.02, 13.08 (Baldwin's 1969). . 

Case law indicates statutory provisions dealing with rule-making 
may be unnecessary in establishing the ultimate power of the Court 
of Appeals. The Kentucky Court has said that the constitutional 
courts have the inherent power to prescribe rules regulating their 
o"m proceedings. Craft v. Commomlealth, 343 S.H.2d 150 (1961). 
Such power was said to exist even without an express grant by the 
constitution, the statutes, or even the Court's own rules. The Court 
of Appeals noted: "When we say that an express constitutional grant 
of rule-making is unnecessary, we do not mean that the rule-making 
power does not flow from this instrument. The foundation source of 
that power is in the act of division of powers among the three branches 
og governm~nt ..... and the gra~t of judicial power to the courts by the 
con3titution carrios with it~ as a neces3ary incident, the right to 
make that power e ffecti ve" in the adminis tration of j ustlce ." Id. at 151. 
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The Court dId, however, 'allow for certain rules of practice to be 
fixed by tile Legislature. ld. at 151-2. 

LOUISIANA 

The Legislature has the power to make the rules of pleading, 
practice and procedure for the courts of Louisiana, yet this power 
is by no means absolute. 

The Judicial Article states that the judicial power shall be 
vested in a Supreme ~ourt, La. Const. art.·VII, §l, and that this 
Supreme Court shall have geniral supervisory jurisdiction over all 
inferior courts, La. Const. art. VII, §10. While these constitu­
tional provisions form a basis upon \,lhich the Court could claim an 
inherent power or constitutional duty to make procedural rules, these 
provisions have to date, only served to limit the power of the 
Legislature to regulate plea.ding and practice. Tate, "The Rule­
~'Ial<ing Power of the Courts of Louisiana," 24 La. L. Rev. 555, 560-
564 (1964). 

Statutes establish the supremacy of the Legislature in the 
area of rule-making. The Louisiana Code of Criminal Procedure 
recognizes the courts' inherent powers, La. Crim. P. 17 (1966), 
yet is also states that courts may only adopt local rules for the 
conduct of criminal proceedings which do not conflict with the 
provisions of the Louisiana Criminal Procedure Code or other laws, 
La. Crim. P. 18 (1966). Similarly, the Louisiana Code of Civil 
Procedure recognizes the inherent powers of the courts, La. Civ. P. 
191 (1960), but it too adds that the courts may adopt only those 
local. rules governing matters of practice and procedure which are 
not contrary to the rules provided by law. La. eiv. P. 193 (1960). 
Case law recognizes that were a rule of court conflicts with a 
statute, the statutory provision will prevail. Tahran v. Petroleum 
~asualty Co., 250 La. 949 200 So.2d 6 (1967). 

Although court practices and procedures are generally established 
by legislation in Louisiana, such enactments are not completely immune 
from judicial attack. The aforementioned constitutional limitations 
exist, and the constitution authorizes court-made rule13 in a few 
limited instances. Tate, suora, at 559. For example, the Supreme Court 
prescribes by rule the order of preference for the trial of all appeals 
filed therein. La. Const. art. VII, §18. In addition, the constitu­
tional authority of the Supreme Court to order writs, orders and 
process has been invoked to limit legislative regulation of judicial 
pr~cedure. Tate., supra, at 559; La. Const. art. VII, §2; Roksvaag If. 

Rellly, 237 La. 1094, 113 So. 2d 285 (1959). Finally, the constitution 
provides that the Legislature may not enact any local or special laws 
regarding matters of practice and procedure. La. Const',art. IV, §4. 

It should be noted that plans are now underway for major reviews 
and revislons of Louislana con3titution. One su~gested reform is that 
a definitive and direct statement on the rule-making power be inserted. 
The outcome of such a proposal is unknown at the time of this study's 
publication. 
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~1AWE 

The power to establish procedural rules in Maine currently rests 
wIth ~he Suprc~c Judicial Court. 

~he Judicial Article makes no direct mention of rule-making 
but simply declares the judicial power to be vested in a Supreme 
Judicial Court. Me. Const. art. VI, §l. 

Statutes more clearly define the locus of power. One act 
grants the Court power to prescribe general rules for civil actions. 
Me. Rev. Stat. Ann. tit. 4, §8 (1964). Another grants the Court equal 
power for crIminal actions. Me. Rev. stat. Ann. tit. 4, §9 (1964). 
When the rules promulgated under these acts take effect, conflicting 
18.\':s have no further force or effect. Finally, a third act recognizes 
the Suprenc Judicial Court's ulti~ate power over rules of practice 
and procedure in the courts of probate. Me. Rev. Stat. Ann. tit. 4, 
§351 (Supp. 1972-73). 

It does not appear that Supreme Court rules are promulgated 
under any inherent powers existing outside of the aforementioned 
statutes. In adopting the ~aine Rules of Court, no mention is 
made of any judicial power originating from Me. Const. art. VI, §l. 
Me. R. Ct. (West 1972). Prior to these statutes, the Court appar­
ently accepted legislative power in rule-making, and only those court 
rules no~ IIrepugnant to 1 a ,,v " were to be established. Cunnir~gham v. 
LonF-, 135 A. 198, 199 (1926). Sinse enactment of Title 4, Sections 
~d 9, of the Maine Revised Statutes, Cunninghan has been reaffirmed. 
Cote v. State, 286 A.2d 868, 869 (1972); Collett v. Bither, 262 A.2d 
353,356 (1970). 

·Both the Legislature and the Supreme Judicial Court recognize 
the power of other courts to adopt rules. Such rules, however, are 
not to conflict with Supreme Court rules or with statutes. Me. R. 
Crim. P. 57a (West 1972); Me. Rev. Stat. Ann. tit. 4, §114 (1964); 
Me. Rev. Stat. Ann. tit. 4, §351 (Supp. 1972-73). 

r·1ARYLAlrD 

The rUle-making power in Maryland currently rests with the 
Court of Appeals, although the Court's rules are subject to change 
by the General Assembly. 

The Judicial Article defines the rule-maker. One relevant 
section provides in part: "It shall be the duty of the judges of the 
Court of Appeals to make and publish rules and regulations for the 
prosecution of appeals to the appellate courts, whereby they ..... 
shall regulate, generally, the practice of said Court of Appeals and 
intermediate Courts of Appeal ..... It shall also be the duty of said 
Jud~es ..... to d~vise and promulgate by rUles, or orders ..... proceedings 
and pleadings in Equity ..... and all rules and regulations hereby 
direc ted to be made, shall, \'lhen made, have the force of Law, until 
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resci~ded, chan3ed or modified by the said Judges, or the General 
Assembly." fv'ld. ConGe. art. IV, §18. It goe~ on to state: "The 
Court of Appeals ..... sha1l make rules and regulations to revise the 
practice and procedure in and the administration of the appellate 
courts and in the other courts of this State, which shall have the 
force of ~aw until rescinded, changed or modified by the Court of 
Appeals or other\dse by law." ]\1d. Const. art. IV} §18A. Although 
the aforementioned constitutional provision defines the high court's 
rule-making power as being limited by legislative action, a question 
remains as to what practical limits are imposed on the court by the 
Legislature. 

The Judicial Article also recognizes the power of the Court of 
Appeals. Court-made rules have been found to take precedence over 
pre-existing statutes until a new stat~te is enacted which was in­
tended to revise the rules. County Federal Savin~s & Loan Ass'n. 
v. Equitable Savings & Loan A~3'n., 2bl Md. 2Q6, 274 A.2d 3b3 (1971). 
See also Ginnavan v. Sllv~r3tone, 216 Md. 500, 229 A.2d 124 (1967). 
Observers have also noted judicial defe~ence to legislative veto 
power and reported that, as yet, " ..... no battle. lines have been 
drawn between the Court of Appeals and the General Assembly. II 
Institute of Judicial Administration, Survey of the Judicial Svstem 
of Naryland, 54 (August, 1967). . 

In the late 1960 l s a draft constitution proposed by the Maryland 
Constitutional Convention Co~~ission stated, in part: 

"Section 5.29 Rule-r'Iaking Power 
..... the Supreme Court by rule and the General 
Assembly by law shall have concurrent power to 
prescribe regulations governing practice and 
procedure in all courts ..... In the event a rule 
and a law prescribing a regul~tion ..... conflict, 
the rUle, if adopted or re-adopted after the 
enactment of the law, shall take precedence over 
the prior law to the extent of the conflict. 
'Rule' as used in this article ~eans a rule 
adopted by the Supreme CouY't." See Survey of the 
Judicial System of i'larylan:i, supra:-:- at 96-97. 

To date such a proposal has not been adopted. 

HASSACHUSET1'S 

.Th~ rule-making power in Massachusetts ultimately rests with 
the LegJ.slature, thoue;h the Supreme Judicial CounCil, in practice, 
promulgates most all procedural rules. 

The Judicial Article of Massachusetts m2kes no specific reference 
to th~ rule-making power. The sole provision of the Massachusetts 
~~n~~lt~tion ~avin~ a~y djrec~ be~rinz o~ r~le-making is Article 30 
'J l .' I ...... , <")"""l ""'['" "",,..' .. ~-.-, "' ..... r. r· ..-/" _' ", • ., l ., 

1,.0.,.-. , .... ~)~.:,ul .... :;:,L>1,., tv .... ~~_ :'J.(,._,~.~j<.l v.L !._~::.';'-'" ~',ri\l.C!l conC2lns 3. 8encr-2.1 
separation of powers provislon. 

368 



C ... . 
". .. 

I, 
I 

I 

I 
! ", 
I 
i 1 

I , 

( 
I 

1 
II 



Althou~h statutes speak more directly on the locus of the rule­
making power, they are not clearly definitive. One act states that 
the Supreme Judicial Council shall have general superintendence of 
all courts of inferior jurisdiction to correct and prevent errors 
and abuses therein; and shall also have general superintendence of 
the administration of all courts of inferior jurisdiction and shall 
have the power to issue 11 ••••• such orders, directions, and rules as 
may be necessary or desirable for the furtherance of justice, the 
regular execution of the laws, the improvement of the administration 
of such courts~ and the securing of their proper and efficient admin­
istration. l1 f'1ass. Gen Laws Ann. ch. 211, §3 (1955; Supp. 1972). 
Although the foregoin~ could be interpreted as conferring very broad 
rule-making powers on the Supreme Judicial Council, such is not the 
case, according to the legislative history of the act. See ~ort 
of the Legislative Research Council to Rule-Making Power of the 
Supreme Judicial Council, S. Reo. No. 911 at 16-17 (January 22, 1968). 

Another act states: liThe courts shall, respectively, make and 
promulgate uniform codes of rUles, consistent with law, for regulating 
the practice and conducting the business of such courts in cases not 
expressly provided for by law, for the following p~rposes: First~ 

simplifying and shortening pleadings and procedure ..... Third, conduc­
ting trials ..... Eleventh, the superior court may also make and promul­
gate such rules for the regulation of the printing, publication and 
distrib~tion of trial lists ..... The rules of the superior court shall 
not conflict with those of the supreme judicial court.1I Mass. Gen. 
Laws Ann. ch. 213, §3 (1955). Though the terms of this act are 
quite vague, a legislative research report said that II ••• •• the rea­
sonable interpretation of ch. 213, §3 is that the Supreme Judicial 
Council has the power to promulgate rules of practice and procedure 
prOVided that a proposed rule .does not deprive a person of a substan­
tive or fundamental right and provided that there is no statute which 
is directly contradictory to the proposed rule. The word 'expressly' 
· ..... militates against an argument that under the statute the mere 
existence of legislatj.on in the general area precludes the court from 
promulgating rules in the same area. l1 Report of the Legislative 
Research Council, sucrs, at 18-19. 

The power of all courts to adopt rules for their own procedure 
is reaffirmed in other statutes. One act declares that judges of 
the probate courts shall make rules for their courts, subject to 
Supreme Judicial Court modification. Mass. Gen. Laws Ann. ch. 215, 
§30 (1955). Another act states the district courts' chief justice 
shall make certain uniform rules. Mass. Gen. Laws Ann. ch. 218, §43 
(Supp. 1972). A third act grants the Municipal Court of Boston the 
power to make rules for regulating its practice in all cases not 
expressly provided for by law. Mass. Gen. Laws Ann. ch. 218, §50 
(SuPP. 1972). Finally, statutes provide for the creation and duties 
of a judicial council. One of the councills duties is to I' ••••• 

submit for the consideration of the justices of the various courts 
such suggef1tions in reGard to rules of practice and procedure as it 
mRy deem adv5.sahle. lI f;lass. Gen. Laws. Ann. ch. 221, §§34A, 34B, 34c 
Cl9 r):1; ~:illrp. 19'12). 'Phc cou;'!cll 2].:;0 l'cporL; Cl!l~lUally to the 00'101:'1101' 

and Legislature on reco~nendcd chanGes in statutory law dealing with 
court procedure. For example, the council recommended several changes 
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in the areas of notice, evidence, appeals and small claims in 1972. 
Fortv-Eighth Report of Judicial Council of Massachusetts, Pub. Doc. No. 
144 ~December 1972). 

The current Supreme JUdicial Court believes it has both inherent 
and statutory power to promulgate rules. * , Statute s re lied on are 
Chapter 211, Section 3 and Chapter 213, Section 3. These statutes are 
construed as a partial relinquishment of the rule-making power by the 
Legislature in procedural matters. The Court has even provided for a 
Judicial Conference to help it formulate procedural policy. Sup. Jud. 
ct. R. 3:16. The power to establish this conference is provided by 
statute. Mass. Gen. Laws Ann. ch. 211, §3F.(Supp. 1972). Recent 
examples of the use of the Court's power include the adoption of rules 
on appellate review by the new Appeals Court, on ethics and discipline 
in the practice of law, and on judicial conduct. Sup. Jud. Ct. R. 3:24, 
3:22, 3:25. 

The Supreme Judicial Court has used Chapter 211, Section.3 to 
change court procedure in at least one area. In Kennedy v. Justice of 
the District Court of Dukes County, 252 N.E.2d 201~ 205 (1969), the 
Court relied on this statute to dictate procedure to be followed in 
conducting an inquest. This decision was said to " ..... so completely 
cha,lge the procedural law of the Commonwealth, with regCl.rd to the . 
manner of conducting an inquest and the manner of handling the record 
·thereof, as to remove any probative value from the sparse evidence 
which alluded to procedures at inquests conducted prior to the date 
of that opinion." Lipman v. Commonwealth of Hassachusetts, 311 F. 
Supp. 593, 595 (D. MaSs. 1970) . 

*This information was obtained in a letter to the American Judicature 
SOCiety from the Massachusetts Supreme Judicial Court which is now 
on file at the Society's main office. 

MICHIGAN 

The rUle-making power in Michigan rests with the Supreme Court. 

The Judicial Article says that the judicial power of the state 
is vested in one court of justice, and th~t the Supreme Court-·-as 
part of that court of justice--has general superintending control 
over all the state courts. Mich. Const. art. VI, §§l, 4. It further 
states that "the supreme court shall by general rules establish, 
modify, 8Jnend and simplify the practice and procedure in all courts" 
of the state. Mich. Const. art. VI, §5. ThUS, the Supreme Court 
derives its complete rule-making power from the Constitution. 

The Legislature has codified this power. Mich. Como. Laws Ann. 
§600.233 (1968). Case law on the foregOing constitutional prOVisions 
has interpreted the rule-making power of the Supreme Court to be both 
broad and inherent. For example, see Buscalno v. Hhoc1e8, 385 Mich. 
474, 189 N.H.2d 202 (1971) and Jonesv. i::;uj~~rn f.[icil::!..':'ln rlotor Buses, 
2 87M i c h. 619, 63 0, 28 3 N. W. 7 10, -( 19 (193 9) . 
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The rule-making rO'ller in fv1innesota currently rests with the 
Supreme Court in civil and criminal actions, subject to legislative 
modification or repeal, and witll the Legislature in probate matters. 

The Judicial Article does not clearly define the locus of rule­
making power. However, at least one provision must be mentioned, for 
it relates in an indirect way to the status of the state's rule­
making po~er. That provision vests the judicial power of the state in 
the Supreme Court, among others. Minn. Canst. art. VI, ~l. While 
such wording has been interpreted in othe~ states as forming the basis 
of inherent court rule-making powers, no such reading has been made as 
yet in r.llinnesota. It should be noted that there are some members of 
the current Supreme Court who would interpret Section 1 as ti1F;' basis 
at such inherent judicial power.* It should aIda be noted th3t the 
Judicial Article was only recently rev~sed and that the opportunity 
to define constitutionally the rUle-making power was not tak~n. 

The statutes define the rule-makers in Minnesota. One act states 
that the ,supreme Court may prescribe, modify and amend its own rules 
of practice. Minn. Stat. Ann. §480.05 (1971). Another says the 
Supreme Court has the power to regulate by rules the pleadings, 
practice and procedure of civl actions in all the courts of the 
state except the probate courts. Mi~n. Stat. Ann. §480.05 (1971). 
A recently adopted act also grants the Supreme Court the power to 
similarly regulate the criminal actions in all courts of the state. 
Minn. ,stat. Ann. §480.059 (Supp. 1973). 

Legislative deference to Supre::le Court rule-making is, however, 
not complete. The LeGislature has reserved the right to modify or 
repeal any Supreme Court rules. Mjnn. Stat. Ann. §§480.058, 480.059 
[8J (1971; ,supp. 1973). As mentioned earlier, it has also apparently 
wIthheld fro~ the Supreme Court the right to prescribe the rules for 
probate courts. 

Besides the statutory enactments and Supreme Court rules, pro­
cedure may also be regulated by local court rules. The ~egislature 
has expressly recognized the rule-making powers of courts inferior 
to the Supreme Court. Minn. Stat. Ann. §§480.55, 480.059[5J (1971; 
Supp.1973). 

A few final points should be noted. Although the Legislature 
does have the power to override court rules, so far there has been 
lIttle or no interference by thnt body in thp. promulgation of Supreme 
Court rules.* Also, there is currently a proposal before the Legis­
lature whjch would enable the Supreme Court to adopt rules of evidence. 
The fate of this bill j.s unknown at the time of this report's publi­
cation. 

*This information wa3 obtained from a l~tter to the American Judicature 
~:,cicf.;y t'r:':l~ ~r~~ r'ltnl!~[;ota ~)l.l!J!"'em,= COl..:.:et l/Jr.jCl"l is rlO·/I on fil'"2 at the 
Socic t,Y 1 S lilain (.f' rice. 
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HISSISSIPPI 

The rule-making power appears to rest with the'Legislature in 
Mississippi although courts do promulgate some rules based on their 
limited inherent powers. 

The Judicial Article says that the judicial power of the state is 
to be vested in a Supreme Court. Miss. Oonst. art. VI, §144. It also 
says the Circuit Court has original and appellate jurisdiction. Miss. 
Canst. art. VI, §156. It further states that the Legislature shall 
provide by law for the due certification of all causes transferred to 
or from any chancery or circuit court, for the reformation of pleadings 
in these causes, and for the adjudication or the 'transfer costs. ~1:iss. 
Const. art. VI, §163. These are the sole provisions which even 
indirectly relate to rule-making. 

The statutes are only slightly more definitive and illustrate 
legislative predominance in the area of rule-making. One act grants 
the Supreme Court the power to " ..... prescribe the mode of pleading in 
causes therein, civil and criminal, and the manner 6f trying the 
same; and it may also establish such rule~ of practice and proceedings 
therein as may be deemed necessary ..... and may dismiss causes for non­
compliance with any of the rules; but such rules must be conSistent 
wi t,h law." russ. Code Ann.. § 1961 (1957). Another act declares the 
pleading, practice and mode of trial in all cases and matters in the 
chancery courts may be determined by either court rules or statutory 
regulations, but that prior or subsequent statutes could negate court­
made rUles. Miss. Code Ann. §1279 (1957). This prOVision does 
recognize rule-making by courts other than the high court, as do 
other provisions. See Mis s. Code Ann. § 1664 (1957)., 

Case law has recognized an inherent power in the state co~rts 
to promulgate procedural rUles, and this inherent power is based on 
the aforementioned constitutional Sections 144 and 156.' Southern 
Pacific Lumber Co. v. Reynolds, 206 .So.2d 334 (1968). Although the 
inheren~ power assumed by the Supreme Court in Southern was very 
broad, the Court has so far been reluctant to exercise it in a very 
broad manner. Custom, the desire for stable legislative·-judicial 
relations, and early case law yielding to legislative rule-making 
all partially explain the Court's re,luctance until n'ow to fully 
~tilize the concept of inherent powers.* 

A recent bill in the Mississippi Legislature proposed the estab­
lishment of an advisory eommittee tq the Supreme Court which wou,ld 
draft rules of civil procedure. The Court would be able to approve, 
alter or reject the submitted rul~s. All rules approved by the Court 
would become effective unless the next session 6r the Legislature 
vetoed the adopted rules. The fate of this bill was uncertain at the 
time of this report's publication. Constitutional changes concerning 
rule-making have also been proposed. In 1966 the MiSSissippi State 
Bar Associaton approved a resolution calling for a constitutional 
nmendffi8nt g~2ntinG rule-~~klng power to the Suprema Ca~rt. The 1967 
convention, however, refused to re-recommend the amendment. 

*This information was obtained in a letter to the American Judicature 
Society from the Supreme Court of Mississippi which is now on filp 
at the Society's main offIce. 
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rnSSOURI 

The Supreme Court of rUssouri has partial rule-making authority, 
yet it is subject to legislative repeal or amendment. 

The Judicial Article describes the rule-makers as follows: 
"'l'he supreme court may establish rul~s of practice and procedure for 
all c~urts. The rules shall not change ..... the law relating to evi­
dence, the oral examination of witnesses, juries, the right of trial 
by jury, or the right of appeal ..... Any rule may be annulled or 
amended by a law limited to the purpose." r!to. Const. art. V, §5. 
Thus, the Supreme COU1·t can change rule~ only in certain procedural 
areas, and these changes are subj ect to legisl~tive revie'.'l. 

Statutory law confirms the Legislature's ultimate veto pO'.'ler 
over rules promulgated by the Supreme Court. The relevant act says 
that alttlough the Supreme Court has the power to establish some 
general rules for all courts of the state, no such rules shall be 
contrary to or inconsistent with the laws in force. Vernon's Mo. 
Ann. Stat ._ §477.0l0 (1952), 

The Missouri courts have accepted their incomplete rUle-making 
power, recognizing the limitations on their ability to make rules of 
practice and procedure. State v. Adams, 291 S.W.2d 74, 77 (1956) 
and State v. McClinton, 418 S.W.2d 55,62 (1967). This acceptance 
has come despite strong declaration in other areas of the Supreme 
Court's inherent powers. State v. St. Louis County, 451 S.W.2d 99 
1970) . 

A r'Iissouri Bar Committee has recently suggested that the Court's 
rule-making power be expanded. The proposal is that Article V, 
Section 5 be altered to allow the Supreme Court to establish, subject 
to legislative annulment, new rules of evidence. 

It should finally be noted that the preceding analysis of rule­
making in Missouri does not preclude individual state courts from 
establishing any of their own procedural rules. These local rules 
must, of course, be set within the aforementioned limits. See 
Vernon's Mo. Ann. Stat. §482.280 (1952). 

r,10HTANA 

The procedural rule-making power in Montana presently rests with 
the Supreme Court, subject to Legislature veto. 

The new JUdicial Article, effective July 1, 1973, states that 
the judicial' power is vested in one Supreme Court, that this Court 
has general supervisory control over all other courts, and that this 
Court many make rules governing appell~te procedure, practice and 
procedure for all other courts. Mont. Const. art. VII, §§l, 2(2), 
2(3). Such pro1fL~io{ls more clearly defil'l'= tl:.e rule-making authority 
\.;hnn did the fornier Judicial Article. hO'dever, tr.·:= new constitution 
also states that, "Rules of procedure shall be subject to disapproval 
by the legislature in either of the two sessions following promulga­
tion." ['1ont. Const. art. VII, §2(3). 
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The resultinG effects of the new constitution on rule-making 
are unknmm. The inter-action bet\'reen the judicial and legislative 
branches may vary over time. Hm.;ever, the Legislature has already 
recognized the right of courts to pro;'1ulgate rules. All courts of 
record other than the Supreme Court,nay make rules for their own 
government, yet such rules must not conflict with state laws. Mont. 
Rev. Codes §93-502 (1947). This same provision also recognizes the 
Suprene Court's rule-making power with respect to the state's district 
courts, yet no mention is made of contradictory state law. 

NEBRASK!\ 

The ultimate rule-making power in Nebraska still rests with 
the Legislature, although the Supreme Court has been assu@ing an 
increasing share of the responsibility in recent years. 

The Judicial Article establishes the legislative power. After 
investing the state's judicial power in a Supreme Court, among 
others, one relevant provision states: "In accordance with rules 
established by the Supreme Court and not in conflict with other 
provisions of this Constitution and laws governing such matters> 
general administ~ative authority over all courts in this state shall 
be vested in the Supreme Court and shall be exercised by the Chief 
Justice." Neb. Const. art. V, §l. Ti'lo other constitutional provi­
sions recognize the legislative power. One states: 11 ••••• the 
Supreme Court may promulgate rules of practice and procedure for 
all courts, uniform as to each class of courts, and not in conflict 
with la\'1s governing such matters." Neb. Canst. art. V, §25. Another 
state s : "The organization, jurisdiction, pavrers, proceedings, and 
practice of all courts of the same class or grade, so far as regu­
lated by law and the force and effect of the proceedings, judgements 
and decrees of such courts, severally, shall be uniform." Neb. 
Canst. art. V, §19. 

Despite the aforementioned provlslons, the Supreme Court has 
recently expanded the exercise of its rule-making authorit~ apparently 
with legislative approval. The 1972 Nebraska Legislature completely 
reorganized courts of limited jurisdiction and in so dOing, it speci­
fically provided for Supreme Court administrative and rule-making 
authority in some areas (i.e., budgets, salaries, courtroom facili­
ties and recordkeeping). See Neb. Rev. Stat. §§24-513to 5~5, 24-545 
(Supp. 1972). The Legislature implicitly' permitted the Supreme Court 
to est~blish rules of procedure in other areas by declining to act. 
The Judiciary Committee of the Legislature refrained, for example, 
from acting on a uniform waiver system for traffic offenses and on 
appeals procedure in the new County Courts. These areas had been 
covered by legislation prior to the reorganization. Currently, the 
Supreme Court is considering adopting rules in these areas.* 

The Suprerile Court recognized its incomplete rUle-making pm'fer 
\'ihen it stated: "The proceedings of the Constitutional Convention 
of 1920 reveal an attempt to give to the court unrestricted procedural 
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ru1e-makin~ power .... . The proposal wes rejected and the restrictive 
provisIon ';Ias adopted and is nO\-1 part of the or(5anic 1ai'/ of the state. II 
P e c k v. Dun 1 e v c: ;', 18 LI Neb. 812, 1 7 2 ti. to'r • 2 d 613, 6 15 - 6 Vi (196 9 ): Yet 

recent act.lon sl1O\'/s increaGinr; usc of the Supreme Court's rulc-
Cilnlcing powet' vii thin t:1C C OIlG ti tu t 10nal li.mi t s recogni zed in Peck, 
and increasing understanding and acceptance of that power by the 
Legislature.* 

*This in forma tion viaS obtained in a Ie t ter to the I\rnerican Judicatur.e 
from the Supreme Court of Nebraska which is now on file at the 
Society's main office. 

NEVADA 

The rule-making power in Nevada 1s vested in the 3upreme Court 
for civil actions and in the Legislature for criminal matte~s. 

The Judicial Article says that the judicial power is vested in 
the Supreme Court and that this Court has the power to issue all 
writs necessary or proper to the complete exercise of its appellate 
jurisdiction. The power to issue writs is also vested in the district 
courts. Nev. Const. art. VI, §§l, 3, 6. These rather vague provi­
sions have not as yet been interpreted by the courts to contain any 
foundation for judicial I'ule-making. Other sections of the constitu­
tion specifically limit legislative special or local rule-making. 
Nev. Const. art. IV, §20. These are the sole constitutional sections 
bearing any relation at all to rule-making. 

The rule-making power in Nevada is defined by statute. The 
relevant act appears to put the power in the Legislature. It says 
that the Supreme Court may make rules for the government of the courts 
which are not inconsistent with the constitution and with the laws of 
the state. Nev. Rev. Stat. §2.l20[1] (1971). However, the sa~e act 
goes on apparently to delegate at least tte civil rule-making power 
to the Supreme Court. The act further states that " ... .. the Supreme 
Court by rule ..... shall regulate original and appellate civil prac­
tice and procedures including ..... without limitations, pleadings, 
motions, writs .... . for the purpose of siDplifying the same and 
promoting the speedy termination of litigation ..... " Nev. Rev. Stat. 
§2.120[2] (1971). Statutory law also recognizes the power of other 
courts to promulgate rules. Nev. Rev. Stat. §3.020 (1971). 

The Nevada courts have until now accepted this division of rule­
making power. There are indications that the reason for this is the 
desire on the part of the courts to ma~ntain a friendly relationship 
with the Legislature--which, incidentally, annually passes on the 
judicial budget.* See State v. Eighth Judicial District Court, 79 
Nev. 280, 382 P.2d 2I1f (1963). . 

*This information was obtained in a letter to the American Judicature 
Society from the Supreme Court of Nevada which is now on file in the 
Society's main office. 
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Final rulL'-making: pC\'ier for the i!<';\'f llar.lp.:l:.ll.'c cvurt:-; i:; ct.:rT'eli1"j~, 
'.c;-;l:el:.in the ~UrT'em(: Court. 

'i'l1': Judicial flrticle states tlw.t the judidal po\\'er Shf.!lJ. I,e 
\'f-sLed in a Supreme Court. n.H. Const. arlo 72-a. 'fhis nf:rOL1I'G Le, 
t.~ Ult. uri 1::,.' stalul\cnt in Lhe con3ti tution \~'hich bears any di t'l1ct 
:";!:.J.ticn to rule-n:aking. 

':i'-he statutes more clearly define t1w locat:i en of the !'1l1:::-!:.lr'i nr: 
rV.'.el'. In lq71 sevef'""l acts became effective \·!hicr. E:t,i,t.lt·lisr.(-'i !..: 

ir un i f i ~ d co u ~ t s y s t emil for the s tat e . I t \'; a s the a i ffi 0 f t. i. '2 Lee L~­
lLltul"_' to "improve the v.dr.:inistration of ju~tice and efflcic-r.t. (,[,<.:t·­

::it.iUl1 (.of all the courts." JJ.H. nev. Stat. Ann. §11S;O-fl.:l (SUP!). J:J~'~: .. 
\.;rot! of the enactments f.':iv(~s U:e Chief JUsticE': the duty, pm;e:r :.tllJ 
:.1 u tho 1'.!. t. Y to" iss u e r u 1 cst 0 pro v ide for t 11 E: (: X P e d 1 t lou S ci 1 .; P 0 ~ i t. i (Jl1 

cf all litigated mattersJl and to issue rules "as may be neCE-3Sar'y 
for tr:~' improvement of the administration of justice." t~.li. Eo '!. 

Stat. ;\1111. §490-fl.: 3(a) and (f) (Supp. 1972). Another act gives the 
Suprem~ Court "general superintendence of all courts of inferior 
jurisdiction ..... including the authority t.o approve rules of court .. 11 

i:.I!. Rev. Stat. Ann. §490:4 (Supp. 1972). The 1=o\'[cr to make l'Illt;·. 
is also held by the state Superior Court aB well as by the Surrc~e 
Court. Gef' N.l!. Rev. Stat. Ann. 491:10 (1968 Replac.).· 

The foregoinc legislation is not the only source of the courts' 
1·ule-1I:~king rcsponsiLili ties. 'l'he state's Jud1cial Council has 
re:cogn i ~ed the Superior Court's inherent r,O\'fer:;:, t.o pror.,ulga l.t: l':~ 10:: . 
::,=ventr. Feport or the ~~, H. Judicia.l Council 26 (1958). r'iore ~r.;['(;l·­
t.::nt.ly, the Supremc Court has afterl l'ecogni7.ed the lJ,1l81Y-nl ::'Wt.h(lt'jt~· 
:":'11.1 CClr:.I~~on lav! pO\-ler of courts of t::eneral jurisdiction to pr<.:sC'I'jt't': 
rules e,f practice and procedure. Garabedian \'. DOllald \.fiJ 1i8:u L:1C., 
1 0 6 N. it. 15 6, 2 0 7 A. 2 d 4 2 5 (19 6 5 ) and jI! ass i f He! a It. 'I C (J I' ,. v. L a'... ~ ( Il, ~!: 
~ 1 l"t: 1r15Ur<1nCe Co. of H:lrt.ford, 220 A.2d '( 119Gb). Rules of limited 
.. no sPecial j urisdic tion courts may not be prorTlulgatp-u by these C0Ul·t~l 
cllrect.iy; rather, administrative corrJllittees consisting of judEes f'l'clm 
t.hese courts have been established to recol7'.mend n,=v;, rules to the 
~:Llpreme COLirt. lLH. Rev. Stat. P.nn. §502-A:18 (1968 Replac.), §54T:34 
(Supp. 1972). 

t·IEH JERSEY 

The rule-making power in New J~rsey rests with the Supreme Court. 

rl'k~ Judicial Article states that the judicial pO\·ler shall be 
vested in a supreme court, among others. N.J. Canst. art VI, §l. 
It f::oes on to declare: "The supreme court shall make rules Govcrning 
t.I,'; l:!d ... inistration of all courts in the state, and subject tCI 1(1\~, 
th"! practice and procedure in all such courts ..... If (emphasL, aelded) 
: .. .j. C:::!st. art. VI, §2(3). Finally, it as:;:.e:!:'ts: tI'T'!:::~ chief justi<.;~ 
"f' the "uprcrne court shall be the adr.:inistrative head of all the 
, ' r) U I' t S 0 f t his s tat e . II N . J. Con:3 t. a I' t. V I) § 7 . 
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!;-. i'!lnberry v. f.',allf,bury, 5 ILJ. 211 0, 7!\ /'..2? ~G6 (l~50), the 
c Court cO!1Gtrued the [)hasc "subject to law In artIcle VI, . ...;urrf.'r':( tl 
s~ctlc~ 2(3) to mean substantive law as distjn~uished from pre:exls ng 
l ~-'~'~-~on and thuG Court rules ~ere said to supersede ccnfllcting 
-b~~--~~ , ~h t u 

lcgisl~ticn in the Cll'ea of cou::t practi~e ~~d pr~ced,u;.e ~ 1 e cant; r c-
Lion Given to article VI, sectIon 2(3) 1n ~lnber!y wnw thought by 
~any LQ be dictunl; yet this so-called dictum was transmut~d into 
v~r~ual holdIng in George Siegler Co. v. Norton, 8 N.J. 3!q~ 381-2 
(1952). The Court has never since retreated fro~ the posltlon of 
exclus:' '/i ty in the Court over practice and procedure. See 2.18('1 St~ 
v. Oti:: Elevatgr Co., 12 N.J. 1,12 (1953); Permutter v. P,cf-o',':e, 
58 N.J. 5,27 4 A.2d 382 (1971); and Busik v. Levine (Supreree Court of 
::C',·: J e r "e~'; de ci ded Jul~, 6,? 1973; no 0 f fi cial ci te availab Ie on date 
of repc~t's publication). 

'I':.::: LeGislature has so far aequiesced in the Court's P '.",.'er in 
the at'( E:. of procedural rule-maldng. Ho';!ever, the Legislat ur-e has 
providut by ~ 1970 c.258, Ii.J. Stat. Ann. §2A:SQA-39.1 to 39.6, for 
a perrfl&.llent legislative commission called the State Rules of Court 
Revie~ ro~mission to I, •••• • study and review any rule of court in 
effect, or proposed, which the commission considers may call for 
legislative action to aid in the achievement of the intended purpose 
or the solution of a problem, by means of amendatory, supplemental, 
rev is 0 r y 0 r n e \'i 1 e g is 1 a t ion. II (N . J. S tat. Ann. § 2 A : 8 4 A - 39 . 3 ) • I t 
has been sUGgEsted that this new Corr.mission, currently inoperative 
tecause of lack of staff, should function in those judicial areas 
Which tave both procedural and substantive aspects. See concurrence 
by Judge Hall in Busik v. Lev~ne. 

Finally, the Supreme Court has allo~ed for the courts of the 
~tate to dispense with Supreree Court rules if adherence would r~sult 
in &.n injustice, and has allo~ed for the courts to adopt local rules 
in the absence of Supreme Court rule. N.J. Court Rules, 1969 R.l:1-2. 

NE\'/ i·iSiIC;O 

Responsibility for procedural rule-making in New Mexico rests 
~ith the Supreme Court. 

The relevant portions of the Judicial Article declare that the 
judicial power of the state shall be vested in a Supreme Court and 
that this Court shall have a superintending control over all inferior 
courts. 1!.~1. Const. art. VI, §§l, 3. These are the sole constitu­
tional provisions related in any direct way to rule-making. 

Statutes define the source of rule-~akinE power. One act grants 
~,t1t: Supreme Court the power to regulate 'cy rules the pleading, prac­
tice and procedure in all of the state's courts. N.M. Stat. Ann. 
§21-J-l (1970). Anoth8t" act decl2.r!:s t~L'.t all stntLiLi0s r'elatl.ns to 
r'l<::e.rJlr,~.!:, J.'r-S!.Gti',~C': <uld procedure \':h.Lch existed prior to the Clfore­
r.:cntionec! grant of po\'/er shall reir..ain in effect only ur,Lil modified 
or ~uspended by the Court. il.f.'[. Stat. Jl,r:n. §21-3-2 (1970). 
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The Court has upheld the above provisions, stating that they are 
not an unconstitutional delegation of exclusive legislative power to 
the judiciary. The Court explained that the promulgation of court 
rules \';as an exercise of an inherent court povler. Yet in upholding 
the pl'ovisions and asserting its inherent pOi'ler to make rules, the 
Court, '!'efrained from statine; that rule-making; was exclusively a 
judici~l responsibility (and that the Legislature therefore had no 
con~rol whatsoever over court rules). Thus, the Court did not at 
first answer the question o~ " ..... who is paramount in the rule-making 
field, the court or the legislature ..... It; but rather left this 
"academic proposition" for the future. State v, R'?1[, 40 N.N. 397, 
60 P.2d 646, 659-660 (1936). Thirty-three years later the Court 
did answer the question; it declared the court to be DRramount 
in rule-making by holding that a court rule prevailed over a 
contrary statute. The Court's rule-making power was said to be a 
constitutional duty, but no specific constitutional provision was 
cited (it seems article VI, section 1 or 3 would suffice). South­
west Under\'lriters v. rr:ontoya, 80 N.r~. 107, 452 P.2d 176 (1969) .. 

NEH YORK 

The rule-making power in New York is constitutionally vested 
in the Legislature, yet some of this power has been delegated to 
other bodies. 

The JUdicial Article states that the Legislature may delegate 
any power it possesses to regulate court practice and procedure; . 
this delegation may be made, in whole or in part, to the adminis­
trative ~oard of the judicial con~erence, to the judicial conference, 
or to the appellate division of the supreme court. N.Y. Canst. art. 
VI, §30; Although not constitutionally compelled to do so, the 
Legislature has delegated some of its rule-making power (i.e., in 
civil practice area) to the judicial conference and some to the 
administrative board. N.Y. Jud. Law §§212(5), 229(3) (~cKinney 1968) 

The Court of Appeals of New YorK has apparently conceded that 
the rule-making power is vested in the Legislature, although some 
members of the Court have strongly disagreed with such a placement 
of po~er. Cohn v. Borchard Affiliations, 250 N.E.2d 690 (1969), 
The case of Higlander v. Star Co., 98 App. Div. 101, 90 N.Y.S. 772 
(1904), 73 M.E. 1131 (1905) seems to be implicitly overruled by 
Cohn; Rip;lander held that a statute regulating court procedure was 
unconstitutional. 

Local court rules are authorized by the constitution and by 
statutes, but they must be made consistent with the general practice 
and procedure as provided by statute or general rules. N.Y. Const. 
art. VI, §30. 

A recent study nf the Ne ... r York state court system recommend-=d 
changeo in the exercise of the rule-making power. It recommended 
aboliohins the judicial conferenc~ and the administrative board and 
urged placinG the rule-makinG pOHar in the Cou:.:'t of Jlppcals. h. 
committee having representatives of both the state court system and 
the state bar was also proposed to help the Court of Appeals. And 
Ju::;tice For All: Report of the Tej~norary Comr:Jissl.on on the Uc:"YOrk 
State Court 2:;~~tem> fart I at 10, 24 and 25 (January 1973). 
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NOH'!:-: CAROLINA 

The rule-making pmler in Nor!::h Carolina j.s shared by the Supreme 
Cour!:: a.l..:! the General Assembly. The St.:.prer.:e Court has ultimate 
au thor L ty for the Appellate 01 vi s ior., ~:hile the General Assemb ly has 
ulticate responsibility for the superior court and district court 
divisions. 

Rule-making is defined by the constitution. The JUdicial 
Artic]~ iniLitally asserts that the judicial power is vested in a 
Gen~ral Court of Justice and that the General Assembly has no power 
to de~ri ve the judi cial department 0:' any. pO'"er that rightfully 
pertains to it. N.C. Const. art. IV, §l. It subsequently states: 
"The Supreme Court .shall have exclusive autJ-.ority to make rules of 
procedure and practice for the Appellate Division. The General 
Asse~tly may make rules of procedure and practice for the superior 
court and district court divisions l end the General Assembly may 
deleg~te this authority to the Supre~e Court ..... If the General 
Asser.:bly should delegate ..... the General Assembly may, nevertheless, 
alter, amend or rep~al Elny rule of procedure or practice adopted. by 
the Suprerroe Court foJ:' the Superior Court or District Court Divisions." 
N.C. Const. art. IV, §13(2). 

~tatutory law recognizes Supreffie Court power in appellate divi­
sion procedure, N.C. Gen. Stat. §7A-33 (1969 Replac.), and delegates 
legislative rule-makinG to the Court. The relevant act states: 
liThe E'.upreme Court is herety authorized to r;rescribc rules of practice 
and procedure for the superior and district courts supplementary to, 
and not inconsistent with, acts of t:-.e General Assembly." N.C. Gen. 
S tat. § 7 A·- 3 Lj (19 6 9 Rep I a c. ) . 

Case law on rule-making indicate only that Supreme Court rules 
are ~andatory, and are strictly enforced. State v. Kirby, 276 N.C. 
123, 171 S.E.2d 416 (1970) and Balint v. Grayson, 25b N.C. 490, 124 
S.E.2d 365 (1962). 

Recent legislation has gone further and recognized the power of 
the Supren;e Court to make rules outs::'de the area of procedure. One 
new act authorizes Court rules on standards of judicial conduct. N.C. 
Gen. Stat. §7A-IO.1 (1973 Advance Legislative Service, Pamphlet No-:-2). 

nORTH DAKOTA 

l'he rule-making po\'!er in North Llakota rests wi th the Supreme Court. 

The Judicial Article vests the judicial power of the state in a 
Suprece Court, among others. N.D. Co~st. art. IV, §85. It goes on 
to state: "T11e supreme court, exce[.,: as otber\,lise provided in this 
cr.-'n.:;~ Ltut:"c\:l) ~~~1~~11 (~~\";~ o.~p':ll1[lt~: .i·.:~.~~;dlt!!.;ion only, v;hic}1 ~.!1311 be 
CO-E:x:ull::;ive ;;1 ch the 0tate and silaJ.l h2ve a general superintending 
control over all inferior courts under such regulations and limitations 
as may be prescribed by law." N.D. ConsL. art. IV, §86. Yet it does 
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not appear thnt thp. rllle-ntakinE; pO"rer of the Supreme Court i~ dp.!'iv':!d 
from these constitutional provisions. The Court haG itself saId that 
article IV, section 86 is I', •.•• unlimited, save as its exercise may 
be rer;ulated and limited by statut.'2." State v. DiGt-r:ict Court) 190 
N.W. 745 (1923). Recently the Court declared that i~s superintending 
control power was only to be used in extraordinary situationo wh~n no 
other remedy was available. Ingalls v. aakken) 167 N.W.2d 516, 518 
(1969) . 

The Court's authority in the area of procedural rUle-making is 
derived from statute. One relevant act provides; "The supreme court 
of this state may make all rules of pleadin&, practice and procedure 
which it may deem necessary for the administration of justice in all 
civil and criminal actions, remedies, and proceedings in any and all 
c()urts of this state; and the method of taking, hearing, and deciding 
appeals to the court ..... in any case where an appeal from any such 
deciSion is allol':ed by law." N.D. Cent. Code §27-02-013 (1960). 
Another declares: "All statutes relating to pleadings, practice, and 
procedure in civil and criminal actions ..... shall remain in effect 
only as rules of court and shall remain in effect unless and until 
amended or otherwise altered by rules promulgated by the supreme court." 
N.D. Cent. Code §27-02-09 (1960). Other acts define the manner in 
which rules are to be promUlgated by the Court. N.D. Cent. Code 
§§27-02-10 to 27-02-15 (1960). See also N.D. Cent. Code §27-05-08.1 
(1960) and particularly §27-02-05.1 (Supp. 1973). 

Recent Court action in rule-making has specifically cited the 
aforementioned statutes as sources of power. See the Rules of Civil 
Procedure, N.D. Cent. Code §28 et se1., and Rules of Appellate Pro­
cedure, N.D. Cent. Code §29 et sea.Supp. 1973). There are, however, 
indications that the Supreme Court may one day interpret the afore­
mentioned constitutional provisions as granting it the power to 
promulgate procedural rules. The Court has already stated it promul­
gation of rules regarding admission and discipline of attorneys as 
part of its lIinherent jurisdiction. lI In re Christianson, 175 N.W.2d 
8 (1970). The Court has not yet promulgated a set of rules for 
criminal procedure. Finally, the Court has provided for adoption of 
local rules by the district courts. N.D. R. Civ. P. 84. 

OHIO 

The Supreme Court of Ohio is vested with rule-making authority, 
but the General Assembly retains the power to change or veto rules 
adopted by the Court. 

The Judicial Article declares that the judicial power of the 
state is vested in a Supreme Court, and that this Court has general 
superintending power over all state courts. Ohio Const. art. IV, 
§§l, 5A. It also states: liThe Supreme Court shall prescribe rules 
governing practice and procedure in all courts of the state ..... unless 
..... tne general assembly adopts a concurrent resolution of disapproval." 
Ohio Con8t. art. IV, §5B. Tbe latter pro~ision allows for the adop-
tion of local procedural rules by lower courts. 
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This conr-.tit~.ttiona.l veto pot·~e'~ of the Legislat.t!t'e is reiterated 
111 G t a tu to!'~' 1m:. Onf! re levant enac tiDen t dec lare s that the Surrcme 
Court can malee and publiGh procedural rules only for ltself, that 
these rulcG cannot bc inconstGt~nt wit~1 the laws of the state, and 
that the common pleas and appellace courts can make local procedural 
rules, which are subject to Supreme Court approval, consistent with 
the laws of the sLate. Ohio Rev. Code Ann. §2505.45 (Baldwin 1971). 
Other statutes confirm the ability 01' the Legislature to reject court 
rules. Ohio Rev. Code Ann. §§250l.08, 2503.36, 2937.46 (Baldwin 1971). 
Case law is in harGony. Qrecian Gardens, Inc. v. Board of LiOUO~ 
Control, 206 N.E.2d587 (Ohio Court of Appeals, Franklin County, 1964). 

It should be noted that the Legislature has stated that certain 
rules promulgated by the Suoreme Court do not have to be submitted 
for legislative review. Ohio Rev. Code Ann. §2937.46 (Baldwin 1971). 
Yet these rule~--dealing in large part with minor traffic case3--~ust 
still be consistent with the statutory lnw. 

Only a few cases can be found which discuss inherent court 
powers in thc area of judicial rule-making. Fry v. Pennsylvania R.R. 
Co:",35 N.E}d 756~ 757 (Ohio C0l!rt of Appeals, Dela\'Jare County, i9 4l), 

or ~e~er v. Ihorne, 207 N.E.2d 568, 569 (Ohio Court of Appeals Ottawa 
County, 1965). ' 

OKLAHOfl!A 

The procedural rule-making power in Oklahoma is vested in the 
Supreme Court. 

The Judicial Article declares that the staters judicial power 
is vested in a Supreme Court, among others. Okla.Const. art. VII, 
§l. It also givcs the Supreme Court general administrative authority 
over all courts. Okla.Const. art. VII, §6. Some observers have 
asserted that this latter provision grants the Supreme Court the con­
stitutional authority to promulgate procedural rules.* 

The rule-making responsbility is more clearly defined by 
statute. One enactment states that the Supreme Court has the power 
to make amendment~ to the civil procedure code which may apply to 
all courts of reccird in the state. Ckla. Stat. Ann. tit. 12, §74 
(1960). Another :states that the Supreme Court is authorIzed by 
rule order to make rules and orders which would bring about a more 
speedy and efficient administration of justice. Okla. Stat. Ann. 
ti t.. 20, § 23 (Supp. 1972-73). A third act flatly declares: fI Nothing 
herein shall impliedly limit the rule-making authority which the 
Supre~e Court inherelltly has or has by virtue of other statutory 
provisions." Okla. Stat. Ann. ti t. 20, § 24 (Supp. 1972-73). Hhile 
this latter provision does not wholly exclude the Legislature f~om 
the rule-making area, it does indicate that legislative action could 
be erased by case law or court rule. This new act is particularly 
significant when one considers a recently repealed statute which 
provided that when any rule of the Supreme Court was in conflict with 
any law of the state, the rule would have no effect. Okla. Stat. Ann. 
tit. 20, §13 (repealed J~~uary, 1969). 

It appears that the Oklahoma courts have so far refrained from 
declaring rule-making to be an inherent court duty. The Supreme 
Court has not expanded its pm~er of if superintending control ll to 
encompass rule-making. Okla. Con?t. art. VII, §ll; State 'i;~. Knight, 
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49 Okla. 202, 152P. 362, 363-4 (1915). Nor has such ~n inherent 
duty been developed in a manner analosous to the Court's assurr.ption 
of pm:er over the rq;u1a tior. of tho:: p,~±,ac ti ce of 1 ,'..\'/ . In r~ Integra­
tion of S:at,e Btl:' of O!·:l;-> horr.il , 185 0Id2.. 505, 95 P.2d 113 (1939) 
and Ford v. G0~rc of ~~x-~oll Cor:,~ct~n~s, 431 P.2d 423, 427-431 
(1967). Suprene Court r~3traint'with respect to its inherent power 
to promulgate ruies has been criticized in the past. Note, "Rule­
Naking--The Judicial Regulation of Procedure)~- 4 Okla. L. Rev. 259 
(1951). 

*Based upon a letter on file Viith the Americnn Judicature Society 
from the Supreme Court of Oklahoma. The Court also cited this 
constitutional provision when it adopted new rules for the district 
courts on July 23, 1973--along with citing title 12, section 74 and 
title 20, section 24. See Okla. B.A.J. (July, 1973). 

OREGON 

The rule-making power in Oregon is vested in the Legislature. 

The Oregon Constitution states that the judicial power of the 
state shall be vested in one Supreme Court, Ore. Const. art. VII, 
original, §l. It also says that the Legislature shaI~ not pass any 
special or local laws in the areas of justices of the peace juris­
diction and duties; the regulation of practice in Courts of Justice; 
and the changing of venue in civil and criminal cases. Ore. Const. 
art. IV, §23. Finally, it declares that, notWithstanding sectlon 23 
of article VI, laws prescribing the manner in which the jurisdiction 
of th~ courts inferior to the Supreme Court may be eX2rcised are 
valid although applicble only to certain classes of judicial subdivi­
sions or to particular judicial subdivisions. Ore. Const. art. VII, 
amended, §2b. These appear to be the only constitutlonaI provisions 
connected with rule-making. 

Statutes are somewhat more definitive with respect to the pro­
cedural rule-makers. One act recognizes the Supreme Court's general 
administrative and supervisory authority over the courts, yet expressly 
denies the high court the power to make rules of civil and criminal 
procedure. Ore. Rev. Stat. §1.002 (1971). However, other statutes 
recogniz2 the power of inaividual courts to adopt rules covering 
their own proceedings. Ore.'Rev. Stat. §§2.120 (Supreme Court); 
2.560(6) (Court of Appeals); 3.22~(I)lO) (circuit courts); 3.380 
(circuit courts); 46.280 (district courts) (l97'1)~ See also "Uniform 
Rule" 33 Ore. St. B. Bull. 9 (July 1973). 

Case law seems to accept legislative control over procedural 
!,ll.le-making. The Court has described itself as "a court of limited 
j urisdic tion, circumscribed in its por.·;ers by cons ti tu tion and s ta tute. " 
State v. Reid, 298 P.2d 990, 997 (1956). The Court hns also stated 
thatll . ... . in respect to regulating the practice in courts of justice, 
it (i.e., the LeGislative AGse~bly) must proceed by general laws, and 
not by local or special enactments, so that the uniformity of practice 
may not be impaired or des troyed. " In re r·:cCormick' s Estate, 144 P. 
425, 427 (1914). 
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It Ghould finally be ~oted that proposed legislation currently 
pending before the Legislative Assembly and the Governor could soon 
chanCe the nature of rule-making in Orogon. Senate Bill 813, 
(1973 Se~>5.) which ha::; a very good cbance of passing, 'dould amend 
section 1.002 to allow the Supreme Court to adopt rules prescribing 
tl1e forms of all mottons, notices, process and other written pleadings 
used in both ci viI a.nd crimInal proceedings in all of the s tate f s 
courts. These rules could not, however, alter or revise any statutory 
provisions on the form of written pleadings. House Bill 2905 (1973 
Sess.) would give the Supreme Court full rule-making power. Its 
chances of passages 2.re much slirruner. 

PENNSYLVf\!!IA 

The power to promulgate procedural rules for the Pennsylvania 
courts rests with the Supreme Court. 

The Judicial Article states that the Supreme Court shall exercise 
general supervisory and administrative authority over all the courts 
and justices of the peace. Pa. Canst. art. V, §IO(a). More speci­
fically, it grants to the Supreme Court the power to prescribe 
general rules governing practice, procedure and conduct in all 
Pennsylvania's courts and for the state's justices of the peace. 
Such power is said only to be limited by other constitutional sections 
and by the right of the General Assembly to determine the jurisdiction 
of the courts and justices of the peace and to enact statutes of 
limitation and repose. Pa. Const. art. V, §lO(c). 

Statutes confirm the ultimate power of the Supreme Court in 
rule-making. Prescription of rules for criminal cases is recognized 
in Pa. Stat. Ann. tit. 17, §2084 (Purdon 1962) and ror civil cases 
in Pa. Stat. Ann. tit. 17, §61 (Purdon 1962). Other statutory provi­
sions dealinG with the rule-making powers of lower courts a~ well as 
of the Supreme Court are Pa. Stat. Ann. tit. 17, §§61-65, 67 (Purdon 
1962). 

No case law could be found directly dealing with the issue of 
rule-making in Pennsylvania. The Court has, however, recognized that 
its powers are not totally unlimited. Leahev v. Farrell, 362 Pa. 52, 
54, 66 A.2d 577, 578-9 (1949). It has also accepted the legislative 
grant of rule-making power. In re Te~nleton, 399 Pa. 10, 159 A.2d 
725, 729 (1960). 

RHODE ISLAND 

The procedural rule-making power in Rhode Island currently rests 
with the Supreme Court. 

The Judicial Article states that the j lldicial pO\'ler is vested 
in on.~ .slJr.Lt"~in'2 COI.l"':'"'-t-:. ~~·jons ~~ ar"-. ~ :r.., §l. It fu:-'th8~ s t2.tes 
tr::~t tr:-..: ~)t.=.r-)':1eiT.2 c.;O:'i!'t ha=.; i'iniJ.l re\/i3()i.~Y a!lU ap!Je11Q.te jurisdictio!~ 
upon all questions of law and equity a~d other jurisdiction as may 
frO:i1 time to time ce prescrlbed by la;·;. R. I. Const. amend. 12, §1. 
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There appears to be no other constitutional provisions directly 
connected with procedural rule-making. 

The rule-making power in Rhode Island seems to be defined by 
st<ltt.:tes and granted exclusively to the Supreme Court. A recent 
statutory amendment provides that the supreme, superior, family and 
district courts all have the power to make rules regulating practice, 
procedure and business within themselves but it also declares that 
all such rules shall be subject to Supreme Court approval. Further­
more, once the rules have been approved by the Court, all conflicting 
statutory regulations are superseded. R. 1. Gen. La\'ls Ann. §8-6-2 
(Supp. 1972). . 

Before the statutory amendments to general law 8-6-2, the 
Rhode Island Supreme Court had at least hinted in a series of cases 
that it felt it had the inherent power to prescribe procedural rules. 
Lettendre v. R.I. Hosnital Trust Co., 60 A.2d 471,474 (1948); State 
v. Garnetto, 63 A.2d 777, 780 (1949); and Berberian v. Lussier, 139 A. 
2d 869, 87~ (1958). It appears. therefore, that ~xclusive Supreme 
Court rule-making pOi'ler may be derived. at some time in the future 
from the constitution rather than from the statutes (perhaps article 
X, section 1). 

SOUTH CAROLINA 

~he ultimate rule-making pOv;er in South Carolina currently rests 
with the Supreme Court, subject to legislative veto. 

The new Judicial Article defines the rule-making authority. It 
first invests the judicial power in a unified judicial system--inclu­
ding a Supreme Court. S.C. Const. art. V, §l. It then goes on to 
state: HThe Supreme Court shall make rules governing thp. administra­
tion of all the courts of the state. Subject to statutory law, the 
Supreme Court shall make rules governing the practice and procedure 
in all such courts. 1I S.C. Const. art. V, §4. The neI'Tl\rticle thus 
differs from the old constitution not only by discussing rule-making, 
but also by directly recoGnizing legislative power to override Court­
made rules. The new Article was ratified by the General Assembly on 
April 4, 1973. With the adoption of amendments to the 1895 Consti­
tution, the General Assembly provided for a co~~ittee to study the 

.manner of implementing the new Article. The committee report should 
be ready for consideration at the 1974 meet~ng of the Legislature. 

In the interim, the Court is expected to exercise the rule­
making power in the absence of a prohibitory statute. Current 
statutes grant the Supreme Court the power to make rules not incon­
sistent ,'lith the lil'.vS. S.C. Code ,t1.n!:.·§§10-16, 10-17, 15- L147 (1962). 
They also recognize the power of ~ourts other than the Supreme Court 
to participate in rule-making. S.C, Code Ann. §§10-16, 15-231 (1962). 
The General COllvention of Justices and JUdg2S· has used this power to 
2.:~1·.;t1 ... : cL:r'Cl.l:':. r;'Jl~tllt r:;.l:::J .. S:-\~ ~:0:'~' "Tt-LC Jl..l-:~l.ciD.r:l £.1 .. TI cl th~ Rule-
I'll ,. -. I' ..... ~.. .., ... , - r; -Y=7-~t' . a _ .. , 
h.:i!"_.L!1"; rOi-lc 1', Co) ~).\.;.L •• tt:\' . .;( ,J..7{J.). 

Case law seems to accept legislative veto power over judicial 
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rule-making. No cases could be found dealing with the inherent 
authority of the Supreme Court to override statutes. In one case 
the Court delcared its inherent power to order certain procedural 
rules; yet, the case involved an instance where there were no 
applicable statutes on the matter covered by the Court's order. 
Ex Parte Goodyear Tire and Rubber Co., 150 S.E.2d 525,529 (1966). 

It has been argued by some observers in South Carolina that the 
Supreme Court has, in effect, overridden certain statutes without so 
stating and re.lying solely on section lO-16. \'Ihen these rules were 
adopted, the General Assembly apparently recognized their effect on 
existing statutes yet made no real effort t6 abrogate them. Thus, 
the effective rule-making power in South Carolina may be stronger 
than ind ica ted in the statute s and in the c onsti tu tinn. See t{qte, 
23 S.C.L .. Rev., supra; hate 20, at 38~.5. This stronger rule-making 
authority may be derived from the Court's Joint use of a separation 
of powers argument and a favorable readins of the constitutional term 
"judicial power. II Id. It should be noted that the Court has taken 
this arguably unauthorized step before ratification of the new Judicial 
Article, and that article V, section 4 may alter court practice. 

SOUTH DAKO'l'A 

The rule-making power in South Dakota currently rests with the 
Supreme Court, subject to legislative change. 

The new Judicial Article, adopted by the voters in November, 
1972, clearly defines the rule-making poi-Jer. It states: "The 
Supreme Court shall have general superintending powers over all 
courts and may make rules of practice and procedure and rules 
governing the administration of all ciourts .. ~he Supreme Court by 
rule shall govern terms of courts, admission to the bar, and disci­
pline of members of the bar. These rules may be changed by the 
Legislature," S.D. Const. art. V, §12. 

Statutes enacted after the adoption of the new Judicial Article 
confirm legislative ability to change Court rules. S.D. Compiled 
Lm.,rs Ann. §§16-3-l to-7 (1967; Supp. 1973). These new statutes 
supersede acts which had given the Court the power to amend, repeal 
or otherwise alter legislation on pleadings, practice and procedure 
in civil or criminal actions. S.D. Compiled Laws Ann. §§16-3-l, 
16-3-4 (1967). 

TENNESSEE 

The rule-making power in Tennesee currently rests jointly with 
the Supreme Court and the Legislature. 

The Judicial Articl~ fails to define rule-making in Tennessee. 
It vests the judicial power in one Supreme Cou~t, among others. 
Tenn. Const. art. VI, §l. It divides the powers of the government 
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into the three departments. Tenn·. Const. art. II, §1. Yet it makes 
no explicit mention of the rule-making power. 

Statutes define rule-making and indicate there are roles for 
both the Court and the Legislature. One act asserts that the Supreme 
Court has the power to make rules of practice for the cases before it. 
Tenn. Code Ann. §16-31~1 (1955). Another grants the Court power to 
prescribe by general rules the forms of process, writs, pleadings 
and motions, and the practice and procedure in all of the courts of 
the state in all civil suits, actions and proceedings. Tenn. Code 
Ann. §16-112 (Supp. 1972) An act follovTing this latter provision 
states, however: " ... .. such rules shall not take effect until they 
have been reported to the General Assembly . ... . and until they have 
been approved by joint resolution of both houses of the General 
Assembly." Tenn. Code Ann. §16-114 (Supp. 1972). Another subse­
quent act declares that after such rules become effective, all 
conflicting laws shall have no further force. Tenn. Code Ann. §16-116 
(SupP. 1972). 

From these legislative provisions, it appears that ultimate 
responsiLility for rule-making in Tennessee rests with the Legisla­
ture. However, one could argue that section 16-114 applies only to 
section 16-112, and that "all of the courts of the statell in section 
16-112 does not include the Supreme Court which is covered by section 
16-311. ThUS, because section 16-311 does not mention legislative 
approval of rules, the Supreme Court may be said to have exclusive 
authority over the promulgation of rules for its own proceedings. 
This argument is bolstered by the old case of Wood v. Frazier, 86 
Tenn. 500, 8 S.W. 148 (1888).where the Supreme Court stated that the 
precursor to section 16-311 (which read exactly the same) precluded 
any legislative interference with rules covering Supreme Court cases. 
The argument is also strengthened by the fact that there is no 
indication that the Rules of the Supreme Court were submitted for 
legislative approval, while it is known that the new Rules of Civil 
Procedure were submitted. Tenn. R. Civ. P., R.l, Compiler's Notes. 
There is currently no set of Court-adopted rules on criminal proce­
dure; criminal actions were specifically excluded in section 16-112. 

Both statute and case law provide for the adoption of additional 
or supplementary rules of practice by other state courts. Tenn. Code 
Ann. §16-117 (Supp. 1972); Memohis State R . Co. v. Johnson, 114 Tenn. 
b32: 88 S.W. 169, 170 (1905. The Supreme Court has recently indica­
ted that such trial court power is inherent as well as statutory. 
Shettles v. State, 209 Tenn. 157, 352 S.W.2d I, 3 (1961). 

TEXAS 

The ultimate responsibility for procedural rule-making theoreti­
cally rests with the Texas Legislature. Yet the Supreme Court is the 
body which possesseb the real power. 

The Judicial Article states that the judicial oower shall be 
vested in one Supreme COlLrt, Tex. Const. art. V, §l-, ami that the 
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SupremE Court stlall have the power to make and establi~h rules of 
procedure not inconsistent with the laws of the state for the 
r;o\j'err~:-:ent of said Co~n·t and other Te:-:as courts, 'rex. COllS t. art. V, 
§25. ,:!:he' constitution thus seems to grant ultimate rule···making po\',cr 
·to the Legislat~re. 

T~e statutes affirm this legislative power. One act claims to 
invest the Supreme Court with full rule-making power in civil judicial 
proceedings. While the question of whether the Legislature could 
relinq~ish a constitutionally imposed duty is an interesting one, it 
does not seem to arise because there is, in fact, no such relinquish­
ment. The act declares that in order to yield to the Supreme Court 
full rule-making power in civil judicial proceedings, all laws 
governing the practice and procedure in civil actions are repealed. 
After the effective date of repeal, the Supreme Court is given the 
power ~o promulgate any specific rules jt deems proper for civil 
actions. However, the same act also states that the new Supreme 
Court rules will remain effective unless and until disapproved by 
the Legislature. Thus, while the Supreme Court may partially 
partici~ate in civil rule-making, ultimate authority apparently still 
rests ~ittl the Legislature. Tex. Ann. Civ. Stat. art. 1731a (Vernon 1962). 

A review of Texas case law reveals the courts have historically 
recognized ultimate legislative control over rule-making. Missouri 
K.&T. Ry. Co. of Texas v. Beasley, 106 Tex. 160, 155 S.W. 183, 187 
IT9l3); F'e\'1 v. Charter Oak Fire Inr,urance Co., 1163 S.H.2d 424,425 
(1971). -Yet the current Chief Justice has indicated that the Legis­
lature has until now acquiesced in the Court's responsibility f9r 
writing the procedural rules. There has as yet been no confrontation 
between the Legislature and the court as to the extent of. the court's 
"inherent powers.";; 

Constitutional and statutory changes may soon reflect the true 
source of the procedural rule-making power. A constitutional con­
vention is planned for 1974, and from it there may arise new consti­
tutional provisions on rule-making. 

*This inforDation is based on a letter from the Supreme Court of 
Tex~s to the American Judicature Society which is now on file in 
the Society's main office. 

UTAH 

The rule-making power in Utah currently rests with the Supreme 
Court. 

The Judicial Article states the judicial power shall be vested 
in a Supreme Cour~. Utah Const. art. VIII, §l. This is the only 
pr,:;'l1.G:".n", "'ihl~h l~;;~: 2ny rel;>t:i (,l1shi~ ·:;h~.t;~;(l·~vcr to sjJ~cific rule­
rilclkiI~6 poi'lcr:3. U.iJel' thl.:3 prov 1. !.j ion , hO;-fr:."lcr, the Supr<2me C0urt claimG 
it has inherent powers to establish procedural rules.* 
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The rule-making power in Utah is more clearly defined by 
statute. The relevant act states that the Supreme Court has the 
power to prescribe and modify rules o~ practice and procedure for 
all actions in all state courts. It specifically declares that 
the conflictinG laws on court procedure will carry no force. Utah 
Code Ann. §78-2-4 (1953). Courts of record are authorized by 
statute, however, to promulgate their own. rules but such rules must 
be consistent with law. Utah Code Ann. §78-7-6 (1953). 

State case law in no way conflicts with the aforementioned 
analysis. As an example of the Court's power, one may look to its 
adoption of uniform rules of evidence, effective as of July 1, 1971. 

*This is based on inforMation contained in a letter to the American 
Judicature Society from the Supreme Court of Utah which is now on 
file in the Society's main office. 

The rule-making power in Vermont presently rests with the 
Supreme Court; however, the General Assembly may modify or repeal 
SupreMe Court rules before the date on which they are to take effect. 

The current Judicial Article contains no explicit statement 
concerning rule-making responsibility. Yet some constitutional 
provisions, e.g., Vt. Const. ch. II, §5 on the separation of powers, 
may be raised in the context of any debate on the rule-making 
authority in Vermont. 

The rule-making power in Vermont is defined by statute and 
appears to rest with the Supreme Court. The relevant statute declares 
that the Supreme Court is empowered to prescribe and amend general 
rules on pleadings, practice and procedures in all courts of Vermont. 
While the rules must be reported to the General Assembly before they 
take effect, there seems to be no need for the Assem51y to approve 
the rules before they become effective. The statute also declares 
that all laws in conflict with Supreme Court rules shall have no 
further force or effect. Vt. Stat. Ann. tit. 12, §l (Supp. 1972). 
The statute does indicate, however, that the General Assembly may 
amend or repeal the Court-made rules before the date of their effec­
tiveness. 

Although the rule-making power is currently defined by statute, 
there are many in Vermont's legal ccrr:.:-:-.uni ty who feel the rule-making 
authority should be set cut in the state's constitution. Thus there 
is a proposed constitutional amendment dealing with rule-making 
which is presently being debated in the state. The proposal desig­
nated as article IV, section 28d, reads as follows: r"rhe Supreme 
Court shall Qake and promulgate rules governing the adminir,tration 
of all COU~~3, and shall ~ake and p~o~ulgate rules g0v~rning prac­
tice and procedure in civil and criminal cases in all courts. Any 
rule adopted by the Supreme Court may be revised by the General 

388 



k;::;cr:"tly." This rroposed amendment '::i11 be ::lcted upon by the 
~lectcrate on Town Meeting Day, in ~arch, 1974. 

VIPr:I;:IA 

The rule-making power in Virginia ultimately rests with the 
Genera.l Assembly, for COI.lrt-rnade rules are subject to legislative 
repe2.1. 

?he Judicial Article declares that the Supreme Court shall 
have the authority Lo make rules on appeals, practice and rrccedure 
to he ~scd in the courts of the stat~, but tbat such rules shall 
rot ccrlflict with the laws of the General Assemtly. Va. Canst. 
art. ~I, §S. Thus the General Asse~bly can be said to possess 
ultirn2te control over rule-making. 

7he statutes on rule-making confir~ this ultimate legislative 
ro~er. The relevant statutes, as well as the constitution, provide 
for rule-making by the Supreme Court of Appeals yet they too note 
that such rules arc to be superseded by statutory prono~ncements. 
Va. Code Ann. §8-1.1 (1957), §8-1.2 (Supp. 1972). 

Case law see~s to allow this possible legislative veto. Davis. 
v. Sexton, 177 S.E.2d 52 U, 526 (1970). At least one judge, however, 
has stated that the Court requires na statutory authorization to 
make procedural rules, as that power is inherent in the Court. Smith 
v. C 0;:- ~,o mJ e a It h, 1 7 2 S. E . 28 6, 2 8 8 ( HoI t, J. dis sen tin g ) ( 193 4 ) • 

HASHHiGTON 

The Supreme Court of Washington has ultimate responsibility for 
procedural rule-making. 

The Judicial Article states that the judicial power of the state 
shall be vested in a Supreme Court. Wash. Ccnst. art. IV, §l. It 
also states that the superior court judges shall establish uniform 
rules fcr the government of their courts. Wash. Const. art. IV, §24. 
These arc the only constitutional previsions directly related to 
rule-making. 

The ~tatutes are more explicit with respect to rule-making. One 
relevant statute declares the Supre~e Court has the general power to 
regulate and prescribe by rule the practices, pleadings and procedures 
to be used in all suits. Rev. Code Wash Ann. §2.04.l90 (1961). 
Another states that such rules of court overrule conflicting statutory 
provisions. Rev. Code l .. .'ash. /\nn. ~2.04.200 (1961). See also ~ 
Co~c Wash. Ann. ~§2.04.l~J, 2.04.210 (1961). 

State case law is not in conflict. In fact, some cases indicate 
tl1Rt tr.e ~:upc'~rr:P Court :-eco;:;ni::p.::: it: rule-ffi?.v.ir,g responsibility as 
an inherent duey. So while the legislative enactr.lents on rule-making 
arc recognized as constitutIonal and valjd legislative delegations 
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of authority, they may be unnecessary to the Supreme Court's ultimate 
control over procedural rul~s. State v. Sucerior Court, 267 P. 770, 
773 (928); \'Jhite v. rUlliDlJ, 27 P.2d 320, 322 (933); O'Connor v. 
rftat~c:-:', 458 P. 2d 154, lw,-163 (1969). 

The rule-making power in \'Jest Virginia is vested in the Supreme 
Court of Appeals. 

~he current Judicial Article states that the judicia] power 
shall be vested in a Suprene Court of Appeals. W. Va. Const. art. 
VIII, §l. This is the only provision of , the Article which relates 
in any direct way to the procedural rule-making power. 

~ule-making in West Virginia is now defined by statute and 
seems to rest ul~imately with the Supreme Court.of Appeals. While 
implicitly recognizing the Legislature's ability to enact provisions 
on pleading, praetice and procedure, the relevant statute declares 
that the rules of the Supreme Court of Appeals established for all 
courts of record override all pr!or conflicting legislative acts. 
It also provides for local court rule-making, yet such rules are 
subject to approval by the Supreme Court of Appeals. W. Va. Code 
Ann. 551-1-4 (1966). 

Case law indicates that the responsibility for rule-making may 
lie with the Court even without the specific legislative authorization. 
While the Supreme Court of Appeals has recognized that the prescrip­
tion of reasonable procedural rules by the Legislature is lawful, 
it has also suggested that ultimately the Court possesses the 
inherent power to regulate court procedure. ThUS, statutes such as 
section 51-1-4 may be unnecessary. This inherent power may be said 
to exist in article VIII, section 1 of the constitution. W. Va. 
State Bar v. Early, 109 S.E.2d 1120, 438 (1959), and Boggs 'i:settle, 
145 S.E.2d 446, 452 (1965). 

The inherent power asserted by the Court is not absolute. In 
fact, the Court has not as yet even assumed its inherent statutory 
power. While statutes allow prior acts to be overruled by subsequent 
court rules, the Court itself has often declared its own rules to be 
limited by legislation. In one case the Court declared: fTCourts of 
general jurisdiction have inherent power and authority to prescribe 
and enforce rules and regulations for the conduct of their business, 
not inconsistent with positive law, nor unreasonable, oppressive, or 
obstructive of common right. [cites omitted] Hhi1e this pO\<1er is 
recog~ized generally, it is obvious that a rule of court contra­
Vening organic or statutory law is void." Teter v. George, 103 S.E" 
275, 277 (1920). In a much later case, the foregoing declaration 
was reasserted. State v. Davis, 141 W. Va. 488, 493, 93 S.E.2d 28, 
31 (1956). In this case, the Court also specifically reserved the 
question o~ wh~ther section 51-1-4 was inde2d nece3sary to authorize 
Lr.::: .s·..:~\r8ii"!-; Cot.!!.'t!:.; adoptlo:1 of 2. ru~e r'cspecting the consolidation 
of cress-actions in tort. Id. 
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Finally, it should be noted that there is pending in the 
Let;islatu!'c a constitutional amendment rel3.ting to the judiciary 
and juclci.::tl functions. It; would in part grant full rule-fl,El,Jdn£: 
pO\'ler to t.he Supreme Court of Appr;;a15. rrho Chief Justice has informed 
us, ho~ever, tllat the proposed amendGent will probably not be passcd.* 

*This infor~ation ~~G obtained in a lettar to the American Judicature 
Society from the Supreme Court of Appeals of Virginia which is now 
on file at the Society's m3.in office. 

\'/I SCO:IS IIJ 

7he rule-making pawer in Wisconsin rests concurrently with 
the Suprene Court and the Legislature. 

The Judicial Article states that the Suprene Court shall have 
a general superintending control over all inferior courts. Wis. 
ConGt. art. VII, §3. It also states that the Legislature, at it~ 
first session after the adoption of this constitution, shall pro­
vide for the appointment of three cCITLr:1issioners who shall inquire 
for the rules of practice. Wis. Const. art. VII, §22. It should 
be noted, however, that the present constitution was first adopted 
in 1848. 

One statute speaks more directly of rule-making and places 
ultimate responsibility both 'in the Supreme Court and the Legislature. 
It states that statutes related to pleading, practice and procedure 
may be modified or suspended by Court rules yet it also states that 
the Court's defined rule-making po~er shall not abridge the Legis­
lature's right to enact to repeal statutes or rules relating to 
pleading, p~actice or procedure. Wis. Stat. Ann. §251.18 (1971). 
Thus the power'to prescrib~ rules rests concurrently with the 
Supreme Court and Legislature. 

A review of the case law fails to clarify the uncertainty as 
to whether Court rule or legislative act will ultimately prevail 
on matters of procedure. The Supre~e Court has said that the Court 
and the Legislature have equal power to improve practice and proce­
dure. Sooo v. state, 262 N.W. 696, 6g8 (1935). It has also said 
that at the time of the adoption of the Constitution, "the pOi'ler 
to regulate procedure was considered to be essentially a judicial 
pc\':er or ::l.t lEJ.st not a strictly legislative power." Nosing v. 
Hagen, 148 N.W.2d 93) 97 (1967). 

Procedural rules in Wisconsin are thus a combination of 
legislative enactments and Supreme Court policy. Existing legis­
lation In this area may be altered by the Court or by the Legisla­
ture and existinE Court adopted rules may be amended by the Court 
or by the Legislature. Gourt procedure is thus dictated by the latest 
Cou~t or legislative pronoucenent. 

One reay ~C0 n potentjal for confrontations between the Court 
and ttl": L"'~~i~3:':::'.:llre OV-"r procedural rl'le-f!lE:.~:ing, bu.t the Couct:s 
C!li~::j'" .j14~.:540 .. ~c:~ 1)~)'S ~.rd·]. ":at.( (1 tr.2.L S'L~:::: n. cl:1sh !~::t::; t10t yet CCCll!l!l!._:I~!, 

and each hody i~ consulted before the other adopts new procedural 
rules. On rna ttet's purely prucedurel, the present Legislo.ture usually 
defers to the Ccurt.* 

*This inform~tion is based on a letter to the American Jucticature 
Society from Che'Supreme Court of. Wisconsin which is now on file 
i~ the nociety'~ main office. 
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The Supreme Court of Wyoming possesses the final procedural 
rule-making pO\,/er. 'The current Chief Justice has- said that, "In 
case of challenge, our inherent authority would prevail in all 
procedural matters not involving substantive rights of litigants."* 

The Judicial Article states that the judicial power shall be 
vested in a Supreme Court. Wyo. Const. art. V, §l. It also states 
that the Supreme Court has the power to issue orders necessary and 
proper to th~ complete exercise of its appellate and revisory 
jurisdiction. Wyo. Const. art. V, §3. These appear to be the only 
constitutional provisions which relate to the question of procedural 
rule-making. 

Statutory law speaks more directly to the question of rule­
making authority and declares that the ultimate responsibility for 
most, if not all, of the rUle-making lies with the Supreme Court. 
One relevant statute states that the Court can adopt rules for all 
courts on pleading, practice and procedure with no limitation on 
such power. Wyo. Stat. Ann. §5-l8 (1957). However, another statute, 
speaking of the Supreme Court's ability to make rules for its own 
proceedings, indicates that the Court's rule-making power is 
partially limited for it says Court rules are not to conflict with 
the constitution or laws of the state. Wyo. Stat. Ann. §5-17 (1957). 

Case law on rule-making, however, affirms the Court's inherent 
powers to establish rules of procedure. One case states that the 
exercise by the Supreme Court of the power to prescribe rules of 
procedure is probably inherent in the Court. In recognizing the 
legislative delegation of thjs inherent power in section 5-18, the 
Court says "it is impossible to follow the precise method mentioned 
in the legislative act." StC'.7;e v. Hull, 199 P.2d 832, 838 (948). 
A second case asserts: "It is \-/ell recognized generally and parti­
cularly in this jurisdiction that the courts have inherent rights 
to prescribe rules, being limited only by their reasonableness and 
conformity to constitutional and legislative enactments (cites 
omitted)." State v. District Court, 339 ?,2d 583,584 (1965). A 
third case holds: "Courts have the inherent pm-Ter to control the 
course of litigation and to adopt suitable rules therefor. (cites 
orritted). This means, of course, it is not within the power of 
the Legislature to prescribe how courts shall perform their func­
tions." Holm v. State, 404 P.2d 740, 7L!3 (1965). 

*This information was obtained in a letter to the American Judicature 
Society from the Supreme Court of Wyoming which is now on file in 
the Society's main office. 

DISTRICT OF COLUMBIA 

The rule-making power in the ~i5trict of ColuQbia rests with 
th.; DintricL of' Colunhia Court of !\PP2als, the Superior Court and 
the United StateG Conbress. 
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The District of Columbia Code vests the judicial power in 
several federal courts, in the District of Columbia Court of Appeals 
and jn the Superior Court of the District of Columbia. D.C. Code 
Ann. §ll-lOl (SUrD, v 1972). It goes on to state: liThe Di::;'cri.::t of 
Col'.H1bia Court or" Appeals shaJ.l conduct its business according to 
the Fedeval Rules of Appellate ~l'ocedure unless the court prescribes 
or adopts l:;odifications of those Rules." D.C. Code Ann. §11-743 
(Supp. V 1972). With respect to the Superior Court proceedings, it 
states: "The Superior Court shall conduct- its business according to 
the Federal Rules of Civil Procedure and the Federal Rules of Criminal 
Procedure (except as otherwise provided in title 23) unless it pre­
scribes or adopts rules which modify th9se Rules. Rules which modify 
the Federal Rules shall be sub~itted for the approval of the District 
of Columbia Court of Appeals, and they shall not take effect until 
approved by that court. The Superior Court may adopt and enforce 
other rules as it may deem necessary without the approval of the 
District of Columbia Court of Appeals if such rules do not modify 
the Federal Rules ..... 1f D.C. Code Ann. §11-946 (Supp. V 1972). A 
final act declares that the Superior Court may make rules for the 
conduct of business in its Tax Division. D.C. Code Ann. §11-1203 
(Supp: If 1972). 

These code provisions illustrate the four possible sources of 
rules for the District of Columbia's Court of Appeals and Superior 
Court; these sources are the Federal Rules, the Court of Appeals 
itself, the Superior Court itself, and the United States Congress 
(in title 23 on criminal procedure). Each of the sources has 
exclusive authority over some area of procedural rules used by the 
two courts of the District of Columbia. 

PUERTO RICO 

The rule-making power in Puerto Rico is exercised by the 
Supreme Court, subject to legislative disapproval. 

The Judicial Article of Puerto Rico begins by vesting the 
judicial power in the Supreme Court, among others. P.R. Const. art. 
V, §l. It goes on to state: "The Supreme Court shall adopt for 
the courts rules of evidence and of civil and criminal procedure ..... 
The rules thus adopted shall be submitted to the Legislative Assem­
bly . ... . which shall have the power to amend, repeal or supplement 
any of said rules by a specific law to that effect." P.R. Const. 
art. V, §6. 

Statutes affirm the ultimate leGislative power. P.R. Laws 
Ann. tit. LI, §2 (1965); tit. 34, §2006 (1971). Case la\'! seems to 
acquiesce in ultimte legislative control. Gonzalez v. Sunerior Court, 
75 P.R. 550 (1953). 

':";t:::.L~li..c<i ~l,.:;~\ p.r()'i~_de fU!1 .J.~~~.~3 to C£tt..'? ~~1..iprl~~:l::C C-:>u.rt in 
exercising its rule-making authority. A Judicial Council is created, 
and it consists of judges, legislators and at least one representa­
tIve ftom the bar association. Its duties include studying and 
report ins to the Governor and L~gislature on the advisability of 
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establishing new methods of court practice and procedure. P.R. 
La"ls Ann. tit. 4, §§30'7 to' 311 (1965). Legif;lation also provides 
for judicial conferences to be ordered by the Supreme Court to assist 
the court in establishing r:1easu.;'cs "'jhich will help to improve the 
jud~cial system. P.R. La·.rs Ann. tit. 4, §306 (1965). Such a 
conference has been eraered by the court. P.R. Laws Ann. tit. 4, 
ft.pp_ V, ch. I (1965). 

VIRGIN ISLANDS 

The procedural rule-making po~er in the Virgin Islands rests 
with the,District Court of the Virgin Islands, yet the court-made 
rules covering its own proceedings are limited by U.S. Supreme 
Court rule and by laws of the Virgin Islands. 

The Constitution vest,s the j:'dicial power in a court of 
record, designated the District Court of the Virgin Islands, among 
others. V.I. Rev. Organic Act of 1954, §21. It goes on to state: 
"The rules governi-ng the Pl'2ctice and procedure of the inferior 
courts ..... and the procedure for appeals to the district court shall 
be as may hereafter be established by the district court." V.I. Rev. 
Organic Act of 1954, §23. Finally, it asserts: It The rules of 
practice and procedure heretofore or hereafter promulgated and 
made effective by the Supreme Court of the United States ..... in 
civil cases ..... in admiralty cases, and ..... in bankruptcy cases, 
shall apply to the District Cou!"'t of' the Virgin Islands and to 
appeals therefrom." '1.1. Rev. Organic Act of 1954, §25. 

Statutory. la',." affirms the District Court: s pm·Jer. One act 
states: "The practice and procedure in the municipal court shall 
be as prescribed by rule3 adopted by the district court. 1I V.I. 
Code Ami. tit. 4, §77 (1967). Incidentally, this same act E;rants 
the muncipal court the po~er to "prescribe rules for the conduct 
of its business consistent with law and with rules prescribed by 
the district court." However, the statutes appear to clarify the 
Di5trict Court's inability to fully establish rules for its own 
proceedings. The relevant act decl::.res: liThe district court may 
fro~ time to time prescribe rules, consistent with law and with 
the rules adopted by the Supreme Court, for the conduct of its 
business ..... " V. I. Code Ann. tit. 4, §34 (1967). General proV'i­
sio~s precedIng statutory laws on criminal and civil procedure assert 
that such laws are applicable to proceedings in the District Court, 
and they make no mention of any court pm·ier to override acts on 
procedure. V.I. Cede Ann. tit. 5, §§l, 3501 (1967). The limited 
abilicy of the District Court of the Virgin Islands to adopt rules 
for its own proceedings is alsb recognized in the Tules of the U.S. 
Supre~e Court. V.I. Code Ann. tit. 5, App. I, R.83 (1967) and tit. 
5, App. II, R.57 (Gupp. 1973). 

Th~-re is l:tttl£ C3.St; 12';: on ru2.:::-r7\aklng i':1 the 1.'lriT,Lt1 I~J.fl;·'1d:;, 

'ii:-2 ":3.rr:i.n I~;L~:-:.j3 Di::';'Ci.':'.::t C.:J:..:rt [-.2.:; held 'Chat wcc:tion 20 Ol~ the 
OrganIc Act did not make ·it a district court of the Unjted States, 
and therefore, that provisIons of the United States Judicial Code 
not mentioned in sect:'on 25 were not applicable to its proceedings. 
Call~ood v. Callwood, 127 F. Supp. 179 (D.V.I. 1954). 
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Sp=Supplement 
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G=Governor 

*l:Statutory la'tl provides for an advisory board to the Supreme Court to assist in rule-makinG. ~:.~~~ 
Rev. SL~t. i\nn. §12-110 (1956). 

*2:Conn8c~icut also has provided for meetings of the chief court administrator and the sto.te·ls chl~j" 
j us tic es, Conn. Oen. Stat. Ann. § 51-6 (Supp 1973), and for meetings of any or all j udf~es an:l \.,118 

court ajrninistrator called by the high court chief justice or by the court administrator, Cord:. 
Gen. Scat. A:m. §51-6A (Supp 1973). 

*3:DeIQware also has conferences of will registers and justices of the peace. Del Sup Ct Rules, R 36, 
¥.·4:Statutory lavl provides for a board of family court judgeG. HavIai1 Rev. Stat. ~5'(l-5 (l~)b1JT~ 
* 5: IllinoIs allOl'/s Judicial Advisory Councils for every cOLlnty I'rith over 5000 people. Ill. /\1'111. ~"::;'I:(.. 

ch. 34, §5651 (Smith-Hurd 1960). 
*6:Statute provides for an advisory committee to the judicial councj.l. Ky. Rev. StQt. Ann. §4 /j'f.153 (73) 
*7: Stn.tuto.:'y la\'i provides f'~r' year-":'end- m~~tings of probate judges. ~1.\ch. Comn. [,ct\·/:) ilr.!.!l. ~701. 53 (19(3). 
*8: Statu'tes also provide for an advisory committee to the Supreme Court to aid in preporlncpro'.:C'(llJ.r:'1.l 

rules, [Unn. Stat. Ann. §480.052 (1971); and for annual conferences of juvenile court judc;c::::, ~~].0..:.. 
~:itat. ~ll1n. §260.l03 (1971). . 

'~9 :'1'l1e Cotlrt ha.s also provided for an annual conference of judb:;es. N.J. R. of.' Cf':..!:I Apr .. ) Ii. ~: 3~-?. 
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*J.3:The Ut:lh Judicial Council deals only in criminal justice, itlhile the Conference iJ only oj" ..l: .. l':·. ,jU.JI .... 
*lLl:i\ Jud.Lcial Conference is also provided for courts not of record. 'La:. Code Ann. §l6.J.-218 ... ·.l..Gl1 (j, 
r'l5:Statut:)r~r lal'/ 2.1101'15 for an advisory committee to the Surrcme Court. li.'1.o_~~t' .. 'J.t .• _'illO. ~5-:~1 ';:'·I(;.~). 
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