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LABOR UNION INSURANCE ACTIVITIES OF JOSEPH
HAUSER AND HIS ASSOCIATES

3 e

NoveMBER 26 (legislative day, NoveEmser 15), 1979.—Ordered to be printed

“
i

Mr. Nunw, from the Committee on Governmental Affairs,
submitted the following

REPORT
together with
ADDITIONAL AND SEPARATE VIEWS

I. Summary, FiNDINGS, AND CONCLUSIONS

A. GENERAL

Few things are more important to the well-being and financial secu-
rity of the millions of labor union members and their families through-
out the Nation than the proper administration of their employee
welfare as well as pension plans. Employee welfare benefit plans fi-
nance the health care, disability benefits, life insurance, and other
benefit programs needed to help union members and their dependents
cope with many of the difficulties of life. They are funded by or on
behalf of union members from earnings set aside and placed 1in trust
to be safeguarded and administered for the sole benefit of plan partic-
ipants and their beneficiaries.*

1The Department of Labor advised that, as of 1976, there were over 1.2 million employee
benefit plans covering 45 million participants. Of these plans, about 4,000 had 89 million
of -the participants and the remainder of the plans had fewer than 100 participants each.
The General Accounting Office reported in October 1978 that there were about 500.000
private pension plans having about 57 million participants and having about $280 billion
in agsets. The GAOQ figures are exclusive of emnloyee welfare benefit nlans. In this regard,
the Department of Labor has advised that meaningful data on the assets of welfare
plans Is not available because most plans commit most of their funds o the purchase of
term life and other insurance produects having no cash asset values.

1)
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This report is the result of a detailed and lengthy inquiry by the
Permanent Subcommittee on Investigations into the sale ot life, health,
accident, and other insurance programs to 20 jointly-managed labor
union health and welfare plans throughout the country during the
period 1973-76. The investigation officially began in September 1976
and led to 11 days of hearings in October and November 1977. The
Subcommittee has continued to monitor various criminal and civil
actions which stemmed either in whole or in part from the informa-
tion adduced during the investigation.

The insurance contracts which were the subject of the investigation
were solicited and obtained by insurance companies either controlled
by or associated with Joseph Hauser who has since been convicted of
felony v.olations in connection with these activities. Hauser had pre-
viously been convicted of criminal violation in the promotion of health
plans to union employee plans.

The Subcommittee’s investigation shows that of some $39 million in
union insurance premiums obtained by the Hauser companies, $11
million was diverted to other firms in the form of questionable com-
missions and commission advances, worthless and questionable invest-
ments, conversions to cash, and the payment of personal expenses and
legal fees. As a result, the Hauser companies were forced into receiver-
ship or bankruptey resulting in losses of millions of dollars to a
number of union trust funds and their members.

Hauser’s most significant victim was the Teamsters Central States,
Southeast and Southwest Ar as Health and Welfare Fund (“Team-
sters Fund”). The Teamsters Fund suffered a loss of some $7 million
which it now is endeavoring to recover through legal action. Major
losses totalling over $1 million also were incurred by several Florida
Laborers’ Union health and welfare funds.

In addition, thousands of individual policy holders suffered signifi-
cant financial losses and great personal hardship when their insurance
companies failed in the wake of Hauser’s scheme., For example, ap-
proximately 20,000 policy holders of Hauser’s Farmers National Life
Insurance Company had their insurance cancelled and lost the cash
surrender values of their policies or unpaid claims. Also, about two-
thirds of Farmers policy holders were either uninsnrable or of such an
age or employment level that they had great difficulty obtaining in-
surance coverage except at very high prices.

The sale of these insurance plans to the various wiion trust funds
occurred when Hauser was under investigation by the California At-
torney General in connection with a scheme to promote the sale of
prepaid health insurance plans to union and other groups. Barly in
1974, while the California Attorney General’s investigation was under-
way, Hauser’s key California association, a firm known as National
Prepaid Health Plans, declared bankruptey, leaving more than $2 mil-
lion in debts and unpaid union and other medical claims.

Despite his troubles in California and a subsequent criminal inves-
tigation by Federal authorities,? Hauser was able to acquire and main-

7 As o result of his activities'in California, Hauser was convicted in March 1977 of
four counts o an eight-count, March 1975 indictment charging violations of 18 U.S.C.
§ 1954 (Offer, Acceptance and Solicitation to Influence Operations of an Employee Benefit
Plan). The offenses involved bribes or attempts to bribe union officials to do business with
Hauser's now defunct California. firm, National Prepaid Health Plans, Hauser was sen-
tenced to two and one-half years in prison, & $46,000 fine, and four years probation, On
Mar, 21, 1979 the Court of Appeals for the Ninth Circuit afirmed his conviction. Hauser
is seeking Supreme Court review of Lis conviction. :
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tain control of Farmers National Life Insurance Company, a small,
financially-troubled insurance company in Florida, and Family Pro-
vider Life Insurance Company, the dormant Arizona-based subsidiary
of Farmers National. Soon after acquiring the Florida company,
Hauser concealed his ownership and control of it. Primarily through
those companies, Hauser carried out an even broader insurance sales
scheme targeted principally at union health and welfare trust funds—
first in Florida, then Indiana, Massachusetts, and Arizona. The scheme
culminated on April 30, 1976, with a $23 million group life insurance
contract with the Teamsters Fund. The Hauser operation collapsed
shortly after the Teamsters award. .

When the Hauser group had exhausted the labor union business
available to it in States where its own insurance companies were li-
censed to do business, it entered into a type of reinsurance agreement
known in the industry as a “fronting” arrangement with Old Security
Life Insurance Company of Kansas City, Missouri. Old Security was
licensed to do business in States where Hauser’s smaller, relatively
obscure companies were not. Under this fronting agreement, the
Hauser group would sell insurance to labor union trust funds using
Old Security’s policies but reinsuring all or most of the risks into one
of the Haussr-controlled companies. Most of the premiums would be
passed on to the Hauser companies. Old Security received a percentage
of the premiums as its profit, but did not maintain reserves or perform
any other significant functions in connection with servicing of the
policies. Although Old Security acted merely as a “front” for the
Hauser group, it also went into receivership after the collapse of
Hauser’s schemes since it was liable as primary obligor on the policies
sold to the funds. :

Prior to Hauser’s acquisition of Farmers National and the fronting
arrangement with Old Security, neither Old Security, Farmers Na-
tional, nor Family Provider had significant insurance business with
labor union employee funds. Much of Hauser’s success was attributable
to Hauser’s gaining entree to the funds by cultivating fund trustees
and labor union leaders, or persons influential with those officials,
including an insurance consultant to trustees, attorneys to funds, and
relatives of union leaders. In many instances, Hauser offered financial
inducements to these influential persons, including gratuities to some
trustees, finders’ fees to certain attorneys, commissions and other
payments to relatives of union officials, and assistance to an insurance
consultant in obtaining new union fund clients. The Hauser group
typically submitted the lowest bid, in some instances with the assist-
ance of 1nside information.

Once the insurance contracts had been awarded to the Hauser com-
panies, Hauser and his associates converted large amounts of the
premiums to their own use before the claims built up. As the claims
mounted against the premiums which had been diverted to other uses,
a portion of the premiums from newly acquired labor union.business
was used to pay the outstanding claims against old business. As a re-
sult, new business had to be generated constantly to bring in new pre-
mium dollars to pay claims against the earlier contracts. In this re-
spect, the Hauser operation resembled a “Ponzi Scheme,” or never-
ending chain,
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A Federal grand jury in Phoenix, Arizona returned a multicount
indictment in June, 1978 against Hauser and three of his associates,
including Bernard Rubin, a Florida union official and fund trustee
who had been previously convicted of embezzling union and employee
plan funds. The indictment charged the defendants with conspiracy
to conduct a racketeer-influenced and corrupt organization in connec-
tion with activities in Florida, Massachusetts, Arizona and the Team-
ster Fund in Illinois (18 U.S.C. §§1962(d), 1962(c), and 1963). The
indictment also charged Hauser and certain of his associates with
interstate transportation and the receipt and disposal of large sums
of money received from Laborers and Teamsters trust funds, knowing
them to have been stolen and unlawfully converted (18 U.S.C. §§ 2314
and 2815). The indictment (Appendix C) is based, in large part, on
matters explored during the Subcommittee’s public hearings. On Feb-
ruary 5, 1979, Hauszer pleaded guilty to three counts of the indictment.
Rubin pleaded guilty to a single count on December 4, 1978. Sentencing
of Hauser and Rubin Las been deferred pending the outcome of the
trial on the remaining defendant, George Ralph Herrera.?

The activities of Hauser and his associates have also resulted in a
number of civil suits, including an action filed on August 2, 1976 by
the Teamsters Fund trustees; + an action filed on September 24, 1976
by the Securities and Exchange Commission in connection with
Hauser’s use of misappropriated Teamster Fund insurance premiums
to take over National American Life Insurance Company;® and an-
other by the Secretary of Labor on February 16, 1979 in connection
with Hauser’s Florida operations.®

In each major phase of their operation—Florida, Indiana, Massa-
chusetts, Arizona, and the Teamsters Central States Fund—Hauser
and his associates acquired business from labor union trust funds in
substantial part through the influence of persons close to the unions
involved., The following detajled findings demonstrate how this
method was used in each case.

3 Hauser, Rubin and Herrera appeared at the Subcommittee’s bearing in response to sub-
penwd, Citing their privilege under the Fifth Amendment to the Constifution, they declined
to answer any questions concerning their activities on the ground that their answers may
tend to incriminate them.

4+ Central States, Southeast and Southwest Areag Health and Welfare Fund ¢t al. V.
0ld Security Life Insurance Oompany, et al., C.A. No. 76-C-2904, U.S. District Court for
the Northern District of Illinois. A related action filed on May 1, 1978, by two beneficiaries
of the Teamsters Fund names the present and former Fund trustees, among others
as defendants and charges them with breach of fiduclary duty and fraud. Carpenier. and
Adcock v. Fitzsimmons, et al., C.A. No. 78-C-1672. U.8, Distriet Court for the Northern
District of Illinois. In Augnst 1979, the Fund trustees submitted a proposed partial
monetary settlement of $2.9 million for court approval., The settlement was opposed by the
plaintiff Fund beneficiaries because it does not provide enforceable procedures to protect fu-
ture operations of the Fund, (Appendixes D-1 and D-2.) Subsequently, the plaintiff Fund
beneficiaries and trustees reached agreement which was preliminarily approved by the
Court in October, 1979. The agreement included the $2.9 million payment and protection
procedures to be negotiated, with any differences to be: resolved by the Court.

5 Securities and Exchange Commission v. National Pacific Jorp., et al.,, C.A. No. 761784,
U.8. Distriet Court for the District of Columbia. The SEC obtained counsent orders svhich
among other things, enjoined Hauser, his associates and companies from violating the
securities laws; barred Hauser from association with a public company for 10 yearsa; and
appointed a receiver for National Ameriean Life. Alzo, the SEC aund the receiver obtained
the return of a substantial amount of the funds Hanser misappropriated and a judgment
against Hauser and certain of his associates in the amount of $3.9 mtllion.

o Marshall v. Trica io, et al, C.A. No. 79-914, U.S. District Court for the Southern
District of Florida. This action is still in the pre-trial stage. See Appendix E for a letter
to the Snbheommittee from the Secretary of Labor discussing this suit and other enforcement
actions in thre Hauser case.
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B, FLORIDA

In October, 1973, Hauser acquired a controlling interest in Farmers
National Life Insurance Company, a small and financially troubled
Florida firm, along with its dormant subsidiary, Family Provider Life
Insurance Company of Phoenix, Arizona. He managed to do so despite
information received by the Florida State Department of Insurance
questioning his “integrity, competency, and experience” and a rec-
ommendation by two Department officials that his application to ac-
quire controlling interest be denied. :

To represent him in the acquisition of Farmers National, Hauser
hired the law firm of Ciravalo and Feldman of Miami. The then
Florida State Insurance Commissioner, Thomas. D. O’Malley, who
approved Hauser’s acquisition of Farmers National, had been a part-
ner in this firm before he took office.” The application for acquisition
was approved by O’Malley, despite the recommendation of two insur-
ance department officials to the contrary. .

Shortly after his acquisition of Farmers National, Hauser took steps
to conceal his control of the firm by creating a holding company and
placing his shares of stock in the names of two other men—his brother-
in-law, Harold Bernstein, and the man he had hired as president of
Farmers National, Brian Xavanagh.

Once he had gained control of Farmers National and concealed his
interest in the firm, Hauser set about acquiring insurance business from
certain labor union trust funds in Florida, especially the Laborers and
other construction unions. To gain access to these unions, Hauser paid
$2,500 a month to Seymour A. Gopman, the attorney for many of the
unions involved.® In return, Gopman introduced him to important
union officials. Through Gopman, Hauser established a “very special
relationship” with Bernard G. Rubin, the president of the Southeast
Florida Laborers’ unions in the Miami area and a trustee of a number
of the employee benefit plans to which Hauser eventually sold insur-
ance contracts. Rubin became a familiar figure in the office of Farmers
National and involved himself in the day-to-day affairs of the com-
pany. At the time Hauser was soliciting business from the Laborers’
funds, a Hauser-controlled company leased an expensive sports car
for Rubin’s use and provided employment for Rubin’s son, Another
Hauser company purchased an expensive pleasure boat for use by Sal
Tricario, another Laborers’ officer and a trustee of a union employee
fund which placed its insurance program with Hauser’s company.®

70n Dec. 18, 1975, O'Malley was indicted by a Florida Federal Grand Jury for mail
fraud and other criminal violations. On Jan. 18§, 1979, he was convicted of, among other
things, charges that he deprived the people of Florida the right to his impartial services
because he was receiving payments from law partners for the sale of his partnership in-
terest and that the source of such payments were fees obtained by his former law partners
for representing clients before O’Malley, Hauser was not ¢harged in these proceedings.

80n Apr. 7, 1978, Gopman pleaded gullty to four counts of an October 1977 indictment
charging him with filing a false tax return, embezzlement of employee benefit plan funds,
and receiving kickbacks from Sage Corporation in connection with certain loans by an
employee benefit plan to Sage Corporation and its affiliates. These matters were not the
focus of the Subcommittee’s investigation: however, the Subcommittee did examine certain
mortgage transactions between Sage Corporation and the Hauser group.

°The complaint in Marshall v. Tricario alleges, among other things, that Tricario
breached his. fiduciary duty to Laborers Local 767 Health and Welfare Trust Fund by
accepting use of a boat from the Hauser group in exchange for his support of the Fund's
purchase of life insurance from Hauser’s company (Appendix E-1). Tricario appeared
at the Subcommittee’s hearings in response to a subpoens, but.declined to answer any
questions concerning his activities citing his Fifth Amendment privilege. :
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The Subcommitiee finds that the acceptance of gratuities from
Hauser by Rubin and T'ricario was incompatible with their positions
a8 employee benefit plan fiduciaries. T'he Subcommitiee also finds Gop-
man’s acceptance of compensation from Hauser for providing access
to his client employee benefit plans constitutes o serious conflict of
interest. The record also indicates that Rubin, Tricario, and Gopman,
were instrumental in the Hauser group’s success in selling insurance
to the funds with which they were associated.

In July 1975, during the time that Hauser was soliciting insurance
business from the Laborers’ Union funds, Rubin was indicted in an
action before the U.S. District Court for the Southern District of
Florida for embezzling approximately $400,000 from unions and union
trust funds. Immediately after the indictment, the Justice Depart-
ment petitioned the Court, pursuant to. 18 U.S.C. § 1963,%° to place
all of the unions and trust funds of which Rubin had control under
a trusteeship in order to protect their remaining assets. The Depart-
ment of Labor was requested by the Justice Department to act as
trustee. The Labor Department initially agreed to do so, but later
withdrew its agreement and said it would oppose the motion on the
grounds that there was no statutory authority or precedent for such
action, and that it would take too much manpower. Marty Steinberg,'*
the Miami Strike Force prosecuting attorney, explained to the Labor
Department that he was not asking for a full trusteeship but for a
monitor who would oversee the disbursements of union and welfare
funds, However, the Labor Department did not cooperate, and the
court subsequently denied the motion.

On Octobar 22, 1975, Rubin was convicted and sentenced to 5
years in prison and fined $50,000. Following his conviction, the Dis-
trict Court issued an order requiring Rubin to forfeit all union and
employee. benefit plan positions. The sentence and forfeiture were
stayed pending appeal by the Court of Appeals for the Fifth Circuit.

so, following the conviction, the Department of Justice made an-
other unsuccessful motion seeking the appointment of an independent
monitor to review dispositions of union and employee fund assets.
Since the Department of Labor had again declined to perform this
function, the Department of Justice was not in a position to implement
such an appointment even if the Court had granted the motion. The
motion papers submitted by the Department of Justice also pointed
out that the Laborers’ International Union had failed ‘o take action
to protect the union or employee funds.

Rubin was not removed from his positions with unions and union
employee funds until an October 1977 bond revocation proceeding at
which the Department of Justice submitted evidence that Rubin had
embezzled an additional $2 million from those unions and trust funds
atter his conviction.*? It was only after the revelation of these further

018 {.8.C, § 1963 is the forfeltyre provision applicable to persong found guilty of a
pattern of racketeering activity under 18 U.8.C. § 1962, Subsection (b) of section 1963
provides that, In any actlon brought by the United States under this section, the district
courts of the United States shall have jurisdiction to enter restraining ordc:s. prohibi-
tlons, or tnke such other actlons as they deem proper.

Winrty Steinberg is now Chief Counsgel to the Subcommittee, He was appointed to
that position in July 1979,

B Rubin agreed to divest himself of these positions in lieu of withdrawal of bond
pending appeal. The Court of Appesls for the Fifth Circuit afirmed Rubin's conviction
in Scp%emher 1077 (559 F.2d 976), On Mar, 15, 1975, after. o remand by the Supreme
Court, the Court of Appeals aflirmed again, while reversing on two counts out of 108
(591 F.2d 283). On July 5, 1975, Rubin filed a petition for Supreme Court review, which
is still pending. Rubin remained free on ball during these further appeal proceedings,

T it i
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embezzlements that the Laborers’ International Union imposed a trust-
eeship over the unions in which Rubin held positions and initiated
investigations of those unions and union employee trust funds.

The Department of Labor has advised the Subcommittee that it does
not believe that it was authorized under the Labor-Management Re-
porting and Disclosure Act (LMRDA.) to assume a trusteeship of the
unions whose funds Rubin embezzled in violation of Title V of that
Act. The Department said it had no civil enforcement authority under
Title V and that the ban on union office holding by Rubin under
Section 504 of the Act does not apply until the exhaustion of all
appeals.

P’f‘)he Department of Labor said it had no authority prior to Janu-
ary 1, 1975, to assume a trusteeship or monitorship for Rubin’s mis-
conduct involving employee benefit plan assets. The Department said
its anthority to seek civil remedies under ERISA for the protection
of such employee plans (LMRDA. covers only labor union organiza-
tions) pertains only to fiduciary misconduct occurring after January 1,
1975,

While the Department does not have specific civil authority under
Title V of the LMRDA, its explanation ignores the fact that the
trusteeship was sought by the Department of Justice under 18 U.S.C.
§ 1963. The order of the court directing a trusteeship would have given
the Department its authority. '

In any event, since some of the misconduct of Rubin occurred after
January 1, 1975, the Department could have invoked its civil authority
under XRISA to protect the employee benefit plans, but it did not
do so.

T he Subcommittee finds that the Labor Department and the Labor-
ers’ International Union failed to act in a timely fashion to protect
union and trust fund assets from further looting by Bernard Rubin
after he had been convicted for embezalement of approwimately $400,-
000 from these same funds. The Court of Appeals decision to grant a
stay of the District Court’s order requiring Rubin to forfeit his union
and welfare plan positions, following kis conviction, appears to have
been within the discretion of the Court. However, the granting of the
stay created a substantial risk that the union and plan’s assets would
not be adequately protected from repetition of the kind of conduct for
which Rubin was convicted and indeed which occurred: to a much
greater extent after his conwiction. ' '

The lucrative nature of the labor union trust fund business is illus-
trated by the rapid increase in premiums received by ¥armers Na-
tional. In 1978, the year prior to.Flauser’s take-over. the total premi-
ums received by the company amounted to about $1 million. Under
Hauser’s aegis, premiums increased to more than $4.5 million in 1974—
primarily because of the new business generated from labor unions
and employee welfare plans in Florida, most of them affiliated with
the Lahorers’ and other building trades unions.

One reason that these premiums increased so rapidly was that the
union trust funds purchased individual whole life insurance policies,
which included an investment or cash value feature. These policies cost
more than group term life insurance policies, which provide the same
amount of insurance, but do not carry the investment feature. In addi-
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tion to the higher cost tothe union members, about 6,000 of the 13,000
Farmers National whole life policies issued to the members during 1974
lapsed in 1975 due to the high turnover in the construction industry—
resulting in the loss of cash values to the members. In other words,
nearly half the members’ higher premiums were wasted. The higher
premiums for whole life, as opposed to lower premiums for group term
life, cost the Florida Laborers’ Union trust funds an estimated $1 mil-
lion extra in premiums costs per year.'

Florida law requires that insurance companies keep enough reserves
to meet claims demands. Farmers National violated that law, enabling
Hauser and his associates to divert and convert to their own use a large
portion of the union premiums moneys. They arranged for the pay-
ment of high commissions and commission advances to insurance agen-
cies which were owned or controlled by Hauser. In 1974 and 1975, two
of Hauser’s agencies were paid almost $2.5 million in commissions and
commission advances by Farmers National. The Florida Department
of Insurance was unable to obtain documentation justifying the pay-
ments. These payments had no relationship to any premium income
generated by the two agencies. The creation of insurance agencies and
the payment of commissions and commission advances was to be a
prominent feature in Hauser’s modus operandi when he expanded his
scheme outside Florida,

In addition to these payments, Hauser and his associates withdrew
more than $775,000 in cash and paid out almost $200,000 of insurance
company funds for apparently personal expenses. In 1974 and 1975
these expenditures came almost exclusively out of the premiums paid
by the Florida labor union trust funds to Farmers National. As noted
above, the Florida funds have sustained losses in excess of $1 million on
insurance contracts sold by Hauser’s company.

Hauser’s operation in Florida was typical of the labor union insur-
ance fraud schemes that have been encountered by the Department of
Justice. In a July 1978 article ** in the Journal of Pension Planning
and Compliance, then Attorney in Charge of the Buffalo, New York
Strike Force of the Department of Justice, Marty Steinberg, noted
that these schemes generally involved : (1) Contracts by the insurance
fraud artist with an “initiator,” who is usually willing, in exchange
for gratuities or a kickback, to provide assistance in securing approval
of the insurance program by the board of trustees; (2) the sale of high
cost whole life policies; (8) exorbitant commissions; (4) shell com-
panies which transfer premium payments in a maze of financial trans-
actions which hide substantial sums of money; (5) lack of any method
to guarantee the availability of funds to beneficiaries; and (6) bank-
ruptey and final dissolution within a short period of time.

.

C. INDIANA

In 1975, Hauser and his associates expanded their labor union insur-
ance business beyond Florida and inte the more unionized Northeast-

13 8ee pp, 57, 68 of this report which refer to simiiar type abuses uncovered by the Sub-
committee in the investigation of Louls C, Ostrer. The Secretary of Labor has filed a
civil oction against Ostrer and others with respect to some of the matters corvered by
the Bubcommittee's Ostrer inguiry. See discussion of this civil action In the Secretary's
letter to the Subcommittee which is in appendix B.

Pl““I”'roposuls to Assist in Hnding the Abuse of Fmployee Welfare and Penslon Benefit
ans.
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ern and Midwestern States. They did so in order to increase their cash
flow to offset the money which they had taken out of Farmers National
and to meet claims obligations on the Florida business.

In October 1975, Old Security Life Insurance Company, a front for
Hauser and Farmers National, was awarded a large group insurance
contract by the Indiana State District Council of Laborers and Hod
Carriers Welfare Fund. Farmers National was licensed to do business
only in Alabama, Florida, Georgia, South Carolina, Tennessee and
Arizona. Old Security was licensed in every State except New York.
Farmers National carried on the business using Old Security merely
as a facade. The policies were entirely reinsured by Farmers National.
Then Farmers National failed and was unable to meet the claims on
outstanding insurance. Old Security was unable to satisfy its primary
obligation on policies ceded to Farmers National since it had received
only 2 percent of the premiums. Consequently, Old Security eventually
was driven into receivership (see pp. 31, 32 of this report for discus-
sion of Reinsurance).

As they had done in Florida, Hauser and his associates again relied
on inside contracts to obtain business in Indiana. Since their target
was an affiliate of the Laborers’ International Union, they cultivated
Paul Fosco, grandson of the Laborers’ International Union president,
Peter Fosco, and son of current president, Angelo Fosco. Barly in
1975, Farmers National established Paul Fosco in the insurance busi-
ness as the P. F. Insurance Agency in Chicago and agreed to cover
Fosco’s salary and the agency’s expenses during 1975. As an added
inducement, Hauser alzo agreed to pay Paul Fosco’s agency an over-
ride on all insurance sold by Farmers National anywhere in the coun-
try. Hauser paid about $260,000 to P. F. Insurance Agency, including
$50,000 in 1974 before Fosco was licensed to sell insurance. Fosco par-
ticipated in only one insurance contract sale—the one to the Indiana
Fund., The payments to Fosco had no correlation to the amount of
insurance business generated by the agency.*®

Paul Fosco used his Laborers’ Union connection, including his life-
long friendship with Charles Morris, secretary-treasurer and trustee
of the Indiana State Council of Laborers’ and Hod Carriers Welfare
Fund, to help bring about the rebidding of that Fund’s insurance
program. The new bids were solicited by Morris without the trustees’
approval. Through the influence of Paul Fosco and Morris. Hauser’s
associates prepared the bid specifications and designated the com-
panies that were invited to bid, including Old Security. The specifica~
tions requested bids on group permanent life, as well as the existing
cost-plus program. The evidence shows that the specifications were
tailored to Old Security’s existing group permanent plan. In fact, only
O1d Security submitted a bid on the group permanent plan.

The Subcommittee finds that Morris’ unilateral action in cousing
the rebidding of the Fund’s insurance program and permitting in-

terested parties to prepare bid specifications fell short of the standards

which an employee benefit plan should empect of its trustees. ,
During Hauser’s efforts to secure the Indiana Laborer’s Fund busi-
ness, he and his associates developed a questionable relationship with

15 Panl Fosco appeared to testify at the Suhcommittee's hearing in response to a subpoena.
Citing his Fifth Amendment privilege, Fosco declined to answer any questions.

51-777 0 - 79 - 2
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the Tolley International Corporation, which at the time was scxving
as insurance consultant to the Laborers’ Fund. At the outset, the deci-
sion to rebid the Indiana insurance program and the actual solicitation
of bids were undertaken without the advice of Tolley International.
When the resulting bids, including Old Security’s proposal for group
permanent life coverage, were submitted to Tolley International for
analysis, Tolley International noted in a June 11, 1975 letter to the
trustees that Old Security’s proposal entailed an annual premium far
in excess of the premium being paid under the Fund’s existing cost
plus, term life policies, and it cautioned the trustees against approving
such & costly program. That advice was rendered before Tolley Interna-
tional’'s Executive Vice President, Len Teeuws, visited Farmers Na-
tional’s headquarters in Miami and held discussions with the Hauser
group. After that visit by Teeuws, Tolley International reversed its
position and recommended that favorable consideration be given to
Old Security’s high cost group permanent life insurance proposal. On
the basis of Tolley International’s advice, the Fund’s trustees initially
approved the Old Security permanent life proposal. After the Fund’s
legal counsel raised a question about the fact that only Old Security
bid on the group permanent proposal, Tolley International was asked
to prepare an analysis of the competitiveness of the bid. Tolley Interna-
tional subsequently submitted a report, dated September 17, 1975, to
the Fund stating 1ts opinion that the Old Security group permanent
proposal was competitive. The evidence indicates that Tolley’s analysis
was based substantially upon an analysis prepared by Hauser asso-
ciate, John Boden. After the Fund’s legal counsel continued to raise
objections, the Fund trustees voted to rescind the group permanent
award and to award the cost plus proposal to Old Security which was
the Jow bidder. ;

Internal documents obtained under subpena from Tolley Interna-
tional’s files strongly indicate that Tolley International’s reversal was
linked to its expectation that Hauser, as well as Paul Fosco and others
influential with the Laborers’ International Union, would be helpful
in obtaining for Tolley International other consulting contracts with
Laborers’ Union health and welfare plans, including the Health and
Welfare Furid of the Massachusetts Laborers’ District Council.

Tolley International was aware of a reinsurance arrangement be-
tween Old Security and Farmers National as reflected in Tolley’s July
23 bid analysis which noted that “Old Security would cede a portion
of the premium and underwriting responsibilities to Farmers who
would handle all administrative responsibilities bhetween the com-
panies and the Fund.” (Italic added.) o

Tolley International’s July 23 report of its bid analysis also stated
its opinion that Old Security and Farmers National “were financially
large enough to handle the underwriting” of the Fund’s insurance
program. Attached to the analysis was financial data showing the com-
bined or consolidated assets of Old Security’s holding company ($418
million) and the assets of Farmers National ($5 million). At a later
meeting of the trustees, Len Teeuws of Tolley advised the trustees
that “he would feel secure with Old Security as the insurance carrier.”

The Tolley International report concerning the reinsurance arrange-
ment and the financial condition’ of Old Security and Farmers Na-

et A B
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tional was materially incomplete and misleading. In fact, Old Security
was merely fronting for Farmers National to which Old Security
ceded 100 percent of the coverage and gave control over substantially
all of the premiums to Farmers. Tolley’s reference to “a portion” of
the premium and underwriting being ceded to Farmers National did
not 1nform the trustees of the signiticant risks in the contract since

the Fund would be relying in substantial part upon Farmers National:

financial standing. In this regard, the data contained in Tolley Inter-
national’s bid analysis showed that the Fund’s annual premium was
approximately equal to Farmers National’s assets. Moreover. the inclu-
sion in Tolley’s July 23 report of consolidated financial information
for Old Security’s holding company created a misleading implication
that the full financial strength of the holding company stood behind
the Old Security commitment.’® There is no evidence of any such
guarantee. Also in contrast to its July 23 report, Tolley International’s
June 11 report showed only Old Security’s assets which were $23 mil-
lion, as compared with the holding company’s consolidated assets of
$418 million, Thus the annual premium would constitute about 20 per-
cent of Old Security’s assets.*”

Len Teeuws of L'olley International testified that he did not know
the terms of the reinsurance agreement and had not made any inquiry
concerning them and that it was not the normal industry practice
to do so because Old Security remained liable for all risks. The fail-
ure to adduce these clearly relevant details has the same impact as a
knowing failure to disclose them; namely, that the Fund is deprived
of information important to its assessment of the bid. Also, the sub-
sequent demise of Old Security and Farmers gives little reason for
employee benefit plans or insurance consultants to take comfort in
industry practices which are incompatible with the protection of such
plans and their beneficiaries.

As to Tolley International’'s use of Old Security’s consolidated
financial statements, the Subcommittee did not explore whether Tolley
intended to mislead the Fund. Whatever Tolley International’s inten-
tions, the impact was misleading.

The Subcommittee finds that the foregoing conduct by Tolley In-
ternational fell well short of the standards of independence and care
an employee benefit plan should expect of s insurance consultant,

As compensation for its consulting services to the Fund, Tolley
International received a commission from Old Security consisting
of a percentage of premiums. It appears that the receipt of this
compensation was disclosed to and approved by the Fund trustees.
However, the Subcommittee finds that such a compensation arrange-
ment oreates an trreconcilable conflict of interest, Since the compen-
sation is based on a percentage of premiums, it does not necessarily
bear any direct relationship to the true value of the consultant’s serv-

10In the case of the Arizona Laborers Henlth and Welfare Fund, the Fund specifically
asked Old Security If its parent would apgree to hold the Fund harmiess if Old Security
failed in ity commitment to the Fund and was advised by Old Security that it was pre-
cluded by Iaw from making any such agreement. Tolley International was not the consultant
to the Arizona Fund, but presumahly the same Information was availahle to it had it asked,

17 TThe risk involved in an inmsurance company committing such a sizable portion of its
resources to a single contract is reflected in the declinations of some major insurance com-
panies-—with assets ranging from ahout $250 million to $15 hilllon—to bid on the Team-
sters Fund’s contract involving o $28 million annual premium, The declinatlon letters clted
the exposure to risk {nvolved,
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ices and-creates an incentive to recomumend either more insurance or
higher premium cost insurance than may be appropriate. As a result,
Tolley International stood to gain a higher consulting fee if the Fund
had approved its recommendation for higher premium group perma-
ent insurance. . . ‘

Based upon the testimony of Len Teeuws and other information
in the record, it appears to be & common practice for employee benefit
plan insurance consultants to receive their compensation from insur-
ance companies. Also, the Department of Labor appears to have
exempted this practice from the prohibited transactions provisions
of ERISA.

The Subcommittee finds that this practice and, the exemption im-
pair the independence of insurance consultants to employee benefit

plams.
D. MASSACHUSETTS

During the same period in 1975 that Hauser and his associates
were acquiring the insurance business of the Indiana Laborers’ Fund,
they used similar tactics to obtain an insurance contract with the
Massachusetts Laborers’ Health and Welfare Fund. As had occurred
in Indiana, the Tolley International Corporation came on the scene
as a consultant to the Massachusetts Laborers’ Distriet Council and
the Fund and promoted Hauser’s interests.

Tn Massachusetts, the Hauser group first sought out Joseph Vac-
caro, who was in the construction business and who knew many im-
portant officials of the Laborers Union because of his position on the
Labor Management Committee that negotiated contracts on behalf
of management with the Laborers Union. As he had done with Paul
Fosco, Hauser set up Vaccaro in his own insurance agency. Hauser
promised him a salary of $75,000 a year plus expenses, as well as the
use of a leased Cadillac automobile. While Vaccaro was instrumental
in bringing Hauser’s proposals to the attention of the Fund trustees,
the payment of his salary and expenses had no relation to the amount
of new insurance business his agency generated. The award by the
Massachusetts Fund to Qld Security was the only insurance business
in which Vaccaro was involved. The records of his agency did not
identify payment of $127,000 he received from Hauser asbeing related
to specific insurance business.

In promoting Hauser’s sale of insurance to the fund, Vaccaro ob-
tained the approval of Arthur . Coia, regional vice president of the
Laborers’ International for the New England area, to contact Joseph
Merloni, president of the Massachusetts Laborers’ District Council.
Merloni and his wife were then treated by Hauser to an all-expense-
paid trip to Florida, where they visited the headquarters of Farmers
National, After this trip, Merloni actively sponsored the adoption
by the Fund trustees of Old Security’s group permanent life insurance
plan being promoted by Hauser and his associates. Both Vaccaro and
Merloni were instrumental in getting the Fund trustees to place the
Tund’s insurance out for rebidding and to include expensive group
permanent life in the specifications.

On May 9, 1975, bids were solicited from a number of major in-
surance companies recommended by the Fund’s insurance consultant,
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the Martin Segal Company. At Merloni’s request, Old Security and
three other firms were added to the list.

The bids were opened on June 6, 1975. At a trustees meeting held
July 10, 1975, the Segal Company presented a report showing that
the group permanent life insurance plan of Old Security would cause
a deficit to the Fund for the next year and also pointing out there
were unanswered questions concerning the Old Security bid. In spite
of this, a vote was taken to award the contract to Old Security for
group permanent. Five trustees (four union and one employer) voted
to approve it, and three employer trustees voted against. However,
the award was defeated because it did not receive the required six
votes from the eight trustees. :

The next trustees meeting was held August 7, 1975. In the mean-
time, the Segal Company wrote Old Security and raised a number
of questions including one as to whether the total coverage would in
any way be reinsured. Old Security’s answer failed to disclose that
100 percent of the coverage would be reinsured with Farmers National
under a fronting agreement.

At the August 7, 1975, meeting, the union trustees received a tele-
gram from Peter Fosco, General President of the Laborers’ Inter-
national Union, stating that “we do not believe that it is appropriate
and consistent with fiduciary duties for a fund” to buy group per-
manent or other similar types of ordinary life insurance “because of
their high cost, low value ratio and other serious drawbacks.” The
Martin Segal Company also presented a report critical of the Old
Security group permanent proposal which noted, among other things,
the “excessive cost” of the alleged cash value benefit of permanent
life policies and that Segal was not aware of any large multi-employer
welfare fund that uses such policies. Although he was not a trustee,
Merloni recommended to the trustees that the Tolley International
Corporation be brought in as an outside consultant. The trustees ap-
proved this recommendation.

At the next trustees meeting on September 21, 1975, Len Teeuws of
Tolly International, as he had done in Indiana, presented a report to
the Massachusetts trustees which was favorable to the Old Security
group permanent life proposal. Tolley’s report cited as one of the
advantages of the permanent life proposal that cash values would be
generated for beneficiaries. However, no consideration was given in
the report (nor do the minutes of the trustees meeting reflect any
consideration in Teeuws’ oral presentation) to the potential adverse
impact of employee turnover on administrative costs and the attain-
ment of cash values. Also, the report did not disclose the existence of
the reinsurance arrangement between ‘Old Security and Farmers of
which Teeuws knew or should have known.

Once again, a motion was made to accept the Old Security group
permanent life proposal, The four union trustees again voted unan-
imously in favor of accepting it, but the motion failed when two man-
agement trustees voted against it and one abstained. Six votes of the
elght trustees were required to approve it.

Had it not been for the opposition of the Segal Company, the tele-
gram from then General President Peter Fosco and the requirement
for approval of six out of the eight trustees, the expensive group
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permanent life insurance plan of Old Security probably would have
been approved for the Fund.

Len Teeuws said the Tolley International bid analysis submitted
to the Massachusetts Fund actually was prepared for the Massachu-
setts Laborers District Couneil. He said he did not receive compensa-
tion from either the District Council or the Massachusetts Fund. Tolley
International was induced to provide an analysis on the basis of an
expectation that Arthur E. Coia, Panl Fosco and the latter’s father,
Angelo Fosco, would use their influence in the Laborers’ International
Union to replace the Segal Company as consultant with Tolley Inter-
national. The expectation was based on discussions Len Teeuws had
with Mike Capurso, a Hauser associate, and Arthur E. Coia, Paul
Fosco and Merloni. On August 14, 1975, Teeuws wrote to his superior,
Russell Tolley, that “a great deal of potential profit to our corporation
hinges on what occurs in Boston.” Tolley International also knew that
Coia and Merloni supported the Old Security permanent life proposal.
Teeuws permitted Hauser’s associates to participate in the drafting
of its analysis of the permanent life proposals which were very favor-
able to the Old Security bid. Indeed, John Boden, a Hauser employee,
testified that he prepared the analysis. Teeuws also discussed the report
prior to presenting it to the trustees with Coia, his son Arthur A. Coia,
Merloni, and Hauser’s associates, Boden and Roger Carney. Also, Tol-
ley International had a commission arrangement with Old Security
with respect to its consulting services to the Indiana Laborers’ Fund.

The trustees considered the Tolley International analysis to repre-
sent the firm’s impartial analysis. Had the trustees known all the facts
concerning Tolley International’s relationships with Old Security and
Hauser and its understanding that Laborers International Officials
would support replacing the Segal Company with Tolley Interna-
tional, they would have had strong reason to question whether Tolley
International was acting as an advocate rather than an independent
consultant.

On October 30, 1975, the trustees voted unanimously to accept Old
Security’s low bid for the more conventional and less costly group
term life insurance and other health and accident coverages. Prior to
the award, the Segal Company consultant pointed out that the differ-
ence in retention between Qld Security and the existing carrier was
“minimal.” Also, co-counsel to the Fund pointed out that the choice

to be made was a “policy decision for the trustees,” based on all the’

factors presented by the consultants. One of the factors cited was
that Old Security’s total health and welfare business the previous
year was less than the annual premium of the Fund. This appears to
have been a suggestion to the trustees that they consider the risk to
the Fund of dealing with Old Security which had limited experience
in writing health and welfare business. Of course, the Fund would
actually incur greater risk because of Old Security’s fronting arrange-
ment with Farmers National in this regard. The trustees and the Segal
Company consultant seemed unaware of the existence of Old Secu-
rity’s reinsurance arrangement with Farmers National prior to mak-
ing the award. . :

From about the fall of 1975 to the summer of 1976, the Hauser
group engaged in a number of transactions which further demonstrate
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his modus operandi of cultivating persons who could assist him in
gaining entree to Laborers Union employee trust funds. In the fall of
1975, Hauser asked the younger Mr. Coia if he could recommend some-
one with insurance expertise whom Hauser could hire. Arthur A.
Coia recommended Vincent Vallero, who was hired by Hauser after
a January 1976 meeting of Hauser, Vallero and Coia in Coia’s oflice.
In early 1976, Hauser stated he told Coia and his law partner, Albert
Lepore, that he wanted to set up an insurance agency in Providence.
Lepore served as counsel to the Rhode Island Laborers’ Heavy Con-
struction Fund which later awarded an insurance contract to Old
Security. Northwest Insurance Agency, Inc., was formed by Lepore
in March, 1976. There is no evidence of direct stock ownership interest
by Arthur A. Coia in Northeast, although there is evidence of his
involvement in the business, including his receipt of a $50,000 check
in July 1976 from a Hauser insurance company which was endorsed
by Arthur A. Coia over to Lepore for Northeast-related expenses. A
total of $110,000 was received from Hauser companies by Northeast
Insurance Agency between April and July of 1976. The records of
Northeast Insurance contained no written agreement as to commis-
sions or other payments nor any documentation which identified any
of the payments to Northeast as commuissions or fees on any specific
insurance contracts, '

E. ARIZONA

In soliciting labor union insurance business in Arizona, Hauser
and his associates once again relied on contacts with persons of in-
fluence—in this case, two men who served as trustees on two union
health and welfare funds. Carrying on these contacts was a close
Hauser associate, George R. Herrera, who had performed a variety
of tasks for Hauser over the years, including 2 stint as his bodyguard.
Although not a licensed insurance agent, Herrera operated a Hauser-
related mmsurance agency which received large commission advances
that had no relation to any insurance business produced by Herrera
or the agency.

The two trustees who promoted Hauser’s interests in Arizona
were William Soltero of Phoenix and Fred Brown of Tuscon. Both
had known Hauser and Herrera for four years, and Soltero had
had a variety of business relationships with Herrera. Soltero was
business manager and secretary-treasurer of Local 383 of the Con-
struction, Production, Maintenance and Laborers’ Industrial Union
as well as a trustee of the local’s health and welfare fund. Both Sol-

tero and Brown were trustees of the health and welfare trust fund
of the much larger Local 395 of the Arizona Laborers, Teamsters and
Cement Masons Union. The two men played prominent roles in award-
ing the insurance contracts of the two funds to Old Security, which
again was acting as a front for Hauser’s insurance companies.

Late in 1975, the trustees of the Local 395 fund decided to rebid
their insurance business after their carrier of long standing announced
a premium increase. Their insurance consultant, the Martin Segal
Company, sent invitations to 23 firms, which did not include Old Secu-
rity, Farmers National or Family Provider. The latter was Farmers

National’s dormant Arizona subsidiary, which Hauser and his asso-
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ciates planned to activate in order to win this new business and to
retain the 2 percent of the premium that Old Security would otherwise
receive under their fronting arrangements. :

After the bid deadline had passed and at Herrera’s request, Soltero '

and Brown asked Segal to send bid specifications to five other com-
panies, including Old Secutity and Farmers Naticnal. Both firms
responded with bids. In addition, Family Provider submitted an
unsolicited bid. The Hauser group actually prepared all three of
these bids. Of all bids received, Old Security was the lowest on pre-
mium and Family Provider was lowest on retention.

At a trustees meeting on December 23, 1975, two management trust-
ees raised objections to the three late bids on grounds that they were
untimely, that the companies’ assets were insufficient to sustain the
risks, and that the proposals would not cover pre-existing hospitaliza-
tions. Soltero and Brown encouraged the gathering of more infor-
mation that would clarify the companies’ financial status and their
bids. Nevertheless, the trustees, including Soltero and Brown, voted
to award the contract to the Union Labor Life Insurance Company,
which had the lowest bid received before the bid deadline.,

Learning of this decision, Hauser objected personally to Soltero
and Browr, and on December 29, 1975, the two men notified the attor-
ney for the trustees that Old Security’s assets were more than had
been reported by the Segal Company and that Old Security’s bid had

_been misinterpreted. Herrera also visited the attorney and placed a
call during-that meeting to John Boden who was asked to clarify Old
Security’s bid. Boden was not an official of Old Security; rather, he
was employed by Hauser’s companies: As a result of these efforts,
the trustees decided to resolicit bids from those initially replying and
from Old Security, thereby specifically excluding Farmers National
und Family Provider from consideration. : :

-On February 2, 1976, the trustees awarded the insurance contract
to Old Security, which was the lowest bidder. Ironically, this award
to Old Security actually resulted in what the trustees had attempted
to avoid; that is, not to give their business to the two Hauser firms.
Because of the fronting arrangement with Old Security, Hauser and
his associates obtained the business anyway.

Shortly thereafter, the Local 383 Health and Welfare Fund awarded
its insurance program to Old Security after rejecting lower unsolicited
bids from Farmers National and Family Provider. Again, through the
fronting arrangement, Farmers National and Family Provider ob-
tained the business despite the trustees’ intent to do business with a
more substantial carrier.

F, TEA]SISTERS CENTRAY, STATES FUND

The Hauser group’s most ambitious project was the life insurance
program of the huge Chicago-based Teamsters Fund. The Fund’s
life insurance policy is one of the largest single group term policy
of its kind in the country, providing $2.6 billion in force insurance
for 180,000 Teamster members, with annual premiums of more than
$23 million. .

Despite competition from some of the giants of the insurance in-
dustry, including the Prudential Life Insurance Company of Amer-
lca, the Plan’s trustees awarded the contract on April 80, 1976, to Old
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Security, which was acting as a front for Hauser’s dormant Family
Provider Life Insurance Company. Within two weeks, Hauser’s as-
sociates converted more than $1 million of Teamsters Fund premiums
to their own use. Shortly thereafter, the Hauser operation collapsed,
resulting in a loss of approximately $7 million to the Teamster Plan.

As in two previous cases, Tolley International played an important
role in the award, this time as insurance consultant to the Teamsters
Fund. The Hauser group also obtained the assistance of persons who

were in a position to influence the leadership of the Teamsters Union

and the Fund. The most important of these persons was former
Attorney General Richard Kleindienst,® who knew and had direct
access to Frank Fitzsimmons, the General President of the Teamsters
International Union and a Fund trustee.

The Subcommittee finds that the award of the $93 million Teamsters
Fund insurance contract to Old Security was the result of several
contributing factors:

(a) the questionable and undisclosed relationship between Tolley
International and the Hauser group,

(b) a failure on the part of Tolley International and Fund trustees
and other Fund officials to assure that the contract was awarded
strictly on the basis of sealed, timely bids and in strict conformity with
the bid specifications and procedures;

(c) a failure on the part of the Fund’s trustees to heed the recom-
mendation by the Fund's Ewxecutive Director that thé coniract be
awarded to the Prudential Life Insurance Company;

(d) Hauser's agreement with Allen Dorfman to permit Dorfman’s
Amalgamated Insurance Agency to process claims wnder the Old Secu-

rity contract and the willigness of the Fund trustees to accept Amal-
gamated as the claims processor; and

(e) efforts exerted by Kleindienst on beha
return for a substantial fee.

1. Conduct of Tolley International

The first knowledge that Hauser and his associates had concerning
the details about the Teamsters Fund to solicit new bids on its insur-
ance contract came from Len Teeuws of Tolley International during
a meeting in Miami in December 1975. Tolley International had been
serving as the Fund insurance consultant since about 1972. By the
time of the December 1975 meeting, Tolley International already was
involved with Hauser’s group in promoting insurance contracts with
the Laborers Union in Indiana and Massachusetts. Teeuws told
Hauser’s associates that he would be preparing the bidding specifica-
tions for the Teamsters Fund, and that if the Hauser group could sub-
mit a competitive bid, it would have a good chance of winning the
award. Hauser associate John Boden testified that Teeuws also told
them that a retention ™ rate of 3 percent would be competitive.?® In
his testimony before the Subcommittee, Teeuws could not recall the

If of the Hauser group in

18 Kleindlenst resigned as Attorney General on May 24..1973. In May 1974, Kleindienst
pleaded guilty to a charge that he violated 2 U.S.C. § 192 by having refused to testify fully
gﬁd]#guxgltfly to certain questions put to him in his Senate confirmation hearing about
e affair,

10 The reténtion rate is the portion of the premium which the insurance carrier keeps
for state and federal taxes. contingency reserves. acquisition costs, commissions (if any)
and profit. The remainder of the premium helongs to the policvholder which the carrier
uses_to pay benefits and to set up reserves for incurred, but unreported claims.

20 Boden testified before the Subcommittee under & grant of immunity conferred by
or«(iiex;i 85 5the U.S. District Court for the District of Columbia pursuant to 18 U.S.C. §§ 6002
an
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particulars of what was discussed at this Miami meeting, but that, in
any event, it would not have been uncommon for him to have discussed
competitive retention rates with prospective bidders. He also stated
that he would not consider it improper if he had advised Hauser’s
associates of what retention would be competitive.

The weight of the evidence supperts Boden’s testimony that Teeuws
told Hauser’s associates that the 3 percent retention rate would be
competitive. Boden testified this information was very helpful to the
Hauser group in formulating its bid which provided for a 8 percent
retention. The commuaication of this information in an informal man-
ner, as opposed to the formal written invitation to bid, creates (1) a
substantial risk that it will not be made equally available to all pro-
spective bidders and (2) obvious opportunities for fraud and abuse.
Teeuws’ testimony displays a lack of sensitivity to this risk. Other
than Teeuws’ general and unsupported assertions that he discussed re-
tention rate “at all times” with insurance companies, there is no evi-
dence indicating that Tolley International made equal disclosure of the
“competitive rate” to other bidding insurance companies.

Tolley International prepared a list of bidders which included
Hauser’s fronting company, Old Security, among some of the larger
and best known insurance carriers in the nation.

The bid specifications provided that the successful bidder would be
required to process the claims under the contract. This provision was
included because the Fund’s Executive Director, Daniel Shannon,
wanted to remove the claims processing function from Amalgamated
insurance Agency, which was controlled by Allen M. Dorfman, Shan-
non cited a number of factors for his position, including difficulties the
Fund had encountered obtaining informéation from Amalgamated;
subservience of the Fund to Amalgamated, which he believed exercised
too much control over the claims program; Amalgamated’s unauthor-
ized use of the list of Fund participants in soliciting purchases of
add-on insurance ; and Dorfman’s 1972 conviction of an offense relating
to a Teamsters Pension Fund transaction.

The specifications did not ask bidders to disclose whether they
intended to reinsure any portion of the business with another company.

The bids were solicited on January 14, 1976, with bids to be post-
marked not later than midnight February 13, 1976. The bids were not
kept sealed or opened at a conventional “bid opening” after the bidding
deadline. Instead they were copied on receipt at the Fund’s offices
apparently without retaining or noting postmarkings, and then for-
warded on to Tolley International for analysis. After the bidding
deadline, Old Security submitted an amended proposal offering to
reduce its bid by an unspecified amount if the claims processing func-
tion was handled by the Fund instead of by Old Security, as required
in the bidding spec:fications. There is no evidence that any other bidder
was informed of this amendment or afforded an opportunity to match
this change in Old Security’s bid. This amendment figured prominently
in Tolley International’s analysis of the bids and the ultimate award
of ths business to Old Security. :

Tolley International’s analysis of the bids, submitted to the trustees
on March 1, 1976, made no clear recommendation as to which bidder
should be awarded the contract. However, it did identify alternatives
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available to the trustees, depending on the length of time the Fund
was to remain insured by the successful bidder. If the trustees intended
to remain insured for less than a 3-year period, Tolley recommended
that “consideration should be given to the low retention charges,”
pointing out that Old Security had the lowest net retention. Tolley
further recommended that, if the trustees intended to remain insured
for a period longer than 2 years, “consideration should be given to the
Prudential * * * proposal which results in credits to the Fund from

interest on reserves.” Tolley pointed out Qld Security’s offer to nego-

tiate an unspecified reduction in its bid if the Fund were to process
its own claims, but it did not bring to the trustees attention that the
specifications required bidders to handle processing or whether all
bidders were given an opportunity to make the same offer that Old
Security did.

The recommendation contained in Tolley International’s analysis of
bids, stated that Prudential would not credit the Fund with interest
on reserves until the third year. Old Security did not offer to credit

- the interest on reserves. However; testimony by Franklin Dana, an

actuary from the United States General Accounting Office (GAO),
pointed out that Prudential offered to credit interest in the first and
second years as well and that this was evident in certain tables in-
cluded in Tolley’s own analysis. If taken into account, these interest
credits would have reduced Prudential’s retention by $17,830, making
its net retention lower than that of Old Security in the first year as
well as in subsequent years. The GA.O actuary also pointed out that, in
contrast to Tolley’s treatment of the Prudential’s offer to credit in-
terest, its analysis of the late Travelers bid (which was rejected
because it was late) took into account interest credits that the insurer
offered to pay.

Teeuws did not provide a satisfactory explanation as to why he only
pointed out to the trustees the interest credit benefits offered by Pru-
dential in the third and remaining years when it was clear from the
data included in his analysis that such credits were also offered in the
first and second years and, if taken into account would have made
the net retention cost to the Fund of the Prudential bid lower than Old
Security’s bid.

In accepting and giving emphasis in its analysis to Old Security’s
variance from the bidding specification, Tolley International paved
the way for another late amendment to its bid—2 days before the
award. This amendment specified the amount by which Old Security
would reduce its bid if relieved of claims processing, thereby per-
mitting the continued performance of such services by Allen Dorf-
man’s Amalgamated Insurance Agency.

The analysis of bids by Tolley International contained no dis-
closure of any reinsurance arrangements on the part of any of the
bidders. Based on its previous dealings with Old Security and the
Hauser group in Indiana and Massachusetts, Tolley International at
least should have known that Old Security was merely fronting for
Family Provider Life Insurance Company, a reinsurance carrier not
qualified to bid directly or to reinsure the bulk of the risk on the
Teamsters Fund contract.
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Tolley International later provided the Fund financial information
concerning Old Security which showed the consolidated assets of
“0ld Security Holding Company” as exceeding $450 million, The
assets of Old Security itself, however, were a little more than the
$23 million annual premium provided in the Teamsters Fund con-
tract.”* Tolley’s own bid analysis report contained letters from some
insurance companies, with assets exceeding Old Security by many
hundreds of millions of dollars, in which they notified the Fund that
they would not bid on the contract because it would expose them to too
great arisk. .

While Tolley International provided this misleading financial in-
formation and vouched for Old Security at the April 30, 1976 trustees
meeting, its analysis did not address the relative financial strength,
reputation and ability to perform of the bidding corpanies. In this
regard, Len Teeuws of Tolley International was aware that Old Secu-
rity was primarily involved in the writing of credit life insurance,
but did not bring this fact to the attention of the trustees.

As previously noted, Tolley International had an understanding
that the Hauser group would assist Tolley in replacing the Segal
Company as consultant to the labor union funds with which Hauser
had influential contacts. Tolley International did not bring this im-
portant information bearing on its independence to the attention of
the Fund’s trustees. Tolley International’s relationship with the
Hauser group constituted a conflict of interest which should have been
disclosed to the Fund.

In a letter to the trustees dated April 5, 1976, Fund Executive
Director Daniel Shannon recommended that the contract be awarded
to Prudential because “it appears to combine a low retention with a
superior reputation and the financial stability to handle our account.” 22
The meeting agenda attached to the letter said Tolley International
recommended the Prudential bid as “the most attractive bid.” A later
meeting agenda dated April 28 reported the same Tolley recommenda-
tions. Teeuws testified that he had not made this recommendation.
However, Richard Heeren, Shannon’s assistant, testified that Teeuws
had made such a recommendation.

2. Kleindienst’s contacts with Frank Fitssimmons

Word of Shannon’s preference, which appears to have been con-
veyed to the Hauser group by Teeuws of Tolley International, led to
an effort by Hauser to bring outside influence to bear on Frank K, Fitz-
simmons, & Fund trustee and general president of the Teamsters In-
ternational Union, in order to obtain his support for the Old Security
bhid.? In carrying out this effort, Hauser first. contacted two Washing-
ton, D.C. public relations executives, I. Irving Davidson and Thomas

2t Ag noted above (pp. 10, 11), similar misleading consolidated financial information was
)rci’%l;ied %s xti written bid anaiysis submitted by Tolley International to the Indiana
aborers Fund.

22 Prudential had assets at the time of about $40 billlon, which was more than 1,600
times greater than 01d Security’s assets.

23 Hauser attempted to influence Fitzsimmons much earlier through Terrance O'Sullivan,
a former Laborers Union officlal, who was acquainted with Fitzsimmons, Fitzsimmons
testified that, in early 1976, or possibly late 1975 O'Sullivan contacted him and told him
that he hnd an insurance program he wanted Fitzsimmons to look at. Fitzsimmons sald
he referred O'Sullivan to the Fund's office in Chicago, did not contact the Fund on his
behalf and did not even know the company he was representing.
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D. Webb, Jr., the latter of whom was a friend of Fitzsimmons. Hauser
offered to pay them a fee for their help if Old Security won the award.

In turn, Webb suggested that a better approach to Fitzsimmons would

be through Richard G. Kleindienst, the former Attorney General of

the United States, who was closer to Fitzsimmons and who would have
more “clout” with the Teamsters president.?* Accordingly, Webb con-
tacted Kleindienst and offered to split a $250,000 fee 25 with him if he
could be helpful in obtaining Fitzsimmons’ support of Old Security.
Kleindienst testified that he had at least two series of contacts with

Fitzsimmons in April 1976 prior to the award. The first series involved

two telephone conversations, one initiated by Kleindienst on about

April 5 and the other by Fitzsimmons on or about April 6. A similar

series occurred in the latter part of the month, one imitiated by Klein-

dienst on April 28 and one by Fitzsimmons-on April 26,26

Kleindienst recalls the April 5 call to Fitzsimmons as his first con-
tact resulting from his conversation with Thomas Webb. Kleindienst
said that he told Fitzsimmons he represented Old Security and un-
derstood it was the low bidder and was deemed qualified to do this
business by the Fund’s insurance consultant. e asked that Fitzsim-
mons check it out and said he would appreciate any help Fitzsimmons
could give with this matter. He said Ifitzsimmons called him back the
next day (April 6) and said that he looked into the Old Security mat-
ter, it is a company that is apparently qualified to write the business
and that it had a *good chance” of getting the business and that he
would keep in touch about it.

Kleindienst’s contacts with Fitzsimmons on the latter part of the
month were prompted by a call he received from Webb advising that
things were “off the track” insofar as Old Security getting the bid was
concerned. Kleindienst said he called Fitzsimmons to ask him to look
into the matter and let him know if there was a problem. Kleindienst
recalls receiving a call back from Fitzsimmons in which Fitzsimmons
said that everything was going to be all right, but that it will take
3 or 4 days. Telephone call records of Kleindienst’s law firm indicate
that on April 22 and April 23, Kleindienst received calls from Webb;
that on April 23, Kleindienst called Fitzsimmons; and that on April 26,
Kleindienst received a call from Fitzsimmons.

" Fitzsimmons testified that he had no recollection of having any
contacts with Kleindienst in April 1976, prior to the award. He did
recall that he calied Kleindienst after the trustees’ decision to award
the contract to Old Security to tell him of the award. Fitzsimmons also
recalled receiving a telephone call from Kleindienst, which he placed
in February 1976. He said Kleindienst told him that he represented
Old Security which was bidding on the Teamsters Fund insurance
husiness and asked if he (Fitzsimmons) would be of any help. Fitz-
simmons said that, if Old Security was sound and viable and its bid was

2t Prior to seeking Kleindienst's assistance, Webb had contacted Fitzsimmons. Webb
could not recall the date of the call. Fitzsimmons sald he did not recall having received
such a call. The weight of the evidence indicates that such a call took place (see pp. 131,
132 of this report). :

% Webb and Davidson testified that the amount of the fee was not established at that
time but that Kleindienst would work out the amount of the fee, .
20 Kleindienst indicated that there may have been a third series in the latter part of

the month., There are algso some indications that some contacts between Kleindienst and
Fitzsimmons may have taken place before April 5.
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competitive, its bid would be given as much consideration by the trus-
tees as any other bid. ln contrast to his prior routine referral of Ter-
rance Q’Sullivan’s inquiry to the Fund oftices, Fitzsimmons said he
checked with Executive Direcuor Shannon to see if Oid Security was on
the bid list and then called Kleindienst back. Fitzsimmons denied he
provided Kleindienst any assistance or that he ever told Kleindienst
that Old Security was the low bidder or otherwise gave him assurances
that Old Security’s chances of receiving the award were good.

The persuasive weight of the evidence is that there were at least two
series of contacts between Kleindienst and Fitzsimmons in April 1976.
In this regard, Fitzsimmons in his testimony pointed out that, in
April and 1n the three to four preceding months, he was preoccupied
with. intensive labor negotiations and, thus, could not recall precise
dates of meetings and phone calls and other details of events leading
to the award of the insurance contract to Old Security, Whatever
Fitzsimmons communicated to Kleindienst in those April conversa-
tions, it is clear that Kleindienst found basis for optimism. As Kiein-
dienst testified: - T :

He always gave an indication to me there didn’t appear to
be any problems so far as the Old Security bid was concerned.
i # * & £

* * * 1 was optimistic. I relayed that optimism to my wife,
to my secretary, to my law partners, and also the fee that I

thought we could anticipate as a result of our optimism (p.
1039).27

-TIt'is doubtful that, given his financial stake in a favorable outcome
and his experience and sophistication, that Kleindienst could have
taken any comfort (much less become optimistic) if Fitzsimmons
merely told him that the Old Security bid would receive as much
consideration as any other bid. '

On April 12, 1976, after his contacts with Kleindienst on April 5
and 6, and following Executive Director Shannon’s letter of April 5
to the trustees recommending that the Prudential bid be accepted and
noting that this was also Tolley International’s advice, Fitzsimmons
and then co-trustee William Presser ¢ met with Shannon in Miami.
At this meeting, the bid from the existing insurer Republic Life was
discussed and ruled out. It also appears that, at this meeting, Fitz-
simmons indicated to Shannon that, since Old Security’s bid appeared
to be the low bid on a short-term basis, one of the options for the Fund
was to place the contract with Old Security for 1 year subject to pos-
sible later renegotiation of the contract along the lines proposed by
Prudential with respect to crediting the Fund with interest on
Teserves. :

+-The evidence in the record indicates that Fitzsimmon’s interest in
pursuing the purportedly lower Old Security bid for the short-term
occurred after Kleindienst’s contacts and was apparently triggered by
those contacts. As later events show; the Prudential recommendation
did not advance any further after April 12. Under the circumstances,

27 Unless otherwise noted, )age references are to the 'Subcommittee's printed hearings.
28 Presser resigned as a trustee in October 1976. ' .
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Kleindienst’s contacts with Fitzsimmons must be viewed as a signifi-
cant contributing factor to the process leading to the award to Old
Security.

" Shan}xlon sent the April 5 recommendation in order to secure the

approval of the trustess (which would be ratified at a later formal
meeting) so his staff could start the necessary transition process, since
the Republic Life contract was scheduled to expire after April 30.
Two employer trustees, Jack Sheetz and John Spickerman, communi-
cated their approval of the Prudential bid to Shannon. However,
action could not be taken unless two employee (i.e., union) trustees
also approved. After the meeting with Fitzsimmons in Miami, Shan-
non told Len Teeuws of Tolley that the employee trustees were giving
serious consideration to Old Security, On April 23, Shannon, still
hoping that his recommendation to accept the Prudential bid would be
adopted, sent out another meeting agenda letter to the trustees con-
taining his recommendation and reporting the same recommendation
by Tolley International. However, the failure of the other trustees to
respond favorably to this recommendation, and the conversation Shan-
non had with Fitzsimmons in Miami, suggested to Shannon and
Heeren: that the Prudential recommendation was not making any
headway and, by inference, the chances for Old Security were improv-
ing. Teeuws of Tolley International was aware of these'developments.

Thres days before the contract was awarded to Old Security, Klein-
dienst had a telephone conversation with Allen Dorfman of the Amal-
gamated Insurance Agency. Under Amalgamated’s contract with the
Fund, which ran to February 28, 1979, Amalgamated was receiving a
fixed monthly payment of more than $480,000 to process their existing
life and health insurance policies with Republic Life and any claims
services requested by the Fund. As noted above, the specifications pre-
pared by ‘lLolley International required the bidding insurer which
received the award to perform processing functions, which would have
resulted in a substantial reduction in the use of Amalgamated’s serv-
ices.

Kleindienst testified that Dorfman told him that his agency had
been processing claims for previous carriers under the Teamsters Fund
insurance policy and that his company was already set up to do the
‘work more efficiently and cheaper than anybody else including Old
Security. Kleindienst said he told Dorfman that the matter would
have to be settled between Dorfman and Old Security. Over the objec-
tions of Irving Davidson who advised Hauser not to speak to Dorf-
man,* Kleindienst urged Hauser to call Dorfman and meet with him
the next day. Hauser followed his advice.

Boden testified that Kleindienst had a telephone conversation with
Dorfman in his presence and that following the call, Kleindienst told
him that Dorfman would process the claims for $96,0003° and that
he (Kleindienst) could now tell him that Old Security would get the
business. Boden also said that Kleindienst told him that Dorfman
wanted an agreement whereby it could sell add-on insurance policies

to Teamsters Fund participants on an individual basis. Kleindienst

» Klelndienst denies there was any disagreement,
% The $96,000 figure romfhly corresponds te the amount by which Old Security later
reduced its retention, which is discussed below. '
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denied making any statement that Old Security would get the business.

and had no recollection of having discussed specific sums of money or
any agreement concerning add-on insurance.

Kleindienst said his advice that Hauser contact Dorfman was based .-

upon Dorfman’s statement that Amalgamated was already set up to
process the Fund’s claims more efficiently and his (Kleindienst’s)
understanding thut Dorfman and Fitzsimmons were very friendly and
that Hauser’s meeting with Dorfman would not hurt. Kleindienst had
no recollection that Kitzsimmons suggested contacting Dorfman. Fitz-
simmons denied he told Kleindienst to contact Dortman concerning
the award or that he discussed the award with Dorfman. :

On April 28, Hauser traveled to Chicago. Boden testified that
Hauser called him from Chicago that day to tell him that Old Security
would get the business, but that Brian Kavanagh and Roger Carney
would have to meet with Amalgamated. The evidence shows that
Kavanagh and Carney met with Sol Schwartz of Amalgamated on
April 29. Richard Halford of Old Security testified that in later April
he received a phone call, probably from Carney, requesting that Amal-
gamated serve as claims processor and Old Security agree to a reduc-
tion of the retention from 3 percent to 2.6 percent, with the Fund pay-
ing Amalgamated directly for its services. Halford agreed. ¢

On April 29, over Halford’s signature, Old Security sent the Fund
trustees a telegram formally making a late amendment to its prior
late offer to redugce its bid, specifying the amount by which it would
lower its retention if it were relieved of claims processing (ie., from
3 percent to 2.6 percent). The circumstantial evidence suggests that
the reduction in retention was negotiated by Hauser’s associates with
Amalgamated 3* which had neither actual nor apparent authority to
act on behalf of the Fund. Tolley International’s bid analysis noted
that Old Security “would negotiate a reduction in the retention” if
relieved of the claims processing function (p. 738). There is no
evidence of any negotiations between the Fund and Old Security
on this matter. Fund Executive Director Shannon and his assistant
Heeren did not know of the pre-April 30 contracts between Amal-
gamated and Old Security representatives until after the award and
then objected to them as violations of Fund policy.

8. The Award to 0ld Security

On the next day, April 30, 1976, the Fund’s trustees voted to award
the insurance contract to Old Security. The agreement between
Hauser and Dorfman apparently paved the way for the award to
Old Security. The minutes of the mesating show that Tolley Inter-
national recommended to the trustees that Old Security be selected
on a short-term basis and that the Fund could reevaluate its expe-
rience with Old Security after one year and make a decision how to
proceed in the future. This was essentially the same suggestion Fitz-
simmons made in his April 12 meeting with Shannon and Presser.

Hauser associate, John Boden testified that Ten Teeuws of Tolley
International told him that Tolley could not make a clear recommen-

3 The Subcommittee’s records as to the detalls of the negotiations Is incomplete since
nt the Subcommittee’s hearings Dorfman refused to answer questions about hils conduct
in the Old Security matter, clting his Constitutional right under the Iifth Amendment
not to inériminate himself, Dorfman’s testimony is: discussed further below.
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dation in favor of Old Security because he did not want to oppose
what he then perceived as his client’s preference (i.e., Shannon’s)
for Prudential. Between April 5 and the trustees meeting of April 30,
the situation was turned arcund and 'I'eenws became aware the
Prudential recommendation had not advanced and that the Old Secu-
rity proposal was receiving the serious consideration by the employee
trustees, ncluding Fitzsimmons.

There was no discussion at the April 30 trustee meeting concerning
the discrepancy between Tolley International’s recommendation at
the meeting and the April 5 and 23 agendas reporting a recommenda-
tion of the Prudential bid by Tolley International. Nor did the trust-
ees inquire as to whether all bidders were given an opportunity to
reduce their retention if relieved of the claims processing function.
There is no indication that any inquiry was made as to the nature
of any negotiations upon which Qld Security’s reduced retention was
based. Also, Shannon remained silent at the trustees meeting and did
not advance his own recommendation (which he had communicated
to the trustees in two previous meeting agendas) or challenge Tolley
International's apparent change in position.®

4. Payment of the Kleindienst Ifee :

TFollowing the award of the contract to Old Security, Hauser paid
Kleindienst’s law firm $250,000 for services rendered prior to April 30,
1976—the date of the award. His firm paid half of the fee to Webb and
Davidson. Kleindienst acknowledged that he did not provide any
legal services for this fee.®® Neither Webb, a non-practicing attorney,
nor Davidson a non-attorney, furnished any legal services. That this
extraordinary payment was made solely to buy Kleindienst’s access
and influence with Fitzsimmons is clear, That Kleindienst—trading
on his prominence as a former Attorney General of the United States
and his personal relationship with Fitzsimmons—iwas willing to sell
his influence also is clear. \ ~

Although Old Security represented, in response to the specifications
issued by the FFund, that no commission or finder’s fee would be paid
in connection with the underwriting of the policy offered to the Fund,
Old Security’s reinsurance partner, Family Provider, paid such a
commission or’fee to Kleindienst, Webb and Davidson. The basic
purpose of the specifications was to enable the trustees to ascertain
any sales related expenses and prevent the Fund from incurring
them.®* The Fund has its own consultant and staff to evaluate insur-
ance proposals, and, thus, would not benefit from any sales effort (as
might be true in the case of sales of individual policies). Because of
the substantial profitability to an insurance company of placing busi-
ness with employee benefit plans, such plans have sufficient bargaining

33 In explanation of his silence, Shannon festiried that he thought he might have been
out of order to speak out since the Fund had hired Tolley to give its advlce, He also noted
that he had previously made hig position clear and thought he would be beating a dead
hor}s\e. However, Shannon did acknowledge that, on the basis. of hindsight, he should have
spoken up.

= In his testimony, Kleindienst stated that '. , . up to the award of this bid, I would
?:ﬁyt't’hélt %ggcsl)not provide any legal services, I think in all fairness you would have to say

a p. 1 .

3 In this connection, specifications prepared by the Segal Company on behalf of the
Arizona T'unds, also called for disclosure of commissions and whether they were included
in the retention. (Appendix A~31) Commissions also appear to have been a matfer cone
sidered by the trustees of the Indinna and Massachusetts Funds (pp. 408, 415, 506, 508).
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leverage to cause insurance companies to waive such fees and reduce
costs that otherwise would be passed on to the Fund. This is evidenced
by the fact that only one bidder indicated that it would pay a com-
mission ($1,250 which would be paid in the first year or over a ten
year period). The I'und’s effort to avoid incurring costs rveflecting
payments of commissions and finders’ fees was a proper implementa-
tion of the prudent man standard for fiduciaries under ERISA.

Had Hauser disclosed the nature and purpose of the fee arrange-
ment with Kleindienst, et al., it would have alerted the trustees to
Hauser’s relationship to Old Security and that unnecessary expenses
were being incurred. Also, the unusual size of the fee ($250,000) rela-
tive to the Old Security’s annual profit ($24,150) * would have tipped
the trustees off to the fact that Hauser was not cngaged in a bona fide
insurance business. Of course, as the record shows, Hauser caused the
fee to be paid out of the first Teamster Fund premium payments,
which constituted a misappropriation of the reserves Family Provider
was required to maintain under the insurance policy.

Fees of the nature paid to Kleindienst, Webb and Davidson, also
raise questions under State insurance laws. The Director of Insurance
of Arizona, in the capacity of receiver for Family Provider Insur-
ance Company, filed a civil action against Webb, Davidson and Xlein-
dienst, and Kleindienst’s former partners in the law firm of Morgan,
Welch and MecNelis, seeking recovery of the $250,000 fee (Z7émble v.
Kleindienst, et al., Civil Action No. 77-2152, U.S. District Court for
the District of Columbia.) The complaint alleges that the services
rendered by Kliendienst and his law: partners, Webb and Davidson,
conferred no benefit upon Family Provider or Old Security, and that
receipt of such fee constitutes, among other things, unjust enrichment.
As part of a settlement in January 1979, Morgan, Welch and McNelis
returned $66,000 to the receiver. As part of another settlement in June
1979, Xleindienst, Webb and Davidson each agreed to return $50,000.
Also in June, a default judgment was rendered against Hauser in the
amount of $1.4 million. (Appendix F.)

8. Influence of Allen Dorfman

The history of Dorfman’s dealings with the Teamsters and their
employee benefit plans has been marked by controversy. Despite a
criminal conviction and his unauthorized involvement in the Old
Security award, Dorfman has maintained a highly profitable business
relationship with the Teamsters Health and Welfare Fund.

On February 29, 1972, Dorfman was convicted of accepting
a $55,000 kickback which he received while a consultant of the Team-
sters Pension Fund in connection with a loan by the Pension Fund,®
of which Frank Fitzsimmons was a trustee. Mitzsimmons felt that
Dorfman, his friend for over 20 years, was not guilty. He called it a
“trumped up charge.” However, Fitzsimmons said that, since the court
convicted him, there was “no other way to do it but to remove him as
consultant as far as the Pension Fund was concerned.”

8 01d Security’s bid stated that out of the $724,500 annual retention, $78,488 twas for
lnst&an(ce ’?gx{l)puny administration charges, $621,862 for premium taxes, and $24,150 for
profits (p. .

% Dorfman's conviction was affirmed, United States v. Dorfman, 470 F, 2d 246 (2d Cir.
1972), cert. dismissed, 411 U.S. 923 (1973). Dorfman was released from prison on Decem-
ber 17, 1978, after serving about eight and one-half months of a one-year sentence,
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Fitzsimmons was also a trustee of the Teamsters Health and Wel-
tare Fund.*” But no etfort was made by Fitzsimmons or the Fund to
remove Dorfman’s Amalgamated Insurance Agency as insurance
claims processing agent for that Fund. When asked to justify the in-
consistency in positions with respect to Dorfman, Fitzsimmons said
“it is like a horse that will bite one person but won'’t bite another one.”
(Pp. 1140-1141, 1145-1147.)

Fitzsimmons’ explanation demonstrates a marked insensitivity to
his obligation to protect the Health and Welfare Fund from the risk
of abuse attendant to retention of the services of a person who violated
a, position of trust and confidence with the sister Pension Fund.

The influence of Dorfman over the ‘L'eamsters Central States Health
and Welfare Fund at the time of the insurance award to Old Security
appears to have been as pervasive as it was 20 years ago when his activi-
ties were first exposed by the Senate Select Committee on Improper
Activities in the Labor or Management Field. This is evidenced, in
part, by the fact that Kleindienst, in his efforts to bring about the
award to QOld Security, advised the Hauser group to reach an
understanding with Amalgamated with respect to servicing claims
for Old Security. As previously noted, the continuation of the
services of Amalgamated was contrary to the advice of the Fund’s
Executive Director, Daniel Shannon. Hence, the bid specifications re-
quired the new contractor to process all claims rather than have them
handled by Amalgamated. Thus, agreement by Hauser to continue the
Dortman agency appears to have been a condition to Old Security
receiving the award. In this connection, by letter agreement dated
April 30, 1976, beiween Central States Fund and Amalgamated,
signed on behalf of the Fund by trustees Jack A. Sheetz and William
Presser ® the Fund designated Amalgamated as claims paying agency
of the Fund for the 10 year period from June 1, 1976 through May 31,
1986. Despite the fact that the letter agreement states that it is based
upon a resolution of the trustees, there is no evidence of any such prior
action by the trustees. Although it was purportedly signed April 30,
1976, Sheetz said in an affidavit that he did not see the letter contract
or sign it until June 7, 1976 when Presser handed it to him.®* The
minutes of a meeting of the trustees on June 8, 1976, stated that “The
Trustees’ attention was brought to the fact that considerations should
be gix,r,en to the extension of the Amalgamated Insurance Agency con-
tract, o

As a result of such consideration, the trustees instructed counsel
to draft an amendment to the current Amalgamated Agreement (dated
Jannary 31, 1976), stipulating an extension of 7 years (or ten in total)
with the price to be negotiated yearly during each of the 7 last

A W{%«"lltgz,?’l{mmons resigned as a trustee on the  Teamsters Health and Welfare Fund in
pr . .

8 In 1971, Presser pleaded guilty to eight counts of an indictment charging him with
violations of 29 U.S.C. § 186(b) (Unlawful Receipt of Payments by Labor Organization
Official). In 1060, Presser was convicted of obstruecting an investigation of the Senate
Select Committee on Improper Practices in the Labor or Management Fleld by mutilating
and concealing subpoenaed records, He was also convicted in the same year of contempt of
Congress for refusing to answer questions posed by that Committee.

% Presser wag present at Fitzsimmons meeting with Shannon on April 12, 1976 in Miami
In which Fitzsimmons indicated interest in the Old Securily bid. Presser declined to be
interviewed during the Subcominittee staff's investigation and was not called to testify at
the Subcommittee’s public hearings,
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years. This action was taken without consideration of alternatives such
as the solicitation of competitive bids or the performance of the claims
processing function internally by the Fund.*® After adverse publicity
concerning the extension of the Amalgamated contract, and receiving
advice from counsel that the April 80 contract was unenforceable be-
cause the price was not specified, the trustees voted unanimously on
August 2, 1976, to rescind the June 8 extension. On September 7, 1976,
the Fund received a legal opinion that its August 2 rescission was
proper, since the actions of Sheetz and Presser and the June 8 action of
the full board of trustees constituted breaches of fiduciary duty under
ERISA. The opinion further noted that rule of prudence under
ERISA dictated that an intensive search be instituted of service or-
ganizations—and possibly competitive bids be obtained—before such
a contract is let by the Fund.

On July 19, 1977, the Funds new board of trustees, which was ap-
pointed after a Federal joint task force investigation forced the resig-
nation of the former trustees (including Fitzsimmons, Presser, and
Spickerman), voted an additional 10-year extension of the Fund’s
agreement with Amalgamated, despite Shannon’s recommeridation to
the contrary. The Fund’s attorney stated that this action constituted
only an agreement in principle to extend Amalgamated, pending reso-
lution of certain matters in controversy.

Dorfman appeared at the Subcommaittee’s hearings in response to a
subpena, However, citing his Fifth Amendment privilege against
self-inerimination, he declined to answer any questions about his in-
volvement in the Old Security award, including whether an agree-
ment was reached on the occasion of his conversation with Kleindienst
whereby Amalgamated would process claims for $96,000; and whether
it was a condition of the Teamsters Fund award that Old Security
allow Amalgamated to process claims and sell add-on insurance to
Teamsters Fund participants. Dorfman also declined to respond to a
question asking him to justify the $22 million Amalgamated had re-
ceived since 1970 for processing claims. .

The Subcommittee’s November 1977 public hearings established thau
Dorfman violated fund policy by his contacts with the Hauser group
prior to the April 30 award ; that Shannon consistently opposed con-
tinuation of the Fund’s relationship with Dorfman’s Amalgamated;
and that Dorfman refused tc account for his role in the Old Security
award or as the Fund’s claims processor. Nevertheless, on January 381,
1979, the Fund’s board of trustees executed a 8-year contract with
Amalgamated. The award was made following the receipt of three bids
after soliciting bids from Amalgamated and six insurance companies.
The Fund found Amalgamated was the low bidder, The award is the
subject of pending civil action instituted by the Department of Labor
against the Fund trustees which attacks, among other things, the com-
petitive bid procedures followed by the Frund. The Department was un-
successful in obtaining a preliminary injuction to prevent execution of
the contract. (See pp. 152153 of this report for further discussion of
the litigation.) ; ' t

© Shannon and Heeren testified that they estimated that the Fund would be able to
process claims by $2 to $3 million per year less than the $6 million charged hy Amalga-
mated, Shannon sald the Fund could have undertaken the performance of that function by
the time the Amagamated contract terminated in February 1979.
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Whatever thé legal merits of the Department of Labor’s pending
civil case, Dorfman’s 1972 conviction and the record of the Subcom-
mittee’s hearings demonstrate that, to paraphrase former trustee Frank
Fitzsimmons, there is a palpable risk that the horse that has bitten
once, will bite again. 7# the vizw of the Subcommitice, the decision of
the Fund’s trustees to continue to do business with Dorfman consti-
tuted o highly questionable busimess judgment. '

6. Misappropriation of $1.5 million Teamsters Fund Insurance
Premiwms

A few days after the award, the Teamsters Fund paid Old Security
the required deposit and premium payment which amounted to over
$3.4 million. The day after the deposit of these payments in an account
established for Old Security and Family Provider at the Continental
Illinois Bank of Chicago, $1.5 million was transferred by wire to a
Family Provider account in Phoenix, Arizona. Family Provider then
transferred the money to accounts controlled by the Hauser group,
including Great Pacific Corporation, Family Provider’s parent com-
pany. The $1.5 million transfer constituted an unauthorized, improper
appropriation of Teamsters insurance premiums.

Of this $1.5 million, $200,000 was used to cover a $250,000 check from
Great Pacific (Family Provider’s parent) to Kleindienst’s law firm
for his pre-April 30 services in connection with the Teamsters Fund
award to Old Security. His law firm also represented Great Pacific in
connection with its unsuccessful efforts to acquire a Great American
Life Insurance Company of New Jersey and a successful attempt to
acquire National American Life Insurance Company (NAT.ICO) of
Louisiana. : : . : :

Also, $1.1 million of Teamsters premiums was paid by Great Pacific
to American Financial Corporation, owner of Great American, in
connection with an agreement to acquire Great American. This was
part of a down payment and held in escrow at the Provident Bank
in Cincinnati, Ohio, a subsidiary of American Financial. ~

During the attempt to acquire the New Jersey company, the Ari-
zona Insurance Department learned about the $1.5 million transfer
since it was to be part of the down payment for the purchase price.
The $1.5 million constituted an illegal dividend under Arizona law
and the Arizona Director of Insurance ordered Great Pacific to re-
turn it to Family Provider. To demonstrate compliance with the
order, Kleindienst, acting as counsel to Hauser’s Great Pacific Cor-
poration, asked Provident Bank and Diplomat Bank to confirm in
writing that $1.8 million was deposited to the account of Family
Provider, which they did. Boden testified that Kleindienst requested
that the banks confirm that the deposits were unencumbered. The
Diplomat Bank confirmed that the $700,000 deposit was unencum-
bered. However, the Provident Bank did not state whether or not
the $1.1 million deposit was encumbered. In fact, these funds at
Provident National Bank were encumbered under the aforementioned
escrow arrangement. Kleindienst testified that he had no knowledge
of this encumbrance until Boden testified about it in the Subcom-
mittee’s hearings. ,

At a May 24, 1976 public hearing held by the Arizona Director of

Insurance, Boden falsely represented that the funds at the Provident
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Bank were not encumbered. At the same hearing, Kleindienst made
8 commitment that Family Provider would not make any dividend
without the prior consent of the Director of Insurance. In reliance
upon Boden’s representation and Kleindienst’s commitment, the Di-
rector of Insurance took no adverse action and vacated the proceeding.

In violation.of the commitment, Hauser diverted funds from the
Diplomat Bank account to Great Pacific for his own personal ex-
penses. On June 9, 1976, after the New Jersey Department of Insur-
ance denied the Hauser group application to acquire the New Jersey
company, Hauser caused the $1.1 million in the Provident Bank ac-
count to be transferred to Great Pacific. g

The Hauser group sought to acquire NALICO because Louisiana’s
insurance laws did not require the State regulatory body to approve
the purchase. Hauser formed a new company, National Pacific Cor-
poration, to carry out the purchase. On June 14, 1976, the settlement
of the NALICO purchase took place, at which the Hauser group
made a $2 million down payment. Of that amount, $1.8 million came
in the form of a check from National Pacific and the source of the
money was the funds that had been improperly diverted from Family
Provider’s accounts to Great Pacific. ‘ '

Hauser associate John Boden testified that Kleindienst knew that
the $1.8 million came out of the Family Provider account. Kleindienst
denied he had any such knowledge. -

In Zrimble v. Kleindienst, et al., the Arizona Director of Insurance
alleged, among other things, that Hauser and the other defendants,
including Kleindienst, Webb, and Davidson, conspired to defraud
Family Provider of the Teamster Fund insurance premiums. An issue
arose during discovery in that case as to whether Kleindienst obtained
knowledge of the encumbrance on Family Provider funds from James
Evans (an attorney and agent of American Financial Corporation,
parent of Provident Bank) prior to the aforementioned hearing be-
fore the Arizona Director of Insurance. In his deposition, Evans could
not recall having told Kleindienst that those funds were encumbered.
The notes of former Subcommittee investigator W. Donald Gray indi-
cate that Evans told him in an interview that he (Evans) had in-
formed Kleindienst of the encumbrance prior to the hearing by the
Director of Insurance. These notes were brought to the attention of the
District Court after Trimble obtained access to them pursuant to a
Rule XXX resolution—S. Res. 138. Before Evans could be deposed
further and the issue resolved, the case was settled (Appendix F').«

0Old Security was aware of the $1.5 million diversion of the Team-
sters Fund premiums. from the Continental Illinois account from the
" day it occurred (May 11, 1976). Old Security agreed to receive as a
replacement copies of mortgages with a face value of $2.2 million with-
out obtaining title insurance or a title search. In fact, these instru-
ments were the worthless Golden Horn mortgages (see pp. 75-77 of
this report).

As a consequence of the $1.5 million unauthorized transfer of the
Teamsters Fund premiums, a continuing dispute with the Hauser

4. In this connection, see p. 160 of this report for discursion of Trimble v. Hvans,
et al., an action in which the Director of Insurance alleged that Bvans, American Finan-
cial, and Donald Klekamp, another American Financial attorney, committed fraud by thelr
failure to disciose the encumbrances.
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group over control of the reserves, and adverse publicity, Old Security
decided to discontinue its involvement with the Teamsters Fund con-
tract and the reinsurance arrangement with Family Provider and
Farmers National. In July 1976, Old Security entered into an agree-
ment with NALICO, Hauser’s Louisiana company, whereby NALICO
assumed Old Security’s position in the reinsurance agreements with
Family Provider and Farmers National. As part of this assumption
agreement, Old Security turned over te NALICO about $2.5 million
representing:the remainder of the reserves on the Teamsters Fund busi-
ness, the worthless mortgages held in lieu of the $1.5 million which had
been previously diverted, and Old Security’s 20 percent share of the
profit under the reinsurance agreement, which came to $1.4 million.
These transactions took place despite the fact that the Hauser group
had sought and were denied permission from the Teamsters Fund to
transfer the Old Security insurance contract to NALICOQO.#

The Subcommittee finds that the foregoing conduct by Old Security
constituted a gross disregard of the interests of the Teamsters Fund.

The record of the Teamsters case is the most demonstrative example
of the weakness in insurance regulation, and the susceptibility of em-
ployee benefit plans to insurance related fraudulent schemes, This
scandal should stand as a warning to those charged with the steward-
ship of other employee benefit plans throughout the country to exercise
particular caution when considering insurance proposals and other
transactions involving significant commitments of plan assets.

G. REINSURANCE

Reinsurance is & common and legitimate practice in the insurance
industry. Under such arrangements, the company actually issuing a
policy (the ceding company) limits its exposure by reinsuring a por-
tion of its risk with the other party to the agreement (the assuming
carrier), which received a commensurate share of any profit. The as-
suming carrier agrees to reimburse the ceding company for part of any
loss sustained under the latter’s policy in accordance with the terms of
the agreement. Generally, reinsurance is beneficial to both the insur-
ance industry and the consumer. By enabling insurers to spread their
risks, consumers are often able to purchase insurance protection that
might otherwise not be available to them. Nevertheless, the Hauser
group and their reinsurance partner, Old Security, abused the reinsur-
ance concept—to the substantial detriment of the union health and
welfare plans with which they did business.

To obtain the insurance contracts of the Indiana and Massachusetts
Laborers’ health and welfare plans, Farmers National and Old Secu-
rity entered into a reinsurance agreement known in the industry as a
fronting arrangement, Under the agreement, Old Security issued the

insurance policies and then veinsured 100 percent of -the risk into-

Farmers National, In return, Old Security received 2 percent of the
premiums ; Farmers National, the remaining 98 percent. Farmers Na-
tional collected the premiums, paid all claims, kept the reserves, and

43 Shannon testified that. in late June, Kleindienst called him and asked if 01d Securlty’s
business could be transferred to NALICO. Shannon objected as did Fitzsimmons a few
days later in & conversation with Kleindienst.
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controlled all the money except for Old Security’s 2 percent. Acting as
agents for Old Security, Farmers National representatives (actually
members of the Hauser group) solicited the business, prepared the bid
specifications, and conducted the negotiations. For 2 percent “off the
top,” Old Security permitted Farmers National to use its good name,
reputation, and policy forms to do general union insurance business in
States where Farmers National itself was not licensed or qualified to
write insurance directly.

Rather than risk having attention drawn to the financial difficulties
of Farmers National during its solicitation of the Teamsters Central
States Fund business, the Hauser group obtained a separate reinsur-
ance agreement with Old Security, this time using Family Provider as
the assuming company. Unlike its earlier agreements with Farmers
National, Old Security agreed to share the profits and liabilities with
Family Provider on a 20 percent—-80 percent basis, respectively. Fam-
ily Provider was given sole responsibility for the underwriting, policy
issuance, administration, premium billing and collection, and the pay-
ment of 80 percent of all claims and judgments for damage under
policies covered by the agreement. In the case of the Teamster con-
tract, the agreement permitted 80 percent of the risk and nearly full
administration of a $23 million insurance program to be committed to
the care of Family Provider, a virtual nonentity in the insurance
industry.

The Subcommittee finds that Old Security failed to conduct any-
thing approaching an adequate background inwestigation of Farmers
National or of Family Provider prior to entering into the reinsurance
agreements. There is no indication in the record that any inguiry was
made either to the Florida Department of Insurance or to the Arizona
State insurance authorities to ascertain the financial status or prob-
lems or the ownership of either company. Instead, Old Security relied
solely on routine financial statements filed by the companies and an
evaluation of the president of Farmers National based on telephone
conversations with unidentified industry contacts. Despite substantial
financial risks entailed in dealing with Hauser’s marginal insurance
companies Old Security permitied those companies to have access and
control over millions of dollars of employee plan insurance premiums
without safequards to assure that adequate reserves were maintained
and that expenditures were made for proper purposes.

The Hauser group’s use of reinsurance fronting arrangements to
obtain the union trust fund contracts raises grove questions concern-
ing current industry reinsurance policies and practices, the adequacy
of present State larws and regulations aoverning the insurance indus-
try, and the effectiveness of present Iederal statutes in combatting
abuses of labor-management health and welfare insurance programs.

H. DEPARTMENT OF LABOR’S ENFORGEMENT OF CRIMINAL AND CIVIL STAT-

UTES RELATING TO LABOR ORGANIZATIONS AND EMPLOYEE BENEFIT PLANS '

As an outgrowth of its November 1977 hearings on the Hauser case,
the Subcommittee initiated an inquiry into the effectiveness of the
Labor Department’s investigations of criminal statutes pertaining to
labor organizations (Labor Management Reporting and Disclosure

]
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Act) and pension and welfare benefit plans (Employee Retirement
Income Security Act and certain provisions of Title 18 of the U.S.
Code applicable to such plans). On November 29, 1977, the Subcom-
mittee asked the General Accounting Office to determine whether the
Department’s present organizational structure, procedures, and man-
power are sufficient to carry out its responsibilities to detect and
investigate violations of these statutes. Also, as part of this inquiry,
the Subcommittee held hearings on April 24 and 25, 1978 concerning
the extent and quality of the Department of Labor’s commitment to
the President’s Organized Crime Program and the pursuit of labor-
management racketeering cases. The GAQ’s report, dated Septem-
ber 28, 1978, and the Subcommittee’s April 1978 hearings disclosed
the existence of serious deficiencies in the Department’s criminal and
civil enforcement program.

The GAQ found that most of the Labor Department’s efforts and
priorities in 1977 dealt with other than eriminal violations; that most
of the effort under ERISA was devoted to activities other than en-
forcement of either the criminal or civil provisions of ERISA; and
that the Department used its national office computerized reporting
process and desk audit system to achieve voluntary compliance with
the laws.

GAO also found the following weaknesses i% the investigations
and audits of labor organizations and employee benefit plans:

Lack of coordination in investigations of criminal and civil vio-
lations under both LMRDA and ERISA.

Lack of formal procedures for notifying the Department of
Justice of cases under investigation.

Little investigative effort by area offices to follow up on reasons
fc;r deficient reports submitted by unions and employee benefit

ans.
P Lack of sufficient field audit work at labor organizations and
benefit plans.

Insufficient staff to enforce both laws and little formal training
provided to area office investigative and audit staffs.

In its dealings with the Department of Labor, the Department of
Justice has encountered most of the deficiencies cited by the GAO. Sce
letter of June 18, 1979, from Assistant Attorney General for Adminis-
tration, Kevin Rooney, to Comptroller General Staats. (Appendix J.)

The GAO recommended that:

1. The Secretary of Labor determine the additional resources needed
to effectively enforce the criminal and civil provisions of LMRDA and
ERISA and provide this information to Congress.

2, The Secretary direct the Labor Management Services Adminis-
tration (LSMA) to (a) strengthen area office andit activity by increas-
ing the number of on-site field audits of labor organizations and
employee benefit plans and assure that consistent, high-quality audits
are made; (b) improve the timeliness of area offices’ investigations of
cases with potential for eriminal violations; (c) establish procedures
to require direct, continuous coordination between criminal and civil
LMRDA and ERISA investigative activities at ares offices; (d) estab-
lish procedures to notify the Department of Justice of its investiga-
tive activities to avoid duplicative efforts; (e) review the training of
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LMSA. area office field staff to ensure that the auditors and compliance
ofiicers receive the training needed to carry out their duties.

In a statement on the floor of the Senate on October 14, 1978, Sen-
ator Sam Nunn, Chairman, urged that the Secretary of Labor give
careful consideration to the GAO report.

At the Subcommittee’s April 1978 hearings, several representatives
of the Justice Department and its various Organized Crime Strike
Forces testified that since 1970 the Labor Department had steadily
diminished its commitment of manpower to the strike forces to the
point where the Labor Department proposed to cease all active par-
ticipation in labor-management racketeering cases. The strike force
attorneys described the labor racketeering situation today as bad or
worse than it was 20 years ago when labor rackets hearings were held
under the chairmanship of the late Senator John McClellan.

Following the April 1978 hearings, the Labor Department re-
assessed ifs position and made a commitment to assign a total of 90
persons to support orgaaized crime strike forces. The Subcommittee is
encouraged that the Labor Department has substantially fulfilled its
meanpower commitment to the organized crime program. By October
1978, 51 of the 90 positions were filled or committed. As of August 20,
1979, 81 of the 90 positions were filled and personnel actions were
peélding or about to be initiated to fill the remaining 9 investigator
© jobs.

In contrast, the Department of Labor’s response to the GA.O’s report
is disappointing. The response is contained in a letter of May 14, 1979,
from Secretary of Labor Marshall to Comptroller General Staats, a
copy of which was transmitted by letter of July 24, 1979, from Secre-
tary Marshall to Senator Ribicoff, Chiarman of the Committee on
Governmental A ffairs. (Appendix J.)

The Secretary stated that he is committed to “aggressive programs”
to enforce the provisions of both LMRDA and ERLSA for which the
Department of Labor has the responsibility. The Secretary pointed
out that, within the last year, the Departmant had implemented &
“comprehensive training program” for staff involved in enforcement
of ERISA and that it will be instituting “on the job training” in audit
procedures and analysis for LMRDA compliance officers. The Secre-
tary also stated that, in response to a suggestion in the GAO report,
the Department of Labor is engaged in a joint “long-term” effort with
the Internal Revenue Service to conduct a series of statistically selected
compliance examinations that are intended to furnish measures of com-
pliance by employee benefit plans.

Otherwise, the Secretary did not acknowledge any deficiencies in the
Department’s enforcement programs or address GAQ’s specific find-
ings of deficiencies and recommendations for corrective action. The
Secretary basically rejected the idea of stepping up the field audit
program as too costly in light of availability of resources. The Secre-
tary stated:

As T testified before the Subcommittee on April 25, 1978,
I have serious doubts about the efficacy of simply throwing
additionel stafl at these problems.

The GAO found that, in fiscal year 1977, the Department’s LMSA
stafl spent only 1 percent of its n.an-days on field audits of labor orga-
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nizations and only 8 percent of its man-days on field audits of pension
and welfare plans. The Department has a long way to go before it can
be said to be “throwing additional staff” into field audit activity.

The Secretary said that the Department’s actions “should be focused
on root causes and on denying those who would misuse their positions
of trust in a union or employes benefit plan the opportunity to do so,
by the judicious use of appropriate civil and/or criminal remedies.”
However, the Secretary made no specific commitment as to how this
policy can or would be implemented, stating only that:

When the current backlog of union member complaints
under LMRDA iy sufficiently reduced, we could then divert
some of our resources to the field audits recommended by
* % % (the GAO) report.

The Subcommittee is very concerned by the Secretary’s rejection of
the GAO’s finding that the Department of Labor is primarily respon-
sible for detecting and investigating criminal as well as civil violations
in connection with the operations of employee benefit plans covered by
ERISA. The Secretary stated that ERISA is primarily a civil statute
with limited criminal provisions relating to reporting. He suggested
that since certain criminal laws relating to employee benefit plans are
not in ERISA. (such as 18 U.5.C. § 664 which prohibits embezzlement
of plan assets), the Department has no responsibility to investigate
such violations. He further suggested that the GAO’ “misunderstand-
ing [of the Department’s criminal responsibilities] in turn may lead
to a more general misevaluation of the Department’s vigor in execution
of its functions.” This lack of vigor was underscored in the GAO report
which found that, in 1977, nene of the national office sudits of ERISA
plans resulted in detection of criminal vielations.

The Subcommiitice finds that the Department of Labor takes an un-
duly narrow view of s responsibility to detect and investigate viola-
tions of Title 18 criminal provisions relating to ERISA plans.*® The
Subcommittee believes that the interdepartmental memorandum of
understanding which gives primary responsibility to the Department
of Justice for investigating Title 18 violations is a reasonable alloca-
tion of resources. However, as then Deputy Attorney General, now
Attorney General, Benjamin Civiletti, pointed out in a letter of May 19,
1978, to the Subcommittee, the Department of Justice does not have the
investigative resources or expertise to assume the monitoring function
of the Department of Labor which is key to the detection of criminal
violations.#

In order to have an effective criminal enforcement program, it is
necessary for the Department of Labor to have a comprehensive pro-
gram to detect potential violations and to make appropriote prelimi-
nary inquiries prior to referring cases to the Department of Justice for
further criminal investigation. Without this initial iniqury process by
the Department of Labor it is inevitable that many criminal as well as
civil violations will go undetected. T he proper utilization of an effective

41 8ee also 18 U.8.C. § 1027 which prohibits false statements and concealment of material
faets in reports regnired by ERISA; and 18 U.S.C. 8 1954 which prohibits kickbacks and
other illegal payments to influence plan actions.

4 The exchange of correspondence between the Attorney General and the Subcommittee
is in Appendiz K.
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audit system by the Department of Labor, as recommended by the GAO
report, will go a long way to correct serious problems in the detection
of potential criminal violations.

The Secretary pointed out that the Department of Labor’s civil
ERISA enforcement program is concentrating on violations of fiduci-
ary duties and noted that it was successful in restoring $45 million in
plan assets in fiscal year 1978. However, the Subcommnitiee still has
serious reservations concerning the adequacy of the Department of
Labor's civil enforcement program. As previously noted, the Depart-
ment of Labor instituted only one civil action under ERISA arising
out of Joseph Hauser’s activities, which was filed on February 16, 1979.
In contrast, pursuant to the SEC’s responsibilities under the securities
laws, the SEC instituted timely and effective enforcement action
against Hauser and his associates on September 24, 1976. Also, the
Department of Justice obtained an indictment of Hauser in June 1978,
as well as an earlier one in March 1975, both of which led to convictions.
The Department of Labor presently has less than 20 attorneys to
handle the civil litigation and related legal enforcement functions
under ERISA. This appears to constitute significant understaffing
given the magnitude of the task at hand, and further supports the
GAO’s finding of manpower deficiencies in the Department’s enforce-
ment program.

In conclusion, the Subcommittee finds that the Department of La-
bor's response to the GAQ report fails to evidence the needed commit-
ment to vigorous enforcement of the criminal and civil laws relating to
labor unions and employee benefit plans.
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JI. RECOMMENDATIONS

A, EMPLOYEE RETIREMENT INCOME SECURITY ACT (ERISA)

Every union member in the country is entitled to demand the high-
est standards of professionalism and care from those entrusted with
responsibility for the administration of their health and welfare plans.
Anything less than complete fidelity to safeguarding and advancing
the interests of participants and beneficiaries is a disservice to rank
and file union members, and a serious breach of trust on the part of the
responsible trustees and administrators.

Prior to the adoption of the Employee Retirement Income Security
Act of 1974 (ERISA), the protection afforded by Federal law to em-
ployee benefit plans was limited to the disclosure requirements under
the Welfare and Pension Plan Disclosure Act and criminal penalties
for false statements in reports under that Act (18 U.S.C. § 1027), em-
bezzlement or conversion of plan assets (U.S.C. § 664), and payments
to plan trustees, officers, employees, and consultants which are made
for the purpose of influencing plan decisions (18 U.S.C. § 1954).
Otherwise the conduct of the business of these plans was substantially
unregulated by Federal law and subject to significant abuses.

In order to remedy this situation, Congress enacted ERISA, which
was designed to protect the interests of participants in employee bene-
fit plans and their beneficiaries by, among other things, establishing
standards of conduct, responsibility, and obligations for plan fidu-
claries and by providing for appropriate remedies, sanctions, and
access to the Ieceral courts.*

The fundamental obligations imposed on fiduciaries embody a care-
fully tailored law of trusts, including the requirements of undivided
loyalty and the prudent man rule.? KRISA supplements these basic
standards by expressly prohibiting a fiduciary from dealing with a
plan for his own interest, engaging in fransactions involving a con-
tlict of his interest with that of the plan, or receiving any considera-
tion for his own account from any party dealing with such plan in
connection with a transaction involving plan assets.?

Also, ERISA prohibits a fiduciary from causing a plan to engage
in a transaction 1f he knows or should know that such transaction
would constitute a direct or indirect transaction with a “party in

1PRISA § 2(b), 29 U.8.C. § 1001 ({b).

(3BRISA §404(a), 29 U.S.C. § 1104 (a). The prudent man rule requires that a fiduciary
discharge his duties with respect to a plan ‘‘with the ecare, skill, prudence, and diligence
under the circumstances then prevailing that a prudent man acting in a like capacity
anad familiar with such matters would use in the conduct of an enterprise of a like character
and with like aims.”

As will be discussed later, BRISA disqualifies from serving as a plan fiduciary persons
convicted on certain crimes (ILRISA § 411, 29 U.S.C. §1111) and authorizes civil
gcﬁ%%s) to remove plan officials who breach their fiduciary duties (ERISA § 409, 29 U.S.C.

SWRISA § 406(b), 29 U.B.C. § 1106(b).

@7




38

interest”.* A party in interest includes those who are fiduciaries and
several other persons who may be in a position, directly or indirectly,
to influence the management of fund assets such as employers and
" labor organizations whose employees or menibers are covered by the
plan, persons furnishing service to such plan, counsel to the plan, and
officers, directors, employees, and/or relatives and other atiliates of
certain of the foregoing.’ A fiduciary must act with prudence in in-
vestigating whether a party-in-interest relationship exists.® ERISA
also provides statutory and administrative exemptions from these
prohibitions.’

ERISA was in effect during most of the period of Joseph Hauser’s
activities in connection with the sale of insurance to employee benefit
plans. The record of the Subcommittee investigation shows the vul-
nerability of employee benefit plans to insurance related fraudulent
schemes. This vulnerability stems in large part from serious weak-
nesses in the regulation of insurance which the Subcommittee believes
requires corrective action.

The Subcommittee hearing record also shows the modus operandi
of the perpetrator of a fraud—Hauser’s cultivation of influence
through payments and other inducements and his exploitation of less
than vigilant businessmen and plan fiduciaries. The Subcommittee
believes that this kind of conduct can be deterred by improved dis-
closure which would permit the detection of such payments; clarifica-
tion as to what persons serving employee benefit plans are fiduciaries
under ERISA and the nature of the responsibilities of plan fiduciaries;

strengthened sanctions and remedies for misconduct; and improve-

ments in the Department of Labor’s enforcement program.
The foregoing and other problems are addressed in the Subcom-
mittee’s recommendations which follow.

B. INSURANCE REGULATION

Historically, the licensing of insurance companies and regulation
of the insurance business has been reserved to the States. This means
that there are 50 sets of laws and regulations governing the industry

throughout the Nation. There are wide variations among the States

in their legal requirements for licensing and regulating insurance com-
panies and in the effectiveness of State enforcement activity. These
variations were an important factor in the success of the Hauser opera-
tion. For example, in Florida, Hauser was able to obtain approval
to acquire a controlling interest in Farmers National Life Insurance
Company shortly after an application to acquire control of a California
company was rejected because of questions concerning Hauser’s “integ-
rity, competency, and experience.” Similarly, due to Arizona’s low
capitalization requirements, Hauser was able to activate Family Pro-
vider Life Insurance Company, a previously dormant shell company
with only $250,000 in capital and one employee, and then position
the firm to reinsure 80 percent of the $23 million premium Teamster

+ERISA § 406(a), 29 U.S.C. § 1106(a).

G WMRISA § 3(14), 29.U.S.C. § 1002(14).

6 See Conference Report on ERISA, S. Rept. 93-1090, 93d Congress, 2d session, p. 307,
in which the Conference Committee noted that the extent of investigation required would
depend upon the significance of the transaction.

7HRISA § 408, 29 U.8.C, § 1108.
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insurance contract. In addition, despite his background in California
and Warmers Nationais problems witl: the Florida Department of
Insurance, Hauser was ule to purchase control of a Louisiana-based
insurance company withuit having to obtain State approval.

The present State insuzance regulatory network does not provide
adequate protection to employee benelit plans. Frequgatly, these plans,
as well as the operations of msurance companies, extend beyond the
confines of a single State. The jurisdictional problems that face State
insurance authorities were well-described in the testimony of Gov-
ernor Bruce E. Babbitt of Arizona (see pp. 163-166 of this report).

Significant differences exist in State laws and regulations pertain-
ing to reinsurance agreements, particularly the kind of “fronting”
arrangement used by Old Security Life Insurance Company and the
Hauser companies. Some States simply prohibit fronting without
defining it. Others prohibit fronting for the purpose of evading State
licensing law. Some States prohibit reinsurance with an unlicensed
insurer of all, substantially all, some given percentage of all, a par-
ticular class of business, or of a particular policy or group of policies.
A number of States permit the reinsuring of all or part of any risk
with an insurer not licensed in the State, but require that the un-
licensed insurer meet the same capital requirements as a licensed
insurer. Other States require the prior written approval of the in-
surance commissioner for any reinsurance with a company not li-
censed in the State. One State apparently provides that the reserves
on any business reinsured with an unlicensed insurer be placed in
escrow. The State of New York has proposed a regulation which
would require advance official approval of any agreement under
which a company proposes to reinsure with an unlicensed carrier
any business in excess of its established retention or aggregating 25
percent or more of a specific policy or of a group or class of policies.

The abuse of reinsurance and inadequate State regulation played
a, key role in Hauser’s fraudulent scheme., In a letter to the Subcom-
mittee, the Securities and Exchange Cominission said that it brought
enforcement cases against insurance companies involving fraudulent
use of reinsurance arrangements to conceal underreserved deficiencies
or to transfer over-valued assets from company te company.® The
SEC noted that its enforcement activities with respect to insurance
companies, which include Hauser’'s Family Provider Life Insurance
Company and National American Life Insurance Company:

* % * indicate the rather amazing speed at which deter-
mined persons appear to be able to utilize the assets of in-
surance companies for their personal gain[,] * * *.

* * * the growing complexity of possible misconduct in this
area, and the difliculties faced by State regulators, with their
limited jurisdiction and resources, in attempting to deal with

8 At the time of his testimony, Governor Babbitt was the Attorney General of Arizona.

9 Tetter of Sept. 19. 1978, to the Subcommittee from Harold M. Williams, Chalrman
of the SEC. (Appendix G.) The Subcommittee wishes to acknowledge the cooperation of
the STC which mnde its investigation files relating to Hauser's nctivities avallable to the
Subcommittee. ;

10 See pp. 161-102 of this report for discussion of the enforcement action faken by the
SHC against Hauser. .
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the varieties of problems presented by multistate insurance
companies, * * ¥

James Hanna of the Florida Department of Insurance also testified
before the Subcommittee about jurisdictional problems encountered
in regulating the multistate insurance carrier. e also pointed out
problems in obtaining cooperation from Federal authorities in investi-
gating Hauser’s activities.

ERISA pre-empted State regulation of employee benefit plans.t*
However, KRISA reflects the basic policy of the McCarran-Ferguson
Act and generally leaves the regulation of insurance to the States,
despite the fact that insurance contracts are a major investment
medium for employee welfare and pension plans.'? ]

It is of paramount importance to the national policy of protecting
employee benefit plans that such plans deal only with financially re-
sponsible insurance companies controlled by honest management. The
Hauser case shows that reliance on existing State regulation pro-
vides little protection against a recurrence of the type of scheme car-
ried out by the Hauser group.

The Subcommittee is also concerned ahout the pattern of payments
by Hauser in connection with insurance awards by employee benefit
plans. Many of these payments were purported commissions paid by
Hauser insurance companies to agencies controlled by Hauser. These
disbursements ranged from those that were of questionable business
purpose to outright conversions.

Other payments were made and inducements offered by Hauser to
various persons who were in positions to influence the award of em-
ployee benefit contracts. Some of the recipients were fiduciaries, such
as Bernard Rubin, a trustee of certain Florida employee plans which
purchased insurance contracts from Iarmers National, a Hauser com-
pany. Other recipients, while not fiduciaries, had contacts with per-
sons who were in influential positions. The persons receiving these
purported commissions or other fees performed functions of no bene-
fit to the employee plans and of no or at least questionable economic
benefit to the insurance companies that incurred the expenses.

This case demonstrates that the schemes of operators, such as Hau-
ser, are facilitated by (1) the relative ease with which diversions of
assets of business entities and payments for influence can be disguised
as commissions, fees and other ostensibly bona fide transactions; and
(2) the difficulty in documenting after the fact the nature of such
transactions and recovering funds that have been improperly diverted.

In formulating recommendations to deal with the foregoing insur-
ance related problems, the Subcommittee has attempted to strike a
balance between the policy of the McCarran-Ferguson Act to leave in-
surance regulation primarily to the States, and the national interest in .
protecting beneficiaries of employee benefit plans. Thus, proposals call-
ing for Federal legislation affecting insurance are limited to those
necessary to provide effective protection of employee benefit plans.
Otherwise, the Subcommittee proposals urge the States to take effective

L RBRISA §.514(a), 20 U.8.C. § 1144(a),

2 BRISA § 514(b), 29 U.8.C. § 1144(b) states that ERISA shall not be construed to
exempt any person from State insurance laws, but provides that employee benefit plans
shall not be deemed to be Insurance companies.
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action to strengthen general insurance regulation. In this connection,
it should be emphasized that employee benefit plans were not the only
victims of Hauser’s activities. Many individual and other policy-
holders lost their coverage and investment in the insurance companies
looted by Hauser.

1. Minimum Standards for Insurance Companies Doing Business
With Employee Benefit Plans

The Subcommittee recommends that Congress enact legislation
amending ERISA, which would direct the Secretary of Labor to
establish minimum standards that insurance companies would be re-
quired to mieet before an employee benefit plan could deal with such
companies. These standards should cover licensing, capitalization,
reserving and other financial requirements. Since the employee benefit
plans vary in size, the minimum standards on financial criteria would
have to take these variations into account. Specific standards should
prohibit the use of fronting reinsurance arrangements which would
evade the minimum standards, and specify protective measures on le-
gitimate reinsurance arrangements, such as controls regarding access
to and accountability for premium payments and reserves. The stand-
ards should also restrict transactions between insurance companies
and their officers, directors and other affiliates.

The standards should take into consideration the history of civil
and criminal violations of State insurance statutes or other laws by
insurance companies and the principals of such companies. Disclosure
of such violations as iell as any material investigations by State or
Federal authorities should be required.

The better State practice should serve as a useful guide in formulat-
ing minimum standards. If necessary, a Federal standard could exceed
or supplement State law. The Subcommittee believes that proposed
Federal standards generally should not create conflicts with State
regulatory requirements.

Legislation should require that an insurance company doing business
with an employee benefit plan certify that it has met each of the
minimum standards. Legislation should also provide that willful mis-
certifications or misstatements be subject to criminal penalties ** and
civil remedies.

The foregoing proposal is consistent with ERISA’s basic purpose
of protecting employee benefit plans by imposing standards of con-
duct on persons who control the disposition of plan assets. In this
connection, insurance company liabilities under ERISA for breach of
fiduciary responsibilities are presently limited by an exemption. The
exemption provides that an insurance company is not considered to
hold plan assets solely because the plan purchases a guaranteed benefits

13 With respect to criminal penalties, the proposed legislation should make it clear that
the insurance company certifications and representations required by this proposal would
be subject to 18 U.S.C. § 1027, which provides. in pertinent part :

““Whoever, in any document required by title I of . . . [ERISA] to be published, or kept
as part of the records of any employee welfare benefit plan or any employee pension plan,
or certified to the administrator of any such plan, makes any false statement or representa-
tion of fact, knowing it to be false, or knowingly conceals, covers up, or fails to describe
any fact the disclosure of which is required by such title or is necessary to verify, explain,
clarify or check for accuracy and completeness any report required hy such fitle to be
published or any information required by such title to be certified, shall be fined not more
than $10,000, or imprisoned not more than five years, or both.”

51-777 0 - 79 - 4
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policy from it.** This exception reflects State insurance practice which
treats the proceeds of the sale of such a policy as part of the general
assets of the insurance company and accords the policyholders rights
available under the policy contract and otherwise under State law.
The minimum standards approach would not disturb this practice,
but would provide a measure of Federal protection for employee benefit
plans against abuses stemming from the deficiencies in State
regulation. ) )

As the label “minimum standards” suggests, it is not designed to
relieve plan fiduciaries of their responsibilities to evaluate the financial
condition, reinsurance arrangements, or other aspects of an insurance
proposal. (Sec recommendations below concerning Disclosure of Pay-
ments and Fees and “Prudent man” guidelines under ERISA.)

8. Disclosure of Payments and Fees

The Subcommittee recommends that the Congress pass legislation
which would direct the Secretary of Labor to adopt regulations which
(1) would require insurance companies which offer to sell insurance
contracts to employee benefit plans to disclose all commissions, finder’s
fees and other payments made or proposed to be made in connection
with such sale; and (2) would require insurance companies to make
and keep accurate records of all payments and commissions in con-
nection with the sale of insurance contracts to employee plans. This
legislation should also make it a crime to willfully make false and
misleading statements *® or otherwise violate such regulations and
provide appropriate civil remedies for violations.

The foregoing recommendations would provide employee plan fi-
duciaries information which would enable them to discharge their
duty to prevent plans from incurring costs reflecting payments made
in connection with the sale of insurance to plans which are of little
or no economic benefit to the plans. The required disclosures would
also permit plan fiduciaries to determine whether any payments are
being made to parties in interest and, thus, serve as a useful supple-
ment to the prohibited transactions provisions of ERISA 0

3. Iinancial Statemenis and Reporting by Insurance Companies

An insurance company is exempt from the financial reporting and
certain other provisions of the Securities Exchange Act of 1934 (Bx-
change Act) if its domiciliary state requires it to file an annual “con-
vention” (financial) statement on a form prescribed by the National
Association of Insurance Commissioners (NAIC) and if the State

U GRISA §401(b)(2), 29 U.8.C. §1102(b) (2). This exemption does not apply to assets
placed in a separate account maintained by an‘insurance company under a policy providing
benefits in accordance with the investment performance of such account, .

35 See footnote 13 on p. 41 of this report concerning the criminal penalty provided under
%]%PSEC § 1027 for false statements and concealment of facts in documents required under
4 .

WERISA presently requires an employee benefit plan which purchase benefits from in-
surance companies to include in its annual report a statement from the insurance company
disclosing among other things commissions and fees to brokers; agents and other persons.
ERISA §103(e), 29 U.S.C. § 1023(e). The Subcommittee’s recommendation would extend
this diseclosure requirement to the time that the Splnn considering an insurance proposal.
In this connection, see recommendations on pp. 48-51 of this report which would require
parties in interest to disclose receipt of consideration from persons offering or selling
property or services fo a plan. ’ i )
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regulates proxies and insider trading in a manner comparable to SEC
regulation.'” ‘

However, the NATC convention statement requires neither an in-
dependent audit nor periodic reporting as is mandatory for other
corporate issuers. In contrast, holding companies with insurance sub-
sidiaries are not eligible for this exemption. The requirement for
financial statements audited by independent accountants and periodic
reporting enhances the reliability of financial information and pro-
vides protection against fraud. Accordingly, the Subcommittee recom-
mends that Section 12(g) (2) (G) of the Exchange Act be amended
to impose this requirement on insurance companies.

The SEC also suggests the establishment ot a central repository for
audited insurance company convention statements to enable State regu-
latory authorities and the public to have access to this information. The
Subcommittee endorses this proposal and recommends that Congress
implement it through legislation.

4. State Regulation

The record of this case shows how unscrupulous operators can
exploit the variations in insurance regulation among the States. The
record demonstrates the jurisdictional problems an insurance depart-
ment in one State faces when it must go to another State to investigate
or seek enforcement of orders protecting assets or other relief. The
inadequacies of State regulation have an adverse impact on investors
in insurance companies, their policyholders, and commerce generally.

The Subcommittee recommends that the States take steps to
strengthen their respective insurance laws and regulations relating to
licensing, capitalization, and reserve requirements and reinsurance, and
the investigatory and enforcement powers of theéir insurance depart-
ments. Licensing procedures should require State approval of trans-
fers of control and thorough background checks to assure that dis-
honest and other unreliable persons are excluded from managing and
controlling insurance companies. The use of reinsurance as a fronting
device to circumvent State insurance laws should be prohibited. There
should also be effective regulation to prevent overreaching of insur-
ance companies in transactions with their management and other affili-
ated persons. This should include restrictions on loans by insurers to
their officers and other controlling persons and on commission and fee
arrangements by insurers with firms affiliated with its controlling
persons.

5. Interstate Cooperation _

The Subcommittee recommends that the States enter interstate
compacts which would enable them to obtain prompt enforcement of
their subpenas, injunctions and other orders relating to their domestic
irsurers doing business in other jurisdictions and which would require
the exchange of data obtained in investigations and other information
among State insurance departments, The Subcommittee recommends
that Congress pass legislation giving advance approval to such inter-
state compacts.

17 Section 12 (g) (2) (g) of the Exchange Act, 15 U.S.C. 78 1 (g) (2).
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6. Federal-State Cooperation

The Subcommittee recommends that the Departments of Labor and
Justice and the SEC. establish procedures which provide for the
prompt reporting to the appropriate State insurance authorities of
information evidencing possible violations of State laws and regula-
tions. 1T’he Subcommitiee recommended that State insurance depart-
ments establish procedures for reporting to the appropriate Federal
agencies of possible violations of Federal statutes and regulations.
It is suggested that a group consisting of representatives of the inter-
ested Federal agencies s work with the NAIC or other representatives
of the States to develop rutually acceptable procedures.

C. FIDUCIARIES UNDER ERISA

As noted above, ERISA lays down rules governing the conduct of
fiduciaries of employee benetit plans. Under the act, “fiduciary” is
defined as any person who exercises any discretionary authority or con-
trol respecting the management of a plan or disposition of its assets;
renders investment advice for a fee or other compensation, or has
authority or responsibility to do so; or has any discretionary author-
ity or responsibility in the administration of the plan.® Under this
definition, a “fiduciary” would clearly include persons named as fidu-
ciaries inthe instrument creating a plan, trustees, investment managers,
administrators, and officers and directors of a plan.** The definttion
of fiduciary specifically covers any person designated by a named fidu-
ciary to carry out non-trustee fiduciary functions.”

A number of individuals and companies were shown by the Sub-
committee’s investigation to have played important roles in connection
with the award of employee benefit plan insurance contracts to the
Hauser group. They included an insurance consultant to various plans
and an attorney to a plan.®* Whether or not they were fiduciaries under
existing law and regulations can be determined only through an ex-
amination of the particular functions they performed. In this connec-
tion, the Conference Report on ERISA (p. 323) stated that:

While the ordinary functions of consultants and advisers
to employee benefit plans (other than investment advisers)
may not be considered as ﬁducmry functions, it must be recog- :
nized that there will be situations where consultants and ad-
visers may because of their special expertise, in effect, be ex-
ercising discretionary authority or control with lespect to the
management or administration of such plan or some authority
or control regarding its assets. In such cases, they are to be
regarded as having assumed fiduciary obligations within the
meaning of the applicable definition.

B HERISA § 3(21), 29 U S.C. § 1002(21
10 ERISA § 402(2), 29 U.S.C 2(a) DRISA § 403, 29 U.S.C. § 1103 ERISA § 3(38);
9 U.S.C, § 1002(38} ; ERISA § 3(14) (A), U S C §1002(14)(A) ; BRISA § 3(21), 29
U S.C. § 1002(21). See also, Conference Report
(1;°(EI§ISA § 3(21), 29 U.S.C. § 1001(21); ERISA §405(c) (1) (B), 29 U.S.C. §1105(e)
% See pp, 48-49 of this report fur a discussion of confliets of interest arising from receipt
of compensation by attorneys aml uther parties in interest who may not be fiduclaries to a
plan.
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1, Insurance Consuliants

During the course of its investigation, the Subcommittee wrote to the
Secretary of Labor seeking an opinion as to whether and under what
circumstances an actuarial or insurance consultants might be con-
sidered a fiduciary under ERISA. In response, the Secretary advised
that actuaries and certain other professionals pertorming their usual
professional functions would not ordinarily be considered fiduciaries
and that whether their services brought them within ERISA’s defini-
tion of fiduciary must be determined by the factual situation involved
on a case-by-case basis.??

Len Teeuws of Tolley International indicated that he did not be-
lieve insurance consultants were fiduciaries under ERISA, but that he
favored clarification of their status by treating them as fiduciaries.
The record of this case demonstrates that “industry standards” appli-
cable to insurance consultants fall far short of the standard of con-
duct required of fiduciaries under ERISA.

The interests of employee benefit plans cannot be protected when
plan trustees malke decisions in substantial reliance upon expert evalu-
ations by insuranece consultants who fail to conform their conduct to
the fiduciary standards of ERISA. Because of their special expertise,
independent insurance consultants have considerable influence on em-
ployee plan decisions and, in effect, exercise discretionary control with-
in the meaning of the guidelines suggested in the Conference Report
on ERISA (p. 823). There is no need to await further retrospective
analyses of individual fact situations. Insurance consultants who are
selected by plans to evaluate proposals must know that they are fidu-
ciaries before they render advice to employee benefit plans, not after a
court has adjudicated them a fiduciary in litigation with respect to
losses incurred by such plans occasioned by their failure to adhere to
fiduciary standards.

Accordingly, the Subcommittee recommends that the Department of
Labor issue interpretive regulations which would specify that con-
sultants selected by employee benefit plans to evaluate insurance mat-
ters are fiduciaries under ERISA whenever they render advice or re-
lated services that will be relied upon by the plan or otherwise be a
significant factor in any decision or action by the plan.

2. Conflict of Interest

As previously noted, ERISA prohibits a fiduciary from receiving
any consideration for his own account from any party dealing with
the employee benefit plan in connection with a transaction involving
the assets of the plan. These provisions are designed to prevent kick-
backs and to prevent fiduciaries from exercising their fiduciary re-
sponsibilities when they have interests which may conflict with the
interests of the plans.?® ,

However, the Department of Labor has issued an administrative
exemption ?* which permits a “pension consultant” 2* to receive a “sales

22 Phe exchange of correspondence with the Secretary of Labor is in Appendix M.
b—m St)eei 1(',;onference Report on BERISA, p. 309 and ERISA Regulations, 29 C.F.R. § 2550.408

2(e . :

.24 The Department’s exemptive authority is in ERISA § 408(a), 29 U.S8.C..§ 1108.

25 The term ‘‘pension consultant” is not defined. However, the exemption appears to be
inte?ded 1to cover insurance consultants to employee welfare benefit plans as well as to
pension plans.
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commission” from an insurance company in connection with the pur-
chase of an insurance contract with plan assets.®* Certain conditions
must be met to qualify for the exemption, including a requirement
- that the transaction be on terms “at least as favorable to the plan as
an arm’s length transaction with an unrelated party” and a require-
ment that the consultant obtain the advance approval of a distin-
terested fiduciary after furnishing disclosure of the sales commission
on the recommended contract—expressed as a percentage of gross an-
nual premium payments for the first year and each succeeding re-
newal year—and disclosure of the consultant’s affiliation with the
insurance company recommended.

Although this method of compensation appears to be common in the
insurance industry, it significantly impairs the independence of insur-
ance consultants * and, as a practical matter, permits insurance com-
panies rather than employee plan trustees to set the amount of compen-
sation of consultants. The value to a plan of a consultant’s professional
services is basically a reflection of his skill and the amount of time and
degree of difficulty involved in his assignments, which do not neces-
sarily bear any direct relationship to the size of the premium involved
in the insurance contract awarded. Compensation based upon a per-
centage of the premiwn provides incentives to consultants to recom-
mend more insurance or forms of insurance with higher premiums
(e.g. group whole life) than is truly necessary or appropriate for
employee plan beneficiaries.

The exemption granted by the Department of Labor sanctioning
this practice derogates from the objective of ERISA to assure that
persons serving a plan in a fiduciary capacity discharge their duties
to a plan “solely in the interest of participants and beneficiaries” and
for the “exclusive purpose of providing benefits to participants and
beneficiaries.” 2 The Subcommittee believes that this practice con-
stitutes an irreconcilable conflict of interest. The conditions for the
exemption do not obviate the conrflict of interest; they merely place
the onus on plan trustees and other fiduciaries to evaluate whether the
method of compensation may have an impact on his professional
judgment as to matters on which such trustees and other fiduciaries
have little or no expertise. Therefore, the Subcommittee recommends
that the Department of Labor repeal the exemption from the pro-
hibited transaction provisions of KRISA for receipt by an insurance
consultant to an employee plan of compensation from insurance com-
panies in connection with the purchase of an insurance contract with
plan assets.

3. Guidelines for Determining Who Are Fiduciaries

It has been more than 4 years since the enactment of ERISA. By
now, the Department of Labor should have gained enough experience
with the roles of accountants, attorneys, real estate consultants, in-

28 Prohibited Transaction Exemption 77-9; 42 Fed. Reg. 32395 (June 24, 1977) and 44
Fed. Reg. 1479 (January 5, 1979).

2 Len Teeuws of Tolley International pointed out in his testimony that insurance con-
sultants are subjected to intense lobbying or marketing efforts from insurance companies
eager to sell to emplovee henefif plans and that he would be “delighted if this practice
would end” (p, 947). Certainl» this method of compensation makes it difficult for a con-
sultant to maintain complete objectivity.

B PRISA §404(a) (1), 29 U.S.C. § 1104(a) (1).
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surance consultants, and other persons who provide professional or
other specialized services to employee benefit plans to determine the
extent to which these persons are fiduciaries to the plans they serve.
Therefore, the Subcommittee recommends that the Secretary of Labor
issue interpretive guidelines which identify with greater specificity
the circumstances under which persons providing professional or other
specialized services to employee benefit plans are fiduciaries under
ERISA. Such guidelines would serve to alert persons dealing with
benefit plans as to when their activities make them fiduciaries and
of their obligations to conform their conduct to ERISA standards.

D. PROHIBITED SELF-DEALING AND CONIFLICT OF INTEREST TRANSACTIONS
UNDER ERISA

The Subcommittee’s investigation also raised questions concerning
the adequacy of the Prohibited Transactions provisions of ERISA
which are designed to obviate conflicts of interest in the ad-
ministration of employee welfare benefit plans.?® As previously noted,
these provisions prohibit or limit certain types of transactions between
a plan and fiduciaries or other parties in interest. One such pro-
hibited transaction is the furnishing of goods, services, or facilities
between the plan and a party in interest.?® This provision would appear
to bar a party in interest from serving as insurance agent or broker
for a company doing business with a welfare benefit plan, unless ex-
empt under Section 408 (b) (2) of the Act, 29 U.S.C. § 1108(b) (2) or
by the administrative exemptive provisions. Section 408(b)(2) ex-
empts “contracting or making reasonable arrangements with a party
in interest for office space, or legal, accounting, or other services nec-
essary for the establishment or operation of the plan if no more than
reasonable compensation is paid therefor.”

1. Relatives of Union Officials as Parties In Interest

The definition of “party in interest” ** includes any fiduciary, coun-
sel or employee of a plan, a person providing services to o plan, an
employer any of whose employees are covered by a plan, an employee
organization or union whose members are covered by the plan, certain
controlling persons of an employer or employee organization, an offi-
cer, director or employee of the plan or of any of the above. It also in-
cludes a relative %2 of any of the above, except an employee organiza-
tion and the officers, directors and employees mentioned. It appears
that relatives of union officers, who are not trustees or fiduciaries of a
plan, are not considered parties in interest to the plan; therefore, they
apparently are not subject to the Prohibited Transactions provisions
of ERISA.

The record of this case shows that the son of an official of the La-
borers’ International Union acted as broker in connection with the sale
by the Hauser group of an insurance contract to the Indiana La-
borers’ Fund. The Hauser group financed the establishment of that

» While the investigation dealt with employes welfare benefit plans, the. questions
raised and recommendations would also apply to pension plans.

30 ERISA §406(a) (1) (C), 29 U.8.C, § 1106(a) (1) (C).

L BRISA § 3(14), 29 U.S.C. §1002(14).

3 The term ‘relative” means a “spouse, ancestor, lineal descendant, or spouse of &
lineal descendant.” ERISA § 3(15), 29 U.S.C. § 1002(15).
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relative’s insurance agency and made commission payments to that
agency. Hauser entered this business relationship with this person pre-
cisely because he had contacts with union and plan officials. Since a
relative of a non-fiduciary union official is not a party in interest, this
transaction apparently did not come within the proscriptions of
ERISA. The record shows that the services performed by the union
relative were of little or no value to the Fund, which had its own
insurance consultant.

In view of the substantial influence that relatives of union officials
may potentially wield over union related employee benefit plans, the
Subcommittee recommends that the Congress consider amending
ERISA to include relatives of non-fiduciary union officers as “parties
in interest” with respect to any employee benefit plan which covers
members of such union and, thereby, subject them to the Prohibited
Transactions Provisions of the Act.

2. Receipt of Compensation by Parties in Interest

In its investigation the Subcommittee found that Hauser paid Sey-
mour Gopman, counsel for many of the Florida union employee benefit
plans which awarded insurance contracts to Hauser’s insurance com-
pany, $11,500 for introducing Hauser to officials of the plans. Since
Gopman stated that he was placed on the board of directors of
Hauser’s holding company “to look after the interests of the labor
unions.” e also advised one of the funds (Laborers Local 666) that
Farmer’s National was financially stable and able to handle its insur-
ance program, Thus, it appears that he may have exercised sufficient
discretiondry authority to have acted as a fiduciary with respect
to the insurance awards. However, the investigation did not adduce
sufficient, proof to make a conclusive determination.®® Receipt of such
compensation by a fiduciary is prohibited by Section 406(b) (3) of
ERISA.*

In any event, counsel to an employee benefit plan is a party in inter-
est ¥ and, thus, it would appear that a Gopman-type transaction would
come within the Prohibited Transaction provisions as a “direct or
indirect * * * furnishing of goods, services, or facilities between the
plan and a party in interest {or] transfer to, or use by or for the bene-
fit of, a party in interest, of any assets of the plan.” 3¢ In this regard,
access to officials of an employee benefit plan is an asset of the plan
and is not something that counsel to a plan has the right to sell whether
or not he is a fiduciary. There is clearly no basis for concluding that

32 In this connection, the Secretary of Labor has filed a civil action against Gopman
alleging that he was fiduclary with respect to Laborers Loeal 767 Health and Welfare
Trust lfund ard breached his fidueiary duty by dealing with zund assets for his own ac-
count and imprudent conduct, (Appendix E.) However, the complaint makes no reference
to the payment of any introduction fee by Hauser. .

# Thig prohibition did not becomn effective until Janunary 1, 1975, Gopman said that he
received all compensation from Hruser in 1974,

Alse, receipt of an “introduction fee” by counsel to an employee benefit plan for his
influence in affecting an insnrance award by the plan may constitute a eriminal offense
under 18 U,8.C. § 1954, which was in effaet prior to. the adoption of BRISA. Section
1954 makeg it o cerime for specified persons who are in o rosition to iInfluence
such a plan (including counsel to a plan) to receive or sgree to recelve or solicit any fee,
kickback, commission, gift, loan, money or thing of value because of or with the intent
to be influenced with respect to, any of his deeisions, actions, or other duties relating to
any question or mntter concerning such plan. The seetion does not prohibit bona fde com-
pensation or payments for goods or services furnished or performed in the regular course
of the duties of the reciplents.

B PRISA § 3(14)(A), 20 U.8.C, § 1002(14) (A).

S RRISA § 406(a) (1) (C) and (D) ; 29 U.S.C. § 1108(a) (1) (C) and (D).

b i i e A

ek o T

e e e i e S SO et SO VB

T A SRS o R

SACEE

s s



ul

[T

49

Gopman transaction would be exempt under Section 408(b) (2) as
necessary for the operation of the plan. Accordingly, the Subcommit-
tes recommends that the Department of Labor adopt interpretive
regulations making it clear that so-called introduction fees paid to
parties in interest, including counsel to a plan and any other non-
fiduciary parties in interest, constitute prohibited transactions.

Section 406 (a) of ERISA imposes an obligation on plan fidnciaries
to prevent the plan from engaging in a transaction which he knows
or should know constitutes a party in interest transaction. The pro-
hibition does not specifically apply to a party in interest who is not a
fiduciary. However, the Secretary of Labor 1s authorized under Sec-
tion 502 (i) of BRISA (29 U.S.C. §1132(i)) to assess a civil monetary
penalty against a party in interest (including a non-fiduciary party in
interest) which engages in a transaction prohibited by Section 406.37
Thus, by implication, a party in interest is under a personal duty to re-
frain from engaging in prohibited transactions and would appear
to be a proper subject of injunctive and other equitable relief under
Section 502(a) of the Act (29 U.S.C. §1182). The Subcommittee rec-
ommends that ERISA be amended to make it clear that a non-fiduciary
party interest who knows (or should know) that he has engaged in
a prohibited transaction is also a proper subject of an action seeking
injunctive and other equitable relief.

ERISA. does not impose a specific duty on the part of either
fiduciary or non-fiduciary parties in interest to disclose to a plan that
they are ergaging in transactions that are or may be violations of
ERISA. The Subcommittee recommends that Congress amend ERISA
to impose on parties in interest a specific duty to disclose to plan
administrators their financial interests in any party dealing with
the plan and any arrangements whereby such party in intevest will
receive compensation or other payments, including loans, for his own
account from a party dealing with a plan.

The proposed disclosure requirements should be patterned after
the provisions of the Labor Management Reporting and Disclosure
Act (LMRDA) which require union organizations, employers and
union officers to file annual reports with the Department of Labor
disclosing questionable payments and financial interests.’® For ex-
ample, officers and non-clerical employees of labor organizations are
required to disclose their and their families’ (1) financial interests
in employers and enterprises which do business with employers and
labor organizations, and (2) payments they and their families receive
from any employer or labor relations consultant to an employer (29
U.S.C. §432). Similarly, employers must report direct and indirect
payments to union organizations and union officers and employees. The
purpose of these reporting requirements was deseribed in Senate Re-
port No. 187, 86th Cosnigress, First Session (1959), p. 5:

a7 The amount of the penalty may not exceed 5 percent of the amount_ involved and,
if the transaction is not corrected, the Secretary of Labor {s authorized to impose a
penalty. of up to 100 percent of the amount involved. In the case of pension and certaln
other plans ‘‘qualified”. under the Internal Revenue Code, provision i made for the
imposition of a siml ar penalty in the form of an execise tax, (See Section 4975 of the
Internal Revenue Code.) ; :

58 (29 U.S.C. §431-433.) These reports are public information under 29 U,8,C. § 435.
Also, 29 U.S.C, § 439 provides criminal penalties for failure to file these reports and for
false statements and concealment of material facts in such reports.

s
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* # % [O]nly full disclosure will enable the persons whose
rights ave attected, the public, and the Government to deter-
mine whether the arrangements or activities are justifiable,
ethical, and legal.

This rationale is equally applicable to employee benefit plans.

In order to permit tlexibility to take into account the broad reach
of the definition of party in interest,* the Subcommittee recommends
that legislation direct the Secretary of Labor to adopt regulations
to implement the disclosure proposal. The regulations should be
designed to obtain only information as to business 1elationships and
financial interests which are material to the detection or assessment
of potentially unlawtul or questionable transactions. In this regard,
the regulations should be tailored to the responsibilities of the posi-
tions held by persons who are parties in interest. For example, coun-
sel, insurance consultants and other professionals which serve a plan
should disclose the names of their clients which have material business
dealings with the plan and any personal business relationships or
financial interests in a party which deals with the plan.

It is further recommended that the information disclosed pursuant
to these regulations be filed with the Department of Labor as required
under LMRDA, or be included in the annual reports required by
ERISA of employee benefit plans.*® Violations of these disclosure
requirements should be subject to criminal penalties under 18 U.S.C.
§ 1027 #* and to injunctive and other civil remedies.

The recommended disclosure requirements would alert employee
benefit plan officials to potential conflicts of interest and other ques-
tionable transactions. Such disclosures could also serve as supple-
ments to existing provisions concerning prohibited transactions. They
would provide a mechanism to alert plans, their fiduciaries, and the
Department of Labor as to the existence of possible prohibited trans-
actions and breaches of fiduciary duty.

The proposed recommendation contemplates disclosure of some
payments which might be criminal under 18 U.S.C. § 1954 which
prohibits payments to (and receipt by) employee plan fiduciaries and
certain other parties in interest because of or with the intent to in-
fluence (or be influenced with respect to) actions and decisions of
the plan. A person who willfully fails to report such a payment
may have a complete defense to prosecution for such failure to assert-
ing hig Fifth Amendment privilege against self-incrimination; how-
ever, the privilege against self-incrimination would not preclude
prosecution for filing a report which contains false information or
conceals material facts. See United States v. McCarthy, 298 F. Supp.
561 (S.D.N.Y. 1969), aff’d 422 F. 2nd 160 (2d Cir. 1970), appeal
dismissed, 8398 U.S. 946,

.

3 In some instances a firm dealing with the plan may itsclf be a “party in interest,”
thus mnking officers, divectors, and controlling persons of that firm parties in interest,
The Snbcommittee's propinsal 1s not intended to require regular officers, directors, and
controlling persons to disclose hona fide compensation for thelr services to such firm.
Disclosure requirements should not apply to ‘clerlcal employees, Also, persons who are
parties in interest solely by virtue of being relatives of fiduciaries. service providers, ete.,
may include their disclosures in the reports of their fiduclary or service provider relatives,

O WRISA § 103, 29 U.8.C § 1023. These reports are available to plan participants.

#9 See discussion of this provision in footnote 18 on p, 41 of this report.
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The preceding recommendation is designed to facilitate detection of
questionable, improper, and prohibited transactions by requiring an-
nual reporting by parties in interest. The Subcommittee also recom-
mends that Congress amend ERISA to require the Department of
Labor to adopt rules requiring employee benefit plan fiduciaries to ob-
tain written certified disclosures from parties dealing with the plan
(“dealing party”) prior to entering any material transaction with the
dealing party. ‘The disclosures should cover any payments made or to
be madoe in connection with the proposed transactions to any fiduciary
or other party in interest and any financial interest which any fiduciary
or other party in interest may have in the dealing party. Lhe legisla-
tion showld make it clear that the required disclosures would be subject
to the criminal penalties of 18 U.S.C. § 1027 for false statements and
concealment of material facts.

E. JOINTLY MANAGED TRUST FUNDS

‘The Subcommittee also is concerned that the present structure of
many employee benefit trust funds jointly managed by employer and
employee representatives does not adequately protect against potential
contlicts of interest. The provisions of the Taft-Hartley Act relat-
ing to such trust funds require that employees and employers be equally
represented in the administration of such funds “together with such

neutral persons as the representatives of the employers and the repre-

sentatives of employees may agree upon * * *”42 However, the Sub-
committee has found in the course of its investigations that there are
seldom any “neutral” trustees, and that frequently the union and man-
agement trustees are the same individuals who must face each other
periodically over the collective bargaining table.

In reviewing the process by which the trustees of various funds
decided to award their insurance contracts to the Hauser group, it
appears that one or more of the union trustees tended to dominate the
proceedings. Although management trustees sometimes raised ques-
tions concerning the proposals by the Hauser companies or about the
companies themselves, in a number of instances they acquiesced in what
the union trustees wanted to do. This raised the question of whether or
not the fact that the management trustees would have to face the labor
trustees across the bargaining table at some future date may have
aflzcted their actions as trustees.

To minimize this potential conflict of interest in the jointly managed
trust funds, the Subcommittee recommends that the Congress amend
the Taft-Hartley Act to require the inclusion of independent neutral
trustees. The Subcommittee also recommends that the Congress ex-
tend the “sunshine” or open meetings principle to jointly managed
trust funds by requiring that all meetings of the trustees be open to
participants in the fund. It is further recommended that a verbatim
record be kept of the proceedings and made available for review by
any participant in the fund and members of the public as are reports
required by the Labor Management Reporting and Disclosure Act
(29 U.S.C. § 435).

4229 U.8.C. § 186(c) (5) (B).
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F. SANCTIONS AND REMEDIES AGAINST UNIONS AND EMPLOYEE BENEFIT
PLAN OFFICIALS WHO ARBUSE THEIR POSITIONS OF TRUST

In its investigation, the Subcommittee learned that Bernard Rubin
continued to serve as a trustee of local labor organizations of the In-
ternational Laborers’ Union and related employee benefit plans after
he was convicted of several counts of violating the racketeering statutes
and embezzling the funds of these organizations. Following the con-
viction of Rubin, the Court of Appeals granted a stay of the District
Court’s order under 18 U.S.C. § 1963 requiring Rubin to forfeit his
plan and union positions. The Department of Justice uncovered evi-
dence that Rubin continued to embezzle union and union employee
plan funds between the time of his conviction and his removal two
years later from his fiduciary positions pursuant to a court order
setting conditions on hisbond pending appeal.

1. Forfeiture of Positions

A union or employee plan official who is convicted of racketeering
violations involving embezzlement of the assets of such entities or other
misconduct affecting those entities (e.g., kickbacks and fraud) should
not be permitted to exercise control over the plan. If he is ordered to
forfeit his positions with those entities and the order is stayed pending
appeal he should at least be suspended from performing any functions
until the appeal is decided. Accordingly, the Subcommittee recom-
mends that legislation be adopted which would provide for such
suspension,?

9. Disqualification

Both the Labor Management Reporting and Disclosure Act
(LMRDA) and ERISA prohibit a person convicted of certain crimes
from serving as a trustee, officer, employee, or consultant to labor or-
ganizations (LMRDA, 29 U.S.C. §504) and employe benefit plans
(ERISA 29 U.S.C. § 1111).** However, the disqualification does not
take effect upon conviction by a trial court, but only atter such judg-
ment has been sustained on appeal. Thus, a union or employee plan
official convicted of embezzling union or plan funds would not be dis-
qualified from holding those positions pending appeal. Many appeals
take years to reach their ultimate conclusion, years in which officials
like Rubin can further deplete the union and trust fund assets.

The Subcommittee believes that a union or plan official who is con-
victed by a trial court of a erime involving a breach of his position
of trust with a union or employee plan, should be suspended
from performing any official functions pending appeal. The consider-
ations forming the basis of the preceding recommendation with re-
spect to forfeitures for racketeering violations apply with equal

42 See discussion below of recommeéndation for suspension following conviction under
other criminal statutes, The Subcommittee assumes that the U.S. Courts of Appeal would
take appropriate steps to assure that appeals of cases where such suspensions apply will
be decided on 4n expedited basis. .

4 The forfeiture under the racketeering provisions of 18 U.S.C. § 1963 may be invoked
only upon a showing of a ‘‘pattern of racketeering activity”:; l.e. at least two acts of,
“racketeering aectivity”” which is_defined to include crimes which directly affect labor
organizations and employee benefit plans such as embezzlement and illegal payments for
influence. In contrast, the disgualification provisions of LMRDA and ERISA apply in
the case of conviction of any one of the disqualifying cerimes.
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force in such a case. Accordingly, the Subcommittee recommends en-
actment of legislation providing for such a suspension.

In examining the disqualification provisions of LMRDA and
ERISA, the Subcommittee found that the list of disqualifying crimes
under ERISA are much broader than those under LMRDA. For ex-
ample, ERISA enumerates fraund, including mail and wire fraud ; ille-
gal payments to officials of employee benefit plans (18 U.5.C. § 1954) ;
perjury ; obstruction of justice (18 U.S.C. §§ 1508, 1505, 1506§ ; inter-
ference with commerce by threats or violence; attempts to commit
any of the enumerated crimes or any crime in which any of the fore-
going is an element. However, the foregoing are not included in the
bist of disqualifying crimes under LMRDA. Thus, the Subcommittee
recommends that LMRDA be amended to bring it into conformity
with the corresponding disqualification provisions of ERISA.

As noted above, Allen Dorfman’s Amalgamated Insurance Agency
continued to act as the insurance claims processing agent of the
Teamsters Health and Welfare Fund even after his removal as con-
sultant to the Teamsters Pension Fund following his 1972 conviction
for accepting a kickback in connection with a Pension Fund trans-
action. The trustees of the Health and Welfare Fund could have in-
voked the prudent man rule and terminated its relationship with
Amalgamated, but it did nat do so.

The automatic disqualification provision of ERISA (29 U.S.C.
§ 1111) does not specifically bar a corporation, which is controlled by
or employs a disqualified person, from serving an employee benefit
plan as a consultant, agent, or other capacity.** The Subcommittee
considers this a loophole which should be closed by legislation extend-
ing the coverage of the provision to corporations and other entities
controlled by disqualified persons or which employ disqualified per-
sons.*® The legislation should provide that, before this disqualification
could be imposed, the affected entity must be given an opportunity to
obtain an exemption from the U.S. Board of Parole if it can be demon-
strated that the disqualified employee or control person will not take
part in any aspect of the entity’s dealings with the plan.+

The Subcommittee further recommends thal, a similar loophole in
the disqualification provision for labor organizations under LMRDA
(29 U.S.C. § 504) also be closed by similar legislation.

3. Preconviction Remedies

The disqualification provisions of LMRDA and ERISA apply only
after conviction of the specified crimes. In contrast, the Government
may invoke 18 U.S.C. § 1968 to obtain a profective order or equitable
relief to prevent a union or plan official under indictment for a pattern -
of racketeering activity for misuse of the sssets of such entity from
misusing such assets pending trial. This authority permits the Depart-

4 The disqualification. is Umited to 5§ years followlng final conviction or the end of
imprisonment whichever is later.

48Tt may be possible to invoke the disqualification provision against a corporation on
the theory that is the alter ego of the disqualified individual. However, it would be 2
difficult burden to sustaip such a theory and, in any e¢vent, it probably could not be used
to reach situations in which a corporation merely employs a disqualified individual.

" The ERISA presently provides that a corporation or partnership which is convicted
of a disqualifying crime may not be disqualified unlesis the Board of Parole determines,
after notice and an opportunity for hearing, that service to the plan would be incon-
sistent with the intention of this section.
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ment of Justice to take action independently of the Department of
Labor, which may not be able to effectively pursue regular civil rem-
edies because the evidence of the misconduct was developed by a
Grand Jury and, thus, not available for civil enforcement purposes.®

Comparable pre-conviction is not provided under non-racke-
teering criminal statutes relating to embezzlement and other misuses
of unton and plan assets. Thus, the Subcommittee recommends that
these criminal statutes be amended to authorize the Department of
Justice to seek appropriate pre-conviction restraints on union and plan
officials under indictment for crime involving misuse of union and
employee benefit plan assets (29 U.S.C. § 501 and 18 U.8.C. § 664).

4. Civil Remedies A gainst Union Officials

ERISA provides civil remedies enforceable by the Department of
Labor to remove plan fiduciaries who have breached their fiduciary
duties, obtain money judgments and to obtain other equitable or
remedial relief.®® The provision for “equitable and other remedial re-
lief” is broad enough to authorize the Secretary of Labor to seek and,
if the circumstances wazrrant, a court to impose a trusteeship or moni-
torship to protect or seek the return of fund assets. However, similar
protections are not afforded under LMRDA.

LMRDA. provides no authority for civil enforcement by the Gov-
ernment of the provisions of Title V of the LMRIYA, which impose
fiduciary obligations on labor union officers and er ployees and other
representatives (29 U.S.C. § 501) and provides for other safeguards
relating to bonding of union officer employees (29 U.S.C. § 502), loans
to officers and employees of unions (29 U.S.C. § 503), and the disquali-
fication of persons convicted of crimes from serving as union officers
(29 U.S.C. §504). The Subcommittee believes that this is a serious
deficiency and, therefore, recommends that LMRDA be amended to
provide the Government authority to bring civil actions for remedial
and other equitable relief against persons violating their fiduciary
duties to labor organizations and other duties under Title V of the
LMRDA. This will bring into conformity with the corresponding civil
enforcement provisions of ERISA.

6. “PRUDENT AN GUIDELINES UNDER ERISA

This case shows the need for vigilance by employee benefit plan
trustees and other fiduciaries with primary management responsibility
in protecting the plan against overreaching by operators such as
Hauser and his associates. As previously note%, ERISA provides that
a fiduciary shall discharge his duties with the care, skill, prudence and
diligence that a “prudent man” would use. The record of this case, to-
gether with the experience gained fromadministering ERISA, should
give the Department of Labor an adequate basis to define minimum
standards that fiduciaries must meet in order to comply with the pru-
dent man rule. Accordingly, the Subcommittee recommends that the
Department formulate and issue appropriate interpretive regulations
setting forth such standards. '

48 See Rule 6(e) of the Federal Rules of Criminal Procedure, .

PO BRISA §409, 29 U.S,C. §1109; and ERISA § 502(a), 29 U.S.C. 1132(a). BRISA
also authorizes a civil action for removal of a person who serves in violation of the dis-
qualifieation of Section 411 of BRISA, 29 U.8.C. § 1111,
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The proposed regulations should specify the steps trustees should
take to investigate the backgrounds of persons furnishing services to
the plan in order to determine their reliability, potential conflicts of
interest they may have, and their status as fiduciaries. Such inquiry
should adduce information which would permit plan trustees to deter-
mine whether to retain the services of consultants and other persons
who have special expertise. )

The proposed regulations should also require trustees to make in-
quiries into bidding insurance companies in order to determine the rep-
utation of their management and the financial responsibility of such
companies, including reinsurance, finder’s fee and commission ar-
rangements. The nature and extent of such inquiry would be less
burdensome if the Subcommittee’s recommendations for minimum
standards for insurance companies doing business with employee bene-
fit plans and other insurance related proposals were adopted.

The proposed regulations should further require plan trustees tu
adopt written procedures designed to prevent and detect overreaching
of and fraud on the plan and breaches of fiduciary duty and “pro-
hibited transactions.” The procedures should set forth the details of
the plan’s internal control and accountability system and provide for
documentation and audit of compliance with plan procedures, includ-
ing the basis of decisions involving dispositions of plan assets as well
as the nature and results of the inquiries into persons providing serv-
ices to the plan and bidding insurance companies. The regulations
should also require adoption of competitive bidding procedures for
purchases of insurance and other appropriate transactions and em-
phasize the need for plan trustees to he watchful for deviations from
established procedures and other irregularities.®

The above proposals for “prudent man” guidelines are intended to
complement the Subcommittee’s other recommendations which are de-
signed to remedy significant weaknesses in insurance regulation and
current Federal laws which protect employee benefit plans, Imple-
mentation of these other recommendations should make it significantly
more difficult for a Hauser-type scheme to achieve success. However,
employee benefit plans would still remain attractive targets for un-
scrupulous operators who promote similar or novel schemes. Thus, the
ultimate responsibility for protecting the interests of employee benefit
plans must remain with the trustees and other fiduciaries of such plans.
This case shows that they cannot necessarily take comfort in “industry
practices,” but- rather must discharge their duties with a healthy
skepticism. To that end, the recommended prudent man guidelines
would heighten the awareness of persons vested with responsibility
for management of such plans as to what is required of them as
fiduciaries.

H. IMPROVEMENTS IN THE DEPARTMENT OF LABOR’S ENFORCEMENT PROGRAM

As previously noted, the Department of Labor has filled 82 of the 90
positions it promised about a year ago to assign to the Department of

50 The Department of Labor recently adopted a regulation which sets forth guidelines
on the investment of plan assets under the “prudence” rule (29 C.F.R. § 2550 404a-1),
The matters to be dealt with in the prudent man guidelines recommended by the Subecom-
mittee are not covered by the Department's regulation. For example the Department's
regulation deals only with investments and thus does not cover background inquiries,
internal control, and procedures to prevent fraud and BRISA violations,
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Justice’s Organized Crime-Strike Forces. The Subcommittee recom-
mends that the Department promptly fill the remaining positions and
continue its commitment to support the organized crime program. Also,
the Department is directed to submit to the Subcommittee within 60
days a report on the status of its commitment. The report should also
contain a summary of the strike force investigations in which Depart-
ment personnel have participated and the outcome of such investiga-
tions, including the results of any prosecutions.

The Department of Liabor has suggested that it has no responsibility
to detect and investigate violations of criminal laws relating to em-
ployee benefit plans in Title 18 of the U.S. Code because they are not
technically part of ERISA. The provisions include prohibitions
against embezzlement (18 U.S.C. § 664), kickbacks (18 U.S.C. § 1954),
and false statements in reports under ERISA (18U.S.C. § 1027). The
Subcommittee recommends that Congress amend ERISA to make it
clear that the Department of Labor’s investigative responsibility
extends to such crimes. ‘

The Subcommittee further recommends that the Department of
Labor reassess its position with respect to the September 28, 1978
GAQO report which found several serious shortcomings in the Depart-
ment’s enforcement program. The Department is directed to submit
to the Subcommittee within 60 days a detailed report of the results of
its reassessment of each GAO finding and recommendation. In this
connection, the Subcommittee cannot emphasize too strongly the need
for the Department of Labor to carry out a vigorous criminal and
civil enforcement program. The GAO report and the comments of the
Department of Justice make it clear that, in order to achieve this ob-
jective, the Department of Labor needs more qualified manpower than
has been requested by the Department of Labor and the Office of Man-
agement and Budget and approved by Congress. Thus, the Subcom-
mittee recommends that Congress carefully consider Department of
Labor budget requests for enforcement personnel to assure that per-
sonnel needs are adequate to the task. A complete accounting of its
personmnel needs in the Department’s report to the Subcommittee will
obviously assist the Congress. The Department of Labor’s report
should also contain its legislative recommendations to correct any de-
ficiencies in its jurisdietion or investigative tools which prevent it
from dealing effectively with abuses affecting labor organizations and
employee benefit plans. o

The Department is also directed to submit within 60 days a state-
ment as to what action it will take in response to each of the Subcom-
mittee’s preceding recommendations for the adoption of regulations
and guidelines (see Sections B~6, C,and G).

——
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III. DEeratts oF TEE EVIDENCE

A. THE INVESTIGATION

Under section 3, paragraph 2 of Senate Resolution 370, 95th Con-
gress, 2nd Session, and similar resolutions of preceding Congresses, the
Permanent Subcommittee on Investigations has been authorized to
investigate improper practices and activities in the labor-management
field detrimental to the interests of the public, employers, or employees.
Pursuant to this authority, and the Subcommittee’s rules of procedure,
the Subcommittee in early 1976 unanimously authorized the staff to
undertake preliminary inquiries into problems in the labor-manage-
ment area. Subsequently, attention was focused on problems besetting
labor union insurance programs.

As part of its work in this area, the Subcommittee, in June 1976,
issued a committee print entitled “Staff Study of the Severance Pay-
Life Insurance Plan of Teamsters Local 295.” That study dealt with a
highly questionable life insurance plan which was promoted and sold
to the Local 295 Severance Trust Fund by one Louis C. Ostrer and his
associates. The effect of that plan was to extract high insurance pre-
miums and excessive commissions from the Severance Pay Trust Fund
through the sale of individual whole-life policies to union members
rather than a more conventional and much less costly group-term life
policy. Following the issuance of that staff study, the staff continued
its investigation of the activities of Ostrer and his associates. In March
of 1977 the Subcommittee held a public heoring and released a com-
mittee print entitled “Supplemental Stai* study of Union Severance
Pay-Life Insurance Plans adopted by Union Locals,” which showed
that the same type of plan had been sold to 11 other union trust funds
in six states, and that commissions amounting to as much as 90 percent
of the first year premiums had been paid to the plan’s promoters.

During the course of the Subcommittee’s investigation into the activ-
itles of Ostrer and his associates, the staff identified another group,
headed by a2 man named Joseph Hauser,* that had sold thousands of
whole life and other insurance policies to some of the same Florida
union trust funds and individuals as had the Ostrer group.

In accordance with the Subcommittee’s rules of procedure, an in-
quiry imto the activities of Hauser and his associates was authorized by
tl&? 7Subcommittee on September 16, 1976, and reauthorized on July 12,
1977,

1In December 1978, the Secretary of Labor Instituted a civil action against Ostrer
and the trustees of Southeast Florida Laborers’ Digtrict Council Pay Trust Fund alleging
that they breached ‘their fiduciary dutles by causing the Fund to expend. excessive and
unwarranted sums in connection with the funding of health benefits resulting in a loss
of $300.000. Marshall v. Rubin, et al., C.A. No. 78-5749 (U.S. District Court, Southern
District of Florida). See discussion of that action in the letter from the Secretary of Labor
to the Subcommittee which is in Appendix B. Former Fund trustee and defendant Bernard
Rubin was also an import figure in Hauser's activities. (See discussion below.)

(67
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The immediate objectives of the investigation were to determine the
reasons for the phenomenal success of the Hauser-affiliated companies
in obtaining labor union trust fund insurance contracts in competition
with many of the largest and best known insurance companies in the
country ; whether there were improprieties on the part of fund trustees
or others in the awarding of such contracts to the Hauser group; and
whether, how, and the extent to which Hauser and his associates had
converted labor union trust funds to their own use. )

The ultimate purpose of the investigation was to determine whether
the improprieties identified had been made possible by deficiencies in
Federal and State laws, or in the administration and enforcement of
such laws, and if so, to formulate appropriate recommendations for
legislative oradministrative remedies.

Due to the highly complex and widespread nature of the Hauser op-
eration, the number and volume of complicated financial transactions
involved, and the intricacies of the programs and bidding processes in-
volved in the awarding of labor union insurance contracts, a full year
was required to complete the investigation. It involved the issuance of
almost 100 subpenas and the review and analysis of voluminous records
and files. It also required extensive field work including interviews
with numerous prospective witnesses.

As a result of the information obtained during the investigation,
the Subcommittee held 11 days of public hearings on October 10-12,
17-19, 28 and 31, and November 1, 2 and 4, 1977. Twenty-seven wit-
nesses were examined under oath, including several members of the
staff who had participated in the investigation, and additional evi-
dence was received in the form of exhibits and sworn aflidavits. The
printed hearing record covers 1,209 pages.

The members of the Subcommittee staff who participated in this in-
vestigation were: W. Donald Gray, LaVern Duffy, John J. Walsh,
William Anderson, and Ray Madden of the Majority Staff; Robert
Nichols, a Congressional Fellow on loan to the Subcommittee from the
Equal Employment Opportunity Commission; and Jonathan Cottin,
Howard Marks, and Joseph J. Block of the Minority Staff. The Sub-
commnittee was also assisted by Joseph Unger, Herbert Harris, and
Franklin Dana of the General Accounting Office who were assigned
to work with the regular Subcommiittee staff and made significant
contributions to the investigation. The investigation was under the
overall supervision of former Chief Counsel Owen J. Malone and for-
mer Chief Counsel to the Minority Stuart M. Statler. This report was
written under the supervision of LaVern J. Duffy, General Counsel to
the Subcommittee. o

Following is a detailed summary of the evidence obtained by the
Subcommittee during the investigation. ‘

B. OVERVIEW OF THE HAUSER OPERATION

There were some similarities between the operations of the Louis
Ostrer and Joseph Hauser groupw, notably in their atiempts to influ-
ence labor leaders to purchase high-premium whole-life or permanent
type insurance for their groups, rather than the more conventional and
less costly group-term life. However, Hauser’s operation was much
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larger, more sophisticated and significantly more complex than
Ostrer’s.

The Ostrer group sold only one product, individual whole-life in-
surance policies, to a specialized type of fund, severance pay trust
funds. The Hauser group ? dealt with the unions’ general health and
welfare funds. If Hauser and his associates could not sell a fund whole-
life insurance, they would sell it group-term life, as well as health,
accident, and disability insurance.

While the Ostrer group was largely dependent for income on com-
missions from the insurance companies with which they placed the
insurance they sold, the Hauser group acquired and ran its own insur-
ance companies. Thus, the Hauser group had access to and use of the
full premium payments from the business they generated, including
the reserves for future claims.

The normal insurance company uses most of the premiums to pay
claims and to set up reserves which are placed in qualified invest-
ments. In contrast, the modus operandi of Hauser and his associates
was to channel large labor union trust fund insurance premiums into
their insurance companies and then to convert large amounts of these
union premium monies to their own use before the claims caught up.
As claims mounted against the premiums which had been diverted
to other uses, a portion of the premiums from newly acquired labor
union business would be used to pay the claims against old business.
As a result, new business had to be generated constantly to bring in
new premium dollars to pay claims, the reserves for which had been
diverted to other uses. In this respect, the Hauser operation resembled
a “Ponzi Scheme,” or never-ending chain in which the later victims
generally suffer the greatest loss. In this case, the last purchaser of
insurance from the Hauser group was the Teamsters Fund which
also suffered the largest single loss—$7 million.

Moreover, when the Hauser group had largely exhausted the labor
union business available to it in States where its own insurance com-
panies were licensed to do business, it entered into a type of reinsur-
ance agreement, known in the insurance industry as a “fronting”
agreement, with a company licensed in other States. The Hauser
group would then sell insurance to labor union trust funds in those
States, using the policies of the fronting company, but reinsuring
all or most of the risks into one of the Hauser-controlled companies.
Most of the premiums would also be passed on to the Hauser company.

The Subcommittee’s investigation showed that during the 3 years
of its existence, the Hauser operation enjoyed phenomenal success
in securing insurance business from labor union trust funds.

For example, during the period 1973-1976, the Hauser affiliated
insurance companies collected over $39 million in insurance premiums
from 20 labor union trust funds headquartered in 8 States (pp. 13-
14, Exhibit 1A).2 At the time of the Subcommittee’s investigation,
only $25.6 million had been paid out in claims against the $39 million
collected in premiums, leaving over $13 million—or approximately

aThe term “Hauser group” refers to Joseph Hauser, the insurance companies and other
firms which he controlled and the officers, directors, and the employees of those firms.

3Unless otherwise indleated, page and exhibit numbers cited in this report refer to
pages in the printed hearing record and exhibits printed or indexed in the hearing record.
Citntions to Appendices refer to documents which were not {ncluded in the hearing
record, but which are made a part of this report.
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one-third of the total premiums—unaccounted for. More recent in-
formation indicates that actual losses resulting from Hauser’s activ-
ities totals at least $8 million, which includes the $7 million Team-
sters Fund loss and over a $1 million loss sustainted by several
Florida Laborers’ health and welfare funds.* Teamsters Fund trustees
and certain Fund beneficiaries have instituted civil actions seeking
the recovery of the loss.® The Secretary of Labor has instituted one
action against Hauser and certain of his affiliated firms and the cur-
rent and former trustees of Florida Laborers’ Local 767 Health and
Welfare Fund alleging that Hauser induced fund trustees to breach
their fiduciary duties in expending excessive amounts of plan assets
for individual whole life insurance policies. The Secretary of Labor
is also preparing to institute legal action or considering possible
legal action with respect to a number of the Florida funds.®

Due to the enormous number of claims and other transactions in-
volved, and the non-availability of many records, the Subcommittee
did not attempt to verify the accuracy and validity of the claims
figures which were provided by the trust funds, nor was the Subcom-
mittee able to trace every dollar of the remaining premium payments.
However, on the basis of the bank accounts and other records whigh
the Subcommittee was able to obtain and analyze, approximately $11,-
700,000 in diversions and questionable expenditures by Hauser and his
associates from the union trust fund premium moneys were identified.
This amount constituted about 80 percent of the total premiums paid
by the union trust funds. Details of these diversions and questionable
payments were included in Exhibits 2A through 2H of the hearing
record (pp.16-33). .

These exhibits showed $775,402 in conversions to cash by Hauser
and his associates, including a number of individual transactions
ranging from $50,000 to $200,000; $3,334,629 in payments to other
enterprises controlled directly by Hauser and/or his associates; $199,-
932 for payment of what appeared to be personal expenses; and
$354,192 for commissions, fees, or other payments to insurance agencies
and other enterprises most of which, while not directly controlled by
Hauser and his associates, were established at Hauser’s behest, and
funded almost entirely by payments from the Hauser affiliated insur-
ance companies. A. number of these agencies were owned by relatives
or associates of labor union officials associated with trust funds that
placed their insurance with the Hauser companies. In addition, some
$5,792,463 was placed in investments which were at best questionable
and at worst, worthless and possibly fraudulent ; $713,058 was paid out
in legal fees, many of which appeared to be extraordinarily high, and
frequently were made to firms which were representing Hauser or
his associates in their personal legal difficulties or in other matters
unrelated to the normal operations of the insurance companies. Finally,
there was $555,319 in miscellaneous disbursements which bore no

4 Well over $20 million of the aforementioned $39 million in premium payments to the
Hauser affiliated insurance companies were made by the Teamsters and Florida funds.

- gopli)es of the Complaints in these actions and certain other court papers are in Ap-
pendix D.

¢ See correspondence from the Secretary of Labor in appendix ¥. The Secretary notes
that several cases are stil]l under investigation and that the results of cther investigations
failed to uncover losses to funds in Indiana, Arizona, Rhode Island and Hawaii,
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apparent relationship to the normal business operations of the insur-
ance companies.

‘While some of these payments could conceivably have been related
to normal and legitimate operations of the insurance companies, in
many instances they clearly were not. For example, Hauser wrote
a check for $1.1 million to a Swiss Corporation, Zeeveo A. G., which
had no apparent relationship to the operations of the insurance com-
panies identified in the Subcommittee investigation and which was
never satisfactorily explained. A court-appointed receiver for Hauser’s
National American Life Insurance Company recovered about $832,000
of the $1.1 millien. Hauser finally made restitution of another $146,000
only after having been held in contempt for failure to comply with
a Federal court order.

In other instances, payments which are normally considered quite
legitimate for an insurance company were questionable for other rea-
sons. For example, many of the commission payments made to insur-
ance agencies appeared to bear no relationship to the volume of, or
particular blocs of, business generated by those agencies. (See e.g.,
pPp. 26-27, 84-85, 358, 369-370, 512, 516, 518.) To the extent that such
commission payments exceeded the amounts which would be due under
the terms of agency agreements, they were carried on the books as
“commission advances.” The largest share of such commission pay-
ments and advances was made to companies controlled directly or
indirectly by Hauser. While some portion of these payments might be
considered legitimate, there was either no or inadequate documentation
as to business purpose. Overall, these questionable payments were
nothing short of disastrous from an insurance underwriting point of
view. All of the insurance companies involved are now in receivership.’

The Subcommittee’s investigation shows that most of the labor
union insurance business of the Hauser afliliated companies, other
than the whole-life policies, was written on a “cost-plus” basis. This
means that the premiums paid by the union trust funds to the insur-
ance companies were limited to the amount of the anticipated claims,
based on past experience, plus a so-called “retention” fee to cover the
insurance company’s expenses and profit. In most cases “retention
fees” amounted to 4 percent or less of the anticipated claims. Thus,
this was very low margin business. The retention for expenses and
profit could not possibly support the diversions of premium dollars
1dentified by the Subcomimittee’s inquiry.

This “cost-plus” feature of an insurance contract normally allows
the insuring company to operate on such a thin margin because the
company does not have to assume the risk that the actual claims will
exceed the anticipated claims. If this occurs, the labor union trust
fund must pay the difference at the end of the policy year. On the
other hand, if the actual annual claims are less than the anticipated
claims, the labor union trust fund is due a refund of the difference.

The Subcommittee’s investigation and heurings show that the
Hauser group followed a general pattern in obtaining labor union

7 Farmers National Life Insurance Co. of Tlorida is nmow in liquidation proceedings.
Farmers National policy holders, many of whom had become uninsurable, lost their insur-
ance coverage and cash values. Old Security Life Insurance Company and Family Provider
are also in ligquidation proceedings, Although it suffered subgtantial losses and still has
major claims outstanding against it (most Importantly, a claim by the Teamsters Fund),
National American Life Insurance Company of Louisiana has been reorganized with no
termination of life insurance coverage for its policy holders.

i
}
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trust fund insurance business. The group’s method was to cultivate
relationships with labor union officials, members of their families,
and other persons close to them in order to gain access to the business.
In some instances, the group obtained assistance from fund trustees,
an insurance consultant, and an attorney to certain funds. The Hauser
group frequently offered economic incentives to these persons, which
included the payment of gratuities to some fund trustees and union
officials and payment of a finder’s fee to a fund attorney. In other
instances, the Hauser group established and underwrote the ex-
penses of insurance agencies for relatives of or persons having con-
tacts with union leaders and agreed to pay commissions and/or pre-
mium overrides to such agencies. Hauser also offered to use his union
contacts to assitf an insurance consultant in acquiring other union
employee fund clients.

In substantial part through these persons, the Hauser group was
able to bring about the rebidding of the union employee benefit plans’
insurance program, and/or see to it that one or more of Hauser’s com-
panies and/or their reinsurance partner, the Old Security Life In-
surance Company, was included on the list of companies invited to bid.
The Hauser group frequently exerted influence to have the invitations
for bids include a request for proposals on the expensive permanent
or whole life insurance being promoted by the Hauser group.

The Hauser group usually submitted the lowest bid. In some in-
stances, operating through their inside contacts, the Hauser group
even prepared or helped prepare the bidding specifications and the
list of bidders used by the trust fund involved or, after invitations
were issued, the Hauser groun received information and advice from
inside some of the plans involved.

In a number of instances, the Hauser group brought influence to
bear on the plan trustees to approve group permanent life insurance
as part of their insurance program and to accept their group perma-
nent bid. Where this did not succeed, the Hauser group mfluenced the
trustees to award it contracts for other forms of insurance such as
group term life, and health, accident and disability coverage.

The Subcommittee’s investigation and hearings explored in great
detail how this general pattern was followed with respect to particular
labor union groups.

The Hauser operation involved three more or less distinct phases.
The first involved the sale of insurance to labor union groups pri-
marily within the State of Florida and surrounding States where
Hauser’s Florida-domiciled insurance company was licensed to do
business. Phase two involved expansion into other States through the
use of a reinsurance fronting agreement with Old Security Life Insur-
ance Company of Kansas City, Missouri, a non-Hauser owned insur-
ance company licensed to do business in 49 States. Through this device
the Hauser group was, in effect, able to write labor union group insur-
ance contracts in States where the Hauser-owned companics were not
licensed to do business. The third phase of the Hauser operation in-
volved a concentrated and ultimately successful effort to obtain the
life insurance contract of the Teamsters Central States, Southeast,
and Southwest Areas Healtl and Welfare Fund, reputedly the largest
such contract in *he country.

H
i
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Succeeding sections of this report deal with each of these phases of
the Hauser operation.

C. PHASE ONE—FLCRIDA

The Florida phase of the Hauser operation began in October 1973
when the Equitable Health Corporation of America, a California
company, made application to the Florida Department of Insurance to
purchase a controlling interest in Farmers National Life Insurance
Company, a small Florida based carrier. According to a January 1973
prospectus filed by Equitable with the Securities and Exchange Com-
mission, Joseph Hauser was a founder and principal organizer of the
company, owned 64,800 shares of its stock, participated in its man-
agement decisions, and could be deemed a control person of the com-
pany (Appendix A~1).

From 1971 until he became active in the insuvance business in
Florida, Hauser had been involved in the sale of prepaid health plans
to unions and other groups in California. His key company in Cali-
fornis, & non-profit concern known as National Prepaid Health Plans
(NPHP), was highly successful in securing union business but had
difficulty in servicing and paying its claims. In January 1974 the Cali-
fornia Attorney General issued an order alleging that NPHP had
failed to maintain required reserves and net worth, had failed to file
quarterly and annual financial data, and had failed to pay any claims.
One of the reasons cited by the Attorney General for NPHP’s prob-
lems was the fact that it had paid more than 35 percent of its pre-
miums to Equitable Health Corporation, a profit-making concern,
for administrative services. The Attorney General termed this amount
“excessive’” and ordered NPHP to cease operations until the situation
was corrected. Two weeks later, NPHP filed for bankruptcy, leaving
debts of more than $2 million, including $1.5 million of unpaid med-
ical clairos.

At the time Hauser acquired control of Farmers National, the Justice
Department’s Organized Crime Strike Force in Los Angeles was also
investigating his 'California activities, including allegations that he
bribed labor union officials in order to have his prepaid health plan
adopted by their unions.

As a result of that investigation, Hauser was indicted in March, 1975
and on March 18,1977, Hauser was convicted in the U.S. District Court
for the Central District of California on four counts of the eight-count
indictment charging violations of 18 U.S.C. § 1954 (Offer, Acceptance
and Solicitation to Influence Operations of an Employee Benefit Plan).
The offenses of which Hauser was convicted involved bribes, or at-
tempts to bribe, the trustees of union trust funds and/or other union
officials to do business with his California prepaid health plans. He was
sentenced to a total of 214 years imprisonment, fined $46,000, and
placed on probation for 4 years (Exhibits 4A and 4B). The Court of
Appeals for the Ninth Circuit affirmed the conviction on March 21,
1979. Hauser has filed a petition with the Supreme Court asking it to
review thatdecision.

By the time Hauser was convicted in the California case, he had
already completed the insurance operation in Florida and other States
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which is the subject of this report—an operation that resulted in the
loss of additional millions of dollars of labor union trust funds and
later led to Hauser’s indictment in June 1978 and conviction in Febru-
ary 1979. .

1. Acquisition of Farmers National Life Insurance Company

As previously noted, when Hauser moved his base of operations to
Florida, he used Equitable Health Corporation to acquire working con-
trol of the Farmers National Life Insurance Company. According to
the testimony of James Hanna, Director, Division of Insurance Com-
pany Regulation of the Florida Insurance Department, who was the
official responsible for reviewing Equitable’s application to acquire
control of Farmers, the acquisition was personally approved by then
Florida Insurance Commissioner Thomas D. O’Malley. O’'Malley took
this action despite information received from the California Depart-
ment of Insurance questioning Hauser’s “integrity, competency, and
experience,” and recommendations from Hanna and the Department’s
chief examiner that it not be approved (pp. 77-79; exhibits 5A, 5B
and 5C). The Hauser interests were represented in this matter by
O’Malley’s former law firm, Ciravolo and Feldman of Miami, Florida.
Tn an affidavit given to the Subcommittee, Seymour Gopman, counsel
to several Florida Laborers’ funds, stated that he referred Hauser to
this law firm because it was “public knowledge” that O’Malley had
been a law partner of Ciravolo before he became Insurance Commis-
sioner so that it was “commonly believed that the law firm had clout
with the insurance department” (p. 188).8

Hanna testified that, subsequent to O’Malley’s approval of Hauser’s
acquisition, he had reason to believe that the Hauser group had, in
effect, used Farmers National’s own assets to acquire the company by
selling part of the company’s bond portfolie after the acquisition and
nsing the proceeds to pay off loans they had obtained to purchase their
stock in the company. Hanna further testified that he had been
unable to confirm this belief because the Santiago Bank in Tustin,
California, which handled the disposition of the Farmers’ bonds,
would not provide information concerning the transactions (pp. 80,
192). According to the Equitable prospectus mentioned previously,
John C. Barta, a vice president and director of Equitable, was alsoa
founder and director of the Santiago Bank. This was only one of a
number of instances in which State officials testified that they had been
unable to obtain necessary information about the Hauser insurance
operation from institutions in other States.

Hamna’s belief that the Hauser group had in fact used Farmers Na-
tional’s own assets to purchase control of the company was essentially
substantiated by the Subcommittee’s investigation (pp. 185-187;
exhibits 18-23).

8In this connection, O'Malley was later impeached by the Florida House of Representa-
tives and resigned from office before he could be tried by the Xlorida Senate. The
Impeachment proceeding included charges that O'Malley received an excessive amount of
money on the sale of his interest_in his law firm to his_former partners. On Dec. 18,
1975, O’Malley was indicted by a Florida Federal Grand Jury for mail fraud and other
criminal violations, On Jan, 18, 1979, he was convicted of, among other things, charges
that he deprived the people of Florida the right to his impartial services because he was
receiving payments from law partners for the sale of his partnership interest and that the
source of such payments.were fees obtained by his former law partners for representing
clients before O’Malley. Hauser was not charged in these proceedings.
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2. Concealment of Hauser’s Control of Farmers National

Shortly after Equitable Health Corporation acquired control of
Farmers National, Hauser took steps which concealed his control of
the insurance company. A holding company, Farmers Financial Cor-
poration, was formed and in March 1974 acquired Equitable’s con-
trelling interest in Tarmers National. Simultaneously, Hauser
brought in an experienced actuary, Brian Kavanagh, to become presi-
dent of both Farmers National and the holding company, Farmers
Financial. Kavanagh in turn hired two other experienced insurance
men, John Boden and Roger Carney, as vice presidents of Farmers
National. :

Hauser’s name did not appear as a stockholder of record, officer, or
director of Farmers Financial, and also disappeared from the list of
officers and directors of Farmers National. However, John Boden, a
former close associate of Hauser and a high ranking officer of several
of the Hauser controlled companies, after being granted immunity by
the Subcommittee pursuant to 18 U.S.C. §§ 6002 and 6005, testified
that Hauser maintained effective control of both the holding company
and the insurance company through 42 percent of the Farmers Finan-
cial stock held in the name of Brian Kavanagh and 25 percent held in
the name of Hauser’s brother-in-law, ¥arold Bernstein. Boden, a
former executive vice president of Farmers National and an officer
and director of Farmers Financial testified that:

* # % throughout the entire time I was associated with the
holding company * * * there was never any doubt that Hauser
had complete control over the firm. He made all major deci-
sions either alone or together with Brian Kavanagh, me, or
other individual directors.

In fact, the board of directors seldom held a formal meet-
ing. If a decision required written minutes or board resolu-
tions, these were drawn up without any actual meeting taking
place and often after the action had taken place.

The same is true for Farmers National Life Insurance Co.,
Joseph Hauser had actual, if not official, control over all the
activities of the company. * * * (P. 144.)

According to Boden, Farmers Financial Corporation was estab-
lished as a holding company for Farmers Life to conceal Hauser’s real
control of the insurance company and to show a different group of
shareholders from that of Equitable, presumably because of Equi-
table’s problems in California (p. 144). Also, the move allowed Hauser
greater freedom to engage in financial transactions with Farmers Na-
tional, through his other companies than he would have had had he
remained an officer or shareholder of the insurance company. Records
obtained from the Florida Insurance Department show that, on Feb-
ruary 18, 1974, the Department of Insurance had disapproved a re-
quest by Farmers National to purchase a condominium and lease it to
the Frank L. Kendall Insurance Agency, a California firm, in part
because Hauser was both a director of Farmers National and an officer
of Kendall (Appendix A-2). As shown in succeeding sections of this
report, after disguising his control of Farmers National, Hauser en-
gaged in numerous financial transactions with that company which
were invariably to his own personal advantage.
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In his testimony before the Subcommittee, John Boden stated :

When I joined Farmers National Life Insurance Co. in
Florids, I found that the company had recently written a sub-
stantial amount of new business. Hauser and Kavanagh told
me that they had “very special relationships” with labor
“unions in Florida, Indiana, Massachusetts, and California
and would soon write an even moré substantial amount of new
business for these groups. * * * (P.143.)

3. Obtaining Labor Union [nsurance Business in Florida _

The Subcommittee’s investigation shows that early in 1974, shortly
after the Mauser group acquired control of Farmers National Life,

“there was a large influx of new business to the company, almost ex-
clusively from labor union trust funds in South Florida. The unionsin-
volved were all in. the building trades and. affiliated with the Laborers,
Carpenters and Plumbers international unions. Included were the
Broward County Carpenters Local 103 Health and Welfare Fund;
Dade County Laborers Health and Welfare Fund (Locals 478 and
635) ; Laborers Local 666 Health and Welfare Fund; Plumbers and
Pipefitters Local 719 Health and Welfare Fund; Laborers Local 767
Health and Welfare Fund, and Laborers Liocal 938 Health and Wel-
fare Fund.

The total premiums paid to armers National by these six trust
funds during 1974 amounted to over $5 million (pp. 13-14). According
to the testimony of James Hanna the total of all premiums collected by
Farmers National during the year preceding Hauser’s takeover was
only $1,000,000 (p. 81). Moreover, a large portion of this new busi-
ness was in the form of high premium, high profit, individual whole-
life insurance policies on the lives of union members. The purchase
of this type of insurance by labor union trust funds was criticized in
the two previously mentioned stafl reports of the Subcommittee deal-
ing with the activities of Louis C. Ostrer and his associates.

According to Hanna’s testimony, during 1974 Farmers National
generated over 13,000 new whole-life policies from union benefit plans
representing $65,300,00C in insurance coverage, and 46 times more new
business than the company obtained during 1973 (p. 81).

The Subcommittee’s investigation showed that Hauser had taken
steps to obtain this Florida labor union insurance business even be-
fore acquiring control of Farmers National.

Seymour Gopman, an attorney from Miami Beach who for many
years had been retained by Laborers’ Union trust funds which placed
their insurance with Farmers National in 1974, gave the Subcommit-
tee a sworn affidavit (pp. 187~189) in which he stated that a client,
whom he declined to identify, introduced him to Joseph Hauger in
1973, prior to Hauser’s acquisition of Farmers National.?

According to the Gopman aflidavit, Hauser told him that he wanted
to set up labor union insurance operations in Florida similar to those
he had in California, and asked Gopman to assist him by introducing
him to labor union officials. An agreement was reached whereby

. 9Ag previously noted (pp. 63, 64), Hauser also sought Gopman's assistance in obtain-
ing the Florida Inmsurance Department’s approval of his purchase of Farmers National
émd. 1nIres%onse, Gopman referred ‘Hauser to the then Florida Insurance Commissioner’s
former Iaw firm. i
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Gopman would receive $2,500 per month from Hauser for his help.
According to Gopman he received a total of $11,500 under this agree-
ment, all during 1974. :

Gopman stated that late in 1973 he introduced Hauser to Bernard
G. Rubin, a powerful figure in the Laborers’ Union in Southeast
Fllorida and a trustee of several of its union employee welfare benefit
plans.

According to Gopman, in January 1974 he and Rubin traveled
to California for a 3-day weekend, as the guests of Hauser, to look
over Hauser’s California operation. They stayed at the Beverly Hills
Hotel. Hauser paid all expenses. Following this visit, there were
further meetings and discussions between Gopman, Rubin, Hauser
and a firm known as Florida Administrators, a consultant to Laborers
Health and Welfare Funds. Hauser then made &« presentation of his
health, accident and individual whole life insurance package to the
Laborers Union, which they later approved. All told, four of the union
employee health and welfare funds, which Gopman said he had rep-
resented, purchased insurance from Hauser’s Farmers Life (pp. 13,
187, exhibit 1A).

4. The Hauser-Rubin Relationship

John Boden identified Bernard Rubin as Hauser’s principal contact
in the Florida Laborers’ Union. Rubin had long been a prominent
leader of the Laborers’ Union in South Florida. At the time of his
involvement with Hauser he held the following Laborers’ Union posi-
tions: Special International kepresentative, Liaborers’ International
Union of North America; President, Southeast Florida Laborers’
District Council; Business Manager, Laborers’ Local No. 478; Presi-
dent, Laborers Local 666, Trustee, Laborers Local 293 Health and
Welfare Fund; Trustee, Laborers Local 767 Health and Welfare
Fund ; Trustee, Laborers’ Health and Welfare Fund of Dade County,
Florida; Trustee, Laborers’ Local 666 Health and Welfare Fund;
Trustee, Southeast Florida Laborers’ District Council Dental, Vision
and Preventive Care Trust Fund; and Trustee, Laborers Education
and Training Trust Fund; Trustee District Council Pension Plan.

Because most of the Florida Laborers’ insurance business was ob-
tained by Farmers National before he joined the company in July,
1974, Boden had no knowledge of what Rubin may have done to
assist the company in obtaining the Laborers’ business, or of any
remuneration to Rubin or any other Laborers’ Tnion official related
to Farmers National obtaining the Laborers’ business (pp. 146, 153).
It is clear, however, that soon after Hauser was introduced to Rubin
by Seymour Gopman, the attorney for the Laborers’ Unions, and the
January. 1974 visit with Hauser in California, health and welfare
plans of a number of South Florida Laborers’,  Carpenters, and
Plumbers unions awarded insurance contracts to Farmers National
that included Hauser’s controversial and costly group permanent life
insurance program. The minutes of a February 19, 1974 meeting at
which the health and welfare plan trustees for Laborers’ Union 666
awarded their business to the Hauser group show that Gopman, the
plan’s attorney whom Hauser promised to pay $2.500 a month to
help get Hauser’s operation started in Florida, advised the trustees
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that Hauser’s company, Farmers National, was financially stable and
able to handle their insnrance program (Appendix A-3).

In his affidavit, Gopman said that he was placed on the board of
directors of Farmers National’s holding company “to look after the
interests of the labor unions” (p. 189).

The Secretary of Labor has filed a civil action against Gopman
alleging that Gopman breached his fiduciary duty to Laborers Locai
767 Health and Welfare Fund by dealing with fund assets for his own
account and by engaging in imprudent conduct. M arshall v. Tricario
et al. (Appendix E).2° '

According to John Boden, Hauser and Rubin had “a very special
relationship” (p. 153). Boden testified that after he joined Farmers
National in July, 1974, Rubin was a frequent visitor to the company’s
offices; that he met with Hauser and/or other company officials sev-
eral times a week; that he anticipated—as would an officer or direc-
tor—in discussions of general corporate affairs, company . problems,
problems the company was having with the Florida Insurance author-
ities, marketing problems, including discussions as to how Farmers
National could obtain additional union trust fund business in Massa-
chusetts and Indiana; and that Rubin provided advice concerning
how new union business might be obtained, whom to talk to, and who
had the most influence. According to Boden, Rubin continued to
participate in the company’s affairs following his indictment and
conviction in 1975 on numerous charges of embezzling union funds
(pp. 155-157). (See pp. 6971 of this report for discussion of Rubin’s
conviction.)

Boden also described how Rubin benefited from his relationship
with Hauser. He said an associate of Rubin’s, a Jerry Olin, was put
on the payroll of Farmers Financial Corporation, the holding com-
pany, as the highest paid of Hauser’s executives despite the fact ac-
cording to Boden, Olin merely put in his time at the office and made
no contribution to the company. Asked by Senator Nunn if he had
complained about this Boden said he had taken the matter up with
Hauser and that “Hauser said he didn’t want him around either but
he was only there because of Bernie Rubin” (p. 157).

In addition, Boden testified that during the latter half of 1974,
Rubin used a Porche sports car that had been leased for him by
Hauser’s insurance agency, the National Financial Agency, and by
Any, Inc., another Hauser affiliate, and that Rubin’s son and daughter
were given jobs and received salaries from Farmers National (pp.
146, 157). ‘

5. The Hauser-T1icario Relationship

Sal Tricario is Business Agent of Laborers Local 767, a South
Florida union. He also has been a trustee of the Local 767 Health and
Welfare Fund. Boden testified that Tricario also had a special rela-

10 0On Apr. 7, 1978, Gopman pleaded guilty to four counts of an October 1977 indictment
charging him with filing a false tax return, embezzlement of employee benefit plan funds
and receiving fees, kickbaecks, and other things of value from Sage Corporation in connec-
tion with $1,5 million in loans by an employee benefit plan and Sage Corporation. These
matters were not the focus of the Subcommittee’s investigation, although Sage Corporation
did engage in certain mortgage transactions with the Hauser group which were examined
by the Subcommittee (pp. 75-77 of this report for discussion of Golden Horn Mortgnges).
Gopman received a 4 year prisen sentence and a $40,000 fine,
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tionship with Hauser and was a frequent visitor in Hauser’s office.
Farmers National received a contract for Local 767’s health and wel-
fare plan insurance program in March, 1974. According to Boden,
Hauser subsequently used money from Farmers National to purchase
an expensive boat for Tricario’s use. )

The boat was not registered in Tricario’s name, but according to
Boden it was regularly moored at Tricario’s home and treated by Tri-
cario as his own (pp. 146, 158).

Affidavits and documentary evidence obtained by the Subcommittee
show that on July 12, 1974, Tricario ordered a 36 foot Hatteras Sports
Fisherman at a net cost of $56,160 with a $5,000 cash down payment.
Acceording to an affidavit submitted by Roy ‘Clark, the boat salesman,
Tricario described the boat as a bonus or gift and stated that he did not
want his name on any of the documents (pp. 192-193). Accordingly,
Tricario was given a John Doe receipt for $5,000 and the purchase
order was written in the name of ANY, Inc., a Hauser company located,
at the same address as Farmers National Life. Subsequently, two of
Hauser’s employees, Peter Wagner and Linda Johnson, gave the dealer
a $5,000 check from ANY, Inc., signed by J. S. Hauser and Tricario’s
$5,000 was returned to him. When the boat was delivered the balance
was paid by a check signed by Brian Xavanagh, the President of Farm-
ers National, and drawn on another Hauser company, National Finan-
cial Agency, to which the boat was registered. However, the mooring
address was Tricario’s residence. Hauser sold the boat in 1976. The
purchaser, a Mel Adler, stated in a deposition that he had difficulty in
retrieving the boat from Tricario and that afterwards he received a
number of anonymous, threatening calls warning him to veturn the
boat to Hauser and indicating that Bernie Rubin owned a half interest
in it (pp. 189-204; exhibits 24-35).

Both Tricario and Rubin were called as witnesses to testify concern-
ing their roles in the awarding of Laborers Union trust fund insurance
contracts to Farmers National Life and their relationship to Hauser.
However, both invoked their Fifth Amendment Constitutional right
ag'?inst )self-incrimilnation in response to all questions (pp. 204-206;
257-259).

On February 16, 1979, the Secretary of Labor filed a civil action
against Tricario and others. The complaint alleges, among other things,
that Tricario breached his fiduciary duty to Laborers’ Local 767 Health
and Welfare Fund by causing the Fund to pay excessive and unwax-
ranted sums in connection with insurance contracts purchased from
Farmers National and by accepting use of the boat from the Hauser
group in exchange for his support of the Fund’s purchase of insurance
from Hauser’s company (Appendix E). ‘

6. Rubin’s Conviction

During the course of its investigation, the Subcommittee found that
Rubin had been indicted on July 8, 1975, and convicted on October 22,
1975 in the U.S. District Court, Southern District of Florida, for em-
bezzling approximately $400,000 from unionsand union trust funds of
which he was an officer. He was sentenced to 5 years in prison and fined
$50.000 (exhibits 109,111).

Following Rubin’s conviction, the U.S, District Court on January 20,
1976, ordered Rubin to forfeit his right to hold any office in the union
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and forfeit any right to act as trustee in any of the particular trust
funds involved. However, the forfeiture order was stayed by the U.S.
Fifth Circuit Court of Appeals after Rubin appealed his conviction to
that Court (exhibit 117). o

On September 12, 1977, the Department of Justice had initiated
an application to the District Court to revoke Rubin’s bond, pend-
ing appeal, based on evidence indicating continued embezzlements
amounting to about $2 million which occurred after the date of his
conviction (pp. 311-312, 315). Some of the moneys embezzled by
Rubin were used in connection with dealings with Hauser, Farmers
Life and Sage Corporation that were the subject of the Subcommit-
tee’s inquiry (p. 823). A hearing on that application was concluded
on October 5, 1977 with the entry of a bond condition order agreed
to by Rubin, divesting Rubin of all union and trust fund positions,
and restraining him from influencing; in any manner, or receiving
anything of value from, any union or trust fund (exhibits 118-121).1¢

In the December 1975 proceedings before the District Court con-
cerning the forfeiture of Rubin’s positions with the Laborers’ Inter-
national local unions and employee funds, the Department of Justice
pointed out that the International Union had not acted in any manner
to protect these unions or funds (exhibit 110). No subsequent action
was taken until after the Department instituted the aforementioned
bond revocation proceeding. In this regard, on October 4, 1977, the
Laborers’ International Union imposed a trusteeship over Southeast
Florida Laborers’ District Council and Laborers’ Local 666, organiza-
tions in which Rubin held office. The International also directed that
an audit and investigation be made of those organizations and of all
Laborers’ trust funds in Southern Florida (pp. 242-244).

Finally, the Subcommittee received testimony from Marty Stein-
berg, then a special attorney with the Department of Justice’s Orga-
nized Crime and Racketeering Strike Force in Miami, who handled the
Rubin case, that immediately after Rubin’s indietment, in July 1975,
his office had decided to petition the court to place all of the unions
and trust funds of which Rubin was an officer under a trusteeship, in
order to protect their remaining assets. According to Steinberg, a
request was made to the Miami office of the Department of Labor
for that Department te serve as trustee, and he received word back
that this request had been approved by the Department of Labor in
Washington.

"~ A motion was filed on July 10, 1975. However, according to Stein-
berg, he was later informed by the Solicitor’s Office of the Depart-
ment of Labor in Washington that the Department would no longer
accept the trusteeship and would oppose the motion on the grounds
that there was no precedent for such action and that it would take
too much manpower. According to Steinberg, he advised the Court
of the change in the position of the Department of Lakor and, within

1 Rubin agreed to divest himself of these positions in lieu of withdrawal of bond pending
appeal. On Sept, 22, 1977. the Court of Appeals for the Fifth Circuit affirmed Rubin’s
October 1975 conviction (559 F.2d 975). On Mar. 15, 1975, after 2 remand by the Supreme
Court, the Court of Appenls again affirmed, while reversing on two counts (591 .24 283).
On July 5, 1975, Rubin filed a petition for Supreme Court review, which is still pending.
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a week, the Court denied the motion for trusteeship (pp. 301-804).*2
On October 21, 1977, the Subcommittee sent Steinberg’s testimony
to the Department of Labor for comment. Secretary Marshall’s re-
sponse of November 2, 1977, takes the position that the Department
of Labor had neither the statutory authority nor the resources to
serve as trustee and assert that a request to serve as trustee was neither
received nor approved by any responsible official of the Department
of Labor. ] '
Secretary Marshall’s letter was sent to the Department of Justice for
review and comment on December 14, 1977. The response from the
Department of Justice, dated February 6, 1978, was signed by John C.
Keeney, Deputy Assistant Attorney General, Criminal Divis:on, points
out that the Department of Labor did not need statutory authority to
seek 9 trusteeship since the Department of Justice has such authority
under 18 U.S.C. § 1963 (b) and was merely seeking the assistance of the
Department of Labor to serve as trustee or monitor. The letter also
offers further details from Steinberg and his associates concerning
their efforts to secure the cooperation of the Department of Labor.2
Information filed with the Court in connection with the Rubin bond
revocation proceeding, which finally resulted in Rubin’s being divested
of all his union and trust fund positions (exhibit 121) shows quite
clearly that the alleged continuing embezzlements and misuse of some
$1,500,000 of union trust fund moneys involved in his dealings with
Joseph Hauser, Farmers National Life, the Sage Corporation and cer-
tain of the transactions involved in the Subcommittee’s investigation.
For his part in Haunser’s labor union insurance scheme, Rubin was
indicted on June 15, 1978, along with Hauser by the Grand Jury of the
U.S. District Court for the District of Arizona. On December 4, 1978,
Rubin entered a guilty plea to one count of a multicount indictment.
The count to which he pleaded charged him with engaging in a racket-
eering enterprise with Hauser and his associates which 1llegally mis-
applied the funds of union employee plans utilizing Farmers National
and other Houser companies (18 U.S.C. §§ 1961, 1962 (c), (1963) (Ap-
pendixC). In the same proceeding, Hauser also pleaded guilty on Feb-
ruary 5, 1979 to three counts of the indictment. Sentencing of Rubin
and Hauser has been deferred pending the conclusion of the trials of
the two remaining defendants.

7. Losses by Floride Labor Union Trust Funds

At the time of the Subcommittee investigation, the Florida labor
union trust funds had paid almost $14,000,000 in premiums to Farmers
National and had collected less than $10,000,000 in claims for a net loss
of over $4,000,000 (exhibit 1). Results of investigations into several of
these funds completed by the Department of Labor show that losses
will exceed $1 million (Appendix E).

One reason that the premiums exceeded the claims paid was
that, as previously noted, these groups purchased individual whole life

13 Following Rubin's conviction., the Department of Justice made another unsuccessful
motion seeking the appointment of an independent monitor to review dispositions of union
and employee fund _assets. Since the Department of Labor had again declined to perform
this function, the Department of Justice was not in a position as a practical matter to
implement such an appointment even if the Court had granted the motion.

13 The entire exchange of correspondence is contained in Appendix B.
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insurance policies which included an investment, or cash value, feature.
The disadvantages of this type of insurance for labor union groups has
been pointed out in the Subcommittee’s previous reports and hearings
dealing with the activities of Louis C. Ostrer and his associates. They
include high premiums, first year commissions of up to 90 percent of
the premium, and loss of the cash surrender value if the policy is termi-
nated within the first 3 years.

These disadvantages were reiterated in the testimony of Hauser
associates John Boden and James Hanna of the Florida Insurance De-
partment with respect to the Florida Labor Union Trust Fund insur-
ance programs. For example, a study conducted for the Florida De-
partment of Insurance showed that the cost to the Florida labor union
members was very high in terms of premiums and commissions, Hanna
estimated the premiums to be 50 to 60 percent higher than they would
have been for group term life. Boden estimated that the purchase of
individual whole life policies, by the Florida Labor Union Trust Funds
cost them approximately $1,000,000 per year extra. Moreover, due to
the high turnover in the construction industry, 6,000 of the 13,000
Farmers National policies issued to these members during 1974 lapsed
in 1975 and the cash value was thus lost. In 1975 Farmess National con-
verted the remaining individual whole life insurance policies to a
group permanent master policy issued to the fund trustees, without
making any corresponding adjustment in the premiums—which should
have been much lower—and also failed to put aside sufficient reserves to
back the policies. Hanna further testified that he believed the main
reason for converting the individual whole life policies to group per-
manent life was to lower the reserve requirements (pp. 82-88, 122-123,
147, 159-160, 162). As shown in the next section of this report, the
reserves were inadequate primarily because Hauser and his associates
were draining money out of the company almost as fast as it came in.

Even Seymour (Gopman, who was responsible for introducing
Hauser to Florida labor union leaders, acknowledged that Hauser
did not live up to his promises and obligations. In his affidavit to the
Subcommittee, Gopman stated:

* * % Hauser promised that the individual whole life insur-
ance policies would be delivered and would provide for sub-
stantial cash surrender values, but Hauser never came through
with his promise to deliver the policies. * * *

* * % Tt was only because of vigorous efforts by Florida Ad-

ministrators in pressing for the payment of claims that losses

to union members because of non-payment of claims was held

go a,)minimum before Farmers National Life failed (pp. 188~
89).

8. Diversion of Labor Union Trust Fund Insurance Premiums

Insurance companies are required by law to set aside in cash and/or
acceptable investments a portion of the premium moneys they receive
as reserves to pay future claims. Naturally, the reserve requirements
for whole life or permanent insurance of the type purchased by the
Florida groups are higher than for term insurance due to the invest-
ment or cash value feature.
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The minutes of several of the Florida trust funds which placed their
insurance with Farmers National show that the Fund Trustees were
assured by their counsel, Séymour Gopman, that they were pro-
tected by legal documents guaranteeing the establishment of reserves
to pay claims in case the insurance carrier was unable to do so (Ap-
pendix A-3, 4, 5). The Subcommittee’s investigation showed that what-
ever legal documents Gopman was referring to were either non-
existent or ineffective; that adequate reserves were not maintained
by Farmers National, and that in fact, Hauser and his associates di-
verted and converted to their own use a large portion of the union
premium moneys.

Initially, this was accomplished largely through the payment of
high commissions and other fees to insurance agencies controlled by
Hauser. One of these agencies, the Frank L. Kendall Agency, a Cali-
fornia-based firm, was designated the exclusive general agent of
Farmers National for labor union business in Dade and Broward
Counties in Florida. The Kendall Agency was the largest shareholder
in Equitable Health Corporation and had been collecting commissions
on the prepaid health plans with which Equitable was associated in
California (Appendix A-1). Documents filed with the Biscayne Bank
in Miami, where Kendall opened an accourt on June 13, 1974, listed
Hauser as president; his associate. Melvin Wyman, as vice president;
and Hauser’s personal secretary, Linda Johnson, as the corporate sec-
retary. Hauser and Johnson were the signatories on the account (Ap-
pendix A-6). .

After the Florida Department of Insurance questioned dealings be-
tween Farmers National and Kendall, due to Hauser’s dual role in the
two companies, Kendall’s agency agreement was shifted to National
Financial Agency (NFA), a Florida-based insarance agency created
by Hauser. chording to the Florida Department, Hauser owned 72
1(oercent of NFA ; the remainder was owned by Wyman and Kavanagh

. 88).

pThe)Subcommittee’s investigation shows that during 1974 and 1975

Kendall and NFA were paid almost $2,500,000 in commissions and
commission advances by Farmers National. Hanna testified that de-
spite repeated demands, the Florida Department of Insuraunce had been
unable to obtain documentation justifying the payments to Kendall
and NFA (pp. 87-89). John Boden confirmed Hazna’s suspicion that
the commission payments and advances to Kendall and NFA. bore no
relationship to any premium income generated by thess agencies (pp.
148-149, 164-165).

According to Boden’s testimony :

# * % Although many of these payments were labeled “ad-
vance commission payments” on Farmers’ books, they really
bore no relationship at all to insurance business written by
Farmers Life. The checks were written at the direction of
Joseph Hauser and the circumstances of their writing were
similar to those I described earlier.

Hauser would give instructions that money be sent to Na-
tional Financial Agency and the Farmers’ checks would then
be prepared and signed. It was only later, when Farmers Life
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had to prepare a financial statement and justify these pay-
ments that agency contracts were drafted and signed to make
these payments coincide with the commissions on the labor
group insurance policies. These agency contracts were drawn
up after the payments had been made and only for the purpose
of accounting for the payments to Hauser’s irm (p. 148).

In addition to the commissions paid to Kendall and NFA, over
$600,000 owed to Farmers National by the National Ben Franklin Life
Insurance Company for business ceded to them under a reinsurance
agreement was diverted to National Financial Agency as a “finder’s
fee” (pp. §9-90, 148-149). Further, Farmers also invested over $820,000
in Kendall and NFA debentures which were worthless (p. 92).

Besides the payments made to Kendall, NFA and other Hauser affili-
ated companies, as previously noted, Hauser and his associates with-
drew over $775,000 in cash and paid out almost $200,000 of insurance
company funds for apparently personal expenses. During 1974 and
1975 these expenditures came almost exclusively out of the premiums
paid by Florida labor union trust funds to Farmers National.

Hanna listed the following as ~ ~ical of the costly personal expenses
paid for Hauser:

(a) On January 31, 1976, Farmers Life paid a $641.95 bar
bill at the Washington Country Club, Gaithersburg, Md.

(b) During 1975 and 1976, Farmers Life paid $1,404 a
month for a penthouse apartment at the Hotel Mutiny, Sail-
boat Bay, Coconut Grove, Fla. The expenditure was charged
to a traveling expense account.

(¢) On May 8, 1974, Farmers Life paid Joe Hauser’s hotel
bill for $2,594.61 at the Seville Hotel, Miami, Fla. Hauser
sta;{yed in a $112.36 a day suite from February 4 to March 1,
1974,

(d) Farmers Life paid rent and other charges, as indicated
%eilow, for an apartment at the Carriage House in Miami,

a.:

April 16, 1974 $2, 000. 00
April 1974 3, 250. 00
May 1, 1974 6, 500. 00
May 28, 1974 6, 500, 00
June 21, 1974 1, 884, 82
July 9, 1974 1, 300. 00
July 18, 1974 . 6, 550. 90
September 3, 1974 2, 600. 00
November 4, 1974 2, 600. 00

(e) On January 26, 1976, Farmers Life paid $1,228.75 by
i}ﬁeck to Better Services, Cadillac Limousine, Inc. of Chicago,

'(f) On April 19, 1976, Farmers Life paid $5,000 by check
to Beverly Hilton Hotel in California (p. 96).

Hauser and his associates accomplished their largest diversions of
the Florida labor union trust fund premium moneys through worthless
or phony investments of the claims reserves. According to the testi-
mony of Hanna:
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Farmers used this influx of union premium money to fi-
nance a wide variety of “cosmetic” investment schemes which
really masked a systematic looting of the assets of the corpo-
ration by Hauser and his associates.

The purchase by Farmers of worthless and fraudulent
mortgages, debentures and other securities depleted this com-
pany’s assets, significantly intensified the company’s financial
troubles, constituted serious abuse of other stockowners and
policyholders, and finally resulted in the firm’s total collapse
in late 1976.- * * * (p.91).

9. The Golden Horn Mortgages

The most notable transactions, which the Subcommittee investigated
in great detail, involved two mortgages on the recreational facilities
at the Golden Horn Condominiums in Hallandale, Florida, and re-
sulted in the loss by Farmers National of over $2 million, most of
which came from labor union trust funds in Florida and elsewhere.

Ironically, according to the testimony of John Boden, these trans-
actions were undertaken by Hauser and his associates in an effort to
prepare for an examination by the Florida Department of Insurance
anticipated at the end of 1975 which they feared might put Farmers
National out of business. Due to the constant depletion of the com-
pany’s assets, Farmers did not at this time have sufficient good assets
to withstand an Insurance Department examination. Although they
had survived an examination at the end of 1974, Hauser and his asso-
clates expected a much more stringent examination following the de-
parture by impeachment and resignation of Thomas D. O’Malley as
Florida’s Insurance Commissioner. Therefore, Hauser, Kavanagh and
others decided to look for mortgages which they could purchase for
less than face value but which under the Florida insurance code could
be carried as assets at their face value. The purpose was to quickly
improve the financial picture of the company. The plan was to locate
such mortgages; acquire them through National Financial Agency;
and then contribute them to Farmers National in order to shore up
the insurance company’s assets (pp. 149-150).

John Boden testified that late in 1975 Bernard Rubin introduced
Hauser, Kavanagh and Boden to George Wuagneux, President of the
SAGE Corporation, Hallendale, Fla. The Sage Corporation was a
construction company and among other enterprises, it has built two
condominiums in Hallendale—Golden Horn North and Golden Horn
South (p. 150). As is common in Florida, while the titles to the condo-
minium buildings were passed to the tenants association, the title to
certain recreational facilities attached to the buildings, (the swimming
pool, the recreation room, ete.) was retained and leased to the tenants
association for an annual rental.

Title to the Golden Horn North recreational facilities was vested in
Stephen Weiss, trustee, for himself, George Wuagneux and'others.
Title to the Golden Horn South recreational facilities was vested in
Jeorge Wuagneux, trustee for Stephen Weiss and others. Stephen
‘Weiss is a former business associate of George Wuagneux in Sage
Corporation but they had been estranged since 1972 and in 1975 had
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been in litigation for several years on a number of matters including
the leases for the recreational tacilities.

Wuagneux, who also appeared as a witness, testified that he was
introduced to Hauser by Grady Breed of the Broward County
Carpenters Union and that he had never met Boden. Wuagneux testi-
fied that he did know Rubin, but that Rubin was not present at his
initial meeting with Hauser. However, he did acknowledge that on
another occasion he and Hauser met Rubin at a Iunch (pp. 265-272,
974-276). ,

The monthly rental under the Golden Horn North condominium
lease was $3,600; for Golden Horn South $4,800 or an annual income
from both leases of $100,800.

Sometime in late 1975 Joseph Hauser and George Wuagneux nego-
tiated an agreement whereby Hauser’s National Financial Agency
agreed to loan George Wusagneux $2.2 miliion to be secured by mort-
gages on the two recreation facility leases.

It should be noted that the annual income from these leases did not
justify a loan of this size; Wuagneux did not have authority to execute
such mortgages without the consent of Stephen Weiss and the other
beneficiaries; and, lastly, the leases were already encumbered.

Nevertheless, George Waugneux had his attorney draw up two mort-
gages, two promissory notes and two assignments encumbering these
leases for a total of $2.2 million (exhibits 39, 40). Wuagneux signed
one mortgage and note as trustee without the consent of the benefici-
aries in violation of the Trust Agreement. On the other mortgage and
note, he signed the name of Stephen Weiss without the knowledge or
censent of Weiss. Stephen Weiss testified before the Suocommittee to
this effect (pp. 331-332).

No money actually changed hands until late in January 1976, At
that time, Joseph Hauser and George Wuagneux entered into addi-
tional agreements which had the effect of washing out or reversing the
previous loan and mortgage agreement between George Wuagneux and
Hauser’s National Financial Agency.

Under this arrangement, the following took place:

1. Hauser’s National Financial Agency gave Wuagneux
$600,000 in cash and a promissory note for $1.6 million.

2. Wuagneux’s Sage Corporation borrowed $1.1 million in cash
from Hauser’s Farmers National Life Insurance Company.

8. Wuagneux used $600,000 of the cash received from Hauser’s
Tarmers Life to pay off the mortgages to Hauser's National Finan-
cial Agency.

4. Wuagneux’s Sage Corporation made & loan of $550,000 to
Iauser’s National Financial Agency which was secured by a de-
benture for $1.1 million National Financial Agency to Sage.

Details concerning this highly complicated ma:ueuver are set out in
pp. 218-224 of the hearing record. In summary, the result was that
$2.2 million of the assets of the Farmers National had been drained out.
Wuagneux received approximately $600,000 of these funds and the
balance went back into the control of FHauser to be used by him in other
transactions for his benefit. Tn return, Farmers National had two
worthless and fraudulent mortgages with a face amount of $2.2 million.

Despite the fact that these mortgages were fraudulent and worth-
less, that the actual transfer of money did not take place until somne
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time in January 1976, and that the mortgages were shown as satisfied
almost simultaneously with their execution, these mortgages were in-
cluded in the December 31, 1975 annual statement of Farmers National
at a value of $2.2 million thereby falsely inflating the assets of the
company by that amount (exhibit 46).

10. Conclusion of Flovida Phase

As previously noted, John Boden testified that by the end of 1975
Farmers National was in very bad financial condition due to the
continuous draining of the company’s assets by Hauser and his asso-
ciates. An audit by the Florida Department of Insurance was antici-
pated at the end of 1975. The Golden Horn mortgage transactions were
an attempt to puff up the financial status of the company, but as ex-
plained above the net result of those transactions was a further deteri-
oration of the company’s financial position. :

Anticipating that the Florida Department might disqualify
Farmers Life from continuing in business, Hauser had made alterna-
tive arrangements to continue his operation. According to John Boden
(pp. 344-345), in order to deal with this possibility, Hauser proposed
that an entirely new corporation be created with which Hauser would
not be formally identified as a controlling person. The new entity
was to be a holding company which would locate and purchase other
insurance companies domiciled outside of ¥lorida and licensed to do
business in States other than those in which Farmers National was
licensed and would also be able to transfer Farmers National existing
lé){usiness if the Florida Department acted to close Farmers National

owWn.

The plan was initiated in November 1975 with the “purchase” of
Family Provider Life Insurance Company, a dormant, wholly-owned
subsidiary of Farmers National, by Great Pacific Corporation, an
Arizona company formed to serve as the holding company in carrying
out Hauser’s plan. The Subcommittee’s investigation shows that this
was an insider transaction and a sham purchase which resulted in
further depletion of Farmers National’s assets. It was accomplished in
the following mannez: ,

The new holding company, Great Pacific, was created as a wholly-
owned subsidiary of Actuarial Consultants, a small company nomi-
nally owned by John Boden. Farmers National paid Actuarial a ficti-
tious $50,000 consulting fee, which Actuarial used to capitalize Great
Pacific. Great Pacific then acquired Family Previder by paying the
$50,000 back to Farmers as a down payment and giving a $200,000
note for the balance, which was never paid. Great Pacific then acquired
all the stock of Actuarial Consultants, and became the parent rather
than o subsidiary of that corporation. Consistent with Hauser’s design
to separate his name from the new company, all of Great Pacific’s
stock was recorded in John Boden’ name. However, Boden had an
oral agreement with Hauser under which Hauser could acquire 80 per-
cent of the stock at a future date, either directly or through a trust.
Eighty percent of the stock was subsequently transferred to Hauser
in early 1976 (pp. 52-538, 92-93, 344-345). ‘ v

Thus, Hauser created a new holding company equipped with an
existing insurance company ready to do business. According to Hanna,
the book value of Family Provider was about $750,000 and Farmers
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National’s assets were thus further depleted by that amount. However,
Family Provider was in substance a “shell” corporation. It was
licensed to do business only in Arizona, and had essentially only one
employee—Johi. Boden, who was the president of the corporation.
Boden’s wife was secretary-treasurer and a director. The other direc-
tors were two friends of Boden’s from ILos Angeles. According to
Boden, all decisions for both Great Pacific and Family Provider were
made by Hauser, Kavanagh, Wyman and himself (p. 346). Because
Family Provider was a shell, most of the premium moneys and claims,
including those from ocutside Florida, continued to be funneled through
Farmers National and its subsidiary, Nationwide Administrators.

The Florida Department of Insurance began its strict examination
of Farmers National early in 1976 and finally placed the company into
receivership late that year. Just as the examination was beginning,
according to the testimony of Hanna :

* % % Tarmers Life quickly sold 52 issues of the 83 non-

affiliated corporate bond issues it held in its portfolio. A sum-

mary of the sales indicated that the book value of these bonds

at the time of their sale was over $480,000 but they were sold
_at far less than their value, ,

In fact, the sale resulted in a loss of over $1286,000 to the
company. Apparently, Hauser and his associates were forced
to liquidate these bonds quickly to try to keep their various
frandulent schemes afloat (p. 93).

As will - be shown in succeeding sections of this report, Hauser’s
operation was not terminated by the problems raised for Farmers Na-
tional by the Florida authorities. Hauser and his associates took steps
not only to keep the operation afloat, but in fact to greatly increase its
business with labor union trust funds beyond the State of Florida.

D. PHASE TWO—EXPANSION OF HAUSER OPERATION BEYOND FLORIDA

The Subcommittee’s investigation shows that throughout 1975
Hauser and his associates engaged in efforts to expand their labor
union business beyond Florida and into the more heavily unionized
Northeastern and Midwestern States. This move was necessary to in-
crease their cash flow in order to compensate for the money which they
had taken out of Farmers National and to satisfy claims obligations
on the Florida business. However, because Farmers National was
licensed only in. 5 Southeastern States (Alabama, Florida, Georgia,
South Carolina and Tennessee) and in Arizona, and Family Provider
was licensed only in Arizona, a means had to be found to secure busi-

ness in other States.

1. Fronting Arrangement with Old Security Life

The device selected was a “fronting arrangement” involving a rein-
surancs. agreement between Farmers National and Old Séecurity Life
Insurance Company, an established company based in Kansas City,
Missouri, licensed to write insurance in all States except New York.

Reinsurance is a common and legitimate practice in the insurance in-
dustry, under which the company issuing a policy limits its exposure
by reinsuring a portion of the rick with a second company which re-
ceives a commensurate share of any profit. However, under a “front-
ing” type reinsurance agreement, which is illegal in some States, the
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company issuing the policy reinsures all; or-almost all, of the risk 1 in
return for a ceding fee.

Under the terms of its agreement with I‘armers Natlonal 01d Secu-
rity issued policies to labor union groups in States where Farmers
National was not licensed to do business directly and reinsured 100
percent of the risk into Farmers National, Old Security received 2
percent of the premiums s Farmers National received the remaining
98 percent. The purpose and effect of the agreement; known in the
insurance industry as a “fronting arrangement,” wasto enable Farm-
ers to do business in States where they were not licensed.

In the words of John Boden, “Old Security allowed Farmers to use
its name, reputation, and financial status in return for 2 percent of
the premium.” “However,” Boden continued, “the reinsurance agree-
ment * * * had some very severe flaws, from old Security’s viewpoint
and from the policyholders’ viewpoint,” which he described as follows:

First, while it is true that under its agreement with Farmers
Life, old Security was directly responsible to the policyholder
for 100 percent of the liability, the problem was that from the
outset of the arrangement Farmers Life did not have sufficient
good assets to cover the liabilities. The same was true with
respect to another reinsurance agreement between old Secu-
rity and Family Provider Life Insurance Co. which I will
discuss later in my statement. e

The part of the premiums that were to be held as reserves
were invested in assets of questionable value. This meant that
Family Provider Life was in no position to assume the rein-
surance obligation by its agreement with Old Security.

Second, under its reinsurance agreements with Farmers
Life and Famﬂy Provider, Old Security did not have control
over the part of the premiums that had to be set aside in order
to build up the reserves needed to cover the risks for which
they were responsible. The way was open for Farmers Life
and Family Provider to gain access to the premlums and to
divert them to Hauser.

And, third, under these agreements old Securlty accepted
visks on which they did no actual underwriting. They assumed
that Farmers Life and Family Provider would ook after
their interests in this regard. By this I mean before any. in-

- surance company accepts any risk they analyze the risk and
put 4 price on it. .

Old Security never did this in relation to any ‘of the insur-
ance business we wrote using their policies. For example, one = .
policy they accepted without any analysis was the Cenitral.
States Teemster case which has approximately $23 million in.
premiums and an approximate risk of $2 billion. This one-
policy more than doubled Old Securlty"* total life insur ance
risk. (pp. 338-339). ‘ !

This points up one of the most mtmgumgr questions to arise out of
the Subcommittee’s investigation: Why would Old Security enter into
such a reinsurance agreement with a company such .as Farmers Na-
tional, which was so obvmusly d1sadvantagreous to the best mterest of
Old Securvt,y2 .

R
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The agreement was drafted by Richard K. Halford, a senior vice
president of Old Security and an acknowledged expert on reinsurance,
an}zi{ was reviewed by the company’s general counsel (pp. 349, 557,
567-568). .

The Subcommittee’s investigation did not uncover any evidence of
improper payments to anyone at Old Security. Moreover, Boden, who
is intimately familiar with the arrangement, testified that he was un-
aware of any such payments (p. 350).

Halford, who also appeared as a witness, testified under oath that
neither he nor, to his knowledge, anyone else at Old Security received
any payment or anything else of value from Hauser or anyone asso-
ciated with him (p. 588). -

Both Boden and Halford testified that the Hauser group’s first con-
tact with Old Security was made by Mike Capurso, a former regional
manager for Equity Funding Company who had gone to work for
Hauser early in 1975 (pp. 837-338). Halford testified that Capurso,
whom he did not know, had been referred to him by another of Old
Security’s reinsurers, but be could not recall which one. Capurso in-
vited Halford to come to Miami as the guest of Farmers National to
discuss the possibility of Old Security’s reinsuring the Farmers’
Florida labor union business. Halford accepted the invitation and
visited Farmers on January 30, 1975. He testified that although he was
favorably impressed while at Farmers, he declined the reinsurance
offer largely because it would require a large cash outlay by Old Secu-
rity (pp. 562-564).

‘When Halford was asked what induced Old Security to subsequently
enter into the fronting agreement on the business outside of Florida,
he answered succinctly, “profit.” He further explained that the agree-
ment did not involve any cash outlay by Old Security, and meant a
2 percent profit for Old Security on the gross premiums. Questioned
concerning the care with which Old Security weighed its risks against
the percentage of premium profit anticipated under the agreement,
Halford testified that before concluding the agreement Old Security
assessed the actuarial risk involved but not the possibility that someone
would walk off with the money. In his words:

%% # if there had been any thought on our part at all, we were
doing business with less than honest people, we would have
never considered this type of an agreement (p. 580).

Under questioning, Halford indicated that the only checking he did
on Farmers National before entering into the reinsurance agreement
was to look at their entry in a standard reference book known as Best
Insurance Reports; to review biographical data on Brian Kavanagh
of Farmers and Lee Eldridge, the president and controller of Farmers,
and to make some inquiries of people in the industry whose names he
could not recall, concerning their reputations. He also reviewed copies
of quarterly financial statements given to him by Farmers National,
which they said they had filed with the Florida Department of In-
surance. According to Halford the financial statements showed a
capitalization of $850,000 but he could not recall what they showed
about Farmers’ total assets (pp. 562-563, 565, 581).

Halford testified that the checking procedure he went through was
the normal practice for his company and the insurance industry in
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general. He stated that insurance companies are not investigators and
do not have that capability. Instead, he said :

* # % We rely very strongly on the fact that the State Insur-
ance Departments are charged with regulation of that
company.

If the company is a problem company, is a company that
shouldn’t be doing business, we are relying on the State in
effect to say no, you can’t do business, to issue a cease and
desist, or to make public that information (pp. 565-566).

However, Halford acknowledged that he did not make any inquiry
of the Florida Department of Insurance concerning Farmers National,
either before Old Security entered into the reinsurance agreement or
at a later date when the attorney for the management trustees of one
of the Arizona Laborers funds called and questioned him about prob-
lems Farmers was having with the Florida Department of Insurance
and about Hauser’s involvement with Farmers National. According
to Halford’s testimony, he then called Kavanagh rather than the
Florida Department of Insurance, and was assured that Farmers’
problems had been resolved and that Hauser was not associated with
the company, except as an agent who had produced some business in
Florida but was not connected with the Arizona account. Halford then
passed these assurances on to the Arizona attorney (pp. 573-578).

Halford disagreed with Boden’s testimony that Old Security did
not perform underwriting analyses on the business secured by Farmers
National under the reinsurance agreement, to make sure that it was
actuarially sound. Halford testified that Old Security did review the
bids and were aware of the actuarial risks and liabilities involved (pp.
569, 580-581, 585-586).

Halford did not disagree with Boden’s testimony that the reinsur-
ance agreement was written in such a manner that careful reading and
analysis were required to detect that it was in fact a fronting agree-
ment, but he maintained that this was not done to obscure or to mis-
lead State insurance departments (pp. 338, 349, 351-352). He said
the agreement was based on a format which had been developed by Old
Security over a period of years and offered in evidence s marked-up
copy of Old Security’s remnsurance agreement with Colony Charter
Life Insurance Company of Los Angeles which became the Farmers
National reinsurance agreement (pp. 568-571, exhibits 198-199).

Examination of the agreements shows that a provision of the Colony
Charter agreement specifying that the reserves be placed in an escrow
account, as required by the California Insurance law, had been deleted
from the Farmers National agreement. When asked why this provision
has been deleted from the Farmers National agreement, Halford stated
that under this agreement Old Security was to have had actual physi-
cal possession of the reserves. However, he acknowledged that this
turned out not to be the case, and that Old Security did not receive
any information from Farmers National regarding premiums and
reserves until June 1976, when Old Security was already in the process
of trying to terminate the agreement (pp. 570-571).

Halford also acknowledged that the premiums on this business were
sent directly to Farmers National and were placed in Old Security
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bank accounts on which Farmers National had drawing rights (pp.
571572, 582-583). The Subcommittee’s investigation shows that the
monthly statements and cancelled checks for these accounts were sent
directly to Farmers National and were not forwarded to Old Security.

In view of this situation, the size of the liabilities assumed by Old
Security under the agreement, and the relative paucity of information
which they had about Farmers National, Halford was asked whether
he or others at Old Security did not feel that they were incurring a
significant hazard in the event that Farmers National did not live up
to its responsibilities under the agreement. His answer was that Old
Security had been doing business this way for a long time, had been
involved in many such arrangements, and had never had that kind of
problem (pp. 572, 581). :

Such blind trust was clearly misplaced. The Subcommittee’s investi-
gation shows that Farmers National obtained labor union insurance
business under this fronting agreement which generated more than
$18,000,000 in premiums while it was in effect. According to the testi-
mony of James Hanna of the Florida Department of Insurance, these
1()remiu)ms increased the cash flow into Farmers National tenfold

p. 91). '

As previously shown, however, Hauser and his associates continued
to divert and convert a large portion of these premiums to their own
use. As a result, Farmers National did not live up to its responsibilities
under the reinsurance agreement, and when Farmers National failed,
these liabilities fell back on Old Security as the primary obligor under
the insurance contracts.

Moreover, Old Security had also entered into similar reinsurance
agreements with the Hauser group’s Arizona-based Family Provider
Life Insurance Company and with a non-Hauser affiliated company,
Washington American Life of Arizona, both of which also failed.
Under the weight of the liabilities incurred under these reinsurance
agreements both Old Security and its parent company, the ISC Finan-
cial Corporation have also been forced into receivership.

In summary, the evidence concerning these reinsurance fronting
agreements shows that:

(1) Though the device of reinsurance fronting agreements with
Old Security Life Insurance Company, Hauser’s companies were
able to write millions of dollars of labor union insurance in States
‘where they were not licensed to do business, thereby subverting the
intent of the State insurance laws;

(2) Old Security entered into these agreements with only
minimal information and without adequate investigation of its
prospective reinsurance partner, relying instead on regulation by
the State insurance departments to keep unteliable companies out
of the insurance business.

(8) Old Security failed to take steps to insure that adequate
reserves were set aside to meet claims obligations in the event that
its reinsurance partner failed to do so.

(4) Hauser and his associates converted a substantial portion of
the premium moneys to their own use with the result that the
Hauser companies failed to meet their obligations under the
reinsurance agreements.
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(5) Old Security was able to enter simultaneously into a num-
ber of reinsurance fronting agreements without obtaining the
approval of any State insurance department or demonstrating
that the company had the financial resources to meet the millions
of dollars of liakilities thus incurred.

(6) When Old Security and its reinsurance partners were all
placed in receivership, thousands of labor union health and wel-
fare plan members as well as the companies’ individuals policy
holders lost their money and their insurance.

2. Obtaining Labor Union Insurance Business Under the Fronting
Agreement

The Subcommittee’s investigation showed that Hauser was taking
steps to obtain labor union business outside of Florida even before the
agreement with Old Security had been reached. John Boden testified
that the agreement was entered into in anticipation of obtaining labor
union group business in Indiana, Massachusetts, Hawaii, Arizona, and
Rhode Island where Hauser had labor union connections and expected
to be able to obtain their business (p. 339). This is borne out by a
March 4, 1975 letter of intent from Kavanagh to Halford outlining the
proposed agreement which read in pertinent part:

* % * This master coinsurance agreement shall * * * not be-
come effective unless and until either (i) Old Security is
awarded the contract for group life and accident and health
coverage by the labormen’s union in Massachusetts as mutu-
ally discussed by us based upon a proposal made by us to that
group on terms mutually agreed to by us, or (ii) if we other-
wise mutually agree that such * * * agreement shall become
effective (exhibit 6B, p. 46).

According to the testimony of Boden, the agreement was signed in
July 1975 and backdated to March of that year (p. 338). The Sub-
committee investigation shows that shortly after this agreement was
finalized, the Hauser group obtained the insurance business from the
Laborers International Union groups in each of the States where
Boden testified that Hauser anticipated obtaining such business.

This business was usually in the form of an insurance package in-
cluding group-term life, accidental death and dismemberment, disabil-
ity and health insurance. Although the Hauser group’s primary effort
was to sell the more profitable whole life or group permanent life in-
surance wherever possible, as explained later, they were prevented
from doing so by circumstances beyond their control.

In most cases, the labor insurance contracts awarded to Hauser were
ostensibly obtained through competitive bidding. However, the Sub-
committee’s investigation shows that the Hauser group always man-
aged to have the lowest bid. This was due in substantial part to their
willingness to underbid, even to the extent of incurring an underwrit-
ing loss, in order to obtain control over the huge cash flow resulting
from the premium payments and the claims reserves. Also, in a number
of instances, the Hauser group benefited from “inside” information or
assistance and support from persons associated with the unions, includ-
ing a consultant of some of the funds, and relatives or associates of
international union officers. In return, Hauser established and under-
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wrote the expenses of several insurance agencies headed by relatives or
associates of union officials and caused hundreds of thousands of dol-
lars to be paid to them in loans, commissions, commission advances, or
other fees.

The general pattern followed by Hauser and his associates in obtain-
ing this business has already been described. The application of this
pattern in obtaining the insurance business of particular labor union
groups is described in the following sections.

3. Indiana Laborers

The Indiana State Council of Laborers and Hod Carriers Welfare
Fund (“Indiana Fund”) awarded its insurance program to the Hauser
group 1n October 1975. The coverage was written under an Old Secu-
rity insurance policy and reinsured with Farmers National. The busi-
ness was promoted and obtained by the Hauser group.

As Executive Vice President of Farmers National, John Boden was
directly involved in the Indiana promotion. Boden testified that the
person most instrumental in obtaining the Indiana Fund business for
the Hauser group was Paul Fosco, grandson of the late Peter Fosco,
General President of the Laborers International Union until his death
in October 1975, and son of Angelo Fosco who succeeded his father as
president of the Laborers International Union (p. 339). According to
Boden, Hauser knew and met frequently with Angelo Fosco (p. 153).
However, investigation has not disclosed any improper payments or
other consideration as having been received by Angelo Fosco from
Hauser.

Boden testified that Hauser had established Paul Fosco in the insur-
ance business by forming the P. F. Insurance Agency (“P. F.
Agency”) in Chicago; that Hauser entered into a written agreement
with Paul Fosco to pay to P. F. Agency certain cominissions and a 1
percent premium override on all insurance or reinsurance sold by the
Hauser affiliated companies anywhere in the country; and that the
Hauser companies did pay approximately $300,000 to P. F. Agency
(p. 339). These assertions were substantiated by the Subcommittee’s
investigation, and eopies of the agency agreement, a lease guarantee
for the offices of P. F. Agency, signed by Kavanagh for Farmers Na-
tional, and documentation of some $260,000 in payments by Hauser
companies to P. F. Agency (exhibits 122, 124, 125, 126). Hauser paid
$50,000 to Fosco during the peried of July through December 1974
before Fosco became qualified under law to sell insurance (pp. 370,
372). In a prehearing interview, Fosco told the Subcommittee staft that
this amount represented advances on commissions to be earned later
(p. 870). He also stated that, during the period of his association with
Hauser, he participated in writing only one insurance contract—the
one sold to the Indiana Laborers Fund.

Boden also testified that Paul Fosco was a very close friend of
Charles Morris, secretary-treasurer and trustee of the Indiana State
Council of Laborers and Hod Carriers Welfare Fund, and that Morris
had referred to Paul Fosco as his “younger brother” (p. 339). Morris
confirmed this in his own testimony before the Subcommittee (p. 475).

According to Boden, Hauser, through Paul Fosco, brought about a
decision by the trustees of the Indiana Fund to rebid their insurance
program, to include a group permanent life insurance plan in the re-
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quest for bids, and the award of the contract to the Hauser group’s
reinsurance partner, Old Security. Boden also testified that in obtain-
ing the Indiana contract the Hauser group also received advice and
assistance from Len Teeuws, a vice president of the Indiana Fund’s
actuarial consultant, Tolley International Corporation, in return for
which Hauser was to assist Teeuws and Tolley International in obtain-
ing the consulting and administrative business of other Laborers’
Union groups with which Hauser had influence (pp. 339-840, 343).

Boden’s testimony was largely substantiated by the Subcommittee’s
investigation of how the Hauser group obtained the Indiana award.

Erom its-inception in 1953 until 1975, the Indiana Fund was insured
with Continental Assurance Company, a large firm in Chicago. The
fact that the contract was never rebid during this 22 year period sug-
gests that the trustees of the Fund had been satisfied with the insurer.
However, that situation came to an abrupt halt early in 1975 when the
Hauser group set their sights on obtaining the insurance business of
this trust fund. ‘ '

Paul Fosco told Subcommittee staff in a pre-hearing interview that
after he obtained his agent’s license, in December 1974, he contacted his
close friend Charles Morris about the Indiana Laborers insurance busi-
ness, and that Morris told him they were unhappy with the insurance
carrier they had had for 20 years. Fosco also said that, at Morris’ sug-
gestion, he made a presentation about Old Security to the fund’s repre-
sentative from Tolley International Corporation (p. 871). In response
to the guestion why Hauser was willing to give him an override com-
mission on all business written by Farmers National and advance
$50,000 prior to becoming legally qualified to sell insurance, Fosco
replied that it was apparently because of his “connection” and the fact
that he “could open doors” (p. 371). While Fosco acknowledged receiv-
ing $242.000 from Hauser (which was close to the $260,000 found by
the Subcommittee investigation), he did not know, nor did P, F.
Agency’s records indicate, how much commission he earned or was
paid on the Indiana Fund contract or how much he received in com-
mission advances or overrides (pp. 371-372). When Fosco was sub-
penaed and appeared before the Subcommittee to testify under oath,
he invoked his rights under the Fifth Amendment to the Constitution
with respect to all questions (pp. 373-375). '

The minutes of a March 12, 1975 meeting of the Indiana Fund’s
trustees show that Morris told the representatives of the existing in-
surance carrier, Continental, that unless the company reduced its re-
tention (the excess of premiums over claims, to cover expenses and
profit) from 514 percent to 514 percent, he would recommend to the
Board that the Fund become self-insured. At Morris’ suggestion the
Board then adopted a resolution giving Continental until the trustees’
next meeting to respond. The next meeting was scheduled to take place
in June, 1975 (p. 878: exhibit 127).

However, the fund did not wait until June for Continental’s answer.
Instead, on April 25, 1975, the fund’s administrator, Robert Edwards,
sent: out letters of invitation to bid on the fund’s insurance program,
including a request for bids on group permanent insurance. Letters
were sent to nine insurance companies, including Old Security (exhibit
131, 132). ~
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Morris testified that he had instructed Edwards to take this action,
because he had been informed by the Continental representatives that
the company would not lower its retention. Morris acknowledged that
he had taken this action without spécific authorization from the board,
but said he felt that he had an obligation to do so. As to why he sought
new bids from insurance companies rather than recommending self-
insurance, as he had stated he would do, Morris testified that some of
the management trustees were opposed to self insurance (pp. 472-473).

Morris testified that the specifications used in the bidding were
delivered to Edwards by Robert Carney, who, he thought, worked for
01d Security, and that he had been advised of this by Hauser associate
Mike Capurso, who, Morris also thought, worked for Old Security
(pp. 473—475). The Subcommittee’s investigation shows that the speci-
fications were actually written by John Boden and sent by Roger
Carney to Paul Fosco. Both Boden and Carney were assoclates of
Hauser at Farmers National Life.

The Subcommitiee obtained by subpena from the files of P. F.
Agency a set of specifications which were attached to a draft letter
of invitation to bid on the Indiana Laborers Fund business, prepared
for the signature of Robert Edwards and dated April 21, 1975, and
a letter of transmittal from Roger Carney to Paul Fosco, dated
April 22, 1975 (exhibits 128, 129, 130). During Lis appearance before
the Subcommittee, John Boden identified the group permanent life
portion of these specifications as those which he had written and given
to Roger Carney (pp. 358-359). The transmittal letter from Carney
to Fosco stated that the specifications should be signed by Edwards
and sent to Old Security and five other listed companies immediately.

The specifications actually sent out by Edwards on April 25 (exhibit
133) were identical to those sent to Fosco by Carney. The group perma-
nent life portion of the specifications was identified by Boden as that
which he had drafted and given to Carney (p. 539). The letters of
invitation to bid which were signed by Edwards and sent to Old
Security, and all of the other companies suggested by Carney (exhibits
181,182) were also identical to the draft which had been sent to Fosco
by Carney, with one exception.  The Carney draft stated that the
Trustees were asking for competitive bids, whereas the Edwards’ letter
stated that Charles Morris, the secretary-treasurer was asking for such
bids. Apparently this change was made because the trustees had not
voted to seek bids on the existing insurance program or to request
bids on group permanent life.

Thus it is clear that Hauser’s associates actually wrote the specifi-
cations and letter of invitation to bid on the Indiana Laborers insur-
ance contract and selected most of the companies invited to bid, includ-
ing their reinsurance Old Security Life. As Carney had suggested in
his letter to Fosco, Old Security’s invitation to bid was actually sent to
Nationwide Administrators, a subsidiary of Farmers National of
which Carney was President, at the address of Farmers National.

‘When Morris was asked why the Fund’s actuarial consultant, Tolley
International had not been requested to draft or at least review the
specifications and to handle the bidding, as is normally the case, he
cited the cost involved and also said that he wanted to “check out”
the actuary by seeking the bids directly (pp. 474-475). However, an-
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other explanation is contained in the last sentence of the April 22 letter
from Carney to Paul Fosco, which reads as follows:

As self insurance is a realistic alternative and as the current
consultant will stand to gain increased earning if self insur-
ance is approved, the spec’s should be sent out by an employee
of the Fund and not an employee of the consultant (exhibit
128, p. 890). :

In fact, when Morris was asked if this suggestion had anything to
do with his decision not to have Tolley International prepare or even
review the specifications, he replied, “I think so” (p.477).

Although Morris acknowledged that he was aware that the specifica-
tions came from persons who he believed were working for Old Secu-
rity, he indicated that he did not see anything wrong with that (pp.
473-475). However, Boden testified that:

Because I tailored these specifications to Old Security’s
existing group permanent plan, and to my knowledge no other
company was offering such a plan, we were virtually assured
of receiving the award if the trustees decided to go the group
permanent route (p. 840).

Boden’s assertion is borne out by the fact that only the Hauser
group, acting in the name of Old Security, submitted a bid on group
permanent life insurance. Continental bid only on a cost-plus, group
term life basis, proposing to continue the existing benefits at the same
retention level of 5.5 percent of claims. Continental enclosed a brochure
describing their permanent insurance program but stated “it is our
opinion that it is 1llegal for the Fund to purchase this type of coverage
with the contributions made by the employers due to the tax implica-
tions” {exhibit 135, pp. 895-396).

Boden testified that Len Teeuws of Tolley International, the insur-
ance consultant to the Indiana Fund, had advised the Hauser group
that the retention rate bid on the Indiana contract should not exceed
4.5 percent (p. 340).

Old Security bid on both a cost-plus and straight premium group
term basis as well as on the group permanent basis. The cost-plus
group term bid called for a retention rate of 4.04 percent, well within
the 4.5 percent maximum Boden said was advised by Teeuws.

During his appearance before the Subcommittee, Teeuws testified
that he could not recall having such a discussion with anyone in the
Hauser group (p. 946). The Subcommittee’s investigation did not un-
cover any direct evidence to confirm or disprove Boden’s statement on
this point. However, Boden made a similar allegation which is sup-
ported by the circumstantial evidence that prior to the later award by
the Teamsters Fund to the Hauser group, Teeuws tolid the Hauser
group that a 3 percent retention would make its bid competitive (pp.
121-123 of this report).

Also, the Sulk~ommittee did obtain by subpena from Tolley Inter-
national a copy of an undated memo from Edwards to Morris listing
all of the companies which had been invited to bid. Since this docu-
ment is stamped “RECEIVED April 30, 19757, it shows that Tolley
International was aware that Old Security was among the companies
invited to bid well before the bidding deadline of May 8, 1975 (exhibit
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137). Moreover, the Subcommittee obtained other internal documents
from Tolley International which showed that less than an arm’s length
relationship existed between Teeuws and the Hauser group. (These
documents are discussed later in this report.)

No company other than Continental and Old Security bid on the
Indiana business.

On May 9, the day after the bidding deadline, Roger Carney and
Fred D’Andrea called at the Fund office, presented calling cards
identifying themselves respectively as employees of Nationwide Ad-
ministrators and P. F. Agency and personally submitted Old Secu-
rity’s bid. This information is contained in a letter of May 14, 1975,
from Edwards to Tolley International, transmitting the Continental
and Old Security bids for analysis (exhibits 134, 136A, 136B). The
letter reads in part: “Our understanding is that Mr. D’Andrea is the
insurance broker while Mr. Carney serves as liaison between Old Secu-
rity Life Insurance Company and Farmers National Life Insurance
Company, the re-insurer.” Thus, the Fund was aware from the begin-
ning that the business would be reinsured with Farmers National and
that Fosco’s P.F. Agency would serve as broker on the business.

Morris testified that he knew that Foseo’s agency would receive com-
missions on the business (pp. 478479), but maintained that he did
not know anything about the reinsurance until after the award had
been made (p. 478). Morris testified that he accepted the Old Security
bid even though it was filed after the bidding deadline because no other
companies had bid (p. 480).

William Fries, Tolley International’s representative to the Indiana
Laborers, submitted the company’s analysis of the bids to the Board
of Trustees in & letter dated June 11,1975 (exhibit 138, pp. 397-398).
The only recommendation contained in the letter was that the Trustees
not consider Old Security’s pure premium proposal because the $5,096,-
000 premium would be far in excess of the premium paid under the
existing cost-plus plan. Although the letter did not specifically com-
ment on the group permanent proposal, presumably the same recom-
mendation would logically apply, since the premium would have been
even higher as Teeuws acknowledged during his testimony (pp. 1187~
1188). The Tolley International letter also contained comparative
financial information on Continental, Old Security and Farmer’s Na-
tional which showed that Farmers National’s total assets were less than
the annual premium payable by the Indiana Laborers under either the
gioup perx?anent of cost-plus plan (exhibit 138, pp. 397398, exhibit,
140, p. 418).

A’tpthe hearings, both Morris and the Fund’s attorney, Richard J.
Shagley, contended that the Tolley International letter of June 11
had never been received by the trustees, although it had been obtained
by subpena from the Fund’s files (pp. 482-483). Following the hear-
ings, Shagley advised the Subcommittee by letter that the letter had
been received by the Fund and given to the trustees, but that it had
not been considered by the trustees at their June 11, 1975 meeting or
at any date thereafter (appendix A-T7). No explanation was offered
as to why this was so.

At its meeting on June 11, the Board of Trustees voted to defer the
selection of an insurance company until the September meeting to
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allow Fries to make a study of the possibility of self-insuring, and
to permit Fries, Morris and William R. Anderson, a management
trustee, to study the program of Old Security and the company itself
(exhibit 139). .
Ostensibly pursuant to the latter part of this resolution, Teeuws
and Morris visited the offices of Farmers Nationa}l in Miami on July 7
and 8, 1975, However, internal documents from Teeuws’ files at Tolley
International show that Morris and the Hauser group successfully en-
listed Teeuws’ assistance and that Morris and Teeuws had already
reached & decision to recommend the transfer of the Indiana Laborers
Fund insurance to Qld Security and the acceptance of Old Security’s
group permanent life proposal, and that this trip was actually made
for a different purpose. The internal documents referred to and a letter
explaining the circumstances under which they were obtained by the
Subcommittee are as follows (exhibits 265A and 2658, pp. 975-977) :

Torzey INTERNATIONAL CORE.,
ApMINISTRATORS AND CONSULTING ACTUARIES,
Indianapolis, Ind., October 84, 1977.
Re Subcommittee Investigations of Mr. Joseph Hauser’s Operation.
Attention: Owen J. Malone, Esq.

GentiEMEN : Enclosed please find copies of the documents listed on
Annex A hereto. Tolley International Corporation was served last
week with two subpoenas to produce documents and requiring my
deposition in two civil actions involving Old Security and the Central
States Health and Welfare Fund. The enclosed documents were found
in a separate file maintained by my secretary. Copies do not exist in the
company’s regular files. In furnishing the documents in response to
your subcommittee’s subpoena dated April 11, 1977, copies of the en-
closed documents were not produced since I was unaware of their
existence. Since I expect that the enclosures may be of importance to
you, I will be available to meet with you on Wednesday or Thursday,
atyour convenience, if you so desire.

Please advise.

Very truly yours,
Torrey INTERNATIONAL CORP,
By Lex Teevws, Ewecubive Vice President.

Attachments.

o InTER-OrrFicE COMMUNICATION

. , Juuy 2, 1975.
To Russerr M. Toirey from Len TErows:

TFor sometime now Bill Fries and I have been working with
Chuck Morris regarding his desire to change carriers from
Continental Casualty Company on the Indiana State District
Council of Laborers’ & Hod Carriers’ Welfare Fund.

About a month ago we were introduced to the people that
Chuck was interested in working with. They are Paul Fosco,
son of Angelo, and grandson of Peter Fosco and John D’An-
drea, grandson of Tony D’Andrea who had the original con-
trol with the Laborers in Chicago many years ago. Also, a

51-777 0 - 79 - 7

o v it e s

RSN

[

Y e T

e

v







90

fellow by the name of Mike Capurso who is extremely knowl-
edgeable about Laborers’ International matters but who is not
associated with the Laborers Union, to my knowledge. We
have indicated to Chuck that naturally we would cooperate
with him and he reassured us that our fees in no way would
be jeopardized.

- The Management Trustees in a Board Meeting made it
plain to Chuck that they did not approve of any change in
carriers without Bill’s recommendation. For this reason, Bill
and I had a lengthy meeting with Chuck here in Indianapolis
yesterday. In our meeting, we laid out the guidelines that he
should follow so that there would be no problems in a transfer
and also to make sure that the Trust Fund, the Trustees, as

. well as the beneficiaries were protected. Chuck was quite

pleased and after our meeting he called his contacts to advise
them that the groundwork had been laid for the transfer.
Over the last couple of weeks this fellow Capurso has called
me several times, around the country stating that Segal was
- going to be eliminated on certain Laborer’s Funds in Boston,
New York City, Colorado, Chicago, and both northern and
southern California. He also indicated that there was a possi-
bility that we could be brought in on one or more of these
cases. Naturally, though this was a “come on” to get our help
in Indiana. However, about 10 minutes after Chuck’s call to
his contact, Capurso called me long distance and stated that
the groundwork had been laid for us to become the consult-
ants to the Boston District Council of Laborers Health and
Welfare Fund and asked if both Chuck and T could meet with
him in Miaini this coming Monday to finalize this
arrangement. X ;

Naturally, I was quite pleased and while T am meeting with
Dan Shannon temorrow in Chicago, I have been instructed to
meet with Angelo Fosco there. The reason I am quite pleased
is that Chuck stated that there is no question that on Septem-
ber 5th, Angelo will be appointed International President of
the Laborers to replace his father and everybody that I have
talked to in this matter says that one of his first steps is to
purge Segal wherever he can. Naturally, we will have to see
what develops along these lines. ; -

I have reserved the company airplane for Chuck Morris,
Bill Fries and me to fly to Miami on Monday morning,
July 7th, returning Tuesday, July 8th very early in the morn-
ing. X would very much appreciate it if you could make sure
that we can rely on our reservations for the company plane in
this matter. o }

There could be one other implication in this matter and
that involves Continental. As you know, we were successful
in increasing our consulting fees with Continental in the
amount of $12,000 in November of 1974. With the change in
the Laborers, our volume with: Continental will go down from
about $26,000,000 anriual premiums to $22,000,000. In addi-
tion to this; our Midwestern Teamsters Welfare Fund went
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self-insured recently which eliminated another $3,000,000 I
don’t know whether we will have a problem with Continental
regarding this matter but I will certainly keep you appraised
of both these situations, :

InTeR-OFFicE COMMUNICATION

Jury 31, 1975.
To Russerr. M. TorLrey from Len TrEUWS :

I would like to give you a report as to the status of the
Laborers’ International Union and the developments since our
last conversation, when I brought you up-to-date on the re-
newal of contracts in. Ohio.

I attended the International Union Conference on Monday
and Tuesday, July 21 and July 22, as well as Thursday,
July 24,1975, of last week. The reception given to me by every-
one involved was unbelievable including Connerton and
Powell. I had an opportunity at the banquet on Monday night
to spend time with Peter and Angelo Fosco, as well as many
other representatives, including many of our friends in the
Laborers’ Union throughout the country. At the banquet
Thursday night, Angelo specifically had a little “get together”
with several of the key Laborers and myself. In attendance
were: Arthur Coia, Regional Manager of the entire Eastern
Seaboard, and also the key man in the Boston area; Anthony
Merullo, the head man in New York City; Sam Lee, the head
man in the State of Hawaii. In addition to those individuals
at the meeting were Fosco’s son, Paul, Fred D’Andrea, Mike
Capurso, who 1s Joe Hauser’s right-hand man.

My reception by Mr. Coia was excellent and it was obvious
that this small cocktail party was established in order for him
to get a look at us. On Friday morning before I left, T was ad-
vised by Paul Fosco and Mike Capurso that Coia is very re-
ceptive to our becoming the Acturial Consultants to as many
funds as possible under his jurisdiction. I was also advised
that we would be acceptable to Sam Lee in Hawali and T am
sure that these things are starting to develop. Obviously, there
is going to be a lot of groundwork to be laid in dislodging
Segal in these areas. ‘

On Wednesday, July 23rd, T returned to Indianapolis and
Bill Fries and I prepared our complete report for the Indiana
State District Council of Liaborers & Hod Carriers Welfare
Fund. This report was distributed to all Trustees in order that
they could review it before the meeting which was on Tues-
day, July 29th. We presented our report and the Trustees
voted (with one negative vote—Fred Rowley) to accept our
recommendation to change carriers and to institute the group
permsanent life insurance benefits. The Trustees were very
complimentary of our report and needless to say, so were
Fosco and Capurso. These gentlemen were sitting “in the
wings” in our office to see what would occur here.

Naturally, Continental is very upset and I am quite positive
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that Rowley will give a copy of the report (which is attached)
to Continental and we will have the problem with them that I
had previously discussed with you. I feel confident that inas-
much as we have handled this matter that we will see future
developments in these other cases.

1 specifically spent some time with Howard Hensen, his wife
and son, while in Chicago. I discussed the Jackson-Hardin
situation and asked him “for old time sake” if he would give
this merger time to develop. Howard reassured me that we
would have no problem from his regional offices.

These documents tend to confirm Boden’s testimony that Teeuws
assisted the Hauser group in obtaining the insurance business of union
groups for which Tolley was consultant with the understanding that
Hauser would in turn help ‘Tolley obtain the consulting and adminis-
trative work for union groups with which he had influence (p. 343).
They show that the Hauser group had access to the highest councils
of the Laborers’ International Union and lend credence to Boden’s
testimony concerning Hauser’s influence in the Laborers’ Union.

Teeuws acknowledged that during his meeting with Angelo Fosco in

July 1975, Fosco had referred to the involvement of his son Paul in
the insurance business; but statec that he could not recall whether or
not Fosco had asked him to help Paul in connection with the Indiana
contract (pp. 1200-1201).

With respect to the trip to Farmers National on July 7 and 8, Morris
testified that Teeuws went in place of Fries, because Fries had another
commitment, and that he did not know why Anderson did not make
the trip. Morris testified that during the visit they inspected the offices
and computer facilitics at Farmers National and met with Capurso,
Kavanagh and Boden, He said that Hauser joined the group at dinner
and was identified to him as “the Boss.” He also said that Bernard
Rubin of the Southeast Florida Laborers District Council joined them
at lunch. Morris said Rubin told him that several of his funds were
in%ured with these people and that they were doing a good job (pp.
480-4823. ; :

Tolley International’s July 28, 1975 report to the trustees of the

Indiana Laborers Welfare Fund on self-insurance and insurance bids
(exhibit 140, p. 417) states:

* # % There is question in our mind that a considerable sav-
ings could be realized in regard to self-funding ; however, it is
our opinion that with the question of possible taxation of
future self-insured funds in the State of Indiana, as well as
the unanswered questions as they pertain to the jurisdiction
of ERISA on self-insured Taft-Hartley health and -welfare
funds, we would reccmmend that the Trustees hold in abey-
ance any decision for self-funding for the present time. * * *

The section of the report dealing with the insurance bids includes a
report on the visit of Morris and Teeuws with “representatives of the
Old Security Life Insurance Company and Farmers National Life In-
surance Company.” Kavanagh, Boden and Carney are listed as officials
of Farmers National, but Mike Capurso is listed as “representative
from Old Security Life Insurance Company’” which he was not (ex-
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hibit 140, p. 413). No mention was made of meeting Hauser. The report
also contains the statement that :

In addition to meeting with representatives of the com-
panies, Messrs. Morris and Teeuws also met with the Labor-
ers International Regional Manager for the State of Florida.
At the present time, Farmers National is underwriting the
benefits of six laborers local unions in the greater Miami and
vicinity area. A great number of questions were asked of him
and he indicated his satisfaction with the manner in which
the servicing and underwriting of these funds was performed
(exhibit 140, p. 4186).

This appears to be a reference to Bernard Rubin, who was the Spe-
cial International Representative and principal leader of the Laborers’
Union in Florida at that time. However, this individual is not identi-
fied as Rubin nor is any mention made of the fact that be had been
indicted on July 8, 1975 for embezzling union trust fund money.

Tolley International’s July 23, 1975 report noted that Old Security
would cede “a portion” of the premium and underwriting responsi-
bilities to Farmers National, who would handle all administrative re-
sponsibilities between the companies and the Fund (pp. 414—415). The
report did not indicate that 98 percent of the premiums would go to
Farmers National and that 100 percent of the risk would be reinsured
with Farmers National as provided in the reinsurance agreement.
Teeuws testified that Tolley International did not know the terms of
the reinsurance agreement and had not made any inquiry concerning
them. He said it was not their normal practice to do so because they
consi)dered the primary carrier to be fully liable for all risks (pp. 1195-
1200).

The report stated that, if the trustees selected the Group Permanent
Life Insurance Benefit, commissions would be paid to the P. F. Agency
in compliance with insurance codes, but did not say how much (exhibit
140, pp. 415, 4186). It also stated that Tolley International’s commission,
which previously had been .48 percent of the claims paid, would, under
the Old Security proposal be based on .48 percent of the accident and
health claims and .48 percent of the life insurance premiums (exhibit
140, p. 415). However, no specific mention was made of the fact that
this would represent a substantial increase to Tolley International,
particularly if the group permanent proposal, with its higher premium
were adopted.

The report contained an analysis of the cost-plus bids which showed
a cost saving of $70,000 annually in retention under the Old Security-
Farmers National quotation and a recommendation that “the trustees
should give definite consideration to changing carriers * * ** The
report then stated: “We would also recommend that the trustees give
serious consideration to adopting the proposal of Old Security re-
garding the group term whole life permanent arrangement for the
life insurance benefits” (exhibit 140, pp. 418-419).

Appended to the July 28 report were financial statements of Old
Security and its holding company, ISC Industries, Inc.’* on a con-
solidated basis as of April 80, 1974 and of Farmers National as of

1 01d Security’s holding company was later renamed ISC Financial Corp.
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December 31, 1974 (pp. 420—421). In contrast, Tolley International’s
June 11, 1975 report showed financial information for Old Security

only (p. 898). The difference was quite significant as shown by the
following table:

Financial date re 0ld Security (in millions)
June 11, 1975, report (Old Security) :

Assets $22.9
Capital 16.6
Surplus 5 6.3
July 28, 1975, report (ISC Industries, Inc., and Old Security, Consoli-
dated) :
Assets 418, 7
Stockholders equity : 23.2

The financial statements in the July 23, 1975 report were preceded by
Tolley International’s statement that “it is our opinion that the com-
panies are financially large enough to handle the underwriting of the
fund’s benefits and the Group Term Permanent Life Insurance” (ex-
hibit 140, p. 419). The July 28 presentation created the misleading
impression that the full financial strength of the holding company
stood behind any Old Security insurance commitment.s

Teeuws acknowledged that the July 28, 1975, veport represented a
change in Tolley International’s position with respect to Qld Secu-
rity’s group permanent proposal as expressed in its June 11 report. His
explanation was that he had originally felt that the Fund could not
afford group permanent, but that certamn of the trustees had indicated
that they wanted group permsanent and were willing to forego other
benefits in order to pay for it (pp. 947-948). However, Teeuws did not
identify which trustees had expressed such a desire, or how it had been
communicated to hin. :

Although the trustees had previously voted to defer a decision on
the insurance contract until their regular meeting in September, a
special meeting was called to decide the matter on July 29.

The minutes of this special meeting (exhibit 142, pp. 425-428) show
that Teeuws made a presentation which was essentially the same as
Tolley International’s written report and that Morris recommended
that the Fund adopt a permanent life insurance program, During the
discussion, several questions were raised about the financial statements
of both Farmers National and Old Security, but Teeuws stated that
“he would feel secure with Old Security as the insurance carrier.”

The minutes also state that “Secretary Morris moved that the fund
change its insurance carrier from Continental Assurance Company to
Old Security Life Insurance Company (Farmers National Life In-
surance Corapany) and adopt a program of permanent life insurance
for the fund, all in accordance with the recommendations of Tolley
International Corporation.” The motion carried with one dissenting
vote (exhibit 142, pp. 427-428). According to Teeuws, “the trustees
were very complimentary of our report and needless to say, so were

16 Similar misleading finanecial ' information was passed to the Teamsters Fund by
Tolley International and the Hauser group (see pp. 217—-220 of the report). In this con-
nection, the Arizona Laborers, Teamsters and Cement Masons Local No. 395 Health and
Welfare Iund specifically asked 0ld Security if its parent, ISC, would agree to hold the
Fund harmless if Old Security failed in its commitment to the Fund and was advised that
applicable law precluded making any such agreement. (Appendix A—29.)
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Fosco and Capurso. These gentlemen were sitting in the wings in our
office to see what would occur here” (exhibit 265B, p. 976).

O the same day telegrams were sent to both Old Security and Con-

tinental advising them that the change in carriers would be made on
or before December 1, 1975. A telegram was received back from Old
Security on August 21 requesting a binder of $100,000 and according
to a receipt signed by Paul Fosco a check for this amount was given to
him on August 22 (exhibits 143, 144, 146, 147, pp. 429-434).

On September 5, however, the Fund’s attorney, Ralph Berry, sent

the trustees a letter questioning whether the acceptance of Old Secu-

rity’s group permanent proposal was in compliance with the Employee
Retirement and Income Security Act since there were no competing
bids from other companies. The letter states:

‘We would, therefore, feel that under the terms of ERISA
that we should take competitive bids on the group permanent
life insurance, or in the alternative, that the Fund’s consult-
ing actuaries furnish the Board with some assurance that the
bid of Old Security is a competitive bid and it is, therefore,
in the best interests of the Fund to accept it at this time,

* * % # #

We -are, therefore, respectfully suggesting to the Board
that an analysis be made of the competitiveness of the bid of
Old Security for the portion of their bid involving group
permanent life insurance. Such an analysis would aid the
Board in determining whether we are truly in compliance
with the terms of ERISA. (exhibit 147, pp. 433-434).

In a letter dated September 8, 1975, Edwards requested Tolley In-
ternational to prepare such an analysis for the Fund (exhibit 148, p.
388). Tolley International’s anslysis dated September 17, 1975
concludes:

It is our opinion that the trustees did submit clear and con-
cise Specifications requesting proposals from recognized in-
surance carriers for not only the present schedule of benefits,
but also an alternate schedule of benefits, i.e. group perma-
nent life insurance. A proposal was received. which, in our
opinion, is competitive with the industry and, inasmuch as we
have reviewed all of the actuarial aspects of the insurance
which is more expensive than term life insurance but also
provides greater benefits to the beneficiaries, it is our opinion
that the trustees have a valid basis for accepting the pro-
posals from Old Security and transferring the underwriting
of the Plan of Benefits to the Old Security Life Insurance
Company pursuant to the actions taken by the frustees at
the Board meeting held July 29, 1975 (exhibit 149, p. 437).

However, the Subcommittee’s investigation showed that approxi-
mately two-thirds of the Tolley International report to the Fund was
identical to an analysis written on the letterhead of Actuarial Con-
sultants and signed by John Boden, which Boden identified during his
testimony as having been written by him (exhibit 150, pp. 359-360).
This document was obtained in response to a subpena from Tolley




96

International. Moreover, the remainder of the Tolley International
report, while not identical in language, uses the same arguments cited

by Boden in a letter of September 8, 1975 to Teeuws contending that
the bidding process on the group permanent program was competitive
(exhibit 151, p. 388). :

Taken together, these documents show that Tolley International
gave to its clients as its own opinion concerning this bidding, infor-
mation and opinions which were in fact written by an official of one of
the affiliated bidding companies. Teeuwsacknowledged that he had in-
corporated into some of his reports and letters promotional and ana-
Iytical materials prepared by representatives of Old Security, but
maintained that he had independently decided that the material cor-
rectly reflected his professional judgment. He also indicated that he
saw nothing improper in the practice (pp. 948-949).

The minutes of the September 17, 1975 trustees meeting show that
William Fries of Tolley International distributed and read to the
Board Tolley International’s September 17 report and stated that
competitive bids had been received by the Board and that the cost of
the Old Security Life Insurance program was competitive. A rapre-
sentative of Continental Assurance Company told the trustees his

company was opposed to permanent life insurance for the fund be-
cause of income tax liabilities it imposed upon the covered employees
and because breaks in service would cause administrative problems.
Roger Carney of Farmers National, who was also present, disputed the
tax arguments and offered arguments in favor of group permanent.
However, Berry, the Fund’s attorney, stated that the report did not
answer his questions in regard to the competitiveness of the bids, and
two of the trustees expressed concern over the cost of group permanent.

The Board then woted to rescind the action approving the group
permanent plan, but still awarded the insurance contract to Old Secu-
rity for group term life, accident, and health coverages, effective Oc-
tober 1,1975 (p. 885).

As Boden testified, the Hauser group tried several times to persuade
the trustees to convert the group term plan to group permsnent.
Although these efforts proved unsuccessful, the Indiana Laborers
Fund did continue their insurance program with Old Security until
December 31, 1976. During this period, the Fund paid premiums total-
ling $5,649,504 and collected claims totalling $5,420,107—96 percent of
the premium. The reason the premiuas and claims were so nearly even
is that the Fund paid no further premiums after September 1976, due
to adverse publicity and litigation involving the Hauser operation,
while Old Security continued to pay claims incurred through Decem-
ber 81, 1976. An investigation by the Department of Labor shows that
the Fund did not sustain any loss on the insurance contract (Appendix
E). However, had the trustees’ original approval of Hauser’s group
permanent plan been allowed to stand, the fund would probably have
lost a great deal of money because the cash values of the policies would

have been wiped out.
4. Massachusétts Laborers

The Subcommittee’s investigation showed that during the same
period of time that the Hauser group was acquiring the insurance busi-
ness of the Indiana Laborers’ Fund, they used much the same tech-
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nigues to obtain an insurance contract from the Massachusetts Labor-
ers’ District Council Health and Welfare Fund (“Massachusetts
Fund”) that provided insurance coverage for members of 24 local
unions affiliated with the District Council and the Laborers’ Interna-
tional Union. :

Like the Indiana Laborers’ Fund, the Massachusetts Fund during
the entire 20 years of its existence prior to 1975 had had its insurance
program, consisting of group term life and health and accident cover-
ages, with a single Insurance company, Union Labor Life, a firm owned
entirely by labor unions and their trust funds. Although the insur-
ance contract had been put out for competitive bids several times dur-
ing this period, each time the contract had been re-awarded to Union
Labor Life (p. 505). This suggests, again, that the Massachusetts
Fund, like the Indiana Fund, had been satisfied with its existing in-
surer until the Hauser group set its sights on obtaining their insur-
ance business.

According to the testimony of John Boden :

Hauser’s plan of operation in pursuing the Massachusetts
Laborers’ business was much like that which was used in
Indiana. First, he contacted several individuals who were
highly influential in the Laborers’ Union or with fund
trustees. One such Individual in Massachusetts was a Mr.
Joseph Vaccaro. Vaccaro was associated with a construction
company in Massachusetts and had dealt with the Laborers’
Union for many years. Vaccaro thus was well acquainted with
all the people who were involved in the Laborers’ Union in
that part of the country. -

Another such individual was a Mr. James Merloni, presi-
dent of the Massachusetts Laborers’ District Council. Carney
and myself had a number of meetings with Vaccaro and Mer-
loni before meetings of Massachusetts trustees when Merloni
would indicate how he thought certain trustees would vote
and what their concerns were.

Another key person in the Massachusetts award was a Mr.
Arthur Coia, Sr., at that time held the position of vice presi-
dent and regional director for the International Laborers
Union. Vaccaro and Merloni told me that Mr. Coia had called
the trustees on behalf of the Qld Security proposal.

The second step in Hauser’s operation was to encourage
some key person to establish an insurance agency of his own.
Hauser would promise to underwrite expenses and salaries of
the agency.

Early in 1975, Joseph Vaccaro established an agency in
Boston called National Group Insurance, Inc. Vaccaro told
me he was promised, by Hauser, a salary of $75,000 per year,
plus expenses, and the use of a leased Cadillac anto.

Joseph Vacecaro helped persuade the trustees to send the
insurance business out for bids and to include Group Perma-
nent Life as part of the bidding invitation.

Hauser told me that he had many meetings with Arthur
Coia, Sr. These meetings began early in 1975 and took place
in Miami, Massachusetts, and Providence. After each of these
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meetings, Hauser said that Mr. Coia had assured him thst
we would get the group permanent business in Massachusetts.
There may have been other persons, including some of the
trustees, présent at these meetings. I was not present at them,
but I learned of them from Hauser and also from Joseph Vac- -
caro. These meetings continued through 1975 (p. 841).

Again, Boden’s testimony was largely substantiated by the Sub-
committee’s own investigation of the Massachusetts Laborers insur-
ance award.

According to a sworn affidavit which the Subcommittee obtained
from Vaccaro (exhibit 177, pp. 502-504) he had been involved as a
contractor in negotiating contracts with the Laborers’ Unions in the
Boston area since the late 1950’ and thus had become well acquainted
with many of their officials, He first met Hauser socially in early 1974,
and again in the Fall of that year in Las Vegas in the company of
Terrence O’Sullivan, then executive secrctary of the Laborers’ Inter-
national Union, During this meeting Hauser told Vaccaro of his plan
to sell Group Permanent Life to union trust funds and encouraged
Vaccaro to become part of the effort. ,

After some further meetings and conversations, Vaccaro agreed to
go to work for Hauser. According to Vaccaro’s affidavit, he then visited
the Hauser group in Florida and received some indoctrination in the
insurance business. While there, ¥¢ talked to Bernard Rubin—a long-
time friend—who vouched for Hauser and told him the Florida Laboy-
ers had placed their insurance with his company. Thereafter, at
Hauser’s request, Vaccaro established an insurance agency in Boston—
National Group Insurance Agency, Inc. He had a verbal agreement
with Hauser that Hauser’s companies would pay all of the expenses of
the agency plus a salary of $1,000.2 week and a leased Cadillac auto-
mobile for Mr. Vaccaro.

In early 1975, Vaccaro said he contacted Arthur E. Coia, regional
vice president of the Laborers’ International Union for New England,
and obtained Coia’s approval to meet with James Merloni, president of
the Massachusetts Laborers District Council, to discuss Hauser’s
Group Permanent Life concept. Vaccaro knew both men through his
service on the negotiating committee. Vaccaro stated that, while Mer-
loni was not a trustee of the Health and Welfare Fund and would have
no vote on the insurance award, he was influential in the union. Ac-
cording to Vaccaro, he met with Merloni in early February 1975 and

later in the month, Merloni made a trip to Florida to meet the Hauser
people and look over the operation, Vaccaro stated that Merloni be-
came a strong advocate for Hauser’s group permanent life insurance
plan and, he believed, even considered retiring from the union and
going to work for Hauser’s organization. :

Merloni, in a sworn affidavit (pp. 499-501) stated that he first met
Hauser in October, 1974, at a testimonial dinner for Arthur E. Coia in
Boston. He also acknowledged the meeting with Vaccaro and the trip
to Florida, which he said was made at Vaccaro’s suggestion. Merloni
also stated that he and his wife made the trip at the expense of Farmers
National and that while there he spent 15 or 16 hours at Farmers Na-
tional in indoctrination sessions on whole life insurance. Merloni also
acknowledged that Vaccaro suggested that he retire and join the

S ————

REm e



ot

99

Hauser group, but said that he declined the offer. Merloni said that at
the conclusion of the Florida exposure he was convinced that the con-
cept of whole life insurance was valid and, if properly underwritten
would have more value to the individual members of the Massachusetts
group than the existing insurance coverage.

Merloni stated that upon his return to Massachusetts he discussed
the plan with a number of individuals in the Council and with Arthur
IE. Coia, his direct superior, who, he firmly believed, shared his en-
thusiasm for the plan. Accordingly, Merloni said he “made an honest
and diligent effort to convince the trustees and the International of
what he conceived to be the merit of the whole life plan” (p. 500). Ac-
cording to Boden, Vaccaro told him that he also met with several of
the union and management trustees and persuaded them to vote to rebid
the insurance (p. 366).

According to the minutes of the February 3, 1975, meeting of the
Health and Welfare Fund trustees, the trustees directed the Fund’s
actuarial consultant, the Martin B. Segal Company, send out specifica
tions seeking bids on the existing insurance package and on ordinary
whole life insurance as well (exhibit 175, p. 496). Merloni was present
at the meeting, but there is no indication of who made the motion.
In a sworn affidavit, Robert J. Dellovo, the Segal Com-
pany’s representative to the Fund (pp. 504-507), pointed out the
high cost and other drawbacks to ordinary life insurance for the Fund,
but the trustees were insistent. Accordingly, Dellovo prepared the
requested specifications and a list of major companies to be invited to
bid which he presented at the April 28, 1975 trustees meeting. At
Dellovo’s invitation, the trustees suggested two additional companies
and Merloni volunteered four others including Old Security. The
invitations to bid and specifications were mailed on May 9, 1975, with
2 bidding deadline of June 6, at which time the sealed bids were to be
opened. The bids were to be sent to the Segal Company and released
simultaneously to a number of officials connected with the Fund, in-
cluding Merloni (exhibit 179, p. 496).

According to John Boden, Old Security’s bid was prepared by Roger
Carney and reviewed by Hauser, Kavanagh and himself, without any
participation by anyone from Old Security. However, he said that
Vaccaro had explained to them what he figured the other bids would
be so that they could prepare their bids with the strong expectation
that it would be low. He said Vaccaro told them what premium they
should charge and what their retention should be. He said he did not
know where Vaccaro got the information but that it could have come
from the trustees, the Fund’s administrator, the consultant or someone
else) on the the inside, and that the information was helpful (pp. 342,
366).

The bids from Old Security and five other companies were turned
over to the Segal Company for analysis on June 6, 1975 which was not
completed until June 26 (exhibit 178, p. 506). However, among the
records obtained from the Fund by subpena was an application, dated
June 9, 1975, to the Old Security Life Insurance Company for group
permanent life insurance, signed by Joseph Pavone, then Chairman
of the Board of Trustees of the Massachusetts Laborers Health and
Welfare Fund. The application was also signed by Michael H. Bona-
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corso, 222 Lewis Wharf, Boston, Massachusetts, as Agent Broker.
Bonacorso was an employee of Joseph Vaccaro and National Group
Insurance A.gency, Inc. The application contains no effective date. This
application was apparently signed three days after the bidding dead-
line and before the bids had éven been analyzed or any formal action

on the matter had been taken by the Board of Trustees (exhibit 180,
pp.491,496).

On June 26, the Segal Company submitted its analysis of the bids
for the existing insurance program based on group term life and
excluding the alternate whole Iife proposal (Appendix A~8). This
report was discussed at a trustees meeting on July 10, the minutes of

which show that the trustees received the following advice from Del-
lovo of the Segal Company : ’

* * % there were many unanswered questions dealing with
Old Security Life Insurance Company, which appeared to be
the lowest bidder on premiums but not on retention, which
he stated was a better test of the net cost to the Fund than
merely premiums paid. He also pointed out that the program
involving whole life would project a deficit for the next
fiscal year of $433,000 to the Fund or a deficit of $3 per
member per month (p.497). * * *

The minutes also show that:

The consultant further advised the trustees to move slowly
in the area of self-insurance, inasmuch as it needed further
study, and raised further questions which he was not pre-
pared to answer at this time,

Co-counsel advised that in light of the consultant’s report
and recommendations, the trustees would be acting at their

peril without further study, investigation, and. report from
the consultant (p.497).

Despite these warnings and other questions raised by Dellovo, all
four of the union trustees and one of the employer trustees voted to
award the entire insurance package, including whole lifé, to Old
Security. However, the three remaining employer trustees voted
against the motion and since the trust agreement required six votes for
approval, the motion failed. The trustees then voted unanimously to
have Segal do a further study of the matter and report back before
the next meeting (p. 497).

Apparently in response to this instruction Dellovo wrote to Hal-

ford of Old Security on July 16, 1975, and raised a number of ques-
tions, one of which was:

Will the total coverage in any way be reinsured? If so,
please identify the benefit coverages that will be reinsured
and also identify each of the companies with which the cover-
age will be reinsured (exhibit 181, pp. 507-508).

In answer to this question Halford in his reply dated July 29 merely
stated “See Schedule S in the attached financial statement for our
current reinsurers” (exhibit 182, pp. 508-509). He did not advise

Dellovo that 100 -percent of the coverage would be reinsured with
Farmers National under a fronting agreement.
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The trustees met again on August 7, 1975. At that meeting Dellovo
distributed an addendum to the Segal Company’s report of June 26
which was very critical of both the concept of whole life insurance for
labor union trust funds and of Qld Security’s group permanent life
proposal, which it characterized as not significantly different from
ordinary whole life. According to the Segal Company’s report, Old
Security’s premiums were not materially lower than for ordinary in-
dividual whole life policies, while the cash values were less favorable
and the retention for expenses was very high. Because of these excessive
costs the report recommended that the same objectives could be better
achieved by other alternatives, which it listed. Dellovo also pointed out
that Old Security still had not answered some of his questions and that
there were discrepancies in some answers he had received (pp. 504—
507). A telegram dated August 6, 1975 from Peter Fosco, then General
President of the Laborers International Union was also read at the
meeting which stated in part:

We do not believe that it is appropriate and consistent with
fiduciary duties for a fund to buy high cost, group permanent
or other similar types of ordinary life insurance arrange-
ments (pp. 509-510).

The trustees then voted to bring in another company to evaluate the
question of whole life versus term insurance as well as other alterna-
tives. The selection of an insurance carrier was deferred until this other
consultant completed its report. On behalf of the District Council,
Merloni recommended Tolley International to make this study. A
motion was then passed to have Tolley International do so-and report
within two weeks (pp. 497, 506-507).

According to the testimony of John Boden, he and Roger Carney
were standing by in the Fuud’s office prior to the August 7 meeting
when Merloni informed them of the Fosco telegram and advised them
that the award would not be made that day. Boden stated that they
were all surprised by the telegram and that Merloni was visibly upset
(p. 342). Documents obtained during the Subcommittee’s investiga-
tion help explain why the Fosco telegram came as a surprise, and how
the decision to bring in Tolley International was reached so readily.

A review of the minutes of previous meetings of the Massachusetts
trustees and Dellovo’s aflidavit, make it clear that the Segal Company
had been opposed to the concept of group permanent insurance from
the beginning, and that Dellovo had made this opposition known to
both Merloni and Arthur E. Coia on a number of occasions (pp. 496—
499, 504-508). The internal memorandum of July 2, 1975 by Len
Teeuws of Tolley International referred to earlier (pp. 144-145) shows
that Mike Capurso, Hauser’s representative, in obtaining the Indiana
Fund business for Old Security, assured Teeuws that the groundwork
had been laid for Tolley International to supplant the Segal Company
as consultants to the Massachusetts Laborers. The memo also stated
that Teeuws had been told that Angelo Fosco expected to succeed his
father, Peter, as President of the Laborers International in September
1975 and that one of his first steps would be to purge the Segal Com-
pany wherever he could thereby giving Tolley International a chance
tc'>7 ob;ain the consulting business of other Laborers funds (pp.
975-976).
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A similar Teeuws memo dated July 31, 1975 shows that on July 24
Angelo Fosco had a “get together,” attended by Teeuws, Arthur E.
Coia, Paul Fosco, and Mike Capurso among others. The memo de-
scribes Capurso as “Joe Hauser’s right-hand-man” and states:

My reception by Mr. Coia was excellent and it was obvious
that this small cocktail party was established in order for him
to get a look at us. On ¥riday morning before I left, I was ad-
vised by Paul Fosco and Mike Capurso that Coia 1s very re-
ceptive to our becoming the Actuarial Consultants to as many
funds as possible under his jurisdiction (p. 976). * * *

In his affidavit to the Subcommittee, Merloni stated that he had
met Teeuws during a union conference in Chicago in July 1975 (pos-
sibly the same one described in the Teeuws memo) and told him of
his interest in the whole life plan for the Massachusetts Laborers
and the resistance he was encountering. According to Merloni, Teeuws
told him his firm had wrestled with the same problem in Indiana and
offered his services to Merloni. According to Boden’s testimony and
the aflidavits of both Vaccaro and Merloni, strategy sessions involving
Boden, Carney, Vaccaro, and on at least one occasion Hauser, were
held in Boston before each trustees meeting in the summer of 1975 in
order to plan how to get the trustees to adopt Old Security’s group
permanent plan (pp. 842-343, 500, 503). According to Boden 1t was
at one such meeting that Vaccaro suggested they bring in another con-
sultant to counter the advice being given by the Segal Company. Boden
said they decided on Tolley International because they knew Tolley
International could be relied on for a favorable opinion group perma-
nent and felt that Teeuvws would be willing to help them in anticipation
of their assistance in obtaining consulting business in Massachusetts
and elsewhere (pp. 342-343).

Another of ‘L'eeuws’ internal memoranda, dated August 8, 1975,
shows that Teeuws had been called at home the previous day by Mer-
Joni and advised of Merloni’s intention to recommend that Colley In-
ternational be brought in. The memo states:

The pretext of getting us involved was to make a complete
and thorough report on group permanent life insurance, in-
asmuch as both Connerton [counsel to the International] and
Segal drafted a lengthy and complex telegram to the Boston
trustees over Peter Fosco’s signature, outlining the illegality
of this approach to insurance. * * *

I know that this is going to involve a “head-on” fight with
Segal and Connerton in the International ; however the three
key men in the International are on our side., Also, Angelo
Fosco, Arthur Coia, and Frank Lorello, from New York
City want us to go “head to head” as soon as possible. I have
suggested that we hold off for the next couple of months un-
til Angelo has been appointed International President of the
International Union but they think the time to do this is
NOW ! (exhibit 265C, p. 977).

Boden testified that at a meeting in Tolley International’s Indian-
apolis offices attended by Teeuws, Vaccaro, Paul Fosco and himself,
he prepared an analysis of the group permanent plan which was typed

sy
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by Teeuws’ secretary. According to Boden, it was agreed that Teeuws

would base his presentation to the Massachusetts trustees on this anal-

ysis (pp. 843, 361).

In another internal memorandum dated August 14, 1975 (exhibit
265D, pp. 977-978) Teeuws states that he had met with two of the
people involved in the Boston situation the day before and put to-
gether Tolley International’s report. The memo also notes that the
Massachusetts trustees meeting, which had been scheduled for Au-
gust 21, conflicted with Tolley International’s cwn Board meeting
from which Teeuws asked to be excused on the grounds that “a great
deal of potential profit to our corporation hinges on what occurs in
Boston * * *7

The memo continues:

It seems that these fellows are pretty well organized and as
far as the timing for the meeting, the following is what has
been requested of me:

At noon on Wednesday, August 20th, I will meet with Jim
Merloni, President of the Massachusetts Laborers’ District
Council and the Union Trustees to review our report and lay
out the guidelines for our presentation the next day.

Later in the afternoon, I will fly with one of the fellows to
Providence, Rhode Island, to have dinner with Arthur Coia,
who is the Eastern Regional Manager, as well as International
Vice President. He has previously given us his “blessings”.
Inasmuch as he is not a Trustee he wants to review everything
before the meeting,

Then, of course, we will have the meeting on Thursday in
Boston. :

The memo also notes:

Yesterday, I was advised that Peter Fosco, upon the insist-
ence of Connerton will not step down this September, in
order that Angelo can step izn. As I understand it now, Pete
will run for election at the Convention next summer and then
turn the reins over to Angelo. Even though this is the case,
Angelo and his people—Co1a in the East, Lorello in New York
City, Wilbur Fretag and the people from the West Coast are
still insisting that we continue with the confrontation with
Segal in these areas.

At the August 21 trustees meeting another telegram over the signa-
ture of Peter Fosco was read which reiterated the International’s
opposition to high cost group permanent life insurance and warned
that the International would take whatever remedial action necessary
to protect the trustees, participants, and the good name of the union.
Afterwards it was decided to defer action on the insurance plan, and
the Tolley International representatives who were present in the Fund
office were so advised (exhibits 178, pp. 506-507).

In his affidavit Merloni stated that he discussed the group permanent
plan with Arthur E. Coia after the telegrams were received from
Peter Fosco and that since Coia continued to express approval, he felt
tz,ntitled to continue his efforts to have the trustees adopt the plan

p- 500).
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A further meeting of the Board of Trustees was held September 21,
1975, at which, according to the minutes, Merloni introduced Len
Teeuws of Tolley International and “Mr. John Boden, an actuary for
the Tolley Corporation” (p. 498).

Teeuws then distributed several documents including Tolley Inter-
national’s report of Aungust 13, which was very favorable to the con-

cept of group permanent life and to Old Security’s proposal. It
concluded :

* % * Tt is our opinion that a Group Permanent Life Insurance
program, along the lines which have been described in this
report, can be adopted by a Trust Fund such as yours. Group
Permanent Life offers the benefits of insurability to all em-
ployees regardless of health while creating systematic savings
and real benefits to the long-time employees in a manner that
does not create additional Trustee responsibility. It is further
our opinion, that based upon the material and data submitted
to us as prepared by the Fund’s Consultants, that the Old
Security Life Insurance Company is the lowest bidder for

both the A & H coverages and the Group Permanent Life In-
surance (exhibit 128, p. 365).

John Boden was shown a copy of this document during his appear-
ance before the Subcommittee. He identified it as the same analysis
which he prepared in Teeuws’ office (pp. 361~362).

As indicated above, the analysis Tolley International submitted to
the Massachusetts Fund trustees highlighted the cash savings to be
obtained through group permanent life insurance. In his testimony,
Teeuws acknowledged that a so-called group ordinary life or perma-
nent life insurance plan is a poor plan if the group of people covered
have a high turnover rate (i.e., loses or leaves his job, dies or becomes
disabled) because the premiums are very high and a great percentage
of the premiums go to administrative expenses (p. 950). He also ac-
knowledged that if a significant percentage of covered employees leave
in the initial stages of such a plan, there is not any accumulation of
cash values and those persons leaving the plan in the initial stages
would have little or no cash value to take with them (p. 951). While
Teeuws admitted that the turnover rate is a factor in determining
whether a fund should adopt group term or permanent life (p. 951),
Tolley International’s written report submitted to the Massachusetts

Fund trustees does not address the impact of the turnover rate on plan
costs or cash values available to employees covered by the plan.t®* While
Teeuws indicated that the adverse impact of turnover was pointed out
“orally,” the minutes of the Massachusetts Fund trustees’ meeting do
not reflect it (pp. 498,951).

Although Tolley International ostensibly was acting as independ-
ent; consultant to the Massachusetts Fund, Teeuws testified that the
Tolley analysis was “prepared for the Massachusetts Lakorers Dis-

1 See pp. 71, TS of this report which discusses the adverse impact of high turnover
of construetion industry employees covercd by the Florlda Laborers Union trust funds
to which the Hauser group sold whole or permanent Jife insurance.

7 Tepnws sald that Tolley International’s written report in the Indiana Fund case dis-
cussed <lie turnover factor (p. 951). However, neither that report nor the minutes of
the trustees’ meeting at which Tolley made its presentation ¢on the permanent. lfe
proposal reflect a reference to the impact of employee turnover (pp. 419, 427).



e b ot e T FGE

105

trict Clouncil and not the board of trustees” of the Fund (p. 1205). He
also stated that he did not receive any compensation from the Hund,
the District Council, or Hauser (pp. 1204-1205). Teeuws stated, how-
ever, that it was Tolley International’s “hope and expectation” that
the Fund would replace the Segal Company as consultant (p. 1205).

The minutes of the September 21 meeting makes it clear that the
Fund’s existing insurance consultant and co-counsel were still very
concerned over the possible consequences of adopting group perma-
nent life and also about certain diserepancies in the Old Security
proposal. However, the minutes also show that:

Mr. Merloni stated that on behalf of the Massachusetts
Laborers District Council he was advising the trustees that
the matter had been deferred long enough and that he had
talked to the Laborers International President who had ad-
vised him that this was entirely a District Council matter;
and that the Council wanted whole life insurance and that the
0Ol1d Security Insurance Company was the low bidder and
should be awarded the entire insurance contract as had been
done in Indiana (p.498).

A motion to award the insurance package, including group per-
manent life, to Old Security failed to carry, although all of the union
trustees and one employer trustee again voted for it. A motion was
then passed to forward all material, including that from Tolley In-
ternational Corporation, to the International Union for comment.

In another internal memorandum dated August 25 (exhibit 265E,
p. 978) Teeuws stated,

‘While meeting with Arthur Coia in Boston the day before
the Massachusetts Laborers Welfare meeting, he committed

the complete statewide Laborers Welfare and Pension Funds’
actuarial consulting tous. * * *

The memo also stated :

The purpose of Paul Fosco’s special visit to me this after-
noon was in behalf of his father, Angelo, to make sure I un-
derstood that the people on his team are going to press this
struggle with Martin Segal to the end : and to make sure that
they could depend on us. There is no doubt in my mind that

once this pendulum starts swinging, we are going to have a
lot of business. * * *

Apparently in response to the motion passed at the September 21
meeting, Merloni, on September 23, transmitted the Tolley Interna-
tional report and other material to the International Union, but
he addressed the letter to Arthur E. Coia (attachment A to exhibit
176, p. 501). The letter stated that the District Council felt strongly
that the issues raised by the Fosco telegrams had been answersd and
requested that any additional information or objections from the
International be stated. The letter concludes:

If, however, you feel we have acted prudently and are
now in a position to make a decision based upon the best

posssible benefits to be acquired for our membership, please
so advise us.

§1-7770 - 79 - 8



106

The Subcommittes has been unable to locate any response from
Coia. However, on October 24, 1975, Peter Fosco sent a letter to the
Trustees which Merloni stated was apparently the only reply to his
letter. It stated that:

* * ¥ the International Union does not endorse any insurance
company, nor does it have any objection to any insurance com-
pany. Specifically, the International Union does not inquire
into the status of insurance companies as such. The Interna-
tional Union has no objection to, nor any derogatory infor-
mation concerning any insurance company which submitted a
proposal for “whole life” insurance, or for the plan in gen-
eral. OQur objection was, and is, clearly to the type of insur-
ance—whole life. Beyond that particular point the Interna-
tional Union has no involvement in the bidding process. The
decision as to what insurance carrier to select lies solely with
the Trustees carrying out their fiduciary responsibilities,
based upon all the facts and circumstances in a particular case
(attachment B to exhibit 176, p. 501).

This letter, which Merloni introduced at an October 30 trustees
meeting, apparently paved the way for a compromise whereby the
group permanent life proposal was dropped and the insurance con-
tract was awarded to Old Security for group term life as well as acci-
dent and health coverages. The minutes of that meeting show that
Dellovo pointed out that the difference in retention between Old Se-
curity and the existing carrier was minimal, and the Fund’s co-counsel
pointed out that Old Security’s total health and welfare business the
previous year was less than the annual premium of the Massachusetts
Fund. Nevertheless, the trustees voted unanimously to award the con-
tract to Old Security effective December 1, 1975 (p. 499).

Following the award an account was opened at the Bay Bank/Mid-
dlesex, Burlington, Massachusetts in the name of Old Security c/o
Nationwide Administrators into which the premiums were paid. Ac-
cording to Boden, Carmine Mercadente, who was connected
with this bank was put on the Board of Directors of Farmers Finan-
cial Corporation at the direction of Joseph Vaccaro (p. 145). Vaccaro
acknowledged in his affidavit that he mado the arrangements to open
this account (p. 503), The Subcommittes’s investigation showed, that
$850,000 out of the first full quarter premium of $1,353,981.72 was
drawn out of the Middlesex bank account immediately upon its receipt
and forwarded to Florida where it was apparently used by Hauser’s
National Financial Agency and Farmers National in connection with
fraudulent transactions with the Sage Corporation discussed pre-
viously (pp. 2829, exhibit 2F, exhibit 48). See pp. 75-77 of this report
for discussion of Golden Horn Mortgages.

The Massachusetts Laborers insurance contract was held by Old
Security until December 1, 1976, when it was again awarded to Union
Labor Life following adverse publicity concerning Hauser and Old
Security. At the time of the Subcommittee investigation the Massa-
chusetts Laborers had paid some $5,265,000 in premiums and had col-
lected $4,608,000 in claims under this contract (exhibit 1A, p. 14). Al-
though Old Security was continuing to pay claims, it is not known
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whether all outstanding claims were paid before Old Security was
placed in receivership.

During its examination of the available books and records of Farm-
ers National and the other Hauser-affiliated companies the Subcom-
mittee found cancelled checks showing payments of $50,000 to Joseph
Vacecaro and/or National Group Insurance. Because of the important
role played by Vaccaro in the Massachusetts award, the Subcommittee
examined the books and records of Vaccaro’s National Group Insur-
ance Agency. They showed total receipts of $127,500 from Hauser’s
companies (p. 494 ; exhibits 186188, p. 496). Boden testified that there
was no correlation between the money the Hauser groun paid to Vac-
caro’s agency and the insurance business generated by Vaccaro (p.
366). This testimony was corrohorated by other evidence. Vaccaro suid,
he had no formal commission agreement with Hauser and his only
services to Hauser were in connection with the Massachusetts Fund
award (pp. 502-504). Also, his agency’s records do not identify pay-
ments his agency received as commissions on any specific business
(p. 518).
5. Hauser Is Threatened :

Vaccaro indicated in his affidavit that he constantly had problems
m trying to collect the money Hauser had agreed to pay him. Vac-
caro said that he mentioned this during a conversation with Bernard
Rubin and George Waugneux, the president of the Sage Corpora-
tion, in June 1976 and was told that they would see what could be
done (p. 504). Shortly thereafter, according to Boden’s testimony,
he and Hauser and Hauser’s bodyguard, George Herrera, were stay-
ing at the Sheraton Carleton Hotel in Washington, D.C. on July 14
and 15, 1976, when “someone from Rhode Island” informed Hauser
that two “thugs” from Sage Corporation had been in the hotel lobby.
After one of the men asked about Hauser, Herrera called the police,
who escorted them from the hotel. Boden identified one of the men

. as Wuagneux’s bodyguard, who Boden said had threatened Hauser

on a previous occasion. Boden said he was later told by Kavanagh,
Rubin and Vaccaro that the two men had gone to the Carleton to
persuade Hauser to travel to Providence, Rhode Island to discuss
money he owed Vaccaro (pp. 151-152). Wuagneux acknowledged
that he had sent one of his employees to see Hauser at the Sheraton
Carleton, but he denied that it involved any threats or was on behalf
of Vaccaro (pp. 291-293).

In his affidavit, Vaccaro stated that he had also discussed his dif-
ficulties in collecting from Hauser with either Arthur A. Coia,-son
of Arthur E. Coia, or the younger Coia’s law partner, Albert Lepore,
because he believed that Lepore had an interest in an insurance agency
in Providence connected with Hauser’s operations and was having
similar money problems. Vaccaro said that whichever one he spoke to
indicated that a couple of persons had called on Hauser in Washington,
D.C. concerning his financial obligations. Shortly thereafter, Lepore
called Vaccaro and told him he had received some money from Hauser,
who instructed him to send $20,000 to Vaccaro, which Vaccaro picked
up (p. 504).

In a sworn affidavit (exhibit 190, pp. 518-14) Arthur A. Coia ac-
knowledged that Vaccaro had discussed with him his difficulties with
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Hauser and that he had made several calls to Hauser on behalf of
Vaccaro and Lepore. Both Arthur A. Coia and Lepore acknowledged
receiving the $20,000 for Vaccaro from Hauser in their separate af-
fidavits filed with the Subcommittee (pp. 515, 516).

Because of the interest which Arthur E. Coia, as Regional Vice
President of the Laborers’ International Union demonstrated in the
Massachusetts Laborers insurance contract, the Subcommittee in-
quired into the operations of the Northeast Insurance Agency in Pro-
vidence, Rhode Island which, according to Boden’s testimony was
established by Arthur A. Coia and his Taw partner, Albert Lepore.
Boden testified that at a meeting in Providence in July 1976, Arthur
A. Coia told him that the agency had been established at the sug-
gestion. of Hauser who promised to pay all expenses, including the
salary of an experienced insurance man, Vincent Vallero, who
was employed to manage the agency. According to Boden, Hauser
also promised Arthur A. Coia, as he had promised Paul Fosco, that
his agency would become the controlling agent for all business that
Hauser companies wrote nationwide and that the Northeast would
also receive a commission on all business that it wrote (pp. 347-348).

In his affidavit, Arthur A. Coia stated that he had had a casual
social acquaintance with Hauser since 1971 and that in the Fall of
1975 Hauser asked if he could recommend someone with expertise in
the insurance field whom he could hire. Arthur A. Coia said he
recommended Vincent Vallero, a registered insurance agent in Prov-
idence, Rhode Island, and set up a meeting early in January, 1976,
in his own office between Hauser and Vallero. Vallero was subse-
quently hired (p. 514).

Arthur A. Coia and Lepore, in their afidavits, both stated that at
about the same time, early in 1976, Hauser indicated to them he
wanted to set up an insurance agency in Providence to handle the
affairs of other agencies throughout the country. Arthur A. Coia said
he was not interested, but that Lepore was interested. The Northeast
Insurance Agency, Inc., was formed by Lepore in March, 1976. Lepore
said he knew nothing about the insurance business and Vincent Val-
Iero was to manage the business. Hauser agreed orally to pay Vallero
$1,000 a week salary and to pay all expenses of the Northeast Agency.
Lepore said there was an understanding with Hauser that money
advanced by Hauser would at some time be offset by commissions.
The agency was in operation until August 11, 1976 (pp. 513-516).

Examination of the books and records of Northeast Insurance
Agency and the available records from the Hauser-affiliated com-
panies show that $110,000 was paid to Northeast and/or Arthur A.
Coia and Lepore, exclusive of the $20,000 subsequently passed on to
Vacearo (p. 513 ; exhibits 2B and 2G). The records of Northeast con-
tained no formal set of books and no written agreements as to com-
missions or other payments. No records were found which identify
any of the payments to Northeast as commissions or fees on any spe-
cific insurance business (pp. 512-513).

According to Arthur A. Coia and Lepore, $30,000 of the $110,000
in payments was for legal representation of Hauser in connection with
an effort by Hauser to acquire a New Jersey insurance company. At
the time of the Subcommittee’s hearings, $31,000 of the money re-
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ceived from Hauser was being held in escrow in connection with
limitation involving the receivership of Hauser’s National American
Life Insurance Company. The balance was used to make Lepore

whole for the expenses of the Northeast Insurance Agency (pp.
514-516).

In his affidavit, Arthur A. Coia stated :

I at no time received any commissions nor any remunera-
tion for insurance business. I do not know if Northeast In-
surance Agency received any insurance business and at no
time solicited or attempted to obtain any insurance business
from any individual, any group, any union, or the Labor-
ers’ International Union (pp. 514-515).

The Subcommittee’s investigation shows that on July 16, 1976,
Hauser sent Arthur A. Coia a check for $50,000 for the agency which
Coia endorsed over to Lepore (exhibit 193, p. 516 ; exhibit 2G). In addi-
tion, Len Teeuws of Tolley International testified that Arthur A. Coia
was present with his father, Arthur E. Coia, at a strategy meeting on
how to sell the Group Permanent Plan to the Massachusetts Laborers’
Fund (p. 1206). Moreover, as discussed below, at the time the North-
east Agency was being established and Arthur A. Coia and Lepore
were representing Hauser in his attempt to purchase a New Jersey
insurance company, a Laborers’ Union Fund in Rhode Island with

which they were associated decided to rebid its insurance contract and
awarded it to Old Security. .

6. Rhode Island Laborers and Amalgamated Foodworkers

In his affidavit, Arthur A, Coia stated that for 10 years he had been
Business Manager of the Rhode Island General Council, an affiliate
of the Laborers’ International Union representing local unions in
the State. Ronald Coia, a nephew of Arthur E. Coia and cousin of
Arthur A. Coia, was Chairman of the Rhode Island Laborers’ Health
and Welfare Heavy Construction Fund. According to documents
obtained by subpena. from the Fund’s files, the Fund was represented by
Arthur A. Coia’s law partner, Albert Lepore (Appendix A-9).

The minutes of a February 5, 1976, meeting of the trustees of this
fund show that Ronald Coia recommended that the Fund’s insurance
contract be placed out for bids inasmuch as bids had not been re-
quested for several years, and that a motion to that effect was adopted
(Appendix A~10). Accordingly, on April 12, 1976, specifications and
invitations to bid on a joint contract for the Heavy Construction
Fund and a sister fund, the Rhode Island Laborers’ Health and Wel-
fare Fund (also known as the Building Fund) were mailed to eight
insurance companies. Included was Great American Life Insurance
Company, the New Jersey company which Arthur A. Coia and Lepore
were trying to help Hauser acquire. The Great American Life Insur-
ance Company invitation was mailed to Roger Carney of Nationwide
Administrators at the address of Farmers National in Miami (Ap-
pendix A~11).

According to the testimony of John Boden, the specifications for
this bidding were drawn up by Roger Carney who also prepared the

Hauser group’s bid, thereby giving them an advantage over other
bidders (pp. 348-368).
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Although Hauser never succeeded in acquiring Great American
Life, abid was submitted in the name of that company, on typed letter-
head, using a California address, and over the signature of John Boden
(Appendix A-12). Altlough Old Security was not on the list of com-
panies invited to bid, an identical bid was submitted on the same date,
on the letterhead of Old Security Life over the signature of its presi-
dent, C. Robert Barton (Appendix A-13). Old Security also submitted
a separate bid for a group permanent life plan although this was not
requested in the specifications ( Appendix A-14).

The Great American and Old Security bids stated that the health
claims would be paid by the London Insurance Agency of Rumford,
Rhode Island, which was described as an independent claims adminis-
tration company with close ties to the local labor movement and which
was serving as administrator for Amalgamated Food Handlers Locals
Numbers 10 and 328 and Amalgamated Meatcutters Local Number 2.

An analysis of the bids prepared by the Fund’s insurance broker
dated May 25 shows that on the existing insurance program the Great
American-Old Security bid was lowest on premium but not on reten-
tion. The analysis mentioned the group permanent proposal, but stated
that it should be discussed separately. No other recommendation was
made (Appendix A-15).

Boden for Great American, Barton for Old Security, and a repre-
sentative of the existing carrier, New York Life, as low bidders, were
invited to attend a joint meeting of the Fund trustees on June 2
(Appendix A-16). Carney attended representing Old Security, but
no one represented Great American since Hauser’s application to
purchase the company had been turned -down a few days earlier. The
minutes of the meeting show that, following discussions with the
insurance company representatives, including the group permanent
proposals, it was decided to defer action until a later meeting (Ap-
pendix A~17). The minutes of a later meeting of the Heavy Construc-
tion Fund trustees on June 22 attended by Arthur E. Coia, Roger
Carney and a Bob Reed of Londen Insurance Agency show that after
further discussion, including the concept of whole life versus term
insurance the trustees voted:

* * * to change carriers from the New York Life Insurance
Company to the Old Security Life Insurance Company effec-
tive August 1, 1976 to provide group term life insurance,
health, dental and vision henefits as covered in the proposal,
subject to similar action by the Board of Trustees of the
R. 1. Laborers Health and Welfare Fund and also to set up
an ad hoc committee of two members from the heavy fund
and two members from the building fund to continue to
explore the concept to group whole life. (Appendix A-18.)

A binder on the contract was signed by Ronald Coia for the trustees
on July 28, 1976, as authorized by the trustees at a meeting on that
day (Appendix A-19). :

Documents obtained by subpena frori the health and welfare trust
funds of Amalgamated Food Handlers Locals Numbers 10 and 328 in
Rumford, Rhode Island show that during the same period that the
Rhode Island Laborers were rebidding their insurance program,
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Robert Reed of London Insurdnce Agency, administrator for the Food-
handlers’ funds, recommended that they also rebid their insurance
programs and solicited bids from Old Security. Both funds awarded
their insurance business to Old Security. The Subcommittee’s investi-
gation shows that London Insurance Agency collected almost $20,000
in payments from Hauser affiliated companies, from March through
September, 1976 (exhibit 2E, pp. 26-27).

7. Arizona Laborers

The Hauser group also obtained the insurance business of two
Laborers Union trust funds in Arizona. They were the Arizona
Laborers, Teamsters and Cement Masons Local 395 Health and Wel-
fare Fund, and the Construction, Production, Maintenance and Labor-
ers Industrial Health and Welfare Fund (CPMLU). The Local 395
fund provided benefits for approximately 8,500 members of Laborers’,
Cement Masons, and Teamsters local unions. The CPMLU covered
some 500 union members employed primarily by building supply firms.

John Boden testified that Hauser told him they had a very good
chance of obtaining the business of these funds because he knew two
of the union trustees, Fred Brown and Bill Soltero (p. 246). The
Subcommittee’s own investigation and the testimony of other witnesses
show that Brown, who was a trustee of the Local 395 fund, and Soltero,
who was a trustee of both funds and president of Local 383, did have
a relationship with Hauser and his associate, George Herrera, and did
play prominent roles in the awarding of the insurance contracts for
iéhese funds te the Hauser companies’ reinsurance partner, Old
Security. : :

a. The Local 359 Trust Fund.—From its inception in 1973, the local
395 Trust Fund had had its insurance program with Occidental Life
Insurance Company. According to the minutes of an October 22, 1975
trustees’ meeting, the Fund’s actuarial consultant, Herbert J. Bool of
the Martin E. Segal Company, had reported to the trustees that claims
were running about 30 percent higher than the premiums resulting in
a $1,000,000 annual deficit to the company. Bool indicated that unless
Occidental were willing to forgive or amortize the deficit, a sizable
premium increase could be expected and recommended that the trustees
consider rebidding the insurance program. A motion to this effect was
adopted by the trustees (Appendix A-20).

Therefore, Bool prepared and on November 6, 1975, sent specifica-
tions and invitations to bid to 23 major insurance companies (Appen-
dix A-~21). None of the Hauser companies nor Old Security were
included. However, on December 3, 1975, the day after the bidding
deadline, two trustees, Soltero and Brown, requested Bool to send
specifications to five additional companies including Old Security and
Farmers National (Appendix A-22).

According to the testimony of Bruce Babbitt, the then Attorney
General and now Governor of Arizona, whose office conducted an ex-
tensive investigation of the Hauser Group’s activities in Arizona,
Soltero testified in that inquiry that he had recommended that Old
BSecurity be invited to bid on the Local 395 contract at the request of
George Herrera, whom he had known for about 4 years. In his Arizona
testimony, Soltero also acknowledged that he had kmown Hauser as
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long as he had known Herrera. * * * Babbit also stated that “Our
inquiry clearly established that Soltero and Herrera had business
dealings going rather extensively across a variety of topies,” and that
“Soltero particularly seems to have provided the [Hauser group]
entree into the Arizona Lakorer scene * * *” (pp, 536-537, 552).

A December 22, 1975 memo from Bool to the Fund’s trustees shows
that he complied with the requests of Soltero and Brown and invited
the additional companies to bid, advising them at the time that the
deadline for bidding had passed. Old Security, Farmers National,
and—although it had not been invited to bid—Hauser’s Family Pro-
vider Life Insurance Company all submitted late bids on December 16,
1975 (Appendix A-22). :

At a trustees meeting on December 23, 1975, Bool discussed the Segal
Company’s analysis of the bids. Among the companies that had bid
within the deadline, Union Labor Life was lowest in terms of both
premium and retention. Of the late bids, Old Security was lowest on
premium, but Family Provider had the lowest retention (Appendix
A-23). Boden testified that the Hauser group had prepared the Old
Security, Farmers National, and Family Provider bids and hoped
that the business would be awarded to Family Provider (their Arizona-
based company) so that they could save the Arizona premium taxes
and also avoid having to pay Old Security its 2 percent under the rein-
surance agreement (p. 346). :

At the December 23 meeting, objections to the Hauser affiliated com-
panies were raised by two of the employer trustees on the grounds that
the bids were late, that their assets as reported by Bool might not be
great enough to sustain the risks, and that they would not cover pre-
existing hospitalizations. According to the minutes of the meeting,
Soltero and Brown said they thought additional information might
clarify these areas. However, the trustees, including Soltero and
Brown, voted to award the contract to Union Labor Life, effective
January 1, 1976 (Appendix A-23), Union Labor Life was notified by
letti' on December 24, 1975 that they had received the award (Appen-
dix A-24). '

Boden testified that the trustees’ action took the Hauser group by
surprise and that soon afterwards Hauser, in his presence, telephoned
Soltero and Brown and complained about not getting the business (p.
347). According to Governor Babbitt, the Arizona inquiry showed
that Soltero argued strongly that the later bids had not received the
full consideration to which they were entitled (p. 552). In addition,
the Arizona investigation showed that on December 29, Brown noti-
fied the attorney for the union trustees that he had been advised by
Old Security representatives that the company’s assets were greater
than had been reported by Bool and that Bool had misinterpreted
01d Security’s bid. This wag followed immediately by a personal visit
to the attorney by Herrera who, as Old Security’s representative,
presented an annual report from Old Security’s parent holding com-
pany showing larger assets than had been roported by Bool. Herrera
z:&lso g)ot Boden on the phone to clarify the Old Security bid (appendix

—25).

Documents obtained by the Subcommittee show that the attorney
for the employer trustees, Lawrence J. Lee, made inqguiries of both
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the Florida Department of Insurance and Old Security on January 2
and 6, 1976, respectively, about the financial condition of Farmers
National and. that company’s involvement with Hauser. The Florida
official, James Hanna, indicated that Farmers National was in fi-
nancial difficulty and needed additional capital to write any further
business. He also stated that, since Hauser had taken control of Farm-
ers National, questionable “paper” had been infused into the company
to cover “huge losses” incurred. He also advised that the Department
had just fined Farmers National for failure to report Hauser’s owner-
ship and to disclose a loan to a director. According to Lee’s memoran-
dum, Richard XK. Halford, the vice president in charge of group
insurance operations at Old Security, advised Lee that Old Security
was aware of Farmers National’s difficulties and of “Mr. Hauser’s
reputation.” However, Halford said they understood that a new group

of investors was in control and that Hauser was no longer connected
with the company. He also said that, unless Farmers National cleared
its problems, Old Security would cease doing business with the firm.

In his testimony before the Subcommittee, Halford stated that in re-

sponse to a question he told Lee that Farmers National was “involved

in the reinsurance of this business and the proposal by Old Security”

(p. 575). He also stated that he had relied on Brian Kavanagh, the
President of Farmers National, for the information he had trans-
mitted to Lee concerning Hauser and Farmers National’s problem
with the Florida Insurance Department (p. 586).

Lee transmitted the information be had received from Hanna
and Halford to all of the trustees in memos of January 2 and
January 6, 1976. (Appendix A-26.) However, Lee’s memoranda to
the trustees made no reference to a reinsurance agreement between
0Old Security and Farmers. Bool testified in the investigation by the
Arizona Director of Insurance that he had some recollection that Old
Security was asked about whether it had a reinsurance arrangement
because of the trustees’ concern about Old Security’s financial ability.
Bool recalled that the question was answered rather vaguely by Old
Security which indicated that they perhaps would reinsure a portion
of the risk and that it had reinsurance agreements with about 20
companies on a list, one of which was Farmers National. Bool further
stated that he would have been concerned if he had known that Old
Security would reinsure the Fund’s $6 million policy with Family
Provider as turned out to be the case (Appendix A-30). From all the
circumstances in the case (including those discussed below), it does
not appear that the trustees were apprised of the reinsurance arrange-
ment whereby Old Security was fronting for Farmers National and
Family Provider which would reinsure 100 percent of the risk.*®

At a meeting held on January 7, 1976, the Fund’s trustees voted to
suspend their previous selection of Union Labor Life and to request
new proposals from the companies that had responded to the original
invitation plus the three Hauser-related companies (Old Security,

Farmers National, and Family Provider) that submitted late bids.

However, at a special mesting of trustees the following day a decision

18 The Fund specifically asked Old Security whether its parent company would agree to
hold the Fund harmless if Old Security failed in its commitment to the Fund and was
advised that Old Security was precluded by law from doing so (Appendix A-29),
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was made to exclude Farmers National and Family Provider, and to
invite only Old Security (Appendix A-27). Specifications for the
rebidding were sent out by Bool on January 9, 1976, along with a letter
stating that because of some misunderstanding regarding the time-
liness of the previous bids the Fund’s trustees had rejected all bids re-
ceived. New proposals were requested by January 23, 1976 (Appendix
A-98). :

Th()a trustees met on February 2, 1976 to consider the resubmitted
bids, which had been analyzed by their consultant, the Segal Company.
According to the Segal Cempany’s analysis (Appendix A-29) and
Bool’s testimony in the Arizona inquiry (Appendix A-30), the bids
received from all of the companies that had bid originally were the
same in terms of premium and retention. Governor Babbitt testified
that the consultant recommended that neither Family Provider nor
Farmers National be given serious consideration; that Family Pro-
vider was simply too small (the annual statement only reflected $225,-
000 of assets) and according to the consultant, “answered the tele-
phone with a telephone number.” According to Governor Babbitt,
Farmers National was rejected primarily because of the information
developed by Lawrence Lee, the trustees’ lawyer about the company’s
financial difficulties and Hauser’s involvement. He testified that the
insurance contract was awarded to Old Security “ostensibly” because
under the Mauser group’s bid, the annual premium would be almost
$400,000 less than that proposed by Union Labor Life (pp. 552-553).
The minutes of the trustee’s February 2 meeting state that Bool recom-
mended that the Fund accept Qld Security as the low bidder, and that
a motion to that effect was passad (Appendix A—29). Bool, on the other
hand, testified in the Arizona inquiry that he had made no such recom-
mendation (Appendix A-30).

Ironically, the award of this business to Old Security exposed the
Fund to the very risk its trustees sought to avoid when they
accepted their consultant’s advice and rejected the Farmers National
and Family Provider bids. Old Security’s reinsurance agreement with
Farmers was not disclosed during the bidding process. After the award
was made, 100 percent of the business was reinsured first into Farmers
National and then into Family Provider, despite the fact that the
trustees had declined to do business with either company. The Hauser
group obtained control of the Fund’s premium dollars under the cover
of its fronting arrangement with Old Security.

b. The Construction, Production, M aintenance and Laborers’ Indus-
trial Health and Welfare Fund (CPMLU).—The CPMLU was an
employee benefit plan that provided benefits for Laborers’ Local 383.
Soltero was Business Manager and Secretary-Treasurer of the Local
ahd a trustee of the CPMLU.

The Segal Company was CPMLU’s consultant on insurance matters,
as it was for the larger Local 895 trust fund. As in the case of the
Local 895 fund, CPMLU’s insurance program had been placed with
the Occidental Life Insurance Company for many years before it was
awarded to Old Security in June, 1976,

The record before the Subcommittee shows that in the Svring of
1976, Occidential advised CPMLU—as it had the Local 895 Fund—of
its intention to increase the insurance premium some 20 percent. There-
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after, the steps were taken to solicit new bids for the Fund’s insurance

program. On April 23, 1976, the Segal Company representative han-

dling the CPMLU account sent specifications and letters to 30 insur-
ance companies, including Old Security. Neither Farmers National

nor Family Provider was Included in the invitation (Appendix A-81).

Nonetheless, unsolicited bids were submitted by both Hauser com-

panies. It is not clear how this came about. Bids were also received

from Old Security and two other carriers. ) )
The bids were analyzed by the Segal Company. Their analysis shows

that the Family Provider bid was the lowest, followed by Farmers
National and then Old Security (Appendix A-32). The minutes of a
CPMLU trustees meeting held on May 27, 1976 (Appendix A-33),
show that Mike McGinn, of the Segal Company, informed the trustees
that the difference in premium bid by Old Security, Farmers National
and Family Provider was less than 2 percent, and advised them that
of the three, Old Security appeared to be the most substantial carrier.
MecGinn also reported that Old Security appeared to be aggressively
marketing the kind of insurance program sought by CPMLU and that
it had recently been awarded contracts by YLaborers’ Union funds in
Indiana, Massachusetts, Arizona and Hawaii. Following MeGinn’s
presentation the trustees voted to award the contract to Old Security
effective June 1, 1976 (Appendix A-33).

Thereafter, and pursuant to Old Security’s arrangement with the
Hauser group, the CPMLU. business was reinsured with Family Pro-
vider (p. 553). Here again, there appears to have been no disclosure of
the reinsurance arrangement. On the advice of their consultant, the
CPMLU trustees had elected not to accept Family Provider’s low bid.
Indeed, had they done so, and because none of its insurance policy
forms had been approved by the Arizona Department of Insurance,
Family Provider would not even have been in a position to issue an
enforceable policy (p. 552, note 15). Nonetheless, and as they had in
the case of the larger Local 895 trust fund, the Hauser group managed
to gain control of the CPMLU insurance premiums using Old Security
as a “front.”

c. Hauser’s Modus Operandi—The Hauser group’s procurement of
this Arizona union trust fund insurance business was niarked by the
same kind of questionable contacts with trust fund officials evidenced
in their acquisition of Laborers’ Union contracts in Indiana and
Massachusetts. As noted earlier, Hauser told Boden that they had very
good prospects of obtaining the Arizona business because he knew
Soltero and another of the union trustees (p. 846). Both transactions
were extensively investigated by the Arizona authorities. In his state-

ment before the Subcommittee, Governor Babbitt had this to say about
Soltero’s role:

The procurement of insurance by the two Arizona trusts
reveals that important contacts with labor leaders were
nurtured and maintained by the Hauser group. Soltero, par-
ticularly, seemed to offer a need (sic) entree into the Arizona
labor scene, and the health and welfare trust fund business
that could be derived from it. He admitted having known
Herrera (a long-time associate of Hauser) for four or five
years. He acknowledged knowing Joe Hauser for a similar
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length of time. When asked, “Would that (the first meeting
with Hauser) have been about the same time you met (George
Herrera?” he responded, “Right.” Tt is improbable that at the
time of the Old Security bid that Herrera’s connection with
Hauser escaped Soltero. The warnings about Hauser im-
parted to the trustees by their lawyer in early January,' evi-
dently failed to move Soltero to inform his fellow trustees of
Herrera’s past relationship with Hauser. In fact, our inquiry
clearly established that Soltero and Herrera had frequent
dealings on both & social and business basis, during much of
1976.
* * # * *

Suffice it to say, that the Hauser group had a steadfast sup-
porter sitting on the Board of Trustees of the two Arizona
labor trusts.

The experience of the two statewide health and welfare
trust funds provides an instructive example of how the
Hauser group successfully solicited labor union insurance
business. Although the amount of business, when compared to
the premium dollars generated by the Central States ac-
count, was not significantly great. The incentive was clearly
present to sign up a number of labor trust funds. I think
that it is a fair presumption that the Arizona experience bore
a striking similarity to the solicitation methods utilized by
the Hauser group throughout the nation (pp. 553-554).

Elsewkere in his testimony, (p. 537) Governor Babbitt discussed a
letter (exhibit 195, p. 537) that Soltero had written to Lawrence Lee,
an attorney for the CPMLU managemnent trustees, after Lee had made
inquiries of the Missouri Department of Insurance concerning Old
Security’s financial condition. The letter follows:

ConsrtrucrioN Probucrion & MAINTENANCE
Lasorers’ Unton,
Phoeniz, Aris., July 3, 1976.
Lawrencr Lz,
Shimmell, Hill, Bishop & Grunder, Phoeniz, Ariz.

Drpar Lawrencs Les : The letter sent to Mr. Glenn R. Jourdan con-
c%irning 01d Security Life Insurance Company was received in my
office.

I find your continued attempt at harassment of Old Security Life
Insurance completely out of tacte. I feel that your authority has been
exceeded. T as a trustee will assert that your authority must be ex-
pressly granted by the Trustees in proper session.

Please advise my office under what authority you have continued
these attempts at harassment against cur carrier. Unless you have been
requested by the Trustees in proper session I will insist that your
efforts be curtailed unless and until the action has been ordered by vote
of the Trustees.

¥ See discussion pp, 112, 113 of this report.
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I do not condone any wrong doing by any Organization doing busi-
ness with our Trust. However, the Trustees are the only body that is
responsible for the Trust. I have no intention of having any liability
placed upon my office as Trustee, without the express consent of the
Prustees by majority vote.

I am much disturbed by your action. Please respond immediately.
Very truly yours,

Worzam Scrurero; Trustee,

d. The COredit Union Transaction—The Hauser group’s Arizona
activity was marked by another questionable transaction. Through-
out the period a credit union operated on behalf of the members of
Soltero’s CPMLU Local 383 was experiencing severe financial diffi-
culty. On February 27, 1976, after the Local 395 trust fund contract
had been awarded to Old Security, and before bids were solicited
for the CPMLU insurance business, $20,000 was deposited to an ac-
count in the troubled credit union (p. 553). The deposit was effected
by a wire transfer of funds from an Old Security account at the First
National Bank of Arizona (Appendix A-34). The Arizona investi-
gation showed that the transaction was arranged by George Herrera
at Soltero’s request. Governor Babbitt testified as follows:

Soltero, when examined under oath during the course of
our investigation, acknowledged that he had approached
Herrera about making such an investment. Soltero testified
that he informed Herrera: “Your group ought to invest some
money in our credit union. It’s a good thing. It’s for the
membership.” Herrera responded that he would see what he
could do. The money appeared shortly thereafter. When ques-
tioned whether there was any connection between the credit
union investment and the award of the insurance contract
on the Arizona Laborers trust funds, Soltero denied that the
two were related.

The financial plight of the credit union continued to
worsen. Finally, on June 25, 1976, my office, on behalf of the
State Superintendent, of Banks, anpeared in court and peti-
tioned to have the National Credit Union Administration
appointed as the receiver for the credit umion. An order
granting our petition was entered the same day. Interest-
ingly, the amount of the insolvency for this rather small

credit union was determined to be approximately $23,000.
An individual, whom Solterc admitted having hired as the
treasurer for the credit union, left the State abruptly. He
then offered to return $6,500, apparently constituting funds
belonging to the credit union. Both the general ledger and

minutes of the directors meeting were discovered missing
(p. 553).

e. George Ralph Herrera—Governor Babbitt testified that George
Herrera held himself out as a representative of Old Security during
the Hauser group’s activities in Arizona (p. 535). He provided the
Local 395 trustees an annual report of Old Security’s parent corpo-
ration, He hand delivered bid material from all three of the Hauser
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related companies (p. 535). He was a close acquaintance of Soltero,
a trustee for both of the Arizona union trust funds. Herrera clearly
played an active role for the Hauser group in Arizona (pp. 535-537,
550, 552, 554).

John Boden deseribed Herrera as a “very close associate” of Joe
Hauser (p. 1561). He testified that Herrera was Hauser’s chauffeur;
that he performed various chores for Hauser such as delivering mes-
sages, packages and money to people across the country. According

.to Boden, although he was not a licensed insurance agent, Herrera
operated a Hauser-related insurance agency known as the Pacific
Southwest Insurance Agency which received very large “commission
advances” that bore no relation to any insurance business produced
by Herrera or Pacific Southwest (p. 346), and that, at times, he with-
drew large sums of money out of Hauser company bank accounts.
Boden was unable to say what was done with this money (p. 850).
L. Irving Davidson testified that on April 6, 1976, Herrera accom-
panied him to the Diplomat Bank in Washington, D.C. to discuss
the opening of a bank account for a Hauser related firm, and that
Herrera, would frequently come to Washington and withdraw and
deposit substantial sums of cash on behalf of Hauser.

Davidson recalled an occasion when Herrera showed him a stack
of bills totaling $100,000 that he had obtained from the bank. He
testified that he (Davidson) had no idea what Herrera did with the
.cash, and that when he mentioned it to Hauser he received no response
(pp. 999-1000).

Clearly, George Herrera was deeply involved not only in the Hauser
group’s Arizona activity but many other transactions. In an effort
to probe his involvement Herrera was placed under subpena and
appeared before the Subcommittee on November 2, 1977. He exercised
his rights under the Fifth Amendment of the Constitution and
declined to respond to questioning.?®

E., PHASE THREE—THE TEAMSTERS FUND

By the end of 1975, the Hauser group’s Farmers National Life In-
surance Company was in desperate financial condition due to the con-
tinued draining of the company’s assets and diversions of labor union
premium moneys by Hauser and his associates. The company also an-
ticipated a stringent examination by the Florida Department of In-
surance. Although the group had succeeded in obtaining the insurance
contracts of the Indiana and Massachusetts Laborers Funds, the cost
of obtaining the business had been high and much of the initial
premium money had already been diverted or used to pay claims on
preexisting business. While efforts continued to obtsin other Laborers
Union insurance contracts, most of them were relatively small. Farm-
ers’ overall financial condition and particularly its cash flow problem
remained acute.

The Subcommittee’s investigation shows that in early 1976, the
Hauser group moved to remedy this situation by setting its sights on

2 Herrern was indicted along with Hauser, Bernard Rubin, and Brian Kavanagh by the
Grand Jury for the U.S. District Court for the District of Arizona (Appendix C). Herrera
and Kavanagh have not yet been tried.
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the huge life insurance contract of the Teamsters Central States,
Southeast and Southwest Areas Health and Welfare Fund. This ac-
count was described by the Fund’s Executive Director as one of the
largest ever put on the market, with $2.6 billion in foree insurance,
covering 180,000 working Tearmsters Union members and an annual
premium of $23,000,000 (exhibit 230B, p. 738; p. 829).

The Subcommitiee’s investigation indicates that initially the Hauser
group relied on its relationship with Len Teeuws of the Tolley In-
termational Corporation for assistance in obtaining the Teamsters
Fund business. Tolley International was the actuarial consultant to
the Central States Fund. However, resistance was encountered within
the Fund’s staff and from the Fund’s claims processing agency. Hauser
also engaged in a costly effort to bring influence to bear using persons
with access to Frank K. Fitzsimmons, President of the International
Brotherhood of Teamsters, was then a trustee of the Fund.®

The Hauser group succeeded in obtaining the Teamsters contract,
but its success proved relatively short lived. Soon after the award,
the entire Hauser operation was brought to a halt, but not before
Hauser and his associates had converted to their own use millions of
dollars in premiums paid out by the Teamsters Fund. The details
concerning how the Hauser group managed to obtain this huge Team-
sters contract, their diversion of Teamsters premiums to their own use
and of the collapse of the Hauser operation are discussed below.

1. Background

The Teamsters Central States Health and Welfare Fund (sonrietimes
referred to as “Central States Fund,” “Teamsters Fund,” or “the
Fund”) is a separate but sister fund to the Teamsters Central States
Pension Fund. All of its trustees are also trustees of the Pension Fund.

From 1960 until 1976, the Health and Welfare Fund had con-
tracted out its entire insurance program with Republic National Life
Insurance Company of Dallas, Texas. The insurance package in-
cluded life, accidental death and dismemberment, accident and sick-
ness, hospitalization, surgical, major medical, dental and vision cover-
ages for about 180,000 union members and 500,000 dependents. In 1975
the annual premium exceeded $160,000,000. An analysis of the annual
reports filed by the Fund with the Department of Labor shows that
during the 6 year period from 1970 to 1975, the premiums paid to
Republic National totaled $761,467,782 (exhibit 211, p. 681).

From the inception of the Fund, Amalgamated Insurance Agency
and other firms associated with Allen M. Dorfman of Chicago have
served as agents and consultants on all of the Fund’s insurance
business.

Dorfman’s association with Teamsters insurance programs has
been well-known to the Subcommittee over the years. Evidence de-
veloped in the course of the investigations of the Select Committee
on Improper Practices in the Labor or Management Field in the 1950s
shows that Dorfman has been involved in the insurance business of
the Teamsters Central States Conference for many years. Testimony
and documents produced as part of those investigations (exhibit 212, p.

% Fitzsimmons resigned as a trustee in April 197T,
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681) show that Dorfman was an insurance agent for the Northeastern
Life Insurance Company. From about 1950-1960 all of the Central
States insurance business was underwritten by that company with
Dorfman as broker.

‘When the Central States insurance business was shifted from
Northeastern Life to Republic National in 1960, Amalgamated and
three other Dorfman-associated insurance businesses, which share a
common- office in the Teamsters International Tower Building in
Chicago, became associated with Republic and continued to perform
insurance services for the Teamsters Fund. An analysis of reports
filed by the Fund with the Department of Labor for the period 1970-
1976 shows that Amalgamated and the other three companies collected
a total of $22,091,820 m fees and commissions during this period (ex-
hibit 211, p. 681). ' :

In March 1972, Dorfman was convicted and served time in prison
on & conspiracy charge involving a kickback of approximately $55,000
to Dorfman in connection with a loan from the Central States Pen-
sion Fund (exhibit 214A and 214B, pp. 685-687).

In December 1972, Tollev International completed a. study of the
Fund’s insurance program which had been requested by the board
of trustees. In its report, Tollev International recomniended that the
Fund work toward self-insuring, or self-funding, of its insurance pro-
gram (exhibit 218, p. 681). However, that recommendation was not
acted on. The Fund’s insurance business was left with Republic Na-
tional and'Dorfman’s Amalgamated A gency.

During 1974 Republic National was placed under supervision by the
Texas Insurance Department while an examination of its financial
condition was under way. This development led the Central States
Fund’s auditors, Seidman and Seidman, to question Republic’s ability
to honor its unpaid claims and the effects this might have on the Fund,
since Republic was then holding some $45,000,000 of the Fund’s money
asreserves (exhibit 215, p. 681). :

As a result of the Seidman and Seidman report (exhibit 215), the
Fund began limiting its monthly premium payment to Republic to
the amount of claims paid in the second preceding month plus Re-
public’s 5 percent retention (expenses plus profit) rather than paying
a flat estimated monthly premium, which would have continued to
add to the reserves held by the company (exhibit 216B, p. 681).

In June 1975, after the Texas Department concluded its examination
and certified that Republic National was in compliance with the De-
partment’s orders, the company, through its actuary, A. M. Kunis,

requested that the Central States Fund pay the premiums which had

been withheld during the examination and return to paying flat

monthly premiums (exhibit 216A, p. 681). The Fund resisted

for several months, but at their meeting on October 13, 1975,
the Fund trustees voted to pay Republic the back premiums it had re-
quested. However, at the same time, the Trustees also voted to termi-
nate the Fund’s arrangement with Republic National effective
January 81, 1978, to become self-insured on health coverage and to
rebid the Fund’s life, and accident and disability coverages.

The minutes of that meeting also contain the following statement.
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It was reported the Amalgamated Insurance Agency, Inc.
presently performs services in connection with the premiums
paid to Republic National Life Insurance Company, and if
Republic National were thus replaced, Amalgamated would
continue with its present arrangement (exhibit 218, p. 695).

Thus, the Trustees made it clear thot although they had decided to
self-insure the Fund’s health coverage and to rebid the life and other
coverages they expected that Dorfman’s firm would continue to per-
form services for the Fund.

Records obtained from the Fund show that Dorfman and his asso-
ciate, Mike Breen, appeared at a December 19, 1975 Trustees meeting
and requested that the method of compensating Amalgamated for its
services be changed to pay them a flat monthly fee of $435,000 per
month, increasing by stages to $480,000 per month, rather than a per-
centage of the claims processed as had previously been the case. The
request was approved by the Trustees (exhibit 219, pp. 695-696).

2. Preparation for Obtaining the Central States Business

The Subcommittee’s investigation showed that the Hauser group
became aware of the trustees’ decision to rebid the Health and Wel-
fare Fund’s life and accidental death and liability insurance contract
well before it was announced and had already made elaborate prepa-
rationsto obtain the contract.

a. Inside Information Obiained in Adwvonce~—~John Boden testi-
fied that, at & meeting in the Jockey Club in Miami in December, 1975
attended by himself, Len Teeuws, Hauser, Brian Kavanagh, and Ter-
rance O’Sullivan (another Hauser associate who was formerly an
officer in the Laborers’ International Union), Teeuws advised them
that he was Tolley International’s representative to the Central States
Fund on insurance matters; that the Fund was preparing to rebid its
life insurance program; that he would be drawing up the specifica-
tions; that if Old Security were to submit a bid with a retention
rate of about 3 percent, it would have a good chance of getiing the
award; that if they bid, they should consider offering to pay:the
Fund interest on the reserves; that Republic National was holding
some $19,000,600 in reserves on the Fund’s life insurance; and that if
Old Security were successful, he (Teeuws) would try to be helpful
in obtaining the release of these reserves to the Hauser group’s com-
pany. Boden said that in return for assisting them in obtaining the
Central States business, Teeuws requested that Hauser assist Tolley
International in obtaining the consulting business of a Laborers Union
fund in Canada over which Arthur E. Coia had some say, and that
Hauser promised to do so (pp. 608-609, 646, 649-650, 661).

In his testimony, Teeuws acknowledged attending such a meeting
and discussing the forthcoming rebidding of the Central States con-
tract, but said he could not recall whether the Hauser group was
already aware of this fact. He also stated that he could not recall
discussing the reserves being held by Republic or advising Hauser and
his representatives that, if they bid at the 8 percent retention level,
they would have a good chance of success. However, Teeuws said
that, if he had so advised them, he saw nothing improper about it
(pp-957-960). S
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Boden testified that this would not have been improper had the
same information been given to other potential bidders, However, he
stated that, because they knew this information was not going to be
provided to other companies, it was very helpful to them in that it

enabled them to kmow just how competitive they would have to be in
their bid (pp. 646-647,649). In fact, Boden stated :

‘We realized that before we could write the Teamsters busi-
ness, we would need a new reinsurance agresment between
one of our companies and Old Security. This was because, No.
1, the existing reinsurance contract gave Qld Security 2 per-
cent of the premium off the top, and we would aliso have to
pay a State premium tax, averaging 2 percent or more; this
added up to 4 percent.

We knew, secondly, our Teamsters bid had to include 2
retention figure of only 3 percent. Thus, it was clear a 3-per-
cent retention would not produce a profit on the Teamsters

business under the existing reinsurance agreement with Old
Security (p. 609).

In his testimony, Teeuws did not specifically address Boden’s testi-
mony that Tesuws requested Hauser to assist Tolley International
obtain consulting business of a Laborers Union in Canada. However,
in response to Senator Percy’s question “Were you ever promised new
consulting business by Mr. Hauser ¢”, Teeuws testified :

As I mentioned in my statement, we also received and Mr.
Hanser had commented at times about the potential new busi-

ness, But this in no way influenced our contracts or activities
with any of our clients (p. 990).

Fund Executive Director Daniel Shannon testified that had he been
aware of this relationship he could have disqualified Tolley Interna-
tional from acting as the Fund’s consultant (p. 836). Frank Fitz-
simmons testified that he felt that Tolley’s prior dealings with the
Hauser group and Old Security “raise serious questions concerning
Tolley’s independence and create the appearance, if not the presump-
tion, of a conflict of interest * * *» (p. 1106). '

b. Second Reinsurance A greement with Old Security~—As explained
carlier in this report, in late 1975 Hauser and his associates had acti-
vated a dormant subsidiary of Farmers National known as Family
Provider Life Insurance Company, a “shell” corporation licensed to
do business only in Arizona, with total assets of $250,000. John Boden
was its president and only employee. One of their purposes in doing
so was to have a company in place to which they could transfer their

existing labor union business in the event that the 1975 year-end review
by the Florida Department of Insurance resulted in Farmers National
being put out of business.

According to Boden, it was decided to make Family Provider the
vehicle for the new reinsurance agreement on the Central States busi-
ness in order to avoid the adverse publicity resulting from Farmers
continuing problems with the Florida Department of Insurance (p.
650). Boden further testified that in January 1976 he and Kavanagh
met with Halford of Old Security in Kansas City. At that time they
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advised Halford that under an agreement, dated January 1, 1976,
Family Provider had assumed Farmers National’s position in the
fronting agreement with Old Security. They requested Halford to
draw up two additional reinsurance agreements between Old Security
and Family Provider—one to cover the Central States Teamsters busi-
ness and a second to cover the Florida labor union business in the event
that Farmers was put out of business (p. 845).22

In an affidavit filed with the Subcommittee, Halford stated that
late in December 1975 Boden had called him and requested that Old
Security enter into a new quota-share reinsurance agreement with
Family Provider since the 2 percent fee which Old Security was charg-

ing under the Farmers National agreement would make a bid on the

Central States contract uncompetitive. Halford further stated that
after obtaining the approval of Old Security’s President, C. Robert
Barton, he drafted such an agreement (p. 558).

Under the terms of this new agreement (exhibit 202, pp. 593-596)
Old Security was to reinsure only 80 percent of the risk into Family
Provider and would not receive any fee “off the top” of the premiums,
but was to receive 20 percent of the profits. The reserves were to be
held by Old Security and invested at the direction of Family Provider.

Halford testified that the agreement was signed during the first week
of January 1976 (pp. 558-600). Boden testified that the agreement
was negotiated in January 1976, but was not signed until February or
March and backdated to January 1, 1976 (pp. 650, 661).

Although the record shows that Halford wrote in an April 21, 1976
memorandum to Barton (exhibit 201, p. 592) that this agreement was
only to take care of the Teamsters Fund, in his testimony before the
Subcommittee he said that he did not believe any specific group was
mentioned at the time it was signed. However, he also testified that
very shortly afterwards, he was called by Kavanagh, Boden or Carney
and told that Old Security would be receiving shortly a set of specifi-
cations for a bid on the Teamsters business (pp. 559, 661).

3. The Rebidding Process

The record shows that the handling of the rebidding of the Central
States insurance program was entrusted largely to the Fund’s insur-
ance consultant, Tolley International and its representative, Len
Teeuws. According to the testimony of Daniel J. Shannon, the then
Executive Director of the Fund, Tolley International’s responsibilities
included drafting the specifications, developing a list ¢f companies to
be invited to bid, drafting letters of invitation to bid,and the analy-
sis of the bids received. Shannon said he also asked for and received
the assurance of Tolley International that they would not receive a
commission or have any other financial interest in. the insurance cover-
ages being offered for bid (p. 832). :

Documents obtained by the Subcommittee through subpena show
that on January 7, 1976, Teeuws sent a set of suggested bidding speci-
fications to Shannon and Shannon’s agsistant, Richard Heeren (exhibit
220B, pp. 697-698). On the following day, Teeuws sent Shannon a letter
which stated : : :

23 According to Boden, the second agreement was never concluded.
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_ If you so desire, I would be pleased to suggest several
insurance companies who would be licensed to write business
in all of the states covered by the Central States Southeast
and Southwest Areas Health and Welfare Fund and also
those that I am sure would be interested in submitting pro-
posals (exhibit 220A, p. 697).

The Fund’s records also show that on January 13, 1976, Teeuws
sent Heeren a list of 11 insurance companies to be invited to bid, includ-
ing Old Security Life (exhibit 221, pp. 706-707). On January 14,
Shannon sent the specifications and bid invitations to the 11 compa-
nies suggested by Teeuws, plus Republic National and two others
(exhibit 220C, p. 698).

According to Shannon, the decision to invite Old Security to bid
was made by Tolley International without consultation with the trust-
ees or the Fund’s professional staff (p. 832). In fact, both Shannon
and Heeren testified that they were prohibited from suggesting or
clearing the names of companies to be invited (p. 876).

In his testimony before the Subcommittee, Frank E. Fitzsimmons,
tlﬁetTeamsters International President and Fund Trustee, also stated
that:

Tolley had a completely free hand to manage the rebidding
procedure including the terms of the invitation for bids, the
specifications of the insurance coverage and the companies
which would be included in the invitation list. I did not
review any of the Tolley bidding arrangements or the names
of the invitees on the bid list prior to the invitations being
sent out to the prospective bidders (p. 1103).

John Boden testified that the Hauser group requested Teeuws to
put Old Security on the invitation to bid list (p. 609). Teeuws testi-
fied thﬂ),t he could not recall whether such a request was made of him

.961).

(pa. The Bid Specifications—The specifications invited the companies
to bid on both a fixed premium and a cost plus basis and provided
data on past experience to assist them in computing their bids. While
there was nothing in the specifications to favor Old Security or any
other company, they did not elicit certain information which later
became of vital importance. Specifically, they did not ask whether the
bidding company intended to reinsure any portion of the business
with another company. Although Teeuws testified that he was not at
this time aware of the reinsurance agreement between Old Security
and Family Provider (p. 961), because of his earlier dealings with
Hauser he was aware of the Hauser group’s reinsurance arrangement
with Old Security in the Indiana Fund and certainly should have
been aware of such an arrangement with respect to the Massachusetts
Fund award. :

The specifications and letter of invitation stated that no proposals
would be accepted which were post-marked after the bidding deadline
of midnight, February 18, 1976. The bidders were instructed to submit
their bids to Shannon’s office. Teeuws’ letter of January 8, 1978, to
Shannon transmitting the specifications suggested that bids be kept
sealed until they are all received and then be transmitted to Teeuws
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for analysis (exhibit 220A, p. 697). Instead, the record shows that they
were opened, copied and transmitted to Teeuws as they were received
k()y %1}1797 )Fund and without preserving or recording the post markings
p- .
The “General Information” section of specifications in the invita-
tions to bid issued by the Fund stated :

It should be explicitly understood that there shall be no
commission and/or allowances paid to any individual or or-
ganization in regard to the underwriting of this Fund. If it is
required that your company must pay a so-called finder’s fee,
please state the amount, the individual or individuals to
whom the fee would be paid and/or any other pertinent infor-
mation relative to this matter (p. 700, exhibit 220D).

In addition, a Questionnaire included in the invitations asked the
following:

Are you required to pay commissions on this business?
Yes —No . If yes, please explain. If commissions are
not, paid, what would be the percent reduction on your reten-
tion ¢ percent. Total retention percent (first year) .
(p. 7086, exhibit 220D).

According to Boden, the Old Security bid was prepared by him-
self and Roger Carney ** and proposed a 3 percent retention just as
Teeuws had suggested. However, they did not accept Teeuws’ sugges-
tion that Old Security offer to pay interest on the reserves because,
according to Boden, the Hauser group expected to make their money
on the contract by investing the reserves. In fact, Boden stated:

Personally, I would have been glad to lower the bid to a 214
percent retention level to get the business because most of the
profits in that case were coming from the interest earnings on
reserves, not from the retention (p. 609).

Bids were submitted by eight companies. Although the copy of the
original bid by Old Security which the Subcommittee obtained from
the fund by subpena bore no postmark or date received stamp, it
was transmitted by Heeren to Teeuws by a letter dated February 18,
1976, a Friday (exhibit 223 A, 223B, p. 707).

The bid from the Prudential Life Insurance Company, dated Febru-
ary 13, 1976, also proposed a retention rate of 3 percent. There was no
postmark or receipt date noted on the bid. The Prudential bid was
transmitted by Heeren to Teeuws by letter dated Monday, February
17, along with a bid from the Washington National Life Insurance
Company proposing a retention rate of 2.28 percent (exhibits 225A,
2958, pp. 718-720).

b. Additional Old Security Bid.—Among the documents obtained
from the files of the Central States Fund was a second bid from Old
Security which was stamped “Received, Adm. Office, Feb. 18 76, 9:20
a.m.” (exhibit 224A, p. 710). A copy of this same hid was also obtained

by subpena from Tolley International and bears the additional stamp ’

0 Halford acknowledged that the bld was prepared by the Hauser group, but stated
t(&hnt 5115e9 clsmgtékes% Ot)he rate calculations and cleared it with Barton before it was submitted
Dbp. ] N .
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“Received, Health Services, Feb, 20 *76, 10:12 a.m.” (exhibit 224B,
p- 713). There was no postmark notation, although this second bid is
largely the same as the original one, it appears to have been typed on a
different typewriter and contained one significant addition, a new
section headed “Alternate Suggestion” which read as follows:

If the Trustees elect to adopt a Cost Plus Program, we
would like to suggest a different approach to claims payment.
Since the necessary records are maintained by the adminis-
trator, it would be more timesaving and economic if, in addi-
tion, the administrator also paid the claims. We would
welcome an opportunity to discuss this in detail if such an
approach seems feasible to the Trustees, There would be, of
course, an appropriate reduction in the insurance company’s
retention if this approach is adopted.

This “Alternate Suggestion” represented a departure from the
specifications which stated that the insurance company awarded the
contract would be required to process its own claims and which sug-
gested that bidders plan to maintain a claims office in Chicago for this
purpose. Teeuws testified that the specifications were drawn in this
manner because Shannon wanted to remove the claims processing
function from the Amalgamated Insurance Agency (pp. 962-963).

In an affidavit which he submitted to the Subcommittee, Teeuws
stated that during the bidding process he had discussions with repre-
sentatives of a number of bidding companies, including Boden, Carney
and Hauser; that he may have advised them that Shannon and his staff
were interested in developing their own in-house claims staff to replace
Amalgamated Insurance Agency ; and that it may have been as a result

of these discussions that Oid Security supplemented its bid, but that
he did not believe he had solicited such a supplement from Old Security
or any other company. Teeuws said that he could not recall having
given consideration to the fact that “it [Old Security’s supplemental
bid] may have been received a few days late since bid materials were
sent to the Fund’s office and then forwarded to me” (p. 1174).

Heeren testified that he did not know how two bids came to be
submitted by Old Security and stated that he probably would not have
noted the difference in them. Shannon testified that he was unaware of
the second bid, or that it was late (p. 879).

4. Analysis of the Bids

Under its arrangement with the Fund, Tolley International was
responsible for analyzing all the bids. Teeuws submitted Tolley Inter-
national’s report on its analysis to the Fund on March 1, 1976 (exhibit
928, pp. 720-738). The report summarized the bids of the various com-
panies and their answers to a questionnaire included in the specifica-
tions. The Tolley International analysis showed that Washington
National Life Insurance Company had submitted the lowest bid in
terms of gross retention, whether expressed as a percentage (2.28 per-
cent) of the estimated claims of $28,000,000, as provided in the specifi-
cations, or as an actual dollar amount ($524,256). Next lower, ac-
cording to the Tolley International report, were Old Security and
Prudential with identical retention rates of 8 percent or $690,000.
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However, because the bidding companies had used varying estimates
of the State premium taxes due on the business, Tolley International
recalculated the retention eliminating the premium taxes. Under this
calculation, Old Security had the low bid with a retention of $97,750
or .425 percent of $23 million; Washington National was second with
$110,940 or .48 percent and Prudential was next lowest with $115,000
or .50 percept. On this basis, the dollar difference between the Old
Security and Prudential bid was only $17,250. Also, the analysis
showed that Prudential had offered to pay the Fund 714 percent
interest on the total and permanent disability reserves, which would
have amounted to $17,830 the first year and up to $1,302,463 by the
seventh year. In addition, Prudential had also offered to pay 534 per-
cent interest per annum on total reserves held. Old Security did not
offer to pay any interest on reserves.

The Tolley International report contained the following recom-
mendations:

The Prudential Insurance Company of America indicated
that they would credit interest on their overall reserves which
would become applicable in the third plan year.

If the Trustees are interested in remaining insured for any
period of time less than a three-year period, certainly con-
sideration should be given to the low retention charges. How-
ever, if it is the consideration of the Trustees to remain
insured for a longer period of time than two years, certainly
consideration should be given to the Prudential Insurance
Company of America’s proposal which results in credits to
the fund from interest on reserves (p. 787) (Emphasis
added).

However, the recommendation continues by noting:

It should be kept in mind, that Republic National will guar-
antee the retention for three years and even though their net
retention is higher than all other companies, if the Fund is
only going to remain insured for a short period of time the
administrative problems inherent in a change of carrier could
outweigh the retention savings (p. 787).

Tolley International’s report also included the following statement:

It should be kept in mind that the company with the lowest
net retention, Old Security Life Insurance Company, also
would be agreeable to allowing the administrative offices of
the Fund to pay all Life and AD & D claims, as well as the
T & PD payments. They have stated they would negotiate a
reduction in the retention if this approach were used. It
would be our recommendation that the carrier be requested
to train and set up the claims paying system within the ad- .
ministrative offices of Central States, Southeast and South-
west Areas Health & Welfare Fund if the Trustees decide to
elect this method. (p.738). :

The highlighting of this offer, contained in the amended bid sub-
mitted by Old Security after the bidding deadline, is significant. It
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represented a departure from the specifications. There is no evidence
tlﬁat any other bidder was afforded an opportunity to match this
change.

g
Finally the Tolley International report states:

If the trustees decide on an alternative decision, considera-
tion should be given to the Prudential Insurance Company
of America’s proposal whereby interest on reserves would be
’r(etr)oactively credited to the experience of the Fund (p.

38). :

Thus, Tolley International’s report did not make a clear recom-
mendation as to which company should be awarded the business.
However, in calling specific attention to the “Alternate Suggestion”
contained in Old Security’s late supplemental bid, and in recommend-
ing that Old Security be requested to train and set up an in-house
claims paying system, the report did portray Old Security in a highly
favorable light. This is consistent with John Boden’s testimony that
Teeuws had a special relationship with the Hauser group. For exam-
ple, John Boden testified that Teeuws kept him advised of develop-
ments concerning the Old Security bid during the time the bids were
pending; that Teeuws told him what was taking place and what he
anticipated would take place, Boden described a conversation in which
he said Teeuws told him that Fund Executive Director Daniel Shan-
non had expressed a preference for the Prudential Life Insurance
Company’s bid and that this was going to create a problem for
Teeuws In recommending the Old Security bid. According to Boden,
Teeuws was concerned at the time that, if he recommended Old Secu-
rity and the trustees went against his recommendation, Tolley Interna-
tional might lost the Teamsters Fund as a client (pp. 609-610).

Regarding the payment of commissions and fees, Tolley Interna-

tional’s analysis of the bids on the cost-plus insurance program stated
that:

All companies [including Old Security] indicated that
there would be no requirements to pay commissions, fees, or
any other allowances, nor would they require an appointment
of a broker of record or agent (p. 727, exhibit 228 pp. 71213,
exhibit 224 A ).

Tolley’s analysis also included letters from a number of prominent
insurance companies, including John Hancock, declining to bid be-
cause of the size of the amounts of insurance and exposure to risk
involved (pp. 785-787).

a. Independent Bid Analysis—In order to obtain expert advice on
the bids and the Tolley International analysis, the Subcommittee re-
quested the General Accounting Office to assign to its staff Franklin
B. Dana, Assistant Director and Actuary for the U.S. General Ac-
counting Office. Dana has had 50 years of actuarial experience. After
reviewing all of the bids and the Tolley International analysis, Dana
concluded, contrary to Tolley International analysis, that the Pruden-
tial bid was lower than Old Security’s even on a short-term basis (pp.

2 Tolley's anglysig of the bldg on the Sxed premiunm insurance program stated:

“The Aeina Life Insurance Company requires a commission of $1,250 which they would
elther pay in the first vear, or over a ten year period. The Travelers Insurance Companies
stated they will not pay commissions 1f the Trustees so instructed” (p. 784, exhibit 228),
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816-827). In his testimony, Dana explained that his conclusion differed
from Tolley International’s because in his analysis, he had allowed
for the dividends and interest which Prudential had agreed to pay on
the reserves, while Tolley International had not done so. i

In this connection, documents obtained by the Subcommittee show
that on March 22, 1976, Teeuws submitted a supplemental report to
the fund analyzing a bid submitted after the bidding deadline by the
Travelers Insurance Company (exhibit 229A, p. 681). This report,
which shows the Travelers bid to be lower than either the Old Security
or Prudential bids, utilizes the type of analysis which Dana testified
should have beer: used by Tolley International in analyzing the Pru-
dential and other bids. This Traveler’s bid was later disallowed for
being late.

b. Skannon Recommends Prudentiol—The Health and Welfare
Fund’s insurance coverage was due to expire on April 80, 1976. In an
effort to obtain a decision by the trustees on the bids, on April 5, 1976,
Shannon addressed a letter to each of the trustees forwarding to them
materials pertinent to the insurance matter (exhibit 230A, 230B, pp.
738-739). Included was an agenda note describing the insurance bids
and a polling sheet listing all of the bidding companies on which
each trustee could mark the company he preferied to see selected.
This material included the following statements:

The key element in the decision to be made by the Trustees -
is whether or not to allow the second Travelers’ bid to be in-
cluded with those bids that were received within the deadline.
In all cases, all parties involved with this analysis have been
concerned with the objectivity applied to the analysis of
these bids in that any apparent discrimination in the analysis
would give cause for any of the other companies to register a
complaint.

It is the recommendation of Tolley International Cor-
poration that the trustees could be subject to criticism if they
accept any bids after the deadline. It is therefore recom-
mended by Tolley that the Prudential bid is the most attrac-
tive bid of those received prior to the deadline (p. 738).

In hisletter of transmittal Shannon stated ;

Of all the companies bidding, Prudential appears to com-
bine a low retention factor with a superior reputation and
the financial stability to handle our account, which has been
judged to be one of the largest accounts ever put on the market
at $2.6 billion in force insurance.

On the attached sheet, you will find a list of the com-
panies that have bid. Should you feel that you would prefer
to do business with one of the other listed companies, please
check that company and return the signed sheet to me {p. 739).

Shannon testified that his letter was intended as a recommendation
that the contract be awarded to Prudential (p. 884).2 He believed
that Prudential’s financial stability and good standing in the insurance

3 Shannon said he sent the Apr. 5 recommendation in order to secure the approval of
the trustees (which could be ratified at a later formal meeting) so hig staff could start
the necessary transition process, since the Republic Life contract was scheduled to expire
after Apr. 30 (p. 902).
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industry would lend credibility to and improve the Fund’s image and
made the recommendation because he felt he had an obligation to the
rank and file to make this recommendation (pp. 889-890). :

In his testimony before the Subcommittee, Frank Fitzsimmons
stated that Shannon had no right or authority to make such a recom-
mendation ‘because that responsibility had been entrusted to Tolley
International (p. 1125). Fitzsimmon’s position is noteworthy not only
because it would deny the trustees the benefit of their Executive Di-
rector’s professional advice in an important matter committed to his
administration, but because Shannon’s recommendation was also con-
sistent with his understanding that Tolley International already had
recommended Prudential’s as the most attractive bid received before
the bidding deadline (i.e., excluding Travelers’ late bid).

Heeren testified that Teeuws had made this recommendation during
a meeting with himself and the representatives of another consultant
to the Fund, at the same time that he recommended that the late
Travelers’ bid not be accepted (p. 885). Teeuws testified that he could
I(lot I%ec)all having made a specific recommendation of Prudential

p. 973). .

Shannon also testified that Fitzsimmons did not tell him that he

Eﬁd ngi): have any right or authority to make a recommendation
p. 891).

Only two of the trustees responded to this poll, John R. Spickerman
and Jack Sheetz, employer trustees. Both endorsed Shannon’s recom-
mendation of Prudential (pp. 760, 776). The poll produced no deci-
sion, but Shannon’s recommendatior appears to have raised concern
in the Hauser camp that additional actions would be needed to insure
their success in obtaining the contract.

§. Attempts to Bring Outside Influence to Bear

As noted above, John Boden testified that Teenws was keeping him
apprised of the progress of the bidding. According to Boden, Teeuws
advised him of Shannon’s preference for Prudential and urged him
to match Prudential’s offer to pay interest on the reserves. When
Boden declined, Teeuws suggested that he have Hauser get in touch
with Frank Fitzsimmons because he was afraid that, if he went
against Shannon and lost, he might also lose his client. Boden testified
that when he relayed this message to Hauser, he was told not to worry
about it. Boden could not recali the date of the conversation with
Teeuws. He believed it was after the bids were submitted (pp. 609-
610, 651-652). ,

a. O'Sullivan and Fitzsimimons.—The Subcommittee’s investigation
showed that the Hauser group had previously made a direct approach
to Fitzsimmons through Terrance O’Sullivan, who joined Hauser in
September 1975. Fitzsimmons testified that in early 1976 or possibly
late 1975, O’Sullivan, whom he knew, had contacted him in Palm
Springs, California, and told him that he had an insurance program
he wanted the Fund to look at. According to Fitzsimmons, he told
O’Sullivan that he should address his request to the Fund’s office in
Chicago. Fitzsimmons said he did not himself contact the Fund on
O’Sullivan’s behalf, and that he did not know what company O’Sul-
livan was representing (pp. 1105-1107).

Shannon testified that some time between January 14 and March 1,
1976, he received a telephone call from Fitzsimmens asking if Old

o e

ORI



131

Security was on the list of companies invited to bid. According to
Shannon, he checked with Heeren ; determined that Old Security was
on the bidding list and so advised Fitzsimmons. Heeren confirmed
Shannon’s testimony (pp. 879-882).

b. 1. Irving Davidson and Thomas D. Webb, Jr—Boden testified
that while in Washington, D.C., in early April 1976, Hauser intro-
duced him to I. Irving Davidson, a Washington public relations con-
sultant. According to Boden, Hauser told him that Davidson had been
very close to former Teamsters President James Hoffa, and had very
good contacts in Washington including a contact with Fitzsimmons.
Boden testified that one of Davidson’s associates, Thomas D. Webb,
Jr., was very close to Fitzsimmons and regularly played cards with
him. Webb 1s executive vice president of the Burbank International
Corporation, Washington, D.C. (pp. 610, 995,1001).

Davidson testified that he first met Hauser sometime late in 1975.
He said he had been entertained by Hauser in January 1976 when
he (Davidson) had visited Miami to attend the Super Bowl football
game, and became friendly with him at that time. Davidson said
that Hauser contacted him in late March 1976 and told him of his
interest in the Teamsters Fund insurance contract. According to
Davidson, Hauser told him his company had been the low bidder on
the contract. He testified that “Hauser was beside himself because
he figured that he was going to be cheated out of the contract even
though he was the low bidder” (pp. 995-996). :

Davidson testified that he then suggested to Hauser that they bring
in Webb, whom he described as his good friend, and a “social buddy,
golf partner, and gin player with Frank Fitzsimmons,” president of
the Teamsters Union. Hauser agreed and he, Davidson and Webb met
in early April to discuss the problem (p. 996). Afterwards, according
to both Davidson and Webb, Webb called Fitzsimmons in California
on Hauser’s behalf.

According to Davidson, who was present when the call was made,
Webb told Fitzsimmons he had a potential client who felt he was being
hurt by the people at the Central States Fund, and that he (Webb)
wanted to make sure he was not cheated. Davidson said Webb told him
later that Fitzsimmons had asked the name of the company involved
and told Webb that, if his client was the low bidder and the deal was
honest, he (Fitzsimmons) would look into it (p. 997). Webb acknowl-
edged having called Fitzsimmons, but could not fix the date of the call.
He said he told Fitzsimmons about Hauser and Old Security, and that
Fitzsimmons said at the time that he would look into the matter (p.
1002). Fitzsimmons testified that he could not recall having received
such a called fyom Webb (p. 1108).

Accordingly to both Davidson and Webb, they met with Hauser
shortly thereafter and suggested to him that it would be a good idea if
Richard G. Kleindienst were brought in to assist with the matter. They
reasoned that Kleindienst’s prestige as a former Attorney General of
the United States would be helpful.?® They also explained to Hauser
that Kleindienst, in addition, was a good friend of Fitzsimmons and

20 Klelndienst served as Attorney General from June 1972 to May 1973. Iui. May 1974,
Kleindienst pleaded guilty to a charge that he violated 2 U.S.C. § 192 by having refused
to testify fully and accurately to certain questlons put to him In a Senate hearing about
th((e1 17’.133"131 (%fgir. Klelndienst received & sentence of 30 days in prison, which was suspended,
and a ne.



132

could be expected to have more influence and “clout” with him than
would Webb (pp. 996, 1001-1002). ’

Davidson and Webb testified that Webb then called Kleindienst and
told him what Hauser had told them; namely, that Hauser was asso-
ciated with Old Security Life, which had been found by an independ-
ent appraiser to have submitted the low bid on the Teamsters Fund
contract, but that someone was trying to divert the award elsewhere
(pp. 996, 1001~1002). Although the name of the “independent ap-

praiser” was not mentioned, apparently Hauser was referring to the
Tolley International analysis of the bids.

Webb testified that Kleindienst, after making a check on Old
Security, agreed to handle the matter and said that he would contact
both Shannon and Fitzsimmons (p. 1002). Xleindienst’s testimony
concerning this telephone conversation with Webb was essentially in
conformity with Webb’s, except that he stated that Webb told him
there would be a $250,000 fee if they were successful, which he and
Webb would split 50-50 (pp. 1032-1033, 1045-1046). Webb and David-
son maintained that the amount of the fee had not been established at
this time and that Kleindienst worked out the amount of the fee (pp.
997, 1008-1009, 1014, 1023-1025}. :

Kleindienst testified that he had known Fitzsimmons for several
years, that they played golf and gin rummy together and visited in
one another’s homes, and that he considered Fitzsimmons “a close per-
sonal friend of mine” (p.1031).

Fitzsimmons acknowledged that he had known Kleindienst for
several years, since the time he was in the Attorney General’s Office, but
would not characterize him as a close, personal friend. In fact, Fitz-
simmons testified that he had been to Kleindienst’s home only one time
and that Kleindienst had been in his home only once, a Christmas
party (pp.1118-1120).

Kleindienst testified that he assumed Webb brought him into the
matter because Webb knew that he had 2 better relationship with
Fitzsimmons and because he was a practicing attorney, which Webb
was not. Kleindienst stated that Webb did not tell him what he ex-
pected him to do; that he assumed his role was to bring the matter to
Fitzsimmon’s attention and then to perform any legal services that
might be required (pp. 1047-1048).

Kleindienst acknowledged that at the time he was representing the
Teamsters Central States Pension Fund in other matters, but stated
that he and his partners did not consider this a conflict of interest,”
and that he had not performed any legal services in connection with
the insurance award (pp. 1080-1031, 1052). Thus it would appear that
Kleindienst’s sole function was to seek the support of Fitzsimmons.

Kleindienst described his conception of his intended role as follows:

Mr. Webb told me that Old Security was one of the com-
panies deemed qualified for this bid, that it was a highly
competitive bid.

It has been my experience as an attorney, over many, many
years, representing business people and in business transac-

7 Witzsimmons testified that it ﬁever occurred to him that this might constitute a conflict

of interest, and that he relled on the integrity of a former Attorney Geneval of the United
States to realize his responsibilities (p. 1122). :
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tions that sometimes situations can be competitive. Maybe
you have two bidders who are equally qualified in all respects.

Sometimes one of the bidders under those circumstances is
awarded because of the confidence that the awarding author-
ity might have in somebody who represents them or as a
result of satisfactory prior business relationships.

It didn’t strike me in a matter of this significance and
size that would justify a fee of that, that it would be unusual
to pay a fee of that kind, and in a competitive situation where
if somebody in who Mr. Fitzsimmons had confidence, in terms
of his professional career and his relationship with him, made
representations with respect to a company that it would hurt
that company in getting that bid.

I am certain that is why Mr. Webb called me. That is the
reason why I accepted the assignment and that is exactly the
reason why I called Mr. Fitzsimmons (p. 1048).

c. Kleindienst calls Fitzsimmons—It appears that Webb first
called Kleindienst on behalf of Hauser on or about April 5, 1876, the
same day that Shannon recommended Prudential to the trustees.

Telephone and visitor logs obtained by the Subcommittee from
Kleindienst’s former law firm show that on April 5 Webb spoke to

" Kleindienst’s secretary at 10:27 a.m. ; that Kleindienst later called and

spoke to her; and that Webb spoke with her again at 2:29 p.m. The
records show that on April 6, Fitzsimmons called Xleindienst at 11 :55
a.m. from a telephone number in Arlington Heights, a suburb of Chi-
cago, Illinois. They also show that Webb placed a call from Klein-
dienst’s office to the Arlington Heights number at 2:15 p.m. the same
day (exhibit 281, pp. 739-745).

Fitzsimmons testified that, according to his recollection, the initial
call from Kleindienst was much earlier than April 5 and possibly
as early as February. He said he was sure he did not talk to Klein-
dienst on April 6, because he was then involved in negotiating a union
contract in Chicago (pp. 1108-1114). However, the telephone logs and
bills from Kleindienst’s office show that the call from Webb on April
6 was to the room of a Mr. Previant, an attorney representing the
union in the negotiations, and the telephone number given (312) 394~
2000, was the listing for the Arlington Park Hilton, where the nego-
tiations apparently were taking place. The telephone bill shows that
Fitzsimmons placed a call to Kleindienst’s office from this same num-
ber on April 6. Thus, there were at least two telephone calls between
Kleindienst’s office and Fitzsimmons on April 6.

There is additional evidence indicating that some contact between
Kleindienst and Fitzsimmons took place prior to April 6. The tele-
phone and visitor logs also show that there were frequent telephone
calls and visits involving Kleindienst, Davidson and Webb through-
out March and one from Shannon on March 19. Also, Shannon testi-
fied that when Fitzsimmons called him in February to ask if Old
Security were on the bidding list, Fitzsimmons mentioned that the
inquiry had originated with Kleindienst, who was representing the
company and had called about it (p. 882). This ig consistent with Fitz-
simmons’ testimony that it was after the initial call from Kleindienst
that he called Shannon and asked if Old Security were on the bidding
list (pp. 1112-1118). :
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Kleindienst stated that on one occasion Webb telephoned him at
Dulles International Airport in Washington, D.C., as he (Klein-
dienst) was about to depart on a business trip abroad; that the call
had to do with the Old Security bid; that after talking to Webb he
called his office for Fitzsimmons® telephone number and then spoke
with Fitzsimmons from the airport. According to Kleindienst, fol-
lowing this call Fitzsimmons called him back within a day or two (pp.
1033-1087, 1045-1047). However, Kleindienst testified that according
to his records, he was not out of the country on April 5, 1976. It is not
clear just when these phone calls took place. They could have occurred
earlier in the year, )

If in fact the April 5-6 contacts between Kleindienst and Fitz-
simmons were not their first ones concerning Old Security, the call
from Webb to Kleindienst on April 5 must have been the first in a
series of calls in which Webb advised Kleindienst that things were
“getting off track” on the Teamsters Fund award (pp. 997, 1038,

1066). In any event, it appears that these calls were stimulated by
Shannon’s recommendation of Prudential on April 5, although Klein-
dienst testified that he could not recall having been told of it (p. 1087).
Kleindienst testified that his best recollection of what he told Fitz-
simmons in the April 5 call was as follows:

Fitz, I have been asked to represent Old Security Life In-
surance Co. I have been informed that they have submitted
a bid to secure the insurance for the fund. I have likewise been
informed that they are the low bidder. And it is also a com-
pany among others that has been deemed qualified by the in-
surance consultants for the fund to do this business.

Fitz, I wonder if you would check that out for me and
ascertain whether this is correct.

If it is and if they are the low bidder and a qualified com-

pany, I would appreciate any help that you could give me in
connection with this matter (p. 1036).

Kleindienst also acknowledged that he may have asked Fitzsimmons
to let him know whether or not he could help him get the contract for

Old Security. In any case, he said that this was certainly implied in
the conversation (pp. 1036-1047).
As Kleindienst put it:

I don’t think I ever asked Mr. Fitzsimmons to use influ-
ence, but I think it was assumed in the context of our dealings
that as a result of our friendship and my representations, 1
would hope that he could use any influence that he had. I
would hope so, or I wouldn’t have called him (p. 1048).

According to Kleindienst, Fitzsimmons called him back the next
day (April 6) and said:

T have looked into this Old Security matter. It is apparently

the low bidder. It is 2 company that is apparently qualified to
write the business. I think it has a good chance of getting the
lfg:g)less, and I will keep in touch with you about it (pp. 1087,

R P SR

T



e e -

)

135

Fitzsimmons testified that the first and only time he could recall
that Kleindienst called him on behalf of Old Security prior to the
award of the bid (which he placed in February rather than April
1976) Kleindienst advised him that his client, Old Security, was bid-
ding on the Central States business and asked him if he could be of
any help to his client (pp. 1103, 1105, 1112).28 However, Fitzsimmons
turther testified that:

In response to Mr. Kleindienst’s request for assistance, I
neither offered or provided any. I advised him that if his
client’s bid was competitive and if the company was sound
and viable the bid would be given as much consideration by
the trustees as any other bid.

After Mr. Kleindienst’s call, I called Mr. Shannon and

asked him whether Old Security was on the invitation list.
He checked and advised me that the company was on the list.
My call to Mr. Shannon was made solely for information
purposes. I did not ask Mr. Shannon to do anything with
respect to the Old Security bid (p. 1103).

When Fitzsimmons was asked why he called Shannon at all, since
he had testified previously in connection with the approach by O’Sulli-
van, that he referred all such inquiries, even from personal friends to
the Fund office, he replied:

I guess when you get out of character and you go from
your regular tenor of operation, you shouldn’t do it * * * as
far as Mr. Kleindienst is concerned, I can’t tell you why I did
it outside of the fact that I presume I did it for, * * * any-
body that is in contact with me here in Washington (p. 1121).

Fitzsimmons was also asked why it was necessary to call Shannon
and ask if Old Security were on the ianvitation to bid list, since Klein-
dienst had already told him that Old Security was submitting a bid.
He indicated that he also wanted to determine if they were a viable
company and if they had submitted a bid (pp. 1112-1114). However,
Shannon testified that he could not recall Fitzsimmons asking during
his February inquiry whether Old Security was a viabls company or
anything about the bid (pp. 879-880).

Fitzsimmons acknowledged that he called Kleindienst back; within
a day and told him that his client had submitted a bid and that “being
a viable company his bid would be given as much consideration as any
other bid,” if it was consistent with other bids. Again, Fitzsimmons
gave no explanation of why he needed to advise Kleindienst thdt his
client had submitted a bid. He labeled as “untrue” Kleindienst’s testi-
mony that he had advised him that Old" Security had been deemed
qualified by the Fund’s insurance consultant, that it had the low bid,

28 Titzsimmons $iaid he had no recollection of having had any contaets in. April 1976
with. Kleindienst prior to the award to Old Security, although he did recall calling
Kleindienst after the trustees’ Apr. 30 decislon to award the contract to Old. Security to
tell him of the award (pp. 1105, 1109). In this regard, Fitzsimmons testified that in
April and in the preceding: three to four months, he was preoccupied with 1ntensive
labor negotiations and, thus, could not recall preclse dates of meetings, phone calls or
?theli ldoeg.ililfbg;.’ eve¢nts leading to the award of the insurance contract to Old Security.
pp. '
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and that he thought there was a good chance it was going to get the
business (pp. 1109-1114, 1187).
d. Meeting in Miami—According to the testimony of both Fitzsim-
mons and Shannon. during the week of April 12, 1976, the week
- following Shannon’s recommendation of Prudential, Fitzsimmons
called Shannon from Miami and asked if it might not be prudent to
let the life insurance coverage remain with Republic National until
such time as the Fund could self-insure. A¥though this was one of the
options included in Tolley International’s report, Shannon said that
he tried to convince Fitzsimmons that, because Republic National was
the highest bidder, such a course would undermine the credibility of
the Fund’s whole bidding process. Shannon said that since he was not
sure he had convinced Fitzsimmons, he and Heeren flew to Miami for
a personal meeting with Fitzsimmons on April 12 (pp. 886-888,1104).
Also present at the meeting was then trustee William Presser,* who
had originally recommended Tolley International to the Fund in 1972
(pp- 887, 897, 953). The Executive Committee of the Teamsters Inter-
national Union was meeting in Miami at the time. None of the other
trustees sat in on the meeting, nor did Heeren. Len Teeuws of Tolley
International testified that he was invited by Shannon, but could not
attend (p. 944).

According to Shanncn, Fitzsimmons agreed that the Fund could
not go back to Republic National. Shannon also recalled discussing
the Prudential and Qld Security bids and pointing out the advantage
of the interest- Prudential would pay on the reserves, However, no
resolution was reached at the meeting as to whether to select Pruden-
tial or Old Security (897).

In an investigation by the Securities and Exchange Commission
into Hauser’s acquisition of a controlling interest in National Amer-
ican Life Insurance Company?® Fitzsimmons gave the following

sworn testimony concerning his contact with Shannon regarding the
01d Security bid :

I said, “Dan, in reference to the bid as far as the insurance

company is concerned, what about Old Security? I under-
stand they have got a bid in, »? * * *

® ® * = *

* * % He called me back in a day or two and told me then,
as far as the bid was concerned, that there was no question
that Old Security was the lowest bidder and in that discussion
he, Dan, was the man that mentioned to me as far as Pruden-
tial is concerned in reference to a long-term contract on the
basis of interest on the reserves, that the Fund would partake
in some interest on the reserves. I said, “Well, as far as the

3 In 1971, Presser pleaded gullty fo elght counts of an indictment charging him with
receipt of payments while President of Teamsters’ Joint Council 41 in Ohlo from employers
whose employees Teamsters’ Joint Council represented or sought to represent. (29 U.S.C.
§ 186(b).) He was fined $12,000. In 1960, Presser was convicted of obstructlng an in-
vestigation of the Senate Select Committee on Improper Activities in the Labor or Manage-
ment Field by mutilating and concealing subpoenaed records. He was also convicted
}:n x:ihel 11:=str,\me year of contempt of Congress for refusing to answer questions posed by that
ommittee. .

30 The investigation led to a civil actlon against Hauser, a number of hls companies and
assoclates. SEC v. National Pacific (Jorp., et al., Civil Action No. 76-1784, U.S. District
Court for the District of Columbia.
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situation is concerned, what is Old Security’s bid ¢ And he
said, “For one year,” and he says, “It is the lowest bid.” I said
to Shannon, “Well in that case, why don’t we look at Old
Security’s bid, if it is the lower bid for one year and after
one year, if we are going to renew the risk in some way, shape
or form at that time, we can negotiate with Old Security on
the basis of the bid of Prudential.” * * * (p. 1136).

Both Shannon and Fitzsimmons were questioned concerning this
testimony. Shannon acknowledged that a conversation along these
lines took place. but he said it was during the April 12 meeting, and
not during a telephone conversation, and indicated that he did not
regard this as a conclusion on Fitzsimmons’® part that the award
should go to O1d Security (pp. 898, 904-905). Fitzsimmons acknowl-
edged that he had such a conversation with Shannon, possibly during
the April 12 meeting, and said his SEC testimony, namely, that this
took place during his February telephone conversation with Shannon,
was in error, and that he intended to correct his SEC testimony (pp.
1136-1139). In January 1978, Fitzsimmons submitted an affidavit,
dated December 22, 1977. to the SEC (Apnendix T.). In his affidavit,
Fitzsimmons said that the conversation described above took place
“in or about April 1976, a number of weeks after my initial call to
Mr. Shannon. * * * »

Questioned about this conversation with Shannon, Fitzsimmons
stated that, as a trustee he was looking for the best benefits the Fund
could obtain for its participants: that it was his understanding that
the Prudential bid offered to return some interest on the reserves in
either the second or third year; that it had been pointed out to him
that Old Security’s bid was lower than Prudential’s; and that to the
best of his knowledge the Fund’s consultant, Tolley International, had
stated that Old Security was a viable, well-respected company. Asked
by Senator Chiles whether his recommendation was that Old Security
be awarded the contract for one year. Mr. Fitzsimmons stated : “* * *
you can call it a recommendation, if you care to” (pp. 1136-1139).

Teeuws testified that, following the Miami meetine, Shannon in-
dicated to him that the union trustees were giving serious considera-
tion to Old Security (p. 944). However, Shannon said that he had no
belief at that time that the Trustees had decided on Old Security. He
said that he was still hopeful that the award would go to Prudential
and that he was trying his best to see that it would (pp. 901, 904-905).

As a part of this effort, Shannon again sent agenda material to
the Trustees, preparatory to a Trustees’ meeting proposed for April
23, 1976. The agenda item relating to the insurance bids was identical
in wording to the one that accompanied his April 5 letter and stated
that Tolley International had recommended the Prudential bid as
the most attractive one received prior to the bidding deadline (ex-
hibit 232; pp. 746, 885). However, because of scheduling problems,
the April 23 meeting did not materialize.

e. “Things are off track” ~—Davidson, Webb and Kleindienst testi-
fied that, on at least two occasions during April 1976, Hauser called
Davidson and told him that things appeared to be “off track” with
respect to the Teamsters award. Davidson then relayed Hauser’s con-.

§1-777 0 - 79 ~ 10
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cerns to Webb, who relayed them to Kleindienst who in turn called
Fitzsimmons (pp. 997, 1002, 1006, 1038-1039, 1066). Kleindienst testi-
fied that he called Fitzsimmons on at least one and maybe two such
occasions. Kleindienst recalled receiving calls back from Fitzsimmons
advising him that he (Fitzsimmons) did not think there was any
problem (pp. 1089, 1066). Questioned about Kleindienst’s statements,
Fitzsimmons stated that they were untrue and emphatically denied
having had any such conversation with Kleindienst (pp. 1114-1116).

A series of such contacts appears to have taken place during the
period April 22 through 26, 1976. The #elephone logs of Kleindienst’s
former law firm show that on April 22 Kleindienst received a call
from Webb; that on April 23 Kleindienst placed calls to Shannon and
Fitzsimmons and received two more calls from Webb; and that on
April 26 he received a call from Fitzsimmons (exhibit 231, p. 740).

Both Webb and Kleindienst acknowledged that the calls on April 22
and 23 probably related to one of the instances in which Hauser
had said things were “getting off track” (pp. 1002, 1038, 1040). Shan-
non acknowledged that Kleindienst attempted to call him on April
23, but said that he did not get through and that he did not return
the call (p. 906). Kleindienst agreed, but said that he did talk to
Fitzsimmons and asked him to look into the matter and let him know
if there was a problem (pp.1088-1039).

It was Kleindienst’s recollection that Fitzsimmons called him back
and told him not to worry, that everything was going to be all right,
but that it will take 3 or 4 days (p. 1066). The telephone logs show a
call from Fitzsimmons to Kleindienst on April 26. However, Fitz-
simmons testified that he could not remember making such a call
(p. 1116). He also denied that he gave Kleindienst any such informa-
tion,

£. Signs that the decision had been made~—The record developed by
the Subcommittee includes testimony and exhibits which tend to show
that the decision to award the contract to Old Security was made well
before the Fund trustees formally approved the award cn April 30,
1976.

This evidence includes a memorandum of April 21, 1976, (exhibit
201, pp. 592~593) from Richard K. Halford of Old Security to C.
Robert Barton, Old Security’s president. The memorandun states that
it was Halford’s understanding at that point that Old Security’s
agreement reinsuring the Central States business with Family Pro-
vider Life (Hausers’ company) was to become effective May 1, 1976.
Asked how he knew on April 21 that Old Security would receive the
award since the trustees did not approve the award until April 30,
Halford testified that on about April 15 he had received a phone call
from Brian Kavanagh, Roger Carney or John Boden telling
him that it looked very positive that Old Security would receive the
business. Halford stated that it was his impression that Old Security
was going to receive the award (pp. 591-592). v

Also, in a sworn affidavit (exhibit 197, p. 559), Halford stated
that on April 28, 1976, 2 days before the trustees met to act on the
contract, he received a phone call from Rick Heeren, Assistant to
Executive Director Shannon of the Teamsters Fund, telling him that
01d Security had won the award and would receive an official notifica-
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tion of it shortly. Questioned about this, Halford testified that he was
reasonably sure of the date and recalled that following the phone call
there was a 1 or 2 day lapse before a telegram confirming the award
was received on April 30 (p. 598). Heeren testified that he made no
such phone call to Halford, but he acknowledged having sent the tele-
gram notifying Old Security of the award (pp. 917-918).

The Subcommittee also received considerable testimony concern-
ing a meeting that took place in the Fund’s offices on April 23, 1976.
Those present were Shannon, Heeren and Teeuws. The Fund’s insur-
ance coverage was due to expire on April 30. Shannon’s efforts to
obtain a decision from the trustees had not proved successful. Only
two management trustees had responded favorably to his April 5 rec-
ommendation of the Prudential bid (p. 902). Neither the third man-
agement trustee nor any of the three union trustees had expressed
their preferences. The only guidance available at that point appears
to have been Shannon’s conversation with Fitzsimmons on April 12
in which Fitzsimmons had observed that O1d Security miglit be award-
ed the contract on a one-year basis with a view to negotiating with
them later to obtain payment of the kind of interest on the reserves
proposed by Prudential. However, according to Shannon, he viewed
that conversation as conjecture and not as positive guidance (p. 904).
The concern on April 23, 1976, was that little time remained to work
out a transfer of the insurance program to a new carrier. Heeren testi-
fied that the meeting included discussion of rumors that Old Security
was going to be selected. Shannon testified that he said at the time
that 1t did not look like his recommendation of Prudential was making
much headway and that it looked like Old Security was out in front
based upon his Miami conversation with Fitzsimmons and since they
had heard nothing further about the Prudential bid. There was dis-
cussion at the meeting about contacting both Old Security and Pru-
dential to arrange for the change in insurance carriers depending on
which company received the award. Heeren said that, following this
discussion, Teeuws telephoned an Old Security representative to
arrange to get together with them in order to have a plan of action
if they did receive the award. However, according to Heeren, the
meeting was cancelled the same day at Shannon’s direction. Asked why
the meeting was cancelled, Shannon said he reconsidered the matter
and directed that neither company be contacted because he did not
want to create any appearance that he was evidencing any preference
for Old Security in advance of the trustees’ meeting; that he did not,
;&&I;t to interfere in any way with the trustees’ prerogatives (pp. 903—

In this connection, materials obtained from the Fund’s files by sub-
pena included an unsigned, undated document entitled “Neecds Re-
garding New: Life Insurance Contract” (exhibit 233, p. 746). The
document lists a number of steps that would have to be taken in
connection with the transfer of the insurance program from Republic
National to Old Security. For example, one of the steps listed was &
meeting between the new company officials and Amalgamated to see
how Amalgamated handled the Fund’s claims. Another step listed
was the need for a meeting with new company officials to review
and analyze its proposal, “particularly (the) reduction in retention
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in relation to payments of claims by Amalgamated.” As noted earlier,
only Old Security (as part of its late amended kid) had offered to
reduce its retention if claims were handled by the fund rather than
the carrier. The document also includes o footnote stating that “Mr.
Carney will be here Monday, April 26, at 10 a.m., with two additional
persons to discuss the contract.” Both Shannon and Heeren denied
any knowledge concerning who wrote the document. '

Heeren speculated that it might have been written or dictated by
Teeuws at the Fund’s offices incident to the telephone call on April 23
to arrange a meeting with Old Security’s people; arrangements which,
according to Heeren, were cancelled the same day (pp. 912-913).
Teeuws testified that he could not recall having prepared this document
or anything about it or any pre-April 30 meeting between the auser
group and Amalgamated (pp. 972-978). Testimony from John Boden,
a recorded staff interview with Carney, and travel records obtained
by the Subcommittee, show that Carney did travel to Chicago on
April 25-26 to meet with the staff of the Fund, but that the meeting
did not materialize (p. 612; exhibit 234B, p. 681).

In a sworn affidavit provided the Subcommittee, George W. Lett, a
vice president of the Prudential Insurance Company (exhibit 263,
pp- 915-916), stated that at no time did anyone representing the fund
ask Prudential to deviate from its policy of administering claims in-
ternally or ask that the function be transferred to the fund or any
entity outside of Prudential. Nor is there any evidence that Pruden-
tial was contacted at any time prior to the award to discuss how the
insurance program would be transferred in the event they were the
successful bidder. .

g. Misleading Financial Information.—The record before the Sub-
committee evidences a deliberate effort by the Hauser group to mislead
the Fund concerning the financial resourvces of Old Security Life
Insurance Company well before Old Security was awarded the con-
tract on April 30, 1976. Shannon had asked ILen Teeuws of Tolley
International for financial information on Old Security some time
prior to April 12, 1976 (p. 899). On October 24, 1977, in late compli-
ance with a subpoena dated April 11, 1977, Tolley International
turned over to the Subcommittee copies of three internal memoranda
dated April 12, 1976 (exhibit 265G, pp. 980-981). The memoranda
record telephone calls received and made that day by Teeuws’ secre-
taries. One of the memos is addressed to “Len” (Teeuws) and reads

as follows:
Arrir 12, 1976.

Lex: Joe Hauser called and demanded that I call Central
States and give them the information that I had gotten ear-
lier from Eldridge. Boden was on the line all the time of the
call. Boden asked what figures I had—I told him what
Eldridge had given me. Hauser said to call Central States and
give them only the top figures (Consolidated Total Assets
for April 30, 1975 and April 30, 1974) which I did. Also said
not to mention the holding company name, just say Old Secu-
rity Holding Company. Then Hauser wanted me to call him
back and let him know if they asked any other questions.
Hauser said that you wanted this information relayed—asked
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if Mr. Tolley was in to authorize the release of information—
I told him he was in today but out at the moment. He assured
me that he would not ask me to do anything that you were not
fully aware of. Then Hauser wanted me to telephone him back
after I had talked to Shannon’s office and let him know if
they wanted any additional information, ete., also wanted to
lmow if the meeting was going to be in Miami or Chicago. I
told him Miami but I had no idea where—Xathy said she had
noidea (p. 981).

The others show that a Fund employee, Don Maxfield, telephoned
Teeuws’ office the same day in an effort to reconcile certain financial
data he had on Old Security with other figures he had received from
Teeuws’ secretary that he found quite different.

Maxfield was told that the figures he was questioning related to
the “Old Security Holding Company.” The memoranda show that
after having been given this answer Maxfield called Teeuws’ office
again later that day saying that he could not find any references to a
firm known as “Old Security Holding Company” and asking where
the figures conveyed to the Fund had come from. The memo, written
by “Christy” (Christy Cookerly, one of Mr. Teeuws’ secretaries)
states: I again did not tell him anything other than that is what I
was told—Old Security Holding Company” (p. 980). In other words,
these records show that in response to a request for financial data on
01d Security Life, Teeuws’ office—on Hauser’s demand—passed along
consolidated total asset figures for ISC Financial Corporation, Old
Security’s parent company, without clearly identifying them as such.
There is no such company as “Old Security Holding Company,” nor
was there on A pril 12,1976,

John Boden acknowledged that he was on the line when Hauser
demanded that Teeuws’ office pass this data along to the fund. He
testified that the name “Old Security Holding Company” was used
because Hauser felt it more likely that the people at the fund would
relate the numbers to Old Security Life rather than its parent holding
company if that terminology was used. Boden said he knew at the
time that this was an attempt by Hauser to mislead the Fund concern-
ing Old Security’s true financial resources (pp. 653-657).3

Questioned about these records, Teeuws acknowledged that they
were written by his secretary. He said that he was attending a con-
ference in Bermuda at the time and did not recall ever having reviewed
the material or having seen it until shortly before it was transmitted
to the Subcommittee. He said that sometime after he returned from his
trip to Bermuda he was advised that there had been calls from the
Fund and from Hauser or Boden pertaining to “statistical informa-
tion” about Old Security that had been questioned by Maxfield.
Teeuws said he “assumed” the information had been passed on to the
Fund by his office, but denied any complicity with the Hauser group
in providing misleading information to the fund (pp. 1179-1184).32

Tt A previously noted (p, 88 of this report), in the Arizona Fund case, Old_Securlty
advised the Fund that appHcable law precluded its holding company from holding the
Fund harmless if Old Security failed. Tolley International was not involved in the Arizona
case ; however, this Information was presumably available toit. i

3 As previously noted (pp. 93, 94 of this report), Tolley International furnished a
written report to the Indiana Laborers Funds which contained similar misleading financial
information showing consolidated holding company assets of $418 million.
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While Maxfield was dealing with this matter in Chicago,
Shannon was in Miami for his April 12 meeting with Fitz-
simmons. Shannon testified that, while he was in Miami, an Old
Security representative delivered some financial information to his
hotel in response to his request of Len Teeuws of Tolley International.
The data consisted of 1974 and 1975 financial statements of the “Old
Security Group Companies” and turned out to be the financial state-
ment of the Ig(} Financial Corporation rather than Old Security.
Shannon recalled that the financial statements show assets of about
$458 million. In fact, Old Security’s assets were only a fraction of the
$458 million referred to in the data referred to by Shannon. Accord-
ing to data furnished to the Indiana Laborers Fund, Old Security’s
assets as of April 30, 1974, showed assets of $23 million which was
about equal to the annual premium payable by the Teamsters Fund
under the contract awarded to Old Security.*® As noted above (pp. 14,
30, 198) insurance companies with assets exceeding those of Oid Se-
curity by hundreds of millions ¢f dollars declined to bid on the Team-
sters Fund because they believed its size involved excessive risk expo-
sure, Shannon felt that this material represented a deliberate attempt
to misrepresent the financial status of Old Security, and that he had
been mislead by it (pp. 899-901).

Shannon conveyed his comfort with Old Security’s financial stand-
ing to Fitzsimmons (pp. 901, 1112, 1129). This misleading informa-
tion, as well as representations by Tolley International vouching for
Tolley’s financial ability, contributed to the trustees apparent percep-
tion of Old Security as a substantial and responsible insurance com-
pany (pp. 766, 777, 783-785,794,1139).

While Tolley International provided this misleading information
and vouched for Old Security, 1ts Tormal written analysis of the bids
did not address the relative financial strength, reputation, and ability
to perform of the bidding companies. Len Teeuws of Tolley was
aware that Old Security was primarily in the business of writing
credit life insurance (p. 989),%¢ a fact which he did not bring to the
attention of the trustees. In an affidavit, trustee Jack Sheetz stated
that he had known this, it

* % * would have opened my eyes a bit. I know credit life. I
mean, to me they’re not too much, these people go around
and you buy a car and they insure it. I don’t think much of
that (p.784). :

h. The Dorfman Problem.—From the record developed by the Sub-
committee, it appears that the interest of Allen Dorfman’s Amalga-
mated Insurance A gency in continuing as the claims processing agent
for the Teamsters Fund insurance program was a crucial factor not
only for in the final award of the business to Old Security, but in
g%ser’s fear that matters had gotten “off the track” in mid-April

3 Jack Sheetz, one of the trustees who voted for the award to Old Security, stated In an
affidavit that he saw data showing that Old Security had “‘quite a large amount of assets”
(p. 784). This may well have been the same data furnished to Shannon,

% 0ld Security’s only experience in selling group life, accident and disability Insiirance
contracts to Iabor union employee trusts was in Indiana and Massachusetts and under
the fronting arrangements, Qld Security merely collected & percentage off the lop of
the premiums and performed no substontial service funetions. :

——
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As noted earlier in this report, when the trustees decided at their
October 13, 1977 meeting to terminate Republic National as the in-
surance carrier, they provided that Dorfman’s Amalgamated In-
surance Agency, which had been Republic’s claims processing agent,
would continue to provide such services (exhibit 218, pp. 694-695).%
At their next meeting in December 1977, which was attended by Dorf-
man and Amalgamated’s president, Mike Breen, the trustees agreed
to an Amalgamated request for a flat monthly fee of $455,000 per
month for this service, increasing to $480,000 per month over a 3 year
period (exhibit 219, pp. 695-697).

Shortly thereafter, Heeren and the Fund’s attorney attempted to
negotiate a contract with Amalgamated embodying this agreement, at
which time they were advised by Breen that Amalgamated, in effect,
already had a no-cut claims servicing contract with the Fund. Breen
showed them a letter, signed by trustees William Presser and Jack
Sheetz, which designated Amalgamated as the Fund’s agent for pay-
ment of all claims for the 6 year period from March 1, 1973, through
February 28, 1979 (pp. 848-850; exhibit 253, p. 856). Because there
was a question as to the legality and binding eifect on this letter con-
tract, the trustees, on January 31, 1976, entered into a compromise
agreement with Amalgamated for 8 of the remaining 4 years on the
letter contract (exhibit 217C, pp. 691-694). This new agreement speci-
fied that Amalgamated would provide claims services “requested by”
the Fund during the term of the agreement at the rates previously
agreed to.

However, the record before the Subcommittee shows that Shannon
did not want Amalgamated to process the claims under the new life
insurance program about to be put out for bids. Both Shannon and
Teeuws testified to this effect (pp. 851, 962). According to Shannon
and Heeren, they had experienced difficulty in obtaining information
from Amalgamated pertaining to claims (p. 865). Heeren stated that
there was little cooperation between Fund personnel and Amalgamated
on claims matters and that they were typically “at loggerheads on most
things” (p. 865). Shannon evidenced concern over rumors that Dorf-
man may have had an ownership interest in Republic National Life
and over the refusal of that company to turn over a listing of its share-
holders (pp. 864-865). Both Shannon and Heeren were concerned that
Amalgamated had been involved periodically in the solicitation of
“add-on” insurance frem Fund participants (pp. 868-869). Shannon’s
testimony made clear his feeling that over a period of years Amal-
gamated had had too much control over the claims program to the
exclusion of the Fund’s professional staff. He described the relation-
ship as an unhealthy one; said that the Fund had been “subservient”
to Amalgamated for far too long (p. 867); and felt that the Fund
should disengage itself from Amalgamated and make other provisions
for claims servicing (pp. 867, 924). Shannon also acknowledged that
Dorfman’s conviction of an offense related to a Central States Pension

3 In a complaint dated Sept. 29, 1977, seeking to enjoin the Department of Labor from
enforcing investigative subpoenas for documents from Amalgamated and other firms with
which he is affiliated, Dorfman acknowledged that he is an “employee” and *‘principal
shareholder” of Amalgamated. Dorfman, et al. v. LipKe, et al., Clvil Action No. 77-C-3635,
U.S. District Court for Northern District of Illineis (Appendix) I).
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Fund transaction was also a factor in his thinking (pp. 847-848, 850-
851, 863--869, 923-924, 962-963).

Given this background, the specifications for the rebidding of the
Fund’s life insurance program required each prospective bidder to
process the claims and to include in its proposal the direct cost of
processing claims under the insurance program. This feature of the
specifications laid the groundwork for removal of the claims process-
ing function from Amalgamated and Allen Dorfman to the new in-
surance carrier. Both Shannon and Heeren testified that they viewed
the Fund’s new agreement with Amalgamated as permitting the award
of a life insurance contract under which the claims would not have to
be handled by Amalgamated (p. 852). This is supported by & reading
of the contract which provides that Amalgamated shall provide serv.
ices “requested by” the Fund (p. 691).

John Boden testified that on April 25, 1976, he traveled from Los
Angeles to Washington, D.C., to meet with Hauser. On Tuesday morn-
ing, April 27, 1976, Hauser instructed Boden to meet with Klein-
dienst at Kleindienst’s office at 9 a.m. According to Boden, Hauser
described Kleindienst as the former Attorney General of the United
States and as a lawyer with close ties to Fitzsimmons. Hauser told
Boden that Kleindienst wanted to discuss the details of the Old
Security proposal; that he would be very influential with Fitzsimmons
on the insurance award; and that it was very important that he
(Boden) perform well. Boden met with Kleindienst as instructed
(p» 610) . )

Kleindienst acknowledged that he had requested that Hauser send
an officer of 0O!d Security to discuss the company’s bid and his repre-
sentation of the company (pp. 1033, 1050, 1053, 1067). At the begin-
ning of the meeting, according to both Boden and Kleindienst, they
discussed Old Security’s bid at some length. Afterwards, according
to Boden, Kleindienst asked if he would have any objection to using
Dorfman’s Amalgamated Insurance Agency to process the claims.
Boden said that he did not then know who Allen Dorfman was, but
that he told Kleindienst he did not think Old Security would have any
objection if the service cost no more than $100,000.

- According to Boden, Kleindienst then placed a telephone call to
Dorfman in his presence. Boden testified that the call was not com-
pleted at first, but was completed a short time later during their meet-
ing. Following this call, which Boden testified was made in his
presence, Kleindienst told Boden that Dorfman would process the
claims for $96,000. Boden also testified that following the call, “Klein-
dienst then turned to me and said he thought he could now tell me that
Old Securiy would get this business.,” Also, according to Boden,
Kleindienst told him that Dorfman would want an agency agreement
with Old Security under which he could sell add-on individual whole
life insurance policies to eligible Téamsters members on an individual
basis. Boden said he told Kleindienst that any such agreement wounld
have to be left up to Old Security and the Fund trustees. At the end of
their conversation Kleindienst told Boden that a couple of mutual
friends were waiting in another office. Kleindienst placed a phone call;
and shortly thereafter Hauser and Davidson joined them in Klein-
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dienst’s office. According to Boden, Hauser, Davidson and he re-

mzined in Kleindienst’s office for about another half an hour engaging

in a general social conversation. He testified that no further business

wag discussed ; that Hauser, Davidson and he left the office together;

&1315(1 gimg he told Hauser privately what had transpired (pp. 610-611,
35-640).

i. Kleindienst’s Testimony—Kleindienst was questioned closely
concerning this April 27, 1976, meeting and Boden’s testimony.
He testified that he had no independent recollection of the matter.
However, after reviewing his former law firm’s records, he acknowl-
edged that the meeting did take place. According to Kleindienst, it
resulted from a request he made to Webb, shortly after the Old
Seecurity matter was brought to his attention, that an officer of Old
Security meet with his to discuss the company’s bid. He said that this
was the first time he had met Boden; that Boden introduced himself
as the actuary who had prepared the Old Security bid; and that the
:Ilnee,zt;ng was devoted principally to an examination of the bid (p.

067).

Kieindienst’s testimony differed sharply from Boden’s in a number
of material respects:

(1) While Boden testified that he found Kleindienst very familiar
with the details of the bid, Kleindienst denied this saying that he had
talked to no one else about the bid and that the only information he
ever received abuut it came from Boden (p. 610, 1068).

(2) Contrary to Boden’s testimony, Kleindienst denied that he
placed a telephone call to Allen Dorfman after first ascertaining that
Old Security would be willing to use Dorfman’s Amalgamated In-
surance Agency to process the claims if it received the Teamsters con-
tract. As noted below, the telephone logs show that on April 27, 1976,
Kleindienst’s secretary placed a call to Dorfman at an unspecified
time, and that Dorfman called Kleindienst at 9:51 a.m. (8:51 am.
Chicago time). Kleindienst’s recollection was that Dorfman called
him first (p. 1041).

(8) Contrary to Boden’s testimony, Kleindjenst testified that there
was no discussion of Dorfman or Amalgamated prior to Dorfman’s
incoming call at 9:51 a.m. (pp. 1069-1070). He had no independent
recollection of Boden’s having been present during his phone conver-
sation with Dorfman, but since the records show that Boden arrived
in his office at 9:05 a.m. he could not exclude the possibility (p. 1068).
Elsewhere in his testimony, Kleindienst acknowledged that he could
have talked to Boden about using Amalgamated to process the claims
after his 9:51 a.m. conversation with Dorfman, but not before, as
Boden testified (p. 1069). Kleindienst’s recollection of the Dorfmen
call was as follows: that Dorfman said he understood Kleindienst was
representing Old Security ; that his insurance agency (Amalgamated)
had been processing claims for previous carriers under the Teamsters
Fund’s insurance policy ; and that his company was already set up to
do ths work more efficiently and cheaper than anybody else including
Old Security, which would have to establish a claims processing opera~
tion. Kleindienst said he told Dorfman that the matter was one to be
settled between Dorfman and Old Security, and that he would recom-
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mend that somebody from Old Security contact him (p. 1042). Klein-
dienst recalled that, when Hauser arrived after the discussion with
Boden was finished, he asked him to call Dorfman (p. 1068) and that
his secretary then placed a call to Dorfman (pp. 1048, 1069). This is at
odds with Boden’s testimony that after the meeting Hauser, Davidson
and he left Kleindienst’s office together; that he (Boden) then in-
formed Hauser of Dorfman’s interest; and that Hauser told him at
?he 6t',i:111r1)e that there was no way he would do business with Dorfman
p.611).

(4) Kleindienst flatly contradicted Boden’s testimony that follow-
ing his phone conversation with Dorfman, Kleindienst turned to him,
“and sald he thought he could now tell me that Old Security would
get the business.”gHe specifically disavowed having made any such
statement, and said he had no reason to know at that time that Old
Security was going to be awarded the business (pp. 611, 1071).

(5) Contrary to Boden’s testimony that, during the meeting, Klein-
dienst and he had discussed the cost of claims processing and an agree-
ment concerning the sale of add-on insurance by Amalgamated, Klein-
dienst testified that he had no recollection of ever talking to anyone
involved about any specific sums of money (pp. 601, 1058, 1070-1071)
or about add-on insurance sales (p. 1077).

j. Dawidson-Webb Testimony—The record before the Subcommittee
shows that a few days before the Teamsters contract was awarded,
Hauser told both Davidson and Webb that Allen Dorfman had been
trying to reach him by phone for 2 days and that he was not accepting
the calls because he felt Dorfman was trying to inject himself into
the Teamsters award and because he wanted nothing to do with Dorf-
man (pp. 997, 1002). Davidson testified that he told Hauser he was
right 1 not accepting the calls and advised him to bring the situation
to Kleindienst’s attention. Webb confirmed Davidson’s testimony (pp.
998, 1002). Although they were not certain of the date, both Davidson
and Webb described a meeting between themselves, Hauser and Klein-
dienst in Kleindienst’s office at which Kleindienst was informed of
Dorfman’s calls, and that Davidson felt Hauser was right in not
accepting them. A.ccording to Davidson and Webb, Kleindienst reacted
strongly to Davidson’s advice. Davidson said Kleindienst was angry.
Webb said Kleindienst told Davidson to keep out of his law business.
According to Davidson and Webb, Kieindienst than had a call placed
to Dorfman and put Hauser on the line (pp. 998, 1002). Davidson

testified that Kleindienst spoke first to Dorfman and said: “Allen,

this is Dick Kleindienst. I have got Joe Hauser sitting here right in

front of me and I understand you had been trying to reach him for

the last 2 days * * * I am putting him on the phone right now and he
will be in to see you tomorrow” (p. 998). Both testified that when
Hauser got on the phone he apologized for not accepting Dorfman’s
calls and promised-to take a plane to Chicago to meet with him the
next day (pp- 998, 1002). Both Davidson and Webb also testified that

they were sure that Hauser did go to Chicago the next day to keep his -

appointment with Dorfman (p. 1010).

Questioned about this meeting, Kleindienst could not recall ever

being in a meeting with both Webb and Hauser prior to the award

of the Teamsters contract. However, he did acknowledge that David-
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son and Hauser were together in his office on April 27, 1976 (p. 1079).
He testified that sometime after his conversation with Dorfman that
morning (the 9:51 a.m. incoming call) he did telephone Dorfman;
that he told Dorfman that Hauser was in his office; and that he
(Kleindienst) wanted Dorfman to talk with Hauser because he had
recomiended that Hauser meet with him (p. 1071). Kleindienst de-
nied that he had any argument over whether Hauser should see
Dorfman, and denied that he had “told” him to do so. He said he
“recommended” to Hauser that he talk to Dorfman; that he put in a
call to Dorfman ; that he put Hauser on the line; that the call was a
brief one; and that from what he overheard of the conversation,
Ha,u?er was to meet with Dorfman in Chicago the next day (pp. 1079,
1081). *

Asked why he recommended that Hauser see Dorfman, Kleindienst
gave two reasons: (1) hecause Dorfman had told him his firm was
already set up-to process the Fund’s insurance claims and could do it
more efficiently than Old Security, end (2) because it was his under-
standing that Dorfman and Fitzsimmons were very friendly and he
felt it could not hurt Old Security’s efforts to get the business if Hauser
paid Dorfman the courtesy of meeting with him in Chicago. He felt
the friendship between Dorfman and Fitzsimmons would not hurt
Old Security’s chances (p. 1080). Asked whether Fitzsimmons had
ever mentioned anything to him about Allen: Dorfman or Ama,l%a,-
mated having to do the claims processing prior to April 30, 1976,
Kliendienst testified: that Fitzsimmons never told him the Dorfman
firm would have to process the claims. He also said, “I have no specific
recollection of talking to Mr. Fitzsimmons about Mr. Dorfman’s
company. He could have. I don’t recall it.” He deferred to Fitzsim-
mon’s recollection on the matter (pp. 1040, 1041).

Fitzsimmons appeared before the Subcommittee on November 2,
1977. Apprised of Kleindienst’s testimony, he denied that he ever sug-

Era]

. gested tc Ileindienst that he contact Dorfman or Amalgamated con-

cerning the Old Security award. He testified that he was absolutely

" certain that he had not (p. 1117).

k. Pre-award Meetings with Amalgamated.—Travel records ob-
tained by the Subcomiittee show that Hauser traveled to Chicago to
see Dorfman on April 28, 1976 (exhibit 234, p. 681). According to
Boden, Hauser called him frem Chicago that day and told him they
were going to get the business, but that someone had to come to Chicago
to talk to Sol Schwartz of Amalgamated about claims processing and
arrangements for add-on business (p. 612). Travel records, an affidavit
obtained from Schwartz, and a letter of May 17, 1976 from Roger
Carney to Richard Heeren show that Carney and Brian Kavanagh
then met with Schwartz and others at Amalgamated the next day,
April 29, 1976 (p. 612; exhibits 234A, 234B, 2385; pp. 746-748). A

The entries in the Kleindienst law firm’s logs for April 27, 1976, are
in accord with Boden’s testimony regarding his visit to Kleindienst’s
office on that date. They show that Boden arrived at 9:05 a.m.; that a
call was placed to Dorfman by Kleindienst’s secretary at an unspeci-
fied time; that Dorfman called at 9:51 a.m.; that Webb called at
10:30 a.m. ; and that a Jack Mills called from the Amalgamated Insur-
ance Agency telephone number at 10:44 am. (exhibit 231, p. 741).
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1. 0ld Security Bid Lowered.—Richard Halford of Old Security
testified that: ' : L
In late April, I received a phone call, probably from Roger

Carney. He said that the Central States Fund had requested
that Amalgamated Insurance Agency Services, Inc., be the
sub-administrator on the Central States Fund group business
and he asked if we would agree to a reduction of the reten- -
tion from 8 percent to 2.6 percent, with the Central States
Fund paying Amalgamated directly for its services. I told
him that we would agree to this, as we felt that this was a

. fair price in view of the fact that Amalgamated would then
be performing the bulk of the administrative work (p. 559).

Thereafter, on April 29, 1976—the day prior to the award—a wirs
was sent to the Fund trustees, over the signature of Halford, stating
that “if Old Security does not process nor bear the expense of proc-
essing the claims, our previously quoted retention of 3 percent will
be reduced to 2.6 percent”. (exhibit 237, p. 748). Halford stated that he
did not authorize nor send this wire, but he did not object to it since
it a;:ourately reflected his previous agreement with Carney (pp. 598-
599). i

~ Shannon indicated that his staff played no part in the reduction in
retention (p. 919). Shannon and Heeren also testified that they did
not know of the pre-April 80 contacts between Amalgamated and Old
Security representatives until after April 80 and that they then ob-
jected to them as violations of Fund policy (pp.907-912). ,

The April 29 wire appears to have set the stage for the action taken
by the trustees the following day. The record as a whole indicates very
strongly that the arrangement worked out during Hauser’s visit to
Dorfman on April 28 was a condition precedent to Old Security receiv-
ing the award. In addition to the facts and circumstances discussed
above (see in particular pp. 138-140 and 142-147), C. Robert Barton,
former president of Old Security, stated in a sworn affidavit to the Sub-
committes that he had been told by Hauser associate Brian Kavanagh
that one of the reasons Old Security was awarded the Central States
business was the company’s willingness to have Amalgamated service
the claim function (exhibit 238, p. 751). Also, as discussed below (see
pp- 149-152), the trustee’s acceptance of Old Security’s proposal to per-
mit Amalgamated to process claims was consistent with the contempo-
raneous action of the trustees to grant Amalgamated a long-term ex-
tension on its claims processing contract with the Fund.

m. Testimony of Allen Dorfman.—Allen Dorfman appeared before
the Subcommittee on November 1, 1977, in response to a subpena. He
was asked questions concerning his occupation, his April 27, 1976 con-
versation with Kleindienst, and whether it was a condition of the con-
tract award to O1d Security that Amalgamated by permitted to proc-
ess the claims and write add-on business. On the advice of counsel,
Dorfman asserted his rights under the Fifth Amendment of the Con-
stitution and refused to answer any of the Subcommittee’s questions
concerning his role in the Old Security award, including whether an
agreement was reached on the oceasion of his conversation with Klein-
dienst whereby Amalgamated would process claims for $96,000; and
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whether it was a condition of the Teamsters Fund award that 0Old Se-
curity allow Amalgamated to process claims and sell add-on insurance
to Teamsters Fund participants. Dorfman also declined to respond to
Senator Percy’s inquiry as to how Dorfman justified the $22 million
Amalgamated had received since 1970 for processing Teamsters Fund
insurance claims (pp. 1026-1028).

6. The Award

Old Security was awarded the $28,000,000 Health and Welfare Fund
insurance contract by the Fund’s trustees on April 30, 1976. The por-
tion of the minutes of the trustees meeting at which the award was
made (exhibit 239, pp. 758-754) contains a brief description of an oral

presentation by Len Teeuws of Tolley International which includes the
following statement: '

Based upon an analysis of all insurance bids, it was the
recommendation of Tolley International Corporation that
01d Security Life Insurance Company be selected by the Fund
on a short term basis. After one year, the Fund can reevaluate
its experience with Old Security Life Insurance Company and
make a decisionn on how to proceed in the future (p. 754).

This Tolley International recommendation was, in effect, the same
alternative that Fitzsimmons had discussed with Shannon during
their April 12 meeting in Miami (p. 109 above, p. 1138). However,
Fitzsimmons testified that he had never discussed the matter with
Teeuws (pp. 1125, 1136-1139).

The minutes of the April 30 meeting conclude:

After a full discussion, 2 motion was made, seconded and
unanimously carried to accept the proposal of Old Security
Life Insurance Company to provide Life Insurance, Ac-
cidental Death and Dismemberment and Total and Permanent
Disability insurance coverage for the Fund for one year com-
mencing May 1,1976. The Trustees also approved the payment
of claims by the Fund (as opposed to payment by the in-
surance company itself) provided that Old Security Life In-
surancé Company would reduce its retention charges accord-
ingly (p. 754).

The Subcommittee staff interviewed all of the persons who were
then trustees and voted for this motion, except William Presser who
declined to be interviewed. All stated that they had not been contacted
by anyone on behalf of Old Security, and that they relied entirely on
the Tolley International’s recommendations in voting for Old Se-
curity. The three management trustees, John F, Spickerman, Jack A.
Sheetz, and Thomas J. Duffey, signed sworn affidavits regarding the
matter (exhibit 240A, B, C, pp. 754-7T94).

Teeuws testified that he recommended Old Security because the
Trustees had indicated that they wished to remain insured only on an
interim basis, until they could become self-insured (pp. 944-945, 978~
974, 1184-1185). Fitzsimmons indicated that this was also his reason
for favoring Old Security and that he too relied on the advice of Tolley
International. He also testified that he did not promote Old Security

to any of the other trustees (pp. 1101, 1103-1105). ‘
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There is no indication in the minutes of the April 80 trustees meet-
ing or otherwise in the record that there was any discussion concern-
ing the discrepancy between Tolley International’s recommendation at
the meeting and the April 5 and 23 agenda reporting a recommenda-
tion of the Prudential bid by Tolley (p. 754), nor was there any in-
dication that the trustees inquired as to whether all bidders were given
an opportunity to reduce their retention if relieved of the claims pro-
cessing function. There is no indication that any inquiry was made as
to the nature of any negotiations upon which the reduction in Old
Security’s retention was based, Also, the Fund Executive Director
Shannon remained silent at the meeting and did not advance his own
recommendation (previously communicated in two meeting agendas)
or challenge Tolley’s apparent change in position (p. 871). In response
to a question by Senator Percy as to why he remained silent, Shannon
gave this explanation:

Possibly I should have said something, although I would
have been out of order to say something. Here they had hired
a consultant, they had paid him money, they asked for this
analysis, they asked him to stand up at the meeting, make

the analysis. One or two of the trustees said give us one name ;

_of the two names, Prudential or Old Security, and Old
Security was given at that time.
I think you have to take it in the context oi: at that time,
not in hindsight, but on foresight, that here we went out
* with a good company to consult within an insurance market,
to get off of Republic National; to make sure we complete
our self-funding program, to go forward in a very short
period of time with Old Security and possibly complete that
funding program. o
* # * % *

I talked to John Spickerman on the phone and told him
my specific recommendation for Prudential. I talked to Jack
Sheetz on the phone and told him my specific recommenda-
tion.*® How long do you beat a dead horse, Senator?

You know, that horse will lie there until hell freezes over
because it is dead. I am sure you are both management ex-
perienced and with your legislative experience, you recog-
nize when you beat and you continue going on, I felt at that

- point, it was most important that we did not continue with

- Republic National after April 80, and that we had all the
representations, that we were going with a good company,
0Old Security, and we could take that representation on a
1-yéar basis. :

I could come back and fight another time. So you fall back
a little bit. You come back, at a future date, to fight, if you
are right and I have been proven right on the basis of hind-
sight (pp. 891-892).

Shannon also acknowledged that, on the basis of hindsight, he
should have spoken up at the April 80 meeting (p. 892). 4
3% Shannon was referring to pre-April 30 discussions with tvastees Splckerman and

Sheetz that were in apparent reference to.the April 5 agenda Shann
soliciting their approval of his Prudential recommé)n(.‘lai:ion.g on sent the trustees
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Fitzsimmons called Kleindienst on April 80, 1976, and advised
him that the contract had been awarded to Old Security. However, he
maintained that his knowledge of Kleindienst’s interest in the matter
played absolutely no part in the ultimate award of the insurance con-
tract to Old Security (pp. 1105-1109). ;

On the other hand, Kleindienst testified that he had been very
optimistic on the basis of his telephone conversations with Fitzsim-
mons. He said that he thought his relationship with Fitzsimmons,
his impression of Fitzsimmons’ regard for him and his opinions and
the credence that Fitzsimmons would give to his representations
probably helped Old Security (pp. 1039-1055).

a. Amalgamated Letter- (ontract~—The record shows that on
April 30, 1976, the same day the insurance contract was awarded to
Old Security, a letter contract was drawn up designating Amalga-
mated as the Fund’s agency for paying all of its insurance claims for
a period of 10 years running from June 1, 1976 until May 31, 1986
(exhibit 252; pp. 852-856). The letter contract was signed only by
then trustees William Presser and Jack Sheetz 37 and stated that it was
made pursuant to a resolution adopted by the trustees; however, there
is no evidence of any prior resolution. In an affidavit, Sheetz stated
that the first time he saw the letter contract was when Presser handed
it to him on June 7, 1976 and at which time he signed it (pp. 788-789).
The minutes of a meeting of the trustees on June 8, 1976, stated that
“the trustees attention was brought to the fact that consideration
should be given to the extension of the Amalgamated Insurance
Agency contract. As a result of such consideration, the trustees in-
structed counsel to draft an amendment to the current Amalgamated
Agreement (dated January 31, 1976) stipulating an extension of
7 years (or 10 in total) with the price to be negotiated yearly during
each of the 7 last years (exhibit 254, p. 857). This action was taken
without consideration of alternatives such as the solicitation of com-
petitive bids or the possibility of the Fund performing its own claims
processing internally. In this regard, Shannon and Heeren testified
that the Fund would be able to process claims by $2 to $3 million per
year less than the $6 million charged by Amalgamated (p. 924).
Shannon also said that the Fund would have undertaken the per-
formance of that function by the termination of the Amalgamated
contract in February 1979 (pp. 924-925).

After adverse publicity concerning the Fund trustees June 8 action
and after receiving an opinion from counsel that the April 80 contract
was unenforceable because the price was not specified, the trustees
voted on August 2, 1976 to rescind their June 8 ratification (exhibit

954, pp. 857, 894-895).

The record also shows that on September 7, 1976, Shannon obtained
a further legal opinion that the August 2 rescision was proper; the
opinion stated that any implementation of the letter agreement would
be a “prohibited transaction” under Section 406(a) (1) (C) of ERISA
and that the actions of Sheetz and Presser and the June 8 ratification
of their actions by the full board of trustees constituted breaches of
fiduciary duty under ERISA (exhibit 255 ; pp. 857-869). The opinion
further noted that the rule of prudence under ERISA dictated

37 Presser and Sheetz resigned as trustees in October 1978,
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an extensive search be instituted of service organizations—and possibly
competitive bids be obtained before such a contract is let by the Fund.

The position taken by Shannon as Executive Director of the Fund
was that the April 80 letter did not constitute a valid and enforceable
contract. Amalgamated contends that it did (exhibits 256, 257, 258,
259, 260, pp. 860-862).

In the meantime Amalgamated has continued to operate as the
Fund’s claims processing agent under the January 31, 1976 contract,
and according to Shannon’s testimony was continuing to solicit indi-
vidual Teamsters for add-on insurance business as Iate as July 19,
1977 (pp. 868-870, 926).

On July 19, 1977, the Fund’s new board of trustees appointed after
a Federal joint task force investigation of the Teamsters Pension
Fund forced the resignations of the former trustees,* voted an addi-
tional 10 year extension of the Fund’s agreement with Amalgamated,
despite Shannon’s recommendation to the contrary. The Fund’s attor-
ney has taken the position that this was only an agreement in principle
to extend Amalgamated pending resolution of certain areas of con-
troversy between Amalgamated and the Fund (pp. 838-843, 847-848,
866-870). As of the time of the Subcommittee’s hearings in November
1977, the Fund’s position was that the only existing contract between
1(:he Fland and Amalgamated was the January 31, 1976 contract

.841).

PSubsequent to the Subcommittee’s public hearings, the controversy
concerning the Fund’s relationship with Amalgamated has continued.
In August 1978, the Fund solicited bids from Amalgamated and six
insurance companies 3 on a contract for the period March 1979 through
February 1982 to process insurance claims. Amalgamated, Blue Cross-
Blue Shield and Travelers submitted bids. The bid analysis performed
by the Fund’s executive director, John Dwyer,* showed Amalgamated
to be the low bidder. Before the contract was execnted with Amalga-
mated, the Department of Labor instituted a civil action on October 16,
1978 against the current and former trustees and Dwyer ¢ seeking,
among other things, a court order enjoining the execution of the new
contract with Amalgamated, appointing a temporary receiver for the
Fund for the purpose of acquiring processing claim services which are
most advantageous to the Fund; and requiring the defendants to re-
imburse the plan for losses incurred by the plan as a result of breaches
of fiduciary duty arising from its retention of Amalgamated’s services,
Marshall v. Robbins, et al., Civil Action No. 78-C-4075, U.S. District
Court, Northern District of Illinois (Appendix I}. The Department
of Labor’s claim is predicated upon alleged violations of the fiduciary
provisions of ERISA by reason of the trustees failure to adopt and
adhere to adequate competitive bid procedures.

On November 1, 1977, the District Court denied the Department’s
motions for a preliminary injunction and temporary restraining order
to prevent the execution of the contract pending outcome of the case.
After the Court of Appeals denied the Department a stay pending

3 See the Subcommittee’s Hearings on the Teamsters Central States Pension Fung,
July 18, 1977, pp. 10-14, 19-20. Frank Fitzsimmons, John Spickerman, and Willlam
Pregser resigned as trustees of the Teamster Health and Welfare Fund at the game
time they resigned as trustees of the Pension Fund. .

@ Prudential, Metropolitan Life, Equitable, Blue Cross-Blue Shield, Travelers and Aetna,

# Daniel Shannon resigned in April 1978.

41 The Fund and Amalgamated have intervened as party defendants, -
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appeal, the Department moved for voluntary dismissal of its appeal
of the District Court’s denial of preliminary relief. The Court of Ap-
peals granted the motion on December 14, 1978. The agreement be-
tween the Fund and Amalgamated was executed on January 31, 1979.

On June 25, 1979, the District Court granted the defendants’ mo-
tion for summary judgment as to the Department’s claims for equitable
relief. The Department is presently appealing that decision.

b. Aftermath of the Insurance Award—The contract between Old
Security and the Central States Fund remained in effect for only three
months, from May through July 1976, at which time the fund can-
celled the contract and transferred the business to Travelers Insurance
Company. The Subcommittee’s investigation shows that during the
period the contract was in effect the Fund paid out a total of §7,028,000
In premiums against which only $344,009 n claims was paid to union
members (exhibit 1A and B, p. 18). The investigation also showed
that most of the remaining money was diverted by Hauser and his as-
sociates to other purposes (exhibit 248, p. 681).

(1) Diversion of Teamsters Premiwms

The misuse of Teamsters premiums began immediately after the
TFund, on May 10, 1976, paid the deposit required by the Old Security
Contract and the May 1976 premium, The amounts were $1.7 million
and $1.76 million respectively (exhibit 208, pp. 652-653). According
to John Boden and an affidavit of C. Robert Barton, the former presi-
dent of Old Security, two checks for these amounts were given to
Barton that day at a meeting in the Fund’s offices attended by Barton,
Shannon, Heeren, Boden and Kavanagh. Arrangements had beex made
for o representative of the Continental Tllinois Bank of Chicago to
come to the meeting to pick up the checks and documents and signa-
ture cards needed to open an account at that bank. The $1.7 million
check was to be deposited immediately. .he larger check was to be
held a few days to permit the Fund to liquify assets sufficient to cover
the check. The account was to be opened in the joint names of Old
Security and its reinsurance partner, Hauser’s Family Provider Life
Insurance Company. Boden was the only person in the Hauser group
authorized to be a signatory on the account.

The bank’s representative was delayed in getting to the meeting, and
because of other commitments, Barton, Boden, Shannon and Heeren
departed before he arrived. Barton gave Kavanagh the $1.7 million
check to deposit which he did, and the account was opened that day
(pp. 615-616, 750-751).

The next day, according to Boden, Kavanagh telephoned the Con-
tinental Illinois Bank and wire transferred $1.5 million from the
newly opened account, on which he was not a signatory, to an Old
Security-Family Provider account at the First National Bank of Ari-
zona in Phoenix. Boden then called the Arizona Bank and transferred
the money to various other accounts controlled exclusively by the
Hauser group (pp. 616-617, 896). Among the accounts was one owned
bv the Great Pacific Corporation, a holding company created by
Hauser. Family Provider was a subsidiary of Great Pacific.

(2) The Kleindienst Fee

Of this $1.5 million $200,000 was used to cover a portion of a Great
Pacific Corporation check for $250,000 which Boden, at Hauser’s direc-
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tion, wrote to Kleindienst’s law firm on May 8, 1976. Kleindienst shared
half of this $250,000 fee with Webb and Davidson (exhibit 241; pp.
676-677). According to Boden, when he asked Hauser what the
$950,000 fee was for, Hauser told him that he was going to hire Klein-
dienst as General Counsel for Great Pacific and that, while Kleindienst
had been helpful in obtaining the Central States award, that was
“small potatoes” compared to other business Kleindienst could get for
them (p. 613). On May 38, 1976, Kleindienst wrote a letter (exhibit 267,
p. 999) to Webb forwarding him a check for $125,000 “constituting
your one-half of the fee paid by the Great Pacific Corporation in con-
nection with professional services which were jointly rendered prior
to Friday, April 80, 1976.” Thus, it is clear that the fee was for services
rendered prior to the award of the Teamsters contract.

Kleindienst acknowledged that Hauser retained him as General
Council of Great Pacific on April 30, 1976, to represent Great Pacific
in the acquisition of Great American Life Insurance Company of New
Jersey and a related property known as Continental Homes and Coun-
try Club, in Arizona (p. 1080; exhibit 269, pp. 1094-1095). Boden
testified, and the Subcommittee’s investigation shows, that $1.1 million
of the $1.5 million diverted from the Teamsters initial premium pay-
ment was used to cover a check written as part of a $2 million down
payment on this purchase (pp. 616-617; exhibit 242). However, Klein-
dienst denied that he was aware of the source sf these funds until
some time close to the date of the hearing before the Arizona Depart-
ment of Insurance, held on May 24, 1976. (See discussion below of
the Arizona inqury.

As noted earlier, Boden testified that Hauser wanted to purchase
control of a broadly licensed insurance company so as to be able to
continue his operation in case Farmers National was forced out of
business by the Florida authorities, and also to avoid having to con-
tinue to share the profits with Old Security under the reinsurance
agreements. Great American, which was licensed in 48 States, would
have met that need. According to Boden, in order to obtain the ap-
proval of the purchase by the New Jersey Department of Insurance,
they told the Department that Great Pacific had acquired $1.8 million
of the down payment through a dividend from its Arizona based sub-
sidiary, The Family Provider Life Insurance Company (p. 618).

c. The Arizona I'nquiry—According to the testimony of Governor
Bruce Babbitt of Arizona, after receiving this information from the
Hauser group, the New Jersey Department of Insurance made an
inquiry of the Arizona Insurance Department concerning the pur-
ported dividend.

Based on this information, the Arizona authorities reviewed Family
Provider’s latest annual statement and found that the company’s assets
totalled only $255,000. They immediately notified Family Provider’s
local counse! and ordered a meeting for May 18, 1976 to explore the
situation. Prior to the meeting, the Arizona Department contacted Gld
Security to inquire about its relationship with Family Provider and
advised that $1.5 million of the Teamsters preminm deposit payment
}(md be;sn transferred without authority from Chicago to Phoenix

p. 546).

John Boden, who was then President of Family Provider, repre-

sented the company at the May 18 meeting. He told the Arizona
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authorities that the $1.5 million was part of a $1.8 million dividend dis-
tributed to Great Pacific by Family Provider and maintained that
sufficient securities had been given to the Chicago bank to cover the $1.5
million. He described the situation as “a misunderstanding” on Old
Security’s part and contended that Family Provider’s surplus was ade-
quate to support the $1.8 million dividend. The meeting ended with the
Arizona authorities giving Boden 48 hours to rescind the dividend
and return the money to Family Provider (p. 546-547).

Boden testified that when riauser learued of the Arizona demand
he did not want to return the dividend, and asked Kleindienst, who
was by then General Counsel of Great Pacific, to contact the Arizona
authorities. According to Boden, lengthy discussions were held in
Kleindienst’s office between Kliendienst, Hlauser, himself and others
of the Hauser group to devise a course of action. Boden testified that:

We agreed to put the money back into Family Provider bank
accounts but not in Arizona banks. We figured that if the
money ever returned to Arizona, the State insurance depart-
ment would seize it (pp. 618-619).

Boden said that the plan was to have two banks in which the Hauser
group held sufficient funds—the Provident Bank in Cincinnati, Ohio
($1.1 million) and the Diplomat National Bank in Washington, D.C.
($700,000)—to send written confirmation to the Arizona Department
stating that they held deposits in those amounts, totaling $1.8 million
in Family Provider accounts. Boden testified as follows:

“x * * This required the cooperation of the American Finan-
cial Corp. and the Provident Bank in Cincinnati. Specifically,
American Financial had to agree to transfer the earmest
money on the Great American-Continental Homes purchase
into a Family Provider account in the Provident Bank. Klein-
dienst requested the Provident Bank to wire the Arizona in-
surance director that Family Provider had a $1.1 million
unencumbered deposit there. He also requested the Diplomat
National Bank to send a similar telegram stating that Family
Provider had $709,000 there (p. 619).

A letter to the Arizona Insurance Department from the Diplomat
Bank stated that $700,000 was on deposit for Family Provider and
unencumbered (pp. 1085-1086). A telegram from the Provident Bank
confirmed that $1.1 million was on deposit in Family Provider’s ac-
count, but made no reference to whether or not the funds were encum-
bered (p. 1085). In fact, the $1.1 million at the Provident Bank was en-
cumbered, since, as Boden indicated in his testimony, it constituted part
of a down payment on the purchase of Great Pacific of certain prop-
erties from Continental Homes, Inc. and the Great American Life
Insurance Company (pp. 617-619, 1086).4* Continental Homes, Great
American, and Provident Bank were subsidiaries of American Finan-
cial Corporation.

In his testimony, Kleindienst acknowledged making requests of both
banks that they send communications to the Arizona Insurance De-
partment confirming Family Provider deposits. However, he denied

€3 Ag indleated later, the purchase was not consummated.
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that he had any knowledge that the Provident Bank deposit was en-
cumbered until he read Boden’s October 28, 1977, testimony about the
encumbrance (p. 1085). In this connection, Kleindienst was asked
about a letter, dated May 20, 1976, to Continental Homes, Inc., an
affiliate of American Financial Corporation, from Great Pacific Cor-
poration. The letter was signed Il))y Brian Kavanagh. The letter
referred to previous agreements, dated February 8, 1976 and May 20,
1973, providing for the purchase by Great Pacific of certain Con-
tinental Homes properties.*

Kleindienst acknowledged that the letter refiected that the $1.1 mil-
lion was still encumbered, but testified that “To the best of my recol-
l(ection, t'jhat is the first time I have ever seen or heard of that letter”

p. 1086).

The communications sent by the banks did not satisfy the Arizona
authorities (p. 619). A hearing was ordered in Phoenix on May 24,
1976 (p. 547). According to Boden, it was decided that Kleindienst
would represent the Great Pacific at the hearing in the hope that his
past associations in Arizona would prove helpful (p. 619).

At the hearing in Phoenix, Boden, as president of Family Provider,
admitted that the $1,800,000 dividend was attributable to union trust
fund insurance business, He also entered into a commitment that the
$1.8 million would not again be paid to Great Pacific without obtain-
ing the approval of the Arizona Insurance Director (pp. 547, 619). In
addition, Xleindienst assured the Director that no dividend would be
paid out by Family Provider without the consent of the Arizona au-
thorities (pp. 547, 619). In papers filed in litigation by the Arizona
Director of Insurance as receiver for Family Provider the Director
of Insurance stated that at the May 24 1976 hearing, Boden repre-
sented in Kleindienst’s presence that the Family Provider funds in
the Provident Bank account were unencumbered. (Plaintiff’s opposi-
tion to Defendant Kleindienst’s motion for Protective Order, A ppen-
dix F.) Based on these representations, the Arizona Department va-
cated its proceeding, and any imposition of penalties that might have
resulted (p. 548 and Appendix F).

The Arizona inquiry shows that while these activities were under-
way in Phoenix, and despite Boden’s commitment that the $1.8 mil-
lion in Family Provider accounts would be preserved, Hauser wrote
substantial checks against Family Provider funds on deposit at the
Diplomat Bank. On May 18, the same day Boden met with the Arizons
authoritics, Hauser withdrew more than $20,000 for what appears to
have been personal purposes. On May 26, 2 days following the Phoenix
Learing, he transferred $160,000 of Family Provider’s money to Great
Pacific. And on June 8 he wrote two checks to Great Pacific for $100,-
000 and $250,000 respectively. Additional checks totalling $56,000 were
writfen against the Family Provider account during the period
June 2-10. ‘ )

On June 9, the $1.1 million held for Family Provider in the Provi-
dent Bank in Cincinnati was transferred to the Family Provider ac-

43 The letter states in part:
Pursuant to the agreements, Great Pacific has deposited with you $1.1 million to
implement the purchase of the aforesald properties. Great Pacific hereby direets and
authorizes you to release and transfer sald $1.1 million deposit to the Family Pro-

vider Lifa Insurance Co. of Phoenix, Ariz., into its account at the Provident Bank
Cineinnati, Chio (p. 1086). * » *
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count at the Diplomat Bank. Cn June 11, Hauser wrote a check in
that amount to Great Pacific. Thus, 18 days after the Arizona au-
thorities had been assured that the Family Provider funds would be
preserved, the money was gone. The Arizona authorities were given
no notice of these payments of Family Provider funds to Great
Pacific (pp. 527-529, 548).

d. Purchase of National American Life Insurance Company—The
New Jersey Department turned down the Hauser group’s application
to purchase Great American Life Insurance Company on May 28, 1976.
Moreover, according to the affidavit of Richard Halford of Old Se-
curity (exhibit 197, pp. 557-560), Old Security decided as a result of
the $1.5 million unauthorized transfer of the Teamsters’ money, the
adverse publicity the Teamsters Fund was receiving, and a continuing
dispute with Family Provider over control of the reserves, that they
wanted to terminate its involvement with the Teamster Fund contract
und the reinsurance agreement wih Farmers National and Family
Provider.*

Boden testified that, when it became clear that the New Jersey au-
thorities were not likely to approve Hauser’s purchase of the Great
American Life Insurance Company, they began to look elsewhere for
an available carrier, and asked Xleindienst’s firm to research the insur-
ance licensing and holding company laws, to identify States with the
least restrictions. According to Boden, Hauser and he wanted to avoid
having to seek approval from another State agency (p. 629). Klein-
dienst denies that he or his firm performed such research. He ackowl-
edges, however, that a member of his firm did locate an insurance
company that was available for purchase in Louisiana—the National
American Life Insurance Company (NALICQ), and that he was ad-
vised by Louisiana counsel for NALICO that the property could be
purchased without the approval of State authorities. He conveyed this
imformation to Hauser and, at Hauser’s direction, entered intc nego-
tiations for the purchase (pp. 1088-1089).

As in the case of the attempted acquisition of Great American, Bo-
den says that a “clean” company was needed to carry out the NALICO
purchase (p. 630). Accordingly, a new firm, the National Pacific Cor-
poration was incorporated in the State of Delaware on June 8, 1976,
The Kleindienst firm did the necessary legal work, drew the contracts
needed for National Pacific’s purchase of NALICO, and represented

the Hauser group in the negotiations. The required down payment was
$2 million in cash (p. 1089).

Settlement of the NALICO purchase took place at a meeting in
Baton Rouge, La., on June 14, 1976. Boden testified and investigation
shows, that in order to obtain the down payment, Hauser transferred
$1.8 million from the Family Provider accounts in Cincinnati and
Washington to a Great Pacific Corporation account at the Diplomat
Bank (p. 633). On June 11, he wrote a check for $1.8 million on that
account payable to National Pacific. This check was part of the down
payment. The $200,000 balance was obtained by Hauser, in cash. Ac-

4 The afiidavit of Barton, the former President of Old Securlty, and the testimony of
Boden show that Old Security had been aware of the $1.5 million diversion since the day
it occurred. They had agreed to accept as a. replacement the Golden Horn Mortgages,
which had a face value of $2,200,000 but which were in fact, worthless (pp. 662 ; exhibit
238, pp. 748-752). See pp. 75677 of this report for discussion of Golden Horn mortgages.
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cording to Boden, Hauser appeared at settlement with this $200,000

in cash in a briefcase and showed it to those present, including

Kleindienst.

As noted above, the Subcommittee’s investigation showed that $1.8
million of the down payment came out of the deposits at the Provident
and Diplomat National Banks, which were not supposed to be moved
without notifying the Arizona Insurance Department. Governor Bab-
bitt testified that no such notification was ever received (exhibit 242;
pp- 528-529). In this connection, Boden testified that:

On Friday, June 11, 1976, or Saturday, June 12, 1976, be-
fore the settlement was to take place in Baton Rouge, La., I
called Kleindienst and told him that we could not transfer the
$1.8 million out of the Family Provider bank account without
causing a lot of problems in Arizona and elsewhere.

Kleindienst told me in effect not to worry about it that we
should transfer the money and fix it up later (p. 630).

Kleindienst denied repeatedly that this conversation occurred and
testified that he did not know where the money had come from, He
also stated that he had asked Hauser and his associate, Melvin Wy-
man, whether or not the $1.8 million had anything to do with the mon-
eys covered by the Arizona Insurance Department directive, and that
they assured him that it had not (pp. 1062-1064, 1090-1091, 1094).
However, Boden’s diary, a copy of which was obtained by the Sub-
committee, contains an entry for June 11, 1976 which reads:

Kleindienst--money net out of PFL [Family Provider
Life] but te National American. Told K (1) FPL can not
transfer to GP [Great Pacific] (2) must be done through re-
insurance. He said we should fix up later (exhibit 204; pp.
630, 1090).

Kleindienst testified that he had never received such a call from
Boden, and that he would have terminated his representation of the
Hauser group if he had received any indication that the funds used
for the NALICO settlement had been removed from Family Provider
accounts contrary to his representation t¢ the Arizona insurance au-
thorities (p. 1063). It was Kleindienst’s position that he had no reason
at that time to feel that Hauser and his people were not what they rep-
regented themselves to be, namely substantial businessmen who were
able to support their transactions (pp. 1093-1094).

The Subcommittee’s investigation shows that following the con-
summation of the NALICO purchase on June 14, 1978, NALICO, in
separate agreements with Farmers National, Family Provider and
OlId Security assumed all of their positions in the existing reinsurance
agreements, thereby consolidating all of the laber union insurance
business of the Hauser group in the new company (exhibit 10B, C,
D, E, F, p. 62). As a result, Old Security also turned over to NALICO
almost $2,500,000 representing the remainder of the reserves on the
Teamsters business less expenses, the $1,500,000 which had been di-
verted previously, and Old Security’s 20 percent share of the profit,
which came to $1,405,000. Old Security also passed on to NALICO
the worthless Sage mortgages which they had been holding in lieu
of the $1,500,000 of diverted premium money (exhibit 243, p. 681).
These transactions took place despite the fact that the Hauser group
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had sought and was denied permission from the Central States Fund
to transfer the Teamsters insurance to WALICO.# The insurance
contract and the Teamsters premiums were transferred anyway (pp.
560, 568, 662, 832-833, 927, 1092, 1105, 1115).

On June 24, 1976, the Arizona Director of Insurance filed a com-
plaint in the Maricopa County Superior Court against Kleindienst,
Family Provider, Boden and Great Pacific. The preceding was insti-
tuted after the Director of Insurance learned of the withdrawal of
funds in violation of the commitment Kleindienst and Boden made
at the May 24 hearing. Kleindienst objected to being named as a
defendant and furnished an affidavit, that, prior to the filing of the
Director’s complaint, he had no knowledge that the rescinded dividend
moneys that were placed in the Family Provider bank accounts had
been removed (p. 549).

Governor Babbitt testified before the Subcommittee that, on the
basis of the affidavit, Kleindienst was dismissed as a defendant. How-
ever Governor Babbitt stated that “later investigation casts consider-
able doubt upon the plausibility of that avowal” (p. 549). In this
regard, Governor Babbitt stated :

It appears that Kleindienst had several meetings with
the Hauser group at the time of the formation of National
Pacific and negotiated on their behalf in the NALICO trans-
action [discussed below]. It is difficult to believe that the
approximately $2 million used as a down payment could have
been blithely viewed by a sophisticated attorney as coming
from a source other than the Family Provider distribution
(p. 549).

On December 20, 1976, Family Provider was placed into receiver-
ship (p. 551). On December 19, 1977, J. N. Trimble, in his capacity
as Director of Insurance of Arizona and receiver for Family Pro-
vider instituted a civil action against Hauser, Kleindienst, Thomas
Webb, Irving Davidson, Kleindienst’s former law partners Welch,
Morgan, and McNelis. T'rimble v. Kleindienst, et al., Civil Action
No. 77-2152, U.S. District Court for the District of Columbia. Trimble
sought recovery of the $250,000 fee paid by Hauser to Kleindienst
and his firm, and split with Webb and Davidson. The complaint
alleged that services rendered by Kleindienst and his law firm and
‘Webb and Davidson conferred no benefit upon Family Provider or
Old Security, and that receipt of such fee constitutes, among other
things, unjust enrichment. The complaint also included allegations
that Kleindienst, Webb, and Davidson conspired with Hauser and
others to defraud Family Provider of $1.5 million of the $1.7 million
insurance premiums paid by the Teamster Fund by misrepresenting
or ratifying misrepresentations to the Director of Insurance that the
Family Provider funds in deposit were unencumbered and those funds
would not be removed without notice to the Director. (Complaint in
Trimblev. Kleindienst et al., Appendix F.)

Pursuant to a settlement in January 1979, Welch, Morgan and
MecNelis returned $66,000 to Trimble. As part of another settlement,
Kleindienst, Webb, and Davidson each agreed to return $50,000.

4 Shannon testifled that In late June. Kleindienst called and asked if Old Security’s

business could be transferred to NALICO. Shannon objected as did Fitzsimmons a few
days later in a conversation with Kleindienst (pp. 927, 1105).
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Upon receipt of the payments the receivers agreed to dismiss the ac-
tions against settling defendants with prejudice. Also, in June 1979,
the court rendered a judgment against Hauser in the amount of $1.4
million. (Settlement Agreements, Appendix F.)

In the course of discovery in this case, an issue arose as to whether
Kleindienst obtained knowledge of the encumbrance on Family
Provider funds from James Evans (an attorney and agent of Ameri-
can Financial Corp., parent of Provident Bank) prior to the afore-
mentioned hearing before the Arizona Director of Insurance. In his
deposition, Evans could not recall having told Kleindienst that those
funds were encumbered. The notes of former Subcommittee investi-
gator Donald Gray indicate that Evans told him in an interview that
he (Evans) had informed Kleindienst of the encumbrance prior to
the hearing by the Director of Insurance. (These notes were brought
to the attention of the District Court after Trimble obtained access to
them pursuant to a Rule XXX resolution—S. Res. 138.) Before
Evans could be deposed further and the issue resolved, the case was
settled.

The Arizona Director of Insurance also filed a civil action on
April 20, 1979, against Evans, American Financial Corporation
and Donald P. Kiekamp, an attorney and agent for American Finan-
cial. 7'rimble v. Ewvans, et al. C.A. No. 79-1190, U.S. District Court
for the District of Columbia. The complaint sought compensatory
damages to Family Provider resulting from the defendants’ failure
to disclose in its confirmation to the Arizona Director of Insurance
that the $1.1 million in the Family Provider account with Provident
Bank were encumbered (Appendix F). Pursuant to a settlement in
May 1979, the defendants paid $90,000 to the receiver of Family
Provider in return for dismissal of the action with prejudice
(Appendix F).

The complaint in the Zvans action alleged, among other things, that
on or about May 20, 1976, a meeting was held at Kleindienst’s law
office by Kleindienst, Hauser, Boden, Kavanagh, Melvin Wyman,
James Evans and Donald Klekamp at which they discussed (a) the
proposed acquisition by Hauser’s Great Pacific of American Finan-
cial’s Great American Life Insurance Company, and certain American
Financial’s real estate; (b) the Director of Insurance’s demand that
the $1.8 million dividend be returned unencumbered to Family Pro-
vider; and (c) plans to have Great Pacific assign its interest in the
proposed acquisition and the $1.1 million held in escrow at Provider
Bank to Family Provider.

The complaint also alleges that, on May 20, 1976, two letters effec-
tuating the aforesaid plan were prepared, discussed, and executed at
the above-described meeting; and that Evans drafted the letters which
were typed by a secretary at Kleindienst’s firm and were signed
by Brian Kavanagh. One of these letters was the letter, dated May 20,
1976, of which Kleindienst had told the Subcommittee he had not
previously seen or heard (p. 1086).¢ Since the case was settled, the
allegations in the complaint were not adjudicated.

 See Aiscussion of this letter on pp. 155, 156 of this report.
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F. THE UNRAVELING OF THE HAUSER OPERATION

On July 4, 1976, an article appeared in the Daily Oklahoman news-
paper by an investigative reporter named Jack Taylor which dealt .
extensively with the Hauser operation, the diversion of the Teamsters
premium money and the proceedings before the Arizona Department
of Insurance (exhibit 264, pp. 929-933). According to the testimony
of both Shannon and Fitzsimmons, the first knowledge they had of the
reinsurance arrangement, Hauser’s involvement and reputation, and
the diversion of the Fund’s premium money resulted from a call
placed by Taylor to Fitzsimmons during the preparation of the article
and from the article itself (pp. 927, 929, 1105).

The Subcommittee’s investigation showed that the Fund’s consult-
ant, Len Teeuws of Tolley International, who had long been aware
of the relationship between the Hauser group and Old Security, re-
ceived a memo from one of his field representatives on May 17, 1976
advising him of Hauser’s reputation, his previous financial and legal
difficulties in California, and some of his current activities in Arizona
(exhibit 265H, p. 981). However, Teeuws testified before the Sub-
committee that he could not recall having seen or read the document
at the time it was written. He also stated that, if he had, he might or
might not have alerted the Central States Fund because Old Security
was the responsible underwriting company (pp. 1185-1186).

Following publication of the Taylor article and the Hauser group’s
successful conversion of almost all of the remaining Teamsters Fund
premiums to its own use (exhibit 243, p. 681), the Hauser operation
began to disintegrate. On August 2, 1976, the Teamsters Fund de-
clared void the insurance contract with Old Security. In time, most of
the union employee benefit plans that had done business with the
Hauser group either cancelled or did not renew their coverage, or
insisted that Old Security reassume the coverage and liabilities. By
the end of 1976, all of the Hauser companies had been placed in some
form of receivership.

On August 4, 1976, the Fund filed a civil action seeking the re-
covery of $7 million in losses resulting from the Hauser group’s mis-
conduct. Oentral States, Southeast and Southwest Areas Health and

Welfare Fund v. Old Security, et al., C.A. No. 76-C-2904, U.S. Dis-
trict Court for the Northern District of Illinois, The complaint names
as defendants, among others, Old Security, and its holding company,
ISC Financial Corp., certain Old Security officials, Hauser, several
of his associates and his insurance and other companies, Tolley Inter-
national, Kleindienst, Webb and Davidson. The complaint alleges,
among other things, that these defendants conspired to defraud the
Fund and to breach their fiduciary duties to the Fund under ERISA.,
(Second Amended Complaint, Appendix D.)

Essentially the same defendants in the trustees’ action are also
named as defendants in an action filed by two beneficiaries of the
Teamsters Fund. The complaint by the beneficiaries also names as
defendants the present and former trustees (including Fitzsimmons)
of the Fund, plus Daniel Shannon, the former Executive Director of
the Fund, whom the plaintiffs charge with breaches of fiduciary duty
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under ERISA and malfeasance, negligence and possible complicity in
fraudulent acts.*®

On June 12, 1979, the U.S. Court of Appeals for the Seventh Cir-
cuit permitted Carpenter and Adcock to intervene in the Fund trust-
ee’s suit. These actions are still in pre-trial stages. However, in
August, 1979, the Fund trustees submitted for court approval a
partial monetary settlement of the case. The settlement provides for
the payment to the Fund of $2.3 million from Old Security’s parent,
$400,000 from the present and former trustees, and $200,000 from
Hauser’s National American Life Insurance Company. The plaintiff
Fund beneficiaries are opposed to the settlement because it does not
provide for enforceable protections on the future operation of the
Fund (Appendix D). Subsequently, the plaintiff Fund beneficiaries
and the trustees reached an agreement which was preliminarily ap-
proved by the court in October 1979. The agreement included the $2.9
million payment and protective procedures to be negotiated with any
difference to be resolved by the court.

On September 24, 1976, the Securities and Exchange Commission
filed a civil action against Hauser, Herrera, Wyman, and a number of
Hauser companies, including National Pacific Corporation, National
American Life Insurance Company (NALICQO) and Family Provider
seeking injunctive and other relief. The complaint contams allega-
tions that violations of the anti-fraud and reporting provisions were
committed in connection with the misappropriation of the Teamsters
Fund premiums from Family Provider and the subsequent takeover
of NALICQ and misappropriation of NALICO’s assets. SEC v. Na-
tional Pacific Corp., et al., C.A. No. 76-1784, U.S. District Court for
the District of Columbia (Appendix H).

On December 2, 1976, the Court entered orders effecting settlement
of the SEC case by consent, which included injunctions against future
violations against the defendants 4 and appointment of a receiver for
NALICO. The court also ordered Hauser and National Pacific to re-
turn to NALICO the $1.1 million remitted in NALICO’ name to
Zeevco, A.F., a Swiss company, in August 1976, The receiver succeeded
in recovering $832,000 of the $1.1 million. In July 1977, on a motion of
the SEC and the receiver, the Court ordered that Hauser be held in
contempt of the restitution order and ordered Hauser to pay the re-
ceiver $146,000. Hauser made payment of the $146,000 only after being
jailed by the Court (p. 74). Also pursuant to the terms of the settle-
ment, the receiver made an investigation of other misappropriations of
NALICO?’s assets and damages suffered as a result thereof. A fter con-
sideration of the receiver’s findings and a report of a Special Master,
the Court on August 7, 1979, entered judgment in the amount of $3.9
million against Hauser, his associates Herrera, Boden, and Melvin

48 0n June 8, 1979, two other Teamsters Fund beneficlaries filed a_clvil action against
Yames EBvans, Donald Klekamp, American Financlal Corporation, Richard Kleindienst
and Kleindienst’s former law firm seeking recovery of $7 millioi in losses caused by the
defendants’ failure to disclose to the Arizona Director of Insurance in May 1976 that
Family Provider funds on deposit with the Provident Bank were encumbered. Thornton
and CQorothers v, Bvans, et al., C.A. No. 79-C-2331 U.S8. Distriet Court for the Northern
District of Illinois. (Appendix D) The Complaint contains allegations similar to those
in the actions filed by the Arizona Director of Insurance against the same defendants.

#7 Also, Hauser was barred from holding any position with NALICO and from being
n:atcﬁ:mst%% with any other public company for a poriod of 10 years without the consent
of the SEC.
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Wyman, and one of Hauser’s companies, Pacific Southwest Insurance
Agency (Appendix H). o .
As mentioned above, the Secretary of Labor hasinstituted one action
concerning ERISA violations involving Hauser’s sale of insurance to
one of the Florida Laborers funds and has investigated other cases that
will or may result in civil actions. However, the Department has ad-
vised that it is not currently investigating Hauser’s sale of insurance
to the Teamsters’ Fund because criminal actions have resulted in that
matter. The Fund trustees and, participants have filed lawsuits to
recover losses, and the trustees involved in the Old Security award
have resigned. The Department states that it is monitoring the crim-
inal case and civil suits. .
As a result of the failures of the Hauser companies, responsibility
for all of the unpaid claims and refunds of unearned premiums with
labor union trust funds under the reinsurance agreements fell back
on Old Security. As a result of this and a similar failure under a re-
insurance agreement with another small Arizona insurance company,
Old Security was forced into receivership, and its parent holding com-
pany into reorganization proceedings. Old Security and Family Pro-
vider are now involved in liquidation proceedings. NALICO has been
reorganized, but still has some unresolved claims against it. Therefore,
the Teamsters Fund and several other labor union trust funds, as well
as many individual policy holders, who lost money as a result of their
dealings with the Hauser affiliated companies will have to await the
outcome of a myriad of civi. sitigation in order to determine whether
any of the money will be recovered, and if so, how much,

G. PROBLEMS IN THE REGULATION OF INSURANCE

The Subcommittee received testimony at its hearings from State
officials concerning the problems they face in regulating the opera-
tions of insurance companies and employee benefit plans which extend
beyond the confines of a single State. The following excerpts from the
statement of then Arizona Attorney General, now Governor, Bruce E.
Babbitt, gives a good overview of these problems:

‘We share your concern about the continuing abuses of pen-
_sion and benefit plans through fraudulent insurance schemes.
Given the persistence of these abuses, the vast numbers of em-
ployees and union members affected, and the interstate nature
of the schemes, additional Federal legislation is certainly
called for. T hope that our experiences in this area of regula-
tion will be of some assistance in helping you formulate the
best results. .

Our principal regunlatory problems relate to the vast ex-
pansion of the group insurance market, particularly through
use of the multiple emploved trust (MET) form. The sprawl-
ing interstate character of the business, usually encompassing
groups in several different States. has spawned a whole new
set. of jurisdictional problems. Administrators are appointed
and accounts are established in each of the locales where a
group is domiciled. Funds are collected and transferred from
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State to State with the rapidity of the wire transfer. Where a
State insurance department used ‘to maintain strict control
over a domestic insurer’s financial dealings, accounts and
records, all readily locatable within the State’s borders, the
activities of the interstate trusts almost defy manageability.

In a sense, attempting to regulate interstate insurance op-
erations is only one part of the State enforcement dilemma.
The attraction of the huge labor trusts and METs for the
skillful swindler of the 1970’ is in the total premium dollar
generated by the Group insurance business. The business that
is written may not in fact be profitable after future claims
are paid and the books are balanced. Unfortunately, that is
no deterrent to the unscrupulous operator. The plain fact of
the matter is that the initial premium dollars paid in are sub-
stantial and can be easily diverted.

* * #* * *

. Because of the huge sums that are involved in this kind of
insurance, the potential for corruption in the placement of the
business is great. The Arizona investigation into the Family
Provider affair led us into an examination of the placement
of insurance coverage for members of labor locals grouped
into two Arizona trusts. Interestingly, the handling of that
insurance decision by the Arizona labor and management
trustees raises the same kind of questions that surround and
cloud the procurement of coverage by the Teamsters’ Central
States Welfare Fund.
® * %* * ®

* % #T think it important to note that the effectiveness of the
States in policing the interstate insurance operations, and the
millions of dollars in premium income they generate, requires
both the vigilance and resourcefulness of State officials and a
firm commitment of cooperation from Federal authorities.
Undoubtedly, Family Provider will be remembered as the
prototype of what appears to be developing art of reinsur-
ance fraud. However, it also highlights the fine degree of
cooperation between State and Federal authorities (specific-
ally, the Arizona Attorney General’s Offices, the Arizona De-
partment of Insurance and the Securities & Exchange Com-
mission) that is attainable under such circumstances.

I also believe that new legislative approaches are in order.
However, I don’t view extensive Federal intrusion into the
field of insurance regulation as the solution. Historically, the
States have occupied a vital and important role in this area
and have established a proven record with respect to protect-
ing the interests of policyholders. The difficulties that have
surfaced as of late relate to the jurisdictional barriers that
preclude a State from obtaining remedial action when an in-
surer subject to its regulations has substantial business con-
nections in other States. State insurance laws have tradition- .
ally provided remedies that are summary in nature. Although
infrequently availed of, the right of an insurance commis-
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sioner to procure speedy relief designed to locate and preserve
assets, books and records is a crucial element in achieving
regulation in the public interest. Unfortunately, the result of
present efforts to seek compliance with local enforcement or-
ders in other jurisdictions is too often marked by delay and
procedural entanglement. Notwithstanding the Full Faith
and Credit Clause of the Constitution, there is no guarantee
of swift-footed justice when a sister state’s insurance direc-
tives are at issue.

I would urge the Subcommittee to consider legislation that
would assist the States in carrying out their insurance en-
forcement responsibilities. Certainly, there are areas affected
with labor-management relations which are fit subjects for
federal preemptive legislation. For example, requiring the
disclosure by an insurer of any reinsurance agreements that
would relate, in any way, to policies issued to a Taft-Hartley
labor trust. Also, the disclosure of any so-called “finders fee”
arrangements attributable to the procurement of labor trust
business would serve as an important curb on potential
trustee corruption.

However, in order to bolster and enhance the efficacy of
State insurance regulation, I would also suggest that some
kind of enabling legislation be considered which would per-
mit the various States to enter into compacts, for the purpose
of obtaining prompt enforcement of their orders relating to
domestic insurers in sister jurisdictions. Such an interstate
compact would effectively remove the jurisdictional barriers
that subvert meaningful regulation of the insurance trusts.
It would provide the States with the capability to translate
their commitment to tough controls over the insurance in-
dustry into reality. It would, importantly, forestall the im-
petus for Federal regulation over one more aspect of State
police power activity. And, it would truly benefit the millions
of Americans who purchase insurance, whether through the
giant trusts or individually, to protect themselves and their
families from the financial deprivation caused by the unex-
pected disability or death,

_ Elsewhere in his testimony, Governor Babbitt noted that the Na-
tioral Association of Insurance Commissioners has a computerized
system to pool data about insurance companies, but that there are “a
number of problems with it, one of which is a lot of States are still not
participating” (p. 528). Governor Babbitt also noted that there is
a “big vacuum” between Federal regulation and the “State model
which breaks down because of the interstate nature of virtually all
commerce today” (p. 524). He said that the Hauser case is a perfect

illustration because:

* * * There is no question they [the Hauser group] moved
out of Florida when it got kind of hot, they came to Arizona
because of a deliberate decision based on historic fact, that
Ar'izgila, next to Florida was the easiest place to run a big
swindle.

et
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‘When things got hot in Arizona, they moved to Louisiana,
kind of a rank ordering of which States had the worse regula-
tory schemes. To the extent that the legislation could get us
together in the harness, it would be very valuable (p. 524).

. In his testimony, James Hanna, Director of the Florida Division of
Insurance Company Regulation, pointed out that the ability of one
State regulator to obtain information and assistance is dependent
upon informal personal relationships. He stated that there is “nothing
binding” or formal, even though the NAIC, to assure cooperation
(pp. 118-119).

Hanna, commented favorably—as did Governor Babbitt—on the
cooperation his office received from the SEC during its investigation
of Hauser’s operations, However, Hanna was very critical of the De-
partment of Labor, the FBI and the U.8. Attorney’s office, and
Department of Justice Strike Forces for their refusals to share infor-
mation with his office (pp. 96-97, 117).

The Subcommittee’s investigation dealt primarily with the impact
of Hauser’s scheme on union employee benefit plans which purchased
insurance. The damage has been referred to in terms of aggregate
dollar losses incurred by the affected trust funds. However, these losses
have a more personal meaning to the hundreds of thousands of fund
beneficiaries. Bach of them must share the burden of the losses either
by way of reduced insurance benefits or increases in contributions to
the funds. Another aspect of the personal adverse impact of Hauser’s
activities is the extremely poor service Teamsters Fund participants
received in the 8 months Old Security was its insurance carrier. Ac-
cording to affidavits received by the Subcommittee from a Teamsters
official and widows of Teamsters members, claims payments were fre-
quently delayed up to 4 months. Prior to Mav 1, 1976, similar claims
were usually paid within 2 weeks. The delays in many cases caused ex-
treme hardship. For example, a Teamsters official had to arrange for
several widows to obtain food stamps or other public assistance. Also, a
4 month delay resulted in another widow being threatened with legal
action over debts incurred during her husband’s illness. The widow
developed a nervous disorder for which she had to take tranquilizers

(pp. 803-810).

In addition, several thousand individual policy holders in insurance
companies which failed as a result of Hauser’s scheme sustained sub-
stantial losses- The policy holders of Farmers National were perhaps
the hardest hit. Hanna testified that about 20,000 Farmers National
Policy holders had their insurance cancelled and lost the cash sur-
render values of their policies and, in the case of accident and health
policies, unpaid claims, Holders of life or accident and health insur-
ance who had become uninsurable lost their ability to purchase new
coverage (p. 76). Hanna estimated that about two-thirds of Farmers
National policy holders were of such age or employment level that
they would have great difficulty obtaining insurance coverage except
at very high prices (p. 120).

In his statement to the Subcommittee, Bill Gunther, Insurance
Commissioner of Florida, emphasized the need to reduce the likelithood

of insurance company failures because of the “severe psychological’
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and economic impact” they have upon “those who build their lives
around the security they purchased through insurance” (p. 98). The
personal human dimension of these consequences is best illustrated by
the case of Mrs. Rose Mary Angrisini of Orlando, Florida, who fur-
nished the Subcommittee an aflidavit describing the impact of Farmers
National on her life. After $5,600 in premium payments over 3 years
were made on a life insurance policy with an $18,000 benefit covering
her husband, the policy was cancelled on January 1, 1977, leaving the
Angrisinis with only a claim of uncertain value for the $5,600 in pre-
mium payments. On February 10, 1977, Mrs. Angrisini’s hushand died.
A 53-year-old widow, Mrs. Angrisini took a taxing $134 a week job as a
cafeteria supervisor to help support herself (pp. 127-129).

The Members of the Committee on Governmental Affairs, except
those who were members of the Senate Permanent Subcommittee on
Investigations at the time of the hearings, did not sit in on the hear-
ings on which the above report was prepared. Under these circum-
stances, they have taken no part in the preparation and submission
of the report except to authorize its filing as a report made by the
subcommittee.



ADDITIONAL VIEWS OF SENATOR SASSER

While T approve the report of the Subcommittee and commend the
Subcommittee for its diligent work, I would like to note that the rec-
ommendations contained in Section II of the report may have far-
reaching implications for the entire insurance industry. Congress
should not further regulate this area in an attempt to curb the abuses
outlined in the report before carefully considering the industry-wide
impact of any new legislation.

Jim SAssER.
(168)
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SEPARATE VIEWSs OF SENATOR Jacoe K. Javirs

I commend the Permanent Subcommittee on Investigations (PSI)
stafl on the fine work that has been done in preparing this Report on
the insurance activities of Joseph Hauser and his associates. Gen-
erally, the Report is thorough and well-researched, and will stimulate
discussion of further ways to protect participants and beneficiaries in
employee benefit plans.

As a co-author of the Employee Retirement Income Security Act of
1974 (ERISA), I have a particularly strong interest in seeing that the
laws affecting pension and welfare plans are improved and strength-
ened. Early this year, Senator Williams and I introduced S. 209, the
ERISA Improvements Act of 1979, which, among other things, would
establish an ERISA antifraud rule to protect plan participants and
beneficiaries against knowing misrepresentations regarding their plans.
S. 209 was approved by the Senate Labor and Human Resources Com-
mittee on May 16. Also, Senator Williams, Senator Long and I, at the
Administration’s request, have introduced S. 1076 which would rede-
sign the plan termination insurance for multiemployer pension plans.
Hearings on this bill were held by the Senate Labor Committee on
June 26 and 27, and the measure is now being analyzed by the
Committee.

As the Congress continues its deliberations on pension and welfare
plan legislation, it should study the recommendations made in the
Hauser Report by the PSI. I have signed the Report because I gen-
erally agree with its thrust and because the Report is an effective ve-
hicle for focusing public attention on continuing questionable and il-
legal activities with respect to employee benefit plans. I am, however,
reserving judgment at this time on «artain parts of the Subcommittee’s
Report, including by way of example the following recommendations:

1. That the Secretary of Labor establish minimum standards that
insurance companies would be required to meet before an employee
benefit plan could deal with such companies;

2, That the Department of Labor issue interpretive regulations
which would specify that consultants selected by plans to evaluate in-
surance matters are fiduciaries under ERISA whenever they render
advice or related services that will be relied upon by the plan or other-
wise be a significant factor in any decision or action by the plan;

8. That certain changes be made in the way jointly administered-
Taft Hartley plans are run; and

4. That certain additional sanctions and remedies be provided with
respect to union and plan officials who abuse their positions of trust.

Jacos K., JaviTs.
(169)



V. APPENDICES
Arernpix B-1

U.S. Senars,
SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
oF THE COMMITTEE ON (XOVERNMENTAL AFFAIRS,
Washington, D.C., October 21, 1977.
Hon. F. Ray MarsHALL, .

Secretary of Labor
Washington, D.C. ’

Drar Mr. SECRETARY: As you may be aware, the Permanent Sub-
committee on Investigations has been holding hearings in October 1977
looking into possible abuse of w... »v. trust funds through health and
life insurance contracts. Specific attention is being given to the opera-
tions of one Joseph Hauser, the Farmers National Life Insurance
Company of Miami, Florida and related companies.

Mr. Hauser’s companies have had extensive contracts with trust
funds of various locals of the International Laborers Union and with
the Central States Fund of the Teamsters.

On October 12, 1977, Bernard Rubin, President of the Southeast
Florida Laborers District Council, was called before the Subcommit-
tee to explain the diversion in 1976 of approximately $750,000 from
a union pension fund te Joseph Hauser’s operations. Mr. Rubin de-
clined to testify, invoking his constitutional rights under the Fifth
Amendment.

Mr. Rubin had been indicted July 8, 1975 and convicted October 22,
1975 in the U.S. District Court, Miami, for embezzling $400,000 of
union trust funds. Nevertheless, he ratained control over some 10 union
funds and trust funds until his conviction was affirmed by the Fifth
District Court of Appeals on September 22, 1977.

On October 17, 1977, Mr. Marty Steinberg, Special Attorney with
the Organized Crime and Racketeering Section of the Department of
Justice, Miami, Florida, appeared before the Subcommittee. A copy of
his testimony is enclosed.

Mr. Steinberg was in charge of the investigation that led to Mr.
Rubin’s indictment and conviction. Mr. Steinberg testified that im-
mediately following the indictment of Bernard Rubin, the Justice De-
partment moved to protect the funds remaining under control of Mr.
Rubin by placing the unions involved under the trusteeship of the
Department of Labor. According to his testimony, this procedure
was approved by the local and the district office of the Department of
Labor. However, when the matter reached Washington, ID.C., Mr.
Steinberg was informed by the Solicitor’s office that the Labor De-
partment would not accept this trusteeship and would oppose any
motion to put the unions in trusteeship. According to Mr. Steinberg,
the only explanation given was that this had never been done by the
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Labor Department even though Mr. Steinberg pointed out that a
precedent existed in & case involving the United Mine Workers. Mr.
Steinberg also noted that at the time the Justice Department would
hayve been agreeable to something less than a full trusteeship; that the
objective was to obtain Labor Department cooperation in somehow
monitoring disbursements to insure that Mr. Rubin did not continue
to abuse his control over union funds, Evidently, this effort was
unsuccessful as well. i L

Mr. Steinberg also testified that following Rubin’s conviction in
October 1975, the Department of Justice continued its efforts to estab-
lish some measure of protection for the funds to which Rubin had
access during the nearly two-year period his case was on appeal. Ac-
cording to Mr. Steinberg, the Justice Department was not able to
obtain any assistance or cooperation from the Labor Department in
these endeavors. .

I find the facts of the Rubin case and Mr. Steinberg’s testimony
very disturbing. The record before the Subcemmittee indicates that
the Government has evidence that from the time of his conviction
until his conviction was affirmed in September, 1977 Rubin was in-
volved in some $1.5 million of further unauthorized  transfers of
union funds. As you know, the Congress has enacted legislation to
protect union trust funds from the depredations of corrupt indi-
viduals, If the facts cutlined by Mr. Steinberg are typical, then it
seems clear that the existing laws are not working.

The hearings before the Subcommittee are continuing, and I would
like to invite you to prepare a statement concerning the Depart-
ment’s involvement in the Rubin case following the indictment and
convietion and the present policy and practices of the Labor De- -
partment designed to protect union funds and union trust funds
when union officials who control them have been indicted and con-
victed. I would greatly appreciate the receipt of such a statement
by November 1, 1977 so that it may be set out in the record of our
hearings.

Consideration can also be given to an appearance by you or by
your representative before the Subcommittee at an appropriate time
to afford you an opportunity to outline the Departmental policy
and practices on this important matter.

Sincerely,
Sam Noww,
Vice Chairman.
Enclosure.

Arpenpix B-2

U.S. DeparTMENT OF LABOR,
OFFICE OF THE SECRETARY,
Washington.
Hox. Sam Nuwn, 7
Vice Chairman, Committee on Governmental Affairs, Senate Per-
manent Subcommitiee on Inwestigations, Washington, D.C.

Drear Sevator Nunn: This will respond to your letter of October
21, 1977, concerning the testimony before the Permanent Subcom-
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mittee on Investigations of Mr. Marty Steinberg, Special Attorney
with the Organized Crime and Racketeering Section of the De-
partment of Justice. .

Mr. Steinberg’s testimony concerned the activities of Mr. Bernard
Rubin, former President of the Southeast Florida Laborers’ Dis-
trict Council. Mr. Rubin was indicted and eventually convicted of
embezzling union funds and employee benefit plan funds. Upon his
conviction, the District Court ordered his ouster from office under
the Anti-Racketeering Act. That order was stayed by the Court of
Appeals pending Mr. Rubin’s appeal from his conviction. The con-
viction was affirmed last month and, shortly thereafter, another or-
der was entered removing Mr. Rubin from his positions of trust.

Mr. Steinberg complained generally of the Labor Department’s
alleged lack of cooperation with his efforts to protect the assets of
the unions and the trust funds further misuses and specifically of
our refusal to assume a trusteeship or monitorship over the District
Council and Local 666 of the Laborers’ International Union of
North America during the pendency of the criminal prosecution.
He also expressed concern over our inaction during the pendency
of the Court of Appeals stay of the order ousting Mr. Rubin from
his offices.

I do not believe there is any real basis for the charge of lack of
cooperation by the Department of Labor in this matter. Mr. Rubin’s
indictment and conviction stemmed from the efforts of an Organ-
ized Crime Strike-Force, which included Compliance Offices of the
Department of Labor, Office of Labor-Management Standards En-
forcement (LMSE). The evidence leading to Mr. Rubin’s indictment
and conviction was obtained in substantial part through the efforts
of LMSE Compliance Qfficers, including an account employed in
the National Office of LMSE, who was sent tc Miami at Mr. Stein-
bergl’s request to assist in the investigation and to testify at the
trial,

Mr. Steinberg’s concern over the Labor Department’s refusal to
assume 2 trusteeship or monitorship over the District Council and
Local 666 of the Laborers’ International Union during the pen-
dency of the criminal prosecution of Mr. Rubin reflects a misunder-
standing of the Department’s role under the Labor-Management
Reporting and Disclosure Act of 1959 (LMRDA).

The Department’s enforcement authority under the LMRDA is
confined to 'Titles IT (Reporting and Disclosure). ITT (Trusteeships),
and IV (Elections). Title V, under which Mr. Rubin was convicted,
establishes fiduciary responsibilities for officers dealing with union
assets, but is enforceable only by private litigation and by criminal
prosecution. It confers no civil enforcement ruthority on the Gov-
ernment. The Labor Department can investigate violations of Title
V, but prosecutions for violations of that Title can be instituted and
maintained only by the Department of Justice. As noted above, Mr.
Rubin’s ouster from office was obtained under the Anti-Racketeer-
ing Act, and not under the LMRDA. Section 504 of the LMRDA.
does establish Mr. Rubin’s inability to hold union office after his
conviction, but only after that conviction becomes final, 4.e., after
exhaustion of all appeals. Morcover, the ban on office-holding is
enforceable only by criminal prosecution or upon the filing of a
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Title IV post-election complaint by a union member who has first
exhausted his internal union remedies. Accordingly, the LMRDA
confers no authority upon the Department of Labor to remove a
union official or to assume a trusteeship or monitorship over the
assets of 4 labor organization. The Mine Workers case referred to by
Mr. Steinberg involved a limited monitorship imposed in civil liti-
gation instituted by the Secretary of Labor under Title IV of the
LMRDA. This case cannot furnish a precedent for the assumption of
a monitorship by the Department in connection with a criminal

rosecution totally outside the area of its enforcement authority. These
egal obstacles were explained to Mr. Steinberg, as was the Depart-
ment’s lack of any appropriation, manpower or expertise to assume
such a trusteeship role,

Mr. Steinberg’s statement that his proposal of a trusteeship or
monitorship had the approval of local officials of the Department
of Labor is incorrect. Mr. Steinberg never submitted a request to
any responsible official of the Department to assume the function
he proposed. Such a request at the local or regional level would have
been referred immediately to the national office of LMSE, or to the
Solicitor. As soon as the national office was alerted through receipt
of a copy of the motion filed by Mr. Steinberg, he was immediately
notified of the Department’s lack of either statutory authority or the
resources to accept such an assignment.

Mr. Steinberg indicated that the Department of Labor should have
taken some action to preserve the assets of the uuions and the associ-
ated trust funds during the Court of Appeals’ stay of the order custing
Mzr. Rubin from his offices. As explained above, no authority existed
for any action by this Department under the LTMRDA. Nor did Mr.
Steinberg, or any other Justice Department official request any assist-
ance from the Department of Labor from the time of Mr. Rubin’s
conviction until September 9, 1977, when Assistant Secretary Burk-
hardt was asked to provide an auditor to look into certain funds. On
the next working day, Monday, September 12, 1977, an auditor was
sent from the LMSE national office to Miami, where he performed the
requested audit and then testified at a bond revocation hearing on
October 4, 1977 in Mr. Rubin’s case. .

‘While the LMRDA provides no Government authority for the pro-
tection of union funds, the Employee Retirement Income Security Act
of 1974 (ERISA) provides equitable remedies for the correction of
abuses in the management of employee benefit plans (not union
funds). Such remedies are available for fiduciary misconduct occur-
ring after January 1, 1975, the effective date of the Act’s fiduciary
provisions. While Mr. Steinberg testified that such violations have
occurred in Mr. Rubin’s case, his testimony makes it clear that Mr.
Rubin’s conviction was based on events which occurred before January
1, 1975, and thus afforded no basis for any enforcement action under
ERISA. Neither Mr. Steinberg nor any other Justice Department offi-
cial advised any official of the Pension and Welfare Benefit Programs
of any suspected continuing violations of Mr. Rubin’s fiduciary respon-
sibilities after his conviction until October 8, 1977. Under the proce-
dures then in effect, which had besn instituted by the Strike Force, the
Department did not typically conduct civil investigations of activi-
ties which were targeted by the Strike Force. There was a request in
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November 1976 for additional manpower to be assigned to the Strike
Force-directed criminal investigation. We were unable to comply with
the request because of a shortage of personnel.

On October 3, 1977, an attorney from the Criminal Division, Depart-
ment of Justice telephoned the Associate Solicitor of the Plan Bene-
fits Security Division to advise her that on the following day, at a bond
revocation hearing, Mr. Steinberg would seek to have Mr. Rubin re-
moved from all of his union and employee benefit plan positions. He
requested the Department’s assistance. An attorney was immediately
sent from the Solicitor’s Office in Washington and was present and
available to assist Mr. Steinberg at the hearing on October 4. At that
time, Mr. Steinberg was personally advised that the Department of
Labor stood ready to take prompt and appropriate action as soon as
evidence warranting such action was made avaiiable to this Depart-
ment. He was told that evidence demonstrating the ongoing unlawful
diversion of sums of money from an employee benefit p%an, subse-
quent to January 1, 1975, would warrant the pursuit of civil remedies
including removal of plan fiduciaries, injunctive relief and money
judgments to restore illegally diverted funds.

To date, no evidentiary material of this character has been fur-
nished to this Department. However, in view of the serious allegations
made, we are at this time requesting the information in the possession
of Mr. Steinberg,

In short, we believe that Mr. Steinberg’s concern over the lack of
cooperation from the Department of Labor stems from a lack of un-
derstanding of the Department’s authority and functions, and from a
lack of communication with the Departiment’s responsible officials. The
Department has responded promptly and effectively to every request
received from Mr. Steinberg for assistance, to the extent that it could
lawfully and properly do so.

In short, we believe that Mr. Steinberg’s concern over the lack of
cooperation are extremely important. T am committed to improving our
program and I will give special attention to better coordination be-
tween the Labor Department and the Department of Justice.

If you have any additional questions I would certainly be willing
to discuss them and my staff is available to meet with you at your
convenience.

Sincerely,
F. Ray MARsHALL,
Secretary of Labor.

Arpenpix B-3

U.S. SenaTte,
COMMITTEE ON (JOVERNMENTAL A.FFAIRS,
SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
Washington, D.C., December 14, 1977.

Hon, Benvamin R. Crvinerrr,
Assistant Attorney General, Criminal Division,
Department of Justice, Washington, D.C.

Dear Mr. Crvizerot : As you know, on October 17, 1977, Marty Stein-
berg, Esq., a Special Attorney with the Department’s Organized
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Crime and Racketeering Section in Miami, testified before the Sub-
committee concerning the Department’s efforts to protect the funds of
a number of south Florida Jabor unions following the indictment and
conviction of one Bernard Rubin for embezzling some $400,000 of
union trust funds. The Subcommittee appreciated the Department’s
cooperation in making Mr. Steinberg available to testify.

Following his appearance, Mr. ‘Steinberg’s testimony was referred
to the Department of Labor for review and comment. Secretary Mar-
shall’s response is enclosed, and has been made part of the public hear-
ing record. ,

Since the Secretary takes issue with portions ¢f Mr, Steinberg’s
testimony, it will be helpful to the Subcommittee if you will review
both the testimony and the Labor Department response and provide us
the benefit of whatever observations the Department feels may be in
order.

Sincerely,
Sam NUNN,
Vice Chairman.
Enclosure.

ArreEnpiz B4
FsBruary 6, 1978,
Hon. Sam Nowy,
Vice Chairman,
Senate Permanent Subcommitiee on Investigations,
Washington, D.C.

Dear Senaror Nunw: This letter responds to your letter of Decem-
ber 14, 1977 requesting the Department of Justice’s observations con-
cerning Secretary of Labor Marshall’s response to the testimony of
Mr. Martin Steinberg. Mr. Steinberg testified before your Subcommit-
tee on October 17, 1977 about, the efforts of the Department of Justice
to protect the funds of a number of Florida labor unions during the
prosecution of Mr. Bernard Rubin for embezzling $400,000 from those
funds. Our efforts to restrain Mr. Rubin so that he could not embezzle
further funds proved unsuccessful, and, as we sought to demonstrate
at Mr. Rubin’s bond revocation hearing last fall, he apparently embez-
zled more monies while he was being prosecuted and while his case was
on appeal. Secretary Marshall’s letter takes issue with some of Mr.
Steinberg’s testimony. The Department belicves that the following
information may be helpful to you in considering the issues in this
matter:

1. On page 2 of Secretary Marshall’s letter the Department of Labor
sets forth certain reasons why it did not become involved with a trust-
eeship or monitorship of the unions and trust funds under Mr. Rubin’s
control. The letter states that the Department of Labor had no juris-
diction to institute a trusteeship or monitorship over the unions. It
points out that the Labor-Management Reporting and Disclosure Act
of 1959, (LMDRA) confers no authority on the Department of Labor
in such a case. What the letter overlooks is that the Department of
Justice had the authority to seek a trusteeship or monitorship as appro-
priate equitable relief under 18 U.S.C. § 1963 (b). The Department of
Justice’s only concern was that it be able to recommend to the court a



176

monitor with expertise in labor matters. Someone from the Department
of Labor was the only realistic choice. The only “authority” that the
Department of Labor would have needed was a court order which
was what the Department of Justice was seeking when the Department
of Labor withdrew its support. The Mine Workers’ case is a perfect
example of such a monitorship imposed pursuant to a court order. The
Department of Justice was merely seeking the same remedy, although
it, rather than the Department of Labor instituted the proceedings
and the proceedings were instituted under a different statute.

Moreover, no one at the Department of Labor offered any meaning-
ful explanation to Mr. Steinberg of the legal obstacles, manpower
obstacles, or appropriation or expertise obstacles. He was simply in-
formed that the Department of Labor was withdrawing its support
for the Government’s motion to appoint a monitor.

2. The Secretary’s letter states that the (Government’s motion to
appoint a monitor never had the approval of the Department of Labor,
a position that rests upon the claim on page 3 that “Mr, Steinberg
never submitted a request to any responsible officials”.

The facts are as follows:

In June, 1975, about a month before the indictment of Mr. Rubin,
Mr. Steinberg orally informed the Department of Labor case agent
and the Department of Labor Strike Force coordinator that the De-
partment of Justice intended to move to appoint a monitor. Through
the agent and the coordinator, both Mr. Steinberg and Miami Strike
Force Chief Atlee Wampler orally requested the Department of
Labor to confirm whether or not they would accept such a role. They
were informed that the request was proceeding through the channels
of the area office, District office, and Washington office of the Depart-
ment of Labor. They were informed subsequently that the Depart-
ment of Labor would accep" the role of monitor and would approve
of the proposed Government motion. Mr. Steinberg was told specifi-
cally that a man named Warshaw in the Department of Labor in Wash-
ington had approved the motion. The motion was filed approximately
two days after Mr. Rubin’s indictment in early July, 1975. The original
motion called for a “trusteeship”, but someone in the office of the
Solicitor of Labor called and requested that Mr. Steinberg change the
language to “monitorship” since “trusteeship” was a term of art in
labor union affairs and had been used incorrectly here. The Govern-
ment filed a supplemental motion changing the word “trusteeship” to
“monitorship”.

Shortly before the Judge was to rule on the motion, Mr. Steinberg
received a phone call from a Ms. B. Block in the office of the Solicitor
of Labor. She informed him that the Department of Labor would not
accept a monitorship and would in fact join Mr. Rubin in opposing
the motion. Mr. Steinberg attempted to obtain an explanation and
pointed out the Mine Workers’ precedent, but except for statement
regarding lack of manpower, he received no meaningful reply. He
told Ms. Block that the Department of Labor had already agreed to
accept the monitorship and that the Department of Justice had based
its motion on that agreement, Ms. Block responded by saying the De-
partment of Labor would not be responsible for the Department of
Justice’s problems. Mr. Steinberg told her not only would it be em-
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barrassing to withdraw the Department of Labor as a monitor, but
that in his opinion it would affect the court’s decision in the matter.
Ms. Block replied that there was nothing to talk about. Mr. Steinberg
called her back a number of times and also talked to others in the
Solicitor’s office. He received no further explanation for the Depart-
ment of Labor’s change of heart. Shortly thereafter Mr. Steinberg
had to inform the court that the Department of Labor had withdrawn
its agreement to be made a monitor. The defendant relied heavily on
this withdrawal of support not only at this stage, but as recently as
the bond revocation hearings on October 4 and 5 of 1977.

8. On page 3 the Secretary’s letter states that (a) the Department
of Labor had no authority to move to protect the union and trust fund
assets after Mr. Rubin’s conviction and (b) the Department of Jus-
tice never requested any assistance from the Department of Labor.

Mr. Steinberg’s recollection is that even after Mr. Rubin’s convie-
tion, the Department of Justice renewed its previous motions to re-
strain Mr. Rubin and to divest him of his union office. Without the
assistance of the Department of Labor however, the Department of
Justice was handicapped in its efforts to protect the union funds. Mr.
Steinberg, Mr. Wampler, and other personnel of the Organized Crime
and Racketeering Section in Washington did attempt, without sue-
cess, to obtain this assistance. :

4. On page 4 the Secretary’s letter states that the Department oi
Justice never advised the Department of Labor of any continuing
offense by Mr. Rubin after January 1, 1975. This is inaccurate. The
case agent who investigated the Rubin case was and always has been
a Department of Labor Compliance Officer. He in turn reports to his
superiors at the Department of I.abor. On many occasions after
January 1, 1975, personnel from the Miami Strike Force discussed with
the Department of Labor personnel at the Area and District level
continuing violations by Mr. Rubin and the need for manpower. On
most of those occasions, they were informed that the local and area
officials had informed their superiors in Washington of their conver-
sations and requests.

5. Also on page 4 the Secretary’s letter states that the office of the
Solicitor of Labor first became aware of the Government’s bond revo-
cation hearing on October 8, 1977. The Government filed its motion
on September 12, 1977. Again a Department of Labor employee was
the case agent who participated in the investigation that led 4o the
filing of the motion. The matter had been discussed with the local
Department of Labor officials. In fact, Mr. Steinberg specifically re-
quested an expert to testify at the revocation hearing concerning the
Employee Retirement Income Security Act of 1974 (ERISA), and
two were provided several weeks before the hearing. On October 3,
1977, one day prior to the bond revocation hearing someone. in the
office of the Solicitor of Labor called the Department of Justice and
stated that the expert witnesses from the Department of Labor could
not testify about ERISA. That development necessitated repeated
calls by the Chief of the Organized Crime and Racketeering Section
to the Solicitor’s Office. Mr. Steinberg along with Mr. Wampler,
phoned Assistant Secretary of Labor Burkhardt who happened to be
in Miami on another matter. They requested someone to replace the
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Department of Labor personnel they had depended upon to testify.
After a series of phone calls (and, frankly, threats to subpoena a
Department of Labor witness if they would not produce one volun-
tarily) the Department of Labor agreed to send a lawyer to Miami.
That lawyer was not sent down in response to any request for testi-
mony by the Department of Justice, but was sent down by the Depart-
ment of Labor when the Department-of Justice insisted that it would
subpoena an ERISA expert from the Department of Labor if one were
not voluntarily provided. When the attorney arrived in the hallway of
the courthouse shortly before the hearings were to start, he informed
Mr. Steinberg that the Department of Labor witness would only
answer certain questions and that he was there to restrict the witness’
testimony. Mr. Steinberg informed him that the Department of Labor
witness would be called, that he would have to answer any question
put to him by Mr. Steinberg, the defense attorney, or the court, and
that the lawyer should not attempt to interfere with the witness in
any manner. It ‘was in this manner that the needed expert testimony
was obtained at the revocation hearing. , BETE co
6. Also, on page 4, the Secretary’s letter suggest$ that the Depart-
ment of Labor has been standing ready to proceed civilly against Mr.
Rubin and others for violations of ERISA. The evidence has been

.available to 'the Department of Labor for some time and Department

of Labor personnel have always been aware of the abuses perpetrated
by Mr. Rubin and others. .. =~ . L .
_ 7. Finally, let me add the observation that the local Department of
Labor Compliance Officers working with the Miami Strike Force have
done a magnificent job. They have investigated complicated, important
cases concerning many organized crime labor racketeers and have per-
formed in an outstanding manner. Over the last five years that limited

force of two or thres agents has made extraordinary sccomplishments

in the Southern District of Florida.. . .. =
If there are any additional questions concerning these matters. we
will be happy to respond to them. ’
Very truly yours, c R
L . .JouN C. KzenNgy, .
., Deputy Assistant Attorney General,
o _ - Criminal Division. .

* ArrENDIX E-1

- U.S. DEPARTMENT “oF LABOR, ~
. OFFICE OF THE SECRETARY, :
RTTRNE Washington, D.C., June 20,:1979.
Hon, Sam Nonw; - - o R
Chairimaii, Senate Permanent Subcommitiee on Inwestigations,
Washington, D.C. : - ' » i S
Drar Mr: CramrmAax @ This is ih response to thé telephonic request
by Ms, Kitty Dias of your staff on May 18, 1979 for updated informa-
tion concerning the Department of Labor’s investigations, pursuant to
the Employee Retirement Income Security Act of 1974 (ERISA), of
employee benefit plans which have purchased insurance from com:
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panies associated with;Joseph Hauser. To date, one lawsuit has been
filed by the Department of Labor; enforcement action has been ap-
proved in three other cases; two reports of completed investigations
are presently in the Office of the Solicitor for evaluation; one case
has been referred to the Pension Benefit Guaranty Corporation;
three investigations are still in progress, and eight investigations have
been. closed. ' '

In January 1978, the Department established a special task force in
Miami, Florida to investigate several plans associated not only with
Joseph Hauser, but also with Louis Ostrer, Bernard Rubin and Sey-
mour Gopman. The first lawsuit naming Joseph Hauser, among others,
as a defendant, Marshall v. T'ricario, C.A. No. 79-914 Civ-JLK (S.D.
Fla.), was filed on February 16, 1979, and involves the Laborers’ Loocal
767 Health and Welfare Fund. The work of the special task force had
resulted in one previous suit being filed in December 1978, Marshall
v. Bubin, C.A. No. 78-5749 Civ-JAG (8.D. Fla.), in which both Ostrer
and Rubin are defendants. The complaint in Z'récario is based on al-
legations that plan fiduciaries acted imprudently by expanding ex-
cessive amounts of plan assets in funding death benefits through the
purchase of individual whole life insurance policies for plan partici-
pants from a Hauser-controlled company. Mr. Hauser is alleged to
have induced this breach of fiduciary duty, in part, by providing one
of the trustees with the use of an expensive boat in exchange for that
trustee’s continued support for the plan’s insurance arrangements. The
complaint prays for recovery of all amounts lost by the plan as a re-
sult of the alleged fiduciary breaches from the plan’s fiduciaries, and
from Mr. Hauser who personally benefited by his participation in the
asserted breach. A copy of the Secretary’s complaint is attached for
your information.

Investigation and analysis have also been completed with regard to
the Laborers’ Local 938 Health and Welfare Fund, the Laborers’
Local 666 Health and Welfare Fund, and the Laborers’ Health and
Welfare Fund of Dade County, all in the Southeast Florida area. The
Department has concluded that violations of ERISA have occurred
with respect to each of the three nlans, We are in the process of notify-

ing the proposed defendants in these cases in order to provide them

with the opportunity to enter into consent decrees to be filed with the
complaints. The relief in these cases will be designed to make the plans
whole as well as to prevent fiduciary breaches in the future.

Two other employee benefit plans affiliated with Joseph Hauser, the
Carpenters Local 103 (Broward County) Health and Welfare Fund,
and the Plumbers and Pipefitters Local 719 Health and Welfare Fund,
have also been investigated by the special task force, and the results
of these investigations are now being analyzed by the Office of the
Solicitor. A report of investigation of the final Hauser-related plan
investigated by the task force, the Southeast Florida Laborer’s Dis-
trict Council Pension Fund, has been referred to the Pension Bere-
fit Guaranty Corporation (PBGC), trustee of the plan. PBGC is
currently reviewing the matter to determine what action, if any, is
warranted,

Three plans outside the Southeast Florida area are still under in-
vestigation: the Atlanta Regional Laborers’ Health and Welfare

Lreemininggs
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Fund, the Laborers’ Liccal 438 Health and Welfare Fund, and the
Massachusetts Laborers’ District Council Health and Welfare Fund.
Our investigation of the last of these three plans has been temporarily
suspended at the request of the Department of Justice. .

EKight additional Hauser-related employee benefit plans have been
investigated by the Department of Labor. In each of these eight cases,
the investigation failed to uncover losses to the plan resulting from
breaches of the fiduciary provisions of ERISA. These cases have been
closed, subject to reopening if new information becomes available:

(1) Indiana State District Council of Laborers and Hod Carriers
Health and Welfare Fund; . )

(2) Arizona Laborers’ Local 383 Health and Welfare Fund;

- (3) Arizona Laborers, Teamsters and Cement Masons Local 395
Health and Welfare Fund; _
(4;; Hawaii Laborers’ Health and Weifare Fund;
5) Rhode Island Laborers’ Health and Welfare Fund;
(6 Rﬂrg)de Island Laborers’ Health and Welfare Heavy Construc-
tion Fund; :

(7) Amalgamated Food Handlers Local 328 Health and Welfare

Fund; and

& (83 Amalgamated Food Workers Local 10 Health and Welfare
und.

I hope this information will be helpful to the subcommittee, and

if any additional information is required, please do not hesitate to
contact me. ’

' Sincerely, Ray MarsEa
Ly

_ o Secretary of Labor.
Attachment.

 Arpenprx G

SecurrtiEs AND ExcrANGE -COMMISSION,
L . Washington, D.C., September19, 1979.
Hon. Sam Nuwn,
Chairman, Permanent Subcommitiee on Inwestigations, Commitiee on
Governmental Affairs, U.S. Senate, Washington, D.C.
- Drar SEnaTor Nun~: This is in response to your letter inviting our
observations or recommendations regarding possible remedial legis-
lation in order better to protect union trust funds and others against
abuses on the part of insurance promoters, in connection with your
Permanent Subcommittee’s review of its public hearings into the
m&‘ding of insurance contracts by certain health or welfare trust
S.

You observed in particular that the hearings illustrated problems
associated with the current regulation of insurance companies, nota-
bly matters relating to the problems of one state’s authority to regu-
late transactions in another state and also the ease of transfer of their
ownership and control. Through our own enforcement activities, we
have learned that such problems can indeed exist. We believe that the .
following description of our recent enforcement actions may be help-
ful to you. The description is preceded by a discussion of the nature
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of our somewhat limited jurisdiction in this ares. I will then set forth
some of my observations and recommendations, which parallel those
made in connection with the hearings in September 1977, before the
Senate Committee on Banking, Housing and Urban Affairs on S. 1710,
a bill which would, among other things, provide for optional federal
chartering of insurance companies.*

THE COMMISSION’S LIMITED JURISDICTION OVER INSURANCE COMPANIES

The Commission does not possess general regulatory authority over
the business operations of insurance companies, nor does it regulate
the relationship between policyholder and insurance companies. We
do, however, exercise jurisdiction with respect to some aspects of the
relationships between insurance companies and their public stock-
holders, and with respect to transactions in securities issued or owned®
by insurance corpanies. '

Pursuant to the Securities Act of 1933, an insurance company or
insurance holding company which makes a public offering of secu-
rities must file a registration statement with the Commission. In addi-
tion, while Section 3(a) (8) of the Securities Act exempts most insur-
ance policies and annuity contracts from the registration provisions
of that Act, variable annuities and variable life insurance contracts
are subject to all the requirements of the Securities Act. Unlike tra-
ditional insurance products, the benefits under variable annuity and
variable life contracts are dependent upon the investment results of
specific portfolios of securities and are not guaranteed by the insur-
#nce company.

In conjunction with our consideration in the early 1970’s of the
status of varisble life insurance under the federal securities laws,
the Commission had occasion to consider the adequacy cf State insur-
ance regulation with respeet to the disclosure provided to purchasers
of insurance contracts. The Commission determined that, where the
contract provides for variable benefits to investors, the disclosures
provided by the Securities Act were necessary, since State insurance
regulation is directed primarily at maintaining the solvency of in-
surance companies rather than at providing the purchaser with full
disclosure. Having made that decision, the Commission and its staff
now review disclosure documents filed with respect to both variable
annuity and variable life contracts and have developed a certain
amount of experience with those contracts.

Other disclosures required by the Federal securities laws are quite
circumnseribed in the case of insurance companies. Many insurance
companies are exempt from the registration and annual and periodic
reporting requirements of the Securities Exchange Act of 1934 by sec-
tion 12(g) (2) (G). A company qualifies for this exemption if its domi-
ciliary State regulates proxies and insider trading in a manner com-
parable to the regulation contained in Sections 14 and 16 of the
Exchange Act, and if it files annual “convention” (financial) state-
ments on a form prescribed by the National Association of Insurance
Commissioners (“NAIC”). The NAIC convention statement requires

* See Hearings before the Committee on Banking, Housing and Urban Affairs, U.S,
Senate, 95th Con., 1st Sess., on 8. 1710, Sept. 1977.
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neither an audit by independent accountants nor periodic reporting,
as is mandatory for other corporate issuers. Holding companies with
insurance subsidiaries are not eligible for this exemption, however,
and are subject to the registration and reporting requirements of the
Securities Exchange Act to the same extent as other publicly-held
corporations.

There are other requirements of the Securities Exchange Act which
do apply with full force to insurance companies. For example, Section
13 (d) provides that a person who acquires more than 5 percent owner-
ship of an equity security of a publicly-held company, including an
insurance company, must file a statement with the Commission de-
scribing the extent and nature of his ownership interest. In addition,
the antifraud provision of the Securities Exchange Act, Section 10(b)
and Rule 10b-5 thereunder, as well as other antifraud provisions of
the Federal securities laws, are of importance with respect to insur-
ance companies, since the business of insurance involves day-to-day
trading in securities. In addition, of course, trading exists in securities
issued by publicly-held insurance companies.

Insurance companies, or more commonly their affiliates, are sub-
ject to registration as broker-dealers under the Securities Exchange
Act, when they act in that capacity. Most insurance company subsidi-
aries registered as broker-dealers are primarily in the business of sell-
ing variable annuity and variable life contracts and mutual funds.

The Investment Company Act of 1940, which regulates pooled
investment media, specifically excludes insurance companies from its
coverage. Certain “separate accounts” of life insurance companies
used to fund variable annuity and variable life contracts are, how-
aver, registered under the Investment Company Act and are thus sub-
ject to 1ts comprehensive regulation. In addition, since the 1960’ in-
surance companies have increasingly sponsored their own mutual
funds by acquisition or formation. By 1974, insurance companies—
predominantly through subsidiaries—managed over 50 percent of all
mutual fund assets. Insurance companies are not bound by federal
statutes, such as the Glass-Steagall Act or the Bank Holding Com-
pany Act, which would regulate these and other noninsurance
activities. _

Finally, an_insurance company or, more frequently, its affiliate, is
subject to registration under the Investment Advisers Act of 1940
when it acts as an investment adviser, except when its only cliernts are
insurance companies.

ENFORCEMENT ACTIONS

‘While, az the above discussion indicates, our jurisdiction over in-
surance carpanies: is rather limited, we have recently brought several
enforcement cases relating to insurance companies, which might be
of interest to your Subcommittee, and we have several cases pending.
These actions have included administrative proceedings, actions for
injunctive and ancillary relief, and referrals and assistance rendered
in criminal prosecutions conducted by the Justice Department. We set
forth below a description of the six cases we have instituted in the past
two years. Of the six cases, five were actions in the district courts and
the remaining case was an administrative proceeding under the Securi-
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ties Exchange Act. Final relief was obtained in five of these cases as
a result of consents submitted by the defendants and respondents.

Two cases were interrelated and involved allegations of self-dealing.
These are the American Commonwealth Financial Corporation case
and the National Pacific Corporation caze. The latter is, of course, well
known to your Subcommittee sinece it was the subject of the hearings
in the Fall of 1977.

In May 1977, the Commission brought an action against American
Commonwealth Financial Corp., & Texas-based, publicly-held insur-
ance holding company, and nine other defendants, in the U.S. District
Court for the Northern District of Texas.? The Comimission alleged
that the defendants had engaged in a fraudulent course of conduct
whereby they used the assets of American Commonwealth and other
publicly-held companies for their personal gain. These activities are
alleged to have begun in about February 1975 upon the assumption of
control of American Commonwealth by a new management group.

The allegations of self-dealing in the complaint related to, among
other things, the use of the assets and credit of public companies for
loans, and guarantees of loans, made directly and indirectly to certain
of the defendants. In connection with personal bank loans, restrictions
were imposed on American Commonwealth’s ability to conduct certain
businesses, issue stock, increase capital, or pay dividends. Also, per-

-sonal loans were secured from the publicly-held controlled companies

through the pledge of assets of doubtful value. Sales and exchanges
of such assets and securities and notes of similarly questionable value
were made. Finally, there were alleged to be a variety of omitted, false,
and deceptive disclosures.

In June 1976, American Commonwealth transferred control of one
of its subsidiaries, National American Life Insurance Co., to National
Pacific Corp., a private company owned principally by several west
coast promoters, the principal one of which was Joseph Hauser.? Ac-
cording to the Commission’s complaint, filed in September 1976, the
National Pacific group immediately set out to engage in a series of
self-dealing transactions which resulted in the misappropriation of
several million dollars. The Hauser group operated by obtaining lucra-
tive union group insurance contracts from union health and welfare
funds, using another unrelated insurance company as a “front” to
obtain these contracts. Once the insurance contracts were obtained by
the Hauser group through reinsurance agreements with the other com-
pany, the proceeds of the contracts were diverted to the personal use
of the Hauser promoters. In addition, cash was obtained through the
transferring of notes of highly questionable value to National Ameri-
can in exchange for cash, One month before the Commission’s com-
plaint was filed, the control person of National American, without any
board of divectors’ authorization, and contrary to applicable State
law, transferred $1.1 million in insurance premiums to a Swiss bank
account which had just been opened by a newly-formed Swiss com-
pany. Following the filing of the Commission’s complaint, the Federal

2 Securities and Hxzchange Commisgsion v. American Commonwealth Financial Corpora-

tion, C.A. No, 3-77-0648 (N.D. Tex.).
3 Hauser and several associates were recently indicted by an Arizona Federal grand jury

for their activities in this case.
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court, upon the Commission’s motion, appointed an equity receiver over
National American and the court ordered, pursuant to a consent decree,
that the $1.1 million be returned to National American. About $1 mil-
lion has been returned, after Hauser was held in contempt of court
and jailed for failure to return about $142,000.

An interesting aspect of the National Pacific case is that, just prior
to National Pacific’s acquisition of National American, a Louisiana
insurance company, the State of New Jersey had turned down the
Hauser group’s application to acquire a New Jersey-based insurer, on

ounds of unsuitability of the applicant. In Louisisna, however,

ytate approval of such an application is not required, so National
Pacific acquired a Louisiana corporation, using, asthe source of funds
for the acquisition, the proceeds of a dividend from an Arizona in-
surance company. The State of Arizona had declared the dividend
illegal, but National Pacific failed to return it to the paying company.

The following testimony before your Subcommittee by John Boden,
one of the Hauser associates, is instructive of the way in which
differences among state insurance regulatory standards make it pos-
sible for unscrupulous promoters to carry out their activities:

“During the last stages of our difficulties with New Jersey, we asked
Kleindienst’s law firm for advice as to States where the insurance
licensing and holding company laws were the most lenient. In partic-
ular, we were looking for States where there was no Insurance Hold-
ing Company Act or where such an act was least restrictive. We
wanted to avoid having to seek approval of another state insurance
department for the purchase of an insurance company.

“One of the States suggested was Louisiana. Kleindienst’s firm also
advised that a company in Louisiana, the National American Life
Insurance Company, was available for purchase.” *

Two other cases involved failures to prepare adequate financial
statements, principally relating to loss reserves. The first culminated
in administrative proceedings under Section 15(c)(4) of the Ex-
change Act agninst Government Employees Insurance Co., commonly
referred to as “GEICO.” In these proceedings, the Commission found
that GEICQ, after April 1975, failed to make necessary disclosures
of changes in its manner of computing loss reserves, causing liabilities
to be understated. In addition, the Commission found that GEICO
capitalized the carrying value of acquisition costs on its balance sheet,
which raised questions. The changes discussed above had the effect
of substantially decreasing the net loss which GEICO reported in

various filings with the Commission and in reports made to its share-
holders and the press. ’

The changes made by GEICO in the manner of computing its loss
reserves were inconsistent with that firm’s prior practice and were
not supported by available data or by the findings of GEICO’s outside
anditors and certain consultants. Also, GEICO’s method of valuing
acquisition costs raised questions. GEICO historically deferred certain
costs incurred in acquiring insurance businesses, thus avoiding the
negative impact such costs would otherwise have had on current earn-

¢ Hearings Be:fore the Pérmanent Subcommittee on Investigations of the Committee on

Governmental Affairs, United States Senate, 95th Congress, 1st session, Oct. 28, 1977,
at page 629.
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ings. Recoverability of these costs through future underwriting profits
is, however, a necessary prerequisite to deferral, and, of course, the
asset must be reduced as portious are deemed non-recoverable. We
found that GEICO failed to make downward adjustments in the valu-
ation of its acquisition costs. We also found in this case that an officer
of GEICO sold GEICO securities while in possession of material
non-public information concerning these matters.®

Our fourth enforcement action against an insurance company, Se-
curities and Exchange Commission v. Fisco, was an action for injunc-
tive and ancillary relief which was filed and consented to in August
1977.° While the Comimission’s complaint alleged other fraudulent
conduct, the principal frand alleged in Fisco was the understatement
of reserves for losses. As a result of the understatement, over a three-
year period, Fisco, o casualty insurance company, was able to report
increasing earnings, when in fact, we alleged, it was incurring sub-
stantial losses. According to the complaint numerous methods were
used by Fisco to understate its loss reserves, including :

1. Direct orders from management to “freeze” reserve. increases
even where a Fisco claimg adjuster had indicated that the previously
set, reserve was substantially understated.

2. The adoption of a computer program designed to “freeze” reserve
increases. The program operated in such a way as to negate all at-
tempts to increase reserves for particular classes of claims,

8. The use of so-called GI parties. These were reviews, by claims

rsonnel, of all claims files. The sole purpose was to find reserves
which could be-reduced or deleted in their entirety.

4, The so-called Black Friday incident. In February 1972, a phys-
ical inventory of the claims files in Fisco’s Philadelphia office was
taken, involving a comparison of a computer printout of existing files
with the files themselves. Claims files reflecting approximately $1,000,-
000 in reserves were not located and management ordered that the
reserves for-those claims be deleted as of December 31, 1972, A few
weeks later it was found that the missing files were in transit to Fisco’s
New Jersey office; notwithstanding discovery of the missing files,
Fisco failed to reverse the entry deleting the reserves for these claims.

After having reported doubled carnings for the years 1970 through
June 1973, Fisco reported, in early 1974, an operating loss of approxi-
mately $39,000,000, which completely eliminated all prior reported
earnings of the company. This revision principally resulted from its
policy of understating loss reserves. '

" The fifth case involved Vanguard Security Funding Corp., (“Van-
guard”) a holding company, and also relates to misleading financial
statements.” It is of particular note that the direct object of the alleged
fraud there was a State regulatory agency, rather than the trading
market in securities. The Commission alleged that in 1974, Vanguard’s
operating subsidiary, which is engaged in underwriting individual

5In the Matter of Government Employees Insurance Company Securities Hxchange
Act Release No. 12030, 10 SEC Docket 790, Oct. 27, 1976. In pnddition, a private act{o%,
Lg.'&lé’{,gl; li‘se'sgﬁglhil GEéCt% shnr%ho#iex;isl bnsteﬁi ox%] theil ixlxéfovrmatil;n:t uncolvered by the Com-

n g settlement affordin e shareholders

{Euchotk v, GEIG0, C.A. D.C., No. 17-1685). Feholders substantial economlc benefits

* Seouitien 77?11‘%126'1» Commissi v

ecurities an ochange Commission v, Vanguard Security F . D,

No. 77-0455, Mar, 16, 1877, d y Funding Corp., D. Ala.

 aenes






186

and group life and health insurance and group disability insurance
risks, entered into sham transactions in which it acquired teal estate
in exchange for surplus notes. The alleged purpose of these transac-
tions was to increase Vanguard’s statutory surplus, removing an im-
pairment of capital for State regulatory purposes. In = financial state-
ment filed by Vanguard with the Commission, Vanguard valued the
newly-sequired real estate at the stated value of the surplus notes.
The surplus notes, a form of debt apparently unique to the insurance
industry, provided for payment only 1f and when the statutory surplus
of Vanguard exceeded a certain predetermined amount. We alleged
that the value of real estate and debt were substantially overstated
and that the reported net loss and retained earnings deficit were sub-
stantially understated in those financial statements. The Commission
also alleged that Vanguard failed to disclose that it filed false and
misleading statutory surplus reports with the Alabama State insur-
ance dopartment, including false and misleading appraisals of certain
of the real estate. =

As a result of our complaint, and based on its consent, Vanguard
was permanently enjoined from violating the antifraud and reporting
provisions of the federal securities laws. Also, as a result of a suit filed
by the Commissioner of Insurance of the State of Alabama, the oper-
ating subsidiary of Vanguard was placed in receivership.®

The last and most recent case involves Sierra Life Insurance Com-
pany and illustrates, not only alleged violations of the federal securi-
ties laws, but also the failure of Sierra to comply with state reporting
requirements. Those reporting requirements are, of course, the predi-
cate for the Section 12(g) (2) (G) exemption from the reporting re-
quirements of the Securities Exchange Act of 1934 for insurance
companies.® . B

In that case, the Idaho Insurance Commissioner had ordered Sierra
to divest itself of certain assets which did not conform to Idaho Insur-
ance Code requirements. In connection with the sale of these assets,
the chairman of the board and president of Sierra, and other defend-
ants, allegedly engineered a sale of the directors’ Sierra, stock at a
premium price of $15 per share. Concurrently, Sierra agreed to sell
200,000-original shares of its stock to the same buyers at $5.40 per
share. The complaint, in addition to seeking an injunction, seeks dis-
gorgement of profits from the officers and directors of Sierra who
engaged in this transaction. ’ , , .

The Commission’s complaint also alleged that Sierra’s annual state-
ments and.supplemental documents for 1973 through 1976 filed with
the state insurance authorities, as well as proxy materials and annual

- reports distributed .to stockholders, contained false and misleading

information concerning, among other things, officers’ and directors’
participation in material transactions in which Sierra was a party and
the valuation of certain Sierra assets. Also alleged in the complaint
was that the Idaho insurance authorities were not fully informed as
to material facts concerning Sierra. .

8 S’tt;te of Alebame v, Vanguard Security Life I ! -
30{,"5‘%5{;"‘}&%3““&“&1"3- 32431' l‘grv. 29i' 1976?’ sfi ‘ nst;;ance Oompany,A(r:‘lrguit Court, Mont
surities an rchange Commission v. Sierra In, J i .C:

CA 78—1016: Litigation Release No. 8260 Jan, 18, 1978. fe Ingurarce Oompa(ty, DC Tdaho
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OBSERVATIONS AND RECOMMENDATIONS

The limited number of these cases makes it difficult to generalize
about abuses since the cases themselves reveal a variety of misconduct.
A few observations may, however, be made regarding these cases,
which, with few exceptions, have involved smaller insurance compa-
nies. Insurance companies represent large pocis of liquid assets, which
lend themselves to a variety of intricate techniques designed to enrich
controlling persons through looting or use of assets to gain control
of other companies or otherwise to mislead regulatory authorities or
defraud the public. The American Commonwealth and National
Pacific cases indicate the rather amazing speed at which' determined
persons appear to be able to utilize the assets of insurance companies
for their personal gain. In addition, more than one of our enforcement
cases has involved fraudulent usage of reinsurance agreements either
to conceal underreserved deficiencies or to transfer overvalued assets
from company to company.

Other areas of abuse which have surfaced in our investigations are
inadequate loan loss reserves and irregularities with respect to valua-
tion of assets. These latter abuses appear to grow out of the desire
of insurance companies to inflate earnings and to protect or increase
surplus which determines the amount of insurance they can write.

The above description of our enforcement activities with respect
to insurance companies also indicates both the growing complexity of
possible misconduct in this area, and the difficulties faced by State
regulators, with their limited jurisdiction and resources, in attempt-
ing to deal with the varieties of problems presented by multistate
insurance companies. Because of our limited involvement with the in-
surance industry, the Commission does not have sufficient experience
to suggest any broad conclugions based on experience sr to suggest the
desirability of broad remedial legislation. Even in the area of the Fed-
eral securities laws, the Commission does not have sufficient experience
to suggest any broad changes to achieve better regulation of insurance
icompanies. Such definitive recommendations require both greater
experience and a specific study of the problems involved. Nevertheless,
if your Subcommittee should wish to consider changes in the Federal
securities laws to this end, the following alternatives might be
appropriate.

POSSIBLE LEGISLATIVE IMPROVEMENTS
A. Audited financial statements '

Under Section 12(g) of the Securities Exchange Act, all companies
with a class of equity securities held by over 300 persons and with
over $1 million in assets are required to register such securities with
the Commission, and are required under Section 18 of the Securities
Exchange Act to file current, periodic and annual reports with the
Commission. Annual reports are required to contain financial state-
ments audited by independent public accountants, and are also required
to disclose corporate transactions in which officers, directors, and
other control persons have a material interest. Monthly and quarterly
reports require disclosure of important corporate transactions, quar-
terly financial statements, and other important matters.

e e
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As previously noted, Section 12(g) (2) (&) of the Securities Ex-
change Act provides an exemption from the registration requirements
of Section 12(g) for any security issued by an insurance company,
provided (1):such insurance company files annual “convention” state-
ments as preseribed by NAIC; (2) such insurance company’s domi-
ciliary state regulates proxy solicitations in conformance with NAIC
provisions; and (3) such insurance company’s domiciliary state regu-
lates insider trading in the manner provided by Section 16 of the Ex-
change Act. The apparent rationale behind the creation of the exemp-
tion was that the reports filed with state authorities, and the regulation
of proxies and insider trading by the states, would provide an ade-
quate substitute for the provisions of the Exchange Act which would
otherwise be applicable. - ‘ .

‘A revision which would constitute a minimal intrusion by the
Federal government in the insurance field might be simply to require
that annual financial statements of insurance companies be audited.
This change would impose what is essentially a sound and common
business practice on those insurance companies which presently are not
subject to such requirements. , . - ,

Your Subcommittee might also wish to consider providing & means
for all state insurance regulatory authorities and the public to obtain
access to such financial information, if it were required. For example,
the establishment of a central repository for this information could
promote more efficient application of the state’s laws as well as existing
Federal law.

B. Requiring state authorities to adopt disclosure and prowxy solicitation
rules substantially equivalent to those imposed by this Commission

The present coverage of insurance company activities by the Securi-
ties Exchange Act is somewhat irregular. As mentioned above, Section
12(g)(2) ((Tg) of the Securities Exchange Act, in essence, exempts
insurance companies from filing registration statements, annual state-
ments and proxy solicitation materials in the form typically required
by the Commission. Among the further consequences which attend this
exemption is the immunity of insurance companies from the provisions

" of Section 13(e) of the Securities Exchange Act. Section 13(e) gives
the Commission authority to adopt rules relating to the purchase of
equity securities by or on behalf of the issuer of such securities or
control person of such issuer as defined in thesection. ’

At the same time, and somewhat paradoxically, tender offers relat-
ing to the securities of insurance companies are fully subject to Com-
mission regulation under Section lécﬁd) of the Securities Exchange
Act.’® The reporting requirements of Section 18(d), regarding bene-
ficial ownership, are also applicable to insurance companies.™ This
puts the Commission in the difficult position of having responsibility
for policing tender offers, while related disclosure problems may go
undetected because of the statutory exemption from other require-
ments of the securitieslaws. =~~~ o

One solution would be to amend Sections 12(g) (2) (G) (i) and (ii)
to provide for the filing of annual reports by insurance companies

0.The reason for this anomsly is probably' that insurance companies do not object to
regulation of tender offers for their securities made by others.
1 Also, under Section 12(g) (2) (G) (iil), insider trading of the securities of insurance

companies is subject to_the substantial eguivalent of Commission regulation under Sec-
tlon 16 of the Securities Exchange Act.
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with their domiciliary state commissioners of insurance in a form
which is the substantial equivalent of the annual reports required by
the Commission for reporting under Section 13 of the Securities Ex-
change Act, and to provide for domiciliary state regulation of prozies
which would be the substantial equivalent of the Commission’s regula~
tion of proxies.*?

0. Repeal of Section 12(g) (2) (G)

A third possibility would be to repeal Section 12(g) (2) (G). This
would impose a uniform system of financial reporting on all publicly-
held insurance companies, and would enable the Commission to pro-
vide & uniform enforcement policy for disclosure by such companies.
Since insurance subsidiaries of publicly-iield companies are already
subject, in effect, to Section 13 reporting, the repeal of Section 12
(g) (2) (G) would result in more comparable disclosure by insurance
companies.

1 We would be pleased to give you any further assistance that you
esire.
Sincerely yours,
Haroro M, Wnriams,
Chairman.

ArpEnDIX J-1

U.S. DEPARTMENT OF LABOR,
OFFICE OF THE SECRETARY,
Washington, D.C., July 24,1979,
Hon. Asramam A. RIsICOFF,
Chairman, Committee on Governmental A fairs, U.S. Senate,
Washington,D.C.

Drar Mr. Caamman: In compliance with Section 236 of the Legis-
lative Reorganization Act of 1970, I am enclosing herewith the De-
partment, of Labor’s response to the final General Accounting Office
report, entitled “Laws Protecting Union Members and Their Pension
and Welfare Benefits Should be Better Enforced” (HRD 78-154,
September 28, 1978).

Sincerely,
Ray MarsmALL,
Secretary of Labor.
Enclosure.
U.S. DeparTMENT oF LiaBor,
OFFICE OF THE SECRETARY,
Washington, D.C., May 14,1979.
Hon. Ermer B. Staams,
Comptroller General,
441 G Street, NW., Washington, D.C.

Dear MRr. Staars: I have given careful attention to your report
dated September 28, 1978, “Laws Protecting Union Members and
Their Pension and Welfare Benefits Should be Better Enforced?”,

12 Cf, Section 12(1) of the Securities Exchange Act of 1934, which authorizes the Fed-
eral bank regulatory agencies fo administer certain provisions of that Act with respect to
banks, and requires that those agencies adopt rules and regulations substantially similar
to rules and regulations adopted by the Commission.
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which came to our attention in the Congressional Record of October
14, 1978. T understand that this report was prepared by the Human
Resources Division of the General Accounting Office at the request
of the Permanent Subcommittee on Investigations, Committee on Gov-
ernmental Affairs, United States Senate, I have also reviewed other
documents appearing with the report in the Congressional Record of
October 14, 1978, including Senator Nunn’s letter of November 29,
1977, which initiated the subject study. I am not, howevér, familiar
with the other agreements referred to in your Jetter to Senator Nunn.
You indicate in your letter to Senator Nunn that, at the request of his
office, you did not follow your normal practice of obtaining agency
comments on the proposed report. Accordingly, I take this occasion to
provide certain supplementary information which I believe is pertinent
to the matiers you examined. ‘

In undertaking to discharge my duties as Secretary of Labor ef-
fectively I am committed to aggressive programs to enforce the pro-
visions of both the Labor-Management Reporting and Disclosure Act
(LMRDA) and the Employee Retirement Ineome Security Act
(ERISA) for which I have responsibility. I do not take these re-
sponsibilities or the GAQO recommendations lightly. I am pleased
with the numerous positive aspects of our enforcement programs
cited in the report and I will give appropriate consideration to each
of its recommendations.

It is important to the Department and to the persons whose rights
we are charged to protect, that the full range of our responsibilities
and our program activities be considered before making judgments
on the adequacy of our efforts. In this connection, it is our considered
belief that your report suggests at least in part a fundamental mis-
conception with respect to the discussion pertaining to ERISA
criminal responsibilities of this Department. Your report appears to
assume on balance that ERISA, like LMRDA, places on the Depart-
ment extensive new criminal responsibilities. However, as I indicated
in my appearance before the Permanent Investigations Subcommit-
tee on April 25, 1978 (transcript, pp. 230 f£.), from this Department’s
perspective KRISA is primarily and essentially a civil statute, al-
though we do have certain criminal responsibilities. It was, I feel, un-
fortunate for the report to proceed on such a misconception.

The Subcommittee has, of course, indicated special concern with the
criminal aspects of these laws, and with investigations of possible
violations of other criminal laws related to labor organizations and
employee benefit plans. These matters are of great concern to me as
well. The Subcommittee’s particular concern is reflected in its request
of GAOQ, which largely directed your review to the criminal aspects
of our law enforcement activities. As a consequence, we believe that
the findings and recommendations of the report do not fully reflect
the true scope of our responsibilities and our program activities.

Of course we are aware that the report does not conclude that the
Department is devoting too large a proportion of its resources to civil
enforcement of the laws; nor does it recommend that civil enforce-
ment resources be transferred to criminal enforcement activities. Tt

recommends that more staff be sought to perform field audits and that
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both our civil and criminal enforcement activities should be “more
vigorous”. As I testified on April 95, 1978, T have serious doubts about
the efficacy of simply throwing additional staff at these problems.
Rather, I believe that the Department of Labor’s actions should be
focused on root causes and on denying those who would misuse their
positions of trust in a union or employee benefit plan the opportunity
te do so, by the judicious use of appropriate civil and/or criminal
remedies. When the current backlog of union member complaints
under the LMRDA is sufficiently reduced, we could then divert some
of our resources to the field audits recommended by your report.

Tn the Subcommittee’s letter requesting the study, you were specif-
ically asked “to determine whether the responsibilities of the Labor
Department for the detection and investigation of criminal viola-
tions of statutes pertaining to labor organizations (LMRDA) are
clearly defined, and to determine whether the Department’s present
organizational structure, procedures, and manning sre such that it
is able to fully discharge these responsibilities.”

The Department agrees with the report’s conclusion on the first of
these questions that “...both LMRDA and ERISA and the agvee-
ments entered into under the Acts clearly delineate the respective
areas of investigative responsibility and jurisdiction for Labor and
Justice.” We are pleased to note in the report that “.. . oficials in the
local U.S. Attorney’s offices in Philadelphia and San Francisco were
generally satisfied with the coordination under the laws and agree-
ments and with the quality of Labor’s investigations referred to them.”

THE LABOR DEPARTMENT’S CRIMINAL RESPONSIBILITIES

__Your report (page 8) clearly states the Department’s responsibil-
ities regarding the criminal provisions of the LMRDA, and its agree-
ment with the Department of Justice. It also accurately describes
the Department’s responsibilities regarding the criminal provisions
of ERISA with the following statement extracted from page 9 of
the report :

“Under the ERISA agreement, Labor investigates eriminal mat-
ters mx;:)lvmg violations of ERISA’s reporting and disclosure pro-
visions, ‘

_“Justice investigates criminal matters related to ERISA prohibi-
tions against (1) certain persons holding office and (2) interference
with the right of a participant or beneficiary by fraud or coercion.
Justice also investigates related offenses under title 18 such as theft
or embezzlement from employee benefit plans; false statements and
concealment of facts in relation to documents required by ERISA ;
and offer, acceptance, or solicitation to influence operations of em-
ployee benefit plans.”

These accurate statements seem’ inconsistent with the observation

.found at page 7 that . .. the Department of Labor is primarily

‘esponsible for detecting and investigating criminal as well as civil
wo]atlong gf bothlaws” (emphasis added). '

In addition, the impact of these quite accurate statements may have
-been partially obscured by the lack of emphasis given to other facts.
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As you are aware and the Report points out, certain criminal laws
relating to employee benefit plans are not in ERISA and are not
within the investigative or enforcement jurisdiction of the Depart-
ment of Labor. For example, as you noted, 18 U.8.C. 664, which
prohibits embezzlement from employee benefit plans, is within the
investigative and enforcement jurisdiction of the Department of
Justice. The substantive criminal prohibitions of ERISA relate prin-
cipally to reporting and disclosure, convicted persons’ employment
with plans and interference with participants’ rights. However, there
has been some public uncertainty concerning these matters.!

In view of the complexities of the allocation of federal law enforce-

ment jurisdiction, it is, perhaps, not surprising that these distinctions
are not always clearly recognized. However, in view of the potential
for confusion, we have consistently attempted to clarify the role
-which we play in the enforcement of the criminal provisions of
ERISA and in the enforcement of other criminal laws related to
employee benefit plans. In this connection, we believe that deserip-
tions of our activities which do not distinguish between these func-
tions may tend to foster confusion. Thus, for example, the statement
that the investigators examined files of “cases which may have had
potential criminal violations or LMRDA or ERISA—for example,
breaches of fiduciary responsibility by labor organizations or benefit
plan officials” might lead the casual reader to assume that the fiduci-
ary breach of embezzlement from a plan involved a criminal viola-
tion of ERISA. Such misunderstanding in turn may lead to a more
general misevaluation of the Department’s vigor in execution of its
functions.

As you are aware, ERISA is a statute whose principal remedies
are civil and whose primary purpose is to protect plans and their
participants. The LMSA and the IRS, partners in enforcement under
ERISA, utilize these mechanisms to secure plan assets, correct abusive
situations, modify policies and practices that are unsound, recover
plan assets that may have been lost, and generally ensure that the
plan is being operated in the best interest of participants and benefi-
ciaries, In addition we continue to provide information obtained in
our ERISA enforcement program to the Justice Department to assist
in their efforts to enforce the criminal statutes. We believe these
priorities are consistent with our statutory mandates, and we intend
to pursue our civil responsibilities as vigorously as possible and to
support the Department of Justice in carrying out its mandate under
the criminal laws. ,

It is clear from the statute and the legislative history that Congress
gave the enforcement of the election provisions of Title IV of the
LMRDA. o high priority by setting a time frame into the statute.
Moreover, Title IV dictates only a single remedy—ecivil enforcement—
and allows the Department no other options.

The basic thrust of the LMRDA is to guarantee union members
free choice of their officers in demeceratic elections and to ensure dis-
closure of dealings of the union officers and trustees vis-a-vis their

membership. Tge original Memorandum of Understanding between

1See, for example, the letter from Owern J. Malone to the American Law Division,
Library of Congress, published at 819545 of the Congressional Record of October 14,
1978 ; and see also the testimony of varlous Department of Justice Strike Force attorneys
before the Subcommittee in April 1978,
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the Departments of Labor and Justice in 1960 provided that juris-
diction for the enforcement of Section 501(c), which relates_ to em-
bezzlement, would be exercised by the Department of Justice. In-
vestigative jurisdiction is exercised by Labor over Section 501(c) in
multiple violations involving Title II on the basis of case-by-case
arrangements. The Department of Labor retained jurisdiction to
investigate criminal violations of the reporting requirements of Title
I1, the trusteeship requirements of Title I11, and the bonding and
certain other requirements of Title V as well as civil matters. In all
cages when the Labor Department officials involved discover a criminal
violation of the LMRDA, the matter is referred to the appropriate
U.S. Attorney. Thus, the U.S. Attorney ultimately makes the final
decision as to whether an indictment will be sought and the offender
prosecuted. With respect to this Department’s enforcement of the
criminal provisions of LMRDA, our record clearly demonstrates we
have vigorously pursued our responsibilities. During the period from
1959 through 1978, as a result of our enforcement there have been
1,515 LMRDA indictments returned of which 1,099 resulted in
convictions.

LMRDA AND ERISA ENFORCEMENT—USE OF REPORTING SYSTEMS ¥OR
DETECTION OF VIOLATIONS

Your office was also asked to evaluate the LMRDA reporting sys-
tem to ascertain whether the system is adequate for detecting criminal
violations of labor union statutes. The report responded that “the
Labor-Management Services Administration national office comput-
erized veport processing and desk audit systems ave principally
directed to achieving voluntary compliance with the reporting and
disclosure provisions of both laws. The systems identify only poten-
tial criminal violations which the labor organizations or benefit plan
administrators voluntarily report and are not designed to assure that
the data reported are valid or determine the level of compliance with
the two laws”.

The LMSA has essentially the same view as that of IRS and
similar government agencies regarding the effectiveness of computer
systems as an investigative tool. Such systems are designed to receive
information submitted and test it for certain accuracies and consis-
tencies within broad parameters. In some cases criminal actions may
be flagged by computers, but more importantly computer reviews per-
form a vital function in flagging report errors, failures to report, and
anomalous report entries, any of which may lead to enforcement
activity. The report monitoring process thus plays an important, but
certainly not exclusive, role in uncovering criminal violations, many
of which are discovered through complaint or self-initiated field in-
vestigations or audits. Random checks can serve to raise the con-
sciousness of organizations covered by LMRDA and ERISA and
such investigations may also alert labor organizations, plans and
participants that DOL is interested in enforcement of the legislation
and will not be responding merely to complaints. But a field audit
program is very costly, and must be pursued according to the avail-

ability of sufficient resources. Field audits too must be viewed as but

one tool among the many employed by the Department to carry out
our LMRDA. and ERISA responsibilities. . i

§14-777 0 - 79 - 43
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With further regard to ERISA enforcement in this vein the De-
partment has for the time being decided that a targetted enforcement
program, directed at specific types of violations, is generaily more
effective than the random audits suggested by the GAO report. Qur
strategy assigne the highest priority to the conduct of fiduciary in-
vestigations, which often involve limited audits directed at practices
where & violation -is suspected. Placing primary emphasis on per-
forming randomly targetted comprehensive audits covering overall
‘plan operations, as the GAO proposes, would, we believe, uncover
substantially fewer violations for the same resources. To date, IMSA
has been successful in identifying violations utilizing existing tar-
getting methods, and as a result, restored $45 million in plan assets
during fiscal year 1978. However, we are engaged in a joint effort
with the IRS to conduct a series of statistically selected compliance
examinations that are intended to furnish measures of compliance
among various types of plans, as the report suggests. This is a long
term effort, and the development of sophisticated measures of identi-
fying violations is extremely complex.

LMSA TRAINING PROGRAMS

The report concludes also that insufficient training had been pro-
vided to LMSA. field personnel, and urges “a review (of) training
of area field staff to ensure that th+ auditors and compliance officers
receive the training needed to effectively carry out their duties.”

I would point out that during the last year, LMSA has implemented
a comprehensive training program for staff involved in the enforce-
ment of ERISA. This effort has involved structured classroom train-
ing developed and taught by the ERISA enforeement staff. Since the
greatest program emphasis has been to obtain compliance with
ERISA’s fiduciary provisions, the first set of courses concerned basic
fiduciary training which was provided to all PWBP professional
stafl. This was followed-up by advanced fiduciary training which is
currently being given to compliance officers in the field. In addition,
a course on investigation skills has been developed which covers
auditing, investigation planning and other investigative functions.
This course is currently being given to ERISA field staff.

As for LMRDA training, the National Office of Labor Manage-
ment Standards Enforcement will be instituting an on-the-job train-
ing program in audit procedures and the analysis of union books and
records for compliance officers in the field.

Sincerely,
Ray MArsHALL,
Secretary of Labor.
ArpENDIX J-2
U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., June 18, 1§79.
Hon. Enmzer B. StaaTs,

Comptroller General of the United States, General Accounting Office,
Washington,D.C.

Drar Mr. Staars: This is in response to your letter of October 24,

1978, asking for any comments we might have on your report entitled
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“Laws Protecting Union Members and Their Pension and Welfare
Benefits Should Be Better Enforced” (HRD-78-154). .

We agree with the findings in the GAO report that.the Department
of Labor’s (DOL) primary enforcement efforts are directed to pri-
orities other than detecting and investigating criminal cases under
the Employee Retircment Income Security Act (ERISA) and the
Labor-Management Reporting and Disclosure Act (LMRDA). The
Office of Labor Management Standards Enforcement (LMSE), which
is responsible for investigations under LMRDA, has as its first pri-
ority election matters and as its second priority voluntary, negotiated
compliance with the Act’s reporting requirements. Qur experience is
similar to GAO’s findings in that, with the exception of cases developed
by a few compliance officers who have had criminal investigative
training prior to joining DOL, most criminal investigations result
when local union officers are cooperative in reporting low-level, small
thefts by clerical people or former union officials to a compliance
officer, or when a bonding company files a report of loss already
claimed by a union. Under ERISA, which is enforced by the Office
of Pension and Welfare Benefit Programs (PWBP), the first pri-
ority is to work on civil cases and the second to obtain volunta
compliance with the Act. In furtherance of these goals, ERISA com-
pliance officers are not encouraged to undertake criminal investigations.

A further complication under ERISA is the broad grant of civil
litigation authority given to the DOL which often results in parallel
civil and criminal investigations of the same activities. Once a com-
pliance officer becomes aware of a potential civil violation, the Solici-
tor of DOL is notified and that office takes full control of the investi-
gation. Because the Solicitor’s Office is interested primarily in mak-
Ing civil cases, it has failed to recognize the criminal potential in
some investigations. In addition to its ERISA responsibilities, the
Solicitor’s Office also reviews all criminal investigations done by
compliance officers under LMRDA. before the results are made avail-
able to us. This procedure has caused substantial and potentially
harmful delays in the investigative process. :

Only selected data elements of reports filed by labor organiza-
tions are computerized. Little effort has been made to correlate the
different report filings within a single international union to ascertain
how many different positions within a union’s hierarchy an individual
may hold. However, in 1977 a pilot project was undertaken to ac-
complish this as well as other goals. '

Desk audits of labor union reports are made only when computer
analysis discovers some mathematical error in the reports and gen-
erally result only in correction of the error. This procedurs is super-
ficial and not designed to uncover criminal violations, We are advised
that lack of personnel is the principal cause of this deficiency. How-
ever, a major cause of the ineffectiveness of LMSE’s supervision of
union disclosure and reporting lies with the design of the report
form (LM form) filed by the union because the form does not require
full reporting of problem areas such as officer allowances, travel ex-
penses, and organizing expenses. Many unions are lax in requiring
full accounting by those incuzrring such expenditures. With respect to
benefit plan reporting, PWBP’s review process is now further com-
plicated by the fact that the reports are first filed with and processed
by the Internal Revenue Service before DOL gets them.
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Field office investigative activities are considerably delayed and
weakened because compliance officers arve often pulled off criminal
investigations to deal with civilian complaints and election matters.
Further, compliance officers are unionized and union work rules in-
terfere with after-hours and weekend work. As the report also points
out, there is a need for more direct, continuous, and day-to-day co-
ordination between ERISA and LMRDA investigative tracks at the
area offices. A further complication is the fact that both national
and regional office program personnel work under the added handi-
cap of the fact that case assignments and personnel placement are
the responsibility of an office not subject to their control.

We also agree with GAO’s conclusions that the Labor-Management
Services Administration (LMSA) has not been provided with suf-
ficient manpower and that more formal classroom training is needed.
Investigative reports which show weaknesses due in part to lack
of training are regularly referred to the Criminal Division. Past
efforts by the Criminal Division to have DOL create a special crimi-
nal investigative compliance officer or to institute a formal, inten-
sive criminal investigative program have been consistently ignored
or put on the back burner. However, the recent assignment of 90
compliance officers to our organized crime program and efforts to
institute joint training programs for these and other compliance of-
ficers lead us to believe that this problem is being overcome with
respect to cases involving organized crime.

In summary, from the perspective of criminal enforcement, we be-
lisve the GAO report accurately depicts LMSA’s past activities and
the problems which need to be overcome. The Criminal Division plans
not only to continue but strengthen its efforts to gain a high priority
for criminal investigations in LMSA, encourage training in investi-
gative techniques and procedures, and upgrade the exchange of in-
formation and coordination of investigations between the two De-
partments. LMSA has recently demonstrated a high degree of in-
terest in Zhese goals. .

These recent developments are highly encouraging and show con-
siderable promise to lead to good results provided that DOL follows up
vigorously on its stated intentions, The Department of Justice not only
applauds these efforts, but is prepared to assist wherever it can. The
cooperative efforts relating to DOL’s criminal investigations touch-
ing on organized crime should now be expanded to other areas of union
problems. The Department of Justice looks forward to further coop-
erative efforts. ‘

We appreciate the opportunity to comment on the report. Should
you desire any additional information, please feel free to contact us.

Sincerely,
Kuvin D. RooNEy,
- Assistant Attorney General
for Administration.
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ArpeENDIx M-1

TU.S. DeparTMENT OF LABOR,
OFFICE OF THE SECRETARY,
Washington, D.C. February 17, 1978.
Hon. Sam Noww, - , L,
Vice Chairman, Senate Permanent Subcommiitee on Inwestigations,
U.8. Senate, Washington, D.C. V ,

DsAr Vice Cramrman Nouwy : Thank you for your January 20, 1978,
letter concerning the applicability of the Employee Retirement Income
Security Act of 1374 (ERISA) to actuarial consultants.

You state that you are particularly interested in knowing whether
and under what conditions an actuarial consultant may be considered
a fiduciary of a welfare benefit plan and therefore subject to those pro-
visions of ERISA applicable to such fiduciaries. .

The only formal statement of the Department of Labor regarding

. the status of actuaries or other professionals as fiduciaries is contained
in question and answer D-1 in ERISA Interpretive Bulletin 75-5 (29
CFR 2509.75-5, redesignated from 29 CFR, 2555.75-5) , a copy of which
is enclosed. As noted in that question and answer, actuaries (and other
professionals) performing their usual professional functions would
not ordinarily be considered fiduciaries. However, if the actuary per-
forms services which, in the factual situation of the case, fit within
the definition of a fiduciary contained in section 3(21) (A) of ERISA,
the actuary would be considered tobe a fiduciary.

The Department of Labor has issued regulations describing when

a person becomes a fiduciary under section 3(21) (A) (ii) by virtue
of rendering investment advice, for a fee or other compensatien, direct
or indirect. Those regulations are contained in 29 CFR 2510.3-21, a
copy ef which is enclosed herewith. As noted in the preamble to the
regulation, a person will be considered a fiduciary with respect to the
plan by virtue of being an investment adviser to the plan where such
person provides advice with respect to investments of plan assets where
such person regularly provides such advice and it is expected that such
advice will serve as one of the primary bases for investment of plan

assets, :

. Whether the actuarial consultants were fiduciaries by virtue of giv-

ing investment advice to the plans which invested in insurance con-

tracts issued by companies associated with Mr. Joseph Hauser is a

matter to be determined by the factual circumstances of each case. The

Department is currently examining these situations. ’

T hope this information is helpful to the Subcommittee.

Sincerely, |

Ray Marsmarx,
Secretary of Labor.

Enclosure.
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Enprovee RermremenT Incoms SEcurrty Act, DEPARTMENT OF LABOR,
Orrics oF EmpLoYie BeNerits Securrry, INTERPRETIVE BULLETIN

Questions and answers relating to certain aspects of the recently
enacted Employee Retirement Income Security Act of 1974 (the
“Act”) were issued today by the Department of Labor. 3

Pending the issuance of regulations or other guidelines, persons
may rely on the answers to these questions in order to resolve the issues
that are specifically considered. No inferences should be drawn re-
garding issues not raised which may be suggested by a particular ques-
tion and answer or as to why certain questions, and not others, are
included. Furthermore, in applying the questions and answers, the
effect of subsequent legislation, regulations, court decisions, and in-
terpretive bulletins must be considered. To the extent that plans utilize
or rely on these answers and the requirements of regulations subse-
quently adopted vary from the answer relied on, such plans may have
to be amended. :

An index of the questions and answers, relating them to the appro-
priate sections of the Act, is also provided.

The index and the questions and answers are attached.

Attachments.

IxpEx

EEY TO QUESTION PREFIXES

. D—Refers to Definitions.
FR—Refers to Fiduciary Responsibility.

Section Number Question Number
8 §21 D-1
3(28 FR-6, FR-7
402(a FR-1, FR-2, FR-3
402(b) (1) FR-4, FR-5
402(c) (3) FR-6, FR-7
404 (a FR~10
405(a) (8) FR~10
405 (b) (1) (A) FR-10
406(a .- FR-9
409(a FR-10
412(a FR-8, FR-9

D-1 Q: Is an attorney, accountant, actuary or consultant who
renders legal, accounting, actuarial or consulting services to an em-
ployee benefit plan (other than an investment,adviser to the plan)
a fiduciary to the plan solely by virtue of the rendering of such serv-
ices, absent a showing that such consultant (a) exercises discretion-
ary authority or discretionary control respecting the management of
the plan, (b) exercises authority or control respecting management
or disposition of the plan’s assets, (¢) renders investment advice for
a fee, direct or indirect, with respect to the assets of the plan, or has
any authority or responsibility to do so, or (d) has any discretionary
ml1thc?>rity or discretionary responsibility in the administration of the
plan
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A : No. However, while attorneys, accountants, actuaries and con-
sultants performing their usual professional functions will ordinarily
not be considered fiduciaries, if the factual situation in a particular
case.falls within one of the categories described in clauses (a) through
(d) of this question, such persons would be considered to be fiduciaries
within the meaning of section 3(21) of the Act. The Internal Revenuve
Service notes that such persons would also be considered to be fiduci-
aries within the meaning of section 4975(e) (3) of the Internal Rev-
enue Code of 1954, ‘

FR-1 Q: If an instrument establishing an employee benefit plan
provides that the plan committee shall control and manage the opera-
tion and administration of the plan and specifies who shall constitute
the plan committee (either by position or by naming individuals to
the comniittee), does such provision adequately satisfy the require-
ment in section 402(a) that a “named fiduciary” be provided for in &
plan instrument? .

A': Yes. While the better practice would be to state explicitly that
the plan committee is the “named fiduciary” for purposes of the Act,
clear identification of one or more persons, by name. or title, combined
with a statement that such person or persons have authority to con-
trol and manage the operation and administration of the plan, satisfies
the “named fiduciary” requirement of section 402(a). The purpose of
this requirement is to enable employees and other interested persons
to ascertain who is responsible for operating the plan. The instrument
in. the above example, which provides that “the plan committee shall
cvatrol and manage the operation and administration of the plan”
and specifies, by name or position, who shall constitute the committee,
fulfills this requirement. :

FR-2 Q: In a union negotiated employee benefit plan, the instru-
ment establishing the plan provides that a joint board on which em-
ployees and emp%oyers are equally represented shall control and man-
age the operation and administration of the plan. Does this provision
adequately satisfy the requirement in section 402(a) that a “named
fiduciary” be provided for in a plan instrument ?

A: Yes, for the reasons stated in respniise to question. FR-1. The
joint board is clearly identified as the entity which has authority to
control and manage the operation and administration of the plan, and
the persons designated to be members of such joint board would be
named fiduciaries under section 402(2). :

‘FR-3 Q: May an employee benefit plan covering employees of a
corporation designate the corporation as the “named fiduciary” for
purposes of section 402(a) (1) of the Act?

A: Yes, it may. Section 402(a) (2) of the Act states that a “named
fiduciary” is & fiduciary either named in the plan instrument or desig-
nated according to a procedure set forth in the plan instrument. A
fiduciary is a “person” falling within the definition of the fiduciary
set forth in section 3(21) (A) of'the Act. A “person” may be a corpora-
tion under the:definition cf person contained in section 8(9) of the
Act. While such designation satisfies the requirement of enabling em-
ployees and other interested persons to ascertain the person or persons
responsible. for operating the plan, a plan instrument which desig-
nates a corporation as “named fiduciary” should provide for designa-
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tion by the corporation of specified individuals or other persons to
carry out specified fiduciary responsibilities under the plan, in accord-
ance with section 405(c) (1) (B) of the Act. , »

FR-4 Q: A defined benefit pension plan’s procedure for establish-
ing and carrying out a funding policy provides that the plan’s trustees
shall, at a meeting duly called for the purpose, establish a funding
policy and method which satisfies the requirements of Part 3 of Title I
of the Act, and shall meet annually at a stated time of the year to
review such funding policy and method. It further provides that all
actions taken with respect to such funding policy and method and the
reasons therefor shall be recorded in the minutes of the trustees’ meet-
ings. Does this procedure comply with section 402(b) (1) of the Act?

A': Yes. The above procedure specifies who is to establish the funding
policy and method for the plan, and provides for a written record of
the actions taken with respect to such funding policy and method,
including the reasons for such actions. The purpose of the funding
policy requirement set forth in section 402(b) (1) is to enable plan
participants and beneficiaries to ascertain that the plan has a funding
policy that meets the requirements of Part 3 of Title I of the Act. The
procedure set forth above meets that requirement.

FR-5 Q: Must a welfare plan in which the benefits are paid out of
the general assets of the employer have a procedure for establishing
and carrying out a funding policy set forth in the plan instrument?

A : No. Section 402(b) (1) requires that the plan provide for such a
procedure “consistent with the objectives of the plan” and require-
ments of Title I of the Act. In situations in which a plan is unfunded,
and Title I of the Act does not require the plan to be funded, there
is no need to provide for such a procedure. If the welfare plan were
funded, & procedure consistent with the objectives of the plan would
have to be established.

FR-6.Q: May an investment adviser which is neither a bank nor an
insurance company, and which is not registered under the Investment
Advisers Act of 1940 in reliance upon an exemption from registration
provided in that Act, be appointed an investment manager under sec-
tion 402(c) (3) of the Act?

A.: No. The only persons who may be appointed an investment man-
ager under section 402(c) (8) of the Act are persons who meet the
requirements of section 3(38) of the Act—namely, banks (as defined
in the Investment Advisers Act of 1940), insurance companies qualified
under the laws of more than one state to manage, acquire and dispose
of plan assets, or persons registered as investment advisers under the
Investment Advisers Actof 1940, g

FR-7 Q: May an investment adviser that has a registration appli-
cation pending under the Investment Advisers Act of 1940 function
as an investment manager under the Act prior to the effective date of
registration under the Investment Advisers Act?

‘A : No, for the reasons stated in the answer to FR-6 above,

FR-8 Q: Under the temporary bonding regulation set forth in 29.
CI'R § 2550.421~1, must a person who renders investment advice to a
plan for a fee or other compensation, direct or indirect, but who does
not exereise or have the right to exercise discretionary anthority with
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respect to the assets of the plan, be bonded solely by reason of the
provision of such investment advice? ,

A : No. A person who renders investment advice, but who does not
exercise or have the right to exercise discretionary authority with
respect to plan assets, is not required to be bonded solely by reason of
the provision of such investment advice. Such a person is not con-
sidered to be “handling” funds within the meaning of the temporary
bonding regulation set forth in 29 CFR §2550.412-1, which incor-
porates by reference 29 CFR § 464.7. For purposes of the temporary
bonding regulation, only those fiduciaries who handle funds must be
bonded. If, in addition to the rendering of investment advice, such
person performs any additional function which constitutes the han-
dling of plan funds under 29 CFR § 464.7, the person would have to
be bonded.

FR-9 Q: May an employee benefit plan purchase a bond covering
plan officials? '

A : Yes. The bonding requirement, which applies, with certain ex-
ceptions, to every plan official under section 412(a) of the Act, is for
the protection oty the plan and does not benefit any plan official or re-
lieve any plan official of any obligation to the plan. The purchase of
such bond by a plan will not, therefore, be considered to be in contra-
vention of sections 408 (a) or (bg of the Act.

FR-10 Q: An employee benefit plan is considering the construction
of a building to house the administration of the plan. One trustee has
proposed that the building be constructed on a cost plus basis by a
particular contractor without competitive bidding. When the trustee
was questioned by another trustee as to the basis of choice of the con-
tractor, the impact of the building on the plan’s administrative costs,
whether a cost plus contract Woulc% yield a better price to the plan than
a fixed price basis, and why a negotiated contract would be better than
letting the contract for competitive bidding, no satisfactory answers
were provided. Several of the trustees have argued that letting such a
contract would be a violation of their general fiduciary responsibilities.
Despite their arguments, a majority of the trustees appear to be ready
to vote to construct the building as proposed. What inlould the minor-
ity trustees do to protect themselves from liability under section 409
(a) of the Act and section 405 (b) (1) (A.) of the Act?

A : Here, where a majority of trustees appear ready to take action
which would clearly be contrary to the prudence requirement of section
404(a) (1) (B) of the Act, it is incumbent on the minority trustees to
take all reasonable and legal steps to prevent the action, Such steps
might include preparations to obtain an injunction from a Federal

- District court under section 502 (a) (3) of the Act, to notify the Labor

Department, or to publicize the vote if the decision is to proceed as
nroposed. If, having taken all reasonable and legal steps to prevent the
imprudent action, the minority trustees have not succeeded, they will
not incur liability for the action of the majority. Mere resignation,
however, without taking stepsto prevent the imprudent action, will not
suffice to avoid liability for the minority trustees once they have knowl-
edge that the imprudent action is under consideration.

More generally, trustees should take great care to document ade-
quately all meetings where actions are taken with respect to manage-
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ment and control of plan assets, Written minutes of all actions taken
should be kept describing the action taken, and stating how each trustee
voted on each matter. If, as in the case above, trustees object to a pro-
posed action on the grounds of possible violation of the fiduciary re-
sponsibility provisions of the Act, the trustees so objecting should in-
sist that their objections and the responses to such objections be in-
cluded in the record of the meeting. 1t should be noted that, where a
trustee believes that a co-trustee has already committed a breach,
resignation by the trustee as a protest against such breach will not
generally be considered sufficient to discharge the trustee’s positive
duty under section 405(a) (S) to make reasonable efforts under the
circumstances to remedy the breach.

ArpENDIX M-2
, U.S. SenaTes,
: CoMMITTEE ON (GOVERNMENTAL AFFAIRS,
Washkington, D.C., January 20, 1978.
Hon. F. Ray MarsHALL,

Secretary of Labor,
Department of Labor,
Washington, D.C.

. Drar Secrerary Marszarn: Thank you for your letter of January 6
in response to my letter of December 8, 1977, regarding the Subcom-
mittee’s recent hearings on labor union insurance contracts with com-
panies associated with Mr. Joseph Hauser. You may be assured that
the Subcommittee staff will cooperate fully with any inquiry made by
the Department of Labor in connection with this matter.

I think it is evident from the transcripts of the hearings that
actuarial consultants to jointly-managed welfare benefit trust funds
played a crucial role in the awarding of a number of these contracts.
For this reason, I would appreciate your having appropriate personnel
of the Department advise the Subcommittee concerning the applica-
bility of ERISA to actuarial consultants. I am particularly interested
in Jmowing whether and under what conditions an actuarial consultant
may be considered a fiduciary of a welfare benefit plan and therefore
subject to those provisions of ERISA applicable to such fiduciaries.

I would also appreciate receiving any regulations, proposed regula-
tions, zdvisory opinions, guidelines or other documents issued by the
Department with respect to the applicability of ERISA to actuarial
consultants.

I would like to have the Department’s response by February 3, if
possible. Questions concerning this request should be directed to Don
Gray of the Subcommittee staff at 2243721,

Your continued interest and cooperation in this matter is greatly
appreciated. :

Sincerely,
Sam NUNN,
Vice Chairman.
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