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I appreciate this opportunity to testify on the pretrial detention 

provisions of the District Columbia Code. It is a problem in which I 

have long been interested. During the nineteen-fUties I carried out, in 

Philadelphia andNe~ ~orl<',th~ first emp;~ic~l stu~ies 'Of the. impact of 
: ~ $>' , ,~ • >' , 

the bail system on criminal justice administration and .on th~ right~ of 

defendants. I bave also pub1isbed stUdies on the scope of the constitu-
,~ ,~ " • "j •• , ~."'-. 

tiona1 liberty pending trial, with particu1a.~.emphasisonthe history and 

judicial interpretations of the Eighth .. Amendment. 

The provisions of D.C. ba,i1 1.aw which deny pre~ria1 b!1i.1 or any other 
~ ". ~ 

form of conditional pretrial freedom.to perso~~ accused of less than. capital 
'! ~J'.t . J ' ." 

offenses raise the most serious constitu~iona1 problems, problems which the 
, " 

proposed amendments of H.R. 7747 will .only aggravate. Two constitutional 

provisions are relevant, the first being the, due process clause. of the 

Fifth Amendment. It is self-eVident that pretrial impri,sonmentinf1ict~ 

punishment before conviction, pUlIishment that in many cases is suffered 
~ - . '. .. . ,-

even though there neVer is any conviction. My own research has 

given empirical support for the common~sense prop,ositiorys that pretrial. 

imprisonment prejudice~ the right to a fair trial an4. in t~e~vent of 
. . - . , 

conViction, to a fair dispositio~ of the imprisoned.defendant's ,case., 
.' ' 

Compared with defendants who obtain pretrial release, the jailed defendant 

is 'b.~e~~d in the preparation of a defense, ismore 1ik~ly tobe c!?nvlcted 
.; l. 

and, if convicted, 1il<e1y to receive a comparatively more severe sentence • . '" . . 

To justify such invasions of basi.c rights would, under the balancing tests 

enunciated' by the Supreme court'in due process cases, requite a showing of 
.' 'r. ." '.- I • 

compelling necessity and the absence of anyalter.native an~ less prejudicial 

remedies. This test cannot be met, for the obvious a1ternative-:~to provide 
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a speedy trial for allegedly dangerous defendants--would provide ,an effec­

tiveariC:(;'uf.ficient re'medy for the abuses with whic'h this legislation, 

allegedly'deals. Absent 'th~ most conlpelling public necessity, the cumula­

tiVe effect cif these discriminations is to deprive the jailed defend~nt ~f 
b.is rights to due process under 'the Fifth Amendment. These is'suesand' the 

effectiveness of speedy trials, 'have 'been well docum~nted and I will not 
, '1"1' , .' , • ~' , : - '~ 

elaborate further on them now, although I think they have received very 

'lnadeqUate attention in the Congress and in the Courts. Clearly one matter 

on which thi s committee shoul'd pres~ forward ;'S effe'ctive speedy trial 

legislation. 

The second relevant constitutional prOVision, and the one I wish to 

emphasize is the clause of the 

Eighth Amendment which specifically 'refers to bail. The language of this 

, clause is puzzling,' for on its fac~ it only deals with protection against. 

excessive b'iifl. But both 'history and logic dictate that the only tenable 

in~erpretation of theAJnendmerit is to read it as guara~teeing a constitu­

tional right to 'pretrial b~il in~on-capital casei. Such an inter~retati~n . , 

i~ compelled because; if the clause is given ~ literal reading, its words 

are ambiguous'and its significance is trivial. If it means only that, 

judges must not set excessive bail in those cases in which they'set bail, 

btit that they are free to"deny' bail altog~ther, the clause is a nullity, 

for ~s M;.Just Butler'wrote more than 50 years ago' in United States v. 
1 . ,-,' ';. .' , " -:: l '. ~ • 

Motlow, 10 F.2d 65i, 659 (7th Cir., Butler, Cir. Justice, 1926), "The 

pro~ision' fo'rbidding excessivebaii would be futile if magistra~es were 

left free to deny bail." If it is read to leave Congress free to legislate 

the denial of bail in any or all cases, then tQere is no need for the clause 

:' ~ 
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at a1l' for e~cess,tve~Poss ,.Qf b,ail would be, g4.a~de.d aga,i'!.s.~ by or;dinary 

concepts of'due process and legislative interpretation. When .the members' 
". :,.1 : , ' :" . ~." "j," , ~ : -... -.. ," , 

of the first Congress enacted the Bill of Rights and sent it out to the 
, , " ," ~. -. " :' . . ~ '. . f. . - • -, 

, state~'for ratifiCation';' they thought th!!y w~re, adoPtin9,a charter, of 

f.Urid~~~'~al ~i~tir~ies: Madis'on i~l~ ~tre'ss"'on ~he in~e!;t t~at p~¢~ection 

must be levelled agail]st ,the,legislative (~ranch), for.it 
i~ 'the most powerfiJl~ and most likelY''tobf\ 'abllsed, because 
it is under the least control. , Hence, so far as ,a.declara-, 
ti ofio{'ri ght's _can: 'tetid' to prevent 'the exerd se of undue 

, power", it,can,not ~~.,I\pub.ted,but suchdecl ~r,ation,is proper. 
(l Annals of- Congress' 437, 17B9-91) ", ' . , 

-~- ----
Ten years' later, in 'i-iHting~bokt'f~~edom6f the' ~r~ss a~d th~ Sedition 

Act, Madison reiterated that whereas the English Bill of Rights was "not 

reared against:theParliament, bui againstt!1~'royall p,erogaiiVe, ." .. in 
.... ,', ,-:. ~'- y •• ' ~ '" ,-' ':. ~ . _. , '.' ""':.,:.,.., I" ,. 

the, Unite'd:States the 'case' is altO"geth!!'r dlfferent"" in:that protecti on 

against l'eg:i~~ative :;a~Us~'is~'aj~~· se~u~e/' 6' wi~iings-~fJa~S ~a~i son 

386-87 (Hunt~d, 1906). 

Thus the purpose of the Bill of Rjg~t~, incl,~~ing, the Ej~hth AmJ;ndmenti 

was to_sec~r:protectionag!l1nl'F legjs]a~tve}sweU!ls executiye and, , 

judicial abuse. To interpret the excessive bail .clause as offering.no pro~ 
• '.',: II.' ';,' .'.: t-.' - •• '., . " " -', > :," ~ .' ,''',. .' • '. " " 

of this undisputed history. 

T~~ S,uprell)E! c~~rt; has_had fel'(, occas~~ns to d:il1. w,ith the bail claljse 

and ,there is .no authoritative ,judi.cial resolution of the quest;i.on of whether 
• • ,';' ~ • I ": ,,/ : .;;. , • ",. - , • ,' •• ' .....,' .... ~, • • , 

or not the Eighth Amendment .necessari~y import~, a "c\lns~itutiQl)al "l~ht ~~o, .' -: :.,. ,. ,. . 
bail.. I I'i~nt to ~1,aborate thC!t.point in a II19nlent. for it ~s widely ,mis-

underst.ood. Ii 

" .' . , I 
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The most~bvious reason for this faflure to resolve an important constitu­

tional question. as th~Court itself emphasized in 1951. is that 

from the passage of the Judiciary Act of 1'789. 1 Stat. 73 .• 91. 
to '!;he present Federal Rules of Criminal Procedure. Rule ':6(a)(1). 
federal law has unequivally prOVided that a person arrested for 
a non-capital offense shall be admitted to bail. Stack v. Boyle. 
342 U.S. 1 (1951). --.', , ' 

Thus until very recently there has been no reason fo~the Court to deter­

mine the scope of the :bail ,Clause. The Court has'. however. made it very 

clear that 'it views the ~ight to bail as' a fundamental component of our 

system of law:' In Stack v. Boyle. which concerned only ,the issue of 

excessiveness and,not the denial of bail. the C!'urt nonetheless went on 

to say: 

this traditional right to freedom before cor-viction permfts 
the unhampered p'reparat.on of a defense. and serves to prevent 
the infliction of punishment prior to convictio~ ••• '. UnJess this 
right to bail before trial is preserved. the presumptfon of 
innocence. secured only after'centuries.of strugg~e. would lose 
its meaning:'Id. at 3. 

Twenty years later. in Schilb v. Keubel. 404 U.S. 357. 365 (1971). the 

Court reasserted the import~ce it attached to th~';~tter. saying that 

"Bail. of course. is basic to our system of law." and 11,' that case the 

Court expresstyleft open the question of a constitu~i~nal right to bail 

with the observation that "' •• : we are not ••• con.cerned here with arlY 

fundamenta 1 ri ght to bail." 

The only Supreme Court authority which·is asserted as being contrary 

to thepositfori lain acivancing here-":that the Eighth Amenc\ment incorporiltes 

'a constitutional right to bail--is a dictum in CarlSon v. landon. 342 U.S. 

524. 545-46(195?). a case decided in the same 'term as Stack v. Boyle. supra. 

Carlson v. Landon has frequently been miscited as a dispositive holding 

that the Amendment imports no ,right to bai'l. In fact •. however. it concerned 

only the rights of aliens in deportation proceedfngs, and a 5-4 majorfty 
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-held that alien a11.eged cOlTJ1lunist~ facing deportation charges were not 

entitled to bail under the Eighth Amendment. The Court concentrated almost 

exclusively on the legal status of alfens and on an i~terpretation of the 

Internal Security Act of 1950. The government's brief and argument before 

the Court stressed the non-criminal nature of deportation, Congress' abso­

lute power. over entry and deportation of aliens and the assertion that the 

Eighth Amendment app.lied only to criminal cases. 96 L.Ed. 551-52. Below. 

the Court Of. Appeals had likewise placed almost,exclusive stress on the 

alien and conmlnist issues. it~opinion characterizing a cOlllllunist as "an 

enemy of the state and of every person in it." Carlson v. landon. 187 F.2d 

991. 997 (9th Cir. 1951). 

.It was in this context that the Supreme Court's majority opinion. almost 

as an after thought. inclUded near the end a short paragraph stating that 

the E.1ghtlUlmendment does not require that all arrests be ,bailable. but means 

"merely to prOVide that bail shall not be excessive in those cases where it 

is proper to grant baiL" 342 U.S. at 545. As will be further elaborated ... . ~ . 
below. the pa~agraph. raising a question which had not been argued or briefed. 

:£gnored the Amendment',s American roots. misunderstood an English treatise" 

and distorted the Congressional, debate on the Bill of Rights by a misleading 

citation to the Annals of Congress. Moreover. the dictum immedia~elY 

followed a passage which s~r.essed t~at aliens do not have the same rights 

as citizens charged with criminal ,cffenses. and the opinion concluded with 

the observation that "the Eighth Amendment does not require that bail be 

allowed under the circumstances of these cases." 342 U.S, at 546 (emphaSiS .. 

added). , 

This dictum must also be r'lad in conjunction with' Stack v. ~oYle. supra. 
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which, "as I have 'noted, ,'was~-decidedin the same term. stack v . ,B~Yle ,.~ ,,' 

assertion of the fundamental nature of 'the right to bai1cann~t b'e' recon-

cl1edwith'the cavhter, 'slipshod dictwn in ca'rls~'n v: Lando'n. St~ck r <' • .:J 

d~a1t only with the question of excessiveness of'bail and, beinglci'ecided:;" 

under federal' statutory law, the Court hild ~Q occasion to reach'the question 

of constitutional righ,ts again~t denia~ of 'bail.' But the Court characterized 

bail as the "itradftional right to freedoin,'before' convi'c'tion" which "perini'ts 

the un~ampered p~epar~tion of h 'd~fense, and ~erves 'to prevent the inf11c-
, . . \ ~', . . .. t. l.' I < 

tion of punishment prior to conviction. Unless this"riglit to ball before 

trial 'is preserved, the presumpti'on of innocence, secured only after celltu~ies 

of stuggle, would lose its meaning." !i. at 4. 

Carlson was decided by a 5-4 split Court in 1952; whatever significance 

may once h~ve attached to its bail dictum has been eroded 'by the steady 

devel~pment of defendants' constituti~na' rights in:the ensuing quarter: 

century. In a succ~ssion of 1 andinal'k cases, the pr~tection of stat~' criminal 

defendants has been extended by the inc~rporation in the Fourteenth ~~dment 

,.of various provisions of the Bill of Rights. See Benton v. Maryland, 395 

U.S. 784 11954)(gliarantee against double ~ecpa.rdy); Gideon v.·W~inwright; 
. ' , 

372 U.S. 335 (T963)(right to assistance of counse1); Malloy v. Hogan 378 

U.S. 1 (1964)(privilege against self-incrimination); Pointer V. Texas, 3BO 

U.S. 400 (i 965)(confrontation guarantee). In i<lopfe'r' v. North ~~rolinll, 

386 U.S. 213 (1967)(right to speedy trial), 'the Court was motivated i'n part 

by its concern to mitigate the potential evils of pretrial imprisonment. 

In' ~e Winship, "397 U.S. 358 0'970). d~a1ingwith the requi~ement of proof 

beyond a reasonable doubt, characterized the presumption of innocence as 

as "bedrock; •. prinCiple" 'Of our criminal 1a~'admini~tration. !i. at 363. 

Robinson v. California, 370 U.S. 660 (1967), expressly incorporated in the 

" -~----~.----.-.­
"""'4· 
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Fourteenth Amendment the cruel and unusual punishmen~ clause of the Eighth 

Aml!ndmEint.: And, as I have already noted,' in Schilb V. Kuebel,404U.S. 

357, 365 (l971).the Court said 'that "Bail, of course,is 'basic to our 

system of law." In view of this deveiop:,ient it is clear that,s/) far as," 

the Supreme court is concerned, the question of ~hetheror r,ot the Eighl\h 

Amendment implies aconstitut~onal right to bail is open and undecided. t 

. :':; ~ 

In the lower federal courts a number of cases in the last twelve . . l' . 
years have asserted the literalist position that the Eighth Amendment 

. ~ .' ! .> 

does not guarantee the right to bail. Most are dicta and they al, 
• ,I ' " : : .,~; '.' 

derive from a brief, unsupported dictum in the so-called 1ead/lng case 

of Mastrian v: H~dman, 326 F.2d 708, 710 (8th Cir. 1964)', ce;·t. de~ied, 
• • ." l' • • , 

376 U.S. 965 (1964). The Mastrian case involved alleged.1Y .eli<:essive 
~ . , . .. - '] .. ; " " 

bail in a state prosecution;,denial of bail was not an issue. None-

theless the court said (at 710): 

'While it is inherent in our American concept of liberty 
,that a .right to baH shall generally exist,' this has 
never been held to mean that a,state must make every 
cr.imina1 :offensesubject' to such a' ri ght or that the 
right provided as to offenses made subject to bail 
must be; so administered'that every accused will always 
be able to secure his liberty pendin9 trial. Tr,adi­
t10!1a lily and acceptedly, there are offenses of a' 
nature as to which a state properly may refuse to 
make provision for a right to bail. (We are not ' 
here concerned with what these.offenses may be.) 

Several things are noteworthy in this extraordinary paragraph . . '. ' . , 

First, although the opening statement asserts that it is '''tnherent'' 

I: 
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that "aright,t9 bail s~,l1 generally exist," t~e rest of the, passage 

leaves, th,is dec'laration hanging i~ mid-air. There, is a vague sugges­

tion which no ,later cases have elaborated tllat there' are implied, 

fe.deral c;onst1tutional limits to the, power of the states to declare, 

offenses nonbailable. If this is wllat the, c,ourt meant the case 

has been repeatedly miscited for the proposition that there is no 

federal' CClIlstitutional right to bail. The ambiguity remains 

unresolVed. ' Second. the only federal constitutional bail remedy 

which the court finds to be availab~e to' st~te pretrial prisoners 

is that they are to be protected against arbitrary or discrimina­

tory deprivation of whatever rights they may have under state bail 

law. As applied to state cases, the effect of limiting relief to 

arbitrariness effectively renders the Eighth Amendment a total 

nullity. As the court it~elf notes, the right not to be treated 

"arbitrarily or discriminator'ily" ,1~"generally applicable to all 

"substantive or procedural benefits under [a state's] criminal law 
.- .-. ' 

system •• ,."It derivi!s directly,;from the~ue process clause of 

the Foui'teenth Amen!lment and would exist wliether or not there was 

any Ei ghth Amendll)ent. 

It is significa~t that a much more recent 8th Circuit bail 

case does not cite Mastrian at all 'in discussing the constitutional 
, ' 

issue. DeChamplain v. Lovelace. 510 F2d. 419 (8th Cir. 1975), 

L,...,-----

--~------
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vacated ~!!!22~/421' U.S. 996 (·1975) i 'iriliolved, the right to release 

from confinement pending colirt-martfal under the Uniform Code of 

Military Justice; the court held that the accused serviceman must 

be afforded the'r'lght to a hearing before anetJtral officer or 

judge at which the ,'goVernment must beal' the bUrden of proving the 

necessity for confinemeiitpending trial. The'court cited In r'e 

Winship, ~upra, on the presumption of innocence as a "fundamental 

component of due process" and then sai'd that "Pretrial release has 

long been recog!lized as 'a'vftal concClliftant,of that presumption." 

M. at 424. 'The opfnion then 'states .(ibid): 

Whether the right to pretrfal release is • 
based on the Fifth Amendment guarantee of no 
deprivation of 1fberty wfthdue process of law. 
or on the Eighth Amendment's prohibition of 
excessive'bafl, ft clearly'is not absolute in 
either the civil or military spheres. The' 
government's legitimate interest that tho~e 

, arrested on probable cause give reasonable 
assurance that they will appear for tri a1' 
and submit to sentence if convicted must be 
weighed1n the balance. [citing, e.g., Stack 
v. Boyle. supra] --
-.'.;. ,,) 

Of course this 1s self-evident; no court has held that the right to , 
bail requires the releas<.!" of every accused regardless of his or her 

ability to provide reasonable assurance against flight. If this is 

all that is meant by the statement that rights under the Eighth 

Amendment are not "absolute," it is entirely consistent with a 

9 
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constitutional right to bail. Note also that the court, in,contrast 

to its ,opinion inMastrian,aPllears to leave ,open the question of. 

whether ,or not th~!e :is a constitutional right" to, pretrial release 

based on .. the Eighth Amendment. , , 

Most of .the cases whi~h bui.ld on. the' Shaky foulJdaticm of the 

Mastriall theory that there is 110 Eigpth.,t\I1tendmentright to ba1.1 hjlXe 

not involved denial of~ pretrial bail .1Ind a,re therefore n9 authority 

one way, or the other on the cOl1stituti ona 11 ty of such a denf a 1. 

These cases fall into four categories. 

10 

(1) Many, like Mastrian .itself, invoJve the. alleged excessive-· 

ness of bail set by the state cour,ts. This was the sitUlltion in •. 

Pilkinton v. Circuit Court, 324 F,2!f45 (8th, Cir. 1~~3), which 

preceeded Mastrian~ and isfre'quentlY cited'W!th it ,forthe" s~e 
proposition; and there are manY other. c,lIses of thi!i type, . 

(2) In another Jarge':group of ~ases, the issue;,was the ,right 

to bai 1 on appea 1 aft~r. c9nviction; • Differeirt consi'derati on; apply 

after conviction, dil'(e~nt con~'titutio~al standards, ~re' appropriate, 

and cases of this type are not relevant to the pretrial situation. 

(3) A third categ~~Y1S com~~sed ;of iases' in which bail was 

denied to def~'nd~~t/charged ~ith c~~ital ~l'f~nses: As with 

appeal, historical factors' and policy reasons 'have,required special 

constitutional co~sideration of this problem and such' cases have 

no weight ~s authority against a general constitutio'nal right to 

pretrial bail. 

,. 

" 
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(4) Some of the cases which declare that there is no 

constitutirmal right to bail involve miscellaneous other situations 
",' j1"'t ·f'l; 

other than pretrial detention, as to which they are irrelevant. 

E.g., In're Whitney, 421 F.2d 337 (1st Cir. 1970) '(bail' pending 
. .. ,) , 

probation revocation hearing); Roberson v. Connecticut, 501 F.2d 

305 (2d. Cir.'~974) '(ibid); Hemphill v. United States~ 392 F.2d 

(8th Cir. 1968),. cert. denied, 393 U:S. 877 (1968) (pretrfal bail 
~ , ' "\. , 

claim mooted if raised on federal habeas corpus"'after conviction); 

Plumley v~ Coi:n~r, 361 F. Supp. 1117 (S.D. W.V.A. '1973) (ibid). 

When ail 'the above dicta have 'been 'weeded out, it is apparent 

that the assertion that the Eighth 'Ame~dment do~s not imply protec-
" _, , • • • < '. • ' •• :" _ ~t . 

tion against denial of pretrial bail is without substantial 

foundation. In additiqn to the limitation of the ~cope of the '~i9ht 
: ,.,: 

in capital cases, the only square holdings unholding denial of bail . 
against, during or before const1tutionalattac" have arisen from 

,.i . . 
very exceptional circumstances involving protection for orderly 

trial processe~. See United States v. Gilbert, 425 F.2d 490, 

491-92 (ltC. Cir. 1969): 

.' We are satisfied that courts have the inherent 

11 

power to 'confine the defendant in orde~ to protect future' 

witnesses at the pretrial stage as well as during trial. 

Yet this- power shoul'd be '~xercised with 'great ~are and" 

only after a hearlng which affords the defendant '~n ample 

opportunity to refute the charges that if released he might 

/ 
26-371 0 - 78 - 10 
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threaten or cause to be threatened a po~ential witness or 

othe~ise unlawfully interfere with the criminal prosecuti?n. 

The court in Gilbert reversed the denial of pretri al bail and remanded 

the case for f~rther'proceedings at which the'government would be 

required to p~oduce'stronger evidence of danger to witnesses: United 

States v. Wind, 527 F.2d 672 (6th Cir.- 1975) vacated a similar denial 
. " . 

of pretrial baii because of inadequacie~ in the hearing below. Both 

cases relied on Carbo 'vo U~ited Sta~s: 288 F.2d 282, 686 (9th Cir. 
o . '. \. 

1961) (bail revoked during trial to insure orderly trlalprocess). 

It is clear, h~ever, that this ex~ePtion to "the federal righ~ t'o bail 
'.' , ' ' 

is to be extellded to the p~etrial phase only in an "extreme or 
. _ 1· . I ~ 

unusual case> Carbo v.' United States, 82 S.Ct. 662, 7 LEd.2d 769 

(1962) Douglas, Cir'cuit J.): The eX~remelY narrow scope ,of this 

limitation on the right to bail is stressed in the most recent Sixth 

Circuit Case, United States v. Bigelow, 544 F.2d 904 (lim;), whi,ch 

vacated an ~rder denying bail and limited the Carbo-Gilbert_doctrine . , .. " '. 

to cases in which the operation of the court,~asdirectly ~hreatened. 

The court sai-d\hat "T~ insure the orderly prog;ess ,of a criminal 

prosecution preventative detention should be used only in an extreme 

or unus'ual case wh~n the court's own processes are, jeopardized as by 

threats against a witness." 

I conclude from this legi\l analysis that, the bail clause of the 

Eiglith Pinendment necessarily imports a const1t~Uona 1 ri ght to bai 1 

- - --- -------- -------- ----
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in non":capital cases, that there 15 no substlntial authority to the 

contrary, and tliatwhen the question is slltiarel,Y presented to the' 

Supreme Court the Court will so liold. "With theClne possible exception 

of the proVision in Sec. 23-1322(a)(3) for preventive detention to 

prevent the ,obstruction of justice, I think that the present prev~ntive 

detentionprovision~ of the District of Columbia Code are unconsti­

tutional. To further expand the scope of legislation that is presently 

proballly'unconstitutional is' unjustifiable, 

This historical analysis is supported by histort'cal evidence. 

The circumstances surrounding the adoption by the 'first Congress 

• of the excessive ban clause and that clause's 'antecedents in both 

colonial and Engl1shhistory are consistent only, w{th theinterpre':' 

tat10n that'I have advanced above', The antecedents of bail lie in 

English history and 'two,things ,stand out in this pre-revolutionary 

background. The first is that relief against abusive pretrial 

imprisonment was one of those fundamental aspects of liberty which 

was of most concern during the formative era of English law; 

Second, English protection against pretr1al detention cOmprised 

three separat~ butessent1alelements. The first was the determina-' 

tion of whether a giVen defendant had the right to release on bail, 

answered by'the Petition of Right of 1628; by a long line of statutes 

which spelled out'which cases must and which must not be bailed 

by justices of the peace, 'and by 'the discretionary power of ' the 

j~dges of the King's bench to,bail any 'case riot bailable by the 

II 
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lower,j~dtci~ry., " Second was ,the sil1Jp1e, ,Elffective habeils corp~~, ., 

procedu~! enac~d ~y',,~h~,Habe~s ~Qrpus ·Act.of]67~ i3hCharles 2, '," 

c. ~,whiC;h was, deve10pe.d,t'? conVer~,i(ltol:'ea1H:y'r,ightscjeriYed :, 'r' 

from 1e~ishtio~w.hich c;ou1d, otherwi~e ~ethwarted .. T,hird 'was;the 

p~tef~ipn ,aga,inst;judiciil1 a~l,Ise, provid,ed by the e)!<;es,sjv,e:bail clause, 

of the lUll ,of Rights of 1689;"which,becauselle~cessivebai1 hath. 

been .. requ1rEl.d of persqns c~mittedin crim.ina1,cases",to elude the,,; 

benefit of the laws made for the 1iber,ty of, the ,subjec;ts," prov,i<ted:~,',: 

"That ex~ess~ve bail o!-\ght: not tqbe, r~.quired <. ". • ." 

The protective structure t~us s~a!lds1ike a three~legge<tstool" ',' 

but when the ,Americansstrength~ne_dl!n~1; copverted the,ir Engli.sh·statu~ d 

tory legacy i,ntoconstituti,on",l dogm,!,o!le of "t~e, ·legs~as,(J)1itte<t •. 

This is the, heart of the, federaJ. const'ltutionalprobl~'whichhas been 

analyzed .abov~~i The, ,prJn~ip1e .of habeas ceorp\ls,fo!Jn,d jts way into 

Article 1, sec~ipn 9 of th.e constitution, while the ex):es'sive ,bail 

1angua9,Il!?f. the 1689 Bill of.,~jghJ<s;,was illc1uded in our Eighth ,Amend~ 

ment. But the .under1y,ilJ\I righj;-, to the, re(nedy,ofba.il itself. which~ 

these enactments sup,plemented an~ guarant~e~,.;w,asl~itted. l' am 

convinced thal this omissj(;m, was an, inaqvertent mistake, the error 

of Geor\le !1ason.~ the dri1ftsm~n of the Virgini,! Decii\ration ,of Rights 

of 1776, from~~ch thc,langu~ge of the bail clclUSe:9f the Eighth, 

Amendment Wi\S dr.;aWll."Mason' s purpose was thEl crElatiOll of a "new'. ' 

, government upon a broad foundation~' and ,the. provision of ~!the most 

effectual se~uri ties fqr .the essential rights, of h,lIIIan 'nature. both '" 

" 
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in civil and. religio,usJfberty.u:bRow]and"life .0fGeQrge foIasolj" ,", 

239 (1892h', Mason ,was ,a student:of and ,thoroughly familiar,with ',', , 
• " , - ~.. • I.- • 

English constitut:!ona1.h1storYj bilt he was'iriota.Jawyer .. ,He was. 

.' certainly famj1 iarwith.:the ri,riging ;lang!-\age :of the Jng1ishBi 11 J 

of Rights'; '6utthe :under1ying:fundamerita1 bai.1 law of both Eng1 and 

and the colonies w~s'buried'in technical'jargon, 

Mason's mistake was thereafter carried forward;w,itb,sodittlEl.r, '" 

discussion,that the 1atent.afllbiguity oL~he ,clause was never !lotic;ed. 

There was almost no' discuSsion ,of the, clause,when it WaS adopted by 

Congress and that ljtt1e',only ,cOncerned,th,e vaglleness.of:the phrase 

"excessive bail."':1: Annals, o,f, Congress 754 (.1789.,91)., The prevai 1 ing 

view of the'times is 111ust~ated b~ th~ North~st O.r,dinance.' ,enacted' '. . . . 
by thi!' Continental Congress in 1787~ whic'hpr~vjde~ that "all persons 

" -" . ! ~.', ~ 7 • ,~ . ~ " <., .; • 

shall be bai1ab.le, .. ,un1ess for/capital 'offences, ,where· the pr.oof shall 

be evident 'or. thepres~~p:ti~ng~at . '.,.", Th1 s 1an~uage ~as taken 

from Mass·~~~~.setts· and.P~n~sY1vania 1aws.iirst <t~;e10ped: in',~he 
seventeen~"century,and',wasr~peated in mo,st 'oJ the early state 

constitu~ions of the,:revolutiona~y.era, : 
,i.' - ", _. • , .. , 

Both'Mason and the first congr.ess wer.econcerned to, 'effectuate 

protection for '~~sseh~ia1' ri,ghts i,', and the ,only reading' of the Eighth 

Jlmendment ~o~;is~nt with 't~~~: ~ur~ose is to import into it 'a right 

to ,liai1 secure :against Doth' legislative and, judic1.a1,abridgement. 

While such an interpretation leaves unreso1yed the,precisescqpe ,of, 

the' right and its possible 1 ifl1i tatton in extremesituation~, the 

~=~,,,,-~--------~-,- "---"-, .. , 
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alternative is' to reduce the Amendment to surplusage and .to, 

disregard' (1) ,·the important role of bail as a fundamental right in 

the development of ,'E.nglishlfberty; (2) the nondiscretionary 

character of contemporary English and colonfalbafl law; (3) significant 

trends fnearly colonial legislation which went,far beyond English 

law in their liberality; and,(4) the principal ,objective of ' the Bill 

of Rights to protect, against congressional abuse. 

If my constitutional analysis is accepted,., there is a'right to 

bail in a1'l non-capital cases subject to only very limited exceptions, 

such as' the protection of the trial process. see the Carbo case. supra. 

In high risk cases ,'a1temativesavaflable to the 
government should suffice to provide for essential 
public interests. These alternatives include speedy 
trial at the discretion of the government. with the 
possibility of detention as a sanction for unjustifiable 
delaying tactics by the defendant; probation control 
over the accused. da fly reporti ngto the po.1i ce or, 
restrictions on travel; and discretion to detain an 
accused who has absconded in the instant orin a'prior 
recent case (perhaps within five years). Only where, 
the government can estal'lisll,,';,lJat release would ,create' 
a high risk of violent inj~ry to a specific victim. 
conip1ainant. or witness~iloUld detention be permitted 
as a preventive measure. Even then detention should 
be contingent upon ~ speedy ·tria1. and conditions 
of confinement should permit defendants to cOlllJlunicate 
freely witlicounse1.'famflyand ,friends,. and, provide 
them with a standard of living substantially better 
than that of sentenced prisoners.' Default by the, 
government in meeting th~se conditions in any case, 
should abrogate its privilege to detain. 

Even if preventive detention is held not to be constitutionally 

proscribed. it should be rejected on policy grounds. The vices of 

pretrial detention are its imposition of punishment before conviction. 

---~-.~----------------------------------------~ 
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thus impairing the presumption of innocence. andfts impairment of ' 

the right to fair trial. But the overwhelmi,ng practical objection 

to pretrial 'detention is that the kinds of precise prediction of 

future conduct which it requires cannot be'made at any, reasonable' 

levin of reliability even under the best of fact finding and diagnostiC 

circumstances. ',See Diamond. The Psychiatric Prediction of Danger­

ousness. 123 U.Pa.l.Rev. 439 (1974); Monah~n. The Prevention of 

Violence. in j; 'Monahan (ed.) ;~ommunftyMent~l Health and the 
• .>"" '.' _ • ' f 

Criminal JusticeSystern 13 '(1975) ; Honahaii. SoCial PoHcyImp1ications 
• '",' -'.' ".- , " :" -' •• ' III 

of the Inabf'li tyto "redi ct :Vio 1erice. 31' j ;'Socia1 ISsues 153 (1975); 

Von Hirsch.' Prediction of Criminal Conduct and Preventive Confinement 
, .' ' \ '. ~ 

of Convicted Persons'. 21 Buffalo '~.Rev, 717(1972); Tribe. An Ounce 

of Detention: Preventive Justice in the World of John Mitchell. 

56 Va. L. Rev."371 (1970). Even 'if tii~ neCeS[ilry predi'ctions could 

be made under ideal conditions. its application to the criminal 

justice system woiJ1dhave to be 'carried out oil II mass scale,before 

the lowest 1eve1jtldicf'ary without the timi!i)r facilities for the 

development of the factual background of each case. 'Under such 

conditions it would ineVitably deteriorate into the worst kind of 

uncontrolled discretion. 

There is a simpler. more practicable a1tern'ative to preventive 

detention in order to reduce the risks of pretrial liberty. If the 

period of time spent on pretrial release were drastically reduced 
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through effective implementa~ion of the speedy trial concept. there' . 

would I!e.a ,~prr~spondi.n~ reducti.on in the risk of night or the da.nger 

of crimjnal.,:onduct by tho~e release~. '. Corrmon sense alone would 

indicaj;ethi~!,.a~d it is supported by one careful rece~t, ;;t~dy. se~: 
Clar~e,. Ft:e~man ~ ~och., Bai 1 Ris~: AMu1.tJvarj,at~ An~lysis ,.!i 'J. Legal 

Studies 341,(1976). The autho('s'analysis of their empirical.,:d~ta 

concl uded )tha.t ; 

.' , Coul:t~isposij;toll t1me •. defined,her:e as the. , 
amount of tiw~ elapsing from the defendant's release 
un.til the,dispos,ition of; his case by the cou'rt (or. 
until he' fails to appear or'is rearrested for a 

\ new crime. if'either of tho:ie:events occurs before 
disposition) 'must be considered the variable of' 
.greatest import~nce. Among th~defendants studied. 
the likelihood of "survival"--avoidance of non- ' 

, " appearance an.d rllarrest.,~dr:opped anaVf!!rage .. of 
five percentage points for each two weeks their 
c~ses remained open, This'su9gests that reducing 
court delay should be high on the agenda of those' 
wM.could~r:eform the bail ~}'stem " (l~. at 341) 

,," ~ 1. .'. • 

If this, committee rf;!ally want~ to affect ,a reduction· of crill\E!s,, 

comnitted by tho~e onp'retri~,lrelE\ase. i~ ,shoul.d direct i~ 

attenti on,' to s~.,:h practi ca 1 propos!!l!? t9l: reform; .' 
, . 
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