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I appreciate this opportunity to testify on the pretrial detention
provisions of the District Columbia Code. It is a problem in which I
have long been 1nterested Dur1ng the nlneteen f1ft1es I carr1ed out, in
Philadelphxa and New York the flrst emp1r1ca1 studies of the 1mpact of
the ba11 system on crim1nal just1ce adm1n1strat1on and on the rights of _
defendants. I have a]so published stud1es on the scope of the constitu-
tlona1 Iiberty pendlng tr1a] w1th part1cu1ar emphas1s on the h1story and‘
Judicia] interpretations of the E1ghth Amendment. R Vi

' The provis1ons of D C. ba11 1aw which deny pretr1a1 ba11 or any other
form of cond1t1ona1 pretr1a1 freedom to persons accused of less than capital
offenses raise the most'sertous const1tut1ona1 probIems prob]ems which the
proposed amendments of H.R. 7747 will on]y aggravate. Two constjtut1ona1
prov1s1ons are re]evant, the first be1ng the due Process c]ause of the
Fifth Amendment. It is self—eV1dent that pretr1a1 1mprxsonment 1nf11cts
pun:shment before convxct1on, punishment that in many cases is suffered
even though there neVer 1s any conv1ct1on. My own research has .

given emp1r1ca1 support for the connnn sense propos1t1ons that pretr1a1

1mprisonment preJud1ces the r1ght to a fa1r tr1a1 and in the event of
conv1ct1on. to a fa1r d1spos1t1on of the 1mpr1$oned defendant S case.i
Compared with defendants who obta1n pretr1a1 re]ease, the Ja11ed defendant
is hampered 1n the preparatlon of a defense, is more 11ke1y to be conv1cted
and, if conv1cted 11ke1y to rece1ve a comparat1ve1y more severe sentence.
To JUStlfy such invasions of bas1c rights wou]d, under the balancing tests
enunciated by the Supreme Court 1n due process cases, requ1re a show1ng of
compeIling necess1ty and the absence of any alternat1ve and ]ess preJud1c1a1

'remedies. This test cannot be met for the obvxous a]ternative--to prov1de
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a speedy trial for a11eged1y dangerous defendants--would prov1de an effec-
tive and suff1c1ent remedy for the abuses w1th wh1ch th1s 1eg1s]at1on
a11egedly deals. Absent the fost compe111ng pub11c necess1ty, the cumu]a-
tive effect of ‘these d1scr1m1nat1ons 1s to depr1ve the Jalled defendant of
his rlghts to due’ process under the F1fth Amendment. These 1ssues and the
effectiveness of speedy tr1a1$, have been we]] documented and I w111 not
elaborate further on them now, a]though 1 th1nk they have rece1ved very
1nadeqdate attentlon in"the Congress and in the Courts. Clearly one matter

on which this conm1ttee should press forward is effect1ve speedy trla]

.; .

1eg1s1at1on.
The second relevant const1tut10na1 prOV1sxon, and the one I w1sh to
emphas1ze is the c]ause of the “ '
E1ghth Amendment wh1ch spec1f1ca1]y refers to bail. The language of this »
- clause is puzzl1ng, for on its face it on]y deals w1th protect1on aga1nst‘
excessive ba11 But both h1story and log1c d1ctate that the on]y tenab]eh
1nterpretat1on of the’ Amendment is to read it as guarantee1ng a const1tu-
tional rlght to pretr1a1 ba11 in non-cap1ta1 cases. Such an 1nterpretat1on
is compel]ed betause, if the c]ause is g1ven a 11tera1 readmgF 1ts words
are amb1guous and 1ts s1gn1f1cance is tr1v1a1 If 1t means only that ]
Jjudges must not set excess1ve bail 1n those cases 1n wh1ch they set ba11 i
biit that they are free to’ deny ba11 altogether, the clause is a nu111ty,
for ae Mr. Just But1er wrote more than 50 years ago 1n Un1ted States v ‘
Mot]ow, 10 F. 2d 65/, 659 (7th C1r., But1er, C1r. Just1ce, 1926), "The _
prov1s1on forb1dd1ng excessive bail would be fut11e if mag1strates were
left free to deny bail." If it is read to leave Congress free to legislate

the denial of bail in any or all cases, then there is no need for the clause
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at al], for excess1veness of ba11 would be guarded aga1nst by ordinary
concepts of due process and leglslat1ve 1nterpretat1on. Nhen.the members -
of the f1rst Congress enacted _the B111 of R1ghts and sent, it out to the

‘ states=for ratlficat1on they thought they were adopt1ng a charter of

fundamehta] 11bert1es Madison laid stress ‘on the 1ntent that prptect1on

aga1nst abuse of these 11bert1es . B S
must be 1eve11ed against the, 1eg1slat1ve (branch) for it
is 'the most powerful, and most likely“te be abdsed becaiise’
it is under the least control... Hence, so-far as.a, dec]ara-.u»
tioh‘of rights can'terd'to prevent ‘the exercise -of undue
. power,, it.cann6t be doubted but such; dec]arat1on ,is proper. . . .
‘(1 Annals of Congréess” 437, 1789-91)-
Ten Yedrs Tater, in Witing about Freedsii of the' press and thé Sedition
Act, Madison reiterated that whereas the English Bill of Rights was "not

reared agaxnst the Parhament but aga1nst the roya] perogat1ve, DL n

LS

the. United States the case 1s a1together d1ffer ”‘:hat protect1on

against 1egis1at1ve abuse is also’ secured Q,Nr1tings of James Mad1son
386-87 (Hunt ed ]906)

T i e Sl ey e

Thus the purpose of the 8111 of R]ghts, 1nc1ud1ng the E1ghth Amgndment;
was to_secure protect1on_aga1nst lngs]atjve as,well as executive and -
Jud1c1a1 abuse. To 1nterpret the excesslve ba11 c1ause as offering.no pro- |
tect1on‘aga1nst Congress1ona] den1a] of the r1ght to ba1] f11es in the face

of th1s undisputed history. e

_ The Supreme Court has had few [occasions te deal with the bail.clause
and there 1s ro author1tat1ve Jud1c1a1 reso]ut1on of the question of whether
or not the Elghth Amendment necessar11y 1mports a, const1tut1onal right to,
ba11 I want to elaborate that _point in a moment, for 1t is widely mis-
understood » B P -
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The most obvious reason for this failure to resolve an important consti tu-
tional question, as the Court itself emphasized in 1951, is that
‘from the passage of the Judiciary Act of 1789, 1 Stat. 73, 91,
to the present Federal Rules of Criminal Procedure, Rule 6(a)(1),
federal law has unequivally provided that a person arrested for
a non-capital offense shall be admitted to bail. Stack v. Boyle,
" 342-0.8, 1 (1951), ' ’ :
Thus until very recently there has been no reason forthe Court to deter-
mine the scope of the bail clause. The Court‘hasl however, ‘made it very
clear that it views the ﬁjght to bail'as’a fundamental component of our
system of law.” In Stack v. Bozie, which concerned only the issue of
excessiveness and not the depial of bail, the Court nonetheless went on

this traditional right to freedom before corviction permits

the unhampered preparation of a defense, and serves to prevent

the infliction of punishment prior to conviction. . .. Unless this
- right 'to bail before trial is preserved, the presumption of

innocence, secured on;y after centuries .of struggle, would lose

its meaning.’ 1d. at 3.
Twenty years later, in Schilb v. Keubel, 404 U.S. 357, 365 (1971), the
Court reasserted the importance 1t attached to théﬂ@aftér, éaying that
“Bail, of course, 1s basic to our system of law," and in that case the
Court express¥y Teft open the question of a constitutional right to bail
with the observation that'". . . we are not . . . conperhed here with ary
fundamental right to bat1." ‘ »

The only Supreme Court ‘authority which s asserted as being contrary

) to the position T am advancing here--that the Eighth Amendment incorporates

a constitutional right to bail--is a dictum in Carlson v. Landon, 342 U.S.
524, 545-46(1952), a case decided in the same ‘term as Stack v. Boyle, supra.
Carlson v. Landon has frequently been miscited as a dispositive holding

that the kmendment imports no right to bail, In fact, however, it concerned
only the rights of aliens in deportation proceedings, and a 5-4 majority

o T e AR et e e Ll it
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’

held that alien alleged communists facing deportation charges were not
entitled to bail under the Eighth Amendment. The Court copcentrated almost
exclusiv}e]y on the legal status of aliens and on an interpretation of the '
Internal Security Act of 1950. The govefnment's brief and arghmeﬁt before
the Court stressed the non-grimin;I nature of deportation, Congress' abso-
lute power over entry and deportation of aIigns and the assertion that the
Eighth Amendment‘appjied only to criminal cases. 96 L.Ed. 551-52. Below,
the Court of'Appeals‘had likewise placed aimost.exclusive stress on the
alien ‘and communist issues, itQ‘dpinion characterizing a‘cqmmunist as "an
enemy of the state and of every person in it." Carlson V. Landon, 187 F.2d
991, 997 (th Cir. 1951). - |

It was in this context that the Supreme Court's majbrity opinion; almost
as an after thought, included near the end a short paragraph stating that
the Eighth Amendment does noE‘require that all arrests‘be.bailable. but méans
"merely to provide that bail shall not b§'e¥cessiye in those cases where it
is proper toA?ranf bail." 342 U.S.‘at 545. As will be furthef elaborated
below, the paragraph, raising a question which had not been argued or briefed,
ignored the Amendmeniis Amefican roots, misunderstood an English treatjée; )
an&~distortéd the COngre§siona1_debate on the Bill of Rights by a misleading
cltation fo the Annals of Congress. Moreover, the dictum immediately
folIOWedvavpassagé which stressed that aliens do not have the same rights

as citizens charged with criminal cffenses, and the opinion concluded with

the observation that "the Eighth Amendment does not require that bail be

allowed under the circumstances of these cases." 342 U.S. at 546 (emphasis.
added). '

This dictum must also be read ‘in conjunction with Stack v. Boyle, supra,

v
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which, -as T have 'moted, was-decided in the saie term. Stack v. Bovie 3 o
assertion of the fundamental nature of the right to bail cannot be’ recon- -

LF

ciied with ‘the cava]ier, siipshod dictum in Carlson v. Landon. Stack

iy

dea]t only with the question of exéessiveness of bail and, being decided't:;
under federal statutory 1aw,“the courtlhad no occasion to reach the auestion
of ‘constitutional rights against denial of bail. But the Court characterized
bail as the "traditionai right to freedom before conviction® which "permits
the unhampered preparation of & defense, and serves to prevent the infiic-
tion of punishment prior to conviction Uniess this ‘right to bai] before
trial is preserved the presumption of innocence, secured only after centuries
of stuggle, would lose its meaning." Id. at 4.
Carison was decided by a 5-4 split Court in 1952, whatever significance

may once have attached to its bai] dictum has been eroded by the steady
development of defendants' constitutiona1 rights in ‘the ensuing quarter
century.” In a succession of Tandmark cases, the protection of state criminal
defendants has been extended by thé incorporation in the Fourteenth Amendment
.of various provisions of the Bill of Rights. See Benton v. Marziand 395
u.s. 784 {1954) (guarantee against double Jecpardy) Gideon v.’ Hainwright,

372 U, S 335 (T963)(right to assistance of counsei) Mailov v. Hogan 378
U.5. 1 (1964)(privilege against se1f-incrimination); Pointer v. Texas, 380
U.S. 400 (1965)(confrontation guarantee). In Klopfer v. North Carolina,
386 U.S. 213 (1967)(right to speedy trial), the Court was motivated {n part-
by its conicern to mitigate the potentiai evils of pretria1 imprisonment
Inre Hinship. '397 U.5. 358 (1970) dealing with the requirement of proof

beyond a reasonabie doubt characterized the presumption of innocence as

as “bedrock . principle“ of our criminai law administration. ;g. ‘at 363.
Robinson v. California, 370 U.S. 660 (1967), expressly incorporated in the

T T I
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Fourteenth Amendment the cruel and unusual punishment clause of the Eighth
Amendment.  And, as I have already noted, in Schilb V. Kuebel, 404 U.S.
357, 365 (1971), ‘the Court said that'“Baii, of course, ‘is basic to our
system of Jaw." In View of this developient it is clear that, ss far as’
the Supreme Gourt 1s concerned, the question of whether”or riot the Eighf'h
Amendment implies a constitutional right*to«baii is open and Undecided.'

v

In the iower federa] courts a nunber of cases in the iast tweive .
years have asserted the literalist position that the Eighth Amendment
does not guarantee the right to baii Most are dicta and they ali
derive from a brief unsupported dictum in the S0~ ca11ed 1eading case
of Mastrian v, Hedman, 326 F.2d 708, 710 (Bth Cir. 1964), cert denied
376 U.S. 965 (1964) The Mastrian case invo]ved a11eged1y excessive
bail in a state prosecution denial of bail was not an issue hone-
theless the court said (at 710)

While it is inherent in our American concept of Tiberty
that a right to bail shall generally exist, this has. --
never been held to mean that a.state must make every
» criminal offense subject-to such a’right or that the

right provided as to offenses made subject to bail
must be:so administered that every accused will always
be able to secure his liberty pending trial. Tradi-
tionally and acceptedly, there are offenses of a“
nature as to which a state properly may refuse to
make provision for a right to bail. (We are ot -
here concerned with what these offenses _may be.)

Severai things are noteworthy in this extraordinary paragraph

First, aithough the opening statement asserts that it is "#nherent"
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that "a right to bail skall generally exist," the‘restvof the,passagei
leaves‘this deciaration hanging in. mid-air. There.is a vague suggesé
tion which no later cases have elaborated that there are implied -
federal constjtutional limits to thenpower'of the states to declare
offenses nonbailable. If this is what, the'court meant the case - 1
has been repeatedly miscited for the proposition that there is no
federal’ constitutional right to bail The ambiguity remains 7
unresoived. Second the only federal constitutional bail remedy
which the court finds to be avai]abie to state pretrial prisoners
is that they are to be protected against arbitrary or discrimina-
tory deprivation of whatever rights they may have under state bait
law. As applied to state cases, the effect of Iimiting relief to
arbitrariness effectively renders the Eighth Amendment a total '
nullity. As the court itself notes; the right not to be treated
"arbitrarily or discriminatori]y" i; generally applicable to all
"substantive or procedural benefits under [a state' sJ criminal Taw
system . .. It derives directly from the .due process clause - of
the Fouiteenth Amendment and would exist whether or not there vas
any Eighth Amendment. -
It is significant that a much ‘more recent 8th Circuit baii o
case does not cite Mastrian at al] ‘in discussing the constitutiona]

issue. DeChamgIain v. Lovelace, 510 F2d 419 (8th Cir 1975), .

139
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vacated as moot, 421 U,S. 996 (-1975); Hiivolved.the right to release
from conv¥inement pending Court-martiaifunder the Uniform Code of
hd Military Justice; thé court held that the accused serviceman must -
be afforded the right to a hearing before & neutral officer or
judgerat which the government must bear the burden of proving the

*

‘ necessity for confinemerit pending trial. The-court cited In re
Winship, supra, on the presumption of innocence'as’a‘"fundamental
component of due process" and then said ‘that: "Pretrial release has
long been recognized as-a’vital concomitant of that presumption.”
Id. at 424. The opinion then'states {jbid):

Whether the right to pretrial release is’’
based on the Fifth Amendment guarantee of no
deprivation of 1iberty with due process of law.
or on the Eighth Amendment's prohibition of
excessive bail, it clearly'is not-absolute in
either the civil or military spheres. The’
- 'government's legitimate interest that those
arrested on probable cause give reasonable
' assurance that they will appear for trial
and submit to sentence if convicted must be
i weighed in the ‘balance. [citing. e.g., Stack -
Boyle. supral N
0f course this is self-evident, no court has heid that the right to
bail requires the reiease of every accused regardless of his or her
ability to provide reasonable assurance against flight. If this is
# all that is meant by the statement that rights under the Eighth

Amendment are not “absolute," it is entirely consistent with a

SO - . e
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constitutional right to bail. Note also that the court, in contrast

to its opinion in Mastrian, appears to.leave .open the question of.

i whether or not there.is a constitutional right. to. pretrial.release

based on the Eighth Amendment. ..
Most of ‘the cases which build on the: shaky foundation of the .
Mastrian theory that there is no Eighth Amendment right. to. bail have
; » not involved denial of: pretrial bail and are therefore: no. authority
one way or the other on the constitutionality of such.a denial.
These cases- fall into four categories.

(1) Many, like Mastrian itself, jnvolve the: alleged excessive-.

ness of bail set by the state courts. This was the situation in
pilkinton v. Circuit Court, 324 F.2d 45 (8th-Cir. 1963), which

preceeded Mastrian and is. frequently cited with it for the same
proposition; and there are many other cases of this type. o

(2) In another large group of cases the issue was. the right
to bail on appeal after conviction Different considerations apply
after conviction, diff&rent constitutional standards are appropriate,
) and. cases of this type are not relevant to the pretrial situation.
3 (3) A third category is composed of cases in which bail was
denied to defendants charged w1th capital offenses As with
appeal, historical factors and policy reasons have required special
constitutional conSideration of this problem and such cases have
no weight as authority against a general constitutional right to '

pretrial bail.

»
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{4y Some of the cases which declare that there is no
constitutional right to bail involve miscellaneous other situations
other’ thar pretrial detention, as to which they are irrelevant
E.g., _I_n__r_e_bm_i_tngy. 421 F.2d 337 (lst cir. 1970) (bail pending

probation revocation hearing), Roberson A COnnecticut, 501 F. 2d

305 (2d “tir. 1974) (ibid) emphill V. United States 392 F.2d

(8th Cir 1968), cert denied 393 us. 877 (1968) (pretrial bail
claim mooted if raised on federal habeas corpus after conviction),
lunlez V. Coiner. 361 F. Supp lll7 (S D. W.V.A. 1973) (_gig)

When “all the above dicta have been weeded out, it is apparent
that the assertion that the Eighth Amendment does not imply protec- ‘
tion against denial of pretrial bail is withoit substantial
foundation. In addition to the limitation of the scope of the right
in capital cases, the only square holdings unholding denial of bail
against, during or before constitutional attack have arisen from
very exceptional circumstances involv1ng protection for orderly
trial’ processes See United States V. Gilbert 425 F. 2d 490,

491-92 (oc Clr‘ 1969) '

We are satisfied that courts have the inherent '

ipower to confine the defendant in order to protect future
witnesses at the pretrial stage as well as during trial
Yet this power should be exerc.sed with great care and o
only after a hearing which affords the defendant an ample
opportunity to refute the charges that if released he might

26-371 O - 78 = 10
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threaten or cause to be threatened a potential witness or
otherwise unlawfully interfere with the criminal prosecution.

The court in Gilbert reversed the denial of pretrial bail and remanded

the case for further proceedings at which the government would be

required to produce stronger evidence of danger to witnesses United v

States v. Wind, 527 F. 2d 672 (6th Cir 1975) vacated a similar denial
of pretrial bail because of inadequacies in the hearing below
cases relied on Carbo Ve United States 288 F. 2d 282 686 {9th Cir

1961) {bail revoked during trial to insure orderly trial process)

It is clear. however. that this exception to the federal right to bail

is to be extended to the pretrial phase only in an "extreme or

unusual case. Carbo V. United States. 84 S. Ct. 662 7 L.Ed. 2d 769

(1962) Douglas Circuit J. ) The extremely narrow scope of this

limitation on the right to bail is stressed in the most recent Sixth .

Circuit Case, United States V. Bigelow, 544 F. 2d 904 (1976), which v
vacated an order denying bail and limited the Carbo-Gilbert doctrine

to cases in which the operation of the court was directly threatenedr
The court said that "To insure the orderly progress of a criminal
prosecution preventative detention should be used only in an extreme
or unusual case when the court S own processes are Jeopardized as by
threats against a witness " » '

i conclude from this legal analysis that the bail clause of the
Eighth Amendment necessarily imports a constitutional right to bail

AN
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n non-capital eases, that there i no substantial authority to the
contrary, and that when the question is squarely présented to the
Supreme Sourt the Court will so hold.'”ﬂith the -one possibie exception
of the provision in Sec. 23-1322(a)(3) for preventive detention to
prevent the obstruction of Justice, I think’that the present preventive
detention-provisions of ‘the Distiict of ‘Columbia Code are unconsti-
tutional. To further expand:the scope of - iegislation that is presently
probably unconstitutional s unjustifiable.

' This historical analysis 1s supported by historical evidence.
The circumstances sufrouriding the adoption by the first Congress -
of the excessive bail clause and that clause's ‘antecedents in both
colonial -and English history are consistent only with the interpre-
tation that'l have~advanCed above, Thevantecedents of bail Tie in
English history and ‘two- things stand out in this’ pre-revolutionary
background. The first is that relief -against abusive pretrial
imprisonment was one of those fundamental aspects of liberty which
was of most concern during the fonnative era of English Taw.
Second, English protection against pretrial detention comprised’
three separate but essential elements.  The first was the determina=
tion of whether'a given defendant had the right to release on bail,
answered by-the Petition of Right of 1628, by a Tong 1ine of statutes
which spelled out which cases must and which must not be bailed -
by justices of the peace, and by the discretionary power of the
Judges of the King's beénch to -bail any ‘case not bailable by’ the
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Tower judiciary. = Second was .the simple, effective habeas corpys- .. s .

procedure, enacted by-the ‘Habeas Corpus:Act, of :1679; 31:Charles 2, «:::

c. 2,-which was, developed.to convert: into reality:nights -derived -~ -

from legislation which.could otherwise be:thwarted. - Third was. the. -

protection egajnstnjudiciel abuse provided by the excessive bail clause.
of the .Bill of Rights of 1689 which, because_“ekcessive_bail hath. .- :
been. required of persons committed in criminal cases,-to elude the...: - i

benefit of the laws made for the liberty of, the subjects," provided  i.::

“That excessive bail ought. not to.be required - - . ." .. o Lo

The protective structure thus stands 1ike a three-legged :stool, : -
but when. the Americans strengthened and: converted their English statu- .
tory legacy into constitutional. dogma,one of .the: legs.was omitted. - '~

This is. the heart of the federal constitutional. problem. which has been-- *

analyzed. above.;. The principle of habeas corpus;found its way into:

Article 1, section.9 of the constitution, while the excessite~bail IR

ment. But the under]y;ng n1ghtntq the remedyfofgbaxl itself, which:
these enactments supplemented and guaranteed;.was:omitted.. .I:am
convinced that this omission:was an inadvertent-mistake; the error ..
of George uason%rthe.draftsmgn;of the Virginia Declaration.of Rights
of 1776, from_nhjch.tne,]angque of the bail: clause:of: the Edghth‘

Amendment was drawn.. Mason's purpose was the creation of a “new::. +::i-
. government upon a broad foundation" and :the provision. of “the most

effectual securities for.the essential rights of hunan’nature; both -

Ny
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in civil andAreligioys~]1bertyt? i1-Rowland;. Life of George Mason,

239 (1892): Mason.was a’student:of and ;thoroughly familiar:with PRCRES

English constitutional history; biit he was'inot -d.Jawyer.  .He was ,
fcertainly féﬁi]iarfwith:the'ringing:1angqage;of the English-Bi11,
ofkRights;fﬁut*the:underlying%fundamental,bail law . -of both England
and: the colonies weS'bUriediin;technica]fjargoné R

" Mason's mistake was thereafter carried‘fdrward;with~sor]ittle;g'

discussion: that ‘the Tatept: ambiguity of :the..clause was never noticed.

There was  almost no‘ discussion .of the clause:when it was adopted. by : .

Congress .and that littlesonly concerned.the vagueness-of -the phrase .-

"excessive bails":-q: Anna]s of COngress 754 (1789 91). -+ The preva1ling
view of the times 1s i11ustrated by the Northwest Ordinance enacted
by the' Cont1nenta1 Congress in 1787, which provided that "a]] persons

shall be ba11able, un]ess for cap1ta1 offences. where the proof shall
be ev1dent on the presumption great M This 1anguage was taken
from Massachusetts and Pennsylvania Taws, first deve]oped 1n the
Seventeenth century, and was repeated 1n most -of the ear1y state
const1tut10ns of the revolutlonary era ) .

Both Mason and the first congress were concerned to effectuate
protection for "essent1a1 rights", and the: only read1ng of the Eighth
Amendment cons1stent w1th }HAt purpose is to import 1nto 1t a right
to bail secure against both legislative and judicial. abridgement.
While such an interpretation leaves unresolved the;ppecise‘scqpe of

the right and its possible Timitation in extreme situations, the

R
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alternative 1s' to reduce the Amendment to surplusage and.to. . °
disregard (1) the imPOrtant.rdleiof bail as a fundamental. right in
the devélopment of English:¥iberty; {2) the nondiscretionary-
character of ‘contemporary English and colonial:bail law; (3) significant
trends - inearly colonial legislation which wént. far beyond English
law in their Viberality; and.(4) the principal.objective of the Bill
of Rights to.protéct against congressional abuse.

If my constitutional analysis is accepted,: there s a‘right to
bail inall -non-capital cases subject to only very limited exceptions.
such -as ‘the protection of the trial process, see the Carbo case, supra.

In high risk cases alternatives available to the
government should suffice to provide for essential
public interests. These alternatives include speedy -
trial at the discretion of the government, with the
possibility of detention as a sanction for unjustifiable
delaying tactics by the defendant; probation control
-over the accused, daily reporting ‘to the police or.
restrictions on travel; and discretion to detain an
‘accused who has: absconded in the instant or:in a prior
recent case (perhaps within five years). Only where

* the government can estab:lish.-that release would create ’
a high risk of violent injury to a specific victim,

- complainant, or witness cnouid.detention be permitted
as a preventive measure. Even then detention should
be contingent upon a speedy ‘trial, and conditions
of confinement should permit defendants to communicate
‘freely with .counsel,-family and friends, and provide
them with a standard of 1iving substantially better
than that of sentenced prisoners. - Default by the
government in meeting these conditions in any case .
should abrogate its privilege to detain. :

Even if preventive detention is held not to be constitutionally
proscribed, it should be rejected on policy grounds,  The vices of -

pretrial detention are its imposition of punishment before.conviction,
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thus impairing the presumption of innocence, and its impairient of

the right to fair trial. But the overwhelming practical objection

to pretrial ‘detention is that the kinds of precise prediction of
future conduct which it frequires cannot be-made at any .reasonable’
jével of reliability even under the best of fact finding and diagndstic

circumstances. *-See Diamond, The Psychiatric Prediction of Dangei-’

ousness, 123 U.Pa.L.Rev. 439 (1974); Monahan, The Prevention of
Violence, in J. Monahan (ed.), Community Mental Health and the

Criminal Justicé:Systémulgf(7975):’ﬁonahqﬁ, Sobié]‘Policy:imqlications
of the Inability to Predict Violénce, 37 Ji 'Social Issues 153 (1975);

Von Hirsch," Prediction of Criminal Conduct and Preventive Confinement

¥

of Convicted Pe?sons; 21 Buffalo L.Rev. 717j(1972);’TribeffAn Ounce
of Detention:  Prevéntive Justice in‘the World of John Mitchell,
56 Va. L. Rev. 371 (1970). Even'i% iiis necessary predictions could

be made undzr ideal conditions, its application to the criminal

Jjustice system woilld-have td be ‘carried out oh a mass scale: before
the Towest Tevel :jidiciary without the ‘timé ‘or facilities for the :
development of the factual background of each case. ‘ Under such’

conditions it would inevitably deteriorate into the worst kind of

uncontrolled discretion.

There is a simpler, more practicable alternative to preventive
detention in order to reduce the risks of pretrial liberty. If the

period of time spent on pretrial release were drastically reduced

e
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through effectiyefimplementapion of the speedy trial concept, there ., ¥‘$ :
e , g i

wouTd .be.a .corresponding reduction in the risk of flight or the danger: w.% |

of criminal,_conduct by those released. . Common sense alone would 3

indicate this, and it is supported by one careful .recent. study. See: . E

Clarke, Freeman_&:Koch, Bail Risk: A Multivariate Analysis; 5'J. Legal R
: Studies 341.(1976): The authors' analysis of their empirical.data -
' concluded thats .« - oo o Tt .

. . Court disposition time, defined-here as the : . .. , o
amount of time elapsing from the defendant's release » T
until the disposition of: his :case by the court. (or . o

until he fails to appear or’is rearrested for a

! -y new crime, if either of thoge:events -occurs before .. .. 3 ;
- ! * disposition) must be considered the variable of ¢
: .greatest importances Among the defendants studied, o ’ S
the 1ikelihood of neyrvival'--avoidance of non- "
., appearance -and rgarrestefdgopped an -average of . o o i
five percentage points for each two weeks their i
. -cases remained open, _This-suggests that reducing . ofo ;
: court delay should be high on the agenda of those’ A E 1 i
¥ .. whoscould-reform the bail system . .7& i (1d. at 341) . . : & I
: If this. committee really wants to-affect-a reduction :of. crimes- E
cdnmitte¢ by those on.pretrig]'relqase,‘ig.shquld direct its ... . - ¥
; attention-to such practical proposals: for- reforms. & -. - ;; T ' Jnt i
h 3 |
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