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INTROBUCTION

. This‘repOrt was deveToﬁed during the ?1rst year of a project

deswgnea to study the status of equa] employment oppowtun1ty and

'affwrmat1ve,act10n (EEO/AA) in the courts. It is 1ntended to prov1de

a start toward anSWering some basic questions about the ab111ty of

,courts to attract fiomen and members of m1nor1ty groups as emp]oyees

at all 1eVe1s of respons1b111ty

The EEO in the Courts progect was 1n1t1tated in 1977 under a

" grant to the National Center for State Courts from the Office of

Civil Rights'Compliance of the Law Enforcement Assistance Admini-
stration. The goa] of the project was to improve the capacity of
court systemS‘to‘provide equal emp]oymenf opportunities to individ-

uals or groups considered to have been deprived historically of job

"Opportun1t1es within judicial systems.

To achieve this goal, the study was des1gned to prOV1de needed
research regarding a rational basis for app11cat1on of equa1 employ-
ment‘opportunity Taws and regu1ations to state courts. It was also
deéigned to‘dotument the ways in which courts have responded to these
;egislative‘and procedural mandates, Finally, the program was
designéd to provide direct»technica1 assistarce to state courts in
the development and 1mp1ementat10n of equal emp]oyment Opportun1ty/
aff1rmat1ve action plans and programs required by such statutes and
regulations. | ; |

To a¢hieve these‘Bbjettives, the project staff

1) reviewed the historical and legal basis for the establishment

of equal employment opportunity laws and for the application
of such laws to state court systems; f




/#

¥

2) surVeyed the state of the art of: equa1 emp]oyment opportun1ty/ S ;%,
affirmative action comp11ance in state court systems through ‘ ~ﬂ
- a combmnat1on of questionnaires, ‘telephone interviews, and
on- s1te techn1ca1 a551stancn V1s1ts and :

3) prOVTded a program of on-site techn1cal ass1stance upon
© request to state courts in need of assistance in the design,
,,development 1mp1ementat10n or evaluat1on of such programs

Durmng recent years the trad1t1ona1 phw]osophy of personne1
adm1n1stat1on in the courts and throughout soc1ety has undergona /
dramat1c change as the va11d1ty of trad1t1ona1 management concepta/
have become open to 1ncreas1ng cha]]enges of civi] r1ghts 1eg1s-/
lation and litigation. Equal emp1oyment opportun1ty and afﬁ]rmah1ve
action have become the by-words and the most s1gn1f1cant eV1dance :
of these4changes While EEO/AA concepts have been readu]y/1ntegrated
into the operat1ng framework of most pub]1c and private sector ff{iﬂw'
aganc1es they have been s]ow to deve]op in the state courts | ~
env1ronment. ’ ‘

Théx{eport which follows attempts to assess the reasons‘fdr this
perce1Vedi1ack of EEO activity in #he court§,‘and to offer guidance

fo court sys%ams interested in deveTopfng soTutionévto prob1ems in

the EEO area. fhe'monograph‘is divided into the following six

chapter headTngs

CHAPTER I: ,Courts and the Concepts of Equal Employment R

Opportunity and Affinhative Action: An overview
of the EEO in the Courts environment, including
a historical perspective on the development of

- EEO concepts; the implications of EEQ concepts
for judicial agency roles and functions;
and an asseéssment of the relative resistance of

- sta te courts to apply EEQ concepts to non judicial
personnel systems in terms of external institutional
and internal operational character1st1cs of courts :
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- CHAPTER II:

~ CHAPTER III:

CHAPTER IV:

. CHAPTER V:

_ﬁé;ponSe of State Courts:to Equal Employment

Opportunity: This chapter quantifies the

Tevel of EEO activity in the courts through‘

~a summary analysis of responses to a survey
of state court administrative agency representatives

regard1ng the state-of the-art of EEO act1v1t1es
1n state courts. v

Lack of EEO Court System‘Contr01s In this chapter,

external factors outside the control of courts
are reviewed in terms of their impact on the
ab*Jwty and capacity “of court systems to

“conduct EEQ activities. Characteristics
assessed include:the structure of state court

system financing, and the implications of

financing for judicial administration; the role

of alected and appointed officials within the
judiciary and the implications of judicial

selection for court administration control;

and'the relat1onsh1p between collective barga1n1ng :
and EEO act1v1t1es in courts. ’

Guide to EEO P]ann1ng in State Courts: Th1s
chapter provides a reference tool for Jud1c1a1
and non-judicial personnel interested in the
development and implementation of, EEQ programs °

in state courts. Information provided includes

a summary review of all relevant federal legislation

“and regulations; guidelines regarding organizational

and staffing requirements; and recommended procedures
for the des1gn and deve1opment of wr1tten EEQ

programs.

Appllcab111ty of Federa] EEQ Laws to State Courts:
This chapter: prov1des an analysis of the legal
issues raised in the context of the application

“of federal EEQ laws; primarily Title VII of the

Civil Rights Act of 1964, to state court system

~administration. Issues exam1ned include: separation

of powers, exemption under the Tenth Amendment

and sovereign 1mnun1ty under the Eleventh Amendment,
judicial and quasi-judicial immunity, the application
of the exemption provision of Title VII to elected
and appointed Judicial agency officials, as well

as a summary review of relevant employment practice.
decisional law in the context of its potential

- for application to court system recruitment and «

~ hiring practices.
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Findings and Recomendations:  This chapter

‘provides a summary of the major findings of™
‘the report as well as a series of nine public

policy recommendations designed to promote

the concept of EEO in state courts..
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CHAPTER 1

COURTS AND < THE CONCEPTS OF EQUAL . EHPLOYMENT OPPORTUNITY AND AFFIRMAFTVE

ACT1ON

- Equa] Employment OppOQtUnityV(EEO),ﬂiﬁ,theonyg is a principle

v of employment policy which eé%ab1ishes thefright of a]1 persons to

work and adyance solely on the basis of merit, ability and potential,
In practfce the term EEOQ 15 genera11y used to characterize the

attltudes and actions of an organ1zat10n 5 adm1n1strators and supervxsors

who are author1zed to make emp]oyment decisions.

: Aff1rmat1ve Action (RA), on the other hand, denoteswan affirmative

duty to act remed1a11y to correct employment practwces which have
effect1ve1y limited the emproyment opportunities of certa1n identifiable
groups in our soc1ety,, |

A1l employment practices and decisions undertaken by an organization

-are affecteé’By EEQ. The term "employment practices" means all terms

and conditions of empTdyﬁent reTéting to the screening, recruitment,

selection, appointment, promotion, demetion and assignment of

_personnel. Further, the term covers advertising, hiring assignments,

¢lassification, discipline, lay-offs and termination, upgrading,

~transfer, Jeave policies, rates of pay, fringe benefits or other forms

of pay or credit for services rendered, and use of facilities.

Since the first formal legislative pronouncement of the

EEO concept, statepcourts have been increasingly impacted, not

only in their function as arbiters of disputes, but also as
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’emp1oyers of JudICIal and nonJudICIal personne1 A]though the
k VHQ_COncepts of EEO and AA have been WIde1y adopted and app]Ied to | |
% tvemp1oyment SItuatIpns in both the pUDlIc and prIvate sectors, recognItIonfy
‘iafand app]IcatIOnvof these concepts to JudICIal system personnel |
fv admInIStratIOn haveUbeen s]ow to. deve1op In thIs chapter, we m111 f
‘present an hIstorIca1 perspect1ve on the growth of EEO/AA as well as
ntan assessment of the Imp11catIons of thIs growth for state court
I systems, IncludIng an ana]ySIs of the reasons for what is percered

gto have been the 1Im1ted adoptIOn of the. EEO concept In personne] -

systems in state courts S p;- 1 o = ’f , ‘ ﬁ*/f i

‘ HISTORICAL PERSPECTIVE

‘ tonducted I

The ivil RIghts Act of 1964: Equal Emponment OpportunIty

i Pr10r to the enactment of equa1 employment opportunity legzslatIon

‘udurIng the mId 1960s, even the most favorab]e of workforce ana1yses ‘}"

#both the pub11c and prIvate sectors demonstrated

o tremendous dIsparIty between What we -know ca11 the protected c]asses T

and the tradItIonal workforce In response to groWIng publIc

crItICIsm of the fa11ure of government to. act1ve1y oppose:

x,dIscrImInatory emp]oyment practIces, theoAdmInIstratIon and Congress

began‘ektensive efforts to deVe10p programs andvpolicies desfgnedf

to open emp]oyment opportunItIes to all persons The fIrst maJor

~‘1egIs]atIve examp]e of th1S new: polIcy thrust was TItIe VII of the

Civil RIghts Act of 1964 L which specifically addressed the prob1ems
of exclu510n of SPEC1T1C persons;Z from: the workforce of empToyers k

in the private sector. EIght years later, the same protectIon was

& 42 U.5.C. 2000.

ProtectIon was based on a person's race, co1or, re1IgIOn, natIOnal S
orIQIn and sex. : o
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o

‘ x;sector A

*e extended by amendment of the Act\to 1nc1ude emp1oyers in: the pub]ac

\’/ B

- System1c D1scr1m1nat1on Aff1rmat1ve Act1on ;jf’ i

When EEO 1aws were fwrst enacted, 1t was assumed that d1scr1m1nat1on¢‘

'f_f*occurred pr1mar11y because of consc1ous overt act1ons aga1nst
re1nd1v1dua1s or groups of 1nd1v1dua1s These laws express1y proscrwbed

' ’h,such act1v1t1es and to some degree overt d1scr1m1natton subsequent]y
: dec11ned Nonethe?ess, emp]oyment pat erns changed very 11tt1e, -
~e’as ev1denced by a cont1nu1ng Tow representat1on of women ‘and m1nor1ty

| v:group employees 1n both pub]wc and pr1vate agenc1es

In 1964 Pres1dent Johnson 1ssued Executive Order 11246 wh1ch

| ,stated that emp]oyers must take - "affirmat1ve act1on to correct th1s ,‘

L seem1ng 1mba1ance. This pronouncement changed the thrust of EEQ

ey
enforcement from an emphasxs on 1nd1v1dua1 acts of overt d1scr1m1nat1on

to an emphas1s upon covert aspects of d1scr1m1nat1on in emp]oyment

systems which tend to perpetuate the exc]us1on of m1nor1ty persons: -

and womenvfrom'meaningfuT emp]oyment.jaidentificatiOn and eiimination‘r
of such'"systemic“ disCrimfnationkcontinues‘to‘be the major thhust’of |
EEQ today : e | . 1 : |
IMPLICATIONS FOR COURTS

The growth of EEO/AA act1v1ty was accompan1ed by a gradua] 1ncrease E

| in the number and type of federa] and state agenc1es responstb]e for

s

©Act of March 24, 1972, P.L. 92-261, 86 Stat. 103.
éSubsequent1y amended by Executiye~0rder 11375 (19767.
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"‘~?the Equa] Emp1oyment Opporcun1ty Corn1ss1on (EEOC) wh1c’°

tw\prov1s1ons of T1t1e VII 5} and a pro]w.eratwo

S

‘3°EEO enforcement and comp11ance ‘”_n“add1t1on to the estab11shment;offr

s ?nat1on wxde respons1b111ty for adm1n1strat1ve;enforcementnofkth‘yﬁ[}g“*‘“”‘:

‘“state and ]ocaT .

I

:fFa1r Emp]oyment Pract1ces Comm1ss1ons (Human R1ghts Agenc1es)

:farespons1b1e Tor adm1n1strat1ve enforcement of state and 1oca1 1aws and ;,ff"’

Ry

v’ord1nances, every federa] agency uh1ch had contractor comp11ance [s;i,‘;‘
‘tfkrespons1b111ty soon estab]wshed EEO non1tor1ng and comp11ance
"dnfprograms d1v1s1ons The growth 1n the number of such agenc1es and

~H_;d1v1swns was 11kew1se accompan1ed by 2 rap1d 1ncrease 1n the amount andﬁ;,kﬂ,‘i“

\

17:7jcomp1ex1ty of EEO re]ated T1t1gat1on, and federa1 and state court
‘ncaseloads began to 1ncrease dramat1ca11y as courts were ca]led upon

‘:sfhﬁfto dec1de EEO d1sputes Today, 10 percent of the federa] caseload

alone cons1sts of c1v11 rlghts 11t1gat1on

But the 7mP11cat1ons of EEO/AA go beyond the court s f”'"'

7“1'ntrad1t1ona1 funct1on of prov1d1ng a forum for the reso]ut1on
ld_of d1sputes The state Jud1c1ary is a1so respons1b1e for prov1d1ng
.]eadersh1p in the 1mprovement of the adm1n1strat1on of Just1ce for tﬁ'

prov1d1ng serv1ces to counse1 11t1gants and the pub11c and of course,“f .

- court systems Each of these ro]es or funct1ons have been 11keW1se

aff ected‘byfthe EEO movement In the ba]ance of th1= sect1on we

“skw111 br1ef1y rev1ew the EEO 1mp11cat1ons of each of the courts ro1es

“PEqual Employment Opportunity Act of 1972, P.L. 92-261, 86 Stat. 103. -

‘was ass1gne g




ff}gThe CourttaseArbdter of D1sputes |
The trad1t1ona1 ro]e of courts has been to pr0v1de a forum

'iVuflfor the resolut1on OT d1sputes As courts have been ca]]ed upon

» 1:‘*{~1ncreasvng]/ to def1ne the parameters of emp]oyer—emp1oyee re1at1onsh1ps, :
””fiias we]] as to mon1tor comp11ance W1th court orders, the demands on |
‘“fthud1c1a1 and non Jud1c1a1 resources have substant1a]1y 1ncreased

“Vi?'In add1t1on to the need for add1t1ona1 JUdgesthS and for the development

f?ﬁfhof new substant1ve expert1se on the part of the Jud1c1ary to contend -

‘f:ffw1th the 1ncreas1ng case]oad courts have a]so begun to f1nd themse]ves‘

”;}:faced w1th prob]ems of conf11ct of 1nterest where they have been ca]]ed
pon to serve as arb1ters of d1sputes 1nv01v1ng gr1evances or acts

Vhfiof a]]eged d1scr1m1nat1on charged by nonaud1c1a1 personne] (see beTow, i

'kf.p 9 The Court as Emp]oyer ) f*’ -

L Leadersh1p Ro]e of the. Jud1c1ary in the Improvement of the‘ulf__"“ |
.;Adm1n1strat1on of Just1ce»g" T R e

e

k Judges are a]so expected to. prov1de 1eadersh1p in the 1mprovement
h;of the. adm1n1strat1on of Ju3t1ce, both by 1n1t1at1ng and mon1tor1ng |
‘r;iJud1c1a1 and cr1m1na] Just1ce system reform, and by serv1ng as mode]s j

ifof acceptab1e conduet and behav1or both on and of‘ the bench In
“hh the context of equa1 employment opportun1ty, these ro]es nave been ,"”
;kfman1fested 1n some courts through the act1ve part1c1pat1on or support

‘d'f‘of Judges 1n programs to encourage the se]ect1on and retent1on of

"h‘;f“qua11f1ed women- and m1nor1t1es to serve 1n the Jud1c1ary ; as we]] as by

o ” Ao ,;

16” of the courts respond1ng to the EEO 1n the Courts state of-(
the art survey reported that women .and minorities were actively -
recruited in their Jur1sd1ct1ons to serve as Judges (See be]ow,v”'
Chapter II pp 26 ‘ e S B i

Gy T Sl
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'e":1ve comm1tment of Judges to the adoptwon of non—aud1c1a1 mer1t*?;:"

k system pract1ces and procedures 1n an 1ncreas1ng number of

.7‘ﬁhfif(5ee Chapter II p 25 ) Even where mer1t systems have been f“?‘”*

N

gwowever the presence of personaI or conf1dent1a1 emponees 1n

[L,‘Vg systems workforce who are "exempt" from the operat1ng EffECts

i \r" .

"fa1rness and effect1veness of EEO plans (See be]ow, Chapter III

‘rﬂv

WIDConf1dent1aI Emponees“; pp 38«39)

; .{ w',f/r'

Whe Court as a Serv1ce Agency for Counse] Litﬁgants‘and;the~PubTiCE;Jf' U o
Impact of T1t]e VI an_k‘ e : :

l»\\ B

‘ Courts aIso prov1de "serv1ces" to counse1 I1t1gants and the pub11c
R'Téfﬁ“51nce T1t1e VI of the C1v11 R1ghts Act proscr1bes d1scr1m1nat10n 1n the

9 courts are presumab]y under the same ob11gat1on ‘[p e

:“;de11very of serv1ces,s
;Iﬂ“_ff”as other pub11c and pr1vate agenc1es to assure that members of these

'"';5const1tuenc1es are not be1ng subJect to any form of unIawfu] d1scr1m1nat1on

Data gathered dur1ng the survey phase of tne EEO in the Courts PrOJect
~indicated that courts with higher percentages of women and minorities serv1ng
as ‘judges were most . likely to emp]oy proport1onate1y higher percentages o
-+ of women and minority employees in. the: court system S workforce (See ’

i below, Chapter 11, pp. 26) NS ey . ey

e 3T1t1e VI Jurxsd1ct1on requ1res a show1ng that the court is current]y
. ‘recejving some form of federal assistance. Note," ‘however, that EEO
- -guidelines issued by LEAA require a shOW1ng that the court has
. received at least 525,000 cumulative since 1968 and employs 50%0r =~ = o
‘more persons before T1t1e VI provisions will be applied. On the other
- hand, receipt of ggy ‘federal revenue sharing a]locat1on “1n whole or
in. part" will subJect the court to Title VI provisions. Where = -
‘no federal funding ‘connection exists, the court may st111 be subJect
to comparabIe prov1s1ons of atate law.. (See be]ow, Chapter IV )

:;ththhe 1mpacts of Title VI (42 U. S Cu. ZOOOd) are’ spec1f1ca11y outs1de the
scope of inquiry of this monograph The nature of court services and -
© the impacts of Title VI on court operat1ons will be the subject offfurther

wwwww

o research dur1ng Phase II of the EEO 1n the Courts PrOJect

g l T SR A
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i co]or or nat1ona1 or1g1n

Serv1ces to Counse1 f‘

Courts are usua]]y respons1b1e for schedu11ng cases for not1.y1ng

‘;tcounsel of scheduled hear1ng dates, and for accomodat1ng schedullng con~f 5

d*f11cts and re]ated needs of attorneys T1t]e VI presumab1y proscrwbes

¥

: 1ncons1stent or prererent1a1 treatment among counse] 1n the 1ssuance of

f'such not1ces, the grant1ng of cont1nuances etc «> ON the bas1s of race,

ll

Serv1ces to L1t1gants

L1t1gants of course 1ook to the courts to assure equa] ‘access p*‘

k"iand to prov1de a forum for t1me1y resolut1on of dlsputes 1In add1t1on,
't‘c1v11 and cr1m1na1 11t1gants are also ent1t1ed to fa1r and 1mpart1a1
‘ktfthhgur1es T1t1e VI (and perhaps T1t]e VII)12 wou]d seem to requ1re that
\.:the process for Jury pane1 select1on not d1scr1m1nate -among. protected
'lf c]asses Crwn1na1 defendants, 1n part1cu1ar shou]d reasonably ant1-h

L ‘o;pc1pate that both the cr1ter1a for e11g1b111ty for part1c1pat1on 1n

opre tr1a1 release programs, as we]] as the app11cat1on of such cr1ter1a,

7,be,nohdtscr1m1natory.‘ Sentenc1ngkpract1ces, 1nc]ud1ng probation dec1s1ons,

'vflOThe types of serv1ces descrwbed here1n‘are 1ntended to serve only as

. examples of~ poss1o1e act1v1t1es which courts conduct which may be :
deemed to constitute “services" within the mean1ng of Title VI of the -
‘Civil Rights Act; the survey conducted during the course of this study
attempted to: 1dent1fy only the relative frequency of formal and . informal

~ complaints regarding certain types of a11egec discrimination by court

systems under Title VI. (See below, Chapter 'II, Evidence of Public -

lig;Concern over Potent1a]1y D1scr1m1natory Court Serv1ces Pract1ces, p 27. )

‘ ;‘:llThe Cr1me Contro] Act a1so proh1b1ts sex dlscr1m1nat1on in servwces

~provided by LEAA- funded programs, 42 USC 3766

5?c125ee below, n. 15

‘h'al324é of survey respondents reported they were aware of formal or informal

a11egat1ons regardtng d1scr1m1nat1on 1n jury compos1t1on (See Chapter IIk
p 28. ) ' L o L AR

\‘»
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:M ‘Fe,may lwkewnse bn subJect to Tvtle VI scrutvny Sdme:aaVOCé?

g mm

. be requ1red of courts (as rec1p1ents oF federal funds) tO'accommodate ;

v'fac111t1es

15

jut11zz1ng the cOUrts serV1ces As potent1a1 Jurors, the pub11c may

Q. : S
: B i
g Sty

“V'that rac1SWa~eVen unconscmous rac1sm--contr1butes to more sev“re
= ,e'sentences for members or m1nor1ty groups On; recent study conc]uded
‘that m1n0r1L1es convvcted of felonwes were tw1ce as ]1ke1y to get

.;ejstra1ght workhouse or pr1son sentences as were whztes14

Serv1ces 10 the Pub17c '~ e f ; f'\t~e?”*,ismf;fﬂ* ;5s*;ﬁ‘n,7ﬂeﬁse o

The C1v17 Q1gnts Act may 11kewwse be 1nvoked by pr1vate c1t1zens ¥ M{T” j

,fjreasonab]y ant1c1paue that T)tle Vi1 ww]l guarantee that se]ect1on, f
“i‘g:exempt1on, and excuse cr1ter1a w111 be app?xed un1f0rm1y 15 T1‘1e VI

- may T1kew1se requ1re‘uhat non- EngT1sh &peak1ng persons comwng to the‘ -

T courthouse for any ]awfu] purpose be pPOVTded translatxon serv1ces 16 L
’f_Under re]ated 7eg1slat1on,; prov1s1on o.,spec1a11zed fac111t1es may

o 7‘the needs o :hys1ca1]y hand1capped persons, 1nc1ud1ng access ramps,

““4,,Bra111e-coded e]evagors dvrect1ona1 s1gns, and conven1ent park1ng

s

'\

Robert W, Grahan and Rache] Rohde, "Race and SentenCzng of Fe]ons
in Hennepin County", Augsburg College, H1nneapo]15 Mn.; 1976.
See also Taylor v. Lou151ana, 419 U S. 522 42 L Ed Znd 609
e95 S. Ct 692 (1976). :

‘The Equal Employment . Opportun1ty Comm1sswon (EEOC) has not cons1dered
whether the selection of juries comes within the coverage of. T1t1e VIiI.
One EEOC official indicated that whether jurors were covered by Title VI

would depend upon whether it could be shown that the Jury se]ect1on processk

'1const1tuLed a form of employment se]ect1on

14% of courts resoond1ng to the €EQ survey reported they Were aware of ~1
formal or ‘informal allegati ons. regard1ng the unava11ab1]1ty of such
serVices (Chapter II, p. 28.).

Y7 p.L. 92-512, October 20, 1972, 86 Stat. 919 (1972), amended by P. b
93-288, May 22, 1974, as last amended by P.L. 94-488, October 13, 1976
effective”January] 1977, 90 Stat. 2341, 31 U.S.C. qo21. -

8
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T“'i' LThe Court as EinO/er

dn

The Cour s ro]e as’ emp]oyer is the pr1mary focus of th1s monograph

‘E“The more than 2000 state court agenc1es throughout the country empToy
ﬂ‘T;Tithousands of persona in adnwnvstrat1ve, c]er1ca1 professvona} and
) ‘vqua51 profess1ona1 pod1t1ons As emp]oyers courts nwre, f1re,
{promote, transrer, train d1sc1p]1ne and superv1se personneT, negot1ate
‘7ow1th co]Tect1ve barga1n1ng un1tS, prov1de physwca] and fiscal resotrces
nfor theésupport of such personneT, and otherw1se adm1n1ster formaT

'~and 1nforma1 personneI management systems much 11ke other pub11c ‘

sector agenc1es 1n the execut1ve and ]egwslat1ve branches

N1th1n the CO”bEKu of E:O, oourts are subgect to the same k]nds

’!of scrut7ny by EEOC ahd‘étate hUman r1ghts agenc1es as are other emponers 3
. for a]Teged acts of d1scr1m1nation 1n the conduct of empToyment pract1oes Lf‘

‘v1n adthxon, courts‘rece1v1ngftedera1efunds,are‘also‘subaect to federaT |

(e g, LEAA) oomplience proceduresfnequiring, in someVCases;‘the fi]ing

~of pTans or programs,vthe ma1ntenance of workforce stat1st1cs, etc s (seei

be]ow, Chapter IV) As 1nd1cated earller, however courts have been

: Tess act1ve 1n the cEO area than other publ1c sector agenc1es In the

conc]ud1ng sectxon o, thws chapter we W111 exam1ne the reasons why i

: man/ courts, 1n the1r ro]e as emp]oyers appear to have moved more sTowTy;'

; RELATIVE RESIS!ANCc Or SOME STATE COURTS TO APPLY EEO CONCEPTS TO .

Lj NON JUDICIAL PERSOTlEL SYSTEMS C

'T Prxor to the EEQ 1n the Courts study, courts had been W1de1y

Tf perce1ved to have been reTat1ve1y slow to 1ntegrate EEO concepts 1nto
”their own non~Jud1c1a1 personne] systems Data to conf1nn or refute

: th1s perceptwon gatnered dur1ng the survey phase of the EEO in the Courts
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extens1ve EEO re]ated act1V1ty, those wh1ch d]d were ab1e to document

- s1gn1f1cant orooress in the deve]opmentvof emp]oyment opportun1twes

v‘,fon women and mwnor1t1es

v,
\\

hy have most courts been s]ow (orfSTOWér'than other'crimfna1

1 austwce system agenc1es) to adopt EEQ concepts for fhe1r own 1nterna1

- personnel sys‘ems7 The reasons are nunerous and comp]ex, however,‘a

'evar1ety of fac.ors botn w1th1n and out51de the control of court systems

have been 1denb1f1ed wnwch appear to provxde aq least part of the A'

. o ,
eanswer In the ba1ance of this chapter, we W1;1 present

van overV1ew ot what we percezve to be the most;s1gn1f1cant demograph1c,

: F
1ega1 organ1z=t1ona1/structura1/pol1o1ca1 and\operat1ona1 reasons

,,w .

l .
; for the state courts reIat1veTy 11m1ted TeveT of actﬂthy in th1s area.

Demograph1c Factors ”‘j“ii L >,f o : "X ST

i
1[ e

| One reason frequent]y c1ted by adm1n1strators for the Tack of EEO

4

o act1V1ty 1n some courbs is that ‘minority groups constitute an extreme]y

- in 1mplement1ng a p]an

sma]l percentage of . the popu1at10n in ithe areanserved by ﬁ"hese courts 19

This concern is ord1nar1]y ra1sed in 1he context of a court s experqence

195, rather than as an ex«use or rat1ona11zat1on '

Vfor'fa11une to assume an EED posture & !
4 . : ; SV R B ;
/,’ i o L L . 0

18 seq be]ow, Chapter 11, p, 29 o Sl ,JY L R
Note however that under LEAA s EEO Gu1de11nes an agency is not
requ1red to |11e an EEQ plan for minorities where the locatl m1nor1ty
popu]at1on is less tnan 3% of total popu]atvon. ,

lgAFour percenu of EEO in the Courts respondents cited sma]] m1nor1ty

‘ ??pUTat;g? as a s1gn1f1cant barr1er to plan 1mp1ementat1on (Chapter
p . ; _

10

wh hmanben
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A re]ated prob1em, c1ted by the 1argest number of survey respondents

'as a barr1er to p]an 1mp]ementat1on (Chapter II, p 27), 1s the
~perce1Ved 1ac< of skﬂl1 presented bj m1nor1ty JOb app11cants The

~ need for. tra1n1ng, comb1ned with the re]at1ve1y 10w prof11e of court

systems as(emp1oyers (see be1ou, p 14) prompted one State Court

'Adm1n1strator to’ deve]op a CETA funded program to recru1t and train

m1nor1ty group members 1n one Jur1sd1ct1on for court emp1oyment, :

thereby effect1ng a so1ut1on for the 1ack of m1nor1ty Sk111a prob1em :

"at minimal oost £6 the court system

\\

An add1t1ona1 demograph1c 1ssue concerns the compos1t1on of vomen :

\

1n the courts workforce, part1cu1ar1/ in non—urban areas, In areas

,Vserved by rural courts, a re]at1Ve]j h1gh percentage of women tend to be

employed in agr1cu1tura] OCCUpat1ons and as a result are generally

]ess ava11ab1e for court (and other bus1ness re1ated) emp]oyment then

are women in urban areas.

Qpest1ons ReTatwng to the App11cab111cy Of Feﬂat;uwt'“

One major reason why courts appear to have been sTow to respond to
EEO concepts stems from a be11er W1de1y he]d by Judges and court adm1n1-

strators a11ke that state courts are not subJect to the federal EEO

‘mandates in the same way as are other executive and ]egus]atwve.branchu,

‘agencies. This belief is variously attributed to the fact that:

;o“The judicfary is'an‘fndependent branch of government

Althounh the concept of Jud1c1a1 branch 1ndependence arose

out of concern for the Jud1c1ary as “the weaker department"ZZ

;ZOInterv1ew with Mark Geddes, State Court Adm1n1strator, South Dakota

Un1f1ed Judicial System, December, 1978.

21A detailed analysis of the app11cab111ty of EEO Taws to state courts
appears below, Chapter V.

ejzzdames Madison, The Federalist, No. 51, Anchor Books, Doubleday

& Co., Inc., Garden C1ty, N.Yas 1961, p. 158.
11
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o government the doctr1ne 15 frequent]y c1ted as. |
"sa ratnona1e for the unW1111ngness of some Jud1c1a1

‘agenc1es to adopt legws1at1ve programs mandated for V‘@‘
,other oranches of govennment Th1s argument howeVer, |
seems to have had‘at 1east'some res1dua1 effect in the :

) dconp11ance sector, as man1rested is a seenyng1y ,

"hands-of‘" att1tute toward courts (See be]ow, ‘h

Imp11cat1ons of Lega1 Quest1ons for, Comp11ance and

Enforcement Agenc1es) SRS t_f o "-‘. B 3’h:r k N

e The Tenth and ETeventh Amendments £ the U. S Const1tut1on ‘

‘effect1ve1y ‘exempt or 1mmun12e states ahd state agenc1es from

the operat1ng ef ects of federal laws not spec1f1ca11y extended thereto
’jNote, howeVer that the 1972 amendments to the C1v11 R1ghts
“Act spec1f1ca11y extended the app11cat1on of the Act to the

states through the Fourteenth Amendment (Th1s subsect
is treated in deta11 below, Chapter V, pp. 70- 75)

) Judges are -immurie from prosecut1on for a11eged EEO v1o1at1ons =

under the Doctrine of Jud1c1a1 Immun1ty . Note, however, that

l.

adm1n1strat10n of a court s personne] system has. been un1fonn1y

~interpreted to be a m1n1ster1a1 or non-judicial act not

24(

'subJect to the cloak of Jjudicial 1mmun1ty See below; Chapter

Vs pp. 75- 79);eand,

?

2%€y parte Yirginia, 100 U.S. 339 (1880)

Heard v. County of Allegheny, U. S. D]St Ct W. D PA (1977), unreported

opinion.
Pudgett v. Skin, 406 F. Supp. 287 (M.D. Pa. 1975).

Goldy v. Zeal, 429 F. Supp. 640 (M.D. Pa. 1976).

12
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’ Separat1on of powers exemots the state Jud1c1ary “from the

"comp]1ance prOV1s1ons of the }edera1 1eg1s1atwon State

judicial agenc1es ‘are in fact exempt (by om1ss1on) from fhe‘f
prOV1s1ons of most complxance and 1abor 1aw regulat1ons |
njwh1ch are binding on other (execut1ve and 1eg1s]at1ve branch)
‘ 1nst1tut1ons. HoweVer EEO guwde11nes promu]gated by
‘LEAA,ZS'mandat1ng EEO complwance as a pre-cond1t1on to
neceipt of'fedefa1 funding, ciearly ann1y (This subJect
is treated in detail below, Chapter IV, pp. 45-47. )

s

Imp]1cat1ons of Lega] Quest1ons for Compliance and Enforcement

Agencies ‘ s

"~ EEO compliance and enforcement agenoieswhave been relatively

inactive in the courts environment focusing vast amounts of resources

instead on 1nvest1gat1ons and comp11ance reviews in other pub11c and
4pr1vate sector agencies, and genera11y proceed1ng aga1nst courts
~only in specific instances where grievances have been filed.26 This
}may be‘due in part to;the~fact that EEO guidelines promulgated by
LEAA‘provide the primary federal nexus to state courts for compliance
“review purposes, and courts with less than 50 empToyeeS or who‘heve

" peceived Tess then $25,000 in federal funds are exempt from such compliance

provisions.27 LEAA's Office.of Civil Rights Compliance has undertaken

2528 CFR 42.301 et. seq., Subpart E.

28 of EEO in the Courts survey respondents reported awareness of
one or more pending grievances on file in thexr courts. (See belaw,
~ Table XXIII, Append1x B

-See~below, Chapter IV, pp. 49-51.

13
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’have rece1ved tota] grants in excess of $250 000 and recently announced

ﬁbeg1nn1ng 1n 1ate ]978

- Structural, Organ17at1ona1 and Po]1t1ca1 Factors

their implications for control of personnel system dec1saons

",aa’ser{es of revieWs of planS‘and programs of state court systems which

‘1ts 1ntent1on to undertake a ser1es of court system comp11ahce aud1ts

“ g
While the re1at1ve1y 11m1ted comp11ance rev1ew act1v1ty by federa]
4

~,and state agenc1es in the courts arena may be attr1butab1e«1n part to

an acceptance, 1n who]e or in part of the separat1on of powers and

re1ated arguments cited above, the more V1ab1e exp]anat1on may we]l be

' the fact that courts have had much lower pub11c V1s1b111ty as empToyers

than other pub11c sector agenc1es fwhether as a result of the courts'

n‘1engthy trad1twon of patronage emp]oyment or because 6f pub11c accep-

tance of the Jud1c1al 1ndependence concept courts as emp1oyers have .
-

rema1ned 1arge1y insulated from attack for a]]eged emp]oyment pract1ce"‘

v1o1at1ons by spec1a1 interest groups and civil r1ghts act1v1sts Few
other governmenta] agenc1es enJoy as much unsuperv1sed d1scret10n over

the1r methods of operat1on

28

y
- A variety of structura1, organ1zat1ona1 and p§11t1cal factors unique to .

judicial 1nst1tut10ns further affect EEO act1v1ty in courts because of

== ¢

Fund1ng Authority

Another 1mportant cons1derat1on in understand1ng the re]at1ve1y
limited extent of EEQ act1vnty in the courts relates to the fund1ng

status of court agencies within the organizational structure of state”

28The issues of fragmentat1on of court fund1ng sources; sp11t admin-
jstrative authority over personnel systems; and related characteristics
of court system organization structure are treated in further detail
below, Chapter III.

14
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"Operational Fagtors

’and 1oca]'government' Administrat1Veauthorityf% regulate court systems

'and court personne1 systems is a concom1tant of . f1nanc1ng author1ty

To the extert that couwts are f1nanced from an amalgamation of state

aad 1oca1 ekecut1ve and 1eg1s1at1ve agency sources, court personne1

y systems tend to be simply extens1ons of the personne1 systems of such

fu?d1ﬁg agencies,.even though non-aud1c1a1 personnel may be admlnwstrat1Ve1y
resbonsible to a Chiefhdustice, a'Chief,Judge, a clerk of court or;’

<a court administratow in the perFOrmanbe of their functions.

~Particularly in non-unified 3ud1c1a1 systems court personnel are

most 1ikely to be subject to the same personne] rules and procedures

as other execut1ve 1eve1 agency personne] As a result, the EEO

program of the fund1ng agency or agencies may be posited to 1nc1ude

court personne], a]thOUgh Judges or adm1nlstrators may not deem the

prov1s1ons of such program to be b1nd1ng

2y

Po1itica1,Authority

Where administrative authority OVEPMCOQrt personnel is split
kbetween,jddges and other 10ca11y elected officials (clerks of court,
rsherﬁffs,,prosecutOrs, mayors,'county'commissioners), the'fragmentation
 of auﬁhority (end a11egiaﬁces) may effectively prec]udelparticipation
by court employees in the court's own EEQ program'(seé below, Chapter III,

pp. 31-35.)

Mosfscourts which Tack the internal capacity"necessary for the

 establishment of an EEQ program have either failed or have been unable

to establish merit#baseé'personnel systems. As indicated in the

~previous section, the cab%éity of a court for the establishment

gy
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Citeds poss1b]e to na1nta1n an EEO posture 1ndependent of such a system,\

S

of a judicia1'personne1 system 1s a d1rect funct1on of the extent to

‘,‘wh1ch fund1ng of nis system TS or can be contro11ed by the court

In add1t1on many court systems 1ack the 1nterna1 resources

k‘capab111ty and tecnn1ca1 expert1se to set up and operate an’ effect1ve :

o
I

‘personnel systen suooorted by th° kinds of bas1c records needed to - ° _ nk%j

- generate a statlst1ca] eva]uat1on of the courts workforce Although

| 1t is d1ff1cu1t to 1mag1ne Operat1ng and ma1nta1n1ng an effect1Ve EEO

program wh1ch is. not a comoonent of an adequate]y staffed and properTy :

knbadmtnsstered personne] management system Furthermore» wathout the :

;requ1s1te EEO expert1se, the personne] staff may be unab]e to effec-
t1ve1y estab]1sh and ma1nta1n such a program A]though a number of -

_court. personnel haVe developed extenswve on=- the~aob expert1se in the

~ area, no. mechanrsm has been ava11ab1e co date to promote and effect :

~transfer of th1s exoert1se From court to court.a o R 'h‘

!

F1na11y, a substant1a1 barrier to thé stab11shment of EED programs

in court systems has been a 1ack of conm*tment on the part of the

 JUd1C1a1 system s 1=adersh1p« As.. 1nd1cated earTTer, many Judges do not :

feel that the Jud1c1ary is under any ob11gatnon to 1mp1ement EEO

programs in courc parsonnel systems Even among courts which have

v'adopted EEO programs and p1ans, a number of administrators have expressed

doubts about the 11he11nood of 1mp1ementat1on29 and th1s perception 1s
attr1butab]e at least 1n part to a percelved ]ack of support for the B

concept by the judges of these courts30 The issue of Jud1c1a1

. comm1tment may be tne s1ng1e most cr1t1ca] barr1er to cont1nued or

. expanded adopc1on of che EEQ concept in court personne1 systems

2%ee below, Cnapcer I, p. 25,
3OSee Tab1e X1, Append1x B.

16




A7

[URETAE

|

: : : . ; oy

&

“: f In the fo]]OW1ng chapter, we W111 exam1ne the resu]ts of the EEOn

~_t 1n the Courts survey 1n further deua11,vand w111 attempt to quant1fy

<} and qua]wfy the nature of and the reasons for the 11m1ted 1eVe1 of FEO 'i i

act1v1ty in state courts

: \\ L[;x

-
o
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;{fRESPO«SE oF STAlE COURTS TO EQUAL EMPLOYMEVT OPPORTUNITY

An 1n1t1a} prem1se of the Equal Emp]oyment 0pportun1ty ”n,the

f 7Courts study was that state courts have been slow to respond to the

‘,pformal and 1nforma1 mandates of the federa] 1egis]atvon, 1n part

'becaUSe of 1ega1 quest1ons regard1ng the app11cab111ty of federal 1aw, »
ddbecause of‘problems 1rherent 1n the po11t1ca1 organ1zat1ona1 ‘
tfand structura] nature of court systems, and 1n part because of

a 1ack of 1ncerna1 operat1ng resources A pr1mary obJect1\e of the

A e

' ‘EEO 1n the Courcs study was LO tes tth1s prem1se through an

assessment of. the response 01 state court personne] systems e1ther e

‘h'to EEO/AA-re?ated regu1at10ns‘and dec1s1ons (EEOC LEAA and

[

c"Department of Labor regu1at1ons and 11t1gat1on 1nst1tuted there-

1under) or. co 1ndeoendent p011cy 1n1t1at1ves of the states Jud1c1a1

‘“‘system leadershwp* ,~t~ E '[‘ f “”. R .sd‘

| ‘METHODOLOGY » i I
| “The pr1mary research too1 ut11wzed by proaect staff was a quest1on- f~*'f"

1_na1re'(see Appendtx A) administered to representat1ves of 51 state court

adm1n1strat1ve off1ces Quest1onna1re responses were ver1f1ed

'through fo]]ow—up telephone contact w1th the state court adm1n1strator

of each Jur1sd1ct1on and/or the adm1n15trator s representat1ve (see
Append1x B Tab1e 1. Complete or part1a1 responses were rece1ved from 47

Jur1sd1ct1ons ~In add1t1on pPOJect staff 1dent1f1ed some 15 add1t1ona1

state and 1oca1 Jud1c1a1 personne] systems wh1ch had 1nd1cated or were ’:‘kvs,s

'k»reported to be part1cu1ar1y act1ve in the EEO area, 1n part to va11date

survey flndings, but a]so to assess the approaches be1ng used in those

i Rl
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‘”~~wffJur1sd1ct1ons to respond to EEO/AA requ1rements A]though the‘ff}furl*"~ -

ki»fﬁi_resources OT the prOJect d1d not perm1t a complete surVey of a]T state—/.'a

“rj‘W1de and 1oca1 court SJstems, proJ,ct‘staff endeavored to obta1n

S a representat1ve samp1e of responses from un1f1ed and non un1f1ed court '

‘ffsystems,lrural and urban court systems, state funded and 1oca11y

"~ 7;funded systems, mer1t and patronage systems, as we11 as court systems 8

'r:operat1ng 1n every state and the Dwstr1ct and Co]umb1a Forty percent

ijfof those 1nd1v1dua1s respond1ng represented agenc1es hav1ng statew1de

i

e adm1n1strat1ve respons1b1]1ty for al] Jud1c1a1 personne1 22 percent

x-\

i reported respons1b111+y for adm1n1strat1ve SUperv1s1on of some component

"of the state system (e g ] supreme and d15tr1ct courts or supreme and fv

genera] Jur1sd1ct1on courts); and 24 percent reported respons1b1]1ty

‘~‘_for a s1ng]e court or agency (see Tab1e II Append1x B )" Forty#eight ‘

‘ percent of those Tntervwewed represented Jur1sd1ct1ons in wh1ch personne] e

e ; \ :
systems were .unded nrom a comb1nat1on of state county and mun1c1pa1

‘ resources, wh11e 42" percent represented tota11y state funded 3ur1sd1ct1ons_ :

(Tab]e III,~n3pend1x B )

REPORTCD SOURCtS OF COURT FINANCING

. Total -state

Mixed, state
~and local
48%

 Unknown
2%
EREE



%~i1n state coUrts

o workrorce compos1t1on reTat1ve empToymen
women and minority groups members w1th1n‘the TocaT
Jud1c1aT enV1ronnentg S : SR

» T"f o Teve] of EcoﬂreTated act1v1t1es,}1nt1udin"

rac;__esttence of EED program, poT1cytoT p;;n\,'f“f“ |
i»]--eV1dence of Jud1c1a1 Teadersh1pdfonm1tment to EEO
| Tcif--presence or absence of appo1nted EEO off1cers, ,f~ﬁ”; !
:Tfji:--EEO poT1cy commun1cat1ons pract1ces gjo,‘y G
v*k--Jud1c1aT recruwtment poT1cy ‘
'--otner sp°c1aT probTems wfcl‘fhh

'~-—ev1dence of pub11c concern over potent1a11y d1scr1m1natory
: courc services pract1ces : .

, ,.7h1storj and TeveT of EEO reTated T1t1gat1on 1nvoTv1ng 3ud1c1a1
f~esystem personneT ' : G

W

The foTTow1ng sect1ons prOV1de a summary of survey f1nd1ngs

l ,

L'vANALYSIS

: WOrkforce Representat1on

3} -

The percencage of women and m1nor1t1es represented 1n the court

‘jsystems workforce in compar1son w1th the re]evant Tabor market 1s the :

s1ngTe most reT1abTe 1nd1cator of the extent of equaT empToyment :
opportun1ty aCt1V1Lj 1n the Jud1c1a1 env1ronment Respondents were
: asked to 1nd1cate percentage representat1on 1n the courts systemsu‘__o,‘

‘ workforce of bTacks, /owen and other m1nor1ty groups

The w1th1n analysis vias based upon an assessment and cross-correlation
of 110 variables and responses from 47 jurisdictions. The detai]s of
the statistical analysis are presented beTow Append1x C

- R B = B L : -
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In Jurwsd1ct1ons where an EEO program or p1an had been 1mp1emented

numbers and percentages of workforce representat1on were read11y
% | avaw]ab]e sxnce ma1ntenance of statastlcal ana]ysus of courts
' systems workforce 1s a prerequ1s1te for estab11shment and 1mp1ementat1on S

sf§of a p1an (see be]ow, Chapter IV p 61) Most of the agenc1es

V1s1ted on s1te were ab1e to. prov1de th1s data, 1n add1t1on, twelve of

1 the 47 Jur1sd1ct1ons survejed were ab1e to prov1de part1a1 data, pr:mar11y

due to the ex15tence of computer capab111ty for the co11ect1on of

| empToyment data (see Tab]e IV Append1x B).

Not surpr151ng1y, however, 76 percent of those agenc1es poTTed

. 1nd1cated that such data was either not maTntawned, or was otherwise.

unava11ab1e (presumab]y because of cons1derat1ons regard1ng accuracy

'ﬁ and re11ab111ty of statwst1cs, or because of the agenc1es concern

about the poss1b1e negat1ve 1np11catzons of the reledse of such o
data) “In most of . such Jur1sd1ct1on9 however respondents d1d report
the ex1stence (or nonex1stence, in some cases ) of women or mwnothy

group representat1on in the profess1ona1 and nan- profess1ona1 ranks

;n‘ of the courts systems workrorce ‘although w1thout quant1fy1ng the

33

1eve1 of representat1on (In some Jur1sd1ct1ons, however, the

6 5 percent of those agenc1es polled reported a total absence of
m1nor1ty representation in the agenc1es workforce, and one agency
reported the presence of women in nén- profess1ona1 ranks only. (See Tab1e V)

321.7 percent of respondents (represent1ng ten Jurwsd1ct1ons)
reported some minority representation in the court systems' non-
‘professional workforce on1/, while 50\percent represent1ng 23
Jurisdictions) reported some m1nor1ty\\epresentat1on in both
professional and non-professional ranxs\\] See Table V. )

7o
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PERCENTAGE OF MI iORITY GROUP“ :
- REPRESENTATION  IN COURT SYSTEMS
' PROFESSIONAL AND HON- PROFESSIONAL

/" Non-
~ Professional
- Only

21.74%

Professional

- and |
Hon-professional
S50%

“7frecent per1od o \Lotal nonrepresentat]on

jkworkforce, HTLhTﬂ the 11m1ted resources ava11ab1e for th1s study

to be conducted.

§ “7exis£ehée 01 “such representau1on ref]ected a change from a re]at1ve1y

=l

TAs - a resu]», hOWever the survey team was unable to quant1fy

B d" overa]] o1ctur= of m1n0r1ty repr‘esentatwn in state court systems i

{‘Furthermore without re11ab1e percentage data on workforce compos1t1on,
"'1t was not Doss1b1e to compare court workforce representat1on to

1,re1evant 1abor mar&et s+at1sf1cs. 5~“

o PERCENTAGE REPRESENTATION OF NONEN
- IN COURT SYSTEMS, PROFESSIONAL AND
: NON PROFESSIONAL EEE

2.1%

“}UhknOWn
17%

\ Profess1ona1 and Non profess1ona
80 9%

34The Law Enforcement Ass1stance Administration has sponsored
extensive national surveys of workforce composition for law
enforcement and correctional agencies.
of the Criminal Justice System, Vols. II & III ‘however, a separate
nattonal survey of court organ1zat1on emp]oyment compos1t1on has yet

See, National Manpower Survey

Eour percent of a11 survey respondents cited the 11m1ted size of the 1oca1
minority pouu]at1on as-a significant barrier to the implemeritation
of the courts EEO programs, Table XVI, Append1x B. :

2
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HE E N S IS N N BN an EE e B

o NonetheTess, we are ab]e to of er some tentat1ve conc]us1ons about
(‘d the enV1ronment wnnch w111 have to be. va11dated dur1ng the next survey
phase ‘v ""k | o ’ ,‘ ‘c e

1). M1nor1t1es appear to be under represented 1n the vast maJorwty

 of state court personne] 5/stems ‘and women and m1nor1t1es

i vappear to be s1m11ar1j under represented in. profess1ona1 ranks

i No statew1de agency po]]ed was ab]e to demonstrate a. percentage
daof m1nor1t/ emp]oyees equa] to their representat1on 1n the labor‘
\ 1 force a]though a number of metropo]1tan courts v1s1ted on~51te
- were ab]e 1o document par1 ty. 36
'.‘;‘Z)Q‘In those Jurisd1ct1ons where emp1oyment opportun1t1es have
| h’pc]early opened up to one group, the empToyment posture of other k
groups has(shown s1m11ar 1ncreases, 1nd1cat1ng at least that no
protectedegroups (1n those Jur1sd1ct1ons) appear to be ga1n1ng
knat the expense of other groups.

3) Perhaps the most obv1ous‘conc1us1on~that.may be drawn from this-
survey of mtnority group representation is'that personneldadm1n~
1strat1on recordkeep1ng 1n state Jud1c1a1 systems is woefully
1nadequ | The fact that ]7 states could not provide any
demograph1c data says far more about their personnel record-

‘keep1ng resources than about the1r EEO posture As stated
‘prev1ous]y, courts have not developed the 1nterna1 mechan1sms
necessary for even the most e1ementary phase of EEQ p]ann1ng—-

- a stat1st1ca1 evaluation of LhETT workforce -Although women

~ and minorities are w1de1ygreportedﬂto be represented’in the
lcourt systems WOrkforCe data on the numbers and percentages
of women and minorities in re1at1on to the relevant labor- marketf'

'st111 need to be deve]oped plo) perm1t an adequate assessment.

36Those courts were located in large urban areas in.the Midwest and the
West Coast, in communities whose population was characterized by a
high representation of m1n0r1ty group members - :
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'”;c'Level of EEO- Relatnd Act1V1ty ;‘/Fd j_'fo~g‘f‘e;"»fp "'f’ ; “f', Er hhr

A further 1nd1cator of the state courts EEO env1rohment 1s . é

Jthe 1eve1 o. EEO re1ated act1V1t1es reported be1ng conducted in
‘“the courts, partwcuTarTy wwth1n the context of the operat1ons of ’
\kthe court s nonJud1c1a1 personne] sjstems Survey respondents were

’Masked to 1nd1cate the fo1WOW1ng

'm‘TExxstence of EEO program, po11cy or p]ans,
"o:‘Ev1dence of Jud1c1a1 system 1eadersh1p comm1tment to- EEO
| ko ,Presence or absence of appo1nted EEO off1cers, |
d,Q nEEO po11CJ commun1cat1ons pract1ces,v S
"Vo Judicial recru1tment po11cy ' |
] Other spec1a1 prob]ems |

~ e Evidence of pub]1c concern over potent1a11y d1scr1m1natory
court serv1ces pract1ces

In contraSt to the 1ack of hard data ava11ab1e on-. m1nor1ty group
workforce representat1on, courts were much better ab1e to prov1de
speﬂ1f1c answers “to auest1ons presented in th1s top1c area Thexk
data d1scussed be]ow 1nd1cates that wh11e a 31gh1f1cant amount

of EEO act1v1ty is occur1ng in a number of courts, many courts gannot

‘po1nt to any evidence of the ex1stence of an EEQ posture or of EEO
‘ "7fp“act1v1ty, wh11e a number of agencies cand1d1y conceded that much EEO
act1v1ty reported is of a token nature in response to externa11y0 :

| mandated cond1t1ons of e11gwb111ty for rece1pt of federal funds.

Ex1stence of EEO‘Program, Po11cy or Plan

of twenty—two states reporting the presence'of‘a formaT EEQ Policy

Statement for the1r court system, 16 1nd1cated that th1s Po]1cy State— -

‘ment had also been 1np1emented by a wr1tten EEO program (Tab]es VII
- and VIII, Appendix B). |
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~ PERCENTAGE OF GOURTS REPORTING THE
 EXISTENCE OF A FORMAL EEQ POLICY STATEMENT

Policy Statement ~ Policy Statement

Limited to Selected /
Courts

Mo’ Po]1cy
Statement

42%

Level of Judicial Commitment

" Sixteen states indicated thiere is a strong on-going commitment

by the coUrt system to, implement this written praogram from both the

Judges and court acr1n1strators (28%) although 8% of respondents

indicated the absence of such commitment. (See'Tab]e'IX, Appegdix B.

It is 1nterest}ng to note, hOWever, that 20% of the states expressed

no intekest,WHétSoevér“in the development of either a formal EEQ Policy

Statemént or a written EEQ pragram. (Tab]e XI, Appendix B. ) Further-

',.more of the 16 staues reportTng the presence of a ertten EEQ program, ,

on?y seven states indicated that the program was b1nd1ng on court

Lofficials. (Table XII, Appendix B.)

- ‘Presence of EEO Officers

 Eighteen states, or 36% of the’re§§dndents‘ reported an

'1dent1f1ed EEQ officar, w1th 14 of the 18 officers devot1ng ]eSS

than 20% of the1r u1P° to EEO related act1v1t1es--an 1nd1cator perhaps
, . ‘
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indicated.that only 16% of the states reported any effort, or the

it

'!'fof the 1ack oF 1nportance pTaced on c1v11 r1ghts comp11ance by court
 ‘systems Onlj uWO of the 1dent1f1ed EED off1cers reported devot1ng 100%

“of the1r t1me,uo uhe non1tor1ng and malntenance of EEO programs.‘

| M‘(Table XIII and A1V, Append1x B)

- EEO Policy Corrun1cat10ns Pract1césf

N1netenn states 1nform non~judicial support personne1 of their

1 constitutional r19nts under ¢ivil r1ghts 1eg1s]at1on by means of

,1nterna1 and informal procedures such as bulletin boards, 1etters,~

memos, etc. (1ab1e XV, Append1x B).

Judicia] Recfuitment'Po1icy

~ From infornation gathered during the project year, one important

‘ factor‘5ur aced-—as the percentage of women and m1nor1ty Judges 1ncreased

g

- within a court system, so did the' representatuon of women and m1nor1ty

Employges within the sxstem s wongforce. Yet the survey quest1onna1re

A\

existence of any procedures, to recruit qualified women or members ofkgg‘

minority groupé to serve as judges. (Table XVII, Appendix B).‘

This is an issue that must be addressed directly by thoSe’with

appointing authority if any meaningful change‘is,to be brought about
in the!composition of the vorkforce of both judicial and non-judicial

personnel.

26
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Other Spec1a] Problems

Other prob]ems 1dent1f1ed by reSpondents in the 1mp1ementat1on and
a1ntenance of effective EEQ programs 1nc1uded ;
d1ff1€ulty of contro] in a decentra11zed system (45)
1ack of m1nor1ty skills (8%)

>
‘e small minority population (42)
. ' EEO plan is a token program (2%)

® 1ack of techn1ca1 expert1se (2%)

® union opp081t1on (23)

(Table XVI, Appendix B.)

- Evidence of Public Concern over Potentially D1scr1m1natory Court
Services Practices ;

Although not the major focus of this studys the information
‘gathered relative to courts as providars of benefits or services is of
‘special interest. A question was included in the SUrvéy questiOnnaire
designed to identify what spec1f1c Title VI37issues impact on state
court Jystems, but are not re]ated to Title VII employment s1tuat1ons

-Here aga1n,‘accurate data was difficult to obtain. There was

almost a universal absence of records--fewer than those maintained for

employment activities. Therefore, the following data Shqu]d not be interpreted

37T1L1e VI jssues will be the subaect of further study during Phase II
of the EEO in the Courts Project.
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s ewther re]wab]e or conc1u51ve It may,7hOWevef, serve to fdentffy

'trends which are 1nd1cat1ve of the 1ncreas1ng awareness and interest

shown by the pub11c 1n the equ1tab1e deaﬁvery of Just1ce by state courts.

- States were quer1ed for 1nfornat1on regard1ng pub11c comp1a1nts

‘ or d1ssatvsfacL1on expressed concern1ng court serv1ces Y, e.g.y

pre-tr1a1 re]ease program cr1ter1a ava11ab111ty of trans1ators, p?ea

‘barga1n1ng, composition of Jur1es, and sentenc1ng practwces, 1nc1ud1ng

probation.
" The réspondents»rEported the existence of dissatisfaction,

allegations, and complaints of discrimination occuring in the following

 areas of court-related activities: (Tables XVIII-XXII, Appendix B).

[ - aa—
2 ¥

Mot An An ‘

L Issue  Issue  Unknown_
Probation, - wy 8% g8y
‘Trénslators . s 36% TS 50

| PTea Bargainihg g % eg,' 12%l‘ - 46%
Juries | 4z 28 4%
Sentencing " 42¢ | 12% " 469

Because affec.ed groups argue that rac1sm-—even unconsc1ous racvsm—-
‘contributes to adverse treatment and more severe sentencing for members
of minority groups, the above issues are all proper Title VI quest1ons

‘that state courts should begin to study carefu]]y.

- Level 6f EEQ Related Litigation Invoiving JudiciaT Pehsonnél;Systems

{i,. L . . . , ol ‘ A
A ifinal question regarding the status of allegations and charges
of discrimination, while not on the survey questionnaire, was asked

verbally of respondents during the f0110w4up telephone conversation.

28
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‘enlightening.

(See}Appendix C). ~The purpose of this inquiry was to assess the Titigation
environment regarding coukt systems énd Title VII. Understandab1y,
some states dec11ned to respond because of the h1gh1y sensitive natura

of the quest1on

Eleven states reported fewer than 10 charges two states indicated

. between 11 and 20 charges, while 1 state reportedmore than 21 pending

: chaﬁgesﬁof‘discriminatTOn.',Thirty-six states reported they either

did not know or declined to answer. (Table XXITI, Appendix B).

While these statistics'are 1n§6nc1usive, ﬁhey do demonstrate theﬂ
potentiéi 1mpact of équa] employment obportuhity laws and regulations
on courts, and undéfscore'the fact that judicial administrators must

increase their awareness of and sens1t1thy to issues involving

' employment dec1510ns

In: assess1ng the geneta] contours of the data generated from the
quest1onna1re survey, ve must 1amenu that we still see “through a glass
dark]y“, We certainly know more than we did when we began the study,

but we also recognize more acutely than bgfore that large gaps of

information still exist. The informal nature of the te]ephone

survey enabled us to receive insights and corollary information which

could not be computerized, but which was nonetheless very useful and

a3

No similar study of courts had previously been undertaken;j thus

this preliminary research should provide some new insights into

the fié]d of court personnel system analysis. Nevertheless, it is

29




o
recogn1zed thau daba access 11m1tat1ons necessarw]y requ1re that our;
f1nd1ngs be v1=wnd as the bas1s for the estab11shment of hypotheses

for future 1an1r/ (See Chapter ”I Recommendat1ons )

o

o

-

..

@
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 LACK OF EEO COURT SYSTEM CONTROLS

o

| .Tne‘stnnEtufaT,,ergaﬁfzetigna1'ananYftiealecﬁégaeterfstfcs‘
,‘uniqUe toﬂcourt‘systems'discuSsed in‘Chepter I anewof'particuTar
‘ds1gn1.1cance to tnvs 1nqu1ry 1nto the 1eve1 of EEQ act1v1ty in
i courts because of the 1mp11cat1ons of these character1st1cs on
the issue of Jud1c1a1 personne] system contro] The 1ssue of contro]

over essent1aT personne] dec151on—mak1ng funct1ons in courts has,

,%ﬁ over Lhe past decade, rece1ved wide- spread attent1on from author1t1es

and pract1t1oners 1n the f1e1d \Jalthough not necessar11y 1n an EEO
context. In this chapter, we will take a c]oser 1ook at each of
:these factors ‘within the centext of the need for Jud1c1a1 system
contro] of personne] system dec1s1ons as a bas1s for support1ng EEO
act1v1ty in courts. The factors to be addressed include: -
| . 1Courtdsystem F1nanc1ng and Adm1n1strat1ve Contno1
| l of;E1ected ‘and Appo1nted Court Off1c1als, d o : \: o  . f}" : ﬂ;
- Exempt Persons

--fThe Patronage Environment k

e Un1on1zat1on in the Courts

COURT SYSTEM FINANCING AND ADMINISTQATIVE CONTROL

3 Court\EmD1oyees

A rat1ona1 personne] system contro]]ed by the Jud1c1ary is

I

o an 1mportant prerequ1s1te to 1nst1tut1ona11zat1on of FEO in the eourts

o 38506, for example, S/stem'Manegement Consultants; Trial Court Personnel

~Management" Trial Court Management Serijes, Amer1can University,
Washington, D. C., 1978; and Lawson, et. al. Personnel Administration
in the Courts, Amer1can University, Nashipgton, D. C., 19785 Courts
,%nd7§§rsonn=1 Systems, Inst1tute far Court Management Denver Colorado,
9 ,
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Q,w1th1n the personne] adm1n1strat1on f1e1d Once the EEDP is deve]oped
vand approved by top management the program needs to be operated as

‘an 1ntegra1 componenc of the court 3 personne? management system 39

‘The EEO d1sc13]1ne is bas1ca11y an aud1t1ng and controi .unct1on s

<

However un11ke the execut1ve and 1eg1s1at1ve branches of

'5§government tne courts typ1ca]1y do not contro1 the1r own personne1

systems, pr1nc1pa]1y because they 1ack author1ty to appropr1ate L
\\ R

; funds to pay ror tnose emp]oyees Leonard D Wh1te empha51zes
EE the 1nherent d1cno+omy between the ro]es of the court as arb1ter of
vd?SPULES and as an enployer w1thout author1ty to control personnel

"system dec1510ns

“Courts have h1stor1ca11y sat 1n Judgment on
deficiencies and inequities in personnel adm1n1strat1on : [
It is strange indeed that the independent third party settllng
~the dispute by app1y1ng the law to the Tegally determ1ned
3 facts . . . experiences little or no control over its :
. personnel system which is adm1n1stered by another branch
- of government . . ." a - S

. ~C‘;’"'

Management contro1 fo]lows the do11ar where court systems are -

f1nanced by Ioca] execut1ve branch agenc1es court personnel may

find, that they are fbrmaTTy subJect to the personnel regu]ations

of such execut1ve agenc1es, 1nstead of or in add1t1on to the

personne1 po11c1es or the 3ud1c1a1 branch Where the court s ;

‘ personne] dec1s1on-mak1ng process 1s contro]]ed by an execut1ve branch

*%.This is not to say that the EEO office should be administered -
by they personnel department. Indeed, many authorities believe that"
» it should not be a part of this department because of the confllct of
intergst caused by the aud1t1ng nature of EEO ,‘ c

40 Leonard D Nh1te Recru1tment and Se1ect1on in the Pub1tc Serv1ce, E
J. J. Donovan Co. (19687, p. 573, reported in Courts and Personnel
ystems, Inst1tute for Court Management Denver, Co]orado (]973)

;.,.,._H. B
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”v‘procedures

t]eve] agency personne]

J;,;agenCJ, eTTorts by a court to alter 1ts EEO posture w111 depend Upon
‘a the extent LO whwch 1ts act1v1t1es conform LO or at Teast do*not create i

' ~efconf11ct w1th execut1ve agency personne1 po]1c1es operat1ons and

vt e
, "In many 1nstances the pub11c s percept1on of the .
qua11ty and quantity of “the court's professional services
is determined by the support staff. A court, just as any
~other organization, must be responsible for the management
~of its human resources. A court must control, or at least
“influence, those core personnel activities upon which it
- depends LO obtain: competent and representat1ve numbers of L
”k'women and m1nor1ty groups "41 A o

o Adm1n1strat1ve author1ty to regu]ate court systems and court personnel

,'\.

o “t ystems 1s thus at Xeast a concom1tant of f1nanc1ng author1ty To the
,vextenr that courts are f1nanced from an ama1gamatlon of state and
| ~]oca] execut1ve and ]eg1s]at1ve agenc1es sources -court personne]
hlsystems tend to become s1mp1y extens1ons of the personne] systems of such |
fund1ng agenc1es, even though non Jud1c1a1 per dnnel may be adm1n1strat1ve1y '

"respons1b1e to a Ch1ef Just1ce, a Chwef Judge, a c1erk of court or

a court. adm1n1strator 1n the performance of the1r funct1ons | Part1cu1ar1y

o dn non un1f1ed Jud1c1a1 systemswﬂrourt personne] are most 11ke1y to

be subJect to the same personne] ru]es and procedures as other execut1ve

As a resu]t the EEO program of the fund1ng

‘fagency or agenc1es may be pos1ted to 1nc1ude court personne], a]though

‘Judges or adn1n1strators may not deem the prov1s1ons of such programs

’ to be b1nd1ng, 1ndeed the EEO/AA ru1es and regu]at1ons drawn up by

. ; - g «» i L . N o
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| Iand for execut1ve or Ieg1s]at1ve branch emponees may not in fact

' address the rea] needs of emponees 1n the Jud1c1a1 branch of QOVernment

In some court SJstems, Jud1c1a1 and non-Jud1c1aI personneI

'"(~}may be compensated from a comb1nat1on of mun1c1pa1, county and state

sources Such personneI 1nev1tab1y f1nd themseres subaect to ‘

% e

compet1ng personneI ruIes, poI1c1es and pract1ces wh1ch may, in

add1t1on be 1n conf11ct w1th adm1n1strat1ve poI1c1es of the court

In other 1nstances d1fferent cIasses of personnel funded ‘

fent1re1y from cxty, county, state or federaI government sources may

‘be work1ng s1de-by swde in the same courthouse fac111ty (e g ).
‘ hﬁstate pawd court reporters and county-funded cIerks), and may even be B
i_ shar1ng respons1b111t1es or funct1ons. In such 1nstances ne1ther the
hvempIOyees nor the pub11c off1c1a15 to whom they report can be certa1n r'k

"of the off1c1aIs degree of superv1s1on and controI wh119 ruIes and ¥

'ponc1es gu1d1ng tne conduct and behav1or of one emp]oyee may be

| trtd1rect1y in conf11rt w1th those gu1d1ng the behav1or of another (e g y
‘d1ffer1ng gr1evance procedures Ieave poI1c1es, promot1on and transfer o

‘e ‘p011c1es and, of course sa]ary schedu]es )

In such c1rcumstances a pres1d1ng Judge may be e1ther

part1a11y or totaIIy respons1b1e for adm1n1strat1on of a mu1t1p11c1tj

~of: personneI ruIes for all emp]oyees 1n the courthouse aIthough
rules cover1ng certain personne] cIasses may have been promu]gated

o at another Ieve] of government to wh1ch the Judge may have I1ttIe or

no d1rect (fund1ng) reIat1onsh1p This fragmentat1on of adm1n1strat1ve

L ,author1ty for superv1swon of court personne] ina decentra11zed :

. Jud1c1aI adm1n1strat1ve structure generaIIy resuIts 1n 1ncons1stent




treatment of court perscnnel, W1th certa1n classes of emp?oyees (1 8.3
‘those funaed at the most adm1n1strat7vely remote 18Ve1 of governmeat)
ftend1ng to rec91ve more prefarent1a] (or at 1eastT1ess superv1sony)

attent1on

f Non Court Emp1oyees o

A number of employees workwng in the courthouse are, in fact,
‘Employees,of non~court~agenc1es. Un]1ke employees of elected clerks‘
' ',¢V¢f whom the court may have both formal and informal control (see

";be]bwg pQ‘41) h0n~EDUrt pefsonnel‘workﬁhg in the court may be,
‘much ]nss sensitive to the court's EEQ 1n1t1at1ves
| "There is ]1tt]e argument over persons such. as c]erks
and reporters, whose work place is the courthouse and
whose appointment is often by the judiciary. But what
about probation officers, ba111ffs, social workers, sheriffs,
and the staffs of the prosecutor's office and public
- "defender's office? These persons perform tasks critical
to the judiciary, yet their primary loyalty is sometimes
- inquestion. - In many states, these employees are funct1ona11y
! rbound to organzzab1ons outs1de of the Jud1c1ary '
In somefynstances, in fact, the~anc111ary court funct1cn‘may be
SO tﬁghtly 1nterw6veh into the cIericaT and administfat1Ve‘fabhic of
the court that it becomes 1nd1st1ngU1shabTe from the work performed by
: c1a531f1ed court employees An example of th1s wou1d be a federaliy
funded prosecutorial program, €.Gss & pre—tr1a1 screen1ng program,
wh1ch is. housed 1n a court and has report1ng respon51b111ty to a court
staff member The pre-trza] screen1ng program emp’oyee may in fact o
be unaware of tnxs prosecutor1a1 connect1on and may operate under the

assumpt1on that uhe court 1s his emp]oyer.

42Cole and Uadsworth “Unwon1zat1on of State Court Emp]oyees a Growing Movement,"
Jud1cature Vol. 61 December-danuany, 1978. ‘ : AN
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The purposes of a 1ud1c1a1 system are to provwde Just1ce 1n ‘

- 1nd1v1dua1 cases and to g1Ve the appearance of proV1d1ng Just1ce 1nv

a11 cases 43 S1nce the pub11c ‘s percept1on of the qua11ty and quant1ty

‘of Just1ce prOV1ded is determIned at 1east in part by 1ts percept1on

B of the kinds of persons emp]oyed and services prov1ded by prosecutors,vig

sher1ffs and court serv1ce agenc1es, the EEO posture of the court

depends as much on the ersonne1 pol1c1es of the anc111ary agenc1es

. as on. 1ts own.

Nhlle there are ample and\geg1t1mate reasons for court concern G

‘over the EEO posture of agenc1es funct1ona11y t1ed to courts but whose

eafk emp]oyees are not str1ct]y c1ass1f1ed as court personnel, the TaCt
prema1ns that courts do not have d1rect adm1n1strat1ve contro1 OVer those
‘ anc1]1ary gnoups and may be able to exercise lltt]e 1nf1uence over their

",5EEO po1101es There are, however, a few 1nstance5 in Wh?ch courts may

k‘”1nf1uence or even order EEO reforms and programs for anc111any groups '

\\

L perfprm1ng serv1ces in the courts In many states court ru]es or

statutes authorize the court to exercise certa1n V1s1tor1a1 powers to :

oversee the operat1ons of certain court serv1ces -agencies upon whom

the court rehesto carry out 1ts busuness (An example of such a statute

~ appears below, Elected Clerks of Court, n. 48 )y These ru]es or‘statutes

may provide a cpurt;w1th 1everage to admln1strative1y:review the EEQ

- posture of agencies providing ancillary services to the courts.

e

.m

1971, p. 19.

BT

Friesen, Gallas and Gallas, MénégjnqAﬁnéftéﬁnfs; Bobbs-MenriT1vCompany,
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‘ ELECTED AND APPOINTED COURT OFFICIALS

Exempt Persons

'445ee beioWQIChaptenVV pp;‘68470}k

: ETected and ADpo1nted Judges

ETected of 1c1als and the1r po]xcy 1eve1 appoxntees are exampt

f',from the non-d1scr1m1nat1on prov1s1ons and pnotect1ons of T1t1e VII

of the Civil nghts Act A]though the 1ssue has not been 11t1gated

: there is some basis for be11eV1ng that e]ected Judges and c]erks of

“court and the1r po]1cy leve] appo1ntees are thus axampt from T1t1e VII

(assum1ng that the aop11cat1on of the C1v11 Rights Act to state courts

s not prevanted by separat1on of powers) &% By inference, this

apparent]y-also means that appo1nted Judges‘and their pdlicv-leVel
appo1ntees are not exempt If th1s 1nterpretat1on is correct the

EEQ 1mp11cat1ons for appo1nt1ng author1t1es in every instance are sub—

stantial: governors, p011t1ca1 caucuses, Jud1c1a1 nom1nat1ng comm1sswons,“
and other appoxntwng author1t1es in every state may be ob11gated to

act1VeTy»recru1t viomen and m1nor1t1es to fill 3ud1c1a1 vacancies 4’

; a1though an equally compe111ng argument for exempt1on of appo1nted

Judges cou]d T1kew1se be made

(1) For separat1on of powers reasons the Jud1c1ary was never
intended to be covered by the provisions of the Act (the
Congressional debate regarding exempt persons, in fact,
makes no reference to judges. % See, below, Chapter V, p - 85.

i

U S. Attorney~General Gr1fT1n Bell recentTy announced that the
Justice Department's Affirmative Action Program under Executive

' order No. 12097, Hovember 8, 1978, requires that women and minorities

receive preference over other equally qualified candidates in the
f111ing of vacancies for the federa1 Jud1c1ary Issues. and Answers,

ABC Television, February 11, 1979.
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(2) Even 1f the state Jud1C1ary is subJect to the Act there is

no rational basis for d1fferent1at1ng ‘between e]ected and

- appointed judges who serve similar functions from Jur1sd1ct1on

- to jurisdiction and state to state, but whose method of s ,_
“selection is essentially a matter of Jjurisdictional acc1dent* ‘
whose pub11c trust and responsibilities cannot be dvst1ngu1shed
in the same way as can the expectations of elected vs.
appo1nted executive branch officials; and whose relationship
to appointing authorities is in no way analogous to the
‘relationship between execut1ve branch off1c1als and p011cy
1eve1 appo1ntees, ‘ : .

- (3) Slnce most state court Judges (whether serv1ng in elected or -
o merit selection systems) are initially appointed to the bench,
the logical consequence of the non-exemption theory would be
the creation of a situaticn in: ‘which most multi-judge courts’
would always include members who are both exempt and non-
- .exempt, thereby creating considerable personnel system and
EEQ problems of authority and control, particularly with
~regard to appointments by such Jjudges. For example, how can
 the court reporter or law clerk of one judge be exempt wh11e
- another is not? “(See be]ow, Conf1dent1a1 EmpToyees ) ‘ ~

Resolut1on of th1s quest1on will requxre further ana]ys1s- and
possible federal, ]eg1s]at1ve, or administrative action.
- However, it seems appropriate to conclude that both e]etted _
: and appo1nted state court Judges should be treated the same '

k‘ Policy Leve? Appo1ntments by Judges and C1erks of Court
~ Confidential Emp]oyees Yo

At 1east w1th respett to eietted Judges and clerks of court

certa1n staff appo1ntments w111 also be exempt The;except1ons~to‘ | ‘_(‘W

[ERRND

T1tle VII 1nc1ude

S LAny person e]ected to pub11c off1ce 1n any '
state or poiitical subdivision of any state by the qua11f1ed
voters thereof, or any person chosen by such officer to-
“be on such officer's personal staff, or an appointee on the
wpolicy making level or an immediate advisor With respect to
the exercise of the constitutional or Tegal powers of that | 5
off1ce " (émphasws supplied) 42 u.s.c. 20000@ - B S %

S L : . : S

Exempt cTasses of court personne1 presumab]y 1nc1ude court o ; B

"reporters, law clerks, conf1dent1a1 secretar1es 1ega1 counse1 ':_ ‘: S
court adm111strators, clerks of court and, perhaps, persona] ba111ffs, 5‘

l“whose duties requ1re them to work ona personal and confidential

4SASee be]ow, Chapter V, p. 863 Chapter VI p a7,

-

'
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‘bas1s w1th 1nd1v1dua] Judges, Jud1c1a1 off1cers, adm1n1strat1ve
off1c1ais, and aro.esswona] personnel wh (ExampTes of exampt1on
definitions sron sLate Judicial classification systems are attached
hPYEWlth as Aopendnx D. )‘ Wote, however, that a des1gnat1on of exempt )

status in a Jud1c1a] personne] c]ass1f1catxon system may not necessar11y

 mean that the class is exempt for EEQ purposes; rather, such

deswgnat1on ord1nar1]y refars to the status of the c]ass as a part
of either the court's management or 11ne complement~ Indeed,
'exempt1on c1a551f7cat1on may be more a reflection of the court s

‘patronage or col]ect1ve barga1n1ng envwronment than its EEO posture

As 1nd1cated in the prev10us chapter, howevey, where the Jud1c1ary

~ does not contro1 the use of its own funds, the classification and

treatment o. such persnns as exempt w111 depend, at least in part, on

3

" the 1nterpr=tat1on g1ven to their status by the personne] agency of the

sfund1ng unit wh1chfprov1des the salaries of court support personnel in
\*the app]ication of its own personnel system and EEQ policies. And, as =
indicated in. the previous section, whether there 1soany justification ;

fok’distinguishinngetween the exempt status of confidentiél emp1oyees'

~ who are appointees of elected vs. appeinted’judges is an issue the

resalution of which seems perhaps abvious, but whicﬁ has yet to be resolved.

(See below, Chapter V, pp. 84-86.)

46. section 1.42 (b)(ii1), Standards Re]atfng‘to Court'Organization,

American Bar Association (1974).

)
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(Ihe Patronage Environment

The well Known difference between political patronage systemsyand,
merit persdnnel systems turns on the pfocess by;which‘individba]s acquire
employment statUS.  Patronage limits such employment to tEOSe~ |
few~Who’have assisfed, at}1eastyto some degree, the judge (or elected

c1erk of cburt) during the electoral Pprocess. Job announcement is

- typically by word-of-mouth and: the select1on process var1es accord1ng

“to persona] or immediate circumstances. ~ Thus, the patronage system

ignores the EEO process and, for courts, helps to perpetuafe a c1osed

society of white male dominance. Employees who attaTn emp]qyment

throuéh‘the power of patronage often receive salaries which are

- disproportionately higher than those received by other employees

similarly situated regardless of job description or classification

level.

i

Furthermore, patronage systems p]ace limits on the upward
mobility of ‘employees by rewarding "c]ub members "~~without cons1derat1on
to product1v1ty—-over other employees. The result, 1in many cases,
has been a paucity of professipna]]y trainéd.court personne] and a
hiring tradition which makes the 1thSftion'of a modern pérSonne]
management system a most challenging task. This process, known as
the 9good‘01equy" systém, too often ke]égatés women and memberé of
minority groups to the status of non-club members. The effect of "non-
membership" 1is that we find minorities and women OVErwhe1ming1y‘over—
represented in the Tower-paying and powerless ranks wf judicial employment.
One of the serious impediments to change is the reluctance of power
figures who themselves have benef1ted from the "good ole bqy",network‘

to open channels of access to a wider and more diverse clientele.

40
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3 Elected Clerks of Court

states. Critics of the e]ecteqac1erk'concept eharge that the’politica]'
and‘adminfstratiVe division of responsibiiity between ﬁhe clerk ahd

the court for caseflow process1ng activities creates unnecessary
management prob]ems for courts?7 Those who defend the system genera11y
po1nt to its cont1nu1ng v1ta1mty as a component of the local political

process and to a h1story of coerrat1on with the court

»\‘,

As a product of the po]1t1ca1 proccss, however, the elected

fc]erk~concept can significantly jmpact a court's EEQ posture. Elected
clerks may Qpemate personnel” systems independent ot the ceurtsfand, |

5‘as elected offic1a1s, may choose to fill staff vacancies through

‘the patronage process (as, of course, may the courts). “Although the court

- may have statutory authority to supervise the operations (and, presumably,

to influence personnel policies) of the clerk's office,48

as a constitu-
tionally e1ected official, the clerk may resist unwarranted incursions by .

the court into areas peculiarly within the c1erk‘s‘budgetar§ province.49 o

big, Friesen, "Internal Operating Procedures of Courts"

State Courts: A B]uepr1nt for the Future, National Center for State
Courts, Publication No. R0038, 1978, p. 195; Friesen, Gallas & Ga1]as,
Manag1ng the Courts, Bobbs- Merr111 Co y ]971 p.162. ,

that:

Il

48See, €.9.y Maryland Const., Art. IV, Sec 10 which prov1des in part

the office and business of sa1d Clerks, in all their
departments, shall be subject to the visitorial power of
the judges of their respective Courts, who shall exeac1se
the same, from time to time, so as to insure the faithful
‘performance of the duties of said officers; and it shall be
"the duty of the judges of said Courts repsectively, to make, st
from time to time; such rules and regqulations as may be
" necessary and proper for the government of said Clerks, and
for the performance of the duties of their offices, which shall
have the force of Taw until repealed, or modified by the General
Assemb1x " (Emphas1s supp11ed)

D we

49City of parma v. Shipka, __ Ohio S. Ct. _ (1976).

i . 4

V4

Elected clerks of court serve at least some trial courts in 37 o



‘ UNIONIZATION INWTHE COURTS

' Un1on1zat1on of court employees can a]so have a swgn1f1cant effect

on the 1mp]enentac10n of EEO and AA 1aws Genera11y, un1on contracts

spec1ﬁy employee r1ghts and may, in some cases requ1re an EEO p1an

as a condition ‘or negot1at1on Iyp1ca11y, however, 1eg1s1at1on to
reguiate pUb]ic‘secton ]abor4management re]atnonschas been accomp11shed
by‘a "Public Emp1oymént Relations Act" (PERA). This Act delegates to

the executive the pbwer to'regu1ate thg Taborfre1ations of state,‘cohﬁty;

~and municipal enployees;« UsuaTTy; such laws do not directly address -

the regulation‘of judicia1 employees. Many courts are now debating the'c'
issué of wno can regulate thése‘re]ations for judicial emp]oyee‘s.50

: The.réspOnSe by fhe~judicﬁary has beén,mixed. Cole and Wadsworth
report that: ’

"In some states, the Jud1c1ary has accepted the regulation
of its employees by the executive as a fait accompli (Hawaii, '
Minnesota, Rhode Island, and Wisconsin). In other states, the e
judiciary, usually at the trial Tevel, has challenged the * ~
applicability of the states's PERA to the courts. They have
argued that the constitutional separation of powers precludes
executive infringement on the courts. Such 1g§r1ngement they -
argue, could lead to intolerable situations.® ‘

.

=

i

50¢o1e and Vadworth, "Unionization of State Court Employees A Grow1ng
{fovement", Jud1cature Vol. 61, December—January, 1978.
Court personnel are currently engaged in collective bargaining
agreements with courts or county agenc1es in 15 states.

51Ib1d.

7 )
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environment again turn on the issue of control:

‘unwon contract is the local fund1ng unit (e.g., the county),

- not be in the court s best interest.

Y

f
The management implications for courts in the unionization
who is the employer--

the court or the execut1ve7 If the emp:oyer defined by statute or

the court

;may be faced w1th thﬁ prob]em of trywng to manage & personnel system

‘whose e]ements are be1ng dictated by the executive, and the executive may

be willing to make (part1cu]ar1y non- budgetary) concessions wh1chfmay

e
/’

Other 1ssues of control concern the author1tV/0f the legislature
to st1pu1ate the conditions under which Jud1c1a1 emp1oyees may be
organized, and the author1ty of execut1ve branch agenc1es ta sit in
judgment on al]eged acts of court personne] system discrimination.

Such issues are only now beginning to be raised by courts and the

 1mo]1cat1ons of tne1r reso]ut1on for courts and EEO are yet to be

determ1ned Ta the extent tha+ such issues are resolved in favor of

the positions of non-judicial branch agencies, however, the ab111ty of

courts to manage their own personnel systems will Tikely be further

eroded.
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CCHAPTER IV

1.,~GUIDE TO EEOQ. PLANNING IN STATE COURTS

o

Needs expressed by ceurt agency rep?esentatvves 1nterested in .

'v;hf1n1t1at1ng EEO act1v1ty 1n court systems were for 1nformat10n regard1ng ;N,“ i
N“the specific requ1rements of federal 1eg1slat1on as they re]ate to stateﬁN»f'f
N~‘C°Urt5 as we]1 as for practICa] ass1stance 1n the plann1ng and deveiop-hhe*N’
ehme"t Of EEO programs and p1ans ‘ Th1s chapter was: des1gned to address “
‘ hfthese needs by prov1d1ng court organ1zat10ns w1th a genera1 overv1ew '

- of the operat1ve prov1sxons of the EEO«related federa] regu]at1ons as f ;

,AJ

{'we11 as a ser1es of gu1de11nes to ass1st courts 1n plann1hg for the

estab11shment of EEO programs._ Th1s~meter1a1 1s presented;under3theﬁf‘7f
‘yfo11ow1ng subheadings: | S il 1~’f ~ i
“ » Federa1 EEO Requxrements, kf}yuk 'N‘Q‘ ;isf*,N‘;{ ? “'e§§§fhs'fs°"’i‘: i
. Personnel Starf1ng Requ1rements H;jiN%f5’;§;;e{Ne: S

3 :! Qrgan121ngvthe EEO StructureN%*' |
s Methodology for Written EEO Programs

- FEDERAL EEO REQUIREMENTS

A var1ety of federa] ]aws proh1b1t emp]oyment d1scr1m1nat1on by

state agenc1es,52 1nc1ud1ng the Equa] Pay Act of 1963 the State and

: Loce] F1sca1 Ass1stance Act (Revenue Shar1ng) the C1v11“R1ghts Act of :e:" e
~1964; the Rehab1]1tat1on Act of ]973, the Age D1scr1m1natlon Act
42:.s.C. 1983 the. 0mn1bus Crime Contro] and Safe Streets Act and

>
i

ot

= B . e A L
The Fair Labor Suandards Act, ance thought to app1y to states, has -

recently been held 1napp]1cab1e Nat1ona] League-cf. C ti ‘
426 US 833 (1976)(1nfra pp: 71- Z) ag‘e : ? ies v‘ Usery :

u
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make 1u 11Iega1 for an emp1oyer to h1re, f1re, pay.,. promote, tra1n, d1sc1p¥1ne

il

;"or take other act1on based on an emp]oyee 5 race, Lo1or, sex, re11g1on, ;'?: '
”'nat1ona1 or1N1n age or menta] or phys1ca1 handwcap The prov1s1ons of~“

‘f‘some of these Taws are d1rected at spec1f1c 1nstances of JOb b1as but

all are des1gned to lnsure equa] treatment in the workforce for what

i 1awmaxers have 1dent1f1ed as “protected c]asses"-—groups of peop]e who
i :“nave been v1ct1m1zed h1stor1ca11y by d1scr1m1nat1on Current]y these
‘*a“igroups 1nc1ude B1acks women, H1span1cs As1ans, Pac1f1¢ Islanders
‘ gi7Amer1ran Ind1ans A]askan nat1ves, o]der persons “and persons with -

d,jmenta1 or phys1ca] ‘handicaps.

General Jur1sd1ctlnn

Assum1ng that courts are state agenc1es subJect to federal 1aw53 he

”‘”pr0V1510nS of tnese 1aws may be app11ed to most courts54 e1ther because

o Jur1sd1ct1on over state’ agenc1es is prov1ded for by Taw

(for examplé, Title VII of the C1V11 R1gh+s Act of 1964)
. because : '

- o The court is a d1rect or indirect rec1p1ent of federal funds
a (e.g., Title VI of the Civil Rights Act of 1964; the State and -
‘1'_Loca1 Fiscal Assistance Act: the Crime Control Act or the

: Juvenile Ju5u1ce Act) "in wHole of in part"56

'®7,53

. u’(

.y constitut1ona1 issues of exemptxon, sovere1gn 1mmun1ty, and
separat1on of powers aside. See below, Chapter V, pp. 68-75.

pel

54See below, "Jur1sd1ct1ona1 L1m1tat1ons", p. 46.

E e i s
[

’“55A court is‘an 1nd1rect rec1p1ent of federa] funds where it- receives funds
*from a unit of state or local government or an adm1nlstrat1ve1y superjor

court which has in turn received such funds ‘as part of a program of
federa] ass1stance to the states

'356A court is considered to have ‘received funds "in part“ when it has: been

al]ocated a portion of funds received by another agency. For example,

a local court may bé subject to the EEQ provisions of the federal revenue

'sharing 1eg1s]at1on IT it can be shown either that any part of the
local funding agency's allocation was used for court purposes, or that

. such revenue sharing funds. have beenCO-mlngTedw1th the genera] fund

~of the Tocal governmenta] un1t

T

E the Juven1]a Just1ce and De]1nquer&y Prevenﬁ(on Act among others These 1aws o |



Jur1sd1ct1ona1 L1m1tat1ons f;“; L ug_!lgfw e !~g j";re”,i‘

Not a11 state courts are subaect to the prov1s1ons of aIT such

= federa] ]aws however, Congress and the federa] agenc1es respons1b1e o

i

for the adm1n1strat10n of such 1aws have estab11shed 11m1tat1ons on

the 3ur15d1ct1ona1 scope of the acts.~ ~§*"q

e “l .

‘*ﬁfeh ,;'. oA court agency whwch is not a dlrect or 1nd1nect rec1p1ent

+ of federal funds is subaect to the provisions of federal
BN  legislation such as Title VII of the Civil Rights Act
it can be démonstrated  that the court has a workforce of
: \n~~ 15 or more emp]oyees.57e, A bargaining unit of a. court
:‘thh 15 or more members 1s ]1kew1se covered iR

oA court wh1ch isa d1rect or 1nd1rect rec1p1ent of federa1
funds (e.g., under the Cr1me Control Act or the Juvenile -
Justice and Delinquency Pravention Act) is not subject
to the enforcement and compliance provisions issued by
~ LEAA unless ‘the court has 50 or more employees and has
© received cumulative LEAA grants or subgrants of $25, 000
 or more since 1968. A court agency which has rece1Ved
“any amount of revenue sharing funds is subject to the EEO
~ provisions ot the State and Local Fiscal A551stance Act,
" however, w1thout regard to the s1ze of the agency 'S
‘e:workforce = o T :

Enforcement Agenc1es

The Equa] Emp1oyment Opportun1ty Comm1ss1on (EEOC) 1$;charged‘With'5.f
the respons1b111ty for enforcement of most EEO related federal 1eg1slat16n;f:
N“‘In add1t1on most ;eéeral agenc1es whlch adm1n1ster federal ass1stance =
fprograms ma1n1a1n the1r own 1nterna1 c1v11 r1ghts comp11ance d1v1s1ons |
responsible for mon1tor1ng and enforcement of gu1de11nes and reguTatwons e
f,1ssued under che EEO prov1s1ons of the acts creat1ng such agenc1es fThe«,f"‘
‘ Offvce of Clvwl R1ghts Compl1ance (OCDC) of the Law Enforcement Asswstancen o

“Adm1n1strat1on 15 respone1b1e for mon1tor1ng and comp11ance of agenc1es

5729 CFR 1601 161L Even where a court agency has 1ess than 15 emp?oyees,
however, the enforcement agency (in this case, EEOC) may exercise
jurisdiction if it can establish that the court agency involved is a

_component of a Targer governmental unit (e.g., such as a city or
'county) over which the enforcement agency Tikewise has jurisdiction. -

46
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ffﬁ; rece1v1ng Cr1me Conuro1 Act or JuVen11e Just1ce Act funds.iyc “‘ |
 ‘ In certa1n 1nscances,lEEOC and OCRC w111 have concurrent Jur1sd1ct1on‘ka' :
a]?For examp]e a ccurc agency W1th 50 or more empToyees wh1ch has ‘
erece1ved an LEAA grant 1n excess of $25 000 and wh1ch has been‘y,  15"
‘;‘charged w1th a v1o]at1on or T1t1e VII of the CIV11 R1ghts Act would e
Hbe subJect to che 1nvest1gat1Ve and enfbrcement powers of both agenc1es‘ -
:'To reduce probTems of over1app1ng Jurzsd1ctwon, EEQC and LEAA have

":f[ executed a meno of understanding to the effect that, in such c7rcumstances,

‘v‘nonly one cf che LHO agenc1es W111 be responswble for process1ng
VV}the matter. ‘;cEOC has entered‘1nto memos of understand1ng W1th most -
cother s1m11ar1y s1tuated federal agenc;es. ‘

b cEEO Programs and P]ans |

' An EEO plan is a document wh1ch descr1bes an agency s 1ntent1on to
y:f1mprove emp]qyment opportun1t1es zn the agency 3 workrorce for women and

,m1n0r1t1es EED p]ans are of two types.‘

T » Vo]untary p]ans A voTuntary p1an 15 one wh1ch an agency deve1ops~“'
~on its own volition because it wishes to articulate some formal
. - statement of EEQ posture, although it is not required to so by .
. federal law or regulation (see below, Mandatory Plans). A SR
voluntary plan may be the most effective mechanism for reducing !
‘a court's vulnerability to charges and complaints of discrimi- :
oo . nation by assuring, through standarized procedures, the S !
R equa11ty of opportunity for women and members of minority = e
P - ~groups.. Voluntary plans are typically adopted by court agencies !
 which receive federal funding (other than from LEAA, which
‘mandates the uweparat1on of a plan) under such programs as
federal revenue sharing. Revenue sharxng regulations "encourage”
rec1p1ents to correct any imbalance in workforce composition
“in order to address the effects of hlstor1ca1 d1scr1m1nat1on

,*fO'aMandafory P]ans Mandatory EEO programs are requ1red either
: as a precondTE“on to receipt of federal funds (e.g., from LEAA),
or. as part of a conciliation agreement worked out with: EEQC or OCRC
: stemming from a finding of d1scr1m1nat1on or it ordered as a.
- remedy by a edera1 court. .

Ay
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h];,f essent1a11y the same:

:p conc111at1on agreement stemm1ng from a charge of d1scr1m1nat1on L1kew1se,‘

Although federa] agenc1es use d1fTerent terms to refer to plans fffhfi S

df;requ1red under the1r gu1de11nes (e g > LEAA requ1res the f111ng of an: “equa]

"thomm1ss1on uses the term‘"aff1rmat1ve act1on program (AAP) the terms

‘ﬁ*“are used 1nterchangeab1y, and the bas1c e1ements of an FI:OP or an AAP are ﬂf“‘

58 -

e A se]f eualuat1on of an agency s posture as an emp]oyer,‘s{ >{:{o S

: of,Ident1f1cat1on of barr1ers wh1ch prec1ude fu]T and equal
- participation in the agency s workforce by women and
;m1nor1t1es, ; g ,

"“o‘:Necessary steps and methodsyproposed to e11m1nate such
; }barr1ers presented 1n both outline and narrat1ve form,

‘:oeIGoals and I1metab1es (see, below) :e'::;j“‘

'h°Goa]s and T1metab1es

In some cases, the EEO p1an must also 1nc]ude stat1st1ca1 goa]s,

R

nppresented 1n the form of federa] Job categor1es for the correct1on of

T ‘underut11wzat1on of women and members of m1nor1cy groups, as wel] as

hdboth 1ntermed1ate and 1ong-term tlmetables for the ach1evement of these

“~goals Stat1st1ca1 goa]s and t1metab1es prov1de a data base for mon-.,’

"'2v;w1tor1ng an agenqy s comp11ance w1th its EEO p1an. ‘

EEOPs f1]ed w1th LEAA as. a precond1t1on to the rece1pt of federa1

funds arewnet requ1red to 1nc]ude goa]s and t1metab1es however LEAA may ; 5

' "v‘jrequ1re the 1mposxt1on of goa1s and timetables as a correct1ve measure "

resu]t1ng from e1ther comp11ance revwew of a court or-as part of a

~‘-a11 mandatory p]ans f11ed w1th EEOC would by def1n1t10n include stat1st1ca]

goa1s and t1metab1es Inc]us1on of: goals and t1metab1es in voluntary plans o

is, of course, opt1ona]

A procedura] gu1de for the deve]opment of a court s EEO program is
prov1ded be]ow, pp -59- 64

5

| blrvjh emp101ment opoortun1ty program (EEOP), wh11e the EquaT Emp1oyment OpportUn1ty Ufﬁfu
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'ﬂeto h1re or promote

. the fo]low1ng chart

' "Quotas" D1s{angu1shed

From t1me to 1me, as part of negot1ated settlements of 11t1gat1on
1nVO1v1ng emoTOJm’nt d1scr1m1nat1on, emp]oyers have been mandated

spec1f1c numbers or rat1os of women and m1nor1ty persons :

ewhere 1t has been ”ound that such groups have been excluded as a result of
jun]awfu] d1scr1m1n$t1on Vo]untary quotas, on the other hand wh1ch
“,:d1scr1m1nate against ma]es and/or members of the maaor1ty in hwrxng and/or

';’promot1on cannot be undertaken W1thout court sanctxon.so’ ,~‘

EEO Reqp1rements SUmmary

2 v%‘,,‘

The key 1ega1 requwrements out11ned here1n are summar1zed 1n

9]

e FEDEQAL NONDISCRIMINATION LANS AND REGULATIONS AFFECTING STATE COURTS

_;State courts, as employers ‘are obligated by Taw to provide equa11ty

of- emp]oyment opportunity to all members of the communities they serVe
it is therefore illegal for a court to hire, fire, pay, promote,

train, discipline, or take other actions based upon an employee's race,

* color, sex, re11g1on national origin, age and, in some cases, mental or

phys1ca] hand1cap. “The following federa] laws which impact most directly
on state courts proscribe  judicial administrators from taking such
actions: The Civil Rights Act of 1964, as ‘amended; the Omnibus Crime
Control and. Safe Streets Act, &s amended and the Juven11e Justice and

' Delinquency Prevention Act, as amended, The provisions, requwrements

and °anct1ons of these 1aws are set forth be]ow
i u : ‘ ~

TITLE VII OF THE CIVIL RIGHTS ACT RELEVANT LANS . AND REGULATIONS OF THE
‘OF 1964 AS QMENDED ” - LAW. ENFORCEMENT ASSISTANCE ADMINI~—

' STRATION UNDER THE CRIME CONTROL ACT AND
- JUVENILE JUSTICE\ACT AS AMENDED

'"f'wHo IS COVERED:

~ Courts with a uorkforce of 15 d~Couhts meeting the fdi]owing criteria:
~or more employees; also bar~ =~ ~~ having 50 or more.empioyees, and
gaining units of courts w1th - = having received cumulative LEAA:.grants
15 or more members. - o or subgrants of $25 UU0 or more.
P R o s - since 1968.
~59Castro V. Beecher, 495 F 2nd 725 (1972) o S \\ux

TITET

-~ 60eber v, Kaiser Aﬂum1num and Chemical Corp , 415 F Supp 761 (D La.

ES
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TITLE VII“OF‘*HE CIVIL RIGHTS ACT :

OF 1954 AS AMENDED

RELEVANT LANS AND REGULATIONS OF THE
. LAW ENFORCEMENT ASSISTANCE ADMINI-
'”STRATION UNDER THE CRIME CONTROL ACT AND

JJUVENILE JUSTICE ACT AS AMENDED o

WHAT COURTS MUST WRITE,

S NHAT ARE. THE EXEMPTIONS IF ANY?‘1A<
~ State and local elected public

officials, and appointed

 public officials with p011qy4 8
- making respons1b111ty

"Add1t1ona11y, sex- based cTass-
ification is permitted within

~the very narrow and limited

- circumstances where it can be
- shown to be a bona-fide

,;,‘occupat1ona1 qua]1f1cat1on e
i,‘(BFOQ) , .

M»:WHO ENFDRCES THESE PRDVISIONS7

The Equal Employment Oppor- }
 tunity Comm1ss1on (EEOC)

' WHAT ARE THE PROVISIONS,
- REGULATIONS AND GUIDELINES? °

The implementing guidelines

- are codified as 29 CFR 1601~
1611, R

TM?EEM?WT‘7$HTW&ENTKTN‘A'

~ WRITTEN EEQ PLAN? SRR
‘A written EEQ plan may be part -

of 'a conciliation agreement

* worked out by EEOC, stemming

. from a charge(s) of discrim-
~ination, or it may be ordered
as a remedy by a federal
court.:

"State and 10ca1 elected or appo1nted
- public officials and their conf1dent1a1
‘,memployees G

Same BFOQ exemptwns for sex.

~

 The 0ff1ce of C1Vq1 R1ghts Comp11ance

(OCRC), Law Enforqement Ass1stance :

.-;Adm1n1strat1on

“The 1mp1ement1ng gu1de11nes are cod1f1ed
~as 28 CFR 42.201, '
.CFR 42, and 28 CFR 50.14.

" The Rehab111tat1on Act of 1973 as

28 CFR 42.301, 28

amended, Sect1on 504

Courts meeting the f0116w1hg sets of
criteria must deve]op a wr1tten EEO .

plan:

‘e For m1nor1ty persons and women‘
" ="having 50 or more employees.

.= having received cumlative grants
or subgrants since 1968 of
+$25,000 or more \

- hav1ng a service: popuTat1on W1th
a minority representation of
~more than three percent

50
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TITLE VII OF THE CIVIL RIGHTS ACT o

OF 1964 AS AMENDED

RELEVANT LAWS AND REGULATIONS OF'THE’_T‘

-LAW ENFORCEMENT. ASSISTANCE ADMINIS-

TRATION UNDER THE CRIME CONTROL ACT -

‘tiyAND JUVENILE JUSTICE ACT, AS AMENDED”

The: gu1de]1nes for writing

such a plan are set forth in

Revised Order No. 4, 41 CFR
% 60=2." The written program is

referred to as an "Aff1hnat1ve -

:,jAct1on Program" (AnP)

- WHAT ARE THE FILING REQUIREMENTS
FOR WRITTEN EEQ PLANS? -

Aff1rmat1va Action Programs ,
‘must be filed with EEOC and
other interested pUbTTC ‘
agencies.

"’o For Women only

o hav1ng 50 or more empToyees, e
"~ having received cumulative grants
. or subgrants since 1968 of $25 OOO
- or more; and.

}"f“,e ‘having a service pcpu]at1on with a

minority representation of less -
than three percent N ‘

. The gu1de11nes for wr1t1ng such a. plan-
-~ are set forth in 28 CFR 42.301. et. seq.,

Subpart E. The written program is
referred to as an ”Equal Employment ‘

’_Opportun1ty Plan” (EEOP

‘ Courts rece1v1ng ‘
T less than $25, 000 cumulative grants

_or subgrants since 1968 must file a-
vcert1f1cat1on or statement of equal
employment opportunity compliance
w1th their state planning agencies.

- more than $25,000 but less than
$250,000 in grants or subgrants

- must file a certification of state-

~ment of equal employment opportunity

~ compliance with the state planning
agency as well as maintaining, on

=+ file, the written EEOP available
for 1nspect1on by authorwzed govern-
ment agencies.

- more than $250, 000 in a single grant ‘
or a subgrant must file their EEQOP

- with the state planning agency and o

~ the Office of Civil Rights Compliance,
Law Enforcement Assistance Admini-
stration.
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. 'TITLE VII OF THE CIVIL RIGHTS ACT .QELEVANT LANS AND REGULATIONS OF THE
o OF 1964 AS AMENDED ; . “_LAW ENFORCEMENT ASSISTANCE ADMINIS-
) . R TRATION UNDER THE CRIME CONTROL ACT ;
. AND JUVENILE JUSTICE ACT, AS AMENDED

‘ ;NHO MAY FILE A CHARGE OF

DISCRIMINATION? \ ~ L : : ~ ,
fComp]aznts may be filed by ans. ,Comp1a1nts may be f11ed by 1nd1V1dua1s,u
aggrieved individual, a class @& group of individuals, a third party
of individdals, a third party on behalf of others, organ1zat1ons,, o
-on behalfy of others, or a - state p1ann1ng agencies, Fair Employ-
o conm1ss1oner of EEOC R " ment Practices Commissions, and Human
N o ' Rights agencies. OCRC also receives
allegations through referrals from
certain federal agencies or depart-
ments, e.g., Department of Labor,
________ S ; ~ Health Education and Welfare, Offlce
e G : o of Revenue Sharing, etc.

- MAY AN INVESTIGATION OR AN ON-SITE i
-~ COMPLIANCE REVIEW BE CONDUCTED - R
- WITHOUT A FORMAL WRITTEN COMPLAINT

"OF DISCRIMINATION? ;

No. A complaint must be f11ed Yes. The Office of Civil Rights’

with EEOC before it may condUCt ~ Compliance (OCRC) is obligated by law

an 1nvest1gat1on(s) - not only to investigate complaints of
F discrimination, but also to conduct a
yearly.number,of'on~site compl fance
reviews of LEAA-funded criminal
Justice agencies under its juris-
diction. (See above, "WHO IS COVERED".)
.\\i .

- WHAT ARE THE REMEDIES AND/OR
SANCTIONS THAT MAY BE IMPOSED?

IR N Bl T I N N N EE N M s e EE Em e

Among the remedies available are Upon a finding of discrimination, OCRC
reinstatement, hiring, promotion, may order similar remedies. Further,
back-pay (]1m1ted to a two year it may require the development of an
period), increased fringe = Equal Employment Opportunity Program
: bpnef1ts and orders enjoining containing relevant and corrective
~futuré discrimination. Attorney's ~ goals and timetables for the equi-
~fees may be given to the pre- table utilization of minorities and
*  vailing party. Additionally, an women within the workforce of the
Affirmative Action Program- court. If all attempts at conciliation
may be required as part of a fail, LEAA funds may be suspended
conciliation agreement worked out and/or terminated. (28 CFR 42.201

by EEOC, or it may be ordered by a et. seq., Subpart D.)
federal court ‘
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. PERSOHNEL STAFFIIG REQUIREMENTS a

P1ann1ng requ1res a profess1ona1 staf‘ to provide the expert1se,

‘coord1nat1on and ana]ys1s necessary t0 deve]op procedures for policy=-

© makers and to 1mp1ement and monitor p?ann1ng po]1c1es Furthermore,

p]annwng 1nvo1ves hard and consequenr1a1 choices and requ1res constant ‘
mon1tor1ng that only a profess1ona1 adm1n1strat1ve staff can provwde.

One of the 51ngle most s1gn1f1cant barr1ers to the 1mp1ementat1on
of EEO p]ann1ng in. courts is the absence of technical expertise necessary to

the cr1t1ca]a1nterna] examination or rea]1st1c eva]uat1on of judicial

~employment practices. The accuracy with which this evaluation is

accomplished will fundamentally affect the preparation and content of

the programs designed to include nondisCriminatory merit prf%cip]es;

‘This presents a dilemma that must be addressed by courts.

The impTémentation of nondiscriminatory personnel practices

‘requires more than administrative directives. It requires a creative

application of‘po1icies and procedures to the often complex task of

removing the many existing and inherent barriers which have tradition-

ally resulted in:1) a-disproportionate number of women occupying the

lower strata of organizations--both public and private--and, 2) the

‘under-representation by members of mgnority groups--both male and female-~

withinkthewjud%cia]‘system workfcrce. Hence, administrative po]icies and
directives alone are not adequate without the additional technical expertise
needed to_transﬁata policies into definite proceduraT'directions."

EEQ administration is a recognized discipline or function*sfmi]ar

to other aréas‘of expertise, e.g., personnel, data processing, etc. It

requires a working knowledge of a combination of disciplines--law, -

53
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i governmental po]1c1es, adm1nustratlon personnel as #%ell as a high
‘ ﬂ~degree of commun1cat1on and human re]at10ns sk1115 Ah EEQ officer

‘must 1nterface with all 1eve15 of court personnel , 1nc1ud1ng Judges,

in activ1t1es such as emp]oyee or1entat1on, mot1vat1on and mora]e bu11d1ng

This must be accomp11shed in such a vay as to carry outvrequ1red“

funct1ans as effect1ve1y and efficiently as poss1b]e.

Someone must be respon51b1e for ‘the des1gn, 1mp1ementat1on and

, mon1tor1ng of the EEO pragram even if the scope of this respons1b111ty

does not warrant the full t1me of one person. There are no regU]at1ons

regard1ng the requ1s1te size of an tEQ adm1nwstrat1ve staff Th1s\1s a

lpragmat1c dec1s1on d1ctated by the size of the court, the resources

_‘aVa11able, and the=demograph1c makeup of the commun1ty,1t serves. In

smaller courﬁ5sy5ﬁems,'it may be prefefab1e for the overall program to

be implemented by the chief administrator or the personnel officer.

" Conversely, in larger systemé, aﬁpefson shou}d be assigned‘fu11time,

where possibie,‘to this function. The often random assignmeht of EED ‘

responsibility to a minor staff member or to a "token” minority person

lacking the technical\eﬁpertise, will seldom, if ever, result in an

effective EEQ system.

Another ancillary problem to effective staffing is the attitudinal

preference of the judiciary for administrative personnel with 1aw degrees.

Many Judges seem to th1nk onTy 1awyers ¢an manage Jud1c1a1 systems.

Consequently, courts have been unreasonab]y slow in recruiting non lawyers
with relevant management and pub11c administration sk11ls. Courts need,‘
to utilize more effect1Ve1y the expert1se of other profe551onals in

solving court problems. Furthermore because of the Timited ava11ab111ty

54
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; - of female or minority‘]awyers,‘recruitment of non-legal prbfeSsionals
 can only provide the court with a greéter opportunity to incorporate

- additional members of protected groups into jts workforce. 5

In summary, an cEO program by its very nature is a dynamic, action=-

orlented procoss wh1ch examvnes how a court system utilizes its human

" resources ‘and manages its ministerial functions. Depending on the size

~of the court, an effective program will require the services of a pro-

fessional individual as well as sufficient clerica1 support.:

Summary of- EEQ Officer's Responsibilitias

The Equal Employment Opportunity Officer shall éct,as the director's
staff assistant,for the administratiom of the EEQ program, and as the
manager cf the Equal Emp]oyment Opportunity Office. L |

The EEO 0f71cer shall be respons1b1e for:

1. Ass1st1ng the management staff in resolving problems relative
©  to any requirement or provws1on of the program

2.' Devalop1ng and implementing aud1t and reporting systems designed -
to:

a) Eont1nua11y measure the effectiveness of the program and
~its parts; IR

'b) dentnfy deficiencies and needs for remedial action; and
¢) determine degree to which goals and objectives have been
reached.

3. Conduct1ng per1od1c audits of h1r1ng and promotion patterns to
insure that provisions of the EEQ program are being implemented
and that the goals and objectives are being met.

4, Conduct1ng a periodic reV1ew of the EEQ program and deve]oplng
recarmendations for improvement where applicable. N

5. Serv1ng as 11a1son between the court and enforcement regulatory
agencies, minority organizations, and community action groups.

6. Keeping those responsible for court administration and depart-

~ mental management informed of the latest developments in the
‘equa] opporuunwty area.
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7. Ass1st1ng in the 1dent1f1cat1on of problem areas and establ1sh1ng
_specific correct1ve goais and ob3ect1ves : ~*‘e

[

@5979 | ORGANIZING THE EEQ_STRUCTURE |
= From the start the comm1tment of a court to EEO is 1nd1cated by the
1nd1V1dua] p]aced in charge of program respons1b111ty and by the author1ty
and accountab111ty‘such a position carries. Many EEO plans are programmed
for failure because the persoh designated\does net have sufficient status,
authority, time or support staff A rational EEO proéram structure within
a court system is necessary to prov1de for the order]y accountab111ty of
- program respons1b111ty and for proper def1n1t10n of the relationship
Structural patterns of courts are characterlzed by~d1vers1ty in s1ze,
responsibility, resources, etc. Most‘judicial,systems, however, fall into-
one of the following structural examples: | B

o Unified or state-funded system;
o Non-unified system; or a.
v Comb1nat1on of the above.

‘Within thé parameters of such a predeterm1ned framework the EEO
office must define and estab]1sh an operating strucutre that will funct1on
‘rat1ona11y within the system and provide the cont1nU1ty necessary to.
fulfill 1ts reSpons1b111ty. ' o

Examples of organization structures jdentified dur1ng this study
demonstrate‘a'widefvariety of EEQ aCCOUntabiTity and”reporting procedures, ]
some of which are effective. A discussion of these procedures will be v

#

"111ustrated by an accompanylng organ1zat1ona1 d1agram e Q
N
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EEOAﬁtaff reporting
to Chief Judge yet
indrectly responsible

to chief administrative

~officer. -

EEQ staff reporting

to chief administrator
indirectly responsible
to chief judge.

EEQ staff reporting
to personnel officer.

EEO staff reporting

to a judicial commitee
who is, in turn,
responsible to

chief judge.

G

Chief 1.
1Judge o~
: N\ ' EEO
Off
W/ fficer
Court :
Administrato é’ _——
| chies
Judge 2EO
/} Qfficer
Court
Adwinistrator
Clitef
“Judge <
Gourt ‘
Administraton
EEO
Personnel ‘ .
QFE
Officer eer
{
Chief < Judicial
Judge - Committee
EEO
Court ' .
Administratmfg = Officer
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4 EEO staff reoort1ng to e ﬁJ;;fChief e -lEEO.
‘an EEQ. commitee sometimes , B ‘Judoe o ;fﬁ« “Vﬂcommlttee :
~found 1n,un1;1ed systems,,“ : i : SR R S

Court = . |'
‘Administraton

' comp]ete 1ack of accountab111ty e
. often found in “token® programss. .o n i

F1na11y, there is more to EEO respons1b1]1t1es than the wr1t1ng and
L ‘adm1n1strat1on of a wr1tten program - EEO" encompasses not on1y a11 terms 7
| ﬁv’,and cond1t1ons of emo]oyment but a]so anc111ary factors found ina court

‘.*)fenv1ronment such as emp]oyee or1entatﬁon mo+1vat1on, moraxe, counse11ng,

i 5~f:1noerpersonal re]at1onsh1ps, etc. It is 1mportant that a\WOPk atmosphere o

II" ,j4‘£ e be Tree from present or potent1a] d1scr1m1natory att1tudes by court ‘f(,
staff Sen51o1v1ty to- negat1ve att1tudes and human relat1ons is an
I 1mportant part of the orgamzatwna] dut1es of an EEO ofﬁcer

TH;11 For these reasons, the re1at1onsh1p of the EEO Off1cer to a]] the

&
SR

,var1ous components of the court. necess1tates not. on]y the open cooperatTOn

fof a]] sﬁaff but a]so requxres access to many conf1dent1a1 records :

- 58‘:
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Sha regard1ng personne] act1v1t1es, emplojment dec1 Jons and saTar1es

’°7~’Because of the sens1t1ve nature of SUCh respons1b111t1es,{1t 1s apparent :

v‘; that th1s p051t1on requ1res not on]y a certa1n degree of 1ndependence
to aVo1d any undue pressure but access to top management as weTl

-METHODOLOGY FOR WRITTEN EEO PROGRAMS

To date, many EEO programs have been rendered 1neffect1ve by thewr

Sk 1nherent fa11ure to 1dent1fy and address cr1t1Ca1 emp]oyment problems

W1th1n the organ1zat1on. A program that W111 funct1on effect1ve1y for
d”one organ1zat1on m1ght prove. 1neffed%\ve for another Such d1vers1oy

f;hmust be kept 1n m1nd when des1gn1ng a wr1tten program Issues that surface

“din one Jur1sd1ct1on may be absent in: another, therefore, there is no "model

: program“~-each court must defwne and eva]uate the po]1c1es and procedures

of its own 1nd1v1dua1 management system and where 1nd1cated, 1nst1tute 5

'77changes and/or'mod1f1cat1ons des1gned to prov1de equa1 opportun1ty 1n

a fa1r and equ1tab1e manner 1o the commun1ty served ~"BOrrowing"'
~a~or "appropr1at1ng" an EEQ plan of one 3ur1sd1ct1on will seldom be

successfuT 1f supertmposed on the prob1ems of another Jur1sd1ct1on

The dlscuss1on ear]1er in’ this sectxon stated that an EEQ program
'}should conform to the requwrements of the re]evant regu]atory federa]
"agency, e. g 5 Rev1sed Order No 1 used by the Equal Emp1oyment Opportun1ty

p“Comm1ss1on and 28 CFR 42 301 et seq 5 Subpart E used by LEAA and the
‘Department of Just1ce for cr1m1na1 Justxce agenc1es who are\rec1p1ents
~ of federal funds. Because of the function of courts within the cr1m1na1

Just1ce system, these are perhaps the more appropr1ate regulat1ons to use
' )x,~ v : ,

&
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t'f’for EEO Program comp11ance Théffol1Ow3n§anetnodologyvis‘Sét[fOrthfﬂer'7 :

iRegulat1ons see Append1x E

Th1s report is not 1ntended to\answer a]] poss1b]e questvons that

i*‘n;surface dur1ng tne course of EEO prooram deve]opment nor 13 it expected
' that a]] of the °1ements conta1ned here1n w111 app]y to every Jud1c1a1
‘E‘system. Such var1ab1es as the type of court, 1ts s1ze locat1on, demo~’ .
"’ graphy, and 1ts resources w111 affect the nanner in wh1ch each court |

f‘estab11shes 1ts own program

Procedura] Steos for Wr1t1ng an EEO Program g

Step 1 - Statement of Hanagement Comm1tment

Comm1tment 1s the most 1mportant 1ngred1ent 1n the des1gn and 1mp1e~

;mentat1on of an. EEO program-—1t can spe]l success or. fa11ure No program J

or pollcy can succeed in a host11e env1ronnent or 1n one of ben1gn neg]ect.‘r"

It has been estvmated that more than one b1111on do]]ars wxl] be

,spent this year alone by emp?oyers both public and prxvate, in the
| deve]opment and 1mp1ementat1on of EEO p]ans and programs. A def1n1t1ve

f,"gomm1tment by Jud1c1a1 adm1n15trators cou1d redice th1s f1gure substant1a11y

e For examp1e, one court in Ca]1forn1a wh1ch is

- located in a community comprwsed of more than - i

'50% minority group persons, has seen its workforce

- composite change from zero minority persons toa
current workforce of 63% minority persons in the. past

10 years. Add1t10na]1y, five of eight judges; three .
of five commissioners; the court administrator; and
‘the chief deputy are members of minority groups..
It is interesting to note that this was
accomplished through judicial and adm1n1strat1ve
commitment rather than through a paper process of
written p]ans, po]1c1es, goa]s, or t1metab1es ‘

P
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9 By contrasﬁe\geveraT courts w1th wrwtten EEO pTans
were unable: tu\ngUment meaningful change in =
~ the composition of their workforce. In most 1nstances,
' their programs had been drafted pursuant to federal
f,,fund1ng requirements. Upon cessation of the v
" funding cycle,: these p?ans had ‘been left in,a
=state of 1imbo--ignored by most, yet not term1nated
. -as policy statements by the court. In most instances,
. the courts na1nta1ned that they not only had an EEO
- program, but one ‘that was available for internal or
external inspection. Such programs were rendered:
B useless by ben1gn neg]ect because of 1ack of conmltment

;*f f%¢?~ a - Once th1s connntment is art1cu1ated, it 1s then set forth on
paper, s1gned by the p011cy makers of the court and called the “Po11cy
Statement“'or ”Statement of Management Comm1tment" (A sampTe p011cy

“;Statemen“ is attached as Append1x F. )

Steg II - Data Co]]ect1on

A bas1c and. 1mportant step in eva]uat1ng the effect of a court S

“employment practwces 1s the col]ect1on summarTZatxon chartxng, and
ana1y51s of data demonstrat1ng the present representat1on of women and.
'emembers of m1nor1tj groups in the court S workforce 61 ~This: baswc data
e'as to the emn]oyees sex and mwnor1ty group representat1on is usua]]y

‘a part ‘of the court S personne] records.

B
S

6128 CFR 42.304 (3-e).
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The chart1ng of th1s data may be done 1n any of severa] forms,k)\h

,‘\and a]]ows for eva]uat1on (Samp]e charts are attached as Append1x G)

It is 1mportant to note, hOWever, that none of the charts or data co]lect1on

forms are, in themse]ves, requwred by any federa] or state agency

l’(g S

o Rather, they are a suggested way of rev1ew1ng, analyz1ng, and repcrtzng

on a court system s personnel pract1ces A court may - uae any form:

: 1t w1¢hes as. long as the workforce is fu]]y and accurate]y represented

[z

If a court system 1s 1arge and operates separate maJor d1v1s1ons,

: ;branches or 0¥ f1ces, 1t 1s recommended that a separate ana1y51s of the

| workforce be conducted for each 1nd1v1dua1 component to penn1t a more k

complete ana]ysxs of the status of women and members of m1nor1ty groups
Step III - Statlst1ca1 Compar1son of Census Data
62

A stat1st1ca1 compar1son of. census data w111 then be requ1red to°

:enab1e the court to determ1ne 1f the percentage of representat1on of
]protected group persons at all Tevels of 1ts workforce is reasonab]y

| cons1stent w1th the dwstr1but1on of such groups in the target popu]at1on )

o

z(the available labor force 1n the court system s geograph1c emp1oyment
market) LEAA w1@p\cons1der a s1gn1f1cant d1spar1ty to ex1st 1f the
Jpercentage of a m1n011ty gr0up 1n the empToyment of the court is- not
at Ieast 70 percent of the percentage of that m1nor1ty in the target
popu]at1on ‘ |
There 1s no recommended procedure for eva]uat1ng the adequacy of
female representatton in the. workforce of a court.; However, 1t 1s

o

reconmended that among the facts to be taken 1nto cons1derat1on I

'evaluat1ng fema1e percentages wou]d be 1nformat1on as to the d1str1but1on |

28CFR42304(f)‘ B

as 10ng as 1t presents comp]ete 1nformat1on 1n a manner that is. c1ear y o
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15,0f women w1th1n the workforce and the rate of employment in relatxon 5

to ma]es '~~7": : ;f‘h‘, iff' j:,, P

i Step IV - Analys1s and Eva1uat10n63

‘The basmc 1ntent of an ana1y51s and eva]uat1on is to prOV1de the

"fpo]1cymakers of a Jud1c1a1 system wwth a systemat1ca11y~deve1oped o
'p1cture of 1ts EEO posture Th1s W1T1 enab]e the court to dQCUment

;prob1em areas and quest1onab1e or negat1ve personnel pract1ces and

"”,“thereby plan for and 1mplement actwon steps to brwng about 1mprovement

‘as: o I R e

| ‘This evaluat1on 1nc]udes not on]y an analys1s of the compos1t1on
of the current workforce of the court but also an analys1s of spec1f1c’s

personne] act1v1t1es taken by the court dur1ng the last 12 months sunn o
ik » ) | h

advertising and reCrUftment,V’ ' O TR Eo
;seleetion procedures %fés S '

wage and salary structure

htra1n1ng :

d1sc1p11nary‘actwons

terminations.

® & @ 9 O

Step V - Narrativeléummary of Findings

The findings'deve1oped dUring the above action steps are. set forth

in a'narrat1ve summary for each set of stat1st1cs prov1ded

. Step VI - Report of PTanned Act1on (EEO or Aff1rmat1ve Act1on Plan) )

.The f1na1 written program w111 ~summarize a]l data co]lected dur1ng

th1s process in a narrattve rorm to include:

i ot

. Summary statement of each f1nd1ng,

63A detailed narrative statement descr1b1ng ex1st1ng employment po]1cwes

- and practices, with analysis of their effect on the emp]oyment of
| m1nor1ty persons and women.. 28 CFR 42 304(9) ‘
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"‘55] Sunnary Statement of obJect1ves based on each f1nd1ng,

\ '[goi Narrat1ve statement of planned affTrmat1ve act1on to correct
g each der1c1ency 1dent1f1ed and/or documented f

s A specific t1me~frame for each aff1rmat1ve act1on step to
~ begin and end; 7;;» v i L ‘~~g7u S

;o hDes1gnat1on of respons1b1e off1c1a1(s) to carry out each
~affirmative act1on step= ~f , A -

’ f‘oA;Procedures for the 1nterna1 and external d1ssem1nat1on of
e the wr1tten program s . :

'dbh1ntenance of an EEO Program

* Once nond15cr1m1natohy mer1t pr}hC?pTes have been deve1oped and id 5 vuf.V

‘h}ff1mp1emented, ehe se]r—mon1tor1ng procedure 1s a fa1r1y s1mp1e process B

~ i

,s1nce the essent1a1 gauge of 1ts success is quant1tat1ve--the 1ncreased
emp1oyment and/or promotvon of women and members of m1nor1ty grOUps._ o x

An 1mperat1ve or any effectwve management system 1s an’ adequate

o and on-go1ng 1nterna] reportung and/mon1tor1ng system to 1dent1fy

J N
‘ prob]em areas before they reach a Lr1t1ca1 stage. Ne1thervthe Judges

h1 dnor court adm1n1strators w111 want o be surpr1sed by comp1a1nts of

sd1scr1m1nat1on 11t1gat1on or d1sputes thh reguTator/ agenc1es The,a.f'h
‘reportlng syseem w11] require perlodic rev1ew Des1gn1ng and 1mp1ement1ng
 this system 1s a key respons1b111ty of the EEQ off1cer Per10d1c

‘reports shou]d be prepared based on “data refTect1ng all personne1
dact1v1ty S0 ehat those w1th adm1n1strat1ve respons1b111ty can

: accurate1y evaluate the effect1veness of the program and 1dent1ﬁy areas

~where changes or 1mprovements are needed

®%28 cFR 42.308(n).
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CHAPTER V

D

' ;APPLICABILITY OF FEDERAL EEQ LAHS TO STATE COURTo

The earliest efforts to e11m1nate d1scr1m1nat1on in emp]oyment

“‘were a1med aga1nst pub11c, as opposed to pr1vate, emp]oyers. The

Th1rteenth Anendment to the U.s. Const1tut1on Wh?ch prohwated

fslavery and 1nvo1untary serv1tude, has been 1nterpreted s1nce

its enactment in 1865 as also proh1b1t1ng a11 aspects and vest1ges

of slavery The C1v11 R1ghts of 1866 enacted under the enab11ng

‘clause of the Thirteenth Amendment prOV1des that all persons snalT ’
~ have the same right to make and enforce contracts; emp1oyment contracts

-are c]early Within the purv1ew of th1s 1eg1slat1on

The Fourteenth Amendment\ which proh1b1ts a state from

deny1ng any person the equa1 protect1on of its laws, was rat1f1ed

~in 1868.’ Pursuant to its enabling clause, the C1v11 ‘Rights Act of
‘1871"nas passed, It provides a right to sue any person who, under

the co]or of state or local law, causes the depr1vat1on of another s

r1ghts pr1v11eges or 1mmun1t1es secured by the Constitution, and/or.

Ll

~Nejther these const1tut1ona1 amendments nor statutes rece1ved much

i

attent1on as a means of dea?1ng with d1scr1m1nat1on in emp1oyment

unt11 re]at1ve1y recent]y S1nce they haVe been recognized as vehicles

for filing discrimination in pubTIC‘emp1oyment, nowever, they have been
the basis for most lawsuits charging discrimination. This was due to
a lack of federal legislation dealing directly with the problem of

d1scr1m1nat1on in emp]oyment until the enactment of the C1v11 Rights

of 1964

65




B Even after the enactment of T1t1e VII of the C1v11 R1ghts Act
of 1964, pub]1c emp]oyers were not covered unt11 1972 Th1s fact
- f, s1n comb1nat1on w7th the 1ength of t1me it takes the EEOC to proge |
"charges of d1scr1m1nat1on fwled w1th it, exp1a1ns why, unt11 recently,
42 U.S. C §1981 and 1983 have been ut111zed most frequeht]y 1n pub11c
' enp]oyment d1scr1m1nat1on cases. i
| Legal debate over the app11cab111ty of EEO 1aws to courts
‘ chnt1nues In th1s chapter;\we w111 examine the nature and
assess the v1ab111ty of such arguments." ‘

Issues wh1ch w111 be exam1ned 1nc1ude

I. Does Title VII CRA app1y to State Courts’

o A. Does the doctr1ne of separation oﬁJpOWers prec1ude
legislative establishment of standards for o
or executive branch enforcement of Jud1c1a1 agency

‘ emp]oyment activities? =

B. Do tne~Tenth and ETeventh Amendments exempt
or immunize from the operating provisions of
federal Tegislation the activities of state

- agencies not expressly subaect to the prov1snons
- of such Taws?

C. Does the doctrine of j&diciai»immuhity‘exempﬁ
courts from the application of Title VII for
aTTnged acts of emp]oyment dvscr1m1nat10n? ;

II. what are the ]1m1tatvons on the Agp11cat1on of thle VII to Courts?

--What classes of emp]oyees are or shoqu be exempt7 )

III. What emn1oyment pract1ces of courts are proh1b1ted by T1t1e VII7

I. DOES IITLE YII APPLY TO STATE COURTS’

The general pr1nc1p1e on wh1ch T1t1e VII65 is based is sectlon
703: | '

65 T1t1e VII of the Civil R1ghts Act of 1964 §701 16, U.s.c.
§2000e~2000e-15 (1970), as amended, 42 U.S.C. §2000e-2000e 17
(Supp. II, 1972). T
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() It sha]l be an un]awfu] emp1oyment PVaCt]CE for an emp1oyer~-

’nﬂl) to fail or renuse to h1re or to d1scharge any individual,
"ecr otherwise to d1scr1m1nate against any 1nd1V1dua1 w1th

respect to his compensat1on,‘terms,‘cond1t1ons, or pr1v11eges
‘;of'empleyment’ because of such indiVidual's race,ycd10r,iréligions
; sex, or national or1g1n, or | |

(2) to 11m1t, segregate, or cla551fy his emp]oyees or app11cants

for employment in any way which would deprive or tend to

'deprive any individual of emp]eyment opportunities or otheruise i
~eadverse1y affect his status as an emp]oyee, because of ~

such individual's race, color, religion, sex or national origin.

fPassage of this 1eg1s]atzon and the 1972 amendments extendxng coverage

to pub11c emp]oyer56° persuas1ve1y 1nd1cated that Congress was estab1wsh1ng ‘

a national po]1cy against d1scr1m1nat1on in emp]oyment an the grounds

of race, color, religion, sex, and national origin.

‘The‘jUdicsary has always beenfsensitive to Tegislation which

: m1ght comprom1se its ab111tj to funct1on as a” separate and independent

branch of government. Because Title VII affects the manner in which
courts manage their~empToyment,systems, it‘has‘been perceived: by some gt
to‘pose sunh problems. Consequently, some juditia]‘SchoTars havee

argued thau Title VII may be unconst1tut1onal because it vio]ates ‘

the doctr1ne of separat1on of powers; courts are excepted by

66As a resu1t of including stateand.local governments as employers

“subject to Title VII, more than 10 million additional employees were
afforded the protection of Title VII; H.R. Rep. NO 239, 92nd Cong s
1st Sess. 17 (1971)
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| government '
‘branches of government ' In1t1a11y USed to descrnbe the relat1onsh1ps

applied to and adopted by state governments as weT]

.‘ “

: the Tenth and E]eventn Amendments or the doctr1ne of Jud1(1a1

1mmun1ty eXempts Judges Trom prosecut1on ,»he f011ow1ng is an ana1ys1s

of these arcuments

AL Separatwon of Powers

Deeply rooted in Jud1c1a1 th1qk1ng 1s the doctr1ne of separatlon
67

of powers. ftDescmbed by Madlson as "a sacred max1m of free

6! separat1on of powers 13 a theoretwcal assumpt1on that

ey

"governmenfa] powers shoqu be- 11m1ted and thus d1V1ded among co-equa1

between agenc1es of tne federal government, 1t has Tong s1nce been’

Notw1thstand1ng the fact that separation oF powers is-a 1eg1t1mate

issue to raise concern1ng many of the 1ntergoVernmentaT problems

i fac1ng courts, its app11cat1on regarding Title VII is probab]y

inappropriate. Two reasons supportwthisﬂéonclusion F1rst a1though

,separat1on of powers 1s sure]y a critical and 1eg1t1mate 1ssue at
the state level, it has no app11cab111ty in the context‘of federa]
~ regulation of state activity. S1nce T1t1e Vi1 is a federal effort

to regulate state activity, the approprvate analyt1ca? framework

For an exce]1ent ana]ys1s, see M V11e Const1tut1ona11sm and the

Separation of Powers, A See
a]go Miller, “Separat1on of Power: An Ancient Doctrine Under Modern

Challenge", Administrative Law Review, 28: 299-325, Summer 1976.

John Madison, The Federalist, No. 47,

—— ¥
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| 1s the app11cab1e const1tut1ona1 proV1s1on569 concern1ng federa] and -

state power, not separat1on of powers Second]y, separat1on of powers

f‘1s an 1ntra-governmenta1 1ssue and not a framework “for ana]yzvng

federa]/state re]at1ons. Where separat1on of powers is an issue

,?1nv01v1ng governnenta] agenc1es, 1t 1s conf1ned to and an1ses in the

context of distinct spheres of government exther Federal on state.7° -

' No case was tound where an agency of state government successfu]]y

-

Under the Commerce Clause - see Katzenbach V. McC]ung, 379 U.5.294
'(1964) Heart of Atlanta Motel, Inc. v. Unified Stales, 379 U.S. 247

(1964); United States V. Su]11van 332 U.S. 689 (1 Wickard v.
F1]burn 317 U.S. 111 (1942). ( 91")

' Under the 14th Amendment, see F1tzpatr1ck v. Bitzer, 427 U.S. 445

(1976); ExParte Virginia, T0O U.S. 339 (1880); South Carolina v.

= Katzenbach 383 0.5, 307 (1966) Mitchun v. Foster, 407 U.S. 275

(1972).

7OCase% dealing with separation. of power do so at,either~the state or

federdl levels, but never as an issue between these two major levels

of government. "No case was found where separat1on of powers was a
federal/state issue.

Cases illustrating a separat1on of powers conflict at the federa]
lavel include:

Kilbourn v. Thompson, 103 U.S. 168 (]880)

Meyers'v. United States,> 272 U.S. 52 (]926)

Youngstown Sheet and Tube (o. v. Sawyer; 343 U.S. 72 (1952);

Unvited States v. Brown, 381 U.S. 437‘(1965) : '

New York Times v. United States, 403 U.S. 713 (1971) 3

United States v. N1xon 418 U.S. 683 (1974). ‘

Cases illustrating a separation of powers conflict at the state
level include:

In re Juvenile Director, 87 Wash. 2d 232, 552 P. 2d 163(1976) 3
Zylstra v. Piva, 85 Wash. 2d 743, 539 P.2d 832 (1975);

State ex rel. Brotherton V. B]ankensh1p, W. Va., 214 S E 2d 467 (1975);
Teek v. This, 217 Kan./84, 539 P.2d 304 (1975); :

Department of Natural Resources v. Linchester Sand'and Gravel Corp.,
‘274 Md. 211, 334 A. 2d 514 (1975);

McManus =v. Lowe 197 Colo 218, 499 P. 2d 609 (1972);

Sweet v, Pennsﬁivan1a Labor Relations Board 457 Pa. 456 322 A 2d
362 (1974); ’

‘Costigan v. Loca] 696, AFSCME, 426 Pa. 425, 341 A.2d 456 (1975);

Other Pennsy]van1a cases include:

E1lenboger v. County of AT?egheny; No. 117, March term_(1977); 3
Board of Judges of Bucks County v. Bucks County Commissioners,
No. 367 and 368, January term, 1977.
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;B,}lxenth and Eleventh Amendments

&

c]alned a vao]at1on of separat1on of powers by an agency/otfthe federa1

fgovernment (or vice Versa) Thus, separat1on of poWers(/a]though a

1eg1t1mate and cr1t1ca1 issue for courts to raise in the proper context,

=
¥ R

s not an appropr1ate framework for addressing an~1ssue 1nvolv1n§ federal

*&regu1at1on of state act1v1ty

The Tenth 71and Eleventh Amendments 72ref1ect concern for the
SOVere1qnty of states W1th1n a federa] system‘ They attempt to

str1xe some comprom1se between the pOWers of the federal and‘state
governments., The Tenth Amendment is d951gned to prevent the states

from be1nq undu]y regu1ated by the federa] government The

}'E1eventh Amendment is a 11m1tat1on on the exerc1se of federal Jud1c1a1

- power and has beens1nterpreted as a grant of‘1mmun1tysto state govern-‘o

ments from 1awsu1ts by c1thens 73 Because T|t1e VII subJects the -

“internal employment practices of state (court) agencies ta substantial

federal regulat1on and makes them Tiable for money damages; some . ®

scholars contend that these amendments may prov1de possible defenses.

\,)‘

to the app]1cab1]1ty of Title VII to state courts. Although the

. ’
A

b

e

7Ly, S. Const. Amend X states: The’ powers not de1egated to the United

Statess by the Constitution,. nor prohibited by it to states, are
reserved to the states respect1ve1y, or to the people.

72 .5, Const. Amend. XI states: The judicial power of the Unites States shall

not be construed to extend to any suit in law or equity, commenced
or prosecuted against one of the United States by another state, or

by citizens or subjects of any foreign state. X b

73Sover°1gn 1nmun:ty re]atcs to the 1mmun1ty of government from lawsu1ts.

and is a judicially developed doctrine. Ex Parte New York 256 U.S. 490 . A
(1921); Haas v. Louisiana 134 U.S. 1 (1890); The Eleventh Amendment "
is a concept reflecting concern for the sovereignty of states -
within a federal system. See, Tribe, "Intergovernmental Immunities

in Litigation, Taxation and Regulation: Separation of Power Issues

in Controversies about Federalism", 89 Harv. L. Rev 684 (1976).
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76'Collector v, Day, 11 Wall. 113 °

applwcat1on of the Tenth and E]eVenth Amendments may .be valid
,defenses n other c0ntexts74 they arelprobab1y 1napp11cab1e<¥5 the
quest1on of the app]wcat1on of ‘Title VII. ,
| Under Section 1 of the Fourteenth Amendmen\, Congress has the
power to paSS ]eg1slat1on<tosecurethe guarantees of the Amendment.”?
‘ ln doing so, Congress has the discretion to detide what Taws are
-appropriate 1n order to secure the Amendment's guarantee of\ee;a1
protectnon;to citizens of the United States. Moreover, Section 5
of the Founfeénth Amendent gives Congress enfoncement power to executa
Section 1. ﬁhws exercise of power under the Fourteenth Amendment
, may restrict state act1v1ty
w,nonvensely, states can rajse Tenth and Eleventh Amendment arguments

of 1mmun1ty Although 1n1t1a11y successful in holding down federal

action impacting on,states, 76the Tenth Amendment has since lost

¥

74The Tenth Amendment was relied upon in Nat1ona1 League of Cities v. Usery
- 426 U,S. 833 (1976)(1nfra n. 78).

The Eleventh Amendment Wa%fFE]1Ed upon in Edelman. v. Jordan, 415 U.S. 651
(1974) Ford Motor Co. v. Departmene of Treasury, "3237U.S. 459 (1945)

750 .S. Const. Amendment X1V
Sec, 1. . . Mo State shall make or enforce any Taw which shall
abr1dge the privileges or immunites of citizens of the United States; =
nor shall any state deprive any person of 1life, Tiberty or property, |
without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

754 Sec. 5. The Congress shall have power to enforce by -

aopropr1ate Jegislation the provisions of this Art1c1e
3

(State judges income

exempt from federal taxation.)
United States v. Baltimore and Ohio R 17 Wall 322 (1872)
(federalism position of tax on interest rece1ved by a city on

© railrdad bonds denwed ) : :

B
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77N1ckard v. F111burn 317 U.S. 111°(1942);

Qo

"

| '!much‘of‘its v1ea]1ty in the area of fede//l regu]at1on part1cu1ar1y i

with regard to 1n+erstate commerce Excepu for a recent ephemera] Y '1@%3§§<e

[;revxv al of Lhe concept 1n the Supreme Court s de,xs1on 1n Natuona]

“1‘ League of CTuTGS v, Useny,78 the ab111ty o. the Tenth Amendment to :

A;;f neUer=11ze most congress1ona] regu]atwon part1cu1an1y under the}
| d Fourteenth Anendnent has ‘been 1arge1y eroded 79, The Eleventh Amendment
"‘\however, Whlch prov des a sh1e1d to states from su1ts under the doctr1ne

[\",‘of sovere1gn 1nmun1t/, 1s 1n dwrect conf11ct w1th T1t1e VII s prOV1s1on 5

'of a or1vate r1ght of act1on aga1nst states 1n federal courts

S

. '?::‘; C ‘ . ’ s : i

%

~NLRB v. Jones and Laugh11n Steel Corp., 307 U.S. ] (1937), |

Houston L. & W. lexas Ry v. United States, 23 U S. 342 (1914),

Champion v. Anes 186 U.S. 321 (1903)% U, S. v.° Darby, 312 U. S. 100 (1961)

Kentucky Whip & Collar Co. v. 111inois Cent. R.R., 299 U.S. 334 (1937);

- Katzenbach v. Mc Clung, 379 U.S. 294 (1964); Heart of Atlanta Motel Inc.

v, United States, 379 U. S 241 (1904) Un1ted States V. Su]11van 332
U5, 589 (19L8) S | ‘\ T e e

i

f »
I : it

78426 U.s. 833 k1976) App11cat1on OT Fair Lzbor Standards Act to non- Tad

supervisory municipa? and state employees, 1nc1ud1ng police and firemen.

. Held,by U.S. Supreme Court,to be violation of 10th Amendment. However',
» - National League of Cities has since been given the narrowest :

Dallas. Independent School District:

interpretation possibie by being: 13m1ted to its facts. See Usery V. :
i Moreover, the reason1ng in. )
National League of Cities applled “only to Congress power ‘exercised . ¢

'July, 1976.

under the Commerce Clause. No such anaTys1s was made regard1ng the

14th ﬂmendmenu 4

“793ystice Stone descr1bed the Tenth Anendment as "a tru1sm that all is

retainad which has not been surréndered”. United States v. Darby
312 U.S. 100, 124 (1941). Professor Paul Brest, Associate Professor
of Const1tnt1ona1 Law, Stanford Un1vers1ty, suggests -that -in cases

involving fedaralism, the Supreme Court's decisions would have been .
. the same even if the Tenth Amendment did not exist. /See Tilly,

"An Affirmative Constitutional Right: The Tanth Amendment and the
Resolution of Federa]1sm Conf11cts“, San Dwego L. Rev. 13 876~ 98

A 0 o . g o
o - - . : : o
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The quest1on at th?S po1nt 1s whether the power of Congress @

etfto pass 1eg1s1atnon under the Fourteenth Amendment 1s super1or to

"state power under the Tenth and Eleventh Amendments In F1tzgatr1ck

‘v B1tzer, ?O*he Un1ted States Supreme Court answered 1n the aff1nnat1ve.'

Iv'/>

“In that ca%e, the Court vias faced squarely w1th the conf11ct1ng issues

. of state 1mmun1ty under the E]eventh Amendment and federa1 act1on~

"under the Fourteenth Amendnent P1a1nt1ffs, after succeed1ng on the‘

mer1ts o‘ a sex ~based T1t1e VII su1t, sought an award of retroact1ve‘

‘“;ret1rement bener1ts as compensat1on .or TOSSes caused by the state s

d1scr1m1nat1on as well as attornej s fees.. The D1str1ct°Court held =
that such payments wou]d const1tute recovery of money damages from '
the state treasury and thUS were prec]uded by the E1eventh Amendment
Onfappea1 ‘the Court of AppeaTs reversed the'attorney,s fee portlon onyg
the theory tnat such award would have onTy an "anc111ary effect” on-
‘the state treasur/ and aft1rmed the non- payment of retroact1ve damages
as v1o1at1ve of the E]eVenth Amendment as “not a const1tut1ona11y

“perm1ss1b1e nethod of enforc1ng Fourteenth Amendment r1ghts ",

The Suprene Court ru]ed that where state author1ty under the '

,Con°t1tut1on cony 11cts w1th the exerc1se of congress1ona1 author7ty

‘ under the Fourteenth Amendment the Fourteenth Amendment will preva11

The Court's reason1ng focused o the power of Congress, Under the

| Fourteenth Anendment, to significantly 11m1t state author1ty aven

eif1f to do sa would conf11rt w1th state power under another const1tut1ona1

'amendment S

80¢42A7vU.S. 445, at 4%7. See, also, Ex Parte Virginia, 100 U,S. 339 (1880). gt
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i of stase soverewgnty whwch 1t embod1es ;5

‘under the Fourteenth’Amendment ma9 provmde for pr1vate suxts

g aga1nst states

71ntrude 1nto the Jud1c1a1, execut1ve and 1eg1s]at1ve spheres of

-  ,

are necessar11y

‘”11m1ted by the enrorcement 'rov131ons of §5 Of tne Fourteenth

;ffAmendnent In that sect1ot Congress 15 express]y granted
;‘ht‘aughorxty to enrorce ‘by appropr1ate 1eg1s1at1on the substant1ve :
‘kfprOV151ons o. the Fourteenth Amendment, wh1ch themselves embody

‘[~swgn1f1cant 11n1tat1ons on state atthor1ty L 81 e

,The Court went on to ho?d express]y that Congress, act1ng

(}

R T

| ‘"Nnen Congress acts pursuant to §5, not only is 1t exerc1s1ng “7“‘

o

.1eg1slat1ve authority that is pTenarJ w1th1n the tenns

!‘ g
: of the con5t1tut na] grantfﬂ1t is exerc1s1ng that author1ty
‘ sunder one SECL1OH of a const1tut1ona1 anendment whose other

. sect10ns by thelr own. terms embody 11m1tat1ons on state author1ty

”F;Ne th1nk that Congress may, in detern1n1ng what 1s approprlate‘

‘:'1eg1slat1on Tor the purpose of enforc1ng the provuswons of the :ﬁffvr’d3;§l~

"”Fourteenth Amendment prov1de for pr1Vate su1ts aga1nst states

Cor state of.1c1a1s wh1ch are const1tutwona11y 1mpenn1ss1b1e 1n
82 . S o

\f'

'k"other contexts."i

k'F1tzpa.r1ck, then, stands 1or the general propos1t10n that Congness, o

vh act1ng under tne Fourteenth Amendment has p]enary authorwty "to n't

B

811d, at 455.

%214, at 455,




'1;' I

;I‘zf,autonomy prev1oust reserved to thi//“

‘f‘I?;" g The 1mn]1cat1ons for T1tIe VIliare c]ear. Svnre the 1972

: yfAmendments to the CRA extended cov,rage of the Iaw to the pubIIC sector
: fQu . A?under the Fourteenth Amendment the defense of sovere1gn 1mmun1ty wouId{ i

: not appear to be v1abIe AIthough the Tenth Amendment was not

,'U’spec1f1caIIy at 1ssue 1n F1tzgera1d at 1s at Ieast arguab?e that the :
Iprow1s1ons of the Fourteenth Amendment wou]d I1kew1se overruIe the
‘ ’;exemptwon protect1on of that Amendnent i‘s@ “_*'I=§ 'f’,g' 5 T

C. Common Law Defenses to T1t1e VII JudfeiaI ImmunityﬂandaQUasi;k
dud1c1aI mmunwt/ L ‘ . . o

Antoher maJor quest1on presented by T1tIe VII is whether state
‘ ucourt Judges or court related personneI can. 1nvoke the defense of

: “Jud1c1a1 1mmun1ty 1n the face of such su1ts Th1s sect1on W1II examine
»\\\ :
’ “,these 1ssues and determ1ne 1T such defenses are va11d

\- .

. Jud1c1a] Immunity f{/‘

:‘7f‘ The doctr1ne of Jud1c1aI 1mmun1tj cannot be successtIIy 1nvoked
“in T1tIe VII su1ts brought aga1nst a Judge act1ng in his capac1ty

;/i’ as. adm1n1strat0r of a court personneI system, unIess 1t can be shown
427 °U,S. 445, at

o

There is no d1spute that in enact1ng the 1972 amendments to T1tIe VII
{\I to extend coverage to the states as emponers,‘Congress exerc1sed its
_power under §5 of the Fourteenth Amendment. See, H.R. Rep. No.

- 92-238, p. 19 (1971); S. Rep. No..92-415, pp. 10-11, (1971) Gf. Nat1ona1_

‘Leaque of Cities v. Usery, 426 u.s. 833 (1976) Other federa] courts e

 have followed Fitzpatrick.. ‘See Kutska v. California State College,
s, [ B64 Fe 2d 108 (CA-3 1977) Parker v. Califang, 561 F.-2d 320
B (2 1977) ‘Gates v. Collier, 559 F. 2d 241 ( CA-&.  197%); Mac~
. “Bondeiw. Exon, 358 F. 2d 443 ( CA-8 1977) and Seais V. Quarter]y
County Court of Madison County, Tennessee, 562 F. 2d 390 CA-6 1977).

£
@
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' A S
o cHaracter Jud1f1al act 1s one wh1ch occurs W1th1n the court s '

b‘lcertaxn day o daj aspects of court adm1n1strat1?

H“1n er*or Tnls dec1s1on fo]]owed a long serae of Supreme Court

| ‘5v~th t che a]lcged act of d1scr1m1nat1on 1n questwon was Jud1c1a1 in e

"function as arb1cer of a 1ega1 d1spute HOWjNer, Jud1c1a1 1mmun1ty

e L
" ddes not extend to acts of a m1n1ster1a1 natdre TnvoTV1ng, for examp]e, i

SN

The ]ead1ng case. regard1ng Jud1c1a1 1nmun1ty, N a Judge S f\, o

e capac1ty as’ gur1st1s Stumgﬁv Sparkman 8/ Here the p1a1nt1ff

5 sued a c1rcu;t court Judge in federa1 COUTu a11eg1ng a v101at1on of

her c1v11 r1gh s und r%42 U S C 1983 charg1ng that theﬁJudge had

,1, apprOVed'a pe 1t1on subm1tted by p1a1nt1ff’s mother, seekwng approvai o

to perform,rw1‘hout p]a1nt1ff s knowledge a tuba1 ]1gat1on. ‘The p ﬂ\ k

Un1ted SbaLEa Suorene Court ru]ed that because there was "no c]ear absence
of al] Jur1sc1Cc1on",,the doctrxne of Jud1c1a1 1mmun1ty wou]d app]y

even 1f the Uudge s approval of the ster111zation pet1t1on had been

“ cases begvnr1ng with Brad?ey v F1sher,8 upho?ding the pr1nc1p1e at

that a Judge is. 1rnune from a. su1t for damages brought agalnst h1m  .; -
for decisions nade concern1ng parties before the courb | :

|  The purpose of the doctr1ne of Jud1c1a1 1mmun1ty 1s to’ protect f‘ffb; §°;"
the Judge from poss1o]e su1ts by d1sgrunt1ed 11iwgants who appear | : i

before,the“courc,rto free,the Judge‘to;make decislons,_even,erroneous

:fe% o
85,0« B
93 S. Cu 1099 (1978)

86 | | . | j«; ’ ol e o :
{3 Wall 335 {1872); See, also, Pierson v. Ray 386 U. s 547 sen; 5
Gregorj v. Thompson, 500 F. 2d 59 (CA 9 ]974) i .
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d‘w :and Jud1c1a1 1mmun1t/ W111 therefore not apoTy

<,e’ones, w1thout fear o. repr1sa1 when a Judge acts so1e1y 1n an

'“adm1n1strat1ve capac1ty, however, no such pkotect1on 1s requ1red

The Tead ng. casn regard1ng unpxotectec "m1n1ster1a1" acts of a

‘ Judge isvEx. Parte V1rg1n1a 88 Here, in 1nVa11dat1ng the judicial

1mmun1ty c1a1m of a. state court Judge who exc]uded names of b]acks

: 1n se1ect1ng a Jurj, the Un1ted States Supreme Court f]atly ru]ed
’k‘that Jud1e1a1 1mmun1ey does not app]y to a Judge s acts wh1ch are

o m1n1s»er1a1 in nature

"f“ whether the act done by h1m was Jud1c1a1 or not is to
- be determ1ned by its character, and not by the character of
~the agent. Whether he was a caunty Judge or not is of no:

1mportance Tha duty .of selecting jurors might as well havekbeen

- commitited to a pr1vaee person as to one ho1d1ng the office
of Judge It often is given to county commi4sioners, or

supervisors, or assessors. = In former times, “the 9e]ect1on was made 5

by the sheriff. In sueh\caees, it surely is not a 3ud1c1a1
act, in any such sense as is contended for here. "It is merely
“a ministerial ‘act, as much so as the act of a sheriff holding
an execution, 1n‘determ1n1ng upon what piece of property he will
“make a 1evy, or the act of a roadmaster .in selecting laborers
to work upon the roads. That the jurors are selected for a .
~court makes no differefice. So are court-criers, tipstaves,

sher1ffs, etc. Is,their e1ection or,their appointment a judjcia}»

 aCt7"89

Thus, 1f the: acL 1n quest1on can be performed w1thout 1nvok1ng
3ud1c1a1 author1ty, such act can be deemed m1n1ster1a1 In view of
th1s analysis, it ‘would appear that for a judge perform1ng personally

NI

or by delegation kadmlnxstrat1ve‘respops1b111t1eskof the court,

‘\L\

8 pudsett v. Skin, 406 F Supp. 287 (M D. Pa. 1975) Doe v. cOunty of

Lake 399 F Supp. 553 (N D. -Ind. ]975)

| 88100 U.s. 339 (1880) ‘,fr,x Pl e Qﬁ.,
%1d. at 348 '5 o | |

S b . : . ; E
! S 7
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gt 1nc1ud1ng h1r1ng, T1r1ng, co1lect1ve barga1n1ng, recru1t1ng, nd

test1ng Jud1c1aT 1rnun1ty W111 be no defense 1n the event of a

T1tle VII suwt Th1s conc]us1on 15 cons1stent W1th the fact that

federa1 courus have cons1stenu1y reaecfed Jud1c1al 1mmun1ty as a ‘

defense in equxtab]e aCtlons 1nvo1v1ng C1V1] r1ghts cases 90 R

theon/J92 Jud1c1a] 1mmun1ty h&s

(o]

a port1on of a staue cr1m1na1 tr1a1 transcrxpt 95

¥

429 F Supp 640 (M D Pa, 1976)

' '9°Go1dy v. Beal,

! Johnson v. Reagon, 524 F, 2d 1]23 (C A 9 ]975) Cruz V. Skelton,
502 F. 2d 110] (C.A. 5 ]974) Silver v. Dickson, 403" F. 2d 642
"{C.A. 9.1968), cert. denied, 394°U. S 990 fl969) Meyer v. Curran,
"F. Supp. 512 (E.D. Pa ]975) : S,

L Y BRI : g T &

;)’

i

¢

,;@il o % Robichaud v. Ronan, 351 F.‘2d1533 (CA-9 1963).

= "93ennsburg v. Stein, 125 F. Supp 596 (W.D. Pa. 1954). -

i\

» ;94Rhodes;v.,Heuston, 202 F. 5upp5i724~(N.D_ Neb. 1962)."

S TR e 95Stewart'v;‘Minnick,‘408‘F,,2d1825 ( C;A,fg;‘lgsg) i Sy

: :ﬁ‘(V‘ 1h° doch1ne of Jud1c1aT 1mmun1ty has been extended to: court~"~

een he1d to. app]y to such non- ﬁ

whc execute Jud1c1a1 d1rect1Ves,9l essent1a11y under common Taw agencv

f111ng an ordnr for comm1tment 9% or refus1ng to furn1sh p1a1nt1ff W1th

 ATthough thase5‘ "

PAr- T

Quas1 Jud1c1a1 Irnun1ty  53. 1 '}_ ff;f”' : “"; t :f’_ﬁ* f ; o

| reTat=d personnel, 1nc1ud1ng court’c]erks court reporters and ba111ffs  qJ

Jud1c1a1 personne1 acts as the f111ng of papers or docket1ng of proceedings, 3




:::::

Sy

!

L

S

{tasks are based upon 3ud1c1a1 acts, because they are essent1a11y m1n1~

~';‘ster1a1 on. the emp10/ee s parc, requ1r1ng no exerc1se of d1scret1on or

Judgment they have been~1ncerpreted co be merely mechan1ca1 extens1ons

of the court’s Jud1c1a] acts and, as such have been extended 2 grant of

'1mmun1ty

Note however that for the cloan oF quas1 Jud1c1a1 1mmun1ty to

R be afforded co court re1ated personne1 1n execut1ng d1rect1ves of

a Judge’ the aCtS of such Personne1 must have been conducted in connect1ont '- s

: w1th a case before the court For examp1e, 1n Sherwood V. Farrar,96

‘a sexfd1scr1m1nat1on su1t The court ruled that the defendant 5 .

d1sm1ssa1 of p1a1nt1ff was an “adm1n1strat1ve act” performed not
in the course of or 1nc1dent to’ the actua] dec1s1on of a case before :
the court. - ‘Ve e infe; o

Thus Jud1c1a1 1mmun1ty afforded Judges is a]so extended to court

personneT 1n~execut1ng d1rect1ves of ne court However, such 1nmun1ty

will not app]/ to e1ther Judges or court personnel for acts
- which areﬁnot 1n‘thekcourse of~or‘1nc1dent to‘a court dec1s1on.‘Thus;

i a judge o court administrator is faced with a Titﬁe,VII action for

d1scr1m1nator/ emp1oyment pract1ces w1th1n a court system; a plea

: of Jud1c1a1 or quas1-3ud1c1a1 1mmun1ty w111 not bar the act1on

LIMITATIONS ON THE_SCOPE OF TITLE VII: EXEMPT EMPLOYFB§

o 1
o The(};?@ Amendments to the Civil R1ghts Act exempt e1ected

,,off1c1a1s and a narrow class of persons whom such off1c1als might

969 EPD §10,202 (.D. Mich 1975). e R

79

"ra court administrator's p1ea of Jud1c1a] 1mmun1ty was: he]d 1nva11d in \"’t
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'?;dﬁppofntjfnomfthe provisions'of“Tiﬁie-VII;‘fThis'seCpion will examine such

' exemption pnoViSion}as if app1ies to'bOth:e1ected:énd appOinted offfcia]s

and will seek LO assess how suoh app11cat10n may affect state nourts

. | The Exempt1on PrOV1s1on i

The exempt1on prov1s1on states : e l EREE

“The term employee means an 1nd1v1dua1 emp]oyed by an emp1oyer,

except that the term employee shall not include any person - =

‘elected to public office in any state or political subdivision
“of any state by the quilified voters thereof, or any person
~chosen by such off1cea;fo be an such officer's personal staff,
,or an appointee on the \011cy—mak1ng Tevel,tor an immediate
'adv1sor with respect to tve eXErc1se of the constituional
~‘or Tegal powers of the office.  The exemption set forth in the ;
preceding sentence shall not 1nc]ude employees subject to
the civil service laws of a state government governmenta1 agency
v oor po11t1ca1 subd1v1s1on w97 ,

The Act prov1des an express exemption for e1ected off1c1als 8

‘m;“ quso exempted are an e1ected off1c1a1 s 1mmed1ate h1gh 1eVe1 adesors

R
‘¥1nc1ud1ng
Is

o A person chosen to serve on his. personal staff j : #i
e An appo1ntee on a po11cy—nak1ng 1eve1, and

® An 1nmed1ate adv1sor w1th respect to the exerc1se of the
: oonst1tut1ona1 or 1ega1 powers of the: off1ce

'Th1s narrow c]ass of persons are those who work in a persona] and

' conf1dent1a1 relat1onsh1p in adv1s1ng elected off1c1a1s on how to |

mproceed in address1ng their po11t1ca1 as we]l as execut1Ve or 1eg1slat1ve

i funct1ons Exempt1on of these types of persons from the prov1s1ons

42 U.S.C.A. §2000(e) ( )

98 A major reason for 1nc1udﬁng this exempt1on provision appears to

have been a belief, at least in part, that the election process ,
in state government would otherwise be exposed to potential Titigation

alleging voter pre3ud1ce See, 118 Cong. Rec. 4493 (1972), d1scuss1on o

~between Senators Ervin and Williams on how the EEQ Act W1thout
: amendment m1ght affect state/federal re]at1ons
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‘‘‘‘‘‘

of the ’Ac‘ta&#as" intended to allow elected officials 'to have absolute

d1scret1on in choos1ng the1r se1ect adv1sors However, as the Senate

-debate 1nd1cated, bh1s provws1on Was 1ntended to be constured narrowly,

and was to app]y only to an e]ected off1c1a1 s1mmed1ate f1rst 11ne ‘

adV1sors, and not to persons work1ng for such adv1sor599

*

?j)

E]ecfed 0ff1L1als

~ Whether an enp1oyee is exempt W111 depend upon whether such person

s deemed to be an emp]oyee or app01ntee and will be 1arge]y determ1neds |

by ‘the facts of each indjvidual case loo In making such deteranat1on,
the courts will look to several factors: E
1) ’State Taw; |
‘2) lNatUre,of'thekjob in‘reiation‘to an elected official;
3) -Pb]itipa] neture of the position in question.
State laws carry great weight in assisting courts in deciding
wdo.is an 5§empt employee. If state 13ws otitline the nature of the

relationship between an elected official and his appointee, the court

‘W111 examine thoroughiy what that relationship is. For example, in
“the Kyles case (supra, n.1C0) wherz a former deputy sheriff suedthis
:fonmer‘emp]oyep alleging employment diScrimination,’the court held
that Louisijana law c]ear]j indicated that the re1ationship between

a sheriff and his deputies was that offappointor/appointee.‘ Accordihg]y,~ o

See, 118 Cong. Rec. 4496 97 (J972) . Discussion between Senators Ervin,
“Williams, ang Javits on the scope and intention of the proposed
(exempt1on amendment by Senator Ervin.

On]y four cases have addressed 42 U S.C.A. §2000(e)( ):

Howard v. Ward County, 418 F. Supp. 495 (1976); Kyles V. Ca]cas1eu
Parish Sheriff's Dejartment 395 F. Supp. 1307 (1975); Wall v. Coleman,
393 F. Supp. 826 (1975), and Gearhart v. State of Oregon 410 F, :
Supp 597 (1976)
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’the sher1fr had comp?ete freedom in nuk1ng appo1ntments | |

. Deputies served at his d1scret1on and‘had to re1y on a personal re1ation-'

| ship with the sher1ff in order to reta1n the1r JObS - Moreover, the court
”observed that deput1e were, by laub pub11c off1c1a1s rather than public

'h employees, further indicating that the pos1t1on d1d not fall into a con-
',ventuona] emp]oyer/emp]oyee conteyt For these reasons, the court concluded
| tnat deputy shertffs in Lou1s1ana uere members of the sheriff's personal

| staf‘ and were therefore exempt |

L1keW1se, in Wall v. Coleman (supra, n. 100), where afJEPaTG

‘ attorney sued al]eg1ng sex d1scr1m1nat1on Georg1a state 1aw was ‘

y c1ted by the court as the bas1s for 1ts f1nd1ng that the re]atlonsh1p
between the county attorney and has ass1stants was also that of appo1ntor/
\appo1ntee A531stants stand in the shoes of the county attorney in

that they are his official representat1ves Moreover, h1r1ng, f1r1ng
‘and promot1ons are w1th1n the tomp1ete d1scret1on of the county attorney
and-are not SUbJeCt to state | or loca1 adm1n1strat1ve restr10t1ons

The Howard case (supra, n. 100) however, teached a contrary conc1us1on

In that case, a fema]e deputy sher1ff in North Dakota a]]eged sex
discrimination. Defendgnt cla]med that she was anmexempt emp]oyee as’

a member of the sheriff's personal staff. However, unlike the situation

in Kyles and Wall where the relationship to the eTeoted official

was bbeaw that of appoﬁntor/appoirtee, ﬁorth DakotavTaw speciftcélly
estab11shed that sher1ff s deput1es were emp1oyees of the county,a

| not the sher1ft Thus the county had the power to determ1ne the
number of deput1es the sherwff could employ and the1r rate of pay

'Because the sheriff's d1scretuon in: se]ectwng and: reta1n1ng deput1es
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Was S0 11m1ted by county adm1n1strat1ve control, the re]at1onsh1p was
found to be ehat of emp1oyer/emp1oyee, ‘rather than appo1ntor/

; appo1ntee, and the emp]oyee s action was permwtted to proceed

| The nature of the JOb in relation to the e]ected official is
anotherrmaJor factor ut111zed by the courtf1n determ1n1ng whether

an emoloyee is exempt. In Gearhart (supra n. 100) a deputy legisiative

counsel sued. a]]eg1ng Sex. d1scr1m1nat1on P1a1nt1ff's employer
(the senate's 1eg1s]ative counse]) contended that p1a1nt1ff was’
an exasmpt employee because she did 1eg1s]at1ve research and drafting
for members of the Tegislature. ’fhe court rUTed that she was not an
exempt emp]oyee because her job was technical and research-orlented
and was not the type of position Congress was try1ng to exempt when

it excepted close policy-making advisors deemed vital to assisting
. \t‘{\ *

elected officials from the scope of the Act. ‘Although she worked
indirectly for 1egis1ators’in drafting bills and conducting research, .
she had ndt, in fact, been appointed by an elected public official. ' The
legislative counsel hired, directed, and supervised her;lOlConsequent1y,

her working relationship with an elected official was remote.

Appointed Officials

The express exemption in the Act for elected officials and their
appointees does not extend to appointees of such ekempt appointees.
Nor, obviously, does it extend to other appqinted officials or to

appointees of such officials, either by express or implied reference.

7

%°1P1a1nt1ff was appuinted to her job by an official who himself was

' appointed. Therefore, based on the standards for appointive officials, o

p1a1nt1ff could not have been exempt (infra., n. 102).
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An 1nterpret1ve memorandum from EEOC 1nd1cates that appo1ntmentg g

T

) by any app01nted orf1c1a], regard]ess of whether or not the appo1ntwng
| off1c1a1 is h1mse1f/herse1f exempt, are not covered by the exemptwon

“‘; prOV1s1on of Title VII:

'“In no case is any person exempt who is appo1nted by an
appo1nted efficial whether or not the Tatter is himself
_exempt."l

Preliminary Conclusions

Thus, in determmining whether an emp1oyee is exempt, a court o .

Cwill most T1ke1y assume the f011OW1ng

1) An 1nd1v1dua1 who works for an elected official is
not necessar"1y exempt (Howard case).

2) The more pol.tuca] (no adm1nvstrat1ve restriction)
the nature of the appointment, the more Tikely the .
position will be exempt (&y1es and Ward).

3) The closer the working relationship between the elected-

- pofficial and the person appointed,with regard to confidential
sensitive and highly political matters, the more’ 1ikely the
position w111 be exempt (Kyles dnd Ward). PO

4) The more d1stant the working relationship between the
elected official and the appointee, the more likely.
the position will not be exempt (Gearhart and Howard)

5) No one is exampt who is appo1nted by an appointed

official, whether or not the latter is himself exempt.
(EEOC Form 164)

Applicat1on to Stata Courts

In courts, judges. are the principal. persons to whom the exemption-

provision will apply. Assuming for the moment that Congress intended to

include the state judiciary within the coverage of the 1972 amendments,

including the eaemgtion provision, an elected judge would obviously

02 ~ : T o ST
t .EEOC Form 164, State and Lonal Government Informat1on‘(E§Q—4)’19763 pp. 2-3.

P




Yo gy

Dy

=]

R




1

fall within the exemption provision and would be free to make exempt
appointments as provided by the provision. A Taw clerk, confidential
secretary, clerk of court, personal bajliff, court reporter or court
administrator, for example, might be exempt positions. Precisely

what staff persons or how many an elected judge may appoint will depend
on how the factors outlined in this analysis apply specifically to the
Jjudge's individual situation. Note, however, that the exemption
provision will be narrowly construed.

Whether appoirited judges are or should be exempt is another
matter. AT least from a strict interpretation of the language of the
Act, it would appear that appointed judges and their appointees
would not be exempt. However, the practical consequences of such
interpretation challenge its validity.

Judges perform the same functions, notwithstanding the manner in
which they reach the bench. Their manner of selection bears no rational
relaticnship either to their functions or to their need for or manner of
selecting confidential employees. Morenver; in many states and Tocalities,
judges within the same jurisdiction are both elected and appointed.

A strict application of the exemption provision would require a
conclusion that the appointees of some judges would be exempt while
appointees to the same positions by other judges on the same bench
would not. If Congress intended to include the state judiciary within
the coverage of the Act,lo%t apparently failed to account for the

unique characteristics of ths judicial selection processes among the

03No reference to the impact of the exemption provision on the
Judiciary appears in the congressional debate on this question.

supra, n. 99.
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various states.104

Assuming again, however, the intention of Congress to include state
courts under the Title VII mandate, it might be appropriate to
amend the exemption provision to include appointed judges. Such amend-
ment would not restrict, alter or iimit the thrust of Title VII
or change the courts’ Tegal responsibilities under the Act. Nor would it

extend the exemption provision in a manner Congress presumably did not intend.

ITI. EMPLOYMENT PRACTICES LAW APPLICABLE TQ STATE COURTS

If it may be assumed, as concluded elsewhere herein, that Title
VII applies to state courts, those employment practices of other employers
prohibited under federal case law will Tikewise be prohibited
of state courts. While case law regarding proscribed employment
practices in court system settings is relativé]y limited, a review of
decisions regarding ampioyment practices in the public and private
sectors generally may be instructive. The following section 'provides

a summary listing of such decisions.

10414 is, of course, possible that Congress did not, in fact, intend
to exempt appointed judges. £n thi other hand, it is at leust as
reasonable to assume that Congress either did not intend to include
the judiciary at all or that, for separation of powers or Tenth
Amendment reasons, it did not believe that it was empowered to
regulate the state judiciary. For a summary of arguments pro and
con regarding application of the exemption provision to appointed
judges, see above, Ch. III, pp. 37-38.
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Overt Discrimination

Overt discrimination is a deliberate and explicit refusal by
an employer to recruit, hfre, promote or transfer an individual or
group because of race, color, sex, religion or national origin.
Discrimination of this type is absolutely forbidden by Title VII
and where such & violation is proven, the defendant may be subject
to damages, attorneys fees and other equitable relief. While this

form of discrimination is not as prevalant as it previously had been,

on occasion it still occurs and is still illegal. The following casees
E declare such overt discrimination illegal:

United Statas v. Bethlehem Stesl, 446 F. 2d 652 (C.A. 2,
1971) (restricting blacks to Teast desirable jabs).

Weeks v. Southern Bell Telephone and Telegraph Co., 408 F. 2d.
228 (C.A. 5, 1967) (refusal to consider to hire women for jabs
as switchmen).

United States v. Ironworkers Local 86, 443 F. 2d 544 (C.A. 9,
1971) (cert. denied, 404 U.S. 984 (refusal to admit minorities
into union membership).

Vogler and United States v. Asbestos Workers, Local 53, 407 F.
2d. 1047 (C.A. 5, 1969) (refusal of union to refer minorities
to work). ' .

%i Unitad States v. Plumbers Local 73, 314 F. Supp. 160 (D.C. Ind.
v 1969) (refusal to admit minorities into apprentice programs).

Dobbins v. Electrical Workers Local 212, 292 F. Supp. 413 (S.D.
Ohio, 1963) (deliberate use of test to discourage black applicants
from union membership).

United Statas v. Lee Wav Motor Freight Co., 7 EPD 9066 (W.D.
Okla. 1973). (refusal to hire blacks,lower rates of pav for
blacks).

Infqrmation on pp. 87-94 derived from the LEAA Civil Rights Compliance
Project report, Pr1qc1p]es of Employment Discrimination Law (March 1977),
pp. 13-20. The project was conducted by University Research Corporation.
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Cffects Discrimination: Acts Which are Fair in Form but Discriminatory
in Operation

Title VII proscribes not only overt discrimination but also
prohibits practices that have a discriminatory effect. If an
allegedly neutral employment practiée excludes minorities and cannot
be shown to be related to job performance, the practice is prohibited.

[Griggs v. Duke Power Company, 401 U.S. 424 (1971)]. The Supreme Court

said in Griggs:

"The Act proscribes not only overt discrimination but also

practices which are fair in form, but discriminatory in operation.

The touchstone is business necessity. If an employment practice

which operates to exclude Negroes cannot be shewn to be related

to job performance, the practice will be prohibited." 1044

What follows are examples of some apparently neutral recruitment
and hiring standards practices which have been held unlawful by the
courts, either because they had a disproportionate impact upon
minorities and women or were not job-related: |

® Recruitment

Where a workforce is all or substantially all white, reliance
upon word-of-mouth dissemiﬁation of information about work opportunities
is unlawful because it tends to provide information only to the friends
and relatives of present employees. Similarly, it is unlawful to
give false or misleading information to minority group persons or to
fail or refuse to inform them of work opportunities and thé
procedures for obtaining them. Methods that do not inform minorities
and women about work opportunities with the same effectiveness with
which whites are informed are illegal. (Examples: word-of-mouth

recruitment, employee referrals, reliance on walk-ins, etc.). United

States v. Georgia Power Co., 474 F. 2d 806 (C.A. 6 1973), held that lack

of advertising and word-of-mouth recruitment are illegal.

1048401 u.s. 424, at
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The following cases held illegal the use of employee recommendations

and referrals and acceptance of walk-in applicants:

'United States v. Sheet Metal Workers, Local 36, 416 F. 2d 123
(C.A. 8, 1969).

United States v. Ironworkers. Local 86, 443 F. 2d 544 (C.A. 9,
1971) cert. denied, 404 U.S. 984 (1972).

Clark v. American Marine Corp., 304 F. Supp. 603 (E.D. La.
1969), aff'd 437 F. 2d 959 (C.A. 5, 1971).

Lea v. Cone Mills, 301 F. Supp. 97 (M.D.N.C. 1969), aff'd
438 F. 2d 86 (C.A. 4, 1971).

E Parham v. Southwestern Bell Telephone Co., 433 F. 2d 421 (C.A.
8, 1970). '

United States v. Lee Way Motor Freight, 7 EPD 9066 (W.D. Okla.
1973).

Wade v. Mississippi Cooperative Extension Service, 372 F. Supp.-
126 (N.D. Miss. 1974).

8 Hiring Standards

Qualifications which are fair in form but which disproportionately
exclude minorities and women have generally been found to be iTlegal,
~ where such criteria could not be shown to be job-related.
Examples:
® Educational Requirements;
@ Tests;
& Relatives Preference;
¢ Height, Height, and Physical Characteristics;
¢ Arrest Records;

® Discharge Due to Garnishment;

e U.S. Citizenship;

& Background Investigations; .

® Promotion From Within.
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8 Educational Requirements

Where it can be shown that minority groups are less Tikely
to possess educational»qua?ifications required by an emplayer
and where such qualifications are not job-related, courts will
strike down the use of such criteria:

Griggs v. Duke Power Company, 401 U.S. 424 (1971) (High
school diploma requirements discriminated against blacks.)

Aymstead v. Starkville Municipal School District, 325 F.

Supp. 560 (1971). (Public school board unlawfully discriminated
against blacks by requiring specific scores on Graduate

Record Examinations that had not been validated as predicators
of job performance.)

Roman v. Reynolds Metals Co., 368 F. Supp. 47 (S.D. Tex. 1973)
(High school diploma requirement discriminated against Mexican-
Americans.)

United States v. Lee Way Motor Freight, 7 EPD 9066 (W.D.
Okla. 1%73) (Regquirement of college degree for management
trainee positions discriminated against blacks.)

Frontera v. Sindell (C.A. 6 1975), 44 USLW 2122 (1977).
(Fourteerth Amendment's Equal Protection Clause does not
require city to administer civil service examination in
Spanish to Spanish-speaking applicants.)

o Tests

Tests utilized by employers which disproportionately screen
out minorities and women and which arevnot job-related will be
deemed unlawful:

Griggs v. Duke Power Company, 401 U.S. 424 (1971) (Wonderlick
tests given all job applicants).

United States v. Georgia Power Co. 474 F. 2d 906 (C.A. 5,
1973) (Parsonnel Test for Industry, Mechanical Comprehension,
and Revised Minnesota Paper Form Board Tests).

Chance v. Board of Education, 458 F. 2d 1167 (C.A. 2, 1972)
(New York City teacher promotion exam).
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:

United States v. Jacksonville Terminal, 451 F. 2d 418 (C.A.
5, 1971) (Company constructed promotional exam for position
of supervisor in mail room.)

Castro v. Beecher, 459 F. 2d 725 (C.A. 1, 1972). (Massachusetts

State Civil Service Police Entrance Exam.)

Walston v. Nonsemond County School Board, 492 F. 2d 919

(C.A. 4, 1974) (National Teacher's examination for selecting
teachers. )

Boston Chapter v. Beecher, 371 F. Supp., 507 (D. Mass.
1974) atf'd 8 EPD 9678 (C.A. 1, 1974). (Firefighter test
found insufficiently Jobnrelated even though it barely met
EEQOC job validation standards.)

LULAC v. City of Santa Ana, 11 EPD 10818 (1976) (Test height
requirements. )

' Washington v. Davis, 426 U.S. 229 (1976).

(Personnel test which excluded a d1sproport1onate1y large

number of black applicants for police officer was held not
violative of due process of Fifth Amendment to U.S. Constitution;
more rigorous Title VII standard was held to be inapplicable

in reviewing alleged acts of invidious discrimination.)

Shieid Club v. City of Cleveland, 8 EPD 9606 (N.D. Ohio 1974)
(Exam for promotion to police sergeant had some content validity,
but was unlawful because it had adverse impact on blacks and
Hispanics and there wasn't a substantial relationship shown
between test score and job performance.

& Relatives Preference

Giving preference to relatives of incumbant employees with
respect to employment opportunities is unlawful if said incumbents
are substantially non-minority:

Asbestos Workers, Local 53 v. Vog]er and United States, 407
F. 2d 1047 (C.A. 5, 1969).

»

& Height, Weight, and Physical Characteristics

Physical characteristics such as height and weight which
have an adverse impact upon minority groups or women are unlawful

unless they can be shown to be job-related.




Smith v. City of East Cleveland, 363 F. Supp. 1131, 6 EPD
8831 (N.D. Ohio 1973) (Held that 5'8" and 150 1b. minimum
heigh and weight requirements for police officers unfawfully
discriminate against women).

Meadows v. Ford Motor Company, 7 EPD 9103 (W.D. Ky. 1973)
(Held that minimum weight requirements of 150 1bs. for
positions on assembly lines discriminated against women).

Laffey v. Northwest Ajrlines, Inc., 7 EPD 9277 (D.D.C. 1974)
(Stewardesses' height and weight requirements and ban on
eyeglasses held unlawful and ordered remedied).

Dothard v. Rawlinson, _ U.S. _, 97 S. Ct. 2720 (1977)
(Height and weight reguirements for state police and correction
officers invalidated.)

Smith v. Troyan ( C.A. 6 1975) 44 U.S.L.W. 2050[(affirming

in part and reversing in part,Smith v. City of East Cleveland
363 F. Supp. 113 (N.D. Ohjo 1973)7. (Municipality's minimum
height requirement of 5'8" for its police officers is rationally
related to job and therefore does not unconstitutionally
discriminate against wemen, even though such requirement
excludes 95 percent of all women from eligibility.)

& Arrest Records
The use by an employer of an arrest record as a per se

disqualification, if it is shown to have a disproportionate impact,

is unlawful:

Gregory v. Litton Industries, 316 F. Supp. 401 (C.D. Cal.,
1970) aff'd 472 F. 2d 631 (C.A. 9, 1972).

NOTE: In Butts v. Nichols, 8 EPD 9740 (D. Iowa 1974),
it was held that a ban on hiring convicted felons
. for virtually all civil service jobs violates the
Equal Protection Clause of the Fourteenth Amendment.

¢ Discharge Due to Garnishment

The firing of a minority whose wages are required to be garnisheed .
is 111egal unless it can be shown to be required by business necessity,
because a disproportionately higher number of minorities are subjected

to garnishment procedures:
Johnson v. Pike, 332 F. Supp. 490 (N.D. Cal. 1971).

Wallace v. Debron Corp. 494 F. 2d 674 (C.A. 8, 1974).
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¢ U.S. Citizenship
While Title VII of the 1964 Civil Rights Act does not
prohibit discrimination on the basis of citizenship or alienage

[Espinoza v. Farah Manufacturing Co., Inc. 414 U.S. 86, (1973)1,

the same type of discriminatfon has been found i1legal in other

circumstances:

Sugarman v. Dougall, 6 EPD 8682 (U.S. 1973). (The Fourteenth
Amendment’s equal protection guarantee is abridged where a
statute denies aliens the right to hold positions with state
governments. )

Wong v. Hampton, 7 EPD 9101 (C.A. 9, 1974) cert. granted,
U.S. __ (1974). (A U.S. Civil Service Commission reguiation
which indiscriminately excluded all aliens from all positions
was found to violate the Due Process Clause of the Fifth
Amendment).

Guerra v. Manchester Terminal Corp. 498 F. 2d 641 (C.A. 5,
1974). (Suit may be brought to challenge discrimination by
a private employer based on alienage under Section 1981).

NLRB v. Local 1581, International lLongshoremen's Assn., 489 F.
2d 635 (C.A. 5, 1974). (Violation of the National Labor
Relations Act for a unjon to induce an employer to give
preference to U.S. citizens in job referrals).

Norwich v. Nyquist (S.0.N.Y. 1976) 45 U.S.L.W. 2049. (New York
law that bars aliens from employment as public school teachers
unless they have applied for U.S. citizenship violates Equal
Protection Clause of Fourteenth Amendment.)

® Background Investigation

A number of cases have held general background checks or
screening procedures unlawful because some or all of their
elements adversely affected minorities and were not shown

to be job-related.
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smith v. Olin Chemical Corp. (CA'5 1976) 45 U.S.I.W. 2054
(Complaint challenging as racially discriminatory employer’'s
disqualification for manual Tlabor of workers who suffer from

bone degeneration, which is condition commonly resulting from
sickle cell anemia disease that affects blacks almost exclusively,
sufficiently raises both "intent" and “effect" claims under

Title VII of 1964 Civil Rights Act.)

Shield Club v. City of Cleveland, 8 EPD 9614 (N.D. Ohio, 1874)
(personal history interview, background investigation, medical
exam, psychological exam, and polygraph test).

United States v. City of Chicago, 549 F. 2d 415 (C.A. 7, 1977)
(police department). (Inquiry into applicant's social status,
financial position, family history and military background).

SUMMARY

An adequate Tegal basis exists for concluding that Title VII applies

to state courts. Although some scholars have argued that the enactment
and enforcement against courts of Title VII violate the doctrine of

ii separation of powers or abridge the guarantees of the Tenth and

Eleventh Amendments, these arguments lack decisional support.

Similarly, the judicial immunity argument as a bar to application of

Title VII will not apply to hon—judicia] acts of judges, nor will the

cloak of quasi-jucicial immunity extend to court personnel in litigation
E alleging discriminatory employment practices.
Although Congress provided an exemption provision for publicly

electad officials and certain of their appointees, a fair and practical

application of the provision to the state judicial selection environ- %
ment may not be feasible. Remedial legislation may be needed to exempt
EE all state court judges and their policy-level appointees from the

appiication of Title VII. Courts will nonetheless continue to be

subject to the prohibitions of the Act against improper recruitment,
hiring and related employment practices in the administvration of non-

judicial personnel systems.
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CHAPTER VI

FINDINGS AMD RECOMMENDATIONS

"Absent explanation, it is ordinarily to be exected

that non~discriminatory hiring practices will in time

result in a workforce more or less representative

of the racial . . . composition of the population . . .

from which employees are hired."105

Althougn the concepts of EEOQ and AA have been widely adopted
and applied to émp?qyment situations in both the public and nprivate
sectors, recognition and appiication of these concepts to judicial
system personnel administration have been slow to develop, with few
notable exceptions. This report has attempted to quantify and qualify
the level of activity and to identify the reasons for this 1imited
level of activity. In this section we will present a summary of
our findings and conclusions as well as a series of policy recommendations
designed to address the problems described.
Findings

Major problems faced by state courts in the EEQ area include the
following:

1) There is a virtual absence of reliable and accurate

data available to court systems and to researcher

regarding court system workforce composition and
other critical indicators of EEO activity.

105Teamsters v. United States, 431 U.S. 324, 349, n. 20 (1976)
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2)

3)

4)

5)

There appears to be a significant lack of commitment
to EZ0/AA activity in some state court systems,
attributable in part to continuing legal debate
regarding the applicability of Title VII and
related legislation to state court systems, as

well as to a perceived lack of involvement

and initiative in the EEQ area by the judicial
system leadership in most courts. This lack of
commitment is reflected in:

--the limited number of EEQ programs currently in
operation in courts;

--reported underutilization of women and minorities
in court systems workforces;

--underrepresentation of women and minority group
members arong the state judiciary

The continuing vitality of certain external |
institutional factors outside the courts' control
inhibit the extent and type of administrative
authority which courts can exercise. These inciude:

--system of court system financing;

--fragmented authority for court system personnel
administration invelving agencies within and
without the court systems;

-~tradition of patronage employment; and

--the nature of the judicial selection process.

Court systems lack adequate fiscal and human resources

to support the development and maintenance of EEQ
programs in courts, including the absence of a
mechanism to effect transfer of EEQ technology among
courts; and,

There are fundamental legal questions regarding the
applicability of Title VII to courts, including
uncertainty regarding the implications of separation
of powers, Tenth and Eleventh Amendments, judicial
immunity and Title VII exemption provisions.
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Recommendations

In response to the findings of this study, a series of
recommendations have been developed which were designed both to
.expand the state-of-the~art of our knowledge about EEQ in %he Courts
environment and to encourage and promote the growing commitment
of state court systems to the adoption of EEQ programs and
policies. These recommendations are presented within the
context of a strategy for change which, it is proposed, could
be reviewed and evaluated by key public policy decision-makers
within and outside the courts in assessing priorities for commitment
of future resources to the resolution of the problems identified‘herein:

1. The state judicial systemsshould sponsor a

comprehensive nation-wide survey of workforce
composition in state court systems;

2. An appropriate agency of the Department of Justice,
such as the Office of Civil Rights Compliance
of LEAA, should develop definitive guidelines
on the practical application of EEQO Taws to state
courts, in consultation with the leadership of the
state judiciary, in the following areas:

® The application of the exemption provisian of
Title VII to appointed judges and their appointees;

® A working definition of or criteria for determining
confidential employees status; and

o Identification of court service functions which are
or should be subject to the provisions of Title VI
of the Civil Rights Act.
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3. The leadership of each state judicjal system should
establish a program to promote recruitment
of women and minority Jjudges through the
cooperative development of EEO policies with
state and Jocal bar associations; judicial
nominating commissions; state judicial
conferences, councils and planning committees;
and judicial and executive branch agency appointing
authorities.

4. The state court systems judicial leadership should
adopt programs designed to encourage and promote
the recruitment, training and utilization of
women and minority group members in the workforce
of the court systems under their jurisdiction.

In the development of such programs, courts should:

¢ Identify the parameters which inhibit the
implementation of EEQ concepts;

@ Develop and disseminate a policy statement
of EEO commitment (see Appendix F) which is
signed by the presiding judge and/or chief
administrative official;
8 Collect and evaluate workforce data by
race and sex (Appendix G) to determine
the EEOQ posture of the court system and to .
identify areas in need of corrective action;

® Cooperate with non-court agencies 1in the
E combined development of effective EEQ policies
and procedures affecting personnel not directly
under the court's control;

¢ Where appropriate, oversee the operations of certain
ancillary court and non-court agencies upon whom
the court relies for the effective delivery of
Justice system services.

5. National judicial organizations representing
judges, court administrators, clerks of court
and court system planners should consider the
development and establishment of model EEO
policy statements for their respective membership
and constituencies.
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A National Conference on Equal Employment Opportunity
in the courts should be held in the near future. The
purpose 5% such Conference would be to bring together
judges, aaministrators, attorneys, legal scholars,
and legislative and executive agency representatives
to discuss major barriers to the implementation of
EEQ programs in state courts, and to develop &

series of program priorities for the next decade.

A series of regional seminars for judges and administrators
should be held, under the sponsorship of the state

court systems judicial Jeadership, both to promote

judicial commitment to EEQ, as well as to provide

practical advice and training to court personqe1

system administrators and EEQ officers regardyng

the adoption and maintenance of EEO programs in courts.

Programs to encourage state and local court systems
to obtain adequate funding and staff support for EEQ
programs in courts should be developed, including
the development of internal EED planning
capabilities such as:

& Personnel systems and salary classification plans;

@ Procedures to provide for active recruitment
of qualified minority candidates and for the
development of promotional opportunities for
women and minority employees;

e Design and improvement of personnel recordkeeping
techniques; and

& Development of effective procedures for monitoring
EEQ compliance

A mechanism to promote transfer of EE0 expertise and
technology from court to court should be established
and administered with the cooperation and support

of state appellate and trial court administrative
personnel, and should be designed to primarily utilize
the expertise of such administrative personnel.
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Conclusion

This study has attemptad to raise the issue of EEQ within the
judiciary, and to provide a framework for analyzing and understanding
the role of relevant federal laws and regulations as they impact upon
the judicial branch of government. It i; not intended to be a
"how-to" manual nor is it offered as a definitive treatment of
the subject of EEOQ in the Courts. Further study is of upmost
importance.

Because of the lack of precise data, this report may have drawn
certain conclusions with which some may disagree. However, there can
be no rational denial that state courts systems appear to exclude from
their operations and decision-making process, women and members of
minority groups. It is not the intent of this report to condemn
specific individuals or groups of individuals, but rather a system
that has operated, often unknowingly or unintentiopa]ly to the disadvantage
of certain identifiable groups in our society.

A11 who are familjar with employment discrimination problems
recognize that litigation is often necessary to force the adoption
of requisite remedial measures; howéver voluntary compliance and
affirmative action, hopefully, will reduce substantially the need for
such 1itigation. Furthermore, voluntary efforts by courts will both enhance
the integrity of the justice process and serve to eradicate
the existence of institutional barriers which have operated to
exclude or limit the equitable utilization of women and members of
minority groups from meaningful employment opportunities within

state court systems.
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GLOSSARY OF EEQ TERMS

Adverse Impact: The result of practices which produce a selection
or benefit rate for members of any racial, ethnic or sex group at
a Jower rate than members of other groups, or which produce
discharge or other sanctions of members of any racial, ethnic or
sex group at a greater rate than members of other groups.

Affirmative Action: In employment law, specific actions in recruitment,
hiring, upgrading and other areas of employment practices and procedures
which are designed and taken for the purpose of eliminating the present
effects of past discrimination. One such effect is often underrepresentation
of minorities or women.

Affirmative Action Plan: The wirtten plan by whick a federal contractor,

- subcontractor, or employer found unlawfully to have discriminated,

must set forth the specific affirmative actions by which it will eliminate
ang remedy past discrimination against or underutilization of minorities
and women.

Affirmative Action Program: Generally used interchangeably with affirmative
action plan. A distinction, however, is sometimes made between a

"nlan" (the undertaking on paper) and a “program" (the actual, on-going
efforts).

Affirmative Recruitment: Special recruitment efforts undertaken to assure
that qualified minorities and women are well represented as applicants

for positions in which they have been excluded or substantially under-
utilized. Such efforts may include contacting organizations and media
with known constituericies of minorities or women, and similar actions.

Open job-posting, advertising, and "equal opportunity employer”

statements may be necessary in many situations simply as a matter of
non-discrimination, rather than as measures of affirmative recruitment.

Compliance Agency: In equal employment opportunity law generally, any
local, state, or federal government agency which administers Tlaws or
regulations in the EEQ field. Under EEQ requirements for courts,

the compliance agency will ordinarily be LEAA or EEQC.

Discrimination, Unlawful: In equal employment opportunity law, actions taken
which adversely affect the employment opportunities of one or more individuals
who are members of protected classes whether or not such adverse effect is

intentional.
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Discrimination, Reverse: Used popularly in reference to exclusion of
whites or males in favor of minorities or women.

Discrimination, Systemic: An organizational method of operation which
E! by design is not intended to discriminate, but results in a practice

which has a discriminatory impact.

Disparate Effect: The tendency for a test, job qualification, or other
employment practice to screen out or otherwise 1imit the employment
opportunities of minorities or women at a greater rate than members of
the majority. :

Disparate Treatment: Employment practices such as the use of tests or
educational requirements which are fair and neutral on their face,
but which are applied or administered in an unfair manner.

i! EEQ Dfficer: 1In courts, the EEQ Officer is an official designated to
oversee all matters relating to equal employment opportunity in the

EI organization. The position of an EEQ Qfficer.may or may not be full-
time. :

EEQ Program (EEOP):. Generally the same as an affirmative action plan or

program, except that the latter must contain goals and timetables under

Revised Order No. 4, while the EEOP may not. A distinction is also

sometimes made between a "plan” (the undertaking on paper) and a

"grogram” (the actual, on-going efforts).

Fqual Employment Opportunity: A system of employment practices under
which individuals are not excluded from any participation, advancement,
or benefits because of their race, color, religion, sex, national
origin, or other factor which cannot lawfully be the basis for employ-
ment actions.

E! Equal Employment Opportunity Commission (ZEOC): The federal government
agency mandated to enforce Title VII of the Civil Rights Act of 1964,
as amended. The Commission has five members, each appointed to a five
_year term by the President of the United States with the advice and
consent of Congress.

Exempt Positions: (1) Elected officials and a narrow class of appointees
of such officials who have a close personal and confidential relationship
with such officials. Such positions are exempt from the enforcement

and protection provisions of Title VII. (2) In merit personnel systems,
persons considered to be part of management, for collective bargaining
and related purposes. Persons classified as exempt in a personnel
classification system are not necessarily exempt from Title VII.

Fair Employment Practice Commission (FEPC): A state or local government
agency which administers state or local laws, regulations, or ordinances
prohibiiting employment discrimination on the basis of sex, minority
status and/or other factors. Sometimes referred to a human relations
commission or human rights agency.
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Goals ahd Tiretables: Objectives fixed realistically in terms of the
number of vacancies expected and the number of qualified applicants
available, which should be achieved within a reasonable time frame.

Guidelines: Documents published by various compliance agencies

for the purpose of clarifying provisions of a law or regulation and
indicating how an agency will interpret its law or regulation. For

court systems, the most relevant guidelines are those promulgated by LEAA,
and codified as 28 CFR 42.301, et. seq., subpart E.

Job Analysis: A detailed analysis of the important knowledge, skills
and functions which constitute job performance in a particular job.

Job Category: A grouping or aggregation of job classifications for
purposes of analysis or official reporting. Examples: officials and
managers, professional, technical, para professional, office and
clerical, etc.

Job Classification: The specific position designation for jobs with
certain functions and responsibilities. Examples: Secretary I,
Clerk-Typist II1, Administrative Assistant, Security Guard, Assistant
Professor. The term Job Title is sometimes used interchangeably with
Job Classification, but the latter term implies a greater degree of
analysis of particular jobs and of the methods by which job titles are
assigned.

- Job Description: Description of the actual work to be performed by

the 1incumbent in a particular position. Written job descriptions are
necessary to establish comparability of varijous positions to determine
pay, eligibility for promotion and other matters. Job descriptions
are generally subject to change as individuals are given new tasks to
perform or relieved of others.

Job Qualifications: Requirements of education, experience, minimum age
and other factors to be considered in determining if employed or
potential employees should be hired, transferred, or promoted into a
particular job. Job qualifications which have the effect of screening
out minorities or women at a greater rate than others must be
validated, i.e., proven by the employer to be closely related to job
performance in the particular job to which the qualifications apply.

Merit Principles: The underlying philosophy on which most public personnel
systems are established. Under the Intergovernmental Personnel Act

of 1971, these principles are: 1) recruiting, selecting, and advancing
employees on the basis of their relative ability, knowledge, and skills,
including open consideration of qualified applicants for injtial
appointment; 2) providing equitable and adequate compensation; 3) training
employees, as needed, to assure high-quality performance; 4) retaining
employees on the basis of the adequacy of their performance, correcting
inadequate performance and separating employees whose jnadequate performance
cannot be corrected; 5) assuring fair treatment of applicants and employees
in all aspects of personnel administration without regard to political
affiliation, race, color, national origin, sex, or religious creed

and with proper regard for their privacy and constitutional rights

as citizens; and 6) assuring that employees are protected against coercion
for partisan political purposes and are prohibited from using their official

103




authority for the purpose of interfering with or affecting the result
of an eTection or nomination for office.

Minority: For EEQ official reporting purposes, and for purposes of

the workforce analysis, the term "minority" includes male and

female Blacks, Hispanics, Asians, Pacific Islanders, American Indians,
and Alaskan natives. LEAA Guidelines 28 CFR 42.302(e) further specifies
that Hispanics include those of Latin American, Cuban, Mexican, Puertc
Rican or Spanish origin; and American Indian includes Eskimes and Aleuts.

Nondiscrimination: Equal employment opportunity as it was generally definad
in the initial phases of development the law of equal employment
opportunity: Either overt and intentional discrimination or absence of
affirmative action to eliminate the effects of past discrimination,

whether intentional or not. The "Nondiscrimination Clause" required

in federal government contracts has been expanded through Tater ragulaticns
(Revised Order No. 4) to include the requirement for written affirmative
action plans with goals and timetables.

Parity: Generally, in EEOQ matters, the employment of women and minority
group members in various job categories at rates approximating the rates
at which qualified members of those groups are available for employment
in those job categories. Contrary to some widely held misconceptions,
there is no federal law or regulation requiring achievement of parity
(see also GOALS and TIMETABLES, and QUOTAS).

Pattern or Practices of Discrimination: An act or series of actions which
consistently result in a disproportionate impact on female and/or
minority applicants or employees. Most patterns and practices of
discrimination are the result of processes which have evolved over time,
and are considered neutral although they still produce the effect of

past discriminatory practices.

Protected Classes: As popularly used, the term refers to minority

groups whose members have been subject to large scale employment discrimination
in recent years, and to women. Title VII, however, protects any
person-~-including a white male--who is discriminated against because of

his or her race, color, religion, sex, or national origin.

Quotas: In employment law, court-ordered hiring and/or promotion of
specified numbers or ratios of minorities or women in positions from
which a court has found they have been excluded as a result of unlawful
discrimination. Quotas which discriminate against males and/or

members of the majority in hiring or promotions cannot be undertaken

by an employer without court sanction. Quotas are not the same as goals
and timetables. i

Ratio Hiring: Under a court ordered quota-hiring formula, a system by
which separate eligibility 1ists are established for whites and/or

males on one hand and minorities and/or women on the other hand, where

an employer is required to select candidates from each 1ist in a

specified ratio for a given period of time or until a given representation
of minorities and/or women is achieved in the gositions covered by

the court order. Voluntary ratio hiring is unlawful.

104

CROGE e T e




Relevant Labor Market: 1In estimating the availability of minorities and
women for Jjobs in particular categories, the labor market from which
candidates are normally drawn for those jobs. For courts, this would
include the jurisdictional boundaries of a court system.

Rule of Three: A rule, maintained in many civil service systems, under
which the appointing agency must first make a job offer to one of the
three top ranking candidates on an eligibility 1ist before moving down
the 1ist. Ranking usually involves a test score and assignment of
veterans' preference points. It may also include a scoring

system for education, experience, and similar factors, depending on
the laws and regulations of the particular jurisdiction. In some
¢ivil service systems, there is a Rule of Five, in some even a Rule

of One.

Selection Procedure: Under the Uniform Guidelines on Employee Selection
procedures:

"Any measure, combination of measures, or procedure used as a
basis for any employment decision. Selection procedures include
the full range of assessment techniques from traditional paper
and pencil tests, performance tests and physical, educational

and work experience requirements through informal or casuzl
interviews and unscored application forms."

Sex Discrimination: In employment, exclusion or disparate or unfavorable
treatment of an individual because of his or her sex.

Statistically Sianificant: Of numerically or other mathematically
sufficient quality to make a judgment based aon statistical analysis.
If, for example, 40 of 100 Blacks and 90 out of 100 whites taking a
pre-employment test pass it, the numbers are statistically significant
enought to establish "disparate effect".

Upward Mobility: Creation of conditions inwhichminorities and women

can achieve advancement from lower positions to higher positions from
which they have been excluded in the past. This is generally accomplished
through efforts to eliminate discriminatory barriers and through

training programs co-spansored by employers and the government.

Utilization Analysis: An analysis conducted by an employer to determine
whether or not minorities and women are employed in each major job
classification (see JOB CLASSIFICATION and JOB CATEGORY) at a rate
consistent with the availability of validly qualified minorities and

women 1in the relevant labor market for the positions covered by each job
category. A utilization analysis is a required element of any EEQ program.

Workforce Analysis: ". . . a listing of each job title as it appears in
applicable collective bargaining agreements or payroll records (not

job group) ranked from lowest paid to highest paid within each
department or other similar organizational unit including departmental
or unit supervision." Such an analysis, required under Revised Order
No. 4, must be set forth in a manner showing the normal lines of
progression as well as the sex and minority status of the incumbents

in all positions.
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APPENDIX A

STATE __ DATE

EEQ IN_THE_COURTS PROUECT —- TEIEPHONE SURVEY

GENERAL_INFORMATION

1. MName, title of person being interviewed
2. Identify office, address

Scope of administrative authorit}

3. Administrative scope of state court administrator's office

4. How are employees paid?

total state %
county %
city %

5. How many employees does the court have (excluding judges)

6. Do you know the approximate number or percentage of employees who are:
Black : _ Oriental

White “Native Indians

Spanish Speaking
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At what levels of the workforce do you have:

minority rearasentation

female represantation

7. 1s the Court’s ability to attract minority employees prevented by
any of the following:

® s suitable housing available in reasonable prox1m1ﬁy
to the work site?

® 'is suitable transportation (public or private) available
to the work site?

8. Are computers used to compile employment statistics?




JUDICIAL/POLITICAL STRUCTURE

9. Approximatz number of judges in your state

% minority composition __ % female composition

10. How are judges selected?

elected
executive appointment

combination of above
Term of OFffice

If appointed, by whom and under what procedure?

Are qualified minority and women recruited to serve as judges?

Explain




STATUS OF JUDICIAL PERSONNE! POLICIES

11. Does the management system for court employees include the following:

_____written job descriptions

— job classitication plans
____salary administration plan

____ performance evaluation procedures
____internal grievance procedures

____ formal recruiting for new employees

(as oppossd to word of mouth)

__ In house training available for
upward mobility of employees

____ External training available for
upward mobility of employees

A-4

Supreme

Appellate

General
Juris,

Local
Juris




EEQ/AFFIRMATIVE ACTION STATUS

12.

Excluding jud as, s ther° an affirmative action POLICY for
employees of the courts?

If yes:

D

9

o

Issued hy whom (name/office)

When adopted

Who is covered

If not, do you know of any Tlocal judicial EED policies?

3

&

8

approximate percentage of jurisdiction
with such a policy

issued by (name/office)

when

coverage

MOTE-If there is no EEQ Policy--skip to Question 22

13.

Under the judicial organization plan, what is the effect
of such a policy?

L

Is it binding?

Who implements it?
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14. 1Is there a written EEQ Plan?
s Status {pending, approved, etc.)
8 Drafted by

@ May we have a copy%

» Wno is responsible for its administration?
& Who doss she/he report to?

o Hame, location of other EEQ/personnel officers

15. What statutory authority was used for writing the EEQ Plan ,;5

16. Are EEO policy decisions binding on other court officials?
® Any exclusions?

s How are policy decisions communicated (reports, letter,
verbal, other)

» Separate from the written commitment, is there in fact,
on-gaing support to translate this EEQ program into reality?

If so, how and by whom (e.g., Judges, court administrators, etc.)




ROLE OF THE EEOQ QOFFICER

17. Do you have an jdentified EEQ OFfficer?

What percentage of time is spend on EEQ activities?

18. Does the EED Officer’s responsibilities 1nc7ude reviewing
decisions made concerning:

____recruitment ___ testing " . ___ interviewing
____ selection ____ promotion ___ transfers
_“_*bay increases ___ terminations ___ benefite
_~__disci¢?inary actions __ grievance procedures

____ participates in labor negotiations
____development of public re]ations'geared to AA

_”_:other

19. Many jurisdictions experience difficulty in adminstering EEOQ
programs. Wnat are the special problems you have encountered?

20. 1Is there specific training for EEQ Officers?
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APPENDIX B SURVEY TABLES

TABLE I : TITLE OF RESPONDENT

ABSOLUTE
FREQ

Personnel Officer 14
State Court Ad:inis&rator 11
Deputy Stats Court Admin. - 5
. Executive Assistanr 5
Judicial Planmer 4
Assistant Dirsctor 1
Other ' ) 5
No answer 5

ToTAL 50

Valid Cases 45 Missing Cases

ADJUSTED
FREQ

(Pct)
31.1
24.4
1.1
11.1
8.9
2.2
1.1

Missing

1100.0
5




TABLE II: SCOPE OF ADMINISTRATIVE AUTHORITY OF ABOVE OFFICE

ABSOLUTE  RELATIVE

FREQ FREQ
(Pct)
All Courts 20 40.0
*SCA Office ' 3 6.0
SCA and/or Sup. Ct. 7 | 14.0
SCA and Judicial. Council 1 2.0
Supreme éourt, District
Court, or Generzl Juris-
diction Courts g 16.0
Other 5 10.0
No answer 6 12.0
TOTAL 50 100.0
4 Missing cases 6

Valid cases &

TABLE III: REPORTED SOURCES OF COURT FINANCING

ABSOLUTE  RELATIVE

FREQ FREQ

(Pet)

(State)-Total state 2L 42.0

(City) Total City- 2 4.0

Mixed . ! 24 48.0

Don't know 1 2.0

| 2 4.0

E L © noma 50 100.0
_ Valid cases = 48 ‘Missing Cases - 2.

PO

*State Court Administrator will be abbreviated as SCA in all following charts.
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TABLE IV: USE OF COMPUTERS TO COMPILE EMPLOYMENT STATISTICS

TABLE

ABSOLUTE  RELATIVE

FREQ FREQ ~
(Pct)
Yes 12 24.0
No : 34 68.0
No anwer 4 - 8.0
TOTAL 50  100.0 °
Valid cases = 46 Missing cases 4

V: PROFESSIONAL AND NON=-PROFESSIONAL MINORITY GROUP
REPRESENTATION IN COURT SYSTEMS

ABSOLUTE ADJUSTED

FREQ FREQ
(Pct)
Non-Professional only 10 21.7
Professional and
Non~Professional 23 . 50.0
Don't kaow or -
incomplete data .10 21.7.
None -3 6.5
No answer 4 Missing
TOTAL. 50 100.0
Valid cases 46 Missing cases 4
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TABLE VI: PROFESSIONAL AND NON-PROFESSIONAL FEMALE REPRESENTATION
1N COURT SYSTEMS

ABSOLUTE  ADJUSTED °

FREQ . FREQ
{(Pet)
Non-profassionai only 1 - 2.1
Professional and
Non-professional 38 . 80.9
Don't know - 2 - 8 17.0
 No answer 3 Missing
TOTAL - . 50 100.0
Valid cases 47 Missing cases 3 )

TABLE VII: PRESENCE OF AN EEQ PQLICY

ABSOLUTE  RELATIVE

FREQ FREQ

(Pcr)

1.»VYas 20 4G.0

2. No . o2 42.0
3. Limited to selected

courts : 2 - 4.0

.Missing cases 7 14.0

T0TAL | 50 100.0

Valid cases 43 - Missing cases 7
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TABLE VIII:

PRESENCE OF A WRITTEN EEQ PROGRAM

Yes
No
Don't know

No answer

Missing cases

TOTAL

Valid cases 39,

ABSOLUTE
FREQ
16
10
12
1

11

B

50

Missing cases " 11

RELATIVE

FREQ
(Pet)

,32'0
20.0
24.0
2.0

22.0

100.0

TABLE IX: IS THERE SUPPORT TO IMPLEMENT AN EEOQ PROGRAM?
ABSOLUTIE RELATIVE
FREO FREQ
(Pct)
1. Yes 16 32.0
2. Yo L 8 O‘
3. ¥/A 15 30.0
4, Missing czses 15 30.0
TOTAL 50 lO0.0

Valid casses 33

Missing cases 15
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TABLE X: WHO PROVIDES SUPPORT TO THE EEQ PROGRAM?

ABSOLUTE RELATIVE

FREQ | FREQ
(Pct)
1. Judges 4 8.0
2. Court administrators 6 12.0
L]
" 3. Combined judge/SCA 4 8.0
4. N/A _ 15 30.0
5. Missing cases or .
no response 21 42.0
I0TAL . - 50 100.0
Valid cases 29 Missing cases 21

TABLE XI: HAS YOUR COURT DEMONSTRATED AN INTEREST IN THE DEVELOPMENT
OF AN EEQ POLICY OR PROGRAM?

ABSOLUTE  RELATIVE

FREQ FREQ -
(Bet).
1. Yes 12 '24.0
2. Mo 10 20.0 °
3. Not App. 19 38.0
4. Missing cases § 18 0
TOTAL 50 100.0
Valid cases 41 Missing cases g
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S THE EEQ POLICY AND/PROGRAM BINDING ON COURT OFFICIALS

TABLE XII: I

ABSOLUTE - RELATIVE

FREQ - FREQ
(Pct)
1. Yes 7 - 14.0
2. Yo 8 16.0
3. Sometinmes 8 16.0
4. N/A 16 32.0
5. Xo answar 1 2.0
6. Missing czses : 10 20.0
TOTAL | 50 100.0
Valid cases' -40 Missing cases 10

TABLE XIII: IS THERE AN IDENTIFIED EEQ OFFICER?

ABSOLUTE  RELATIVE

FREQ FREQ
(Pct)
1. Yes 18 36.0
2. No . 3 26.0
3. N/a ' 1 2.0
4. Missing cases or
no resporses 18 36.0
TOTAL 50 - 100.0
Valid caszs 32 Missing cases 18
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TABLE XIV: WHAT PERCENTAGE OF TIME DOES THE EEQ OFFICER
SPEMD O EEQ ACTIVITIES?

ABSOLUTE  RELATIVE

FREQ FREQ
(Pct)
1. Less than 20%Z 14 . 28.0
2. Between 41 and 100% 3 6.0
3. Don't knsw . | 2 4.0
4 WA - 1 280
5. Missing casas or

no responsa : 17 ’ 34.0
TOTAL - 50 100.0

Valid cases 33 ﬁissing cases 17

TABLE XV: HOW ARE EMPLOYEES INFORMED OF THEIR RIGHTS AND
RESPONSI3ILITIES PURSUANT TO EEQ LAWS?

ABSOLUTE ~ RELATIVE

FREQ FREQ |
E | .t (Per) !
1. Bullétin boards 4 8.0
2. Newsletters 1 2.0
3. Internal cormunication | 7 14.0
4, All of above . 7 14.0
5; D;n't know ‘ . . 1 2.0
6. N/A | 9 18.0
21 . 42,0
— 8
TOTAL 50  100.0 .
Valid cases 29 Missing cases 21
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TABLE XVI: SPECIAL PROBLEMS TO IMPLEMENTATION OF EEQ

ABSOLUTE  RELATIVE

" FREQ FREQ
% . . (Pct)
1. None 5 10.0
2. Difficulry of conatrol ,
in decentralizad systex:s 2 4.0
3. Small minority population 2 4.0
4, Lack of minoricy skills 4 8.0
EEQ plaa is token 1. 2.0
6. Lack of EZO techniczl '
expertises | , 1 2.0
7. TUnion opposition 1 | _ ©2.0-
8. Other . 5 10.0
9. N/A B 12 24.0
Missircg cases 17 34.0
TOTAL .. 50 _  100.0 -
Valid cases 33 Missing'cases 17

TABLE XVII: ARE QUALIFIED WOMEN AND MINORITY GROUPS RECRUITED
T0 SERVE AS JUDGES?

ABSOLUTE  RELATIVE

FREQ FREQ
(Pct)

1. Yes 8 16.0

’ 2. No . 29 58.0
3. Don't know 8 16.0

4, No answer 5 . 10.0

TOTAL 50 100.0

Valid cases 45 Missing cases 5
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TABLE XVIII: FORMAL OR INFORMAL COMPLAINTS REGARDING PROBATION

ABSOLUTE  RELATIVE

FREQ,  FREQ
(Pct)
1. Yo 22 44.0
2. Yes but unknown number 3 6.0
3. 'ies, greater than 4 1 2.0
4. Don’t know . 13 26.0
5. Hissing cases ' 11 . 22.0
TOTAL 50 100.0

Valid cases ~ 39 Missing casas 11 .

TABLE XIX:  FORMAL OR IMFORMAL COMPLAINTS REGARDING THE
AVAILABILITY OF TRANSLATORS

ABSOLUTE  RELATIVE

FREQ FREQ
’ (Pct)
1. TWo 18 36.0
2. Yes but unknown nusber 5 l0.0l
3. Less than 4 1 2.0
4, Greater than 4 | 1 2.0
5. Don't know - 13 26.0
6. Missing cases | Co12 24.0
i .
TOTAL - 30 100.0
Valid cases 38 Missing cases 12 -
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”QQH%L 02 INFORMAL COMPLAINTS REGARDING PLEA BARGAINING

TABLE XX:
"ABSOLUTE  RELATIVE

FREQ | FREQ
(Pct)
1. XNe 21 42.0
2. Yes but tnxnown nuzber 5 10.0
3. Yas, less than & 1 2.0
5. Don’t know 12 24..0
6. gissing cz2ses 11 A. 22.0
TOTAL 50 100.0

Valid cases 39

TABLE XXI:

Missing cases 11

RMAL OR INFORMAL COMPLAINTS REGARDING DISCRIMINATION

-G+
i

=

COMPOSITION OF JURIES

No cozplzints

Yes,

Yes, graazter

Dor’t know

- Valid czses

Yes but us T

Missirg cases .

TOTAL

Missing cases
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ABSQLUTIE
FREQ

17

11

10

50

10

RELATIVE

FREQ

(Pct)
34.0
14.0
6.0
4.0
22.0

20.0

100.0




TABLE XXII: FORMAL OR INFORMAL COMPLAINTS REGARDING DISCRIMINATION
IN SENTENCING

ABSOLUTE  RELATIVE

FREQ FREQ
' (Pet)
1. No . | 2 42.0
2. -Yes but unknown nuzmber Si . ,ld.O
3. Yes, less than % 1 2.0
4. Don't know 12 | 24.0
5. Missing cases 11 22.0
TOTAL 50 100.0

Valid cases 39 Missing cases 11

TABLE XXIII: APPROXIMATE NUMBER OF FORMAL CHARGES OF DISCRIMINATION

ABSOLUTE  RELATIVE

FREQ FREQ
{(Pct)
l.. 1-10 11 22.0
2. 11-20 2 4.0
3. 21-30 | g '2 8]
E , 4. N/A ;ZG 52.0
5. Missing cases 10 20.0
TOTAL - . 50 100.0
Valid cases 40 Missing cases 10 ,
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APPENDIX C EEQ SURVEY QUESTIONNAIRE METHODOLOGY

The primary research tool utilized by project staff was a
questionnaire (See Appendix A) administered to representatives of 51
state court administrative offices. Questionnaire responses were verified
through follow-up telephone contact with the state court administrator of
each jurisdiction and/or the administrator's representative (see Appendix
B, Table 1). Complete or partial responses were received from 47 juris-
dictions. In addition, project staff identif%ed some 15 additional
state and local judiciai personnel systems which had indicated or were
reported to be particularly active in the EEQ area, in part to validate
survey findings, but also to assess the approaches being used in those
jurisdictions to respond to EEQ/AA requirements. Although the resources
of the project did not permit a complete survey of a]? statewide and
local court systems, project staff endeavored to obtain a representat-
jve sample of responses from unified and non-unified court systems;
rural and urban court systems; state-funded and locally funded systems;
merit and patronage systems; as well as court systems operating in every
state and the District of Columbia.

Respondents were. asked to provide three general kinds of information
which were perceived to be reliable indicators of the EEQ environment
in state courts:

® workforce composition: relative employment status of

women and minority group members within the local
judicial environment;

e level of EEO-related activitfes; including:

--evidence of judicial leadership commitment to EEQ;

--gxistence of EEQ officer;
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--existence of EED programs, policies or plans;

--evidence of public concern over potentially discriminatory
court services practices;

o history and level of EEO related litigation involving judicial
system personnel.

STATISTICAL METHODOLOGY

Frequency distributions were computed for each set of variables
for which an adequate number of responses were received. These frequency
distributions éonstituted the primary basis for analysis of the 110
variables utilized. Data were analyzed in terms of absolute,

relative and adjusted frequencies. Absolute frequency refers

to a numerical figure which reflects the aggregate number of answers
received from respondents to each question, or sets of questions;

relative frequency is the conversion of these numbers into percentage

rates, with 100% representing the total number of respondents in

the questionnaire survey, including those who did not answer

a specific question or set of questions; adjusted frequency is the

conversion of ﬁhese same numbers into percentage rates, with 100%

representing the total number of respondents in the questionnaire survey

less those who did not respond to a specific question or set of questions;
In addition, Fisher exact probability and X2 analysis tests

were applied to 35 sets of paired variables; however, the results were

not deemed to be statistically significant.*

*Tyenty~three sets of paired variables were not significant at the .05
probability level.
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APPENDIX D CONFIDENTIAL EMPLOYEES

Many courts identify certain employees as confidential because
the nature of their responsibilities place them in a close and confi-
dential working relationship with a specific judge. Such employees
are usually selected personally by the judge in question and outsfde
of, or "exempt" from the normal merit selection process. Examples of
Job positions so identified by the personnel rules of three states

are:

(12) "Special employee" is an employee directly responsible
to a Justice or Judge or State Court Administrator and
appointed by him. Special employees are secretaries
and law clerks at the Supreme Court level and the Court
of Appeals level; secretary, court reporter, and bailiff
at the district court level; and secretary and deputy
director at the Administrative 0ffice of the Courts

a level.
‘ "Judiclal Sysiem Personnel Rules
?nd Classifications”, New Mexico,
1974)

Judicial Appointments. A1l staff directly attached to

a judicial department are empioyed directly by the Judge,
who establishes all conditions of employment. This
specifically pertains to courtroom clerks, bajliff-

Es secretaries, and court reporters.

|

"Personnel Policlies for Employees of
She Clrewdt Count, Multnomah County”,
(Ornegon, 1973)

Confidential Employees. (1) The confidential employees

of a Justice or a judge shall be appointed by the justice
g or judge.

(2) Confidential employees of each justice of the supreme

court and judge of the court of appeals shall include a
secretary and a law clerk.
(3) Confidential employees of a district judge may include
reporter, division clerk, and either a bailiff or a bailiff-
law clerk and none other. ‘
(4) Confidential employees of a county judge in a multi-judge
county court may include a reporter, division clerk, and either
‘a bailiff or a bailiff-law clerk and none other, except that
if mechanical recording equipment is used, the employee shall
be a clerk-stenographer rather than a reporter.

n
"Judicia?l Sgstem Personnel Rules”,
(Colorada, 1970)
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"SUBPART E

CHECKLIST

SUBPART E
SEC. 42.303 - EVALUATION OF EMPLOYMENT OPPORTUNITIES

(e¢) Specific analyses: (required by Sec. 42.304 (g) (1) )

(1) An analysis of present representation of women
and minority persons in all job categories;

(2) An analysis of all recruitment and employment
selection procedures for the preceding fiscal
year, including:

1. position descriptions

2. application forms

3. recruitment methods

4, recruitment sources

5. interview procedures

6. test administration

7. test validity

8. educational prerequisites
9. referral procedures

10. final selection methods

(3) An analysis of seniority practices and provisions:

1. upgrading
2. promotional procedures
3. transfer procedures
lateral
vertical
4. training programs
formal
informal

(4) A reasonable assessment to determine whether minority
employment is inhibited by external factors such as:

1. access to suitable housing
2. suitable transportation
public
private
3. other
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SEC. 42.304 - WRITTEN EQUAL EMPLOYMENT OPPORTUNITY PROGRAM

(a) A job classification table or chart which clearly indicates -
for each job classification or assignment the number of R
employees within each respective job category classified by S
race, sex and national origin: P

principal duties
rates of pay
auxiliary duties or more than one rate
of pay because of:
5 length of service
g other factors
: 4, shifts of duty
various locations

WP

(b) The number of disciplinary actions taken against employees
by race, sex, and national origin within the preceding fiscal
year:

.

suspension indefinitely
suspension for a term
loss of pay

written reprimand

oral reprimand

other

. .

(ORI R N

(c) The number of individuals by race, sex, and national origin.....

1. applying for employment
2. offered employment
3. actually hired

(d) The number of employees in each job category by race, sex,
and national origin who made application for promotion or
transfer:

1. applied for promotion
hromoted

2. applied for transfer
transferred

(e) The number of smployees by race, sex, and national origin who
were terminated - identify by race, sex, and national ovigin
which were:

1. voluntary terminations
2. involuntary termination
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(£) Available cormunity and area labor characteristics within the
relevant geographical area including total population,
workforce and existing unemployment by race, sex, and
national origin:

1. Bureau of Labor Statistics, D.C.
2. State and local services
3. Other

(g) A detailed narrative statement setting forth the recipient's
existing employment policies and practices defined in '
Sec. 42.202(b) Subpart D.

1. Statement should include the recipient's
detailed analysis of existing employment
policies, procedures, and practices as
they relate to employment or minorities
and women (see Sec. 42.303) and where
improvements are necessary, the statement
should set forth in detail the specific
steps the recipient will take for the
achievement of full and equal employment
opportunity. (See pg. 1 of check—llst
Sec. 42.303(c) ).

2. The recipient should also set forth a
program for recruitment of minority persons
based on an informed judgment of what
is necessary to attract minority applications--

(i) dissemination of posters

(ii) advertising media patronized by minorities
(iii) minority group contacts

(iv) community relations programs

(v) other

(h) Plan for dissemination of the applicant's Equal Employment
Opportunity Program to all personnel applicants and the
general public.

E (i) Specific personnel to implement and maintain EEOP.
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APPENDIX F SAMPLE POLICY STATEMENT

COURT

EQUAL EMPLOYMENT OPPORTUNITY PROGRAM
POLICY STATEMENT

It is the Policy of

to provide equal employment opportunities without regard to race,
color, religion, sex, age, national origin or handicapped status,
.except when a bona fide occupational qualification. (Include

additional state or local protected classes for your area). This

policy applies to all phases of personnel administration including,

but not limited to, recruitment, selection, placement, promotion,

or other forms of compensation and selection for training, to the use
of all facilities and pariticipation in all court-sponsored employee

Eg demotion, transfer, lay-off, recall or termination, rates of pay
E activities.

Furthermore, failure of any employee to perform in a manner

consistent with this policy shall constitute grounds for reprimand,

suspension, demotion, or dismissal from the employment of the court.
This court submits this plan to assure its commitment to a program
that provides an Equal Employment Opportunity to all persons on the

basis of merit.

ADOPTED BY THE ON » 19

Chief Judge
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SAMPLE POLICY STATEMENT USED BY THE SUPREME COURT OF FLORIDA

SUPREME COURT OF FLORIDA
EQUAL EMPLOYMENT OPPORTUNITY PROGRAM

Statement of Policy

It is the policy of the Supreme Court of Florida to comply
with current applicable state and federal statutes in recognition
of its obligation to provide equal emp]oyment épportunity and
public services on a nondiscriminatory basis. No person shall, on
the basis of race, reTigion, marital status, age, creed, color, sex,
national origin, or status with regard to disability or handicap be

excluded from participation in, be deprived of the benefits of, or

be subjected to discrimination under any programs or services provided

by the Supreme Court of Florida. The Supreme Court of Florida reaffirms
its continued commitment to affirmative action to ensure equal opportunity’
in all afeas of employment, and to provide employment opportunities ”

based on individual merit.

(signature, Chief Justice)
Supreme Court of Florida
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EEQ Assessment by ORGANIZATIONAL UNIT - Criminal Division, Civil, etc.

FROM 10

L
wl

HALE FEMALE

Span. Span. K
ISur. Asian | Amer. Sur. ‘!Asian {Amer.
JC3 CATEGORY White {Black mer. [Amer. |Indianj Gther |} White} Black | Amer, |Amer. {Indian| Other

Officials/
Rwinistratars

srofessienais

Tecanicians

?rosective Service

Par-Profassioeal

Offica/Clarical

Skitled Craft

Sarvice/

Mairtenanca

TOTAL




DATE

WORKFORCE ANALYSIS BY RACE AND SEX

DISTRIBUTION BY JOB CATEGORY

Job Categories
Established by EEOQ

Totatl
Empioy.

fotal
Males

Mhite

Black

Asian
S.5.A. | Amer.

AR,
Indian

Gther

Total
Females

White

Black

As1an
5.5.A. | Amer.

Amer,
Indian

Other]

Officials/

Administrators

3

Professionals

o
o

Technicians

%

Protective Service

o
X

Para-Professionals

o
-

0ffice/Clerical

@
”

Skilled Craft

o
»

Service/

Majntenance

o
)

TOTAL WORKFORCE

z
»
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EEO ASSESSMENT BY CLASSIFICATION AND JOB TITLE

DATE
SUMMARY HALE FOALE
: Total {TotaliSetai stal)
CATEGORY gﬁ%ﬁn U8 TImE Span. Span. T | RER
: Sur. Sur. Sur.
White{Blacki Amer, [Other| |White {31ack{Amer, Other| White | Blacd aner.|Other

This same data is further identified by organizational unit.

2
3
%




CONVERSION OF COURT JOB TITLES TO FEDERAL EEO JOB CATEGORIES

OFFICIALS AND MANAGERS

Court Administrators
Directors
Clerks of Court (non-elected)

PROFESSIONALS

Attorneys

Law Clerks (degreed)
Supervisors (general)
Court Related Counselors
Masters, law trained
Magistrates, law trained
Justices of the Peace,law trained
Commissioners

Referees, law trained
Court Planners

Continuing Legal Education

TECHNICIANS

Court Reporters
Computer Operators

PROTECTIVE SERVICE

Security Guards
Bailiffs

PARA PROFESSIONALS

Law Clerks (non degreed)
Research Assistants
Justice o the Peace(non degreed)
Referees (non degreed)

Masters (non degreed)

OFFICE/CLERICAL

Deputy Clerks of Court
Court Transcribers
Criers

Bookkeepers

Office Machine Operators
Microfilm Clerks
Personnel Aides
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Analysts

Personnel Technicians
Law Librarians

Law Librarian Assistants
Systems Analysts
Psychologists

" Psychiatrists

Statisticians
Accountants
Budget Officers

Programmers
Microfilm Processors/Developers

Marshals
Process Servers

Magistrates (non degreed)
Appraisers

Examiners

Assignment Officers
Legal Secretaries

Clerk Typists
Stenographers
Secretaries
Statistical Clerks
EDP Clerks

Key Punch Operators




SKILLED CRAFTS

Mechanics

Repair Workers
Maintenance Supervisors
Building Operators

SERVICE/MAINTENANCE

Library Aides
Drivers/Chauffeurs
Maintenance Workers
Janitorial Personnel

G-5

Storekeepers
Stock Clerks
Groundskeepers









