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" Chapter I

Introduction.

This manual hes been prepared by the Antitrust Unit of
the Virginia Office of Attorney General for investigators
of the Virginia Department of State Policef Its purpose is
to introduce State Police investigators to the antitrust laws
and explain how the antitrust laws can aid in the cverall
criminal law enforcement effort. Upon readiug this manuel,
we think that you will feel, as we do, that use of antitrust
remedies canvprovide worthwhile support to‘more traditiona}
ymethods of criminal law enforcement.‘

The‘manual is divided into five chapters. The first, an
iintroduction, explains the relevance of antitrust laws to you
and your work, end.sets forth the staffing.of‘the Attorney
General's Antitrust Unit. Chabter II discusses the‘history
and policies behind the antitrust lews.‘ Chapter III explains

the more common types of antltrust v1olat10ns, procedure under

"—..-

;fthe‘V1rg1n1a Antltrust Actr and 1nvest1gatory powers glven the A

P . Ny e ,...\ .
L . ,v L - ‘_,. . .~ -~:- ,,._-m. oy ,'.. *_,. . Ve oLv s “,_ y

"'“Antltrust Unlt. Chapter IV catalogs varlous Vlrglnla crxmlnalw

law statutes, the enforcement of whlch can- be alded by appll~
cation of antltrust pr1n01p1es. .F;nally, Chepter‘v dlscusses

Virginia statutes.which are relevant to investigatory work...

(J

- oxr more of the following characterlstlcs- . 'k‘ -

,and carried out through deceit, concealment or breach of trust.

'-iSCOPe'Of'lllegal_whlte—collar economlc act1v1t¥.wf”

‘National Association of Attorneys General, The Use of Civil

B T >

o

White-Collar Economlc Crime

' Vlolatlon of the antitrust laws is one type of whlte-collar
1l
economic crime.

Although it is difficult to deflne‘preclsely K
what constitutes illegal "white-collar™ activities, Assistant
Attorney General Thornburgh of the United States Department of g*. !

Justice's Criminal Division has noted that all types have one

1. The illegal activity is frequently committeq by
persons of respectability and high soc1a1 standlng, '

2. The 1llegal activity often occurs in connectlon w1th
and durirg the course of the defendant's otherw1se legitimate
occupation; and .: "#7“' ' |

3. The illegal activity'is normally non-violent i‘n.natur.e2
Based on these cheracteristics; activities such as‘commercial

and official bribery, price fixing and other antitrust violations;

' consumer fraud, and securities fraud certainly fall within the

Vi .

1. As is discussed in Chapter II, violation of the federal “
Sherman Antitrust Act, 15 U.S.C. §§ 1 & 2 (1975) is a federal ,
felony. The Virginia Antitrust Act, Va. Code §§ 59.1-9.1 S
through -9.17 (Cum. Supp..1977), however, prov1des only civil -
remedies. Civil remedies often are of great aid in pursuing
traditionally criminal activities. See the book given you,

Remedles 1n Organized Crime Control (1977).

Loae g ¥
St

2. Address by Richard L. Thornburgh, Annual "Meeting of
the Federal Bar Association, Sept. 16, 1976.
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The economic impact of white-collar activities is extremely
significant. The United States Chamber of Commerce estimated
that in 1974, the cost of such behavior to the nation's 01tlzenry

3
excluding price lelngAwas almost $42 billion. When price flxxng

and other antitrust violations are included, these costs becomes

astronomlcal.

Perhaps economic crime has been best descrlbed by the National

District Attorneys Association:

v"Economic crime can be defined simply. It is
lying, cheatlng and stealing. It is really nothlng'
more and it is rarely anything less. Economic crime
is, at times, hlghly sophisticated and 1ncred1bly
complex and it is, at times, brutally simple in
plan and execution. _

"Economic crime is chameleonllke~ its varia-
tions are infinite. It feeds on avarice and gulli-
bility as well. as innocence. Deceit is its hallmark

(;/ . and monetary gain its motive.

"Economic criminals are planners- some are
master planners. Economic crime plans can be in-
tricate and artful and its best Qractltloners are
also journeymen in the corollary art of improvisa-
tion. . ) y
UL, “Economle crlmlnals use - the Taw =--as. they usez-?”“
.o MY business: custom‘and'practlce ~i to their advantage. -’

- The best schemes remain buried deep within an :
avalanche of ledgers, annual reports and registration
statements. These paper trails are dlfflcult to
follow, let alone  -find.

"Economlc criminals are frequently *respectable'
citizens and they are adroit in covering theirx
schemes and manlpulatlons beneath that mantle of
respectablllty. They sklllfully exploit the talents
of the professions, arts and sciences to lend credence
and substance to their schemes.

\
h

1 3

3. 1759 Antitrust & Trade Reg.  Rep. (BNA) (April 13, 1976).

"Economic criminals are often highly motivated
and spend their considerable energies pursuing suc-
cess. To that extent, they are frequently the
admired acquaintance of honest citizens.

"Economic criminals are, from time to time,
glamorous and charming 'con' artists: more fre-
quently, however, they blend with the genfiral run
of mankind and are neither more nor less ¢onspicuous °
‘than their fellows.

"Economic criminals are imaginative opportunists,.
gquick to see advantage and fleet in exploiting that
advantage; they are mobile and they have learned
to use technology for their galn.

"They are these things and more. -But first
and foremost they are criminals: . they are criminals
who often give bravura performances in the devious
arts of lying, cheating and stealing."4

'~ Violations of the antitrust laws are only one type of
illegal white—-collar economic activity; but it is the type

focused on in this manual..

Relevance of Antitrust Laws to the State Police

The General Assembly has provided that the Division of

JInvesthatlon.conduct.1nvest1gatlons "1nto any matter referred

nated state OfflClalS, 1nto matters "to determlne wﬁethef'"“

any crlmlnal v;oéatlons have occurred, are occurrlng or are
about to occur." Violatioﬁ of the Virginia Antitrusﬁlhct |

4. National District ‘Attorneys Association, The Prosecutor S -

< b
DT R

Manual on Eco: smic Crime (1977).

5. Va. Code § 32—8.1 (Cum. Supp. 1977).

i
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6
leads only to civil sanctions.

The question arises, therefore,'
what part the Division of Investigation can and should play
in antitrust enforcement. ‘

It is clear'that many éractices which are denominated as
misdemeanors and felonies in Virginia are also violations of
the Virginia Antitrust Act. These practices are aiscuSSed in
Chapter V. There will be many instances where both criminal
prosecution and a civil antitrust suit will‘ioe‘warranted.7
Moreover,.there may be'situations where eivil'sanctions‘may
be the only'practical‘remedy because of an inability toléth‘)
the ﬁbeyond'a reasonable doubt" evidentiary standard, a con-
stitutional law problem, or some other reason.? |

The Antitrust Unit .of the Attoney General's Office, which

is tunded by a grant from the Law Enforcement AsSistance Adminis- =

tration, was established to ccordinate Vlrglnra s efforts to.
use the antitrust 1aws in attacklng traditional forms of white-
collar criminal act1vmty. Thus, where a set of operatlve facts

may constltute a V1oIatlon.of Vlrglnra s crlmlnal statutes as

5
H

". v T '?‘

6. See Va. Code §§ 59.1-9.8 & -9.11 (Cum. Supp. 1977).

7. A classic example of tais is bribery of a public offlcial | )

Participants in the scheme would be prosecuted criminally under
Va. Code § 18.2-449 (Repl. Vol. 1975), ¢ud sued for damages,
if any, to the state and a civil monetary penalty under Va.
Code § 59.1-9.7(c) (Cum. Supp. 1927).

8. Advantagee of the civil remedy approach are listed and
discussed in Use of Civil Remedies, note 1 supra, at 6-10.
Also of interest is National Association of Attorney- General,
Constitutional Limitations on the Production of Documentary
Ev1dence in Civil Cases (X977)". .

ff_“Unlted States Department of Justlce,

; ";attorneys and two 1nvestlgators to 1ts staff w1thrh

 year.

warranted. The philoéophy of thé Antitrust Unit is that

there ie more than one way to skin a cat. If the criminal

c erwise .
ase cannot be made out or otherwise provides no effective

remedy, the antitrust laws should be'used where'éoséible;7

The Antitrust Unit

The Antitrust Unit of the Vlrglnla Offlce of Attorney
General presently 1s part of the Criminal Division and

consists. of two full- tlme attorneys and a paralegal.
in 197s,

Formed

the Unit has ¥esponsibility for 1nvestlgat1ng and

prosecutlng violations of both federal and state antitrust

laws, and advising state agen01es on trade regulation matters

At present, one of the Unlt's attorneys, with a background

-in clv1l procedure,ls in charge of tradltlonal ClVll antitrust

enforcement, while the other,

with expertise in criminal law,
handles novel applications‘of the antitrust laws to criminal

matters. Pursuant to fundlng from the Antltrust Division,

‘the Unlt will add two S

e e bl oo
-..-w .--, - -

the next~
“The Unit antlclpates establlshlng a strong WOrklng .

relatlonshlp with the State Pollce. : ' B
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. discussed in Chapter III. Section 7 prohibits corporate mexr-
Chapter II o : e
' ‘ . . (:* gers where the effect "may be substantially to lessen competir K
(:g A General Background cf Antitrust Legislation , C | . | |
| . . . e e tion, or to tend to create a monopoly." The Robinson-Patman
v ‘ _ in The United States - ' 5 S
L Act, an amendment to the Clayton Act enacted in 1936, prohibits
9 History ~ . . | o
1 \ : . ' o ' " anticompetitive "price discrimination," i.e., sales of goods of .
i The first federal antitrust statute, the Sherman Antitrust, P P . N 9
| . o, : - "like grade and quality" to different purchasers at different
; . . Act, was enacted by Congress in 1890, in response to the forma- g quas= P _— -
z . ' . rices where the effect may be to substantially lessen competi-
’ tion, during the mid and latter portions of the nineteenth P Y Y Fomp ’
; n ' L ‘ . , tion. Crucial here is section 2(c) of the Robinson-Patman Act,
! ‘ century, of "trusts," or what we would today refer to as large A :
{ , e . 1 : » which provides "[t]lhat it shall be unlawful for any person . . . -
8 corporations. Section 1 of the Sherman Act, which except ' ‘p . ‘ : ' . Y p,
{ o ‘ - " 7 . to pay . . . or accept, anything of value as a commi:sion . . .
a  for penalties has remained virtually unchanged to the present, ) o
- i L ' ) . . ‘ except for services rendered in connectioji with the sale or
- . , prohibits " [e]very contract, combination . . . or conspiracy, " 6 . /
i e . . ’ v : . 2 e purchase nf goods." Courts have used t/iis provision to hold:
i : in restraint of trade or commerce." Section 2 prohibits . /1
‘F i . ‘ L . o bribery violative of the antitrust lawg.
i monopolization, attempts to monopolize and conspiracies to N . . (/ .
5 ) ) ) . ' ; S & . In addition -to- federal antitrust laws, most states have
3 (: monopolize. Today,-violation of the Sherman Act is a felony, e .

. ) ) ) ‘ : their own antitrust laws; in fact, tmirﬁeen states had enacted
punishable in the case of a corporation by a fine of up to

e . , e e ) antitrust laws by 1890, when the Sherman Act was pas sed. In
one million dollars, and in the case of an individual, a fine

‘ : , i addltlon, there was then, and Stlll is, a body of common law
of up to one hundred thousand dollars and up to three years SRR

o

RN : . Lk Lo . CoWee o
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o ri*‘deallng wmth conuplrac1es.1n,restra1nt of trade., ‘"f

-

N ced RD 5'{:, Federal antltrust laws. are appllcable only to conduct

R »%;--‘ "~ that is "in" or "substantially affects” interstate commerce.
to further bolster federal antltrust enforcement. Sectlon 3 I . : :
3

of the Clayton Act preventsrcertain "tie~in" sales; these are . - :

L C - | 4. 15 U.S.C. § 18 (1970).

, . o "W;;'Mfﬂ ‘ ; v 5. 15 U.S.C. 13(a 'l 70 .
! | 1. 15 u.s.C. § 1 (1975). | | L § 13(a) (1970)

. S . L3
2. 15 U.SDCO s 2 (1975) - R v

6. 15 uU.s.cC. § 13(0) (1970} .

. See é. .» Rangen, Inc. v. Sterli & S
3. 15 u.s.C. § 14 (l970). 7 ’ S r ngen, Inc erling Nelson ons,

" Inc., 351 F.2d 851 (9th Cir. 1965). Bribery is dis-assed
in Chapters III and IV. '
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(j‘ The federal laws are enforced principally by the Antitrust & primary feature of private enterprise." Perhaps two

22N
(;4 quotatlons from two early wrlters best explain the ratxonale

.

. >‘ Division of the United States Department of Justice. 'State‘
for the Sherman Act. Sectlon_z, as you remember, prohibits

éntitrust laws may be used to attack conduct which affects
monoPOllzatlon' In’1524, Martin Luther said of monopGlists: L

either intrastate or interstate commerce. As a practical

"They have all commaodities under their control
v . o 2 ractice without concealment all the tricks that
tive practices with relatively localized effects. State anti- oL ive been mentioned; they raise and lover prices as

N . they please and oppress and ruin all the small

. ' s _ ‘ hants, as the pike the 1
trust laws are enforced by the various states' attorney general. o merc ’ pike the little fish in the water
. R I just as though they were lords owver God's creatures'

and free from all the laws of faith and love. v1l

1 matter, state antitrust laws are used to terminate anticompeti- o . | and p

Virginia vastly updated and streamlined its antitrust law

8 | | - - |
in 1974. The substantive provisicns are virtually identical 3 _ Section 1 of the Sherman Act PrOhlblts contracts, conspiracies

to sections 1 and 2 of the Sherman Act and the Robinson-Patman and agreements in restraint Of trade. In 1776, Adam Smith,

Act. The Act provides for civil penalties of up to $100,000 the father of modern economic ‘theory saig, "People of the

per violation. Substantive and procedural aspedts of the T - . same trade seldom meet togEther even for merriment and

¥ Vlrglnla Antitrust Act are discussed in Chapters III and IV. diversion, but the COnversatlon.ends in a conspiracy against

i (: It is important at thls juncture to note that the Act 1s . (“ . (:1 . the public, or in some cont;ivance ﬁo raise prices." Thus,

interpreted by applying cases dec1ded undexr federal antitrust a major social policy underlying the antitrust laws is the

law counterparts. Thus, there is a vast amount of decisional deconcentratlon, or leldlng up, of economic power and the

1aW'ava11able whlch alds 1n construlng our state antltrust o promotion Of economic competltlon. Basic economic theory

'teaches that cOmpetltlon leads to the most optlmal allocatlon

r,_~- ,\ . -< ,., ey by B Tl
o b ‘~r e B »~‘.‘f.

boanp
.J-A «q

. -—u -, g . u_'

éf-of scarce~econom1c resources theslowest prlces,”the hlghest

- -

quallty goods and serv1ces and the greatest'materlaimgidgié;;;}3v-

]

Social Policies'Underiying State and Federal Antitrust'Laws

¥

"The general objective of. the antitrust 1aws is the

10. The Attorney General's National Committee to Studz the :

promotion of cdmpetltlon in open markets. ,This pollcy 1s Antitrust Laws 1 (1955) .

Ps : R T AT T TR
. hs

1. 1 7. McCarthy, Trademarks and Unfalr CQm
_ petltlon s 1.2 S
pP. 6-7 (1973), quoting 4 Works of Martin L g -
Boot g ed.) uther 34 @, L

8. Va. Code § 59.1-9. 1 through -9.17 (Cum. Supp. 1977)

9. Va. cOde s 59.1-9, 17 (Cum. Supp. 1977).

-

12. A. Smith, An Inquir intbdthe Nature
Wealthv~f'Natloﬂs (177%7__1 ’ and Causes of the

13. See Northern Pacific Railway Co. v i
3¢6 U.ST 1, 4 (1958). 4 ?nltgd States,

‘- 10 -

- , ioegra 4fy
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Another paramount objective of the antitrust laws is

the preservation of our democratic political .social institu-

v ‘ o e
tions, an objective which is aided where power is decon

14 "

centrated. As one noted economist has said, "The kind

of economic organization that provides economichfreedom

: di&ectly, némély, competitive capiﬁalism, also promotes

political freedom because it separates economic power from

political power and in this way enables the one to offset

15 .
the other.”

Econonic Effect of Antitrust Violations

You should be able to see that where a higher than
competitive price is charged because of an antitrust viola-

tion, the effect is the same as larceny. The violator has

-

‘taken property, in this case money, which rightfully does

not belong to him: The major differences between this kind

of "economic larceny" and the more traditional forms of

- )

" larceny are that economicilarcgny_is mucp m???lﬁlff??gff;t?

.
-t

.
-
.

aetéctiandféhét.itkaffe¢ﬁé”mény4more'pgrsonﬁz:j;_;t

-
A

. " 1m0 the extént that white-collar crime brvothepifprms

of illegal economic activity result in anticompetitive

14, - Id.

.15.- M. Friedman, Capitalism and Freedom 8-9 (1962).

- 11 -

-
%

o

TR et e |

' -, 16. - A number of other legal
-white-collar economic. activit :
. are unavailable for one reason or another. ' These mi

conduct, the antitrus

t laws often provide a viable vehicle
16 | - | |

for attack.

Standards for Testing Practices Under the Antitrust.Laws

Although section ) of the Sherman Act and its Virginia /

counterpart, section 59.1-9.5, when read literally prohibit

"[elvery contract . . . in restraint of trade," decided cases
make clear that only unreasona

17
illegal.

ble restraints of trade are
Thus, the basic standard used in judging a

practice's legality uﬁder the antitrust laws is a “rule'of

reason." To determine the reasonableness of a challenged

practice

"the court must ordinarily consider the facts
peculiar to ‘the business to which the restraint

is applied; its condition kefore and after the
restraint was imposed; the nature of the restraint
and effect, actual or probable. The history

of the restraint, the evil believed to exist,

the reason for adopting the particular remedy,

the purpose or end sought to be attained, are
- all relevant facts." :

T T e
ek PR

0w

be used to attack -

theories can

ght include
the use of federal laws involving racketeer influenced and '

corrupt organizations ("RICO"), mail fraud, and obstruction of ' -
Justice. Both Virginia and the federal government have statutes
prohibiting perjury, tax fraud and securities fraud. Finally,

in some cases, Virginia's consumer protection statutes and
usury law may be helpful. v :

17. See Standard Oil Co. v. United States, 221 U.S. 1
(o1v).”™—

18. Cﬁicago Board of Trade v. United States, 246 U.s. 231,

" 238 (1918).

_‘12 -

y-where more traditional theories. .. .
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This means that to determine legality, the court must conduct
a detailed eﬁidentiary inguiry into the practice. A long,
drawn—out, complicated case is the result. |

| 'On the other hand, there are some practlces with which
courts have had substantial experience and which are so

19

. "manifestly anticompetitive,” that courts have held them

to be unreasonable in and of themselves, without the necessity

of a complex and minute analy51s.
20
be per se illegal.

Such practices are said to

Obviously, the per se rule is helpful

to prosecutors and enforcers. Types of practices which have

been declared per se illegal are discussed in Chapter III.

. 19. Continental T. V. Inc. v. GTE Sylvania, Inc., 45 U.S.L.W.
4828 4831 (U.s. June 23, 1977). :

20. Perhaps the most lucid explanation of the per se ‘rule

"was given in Northern Pacific Rallway Co. v. United States,

356 U.S. 1, 5 (1958):

. " [Tlhere are certain agreements or practlces
which become of their pernicious effect on :
competition and lack of any redeeming virtue are

L,:sonclu51vely presumed to be unreasonable and, ;,JW“}~

~.to the precise harm they. have caused ox..the

. " busines¢ excuse for their use..-This principle™ = "0 "7 :

of per se unreasonableness not-only makes the

. type of restraints which are proscribed by the

- Sherman Act more certain to the benefit of
everyone concerned, but it also avoids the
necessity for an incredibly complicated and
prolonged economic investigation into the
entire history of. the industry involved, as
well as related industries, in an effort to
determine at large whether a particular re-
straint has been unreasonable -- an inquiry
so often .wholly fruitless when undertaken."

In Kentucky Fried Chicken Corp. v. Diversified Packaglng Corp. .,

[1977-1] Trade Reg. Rep. (CCH) ¢ 61,339 at 71,207 (5th Cir.
‘March 25, 1977), the court explained the practical effect of
the per se rule: (Footnote continned)

- 13 -

(Footnote continﬁed)

"The per se label indicates that a plain-

- tiff need not demonstrate that the effect of ,
the [v101atlon] is unreasonable. Indeed, not Ty
only is the plaintiff relieved from establlshlng Y
that the effects are unreasonable, but in addi-
tion the defendant is not free to demonstrate
that the effects are reasonable or even affirma-
tively desirable. The competltlve impact of

the arrangement Smely is not an 1ssue for
trial."

- 14 -




Chapter iII

Substantive and Procedural Aspects

of the Antitrust Laws

With the background given. in the preceeding twe ehapters,

we can begin now to examine specific practices which violate

i
il

the antitrust  laws.

Price Fixing

Price fixing occurs in either a "horizontal" or "vertical"
form. Because several practices cognizeable under the anti-
trust law appear in. horizontal and vertical varieties, and the

legallty of the practlce may depend on whlch form is 1nvolved,

it is necessary that you recognlze and understand what these
terms mean. TSR
A horizontal agreement is an agreement between entities

at the same level in the chain of distribution of goods or

services.

Thus, an agreement betWeen two manufacturers, or two

Nbrmallyy a.hor1~

“v. -‘

ment, on the other hand, is _one between entltles at dlfferent

levels in the chain of dlstrlbutlon.

between a manufacturer and a distributor that the distributor

price fixing agreement.

A horizontal price fixing agreement, the most serious anti-

trust‘ﬁiolation, may be generally defined as any agreement

- 15 -

O

An agreement, for example, Coe

will sell the manufacturer's.good at a certain price is a vertical =
, i

+y

. 223 (1940).

betﬁeen competitors which has the purpose or effect of raising,

lowering'or stahlizing'the price at which‘a'good or service is
1 , oo 2

sold. Price fixing is per se illegal under both section 1l

of the Sherman Act and section 59.1-9.5 of the Virginia Code.
Note that the definition of horizontal price fixing is

extremely broad. Many practices of competitors, some of which

you might not think of, are deemed to be.price fixing:'

1. Agreeing on a uniform and inflexible
.3 : .

rice.
P . . - : 4
2. Agreements not to grant discounts.

3. Agreements to charge buyers identical
freight where goods are purchased on FOB destina-
5

‘tion basis. ;

4. Agreements fixing maximum prices. '

5. Agreeﬁents fixing mark-ups and margins
of profit.7

6. ‘Agreements to abide by minimum fee
g ‘ 8 ' . ) ' i ’.‘ -
* schedules. L _ L § ST

Unlted States v.

2. Goldfarb v. Vlrglnla State Bar, 421 U.s. 773 (1975)

3. United States v. Trenton Potteries Co., 273 U.S. 392
(1927) . , A o

4. Sugar Institute v. United States, 297 U.S. 553 (1936).
5. FTC v. Cement Institute, 333 U.S. 683 (1548).
6. Albrecht v. Herald Co., 390 U.S. 145 (1968).

7. Food and Grocery Bureau v. United States, 139 F.2d
973 (9th Cir. 1943).

8. Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).

- 16 -
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: 9
7. Agreements to adhere to published prices.

8. wAgreements to establish list prices, not-
. 10

withstanding no agreement to follow the prices.
9. Agreements to withhold supplies from the

: 11
market to raise price.

. S 12
" 10. Agreements to limit production.
1l. Agreements by manufacturers to limit their

demand for an essential input g01ng 1nto their
13
product.

12. Agreements among purchaseis to pay no more.
than a certain amount for a product. | ~ |
_Note that (11) and (12) involve illegal prlce
fixing by buyers rather than sellers.‘ It is
important to remember that prohibitions against

price fixing are intended to preclude monopsony

as well as monopoly.

N

. ,9?_ Sugar Instltute, note 4 suRr

L 5 cad ¥ t‘.\ N T LR ‘v
SR -r'g - .w- T -"’“ i u,,"-“ LT

-’E"IOL Plymouth Dealers® ASSOCldtIOH‘V; Unltedetates,
LB 128 (9th Cirw B I

11. United States v. Socony—Vacuum 0il Co., 310 U S 150
(1940). ,

12, Unlted States v. Alumlnum Company of Amerlca, 148 F.2d
416 (24 Cir. 1945).

.

13. National Macaron1 Manufacturers Assoclatlon v. FTC,
345 F.2d 421 (7th Cir. 1965).

14. Mandeville Island Farms, Inc. v.
Co., 344 U.S. 219 (1948)

- 17 -

t

American Crystal Sugar

there are an infinite numbeyr of forms, limited only by human

trlbutor or: retaller should sell the product, but he cannot
;enforce them-  _¢ f

: . .15
13. Agreements not to advertise prices.

14. Agreements not to solicit business or % : ‘ o i
l6 '
engage in competltlve bidding.

These are only some examples of horiZOntel p:ice fixing;

ingenuity.

= B . - i
N} . |

Vertical price fixing, e.g., an agreement between a

manufaoturer and distributor or retailer concerniné the price‘

at which a pﬁoduct.is.resold, is also per §gAillega1 under

both state and federal entitrust lews.17' The classic’faotual

situation is where tne.manufacturer'coerces the distributor o

to fesell the manufacturer's.produot at a’epecified ﬁrice and T ; )
then refuses to sell to the distributor if he fails to abide

by the price. Until March ll, 1976, federal and state statutes

e

allowed limited vertlcal price fixing on goods which were 16
"fair traded." This authorization, however, was repealed.‘ A

manufacturer may, however, "suggest" prices at which the dis-

.
*

15, Unlted States v.. Gasollne Retailers A35001at10n, Inc., ';ffn, ;
285 F.2d 688 (7th Cir. 1961). ‘ o EST

3
eE

16. United States v. Natlonal'Sooiety of Profe951ona1 Englneers,v'
[1977-1] Trade Reg. Rep. (CCH) § 61,317 (D.C. C;;. 1977), gext. ¢
granted, 46 U.s.L.W. 3179 (U.S. Oct. 4, 1977). LT

17. Dr. Mlles Medlcal Co. V. John D. Park & Sons Co., 220 U S. )
373 (1911). 4 e

18. Act of December 12, 1975, Pub.L. No. 94- 145, 89 stat, 801,
amending 15 U.S.C. §§ 1 & 45 (1970) ‘

N

19. Lessig v. Tidewater 0il Co., 327 F.2d 459 (Bth Clr.),
cert. denied, 377 U.S. 993 (1964).




Market Allocaticns

Market allocations can be either horizontal or vertical.
‘Horizontal market allocations are agreements by which competitors
allocate among themselves elther geographic areas or types
of customers. For example,ran agieement'between concrete |
producers that one will serve Richmond customers north'of the

James River and one will sell only south of the James is a

horizontal geographic market allocation. Where tWo sellers

of offlce equlpment agree that one w11l sell only tn qovern-—
..d ments and the other only to prlvate entltles, the result is a
k horizontal customer allocation. Often, these types of agree-—

metns are part of a bid rigging scheme. The result of market

allocation schemes is that, in the extreme, each competitor is
(z a monopolist with respect to the area or types of customer he
‘ serves under the allocation agreement. Horizontal geographic

-4 . or customer market allocatlons are per se 1llegal under both
‘ ‘ ‘ - 20 o
state and federal antltrust laws. ‘ R .-

I D _A.A.'.. RNy .
SO c~ - . A _"‘,-",r FER S w""""‘ u.hu-.r,«a

‘1 Vertlcal market:a‘locatlons.can also 1nvolve'eltherfa

: "!.“"'".‘

- - '...,.u ‘.

market allocatlon scheme, the manufacturer de91gnates the area‘

“in which the distributor oxr retaller can sell. ‘Wherevthe

4+ . . : .2
. . B . . :
. . . e

'20.) Unlted States v. Topco Assoclates, Inc., 405 U. S. 596
(1972). )

- 19 -~

" arrangement is a vertical customer market allocation, the manu~ .. -

facturer specifies the type of customer to whomktheadistributofff

or retailer can sell. Vertical market allocations are tested

.(j" pursuant to the rule of reason," Wthh means that the court will

héar detalleg evidence concerning the restralnt s effect on . .
; \& ¥ . l i ‘ I
comp tltlon. ; ‘

Concerted Refusals to Deal

Variously called group boycctts, colleCtive refusals to
deal, ox concerted refusals to deal, the practlce may be
- generally described as. “group actlon to coerce outSLde partles,

22
- The coercion may be either economic

whatever its purpose."
or physical.l Normally, the conspirators will be at the same
level in the chain of distribution, but thls is not a neces~‘
sary element. The classic v1olatlon occurs where a group of
-merchants refuse to sell to or buy from another merchant, and
(j !except in very limited cerumstances, a concerted refusal to

23
deal is per se illegal.

Examples of concerted refusals~toldea1 would include the

- followings 7

-

) multlple llstlng servxce precludlng'part~tlme‘

real estate salesmen or brokers from becoming

members,

S RN
o

21l. See Contlnental T.V., Inc. v. GTE S lvanla In | 45
U.S.L.W. 4828 (U.S. June 23, 1977) . o PG

N . Tha vy

22. ABA Section on Antitrust Law, Antitrust Law Developments

L‘.
—

17 (1975). |
. 23. See. e.g., Klor's, Inc. v. Broad -Hale ' .
(; 359 uU.s. 207 §9) ! way; ale Stores, Inc.,




/

By e

o

T e b v

e,

Lo
By et L]

.(:;'

oo
l e R LIRSS WA e s e e o i oy s T e
. ; T A : ; \

* g
Cm
- . . S
» . et s

]

2. A shopping center lease provision undexr
which'tenants, as a gronb, are given authority to
veto entrance of a competitor. |

‘3. An‘agreement between suppliers not to sell

to a certain retailer.

4. BAn agreement among retailers not to pur-~ -

chase from a certa:n suppller.

.

5. An agreement hetween a supplier and a retailer
that the supplier will not sell to retailers who sell

. at discount prices. ,
7 - L . ' .

- 6. An _agreement by competitors to injure or

destroy the business of another competitor by physxcal

violence, arson, extortion or otherwmse.

Those charged w1th a boycott often attempt to defend
their action on the grounds that the subject of the boycott

was engaged in illegal or unethical behavior.

.

For example,
in one case a _group of dressmakers agreed not to sell dresses

to retailers who sold dresses made by othex manufacturers who

B

1had stolen therdressmakers“‘des;gns.:

«,1.
"

The defense set,fbrth

)
. A .t «
"y .-.«

. o . x
L $ - v “ . c...-' .LL'»-. arves 4 ol

conduct by stealing de31gns was not allowed.

24, Fashion Originators' Guild of America, Inc..v. FTC, 312 ': ‘

u.s. 457 (1941). The Court said:
"[Tlhe combination is in reallty an extra-
governmental agency, which prescribes rules
for the regulation and restraint of interstate

commerce, and prov1des for extra-judicial o

tribunals for determination and punishment of
violations, and thus 'trenches upon the power

.+ ..0of the national 1eglslature and violates the .o
statute.™

312 U.S. at 465,

S

i

‘;than.competltrve prlcet.f:?

that "laudable objectives" of the boycott is no defense to é

concerted refusal to deal charge; private vigilante action is
not allowed' '

"It is not the prerogatlve of private
parties to act as self~constituted censors of
business ethics, to install themselves as

" Judges and guardians of the public welfare,
and to enforce by drastic and restrictiv
measures thelr conceptions thus formed “S

Thus, where a group "gangs up" against someone else in
an attempt to harm the latter's business, a per se violation

of the antitrust laws may have occurred.

BidkRigging — ' : © Coo

Bid rigging i1s a generic term which includes numerous

practices violative of the antitrust laws, ' including: bribery,

‘concerted refusals to deal, ﬁarket allocations, and price fix~

ing, and which occur in an envmronment of competltlve blddlng.

Generally speaklng, the purpose of all bid rigging schenes,
except those 1nvolv1ng bribery, is to d1v1de the total amount

of business among the competitors so that over a perlod of

time each gets hls "falr share" of the bu51ness at a hlgher
i Y. SR IR S C AT \

Wlthout doubt, the most well—known bld rlgg;ng conspmracy*

in hlstory concerned the electrlcal equlpment consplracles of

the late '50's and early '60'5. There, General Electrxc,/

Westlnghouse, Allls-Chalmers and many other co: porate giants

fixed the price at which electrlcal generatlon machlnery was

25. FTC ’v.' Wallace, 75 F.2d 733, 737 (8th Cir. 1935);

26. See generally National Assoclatlon of Attorne
ys General
Government Purchasing and the Antitrust Laws (3977). ’

- 22 ~
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sola to utilitiés. Several methods were used to’implement
thé conspiracy such as the "phase of the moon" procedurey, in“

27 ‘ N
the job, during different phases of the moon.  The state is
often a priméry target of bid riggers becagse of the t;emepdoqs‘

sums of money'it spendé based on competitive bids. Obviously,

2

methods to fix prices through bid rigging schemes are }1m1te§
only by human iﬁgéﬁuity, but some of the more cqmmon fgrms are

the following:

1. Bid allocations. Competitors agree ’
amongvthemselves that only one company will bid

: 28 ) R
.on the project. S A :

2. "Dummyﬁ or courtesy bids. The bidders

agree that all but one will submit unreasonably}‘“
29 - . _ :
high bids. .

3. Agreement by bidders to progﬁbit~other .
bidders from viewing specifications.

. s e mg . s -
L™ : ) [T a9
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28. nddyston Pipe & Sﬁeél Co.‘V:;ﬁﬁited‘States,v175 U'Sf

211 (1899). - o e
29, United States v. Gamewell Co., [1948-49] Trgde Reg. Reg.'v,_

(CCH; y 62, 236 (D. Mass. 1948) (consent dgcree). | , .

et
[ EA

30 Uhited States v. National Electfical COntract§§§6§ssocia- Y,"f
tion, [1956] Trade Reg. Rep. (CCH) ¥ 68,413 (D.N.J. R

(consent decree).

T
»

I

/

4. Agreement to urge other potential bidders

31
not to bid.

« 5. Agreement to compare bids before sub-
| 32 |

mission.
6. Agreement to influence awarding agency

33
to specify a certain brand in specifications. '

7. Agreement by bidders that winning bidder
'will place up to one percent of bid price in trade
association fund to be distributed

34
bidders.

to losing

In sum, as one court stated only last month, "Conspiracies

bétWeen firms to submit collusive, noncompetitive, rigéed bids

. 35 )
are per se violations of the statute." . {

If you are c§lled upon to investigate a bid rigging case,
you should watch for one or more of the below danger signals:

1. Identical_low bids.

When identical low.bids are

encountered, one explanation thereof is that the bidders é

g N .
.. F . i -
- e B NS e ; R
B ¥ R R N ..
B ER

.7'31. . United States'v. Detroit Sheet Metal and Roofing Con- A
-+, ‘tractors Association,.Inc.,- [1955]. Tradzc Reg. Kep. (CCH) . . ~>77Ivo

.-24__ . ;

467, 986 (E.D.'Mich.“lQSS)'(consent decree) . _ _ %
32. United States v. Brooker Engiheering Co., [1940—43] - §
Trade Reg. Rep. (CCH) 4 56,183 (E.D. Mich. 1942) {consent ' L
‘decree). ‘ ' ' o)
33. United States v. General Electric Co., [1954] Trade L
Reg. Rep. (CCH) ¢ 67,714.(D.N.J. 1954) (consent decree).
34. DUnited States v. Lake County Contractors Association,
Inc., 4 Trade Reg. Rep. (CCH) { 45,076, 2518 (N.D. I11. 1976) :
(consent decree) . ) i
35. United States v. Flom, [1977-2] Trade Reg. Rep. (CCH)
(: ¥ 61,618 at 72,584 (5th Ciﬁg Sept. 8, 1977).
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“have agreed to bid the same price. ‘At first glaoce, it 5. Identical discounts from published prices.
would eeem that‘such behavior is irraﬁional, since the All competltors agree to discount an equal amount f£rom
bidders will not know who will get the contract. If, theix PubllShed prlces.‘ Thus, the bids will not be »
however, thejéurehasing agent bases his award of the 1dentlcal, but the?e is still an element of price | e
contract on such'factors as past market shares or a fixingo _ -
lottery, or if he decides to allow the bidders to take o ' 6'. Identical transportation charges. In‘delivere&
‘turns in winhing the contract, the conspiracy will have ‘ « . oricing eituatioqs and where freight is a relatively large. m;wi,
r % been successful because the award will rotate on.a : S ‘( . S fector.in the tOtél price of goods, bidders may seek to -
| predictable basis among the bidders. The identical _ ~ stabilize prices by agreeing with each.other to quote
blds will be hlgher than a competltlve prlce would have o , L equal transportationtcharges. Such schemes are usually
y o , been, and the bidders make more money. - - referred to as frelght equalization, zone dellvered
’ 2. TIdentical bids except for one low bid. In this | _ pricing, or single or multiple basing point pricing systems.
situation, the bidders may have decided to "throw" the ' ' Where'equal transportatioh charges are quoted by bidders
bid to a particular bidder. You can oet that the low . %% | located different distances froW,the buyer, a Price fixing
| C ‘ bid is higher than a winning competitive bid would have | C conspiracy may be in effect. R
been. Such maﬁﬁbe part of an unsophisticated bid - . 7. Adherence to published prices; It is well known
rotation scheme. ‘ f | that both manufacturers and dlstnlbutors often have pub-
3' Varled ‘total blds w1th each,bldder~low on, one v‘ lished prlce lists. Where a b* dlng dlstrlbutor con31stently
*if1tem,’ Where.the contract.ls awarded plecemeal, tth fa T '3':5adheres to hls.manufacturer s publlshed prlce, one con—'ﬁ-;j;;m"#f””'

. ...--.nw.Q . . . e s = -

'*,‘cIuSLOn which: may . be drawn*ls that"there is an 1llegal

"an obvxous method to lelde the’ award among the bldders,
with each bidding a higher than competitive price on - - . , | vertical agreement between the two. Where distributors |
his "low" bid. - ‘ - , AW.".. have identical price lists and their bids are identical .fﬁ" '

4. Agreements not to compete. Where one or more thereto, there may be an illegal zgreement to adhere to

of the usual bidders does not bid, suspicions should be published prices. Moreover, where price lists are not

-

' aroused. There may be an agreement among competitors - ) 1dentlca1‘but bids are, a strong presumption of a price

that certain bidders will not bid on one contract if ] ;. fixing agreement arises.

others will not bid on the next one.

* W

7 .
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o Sy problem. The most 1mportant of these is to examlne past con—’

S. Bribery. Where you discover‘that the pur-
chasing agent was given a gratulty by the supplier
who won the job, a bribe has been'pafa, This is
‘discussed in more detail later. Bribery very often
is an inteéral part of a bid rigging scheme.

9L Indlcatlons that bldders have dlscussed their

bids with one another. If you obtaln any 1nformatlon

which leads you to think that competitors have discussed
their prospective bids with one anothexr, your susp1c1ons
should be aroused. Except for 90551ble discussions con-
cerning technical spec1flcatlons, there is llttle reason
for competitors to confer other than to discuss colluelve

bidding methods. Moreover, evidence of a meeting coupled

with a factor such as identical bids often are enough to
prove an "agreement."

If you suspect collusive behavior between certain bidders,

) el ;. + - ‘e .
there are several actions you can take to investigate the

: PR -v;‘_“

f:tracts 1nvolv1ng'the same bldders~1n an effort tO’determlne
étlf the blddlng falls 1nto any pattern such as rotatlon of the

| wlnnlng bid among the competitors. Note also the’ relatlonshlp

r pattern of relationship hetween the bids and any PUbli§§ed

prices.

usual bidders refraining from bidding.

be -aware

they are

Check to see if there is a pattern of one oxr more
Moreover, you might
of a close relationship between two bidders.. Perhaps

parent~subsidiary, brother-sister or have interlocking
end ‘ .

- 27 -

e pe e A

jfi butors.;-If so,L thlS is ev1dence of a prlce flxlng agreement.,w‘

directors or officers. If there is an active trade association,

such might be convenient for bid rigging purposes.
It is also important to determine whether a distributor
has an "exclusive area" in which he is allowed to sell and

whether he is prohibited by a manufacturer from selling in

other areas. You should recognize this as a vertical geo-

graphic market allocation, discussed above. IE the manufac-

" turer does not llmlt where the distributor sells and if each
appears to sell only in one small area, there may be a

horizontal geographic market allocation. A copy of the dis- B

tributor's franchise or distributorship agreement is often

helpful. Furthermore, determine whether the bidders are buying

from the same source. If they are, it would be expected that

bids. would be very;close to one another, if not identical. If
a patented product is involved, until the seventeen year monopoly

elapses, bids will tend to be uniform and high. Determine if

- the manufacturer reviews ox approves the bids of his distri~

.....
_'« .

Examlne the economlc structure of the 1ndustry of whlch -

~ .‘......

hthe bldder is a member. If there are relatlvely few 1ndUStry |

members and the industry exhibits tendencies of oligopoly,

more price uniformity is to be expected than if there are

numerous competitors.

Most bidders who wish to rig bids are sophisticated
enough not to engage in identical bidding. Identical bids

raise obvious "red flags" in the minds of investigators and

.

- 28 -
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- antitrust enforcers aﬁd, therefore, call attention to possible

anticompetitive behavior. Thus, you should expect more sophis-

I

ticated schemes of market division or bid rotatlon. The
factors which combat these most effectively are the retentlon
and periodic examinetion of past bidding histories to see if QK
'a discernible pattern of bid rotation emerges and keeging your
‘eyes and ears open and clearly documenting any factors which

" come to your attention which might indicate collective action

" by bidders. Joe Kaestner will explain investigative techniques

in more detail later.

Tying

A "tie-in" generally may be defined as an arrangemeut
whereby a seller conditions his sale of a product or sexvice
(the "tying product") upon a buyer's purchase of a separate

product or service (the "tled product") from the seller or
36

from a thlrd party des;gnated by hlm. Slmple examples of

. O

- e 24 - 3 -
PRV . PR b
> - . °,

- tle—lns are.the follow1ng~"‘

*

e e

N Ahfranchlsor,.es a. coudltlon of grantlng

‘}e franchlse, requlres the franchlsee to purchase .
all supplies from hlm.’ |

2. A computer company refuses to sell or rent

a computer unless the customer also purchases cards

from the company.

36. ABA Section on Antitrust Law, Antitrust Law Developments

38 .(1975).
- 29 -
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3. A gasolinevrefiner sells gas to service
stations only if the stations also purchase tires,
baééeries and accessories from the refiner or from
a source designated by him.

Thus, the crux of a ‘tie-in is that in order to obtain a
product which he desires (the tying product) , the purchaser
is coerced by the seller to purchase a second product which
»he may or may not want. Other sellers are foreclosed from
selling the tied product not because their product is inferiqr
or mbre expensive, but because of the seller's market powver
in the market for the tying product.‘ |

Tie-ins are per se illegal if (1) rhe seller has sufficieut
ecouomic bower in the market for the tying product to control
prices or iwpose other burdensome terms with respect to any
'oppreciable number of buyers, and (2) a not insubstantial dollar
volume of commerce ih the tied product is affected.37 This

standard is sufficiently nebulous that you should contact an

antltrust spe01allst whenever you encounter a tle-ln. In most

it - :. N '.‘4 '\ ~"‘-‘,‘ - i

: s'cases there 1s no legltlmate busmness Justlflcatlon for tﬁelr
v 33 PRI

- h
s .’n".‘».. o -
L e e

use. - If, however, the E r se requlrements cannot be met,

the tie-in still may be illegal under a rule oﬁ reason analysis.

37. Fortner Enterprlses, Inc. v. United States Steel Corp.,
394 U.S. 495 (1969)

38. See Northern Pacific Railway Co. v. United States,
356 U.S. 1 (1958).
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Monopolization

Section 2 ‘of the Sherman Act and section '59.1-9.6 of the

Virginia Code prohibit monopolization, attempts to monopol;ze

and conspiracies to monopolize.

;Although, technically, monopoly means one seller, both
the economist and the antitrust attorrney are more concerned
with “monopoly power" in the legal sense, which is the ablllty
of a seller to control market prices or exclude oompetltors.éa

From the standpoint of .society, monopoly power is harmful

. for both economic znd polltlcal reasons. From an economic

point of view, theory teaches that a profit maximizing business

with monopoly power will he able to, and.in fact will be induced

to, charge a higher price for its goods and produce a smaller

output than would be the case under perfectly competitive |
(; conditions. The price of the good will exceed the cost of pro-

ducing it, and monopoly profits will result. In such a 51tuatlon,

/:/i

allocation of our scarce resources is not optimal, and economic

ineffxcmency‘and waste result. Moreover} because economlc power

) “ . . -l et e =
.--} R T AT .,._.‘ - LA ST e W e

;:often leads t0»pollt1cal power, monopoly has a tendency to

- B e e
Smn . [P .

:a”fundermxne the democratlc pollclcal system under Whlch we
presently live. Thus, as explained in Chapter II, we tend‘
to frown upon excessive economic concentration.

. The first step in any case involving monopolization is 2:

to define the relevant market; obviously, it is impossible

39. See United States v. Grinnell Corp., 384 U.B. 563 (1966).

-

-~ 3y - . _v“ -,

S:‘monopollst controls.:

'..market;“ls enough to constltute a monopoly, 1t 1s doubtfuI

to ascertain whether someone has a monopoly until you determine

what he may have a monopoly over. The relevant market has two

aspects: First,'the relevant product market must be determined

Wwith respect to what product or service does the defendant have’
40

a monopoly. Second, the relevant geographlc market must be

determined. In what 'geographic area does the defendant allegedly
' ' 41 ' .

have a monopoly?
The elements of the monopollzatlon offense were set forth

in United States v. Grlnnell Corp., as follows: (1) the pos-

session of monopoly power in- the relevant market; and’ (2) the

willful acquisition or maintenance of that power, as distin-
guished from growth or development as a consequence of a

superior product, business acumen, or historic acc1dent

. -

In determqnlng whether the possession of monopoly power
is present, the plalntlff will attempt to show the defendant's

ability to raise prices and exclude competitors. A strong

‘1ndlcatlon of thlS is the share of the market the alleged

.7

One court has sald that 90% of the Q:hgt : ."lff?f

whether sixty or 51xty~four percent would be enough, and

42 , S
certainly thirty-three percent is not." ) R T

40. See United States v. E. I. du Pont de Nemours & Co., 2
351 U.s. . 377 (1956) .

41. See American Football League V. Natlonal Football League,
323 F.2d 124 (4th Cir. 1963)

‘42, 384 U.S. 563, 570—71 (1966) .
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C

e part of a olan to- drive a competltor out of bu51nessu'

C

What evidence meets the second element., willful acquisi-
tion of monopoly power, 1s not clearx. Some casés appear to
hold that the test is met if the defendant takes advantage of

43
favorable business opportunities or engages in any anticom-—
44
petitive practice.

An "attempt to monopolize" is proved by‘showing'(l) a

' specific intent to monopolize; and (2) a dangerous probability

that if left unchecked, the attempt would have resulted in
. 45.
actual monopolization.

' Normally, an atfempt‘to monopoiiae
a case is the result of predatory commercial conduct by the
defendant. | | |

Because one element~o£'both a monopolization and an

attempt to monopolize a case is an attempt to eliminate

| competltors, it should be noted here that criminal law

vxolatlons may be part of a scheme to monopollze. For
example, murder of a competitor, arson of his business,

fire bombing his trucke, or theft of his property may be

PR
4 4 3, . . e - 5o Ml
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occurred. . . .

43. United States v. Alumlnum Co. of Amerioa, 148 F.24 416,
424 (24 Cir, 1945)

44, See United States Ve United Shoe Machinery Corp., 110
F.Supp. 295 (D.-Mass. 1953), aff'd per curiam, 347 U.S. 521
(1954) . ' :

45. ABA Section on Antitrust Law, Antitrust Law Developments
60 (1975). )
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Rebaﬁes, Kickbacks and Bribes

A rebate is a deduction from a stipﬁlated payment not

taken out in advance of payment, but handed back to the payor
46

after he has paid the full stipulated sum. A kickback, closely

related to a rebate, is the giving back of a part of money re-

- ceived as a payment oxr comm1551on, often a result of coerclon

47

or a previous understandlng. Flnally, a bribe is anything

given or promlsed to induce a person to do somethlng which
48

he mlght otherwise not do. - . The three are so similar that

they will treated 1dent1cally here‘and called "bribes."
We can divide bribes into two general categories: Official
and commercial.  The former ‘involves a public official; the

49

latter, private businesses.  Both are crimes in Virginia.

To the extent that a bribe is paid to influence the

- .

decision of a purchaser concerning from whom to Ppurchase .

goods, such constitutes a per se violation of section 2(c)

50

of the federal Roblnson—Patman Act and section 59.1-9.7(c)

e

& e B LTI

46» Unlted~Statesnv; Lehlgh Valley R. R.»Co., 222 F;,685

'( S NJYC ).

47. 'Webster's New Woxrld Dictionar
803 (Coll. 34. 1960).

Y of the American Language

48. 1d. at 181.

[

49. This is discussed in more detail in Chapter IV.

59. 15 U.5.C. § 13(c) (1970).
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of the Virginia Code. It also may constitute a "conspiracy
(j? ' in restraint of trade" violative of sectioﬁ 1 of the Sherman

. 52
Act, although this is not clear at present.

The connection between bﬁibexy and antitrust may seem
somewhat elusive tc‘you. ﬁowever, in considering from whom
to purchase goods and servicee, the purchaser or his ageﬁt
should be 1nterested 1n two major competltlve variables,
the price of the gbod or serv1ce and the quality of the
good or -service offered,by each seller. Thus, the amount
which a seller may pay a purchasing agéné to influence his
judgment is en‘irreleVant cOmpe@itive variable which should

not be allowed to enter the purchasing agent's calculus of de-

cision making. To the extent that such a payment does enter

the agent's decision making process and business is given

51. Va. Code 5 59.1-9. 7(c) (Cum. Supp. 1977) prov;des as

follows-» .

: "It is unlawful for any pexson engaqed in L
.- .commerce, .in” the. course of such commerce, to =~ "~
'““pay or grant, or to.receive or accept, anything

of value as a commission, brokerage, or other

compensation, or any allowance or discount in

lieu thereof, except for and not exceeding the

actual cost of such services rendered in con-

nection with the sale or purchase of goods,

wares or merchandise."

52. §See Sterling Nelson & Sons v. Rangen, Inc., 235 F.Supp.
393 (D. Idaho 1964), aff'd on other grounds, 351 F.2d 851

(9th Cir. 1965). Cf., United States v. Boston & Maine Railroad,
380 U.S. 157 (1964).

1 T R
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m
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’ bribery"

‘"“v. Nashv1lle Coal Co.

based thereon, competing sellers are foreclosed fromvmaking
sales;‘not on ﬁhe basis ef having an inferior'product or a
high price, but on the basls of not "shoving money under the
table." This can lead to a substantial effect on competition,
Moreover, a purchasing agent has both a legal and an
ethical duﬁy to serve his employer or principal to the best .
of hlS ability. Thus; the offer of a.bribe piaces him in an
1rreconc11able confllct of 1nterest, where it mlght be flnan—
cially advantageous for hlm to look out for the seller's best’

interest. As long as the agent remains bound to his employer,

* such a conflict cannot be allowed to exist.

Bribes are partlcularly devastatlng when offered to ox:
aecepted by government officials. Such officials are in a
position of public trust and owe the strongest allegiance
possible to the citizenry. Indeed, they are fidueiaries and
must act only in the public interest. ‘

AAcégar application of section 2(c¢) to classic "commercial

lS set forth in Kentucky—Tennessee nght & Powex Co.

54

. - N TRt
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53. The adjective "commercial" as applied to the noun
"bribery" probably is used to distinguish between the bribery
of businessmen as opposed to public officials. However, in

" the case of bribing a state purchasing official as in Rangen,

Inc, v. Sterling Nelson & Sons, an., discussed infra, the
distinction becomes blurred.

54, 37 F.Supp. 728 (W.D. Ky. 1941), aff'd sub nom., Fitch
v. Kentucky-Tennessee Light & Power Co., 136 F.2d 12 (6th
Cir. 1943). .
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~ company was bribed to purchase coal for his company from a

specmfic coal company. The bribes were successful as the
electrlc company purchased large amounts of ccal at prlces

far in excess of the then existing market prlce. The: electric
company, when appraised of the situation brought suit under
section 2(c), and was successful. The court noted that the-
practice had an advense effect upon competition because com-

petitors of the coal company wexe foreclosed from deallng
55

“with the electric company.

Perhaps the most cited case for the proposxtlon that

commercial bribery may violate section 2(c) is Rangen, Inc,
56
V. Sterling Nelson & Sons, Inc.

A supplier of a product

sold to the State of Idaho bribed a state purchasing official

to influence his decision concerning which product to purchase

for the state. A competitor was successful in arguing that

such payments were a violation of the antitrust laws.

e

" '58. The court: sald,

;?";{j. < "plainly, the payment of the secret com= - Ve
». .i. missions'to Fitch was an unfair ‘trade practice, . .

and obviously resulted in lessening competition
in the sale of coal to the Power Company. It
would have been practically impossible for any
other company to sell coal to appellee, when
‘the president of the Power Company had such

an understandlng with the Coal Company."

56. 351 F.2d4 851 (9th Cir.), cert. denied, 383 U.S. 936
(1965) . ‘ d
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'Procedure under the Virginia Antitrust Act

The Vlrglnla Antltrust Act glves circuit courts juris-
dlctlo§7over the subject matter to hear state. antltrust
cases. Cases brought under the Act are in~chancery; courts
may issue temporary restralnlng orders and 1n]unct10ns to
terminate 1llega1 conduct, and may impose substantial c1v11
penalties in proper cases.5

Section 59.1-9.9 provides that venue may be lald in the

_county or city where any defendant resides, conducts affalrs,

., or has property that may be affected by the su;t.

Zf.per v1olatlon.

' If none

of the above prerequis%@es are met, then the case may bel
brought where the defendant has its registered office, or

where the alleged violation occurred.

In any action filed by the Attorney General, Commonwealth's

attorney, counpy attorney or city attorney, the oourt, in the
case of a "willful or flagrant" violation of the law, may awaxrd

a 01v1} peneltggof’not more.than one hundred thousand dollars

-

) For example; where a company has engaged )
1n ‘a pattern of prlce f1x1ng or has pald nnne;ous brmbes o
to obtain business, each overt act in furtherance of the ”
conspiracy is a separate violation; and eachvis subject,

therefore, to the one hundred thousand dollar penalty.‘ i

57. Va., Code § 59.1-9.8 (Cum. Supp. 1977).
58. Id. § 59.1-9.11.
59. Id.
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.‘nnﬂifdefendants or-thlrd.persons who may have 1nformatlon relevantn‘;;'“ .

"""""

m Y e the antmtrust lnqulry.

Perhaps of greatest interest to you are the provisions

which allow the Attorney General broad powers of pre-complaint
60 ‘ . )

discovery. Whenever the Attorney General belleVes thatua

vmolatlon may have occurred, he may require any person to file

with him a statement in writing under oath which statezlall

facts and cmrcumstances relevant to the investigation.

Moreover, the Attorney General has power to issue a civil
. . 62
.investigative demand.

A civil investigative demand, or
CciDp ae we call it,‘is simpiy a method of compulsoey process
used to formally investigate alleged violations before suit

is filed, It is similar in many wa&s to a federal grand

jury subsoena. S &

Sectmon 59.1-9. lO(b) provides that the Attorney General
may issue a CID and thereby compel a witness to appear for
deposition, require the production of any books or records
that may be relevant to the investigation, and issue written

interrogatoxies to be answered by the €ID recipient. It is

1mportant to note that CIDs may be served on elther potentlal_

The CID must state the sectlon of

‘ the Virginia Antitrust Act which may have been violated, the

' 60. 1Id. § 59.1-9.10.
- 6l. Id. § 59.1-9.10(a).
€2. Id. § 59.1-9.10(b).

-~ 39 -
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. at which documentaxry material must be submltted to the Attorney .

General. N . ’ ) A . ¢ s 7 ’

63 /

subject matter of the inVestigation, and the date and place

64

£ the N

days aftexr serv1ce. ‘*01p1ent objects to answerlng R g

the CID, he may flle, w1tn1n the twenty (20) day period, a

petition in, and only .in, the Circuit Court for the Clty of

Rlchggnd, asking the ourt to either modify or set aside the

CID. The petltlon must be specific with respect to the

objectlons voiced by the recipient. The' Unit, thus far, has

taken the position that although it 1s able to extend the

tlme period in which CIDs may be answered, it has no authorlty

to extend the twenty (20) day period in which objectlons must
be filed.

The statute further provides that any recipient respond-~
ing to a CID will he given use immunity with respect to his
responses if any type of’ crlmlnal actlon subsequently follows.67

It is a mlsdemeanor for the Attoney General to dlsclose testl—"

68
. mony or other ev1dence gathered through use of a CID.
6 3 . E“K § 59 . l- 9»; 10 (.d) (l) .Ag B . AN ::, “ H ." ‘. g"‘ '.t :-:. ‘ . : e “ ..u‘ n". ’;‘(’@": ST !‘
64. Id. § 59.1-9.10(d)(2). :
65. Id. I i
66. Id. § 59.1-9.10(f). o I
: S LI
67. Id. § 59.1-9.10(k). ' | :
68. Id.'§ 59.1~9.10(n). : V S R fﬁ,- | 1
| g . W ' ) - o A:}x
e » o "ESYﬁﬁ .
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CID's must be used carefully, espe01ally where the con-
.duct belng lnvestlgated may be a criminal law VlOlatlon as
well as a violation off the antitrust laws; for—ln this case,
it is clear that the panoply of fourth, fifth and sixth
améndment rlghts are appllcable.
caution to coordinate 1ts efforts with those of other law
enforcement agencies whlch may have an 1nterest in the matter
to assure that evidence ascertalneQ pursuant to a CID is not
subject to excluaion in a subsequent criminal prosecution.:
Each of the complaints receivea by the Antitrust Unit
is given serious attention and is investigated at least in
a preliminary and informal nanner. Normally, this means
that we will first determine whether or not the facts,. if

true, constitute-an antitrust violation, or at least reveal

a pattern of conduct which may be indicative of a violation.

If it is determined that a‘likelihood of violation exists,

we proceed further and began to ascertain the facts. Very

often, this can be done by a 31mple telephone call.a In

o Z;ﬁmost cases, however, we wrlte 1nd1v1duals who may ‘have

1. e

‘documents to us voluntarlly, generally llbrary work may he‘
proceeding concurrently in order that we can obtain some
background information concerning the industry involved.
At the same’time, we are attempting’to judge the economic
effect of the violation on Virginia commerce, and whether
or not the Violation is one which would be tested by a‘ggr

se rule. I am not telling you any secrets when I eay that

- 41 -

Thus, the Unit uses extreme‘

“knowledge about the matter and ask them to submlt relevant,f'
ke

we are always more interested in a per se case than one to

which the rule of reason applies and which may turn out to '

. be unduly complicated when compared with any benefits obtained.

Normally, per se violations have a direct and immediate re-

strxaining effect on commerce.

‘If we are unsuccessful in. obtalnlng requested informa-
tion on a voluntary basis, or if it appears that the rec1p1ent

of the letter may be<reca101trant or inclined to destroy rele-

vant documentaticn, we serve a civil 1nvest1gat1ve demand and

put the. reclplent under compulsory process. Normally, it

will be impossible for a recipient ‘to properly respond to

a CID within the twenty (20) days allotted; therefore, alnost
as a matter of course, the time in which to respond is ex~ .
tendec at the requeetmofvthe recipient. bThe response of

attorneys.representing CID recipients, except for two notable-

cases, has been commendable. Perhaps this is because of

§ 59.1-9.10(3), which provides in’ effect that obetruction of

L our 1nvestlgatlon 1s a mlsdemeanor.a. : - , oL

When.an.lnvestlgatlon 1s.complete, a dec1s1on must be

e T e .,>'r T

‘ made concernlng what actlon 1s warranted

-

If no v101at10n

JS found, of. course, the answer is simple -- we terminate the

matter. “if, however, a violation is found, we must determine

what férm of relief to ask for.

In some cases, we simply obtain a statement of voluntary

‘compliance. 1In this situation, no suit iS'filed'and we accept

- 42 -




. the promise of the potential defendant. that the illegal be-
havior will cease. We were especially prone to use this method
during the formative period of the Antitrust Unit when our

main purpose was to educate the public concerning the policies

and principles of the'aﬁtitrust laws. We-are much less in-
; o  clined to use this process now. At pfesent, tbe'voiuﬁtary
- compliance process would be'used only in a matter where our
5  case is éxtremely'weak, where we are convinced the violation

was inadvertent, and where the economic effect of the viola-

tion is minimal. Perhaps we are talkiﬁg'ghout a problem
where only a technical vio;ation occurred, and no harm was

, done.

The Antitrust Unit has depended in the'past; and will

no doubt depend in the future, to a great extent on consent

-

(T deciees, the.civil equivalent to a plea ofzndlo contendere.

Where the violation is not willful or flagrant, it will §en—l‘
erally behoove the state to use the consent-éeéreé méchanism

:ratherhthan litigating the issues involved. This is because

- that in 2 nonflagrant case,. the most we can obtain, even if’

4. v

el D%

NgwaﬁfQé{iitigate;‘féfﬁﬁ(fnjunétiénljfwé would much rat érﬁbé”ﬂf?f:
| allowed to tailor thg‘ihjunction to the specifié'féééﬁai s
i - situation through the consent decree mechanism than risk loss
through litigation or gain a Pyrrhic victory, where the court

enters an injunction that is not suitable to our particular

case.

Sage

'

G

The ultimate penalty for a violation of the Virginia

Antitrust Actiis the, assessment of 3 ci?il penalty,'Which as

- I noted previously, will be assessed

s only in the case of a

‘ willf?l or flagrant violation. Obviously, it is difficult

to stereotype those cases which we consider.to be flagrant

and those cases not. 1In general; however, I think it safe

to say that we will treat as a willfdl or flagrant violation

i

any noni tp i i
N4 ninadvertent per se violation, any non-per se viola-

tion where predatory intent is present, and any violation

which is also violative of the Commohwealth's criminal.lawsv .
‘ It is not our intent to attempt to gain civil penalﬁies |
from every violator of the Act, but whéfe.the violation is

per se illegal, we think it fair to assume that the defendant

knew that what he was’ doing was wrong. Moreover, where pfe-’ﬂ

datory intent is shown, there is little doubt than an in;

dividual knew that what he was doing’was wrong. In such a

c;se, we feelhit fair to request a monetary penalty.

69. Other remedies, not found in the Virginia AntitfusfrActaf

may be warranted. For example, the Unit might se i

quo warranto against a Virginia cofporation? whicﬁkwguyglﬁégg
tpe ?fgect of precluding that business from operating in :
~Virginia. The same remedy could be used to revoke the licen
of an individual licensed by the state such as a realtor or >e
physician. See Va. Code § 8.01-636 (Repl. Vol. 1977). Aalso
cont;acts entered into by the state which are the res&lt of )
a bribe or where bidders rigged their bids can be voided.

- 44 -
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| matically ask yourself whether there may be a violation of é
. Chapter’ IV |
; 1

M oy

. o ‘ the antitrust laws.’ Your thought process should proceed
Some Virginia Economic Crime Statutes

as follows: First, is there more than one person or entity

The preceeding chapter discussed substantive, proceduralﬁ | i ) | . ) ]
and investigatory aspects of antitrust'laws...lt was noted - ‘ ' lavo;ved, ™ otter wo:ds, i there a conspiracy, concert of
that the Vitginia Antitrust Act provides for civil remedies . : ‘aCtl?n’ :r agreeoent? If 80, one element of a Sherman.Act
only, although it was pointed out that so-called "civil [Seckion 1 vielation is present. Even, hovever, if only one’ .
penaltles" can be substantial. L , ’ - ezt:ty :s 1nvolved; do not terminate your analysis; remember, o

In this chapter, we discuss brlefly Vlrglnla criminal N . zi:no:? ::l::k::al:ﬁ:lzz ::::O"Iunder section 1, under sec-
statutes dealing with certaln economlc crimes. No effort 1 polization and attempts to monopollze,

one actor is sufficient. Second con51der‘wheth
has been made to mention or dlscuss all,vlrglnla provisions ’ o e praCtlce‘
has any effect on competmtlon.v Are competitors being harmed or
which may constitute an economic crime; rather emphasis is a
riven out of bu51ness7 Does the practice have a
. . ‘ . , ny eff
placed on those crimes which may be violative of both a b ) S o o ffect.on
Y e prices being charged? Remember, any agreement which has.'
criminal law and the antitrust laws, although other types of ' : - o
: ) purpose or effect of raising, lowering or stabalizing prices
violations are mentioned. Moreover, we do not discuss common g (j b
3 | ‘ . i . may be a price fixing agreement per se violative of the anti-
‘ g (j law crlmes which havé not been’ codified. | trust 1 2 N | | -
N rus aws., You will be surprised that some of the rac
This manual has emphasmzed that where certaln crlmlnal p e
,dlscussed later may constitute price fixing.

activity is discovered, it may be proper to attack the conduct

under the antitrust laws. by reporting the activity to the

Comblnatlons to Injure Others in their Re utat “
1on Trad
~Attorney General's Antltrust Unlt. The converse ls obv1ously A R : =

iBu31ness or-Profess;on ’; :;fT_Lg”:“

..

A little’ known and even less used statute 1s see-‘

true, vxolatlons of the-antltrust laws may be dlscovered Wthhj

,«" b‘;. T ‘-'A t.a - wet &J

- * - et

also constltute crxmlnal 1aw v1olat10ns. In gome 51tuat10ns,

e tion 18.2-499, which makes a combination to inj . IREHE
R njur : : :
the Commonwealth's crimlnal laws may provide a more effective : ; Ju e &aother ]

remedy. In the vast mijorlty of cases, we expect that both  itf;‘R | 7 o ‘ "eifu» O mEs

should be used. o | o ) R 1. Although sections 1 and 2 of the fedex ' P
o ' : IR are cited, remember that these statutes are viitﬁgiiga:dgﬁtloaly o
Our hope in presenting this seminar is that whenever you | to the Virginia Antitrust Act, Va. Code §§ 59.1-9.5 & -9 6 :
: - YL : (Cum. supp. 1977). e e
encounter’a situation involving economic crime, you will auto- o ‘ . ’ , S
o : A ?- United States v. Socony-Vacuum Co., 310 U.S. 150 (1940).
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in his trade or business a class 3 misdemeanor. The statute . . : .

: _ , " Because this statute is, in effect, an antltrust law,
actually prohibits three practices when carried out pursuant to
: A (: theeAntltrust Unit 1ntends to make use of it in proper cases.
an agreement: . A , -

‘ ‘ Notwlthstandlng the small sanctlon for violation, the threat
1. injurlng another in his reputatlon, trade

of criminal prosecution will Serve as some deterrent to future
or business by any means; ,
antitrust law v1olators.vv‘

2. compelling another to do any act against his‘

will; or X
‘ Briberv
3. preventing or hinder a person from doing any . : .
; . ! ) Antitrust law aspects of rebates, kickbacks and bribes
lawful ‘act. were treated in Chapt IIi I
] ‘ . ‘ o O ) ed in apter . n-ge i i
You should realize by now that this criminal provision is F aenewale 1€ was pOLnied o

' . that "[t]lhe vice of conduct labele : B
quite similar to section 1 of the Sherman Act. It, in effect, d commerc1a1 bribery,'" as .

related to unfair trade practices :
makes agreements in restralnt of trade a cr;mlnal offense. F g the aé?antage Which

4 - ; ‘one competltor secures over his fell
The one reported case under this statute recognizes its, - ' P epmpabltare ky his

.. . ; . . , __— secret and corrupt dealln with -
similarity to the antitrust laws; in fact, (2) constitutes P 8 g wi employees or agents of pro

. L o spective purchasers."

a specific prohibition of many types of concerted refusals f i- €:: ) L e 4 :
ra di ' | . - vBribery may be either " i " ' L

to deal, which were discussed in Chapter III. . ‘ Ty may er "official, where the person bribed

: - . . ' ~ is a public sérvant, or "commercial," i ‘ '
Note also that private civil suits can be brought under . a4 " where he is an employee

§%\ | of a private business. At common . law, only official bribery

-

this statute by a person whose business is injured. A

‘ L . . ST P was reco nlzed as a crlme- "B '
successful plaintiff can recover three times his actual , , LELTo g rlbery is ghe corrupt payment or e
5 T T A 'recel t of a rlce for off1 i LI e
damages, plus. attorneys‘fees and costs, just as he can undexr .. .. L et P p c al aCt}??- . Tﬁus, OfflClal briberv '
< : 6 7 L e e :
§ r?'ﬂboth federal and.state.antltrust laws. .

A “f""«u .

‘fls often referred to as offlclal or polmtmcalficorfuptlonv-i‘7"”:

’-. . .,y P T o

.,.;;

LN

3. It is sad that thls offense, belng a class 3 mlsde- ‘
meanor, carries a penalty of only a five hundred dollar fine.
See Va. Code § 18.2-11 (Repl. Vol. 1975). The statute is
important, however, because of the social stigma which often
attaches to a criminal conviction. :

;g_v 4 8. American Dlstllllnq CO. v. Wisconsin Liquor Co. ‘104 SR
S F.2d 582 (7th Cir. 1939). ' q ! TS

\Y

4. Federal Graphics Companies, Inc. v. Napotnik, 424 o ~ “
F. Supp. 291 (W. D,pVa, 1975? ! P ! . u'?7ffv: 1 9. R."Perklns, Crlminal Law 469 (1269) (herelnafter
: oo cited as "Perkins")"

5. Va. Code § 18.2-500(a) (Repl. Vol. {975). e S . L

‘ | e | - 48 -

7. Va. Code § 59.1-9.12(b) (Cum. Supp. 1977). e g
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Corruption consists of the intent to influence official action.

In Virginia today, official bribery is a statutory class 4
11
felony, and consists of the offering, giving, receiving or

" soliciting of anything of value with intent to influence the

: 12
recipient's action as a public official. Statutes prohibit
. - ' ‘ 13 14 o
the giving, offering, promising,  or accepting of any gift

10. Professor Perkins notes:

*a corrupt intent is essential to guilt
of bribery but it is important to keep in mind
just what constitutes corruption in this regard.
On the part of the briber this reguires an intent
to subject the official action of the recipient
to the influence of personal gain or advantages
rather than public welfare. It does not require
that the action sought to be induced should benefit
the briber or should actually be detrimental to
the public. The social interest demands that
official action should be free from improper motives
of personal advantage, and an intent to subject the
action to such motives is a corrupt intent. If
money.is paid for such a purpose it is immaterial
to the guilt of the briber whether the officer's
official conduct was actually influenced or not.
On the part of the bribee, an intent to use the
opportunity to perform a public duty as a means
of acquiring an unlawful personal benefit or
advantage, is a corrupt intent. Hence it is’ .
no defense to a charge of receiving a bribe that

. be for the best-interwst of the public, or that

" he had determined upon . that course’of actiom before:
the bribe was offered. An officer who has de- -
termined upon a certain course of public action
might change his mind if free from corrupting
influences. The social interest requires that
there should be no such conflict.”

Perkins at 478-9.

11. Punishment is imprisonment from 2 to 10 years.»‘Va.
Code § 18.2-10. (Cum. Supp. 1977). :

12. Ford v. Commonwealth, 177 Va. 889, 15 S.E.2d 50 (1941).
13. Va. Code § 18.2-438 (Repl. Vol. 1975). .
14. Id. § 18.2-439. |
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the recipient believed the action: requested would .~ .

with intent - i | » :

to influence any fexecutive, legislative or judicial
sheriff or police officer,
such office.®

officer,
or to any candidate for

Other- statutes prohibit bribery of "

1§hl°h is defined as any "

| ubli
servants, " ) )

A officer or
this State." A sreores of

Section 18.2-444 is g broad commercial hriber pr;v1snjonw
‘ » » y * K3

"It prohibits " Y v .

an "agent, employee, or servant" from accepting a

ratuity i employer or
g ty, without the knowledge of his "principal, empl
. K X :

master," in return for " ‘ ' “

actling] in artict
g l7any particular manner as

+ . employer's 5;sin ;" ivi
o ess; the giving of the gratuity

Employees authorized@ to procure supplies

to his .

is also prohibited.

.
) N

there is a i '
corrupt 1ntent.‘ Thus, the Commonwealth has strong

commercial briberj s%atut
e L * 0]
ta S, although violation is only a

class 3 misdemeanor.

- 5.7 1d. s 18.2-446 through -450.. o 5«?u;$';'”7: N
Ciimg -:Eg‘_ g ‘]:8; 2‘_446(4)."‘ . :;. :“--’ PUUREE AT . o

17. 1d. § 18.2-444(2).

18. ;-g'-' § 18.2-444 (1). ; . ' ~ ; '
19. Id. § 18.2-444(3). o I

Bribery of jurors.
APE : section 18.2-441;
: pants in sporting events ; L
| sec - :
1 or acceptance of bribes b§ man:;:gsfaégagﬁZé
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Extortion ‘
It is important to realize that extortioh can have ﬁore

than one meaning. For example, "common-law extortion is the :
cbrrﬁpt’collectiOn of an unlawful fée b& an officer uﬁder
color of office."21 "Statutory extortion is either (1) the
unlawful extortion of money or other value by méans of a threat
not sufficient for robbery, or (2) a communication for the |
purpose of such ex'tortion."22

o You should realize immediately that there is little
difference between official bribery and common-law extortion.

Where, for example, a state contracts officer accepts money
in return for choosing one supplier over another, he is quilty
of bribery and extortion, and he has violated the antitrﬁst

laws.

Virginia has codified the statutory extortion definition
given above:

"Extorting money, etc., by threats. -- If
any person threaten injury to character, pexrson,
or property of another person or accuse him of
any offense and thereby extort money, propexty,

. _ ox pecuniary benefit or any note, bond, or other
+ .. evidence of debt from him or other persons, he
-:* “-ghall be guilty of.a'Class 5 felony."23. . . ‘. -

T e,
S G e

* . . . . A ,.:” T : “."'-", -",?:‘b - ':‘ -i'
Extortion is emphasized in this manual because it is

often part of an anticompetitive scheme which"may‘be vicla-

Perkins at 367. = - i

21. .
22. 1d. at 372. i :
23. va. Code § 18.2-59 (Rep. Vol. 1975). Section 18.2-60

proscribes threats of death or bodily injury to a person or
member of his family. :

= 5L =

the spinper"an@; er example; a“used‘car'lot-org for-th

H;matter;*the'ownef;bf]fheluéédVéarniﬁijHich ﬁhéﬁébinhéxfis .
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tive of the antitrust laws. Wheré, for example, entities
threaten a competitor with commercial injury unless he joins

a price fixing agreement; or they burn his business; or they

‘ boycogt a supplier who sells to discount stores, both civii

and criminal remedies may be available. This is especially
true where the threat is carried out, and the charge becomés

homicide, arson or larceny.

Odometer Tampering

Tampering with an odoneter, or "spinning" és it is somé».
times called, presents}an'interesting opportu;ity to test the
preadth of the antitrust laws. Odometer tamperingvis a crime;24
the penalty, however, of a finé of up to $500 -and up to éix
months in jail is rather light. Now analyze thé problem‘from
an antitrust standpoint with the possibility of civil penalties

of up to $100,000 per violation. | o

The purpose of’"SPinning“ is to increase the price at

- which an auto will resell. If there is anyagreement“between

-

.
at ...
e
L EEE TR £

T * -

weds g

FEYRRNDNIN oF Y

Yemployed," is tﬁat ﬁét a éiice fixing agreémént violative of.
the antitrust laws as explained in Chapter III? This is '
exactly the type of novel antitrust law applicatiqn'which.the‘}
Antitrust Unit plans to use in attackihg different formé of |

economic crime.

¥

24. va. Code §46.1-15.1 (Repl. Vol. 1574).
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-have occurred. .- -

hibiting consumexr fraud, deceptive and m;sleadmng advert}sxng
and other forms of misrepresentations connected with sales.
Tho‘lynchpin ¢riminal statute is sgction 18.2-216, which
proscribes untrue, deceptive’ or misleading advertisements ‘ : .
or other fraudulent inducements used to make a sale. Sec-
tion 18.2-217 prohibits so-called "bait and switch" tactics,
i.e., a seller's advertisipg a product at a low price and
then refusing to sell at that price, or.attempting to sell
higher priced merchandise by disparaging the advertised
product.25

' Earlier this year, the General Assembly enacted the
Virginia Consumer Protection Act,26 which prohibits some

27

fourteen specified "fraudulent acts or practices." A one

28
thousand doilar'per vieclation civil penalty is provided.
Hexe again; if a consumer fraud or deception is tho
result of an agreement, and if its effect is to raise prices,

as most often will be the case, an antitrust violation may . .

wo Wy

25. Violation of either statute is a class 1 misdemanor.
26.' Va. Code 55‘59.i~196 through -207 (Cum: Supp. 1977).
27. 1d. § 59.1-200. o

28, Id. § 59.1-206.

N

oo .

Securities Fraud

- It should be mentioned briefly that'virgipig has both

criminal and civil provmsmons prohlbltlng fraud, deceptlon

and mlsrenresentatlon in the sale of securities,

ineluding
' corporate stocks and bonds.29 Wiolation is a class 4
felony.30 “ | |
Because th63§eflnltlon of what constitute "securities" is

extremely broad, the Vlrglnla Securities Act or "Blue Sky Law"

. 32 .
as state securltles laws are often called, presents a viable

vehicle for attacklng organlzed crime businesses in certaln

circumstances. " . | - -

As every law enforcement official knows, one method of
attacking organized crime where a more substantial violation
canﬁotsge‘proved is to charge federal tax evasion or tax,

fraud. Ill~gotten gains are seldom reported as taxable

29. See generally, the Vqulnla Securities’ wvt, Va. Code
SS 13 1—501 through —527 3 (Cum. Supp. 1977).

30,7 Va.  Code’§ 13 1~520 (Cum. Qupp.’1977y._‘, ;"pfftﬂis;rﬁﬁf‘
31. Id. § 13. 1—501(3) , e S o .jf
32. State securities 1aWs are often referred to as "Blue

Sky Laws" because their purpose was to prohibit the sale

of "blue skies" by financial charletans to unsuspecting,
gulllble widows and orphans.

33. fTelevision watchers know that use of the tax laws

against _organized crime gles back at least to Eliot Ness
and "The Untouchables."
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y | 34

Attempting to evade federal taxes,
35

failing to pay federal taxes,

or willfully
are federal felonies with
punishments of up to flve years in prison and a fine of up

to $10,000.‘ The w111ful failure to file a return is a
6 «

mlsdemeanor.

Unfortunately, Vlrglnla s tax remedles for non-payment
e s the
are, at best, pathetic. mhere‘ar€=ﬁo~trtmene%=sane%aens,
errant taxpayer 15 forced only to pay the tax plus interest.
It is a mistake to consider the,VirQimia'tax laws as a

‘pctential remedy.

34, Int. Rev. Code of'1954, § 7201.

35. 1d. § 7202.

36. 1d. § 7203.

37. Va. Code § 58-1160 (Cum Supp - 1977) .
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Legislation “Sunportlve" of Investlgations

AS you realize from your own experience, 1nvest1aat10ns

- are often hampered by uncooperatmve w1tnesses, seemlnqu

cooperative witnesses not telling the truth, and the destruc-

tion of documents material to‘the investigation. Therefore,’

you should be aware of the small number of.Virginia laws
which may be of some aid to you in your investigatory wbrk.
About a year ago, the Antitrust Division of the Unlted

States Department of Justlce became quite disturbed that

© many targets of its crlmlnal 1nvest1qatlons vere destrovxng

relevant documents or not produc1ng them for exam1nat10n.~ The

DlViSlon, in an effort to terminate. this problem, has begun
1l
1ndlct1ng 1nd1v1duals for consnlracy and obstruction of justlce
- 3-
under federal statutes.

Although Virginia has no obstruction of justicelstatute

as such, there are several legal theories and statutes which

may be of some aid to law enforcememt officials.

o
0

"If any person to whom an oath is lawfully administered

on any occasion willfully swear falsely on such occasion

‘1. 18 U.S.C. § 371 (1970). L o R
2. 18 U.S.C. §§ 2 & 1503 (1970).

3. ‘See, e.g., United States v. Treadway, Cr. No. 3-77-305

. (N.D. Tex., filed September 13, 1977)

~ 56 ;”
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a”,~everr you should be aware that at common law, obstructlon of

KNV 27 5 ki o

touching any material mattet or thing, . . . he shall.be

/ 4
guilfyv of perjury,Cbunlshable as a Class 5 felonv

Perjury sanctions are obviously warranted where an. in-
dividual willfully lies during a judicial proceedlng. Its use
durlng the investlgatory stage is more limited because the ogth
must be reguired by law before 1y1nq can constitute perjury..
Thus, where an 1nd1v1dual is placed under oath by you dur:.ng6
an investigation and then lies, he' is not guilty of perjury.

. The result may .be different with respect to investigations
conducted by the Antltrust Unit. Where we have served an in-
dividual with a CID, he may "be prosecuted or Sub]ected to penaltv

or forfeiture for any perjury, false swearing or contempt

. committed in answering, or failing to answer, or in producing

7

evidence or failing todoso . . . ." Thus, a subject had

better not lie to us.

Obstruction of Justice

As was pointed out above, Virginia has no obstruction of

justlce statutes 51m11ar to those found in federal law._ How~

.

4. ‘Va. Code § 18.2-434 (Repl. Vol. 1975).

5. See generally R. Perkins, Criminal Law 457 (1970)
(hereinafter cited as Perklns) o

6. The subject may, however, be guilty of giving a false
report to a police officer.

7. Va. Code § 59.1-10(k) (Cum. Supp. 1977).
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justice was a misdemeanor, and that the common law offense
has been recognized in this country. A Pennsylvania court

‘said:

"The common law is. sufficiently broad to
punish as a misdemeanor, although there may be
no exact precedent, any act’ which directly in-
jures or tends to injure the public to such an
extent as to require the state tol.nterfere and
punish the wrongdoer, as in the case of acts
which injurlously -« + « Obstruct, or pervert
public justice, or the admlnlstratlon of

: government."lp

One form of obstructlng Justlce consists of suppre351ng or

destroying ev1dence, knowxng that it is wanted by lnvestlgating

........

11

law enforcement officers. Thus, where you encounter 51tuations

where records have been 1ntent10nally destroyed after the subject
became aware of your 1nvest1gatlon, or 1ndeed, if you encounter
any 51tuatlon where a "cover-up" is going on, consider an

obstructnon of justice charge.

Miscellaneous Provisions

Virginia has several statutory provisions affecting in-

vestigations with which you should be familiar. It is a mis-

R

.. Seges ok NS - PTATIEN LS -~ e
. . PR .- LR | AN IR S . N RN A
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8. Perkins at 494

‘ 95 See, e.g., Brown V. Ccmmonwealth, 263 s.W.2d 238 (Kv.
1954). .

=

10. Commonwealth v. Mochan, 177 Pa. Super. 454 458 110

"A.2d4 788, 790 (1955).

11. Commonwealth v. Russo, 177 Pa. Super. 470, 111 A 2d
359 (1955). - '
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- demeanor to obstruct justice by threats or farce, This is

".much narrower than the common law offenise hecause the statute

3 -

seems to envision only physical interference. . Indeed, the

leading Virginia case involves the use of a shotgun to prevent
~ 14 :

the state police from making an arrest.

It is also a crime for a person to conceal or "compound"

15

an offense, or to refuse to assist an officer “1n the .

executlon of his offlce in a crlmlnal casa.”

16
' Flnally, it

1s 2/ class l mlsdemeanor for any person knowingly to give a

false report to any law enforcement off1c1a1 with intent to

17

- mislead with respect to the commission of any crime.

Although penalties for violations of these statutes are

light, use should .be coneidered, especially for their deterrent

and precedential effects. If it is generally known that such

cases will be brought), 1nstances of non—cooperatlon nmay decrease.

More importantly, if numerous cases are detected and prosecuted,

the General Assembly may determine that sanctions shoulu be

increased.

12. Va. Code § 18.2-460 (Repl. Vol. 1975).
.. .i3. Jones v. Commonwealth, 141 Va. 471, 126 S.E. 74

(1925). '
14. Love v. Commonwealth, 212 Va. 492, 184 S.E.2d 769 (1971).
15. Va., Code § 18.2-462 (Repl. Vol. 1975).
16. Id. § 18.2-463.
17.

Id. § 18.2-461.
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