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PENAL TREATIES WITH MEXICO AND CANADA

WEDNESDAY, JUNE 15, 1977

Un1TED STATES SENATE,
Conitres ox Foreren RELaTIONS,
: . Washington, D.C.

The committee met, pursuant to notice, at 10:19 .., in room 4221,
Dirksen Senate (jffice Building, John Sparkman (chairman of the
committee) presiding. ,

Present: Senators Sparkman, - Church, Pe]l, Clark, Stone, and
Javits, ,

The CrarmryMaxN. The committee will come to order, please. :

I am sorry we have run into this situation. The Senate is already in
session and ‘important matters are being considered over there,

A OPENING STATEMENT

The purpose of the meeting this morning is to open hearings on the
Treaties with Mexico and Canada. We have out-of-town witnesses
here this morning,

A poll made of the committee indicated we would have very good
attendance. I suppose at that time all Senators did not know about the
situation on the Senate flooy.

This is a matter on which I would like to have full or at least good
attendance of the committee because we will consider many features in
this for which I know the members would want to be present. But,
You cannot be in two places at the same time,

As it happens, we have some witnesses from out of town, and we
don’t want to hold them up unduly. We have two Members from the
House of Representatives who will testify this mornip g. I think we
will first proceed with the testimony of the two Congressmen. The
transcript of their testimony will be made available to all of the mem-
bers of this committee.

We also have the attorney general of the State of Texas here, and
we would like to suit the convenience of all witnesses as best as we can.

First we will hear the two Members of Congress, Hon. Fortney H.
Stark, of California, and Hon. Benjamin A, Gilman, of New York.
After they have delivered their statements we will hear from the
attorney general of Texas. , :

We are very glad now to hear from Hon, Fortney H. Stark, of
California.

We have your printed statement and that will be printed in the
record of this hearing in its entirety. I would like, if possible, for you
to summarize and discuss it, instead of reading the whole statement,

(1)
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[Senator Sparkman’s prepared opening statement follows:]

PREPARED OPENING ‘STATEMENT OF ‘SENATOR JOHN SPARKMAN

Today and tomorrow, the Committee on Foreign Relations will hear testimony
on two treaties which embody new concepts of international law and which
would involve the United States in the internal eriminal justice systems of for-
eign nations, Accordingly, this Committee wants to examine carefully the foreign
policy aspects of the Treaties with Mexico and Canada on the Execution of Penal
Sentences and their status under the Constitution. American citizens are held
in prisons in a large number of countries, and the Committee will seek to deter-
mine if these two treaties will be good precedents for the negotiation of new
bilateral or multilateral agreements on the exchange of prisoners.

The Treaty with Mexico has arisen from the vigorous efforts made by the
Government of Mexico, with encouragement and assistance from our Govern-
ment, to crack down on the production of drugs in Mexico and the use of Mexicc as
a trans-shipment point in the international drug trafic. With the crackdown, the
number of American citizens held in Mexican jails increased drastically, Most of
the new American prisoners are being held or have been convicted on drug related
charges, generally possession of marijuana or cocaine. The increase in Americans
held brought a wave of newspaper articles about the conditions in Mexican jails
and the operation of the criminal justice system in that country. Allegations of
mistreatment, bribery and violation of the Mexican Constitution began to sur-
face. In response to this situation the Mexican Government headed by former
President Luis Echeverria proposed the idea of a prisoner exchange agreement
with the United States to Secretary of State Kissinger in June of 1976. Formal
negotiations began in September and were concluded in November of 1976. The
agreement was ratified by Mexico on December 30, 1976.

At the suggestion of Canadian parole authorities discussion on an exchange
of parolees to improve rehabilitation efforts began in 1975. In May of 1976, the
Canadian officials expanded the discussions to include confined offenders. Nego-
tiations in person resumed on January 7, 1977, and the treaty was signed ‘v
‘Washington on March 2, 1977.

The Committee will hear today from representatives of the Executive Branch—
the Department of State, the Department of Justice'and the Drug Enforcement
Administration. From these witnesses, the Committee will want to know what
effects these treaties will have on our relationships with Canada and Mexico, hov
the constitutional questions involved can be answered and what these treaties
will mean to international drug control efforts. We will also hear today from
Representatives Fortney H. Stark and Benjamin A. Gilman who have been in-
volved for several years in the problems of Americans incarcerated abroad, and
from the Honorable John L. Hill, Attorney General of Texas, who can testify on
the effects of these treaties at the state and local levels.

During the course of the hearings today and tomorrow, the Committee will

hear from witnesses who will suggest the inclusion of a reservation designed to
resolve the constitutional questions involved. The Committee would  therefore
appr_eciate the comments of the Deparement of State on such a reservation and
particularly on the acceptance of a reservation by the Governments of Canada
and Mexico. It would be helpful if a representative of the Department of State
could remain throughout the hearings in order ot provide information and assist-
ance on any reservation which may be proposed. The Committee will also appre-
ciate comments on the advisability of an understanding to the Treaties, which
would prevent the deposit of the instruments of ratifieation on: these two
Treaties until the legislation necessary to implement them has been enacted.
. A.lt.hough we will hear testimony on the treatment of accused and convicted
individuals by Mexican officials, it should be remembered that these hearings are
not,_ c_onﬁned to this problem, These two Treaties could be precedents for others to
facilitate ‘rehabilitation of prisoners. The United Nations has begun a study of
the quest}on and the possibility of a multilateral agreement. In addition, the
Treaty with Canada does not involve any problem of mistreatment and should
not be judged on such grounds.

3

STATEMENT OF HON. FORTNEY H. STARK, U.S. REPRESENTATIVE
‘ FROM THE NINTH DISTRICT OF CALIFORNIA

Mr. Starg. Thank you, Mr. Chairman. I will try to give you the
“Reader’s Digest” version of my prepared remarks. ;

DENIAL OF LEGAL AND HUMAN RIGHTS IN MEXICO

About 8 years ago, a constituent of mine brought the plight of over
500 U.8. citizens incarcerated-in Mexico to my attention. He and others
had been routinely denied their legal and human rights in ways for-
bidden by the U.S.-Mexico Bilateral Consular Convention, the Vienna
Convention, the Geneva Convention, Mexican laws, and indeed, the
Mexican Constitution. These violations of Mexican law include: Tor-
ture and physical abuse; forced confessions made in Spanish without
the aid of an interpreter; denial of access to legal counsel and to Em-
bassy representatives; incommunicado detention; confiscation of per-
sonal property; excessive pretrial detention; court proceedings held
without interpreters; and many cases of extortion of prisoners and
their families, some in excess of $40,000. All of this, again, has been in
violation of Mexican law.

There is indeed general prison abuse, and these violations prompted
me to write to the State Department and to Secretary Kissinger to ask
for an investigation and a review.

The responses which we received were vague. After the State De-
partment finally realized that we were not criticizing it but trying to
bring about some change in the attitude of the Mexicans, and after a
House Subcommittee on International Political, and Military Affairs,
chaired by Chairman Dante Kascell of Florida looked into this issue,
the Department of State agreed to join with us in a case-by-case review
of the alleged abuses. :

In January 1976, with that review completed, the State Department
agreed that 84 percent of the alleged instances of denied rights were
either substantiated or had merit since they formed a credible pattern.

On the basis of that review, we all agreed that direct action was
necessary to stop the abuses suffered by American citizens of Mexico.

Today, 2 years after I first raised this issue in the Congress, the
abuses continue. New arrestees in Mexico continue to be tortured, ex-
torted, and faced with illegal trial procedures, and the best their Gov-
ernment can do is to send official letters of protest destined to lay
unopened, unacknowledged, or ignored on somebody’s desk in Mexico.

Secretary Vance reported to Congress this March that only minimal
progress has been made to insure full legal and human rights for U.S,
citizens arrested and detained in Mexico. >

PROPOSED PARTIAL SOLUTION TO PROBLEM

The Mexican Government is now proposing a partial solution to
the problems that I outlined to you today. This is a bilateral treaty
through which prisoners may be transferred home. ‘

With all due respect to the efforts put in by our State Department,
by this committee and by the House Committee on International
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Relations, the treaty falls short of addressing the most Serious abuses
of human rights that Americans experience when arrested in Mexico.
It ignores the many instances of torture and emotional abuse, and it
does not include any agreement or method to put an.end to this abuse
of human rights. It does not safeguard the rights of due process for
Mexicans and Americans arrested outside their own countries. In
fact, the treaty disregards the questions we have raised about legal
procedures. _ )
Under the present terms of the treaty, only some of the prisoners in
foreign jails are eligible for transfer; thus it is somewhat Inequitable,
positively affecting certain types of offenders while ignoring other
aroups.
N Begause the treaty specifies that prisoner transfers would not take
place until after sentencing and because the Mexican process takes
several years, arrestees will be detained in Mexico at least 2 years
before transfers. Considering our track record in securing legal and
human rights for U.S. citizens, 2 years in Mexico without the assur-
ance of human rights can be a very, very long time.

CONSTITUTIONAL QUESTIONS RAISED BY TREATY

“The treaty raises serious constitutional questions, However, since
Iam not a lawyer, I would not like to get into the fine, sophisticated
points of the constitutionality of the treaty. But it seems to hinge
precariously on the voluntary and express consent of the individual
being transferred.

I am not completely comfortable with any form of consent where
one of our citizens waives his or her constitutional rights. I under-
stand that there is some disagreement on this among legal experts, and
T .also understand that this committes is taking every possible step to
. insure the constitutional rights of our citizens. I hope that these
, , decisions will be reviewed by a court rather than in a legislative or

: \ executive setting.
If we and Mexico cannot agree to provide due process to foreign
o ; nationals, we could presumably devise a method for circumventing
"o . o those situations in which abuse is likely to occur.

TAKING RESPONSIBILITY FOR U.S. NATIONALS AT TIME OF ARREST SUGGESTED

3 In the hearings last year, I suggested that we might take responsi-
‘ bility for our nationals in foreign lands before they become a source
of international contention—at the time of arrest, for example. For
years we have pursued this policy when members of our military
forces are arrested abroad, even in countries where we do not have
an agreement for quartering troops. For example, although there are
; some 600 Americans in jail in Mexico, less than half a dozen of these
o are members of the armed services.
. L ' Perhaps the chairman and others are familiar with the situation of
tha Navy stationed in San Diego and its proximity to Tijuana. The
delights of that border town are offered to lonely soldiers and sailors
away from home. It seems inconceivable that over the vears we have

had so few, if any, members of our Armed Forces violating even the
: merest Mexican law.

- . -
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I submit that this is because the Department of Defense takes care
of its own with far more interest and success than our State Depart-
ment takes care of the average citizen. Unfortunately this is not part’
of the treaty under discussion. » ~ ‘

N

N

REASON TREATY RECOMMENDS ITSELF [

Despite these deficiencies, the treaty does recommend itself for one
overriding reason. It provides an important option to some prisoners.
It will improve our bilateral relations and lessen what has been a con-
siderable source of tension between Mexico and our country for several
years. It will reunite families in both Mexico and in our own country.
Parents, husbands, wives, and children will no longer have to travel
so far, at such great cost to help their loved ones.

It will reduce one of the great problems with Mexican prison con-
ditions. We have a different approach to health care in our country,
and for both our citizens with ordinary health problems and for those
with special medical conditions requiring attention on a regular basis,
health care is inadequate in Mexico jails, even under the best con-
ditions.

It will offer citizens of both the United States and Mexico an alter-
native to the unfamiliar prison system and the inevitable prejudice
imposed onthem in foreign jails. ‘

Most importantly, it will provide relief to Americans arrested in
Mexico who, when transferred, will receive the benefits of U.S. parole
regulations. Currently, parole is denied to any person convicted of a
narcotics violation in Mexico. Some of the prisoners in Mexico are now
serving terms of several years for crimes considered misdemeanors in
their own country. Since our own Government’s determined efforts
to control drug traffic are at least partially responsible for these ar-
rests in Mexico, it seems unfair to impose sentences which are ex-
tremely harsh by American standards on some, but not on all of our
drug offenders. :

CONCLUSION

Mr. Chairman, in concluding my remarks, I find myself between
a rock and a hard place. I have serious reservations about the effec-
tiveness of this treaty in solving the deplorable conditions and absence
of human and legal rights for Americans who are arrested in Mexico
and are outside the treaty’s jurisdiction. On the other hand, I must
urge and support its ratification, if for no other reason than that
even in its small way, the treaty is a step towards alleviating some of
the suffering now imposed on our prisoners, their families and their
friends.

So, despite the treaty’s shortcomings and its inability to deal with
all of the abuses of human and legal rights in Mexico, I urge this
committee to move swiftly and positively. As one mother of an Ameri-
can prisoner in Mexico described the treaty, ?It’s like table scraps. But
when you’re very hungry, even those scraps are very welcome.”

I thank you for letting me be with you today and I thank the com-
mittee for the effort they are taking on behalf of those citizens of our
country who are now in jail in Mexico.

The Cramruman. Thank you very much.
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[Representative Stark’s prepared statement follows:]

PREPARED STATEMENT OF REPRESENTATIVE ForTNEY H, STARK, JR,

r. Chairman: Over three years ago—in March of 19’{4——1 first learned of
thgli)ugl;él 1of gome 500 U.S. cis;:izens incarcerated in Mexico. T_hlS_ mqtte_r was
brought to my attention by a constituent who was t:hen——.and‘stlll is—in jail in
Mexico City's Federal Penitentiary. His allegatlons, which included mistreat-
ment ranging from denial of rights under Mexman. law to gruesome tprture, were
shocking. In the next few months, similar complaints fron} other prisoners, con-
cerned parents, dnd friends began flooding my office, revealing a pa'ttel:n of treav_t-
ment, apparently implemented without regard for legal and h}]man rlgh.ts. This
pattern started with arrest and continued through years of incarceration. Ex-
amining these complaints in more detail, we discovered ithat much of the alleged
mistreatment was not only inhumane, but forbidden by th'e terms of the U.S.-
Mexico Bilateral Consular Convention, the Vienna Conventl_on, the Gengva ‘C_}on-
vention, Mexican laws, and the Mexican Constitution. The.maJor»alleged violations
of Mexican law and international convention agreements include: o

Torture and physical abuse at the time of arrest, including the use of an eleq—
tric cattle prod and water tortures. ‘ ) ‘ ' :

Forced confessions made in Spanish without the aid of an mterpreter. o

Denial of access to legal counsel and to Embassy representatives, despite re-
peated requests, .

‘Incommunicado detention—sometimes for weeks.

Confiscation of personal property such as airplanes, cameras, autos, passports,
jewelry, etc. . : .

Extensive pre-trial detention in flagrant violation of the Mexican law that re-
quires sentencing within one year of arrest. :

Absence of interpreters during court proceedings.

‘ Denial of access to information relevant to the defense. -
- Extortion of prisoners and their families by Mexican attorneys to the tqne
of - $40,000. Several prisoners alleged, morevver, that a U.S. Bmbassy official
vouched for the competence of a notoriously corrupt Mexican attorney. ‘

Finally, general prison abuse, including beatings sometimes resulting ip broken
bones, lack of proper health facilities, medical treatment, and the requirements
for even a minimal standard of living. .

Understandably, prisoners, their relatives, and friends were anxious to bring
tlieir cases before anybody interested in helping them. By mid-summer, 1974, my
case file on U.8. citizens imprisoned in Mexico had grown from one constituent,
to over one-hundred Americans from all parts of the country. The serious charges
levelled against the Mexican government and the U.S. consular services in Mexico
prompted me to write to Secretary Kissinger, requesting more detailed informa-
tion on the cases brought to my attention. The State Department’s vague answer
to my first inquiry provoked me to write twice more, between September and
December of 1974, calling for a full investigation of the matter, review of cases
in which prisoners had alleged illegal treatment, and the development of a more
adequate protection policy for the future. Neither of these letters received the at:
tention they deserved, and both failed to provoke substantive responses on the
past of the State Department.

In March of 1975, my frustration approached that of the many concerned

relatives and friends of U.S, prisoners in Mexico, whose inquiries had also been
ignored for months. I introduced . Res. 313, mandating the executive branch
to disclose information on the cases of more than 150 prisoners named in the
resolution. Hearings were held on I, Res. 3813 before the Subcommittee on
International, Political and Military Affairs of the House International Relations
Committee in April, J uly, and October, 1975, and January- and June of 1976.
"~ As a result of the first hearings before Chairman Fascell’s subcommittee, the
Department of State agreed to conduct the case by case review I had requested
six months earlier. Worlking together, members of my staff and State Depart-
ment officers determined to procedure followed by the team investigating the
allegations made by U.S. prisoners in Mexico. Unfortunately, this investigation
did not receive the full cooperation of the Mexican government; although State
Department officials were permitted to visit our citizens incarcerated in Mexico,
on two separate occasions, members of my staff who had gone to Mexico to join
in the investigation were denied access to the prisons.

7

The investigatory team undertook an enormous task, The Mexican govern-
ment's unwillingness to reveal ineriminating information on arrest proceduress
and prison conditions, the prisoners’ understandable reluctance to speak freely
and thus expose themselves to physical and legal recrimination, as well as the
difficulty of finding conclusive evidence of skillfully administered torture,
months—or even years—after the fact, presented serious obstacles to the investi-
gators. Nevertheless, in January of 1976, the Deépartment of State completed
its case by case review and presented its findings to Chairman 'Fascell’s sub-
committee, Despite the difficulties already mentioned, State concluded that
84 percent of the alleged instances of denied rights were either fully substantiated
or had ‘“* * * form(ed) a credible pattern.” That 84 percent, Mr. Chairman,
represented a compelling number of instances in which U.S, citizens were denied
their rights under Mexican law and international humanitarian agreements.
Finally, with proof in hand, even the State Department agreed that direct actjon
\\'aiq necessary to put a stop to the abuses suffered by American citizens in Mexican
jails, :

In the following six months, little progress was made in this direction. In
June, 1976, State reported that, despite their efforts to persuade the Mexiean
government to abide by their own laws and to secure early consular access to
new detainees, new arrestees continued to experience physical abuse and re-
Deated denial of due process. While U.S. citizens were beaten, extorted, and sub-
jected to illegal trial brocedures, the best their government could do was to send
official letters to protest destined to lay unopened, unacknowledged, and ignored
on someone’s desk in Mexico City. Today—two Years after I first raised this
issue’in Congress—ithe situation remains the same, Ag Secretary Vance reported
to Congress this March, in accordance with Section 408(b) (2) of the Interna-
tional Security Assistance and Arms Export Control Act of 1976, only minimal
brogress has been made to insure full legal and human rights for U.S. citizens
Jjailed in Mexico.

Throughout my three-year involvéement with this issue, my objective has been,
and remains, to secure legal and human rights for our citizens in Mexico. Our
lack of progress in thig direction, our inability to do anything more than
“report” on the situation, distresses me. Our U.S. citizens in Mexico continue
to complain of regular physical abuse and illegal police activities. Although
consular access to prisoners in Mexico City has improved considerably—and
I commend the State Department for this—in the more remote areas of Mexico,
the lack of communications between American prisoners and consular officers,
as well as between U.S, consulates and Mexico state and local prison authorities
remains as serious a problem as ever, And, early consular intervention is the
one area in which the State Department contends we have made progress!

Another problem raised during the hearings last year, concerns the experience
of U.8. citizens while actually serving terms in Mexican prisons. I need not
go into great detail on this matter——there are ex-prisoners here who are .more
qualified than I am to do so. I would, however, like to point out a few of the
conditions which make Mexican prisons a less than ideal place to rehabilitate
our citizens,.

Mexican prisons operate cn a “faena system”. The Mexican Government sup-
plies prisoners with the barest necessities for only a marginal standard of
living. Prisoners must purchase food if they are to have an adequate, not to
mention well-balanced, diet. Necessary clothing must be purchased, and even
cells—for those who wish to avoid unsanitary, overcrowded cell assignments—
cost a modest $1,000. :

Mexican prisons depend upon prisoners to run individual cell blocks. These
“mayors” notoriously take full advantage of their authority to extract large
sums of money from prisoners. The prisoner's only alternative to this kind of
bay-off system necessitates putting up with harassment, beatings, robbery, and
deprivation,

Both the faena system and the mayoral system impose considerable hardship
on American prisoners and their families. Mexican prisons are no freer of
preindice toward “gringos” than are our own prisons toward those of brown
or black skin. To guards, Mexican prison authorities, and other Mexican prison-
ers, American citizens represent “walking cash registers” (as CBS's “‘Sixty
Minutes” put it) who must buy everything from toilet paper to a good night’s

~
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§ . Unfortunately, the hardship extends beyond the pri_soners, themselves,- to
;g;elri)lyUand friendsy’in the United States who must provide large amounts of
i money. .
sur?lrlg %\llexicaxf Government has now proposed a parti_al sol}mon to the problems
I have outlined today—a bilateral treaty through whlc}l prisoners may be trgns-
ferred to their home country to serve out sentem_:es:. I commend the Mexican
Government for taking this initiative but, at best, it is on_ly a hf‘u‘fway measure,
A review of the proposed Treaty reveals several def_ic1e11c1es which concern me:

The Treaty falls short of addressing the most serlous_abuses of humfm rights
Americans experience when arrested in Mexico. Ignoring the many 1nstapces
of physical and emotional abuse we have brought to the attention of Mexican
and U.S. officials, the Treaty does not include any qgreeme:nt or method to put
an end to the torture and beatings of Americ_aus in Mexico. .

The Treaty before us does not safeguard the rights of due process for l}Iexmans
and Americans arrested outside their own country. In fact, §he Treaty dlsregards
the questions we have raised about legal procedurqs. It fails to guarantee even
the right to counsel or a fair judicial process wh1c1_1 does not rely upon comn-
fessions obtained under duress, and the arrestee’s ignorance ‘of the national
language. . -

According to the present terms of the Treaty, only some of the prisoners in
foreign jails are eligible for transfer. Thus, the Treaty}s 111_equ1table, positively
affecting certain types of offenders, while completely ignoring other groups of
prisoners. :

Because the Treaty specifies that prisoner transfers would not take place
until sentencing has occurred and the time allowed for appeal procedures has
elapsed, U.S. citizens would not be eligible for transfer for a full two years
after arrest. Considering our track record to date, in securing leggl and human
rights for U.S. citizens arrested in Mexico, two years is a long _tlme. :

Finally, the Treaty raises serious constitutional questions mvolvxpg the process
by which each nation would recognize and enforce a sentence imposed }Jy a
foreign court. As I understand it, the constitutionality of this Treaty _hmges
brecariously on the “voluntary” and express consent of the transferring in-
dividual. Frankly, I am not comfortable with the notion of any form of consent
through which a citizen agrees to waive his or her constitutional rights, T under-
stand that legal experts disagree widely on the constitutional aspects of this
Treaty. Unfortunately, its uniqueness leaves us with little precedent to fall
back on. Obviously, if the Senate ratifies thig Treaty, test cases will soon create
new precedents. I would suggest, however, that a judicial, rather than a legisla-
tive or executive setting, might be the proper forum for resolution of such fine
constitutional disputes., ‘

* If Mexico and the United States cannot agree to provide due process to foreign
nationals, we could, presumably, devise a method for circumveiiting situations
in which abuse is likely to occur. In hearings last year, I suggested that we
might take responsihility for our foreign nationals before they became a source
of international contention—at the time of arrest, for example, Indeed, for years
we have pursued a similar policy when members of our military forces are
arrested abroad. Unfortunately, however, this is not the case in the Treaty under
discussion.
- Despite these serious deficiencies, the Treaty does recommend itself for one
overriding reason. It provides an important option to some prisoners. Also,
It will improve our bilateral relations, lessening what has been a considerable
Source of tension between Mexico and the United States for several years now.
+It will reunite families in both Mexico and in our own country. Parents, hus-
bands, wives, and children will no longer have to travel so far, or at such great
cost to see their loved ones. ‘ : :
- It will reduce one of the greatest problems with Mexican prison conditions.
As you know, Mexico and the United States have rather different approaches to
health care. For both our citizens with ordinary health problenis and those
with special medical conditions requiring attention on a regular basis, health care
is inadequate in the Mexican jails, even under the erudest of standards.
It will offer citizens of both the United States and Mexico an alternative to
the unfamiliar prison systems and inevitable prejudice imposed on them in
foreign jails. . .

Most importantly, it will provide relief to Americans arrested in Mexico

who, when transferred, will receive the benefits of U.S. parole regulations. Cur-
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rently, Mexico denies parole to any person’ convicted of a narcotics violation.
Some of the prisoners in Mexico are now serving terms of several years for

ment’s determined efforts to control drug traffic are at least partially responsible
for these arrests in Mexico, it seems unfair to impose sentences which are ex-
tremely ha}"sh by American standards on some, but not all of our drug offenders.

Mr._ Chairman, in concluding my remarks today I find myself on the horns
of a dilemma, I have serious reservations about the Treaty’s effectiveness because
of s0 many of the deplorable abuses of human and legal rights which occur
when Americans are arrested in Mexico fall outside of the Treaty’s jurisdiction.

On the other hand, T must support its ratification, if for no other reason than
that in even its small way, this Treaty is a step towards alleviating some of the
suffering now imposed on United States prisoners in Mexico, their families, and
friends. Despite the Treaty’s many shortcomings, I urge the Committee to move
swiftly and positively towards its ratification.

As one mother of an American prisoner in Mexico deseribed the Treaty, “it's
like table seraps. But when you're starving, table scraps are welcome.”

The Cmarmax. The next witness is Congressman Benjamin A.
Gilman of New York.

STATEMENT OF HON. BENJAMIN A. GILMAN, U.S. REPRESENTA-
TIVE IN CONGRESS FROM THE 26TH DISTRICT OF NEW YORK

Mr. Gmawn. Thank you very much, Mr. Chairman.

Mr. Chairman, I am a member of the House Select Committee
on Narcotics and I have served as a Delegate to the Interparliamentary
Conference between Mexico and the United States at both the Six-
teenth Conference and the Seventeenth Conference, which just com-
pleted its work last month.

I welcome the opportunity to appear before this distinguished body
as it begins consideration of the treaty between the United States
of America and the United Mexican States on the Execution of Penal
Sentences. ;

I will summarize my remarks and request that the full text of my
statement appear in the record.

The Cratrarax. Tt will be printed in the record in its entirety.

Mzr. Graax. Thank you, Mr. Chairman.

PROBLEM. CREATED BY SUCCESSFUL COMBATING OF NARCOTICS TRAFFIC

One of the most critical issues confronting the bilateral relation-
ships between Mexico and the United States is the significant illicit
traffic of narcotics that has been crossing our border, a border that
extends for some 2,000 miles. The success of the joint efforts of our
two nations in combating this problem has unfortunately helped
create yet another.

As of May 15, 1977, there were 579 U.S. nationals incarcerated in
Mexican jails. These prisoners, of which about 80 percent are drug
violators, have been subjected to alien justice and the hardships of cul-
tural and language barriers that have led to severe strains on our
bilateral relations.

In January of last year, I had an opportunity to visit the Lecum-
berri Federal Prison in Mexico City, where I talked to most of the 70
American inmates at that institution. T heard many complaints from
them concerning their problems in understanding and recelving advice
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concerning their rights under the Mexican legal system. They told of
their frustrations and hardships caused by corruption behind prison
walls, of a lack of and inadequate counsel, exorbitant legal fees, of
being held incommunicado, of being tortured, and of being forced to
sign confessions written in Spanish without the aid of any interpreter.

‘In February 1976, I had the privilege of addressing the Sixteenth
Mexico-United States Interparliamentary Conference. At that time
I stressed the need for our two nations to work together to relieve the
1,gfrowing tensions resulting from increased enforcement of our drug
aws.

MEXICAN CONCERN ABOUT PRISON CONDITIONS

Both of our nations certainly require more attention to the problems
of prison reform. I am pleased to note that there have been a number
of indications that there is a growing awdreness and concern within
Mexico about the need to improve their prison conditions.

One of the noteworthy examples of this concern was the reform of
the administration of Lecumberri Prison. The abuses and corruption
at that prison had reached a level where the Mexican Government
demanded rectification. Almost every complaint that I had registered
with the Mexican Government following my visit was addressed.

. The reforms at Lecumberri have been welcomed by all as an indica-
tion of a new awareness and a sincere attitude for reform by Mexican
officials. Lecumberri Prison itself ceased to operate as a prison as of
August 26, 1976. We hope that with its passing, we have seen the end
of a pattern of extortion and brutality which became its trademark.

- In other areas, there have also been significant improvements in both
the living conditions of many Americans and the prospects for their
early release as a result of the Mexican Government’s initiatives with
regard to parole and transfer of sanctions. These actions should fur-
ther help resolve aspects of the overall problem.

" On the 27th of last month, Mr. Chairman, I had the privilege of
addressing my fellow legislators from Mexico at the Seventeenth Mex-
ican-United States Interparliamentary Conference lield in Hermosil-
1o, Sonora. While addressing the need to seek a solution to the prob-
lems raised by Americans in Mexican jails, I sought to open a two-
way street for mutual concern about all prisoners. I stated at that
time: ,

For our part we must not ignore the hundreds of Mexican nationals who are
imprisoned in U.S. jails. Just as we seek to insure the full protections of the
human rights for the U.S. prisoners abroad, we urge the other nations to become
concerned about the human rights of their citizens abroad. We are committed
to preventing the violation of basiec human rights of any person in any country.

" While attending the Interparliamentary Conference in Hermosillo,
I took advantage of the opportunity to visit the Sonora State Prison
and to talk with some of the American prisoners there. -

- In stark contrast to the Federal Lecumberri Prison in Mexico City
that I visited a year earlier, I found a modern, cledin penal facility. I
talked at length with nine Americans who were being held at that in-
stitution. Unlike the horror stories of the past at Lecumberri, there
were no complaints at this prison of discrimination, prejudice, or ex-
tortion. The complaints that the prisoners did have were allotted to
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their early stages of arrest and to the difficulties in dealing with the |

Mexican legal system. .
_ There are still tales of torture at the time of arrest, of being held
incommunicado, without the opportunity of access by Embassy officials.

RATIFICATION OF TREATY BEFORE US

The Government of Mexico has acted quickly to complete needed
actions to ratify the treaty before us. This action, completed in little
more than a month after the initial agreement, demonstrated the sin-
cere dedication of the leaders of that country to help resolve this source
of friction that exists between our two nations.

It is hoped that the consummation of this treaty will help relieve
some of the special hardships which fall upon prisoners incarcerated
far from home.

In addition, it will help remove some of the strains on the diplo-
matic and law enforcement relations between our two countries that

- have surfaced as a result of the imprisonment of large numbers of

each other’s citizens.

While ratification of this treaty will not alone solve the many prob-
lems we face, it will provide some relief to the strain that the imprison-
ment of Americans in a foreign land has cansed.

The Mexican Government and people have responded to our cries
for help. In turn, we should respond with the same show of sincerity
and conviction to seek every opportunity to resolve the problems that
we both share. ' : y

Accordingly, Mr. Chairman, I urge the members of this committee
and the entire Senate to support the ratification of this treaty between
the United States and the United Mexican States on the execution of
penal sentences.

Of course, the Americans in prison in Mexico are anxiously await-
ing treaty approval. As a matter of fact, they have prepared a film
and have shown that film to the American delegates that attended the
last conference, appealing to us, as Members of Congress, to urge upon
the Senate the early execution of thistreaty.

So, too, is the Mexican Government awaiting approval of the treaty,
as was expressed by the Mexican members of Congress who attended
the Interparliamentary Conference, believing that the adoption of
the treaty will help alleviate some of the pressures and tensions which
now exist between our two nations. :

Thank you, Mr. Chairman. '

[Representative Gilman’s prepared statement follows:]

PREPARED . STATEMENT OF REPRESENTATIVE BENJAMIN A. GILMAN
U.8.-MEXICAN TREATY OF THE EXECUTION OF PENAL SENTENCES

Mr. Chairman: I welcome this opportunity for appearing before this distin-
guished body as it begins consideration-of the MTreaty between the United States
of America and the United Mexican States of the Hxecution of Penal Sentences.

One of the most critical issues confronting the bilateral relationships between
Mexico and the United States is the significant traffic of narcotics crossing our
border. After the success of the closing of the French connection and the elimina-
tion 'of the Turkish heroin supplies, Mexico has become the source and transit
country for more tln_m 80 percent of all illicit drugs entering this country. The
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success of the joint efforts of Mexico and the United States in combating this
problem has unfortunately helped create yet another.

_ As of May 15, 1977 there were 579 U.S. nationals incarcerated in Mexican
jails. These prisoners, of which about 80 percent are drug violators, have been
subjected to alien justice and the hardship of cultural and language barriers
that have led to severe strains on our bilateral relations. ‘

_It was with this understanding in mind that former Secretary of State Henry
Kissinger presented the treaty before you in his Letter of Submittal to the Presi-
dent on January 17, 1977 stating :

’_I‘he Treaty is intended Dboth to relieve the special hardships which fall upon
prisoners incarcerated far from home and to make their rehabilitation more fea-
sible, and also to relieve diplomatic and law enforcement relations between the
two countries of the strains that arise from the imprisonment of large numbers
of each country’s nationals in the institution of the other. It constitutes part of
an ongoing effort to improve relations between the two countries. It is also part
of various efforts to establish closer international cooperation in law enforce-
ment activities,

I Wgu}d like to make it very clear that in no way are my remarks intended
to cr1t1c_:1ze the stringent enforcement or harsh penalties imposed upon drug traf-
fickers in Mexico, but are intended to focus our attention upon some problems of
hum&_m. rights that have caused our nation concern. As was stated last year by
Administrator Walentynowicz of the Bureau of Security and Consumer Affairs
of the Department of State: :

. Successful drug interdiction, far from being in conflict with the guarantee of
mghts to prisoners, is in fact dependent upon such guarantees. Thorough law
enforcement is ultimately dependent upon wholehearted cooperation of the publié,
and people will cooperate only when they are confident that their human rights
are not.th.reatened by the enforcement procedures. Unless there is public con-
fidence in just treatment, law enforcement becomes difficult and even ultimately
impossible. .
.“F\_mdament:a_lly a strong policy for the fair and decent treatment of prisoners
leading to social rehabilitation of offenders is fully consistent with a strong,
successful program of drug interdiction. :

. In January of last year, while in Mexico discussing the narcotics situation, I
took the opportunity to visit the Lecumberri Federal Prison in Mexico City and
talked to most of the 70 American inmates of that institution. During that visit,
I heard any complaints concerning their. problems in understanding and receiv-
Ing advice concerning their rights under the Mexican legal system. They told of
yhe frustrations and hardships of corruption behind prison walls, of a lack of and
inadequate Counsel, exorbitant legal fees, of being held incommunicado, of being
tqrtured, and being forced to sign confessions written in Spanish, without the
aid of any interpreter, '

LMy visit to Lecumberri Prison substantiated prior criticisms of the Mexican
penal system. Unfortunately, it was also printed out that those Mexicans im-
prisoned in Lecumberri were often treated with more severity, as they were
assumed to understand the consequences of their acts.

.. I discussed these problems at great length with Mexico’s Attorney General, ‘

with high-ranking members of the Mexican armed forces and with members of
the Mexican Congress, During two separate meetings with President Echeverria,
;pxpressed concern that abuses of civil rights might lead to a cleavage in our
joint efforts of seeking to prevent the use and abuse of narcotics in the United
States and Mexico. '

In February of 1976, I had the privilege of addregsing the 16th Mexico-U.S.
Inte}parliamcantar’y Conference held in Atlanta. At that time I shared with the
Mexican legislators my experiences resulting from my visit to Lecumberri Prison
and the conclusions emanating from the congressional hearings on this issue. In
stregsing the need for our two nations to work together to relieve the growing
tensions resulting from increased enforcement of drug laws. I stated that:

.. We must pot allow the long friendships of our two nations and the snccess of
our many Jjoint endeavors, including international narcotics control, to be placed
in jeopardy by this issue . . . an issue that can be resolved by signifying the
importance that.we attach to the protection of the human rights of all peoples.
The protection of civil rights is not inconsistent with the proper enforcement: of
the laws regulating drug traffic and drug abuse; The proper enforcement of the
law does not obviate the necessity for respecting the law and making certain
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that civil rights—basic human rights are not violated . . . and in preventing
the mistreatment and physical abuse of prisoners. o

Both of our nations need to give more attention to prison reform. I am pleased
to note that there is a growing awareness and concern within Mexico for improv-
ing prison conditions. One of the noteworthy examples of that concern is the
reform of the administration of Lecumberri Prison. The abuses and corruption
at that prison had reached a level where the Mexican Government demanded
rectification. Almost every complaint I registered following my visit was
addressed. :

The Commandant was removed and the Chief of Guards imprisoned on charges
of corrupt practices. The “Mayor’ system of prisoner hierarchy has been abolished.
Prisoners are no longer required to pay rent for their cells or for the retention
of commissioned jobs. All of these reforms were accomplished by marked improve-
ments in cooperation between the new administrators and our counsular officers.

The reforms at Lecumberri have been welcomed by all as an indication of a
new awareness and a sincere attitude for reform by Mexican officials. Lecum-
berri itself ceased to operate as a prison-as of August 26, 1976, Its inmates have
been dispersed to more modern facilities., We hope that with its passing we have
seen the end of the pattern of extortion and brutality which became its trade-
mark. [See attached New York Times report of June 30, 1976, appendix A.]

There have also been significant improvements in both the living conditions of
many Americans and the prospects for their early release, as the result of the
Mexican government’s initiatives in regard to parole and transfer of sanctions.

The adoption of new legislation in Mexico to extend parole to drug offenders
on the same basis as other conviets has the potential of helping to remove some
of the tensions that have generated from this issue. While such a bill failed to
pass before their Congressional adjournment in December, it is hoped that favor-
able action may take place when the Mexican Congress reconvenes in September.

Recent reports have indicated that Attorney General Oscar Flores has elimi-
nated another source of irritation with the decision of the Mexican Government
not to press charges agiinst persons found possessing small amounts of narcotics
that are clearly inténded for personal use. This decision could result in the
release of a substantial number of Americans now being held on charges of such
possession. In the future this action will help prevent abuses as the number of
Americans arrested declines under the new guidelines. (See Washington Post
article of April 16, 1977, appendix B.) -

All of these actions should further help resolve aspects of the overall problem.
Relief from current trends will continue to be welcomed as the arrests of Ameri-
cans -continue with improvements in narcotics enforcement programs. As we seek
to increase our cooperation with the Mexican Government in interdiction efforts,
we must also give thought to 'what happens to Americans that get caught.

On the 27th of last month, I once again had the privilege of addressing my fel-
low Mexican legislators at the 17th Mexico-U.S. Interparliamentary Conference
held in Hermosillo, Sonora, At the May meeting I reviewed the progress that had
taken place during the last year, including the advances of the treaty before
you. While stressing the need once again to seek a solution to the problems
raised by Americans in Mexican jailg, I sought to open a two-way street for
mutual concern about all prisoners, stating: :

For our part we must not ignore the hundreds of Mexican nationals who are
imprisoned in U.S., Jails. Not counting our state and local facilities, it is esti-
mated that more than 1,200 Mexican nationals are held in Federal prisolis across
the United States. In the State of California alone there are between 400-500
Mexicans incarcerated.

Just as we seek to insure the full protection of the human, rights fer the United
States prisoners abroad, we urge the other nations to become concerned about the
human rights of their citizens abroad. In recent months we have noticed with
enthusiasm an inerease in the visits to our jails by Mexican consular officials.
We will give prompt attention to any complaints expressed by your countrymen of
possible abuse or wrong doing by any U.S. prison officials. We are committed to
preventing the violation of basic human rights of any person in any country.

While attending the Interparliamentary Conference in Hermosillo, I took
advantage of the opportunity to visit the Sonora State Prison. Accompanying me
on the visit was Mexican Congressman Victor Manzanilla-Sehaffer. i

In stark contrast to Lecumberri, the Sonora Prison is a modern, clean penal fa-
cility. Both Congressman Manzanilla and I talked at length with nitie Americans
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being held at that institution. Unlike the horror stories of the past, without excep-
tion every man readily admitted that the prison conditions at Sonora were as good
as can be expected in a prison, There were no complaints of discriminaticn, preju-
dice or extortion. The complaints that the prisoners did have were related to their
early stages of arrest and to their difficulties in dealing with the Mexican legal
system,

One of the major problems that we heard about was the need for eariy noti-
fication of arrest and for prompt access to the deltainee in accordance with the
Vienna 'Convention ion 'Consular Relations to which both our countries are signa-
tors. We are convinced that the Mexican Federal Government is in full accord
with our position. Unfortunately, in practice, the implementation of this accord
is uneven and spotty at the local levels. We all recognize the importance of not
only sharing our concerns at the highest levels of govermmnenit, but our thoughts
and ideas to be effective must permieate the working levels of government.
First the upper echelons of government must acknowledge the problem and then
they must relay itheir concerns and programs to 'the lower bureaucratic levels in
order o effedtively und positively respondl, It is alt this level where they make

-the arrests, question the accused, and guard the prisoners. Accordingly, we
, should make certain ithat our thoughts and ideas are being communicated to this’

level o insure the protection of ithe rights granted to all prisoners, boihh Mexican
and American. :

'Ag testimony to the sincerity and understanding of the Government of Mexieo,
they have acted quickly to complete all needed legislative actions, including Con-
stitutional changes ko ratify the itreaty. This action completed in a little more
than o month after the initial agreement, demonstrates the dedication of the
leaders of ithat country fto resolve this source of friction between our two nations
ina swift manner. .
+»Unlike the monumental tasks of restraining the hundreds of thousands of ille-
gal aliens entering ithis cdountry, destroying the thousands of acres of illegal
Poppy cultivation, or guaranteeing the absolute protection of every prisoner, the
ratification of this treaty was seen as a clear way o reveal the ‘true desire to

help . . . a desire that is often masked by the frustrations of government.

bureauracy in a developing nation. If there was one message heard above all oth-
ers at the recent interparliamentary meetings, it was tthalt “on ithis issue we have
acted, it is now up tto you.” . . -

~While we cannot bring about immediate change in the vast differences of our
two cultures and peoples, ‘and ithe differences in our Tespective laws, we do share

the same desire to protect the human rights of all our citizens. We shiould increase

our efforts in both of our nations to educate our youth about the horrors of prison
life before they commit a erime. But, most important, we should bring pressure
to bear on the governments of both our nations to insist on 'the fair and lawful
treatment 'of all prisoners. ~

It is hoped that the consummation of this treaty will help relieve the special
hardships which fall upon prisoners incarcerated far from home, In additjon it
will help remove some of the strains on the diplomatic and law enforcement rela-
tions between our two countries that have surfaced as a result of the imprison-
ment of large numbers of each others citizens. _

Perhaps, some day ‘there will be no need for such a treaty. But, as Secretary of
State Viance stated in his March report tho 'Congress on ithe status of United ‘States
Citizens detained in Mexico ;

Unfortunately there are still substantial cases in which U.S. citizens are not
receiving the full rights guaranteed to them under Mexican law, . . .

‘While it is true that the total number of eases of substantiated abuse represents

a'small percentage of the total number of arrests, we cannot be complacent. As

wag noted in our previous report, as long as one American citizen is not being
accorded his human and legal rights under Mexican law, we will not be satisfied.

Clearly, real progress has been made in respecting the human rights of all
United States citizens detained in Mexico, and the prospects for further progress
are encouraging. However, I regret that I cannot report that we are fully satis-
fied with what has been accomplished thus far, Unfortunately, there are still
many cases in which U.S. citizens are not receiving their full rights under Mexi-
can law. While the ratification of this treaty will not of itself resolve the many
problems we face, it will provide some relief to the strain that the imprisonment
of Americans in a foreign land has caused.

The Mexican Government and people have responded to our cries for help. In
turn we should respond with the same show of sincerity and convietion and seek
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every opportunity to resolve the problems that we both share. Accordingly, I
urge the distinguished members of this committee and the entire Senate to sup-
port the ratification of the Treaty of the Execution 'of Penal Sentences between
the United States and the United Mexican States.

APPENDIX A
[From the New York Times, June 30, 1976]
MEXICAN PRISONS SAID TO IMPROVE

WasHINGTON, June 29.—Conditions for Americans imprisoned in Mexican jails
have improved markedly in some respects since J anuary, the Ford administration
told Congress today. ' : _ ‘

However, in testimony before a House International Relations subcommittee,
William H. Luers, Deputy Assistant Secretary of State, said some of the 607
American citizens jailed in Mexico are still subject fo physical abuse.

According to Mexican authorities, about 83 percent of the Americans were
arrested on narcotics charges. ) : '

M. Luers, who is responsible for Central American and Caribbean matters in
the State Department’s Bureau of Inter-American Affairg, said that while there
have been ““a number or real areas of improvement” in the Mexican jails, there
were others where “no meaningful improvement can be reported.” :

COMMANDANT REMOVED

The foremost improvement, he said, was in the administzation of Lecumberri
prison in Mexico City, where the commandant was removed a month ago and the
chief of guards imprisoned after corrupt practices, including extortion, were
revealed. ‘ .

Amerjeans in Lecumberri have been given access to English-language books
and periodicals for the first time and have been allowed to Yorm football teams.
Awerican consular officers also have broader access to prisoners in Lecumberri,
he said. .

However, Mr. Luers indicated conditions remained poor in Mazatlan prison,
and he also reported :an incident in which two American prisoners were assaulted
by Mexican guards. .

He said that of 334 iAmericans arrested in Mexico since the beginning of the
year, 61 cases of physical abuse had been substantiated—a rate of 18 percent.

The new American prisoners include 57 women, the administration has learned.
The American prison population in Mexico has increased by 85 since June 1975.

“We are most concerned about the lack of significant improvement in the
treatment of U.S. citizens in the period shortly after their arrest,” he said.

Mr. Luers told the House subcommittee on international political and military
affairs that the administration welcomed a- Mexican proposal that the two coun-
tries study the possibility of exchanging prisoners so that they might serve out
sentences in their homelands. .

He said Ambassador Joseph J. Jova has been instructed to begin discussions
with Mexiean authorities on a transfer agreement.

—r

APPENDIX B
[From the Washington Post, Apr, 17, 1977]

MEXICANS DrorriNg DRUG CASES AGAINST SMALL-USE TOURISTS

(By Marlise Simons)

Mexico Crry, April 16—In @ move that should make Mexico less perilous for
American visitors, the Mexican Government hag decided it will no longer press
charges against persons holding small amounts of heroin, cocaine or marijuana
that are clearly intended for personal use.

As a result, 15 Americans have already been secretly handed over to U.S.
officials and sent across the border in the last 2 weeks,

Another 30 Americans should be released by the end of this month when the
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authorities plan to drop charges against some 2,000 persons who have pee,n
arrested, but not yet tried, for possessing small quantities of drugs, said Mexico’s
new attorney general. . . L . .

The attorney general, Oscar Flores, said in an interview ithat he is moving
to solve another bilateral headache, the problem of aireraft and cars stolen in
the United States and brought to Mexico. Owners have charged that Mexico was
violating the 1936 U.S.-Mexican convention on return of stolen pr_opertsf. .

Of almost 200 stolen U.S. aircraft listed as awaiting release or mvestl_gatlon,
only 16 were returned in the last 8 years. But in the past month,.Mexmo has
handed over 42 stolen planes to the U.S. embassy for return to their owners.

Officials are now tackling the enormous task of checking thousands qf cars to
see if they were stolen in the United States. “It looks like the Aqlerlcans are
more interested in collecting itheir insurance money rather than in collecting
their car,” said Flores. ‘““People try to get their planes back, but they rarely
bother with a car.” _

The aim of the drugs decision, Flores said, is to reduce the chances that people
are subjected to arbitrary arrests and extortion by police and lawyers when
caught with small amounts. . .

At present, he said, Mexico’s tough anti-drug laws are lopsided, with ‘too
much punishment for the small user. “Even if the person does not get a lgng sen-
tence, it may take 1 year for the trial to come up. And in that time, dishonest
police and lawyers have often had a chance to bleed people for m_oney.”

Every year, almost 8 million American tourists come to Mexico. Many more
cross the border for short trips. As marijuana smoking spread in tpe United
States, the number of Americans caught here with the coveted “Mexican gold”
increased. The 15 persons released this month, for example, were all arrested
with only a few marijuana cigarettes and held for 8 to 4 months.

A treaty, permitting Mexicans and Americans arrested across the border to
serve their sentences at home, awaits ratification and enabling legislation.

The unexpected Mexican policy change toward small drug users does not apply
to traffickers. Of the 592 American currently held in Mexican jails at least half
have been accused of transporting cocaine from South America or dealing in
large amounts of Mexican marijuana or heroin destined for sale in the United
States.

“We are not changing the law and not establishing any minimum amount
permitted,” the attorney general warned. “We'll look at everything case by case.
Somebody with only five cigarettes caught selling at a school is a pusher, as
far as ’'m concerned.” :

A tough, outspoken and pragmatic man, Flores has brought considerable

relief to U.S. embassy officialy here who found it difficult to deal with the often.

antagonistic previous administration.

“I'll give you your prisoners, if you just move them out of the country, the
same day,” Flores told U.S. consular officials. _

“Sure we'll take them,” U.S. Consul General Vernon McAninch replied. For
the 15 newly released Americans, the U.S. consolate hastily raised money from
the prisoners’ friends and relatives or made loans for the return tickets. “Of
course we are very pleased with this new development,” McAninch said.

OPINION OF PROPOSED TREATY AS DRAWN

The Caarrmaw. Thank you very much, Congressman Gilman. Let
me ask both Congressmen this question. Are you in favor of the pro-
posed trealy as it is drawn ?

Mr. Starg. Mr, Chairman, I would say that I am in favor of it. My
only reservation, and I am not really competent to discuss it, is
that the constitutional experts must make sure that we can, under
the treaty, protect the constitutional rights of our own citizens. Other
than that, I would say that yes, I am wholeheartedly in favor of the
treaty.

Mly Gruman. Mr. Chairman, T would add that T certainly favor the
objectives of the treaty to exchange our prisoners and to permit the
prisoners of both countries to serve out the balance of their time in
prisons in their own country. I think that the alien methods of treat-
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ing prisaners have created a great deal of tension and have created a

wide gap between our two countries at a time when we should be
working very closely together on a very serious problem, the problem
of illicit narcotics trafficking, :

; Thze CuARMAN. Senator Church, do you have anything at this
ime?

Senator Caurcm. Thank you, Mr. Chairman. I don’t know if I have
questions of the Congressmen, but I am very much aware of the prob-
lem. A number of my own constituents, families in Idaho, have chil-
dren in Mexican jails. In some of these cases, Americans are being
}:.e_lc:;1 for long periods of time without being charged and without being
ried.

AMERICANS WHOM TREATY DOESNT REACH

. Now, as this treaty is written, welcome as it is in the objective
1t seeks to serve, I take it that the Americans who find themselves
lmprisoned, but without being charged and without being tried, would
not be reached by this treaty. ‘

Mr. Starx. Senator, that is quite right.'It is a step in that direction,
but more must be done somehow to encourage the Mexicans to obey
their own laws, which prohibit the kinds of things that you mention.

Myr. Gruman. If I might add, Senator, I think that the adoption of
the treaty would help to expedite some of these cases that are long-
lingering. :

When I visited the Sonora Prison, I found three young college
students from the Southwestern part of our Nation who had been
lingering in the jail from November through May, having been
charged with possession of some 50 grams of marijuana, some cigar-
ettes that they had in their possession when they crossed the border or
that they had picked up on the Mexican side of the border. They
had not even been indicted at that point. When we raised the issue
and the Mexican authorities looked into the problem, they discharged
them within a few days thereafter. The Mexicans have now embarked
on a policy of releasing those who are charged with just minor of-
fenses, rather than incarcerating them for long periods of time.

EXPEDITION PROVIDED BY RATIFYING TREATY

I do think that the adoption of the treaty would help to expedite
that situation. A great deal of it has to do with bureaucratic process
and the slow manner in which some of these cases are being processed.

Senator Crmurca. I would hope that the adoption of the treaty
would have that effect and that we could get some of the very vexing
and really tragic cases attended to. I am inclined to agree with you,
that if wo ratify the treaty and put it into effect, perhaps that would
help to move along the resolution of these other cases.

I think I have no further questions, Mr. Chairman.

The Cramarax, Senator Javits.

COMMENDATION OF WITNESSES

Senator Javirs. Thank you, Mr. Chairman. There is a, feeling which
I would like to express to both my colleagues, and especially to Con-
gressman Gilman, whom I have known for so long.
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This is a tremendous demonstration to me of why our people need
to understand the Congress and what it does. You hear all about
junkets. Here you two Congressmen have really put yourselves out
in a major way to render a service to our country and its people. You
have worked very hard on this and you are still at it. You are follow-
ing through very admirably. I would hope that this is eloquent refuta-
tion to the nonsense about people not working. People don’t have to
work here; they can be on a junket right here by not attending to their
buﬁiness and doing nothing but going to vote or answering a quorum
call. ;

Thank you both very much.

M. Srark. I thank the Senator for his kind remarks.

Mr. Gizmax. Thank you, Senator J avits.

ARE MEXICAN AND CANADIAN PROBLEMS THE SAME?

The Cramman. I noticed in your discussion and also in our outline
that we are talking about both the Mexican and Canadian treaties. Are
the problems essentially the same ? '

.. Mr. Stark. To my knowledge. Senator, we don’t experience the
problems of our citizens being denied human rights and process under
the Canadian laws. Certainly it has never come to my attention that
this is the case. :

"*There has been some indication, but that is purely hearsay as far
4s we are concerned, that there seems to be less discrimination against
Canadians in Mexico than there is against American citizens, but
I really have no facts to support that.

 Mr. Giumaw. I have not received any information or complaints
with regard to any of the Canadians, Senator.

I3
v

CONSTITUTIONAL QUESTIONS INVOLVED

- The Crarrmax. Of course, the facts may be different, but there are
eonstitutional questions involved, aren’t there? These are the same
with both countries. Is that not your opinion ?

Mr. Srarx. I would suspect so. It is my understanding that both
our and the Canadian laws derive from the English system, and I
believe they would have the same problems with the Napoleonic Code
m Mexico. That would be my pedestrian guess, that they would be
the same. . '

Mr. Giramawn. I am frank to say that I have not taken a close look
at all of the constitutional issues involved in the treaty, so that at this
point T am not able to respond fo your question, Mr. Chairman.

« The Caamman. You would think, though, even though you have
not looked into it, that there would be constitutional questions involved,
Would you not?

* Mr. Grmax, T have talked with T believe one of the constitutional
consultants to this committee, who seemed to indicate that while there
were some issues that had been raised with regard to the constitutional
issue, there was thinking that these could be overcome by way of
legislation.

' Mr. Stark. I am concerned, as T mentioned earlier, Mr. Chairman,
that there are constitutional problems. T guess I can resolve them in

‘several ways.
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I think that this committee in its deliberations is not going to deal
with those capriciously and is going to get the best advice it can -and
design the treaty to protect, the constitutional rights of our citizens.
In the final analysis, I guess if T had to make the choice for our own
citizens, I would feel a whole lot more comfortable about our protect-
ing the rights of our own nationals if they were’in this country. T
think they would be accorded better rights and’ rights more tonsistent
with the American tradition than they are now being ‘accorded in
Mexico. ‘ : ‘

So, if T had to take a chance on erring and make that decision for
these people, I guess I would choose to bring them home, and then we
could deal with them in ways more consistent with our own social and
cultural code. . '

PROBLEM OF TRANSPORTATION OF DRUGS

The Cuammax. With reference to the offenses, did I understand
that the transportation of drugsisa problem? : S
- Mr. Stark. We have a serious problem of narcotics traffic between
Mexico and our country. Qut of the 600 people incarcerated, I would
suppose that two-thirds were in there on marcotics-related charges.
Hovwever, out of those 400 in on narcotics charges, probably less than
half a dozen are there on heroin-related charges, which is the really
serious problem. S

I know that in New York, the Senator’s State, brown heroin is a
pernicious problem, as it is in my own district in California. It is our
understanding that most of- this brown heroin is coming into this
country through Mexico. These arrests do not deal with that problem.
That seems to be another whole orbit of possibly organized dealers.
Most of these people who were arrested had no criminal record, and
those who were transporting narcotics were bringing either marijuana
or cocaine on a fivst-time basis and were people who were first-time
offenders. 2 e o L
So, it was a completely different sort of situation than is present
n our most serious problem at this point, which is the importation
of heroin from and through Mexico to this country. e

My. Giraran. Mr. Chairman, there is no question that the Mexican
trafficking of drugs is a very serious problem. Over 80 percent of the
heroin on otr streets is' derived from Mexican heroin, the brown
heroin. There is no question that our country is concerned about the
traflic that crosses this border. ‘ :

The Caarraan. That is the Mexican border.

M. Giraran. The United States-Mexican border.

- The CrammaN. Does that exist at the Canadian border? -

Mr. Girarax. We also have a problem in the northwest, in the Van-
couver area. I don’t know how much is crossing that border. Our com-
mittee has not yet taken a good, hard look at those statistics. But M.
Bensinger is here. He is the Director of our Drug Enforcement, Ad-
ministration and he, I am sure, would have that information for you
in the testimony he will deliver later on this morning. .

Let me just state this, Senator. It certainly is a very serious prob-
lem. Some of these young people were involved in transporting nar-
cotics. But I think that our State Department Bureau of Security
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and Consular Affairs Chief, Mr. Walentynowicz, best sunmed up
the-premise that we are proceeding on: ‘

that successful drug interdiction, far from being in conflict with the guarantee
of rights to prisoners, is, in fact, dependent upon such guarar* s, Thorough law
enforcement is ultimately dependent upon wholehearted cooperation of the
public, and the people will cooperate 'only when they are confident that their
buman rights are not threatened by the enforcement procedures. Unless there is

public confidence in just treatment, law enforcement: becomes difficult. and even
ultimately imposgible. - ) )

He went on to say that:

fundamentally a strong policy for the fair and decent treatment of prisoners
leading to social rehabilitation of offenders is fully consistent ‘with a strong,
successful program of drug interdiction.

So many of the critics of the exchange of prisoners say well, on the
one hand you are seeking hard punishment, and, on the other hand you
are saying let the prisoners be exchanged. Well, T say that there is no
conflict between these two propositions. What we are merely seeking
to do is to make certain that once they are arrested, their civil rights
are protected. We are not critical of the harshness of the penalty.
If the penalty is to be harsh, so be it. But let’s make certain that in
imposing that penalty, the rights of the individual are not being
violated, both here in our country, and in Mexico.

The Cramman. Thank you very much. T fear I may have taken up
too much time.

Senator Church. n
' CASE OF TERRY JOHN DIXON

Senator Cuurcn. Thank you. Mr. Chairman, I have been reading a
case. A letter has come to me from a young man whose parents live in
Idaho. It gives an account of how he and his wife were treated, how
they were arrested, how he pleaded guilty, under coercian, with the
understanding that if he did so, his wife would be released. He told of
how his wife was then released. Then he undertook to renounce the
declaration that he had made in order to secure his wife’s safety and
return to the United States. .

He sets out the facts as he claims they occurred, which show a classic
case of entrapment. It may all very well be true. He has not been
charged nor has he been tried. He has been in prison for months in
violation of the laws of Mexico. Riots have occurred in the prison and
the Americans have been singled out, beaten, and brutally treated.

Somehow we seem powerless to do anything on his behalf.

If the facts are as he relates them, he would not be in jail at all in
the United States. I would hope that through the ratification of this
treaty we could endeavor to secure the cooperation of the Mexican
authorities to solve cases of this kind.

Senator Javrrs. Would the Senator yield ?

Senator CuurcH. Yes, Jack. But first, Mr. Chairman, if I may, I
would like to place this letter in the record. I think it is a typical
problem of the kind that concerns us most. For that purpose, I would
ask that it be included in the record.

The Cmatrmax. Without objection, that will be included in the
record. :

[ The information-referred to follows:]
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Senator Javits. Would you please yield, Senator Church %

Senator CrurcH, Yes, certainly.

Senator Javrrs. I have hezud what you said. T am familiar with
many of these cases and I have a great deal to do with Mexico, as all
of the members of the committee know.

URGENT REPRESENTATIONS TO. PRESIDENT LOPEZ-PORTILLO. SUGGESTED

I really think that the time has come to ask the President of the
United States to make the most urgent representations to the President
of Mexico, Lopez-Portillo.

[Spontaneous applause by audience. 1 :

The Caamrman. We will have order in the commlttee

Senator Javirs. Lopez-Portillo is a new man, and I think he i isa very
decent man. I think it really is a question of whether the Mexican
Government is superior to its police. I think that is really what it boils
down to.

That, of course, is a, pelsonal opmlon and facts may demonstrate to
the contr ary ; but that is my impression. I feel that the treaty itself is
going to take a while. It may have constitutional problems. I am
hopeful that I will be persuaded as to its constitutionality. But in the
meantime, I really believe that a lot is going on that there is absolutely
no reason to condone.

Perhaps the committee, after it takes the ev1dence—and I would not
do anything except as based on evidence, Mr. Chairman—might ad-
dresg a letter to the President asking him to take this up with the
President of Mexico. I think much more effective and humane admin-
istration of justice can be established in Mexico, and it will do-that
country a lot of good, and it will do us a lot of good.

The Crarraraw. I think that is a good sugg estlon T believe, though,

~that this committee will want to dig into the facts as best it can.

Senator Javrrs. Of course.

The Cumammman. Then, as a part of our consideration of procedules
we might write such a letter, if the committee so decides.

Senator Javrrs. Thank you, M. Chairman.

The Cmamrman, Thank you very much, gentlemen We appreciate
your testimony this morning. :

Mr. Starg. Thank you, Senator.

‘Mr. Grzaran. Thank you, Mr. Chairman. ‘

The Cramman. Now we will ask the attorney general of the State of
Texas, Mr. John L. Hill, to please come up to the witness table.

Judge Hill—T hope you don’t mind my calling you Judge—we are
very glad to have you with us. :

Mr. Hicr. Thank you, Senator.

The CramumAN. Do you have a prepared statement ?

- Mr. Hrww. Yes, I do, Senator Sparkman.

 The Caamman. You may treat it as you see fit. It will, of course, be

printed in its entirety in the record.

HE
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STATEMENT OF HON. J OHN L. HILL, ATTORNEY GENERAL OF THE
STATE OF TEXA§,' AUSTIN, TEX. “

‘Mr. Hirr, Very well. In the interests of the time of this distinguished
panel, I will not say wvery much mote about the contents of that
statement. . ! o

I would like to thank you for the opportunity of appearing on this
Important matter. , »

First, why am I involved—a State attorney general? Our State
has.137 prisoners in Mexican jails today, and as the chief/ law enforce-
ment officer of my State, I am concerned abgut those individual citi-
zens. California has 222 of those prisoners, 4nd I have met with the
Attorney General Evelle Younger of California—a good attorney
general. He is a Republican and I am a Democrat, but we are both
concerned about these individuals who are imprisoned in Mexico.

As a result of our concern, we discussed this matter with the State
Department in March. We had a working session with the State
Department in Dallas. Mr. Younger sent some of his staff people. We
also asked for the cooperation of Bruce Babbitt, the fine attorney gen-
eral of Arizona, and of Toney Anaya, the fine attorney general of
New Mexico. The four border States have become involved from that
time to the present trying to urge upon the Senate the ratification
of this treaty and to become a constructive force in resolving some
of the legal problems that are associated with it.

In our State, we have just come out of regular session, and I arranged
for the adoption during that session of an amendment to our own code
of criminal procedure that would be necessary in order for our State
to cooperate in the implementation of this treaty.

So, we are legally prepared in Texas—and we are morally prepared
i Texas—and weare anxious to have this treaty ratified at the earliest
possible date. You may be assured of our total cooperation and con-
tinued concern.

MR. HILL'S VISIT TO SANTA MARTA PRISON

"1 visited the Santa Marta Prison for Women in March in Mexico
City. I had gone to Mexico City to visit with Oscar Flores Sanchez,
the new attorney general, a very fine gentleman, one who is concerned
about this problem. I visited with him concerning other matters that
are not relevant to this inquiry; but while there, we discussed the
tensions that were building up between our two fine countries over this
problem of the handling of prisoners. I reported to him that we had
75 Mexican nationals in the Texas Department of Corrections, and
that after all, we recognized that maybe some of their citizens would
desire to take advantage of this treaty and that we should just wait
and see.

We had a very friendly exchange, and I said, “General, do you sup-
pose it would be all right? We have four women from Texas at Santa
Marta. I understand that it is just a few miles out of town. Could I
go out and see these women ?” He said it would be all right and he
arranged for transportation. . ‘

I went out there and I will tell you, it was a moving and an emo-
tional experience. When I walked out of that prison that night know-
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ing that I was leaving there with my freedom, I could not feel very
good about the fact that I was leaving behind four splendid young
American women, all in their twenties. They had committed a crime
and had freely acknowledged it. They were used as mules to transport
a small amount of cocaine from Columbia back to the United States.
They never should have done it. They realized that at a young stage
in their lives they had made a mistake, either for excitement or for the
desire to make a couple of thousand dollars, or for whatever reason.

They have been there now for 3 years, and one of them for almost
4 years. The sentences that they have are 7-year sentences. There is
no provision for parole under the laws of Mexico. They had no prior
record and they expressed a great desire to come home and go to high
schools and to Junior high schools to tell the young people of this coun-
try about the dangers of doing what they did and about the mistakes
that they made which ruined years of their own lives and caused
trauma to their families. They want to tell our other young people
not to fool with this kind of situation, to stay out of the drug culture.

. They could come home and would certainly be subject to rehabilita-

tion. They could be a constructive force for this country.

It we don’t ratify this treaty, they will stay another 314 years in
prison and that part of their lives will have been virtually wasted.

This is a very human and humanitarian thing about which we are
talking. T promised those women that I would do what I could as just
one State attorney general, limited in my authority and influence.
I said that I would use whatever I had to urge the Senate respect-
Tully to ratify this treaty at the earliest possible moment and to imple-
ment the necessary legislation. I think if we move expeditiously, hope-
fully by the latter part of the year, some of these young people can be
home and have their freedom. I think that would be a very fine and
constructive thing. :

CONSTITUTIONAL POINTS APPLICABLE TO HABEAS CORPUS

Lastly, let me just briefly comment on the points that have been
raised about the constitutionality applicable to the writ of habeas
corpus. I have been a practicing attorney for almost 30 years. I
came to this oflice out of a legal practice background and it is my
responsibility as State attorney general to interpret constitutional
issues from time to time, so at least you may accept that I have some
degree of expertise in this matter. ,

We have briefed this, and we are perfectly satisfied that the waiver
that is provided in the treaty itself for the suspension of the writ
of habeas corpus is sound. Under this treaty, for example, if any of
these women were brought home and were not released immediately
and they challenged their continued confinement in an American
prison under the writ of habeas corpus, it is provided that they, as a
condition for their transfer, must waive that privilege and they would
have to assert that right in the courts in Mexico, If not, the integrity
of the treaty could be impaired. '

We believe that that is a practical answer to the problem and we
think the Supreme Court would sustain it. We are leaving with you
a brief—some notes which we prepared in our office—which is not a

82-305 O - 77 -3

R R it ARG P T s : y A R S S AT N AT R er)

B

2

2
.

f
i
1
i
i
i




S SITUPE S

30

part of my statement. I would like to leave that with you as an adden-
dum to my testimony. In if, we give you our legal opinion for whatever
it is worth, that we believe our Supreme Court would sustain that.
If we are wrong, what really have we lost? Should we tarry now
to debate the refinements of that legal argument while people who
should be brought home have their freedom delayed? I think not.
T think the better legal position is that we can proceed this way and

. that our Supreme Court would sustain it.

T am open to any questions that you may have.

The Cramazan. Thank you. .
“71: would be glad to have the brief that you referred to, and with-

out obiection, it will be printed in the record.
I'Mrj. I—Iill’s’ prepared statement and the brief referred to follow:]

[ Additional material submitted by Mr. Hill is in the committee. ]

'PREPARED STATEMENT OF JOoHN L. HILL, ATTORNEY GENERAL FOR THE
STATE OF TEXAS

My name is John L. Hill, I am the attorney general for the Statg of Texas.
I am here today to urge ratification of the prisoner exchange treaty with Mexico.
It is a carefully drafted document that offers a workable solution for a very
difficult problem: The problem of detention of United States citizens convicted
of crimes in Mexico and Mexican nationals convicted of crimes in the United
States.

The problem is a very real one. It is estimated that there are 137 prisoners
from Texas alone incarcerated in Mexican prisons at present.

Incarceration of one country’s nationals by the other country has a detrimental
impact on two levels: .

The first is on the individual level. A person convicted of a crime in a faraway
country faces special problems in adjusting to confinement and in beginning the
task of rehabilitation. Usually, there is a language barrier making communica-.
{ion difficult. The individual is often far from family and friends, and is thus
denied the emotional support and understanding that is essential to successful
rehabilitation.

The second level of impact is much broader. Incarceration of large numbers of
one nation’s citizens by another places great strain on the diplomatic relation-
ship between the two nations. The national news of the past several months is
filled with reports of incidents and commentaries that evidence the tension and
strain resulting from the existing situation.

The treaty goes far to lessen the detrimental impact of conviction of one coun-
try's citizens of a crime in the other country. It does 8o by providing a mech-
anism to transfer offenders to their home countries or communities so that they
can pay their debts to society in a setting that doesn’t have the additional ob-
stacles to rehabilitation under a language barrier and cultural estrangements
while insuring the integrity of the convicting country’s judicial process.

It insures the integrity of the convicting country’s judicial process by provid-
ing that a transfer will only e allowed if no appeal or collateral attack upon the
offender’s conviction and sentence is pending and the prescribed time for appeal
has expired. Further protection is provided by article VI of the treaty giving the
transferring state exclusive jurisdiction over any proceedings intended to chal-
lenge, modify or set aside a sentence.

The treaty promotes a number of very important interests.

It promotes the government's interest in dignity and sovereign integrity by
requiring the consent of all governments affected by a given request for trans-
fer before the transfer can be made.

It promotes the state interest in being free from civil liability to transferees
iy making transferred offenders the responsibility of the federal government in
the receiving state.

It promotes the individual's interest in personal dignity and self-determina-
tion by requiring his consent before the transfer can take place. Sections 4107
and 4108 of the proposed act to implement the treaty specify that the required
consent must be made voluntarily and with full knowledge of the consequences
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of such consent. As an additional protection of the interests of the individual
offender, section 4109 of the proposed act, givts the offender the right to advice
of counsel, and specifies that counsel will be appointed if the offender is finan-
cially unable to afford one,

~Perhqps the most important interest promoted by the Prisoner HExchange
Treaty is our nation’s interest in the well-being and safety of her citizens whether
at home or abroad.

It must be remembered that Mexico has a valid interest in seeing that the laws

(_)f Mexico are respected and that the integrity of the Mexican judicial process
Is maintained. The United States has a vital interest in seeing that her citizens
are accorded the dignity and respect that any human being is due.
_ The best way to give effect to both interests is to provide a way to bring those
inmates home who wish to come home to serve out their sentence and to pay
their debts to society. By providing a mechanism to bring United States citizens
back to the United States, this Government is best able to insure that the condi-
tions of imprisonment will accord with the requirements of due process and
human rights, and that eptimum conditions for rehabilitation are present.

The Prisoner Exchange Treaty provides the necessary mechanism. It does so
in a manner that safeguards the interests of the sovereign governments and the
individual offenders. .

Therefore, as one of the State attorneys'general who sponsored the Southwest-
ern States Conference on Crime and the Border, I applaud the objectives of the
treaty and urge that it be ratified and that the proposed enabling legislation be
enacted as quickly as possible.

NOTES FOR ATTORNEY GENERAL JoHN I, Hivr, June 15, 1975
ON THE QUESTION OF ITABEAS CORPUS

I believe that the Report of the Border Committee is correct in its conclusion
that the question of whether or not the limitation on possible challenges to the
validity of the offender’s conviction is an unconstitutional suspension of the writ
of habeas corpus must ultimately be resolved by the Supreme Court. Having said
this, I thinlk it is important to recognize that case law and policy considerations
give guidance as to the likely outcome, Furthermore, I believe that the outcome
will be that the provision of the treaty limiting challenges to the legality of an
offender’s conviction to the courts of the transferring nation will be upheld as
constitutional. ‘

In Neely v. Henkel, the Supreme Court held that the constitutional provisions
relating to the writ of habeas corpus, bills of attainder, trial by jury for crimes
and various other guarantees of due process “have no relation to crimes com-
mitted without the jurisdiction of the United States against the laws of a for-
eign country.” 180 U.S. 109, 122 (1901), In Wilson v. Girard, the Supreme Court
stated that “(a) sovereign nation has exclusive jurisdiction to punish offenses
against its laws committed within its borders.” 854 U.S. 524, 529 (1937). Under
the treaty, any offender transferred to the United States would have to have been
convicted by the Mexican courts of a crime committed in Mexico in violation of
Mexican law. The Supreme Court’s reasoning in Necly v. Henkel and Wilson v.
Girard, leads one to the conclusion that in that situation the constitutional pro-
vision regarding the writ of habeas corpus would be inapplicable and the Mexican
courts would have exclusive jurisdiction over the offense.

In passing on the constitutionality of the provision, it is important to keep
in mind both the reason tor the provision, to protect the integrity of the trans-
ferring nation’s judicial process, and the purpose behind the treaty——to provide
the offender with the optimum opportunity for rehabilitation. Unless some safe-
guard exists insuring that the integrity of the transferring state’s judicial process
is respected, it is extremely unlikely that any agreement to transfer offenders
would be possible, Only with the kind of safeguard embodied in the present
treaty can the salutary goals of the treaty be achieved.

TFurthermore, it must be stressed that an offender may only be transferred if he
consents., This consent must be made voluntarily and with full knowledge of the
consequences of transfer. One of the consequences is that an offender waives any
right he might have to test his convietion by a writ of habeas corpus. This waiver
should be sustained ag a valid, binding waiver. The Supreme Court, on a number
of occasions, has recognized that an individual can waive a fundamental con-
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itutional right in order to assert another or ir order to gain some tactical or
Is)f.lotélgduml Mgva11tage. For example, in Faretta v. Oalifornia, the Supreme Court
ruled that an accused could waive his right to counsel in order to assert his right
to represent himself. In deciding whether a waiver of an 1mporta}1t right is valiq,
the Supreme Court has looked at two primary factors‘: Voluntariness and knowl-
edge. If a waiver is made voluntarily with knowledge, it is upheld. See,_for exam-
ple, Johnson v. Zerbst, 304 U.S. 458 (1938) or Boykin v. Alabama, 895 U.8. 238

69). :

(lg‘he) proposed statute to implement the treaty insures tl}at both factors arve
present before -an offender can be transferred. The statute imposes a duty on a
United States Magistrate to determine that the consent of the offender is made
voluntarily and with full knowledge of the consequences of_such consent. Section
4108(a). Furthermore, the offender is given the right to advice of counsel, Section
4109. Clearly, the requirements for a valid waiver must be fulfilled before a
transfer may take place, and therefore, the provision should he valid.

TExas PROPOSED LEGISLATION To IMPLEMENT EX. D, 95-1

[Supplied by John I. Hill]

A BILL TO BE ENTITLED
AN ACT

i"élating to the authority of the governor under a treaty between the United States
and a foreign country for the transfer of convicted offenders, amending Chapter
42 of the Code of Criminal Procedure, as amended. '

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS

SECTION 1. Amend Chapter 42 of the Code of Criminal Procedure, as amended,
by adding a new article 42.17 to read as follows : _

““Article 42,17, Transfer Under Treaty, When a treaty ig in effect between the

United States and a foreign country providing for the transfer of convicted
offenders who are citizens or nationals of foreign countries to the foreign coun-
tries of whieh they are citizens or nationals, the Governor is authorized, subject
to the terms of such treaty, to act on behalf of the State of Texas and to consent
to the transfer of such convicted offenders.”
SEC. 2. The importance of this legislation and the crowded condition of the
calendar in both houses create an emergency and an imperative public necessity
that the constitutional rule requiring bills to be read on three several days in
each house he suspended ; and this rule is hereby suspended and that this act
take effect and be in force from and after its passage and it is so enacted.

REPORT OF THE PANEL ON THE TREATY FOR THE TRANSFER OF PRISONERS

- The Treaty between the United States and Mexico for the BDxecution of Penal
Sentences has been signed by both governments and the Mexican Legislature has
given its approval for the Treaty. The Treaty was submitted to the Senate on
February 15, 1977, In the near future the implementing legislation will reach the
United States Congress, Attorney General Griffin Bell hag promised his support
for the ratification effort, Over the past monthy the states, and particularly the
Southwestern states, have communicated their concerns over the Treaty to the
federal government, Authorities in Washington have responded in an effort to
accommodate these concerns, Consequently, it ig expected that implementation
of the Treaty will have a minimal impact on state criminal justice
administrations.

This is the expected result because tlose prisoners who are received from
Mexico will be under the Jurisdiction of the United States Attorney General, and
t;heref(_)rq will be federal prisoners or parolees. If prisoners are to be housed in
state facilities, separate agreements under existing law (e.g., 18 U.8.0. §§ 4002,
")00{3). between federal and state authorities must be executed. Further, it is not
antxc.lpated that dangerong criminals will be retursed from Mexico and set ab
large in the United Sfateg since federal authoritieg must consent to any transfer,
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The panel recommends that the Attorney General of the border states make the
Tollowing statement regarding the Treaty:

“We applaud the objectives of the Mreaty between the United States and
Mexico on the Execution of Penal Sentences and appreciate the diplomatic and
humanitarian concerns which underlie its negotiation. As the chief legal officers
of our respective states we recognize the Constitutional issue which Article VIT
of the Treaty presents when considered in the light of the due Process and habeas
corpus clauses of the United States Constitution, This issue can only be resolved
by the United States Supreme Court. We have carefully reviewed the language
of the Treaty and of the March 14, 1977, draft of the federal implementing stat-
ute, We are satisfied that the language of each safeguards the interest of our
states and see no reason why each should not receive approval by the Congress
of the Uhited States.”

This report approved by the Southwestern States Conference on Crime and the
Border April 23, 1977, for transmittal to border states Attorneys General,

JAOK R. WINKLER,
Chief Assistant Attorney General,
Panel Chairman.
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Mesxico prepared
for prisoner swap

By BOB DUDNEY 4
Times Herald Washington Bureau

WASHINGTON ~ Mexican Presi-
dent Jose Lopez Portillo says his gov-
ernment is prepared to begin immediate
repatriation of several hundred Ameri-
can prisoners now held in Mexican jails,
but he said the United States must first
act on a reciprocal agreement. .

“We are ready now,” Lopez Portillo
told an overflow crowd Tuesday during
a question-and-answer session at the
National Press Club. He noted, howev-

er, that the United States has not yet

ratified a prisoner exchange treaty
signed last November, | ,

The treaty, formulated largely in re-
sponse to American accusations that the °
Mexican prison system was riddled with
brutality, corruption and unsanitary
conditions, permits U.S." and Mexican
nationals to serve their sentences in:
their own counixies.

Mexico quickly adopted the arrange-
ment,

The White House later said President
Carter, who has been meeting with Lo-
pez Portillo this week on mutual U.S.-
Mexican problems, sent the treaty to the
Senate for ratification. The matter will
be referred to the Foreign Relations
committee, probably sometime next
week, Senate officials said. R

Carter press secretary Jody Powell
said that in addition to simple ratifica-..
tion the treaty will require additional
legislation since the exchange may in-
crease costs in the U.S. prison system.
He said this is because some Mexican
nationals may choose to remain -~ in
American jails.

Authorities estimate there are about
600 Americans currently imprisoned in -
Mexico, the Idrgest share on drug-relat-

. ed charges. There are nearly 1.200

Mexican nationals jailed in this ocountry:

Lopez Portillo, who took over the
presidency last December, is in his third
day of a four-day state visit to Washing-

ton. He is the first foreign head of state -

to visit the White House since Carter

" was inaugurated,

Lepez Portillo also said the U.S. could

. help stop the flood of illegal Mexican

immigration across the border by under-

“taking measures which would help the

Mexican economy.
“A country of Ymnﬁgrants (such as the

U.S.) must not be surprised by these
people who come to the U.S. wanting
work,” Lapez Portillo said. “It is a result
of Mexico's general economic situation.”

U.S. authorities believe, as, many as
five million aliens enter this country il-
legally each year, and that most come in
search of jobs due to the high level of
unemployment in Mexico, and ' other
Lutin American nations.

Lopez Portillo said Mexico's ‘current
economic situation could be improved
with a lowering of U.S. trade barriers to
Mexican imports, Mexico has a chronic
$2 billion balance of payments deficit
with the United States alone and more
than $25 billion worldwide.

Despite Mexico'’s growing role as a
petroleum producer, the Mexican presi-
dent said his nation has no plans to join
the Organization of Petroleum Export-
‘ing Countries (OPEC).

Mexico's reserves are estimated con-
servatively at 11 billion barrels, largely
untapped, and it could become. the ma-
Jor supplier of crude oil and natural gas
tothe US. '

The Mexican chief executive indicat-
ed, however, that his country intended
to wring a good price cut of its petrole-
um.
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The Cuamraray. Senator Church, do you have any questions?
Senator Crurcm. Yes; thank you.

MR. HILL'S PROPOSAL

Mr. Attorney General, would you review again for me the proposal
yvou made? Is this in the forn of a reservation, or is it an amendment
to the treaty ¢ What exactly are you proposing?

It is not our prerogative, as you know, to change the treaty. We can
either ratify it or refuse to ratify it, or ratify it subject to a reservation.
But we cannot change the terms of the treaty.

Mr. Hwr, May I extend my vemarks for about 3 minutes to place
this in the record ? I think it is rather important.

Senator Crurcr. Yes; I thinkit should go into the record.

Mz, Hrrr. This comes out of our Border Law Conference, Senator,
which was held just recently in San Diego, and which was attended
by the Honorable Griffin Bell and by the attorney general of Mexico.
I participated in our subcommittee meeting. That was & Border Con-
ference involving Mexico, the United States, and our border States,
both on the American and the Mexican side. We will follow that up
on Qctober 3 and 4 in El Paso with an additional meeting.

Out of that meeting came a report of the Border Committee on this
treaty in which we all, the attorneys general, applauded the purposes
of this treaty and asked for its ratification. I am authorized to have
that in the vecord, and I believe it has been submitted as part of the
record. If not, it will be a part of my addendum.

With that background, let me read my notes on the question of
habeas corpus into the record.

The Cmamman. May I ask you something? You just referred to an
agreement among three attorneys general?

My, Hirr. Four.

The Cmamaax. Was that included in the brief that you presented
earlier?

My, Hrwwn, No, sir. :

The Crramraan. That isall right. T just wanted to be sure that there
would be two separate insertions, and there will be.

Mr. Hirnn. Yes, siv; I will ingert notes for Attorney General John L.
Hill of June 15, 1975, on the question of habeas corpus, and T will in-
sert the resolution adopted by the Border States at their conference in
San Diego.

The Cmairmax. Let me say that we have received statements in sup-
port of the treaty with Mexico from the attorneys general of New
Mexico and Calitornia and that the matter to which you referved is
included in their brief and that is & part of the record.

Moy, Hir. Very well.

Aro the cases included? T don’t want to transgress on your time,
T think what I am going to read is important to the record and I don’t
believe it is duplicative, Senator Sparkman, of the other reports.

Shall I take the time to do it?

The Cratrnan. Let us take it and we will have the stafl’ check to
malke sure that nothing is omitted from the vecord. All of your state-
ments will be in the record, of course.

Mr. Hirrn, Very well.
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[The information referred to follows 1]

PREPARED STATEMENT OF TONEY ANAYA, ATTORNEY GENERAL FOR THE STATE op
NEwW MEXICO

Members of the committee, as attorney general of the State of New Mexijco,
I wish to express the support of this office for the proposed prisoner exchange
treaties with Canada and Mexico, We understand that the proposed treaty with
Canada is in most respects parallel to the one between the United States and
Mexico. The treaty with Mexico is of particular concern to this State inasmuch
as we are informed that there are ut least nine New Mexico citizens currently im-
prisoned in Mexico who Dossibly could benefit from the treaty with Mexico.

Our support is based upon the following considerations :

1. The proposed prisoner exchange pursuant to the treaty is essentially a hu-
manitarian effort to permit individuals confined in alien jailg to be returned to
their country of citizenship where they would then serve the sentenced imposed.

2. The treaty maintaing harmony between the respective governmentsy party
to the treaty inasmuch as the sentences imposed by each are given complete
effect except to the extent that the parole laws of the receiving government affect
the duration of confinement.,

3. No prisoner is transferred against his will. He must consent to the transfer.,

4. Inasmuch as the proposed implemen/.ng legislation - allows each State to
reach suitable agreements with the Federal Government pertaining to the custody
of transferred prisoners in State institutions, the exchange will have g controlled
impact on State penal systems.

5. When this treaty becomes effective the exchange of prisoners pursuant to it
should remove existing friction between the United States and the Republic of
Mexico in the area of citizens confined in foreign prisons.

I regret that I cannot appear personally and testify before the Senate Foreign
Relations Committee, but I hope that this statement of support will assist the
committee, ,

STATE or CALIFORNIA,
OFFICE OF THE ATTORNEY GENERAL,
DEPARTMENT oF JUSTICE,
} Sacramento, Calif., June 10, 1977,
Re Prisoner Transfer Trea ty with Mexico.
Senator Jomn SPARKMAN,
Chairman, Committee on Foreign Relations, Dirksen Senate 10fice Building,
Washington, D.¢.

DeAr SENATOR SPARKMAN: The prisoner transfer treaty with Mexico was one
of the subjects considered by the Southwestern States Conference on Crime and
the Border held in San Diego in April. The conference was attended by federal,
state and local law enforcement officials throughout the southwest, including
the Attorney General of the United States and the Attorneys General of Texas,
New Mexico, Arizona and California, A panel report on the treaty adopted by the
conference is attached, T fully endorse that report and the following statement
regarding the treaty:

“We applaud the objectives of the Treaty between the United States and
Mexwo_ on the Execution of Penal Sentences and appreciate the diplomatie and
humanitarian concerng which underlie it negotiation. As the chief legal officers
of our respective states we recognize the Constitutional issue which Article VII
of the Treaty presents when considered in the light of the due process and habeas
corpus clauses of the United States Constitution. Thig issue can only be resolved
by the United States Supreme Court. We have carefully reviewed the language
of the Treaty and of the March 14, 1977, draft of the Federal implementing stat-
ute. We are satisfied that the language of each safeguards the interest of our
states and see no reason why each should not receive approval by the Congress
of the United States.”

G It should be emphasized that our satisfaction with the language of the treaty
is predicated upon resolution of our concerns that the legal and financial bur-

dens of the treaty will he borne by the Federal Government rather than by the )

State governments.. This resolution took the form of language in the March 14,
1977 draft of the Implementing Federal statute submitteq by the State Depart-
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ment. Our support for the treaty is therefore conditioned upon enactment by the
Congress of an implementing federal statute which accommodates our concerns
in the same manner as provided in that draft, A copy of the March 14, 1977 draft
statute is enclosed.
Sincerely,
EvELLE J, Younger,
Attorney General.

REPORT oF THE PANEL oxy THE TREATY FOR THE TRANSFER OF PRISONERS

The Treaty between the United States and Mexico for the Execution of Penal
Sentences has been signed by both governments and the Mexican Legislature has
given its approval for the Treaty. The Treaty was submitted to the Senate on
Tebruary 15, 1977. In the near future the implementing legislation will reach
the United Statesg Congress. Attorney General Griffin Bell has promised his sup-
port for the ratification effort. Over the past months the States, and particularly
the Southwestern States, have communicated their concerns over the Treaty to
the Federal Government, Authorities in Washington have responded in an
effort to accommodate these concerns. Consequently, it is expected that imple-
mentation of the treaty will have a minimal impact on state criminal jrstice
administrations.

This is the expected result because those prisoners who are received from
Mexico will be under the jurisdiction of the United States Attorney General, and
therefore will be Federal prisoners or parolees. If prisoners are to be housed in
state facilities, separate agreements under existing law (e.g, 18 U.8.0. §§ 4002,
5003) between Federal and State authorities must be executed. Fuither, it is
not anticipated that dangerous criminals will be returned from Mexico and set
at large in the United States since Federal autborities must consent to any
transfer, '

The panel recommends that the Attorneys General of the border States malke
the following statement regarding the Treaty :

“We applaud the objectives of the Treaty between the United States and
Mexico on the Execution of Penal Sentences and appreciate the diplomat,ic and
humanitarian concerns which underlie its negotiation. As the chief legal officers
of our respective states we recognize the Constitutional issue which Article VII
of the Treaty presents when considered in the light of the due process and habeas
corpus clauses of the United States Constitution, This isste can only be resolved
by the United Stateg Supreme Court. We have carefully reviewed the language
of the Treaty and of the March 14, 1977, draft of the federal implementing stat-
ute, We are satisfied that the language of each safeguards the interest of our
states and see no reason why each should not receive approval by the Congress
of the United States.”

This report approved by the Southwestern States Conference on Crime and
the Border April 23, 1977, for transmittal to border states Attorneys General.

JACK R. WINKLER,
Cliief Assistant Attorney Qeneral,
Panel Chairman.

PRELIMINARY DRAFT—3-14-77

A BILL To provide for the implementation of treaties for the transfer of offenders to or
from foreign countries

Be it enacted by the Senate and House of Representatives of the United Stajtes
of Americn in 'Congress assembled, That title 18, United States Code, is amended
by inserting after chapter 305 the following new chapter:

“Chapter 806.—Transfer to or From Foreign Countries.
ol
£100. Scope and limitation of c¢hapter.
4101, Definitions.
4102. Authority of Atttorney Generatl,
4103. Applicability of laws of the United States.
4104, Transfer of offenders on probation with suspended sentence,
4105, Transfer of offenders serving sentence of imprisonment,
4106. Traunsfer of offenders on parole; parcle of offenders transferred.
4107, Verification of consent to transfer from United States.
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4108, Verification of consent to transfer to United States.
4109. Transfer of juveniles.

4110. Prosecution barred by foreign conviction.

4111. Loss of rights and disqualification.

4112. Status of alien offenders transferred to foreign country.

§ 4100. Scope and limitation of chapter

(a) The provisions of this chapter relating to the tramsfer of offenders shall
be applicable only when a treaty providing for such a transfer is in force, and
shall only be applicable to transfers of convicted offenders to and firom @, foreign
country pursuant to such a treaty. , ,

(b) An offender may be transferred from the United States pursuant to this
chapter only to a country c¢f which the offender is a citizen or national and an
offender may be transferred to or from the United States only with the offender’s
consent, If at the time of transfer the offender is under 18 years of age the con-
sent shall be given by a parent or guardian.

(¢) 'An offender shall not be transferred to or from the United 'States if a pro-
ceeding by way of appeal or of collateral attack upon the conviction or sen-
tence be pending, nor shall an offender be transferred until the preseribed time
for appeal of the offender's conviction and sentence hag expired.

(d) A sentence imposed in a foreign country may be executed in the United
States only if and to the extent that the sentence could be executed in the country

- in which it was imposed.

§ 4101. Definitions

As used inf this chapter the term—

(a) “imprisonment” means a penalty imposed by a court under which the indi-
vidual is confined to an institution;

(b) “juvenile” means:

(1) a person who is under eighteen years of age; or

(2) for the purpose of proceedings and disposition under this chapter because
of an act of juvenile delinquency, a person who is under twenty-one years of age;

(e) “juvenile delinquency” means a violation of the laws of the United States
or of a foreign country committed by a person under 18 years of age which would
have been a crime if committed by an adult;

(d) “offender” means a person who has been convicted of an offense or who
has been adjudged to have committed an act of juvenile delinquency ;

(e) “parole” means any form of conditional release from imprisonment before
the expiration of the sentence;

) (f) “probation” means any form of a sentence to a penalty of imprisonment the
execution of which is suspended and the offender is permitted to remain at liberty
under supervision and subject to conditions for the breach of which the suspended
penalty of imprisonment may be ordered executed ;

(g) “sentence” means not only the penalty imposed but also the judgment of
conviction in a criminal case;

. (h) “transfer” means a transfer of an individual for the purpose of the execu-
tion in one country of a sentence of adjudication of juvenile delinquency by the
coutts of another country.

§4102. Authority of the Attorney General

The Attorney General is authorized :

o e(ﬁi% _to act on behalf of the United States as the authority referred to in such
W s ’

(2) to receive custody of prisoners, sitenders on parole or on probation with
a suspended se_npence who are citizens or nationals of the United States trans-
fgrred ;roql fo_relgn cogntries and as appropriate confine them in penal or correc-
tl'Ol.lﬂl institutions, assign them to the parole or probation authorities for super-
vision and assistance in their rehabilitation ;

(3) to transfer prisoners, offenders on parole or on probation with a sus-
pended senter}ce to th.e.foreign countries of which they are citizens or nationals;
\ic(t%aZI gc;f élne(%:i:atelz c1txzenshof the United States to verify the consent of con-
v who are citizens or nati g it ] ' 'Ans-
ferred to the Trito St toe ationals of the United States to be trans

(5) to make regulations for the proper implementation of such treaties;

. (6) to render to foreign countries and to receive from them the certifica-
tionsand reports required to be made under such treaties;
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(7) to make arrangements by agreement with the states for the transfer of
offenders in their custody who are citizens or nationale of foreign countries to
the foreign countries of which they are citizens or nationals;

(8) to make agreements and establish regulations for the transportation
through the territory of the United States of offenders convicted in a foreign
country who are being transported to a third country for the execution of their
sentences, when a treaty is in force between the United States and the foreign
country providing for such transit H

(9) to make agreements with the appropriate authorities of a foreign coun-
try and to issue regulations for the treatment of juveniles who are transferred
pursuant to treaty;

(10) to delegate the authority conferred by this chapter to officers of the De-
partment of Justice. '

§ 4103, Applicability of United States Laws

All 1aws of the United States, as appropriate, pertaining to prisoners, pro-
bationers, parolees, and juvenile offenders shall be applicable to offenders trans-
ferred to the United States, unless the treaty or this chapter provide otherwise.

§ 4104, Transfer of offenders on probation with suspended sentence

(a) Prior to consenting to the transfer to the United States of a -convicted
offender who is on probation with a suspended sentence, 'the Attorney General
shall determine that the appropriate United States District Court is willing
to undertake the supervision of the offender, . :

. (b) Upon the receipt of an offender from the authorities of the foreign
country who is on probation with a suspended sentence the Attorney General
shall cause the offender to be brought before the United States District Court
which is to exercise supervision over the offender.

(c) The court shall place the offender under supervision of the probation
office of the court. The offender shall be supervised by a probation officer as
though probation with a suspended sentence had been imposed by the United
States District Court.

(d) The probation may be revoked by the United States District Court under
whose supervision the offender is placed. A violation of the terms of probation
shall constitute grounds for revocation. Rule 32(f) of the Federal Rules of
Criminal Procedure shall be applicable. If probation is revoked the suspended
sentence imposed by the sentencing court shall be executed.

(e) The provisions of section 4105 and 4106 shall be applicable to an offender
whose suspended sentence has been ordered execnted.

(f) Prior to consenting to the transfer from the United States of an offender
who is on probation with a suspended sentence, the Attorney General shall obtain
the assent of the court exercising jurisdiction over the probationer, .

§4105. Transferred offender serving sentence of imprisonment

(a) An offender serving a sentence of imprisonment in a foreign country
transferred to the custody of the Attorney General shall remain in the custody
of the Attorney General under the same conditions and for the same period of
time as an offender who had been committed to the custody of the Attorney

General by a court of the United States for the period of time imposed by the .

sentencing court,

(b) The transferred offender shall be given credit towards service of the
sentence for any days prior to sentencing spent in custody in connection with
the offense or acts for which the sentence was imposed. .

{c) The transferred offender shall be entitled to all credits for good time, for
labor, or any other credit towards the service of the sentence which had been
given by the transferring country as of the time of transfer. Subsequent to the
transfer, the offender shall be entitled to credits for good time as provided in
section 4161, If the country from which the offender is transferred doeg not
give credit for good time the basis of computing the deduction from the sentence
shall be the sentence imposed by the sentencing court. If good time allowance
is provided for in the country from which the offender has been transferred the
basis for computing the good time allowance under section 4161 shall be the
length of the sentence remaining to be served at the time of transfer. A trans-
fgrred offender may earn industrial good time and meritorious good time dedue-
tions nuthorized in section 4162. All credits towards service of the sentence other
than credit for time in custody before sentencing may be forfeited as provided
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in section 4165 and may be restored by the Attorney General as provided in
section 4166. . ) o
§ 4106, Transfer of offenders on parole; parole of offenders transferred

(a) Upon the receipt of an offender from the authorities of a foreign country
who is on parole, the Attorney General shall assign the offender to the United
States Parole Commission for supervision and assistance in rehabilitation.

(b) The United States Parole Commission and the Chairman of the Commis-
sion shall have the same powers and duties with reference to an offender trans-
ferred to the United States to serve a sentence of imprisonment or who at the
time of transfer is on parole as they have with reference to an offender convicted
in a court of the United States except as otherwise provided in this chapter or in
the pertinent treaty. Section 4201-4201; 4205(a), (d), (e), and (h) s and 4206-
4215 shall be applicable. ’ :

(¢) An offender transferred to the United States to serve a sentence of im-
prisonment shall be eligible for parole under section 4205(a) subject to the pro-
visions of section 4205 (h). . L

(d) An offender transferrved to the Unitéd States to serve a sentence of im-
prisonment who was under the age of twenty-two years at the time of the convie-
tion shall be eligible for parole at any time. : .

§4107. Verification of consent of offender to transfer from the United States

Prior to the tarnsfer of an offendtr from the United States, the fact that the
offender consents to such transfer and that such consent is voluntary and in full
awareness of the consequences thereof shall be verified by a United States Magis-
trate of the district in which the offender is confined or of the district in which
supervision of the offender is exercised.

§ 4108. Verification of consent of offender to transfer to the United States

Prior to. the transfer of an offender.to the United States, the fact that the
offender consents to such transfer and that such consent is voluntary and in full
awareness of the consequences thereof shall be verified by. a United States
Magistrate or by a citizen of the United States specifically designated by the
Attorney General. The designation by the Attorney General of a citizen who is
an employee or officer of a department or agency of the United States other than
the Department of Justice shall be with the approval of the head of-that depart-
ment or agency. _ T

§4109. Transfer of juveniles

An offender transferred to the United States because of an act which would
have been a juvenile delinquency had it been committed in the United States shall
be subject to the provision of Chapter 403 except as otherwise provided in the
relevant treaty or in an agreement pursuant to such treaty between the Attorney
General and authority of the foreign country. S :

§ 4110. Prosecution barred by foreign convietion

An offender transferred to the United States shall not be detained, prosecuted,
tried or sentenced by 'the United States or -any political subdivision thereof Tor
any offense the prosecution of which would have been barred if the conviction
upon which the transfer was based had heen by 4 court of the jurisdiction seek-
ing to prosecute the transferred offender.

§ 4111, Loss of rights, disqualification

An offender transferred to the United States to serve a sentence imposed by &
foreign court shall not incur any loss of civil or civie rights mor incur any dis-
qualification other than those which under the laws of the United States or a
State result from the fact of the conviction in the foreign country.

§ 4112. Status of alien offender transferred to foreign country

An alien subject tc deportation but eligible to be granted the privilege of
voluntary departure under the immigration laws who is transferred to a foreign
country pursuant to this chapter shall be deemed for all purposes to have
voluntarily departed this country.

An alien subject to deportation and not eligible to be granted the privilege
of voluntary departure under the immigration laws who is transferred to a foreign
country pursuant to this chapter shall be deemed for all purposes to have been
deported from fthis country.

Sec. 2. That section 636 of title 28, United 'States Code, is amended by adding
a subsection (f) as follows:
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() A judge of the appropriate United States District -Court may assign a
magistrate of tthe district to perform the verification function required by sec-
tion 4107 of title 18. When a treaty requires or upon the request of the Attorney
General a magistrate may be assigned by a judge of any United States District
Cour't to perform the verification required by section 4108 of title 18 and may
perform such function beyond the territorial limits of the United States. A magis-
trate assigned such function shall have no authority to perforin any other func-
tion nvithin the territory of a foreign country.

Sec. 3. That chapter 153 of title 28, United States Code, is amended by adding
the following section :

§ 2256. Jurisdiction of proceedings relating to transferred offenders

When a treaty is in effect between the United Sta'tes and a foreign country
providing for the transfer of convieted offenders:.

(1) the courts of the country in which the offender was convicted shall
have exclusive jurisdiction and competence over any proceedings, regard-
less of their form, seeking ito challenge, modify or set aside convictions or
sentences handed down by such courts;

(2) all proceedings instituted by or on behalf of an offender transferred
from the United States to a foreign country seeking to challenge, modify or
set aside the convietion or sentence upon which the transfer was based shall
be brought in the court which would have jurisdiction and competence if
the offender had not been transferred; ‘

1(8) all proceedings instituted by or on behalf of an offender transferred
to the Umited States pertaining to the execution of the sentence imposed by
‘a foreign court shall be brought in the United States Distriet Court for the
district in which the offender is confined or in which supervision is exercised
and shall name the Attorney General as respondent.

(4) all proceedings instituted by or on behalf of an offender seeking to
challenge the validity or legality of the offender’s transfer from the United
States shall be brought in the United States district court of the district in
avhich the proceedings to determine the validity of the offender’s consent
were held and shall name the Attorney General as respondent.

(5) all proceedings instituted by or on behalf of an offender seeking to
challenge the validity or legality of the offender’s transfer to the United
States shall be brought in the United States district court of the district
in which the offender is confined or of the district in which supervision is
exercised and shall name the Attorney General as respondent,

ISec. 4. That chapter 48, title 10, United States Code is amended by adding the
following section : ) ’

“§ 955. Prisoners; Transferred to or from Foreign Countries.

(@) When a treaty is in effect between the United States and a foreign country
providing for the transfer of convicted offenders, the Secretary concerned may
concur with the Attorney ‘General in the transfer to said foreign country of any
offender against chapter 47 of this title. Said transfer shall be effected subject to
the terms of said treaty and chapter 306 of title 18.

“(b) Whenever the United States is party to an agreement on the status of
forces under which the United States may request that it take custody of a
prisoner belonging to its armed forces who is confined by order of a foreign
court, the Secretary concerned may provide for the carrying out of the terms of
such confinement in a military correctional facility of his department or in any
penal or correctional institution under the control of the United States or which
the United States may be allowed ‘to use. Except as otherwise specified in such
agreement, such person shall be treated as if he were an offender against chapter
47 of this title.” '

JONSTITUTIONAL PROVISIONS RELATING TO HABEAS CORPUS

Mr. Hiwr. In Neely v. Henkel, the Supreme Court of the United
States held that the constitutional provisions relating to the writ of
habeas corpus for crimes and various other guarantees of due process
“have no relation to crimes committed without the jurisdiction of the
United States against the laws of a foreign country.” The citation
will be contained in my notes. :
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In Wilson v. Gérard, the Supreme Court stited: “A - sovereign
nation has exclusive jurisdiction to punish offenses against its laws
committed within its borders.” So, under the treaty, any offender
transferred to the United States would have to have been convicted
by the Mexican courts of a crime committed in Mexico in violation of
Mexican law. It seems to us that the Supreme Court’s reasoning in
Neely and Wilson leads one to the conclusion that in that situation the
constitutional provision regarding the writ of habeas corpus would be
inapplicable and the Mexican courts would have exclusive jurisdiction
over the offense.

In passing on the constitutionality of the provision, it is important
to keep in mind both the reasons for the provision, to protect the integ-
rity of the transferring nation’s judicial process, and the purpose
behind the treaty, to provide the offender with the optimum opportu-
nity for rehabilitation.

Unless some safeguard exists in insuring that the.integrity of the
transferring State’s judicial process is respected, it is extremely
unlikely that any agreement to transfer offenders would be possible.

Only with the kind of safeguards embodied in the present treaty
can the salutary goals of the treaty be achieved. Furthermore, it must
be stressed that an offender may only be transferred if he consents.
This consent must be made voluntarily and with full knowledge of the
consequences of transfer.

One of the consequences is that an offender waive any rights which
he might have to test his conviction by a writ of habeas corpus. This
walver, in our opinion, should be sustained as a valid, binding waiver.

The Supreme Court of the United iStates, on a number of occasions,
has recognized that an individual can waive a fundamental constitu-
tional right in order to assert another or in order to gain some tactical
or procedural advantage. We cite cases there. In deciding whether a
waiver of an important right is valid, the Supreme Court has looked
at two primary factors: voluntariness and knowledge. If a waiver is
made voluntarily with knowledge, it is upheld.

The proposed statute to implement the treaty insures that both
factors are present before a person can be transferred. The statute
imposes a duty on a U.S. magistrate to determine that the waiver is
made voluntarily and with full knowledge of the consequences of stich
consent.

Furthermore, the offender is given the right to advise with counsel.
Clearly, then, the requirements for a valid waiver would be fulfilled
before a transfer may take place, and therefore we believe the provi-
sions should be valid and upheld.

PROPOSED WAIVER PROCEDURE

Senator Crurcw. I think you have answered my question by indirec-
tion. You would propose that this waiver procedure be included in the
statute that would implement the treaty ¢

Mr. Hirr. Yes, sir. I believe that is so proposed at this time in sec-
tion 41-08(a).

Senator Crurc. I take it, however, that any American citizen who
would be transferred from a Mexican prison to an American prison
under the terms of the treaty would be eligible for 2 pardon ?

Mzr. Hivn. Or parole.

L e i

43

Seénator Crurca. Or parole.

Mr. Hrre, Under our law.

Senator CuurcH. I see. ’

Mr. Hrrr. Senator, excuse me, but I believe I have spoken incorrect-
ly. Pardon is not included. It is only limited to parole.

I apologize for my misstatement. But I know that my last reading
of the treaty and the implementation indicated that paroles are pro-
vided for under our laws. Once the prisoner is transferred here, he or
she is eligible to apply for parole. That process would be the same as
1t would be for any other prisoner.

Senator Cmurcn. Thank you.

The Crammaw. Senator Javits.

Senator Javrrs. Thank you, Mr. Chairman.

NECESSITY OF RESOLVING PROBLEMS

Mr. Cmamman. I believe there may be constitutional problems.
These may be soluble. I hope and pray they are, and I will use my ut-
most talents, whatever God gave me, to find a way to end up on the
affirmative side of the Constitution. I really believe this is a very sane
and wise way to proceed. But I cannot foretell in advance what this
will produce.

I worry about whether, if we do have the treaty and it breaks down
because of court decisions, we may not, in fact, worsen our situation.
Only one thing is clear to me: The fact that the treaty has been nego-
tiated gives us a beginning, a new plateau upon which to proceed.

What I said a minute ago, which was not at all said to be sensational,
was intended toward utilizing the opening thus presented. One way,
or another—with a treaty, and I want it very much, or without it, 1f
we have to—we must resolve this problem. This is simply unaccept-
able. Mexico is a sovereign state, of course, but is still bound by the dic-
tates of humanity. What we all know about it now, based upon all of
this evidence, simply indicates that the most basic human values are
being affronted, defied, and outraged.

We will find a way, I can assure you, Mr. Attorney General.

Mr. Hivr. Senator Javits, if I might please be permitted a personal
comment to you, sir, for whom I have enormous respect, your reputa-
tion as a constitutional scholar is well known. Certainly your de-
meanor as a U.S. Senator reflects your humanitarian instinets almost
every time that you speak or «ct. Your relationship with Latin America
and Mexico puts you in a special role of leadership in matters of this

. type. I feel confident that you will do what you can to see the treaty
through. ‘ ) .

The constitutional questions, although real, I think are soluble, and

it behooves us to come down on the side of trying rather than accept-
» ing the possibility in advance that the courts might strike it down.
T would hope that you could see fit in that direction.

Senator Javrrs. I accept fully the responsibility which you put on
me and asure you that I will try not to fail it.

Mr. H1rr. Thank you, Senator.

The Ciramraran. Thank you very much, Mr. Attorney General.

Mr. Hirn, Thank you very much, Mr. Chairman.

.
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INSERTIONS FOR THE RECORD

The Crammman. I believe I did say that we would insert into the
record the statements of the two attorneys general, along with your
own testimony.

Mr. Hir. 1T I can secure a clean copy of my documents from my
staff people, I will give it to the committee staff.

The CramrmaN, Very well. . .

The next witness is Barbara M. Watson, Administrator, Bureau of
Security and Consular Affairs, Department of State.

T see on our agenda we have four witnesses who I think could very
well serve as a panel. May we call to the table Herbert J. Hansell,
Peter Flaherty, and Peter B. Bensinger. Gentlemen, please come up
with Ms. Watson.

Mr. Hansell is the Legal Advisor of the Department of State; Mr.
Flaherty is the Deputy Attorney General of the Department of Justice;
and Mr. Peter B. Bensinger is Administrator of the Drug Enforce-
ment Administration of the Department of Justice. '

We are very glad to hayve all of you here today.

Ms. Watson, we will hear from you first.

You haven’t been in this job for very long, have you?

STATEMENT OF HON. BARBARA M. WATSON, ADMINISTRATOR,
BUREAU OF SECURITY AND CONSULAR AFFAIRS, DEPARTMENT
OF STATE

Ms. WaTsoxn. It has only been since April, Mr. Chairman.

The Caamnran. Yes. I remember your confirmation hearing.

Ms. WaTsox. You were very kind to me at that time, sir.

The Cramman. We are very happy to have yon back.

We have a copy of your statement and it will be printed in the
record in full. You may proceed as you see fit. In fact, I say that to
all of you at the table.

Ms.Warson. Mr. Chairman, since mine is such a very brief state-
ment, I would hope you would permit me to read it.

The Crammax. Very well.

Ms. Warsox. It is a pleasure to appear before you, Mr. Chairman,
and members of the committee, to provide testimony on the treaties on
the execution on penal sentences which the United States has recently
negotiated with the Governments of Mexico and Canada.

The welfare of American prisoners in foreign jails is of great con-
cern to the Department of State. In 1972, 240 Americans were im-
prisoned abroad. Today this number has soared to about 2.200, with
approximately 600 imprisoned in Mexico. The majority have been
arrested on drug related charges. )

PROBLEMS OF PRISONERS IN TFOREIGN PRISONS

_The situation in Mexico is well known. Congressional hearings have
highlighted the prisoners’ problems. including abuses in the pretrial

process, failure to notify consular officers, and physical mistreatment.
of those arrested.
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In spite of recent improvements, there is much that we still find
unsatisfactory.

There are special hardships involved in being in a prison abroad.
It is difficult or impossible to maintain contact with one’s family. Die-
tary and living conditions are different than those found in the United
States. Ignorance of the language is a difficult obstacle to overcome,
and basic cultural differences make adjustment extremely difficult. All
of these factors make rehabilitation of prisoners in foreign prisons an
exceptionally difficult task. Prisoners cannot be reintegrated into the
civilian environment at the end of their term.

Comparable problems exist for Mexican nationals in the U.S.
prisons, even though we hear less about these cases. They, too, ex-
perience real hardship. The food and the climate are unfamiliar, and
particularly in small institutions, nobody speaks their language or
understands their culture. They, too, should be our concern.

TREATY WITH CANADA

We have also negotiated a treaty on the execution of penal sentences
with Canada. The Canadian Government suggested such a treaty. It
is appropriate to have an agreement with both of our immediate neigh-
bors, even though there are fewer problems regarding U.S. prisoners
in Canada.

Our treaties with both Canada and Mexico have the same humani-
tarian end—the most effective rehabilitation possible for the prisoners
concerned.

HOW TREATY WITH MEXICO WOULD WORK

In considering many approaches to resolving this program, we dis-
cussed a treaty on the execution of penal sentences with the Govern-
ment of Mexico. This treaty, and a similar one with Canada, are our
concern today. I would like to describe briefly how the treaties would
work for American prisoners in Mexico. :

The Mexican Government would draw up a list of the prisoners it
deemed eligible for transfer under the treaty. Some offenses are ex-
cluded, such as violation of immigration laws, political and military
offenses, and prisoners with less than 6 months to serve. Prisoners
whose names were not on the list could submit a request for considera-
tion. Prisoners would not be transferred unless they so consented. No
transfer will be made unless all three parties agree—the prisoner, and
the sending and receiving countries. ,

Prisoners to be transferred would be interviewed by a U.S. magis-
trate or other official to insure that the consent to the transfer was
freely and intelligently given.

The place of confinement in this country will be determined by sev-
eral factors, including the proximity to the offender’s home, the need
for security, and health problems. Sentences to be served in the United
States will be measured by the balance of the Mexican sentence, di-
minished by work credits and good behavior in Mexican institutions.
United States parole rules will apply. 1

f
DEPARTMENT OF STATE RECOMMENDATION

The Department of State recommends without reservation that the
treaties on the execution of penal sentences with Canada and Mexico
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be ratified. This kind of treaty is unprecedented in the history of the
United States, We know that effective implementation will not be free
of problems. But we firmly believe that the humanitarian goal of these
treaties, the rehabilitation of Americans imprisoned abroad, is a com-
pelling reason for approval.

That ends my statement. Thank you.

The Cmamyan. Thank you very much. We are very glad to have
rour statement.
’ Next we will hear from Mr. Hansell, of the Department of State.

We are very glad to hear from you. We have your statement.

Mr. Hansern. Thank you, Mr. Chairman. g

With your permission, I will submit my prepared statement for the
record and will deliver only a portion of it. I would prefer to use part
of my time to comment on some of the discussion that has occurred
here this morning.

The CrAIRMAN. Very well.

Please proceed as you see fit.

STATEMENT OF HON. HERBERT J. HANSELL, LEGAL ADVISER, DE-

PARTMENT OF STATE, ACCOMPANIED BY DETLEV VAGTS, LEGAL
ADVISER STAFF, DEPARTMENT OF STATE

Mr. Haxsern, I think the discussion today has indicated that there
may be some misunderstandings as to what these treaties do and do
not do. It seems to me that it is important, as we begin this discussion,
to clarify those misunderstandings. ‘

So, with your permission, I will read only a portion of my prepared
statement, but will submit the entire statement for the record.

CONSTITUTIONAL QUESTION

I do want to touch just briefly on the constitution question, which is
raised primarily by article VI of the Mexican treaty. I will confine my
remarks to the Mexican treaty, although in general, they will apply as
well to the Canadian treaty. ) )

The basic provision that creates the constitutional question, article
V1 of the Mexican treaty, reads as follows:

The Transferring State, which is Mexico, shall have exclusive jurisdiction
over any proceedings, regardless of their form, intended to challenge, modify or
set aside sentences handed down by its courts. The Receiving State shall, upon
being advised by the Transferring State of action affecting the sentence, take
the appropriate action in accordance with such advice,

The effect of that provision, therefore, is that any proceedings to
challenge or modify or set aside the sentence imposed by a Mexican
court would have to take place under that provision in the Mexican
courts.

This clause was an essential part of the treaty arrangement, as ne-
gotiatad. Mexico has a long history of sensitivity to foreign interfer-
ence with its legal system, a history that it shares with other Latin
American countries. The Mexicans could not accept review of Mexican
judgments by an American court.

The negotiators of the treaty also concluded that our own Senate
probably could not be expected to give its advice and consent to an
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arrangement under which Mexican courts would sit in judgment on
the findings of U.S. courts. In addition, the problems that would be
Involved in holding hearings in a U.S. court to determine precisely
what happened in a remote Mexican police station might well be
Insurmountable. :

It is obvious that there will be challenges to the constitutionality of
that provision. This treaty is, as Ms. Watson has said, with respect to
the United States, a novel one and the issue is new. We have given care-
ful study to this question, which has also been reviewed, of course, by
the Department of Justice, and by scholars outside the administration.
We would not have caused the treaty to be signed if we had not con-
cluded that it was constitutionally defensible.

Briefly, the grounds for that conclusion are two : First, what we have
called the “conflicts of law” ground, and second, what we call the
“waiver” ground.

Under the first, we start from the premise that the prisoner’s trial
was conducted in 8 foreign country that lawfully had jurisdiction over
the offender and the offense. The courts have repeatedly said that the

U.S. Constitution has no applicability to the conduct of a foreign

trial for a foreign offense.

The U.S. action, under this treaty—and I think it is important to
understand that this is a limited acfion—is the acceptdnce of custody
over the offender. That action is really only ancillary to the action of
the Mexican court. The legal history of the United States is that U.S.
authorities have consistently been upheld in turning over persons to
foreign courts for trials not consistent with our Constitution. In our
judgment, the type of procedure that is contemplated by this treaty
In receiving foreign prisoners does not deprive them of rights they
have previously had. Indeed, we confer on them the protection of the
constitutional provision against cruel and unusual punishment.

Many prisoners in the United States are transferred from one State
to another, or from State to Federal institutions without it being
thought that the receiving State adopted the sentence or made it its
own.

The waiver argument, as has already been suggested by the attor-
ney general of Texas, proceeds on the basis that nobody will be trans-
ferred against his or her will. Extensive precautions have been written
into the implementing legislation to assure that the consent to transfer
will be as free and as fully informed as possible. The question of pro-
viding counsel will have to be settled in the implementing legislation,
and we expect to work with the Department of Justice in resolving
that matter.

The decisions of the Supreme Court give wide effect to euilty pleas
and other choices by the accused in the criminal process. This particu-
lar choice stands on even firmer footing. :

TREATIES ARE LIMITED SOLUTION

I think, Mr. Chairman, on the constitutional questions I will limit
my comments to those that I have given. I will be glad to answer your
questions, of course, but would wish to add one additional comment
in respect to the discussion that has occurred thus far.

1
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I think it is important to recognize that these treaties are a limited
solution to some of the problems that have been discussed this morn-
ing, problems that I think we are all deeply concerned with in the
Congress and in the administration. I

The treaties do not represent a means of dealing with the full spec-
trum of concerns that have been discussed this morning, and we do
not want to create false hopes among the families of prisoners in Mex-
ico and in Canada that it is a solution to all of those problems.

The treaties will not deal directly with the treatment of prisoners
prior to conviction. These are, as has already been indicated, arrange-
ments for service of a sentence after the sentence has been imposed.

The treaties will not, in fact, result in the freeing of most U.S. citi-
zens who have been incarcerated in Mexico and Canada. There may
be, in a few instances, the result that a prisoner in a foreign country
may gain his or her freedom, but that would be the exception, rather
than the rule under these treaties.

We want to be very sure that we are not creating false expecta-
tions of raising hopes that will not be realized by these treaties. We
think they are an important step forward in our relationships with
both Mexico and Canada. We think that they will enable us to deal
with some of the concerns that we have about the treatment of our
own citizens in-foreign courts. But we have a way to go before we
would be able to respond to all of the concerns that have been voiced
here this morning.

I think, Mr. Chairman, with that I will conclude my affirmative
presentation.

[Mr. Hansell’s prepared statement follows:]

PREPARED STATEMENT OF HERBERT J. HANSELL, LEGAL ADVISER, DEPARTMEKNT OF
‘ STATE

Mr. Chairman and members of the committee: I am pleased to have this
opportunity to be with you today to discuss legal and constitutional aspects of
the Mexican and Canadian prisoner transfer treaties, They were negotiated
by the State Department’s Legal Adviser's office. in cooperation with the Depart-
ment of Justice and other bureaus of the Department of State, The Legal
Adviser’s office is primarily responsible for its legal aspects. We have also par-
ticipated in the drafting of proposed implementing legislation, but the primary
responsibility for that work has been undertaken by ithe Department of Justice.

Miss Watson has given you a general description of how the treaty would
operate. I will focus on some special and complex legal issues. My remarks will
concentrate on the Mexican version, but in general they apply to the Canadian
situation as well. '

CONSTITUTIONALITY

A key question is that of Article VI which provides that all challenges to
the validity of the underlying sentence shall be addresserd to the courts of the
country wheve the sentence was handed down. Let me note that the Canadian
treaty uses the words “conviction or sentence” whereas the Mexican treaty uses
only the term “sentence.” No difference was intended, but we were advised that
there are no separate Mexican equivalents for the two ferms. This clause was
an essential part of the arrangement, Mexico has a long history of sensitivity
to foreign interference with its legal system, one it shares with other Latin
American countries. It could not accept review of Mexican judgments by an
American court. We also concluded that the Senate could not be expected to
give its advice and consent to an arrangement under which Mexican courts
could sit in judgment on the findings of United States courts. Furthermore, the
problems involved in holding hearings to determine precisely what happened
in a remote foreign police station would be insurmountable, YWe know that
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the Mexican constitution provides safeguards not very dissimilar from those
afforded in the United States and that the Mexican courts afford direct review
and collateral review by way of the writ of amparo. Thus, that provision was
agreed to.

It is obvious that there will be challenges to the constitutionality of that provi-
sion. The treaty is, with respect to the United States, a novel one and the issue is
new, We have given careful study to this question, which has also béen reviewed
by the Department of Justice and by outside scholars. We would not have caused
the treaty to be signed if we had not concluded that it was constitutionally de-
fensible., Let me state briefly the grounds for that conclusion., The first ground
may be called the “conflicts of law” ground and the second the “waiver” ground.
Under the first approach we start from the premise that the prisoner’s trial was
conducted in a foreign ccuntry that lawfully had jurisdiction over the offender
and the offense. The courts have repeatedly said that the United States Con-
stitution has no applicability to the conduct of such a trial. The United States
action, the acceptance of custody over the offender, is only ancillary to the action
of the Mexican court, United States authorities have consistently been upheld in
turning over persons to foreign courts for trials not consistent with our Consti-
tution. While extradition typically involves foreign fugitives, surrenders under
the Status of Forces Agreements do involve American citizens——service personnel,
It seems no greater deference to and no deeper an involvement in a foreign
criminal process to receive prisoners when the process is completed.

Indeed, it involves less of an intrusion than extradition, which will subject
them to a non-American trial, In receiving foreign prisoners, we do not deprive
them of any rights they have previously had; indeed, we confer on them the pro-
tection of the constitutional provision against cruel and unusual punishment.
Many prisoners are transferred from one state to another or from state to federal
ingtitutions without it being thought that the receiving state adopted the sen-
ence or made it its own.

The waiver argument proceeds on the basis of the fact that nobody will be
transferred against his or her will. Extensive precautions have been written
into the implementing legislation to assure that the consent to transfer will be as
free and as fully informed as possible. The question of providing counsel will have
to be settled in the implementing legislation, and we will work with the Depart-
ment of Justice in resolving this matter. The decisions of the Supreme Court give
wide effect to guilty pleas and other c¢hoices by the accused in the criminal process.
This particular choice stands on an even firnier footing. In this case the offender is
offered a genuine benefit, one to which he had no prior entitlement. In return. he
is being asked to give up something to which he was never previously entitled—
an American court review of his underlying conviction. :

It has been suggested that it is analogous to the case of » conditional pardon,
in which it has been held that reasonable conditions may be attached when
a benefit is conferred upon a prisoner. The person accepting the pardon must
take the whole package offered to him. Similarly, where the President and the
Congress have together obtained a special and unusual benefit for an offender,
he should not be able to repudiate his assent to the conditions which were neces-
sary to achieve that Dbenefit. Success in such repudiation would, of course,
destroy thig avenue of relief for all later cases. ~

For these reasons we believe that the agreement will be sustained against
constitutional challenges.

FEDERALISM ISSUES

In general, the Treaty creates a relationship between the federal authorities
of the two countries. However, states may, if they choose, elect to congent to
have some of their prisoners transferred. The number of state prisoners in
Mexico is not large since most offenses relate to drugs, and drug offenses are
federal, However, the states in the United States probably hold substantially
more prisoners of Mexican nationality than do our federal prisons, although
we do not have much detail on this, .

Dspecially since many of the 1500 U.S. federal prisoners from Mexico are
excluded by the exception in Article IX for immigration offenses, it might be
that the states of the United States will provide the largest contingent of
prisoners headed south. Upon arrival in their home country, prisoners will be
the responsibility of the federal authorities. However, in the U.S, the state
authorities may be asked to receive some of the prisoners if no suitable federal
prison space is available. Contract arrangements will be worked out for those
cises—similar to those arrangements used for domestic federal prisoners. We
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have consulted extensively with the Attorneys General of the border states,

and they inform us that they regard their interests as fully protected by the

treaty and the implementing legislation.

COLLATERAL EFFECTS OF CONVICTION

Finally, I should say a few words about a provision—Article- V (6)—that
readers have found confusing. The problem involved is the fact that Americans
in Mexican jails are concerned about having “a record” it they are returned
under the Treaty. It turns out that the question of having “a record” is a com-
plex one, There are many rules which penalize persons convicted of crime. For

example, there are statutes that increase penalties for those who have previously
been convicted of crimes. There are rules which bar certain types of employ-
ment to conviets or prevent them from having licenses to own firearms, or
from serving on Jjuries,

Some are state and some are federal, These statutes vary in their treatment
of foreign convictions; some explicitly include only convictions in the United
States. Others clearly cover convictions anywhere, Yet, others are ambiguous.
All that the treaty tries to do is to insure that nobody will be worse off in these
collateral respects if he elects to return to the United States than if he elects to
stay in Mexico, He is still to be regarded as having only a foreign conviction.

Mr, Chairman, this concludes my formal presentation. I will be pleased to try
to answer any questions the (ommittee may have.

The Caarrman, Thank vou, Mr. Hansell.

Our next witness is Mr. Pefer Flaherty, Deputy Attorney General,
Department of Justice. ‘ :

STATEMENT OF PETER FLAHERTY, DEPUTY ATTORNEY GENERAL,
DEPARTMENT OF JUSTICE

Mr. Framerry. Thank you, Mx. Chairman. T am appearing before
the committee today on behalf of the Department of Justice to join
with the Department of State in recommending that the Senate give
its advice and consent to the two treaties between the United Stztes
and Mexico and the United States and Canada.

The Department of Justice is of the opinion that these treaties ave
within the scope of the treatymaking power, and are constitutional,
and can be implemented constitutionally.,

The Cramman. May T ask a question at this point which would
apply to all the witnesses? When you say that you are in favor of the
ratification of the treaty, do you mean without reservation? I would
like to clear that up.

My, FLAHERTY. Yes, sir.

Mr. Hawnserr, [Nods affirmatively.]

REQUISITE IMPLEMENTING LEGISLATION

Mr. Framerry. The two treaties before this committes are not self-
executing. Before any action can e taken to implement them, the req-
uisite implementing legislation must be enacted. Proposed legislation
for this purpose has been prepared and has been introduced in the
Senate by Senators Biden and Bentsen, and in the House by Judiciary
Committee Chairman Peter Rodino.

-

NOVELTY OF TREATIES

The principle that it is desirable to permit a penal sentence imposed
by the courts of one country upon a citizen of another country to be
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executed in the country of which the offender is g citizen is not new.
However, the present treaties represent the first endeavor by the
United States to realize that objective. :

The treaty with the United Mexican States is novel in that it repre-
sents the first known proposed prisoner transfer treaty between a na-
tion with a civil law system and a nation with a common law system.
Despite the differences resulting from the historical development of
these two systems, we believe there is a sufficient commonality of ob-
servance of constitutional principles between the two systems to
warrant ratification of the treaty with Mexico. LT

The Canadian legal system also differs in many respects from ours,
but there is a greater similarity between these two systems than there
is between the Mexican and the U.S. system. There is, therefore, suffi-
cient concordance of our respective criminal justice systems to recom-
mend the ratification of the Canadian treaty also.

NO IMPINGEMENT ON SOVEREIGNTY

The treaties do not impinge on the sovereignty of any of the .con-
tracting parties. The transfer of an offender may occur only with the
consent of both the transferring and the receiving countries. The
organic structure of the government of each party is respected. The
States and Provinces of the parties may consent to offenders against
their laws being transferred, but they are not obligated to do so.

The sentence imposed remains in effect in the sentencing jurisdic-
tion. It is not converted into a sentence in the receiving State. The right
to & pardon, to grant amnesty, or to ameliorate the sentence is reserved
to the country which issued the sentence,

The courts iof the receivin g State are not given any authority to pass
on the validity of the sentence. This function is reserved exclusively
tothe country in which the sentence was issued.

BENEFITS OF TREATIES AND IMPLEMENTING LEGISLATION

We believe the treaties and the proposed implementing legislation
will improve the administration of criminal justice, while safeguard-
ing and insuring that the humanitarian purpese of thege treaties will
not be subverted. A transfer of an ofender may be accoraplished only
if he or she consents with full knowledge of the consequences of the
transfer. Recognizing the Potentially coercive situation in which
offenders find themselves, every effort has been made in the proposed
implementing legislation to guarantee that the consent required by the
treaties will, in fact, be voluntarily and understandmgly given.

Therefore, it can be truly said that the treaties and legislation will
provide a positive benefit to the offender; namely, the voluntary serv-
ing in the country of which he is g citizen, and to which he has closer
ties, of a sentence imposed by a foreign country. N

Other benefits also acerue to the offender who is transferred. First,
the treaties and the proposed legislation provide that the sentence,
for the execution of which the offender is transferred, shall operate as
a bar to further prosecutions in the receiving State to the same extent
as if the sentence had been issued by a court of the particular jurisdic-
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tion seeking to prosecute. This provision, in effect, is the extension of
the policy behind the double jeopardy clause of the Bill of Rights to
a situation to which that clause otherwise would not be applicable. .

Second, although recognizing the sentence of the foreign jurisdic-
tion for this purp 0se, neither the treaties nor the proposed implement-
ing legislation converts the foreign sentence to a domestic sentence for
the purpose of determining the adverse consequences of the sentence.
Rather, it is provided that the transfer will not result in adverse con-
sequences, other than those which in any event would flow from the
fact of the foreign conviction. )

Third, the parole system of the receiving State will govern eligibil-
ity, timing, and conditions of release from the prison.

IMPLEMENTATION OF TREATY WITH MEXICO

Because Canada will not be prepared to implement its treaty until

late this year at the earliest, and whereas Mexico is Presently ready to

implement its treaty, we are presently drawing up plans for the rapid
implementation of the treaty with Mexico and are working with the
State Department and the Mexican Government to complete as much
of the necessary breparatory work as possible in order to permit us
to effect the transfers under the treaty with Mexico at the earliest
possible date.

However, I must stress that the actual implementation of the treaty
in the field is not a simple undertaking. The public must not be misled
Into-assuming that the transfers can be accomplished within a few days
of the effective date of the treaty.

First, the requisite implementing legislation must be enacted.

- Second, in order to assure the volunts riness of the decisions by the
Americans convicted by Mexican courts to serve their sentences in
Federal prisons and be subject to the Federal parole system, it is essen-
tial that the U.S. Government representatives meet with each prisoner
who is presently eligible for transfer, or who will be eligible for trans-
fer upon termination of any pending appeal of his Mexican conviction.

At these meetings the prisonérs will be advised of the ramifications
of their consent including, among other things: The criteria for the
selection of the Federal institutions at which they will serve their sen-
tences; their parole eligibility; the earliest dates at which they can
hope for favorable parole consideration ; to the extent permitted by the
positiveness of their identification, the pendency of warrants for their
arrest in the United States ; their right to consult counsel prior to the
transfer verification proceedings; and, the effect of their consent to
transfer on their ability to attack their Mexican convictions.

It would appear that such meetings will have to take place at each
of the Mexican jails or correctional institutions in which these Amer-
ican prisoners are held. As is readily apparent from the fact that there
are presently over 500 Americans in Mexican prisons throughout all of
Mexico who will be eligible, or who will become eligible upon the con-
clusion of their appeals, conducting these briefings is going to be a
major, time-consuming task. While we may make every effort to allo-
cate suflicient manpower to conduct these briefings as expeditiously as
possible, we are not now in a position to determine the time lag be-
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tween the effective date of the Mexican treaty and the initial transfers
of prisoners under it. .
CONCLUSION

In closing, let me again stress that the Department of Justice be-
lieves these freaties represent an extremely worthwhile opportunity to
ameliorate the hardships of imprisonment far from one’s family and
friends, which presently result from conviction in & foreign country of
violations of its criminal laws, and to enhance the rehabilitative poten-
tial of our respective criminal justice systems. Therefore, the Depart-
ment of Justice strongly urges the Senate to give its advice and consent
to these treaties.

Thank you, Mr. Chairman.

The Cramman. Thank you very much,

[Mr. Flaherty’s prepared statement follows 1]

-

PREPARED STATEMENT OF PETER T. FLAuERTY, DEPUTY ATTORNEY GENERAL,
DEPARTMENT OF JUSTICE

Mr, Chairman and members of the committee. I appear before this comn_littee
today on behalf of the Department of Justice to join the Department of State
in recommending that the Senate give its advice and consent to and pass a
Resolution of Ratification of two treaties concerning the Execution of Penal
Sentences, one the Treaty between the United States of America and the Uni?ed
Mexican States, the other the Treaty between the United States of America
and Canada. cis

The Department of Justice is of the opinion that these treaties are within the
scope of the treaty making power, are constitutional, and can be implemented
constitutionally.

The two treaties before this committee are not self-executing. Before any
action can be taken to implement them, the requisite implementing legisiation
must be enacted. Proposed legislation for this purpose has lieen prepared, and
has been introduced in the Senate by Senators Biden and Bentsen (8. 1682)
and in the House by J udiciary Committee Chairman Peter Rodino (H.R, 7148).

The principle that it is desirable to permit a penal sentence imposed by the
courts of one country upon a citizen of another country to be executed in the
country of which the offender is a citizen is not new. However, .the present
treaties represent the first endeavor by the United States to realize that
objective.

The treaty with the United Mexican States is novel in that it represents the
first known proposed prisoner transfer treaty between a nation with a civil law
system and a nation with g common law system. Despite the differences result-
ing from the historical development of these two systems, we believe there is g
sufficient commonality of observance of constitutional principles between the two
systems to warrent ratification of the treaty with Mexico.

The Canadian legal system also differs in many respects from ours, but there
is a greater similarity between these two systems than between the Mexican and
United States systems, and there is, therefore, sufficient concordance of our
respective eriminal justice Systems to recommend the ratification of the Canadian
Treaty also,

The treaties do not impinge on the savereignty of any of the contracting parties,
The transfer of an offender may oceur only with the consent of both the trans-
ferring and the receiving countries. The organie structure of the government
of each party ig respected. The states and provinces of the parties may consent
to offenders against their laws being transferred, but they are not obligated
to do so. The sentence imposed remains in effect in the sentencing jurisdiction.
It is not converted into a sentence of the Receiving State. The right to pardon,
grant ammnesty or ameliorate the sentence is reserved to the country which
Issued the sentence, The courts of the Receiving State are not given any author-
ity to pass on the validity of the sentence. This funection is reserved exclusively
to the country in which the sentence was issued.

We believe the treaties and the proposed implementing legislation will im-

-
b
v

B S | e v Srer et R N

e

L e




54-

prove the administration of eriminal justice, while safeguarding and insuring
that the humanitarian purpose of these treaties will not be subverted. A transfer
of an -offender may be accomplished only if he consents with full knowledge of
the consequences of ‘the transfer. Recognizing the potentially coercive situation
in which offenders find themselves, every effort has been made in the proposed
implementing legislation to guarantee that the consent required by the treaties
will in fact be voluntarily and understandingly given. Therefore, it can truly
be said that the treaties and legislation will provide a positive benefit to the
offender—namely, the voluntarily serving in the country of which he is a citizen
and to which he hag closer ties of a sentence imposed by a foreign country.

Other benefits also accrue to the offender who is transferred. First, the treaties
and the proposed legislation provide that the sentence, for the execution of which
the offender is transferred, shall operate as a bar to further prosecutions in the
Receiving State to the same extent as if the sentence had been issued by a court
of the particular jurisdiction seeking to prosecute. This provision, in effect, is
the extension of the policy behind the double jeopardy clause of the Bill of Rights
to a situation to which that clause otherwise would not be applicable.

Second, although recoghizing the sentence of the foreign jurisdiction for this
purpose, neither the treaties nor the proposed legislation converts the foreign
sentence to a domestic sentence for the purpose of determining the adverse con-
sequences of the sentence. Rather, it is provided that the transfer will not result
in adverse consequences other than those which in any event would flow from
the fact of the foreign conviction.

Third, the parole system of the Receiving State will govern eligibility, timing
and conditions of release from prison.

Because Canada will not be prepared to implement its treaty until late this
year at the earliest, whereas Mexico is presently ready to implement its treaty,
we are presently drawing up plans for the rapid implementation of the treaty
with Mexico, and are working with ‘the State Department and the Mexican Gov-
ernment to complete as much of the necessary preparatory work as possible in
order to permit us to effect” the transfers under the treaty with Mexico at the
earliest possible date.

However, I must stress that the actual implementation of the treaty in the field
is not a simple undertaking. The public must not be misled into assuming that the
transfers can be atcomplished within a few days of the effective date of the
treaty.

First, the requisite implementing legislation must be enacted.

Second, in order to assure the voluntariness of the decisions by Americans con-
victed by Mexican courts to serve their sentences in federal prisons and subject
to the federal parole system, it is essential that United States government repre-
sentatives meet with each such prisoner who is presently eligible for transfer or
who will be eligible for transfer upon termination of any pending appeal or
collateral attack on his or her Mexivan conviction. At these meetings, the prison-
ers will be advised of the ramifications of their consent including, among other
things: the criteria for the selection of the federal institutions at whieh they will
serve their sentences; their parole eligibility dates; the earliest dates at which
they can hope for favorable parole consideration in light of Parole Commission
guidelines ; to the extent permitted by the positiveness of their identification, the
pendency of warrants for their arrest in the United Stateg; their right to consult
counsel prior to the transfer vertification proceedings; and, the effect of their
consent to transfer on their ability to attack their Mexican convictions.

It would appear that such meetings will have to take place at each of the
Mexican correctional institutions at which there are American prisoners. As is
readily apparent from the fact that there are presently roughly 500 Americans
in Mexican prisons throughout all of Mexico who will be eligible, or who will
become eligible upon the conclusion of their appeals, conducting such briefings
will be a major, time-consuming task, While we will make every effort to al-
locate sufficient manpower to conduct such briefings as expeditiously as possible,
we are not now in a position to determine the time lag between the effective date
of the Mexican treaty and the initial transfers of prisoners under it,

In closing, let me again stress that the Department of Justice believes that
these treaties represent an extremely worthwhile opportunity to ameliorate the
hardships of imprisonment far from one’'s family and friends, which presently
result from conviction in a foreign country of violations of its criminal laws,
and to enbance the rehabilitative potential of our respective eriminal justice
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systems. Therefore, the Department of Justice strongly urges that the Senate give

its advice and consent to these treaties, and expedite their ratification at the
earliest possible date,

The Cmamman. Next we will hear from Mr. Peter B. Bensinger,

Administrator, Drug Enforcement Administration, Department of

Justice.

STATEMENT OF HON. PETER B. BENSINGER, ADMINISTRATOR,

'DRUG ENFORCEMENT ADMINISTRATION, DEPARTMENT OF
JUSTICE

Mr. Bexsinger. Thank you very much, Mr. Chairman.

I support this treaty without reservation. I do so, Mr. Chairman,
having been the head of a large State prison system for the State
of Illinois and recognizing that in our own country we have, to my
knowledge, at least three dozen interstate compacts which address the
problem of the gradual reentry into society of an individual who may
be arrested and incarcerated in one jurisdiction, but who is eventually
going to lead his or her life'in another jurisdiction and geographic

territory. I think there will be salutary implications of such a treaty
and I support it.

DEA EFFORTS TO REDUCE DRUG SUPPLY

The Drug Enforcement Administration is the principal Federal
agency which enforces the Controlled Substances Acts in the United
States. We work with foreign governments and police agencies to
gmit the supply of narcotics and dangerous drugs into the United

tates.

In foreign countries we work in each and every case under the
direction of the U.S. Ambassador, and we work to provide training
and exchange of intelligence, and to provide a reduction in the total

overall supply of drugs either grown in that country or transited
through that country.

DIFFERENCE BETWEEN CANADA AND MEXICO AS DRUG LOCATION

My, Chairman, the comments earlier that were directed to Congress-
man Gilman raised a question that perhaps I could address as to the
differences between Canada, as a drug location, and Mexico.

I would ask that my statement, if it can, be inserted in the record in
its entirety, and would address myself just to that issue. Then I would
be happy to answer any questions.

The Cmarrman. Without objection, it will be incorporated in its
entirety in the record. ) '

Mr. Bensineer. Thank you, Mr. Chairman.

Mexico represents a major source country for our country’s number
one drug priority, heroin. It is also a source country for marijuana and
a transiting country for cocaine and some dangerous drugs.

Canada, on the other hand, represents a transit country and, to a
certain extent, a user country. The narcotics, the heroin that prin-
cipally goes through Canada into the United States does come through
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the Northwest part of our country, that is, the greater Seattle area,

Vancouver is a major city in Canada, and that is generally supplied

from Southeast Asia, as opposed to Mexico. So, the heroin description
would be different.

. The Royal Canadian Mounted Police and the Department of Jus-
tice’s Drug Enforcement Administration have worked closely, as have
the Mexican Federal Judicial Police in the exchange of information

and targetting of major organizations which deal in the principal
drugs.

CLASSIFICATION OF FPREPONDERANCE OF TU.S. PRISONERS IN MEXICO

I would finally add, Mr. Chairman, that the preponderance of the

.S. prisoners now housed in Mexico for drug violations would not be
classified as major distribution elements of criminal organization
dealing with heroin, and would not be what we would call major
violators, except in rarve instances,

Mx. Chairman, I would be happy to respond, as I know my col-

leagues would, to any further comments or questions which you might
have,

Thank you, Mr. Chairman.
[Mr. Bensinger’s prepared statement follows:]

PREPARED STATEMENT OF PETER B. BENSINGER, ADMINISTRATOR, DRUG
ENFORCEMENT ADMINISTRATION, U.S. DEPARTMENT OF JUSTICE

It is a pleasure to appear before this Committee fo discess DEAs activities
in Mexico and Canada and our view of the respective prisoner exchange Treaties.

In Canada, which is not a4 source country for opiaies, there is 2 long tradi-
tion of drug enforcement cooperation with the U.S. drug enforcement agencies.
DEA’s activities there relate only to liaison, intelligence exchange and the de-
velopment of conspiracy investigations.

In Mexico, where there is also very close cooperation, all of our activities
are bilateral and conducted in concert with Mexican authorities under the overall
direction of the U.S. Embassy. DEA is involved in four aspects of the Mexican
drug control effort : investigations, training, intelligence development and opium
eradication,

In the investigative area, we conduct inguiries with the Mexican Federal
Judicial Police (MFJP) and provide information ang expertise that frequently
result in drug arrests and seizures.

The data that DEA provides the MEJP relate to how, when, where and whom
to target: for instance, the techniques of undercover negotiations, the loeation
of violators and drug caches and the location of fugitives,

On the sixth of this month, for instance, in a cooperative Mexican/DEA
investigation in Calexico, Mexican authorities, acting on information provided
by DEA, arrested three individuals., Seized were 15 -kilograms of cocaine and
28 kilograms of heroin—one of the largest heroin seizures ever made in Mexico,
On June 9, as part of the same investigation, another 27 kilograms of heroin
were seized at San Luis. The investigation started when three subjects negotiated
for a three-ounce sale to a DEA undercover agent on this side of the border,

In formal training programs from fiscal year 1969 throngh 1976, DBA hay
trained 480 Mexican police officers: 18 in the United States and 462 in Mexico.
Represented in this group are all levels of rank and expertise of Mexican of-
ficials involved in drug law enforcement,

In the area of intelligence, we provided drug-related strategic and opera-
tional intelligence to the Mexican authorities and assist them in drug data
collection, collation and dissemination, We also cooperate with the MPJD in the
development of official sources of drug information, such ag airport managers
and port captaing Through our investigative/intelligence programs, we have
referred to the MFJP information concerning major networks currently distrib-
uting drugs of Mexican origin,
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DEA participation in the Mexican opium eradication program has been given
the code name, “Operation I'RIZO.” In this effort we have provided pilots,
observers, aircraft and intelligence on a seasonal basis to engzble our Mexman
counterparts to locate, monitor and verify the-destruction of the illicit popDy
fields. Lo destroy these opium fields, since December 1945 (when the T.RIZO
program commenced), the Mexican government has been using an ecologically-
safe herbicide.

For Phase I of TRIZO 1977—which began in January 1977 and concluded l_ast
April-—DEA provided a total of six fixed-wing aireraft, a _limited‘ communica-
tion system and a personnel force of 28 on temporary duty in Mexico, Pllase II
is scheduled to commence on August 15 and run through November 1977, the
second of the year's growing season.

We also assist the Mexican effort in the areas of management asse§sm9ut
and technological and legal support., Let me reemphasize tl;at the eradication
program is a Mexican Government program run by the Mexican .fxttomey Gen-
eral's Office and the MFJP. The helicopters that do .the spraying are flown
by Mexican pilots. We have helped to train the Mexican personnel involyed
and to locate the fields, ) .

During the year-round 1976 campaign, 28,230_poppy fields (covering approxi-
mately 6,710 hectares) were destroyed. Had this crop bgen harvested, it could
have produced approximately 78 metric tons of heroin (six per cent pure). Dur-
ing Phase T of the 1977 program (from January 1 through Apn} 10, 1977 )_, 25,479
poppy fields (approximately 6,222 hectares) were degtroyed. This crop ultimately
could have resulted in the distribution of 73 metric tons of six per cent-pure
heroin throughout the United States. ‘ ) .

In all countries in which DEA has programs, we have imposed many limi-
tations upon our activities. In Mexico, these linntqtloqs encompass three of the
aforementioned areas of DRA involvement-—investlgatlons,.111te11;genpe develop-
ment and opium eradication. For instance, in the area of investigations, we do
not:

Conduct unilateral investigations ;
Bngage or participate in arrests; ) . .
Target individuals by nationality, including U.S. citizens ;
Pay bounties for the work done by the MFJP H
e any police powers: .
%ﬁc‘lgrtalbgepany 111)nusua1’ activity which lias not been approved by DEA
Headquarters, the U.S. Mission and the hos.t government ; or
Take any action that is contrary to Mexican and/or U.S. laws.
In the area of intelligence, we do not: ‘
Install telephone interccia_’ptsl;t 4 to drags; or
k any intelligence not related to dru ; or
lsggifo?'m) unilatgral intelligence probes without the consent and knowledge
et dicat likewise
° ivities 'in support of the Mexican eradication program are 1i
lincl)iltlédi;lctth‘zrl-t is, we d(}) lonly what I mentioned previously anﬂ we do not:
g 0 fields; .
%ﬁiﬁga@gﬁn arreéts of farmers, make laboratory seizures, ete. ;
Purchase or recommend types of herbicide§ to be used ; or
Participate in roadblocks or any direct police arrest action, . .
oreign country do we engage or participate ir} any djrec police arres
:m:t[irznil ;0 ﬁeit?h%r do weyinvolve ouriﬁlvgs int.zu.ly tfcarelgn police actions where
r phy se of force can reasonably be anticipated. . . ‘
an{,‘é)slglsggglng seu(z:h as the abgve, which have Deen .tmditlpna_l DEA pohcy, were
formalized in the revised version of the DRA Foreign Guidelines which was im-
plemented on July 1. 1976. The Guidelines were promu.lgatec‘lﬂ as a result- of the
enactment of the Mansfield Amenmenlfi to gjeé;%ntex'natlon.al BSecurity Assistance
y XT. Act 0f 1976,” Public Law 74-329. . e
an%éllllﬁswr?gggtcleveloped s'peciﬁc guidelineg concerning DEA activities in the
more than 40 countries where w? have personnel assigned, as well as those
ey in whi nly conduct; linison. . N :
CO?)%X’GSS 11]‘131211131 ‘glgdé‘l’ines outline other p-rohibitions:, .mclu(.hng' one ‘th.at
specifies that DBA personnel will not encourage or participate 1'1_15 C]ﬁliel' oi m(;
human treatment of any detained or arrqsted md}mdual. Smcg 1975, D%’fx mx;_
been only seven instances where allegations of improper actions by pe
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sonnel in Mexico have been made; in all but one case, upon izvestigation the
allegations proved unfounded, In the one founded case, the agents in question
received a 3-day suspension for unnecessary use of force,

The foregoing—what we do and what we do not do (in Mexico or any other
country)—is an important issue. However, the bottom line of the most impres-
sive-sounding program is, Is it effective? In other words, have our joint investi-
gations, training programs, technical assistance and intelligence activities in
Mexico from where most of the heroin on our streets originates been successful?

Success I believe can be at least approximately assessed by an accounting of
the availability on our streets of the most serious drug of absue: heroin,

Last year for the first time we established measurable criteria to assess this
availability and, therefore indirectly, the success of DEA in curbing drug abuse
in this country. The criteria established are: 1) the national average heroin
purity at the retail level; and 2) the number of heroin-realted deaths.

National average heroin purity is measured by DEA’'s laboratory analyses of
seizures made by DEA and the domestic police departments that utilize DEA
laboratory services. ’

Heroin fatalities are reported to the Federal Government by medical examiners
in the 21 Standard Metropolitan Statistical Areas that account for 80 per cent
of the nation’s addicts. This reporting network—rthe Drug Abuse Warning Net-
work (DAWN)-—has been in operation since July 1973. DAWN also monitors
diug abuse nationally through reports of drug abuse “episodes” received from
hospital emergency rooms, inpatient treatment facilities and drug crisis centers.

‘While the heroin purity and fatality statistics I believe provide a fairly ac-
curate assessment of our progress, what really matters is the heroin supply on
the street, in our cities, suburbs and rural area, An article in the Detroit Sunday
News, June 5, reports that officials in that city have noted a reduced quality
and availability of heroin, They report that prices are higher and the purity of
the heroin——which is cut with everything from strychnine to lactose—is as low
as one per cent.

'Supply is affected by many factors—in addition to DEA’s efforts—including :

The workings of the eriminal Jjustice system; that is, will the violator
be immobilized and go to jail?

Prosecutional resources;

Bail ;

The priority the U.S., Government affords to international drug control;

The attitudes, resolve and capabilities of foreign governments;

The penetrability of U.S. borders ;

The appropriateness of U.S. drug control policy and strategy concerning
assessment of responsibility, the allocation of resources and the coordina-
tion of effort; and

State and local law enforcement efforts,

For the first three months of 1976, heroin availability, as indicated by the
average purity of retail heroin nationwide, was at the highest level since 1971,
During this period, retail heroin purity averaged 6.6 per cent (it averaged 9.6
Per cent in 1970 and 7.5 per cent in 1971).

In the course of a year, heroin purity dropped from 6.6 per cent to 5.8 per
cent—only .6 per cent away from the recent record low of 5.2 per cent during
the 1978 heroin shortage following the Turkish poppy ban. Preliminary indica-
tions are that this trend has continued in the last two months,

Heroin fatalities nationally decreased 21 ber cent from the first to the second
half of 1976. This represented the first such decline since 1978,

A simiiar, and even more dramatic, decline occurred in heroin-relalted injuries.
During the first quarter of last year, 4,336 heroin-related injuries were reported ;
the figure for the first quarter of this year was 3,021—a 30 per cent drop.

Naturally, we are concerned that these trends be maintained, and our concern
must be reflected in our position on the issue being discussed today : the prisoner
exchange treaties with Mexico and Canada and the proposed legislation,

Maintaining this level of effectiveness requires that we continue to concen-
trate our efforts on major trafickers, a practice which we urge other govern-
ments ito continue as well, According to our recent reports, many of the Amer-
icans imprisoned in Mexico on drug charges are charged for minor offenses of
drug possession,

From our point of view, an exchange of prisoners would not. limit DEA’s ability
to cooperate in any of the programs I have described, Moreover, as a former
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correctional director familiar with the workings of interstate and intercountry
compacts, I believe tthat the provisions of the Treaty will work. The Attorney
General of Mexico has assured me that the Treaty with Mexico will receive
the full support of the Mexican Government,

The Crmarraran. Thank you very much.

1 have a few questions to pdse to you. It may very well be that they
have been generally covered, but in order that we may boil down the
testimony, L would like to present the questions to you. If you are not
ready to answer them at this time, perhaps you could give us a written
answer which we would place in the record.

INFLUENCING MEXICAN REWRITE OF DRUG LAWS AND PAROLE TERMS

Was the Drug Enforcement Administration or any other agency
involved to any extent in influencing the Mexican (Government to
rewrite its drug laws and parole terms?

[ Scattered audience applause. ] .

The Cmatrman. We will get along much better if the audience
will refrain from any demonstrations.

Please go ahead, sir.

Mr. Bensineer. Mr. Chairman, I have been Administrator of the
Drug Enforcement Administration since J anuary 23, 1976. At no time
since I have been Administrator have we, T personally, or our agency
in Mexico made representation to the Mexican Government for a
change or revisions in its laws. .

It is my information that its predecessors, neither formally nor
informally sought revisions to parole provisions regarding drug
offenses.

CHARACTER OF U.S. DRUG PRISONERS

The Cmamman. Of the U.S. citizens currently held in Mexican
prisons, how many were what you might call big time traffickers, and
how many were convicted for small amounts of drugs or for acting as
one-time couriers? |

Mr. Bensiveer. I would characterize the vast percentage of the U.S.
drug prisoners, the overwhelming majority, as COUTrIers oI users as com-
pared to major traffickers. There are exceptions and there are several
major violators, but they are in the vast minority.

In addition, Mr. Chairman, I would like to point out that the Drug
Enforcement Administration is not responsible for the arrest of U.S.
citizens. The Mexican Government enforces its own laws. We do not
dictate to it the provisions of those laws nor alert them in each and
every case as to who may be bringing in contraband into their country
or in fact into the United States. There are instances, particularly in-
volving heroin, and to some extent cocaine, where we will have in-
formation, from Colombia, for example, that a courier is passing
through Mexico, and that information will be passed on to the Mexican
Federal Judicial Police. ‘ )

The Cmamrnan. If any other member of the panel has something
to say about these questions, please feel free to do so. Let us know your
interest in them. : R

Ms. Warson, Mr, Chairman, I agree with Mr. Bensinger, that 'the
great majority of the American prisoners in Mexican jails are those
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who are less sophisticated. They are users, and perhaps one-time mules.
But the majority of the prisoners are not the “big time” traffickers.
The traffickers seem to be a little bit more clever.

U.S. CITIZENS INVOLVED IN DRUG TRADE IN MEXICO

The CrarrMan, How many Americans are currently involved in the
drug trade in Mexico? Will the onset of Americans and their im-
prisonment continue to be as large a problem as it is at the present
time ? Will ratification of the treaty seriously damage DEA’s efforts
to curb the drug traffic?

Mr. Bexsinger. Mr. Chairman, it would be difficult to speculate as to
how many Americans are involved in the drug traffic in Mexico. There
is considerable involvement of American citizens, for example, in the
marihuana traffic, as users and couriers, rather than in heroin. There are
a good number of Hispanic-American organizations dealing on an in-
ternationai basis from Mexico and other points into the United States.
I would not characterize the individuals in Mexican prisons, or U.S
citizens, to represent that jurisdiction, although there are a certain
number. There are also certain other foreign nationals in Mexican
prisons. I can think of Alberto Cecelia Falcone, whose organization
was responsible for bringing in on a regular basis kilo quantities of
cocaine and over 150 tons of marihuana. His organization now has in
Swiss bank accounts, which have been frozen, over $25 million, and his
resources are incredible and awesome. That organization has not util-
ized, though, the Americans and the prisoners who are incarcerated
in the Mexican jails in any large fashion whatsoever.

EFFECT OF TREATY ON DEA EFFECTIVENESS

With respect to the treaty, I don’t believe, Chairman Sparkman,
that this will impede DEA and the Mexican Federal Judicial Police in
being able to reduce the effectiveness of curbing the narcotic traffic, and
in particular the heroin traflic.

I have met several times with Oscard Flores Sanchez, the Mexican
attorney general. He is committed to have a serious effort against drug
traffickers. They are not selecting or preselecting Americans, believe
me. Many of the people who are incarcerated in Mexico and in the
United States have Hispanic-American backgrounds. But there are
5,000 witnesses, Mr. Chairman, that are not represented at this hearing.
They are the Americans who died lust year from overdose drug deaths.
The efforts of the Mexican Government to spray poppy fields that are
cultivated by their own citizens has, in fact, had a considerable impact
on reducing the heroin overdose deaths in the United States, and that
reduction was 21 percent in the last 6 months, as compared to the first

6 months, and we have seen a reduction in the purity level as well.

Those activities are the principal activities of this Mexican Govern-
ment and the assistance and interest which we have is directed toward
heroin. _

I have tallced with Oscar Floves Sanchez, and he does not believe this
treaty would impede his effectiveness nor our effectiveness, and in fact
he has urged me to urge you to ratify it.
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BFFECT OF PUBLICITY ABOUT MEXICAN TREATMENT OF U.S. PRISONERS

The Crmamman. Has the pubicity about Mexican treatment of U.S.
prisoners decreased the number of Americans dealing in drugs in
Mexico? '

Mr. Bensineer. I am not sure that I.could say that it has.

The major criminal organizations will recruit couriers and sacrifice
individuals who are recruited, and sacrifice large quantities of drugs—
heroin and cocaine—to protect themselves. Many of the criminal
organizations and their leadership can best be reached through con-
spiracy cases built on the testimony of others at a lower level, who are
at the distributorship or dealership level. Some of those individuals
will not be reluctant to continue to try to get heroin and other drugs
from Mexico because of the conditions of prisoners in that country. I
think it will have an effect and has had an effect on users, both in
Mexico and in Colombia. In fact, the Colombian Government put out
a film which gives advance notice warning to tourists coming into that
country that their drug laws and their prison programs are vastly
different than those of the United States. They are trying, in a sense,
to forewarn tourists and traffickers.

I think the criminal organizations are interested in making profits
and will do so in any jurisdiction in which they can ebtain drugs
illegally and bring them into the United States.

DEA INVOLVEMENT IN BIEXIGAN’ ARRESTS. OF U.S. CITIZENS

~ The Cmamman. To what extent do agents of the DEA become
involved in the arrest of U.S. citizens in Mexico? Specifically, have
DEA agents ever been present at the arrest, interrogation, or confes-
sion of any American citizen ?

M. Bensiveer. Chairman Sparkman, DEA agents are prohibited
from participation in arrest action in foreign countries. Our own
foreign guidelines issued last year, following the Senate’s enactment of
the Mansfield amendment, were distributed in July of 1976. The U.S.
Embassy in Mexico and the Deputy Chief of Mission, Herbert Thomp-
son, has informed me personally, as well as our Domestic Regional
Director, that there has not been a complaint since July of 1975 of a
direct arrest action by a DEA agent.

I can tell you, sir, that since I have been Administrator, there has
not been a DIEA agent that has been accused of wrongdoing at the time
of an arrest in Mexico. There have been guidelines issued ; there have
been investigations of allegations.

I would be happy to return to this committee to respond to any other
comments or questions which it may have on this matter.

_The guidelines with respect to interrogation are clear, and I would
ilﬁcetto.make them a matter of record for this committee, if I might do
at, sir.

The CmarrmaN. Is that the complete list of guidelines that you
referred to [indicating] ¢

Mr. BeNsiNGER. Yes, sir. L

The Cramman. Very well. We would be very glad to have those.
They will be printed in the record of this hearing.
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¢ OPTIONAL FORM NO, 10

FROM @

¥
SUBJECT:

JULY 1873 EDITION
GIA FPMR (41 CFR) 101-18.8 N

UNITED STATES GOVERNMENT S -

Memorandum T

Deputy Administrator, )
Assistant Administrators, Directors,
Office Heads, Division Chiefs, Regional
Directors, Criminal Investigators,

Narcotigs. In elljgence Officers, and Pilots
Admih¥strato :7’ »

DEA Functions and Guidelines Relatin§ ﬁo Operation
. in Foreign Countries . .

DATE: July 30, 1976

On June 4, 1976, the first publication of DEA Functions
and Guidelines Relating to Operation in Foreign Countries
was distributed to all DRaA employees in foreign countries
and to those employees in the United States who are

reasondbly expected to perform a function in a foreign
country’,

on June 30, 1976, the Internal Security Assistance and
Arms Export Control Act of 1976 was signed into law
(Pub.L. 94-329), fThis Act specifies that:

"Notwithstanding any other provision of N
law, no officer or employee of the United,*
States may engage or participate in any -
direct police arrest action in any foreign -
country with respect to narcotics control
efforts."

Consequently, it has been necessary to modify the guidelines
issued June 4, 1976. ‘

Attached is a copy of the revised guidelines dated

.July 30, 1976. Inasmuch as most DEA special agents and
narcotics intelligence officers may be assigned to perform
a function in a foreign country, we have made wide distri-
bution of the revised guidelines,

All headquarters and field personnel in series 1811 and 132
are required to acknowledge receipt of these guidelines to

their regional directors and division chiefs on the attached
form.

Attachments
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TO: Regional Director, Region No. 5

This is to acknowledge receipt of copy of
DEA Functions and Guidelines Relating to
Operation in Foreign Countries, dated

July 30, 1976.

Date

(Employee's Signature)

(Name Printed)
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Presence of DEA Representatives During
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treatment
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DRUG ENFORCEMENT ADMINISTRATION FUNCTIONS
AND GUIDELINES RELATING TO OPERATIONS
IN FOREIGN COUNTRIES

INTRODUCTION
Since many of the serious drugs of abuse in the United
States originate in foreign countries, DEA places a
high priority on encouraging the greatest commitment
from other governments to concentrate on all aspects
of illicit production and distribution of drugs. The
primary mission of the Dfug Enforcement Administration
in foreign countries is to assist host government
officials in preventing supplies of illicit drugs from

entering the illicit traffic affecting the United States.

To accomplish this mission, with the permission of

the respective host governments, DEA representatives
are assigned to many countries. The purpose of this
pPaper is to present guidelines and functions for DEA

Lepresentatives stationed abroad.

69

e

I. GUIDELINES FOR DEA FOREIGN ACTIVITIES

A. Directions from United States Ambassadors.

l. General direction. DEA representatives.*like
all other official U.S. personnel abroad (excepting certain
military commands), are under the full authority of the
Ambassador.* The Ambassador is expected to assist and give
policy guidance to DEA activities in such a way as to
assure that the DEA mission is realized to the maximum
extent possible. He may also seesk to minimize publicity
involving the presence of DEA representatives in the
host country. The Narcotics Control Program is a high
priority issue, and the U.S. Government supports asg
vigorous an approach as possible. However, each country
presents its own unique situation in this respect.

2. Daily operations controlled by DEA. Day-by-
day DEA operations in foreign countries are under the chain
of command of DEA. Regional Directors and Country Attaches
will operate within the policies established by the
Ambassador in that country. Whenever a planned DEA activity
could jeopardize host country relations with the United
States, the decision of the Ambassador shall be determinative;
however, any major difference with the Ambassador will be

referred to DEA headquarters.

B. Agreements with Host Governments.

1. Historical perspective. The vast majority of
host countries and their police agencies have set forth
informal guidelines and parameters for the activities
of DEA. Other host countries have formal agreements
with DEA. Ambassadors at posts where DEA representatives
serve have been requested to establish guidelines for DEA
personnel under their authority. DEA representatives
are required to inform themselves of all these guidelines.

2. No unilateral enforcement operations. DEA
representatives will not engage or participate in unilateral
enforcement operations or activities outside the scope

* See definitions, pages 10 and 11
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of the agreement developed between the United States
and the host government without the approval of a
responsible host government official.

3. Determination of authority of host country
officials.* On or before September 1, 1976, all DEA
Regional Directors in foreign countries shall establish
and maintain on a continuous basis a list of the officials
in host countries who are empowered by their governments
to permit DEA representatives to function in the host
countries under these guidelines.

R

C. DEA Personnel Assignments in Foreign Countries.*
DEA foreign activities differ from and are more sensitive
than those normally carried out in the United States.
Consequently, DEA will select and assign personnel who £
have demonstrated the ability, particular skills, and 3
adaptability necessary for such assignments. Since A
Regional Directors and country attaches are members of the 1
Mission staff, and must work closely with the Ambassador,
DEA will provide biographical data for those persons in a f
timely manner to the State Department, prior to the assign- A
ment of SAICs and above. These assignments will be. made b
following advice and the concurrence of the Ambassador. 4

L,v
-3
3

D. DEA Conduct in Foreign Countries.

1. Low profile. DEA involvement in foreign 4
eountries will be limited to a low profile role consistent £
with maximum effectiveness. This role encompasses 4
matters ranging from assuring minimum adequate investi-
gational staffing to the exercise of great care should the
occasion arise to release to the news media information
relating to DEA activities and conditions relating to
drugs in the country. On the latter point, any dealings
by DEA personnel with news media representatives should be
with the guidance of the Ambassador and the .advice of the
Mission's Public Affairs Officer.

2. .No violations of U.S. or foreign laws. No DEA
representative shall carry out any activity prohibited by
Unlyeé States laws, regulations or executive orders.
Add%tlonally, no DEA representative shall engage in any
activities prohibited by the host government.

AT e e S

3. DEA exclusive employer. DEA representatives
shall ngt be employed by any other agency, organization
or se;vxcg, and shall not be directed by any other agency, .
organization or service to undertake any action which would
22 ;EAconfllct with the orders, instructions and policies

* See definitions, page 10 ’ : E
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E. Focus on Major Trafficking. To achieve maximum
impact, DEA representatives will focus their enforcement
and intelligence efforts on those high-level traffickers
believed to be involved in the international narcotic
traffic affecting the United States. DEA personnel should
avoid becoming involved in investigations strictly of a
local nature, except in response to special requests from
host country officials for on-the-job training or other
investigative expertise warranting an exception to the rule.

F. DEA Representatives Precluded from Engaging in
Direct Police Arrest Actions. On June 30, 1976, Public
Law 92-329 was enacted. The bill "International Security
Assistance and Arms Export Act of 1976", provides in
section 504 as follows:

{c) (1) Notwithstanding any other provision
of law, no officer or employee of the United
States may engage or participate in any
direct police arrest action in any foreign
country with respect to narcotics” control
efforts.

1. 2Application in strict sense. The Congress
intends that this provision be applied in its strict sense
and that DEA representatives shall not accompany host
country police officials in any situation where the DEA
representative will be present and directly involved in
any foreign police arrest action.

2. No presence if violence*is foreseen. Further
the Congress intends to preclude DEA representatives from
intentionally becoming involved in any activity in a foreign
country in which violence is reasonably foreseeable,
irrespective of whether an arrest is to be made.

3. No incidental involvement, except when life is
in jeopardy. Additionally, when a DEA representative is
accompanying a host country official in a situation that
is planned in such a way as to avoid any involvement of
DEA representatives in a direct police arrest action, e.g.,
under the provisions of paragraph 6 of this section, and -
unexpected violent action is directed against the host
country official, DEA representatives shall avoid becoming
involved in any direct police arrest action unless the
life of a DEA representative or a cooperating host country
official may be in jeopardy.

* See definitions, page 11
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4. General rule when in doubt. The general rule
established by DEA in complying with P.L. 92-329 is that
if a DEA representative should have any doubt as to the
meaning of the law or the guidance in this section, the
doubt will be resolved in favor of his not being present
at the site of host country police arrest actions.

5. . Examples of prohibited involvement. -Examples
of instances in which DEA representatives are prohibited
from engaging or participating in host country arrest actions
areé as follows:

(a) DEA representatives will not accompany
host country police officers to an arrest site
for the purposs of actually assisting host
country police officers in making an arrest,
i.e., to exert physical force or contact
against a person to be arrested.

(b) DEA representatives will not accompany
host country police officers to act as an
auxillary forcelX

(c) DEA representatives will not accompany
host country police officers under any circum-
sFances where it is reasonable to foresee that
violence will ensue, or where it can be anticipated

that the host country police officer might reasonably

expect to request assistance from the accompanying -
DEA representative in order to effect the arrest.

§.' Permissible passive presence* Consistent with
the provisions of P.L. 92-329 and the above guidance, DEA
representatives may be passively present in the vicinity*
o? an arrest by foreign officers under the circumstances
ll§ted below. Thus, where host country police operations
which are likely to result in arrests are planned in such
@ manner as to avoid any involvement of DEA representatives
in a dl;ect police arrest action, a DEA representative may
be passively present in the vicinity of the arrest action
under these following special circumstances:

(&) When it is necessary for a DEA
representative to be in the vicinity solely
to identify the person to be arrested, and
where other means of identification are not
practical;

* See definitions, page 11
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(b}  When host country officials authorize
the presence of a DEA representative to be in
the vicinity to operate technical or scientific
equipment;

(c) wWhen host country officials authorize
the presence of a DEA representative to be in
the vicinity to assist in training local officers
in investigative techniques;

(d) When a DEA representative is authorized
by host country police officers to operate in an
undercover capacity to acquire intelligence or
evidence regarding the international traffic in
illicit drugs affecting the United States;

(e) When DEA agents are working with host
country officials in connection with illicit crop
destruction and the host country officials receive
a request for assistance from other host country
authorities, DEA representatives may transport
them to the vicinity of illicit crop eradication
and/or arrest site;

(£) When host country officials authorize the
presence of DEA representatives in the vicinity
strictly for post-arrest activities such as
interviewing persons under section I, G of
these guidelines; to collect intelligence under
section II, E of these guidelines; and to provide
technical knowledge peculiar to the illicit drug
operation, which knowledge is not possessed by the
host country officials.

G. Presence of DEA Representatives During Interview of
Prisoner Following Arrest. When information important to
U.S. 1illicit drug control efforts may be obtained, a DEA
representative may seek to interview a prisoner following
an arrest by host country officials. For the same reason,
it may be beneficial for a DEA representative simply to be
present during questioning of the prisoner by host country
officials. If so, DEA representatives will be guided by

the following conditions:

5
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1. Undgr no circumstances will any DEA represen-
tative tolerate cruel or inhuman treatment* of any arrested
person. If such action should occur, the pEA representa-
tives should protest and withdraw in a deflpltlve ?ashlon
and promptly report the incident to the Regional Director
and United States Ambassador.

2. Prior to interviewing a prisoner, DgA regre;
ntatives will in each case obtain permlss:Lon~ rom hos
cs:iuntry officials through host country channels and,
in the case where a prisoner refuses to be interviewed,
the DEA representative will not insist on access to the

prisoner. '

3. 1In all cases where a prisoner is an.American
citizen, DEA representatives will inform the prisoner
of their true identify.

4. The DEA representative shall inform Fhe ‘
American citizen that he has a right to confer with a U.S.

consular officer.

5. If there is a likelihood that a statement
made by the American citizen being interv%ewe@ will be
utilized against the person in a prosecution in the
United States, the DEA representative will inform the
person of his Constitutional Rights against self-
incrimination in accordance with Section 6641.12E of
the DEA Agents Manual. Inasmuch as there is no p.s.
jurisdiction for appointed counsel or funds available
to provide private counsel in a foreigg coun?ry,.the
DEA representative will terminate the 1gterV}ew }f the
person subject to interview does not waive his right to

counsel.

6. If a DEA representative learns of the arrest
of an American citizen in a foreign country, the matter

will be immediately reported to the appropriate consular
officer.

H. Carrying of Firearms.

1. General rule. Authority for DEA representatives
to possess and carry firearms in a foreign country can be
granted only by officials of the hast government. Firearms
regulations for aliens vary from country to country, and
DEA Regional Directors are respongible for determining what
is permitted for DEA representatives in the countries within
their areas of responsibility. Decisions in this matter
shall be within the guidelines approved by the Regional .
Director and Ambassador.

* See definition, page 11
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DEA representatives authorizead
to carry a firearm in a foreign country must use extra
precautions so as not to display or use the firearm except

as authorized. As is the rule in the United States, fire-
arms are to be used in foreign countries strictly as

defensive weapons.

3. DEA precluded from hazardous activities when
. unarmed and protection is inadequate. Whenever an operation
in a foreign country appears to warrant carrying a firearm
for personal safety, even though violence is not immediately
forseeable, and authority cannot be obtained to carry a
firearm, DEA representatives will assess the security to

be provided by the host country officials and, if deemed
inadequate, will decline to engage. in the activity.

II. DEA'S SPECIFIC FUNCTIONS

A. Role of Relationships with Foreign Enforcement
Agencies. The Drug Enforcement Administration was designated
by Reorganization Plan No. 2 of 1973 as the Federal agency
to deal with foreign drug law enforcement officials under
the policy guidance of the Cabinet Committee on International
Narcotics Control and. the U.S. Ambassador assigned to each
country. 1In carrying out this key role, DEA activities
should give priority to producing disruptive effects on
the foreign supply of drugs which severely affect the
United States. . .

B. De&elopment of Foreign Control Capability. DEA

attention to encouraging and assisting the host government
to establish self-sustaining, highly skilled drug law
enforcement units and to influencing it to devote the
required human and material resources to drug law enforce-
ment efforts., _This institution—building activity is
pParticularly important where the cultivation, production,
transitting or trafficking of illicit drugs are destined

for the United States.

C. Advisers to United States Ambassadors. DEA Regional
Directors and Country Attaches are the principal advisers
to the Ambassador and his staff with regard to drug law
enforcement and control matters. In such capacity, they
work closely with the Embassy's Narcotic Control Coordinating
Committee. DEA representatives are responsible for analyzing
the drug law enforcement and control capabilities in foreign
countries to which they are assigned and assisting the
Mission in drawing up the Narcotics Control Action Program
(NCAP) for submission to the Regional Interagency Narcotics

7
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Control Committee of CCINC in Washington for consideration
of appropriate funding and action. These programs
generally include the following types of action:

1. Training Foreign Officials. DEA representativesg -
will help the Embassy Narcotics Coordinating Committee * v
identify training needs for foreign officers, assist in
providing on-the-job training or more formalized training

Programs, either in-country or in the United States under
CCINC funding. DpEa reépresentatives will help evaluate

the host government personnel responsgible for drug law ° *
enforcement and identify those bPersons who would benefit

from executive briefing Programs or training in—country

Or in the United States. DEa in-country representatives

will make special efforts to keep in touch with trainees,

to continue their development ang attempt to assist them

in their continued and increased contribution to the

common effort. For long~-range effectiveness the provision of
proper training to drug control officials is a high Priority
function. while the immediate goal of training is to
transfer certain knowledge and skills, the ultimate goal
should be to develop host government institutiong for
narcotics training. Accordingly, all training decisions
should be made with this in mind,

3. Illicit Crop Eradication. In certain countries,

needs of the Program and report to the Regional Directoxr
and Ambassador on problems, Progress ang results, They
should submit recommendations in the same way for improving
the effectivenegs of the Progranms.

B e N S e e e
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D. Cooperative Enforcement Activities. Consistent

with section T,
local guidelines established by the Regional Director,

the Ambassador and host country officials, DEa representa-
tives may assist host country authorities in investigating
international trafficking affecting the United States.

To that end, DEA Tepresentatives should: oo

Develop sources of information. Assist in
developing sources of information ang the interviewing of
witnesses not only among drug traffickers, but among other

persons who are knowledgeable about illicit cultivation,
production and transportation. .

2. Utilize undercover operations. Provide direct
assistance b operating in an undercover capacity to acquire

d to further investigations regarding the

Y
intelligence a

n

F, and where such activities are within

international traffic in illicit drugs affecting the

United States.

3.

Conduct surveillance. Assist in conducting

surveillance of the activities of drug traffickers to

develop evidence against major traffickers of illicit
drugs affectirg the United States. Basic to this

the conduct of DEA representatives .in foreign countries
relating to electronic surveillance will be followed.

4.

to the exten

DEA which will

out investigati
illicit drug tr

records, air

ursue investigative leads.
cials in pursuing investigativ
el records, public and private organization

port and shipping records,

Provide information to host countries. Provide
t possible appropriate information obtained by
enable host government officials to carry

ons of or operations against international
affickers.

6. Obtain dru samples. Receive and transmit to

the United States samples of illicit drugs seized by host country
officials for use in conducting laboratory studies in regard

to the origin of drugs found in the United States traffic,

02<305 O - 77 «
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7. Coordinate extraditions, expulsions and
rogatories. Coordinate as appropriate matters regarding
extraditions, expulsions, joint prosecutorial efforts, and
requests for judicial assistance.

E. Collection of Intelligence. All DEA representatives
in foreign countries arze assigned a high priority to collect,
report and exchange drug intelligence. Intelligence collection
is not only seizure and arrest oriented -- it should include
strategic information such as host country capabilities
relative to suppression of illicit cultivation and
trafficking. Intelligence should also be collected
relative to routes and methods of trafficking, the )
vulnerabilities of traffickers, and any other information
that will zlarify the overall drug situation and the
ability of host government officials to deal with it.

DEA representatives will also give a high priority to
analyzing drug intelligence as fully =2s possible in order
to integrate it with enforcement activities in foreign
countries and the United States.

1. Couriers, routes of traffic and methods.
Special emphasis should be placed on identifying couriezs
who smuggle illicit drugs into the United States, discovering
new methods of smuggling, developing profiles of such
offenders and furnishing all other information that may
be beneficial to the United States Customs Service in its
primary interdiction responsibilities.

2. Proper intelligence indoctrination. Regional
Directors, Country Attaches and Special Agents-in-Charge
are specifically charged with the responsibility for
assuring that the narcotic intelligence responsibility is
understood by all DEA Special Agents and that their efforts
in this connection are properly coordinated.

IXII. DEFINITIONS
A. As used in these guidelines:

1. The term "Ambassador" means the chief of the
U.S. mission in a foreign country having jurisdiction
over the activities of DEA representatives.

2. The term "authorized by host country officials"
means the officials on the list established and maintained
by the DEA Regional Director, who are empowered by
their governments to authorize DEA representatives to
function within the host country under agreements with
DEA and under these guidelines.

10

~3
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3: The term "auxiliary force" means helplng or
aiding, or giving support or supplementary power in a police
arrest action, or on an illicit crop destruction.

4. "Cruel and inhuman treatment" means conduct
endangerlng life, limb, or health or creating reasonable
apprehension of such danger.

5. "DEA representatlveé means an employee of
the Drug Enforcement Administration, who is appointed
in the civil service of the executive branch of the
United States Government.

6. "Foreign country" means foreign territories,
continental or insular, outside the jurisdiction of
the United States.

7. "Illicit drugs" means all controlled
substances listed in the schedules of the Controlled
Substances Act.

8. "Narcotics" means all controlled substances
listed in the schedules of the Controlled Substances
Act.

9. '"Passive presence" means inaction in an
observer capacity at a location sufficiently removed
from the arrest site so as to avoid direct involvement
in the arrest.

10. "Vicinity" means near or close at hand as
distinguished from being squarely on the spot where
the arrest is being made. It does not depend on
distance or topography, but denotes that the DEA
representatives must be sufficiently removed from the
arrest site so as to not be a part of the arrest activities.

11. "Violence" means the exertion of any physical
force against persons who are in defiance of the
constituted authorities of the host country, or by
drug law violators who oppose the constituted authorities.

11
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ALLEGATIONS CONCERNING RIGHTS ABUSE AND TORTURE

The Cramuan. Serious allegations have been made about the abuse
of the rights of Americans, and even the torture of Americans, by
Mexican law enforcement officials. Is the DEA aware of these prob-
lems and what has been done to prevent such actions? ;

Mr. Bensinger. The DEA is not present during the arrest of
individuals, U.S. or foreign nations, at the time of an arrest action. If

a DEA agent is aware of mistreatment of a U.S. citizen, our guidelines.

direct that that officer must report that improper treatment to the
U.S. Embassy and the U.S. Mission, and further, that the U.S. agent,
if he is asked to be briefed by an individual in the custody of Mexican
authorities, he is required to identify himself to any U.S. citizen.

I would like to further add, Mr. Chairman, that our office in Mexico
has 42 employees, 25 being agents. They are house in the individual
consulates and in the Embassy itself in Mexico. Their activity does not
involve DEA agents in the spraying of poppy fields nor in the arrest
or seizures of laboratories. We do not purchase or recommend the type
of herbicide nor participate in roadblocks or police direct arrest action.

We do noi target citizens by nationality. We do not have policy
powers. We do not take any activity which has not been approved by
a U.S. Mission and our host government. '

'We do not install telephone intercepts nor seek intelligence not
related to drugs. ‘

BUDGETARY IMPACT OF ADMINISTERING TRANSFER PROGRAM

The Cramman. What will be the budgetary impact of administer-
ing the transfer program and incarcerating additional inmates in
federal prisons? ' ,

Mzr. Framerry. We don’t have that figure for you yet, Mr. Chairman.
Probably we will get it in the implementing legislation, and it will
depend upon what that implementing legislation involves, Obviously
it will have an impact, though, on our budget.

The Crarmman. All right, then. You can get that information to us
when you have it.

[As of the date of publication, the information referred to had not,
been supplied.]

The CraRMAN. Let me ask the Department of State this question.

Would the Department have any objection to an understanding
preventing the deposit of the instruments of ratification of these
treaties until such time s the implementing legislation has been
enacted. )

Mr. Hawnsern. We would not, Mr. Chairman.

The CmairmaN. Very well.

Let me return to the Department of Justice with a question,

DEA PRESENCE AT POSTARREST FEARINGS OR PROCEEDINGS

You said that no DEA agents had been present at the time of an
arrest. What about postarrest hearings or proceedings ?

In other words, after the arrest has been made, have DEA agents
been present at such occasions?
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Mpy. Bensinerr. Guidelines provide if the Mexi-:an Federal Judicial
Police has requested that we provide a person to sit in on an interroga-
tion or get a debriefing, that we will attend such a debriefing, and we

have,

In the instance where, and the guidelines épéll this out, there is trgé,t-
ment of an offender, if it is not in concert with appropriate U.S. law
that the DEA agent will withdraw. '

There have been to my knowledge seven instances where allegations

of improper actions by DEA personnel in Mexico have been made. In
all but on case, upon the investigation of these allegations, the allega-
tions were proved to have been unfounded. ' . '
We have an internal security branch, Mr. Chairman, that includes
52 criminal investigators. As a matter of fact, I increased the number
of criminal investigators from 29 to 52 upon taking office. These indi-
viduals make unannounced inspection audits of every district office
in the United States and abroad at least twice & year. We have had
as Acting Chief Inspector during the time of a number of these allega-
tions, the individual who is presently the Special Watergate Prose-
cutor, Mr. Charles Ruth. A number of cases which were brought to the
attention of DEA occurred prior to my assumption of the role of
Administrator. But believe me, each and every case that is brought to
our attention is investigated. We do not want to be party to, nor do
we want to be connected with, any type of treatment to a prisoner
which is improper and which would reflect crtel or inhuman treatment,

IS THERE GOING TO BE A SERIES OF TREATIES?

The CHAIRMAN. At this time we are dealing only with two treaties,
one with Mexico and pone with Canada. But certainly there must be
problems arising witli reference to American citizens being arrested
1n other countries of the world. ;

Are we going to have a whole series of treaties? '_

Ms. Wamson. Sir, there are some other countries which have
expressed an interest in entering into treaty negotiations with us. How-
ever, we are not pursuing this at the moment. We feel that it is more
important that we have this treaty and that we be sure all the bugs
are out before we approach any other countries to enter into negotia-
tions with us in this regard.

The CrAaRMAN. Senator Pell.

Senator Perr. Thank you, Mr. Chairman. :

I have no questions. I came in late and just want to welcome Ms.
Barbara Watson up here again in her old role, which she does so well.

Ms. Warson. Thank you, Senator., -

Senator Perr. I will look forward to seeing her in a new role soon,
as Assistant Secretary for Consular A ffairs,

The CmarryaN. I believe that concludes for today what I think has
been a very useful discussion on these treaties. Undoubtedly there will
be other discussions tomorrow. L :

Mr. HanseLn, Mr. Chairman, I wonder if I might just make one
concluding remark on behalf of the Department of State?

The Cratryan. Of course. B :

SO
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IMPORTANCE OF RA'I‘IFICATION TO BILATERAL RELATIONS WITH MEXICO

Mr. Hanserr. For the Department, I think T would want to state.
for the record that the ratification of this treaty is important to our
bilateral relations with Mexico. The Mexican Grovernment proposed
this treaty to the United States and has already ratified it. If we are
to move forward with creating a stronger and more effective rela-
tionship with Mexico that will enable us to address the many prob-
lems of mutual interest between the two countries, such as narcotics,
unlawful immigration, economic relations, and other similar matters,
we think it is very important that the Mexican treaty be approved by
the Senate. _ _

[The following information was subsequently supplied :]

‘We attach equal importance to the Canadian treaty.

We are grateful for the committee’s interest and would be happy to
provide any additional information and to work with the committee in
any way that we can to assist in the ratification process.

Thank you, sir.

The (*uarrmanN. Thank you very much. .

We may be in touch with you asking for some of that additional
help. T hope that every member of this committee will read the tran-
script of this morning’?1 hearing. v

Thank you very much. .

The nezt itemyof business is a matter which Senator Pell wished to
bring before the committee. .

Senator Perr. Thank you, Mr, Chairman. ) )

[ Whereupon the committee turned to other business.] )

The CHAIRMAN. Very well. I believe that concludes the committee

business for today. )
We will adjourn until tomorrow morning. .
[ Whereupon, at 12:20 p.m., the committee adjourned, subject to the

call of the Chair. o .
[State Departgnent responses to additional questions for the record

follow:]
DEPARTMENT OF STATE RESPONSES TO QUESTIONS FOR THE RECORD

ARTICLE I

Question 1. Does the authority for acceptance by the United States of the trans-
fer of prisoners from Mexico or Canada represent such' an mvolvem.ent in the
proceedings of these countries as to render the Constitution of the United States
applicable? . .

Answer. In the view of the Department, acceptance of the transfe_r of prison-
ers from Canada or Mexico would not represent such involvement in the prior
proceedings in those countries as to render the Constitution of the United Sta_tes
applicable to them retroactively. We base this conclusion on the cases_dealmg
with extradition and surrender under Status of Forces Agreements which hold
that such activity at the beginning of the criminal process does not repdgr the
United States Constitution applicable to foreign trials. Transfers within _the
United States have not been regarded as making the transferred prisoner subject
to the criminal laws of the state to which he is moved. We would further pote
that cases on evidentiary questions show that direct involvement by American
authorities in foreign procedures is required before American standards apply.
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ARTICLE II

Question 1. Would a erime considered serious under Mexican or Canadian law,
such as a felony, and a crime that is a misdemeanor under U.S. law qualify under
the comparability of erimes provision? For example, several U.S, states have
decriminalized the possession of small amounts of Marijuana or have reduced the
sentences substantially. . )

Answer. Because the Treaties are remedial in character, the dual criminality
clauses were deliberately drawn in a much looser and more encompassing fashion
than comparable clauses in extradition treaties which operate against the inter-
ests of the person accused. Article IT (1) is intended to ensure that differences
in the laws as to the quantities of marijuana required to be possessed in order
to constitute a crime would not be a barrier to transfer. The American tendency
to decriminalize possession of small quantities of marijuana is being paralleled
by executive action in Mexico. :

Question 2. Just what, is meant by the term “the prescribed time for appeal”?
Under Mexican and Canadian law, what is the prescribed time for appeal ?

Answer. The term “prescribed time for appeal” refers to.the time limit on filing
a direct appeal against the judgment—as distinguished from collateral attack.
The normal time is five days in Mexico and thirty days in Canada, but local court
rules may vary that limitation.

Question 8. Would the almost continuous availability of a petition for a writ
of habeas corpus for individuals in prisons in this country affect the “requirement
that the time for appeal has expired”?

Answer. Both Mexican and Canadian systems distinguish, as does ours, be-
tween ‘direct and collateral attack. It was concluded that transfers should not
take place until direct appeals had been exhausted but that it would be inappro-
priate or impossible to cut off possible collateral attacks. The grounds available
on collateral attack are, to varying degrees, narrower than on direct appeal.

Question 4. What would be the status of individuals admitted as resident aliens
in the three countries under these treaties? ‘Would they be considered “domicili-
aries” even though they had not lived in the U.S.A. five years? e S

Answer. Article II(3) is designed to exclude from the program persons who
have been thoroughly established in the -other country for substantial periods
of time; to be so excluded a person would have had to be present at least five
years, Admission as a resident alien under immigration laws would not be de-
terminative. Note that a citizen of a third country is not eligible for transfer
even though he has been resident for five or ten years in the country to which he
would like to be transferred. This limitation is due to the fact that Treaty is
regarded as an extension of the right and duty of the states to protect ‘their
nationals abroad. - : ' ’
‘ o ARTICLE 1T

Question 1, This article, along with Article IV, Section 9, will require the adop-
tion of implementing legislation. Describe what the basic responsibility and au-
thority given the individual designated will be under the terms of the implement-
ing legislation. ‘ ‘ '

Answer. The implementing legislation, in the draft submitted by the Attorney
General, designates the Attorney General as the authority referred to in the
treaty and permits him to delegate his powers. BEssentially, the powers relate
to the capacity to select prisoners eligible for transfer in either direction. The
treatment to be accorded to those transferred to the United States is quite
Specifically regulated either in the implementing legislation or in the general laws
of the United States, : 5 .

Question 2, What will be the method of processing applications for transfer
under the implementing legislation, and how much time will be involved?

Answer. Under the Mexican Treaty the transferring state would draw up 4
list of prisoners eligible for transfer’ It would obtain an indieation of  their
consent to being transferred and forward the list to the Receiving State which
would then review them. The names surviving this process would constitute the
list of those who would be brought to the transfer points. They would there be
formally interviewed to establish their consent and actually transferred. The

* Note that somewhat different procedurés apply as to the Canadian Treaty which cally
for commencement of proceedings by a written application from' the offender, Artlele II,
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uthorities of Mexico and the United States are currently doing preliminary
?votrkoto sort out the Mexican prison population so as to be prepared to c'axg%ute
transfers immediately, as promptly as possible after the exchange of ratifica-
tions. After the present bicklog has been absorbed the flow will be a modest oxllg
and a schedule for the transfer of such prisoners. will bg developed. It shou_
be possible to transfer Mexicans in U.S. federal prisons with equa} speed, but it
may be some time before state authorities are ready tg process their cases. .

Question 3. Will there be any procedulre f(ir g:he ‘fewew or appeal of a decision
to reject a transfer either way under the legislation?

Axi]swer. The implementing legislation § 4104(g) contemp_latges that there W(_)uld
be no judicial review of decisions to reject transfers. S1m11arly,_ the l}Iem_can
authorities caused Article IV to be written in a manner .tha!:, in -then' view,
excludes judicial review, It is not believed that issue§ invqlvmg individual agree-
ments between two governments as well as penological judgments can usefully

be subjected to judicial review.
ARTICLE IV

Question 1. Would the consent of a transferred prisoper act as a waiver of h_}s
rights under the Constitution? Specifically, would a prisoner waive his rights to
contest in the U.S. courts any ‘‘due process” question or the right to file a habeas
corpus petition? .

Answer. The consent of a transferred prisoner «does not act as a waiver of
his constitutional rights in any general sense. He would, for example, still have
the right to test the conformity of his confinement with the cruel and unusual
punishment clause of the Constitution, However, he would waive any r{ght to
challenge the Mexican procedures in the American courts—a mg:ht which we
believe he never had. This is spelled out in §4107(b) of the implementing
legislation. : . .

Question 2. How many treaties of this type does the Executive Branch antici-
pate will be submitted? Since “social rehabilitation” is given as a reason for them
it would appear as if an agreement should be concluded with every foreign coun-
try whose nationals are in U.S. prisons or vice versa.

Answer. The Department has taken the position that action towards further
treaties should be deferred at least until we could obtain a clearer reading on
the congressional attitude towards the two presently before the Senate. We W.Olll'd
also like to have the initial experience with the treaty—and the inevitable judi-
cial challengeés-—behind us before moving forward. There are substantial pres-
sures in the direction of action with certain countries, in particular Turkey and
Bolivia. There appear to be certain limits on the types of country with which we
would conclude a treaty with a country which in our view was not sincerely
attempting to protect the human rights of prisoners—-as distingunished from coun-
tries which because of their differing legal and cultural background and level of
social and economic development do not do things the way we do. Specifically,
we could not agree to enforce sentences of such a length that they violated our
conceptions of cruel and nnusual punishment. There are also countries where the
numbers involved and the severity of the problem would not justify the ex-
penditures in question.

Question 8, Could treaties of this type be incorporated in a logical way in
extradition treaties?

Answer. The first versions of prisoner transfer treaties—the Buropean Coxn-
vention and the first Mexican draft were heavily influenced by examples drawn
from extradition treaties. With the United States insistence on a voluntary pro-
gram it became clear, however, that there are major differances between the two
types of transfers, Exclusions of categories of offenders work o their benefit in
extradition cases but against them in prisoner transfer cases. There may be some

economy in negotiating transfer treaties at the same time that we renegotiate
extradition treaties but the documents should be kept ceparate.

Question 4. What precedents will these treaties set for the conduct of our for-
eign policy and for international efforts to control crime?

Answer. These treaties represent a move by the United States toward recog-
nition that in the world of the 1970's the struggle against erime cannot be carried
out by each country in isolation. Other moves have been the conelusion of an
agreement with Switzerland for the obtaining of evidence in criminal cases and
cooperation with Mexico in the suppression of narcotics traffic. We view the
Eri;;mer treaties as complementary to these other efforts and not in contradiction

o them.
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Question 5. Should the United States, thro i
the expansion of this concept on a wérldwigghsg};?e it
stz;fngthen }?man rights efforts? ’

nswer. If practice supports fhe desirability of the ¢
fers, the United States should Support its generalized g i jus
Europea_n;qountme,s: which have had experience with s?mila%-oggll?;ﬁggllfém?ssrsthe
pprt '1t in 1u.ternatlox_1a1 meetings, By bringing more ‘attention to bear o
dltioys; In prisons, this movement should have a generally positive effect on th
condition of prisoners as a whole. In its support for th 1
States sl_lould not, however, compromise its view that on
are consistent with our constitutional and humanitarian

ed Nations, work for
and would this concept

ARTICLE V.,

Question 1. The treaties allow the Reéeiving State an unity | i
the consent of the prisoner. Please describ Is opportumtyy b o Unitod
Stj;tes in dztermt;ix};ng the validity of cons%xg]é.e methods to be used by the United

nswer. As set forth in Section 4107 of the img lementin i i -
gegure.S for the verification of the consent of the 1(?iffender t% ltigalli%grmilﬁ:éllié)-;%
{)n %EVIGXV with a United States magistrate or another officer specially.designated
y the tt,orqey,Geperal. In the case of a person being transferred. to the United
States, tha_t interview shall take place while the pe
tody. Conditioins will be such as to minimize the possi

unable to obtain counsel one will be appoi i
; pointed for him,
ou(t'é the txyaysz a111)d meglxlls of providing that counsel. fm. We a
uestion 2, Does the reservation to the transferring state, if it he Mexi
Texic
Oana.da., of the power to grant pardon or amnesty, operate as ’an unconstitu}:igngll'
resAtmctxonon the power of the U.S President to grant pardons? : .
nswer. The' pardoning power of the President of the United States extends

does not provide for pardons by the Receiving State’s authorities, '

eligible for parole in the sentencing jurisdiction. The arties recogni k

] ] Juris . 0gniz
parole practices differed from country to country, Of cé)urse, Mexicglxlls Elagelfih?rf
the United States on drug offenses will be warned of this potential consequence
of trans.fer ard may be expected generally to refuse to exercise that option,

Question 4 Does continued inearceration after transfer constitute violation
of the constitutional prohibitions of e post facto laws or bills of attainders?

Answer, Since the underlying authority for the incarceration after transfer
is the sentence by the foreign court subject to pre-existing foreign law, we do
not regard the ew post facto or bill of attainder clauses to prohibit it,

Question 5. Does continued incarceration after transfer constitute cruel and
unusual punishment in violation of the Eighth Amendment, especially in the case
of( an individual who received a much more severe sentence than would be
inmiposed for the same erime in the United States?

Answer, Mexican and Canadian sentences do not seem to fall outside the very |

wide range of terms which are found in the practice of the United States. We-
do not, therefore, confront the problem, which might arise in regard to some
other countries of dealing with a foreign sentence so much more severe than any
in the United States that American courts would determine that execution in
the United States would constitute cruel and unusual punishment, :

ARTICLE VI

Question 1. Is it in accord with the Constitution ‘of the United States to pre-
vent a .U.S. citizen from having access to the appropriate courts of this country
if the individual is incarcerateéd in the United States?

M
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Answer. As explained in the answers under Articles I and IV, the-individual
transferred to the United States would have access to the appropriate courts
of this cauntry to test the conformity of his transfer and his continued confine-
ment here with the Constitution and the treaty and implementing legislation.
What Article VI prevents is his use of a United States, rather than the foreign,
court to attack the sentence and conviction handed down by the foreign court.
This barrier is fundamental to the operation of the treaty and we believe it to
be constitutional. As we have explained elsewhere, as in the prepared statement
of Mr. Hansell, we base that belief: (a) on the proposition that the sentence ig
one of'a foreign court to which United States constitutional provisions are not
made retroactively applicable by the transfer; and (b) on the consent and waiver
_of the individual. '

. Question 2. Would compliance with the treaty require an unconstitutional
withdrawal of the jurisdiction of the federal courts?

Answer. As stated in the previous answer, the American courts, speciﬁcally,

the federal courts, will continue to have jurisdiction over many issues raised in
the course of transfers, although they will not have jurisdiction over the validity
of the foreign conviction or seritence. . ;

Question 3. How does Article VI of the Mexican Treaty and Article V of the
'Freaty with Canada relate to the provision requiring that the time for appeal
has expired ? . )

Answer, Article I1(4) of the Mexican Treaty and Article IT(a) of the Canadian
Treaty require that all direct appeals be terminated before z transfer can be
effected. These do not interfere with the provisions of Articles V and VI that
breserve continuing, if limited, access to the sentencing state’s courts by way of
collateral attack.

ARTICLE VII

Question 1. Would this double jeopardy provision prohibit prosecution at the
state or federal levels on a charge of conspiracy?

Answer. Because of the widespread differences between the Mexican and the
United States conceptions of double jeopardy, the negotiators concluded that
th most workable solution would be to have each country in effect apply its own
double jeopardy rules to the foreign conviction. Thus, the double jeopardy clause
in Article VII gives as much protection as that conferred by the United States.
An American convieted in Mexico, but not transferred, would at present have no
double jeopardy protection whatever in this eountry. Under our practice, which
varies according to the Jurisdietion, it is possible ithat the same events may be
made the subject to more than one prosecution ; one for the substantive offense,
and one for a conspiracy to commit that offense. Several factors militate against
widespread resort to that device: (1) it will generally be difficult fo present
admissible evidence of Mexican events to a United States court; and (2) the
Departmernt of Justice advises that those contemplating transfer will be told of
Dending warrants revedled by NCIC checks based upon identification informa-
‘tion submitted by the offender. :

ARTIOLE VIIT

Question 1. In the case of youthtul offenders, provision is made for the consent
of the parent or legal guardian. What provision is there in the case of o mentally
i1l individual incapable of informed consent? .

Answer, Our negotiators felt that ftransfers of the mentally ill to the United.
States could or.di.narily be handled, as a Health, Education and Welfare matter
under the provisions of 24 U.8.0. 821 et seq., which has sometimes been applied
to persons fpund guilty of criminal acts, We reserved ithe continuing application
of that law in Axrticle VIII (8). The Mexican negotiators believed that they might
peeg,l further authority to handle such matters. Inquiries of our consular posts
indicate that there are few cages of mentally ill prisoners and that those that
do arise can normally be solved by informal means. We share the Committee’s
problems about obtaining a meaningful consent on the part of persons so
mentally ill.

) Quqstion 2, R_ecent court rulings provide that patients in public mental institu-
tions in the Umted S.tates have a legal right to proper professional attention and
care, Would it be fair to transfer an individual to another country where such
treatment and facilities are substandard? ‘

Answer. We agree fully that it would not be fair to transfer patients in mental
LY

S_- - B R T e S

¥ &

i

[

i ettt g e o e i b e

¢

e et e\ 1 i o g e
B A!’fi' .

87

health institutions to places where they cannot be afforded treatment. We would
not negotiate any agreement which would inflict such an undesirable result,

Question 3. Are the laws of Mexico dealing with youthful offenders designed
to promote rehabilitation through education and counseling rather than mere
punishment?

Answer. Mexico attempts to promote rehabilitation of youthful offenders
through education and counseling. Their theory in ithis regard is advanced, and
they have committed a generous portion of their resources to dealing with this
problem. However, the means available to this end are by our standards ex-
tremely limited. Advice from our consular posts indicates that the Mexican au-
thorities have uniformly released persons under eighteen when their American
citizenship is established. ‘ :

DEPARTMENT OF STATE RESPONSES T0 QUESTIONS ON THE DIFFERGNCES IN THE
PrISONER HXOHANGE TREATIES WITH CANADA AND MEXICO

Question 1. Why is there no provision in the Canagdian treaty comparable to
the section in the treaty with Mexico which allows the transfer of mentally ill
individuals? . .

Answer. Both the United States and Canada felt that action through mental
health channels along the lines authorized in 24 U.S8.C. 321 et seq. should suffice
to cope with problems that arise along these lines. The Mexican authorit}es
believed that they might need further powers and, hence, asked for the inclusion
of Article VIII(2). Any agreement entered into under that clause would pay
heed to the concerns expressed in Article VIII questions 1 and 2.

Question 2, Does the change in the Canadian treaty which requires the prisoner
to initiate the transfer process, rather than the Transferring State as in the
Mexican treaty, reflect differences in Mexican and Canadian law or problems

. with the provisions of the treaty with Mexico?

Answer. The format of Article IV(1) is due to a philosophic difference in legal
systems whereby the Mexican authorities did not wish to grant a prisoner a
right to initiate the transfer due to concern that this could be construed as a
legal right which could be subject to judicial enforcement against the Executive.
Neither the Canadian or the United States authorities shared that concern, al-
though we also believe that review is not desirable. Note that under the second
sentence of the cited section a prisoner in Mexico can submit a request for con-
sideration to the Mexican government. .

Question 3, Why was Article VII of the treaty with Canada included in this
treaty and not included in the Mexican treaty? Is it foreseeable that either
the United States or Canada may enter into any agreements with other na-
tions that would bring the terms of Article VII into effect?

Answer, After the treaty with Mexico was signed, we became aware that there
was an interest in a Canadian-Mexican treaty. It then occurred to us that we
should facilitate traffic across the United States in connection with any such
potential arrangement. Canadian officers are already allowed to transport prison-
ers across the United States in certain circumstances under Article I of the
Treaty of 1908, 85 Stat. 2035, T.S. 502. Aside from the Canadian-Mexican negoti-
ations, we know of no other. . .

Question 4. Will the implementing legislation be sufficient to deal with any
differences in the tywo treaties? .

Answer. The implementing legislation has been drafted to accommodate both
treaties and, if other treaties are comcluded, ought to accommodate tpem as
well, Of course, it is likely that modifications will be necessary as practical ex-
perience illuminates this novel area. .

Question 5. Is the inclusion in the treaty with Canada of a specific reference to
the transferability of offenders serving a life sentence or an indefinite sentence
as habitual or dangerous criminals an admission that such offenders would _1_1ot
be eligible for transfer under the terms of the Mexican treaty which requires
that the individual be serving a definite sentence?

Answer, The Mexican authorities expressed considerable concern about the
‘enforcement of indefinite sentences, which are unknown in this country and ip—
sisted on their exclusi-n. Life sentences for Mexicans in the federal system in
this country are improbable. If the problem proves a real one, a life sentence
¢ould be commuted by the Transferring State to a suitable term of years.
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Question 6. What is the significance of the use of the term citizen in the treaty
with Canada and national in the Mexican?

Answer, In both negotiations, the United States pressed for the inclusion of
nationals who are not citizens. We did so out of caution since the category of
those who are nationals but not citizens according to 8 U.S.C. 1101 (a) (22) and
1408 is narrow and there is not likely to be a case involving such a person, Article
I(d) of the Canadian Treaty accomplishes this goal by defining “citizens” to
include American nationals.

Question 7. Why are political offenders excluded in the treaty with Mexico and
not in the one with Canada? What are the political offences included in the
BExtradition Treaty of 1899 with Mexico?

Answer. The Mexicans were of the view that political offenders should not be
subject to trapsfer, proceeding on the analogy of extradition. The Canadians be-
lieved that since all transfers are voluntary, a political prisoner should not be
deprived of what is, in this context, a benefit rather than a burden. We acceded
in both cases fo the views of the other country, The problem is not a realistic
one: (a) sinceour records indicate that no Americans in either Canada or Mexico
have been imprisoned for crimes we regard as political; (b) since the question of
the political character of a crime is one raised by the offender, he would never
raise it if he desired to be transferred; and (c) if there were a political offense
in the other country it would in nearly all cases be barred by the dual eriminal-
ity clause in Article II(a) of the Canadian and II(1) of the Mexican treaty.
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PENAL TREATIES WITH MEXICO AND CANADA :

THURSDAY, JUNE 16, 1977

Uxnrtep STATES SENATE,
Committee on Foreign Relations,
. Washington, D.C.

The committee met, pursuant to notice, at 10:30 a.m., in room 4221,
Dirksen Senate Office Building, the Honorable John Sparkman (chair-
man of the committee) presiding.

Present: Senators Sparkman, Pell, Clark, Glenn, Stone, Sarbanes
and Case. , ’

The CmATRMAN. Let the committes come to order, please.

I regret the 80-minute delay in getting started this morning. Sen-
ators sometimes have a pretty hard time working in committee and on
the floor of the Senate simultaneously. The Senate is in session and
there is a very Important measure being considered right now, one that
1s out of this committee, and some of our members are there working
on it. But I think we should get started.

C¥ENING STATEMENT

_We will continue to receive testimony this morning on the Treaties
with Mexico and Canada on the Execution of Penal Sentences.

Our first witnesses will be two distinguished professors of law, Mr.
Herbert Wechsler of Columbia, University and Mr. Alan C. Swan of
the University of Miami. ‘

. We will then hear from the authdrs of an extensive note in the May
1ssue of the “Harvard Law Review” on the Treaty with Mexico. These
are Mr. Richard Petree and Mr. Michael Chertoff.

These witnesses will be followed by a panel made up of families of
prisoners and former prisoners in Mexican jails. -

I will ask first for Mr. Herbert Wechsler and Mr. Alan C- Swan to
come fo the table. '

Senator Case. Mr. Chairman, may I first say a word, please?

The Cmamrmaw, Yes, indeed. ,

Senator Case. With you, I regret the delay in the beginning of our
panel this morning. I just hope that everyone will forgive us for hav-
Ing to be in several places at the same time.

. COMMENDATION OF MR. WECHSLER AND MR. SWAN

I am happy to see that we have befors us a fellow who goes back
almost as far'as I do at the Columbia Law School. He isa very distin-
guished man and a great friend, and I know that his companion on

(89)
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the panel will match his eloquence and learning. We look forward to
hearing both testimonies this morning,

Mr. WecnsLer. Thank you very much, Senator.

M. Swan. Thank you, Senator Oase,

The Cramman. Mr. Wechsler, we have your prepared statement.
You may proceed as you see fit, either to read it, to summarize it, or
to discuss it as you wish.

Your entire statement will be printed in the record, of course.

STATEMENT OF HERBERT WECHSLER, COLUMBIA UNIVERSITY
‘ LAW SCHOOL, NEW YORK, N.Y.

Mr. WecasLEr. Mr. Chairman, I shall not identify myself further
because my biography is in my statement.

I am here, as you know, M. Chairman, because you were good
enough to have asked me to come down to talk about the constitutional
problems, if any, that these treaties may present.

IMPORTANE, HUN[ANENESS, AND CONSTITUTIONALITY OF TREATIES

I think the treaties are very important and that the purpose behind
them is humane and should be supported, if at all possible. From that
point of view, I have undertaken myself to consider whether I believe
that there are constitutional reasons why the Senate should withhold
its advice and consent. To put the matter very simply, my conclusion
1s that the treaties are consistent with the Constitution and that neither
on principle nor on authority is there any solid basis for doubting the
validity of the proposals of both the treaties and the implementing
legislation.

L will put forth my reasons very briefly. ‘

First of all, I start with the Proposition that the purpose and effect
of the treaties is not, to impose afflictive sanctions an the offenders who
may be transferred with their consent from = foreign country to their
home country for service of their sentences, but rather to alleviate the
special hardships incident to their confinement abroad. The assurance
of such reciprocal benefits for citizens or nationals of the contracting

.

countries is assuredly an appropriate object of the treaty power. The
matter is one of “internationa] concern.” Since it is a benefit, conferred
with the consent of the individyal involved, it seems to me implausible
upon its face to perceive a potential violation of the Bill of Rights in
such an exercise of the treaty power or the legislative authority of
Congressto 1mplement the treaty.

his isa, simple common-sense view of the matter, and it may not,

unhappily, exhaust the legal inquiry. But it does seem to me to be the
proper starting point for any appraisal of the constitutional position.

DUE PROCESS CLAUSE OF FIFTH AMENDMENT

Turning to problems that may be perceived, we must recognize that
the treaties envisage the use of national power and authority to im-
Prison or restrain as criminals American citizens or nationals who have
been convicted.abroad .of.crimes committed abroad. within the juris-

diction of a foreign country. The question is, is there any constitu-
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tional impediment to such an exercise of the power of the T.S.
Government ¢

The most significant suggestion that I have seen in the documents
about this is that the due process clause of the fifth amendment, should,
or might be, construed to prohibit such imprisonment if the foreign
conviction was obtained by procedutes lacking those safeguards of the
Bill of Rights in the area of criminal procedure that the Supreme
Court has held that the 14th amendment imposes on the States of the
United States by incorporation of the content or most of the content
of the Bill of Rights. . :

On that issue, I can only say that this seems to me to be a wholly
insupportable conclusion. The 14th amendment was designed, as we
all know, to impose limits on the States, including, by process o inter-
pretation, limits on their criminal procedures derived from whut the
framers thought fundamental and put into the Bill of Rights. But
neither the fifth amendment nor the 14th amendment, was designed
to limit Mexican or Canadian criminal procedures, or the criminal
procedures of any other foreign country.

The due process guarantee of the fifth amendment, after all, has
been interpreted and must be interpreted in international affairs with
due deference to the autonomy and. jurisdiction of other members of
the international community. This, it seems to me, has been the pattern
of the most relevant decisions th-.:. e have.

Without going into detail, I vil) _emind the committee of the extra-
dition cases, the act of state doctrine, which of course Congress can and
has altered by legislation, but in the absence of legislation, Amenrican
counts have given effect to confiscation decrees that would obviously
violate the fifth amendment, if they were imposed here. And we have
other important things. I think, for example, of the decision sustain-
ing the occupation courts that President Truman established in Ger-
many after the Second World War, which tried American citizens as
well as German nationals for violation of the occupation ordinances.
We had the surrender of service personnel to foreign countries without
examination of their criminal procedures under the Status of Forces
Agreement. In the Girard case, in 1957 , at the time of war, alien ene-
mies are subject to confinement, without, due process hearing or judicial
review as to anything other than their status, The Supreme Court even
sustained deportation without due process heanings of German enemy
aliens after the Second World War based on Presidential order
founded on the Eighteenth Century Alien Act of the Second Adminis-
tration. We have the subjection of enemy alien property to seizure
without compensation, and so o, .

The point of all of this for me is nicely put in a sentence drom Chief
Justice Hughes which I think has g lot of bearing on constitutional
interpretation generally. It goes this way: “Behind the words of the
constitutional provisions are postulates which limit and control.” The
relevant postulates here, I submit, is that Mexico and Canada had
Jurisdiction to apply their law to convict and sentence the offenders to
whom the treaties would apply and to govern those proceedings by
their own procedural conceptions, )

f you view it this way, it seems quite clear that nothing that Mr.
JuBtice Black $aid in s plurdlity 6pinion in the court-martial caged—
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as in Reid v. Covert, the trial of Army wives for murdering their mili-
tary husbands—as to the application of the Bill of Ri ghts to American
trials abroad, or indeed, to all actions of the American Government, or
subjection of the treaty power to the limitations of the Bill of Rights,
really has any application here. These treaties take away no rights
from these offenders. In the absence.of the transfers contemplated,
their convictions and their sentences remain in force in the countries
in which they were rendered, and they have to serve their sentences

there.
QUESTION PEFORE THE SENATE

If you put the question that way, and I think that is the way it
should be put, I think the proper question before the Senate is simply
this: Is it a reasonable exercise of governmental power to impruson or
restrain at their election, or at their choice, individuals who otherwise
would be imprisoned or restrained abroad, and to do so, subject to the
mitigations that the treaties would bring in as to relsase procedures
by making our parole laws and the like applicable, and subject also to
the very important safeguards with respect to an informed consent
that the legislation would provide? I just cannot see the room for two
sides on the issue when it is put that way.

CONCLUSION

I will conclude by saying, if I might, that so far, I think there is
no additional complexity introduced by the provision limiting col-
Iateral attack on the foreign convictions, because this is not a sus-
pension of the privilege of the writ of habeas corpus. The writ re-
mains available; it is simply a good return that the prisoner is held
pursuant to the treaty, including, of course, his informed consent. T
should suppose it would be right for an American court on the writ
to entertain any allegations that the consent was not actually volun-
tary or informed, or that there was no consent, or that. the treaty had
otherwise not been complied with in the procedures followed.

That is the substance. There is a little more in my written state-
ment, Mr. Chairman, but nothing that really need be said now.

[Mr. Wechsler’s vrepared statement follows:] '

PREPARED STATEMENT OF HERBERT WECHSLER

My name is Herbert Wechsler. I was born in 1909 in New York City and edu-
cated at the College of the City of New York (A.B. 1928) and Columbia Uni-
versity School of Law (L.L.B. 1931). I have been since 1933 a member of the
New York bar and of the Columbia Law Faculty, holding the Harlan Fiske Stone
chair of Constitutional Law since 1957. Both as a teacher and as a practitioner,
I have specialized in federal jurisdiction, constitutional law and eriminal law
and I have written extensively in these three fields. During these many years I
have devoted a substantial portion of my time to public work, including service
as a special assistant to the Attorney General of the United States (1940-1944),
Assistant Attorney General (1944-1946) and member of state and federal
commissions. Sinee 1962, I have also been the executive director of the American
Law Institute. : i

I appear by invitation of the Chairman to address the question whether the
treaties and their contemplated legislative implementation are consistent with
the Constitution. It is ' my view that they are. Neiher on principle nor on au-
tIt‘;hi:grit;cy ‘Iis‘ there, in my opinion, any solid basis for doubting the validity of the

posals.
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My reasons, briefly stated, as as follows: .

First: The purpose and effect of the two treaties is not to impose aflictive sanc-
tions on the offenders who may be transferred with their consent from a foreign
country to their home country for service of their sentences but rather to alleviate
the special hardship incident to confinement or restraint away from home., The
assurance-of such reciprocal benefits for citizens or nationals of the contracting
countries is plainly an appropriate ohject of the treaty power; the matter is
one of “international concern” (A.L.I., Restatemnent of the Foreign Relations
Law of the United States § 117). And since it is a benefit, conferred with the con-
sent of the individual involved, it is implausible upon its fact to perceive a
potential violation of the Bill of Rights in such an exercise of the treaty power.
This common-sense view of the matter may not exhaust the legal inquiry. It does,
however, seem to me the proper starting point for an appraisal of the constitu-
tional position.

Second: The treaties envisage the use of national power and authority to im-
prison or restrain as criminals American citizens or nationals who have been
convicted abroad of crimes committed abroad within the jurisdiction of a for-
eign country. Is there a constitutional impediment to-such an exercise of gov-
ernmental power?

It has been suggested that the due process clause of the Fifth Amendment
prohibits such imprisonment if the foreign conviction was obtained by procedures
lacking those safeguards of the Bill of Rights that the Fourteenth Amendment
has been held to impose on state procedures. This seems to me a wholly insup-
portable conclusion. The Fourteenth Amendment was designed to impose limits
on the states, including by interpretation limits on their criminal procedures
derived by incorpcration from the Bill of Rights. The Fifth Amendment was no
more designed than was the Fourteenth to limit Mexican. or Canadian
procedures. Q .

The due process guarantee of the Fifth Amendment must be and is inter-
preted in international affairg with due deference to the autonomy and juris-
diction of the members of the international community, witness the extradition
cases, the act of state doctrine (unless altered by Act of Congress), the decision
sustaining the power of the President as Commander-in-chief to establish United
States Courts of the Allied High Commission for Germany (Madsen v. Kinsella,
343 U.S. 841 [1952]), the surrender of service personnel for foreign trial (Wilson
v. Girard. 354 U.8. 524 [1957]), the subjection of enemies to the laws of war
(BEx parts Quirin, 317 U.S. 1 [1942]), the internment and deportation of alien
enemies in time of war without due process hearings (Luedecke v. Walkins,
335 U.S. [1948]) and the subjection of enemy property to seizure without com-
pensation (Stoehr v. Wallace 255 U.S. 239 [1921]). The point is epitomized for
me by a famous statement by Chief Justice Hughes: ‘“Behind the words of the
constitutional provisions are postulates which limit and control” (Principality
of Monaco v. Mississippi, 202 U.S. 313, 322 [1934]). The relevant postulaie here
is the Mexico and Canada had jurisdiction to apply their law to convict and
sentence the offenders to whom the treaties would apply and to govern those
proceedings by their own procedural conceptions. »

Viewed in this way, it seems quite clear that nothing said by Mr. Justice
Black in the plurality opinion in Reid v, Covert, 354 U.S. 1 (1957), as to the
application of the Bill of Rights to trial abroad in American courts or the
subjection of the treaty power to the limitations of the Bill' of Rights Lias any
application to this problem. The treaty takes away no right that these offend-
ers otherwise swould have. Absent the transfer, their convictions and their
sentences remain in force and they must serve the sentence in a foreign land.

. The question that is posed reduces simply. in my view, to this : is it a reasonable
exercise of governmental power to imprison or restrain at their election indi-
viduals who otherwise would be imprisoned or restrained abroad, and to do so
subject to the mitigations that the treaties articulate by making applicable our
release procedures and subject also to the safeguards with respect to an in-
formed consent that the legislation would provide. I see no room for argument
upon that issue,

Third: If I am right in the analysis I have suggested, no additional com-
plexity is introduced by the provision limiting collateral attack on the convie-
tion or the sentence to the courts of the transferring state. This is not a suspen-
sion of the privilege of the writ of habeas corpus. The writ reénjains avaijlable;
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it simply is a good return that the offen_der is imprisoned in accordance with
the treaty and its implementing legislation. If the treaty and the statute are
valid, as I believe they are, the detention does not violate the Constitution, laws
or treaties of the United States. The application for the writ must, therefore,
be denied. 28 U.S8.C. 2241 (c) (3). o . ' I

We may, perhaps, regret that a judicial review of the conviction for denial
of justice in the international sense (A.L.L, Restatement of Foreign Relations
Taw of the United States §§ 178-182) is not permifted by the treaties. It is,
however, wholly understandable that this may not have been attainable in the
negotiations with Canada and Mexico or that we ourselves, indeed, would not be
willing to subject our judgments to such an assessment by a Mexican or a Cana-
dian tribunal. Our tradition in this area has been to rely on diplomatic inter-
vention to protect our nationals against such injustice abroad, constifuting as
it does a violation of international law, and Congress has directed the Presi-
dent to “use such means, not amounting to acts of war, as he may think necessary
and proper to effectuate the release” of any citizen wrongfully detailed by
or under the authority of any foreign government. R.8. § 2001, 22 U.8.0. § 1732.
That system may, indeed, have more potential for success than a judicial in-
quiry calling on our courts to sit in judgment on the courts of other nations. In
the case of Canada and Mexico it may, perhaps, be validly assmed that the
presidential duty has been cffectively discharged. If it has not, the examination
of the case that would occur in connection with a proposed transfer may afford
an opportunity for intervention of this kind that otherwise would not have
been presented. Here, too, the treaties may produce a humane amelioration.
The transfer certainly will not exacerbate the hardship that in such a case
obtains. »

For the foregoing reasons, I respectfully submit that constitutional considera-
tions should not lead the Senate to withhold its advice and consent to these two
treaties.

The Cramman. Thank you very much, Professor Wechsler.

Now we will hear from Professor Swan, and then from Mr. Petree
and Mr, Chertoff.

After the four of you have given your statements, I thought we
might examine you as a panel. .

Mr. Swan, please proceed.

STATEMENT OF ALAN C. SWAN, UNIVERSITY OF MIAMI LAW
SCHOOL, MIAMI, FLA.

Mr. Swaw. Thank you, Mr. Chairman. I am very privileged to be
here this morning. T must say that it is indeed a privilege to sit next to
so distinguished a teacher and scholar as Mr. Wechsler. I think that we,
In the profession, all respect him so very highly.

DEFENSIBILITY OF TREATY’S CONSTITUTIONALITY

Let me say that I agree with the conclusions that he reaches. I am
responding briefly to the question by Senator Javits: Was the consti-
tuticnality of this treaty defensible? I conclude that it is readily
defensible. ’ . ‘

T comme at these conclusions, I suppose, & little differently than Pro-
fessor Wechsler, but nevertheless, let me go through the way in which
I think the matter might well be viewed and how we arrive at those
conclusions. o

There are, of course, two major sets of issues with which we are
dealing here. The first is the substance of the claim that some prisoners
are undoubtedly going to try to offer, that their continued imprison-
ment in the United States is a violation of their due process rights. The
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second, of course, is the problem with respect to the effort in the treaty
to foreclose them bringing those appeals through habeas corpus pro-
ceedings in the American courts. R :

CLAIM OF VIOLATION OF DUE PROCESS

Let me turn first just to the merits. I puzzle and worry a little bit
more, I suppose, about this problem. Consider the case of a prisoner
who was tried and convicted on the basis of a coerced confession with-
out effective assistance of counsel, perhaps after 1 year or more delay
in the course of his trial. The impact of such a record, as I read it, is
fairly clear. We have serious doubts about the guilt of such a prisoner.
The record does not support that. We would normally have that
reaction. ' ' ’

Now when we zcme, then, to the fifth amendment, I take it that one
of the fundamental ideas that underlies the fifth amendment is that we
just do not imprison people unless we have some reliable determination
of guilt. In the face of a record where there are serious doubts about
guilt, T suggest that there is some threshold engagement with our basic
question of whether or not we can continue to imprison him.

I think we ought to keep an analytic point rather strictly in mind.
When an American court 1s dealing with an individual case, with an
individual prisoner, it has a choice. There may be consequences asso-
ciated with that choice, but it has a choice. It can “free” him, and I use
the word “free” advisedly here, because I think there may be some
serious problems with the provisions in the legislation for extradition
of prisoners who are free, should they be freed. -

So. the court has a choice. I think we would not be doing fairness
to the analytic problem if we did not face up to the fact that there is an
exercise of American power by an American court, by an American
penal institution, keeping a man in jail, where there may be serious
questions as to his guilt. To me, that raises what I would choose to raise
a threshold or a colorable constitutional claim. But it by no means ends
the matter. These matters are, as Professor Wechsler has rather elo-
quently pointed out, a question of reasonable constraints. There is a
total context in which these.matters have to be viewed. Obviously, to
free any of these prisoners will have some serious consequences, and
the courts cannot ignore those consequences.

There are a number, and again, Professor Wechsler alluded to many
of the problems. This problem partakes of the problems that we have
handled through the Act of State Doctrine; it partakes of the prob-

lems of deference and of the kind of concerns that have allowed the,

courts to permit the exercise of Executive authority in wartime, as in
deportation areas. ~

What occurs to me is perhaps the single most important thing to
focus on ai this point. That is the fact, from our testimony yesterﬁa-y_,
that I think we can predict rather clearly that if a handful of these
early prisoners were to be released by the American courts, that would
abort the program. In a very real sense, I gather, from the position
taken by the Execcutive and the record made by the Executive, the
Mexicans particularly, and the Canadians presumably, wouid not con-
tinue to consent to or abide by the removal plan if the U.S. courts be-
gan to judge and review their sentencing.
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That puts the case, it seems to me, in an interestipg posture.'We are
not now in that case talking essentially about the 11ghts of an individ-
ual against society as a whole, where our Bill of Rights speaks. We are
in a sense talking now about the rights of one individual against the
interests of a larger group that has suffercd perhaps the same depriva-
tions and the same kind of suffering that the one has. In a curious way,
we might say that there are no private rights here. o

That peses a difficult problem for me. But I do have a sense that
the courts would be very loath to say that in this ‘very-special con-
text, one prisoner’s rights involving the deprivation of his due process
rights in @ foreign country, the continued imprisonment of that per-
son, when it is for an ameliorative purpose, should be set aside at the
prejudice of assisting all the other people who are in 3 like position.

In that posture of the case, I think a very strong case can be made for
the constitutionality or for setting aside the challenges that, they would
be mounting to their continued imprisonment. . © . ;

FORECLOSURE PROVISION IN AGREELIENT

Let me turn at this point to the second of the issues, which is the
question of the provision in the agreement which' purports to -fore-
close the American returned prisoners from bringing their challenges.
I quite agree with Professor Wechsler. This is a case which does not
engage the suspension clause. This is a case where the Government is
conferring a benefit upon the prisoners. It is not insisting that they
take the benefit; they are given the right to accept or reject.

There is, however, a pro lem, it seems to me. There is a, problem in
the terms, and I think we have to be careful before we can gssume
that the Government can impose any condition it chooses on the grant
of a benefit and then just say that because the person has accepted the
benefit, he is stuck with it. ' ’

We do have some cases, in the pardon and parole area particularly,
where the lower Federa] courts have upheld ¢onditions being imposed
upon pardons which do trench upon the full and fres exercise of con-
stitutional rights. I don’ find those cuses terribly persuasive in this
context. I would find it difficult, for example, to think of the President
glving a pardon on condition that the recipient of that pardon forgo
the right by habeas corpus to challenge the validity of the underlying
conviction. I would suggest that his acceptance of the pardon might
not even warrant upholding that condition. Tt is difficult.

. But there is again this contextual matter. These cases do sug
that we ought to ask the question, whose conditinn is this? Again, the
testimony yesterday, the record, as I heard it, v s fairly clearly made
that this condition was insisted upon by the Mexicans. Now, we may
have wanted it, too, but we would not have gotten the treaty without
this condition,

_ I think in that posture, the legal issue subtly changes. The question
18 no longer, can the T.S. Government, in granting a benefit, impose
limitations on the exercise of constitutional rights. The question be-
comes, can the U.S. Government agree oracquiesce in the foreign gov-
ernment’s demand that thege rights be relinquished when that is the
price the foreign government demands for its cooperation in assisting
Americans abroad,
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Senator Case. May I in-%,errupt you there?

Mz, Swaxw. Yes, sir,

Senator Case. Could that idea be turned around ?

_ Does our government have the right to trick a foreign government
Into releasing a prisoner which it holds under its laws, presumably
validly, and then turn around because we thought the thing was not
Tair and break our agreement ?

Mr. Swax. Senator, let me put it this way. The posture of the United
States could not be a very good one in doing that. T have this reserva-
tion, however.

Senator Case. This would be something like the position of promis-
ing somebody who has taken a hostage that he will go free upon release
Olf the hostage, and then turning around and putting him right into
the can. :

Mr. Swaw, That is exactly right. It has those attributes,

. Senator Case. Excuse me, please, Professor and Mr. Chairman, for
mnterrupting,

1\{51 WAN. I see my light is red, Mr. Chairman, so I will try to
wind up.

Senator Case. That is my fault. This was on my time, not on yours.

Mr. Swax. I think I can wind up very quickly in any event,.

The CrARMAN. Let me say that this light is a limitation on the time
of the committeo members, not on your time.

Senator Case. That red light might be left over from yesterday, Mr.
Chairman, because surely none of us has used up any time today.

Mr. Swaw. Let me close this way, Senators.

I feel that if you look at the issue in terms of can the United States
acquiesce in this kind of condition when it is a demand of the foreign
government, if you said no, if you said that the American Govern-
ment cannot agree to such conditions, then, of course you would be
imposing a potentially fairly expansive limit on the power of the
American Government to move in terms of assisting its citizens abroad.
That kind of expansive limit ought to be looked at very carefully, so
let’s look at it in this case. There i something unique and I think very
characteristic about this case.

What is the effect of saying no? What if we did say that the Ameri-
can (overnment cannot accept this demand or pay the price that the
Mexican Government is demanding? The result would be the Ameri-
can prisoner would stay in Mexico. There is something rather anoma-
lous, perhaps even foolish, about the idea that we stand to defend the
rights of prisoners and won’t let the Government relinquish those
rights when the total consequence of that is to leave the prisoners
beraft of the very rights we are trying to secure them. In thaf context,

it seems to me, our Bill of Rights is not a document of just hollow

statement ; it is an operative document, Since we are in that posture, T

think that this condition that is imposed on this benefit poses no par-

ticularly difficult constitutional problem.

If the Senate feels that as a matter of policy and that for humani-
tarian concerns this treaty is a sound one, I perceive no important
constitutional barrier to its implementation.

Thank you, Mr. Chairman.

Mr. Swan’s prepared statement follows )]
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>’§\EATIES WITH CANADA .AND MEXICO
ON THE EXECUTION OF PENAL SENTENCES

Statement before
'THE COMMITTLE ON FOREIGN RELATIONS
UNITED STATES SENATE
by

Alan C. Swan¥*

The two treaties which the United Stgtes has signed with Canada
and Mexico are, as the Committee is fully aware, a unique experiment in
American diplomacy, and serve to raise a number of constitutional issues.
The first set of questions concerns the merits of the.elaim, certain to
be advanced by some of the returned prisoners, that because their foreign
convictions were obtained in disregard of the basic rudiments of a fair
trial, their continued imprisonment by the United States constitutes a
deprivation of liberty without "due process of law."” fThe second group
of issues relates to the apparent effort (Mexican Treaty, Art. VI; Cana-
dian Treaty, Art. V) to preclude such challenges from being presented
to the American courts.

At the start, let me offer a few broad conclusioné which I believe
emerge from the discussion which ensues. U S

First, from what we now know, it seems likely that some returned
prisoners will, if permitted; be able to bresent very strong threshold
constitutional challenges to their continued. imprisonment. Weighed

against these claims, and ultimately determining whethesr they should be

* Professor of Law, The University of Miami. The author wishes to
ack?owledge the invaluable assistance that his colleague, Professor
Irwin P. Stotzky,provided in the preparation of this statement,
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vindicated, are the attendant consequences of doing so. These are
of considerable moment and render the constitutional issue a very
difficult one indeed; an issue on which opinion can, in the absence

of judicial guidance, differ widely. Against this background, the

. fact that each returned prisoner's case will be different -- many

will have no cognizable claim to advance -- and the fact that these
claims can only be judged witﬁ the full record in hand, suggest that,
in this facet of the matter, there is no compelling coAstitutional
reason for the Senate to withhold its consent to the ratification of
these treaties. Particularly with regard to the Mexican treaty, the
reported suffering of some of the prisoners and the expectationé thatk
the treaty has already engendered, supply added reasons for granting
that consent. .

Second, there are quite persuasive reasons for suggesting that
those treaﬁy provisions which appear to preclude the returned prisoners
from attacking their foreign sentences, can pass constitutional muster,
provided the record on certain points is clarified. Whether these
arguments will ultimately obtain judicial approval is difficult to
predict. Nevertheless, because of these arguments and the humanitérian
concerns just mentioned, I again suggest that there is no compelling
constitutional reason for the Senate to withhold its consent to the
ratification of these treaties.

Third, the first two conclusions combine to raise in my mind
several broader concerns relating to ouf Nation's record on human
rights, the protection of Ameficans who travel abroad, the aﬁtitudes

and behavior of those Americans and the prospect of becoming involved in the criminal
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justice systems of pther countries. These concerns may not he partic-
ularly acute so leng as we are limited to the two treaties now bafore
the Senate, and should not stand in the way of their approval. But:
should these treaties succeed in their objective, the resulting in-
centive for the negotiation of like arrangements with other'countries
means, I respectfully suggest, that these are problems to which the

Senate should even now address itself.

The Prisoners' Constitutional Claims

The signal fact in our problem is that it will have been foreign,
not American, officials who initially deprived the prisoners of their
liberty, and the constitution does not control what those officials do,
Cast in "due process" terms, it may be suggested that the prisoners cah
assert no liberty interest guaranteed to them by the constitution. Yet,
it cannot be denied that when the United Stétes agrees to carry-out a
foreign sentence imposed without a fair trial, it becomes, in some sense,
implicated in that act. The question then is whether that complicity
gives rise to dangers against which the Bill of Rights was in£ended to
guard and whether those déngers, if present, are nevertheless to bé
tolerated. That the complicity can, in appropriate cases, make out a
colorable or threshold claim under the Bill of Rights seems clea;.

The difficult question is whether the largex purposes of the agreement
and the consequences of its breach will warrant denying that claim.

Consider, for example, the possibility of a foreign conviction

predicated upon a coerced confession, obtained more than a year after
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arrest without benefit of effective counsel.* The most immediate

impact of such a record is to raise doubts concerning the guilt of

the prisoner; Since protection of.the innocent through a reliable

guilt determining mechanism surely stands among the fifth amendment's
more important purposes, any agreement of the United States to imprison
the innocent is an offense against that purpose that cannot be summarily
dismissed merely because the conviection waslhanded down by a foreign
court. In order for the offense to be tolerated at all, other counter-
vailing exigencies must demand it.

Other possibilities, such as an arrest or a search and seizure
without probable cause, engage our commitment to other values protected
by the Bill of Rights. Where such an arrest or seizure is accompanied
by acts of brutality, concern for the integrity of that commitment be-
comes particularly acute. Surely, brutality in foreign law must iﬁ—
evitably brutalize our law whenever we agree to imprison its victims,
unless that agreement is necessary to uphold the very humane values -
which the foreign system may have transgressed.

Of course, where American officials transgress basic constitutional
standards; the integrity of our values and our institutions is more
directly engaged than when foreign officials alone have committed the

wrong. But this is only a matter of degree; it serves to attenuate the
. : 1

* U.S. Citizens' Impriso..ed in Mexico: Hearing before the Subcomm. on
International Political and Military Affairs of the House Comm. on
International Relations, 94th Cong. 2d Sess. (1975-1976) at page
50~53,
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intensity of our concerns, not to dissipate them.
Moreover, it is not analytically quite accurate to say that be-

cause the prisoners were first depriyed of their liberties by a

foreign system, they now possess no liberty interest of which the

United States might deprive them. In the case of any one exchanged

. prisoner an American court can readily fulfill the ameliorative pur-

poses of the treaty and forestall any further deprivation of that

prisoner's rights, simply by freeing him. The court has a choice,

and because it has a choice it nust recognize that, from the perspectiye
of our commitment to the individual which is the hallmark of the Bill of
Rights, a decision upholding the treaty is a deliberate decision by
American authority to deprive that prisoner of his liberty. The con-
séquences that flow from freeing a prisoner may merit his continued
imprisonment. But the court cannot dehy that the imprison-

ment is an act of the American government merely because a foreign
government precipitated the necessity of the choice.*

Turning then to the consequences oflvindicating these threshold
constitutional claims, they are without doubt substantial and threaten
to make the decision in some cases a very difficult one indeed. Obviously,
the courts of the United States do not take lightly the idea of invalid-

ating the solemn international obligations of the Nation. Nor are

* Parenthethically we must also observe that there have been, in
the press and elsewhere, recurring charges that Bmerican narcotics
agents were instrumental in obtaining the Mexican arrest of some
of the prisoners. If these charges are, in any case, proven to be
true then in principle the American complicity in the denial of the
prisoners rights becomes far more direct and may, on the basis of
existing authority, serve to strengthen the threshold constitutional
claim.
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American judiecial indictments of a foreign judicial yystem partic-
ularly designed to foster good relationships with tha government of

that country. 1In the case of Mexicé, such pronouncements are not ‘likely
to encourage Mexican cooperation in controlling the flow of drugs into
the United States. Far more telling, however, is the danger that,by
freeing one or more prisoners brought to the United States, a court
might jeopardize the return of all prisoners still in Mexico or Canada
at the time the decision is made. and ther-. is, finally, the broader
possibility that if some of‘the prisoners returned under these treaties
are freed, that will doubtless impair if not totally foreclose the possi-
bility of similar treaties with other countries. The courts do not
lightly assume the burden of frustrating the political departments in
pursuing what the latter regard as wise policy.

In sum, from what we now know of the record, the treaties could
pose an extraordinarily difficult and unprecedented choic