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s ‘ order on an Indian reservation area: however, with the complex juris-

oo diction scheme on a reservation that has resulted from Federal statutes
and court decisions, the States and/or the tribes do not have the immsi
diction over many occurrences on the reservation. There are a ot o
things that fall through the cracks because one side cannot take juris-
diction and enforce law and ovder.
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Now, Government, under Federal law, has jurisdiction over g great
many of the crimes committed on the reservation, but they, unfor-
tunately, have not provided the necessary law enforcement personnel
to enforce the law and to punish those persons who are committing the
crimes. We do not have adequate personnel to effectuate justice and
to protect the safety and well-being of all the People who live on the
reservation, whether they are Indian or non-Indian. The fact that we
do not enforce the law and the criminals can go unpunished is no deter-
rent to further breaches of the peace, and damages of Property and to
persons, of people who live on the reservation.

This bill, S. 2832, would help solve some of the problems of law and
order on the reservation, but the bill2 in the form that we presented,
is not in its final form., But, I believe it is a starting point from which
we can work to develop a piece of comprehensive legislation to effec-
tively deal with what has been a serious shortcoming—a shortage of
true law and order to protect the people who live on the reservations,

The bill would place the Tederal Government in a little more prom-
inent role in the ares of law enforcement, Tt does not. exchange existing
law governing jurisdiction on g reservation, The bill adopts many of
the provisions of the Federal Magistrate Act by reference and pro-
vides other special provisions designed to meet special concerns and
problems on the reservation that are needed because of a8 general lack
of law enforcement because of the structures now in Pplace. The bill is
designed to strengthen those structures by providing a clear and sim-
ple procedure for processing and disposing of Federal misdemeanor
offenses which now g0 unpunished, These misdemeanor cases are minor
in nature as compared to the number of crimes which the U.S. attor-
heys must handle, but they create great tension between the Indian
and non-Indian communities in the reservation areas, I believe we can
develop such effective legislation from what we have started with in
1?1 l2832, and I am therefore very interested in your comments on the

ill,

I will now place a copy of S. 2832 into the hearing record.
[The bill follows:]

2 S e

96ty CONGRESS
2p SESSION o

To establish a special magistrate with jurisdiction over Eederul offenses within
Indian country and to authorize tribal and local police officers to enforce
Federal laws within their respective jurisdictions, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JUunE 16 (legislative day, JUNE 12), 1980

Mr. MELOHER introduced the following bill; which was read twice and referred to
the Committee on Indian Affairs

A BILL

To establish a special magistrate with jurisdiction over Federal
offenses within Indian country and to authorize tribal and
local police officers to enforce Federal laws within their
respective jurisdictions, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United élales of America in Congress assembled,
8 That this Act may be cited as the “Indian Reservation Spe-
4 cial Magistrate and Law Enforcement Act of 1980"

5 Sec. 2. Title 28, United States Code, is amended by
6 adding immediately after chapter 43 thereof, the following

7 new chapter:
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“CHAPTER 44—INDIAN RESERVATION SPECIAL
MAGISTRATES
“Sec.
“650. Appointment and tenure.
*'851. Jurisdiction and powers.
“852, Remand of custody.
"853, Practice and procedure,
“654. Contempt.
“655. Docket and forms; United States Code; seals.

“656. Training,
657, Authorization of appropriations.

“§650. Appointment and tenure

“(a) The President, by and with the advice and consent
of the Senate, shall appoint special magistrates as may be
necessary to serve each Indian reservation and such addi-
tional areas as are within the Indian country as defined in
section 1151, title 18, United States Code, and. over which
the United States exercises criminal jurisdiction under the
provisions of chapter 53 of title 18, United States Code.

“(b) No person may be appointed or reappointed to
serve as a special magistrate under this chapter unless such
person is and has been for at least five years a member in
good standing of the bar of the highest court of the State (or
one of the States) in which he or she is to serve.

“(c) In ‘imy case in which the President finds that a
United States magistrate who meets the qualifications of this
Act is already reasonably available, the President shall give
preferential consideration to such sitting magistrate for ap-

pointment as special magistrate under this Act,

3

“(d) The appointment of any individual as a special
magistrate shall be for a term of eight years and his or her
reappointment shall be subject to the requirements of subsec-
tion (a) with respect to the advice and consent of the Senate.

“(e) Upon appointment and confirmation, the special
magistrate shall reside within the exterior boundaries of the
reservation to be served or at some place reasonably adjacent
thereto. '

() Persons appointed as special magistrates under this
chapter shall be appointed as full-time magistrates and shall
receive compensation at the rates fixed for full-time magis-
trates under section 634 of this title: Provided, That when-
ever, in the discretion of the President, it is determined that
the position to which the special magistrate is being ap-
pointed will not have a sufficient caseload to warrant ap-
pointment as a full-time magistrate, then such special magis-
trate shall be appointed as & part-time magistrate and shall
receive compensation at the rates fixed for part-time magis-
trates under section 634 of this title, the level of compensa-
tion to be determined by the President.

“(g) Except as otherwise provided herein, the provisions
of sections 631 (c), (g), (), (1), and (k) of this title, relating to
limitations on employment, oaths of office, recordation of ap-
pointment,\ removal from office, and leaves of absence shall

apply to special magistrates appointed under this chapter,
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“(h) Expenses of special magistrates shall be paid in the
same manner as provided in section 635 of this title for pay-
ment of expenses for magistrates.

“@) The provisions of section 632 of this title describing
the character of service to be performed by full-time and
part-time magistrates shall apply to any person appointed as
a special magistrate under this section.

“§ 651. Jurisdiction and powers

“(a) Each special magistrate serving under this chapter
shall have, within the territorial jurisdiction prescribed by his
appointment—

“(1) all powers and duties conferred or imposed
upon United States Commissioners by law or by the
Rules of Criminal Procedure for the United States Dis-
trict Court.

“(2) the power to administer oaths and affirma-
tions, impose conditions of release under section 3146,
United States Code, of title 18, and teke acknowledg-
ments, affidavits, and depositions; and

“(3) the power to conduct trials under section
3401, title 18, United States Code, in conformity with
and subject to the limitations of that section except
that the special designation provided for in subsection
3401(a) of title 18, United States Code, shall not be

required, and the provisions of section 3401() of title
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18, United States Code, extending to a defendant the

right to refuse trial before a magistrate and elect to br:

tried before a judge of the district court for the district
in which the offense was committed, shall not be appli-
cable to trials before the special magistrate,

“(b) Each such magistrate so serving under this chapter
shall have any other duty or power which may be exercised
by a United States magistrate in & civil ¢r criminal case, to
the extent authorized by the court for the district; in which he
serves.

“§652. Remand of custody

“(a) If the special magistrate determines there is no
Federal jurisdiction over an offense brought within his court,
he may direct that custody of the defendant be remanded to
the appropriate law enforcement officials.

“§653. Practice and procedure

“(a) Except as otherwise provided in this section, the
Practice and procedure for the trial of cases before magis-
trates serving under this chapter, and the taking and hearing
of appeals to the district courts, shall conform to that set
forth in section 3401, title 18, United States Code, and in
rules promulgated by the Supreme Court pursuant to section
3402 of title 18, United States Code, and section 636(c) of
title 28, United States Code.
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1 “(b) Any defendant appearing before a special magis-

2 trate may be assisted by a lay spokesman of his or her choice,

3 and assistance by such spokesman, whether paid or volun-

4 tary, shall not be considered the practice of law. Assistance

5 by such lay counsel shall not waive the right of the defendant

6 to appointed counsel in any case in which he or she is enti-

7 tled to such appointed counsel.

8 “(e)1) In any case in which the defendant requests a

9 trial by jury before the special magistrate, only persons who
10, actually reside within the reservation in which the offense is
11 alleged to have been committed shall be eligible to serve on
12 the jury panel.
13 “(2) The special magistrate, in consultation with tribal
14 authorities and county and municipal officials, shall develop
15 and fnaintain for purposes of jury selection g list of persons
16 residing within the reservation over which the special magis-
17 trate has jurisdiction. Such list shall be developed or com-
18 piled from lists of persons eligible or registered to vote in
19 State, county, municipal, or tribal elections. In developing
20 such list, the special magistrate shall take care that such Iist
21 fairly reflects a cross section of the population within the

22 reservation.

23 “(8) In any case in which the defendant requests a trial

24 by jury before the special magistrate, such jury shall be com-
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posed of six persons whose names appear on the jury selec-
tion list prepared by the special magistrate.

“(4) Except as provided in this section, the rules of the
district court pertaining to the selection of jurors and juror
eligibility for trial before magistrates shall be applicable.

“(dy Tribal police officers, Bureau of Indian Affairs
police officers, and Federal, State, and local law enforcement
officers, acting within the geographic areas in which they
have jurisdiction under the laws of their respeciive govern-
ments, are authorized to execute any warrant for arrest, or
warrant for search and seizure, or any other summons, sub-
pena, or order which the special magisirate is authorized to
issue in criminal cases srising within the Indian country, or
under the general rules of Federal Criminal Procedure or the
Federal Rules of Procedure for the Trial of Minor Offenses
before the United States Magistrates.

“(e) The provisions of the Court Interpreters Act of
1978 (Public Law 95-539; 92 Stat. 2040) shall apply to
trials before the special magistrate.

“§ 654, Contempt

“(a) In a proceeding before a.special magistrate, any of
the acts or conduct deseribed in section 636(e) of this title as
constituting a contempt of the district court when committed
before a magistrate shall constitute a contempt of court when

committed before a special magistrate, and the procedures
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provided in section 636(e), of this title, for prosecution of
such contempt shell govern prosecutions for contemptuous
conduct when committed before a special magistrate.

“(b) All property furnished to any special magistrate
shall remain the proper‘ty of the United States and, upon the
termination of his or her term of office, shall be transmitted
to the successor in office or otherwise disposed of as the Di-
rector orders. . )

“(c) The Director shall furnish to each United States
special magistrate appointed under this chapter an official im-
pression seal in a form prescribed by the conference. Each
such officer shall affix his seal to every jurat or certificate of
his official acts without fee.

“§656. Training ’

“(a) The periodic training programs and seminars con-
ducted by the Federal Judicial Center for full-time and part-
time magistrates as provided in section 637 of this title, shall
also be made available to special magistrates appointed under
this chapter. This shall include the introductory training pro-
gram offered new magistrates which must be held within one
year after their initial appointment. The cost of attending
such programs shall be borne by the United States.

“§ 657. Authorization of appropriations

“(a) Beginning October 1, 1981, there is hereby author-

ized to be appropriated such sums as may be necessary to

carry out the purpose of this Act.”.
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Senator MeLcaeR. I call for the first witness, Senator Caroll Graham
of the Montana State Legislature and, of course, a member of the com-
mission that I spoke of earlier, the commission set up in relationship

with other State legislatures, the Commission on State Tribal Rela-
tions,

STATEMENT OF HON. CAROLL GRAHAM, SENATOR, MONTANA
STATE LEGISLATURE

Senator Graman. Senator Melcher and members of your committee,
I am happy to be here today to talk about and probably get behind this
bill, S. 2832, because this is perhaps one of the things that will put a
stopgap in some of the things that are going on now.

I guess probably in my position that I get at least three calls & week
from people that are dissatisfied with the law enforcement as it is
today, not only non-Indians, but also Indians. T get lots of calls from
Indians that are disturbed at the way the law enforcement is being
handled.

As I said, I've gotten lots of calls, probably an average of three a
week, from Indians and non-Indians, and like some problems that have
arisen within the exterior boundaries of the reservation, jurisdiction
probably is part of it. The county law enforcement officers probably
do not have the right, under many cases, to arrest an Indian, or the In-
dian does not have the right, unless it has something to do with the
tribe, to arrest the non-Indian. But I think one of the main problems
that we've had is after the arrest has been made and taken into the
court—wherever, tribal court, perhaps—that nothing much is ever done
with it. Maybe a little rap on the knuckles, but even a pretty serious
crime beats you back home. So I think this is not good.

Of course, we have all been disturbed because some of the major
crimes that we think probably should have been handled by the U.S.
attorney’s office are declined. They -have the reasons why. Maybe the
evidence got cold. Maybe the FBI did not get there quick enough to
collect, the evidence, and maybe there was no case, But apparently they
do not recognize any evidence other than that collected by the FBI. T
may be wrong on this, but this is my understanding, and if Mr. O’Leary
is here today, maybe he can straighten us out on this fact,

I realize that this bill, if it is passed in its present form, and I surely
hope it is not amended, would take care of some of those. At least the
cases would be reviewed and come before somebody. If they needed
punishment, maybe there wonld be some punishment there, and I think
this is one of the things that has broken down the law enforcement on
the reservation.

I remember years ago when I was g, young fellow, they had a curfew,
and we had in the little town of Lodoe Grass an Indian cop, Mr. Pease.
Tl tell you when they blew that whistle, Indians and non-Indians got
in off the street.

It got 50 bad here a few days ago, or a few weeks ago, that tribal
council down at Crow Agency passed a curfew law. I do not know how
well it iy working, I do not know if they are enforcing it, but I was
proud thiat they did pass the curfew law which will help, if it is cor-
re(;%y enforced. It will prevent a lot of the vandalism that is oceurring,

e have had a terrible time in Lodge Grass trying to keep our school
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houses together. The windows are being continuously broken out. I

do not know, but the glass breakage is probably $3,000 a month. I can-

- not blame every single bit of this—and I am not going to attempt to—

on Indian children, because I realize white children are also doing
some of the vandalism. But the thing is when we do catch them, we can
go sor.r%ethmg gv;ltléhthen;. V‘;e do something with the non-Indian chil-
dren if we cate em 1n this vandalism. But nothi
in ]l?ile In%lan. ﬁ?urt with them, and this is bad. eiting ever happens
25 & terribly expensive thing to try to keep up these replacements,
We finally fenced the school at Lodge GrassI: agd, of cogrse, it was
immediately torn down. It -was a big high fence with barbs on top of
it like you use around a prison. They took cutters and cut holes in it.
So it is a terrific broposition to keep this all together. We think we
should have schools and good schools, but it is a hard proposition ta try
to Ikeep any%hlngdtcigether ‘Ylth tl:he law enforcement we have.

1 cases of vandalism on the school grounds, you can call the sheriff’s
department ‘Elown there, and you have the evic’lence there, and who did
it. He says, “I have Do Jurisdiction to arrest an Indian.”

You call the Indian police, and they say, “Well, that is on school
property. We do not have any jurisdiction there, either.” So that's
the way it goes. :

I gave this out because I think this is reason enough to have some
type of a bill like you have proposed here, and I do think it is a good
one. I think that, maybe some of these thin s will be handled. You
know, if there is no punishment involved and you do not take care of
these crimes as they come along, there is no deterrent to many, many
Iz?(l)gi? lof thgzm..%ft ]thls should becoge law, I think the Indian would be

1appler 11 these cases are taken care of. I thi ce-
melgt enlgn of it would straighten out. tnk the law enforce
ou xnow, it is a pretty discouraging thing for Indian oli
anybody else who is a law enforcement officer %o do somethigg, rilealgg
and nothing is done about it They beat you back home. So I thi
t ut it. g _ . ink
xglfggrbres if W(ﬁhg%{ something going hge this, T think maybe the police
ers would take courage again and go ahead job whi
Ehoy oo hies ko cc ge ag. go ahead and do the job which

I have only one little comment on your bill, Senator Melcher, and I
went through it pretty thoroughly. In the Proposal on the magistrate
I think it would be better if he had a shorter term. Once in a while,
you can get a bummer, one way or another, and I think it would be
better if they were nominated or appointed for a 4-year term instead
of 12_111 8-year term.

1 going through the whole bill, that is the only thing that I would
take a little bit of issue with. Tt m’ay be not highly impgrtant, but if a
guy did a good job in the first 4 years, he sure would deserve g new
appointment. But when you put an 8-year appointment, I think
maybe, it is probably too long.

That is about all the comments T have, and I know we are limited
on time, There are a lot of people here to testify. I will be available
later if there are questions that you would like to ask,

Thank yon very much for allowing me to testify at your hearing,

Sc}nntpr MErcurr, Well, Caroll, just a moment. The 8 years that is
carried in the bill for the appointment of the magistrate is the same
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as the Federal magistrates. It is the Federal magistrate system. Now,
we do not know if that is good or bad, but that is the reason it is in
the bill. We will look at that, because 8 years is quite a long time,

Senator Gramam. Senator Melcher, maybe it has not worked too
well. Maybe that is the way it is with the Federal magistrate. Maybe it
is not too good.

Senator Mercuer. I do not know. We will do some research where
they use Federal magistrates for other purposes. We will see if there
are any comments on that, good or bad, for that length of time.

The situation that you cited—the sheriff’s office with no jurisdiction
on the reservation at Lodge Grass and then the feeling of the tribal
police officers that they do not have jurisdiction on the school prop-
erty—is what I describe as law and order falling between the cracks.
Now, whether or not that is the complete answer—that tribal police
ought to have jurisdiction on the school grounds—the fact that they
feel that they do not does impede decent law enforcement.

You are so right. If a law enforcement officer is not backed up—
they are out in front trying to maintain law and order—if they are
not backed up by the law, by the community, it makes their job very
difficult. I think their job is very difficult on the Indian reservation,
and that is part of the purpose of the bill, hoping to resolve some of
thai difficulty. )

I think, also, it is very difficult with the current structuring of the
law and the court decisions for a sherif’s office and the tribal police
officers to have a good working relationship, and that does not benefit
anybody. When they cannot have a good working relationship and
interchange of responsibilities, it really is self-defeating, So the bill
does strive to bring the framework through the Federal magistrate
system, through the special magistrate, to allow the magistrate to
designate that working relationship and to use both sides.

Senator Gramam. Senator Melcher, I have one more little comment
to make if time will allow, and I will be brief. . ) .

‘We have held numerous hearings all over the United States with the
Indian tribes. The commission that I am on, the Special Commission
on Indian Affairs, is made up of seven Indians and seven non-Indians.
The Indians have been very good to work with. They can see the prob-
lems, and I think the whole commission is really good. We are getting
ready to put out the recommendations, and it purely is recommenda-
tions. One of the things that we discovered—and we have taken up a
lot of things, law enforcement among them—was that some of the
tribes have seen fit to consolidate their law enforcement with the local
sheriff’s department, and this has worked very well on some of the
reservations. The tribes have updated their laws to coincide with the
State law and the Federal law, and their experience has been very
good. In other words, if an Indian police officer were going d’owr} the
highway, or anyplace else, and he saw something that wasn’t right,
even though it was a non-Indian, he would have the right to detain
this person until he could call the proper authorities, which, in this
case, would be the sheriff. Or if the sheriff saw something going on
with an Indian that was not right, whether it be a breakin or wha_t-
ever, then he would have the ringt to call the Indian police and detain
this person until the Indian police %ot there. Now, this is the way that
it works in some of the States, Washington being one of them. This is
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a purely voluntary thing, We researched the whole United States,
every State with every tribe; there will be a book on this and the
agreements that they have made and how they are working and if thoy
are working well, It will tell you that. .

So I think if there can be some cooperation here, plus this bill, if it
should become law, I think that would help straighten this mess out.

Senator Melcher. We think this bill would do that. We think the
Federal magistrate could vest the authority in the sheriff’s office or the
tribal police officers, and at the same time, that they could—through the
power of the magistrate, through the authority of the magistrate—deal
with the citation, whatever is necessary in order to maintain law and
order, regardless of whether it was the sheriff’s office or the tribal
police. That is section 653(d). :

I don’t know if you are familiar with the regular magistrate system;
but in the regular magistrate system, if you are called before a magis-
trate, you can refuse. Any citizen can refuse to have anything to do
with a magistrate and then be bound over to a district court, or answer
to a district court. This bill does not allow that option. This bill says
that the magistrate does have that authority, and I think that is basic.
If you are going to leave it up to the individual when he goes before
magistrate, “Do you really want it before the magistrate or would you
rather not?” I think in most instances people would say, “I’d rather
I;ll;)t,” and then take their chances on nothing ever happening from

en on.

Senator Gramax. I would agree with that wholeheartedly, and I like
the pag't in here where you have a jury process also that you can
request.

I like the way you have written the process drawing the jury. It
gives you an option. If you need a jury trial, that is fine, and if you
do not want to take your chance before a judge, maybe you need a jury
trial, and it does provide for this.

Senator Mercuer. Caroll, have you looked at that bill that would
deal with the grievance between the tribes and the State?

Senator Graman. Yes, I have, but I am not familiar with it. There
have been several bills drawn in the past. I do not know how far they
got, and I really do not know which one you are talking about. We
have one and are preparing another in the State to allow the State,
the county, or the local government, such as the city, to enter into
agreements with the consent of the attorney general of the State, and
;vhxch aldsotlllf a tribe would ﬁriaf};er into an agreement, the bill that I
1ave read, the agreement would have to be agreed to by t
of the Interior. Is that right ? = y the Department

Senator MeLoHER. I think that is one of the formats of the bill that
we have seen on this subject for some time, is it not ?

Senator Graman. That gives protection on both sides so you do not
enter into some agreement without someone having a handle on it. T
think that would work. If we do go into agreements like this, I would
want the attorney general of the State of Montana to approve the
agreement,

Senatqr Mercrer. I think we are going to get some testimony—
some written festimony—from the Montana attorney general’s office.
I do not think we have a witness present today on that.
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Thank you very much, Caroll. I very much appreciate your
testimony. : )

Now, we are going to call Jack Plumage, who is chairman of the
Fort Belknap Community Council, because Jack has an appointment
this afternoon. Francis Lamebull, tribal attorney, is accompanying
J'B,Ck.

STATEMENT OF CHARLES “JACK” PLUMAGE, CHAIRMAN, FORT
BELKNAP COMMUNITY COUNCIL, ACCOMPANIED BY FRANCIS
LAMEBULL, ATTORNEY

Mr. Prumace. Thank you, Senator Melcher, for the consideration.
We dg have a very important meeting this afternoon that we have to
attend.

Senator Mercuer. I would like to take this opportunity to thank the
Senate Select Committee on Indian Affairs and you, as chairman, for
holding hearings on S. 2832, a bill to establish a special magistrate
with jurisdiction over Federal offenses within Indian country. If pos-
sible, the tribal government of the Gros Ventre and Assiniboine Indian
Tribes would like to keep the record open in order that we may submit
a written statement of our views on S. 2832.

There are several things in the bill which concern not only Fort
Belknap but other Indian tribes which go directly to undermining
self-government and eroding the power of tribal courts.

No. 1, section 651, jurisdiction and powers. Subsection (a)(1)
indicates that “all powers and duties conferred or imposed by U.S.
commissioners.” It is our understanding that U.S. commissioners have
been phased out by chapter 48, 28 U.S.C. 631-639. So is that particular
subsection, (&) (1), conferring all the power and duties of chapter 43
upon the special magistrate?

No. 2, under subsection (2), there is reference to conditions of relief
pursuant to 18 U.S.C. 3146 which would appear to further expand the
jurisdiction of the magistrate over Indian country.

No. 3, pursuant to subsection (3}, it is unclear as to the limitations
of jurisdiction of the magistrate’s court. It appears that the reference
to 18 U.S.C. 3401 (a) would allow the magistrate tc exercise jurisdic-
tion over minor offeuses without any special designation from the
U.8S. district court. The question arises, does this also apply to tribal
law, or does it preempt existing tribal laws? Such a provision would
have a far-reaching effect upon the erosion of tribal courts and the
ability of tribal governments to enact laws for the purpose of regulat-
ing conduct of Indians or: Indian reservations, thereby causing a fur-
ther erosion of tribal sovereignty and self-determination, Further,
this certainly would not clarify jurisdiction over non-Indians who

commit crimes prohibited by tribal laws.

Subsection (b) would also appear to be an expansion of jurisdiction
in both civil and criminal areas.

BEssentially, section 651 of S. 2832 does not specifically designate
who falls within the jurisdiction of the special magistrate. Criminal
jurisdiction on Indian reservations is extremely complex under exist-
ing law, and this particular provision would further confuse the extent
of Federal jurisdiction in Indian country.
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Section 651 of S, 2832 would also appear to be in conflict with 18
U.S.C. 1152 in that the General Crimespgct is not applicable and }éo}as
not extend to offenses committed by one Indian against the person
and property of ancther Indian, nor'to any offenses which may be left
to the Jurisdiction of the tribal government.

0. 4, section 652, remand of custody. Subsection (a) states that the
special magistrate, in instances where he has determined there is no

ederal jurisdiction over an offense, may direct that custody of the

defendant.be remanded to the appropriate law enforcement ‘officials.

That particular Provision 1s unclear with regard to whic o e
may not be brqught before the speciai magis%mte. It Wouild aggl:als'
that the only offense which the special magistrate may not have juris-
diction over would be one perpetrated under customary tribal law.

In the case of an Indian, the tribal court would have jurisdiction.
But assuming he is & non-Indian, who would be the appropriate law
frllltf(ﬁl;zlentlegtt offhc}llal in light of Oliphant, unless the offense could be
n Pll'o lfatcionOL ::WS\.Vlthln 18 U.S.C. 8401, Minor Offenses, Application

AN example would be a situation where you may has religi
site that tribal cedified or customary law mg,y proli.)i’bitiL ;jl ?nlclt;lxlrlgciz:?
from approaching during certain times because of its religious sig-
nificance, Ifa non-Indian who is rock hunting disturbs the ares, and
takes certain artifacts from the religious site, there is no Federal
er_lclave‘law, nor is there a State law whi~-h would fall within the pur-
view of the Assimilative Crimes Act. The question would be, who
wogld prosecute the non-Indian for violating tribal law ? ’

No. 5, section 653, practice and procedure. Subsection ( a). This pro-
Vision provides for the practice and procedures to be £

3 . . ll
special magistrate which also includes those et P Y, the

provisions set forth in 18
U.S.C. 3401, 3402, and 28 U.S.C. 636 (c). It is unclear as to the exltlent

%fl %cllz‘blllll c] c;grllicxl';rc.mon which the special magistrate may exercise within
Section 653, subsection (d) of this articular provision is v is-
tressm% to tribes because of its far rgaching aulthority bySS\t(;I?é (g;lsd
Federn: officers to execute any warrant of arrest or warrant of search
and seizure, or any other summons, subpena, or order of the special
Mmagistrate which, in effect, would be having State law enforcement
(‘)fﬁC(_ﬁ‘S enforcing Federal Iaw on Tndian reservations. The provision of
acting within the geographic area in which they have jurisdiction
under the laws of their respective governments” is unclear as to why
that particular provision was placed within this section. Tt would seem
to us that it }VOllld_ be; snflicient to authorize the tribal police to enforce
all laws falling within the purview of any statute of this nature,

It seems to us that there should be some perimeters established as to
the extent of jurisdiction that may be vested in the special magistrate
by district court, It must always be remembered that Indian reserva.
tions, fl]thOll,Q‘I.l similar to Federal enclayes, are not like a State park
There are Indian tribes who reside upon Indian reservations who exer-
CIS§ 1nt<tarna}slsovereignty and self-government.

enat«w, these are a few of the exceptions which the tribal -
g)n(;nt of the Fort Belknap Indian community take with regmgcﬂgrg.
2832. It is our opinion that S. 2832 would further confuse the already
complex issues of criminal Jurisdiction on Indian reservations,
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The enactment of S. 2832 is not going to solve the problems, on which
you commented in the Congressional Record, with regard to problems
on Indian reservations associated with law enforcement and prosecu-
tion of crimes on Indian reservations. It would seem to us that S. 2832
is an unwarranted intrusion and expansion of Federal jurisdiction on

Indian reservations designed to further erode trihal self-government

of Indian tribes, . )

A more productive approach to solving the lack of prosecution by
the U.S. attorney and law enforcement on Indian reservations is a
comprehensive jurisdictional statute which would vest Indian tribes
with criminal jurisdiction to the extent that it would rectify the prob-
lems created by the Oliphant decision. Primarily, the existing Federal
criminal law is in place but only needs to be enforced by the appropri-
ate authorities. An alternative would be to vest the law enforcement
and investigative authority over Federal crimes in Indian tribes and
at the same time, increase the prosecutorial capability of the U.S. at-
torney’s office.

The T.S. attorney’s office in Montana, appears to place crimes com-
mitted on Indian reservations on a very low priority. The declinations
received by the BIA special officer from the U.S, attorney’s office would
sustain that statement.

The primary problem under the existing system appears to be the
lack of financial resources of the Federal Grovernment and Indian
tribes. The Congress needs to appropriate necessary funds in order
to staff their investigative arm and provide funds to Indian tribes to
enforce Federal law on Indian reservations. It should be pointed out
that Indian tribes have the capability to investigate and enforce
Federal law as long as that authority 1s clearly spelled out and the
necessary funds are provided to Indian tribes for that purpose.

Although there are some serious problems with S. 2832, we generally
feel that 1t is a step in the right direction to the extent that hearings
can be held to provide Indian tribes the opporunity to present input on
legislation which could have an enormously detrimental effect upon
tribal sovereignty, However, there are several alternatives to S. 2882
that the Senate Select Committee on Indian A ffairs could explore
with the input and assistance of Indian tribes.

Thank you very much, Senator Melcher, and we would like to have
you keep the record open so that we could submit in depth, a more com-
prehensive written statement.

I would like to answer any questions that you happen to have at this
time.

Senator MrrLonrr, We will keep the record open for 2 weeks be-
cause we do solicit comment. I hope you keep your record open, too,
because we are going to comment on your allegations on what is in
the act. You know, [awyers are lawyers are lawyers, and we have a
couple right here who talked to a lot of lawyers who are lawyers who
are lawyers in the Justice Department and in the BIA and at every
level. So, it is good to have these lawyers talk about what the law is
and whai the law is not. It is a very useful exchange. So please keep
your record open for our lawyers to relate their views to what your
views have been expressed from your lawyer’s comments,

There are a couple of points I want, to bring out. You were talking
about 651. Very definitely, all the powers and duties conferred or im-
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posed upon. the U.S. Commissioners by law, or by the rules of criminal
rocedure for the U.S, district court, are included under this authority
or the Federal magistrate,

You know, Jack, we have heard this for a long time from officials,
tribal officials from your reservation, your tribe, and from, T think,
almost every tribe in Montana, on the lack of funds to enforee the
law. Now, you talk about what is wrong with the T.S. attorney and
how we need to haye more funds for them, but under Oliphant, you
know as well as I do that there is no way for your tribal policemen
to arrest a non-Indian.

Mr. Prumags, Senator, let me comment on that.

Senator MeLcHER, Yes,

Mr. Prumace. We can arrest,

Senator Meromer, All right. Then you are going to arrest them,
and then what happens?

r. Prumacs, That is the problem,
. Senator MeLoHER, Nothing. You can not g0 beyond that; is that
right, BI‘Jrancis?
T» LAMEBULL, Yes, Senator. I guess basicall ol can not i
under Oliphant, ’ &t vy ot punish

Senator MI-DLCH.ER. If Oliphant said anything to me as a Member
of Congress, it said that only Congress has the authority to say what
1s going to happen, and Congresshas not said. So what we are attempt-
Ing to do is to find out whether this bill—which does not expand the
TFederal Jurisdiction—can provide the means for not only the arrest
but for a trial. I think it does that, I do not think you argue that this

Mr, Prusaen. We are not saying that, Senator. We are saying that
the structure is already there it the Congress, and what you are talk-
Ing about in their powers that only Congress has, would give those
powers to the tribal courts and to the trihal law enforcement officers,
We are not asking treatment of Indian people being any different
than the treatment of other citizens in the United States, We subject
ourselves to the jurisdiction of non-Indians once we leave the reserva.
tion. We feel that you subject yourself—you know, maybe not your-
self as Senator, but, for instance, Jo Jo—-—

Senator MeromEr. I have not found much that T am immune from,

Mr. Proaace. But Jo Jo submits herself to Montana, jurisdiction
onca she enters the ‘State.

1l we are saying is that the structure is already there, but the
findings——

Senator Mrroner. I do not think that Oliphant felt that structure
was there without the act of Congress. This is an attempt to have an
act of Congress to straighten that out, and in the Process, to be fair
to both sides. But there is obviously a'very serious breakdown. How
e correct it or how we arrive at that correction by an act of Congress
13 open for dlscussi.on, and, of course, that is what our hearing is about.

oW, We are going to have to have, really, more constructive dis.
cussions than just throwing the money at it, because if the money 1is
thrown there, you cannot get around the fact that the act of Congress
has to come into play. It just is not enough to say, “Well, we're going
to get some more money in there.” If the act of Congress is not there
to permit a correction of the flaw that the Oliphant case pointed out,
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why, then, we have not done anything except spend an awful lot of
extra money. I agree; an awful lot of extra money would help, but I
do not think it would solve the whole thine.

Mr. Prumage. Senator, all we are saying is that we would like to
have the chance again to show the U.S, Congress that Indian tribes
are capable of administering a judicial system. Again, 2832 tells me
that Congress is saying, “You are not capable of taking jurisdiction
and trying offenses created by non-Indians on reservations. We are
going to come in, and we are going to do that for you,” when, in fact,
we do have a court structure, and we have a law enforcement, structure
that is already in place there,

Senator MeLomzr. To be very practical about it, Jack, I think what
you are suggesting is that the people who are not Indians who live
in Wolf Point, would be subjected to the tribal council or to the tribal
police court of the tribe there. We are saying we do not think that will
work, We just do not think it will work and that both the Indian and
non-Indian can have justice delivered through a Federal magistrate
system, T am not trying to quarrel with what you are saying, but I am
being, I think, a little more practical about it in saying that. There
are many examples—and Wolf Point is a good one—vhere we don’t
think it would work for the law enforcement officers in Wolf Point—-
the city police—to apprehend somebody and take them to be tried
before the tribal court at Poplar.

Mr. Prunace. Well, Senator, in your line also, not trying to be argu-
mentative, but trying to put some light on the total complexity of the
entire problem, the same arrangements that you give me concerning
Wolf Point, I could give you concerning the Indian people in Harlem,
Mont., in their JP court system there, That situation does not worl. So,
like you say, there has to be a lot of light shed on the ares.

Senator Mercrer. Well, you may be right, but why wouldn’t this be
2 better arrangement for you ¢

Mr. Prumaee. Why wouldn’t this?

Senator Mercrzr, Is Harlem on the reservation ?

Mr. Prunmace. Noj it is just off the reservation, so it would not apply.

Senator MeLorer. Well, T am sorry. I cannot comment on that, Jack.
I recognize the point. When I was there in Forsyth, a lot of people did
not like the justice of the peace in Forsyth, did not like the police
officers. Wo recognized that. T think that isa broader problem that goes
beyond Indian or non-Indian, or Indian versus non-Indian. T think
the failure of confidence in the justice of the peace system is pretty
broad among a lot of people in Montana, and maybe it is justified. I
hope it has been improved in the last few years. I don’t know. We
always thought it needed improvement. I say that as a former mayor
involved with our police officers arresting people and having them
brought before the justice of the peace.

Mr. Promage. Thank you, very much, for the chance to comment
today, Senator.

Senator Mer.omer. Thank you, Jack and Francis, very much. We ap-
preciate it. We will be looking for more comments from you.

At this point, I am going to introduce a very short letter in the
record from Cranston Hawley, chief judge of the Fort Belknap
Reservation.

[The letter follows:]
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ForT BELRNAP COMMUNITY Courr,

Forr BELENAP AgENCY,

Re Senate Bill $-2539, Harlem, Mont., August 5, 1980,

To Senator John Melcher,

Mz. MELCHER : T suggest the followin
] g Amendment -2832
i&dd the following paragraph (C) to Section 65le o 5-2882.
n tl.le event of Federal and Tribal Coneurrent Juri
or subject matter within the territory of the Reserv

glgeﬁrst opportunity to accept or decline jurisdictio

sdiction over any persons
at@on, the Tribe shall have
n in any Civil or Criminal

. CRANSTON HAWLEY
Chief Judge, Fort Belknap Reserva'tion.

Senator Mercrer. Is Earl Old ¢ i
have him o 0mEn. Is Bz Person here? I do not see him, We

Mr. Prumace. S , : ] : .
of the Blackfeet ig ﬁ:fet.or Melcher, Daniel Gilham, the vice chairman

Senator Mercuer. Daniel Gilha : : o
Blackfeet Tribal Business CommitteI:’is%;I’*the vieo chatrman of the

STATEMENT OF DANIEL GILHAM, SR., VICE CHAIRMAN,
BLACKFEET TRIBAL BUSINESS COMMITTEE

Mr. Gmuaam. My name is Danj i ice chai
ofSthe triball‘})usinezs counc;i aniel Gilham, and I am vice chairman
enator Melcher and members of the Senate S i
; 1 of ¢ elect Commit
Eél;iigzle é&{fﬁérsl,ntg;g B%ckfeettfl‘mbétl Business Council has Iéli;rgef?ﬂ(ily}
1 heservation Special Magistrate Law Enforc
ment Act of 1980, Senate bill 2832, and alth gll o questione
weIgglnprlaH_{ su%)pZ)rt thelcontents of’ the bill. oUgh we have questions,
. i N 1G sets a couple of precedents. In fact. on thing; it e
}ﬁhes 1111 Federal court on the extreme boundaries ofetheli‘lgsél'lsavtsig:g
4 150, the jury selection procedure that is spelled out in the bill is some-
1in¢tght.haf{t is t%}?e bflneﬁcml in carrying out the bill.
- bhinx another thing is to correct a series of voids we h
(13)211 ::Senj& %11;1}?61111) resgartdi_to prosecuting non-Indians that a‘i‘e I?Zt? gagcfr}ll;
1Ses, resent time, county attorneys are unable t
wish to prosecute non-members for these crimes. Theere(s)u(l)t? i%otlrllgg
crimes are being committed, and there is no action. Persons are allowed

will be beneficial, I think, We need some 3 i ief i
: . some 1mmediate relief in th
S&?ﬁﬁsrlegtﬁf)l ?Oa‘x;(ilg lozlof probl;ms, and those problems arengraﬁ;l&rl?;
re th a seri e, ki i
sitgation 1D to wh areas?y are or a serious nature, kind of an explosive
ne of the questions I have is, who will be d
IS, v efend ?

defendants' as a result of the bill if it is enacted ? Cat;n ﬁldm;o s b{i
as non-Indians be defendants? ' ne e

Senator MeLomer. If an Indian commits a crime against or is alleged

. . . .

tribe by another member of the tribe, would that be true rember of the

e?
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Senator MerLcuEr, That would be tribal court unless it is a major
offense, and then it becomes Federal. But the question of an Indian
offense against an Indian would be handled in tribal court.

Mr, GruaA. It relates to non-Indian committing a crime against an
i-:'cn, or an Indian against & non-Indian, misdemeanor in nature.

wenator Mercuer. And a non-Indian against a non-Indian. That
would be State. Well, the magistrate would be dealing with both the
tribal police and the sheriff’s office. The magistrate would refer. If the
special magistrates determine there is no Federal jurisdiction over an
offense brought within his court, he may direct the custody of the de-
fendant to be remanded to the appropriute law enforcement official.
Now, in that instance, he refers more or less as an umpire, but he would
direct the offender who is apprehended—whose alleged offense was
Indjan against Indian—to tribal court. The opposite; non-Indian
against non-Indian, he would remand that to a State court. Now, he
does serve a purpose, as I see it, but only as sort of an umpire and a
director of what happens after the police officers have issued a citation
or are going; to issue a warrant under his direction.

Mr. Guaam. OX. Another thing I think the bill should address and
does not is prosecutor, because the present system, prosecuting crimes

on reservations, for some reason, receives low priority from the U.S.

attorney’s office.

Senator MELCHER. You are talking about a major crime ?

Mr. Gmaam. Yes; and I do not see a change here unless they have
some prosecutor prepare these cases and see that they are prosecuted.

Senator MercuEr. We would feel that after the police officer filed
the complaint with the magistrate, that the magistrate would make
sure that the U.S. attorney came in to it immediately and, of course,
would do some of the preliminary work for the TU.S. attorney. But
again, this is part of what we feel falls through the cracks, because
there is no focusing, no drawing the attention of the U.S. attorney.
“Well, here is a crime, or an alleged crime, and it is a major crime, and
it will demand your action and will relate itself to the district court
right here, the Federal district court.”

What we do believe is that the magistrate is the proper person to
receive the evidence and protect it and start preparing whatever is
necessary for the U.S. attorney. We see him fulfilling that function,

Mr. Gizram. Well, at the present time the U.S. attoruey is unwilling
to really cooperate to that extent, with the tribal police efficers.

Senator Meroner. They ers unwilling ?

Mr. Giuran. Yes. They do not really have that good cooperation.

Senator MELoHER. Dan, are you currently serving in a law enforce-
ment capacity ¢

Mr. Guaam. No. I retired as a special officer from the Bureau of
Indian Affairs. ,

Senator MELOHER. You were a special officer for the Bureau of
Indian Affairs for how many years? '

Mr. Ginram, Oh, 12, 15 years, )

Senater Merouer. Well, your experience lends a lot of weight to
your judgment on the bill. Do you have any more comments on it?

Mr. Gizram. No, I do not. Those are the two things that I would like
to grasp, but I still feel that we have got to get somebody to listen and
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cooperate more fully than they have with the special officers, because
the FBI is not fulfilling that function now at the present time. They
are in there so late. You have heard testimony, I am sure, to this many
times during the course of the hearings,

Senator MELGHER. Dan, do you know whether the practice in Mon-
tana, on alleged crime on the reservation and major crime, is that the
FBIisthe only one whois making the investigation ¢

Mr. Giumas. Well, there are a lot of delays, and I think time is one
of the most important elements in crime, You get the evidence while
1f: is still there for you to get and not come in a week later or 3 or 4.
days later. Right af the present time, I know some cases that are over
a year old that have not even been presented yet to the U.S. attorney
for prosecution. How can you get somebody to prosecute cases like
that? They sit on them, you know, and do not really——

Senator Mercuzr., We are going, to listen to the U.S. attorney this
afternoon when he is here to testify on this bill.

I tell you clearly that my intent is that the magistrate would be the
focal point on the reservation, and the magistrate can use BIA special
officers, can use the sherifi’s office, can use the tribal police officers—all
of them—and direct them to either serve citations or serve warrants
and collect evidence. If this bill does not outline that very clearly, I
want it to outline that. We hope it does, because T am sure if we have
to wait a week after a crime is committed for the FBI to move on
something, a lot of the evidence will be dissipated.

Mr. Giumaym. My question eoncerning that is, the U.S. attorney
could utilize those people right now, and he does not. This is what I
would like to see the magistrate do. T would not like to see the bill be
reached and go into law, and then have the same problem just com-
pounded from what it is right now.

Senator MELCHER. Well, very candidly, Dan, it is not easy to pass a
bill in Congress now that it is going to set up an additional cost. This
sets up an additional cost—paying these magistrates—but in my view,
my argument to pass it is that under the existing structure of U.S.
attorneys, who are supposed to be out doing all this work on the reser-
vation In case of a major crime, you just can not get it done, Tha U.S.
attorney is not necessarily located anywhere near the reservation. Bill-
ings is not too bad in relationship to Crow and Northern Cheyenne, but.
Fort Peck is an awful long ways from here. Fort Belknap is an awful

long ways from here. Do we have a U.S, attorney’s office in Great Falls?
The Reporter. I do not believe so.

Senator MeLcHER. I do not think we do.

Mr. Gruaan. We have a, court system established there, and the U.S.
attorney uses it at times.

Senator MELCHER, Anyway, my argument on what it costs is that
the meney will be well spent becanse the only alternative you have
is to increass the U.S. attorneys and the U.S. marshals. Then you will
have better service, better justice on the major crimes, but it still will
not get at the misdemeanors. So this bill will help, I believe, in savin
money or in providing justice on the major crimes by collecting the
evidence, by spotlighting what is absolutely essential for the begin-
ning stages for the U.S. attorney in bringing the case before g Federal
district court on major crime. And then on misdemeanors, the law and
order stuff of a lesser nature, lesser than major crimes, the magistrate
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i able to save property and protect the well-being of individuals,
ggi%lblfentzlian and 'no?l-IIIzdi:gx, andpso the money will be well spent.

That is my argument, and I agree with you completely that on major
crimes, the U.S. attorney could move in gmd should move in, but unfor-
tunately it is not done, and a lot of the evidence gets away. o

Your testimony is to the effect that the cvidence, when it is not
gathered quickly, dissipates, and it is very much a general complaint
of many Indian reservations across the country. )

Mr. Grumanm. But the Blackfeet do generally support the bill.

Senator MercuER. We are very glad to hear that, and we appreciate
your comments, particularly in light of your past experience.

Mr. Gmueam., Tha,n’li:‘ groul.{ ' .

Senator MeLcuER. Thank you, very much. )

(g)?ﬁ' ltlext witness is CalebyShields, member of the Fort Peck Tribal
Executive Board, Poplar, Mont.

STATEMENT OF CALEB SHIELDS, MEMBER, FORT PECK TRIBAL
EXECUTIVE BOARD; ACCOMPANIED BY WALTER CLARK AND
BONNIE CLENCHER

Mr. SureLps. Good morning, Mr. Chairman.

Senator MeLcEER. Good morning, Caleb. ) _

Mr, Sarerns, My name is Caleb Shields, tribal councilman of the
Assiniboine and Sioux Tribes, and accompanying me in the audience is
the chairman of the Tribal Reservation Safety and Law and Order——

Senator Mercrer. Would you like to have him come up here to the

itness table? o
v It\l/,[s Swurerps. Yes; his name is Walter Clark. Also, because it is such
a matter of critical importance to the tribes and enforcement of res-
ervation safety, we also have with us the editor of the tribal news-
paper, Miss Bonnie Clencher. i

Senator MeLcHER. Bonnie is also welcome up at the witness table.

Mr. Samrps. On behalf of the Fort Peck Tribes, we welcome the
Senate Select Committee on Indian Affairs to Billings, Mont., and
we appreciate the opportunity to give testimony to support expansion
of the role of U.S. magistrates in Federal law enforcement on Indian
reservations, with some brief comments. ) )

First, Mr. Chairman, in line with some of the previous testimony,
there was some discussion on declinations of cases by the Federal Bu-
reau of Investigation in your hearing report from March 17, 18, and

19 in Washington, D.C., of your select committee. There were 83 pages
in this book on task force on Indian matters by the U.S. Department
of Justice, and there is a large section in there in relation to why the
FBI says—you know, sll this declining of cases and improper and in-
adequate investigations of eriminal matters on the reservation. And
also, I think the U.S. attorney’s recommendations are in here and the
problems involved with that. L ) ) )

I found this book very enlightening in seeing all of the stuff in print.
I think the report was given in October 1975, and yet the problem still
exists. So I think, with the tribes and everybody concerned with law
enforcement, it would do them well to see what is in that report so we
are not reinventing the wheel again.
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Senator Meromer. I would like to i
( . I wou comment that the ¢
:]youl_d like to have a disclaimer to that report, that the vie%lén(r)lfltgﬁz
ml;:&(ée Department do not necessarily reflect the views of the com-

o ?I;l{l . XSJ;;IE?SE Yes; there are a lot of things in there to which they
S you are no doubt aware, on many Indian r i

%ag. enforcement has been seriously desiricient. In eﬁ;;‘:sa %s?l?eslzeF; ie;‘rz::l
tlrlle ISat? tcomnEutS & crime against an Indian on a reservation, neither
h ate nor the tribes has jurisdiction to prosecute, Only the United
ates has jurisdiction over such offenses, See 18 U.S.C. 13, 1152. How-
ever,‘except for the 18 major crimes, 18 U.S.C. 1158, jurisd,ictior.l is not
g[er(liqmlly exercised over offenses committed by non-Indians against
ndians. The most common crimes, such as assaults or small burglaries
simply are not prosecuted in the vast majoriity of instances. In large,
lpart, this is because the necessary Federal resources have not been al-
.ot(;:;l,ted to meet the law enforcement needs of Indian reservations., Ex-
é's ing Fecsleral law enforcement is generally too distant from reserva-
ions. U.8, attorneys, Federal courts, and FBI agents are frequéntly
fgge:‘ga‘lv cﬁ'tf?glfgg 3};1;5 a,w}a{‘y. (ﬁl adgition, U.S. attorneys often have
0 ) can handle and typicall i i-
ority to the prasecution of offenses on }iﬁdianyrzgi%gt?o;g};&lsoz c%rri-
iﬁgllllleni:,itfl;he gr%mes Tthh which we are concerned are committed vir-
abi ! gfl il ilgllll. €ar ox prosecution or punishment. This is an intoler-

Under existing laws, U.S. magistrates are already authorized to try

minor offenses committed by non-Indians upon th
' 1 ] e per:
of an Indian on an Indian reservation, 18pU.S.C.p34g;.).nBoflt? E‘;E:ﬂg

most magistrates are part time only, they are limited in thejr assign-

presence on reservations. We wholehearted]
cher’s suggestion that TS raintior Mel.
he%re?ggy tlon proii) Icfrg. expanded role for U.S., magistrates would

e Ifort Peck Tribes feel that the i

. ‘ present, bill, S. 2832 -
V1la§e our stated concerns. However, we do ha\;e severz;l‘z:%l;rllc}nilxzis
A4 E(}h tmgﬁrpgrzéte the following points.
Irst, the Judicial Conference of the United Stat i
rected to determine whick reservations have a sufﬁcieflst %‘?&ggalb ga(sié:

then ?}Yo or mglx)‘el reservations in an area. :
nother possibility is that tribal court jud assi
no . al ¢ ges could be g,
é)ezi‘r‘;tl ﬁgn:stghselrrr;?l%ggatlersl Many tmtbe(sj have highly qualiﬁesglﬁnvsgeig
§ g ] - I any event, Congress should make clear 3
Intention that U.S. magistrates be assi d i ervations n
t ! .S. : to Indian reservations i
sufficient numbers to handl al orim d and shoutd
auéhorizg the meseare? tin?i st.he Federal criminal caseload and should
econd, since a magistrate cannot operate without g
g‘fcd}:aral prosecuting attorney should be assigned full timelggzig?llctgfi,t}?
ach magistrate. If possible, the prosecuting attorney should not be an

e eare.
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additional assistant U.S. attorney, since such an assistant would soon
find himself delegated to other work. By law, his duties should be
limited to prosecutions on Indian reservations. Again, tribes could be
authorized to recommend that qualified tribal court prosecutors serve
in this capacity, or full-time Federal prosecutors could ride circuit
along with the magistrates.

Finally, funds should be made available for attorneys for indigents
and for court reporters and transeripts.

Final legislation along these lines would benefit both Indians and
non-Indians living on reservations. For too long, since 1888, nearly a
century on the Fort Peck Indian Reservation, there has been a major
vacuum instead of effective Federal law enforcement. on Indian reser-
vations. The Assiniboine and Sioux Tribal Executive Board and all
Indians residing on the Fort Peck Indian Reservation welcome the
committee’s efforts to seek to change this deplorable situation, and we
strongly urge the committee to give this matter priority consideration.

Thank you, Mr. Chairman, and I would like to submit this testi-
mony for the record and also for a possible statement from our tribal
chairman, Norman Hoellow, who was unable to attend here today, but
I am sure he would like to submit a statement.

Also, T think Thursday there was a hand-carried statement from
the Montana Intertribal Policy Board in support of the Federal magis-
trate bill. It was delivered to yaur office here, and I would like to have
that submitted also for the record.!

Senator MELcHER. The record will remain open for 14 days, and that
will permit Chairman Norman Hollow, or anyone else who so desires,
to submit testimony.

I do not believe that we have seen the statement of the Montana.
Intertribal Policy Board, but we will welcome that and make it part of
the record.

I do want to comment on a couple of points. We do contemplate, on
cases of a minor nature, that the police officer will be allowed to testify
and to make the presentation of the evidence. I am advised that under
Federal case law, it has been found to be constitutional, and, I believe,
a practice in the National Park Service. The National Park Service
now is using that sort of procedure to allow their employees, who are
trying to uphold the regulations in law, to make the presentntion in a
minor crime or minor violation.

Mr. SuxeLps, Do you envision, if that is the case, Mr, Chairman, that
there will be funds available for training, for tribal officers or city
officers, to be effective prosecutors?

Senator MeLcuER. Well, we do not want them to be the prosecutor,
but we want them to be able to present the evidence. But it still goes to
the point: Are there going to be sufficient funds available? We hope so.
The current BIA budget does have funds available for training police
officers and paralegals, which are people trained in law but not holding
law degrees.

Mr. Surewns. Not qualified.

: Senator MeLcHER. Not holding a law degree or admitted to practice
aw.

Now, I think your testimony is very constructive. I want to malke one
comment about whether or not the Judicial Conference of the United

1 See p. 154,
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States should be directed to determine which reservati
cient Federal caseloads to warrant a full-time magist;':&(.n’i‘sh];g z:e ?::frfli—
not tell, but I do think the commission could either because we think
with the Federal magistrate there, there is going to be more caseload
in !:eIIms of misdemeanors. Much more, and I suspect if we pass this
egislation, we are going to have to have a period of trial and error to
dt?termme which reservations really do want a full-time Federal magi
lt'll?tle present. I think your idea that they could ride circuit may be a
t% ely outcome. I think we would want to try that, too, on the reserva-
lplllxs that are close, because we do envision that the Federal magistrate
Wfl be a very highly qualified, experienced person, having a law degree
of course, and practical experience, I think, of 5 years practicing law
so that we are not talking about a person who could be hired for pea-
ﬁgsdofgn fact, I think that the way it is drafted, it would be about
58,0 ore&ti{ear for full time. So we would want to—if we can—use them
on more th an one reservation, which, I assure you, that is exactly what
Thank you very much, Caleb, Mr. Clark, and Bonnie.

Our next witness is Jer i i
from Wolt Potet sicss erry Schuster, who is a Federal magistrate

STATEMENT OF GERALD M. SCHUSTER, U.S. MAGISTRATE,
WOLF POINT, MONT.

1%11‘. Sg_HUﬂTgR.h Good morning, Senator.

. am Jerry Schuster, the present part-time U.S. ma istrate of Wol
xlr);lltng as you know. I am also the deputy county a,ttogl"ney for Rzz(s)ef
velt ¢ ounty and the city attorney for Wolf Point. It seems like in the
tirél: fg,: Zreas, one mlist wear many hats, I have served in these capaci-
o o pproximately 7 years. I have been U.S, magistrate there for

It has come to my attention, at various tim i
i " s times, that there are a certs
Iﬁumber of crimes that are simply not prosecuted on the Fort ,}P;cllré
eservation. I am sure that this is true on other reservations. A cer-

answer charges which would normally be brought against the
3 . . m'
fltlls easy, I believe, to simply say ‘we have j%lrisd?ctional problems
and let the complaint go at that. This attitude, however, has fostered
a kind of general feeling of disrespect for any system of,criminal jus-
gce. It would seem to follow that if minor crimes are not brought
efore the Justice system and prosecuted, then other minor crimes and
ev’%xhthe mat] or crimes would be encouraged.
8 most common example I can cite from my exper
Fort Peck Reservation is a complaint brought for gsszuﬁt bl;ncf: aogrzltigéz
a tribal member, by or against a nontribal member on the reservation
Where is the complaint filed? Not in State court, since the Federal
Government has -exclusive jurisdiction over offenses committed by or
:egszzlrnsttithe NInt(;i}ar; pberlsons Wi}:t);hin the exterior boundaries of the
eservation. Not in tribal court, beea, juri
dlcﬁlo.n owlrer thﬁ i tribal perso,n ' use that court does not have juris-
18 clear that the Federal court system is the correct
such complaint. However, due to the already heavy case]oafci)glifmmﬁgz
serious offenses at the Federal level, often there is not sufficient re.
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sources to fully process such complaint through the Federal court
system, and authorization to file such complaint must be declined.

I believe the special magistrate bill would help to remedy this most
troublesome problem. It would allow the local law enforcement agen-
cies to process the filing of complaints before the U.S. magistrate.
Reference section 653(4)(d). This, I believe, is the most useful part
of the bill. When persons on the reservation learn that such offenses
will receive prompt local processing, this should be a good deterrent
to crime. When offenders know that they will have to appear locally
to answer such charges and that any jury trial will be before the local
residents, this should be a deterrent to crime. When the special mag-
istrate can impose sentence and follow the enforcement of that sen-
tence at the local level, this should discourage repeat offenders.

In my opinion, too, it is helpful that the bill provides that there be
no election to be tried before the district court in such cases. Again,
the emphasis must remain on prompt local processing of the com-
plaint. Not many witnesses are willing to travel to district court from
‘Wolf Point or Poplar for a minor offense trial.

In conclusion, I support the passage of the special magistrate bill.
‘While it will not cure all problems existing on the reservation, it will
tend to insure that crimes committed on the reservation will be
brought before the criminal justice system. As mentioned above, I be-
lieve the main advantage of the bill would be to serve as a deterrent
to crime,

I would also like to comment, Senator, on one portion of the bill.
There was a little bit of discussion on it this morning, and that is
Section 652: Remand of Custody. In reading that over, in my own ex-
perience as the magistrate and as the prosecutor and city attorney, I
am not sure how that would work. I know if I were the magistrate and
had to make that determination, it might be difficult. I think the gen-
eral practice, if the magistrate would determine that there is no juris-
diction, that he would simply dismiss the case before the court at that
time.

It is a little bit unusual, T think, that the magistrate would then
direct custody of the defendant remanded to the appropriate law
enforcement officials. It seems to place quite a burden on the magis-
trate at that point, and I am just speaking from my own experience
if T had to make that determination. It may, in particular instances,
be quite a difficult determination to make. )

I would note, however, that the language of the bill says “may
direct” and is not drafted in terms of “must direct,” so that is certainly
helpful. That is the one section of the bill that I think may need a
little review, )

Thank you, Senator. That is the end of my prepared comments, if
you have any questions, )

Senator MercmER. Jerry, the authority of tribal or State police
under current policy, or initiated prosecution, under current policy,
seems to require that there be an FBI investigation and an acceptance
of the case by the U.S. attorney before a case is processed. This policy
does not seem to apply to the U.S. Park Police in Federal parks, at
least with respect to minor offenses, S. 2832 contemplates that tribal,
sheriff’s office, and local police could take cases directly to the special
magistrate’s court, and, in minor cases, present the case informally
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through the police officer instead of the U.S. attorney’s office. Now,
what problems, if any, do you foresee if the FBI investigation and
acceptance by the U.S. attorney is eliminated ?

Mr. Scruster. Well, Senator, I think one of the main advantages
of the bill would be that there would not be a requirement that the
FBI actually enter into the case. I think, there again, the local officials
would be able to investigate the crime if they felt a complaint should
be filed. They would not, as I understand the bill, have to obtain au-
thorization from the U.S. attorney’s office.

Senator MercHER. That is correct. Under the bill, they would not.

Mr, Scauster. Right. I think that is a good point of the bill, from
my own experience on the Fort Peck Reservation. After all, we are
talking about the minor offenses here, and, of course, we still have the
authorization on the major offenses, but it is the minor offenses which
seem to be the ones that are getting things out of hand on the
reservation. If these complaints can be brought by city police, by
sheriff’s officers, and by the tribal police directly to the magistrate, I
believe that this will certainly help the reservations.

Senator MELCHER. Assuming that the bill was passed and was in

effect, what impact would that have on the caseloads that the U.S.
magistrates, such a5 yourself, currently have in Montana?
. Mr. Scuuster. I think it would have considerable impact, and I am
just basing that on my experience on complaints that have been brought
through our office, either myself as deputy couniy attorney or Mr.
McCann as county attorney. We receive these complaints and are not
able to do anything with them. I think the tribal officials experience
the same frustration. I think we are going to see a considerable number
of complaints filed before the special magistrate.

Senator MerLcuer. Well, that is exactly what we want to happen.
We do not invite the misdemeanors, but we want someplace where—if
there are misdemeanors—they can be brought before a court. That is
exactly what we want to happen. We want the special magistrate to
have business because now, it 1s falling between the cracks.

Mr. Scruster. Yes; as I understand it, I think a lot of people on
the reservation are generally of the opinion that minor offenses such
as these would not be prosecuted, and, therefore, there is certainly no
deterrent or no reason not to permit them. I think at first we would
see a substantial number of complaints being filed, and then maybe
later on when the system got to working and there were some local
grocessmg and sentencing at the local level, then maybe they would

rop off, hopefully.

Senator Mrrcuer, On major offenses, what is the current practice
regarding presentation of the case to a U.S. magistrate to determine
probable cause to hold a defendant for tribal police or to establish bail ?
_ Mr. Scrusrer. The present process, as I experience it on Fort Peck,
is that the U.S. attorney’s office authorizes the filing of the complaint.
In other words, a complaint on the major offenses. which is filed before
myself, is always presented by an FBI agent. They have previously
obtained authorization to file that complaint, and that is the present
practice. I have never experienced a complaint for a major offense
filed by anyone, except as authorized by the U.S. attorney’s office.

Senator MerLcuER. In all cases, in all instances, must the U.S. at-
torney present the case?
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Mr. Scxuster. Yes, that is correct. On the local level, I generally
have what is called an initial appearance where the FBI agent brings
the defendant before me. I inform him of the offense, inform him of
his rights, for example, to a preliminary hearing, and set bail as rec-
ommended by the U.S. attorney’s office. Now, at that stage of the pro-
ceedings, generally, there is not a prosecutor present from the U.Ss.
attorney’s office. However, I have usually requested that when we do
have a preliminary hearing, that someone from the U.S. attorney’s
office come up. I have had experiences before where the U.S. attorney’s
office has been unable to send someone up, and it places the magistrate
in the uncomfortable position of having to question the witnesses. You
might say, he is kind of a prosecutor at the same time as being the
magistrate. My recent practice has beer: that we do have a preliminary
hearing, and I always request that someone from the U.S. attorney’s
office come up.

Senator Mercrer. Thank you very much, Jerry. Your testimony is
most helpful to us because of your years of experience right on the
firing line trying to make a magistrate system work.

Mr. Scauster. Thank you, Senator. T would also like to present to
you a written letter from James McCann who is the county attorney
of Roosevelt County. Briefly, he does support the passage of the bill,
and I would submit that to you.

Senator MeLcHER. Thank you, very much. We appreciate having Jim
McCann’s written testimony. Without objection, it will be made a part
of the record at this point.

[The letter follows:]

CoUNTY OF ROOSEVELT,
OFFICE OF COUNTY ATTORNEY,
Wolf Point, Aiont., August 11, 1980,
Hon, JoEN MELCHER,
Ohairman, Select Committee on Indian Affairs,
U.K. Senate. .

Mz, OHAIRMAN : I am James McCann, County Attorney of Roosevelt County at
Woli Point, Mont.

Approximately two-thirds of the urep of Roosevelt County lies within the
exterior boundaries of Fort Peck Indian Reseryation,

Also, approximately one-fifth of the people in Rooesevelt County are enrolled
members of the Sioux-Assiniboine Tribes.

In 15 years in office I have found that one of the most perplexing imnpediments
to effective criminal justice is the lack of consistent, fair and impartial law
enforcement caused by problems of jurisdiction. .

In my opinion, on reservations that do not have concurrent jurisdiction
between state and tribal law enforcement agencies, state, local and tribal law
enforcement agencies desperately need a forum to present those minor com-
plaints that now go unprosecuted because of jurisdietion problems.

An example of such a complaint is one brought by a tribal member against
a nontribal offender for an assault within the reservation.

Such a complaint cannot be filed in state court because the Federal Govern-
ment has exclusive jurisdiction over offenses committed against Indign persons
within exterior boundaries of a reservation,

The case cannot be brought in tribal court because that court does not have
jurisdiction over the person of the non-tribal offender.

Proper jurisdiction is before the federal court gystem. However, unless the
complaint is for a serious offense or some other aggravation exists, the office of
the U.S. Attorney and the federal court michinery are simply too overloaded and
cumbersome to be bothered with the case, and justice is denied.

The remedy for cases such as this is to provide a forum within t_he federal
system that can take jurisdiction of a case and dispose of it as the evidence and

71-015 0 81 - 3

i

T i T T e TR TR

Rl et ’ .
ST RPAEFe—



30

justice dictate and whiech forum. is open to state, local, tribal or federal officers
to present a complaint for minor offenses without prior reference to the U.S.
Attorney,
tf theg;fore highly recommend passage of the bill to establish a special magis-
trate for Indian Reservations,
Respectfully submitted.
JAMES A, MCCANN,
Roosevelt County Attorney,
Senator MELCHER. Next, I want to call James R. Halverson, chair-
man of the Roosevelt County Board of Commissioners of Wolf Point,
and R. J. Neumiller, chief of police of Wolf Point. Will you gentle-
men please come to the table.
Mr, Hanverson. Good morning, Senator,
Senator MeLcuEr, Good morning, Jim. Good morning, Chief.

STATEMENT OF JAMES R. HALVERSON, CHAIRMAN, ROOSEVELT
COUNTY BOARD OF COMMISSIONERS

Mr. Harverson, For the record, my name is Jim Halverson. I am a
county commissioner of Roosevelt, County.

Hoosevelt County is in northeastern Montana, a county in which
two-thirds of the land base is within the boundaries of the Fort Peck
Indian Reservation.

I am not here today to comment on the benefits of the bill pro or con.
I'will leave that up to the lawyers, the lawmalkers, and the law enforce-
ment people. I have one short point, and maybe one a little bit longer.

One purt of the bill states that the special magistrate will live on
or near the Indian reservation, My point is I think it should be impera-
tive that he live on the reservation so that he live amongst the people
that he is to serve and has firsthand knowledge of the problems and
what-have-you dealing with his job.

The other point that I would like to bring up at this time would be
cost to the local taxpayers of the reservation area. I refer to the Roose-
velt County area where I am from. Our county is—populationwise, I
would say—at this time, 60 percent nontribal members and 40 percent
tribal members. Tribal members are exempt from local taxation. At
this time—especially in our area and other reservation areas like ours
that were open to homesteading to the white man, as was the State of
Montana and other parts of the Western United States as we know it
today—basic services are provided in these counties and in these
reservation areas by the local property taxpayers, tribal members being
exempt from this taxation.

I am kind of concerned. I hope that if this is made into law that
there would not be an added burden on the local taxpayers by the
actions of this special magistrate. I recall a section of the law which
says that there will be moneys provided, but still in the Tuture, actions
by the magistrate could cause s burden on the taxpayers. Let’s put it
this way, Thope that is not the case.

That is really all T have today, and I commend you, Senator, for your
work on this bill, and I support it.

Thank you.

Senator MeLomER. Thank you, Jim.,

Now, Chief?
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STATEMENT OF R. 7J. NEUMILLER, CHIEF OF POLICE,
WOLF POINT, MONT.

Chief Nrumirer. Thank you, Senator,

Senator Melcher and members of this committee, I am Bob Neu-
miller. I was born and have lived most of my life in Wolf Point, Mont.
In June 1965, I joined the police force in Wolf Point and have been a
Police officer since; 13.years of that time, I have been chief of that
organization.

Serving in the capacity that T hold, I am in constant contact with
Federal, %tate, city, and tribal laws and law enforcement. I have dealt
with the maze of laws confronting law enforcement resulting from the
dual jurisdiction problem unique to an Indian reservation.

Wolf Point is centrally located on the Fort Peck Indian Reservation
on the southern boundary. The city police department handles calls
within the city limits, as well as the housing areas adjacent to the city
limits that are predominently Indian dwellings. Our time spent in the
enforcement of tribal laws, Federal laws, and public services to Indian
persons takes up about 80 percent of our total work within the depart-
ment. We do work in the capacity of tribal police, on those occasions
required, and do serve the tribal court stationed in Wolf Point, City
officers are also active in Investigations of crimes of a felony nature
within and adjacent to Wolf Point. The Roosevelt County Sheriff’s
Department has a primary responsibility in the county for investiga-
tions and enforcement of State felony violations, but they, as we, do
most of their work on investigations involving crimes by Indian
persons.

So far this year, there have been at least 117 cases of burglary, theft,
aggravated assault, car theft, arson, robbery, and vandlism in which
damages are serious. Our crime rate is completely out of proportion
to the size of our community and would fit a community five or six
times our size. The impact of this high crime rate falls directly on the
community and the reservation. Both white and Indian persons are
victims, and the crime rate is steadily on the increase. Fort Peck tribal
police, Roosevelt County sheriff’s oﬁé;cers, and Wolf Point city police
have manpower geared to budgets that the respective governments can
afford instead of being geared to stopping our crime problem. It is
wholly inadequate.

ur largest Erob]em is with respect to the jurisdiction of the Federal
courts and with respect to the prosecution of felony cases on the reser-
vation in which Indian persons are involved. Neither the city police,
sheriff, nor the Fort Peck tribal police have the authority to present
& case before the Federal court. This must be done by the FBI. Therein
lies the crux of our problem.

While locally we have man trained and experienced persons to
work felony cases to a successful conclusion on all levels—ecity, tribe,
county—none of our officers can present the findings of hundreds of
hours of work to the Federa] court system by presenting a case to the
U.S. attorney for prosecution. We have to rely on the FBI, and in
most cases the FBI simply is not there, Agents stationed in Glasgow,
50 miles distant, are not close enough to initiate an investigation of any
kind when something happens in Wolf Point, Consequently, the evi-
dence, interviews, and all other facets of the investigation are done
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locally, then handed over to the FBI when they get around to getting
to Wolf Point. This is quite seldom, If agents do open a case on our
information, they usually redo the work already done and present
the case to U.S. attorneys,

Out of 10 felony-type cases of the theft or burglary or assault
nature, we may get prosecution on 1. One of our biggest problems now
is that F'BI agents are not around to present cases, and when they do
arrive, there is such a huge number of cases that only the most serious
are considered. This leaves a huge number of cases and vietims of these
crimes simply up in the air and hundreds of man-hours of work down
the drain, The most frequent response we get from Federal authorities
is to take the case to tribal court. Tribal courts are not equipped to
deal with felony cases of any nature.

Burglary is quite common on the reservation. It is a felony offense
that should be taken by U.S. attorneys. If local officers do enough
work to solve the case, recover roperty, and determine that an Indian
person committed the crime, the FBI will open a case, maybe, if the
amount stolen is of a great monetary value. Usually the case of
burglary is declined for tribal prosecution, The tribes do not have a
burglary statute. Consequently, a person found to be involved in a
burglary has to be charged with g simple crime of theft, a crime
which is completely different than burglary. The result is that a known
burglar is frequently given a light sentence and is fres to resume his
activities. This is done with no record of any type of conviction being
entered into either a Federal court or State court record. This crip-
ples our efforts in that a many-time offender will receive a much lesser
sentence and/or probation when he is finally convicted of a crime in
Federal court due to no prior record of his crimes, When we have
repeat offenses, we also have repeat victims.

The use of a magistrate on the reservation as presented by S. 2832
does solve some of the problems faced by law enforcement on an In-
dian reservation, While the total problem lies in having two sets of
laws, it is nevertheless a tool which would prove of great benefit while
we are undez the dual jurisdiction system. T believe it would bring a
measure of equality to the enforcement of laws. T believe it would
also serve to dispel some of the apathy toward the Federal court Sys-
tem shown by white and Indian persons alike. Not having to rely on
the FBI for handling of many of our cases would certainly strengthen
our ability to reduce crime, Defendants should have had, long ago, the
right of a speedy trial by a jury of their peers. This is nof done in
Federal court.

While I have addressed the problems unique to law enforcement,
there are other problems that a bill of this nature could solve, such
as the help that could be made available to all law enforcement and
local court systems working together for the betterment of our com-
munity as a whole. I have previously testified before the committes
on State/trial relations and have given testimony which is quite
lengthy, and I do have statistics and special cases documented that I
will make available to this hearing panel upon request.

Senator Mrrouer. Chief Neumiller, wo would like to request that
right now. We think it would be most helpful. T do not mean to read
it now, but to submit it for us to make it a part of the record,
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Chief NpuMILLER, Yes, sir. In conclusion, I do favor the passage of
S. 2832, I do appreciate the invitation to attend this hearing, and I
offer this letter of support to this panel.

I thank you.

Senator Mercrrr. Thank you, very much. We appreciate the testi-
mony of both of you, ‘

Chief Neumiller, what about cross deputization of State and
sheriff’s office and local police officers, such as the city of Wolf Point,
and tribal police authorities? I know it has been used sometimes with
success. Other times, it has been used, it has broken down and does
not seem to work right. What is your experience with it ?

Chief NeumiLLER. Senator, for years, we have had, I would call it,
an informal State cross deputization. Presently, the city police depart-
ment officers or interested tribal personnel, ¢an take that person to
tribal court. Also, the tribal police officers can arrest a white person
and take him to city court. While we have no formal proceedings, we
have found that basically it is the tribe and city governments, for our
part, working together, that has made this work, and probably more
out of necessity than anything else because we have to have something,
This policy has been used for several years and is still being used.

We recently have had meetings with the tribe, and, in fact, have
had a legislative meeting with the State concerning cross deputization
on a formal basis. So far, as far as I know, we are still working on the
legalities of such an agreement.

Senator Meromzr. Now, Jim, I want to ask you the same question,
speaking for the county sheriff’s office. What is your experience with
cross deputization ?

Mr. HaLverson. I do not believe the county ever really had, in the
past, any formal agreements, but the working arrangements have been
all right. T guess what it amounts to is if a tribal law enforcement in-
dividual saw an incident, he could detain or what-have-you. I suppose
it would be, more or less, the same as a citizen’s arrest. I thinlk we would
all welcome somebody curtailing the problem. We have never had, to
my knowledge, any formal agreements, but the law enforcement people
have worked quite well together in the past.

Senator MELCHER, VVel\.‘ the bill would formalize and legalize—if
not directly, certainly it would encourage it. That is the whole sum and
substance of the bill, to bring that about,

Do you believe that is advantageous, that the magistrate could use
and coordinate local sheriffs and city police? In your instance, Chief
Neumiller, it would be the sheriff’s office, and the tribal police. to use
any or all of them for serving citations, making arrests, and what-
have-you?

Chief NeunmiLier. I think what the advantage would be is that the
work done jointly by the city and the tribal police—which we do now,
particularly on investigations—if this could be brought before a local
system, in this respect it would be of great advantage regardless of
whether the city or tribe, or both together, were in on an investigation
and saw the crime. We would have the ability jointly to present this
crime there in Wolf Point.

Senator MeLonER. Right there at the time.

Chief Nrusirrer. This would be of the greatest advantage to all
of the agencies in this area.
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Senator MeLcuer. Thank you both, very much, We appreciate your
coming down here to testify today. R i )

[Subsequent to the hearing the following information was received
for the record.]

POLICE DEPARTMENT,
C11Y OF WoOLF POINT,
Wolf Point, Mont., November 6, 1979.

RIrey Ostay,
Mayor,
City of Wolf Point. )

Dpar Mavor Ostry, I have spent quite a bit of time on research of our crimi-
nal cases here in Wolf Point since you requested information regarding time
spent in investigations of erimes by this department. I have broken down the
types of major crimes we've encountered since the first of the year, Next I haye
taken four of our recent burglaries which are typical of cases we work and will
give you a summation of the cases,

It ie interesting to note that approximately 90 percent of the cases we solve
involve Indian persons who live here in Wo}f Point, Almost every case involves

deputized by the Ft. Peck tribes as tribal officers, we cannot make felony arres@s
without the permission of the U.S. Attorney’s office in Billings after the case is
bresented by the ¥BI. Herein lies our biggest problem. We often qpprehend a
person in the commission of a felony crime and have to charge this person in
tribal court with a disorderly conduct or liquor violation charge until an FBI

felony there are many things that can happen-—witnesses can be inﬂuench, prop-
erty can be hidden, alibis ean be created, or any number of things that will muake
it harder to recover stolen property or get a conviction. T have no way of know-
ing hew many times this has bappened but I do know we have a hard time re-
covering stolen property and when we do it is often in someone else's hands. In
short we can work a crime of a felony nature, solve it, turn it over to the FBI,
and from that point we have nothing to say abogt how this case is .handled or

turned over to FBI agents from out of town, who turn the case over to the US
Attorney’s office in Billings, and if the cage goes to trial it will go to Great Falls,
These federal cases are taken completely out of our hands and also the hands of
the sheriff's department.

Listed below are the cases of a felony nature that have happened within our
jurisdiction since January 1, 1979. These cases do not include bike thefts, mis-
demeanor type thefts, or vandalisms of 8 minor nature,

Burglaries: The unlawful entry by forceable means into any structure with
intent to commit g felony thereon-—24.

Thefts: The taking of property by means other than burglary and these cases
involved property of over $100.00—32, Robberies included here,

Assaults: Cases involve attacks by knives, guns, or beatings that have caused
injury of a serioug nature—12,

Forgeries: Writing fictitious checks to obtain money—4.

Stolen vehicles: Vehicles stolen from owners and do not include joy riding
or misplaced autos—18,

Vehicle burglaries: Cages in which vehicles have been broken into and prop-
erty stolen from them of substantial value—13.

Homicides : The taking of a person’s life by deliberate meang—1,

Rape: Sexual assault upon a person without consent—2,

Vandalism : The destruction of property, these cases to a major extent and do
not include damages due to burglaries, ete.—28,
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Gas, car parts, battery thefts: Mostly in $20 to $200.00 range—15,

Child beating :—1.

I have not listed numerous eases of a misdemeanor nature which we also in-
vestigate and these coses are bandled through our local tribal or city court. Thege
cases alone make it nearly a full time job for two officers to investigate and
handle without the magsive felony loan.

Of these cases worked by our department ang the sheriff department, several
have been solved prior to being opened by the FBI, The reason is this: Unless the
¥BI has information that a erime hag been comumitted by an Indian person on the
reservation they will not open a case and work it, Usually by the time we deter-
mine an Indian person actually did the offense we know who it is, have obtained
a confession, and have gotten some property back, Then the ¥BY opens the case
and it is a simple matter 1o tarn our work over to the U.S. Attorney for prose-
cution. In some cnses they reinterview DErsons or go over some stuff that ig left
to do, but most is done locally. In murder investigations the FBT does enter a

9-8-79—Person (s) broke intg the Hart motor warehouge by the city shop area
doing damagss to window and iuside. Stolen was a 12 speed bicyele worth app.
$150.00 and the owner did not know exactly what else, At the time this happened
there hiad been several more cases of vandalism and other break ins in the ares
and we questioned over thirty people, mostly juveniles with parents present, in
connection with this case, The BIA and FBI were aware of these cases but there
Was not clear evidence an Indian person was responsible. Y finally managed to
uneover parts of the bicycle that was burgled at the home of the tribal juvenile
officer and found out the names of the kids that gave them the bike parts and on
October 11, 1979, I turned the cage over to the ¥BI and gave them the names of the
bersons responsible for the burglary. About half of the bicycle was recovered,
Time spent by myself and officer Ron Wilson was about 80 to 90 hours. To date
I have not hearq if there is going to be prosecution or not, It is algo to be noted
that these same bays were part of a gang that beat up another boy with a base-
ball bat and put him in the hospital and thig bunech was jailed under tribal
charges twice for curfew, liguor, and assault charges, They are out.

9-21-79—Ieith Johnson motors was burglarized and caleslator, tools, and
radios were taken, In connection with this we interviewed elght or nine people
throughout the next three weeks and came up with the name of g woman that
observed a loeal man, Indian, going into the garage on that night. Subsequently
We managed to get a full confession from this person and we did get radio and
calculator back, The Jadio had been sold to someone else and the tools also. At
this point the FBI ealne into the canse ag they had an Indian suspect. Also at this
point the case was solved. Since then I have heard nothing, The radio was turned
over to FBI for evidence ag well as the written confession. We probably spent
about 100 hours altogether on this case. I let the FBI know where the stolen
tools were—so far they have not been recovered.

9-26-79—The Farmers’ Union elevator wag burglarized and a window smashed
out and several hundred dolars taken from a safe, Sheriff and police officers
Dulled a crime scene investigation and we obtained a unique set of foot prints at
the scene. Work by the SO and police after that went on with interrogations,
printing, chasing down shoes that had been bought with that print, and other
things that consumed 40 hours of our time approximately as well ag the SO
working the case. The case was solved on:

10-10-79—City police noticed one of the windows open in the basement of the
PV elevator and investigated at night time, They found the place broken into
and burglarizad and they did apprehend 4 male Indian subject on the premises,
He was taken to Jail but only booked on a DO charge although we knew he com-
mitted the burglary and in fact had several articleg from the PV elevator on
his person, Night otficers left reports for the day men to work and we did. The
next day, the 11th of Oct., we found out that this same person had burglarized
the Farmer's Union elevator. We got a written statement of confession the fore-
hoon of the 11th that this person had burglarized the Farmer's Union and Py
elevators, we got the stuff from the elevators, except for the money which was
spent, and he wag released from custody in the afternoon by tribal Jjudges for
the liquor charges he was being held on, Thig Derson was also on federgl Dro-
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bation. He had been involved in at least 10 prior burglaries. And we could not
arrest him. On the 11th the FBI opened a case on this person, and as you can
see, there was not much work left for them. There is a chance the subject in-
volved may be returned to federal custody for parole violation, but so far I
haven't heard anything on a prosecution for these cases.

We are a six man department and two of us function in the capacity of in-
vestigators, although we have no official investigative unit. The other men are
school trained as well as having years of experience on this department. We all
work felonies. We have to or many of the erimes would go completely unsolved.
The sheriff’s office have three men who actively work cases but they extend
county wide and into Poplar, Culbertson, Froid, Bainville, as well as rural areas.
We could use about six more men to do nothing but pull investigations just to keep
up with the crime rate on felonies. The FBI and BIA investigators have so many
cases they do paperwork most of the time and are not usually around more than
once a week for a few minutes to pick up what we have. They come more often
for murder investigations but while that is going ou everything else pretty much
slides, unless we do it, If we take a felony report, turn it over to the FBI, and
do no follow up, it will not get done. Most of their time is spent in paperwork and
preparing cases to present to the US attorney’s office, I have suggested several
times letting the local law officials present our cases directly to the US attorney
after being reviewed for correctness by the US magistrate stationed here in Wolf
Point. The sheriff also advoeates this and has spoke to the US attorney’s office
about this. All to no avail. A great deal of our felony cases wind up being taken
as misdemeanors and may result in a minimal fine. There is not much deterrent
here. Our crime rate is bad and could be much worse if we did not work cases.
A couple of FBI agents stationed here in town would help as they would at least
work with us. Possibly some interest would be generated toward getting repeat
offenders prosecuted quickly and get them into custody to stop repeat perform-
ances. I don’t know how much money it would sayve the city as our work would
go on but it would save the city itself a lot of doliars in decreased thefts.

We are in a unique situation where the city is paying for law enforcement offi-
cers to work without having the jurisdiction to follow up on their most important
cases., The situation is ridiculous and to my knowledge no one has ever come to
Wolf Point to view this situation first hand. Eighty percent of all our activities
involve Indian persons yet there is no reimbursement from and tribal or gov-
ernment agency to the city for this work. If we don’t do the work it is left undone
and the city suffers. My department and the sheriff’s department has files, rec-
ordtst, and any information you would want in the event you wish to pursue this
matter,

R. J. NEUMILLER,
Chief, Wolf Point Police Department.

CoUNTY OF ROOSEVELT, .
Wolf Point, Montana.
This report is submitted to the Roosevelt County Commissioners by the Roose-
velt County Sheriff’s Office. An attempt has been made, by file checks, to break
down the number of Tribal related responses to white related responses. The fig-
ures arrived at are probably not all conclusive as in some cases no suspect was
developed,
These totals are developed from the fiseal year 1977-1978.
Incidents involving reports to law enforcement. These reports involve some
type of follow-up investigation.

Total reported 333
Tribal related 280
Percent tribal 69
‘White related — 103
Percent white_. - 31

Incidents reported to Dispatch. These calls have resulted in some type of law
enforcement response.

Total reported._ -_—

Tribal related g, gég
Percent tribal ' 54
Tribal arrests_..__.__ . ___________ 801
White related - 3,068
Percent, white - 46
White arrests 200
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Last fiscal year this department had a total budget allocated of $185,801.21, This
includes those items budgeted for by the Commissioners. In figuring the two areas
totaled, we arrive at the following dollar figures:

Incidents involving follow-up:

Tribal $128, 202, 69

‘White 85, 468. 31
Incidents reported to dispatcher:

Tribal $128, 202, 69

‘White 85, 468. 31

DoNALp L. CARPENTER,
Roosevelt County Sheriff.

Senator MerceER. The committee is going to recess now until 2
o’clock. At that time, our first witness will be Forest Horn—I don’t
see Forest here—but Alex Laforge and Urban Bear Don’t Walk are
representing the Crow Tribe. They will be our first witnesses after we
recess.

The committee is in recess until 2 o’clock.

AFTERNOON SESSION

Senator MeLcuer. The committee will come to order. We will re-
sume our public hearing on S. 2832, the Federal special magistrates
bill.

Our next witnesses are, I believe, Alex Laforge and Urban Bear
Don’t Walk. Now, is Forest Horn here? I haven’t seen him.

A Vorcor rrom TrE AuDIENCE. Noj he isn’t. ' '

Senator MeLcuEr. Alex, please proceed.

Mr. Laroree. Good afternoon, Senator,

Senator Mercrer. Good afternoon.

STATEMENT OF ALEX LAFORGE, SR., CHAIRMAN, TRIBAL LAW
AND ORDER COMMISSION, CROW TRIBE; ACCOMPANIED BY
URBAN BEAR DON'T WALK AND ALVIN HOWE, CHIEF,
CROW TRIBE

Mr. Larorce. My name is Alex Laforge, Sr. I am a member of the
Crow Tribe, and I serve as the chairman/director, and have for the
last 5 years, of the Crow Law and Order Commission.

With me today, and I will take the liberty to introduce them, are,
on my right, Urban J. Bear Don’t Walk, a member of the Crow Tribe
and one of the few Indian attorneys in private practice. Urban serves
as the in-house Crow Reservation attorney. On my left, I have Chief
Alvin Howe with the Crow Reservation Police Department.

Since the Crow tribal representatives have opted to offer testimony
as a group instead of singularly, I respectfully request that the 10-
minute time limitation be waived. I believe that we will be able to
conclude our testimony within 20 minutes. ) )

First, on behalf of the Crow Tribe, I would like to express sincere
appreciation to the Senator and staff for being invited to participate in
this hearing. Further, I believe the Senator should be complimented for
the efforts he is making in the area of Indian affairs.

If the Senator pleases, may I proceed?

Senator MeLCHER, Yes, please proceed.
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Mr. Larorce. Evidently, the Select Committee on Indian Affairs
held hearings regarding jurisdictional issues affecting Indian reser-
vations in March of this year. The Crow did not attend those hearings.
However, it is our understanding that from these hearings, Senate
bill 2832 was conceived.

In introducing 8. 2832, the Senator’s comments regarding the need
for this bill were, and T quote:

The vast majority of the testimony war directed toward problems associated
with law enforcement :

And:

Mr. President, many of the complaints of Indians and non-Indiang relate to
lack of enforcement of laws or hardships imposed on defendants, witnesses, and
families arising from the distance of Federal courts from reservation areas.

In our opinion, the problem regarding enforcement, or lack of
enforcement, is real regarding violators, both Indians and non-Indians,
of Federal criminal laws within Indian country. However, we do not
feel that Senate bill 2832 offers an appropriate solution or remedy.
Further, Senate bill 2832 has little, if any, bearing on the hardships
mentioned by the Senator above, endured by Indian people who are
brought before Federal district court for violation of a major crime,
and, therefore, this issue will not be discussed further.

The Crow Tribe’s major concern regarding Senate bill 2832 is the
other Indians within the Crow Indian Reservation. In talking with
members of other Indian tribes regarding Senate bill 2832, many
seemed to be of the opinion that Senate bill 2832 would only have
application to non-Indians. The Crow do not read the bill as applying
to only non-Indians, and the fact that Indians will come within the
gambit of this bill is made clear by the Senator’s comments regarding
Indian defendants being represented in this special magistrate’s court
by paralegals. T will make additional comments regarding representa-
tion by paralegals at a later time,

If Indians, like non-Indians, are subject to this law, the question is

district. If it appears that the answer is misdemeanors, and this is
obvious, one’s research into the hodgepodge of Indian law is just
beginning.

Very briefly, if an Indian commits one of the major crimes under
18 U.S.C. 1153 and the situs of the crime is Indian country as defined
by 18 U.S.C. 1151, he or she is subject to being prosecuted in Federal
court under the Major Orimes Act, originally enacted into law in the
1880’s as seven major crimes but subsequently amended so that there
are 13 or 14 major crimes.

In addition, theIndian who commits a crime within Indian country
may be subject to the tribal law and order code, The acts or omissions
made criminal by tribal codes generally fit within the misdemeanor
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category of non-Indian crimes. The Federal and tribal criminal laws,
often working in tandern, are pretty well understood by Indian people.

The general Federal criminal laws referred to in 18 U.S.C. 1152,
and how this applies to Indians within Indian country, not only puz-
zles Indian people, but has Federal district iudges disagreeing. The
confusion, it seems, is ereated by the so-called Assimilative Crimes Act,
18 U.S.C. 18, made applicable to Indian reservations via the General
Federal Crimes Act, referred to above.

In essence, the Assimilative Crimes Act allows the Federal Govern-
ment to apply State law—in our case, this would be Montana State
law—to Indian reservations if the Federal Government has no law
to cover the act or omission. For example, the Crow Tribe, as far as T
know, does not have any laws regarding gambling and betting that
may occur involving arrow games, horseracing, hand games, or other
traditional games. Does this mean that the State of Montana gambling
laws will apply via the Assimilative Crimes Act and prosecution will
go forward with the special Federa] magistrate’s court ?

Senator MerLomER. T am going to answer your questions here. You
are posing questions to the committee, and they deserve to be answered
in the context of your question,

The answer to that is 10 no more than would apply now. In my

iudgment, no State law applies to the Crows on the matter that you
just deseribed.

Mr. Larorer. Thank you.

As far as T know, the Crow Tribe does not have laws regarding the
selling of raffle tickets for certain prizes or bingo games. Would the
same thing happen ¢

“LSe},lator MercuER. In our judgment the answer to that would be
No.

Mr. Laroree, OK,

Perhaps the concern regarding application of State regulatory
schemes to the Crow tribal members or others within the Crow Tribe’s
jurisdiction is overstated, since the wholesale application of State regu-
latory schemes has not ocenrred. Evidently, the right of self-govern-
ment has been the dominant factor regarding the issue of whether or
not intrusion should be made within the tribal structure, and this
shonld continue.

The creation of a special Federal magistrate’s court will have the
tendency to usurp the Crow Tribal Court’s jurisdiction regarding the
handling of criminal matters,

Indian tribes, particularly those who know that g different decision
would probably have been reached if the matter arose on another In-
dian reservation, still have a bitter taste regarding the 17.8. Supreme

held that Indian tribes do not have jurisdiction over non-Indians ab-
sent affirmative delegation of such power from Congress, and it ren-
dered Indian tribes somewhat defenseless unless the State or Federal

vernment would fill the void.

Pursuant to the decision in Oliphant, on March 23, 1978, to be exact,
& meeting was held between representatives of the Crow Tribe and
representatives from the Federal Government and representatives
from the State, including the highway patrol, sheriff, and county at-
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torney. Big Horn County’s position was summed up by the county at-
torney, who said he could do it in 25 words or less, and the position was
that he planned to do nothing different after the decision in Oliphant
than what had been done previously. Big Horn County’s contribution
to law enforcement on the Crow Indian Reservation, an area of 2,98
million acres in size, is one deputy sheriff. Non-Indians outnumber
Indians.

Pursuant to the decision in Oliphang, on J anuary 5, 1979, the Crow
Tribe convened a meeting in Billings, Mont. with Robert T. O’Leary,
U.S. attorney, re arding the prosecution of non-Indians for trespass
on Indian land. bviously, the Crow Tribe had concern after the de-
cision in OZiphant,

Perhaps what occurred after the Passage of the 1968 Indian QCivil
Rights Act, and the number of cases being brought before the Federal
judiciary by Indians and others, should be a lesson. In our opinion,
Indian people were too eager to run to the Great White Father to have
internal disputes decided. We can see Indian tribal justice systems ab-
dicating their responsibilities to the special magistrate.

The Crow tribal representatives seriously question the efficacy of
the proposed solution or remedy. If, in fact, the problem is lack of en-
forcement, and this has been clearly demonstrated by testimony here
today and testimony in March 1980, the solution is not the creation of
a special court, but the hiring of additional enforcement personnel
such as law enforcement officers and prosecutors.

Another solution would be g delegation from Congress to Indian
tribes of jurisdiction over non-Indians regarding minor crimes com-

but speculation has no place in this hearing,

The qualifications that a person must have to be eligible to qualify
for one of the special magistrates position makes the chances of an
Indian person receiving an appointment extremely small.

Section 650 (b) provides that no person may be appointed or re-
appointed to serve as a special magistrate under this chapter unless
such person is and has been for at least 5 years a member in good stand-
ing of the bar of the highest court of the State, or one of the States,
in which he or she is to serve, In Montana, for example, of the approx-
imately 1.850 attorneys, there are less than 10 Indian attorneys who
could qualify for a special magistrate’s position. This causes great con-
cern because it is extremely important that a member of the Federal
Judiciary have proper attitudes regarding Indian people.

Finally, there is some concern that Indian people, or even non-Indi-
ans, will not receive effective representation if they rely too heavily
upon paralegals who will he permitted to practice law in the special
magistrate’s court.

It is true that many Indian tribes have developed outstanding para-
legal programs and have been in the forefront in this ares. However,
Indians, as should others, have to understand the functions of para-
lggz_lls, and, therefore, paralegals are able to function well within their
limits. Indian people, I am afraid, expect paralegals to be lawyers, and
this has caused concern,

a person is faced with the maximum penalties that can be meted
out by the special magistrate, and we understand this to be 1 year in
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jail or a fine of $1,000, or both, then the Indian person should be en-
%?glled to appointﬁlént of counsel if that person is indigent. Any person
who is prosecuted for a violation of one of the major crimes and who
comes to Federal court and who is indigent is entitled to appointment
of counsel. Many of these ptlagrsl?ns arleiI exttremely well represented by
able counsel here in the Billings, Mont. area. _ .
Vei'yn conclusion, it is respectfully submitted that instead of establish-
ing a special magistrate’s court, consideration be given to: No. 1, epi
forcement: and, No. 2, if the non-Indian criminal justice systems wil
not enforee its laws, then vest jurisdiction with Indian tribes.
Senator, if you would like to ask us questions, I would like to have
. Bear answer your questions. . )
Mgell?ator MELCH%’R. Ofl{. First, I would like to ask Alvin a question.
If I understood Alex’s testimony, he says that based on testimony
that we have heard so far today, that it is obvious that there has been
a lack of law enforcement on the reservation on occasion. Do you have
any comments to make on that, Alvm? i ) )
Chief Howe, Yes; I do, sir. I was interested in the testimony given
this morning by Mr. Graham in reference to the enforcement and
jurisdiction and so forth on the reservation. He cited a number of ex-
amples that I feel were unfounded examples, but since he wanted to
put them in the record for your meeting here, I thought I better refute
of them to a certain extent. )
so%%ree do have enforcement on the Crow Reservation. We have law en-
forcement through the Crow tribal police. There are 14 policemen
on our reservation hired under the 638 contract. We provide protection,
99 percent of all law enforcement, on the reservation, ours, along with
the Burean of Indian Affairs officers. The county, Big Horn County
sheriffs, provide one law enforcement officer on the reservation itself.
The rest of their officers work within the city of Hardin. ) )
Senator Graham said this morning that schools were vandalized in
Lodge Grass and no one responded. I beg to differ with him in that
we, last year, prosecuted, through the Bureau of Indian Affairs 1nvels\t1-
gating, along with our officers, four major break-ins up there. My
office has investigated a number of other incidents at the school. Those
who were tribal members were brought into our tribal court and were
prosecuted. ) o
The jurisdictional problem becomes one, again, because of the
Oliphant decision where we are not able to bring any non-Indians into
our courts. So, therefore, a non-Indian committing a crime on the
school grounds or anywhere on the reservation usually is not brought
into court because of the fact that we have a lack of enforcement on our
reservation by the Bic Horn County Sheriff’s Department, )
Senator MeLcmER, What authority are you saying that the sheriff of
Big Horn County has on the reservation ¢ .
Chief Howz. Of the 2.28 million acres of land on the reservation
there, T think approximately half of it is deeded land belonging to non-
Indians at this point in time. He has full enforcement on that land, any
deeded Jand that happens to be with non-Indians., i
Senator Mercuzr. I don’t think the Crow Tribe is saying the sher-
iff’s office, under existing law, has any authority over an Indian on the
reservation. )
Chief Howg. Over an Indian, no. Over non-Indians, yes.
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Mr. Bear Don’r WaLE. It seems to me that some of the confusion is
that State jurisdiction, as far as criminal matters are concerned, stops
at the reservation boundaries. That, of course, is not true, and held by
very old cases. Draper, MoRrainey, et cetera, held that as long as the
victim was a non-Indian, that the State could and does prosecute and
take jurisdiction over those matters.

Senator MeLcuEr. All right. What about an Indian offense against a
non-Indian ?

Mr. Brar Donr WALk, An Indian offense against a non-Indian ?

Senator MeLcHER. On the reservation.

Mr. Bear Don't WaLk. If it falls within the major crimes, then,
of course, it should be prosecuted by the U.S. Attorney and go to
Federal court.

Senator MeLcEER. Should or must ?

Mr. Bear Don't WaLE. I said,should.

Senator MrLcHER. Now, do you envision, Urban, a situation where
it would not have to come to Federal court ?

Mr, Bear Don’t Wark. No; not necessarily, and all, perhaps, do
not. It depends on whether or not the U.S. attorney will take it up. If
they will, then that falls within major crimes. If the U.S. attorney,
and that is why we mentioned it in our statement in regards to work-
ing in tandem, then it is generally relied upon the tribal court to pros-
ecute as a misdemeanor. We can prosecute. We are limited to 6 months,
$500, or both. So that is where we see them working in tandem.

Senator MercmEr. Urban, I know this is confusing, but I want to
get it on the record, and I want your testimony on this point on the
record. Where the alleged crime is a non-Indian against an Indian, you
are not contending in any way that that has anything to do with State
jurisdiction, are you?

Mr. Bear Donr Wark. Yes; I am. T would make that contention.

Senator Mercarr. Would you ?

Mr. Bear DonN’tr WarLk. I think that should be subject to pros-
ecution——

Senator MerceEr. Well, we will ask the U.S. attorney the same
question.

Mr. Brar Don’r Wark. I think that should be subject to the prosecu-
tion by the State of Montana, Big Horn County. I do not think they
make any distinction with regard to the victims, whether or not they
be Indian or non-Indian. That could also constitute a Federal crime.

Senator MrLcHER. The Justice Department feeling, which is rather
new, is that if there is a threat to the person or the property of an In-
dian by a non-Indian, that it could be tried under State jurisdiction.
This is, as you well know, under litigation right now and has not been
resolved. I do not want to put words in your mouth. I think you know
that theory, do you not, Urban ¢

Mr. Bear Don'r WaLg. I am not familiar with the case, no,

Senator MeLczrr. I am advised by these attorneys that it is under
litigation now, and it is a rather new theory on the part of Justice.

Mr. Bear Donr Wark. Then if it is up in the air, none of us have
a very definitive answer,

Senator MerLcurr, That is true.

Mr. Bzar Don’t WaLxk. It seems to me that the answer in regards
to those so-called victimless crimes—when Alex posed the question in
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regards to gambling—my understanding is that there has been some
prosecutions which have occurred on Indian reservations via the As-
similative Crimes Act, which is brought into play by the General
Crimes Act, 1152, We think the State of Montana has been very rea-
sonable about this, but, if, in fact, there is a handy special magistrate’s
court located quite close to the reservation, then we feel that it is im-
perative upon them to come in and prosecute. This would be the U.S.
attorney under Federal Iaw.

Senator Mercmer. Urban, we are going to correct something here.
We are going to make it straight in our record, and I hope we correct
your impression.

Alex has been saying that, and we are going to try to make it clear,
that this bill does not change what the existing situation is, and it
does not—as you imply right now, or Alex has implied—set up a dif-
ferent situation that changes the law on that. It does not change the
law. Under something that really is a major crime and should be before
the Federal court, it provides that some preliminary procedures can
take place. Setting a bail, for instance, could take place under the ju-
risdiction of the magistrate, but it does not bring a major crime before
the magistrate,

The Crow Tribal Court, after Oliphant, really has no authority over
non-Indians, and Alex and Chief Alvin Howe are seeming to say on
the one hand that there is some lack of enforcement; and on the other
hand, it is not so bad. But the fact remains that after Olphant, there
is not any question but what you can not bring a non-Indian into a
tribal court. Se to suggest, first. of all, what you need is more money
for the U.S. attorney to become more active is one thing, in major
crimes, but really this does not get to the basic point of the Oliphant
decision that you can not put a non-Indian into tribal court.

So then, Alex gets to the peint. He suggests another delegation of
authority by Congress, but he clarifies this, which, as I understand the
Oliphant case, is the sum and substance of it. It says, “Well, Congress
has never given that authority te a private court, and so there is no
such authority.” So this bill is an attempt to delegate some authority.

Now, if this is not the right way to get at it, that is one thing, but
we want it clearly understood that what this bill does is to grant some
authority to a special magistrate to utilize, without confusion, a sher-
iff’s office, or the city police like in the case of Wolf Point, or the BIA
officers, or the tribal police, and to see that law and order has a chance.

Now, Alvin, vou have stated the case rather well, The episode was
stated by Caroll Graham ; nothing much is done on the school grounds.
You say, “Well, you only have one sherifi’s officer covering all the res-
ervation down in Big Horn County.” Well, they do not have too much
authority anyway in some instances. They are not doing much, and
you say you lack authority in some instances. So it is falling between
the cracks. We do not think it ought to.

There may be better ways at arriving ot this than what we have pro-
posed in this bill,

Mr. Bear Don’r Wark. If I may, Senator?

Senutor Mercrer. Yes. Let’s go ahead on that basis.

Mr. Bear Donr WALk, I am not too sure that I would be satisfied
with the categorical answer that no, assimilative crimes arve not a
problem. I think that probably needs to be looked into. Yes, we Indian
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people are confused. Also, the Federal judges are confused, and also,
the city attorneys are confused. It is very difficult. If, in fact, the bill
does not change anything as fag as prosecution of non-Indians, then we
are saying, “Why not enforce the law instead of setting up a special
court?” It seems to me that this court becomes too handy for prosecu-
tion of Indian people, and it seems clear that Indian people are going
to be prosecuted as defendants within that court, and that is our con-
cern; the efficiency, if you will, of setting up an additional court, if, in
fact—and Indian people do not cry too loudly on some of these
things—if the U.S. attorney, for whatever reason, is not prosecuting
what should be a major Federal crime, there is a certain price that has
to be paid for self-government,
.~ We do not, in essence, want a police state. We do not want countless
FBI people on the reservation. We do not want another Pine Ridge-
Oglala type situation. Certainly, the enforcement could be almost per-
fected. The enforcement could be there. There could be additional law
enforcement officers, and I think there is a certain price for self-gov-
ernment. Thus far, we have been willing to pay it, since the U.S. Con-
gress said we were not capable of handling major crimes back in the
1880’s, as Mr. Laforge has mentioned. So if it changes now, the only
change I can see in analyzing this for quite a while is that it is going
to become more handy and perhaps more Indian people will be prose-
cuted underneath these laws which we all admit we do not understand.

If that could be clarified, or if it shonld apply to just non-Indians,
that would be a different position. But at this point, 1f the non-Indian

Anglo justice system, if they are going to talk about the law, write
beautiful laws on books, get revised codes in Montana, United States
Codes, if they are not, going to

S enforce that, then we think the logical
step in Oliphant says that Congress cannot enforce that in Indian
tribes, We think that is a logical step. Taxpayers’ dollars go down to
help run the Crow Tribal Police Department and Crow Tribal Court,
_ Senator MeLCHER. Urban, I do not think this is a question of restor-
Ing, by an act of Congress, that authority to an Indian tribe over a
non-Indian. It seems to me that Oliphant has said that that authority
never existed by an act of Congress and that if it is going to be there,
it has to be an act of Congress. Is that correct? D

o you read it the same

way?

Mr. Bear Don'r Warx. That is how I read it. Not nec
it, but it could be placed there. We are looking at that.

Senator Meromer, T you agree that there should be an act of Con-
gress on this, then the question comes up: “What kind of an act of Con-
gress do you want 2” This is just one proposal. Specifically, what would
be the act of Congress that you would recommend 2

Mr. Brar Don't WALK. T think it would be—if we are talking
specifically about the Crow Tribe—to allow the Crow Tribe with its
self-government, inherent power of self-government, to have jurisdic-
tion of any persons who come within the reservation boundaries; for
criminal matters, for the protection and welfare of the society down

there, the protection and police powers of the Crow Tribe, I think thet
should replace it.

Senator MeLcuER, You think it should be enacted ?
Mr., Bear Don’r Wark. T would like to see that enacted, certainly, T
think that is an alternative, Whether or not, this is the time and the

essarily restore
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i ing i i —1 thi have the
congressional feeling in regard to Indian people -1 think we haw
samg(; concerns in regards to why the blacks are rioting in Miami and
Chattanooga. We question some of the justice. We have the same con-
cerns, and I think it was especially important in regards to the atti-
tudes that a magistrate holds against Indian people. I think it is very
important, very important in regards to the process they go to select a
U.S. Supreme Court judge or any other judge. I think they have to be
examined very closely. i

Senator Mlg;cHER.yI will make the same comment I made this morn-
ing, and that is that what we have is not satisfactory ; the sitnation we
have. I do not believe that it is very practical to have an offense by 'i
non-Indian in such a situation as Wolf Point be tried in the triba
court at Pop%z)mr. - Mav T ack o ?

Mr. Bear DoN'r Wark. May I ask why t )

Senator Mrrcrer. Because the vast majority of the people in Wolf
Point are non-Indians, and that is the situation that we face.

Mr. Bear Don’t WaLE. Senator, I come to this court, and I have a
reat deal of respect for it. i .
. Senator M.EL(IDHEm They have a city police court. They have their
own. They are under State jurisdiction over a great amount, and I do
not, think your recommendation will sell. I do not think it will wash,
and I am wondering whether—if my assessment is correct—this system

is a help.

* IIL\Ii %EAR Don’r Wark. Well, I go across the street to State court,
and I have a great deal of respect for Judge Luedke and all the judges
there; Judge Wilson. I have a great deal of respect. I am wondering
why—why is it different when a non-Indian is subject to sitting b(_afor;a
an Indian tribal j udge? That is my question. Politically impractical®
Maybe that would sum it up. o )

SZnator MzrcuER. Well, if you mean that in its broadest sense; in
that the people in an area ought to have the authority, as much as
nossible, to work out their own sort of system (if justice which will work
for them, I will say yes, politically impractical.

Mr. LAFORGE. Senato’r, may I elaborate a little further?

Senator MELGHER. Surely. .

'iV,[r. Larorer. If you recall, a couple of years ago, I testified before
a Senate select committee, of which T think you are a member, on that
tribal/State compact bill. We have something similar going on here

- in the State of Montana. We have a legislative body that has been

meeting with different people, and I went to some of these meetings.
We aregworking this velgr ai‘ea. But the difficulty is in jurisdiction that
we just cannot get together on. I see this thing working down the road,
years, maybe 5 to 10 years. But for the time bem&r, I do not see how
1t is going to work: this matter of jurisdiction, and I believe the Mon-
tana Intertribal Policy Board has also enforced the same stand.

In fact, right on the local level, we cannot even work with our county
attorneys and county police officers. Where we have academy-trained
police officers, and on the other side, they do not; have that training at
all; then they say our police officers are not well trained. We now hfwel
a mandate that our police officers have to go to the police academy for
& 10- to 12-week course. Then during the weeks, they have in-service
training continuously, and we have a very superb police department
and very streamlined judicial system.
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Senator MeLcuer, You were referring to the Mont i
€ eR. You ) ana Intertribal
Policy Board; their position on what? The cross-deputization ?
5 T ]';AI«‘oll\tIGE. No. Tlﬁrlzﬂv enforcement part, yes,
enator Mrercmer. Well, we were advised this mornine that th
Montana Intertribal Polic, Board endorses this bil Yoper Y
Mr. Laroree. This bill hg;e? s bill as o proper step.

Shsiglr(liaét?or MzrcuEr. That is what we were advised by—whom, Caleb

not aware of it, Senator.

Senator MELoHER, Yes: but this bill is diffe i

> ) tierent than cross-deputi-
zation because we believe. as it exists now " Cross- {nat
you would still have the same problem—— ! nder avoss deputization,

Is\f[r. %AF%IE}JE. I unc%erstand that, sir,

. >enator MuLomer [continuing], That this bil] seeks to correct, That
1s, to provide the focal point for the minor, the misdemeanor, the Fed-
%ﬁal misdemeanors to be brought before a magistrate for action; and
] ? a‘uthomty of that magistrate to utilize the services of gl the law
eniorcement agencies available to carry out, issue citations or serve
citations, 1ssue citations or subpenas or warrants or what-have-you. So
cross~deput1za_t101} would not, in effect, perform what we think is the
key role of this bill under the Federal special magistrate.

Did yO}‘II have slc;mething more, Alvin ?

OWE. Yes, Senator. I think one of the areas—and I 4
i{ﬁlow how clear it has come out here—but one of the main objec%icl)ll(l):
bu% %rqwg}mgee toI this bill is the fact that under the bill, it is not clear,
out 1 Indicates that Indians will be taken into Federal magistrate

Senator MurLomer. In a case involvin i i i
bu(t}ilptfall}}Indian with e Saso m g an Indian with o non-Indian,

et Howe. OK. I think thet the main objection the Cro

. . I3 W l |
t}lns bill is the fact that we do already have gur own laWJs anfl ::;7 ?Lf‘g
at so subject to Federal law. It a Crow goes off the reservation for in-
2 ance, he is then subject to State law, So, this puts us under three dif-
Sel ent jurisdictions that we are subject to as members of the United

tates, The reason that the Indians are still crying and smarting about

and do pretty much what they please and get awa; with i
bt it.
take them into court. N ow, under that ba%is, I, f}(;r one Wngdc{gémi);)
1t is clarified to where a non-Indian only could be broilght into the
h"S. magistrate court, then I think I would have to say it is a good
thing. But to subject Indians to more courts to do the same job that
W% are doing now in ourown court, I think, is a waste of money,
zlxgher tlus.mqrnmg, I heard you say that s Federal magistrate
xsvto% %et something like $48,000 & year. My figures show that for the
ztt e of Montana alone, just for magistrates, that is $386,000. That is
?lo cm‘mtm_g the magistrate support staff, court clerks, what-have-you
1at are going to have to be put under him to enforce these court deci-

&

sions. Why not put some of that money—that $336,000 that you are
talking about in the State of Montana alone—toward extending this
thing and making a study out of it and see if we cannot bring it around
to where it would be more to a benefit over the next 5 years?

Senator Mercmer. Did you say a study?

Chief Hows. Yes.

Senator MeLorzr. I want to put this in the right context. First of
all, we do not know—and we have had discussion about this here this
morning. We are glad to have your point of view on it, too. We do not
know whether one magistrate, full time, could handle one reservation
or whethei it could be split between two reservations. We do not
know whether in each instance it would be a full-time magistrate.
We are researching it. We are asking for comments. We do not, know
whether it should be a full-time magistrate, but I think in all fair-
ness that when you testify as you have alveady testified for the
Crows—as Alex has—where we ought to have better enforcement
which would mean more U.S. attorneys or more FBI or more U.S.
marshals, that either way, you should realize that you are asking for
quite a bit of money. I would dare say that if you are talking about
more U.S. attorneys, more U.S. marshals, more FBI, you are talking
about more money than what we are talking about in this instance.

But we are not sure whether this should be a full-time magistrate
for the Crow Reservation or whether it should be part time or whether
a full-time magistrate should have two reservations; such as split the
time between Northern Cheyenne and Crow. We arve searching for
suggestions on that. So on the money part of it, I do not think that.
Wwe are going to spend any more money this way, if we go into it, than
if we would try to pursue it through more U.S. attorneys and more
Federal judges, too, as far as that goes,

Mr. Bear Don't WaLk. Senator, could I make one final comment?

Senator MELCHER. Yes.

Mr. Brar Don'tr WaLk. I did get somewhat concerned, and al-
though perhaps it was not explicit, in regards to the functions and
duties of a magistrate. I understand the importance of a prosecutor.
Prosecutors have a great deal of experience, and I hope that we are
not even thinking about the U.S. magistrate, if, in fact, this bill goes
through, acting in that capacity. There is no way that o Federal
magistrate, which I would assume would be a j udge, who has to deter-
mine guilt or innocence, should in any way deal with things outside
his courtroom that would constitute a case against any individual.
I was concerned about that because we are tallkking about saving
money, or at least not spending money. But justice is very expensive,
and 1 think we realize that, not only in our Federal system, but we
are also starting to vealize that in our tribal system. That is also
probably true in the State system.

When the 1968 Indian Civil Rights Act was passed Senator Sam
Ervin said that Indian people, vis-a-vis their tribal governments,
should have all the rights that non-Indians enjoy, vis-a-vis the U.S.
Government or vis-a-vis the State government. When it came to

appointment of attorneys for indigents, he said:

Yes, you Indians can have attorneys to defend you in tribal court. As a matter
of fac{, you should. But you are going to have to pay for those attorneys
yourseives,
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o
wol\rc(l)“‘y‘, I1t seems to me that e got rather—I do not want to use the
word acq 1§i%i;£cjﬁgypmchm% ]I)elrhapsI, when it came to that right
ar as .5 are concerned, I hope I am not hearing that
Say we are, in regards to utilizati 018 Who St e
; Jog utilization of prosecut i
out cases and save money i if the ide not, to prasear
) In many cases if they d
u sav '8 ) ey decide not to prosecute
Ve are not getting magistrates to even think about the pII')osecution'

end bec : . ¢ L
ki ause they have to be fair and impartial. They have to render

Thank you.

Senator Mrrcuzr. No, Urban th bi
] . . e bill does not say or imply i
way that magistrates be prosecutor Uoteat Thy ey
Durpcss, 2 yéju o oulg. osecutors. That would defeat the whole
lf\&{nyt}ung more, Alex?

“r. Liarorer. One last question, Senator Our C i
Thlu('lsda,y. If your busy schedule z’Lllows you to coxnreo‘;,n%zg;stﬁﬁg
spend a day with us, we would be delighted to have you

Senator Mercmer. Thanks g lot for the invitation.

Our next wi i
of Monta; a.Wltness is Robert O’Leary, U.S. attorney for the District

STATEMENT OF ROBERT T. 0’LEARY, U.S. ATTORNEY FOR THE
DISTRICT OF MONTANA

II\IEag,I’JtEAth: ’.I‘hatnlf }éou very much, Senator.
16 anticipated being here today. T was in :
ngllt\:eg:)d}z)emsltc}bI 'ffl;i“li 1tn illlisS?norning. Bgt I had Iirel)saifztctl;lgllzzesltattl;e
: mitled to the Senate committee i i i .
Senate bill, and if you would i 2, T conld ey oL your
) ike, for the record, T read it 1
Selsmtoz, c‘ni\/we could pass through it and begin ,quecs%li%giil?d b now,
enator Mercmer, Well, I think it would be helpful if %u would

read your testi d
re your testimony, because we have not, had a chance to look at it

Mr. O'Lrary, All right.

am pleased to accept the invitation of S
: at enator J >
g&z&r;ggﬁ glfl tbhetlal 5g%lecfttgommlttee on Indian Aﬂ'uirg, tglgslbﬁ{(i‘icillsirs’
in’g} qerto of the U.S. attorney’s office in Montana concern-
here are approximatel
. g ately 42,000 enrolled membe i

Hllebel{%;w;]ﬁc; (l]zlzéve 11'eiel'¥sbst:;o€s within the State of Mgsngtfngheo';g Iflsgllli)lél

L ees elected State eriminal jurisdiction a numbey f vears
(iiﬁziglrlld ’IE‘LII;Z ﬁﬂza?gezcgltly qffecitcid by general Federal%rzl'linfilnzi ;17;1:1:

tion. The; 7 proximately 6,000 enrolled m e
th(}Vele}tleII‘ fgfeﬁg ‘fgdi;};geotllirtflsrlbes} a,’large number de;r;lb;zé Tive within
emﬁlled o oul s of the tribal reservation, although they are

10 BT has investigative jurisdict;

( _ oy Jurisdiction of offe i
flf;lh?;lgﬁzltsﬁ %%%es C‘ode,] and this includes the vioﬁftei%n]?snoc?fe{;g% és
A(&t‘} fgreh ] 5, as well as violations of the Assimilative Crimes

16 T1.S. attorney’s office has nr i i i i
Tne; as prosecutive discreti
:}}111 ‘?if,éen]sggov:ll]llgh may be violations of the abovzn;ggi&;gspzcst f)(%

4 900 there was approximately 200 criminal ¢ : g

pending in the office. It is estimated that between GOafLer?c? I'}g ]1131::(5:111:
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of the eriminal cases and matters handled during the year involve
crimes on the Indian reservations.

The concept of special Federal magistrates on Indian reservations
with jurisdiction over minor Federal offenses is very interesting. The
testimony and statements submitted at the hearings on this proposed
legislation may establish a need for such magistrates.

In Montana, there are presently Federal magistrates serving either
on or adjacent to each of the six Indian reservations. These magis-
trates have authority to conduect trials of minor offenses in conformity
with 18 U.S.C. 3401 and, additionally, the magistrates in Great Falls
and Billings have greatly expanded authority in both criminal and
civil cases. A copy of the order of the court dated November 28, 1979,
is attached hereto for the committee’s information.

Following the Supreme Court decision in Oliphant v. Suquamish
Tribe, 435 U.S. 191, which held that tribal courts do not have jurisdic-
tion over non-Indians, our office became quite concerned over the ef-
fects of this decision on law enforcement and the prosecution of minor
offenses by non-Indians against Indians on the reservations, Prior to
Oliphant, only one tribe in Montana had attempted by ordinance to
subject non-Indians to tribal court jurisdiction, but in reality, loeal
county or city law enforcement authorities investigated and prose-
cuted offenses by non-Indians against Indian persons, property, or
tribal interests.

Offenses committed by non-Indians against non-Indians on Indian
reservations are within the exclusive jurisdiction of the State. United
States v. MeBratney, 104 U.S. 621.

Minor offenses and those other crimes not specifically set out in
18 U.S.C. 1153 committed by Indians against Indians are within the
exclusive jurisdiction of the tribal courts.

Since the Oliphant decision, supra, there has been no change in the
handling of minor offenses by State and local authorities in cases
where the defendant is & non-Indian and the crime involves Indian
persons, property, or tribal interests,

The question of whether or not the Federal Government has exclu-
sive jurisdiction over such offenses committed by non-Indians on the
reservations has been the subject of intensive study by our office and
the Department of Justice since the G%phant decision. On March 21,
1979, John Harmon, Assistant Attorney General, Office of Legal
Counsel, provided an opinion to then Deputy Attorney General Ben-
jamin Civiletti, which in essence concluded that the States, not the
Federal Government, have exclusive jurisdiction over those crimes by
non-Indians that do not pose a direct and immediate threat to Indian
persons, property, or tribal interests, and that the States have con-
current jurisdiction with the Federal Government over offenses com-
mitted by non-Indians that do involve a threat to these Indian inter-
ests. A copy of that opinion is attached hereto,

As far as Montana is concerned, the foregoing opinion merely re-
affirmed the policy which had been followed for a number of years,
at least back into the early 1960’s when I was an assistant U.S.
attorney.

Jurisdiction of special magistrates under the proposed legislation
would be limited to minor offenses committed by non-Indians against
Indian persons, property, or tribal interests, and in Montana at least,
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jurisdiction of those offenses is already concurrently vested in the

State and Federal governments,

T have no doubt there are and have been cases on all Indian reserva-
tions which should have been prosecuted in either tribal, State, or
Federal court and were not. The reasons are many, and I am sure
some would say, including declination judgments made by my office.

There has been a very significant improvement in the quality of law
enforcement on the reservations in recent years. However, the major
problem in cases folling through the cracks is not, in my opinion, due
to inadequacies in the present tribal, State, and Federal court systems,
but rather to the need for more trained, professional law enforcement
officers on the tribal, local, and Federal, BIA level, and more effective
cooperation between them and all prosecutors.

It {s unfortunate, in my opinion, that all minor offenses committed
by either Indian or non-Indians on the reservations could not be
handled by a single special magistrate using the combined resources of
the tribe, State. and local and BIA officers and a local prosecutor. I
believe this would result in more effective investigation and prosecu-
tion of those offenses which most immediately touch the lives of most
residents.

I agree with the aims and purposes of Senator Melcher’s bill, but T
do believe that in Montana, those aims and purposes are presently
being served by the existing tribal, State, and Federal court systems,
including the present magistrates.

" Senator MeLcHER. Well, Robert, I have some questions here to pro-
pose and ask of you.

What are the current arrest authorities of tribal police ?

. Mr. O’Lieary. The present arrest authorities of the tribal police are
limited to the arrest of Indian persons, and they do not have authority
tu arrest non-Indian persons unless they are cross-deputized with the
local county where the reservation is located. Now, that does occur in
some limited instances, but there has not been, to my knowledge, wide-
spread cross-deputization between tribal police and the local deputy
sheriffs and the city police where cities are located on the reservation,

Senator MeLcHER. in the case of cross-deputization where the tribal
police officer would have authority to arrest a non-Indian, where would
the arresting officer bring that non-Indian to court?

Mr. O’Lrary. The non-Indian person presently goes to the justice
of the peace when he is arrested by the local authorities, Or, where
crosg-deputization exists, by the Indian tribal police, brought before
the justice of the peace, and in some cases where cooperation exists be-
tween the Indian tribal police and the local authorities, the Indian
police officer signs a complaint before the justice of the peace to bring
that person to the justice court,

Senator MeLcrEr. What authority does the Indian police officer have
to arrest a non-Indian for a Federal offense?

. Mr. O’Liary. Ordinarily. the tribal officer does no
tion to arrest a non-Indian for a trihal offense,

Senator Mercmer. What about Federal offense ?

Mr. O’Leary. For o Federal offense, correct. I will say that it does
happen in quite a few cases, because of the lack of the presence of either
& BIA officer or an FBI agent in the area when the offense is com-
mitted. Usually, then, the person is held by the tribal police with the

t have the jurisdic-
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' i i the BIA. to con-
ibal t system, pending the arrival of the FBI or
gﬁgg tﬁguill‘wgstiga,t’ign and determine whether or not the elenig,nf%s o{
offense that occurred should be prosecuted, and usually in the Federa
istrict court level. )
mlé?nﬂglrmﬂloﬁnﬁ Do you think it is c(:ilea,rl'_skr)e ?I%thonzed for the
i ice officer to do just what you have described ? )
mffl} %)}IlflgAcl)lY. When Vg’e are speaking of arresting a nqn-Indllgndfog
a Federal offense, I do not think it is clearly authorized. oe!
h&ggggtor Mzrcuer. So in that regard, this bill would be helpful?
Mr. O’Lieary. In that regard, the bill would be helpful. Fodoral
Senator MELCHER. Because, dfsliitertlga p{esegglgs gﬁ tggei ., 3 u?irce
i the broadening of the Federal mag > in. Ry
%ggslii;’lsﬁgguﬁ, clearly, there is no clear authority fzor the tribal police
officer in case of a non-Indian to do as you described ?
? . That is correct. )
gﬁia(?to%mlfnicmm. Now, the BIA police officers, of course, have
i authority, do they not? ) ) .
llti%rbrg%ﬁgz:;t 1?gs.y’,l‘hey h%,,ve arrest autho;‘llty:[oggr hrle%;?vl;t?cr)lr?
; ‘ i iolati an y .
non-Indians who commit Federal violations on the Indl m reservation.
, er. Now, in the case of offenses committe L
Ingﬁgﬁt:eggf;cﬁﬁgnby non-Indian against Indians, would the sheriff’s

office have authority ¢

ggm%?f\ﬁicﬁs And, by Indians against non-Indians?

lélel;na?,;IfEﬁﬁoﬁ%n No. So that this bill, then, would be helpful in
i Bl S Ly o e oM e
St s o T e copming s I
court in those instances only, not where the Z([)];f(llﬁmsléls committing an
o{fégrslzgcimﬁfég%ﬁ:I\I/I\(Tléaﬁ{ivrzliuictl;l‘;;%i?;:%g that situation. It ij(,in:
tended to apply to that situation. We do not mean to have any sugges
tioll\‘ig.n 5@%&E§;tlgﬁ§£$h§;a£§?:§3m% it;,o b(%c?glssng ;‘(faasc}) iti \é(:,;[{’) e(ﬁ;:
fhu(]alr}é tlcs) 3@31‘1;%&1;1%:(1’;?8: {cﬁ %ﬁbﬁ_?&\f&?@gﬁy, the Indian person
cor{uﬁis%il?e itg:rzrir;‘,lissd g&%ﬁ%ﬁfgéﬁﬁ;ﬁ%ﬁ z?deqxzéely in practice, but at
leassgigsé;eﬁ%rigg%ilj f{}gé& tsﬁigllillaf lc‘gillc; lll)léesoveréd under the Assimi-
lative Crimes Act?

N LiEARY. . ) .
g{alr;a(t)o%ﬁgfcg«fﬁ Now, as to the tribal and BIA police and Federal

is i : al officer’s status
'ding that, is it necessavy to confer Federal o
ggﬁ g:fﬁaﬁe%%igﬁlenm order to establish a Federal offense when such an
officer is assaulted in the line oi; duty?
Mr. O'Leary. Senator, I don’t believe— .
Senator MeLcHER. That is a Pine Ridge problem.
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Mr. O’Lzary. OK. T do not believe it is a Federal offe
for any individual to assault a tribal officer, at least if it is

Senator Mevomer. Should it be ?

Mr. O’Liary. I think it should be, yes.

Senator MeLcrER. You think it should be?

Mr. O’Liary. It is in the line of duty and his duty involves the en-
forcement of some Federal law, whether it is directly related to the
Indian Reservation or Indian persons or not, if it has some direct
relationship.

Senator Mercrer. I do not think our bill, as drawn right now,
addresses that problem, but we have witness from the Oglala Sioux,
from Pine Ridge, and we are anticipating that he miglit make such a
suggestion.

Should the establishment of Federal status be coupled with some
training requirements or certification ? Well, I guess that is a rhetorical
question. Of course it should. Can you give us some suggestions along
that line?

Mr. O’Lieary. Are you speaking now of the Federal status for police
organizations?

Senator MELCHER. Yes, Federal status, for tribal police.

Mr. O’Lisary. T believe someone like Alex Latorge has testified that
most, if not all, of the Indian police officers are required to attend the
national police scademy. I think the minimum period is 10 weeks.

My problem and concern, both now and in the 1960’s, was not nec-
essarily the quality of training of the Indian police officers; it was the
fact that they are subject too directly to the change in administration
of the tribal governments and do not have professional status. By that,
I'mean the permanent appointment, the retirement benefits, that a pro-
fessional police organization should have. I believe that that, in and of

itself, would give autonomy t
nizations. They would function, at least in my experience, far better
than they do, and it is not a question of training; it is a question of
being more autonomous, having an independence from the tribal polit-
ical system as much as possible,

4 Stenator Merower. That is helpful, We are glad to have your views on
hat.

nse presently

—

The current policy seems to require the FBI investigation and ac-
ceptance of a case by the U.S. attorney before  case is processed. We
do not see that policy applying to, park police, for instance, in Federal
parks in regard to minor offenses. N. ow, what we envision or contem-
plate in S. 2832 is that tribal and loca] or sheriff’s office police officers
could take cases directly to the special magistrate’s court, and in minor
cases, present the case informall through the police officer instead of
gf(f)img through this other procedure of the FBI and U.S. attorney’s
office.

How do you view th
magistrate’s court ?

Mr. O’Leary. I do not really have an
cept of that, Senator. We do it by agreement with the National Park
ervice on the minor offenses, which are primarily traffic, public in-
toxication, minor drug use within the park. We do it in Flathead on

at? Do you view that the proper utilization of a

¥ great problem with the con-

0 most of the Indian tribal police orga- .
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i i ian hunting and fish-
he Flathead Reservation with respect to the Indian :
ti;nz' violations, which are a violation of section 1165, and we txustﬂthe
judgment and discretion of the law enforcement authorltges.lf the Lalsg
is of a more serious nature and seems to have aspects to it that W(l)u
require maybe some prosecutorial diseretion that they will refer them
© I i idea i back through
ink roblem with the whole idea is that we went bac o]
ou£ t;'l(latz%rcﬁl yalr)ld in my office, could only find one instance in approxi-
mately 3 yéars where a case had been referred to us for prosecution
of & minor offense before a magistrate under the Assimilative Crm(liqs
Act from an Indian reservation. We get no complaints Whatevel}; 1;;
rectly to our office, at least probably some that we do not get abou
lack of prosecution of minor offenses by either the State a,uthorlctiles 01‘:,
the BIA or the tribal police. So I guess I will have to say I do _not
have enough experience, strange as that may sound, because we jus
i t get the complaints. . )
Sm%‘préyk%%gofr%m listenin% to some of the tmbal1 oﬁié:ialilthat (}%sl?sogllz
fall between the cracks. The State does not han 3 1e2n, for o
g » another, and neither does the tribe. They do not ge s
;gaf%gn(ﬁot really comment on what the bill would do, although II }éi_we
a feeling that—if I am correct—that it only applies to the nojzz}- ndian
violators; not to Indian violators; that there would be very ewlc_asgs
where it would be presented te a special magistrate unless things
tically change.
drg;;l:aégr B)I’ELCHER. Can you tell us, and maybe you'll have to suppllly
statistics for the record, the number of cases that were referred to the
U.S. attorney for consideration, the number prosecuted, and the num-
lined ¢ .
bell‘WC}fCO’LEARY. I do not have those at my finger tips, but we don]k_eep
records on all matters and cases that are referred to us and the d?“‘mﬁ'
tions that are made. We keep a record of that. We also keep a record,
of course, of the prosecutions and the results of the prosecutlons% SO
I could szlpply that to the committee. It will probably take me a few
‘emble the information. )
dagfszlsgt%srseMELOHER. The record will be open for 14 days, and we
ch appreciate having those. o ‘
Wol\‘ill('1 x(r)e,r ETI?Y VVIill;t period of time would you like it for, Senator?
Senator Meromer. For the past 2 years. I think that would be long
enoug}b,L Yes, I am sure we can do that
. O’'Leary. Yes, I amsu  that. _ o
1|§’1§‘ubsequent to the hearing the following information was received.]
UniTed STATES DEPARTMENT OF JUSTICE,
" M NA,
S O o, Mont, August 2%, 1980

ote of MELO'E?;R : Washington, D.C

Senate Ofjice Building, Washi , D.C. ' )
DgAr Sﬁ;NATOR Mm.c’:nm In aceordance with your request during my telslsgx:s?ﬁy

before the Senate committee in Billings on August 11, 1980, I am e g

the statistics on Indian cases during the past.twq years. due to the fact that
I have noted the general reasons for dlsngtss:égal:::elyuiep% the fact that

statistics on reasons for declinations were n e Kt e,

ice instituted such a policy in Nov~mber
Bgll:;n;ie;z ?:gn;glllligli(xzxg effort to go back through every file and set out the reasons
for declinations.
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However, in general prosecutions are declined for the following reasons:

(a) Evidence insufficient.

(b) Referal to tribal and/or court jurisdiction because offense not serious
enoughl to warrant felony prosecution.

(c¢) Pre-trial diversion or other non-eriminal disposition,

(d) No federal jurisdiction.

(e) Joint offenses and joint subjects and prosecution authorized on
major subjects only,

(f) No substantial federal interest served by prosecution which includes
these considerations :

(1) Federal law enforcement priorities;

(2) the nature and sericusness of the offense ;

(3) the deterrent effect of prosecution ;

(4) the person’s culpability in connection with the offense;

(5) the person’y history with respect to eriminal activity;

(6) the person’s willingness to cooperate in the investigation or
prosecution of others; and .

(7) the probable sentence or other eonsequences +if the person is
convicted.

(g) Grand Jury testimony by witneses inadequate to Jjustify prosecution
and thus declination rather than submit proposed Indictment to Grand
Jury.

Senator, I appreciated the opportunity to testify before the committee and
if you should want any additional information please let me know.
Best regards,
Yours sincerely,
RoBerT T. O'LEARy,
United States Attorney.
Enclosure,
Indian statistics for the District of Montana from approximately June 12, 1978
to the present time are as follows :

Prosecuted 154
Cases dismissed? 60
No bills - 2
Transfers to other districts.._.. . 7
Declined _. - 430

Total 499
Cases pending. 60

Grand total, cases presented

1 Reasons for Dismissals :
1§ Technical defects and re-charged,

—— 719

2) Defendant prosecuted on other charges.
3) A number of co-defendants and 1 or more dismissed in return for testimony
and cooperation in trial of major subjects,
Bvidence not sufficlent at time of trial to convict.
(5) Reversal on appeal,

Deferred prosecutions (placed on probation for a year and if successfully
completed then charge dismissed?.

leas to lesser included offenses and dismissal of original charge,
8) Witnesses fail to appear at time of trial.

Senator MEercrER. One more question. Considering the major crimes,
is there any reason why a tribal or State investigator should not he
able to bring a case directly to the U.S. attorney instead of going
through the TBI? As is so often brought to our attention, there is a
delay, waiting for the FBI to appear on the scene? We have had, in
this morning’s testimony, at least two or three witnesses stressing the
delay, waiting for the FBI. T canassure you, and I think you can vouch
for it, too—you have heard plenty of complaints that this is a long,
time-consuming process when the FBI is not on the scene and some
of the evidence is less than fresh when collected.

Mr. O’Leary. Well, to directly answer your question, I believe that
the statute has to be changed because the FBI now has exclusive in-
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vestigative jurisdiction over title 18 offenses unless Congress has vested
concurrent jurisdiction for the investigation with other law enforce-
ment agencies or eliminated the FBI from that investigative authority.

Senator MELcHER. We got a different impression from the March
hearings, and if the statute needs to be changed, would you recom-
men(il) th;),t it be changed in such a format as we are proposing here in
this bill ?

Mr. O’Leary. Well, No. 1, while occasionally there is some delay
before the FBI agent arrives on the scene and begins his investigation,
our experience really is that the loca) tribal authorities, police officers,
and BIA officials and officers where that is involved, do a good job
because of their training in preserving the crime scene, gathering
evidence, securing names of the witnesses. We do not, find, at least in
our experience, and I would like to know of specific cases if there
are some where there is a delay in prosecution of any major offense
because of a delay of an FBI agent getting to the scene.

We all know that the FBI has limited resources, limited resources
in Montana. The major part of their work in Montana is devoted to
enforcement of the law on Indian reservations. We also have, of course,
a different situation now because of the Speedy Trial Act where we
are nes nearly as hasty to arrest, unless it is absolutely necessary, and
hold a person in custody because of the fact that under the Speedy
Trial Act, the time starts running as soon as they are brought before
the magistrate on a charge. So, unless the situation is such that it
demands that the individual be arrested, held in custody, transferred
to Great Falls, Butte, Billings, wherever, we prefer in most cases to
make sure the investigation is completed with the cooperation of all
three of those agencies and presented to us. We like to hold them for
grand jury because then we know that we have the case ready to 2o,
and when the indictment is returned, the time starts running on the
Speedy Trial Act, which, it puts us within a parameter that the State
officials are not in. So, we cannot afford to horse around and get ready
for the case after the arrest is made, Now, I am talking about the
major crimes. So we usually prefer, unless it is necessary, to go through
the investigation.

I do not frankly find any problem with the BIA. police officers on
the tribal level cooperating with the FBI agents. They have their
problems, of course, from time to time, and they do not always agree
on the way the investigation should be conducted, and they do not
always agree with the results of the investigation and sometimes do
not agree with our office. But, I think it is pretty well known through-
out the State, Senator, that if there is a disagreement upon prosecu-
tion decision, that the tribal officers, chief, BIA people, I think, come
to our office or the assistant, whoever it might be, and ‘ask him to re-
consider, take another look at it, give them the benefit of some addi-
tional information or insight they may have, because we do not run
a closed ship.

Senator Meromer. Well, my question was more to the point of
whether the F'BI had te investigate first, and testimony last spring in
Washington was to the effect of whether or not the FBI had to inves-
tigate first, in the case of a major crime, and the answer by Mr. Gow
was that there was no such requirement.

Mr. O'Leary. I do not think 50, either.,
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i Sen_ator_ MeLcrER. That
Ivestigating first?
Mr. O’Leary. Not that I know of.,

Senator MeLomER. Then the question is would—getting back to my

is the point. There is no requirement of

Mr. O’Lipary They would still hav. i i

g r. 7 WOl e to be involved, I bel
:‘;a,y it }vorits, 1n reality, is that the FBI, generally s’pealiiﬁgi‘%’rrllcll 1?(1)2
Tg;nlg 1nl a Cl1 cases—but generally speaking, works well with the locals.
e ] ggzta bse acl)1 a igrig,re I%art of the 1nvestigat_ion. Without them, there
Tt be an gns. al enforcement of the Major Crimes Act on the In-

Senator Meromer. It i ini
theyhare ot e, is the local people that are complaining, and
ave to say that at least one oy two State district j
rict judges h
éﬁg gll?riés ililc(gtifgﬁl if:sha,lt on sorgeﬂoftthe major crimes s:'uchg;:JsS 1':1‘)7: Eﬁﬁ
g g Si0w, and that many cases are never pro
::10111 1st.a, serious attempt made to brosecute, because they fe%l Eﬁgﬁfﬁé
tl?e (:,;;1 3,1]9;; (c):f'igé(si?lmi will l:;ebvery incomplete and that that is one of
Y 1ab 1s not being satisfactorily addressed under t
lcsull':ant §yst9m. I suspect maybe you have hear-?i, it too, but I tll?kallig
rat 1€e1 ,Sﬁ;q&f tlslgﬁ ;’ge geé: hthtat type bc;f comment from district j udges
Mr. O . or, that may be true, but I hav :
Icillzggcst{l y}lzdag,% call lmg, torIany member of an’oﬁice that Ieklixocfwhsg, :;1121’
I 1 .comp-aint. In a rape case, the most vital per] i
In the investigation is ag soon as it is et the marrame
as 1s reported. Due to t
:(I:at t)épet}c;f case, the vietim has to be exa?noined, the eviderl:genlfzfél gg l())g
s gure. » bhe witnesses who may or may not be available have to be
gI;' :;Vé?gegs ?Illmost 1mmed1alfely because of the fact that memories
e grass or i
R o abougt as grows high. They are the toughest types of cases.
enator Mz . id district j i
fudiot o nI;CEER You understand, I said district judgesin the State
Mr. O’Lrary. T see.
Senator MeLcrER. Not Federal.

bl
eit?l{‘;. O’Lreary. T have not had any of them call me about rape cases,

Senator MeLomer, It is not under their jurisdiction so maybe they

do not want to eall b
trontls p 0 € abo%’l(t);lit’:- ‘ ut I know at least two who have taken the

Mr. O'LEary. Sure,

Senator MeLcHER, The Crows ha i
: L . Th vS have testified that th i
%-osecttltlng crimes of non-Indians against Indians, y:t %Ezttnggg:
e(:_}l)aﬁ ment is attempting to say that that is a procedure that could
and s ou’]d be followed. What are your comments on that ?
Myxfle?v I;I?EARY. Well, glenat}?r, that is the position o
» 0% course, 1s that there is concurrent jurisd; ct;
gz;steg, ff}}::nyﬁeIl, are Itxot p]rosecuted, they .shoulcil be re;)(bxl'ggdat%dt}lfa%gjf
) agents who are working the reservations,
have merit, we do not have any problems with pnosecutir?g]t:;fletx}:leu;asgi
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the Assimilative Crimes Act, but they simply are not being reported
to us. That is our view on it, anyway.

Senator Mercuer. Thank you very much, Robert. I very much ap-
preciate your coming over here to testify, and I think your testimony
has been most helpful to us.

Mr. O’Leary. Thank you, Sendtor. I would like to introduce Frank
Meglen, who is an assistant in my office here in Billings. Frank is sitting
with me here today. He kept track of the testimony this morning so
that he could tell me what had gone on and how much heck we had

otten.
g Senator MrrLcmer. Thank you very much for being here all morning,
Frank, ‘

Mr. MecLEN. Thank you, Senator.

Senator Meromer. I would like to call up for the next witness,
Joseph Gray, area special officer, and Kathy Fleury, area judicial
services officer, Billings Area Office, Bureau of Indian Affairs.

STATEMENT OF JOSEPH GRAY, AREA SPECIAL OFFICER,
BILLINGS AREA OFFICE, BUREAU OF INDIAN AFFAIRS

Mr. Gray. I want to thank you, first of all, for the invitation to be
here and to testify.

I would like to male just one remark concerning the evidence of dis-
trict judges, the remark apparently that was made to you, before I for-
get about it. T do not know where the judge got his information, sir,
but we do not normally submit cases to them for consideration, to the
tribe, or bureau, or FBI, so I am not sure where they got their infor-
mation.

Senator Mercmer. Pardon me, Mr. Gray. Of what judge are you
speaking ?

Mr. Gray. I do not know what judge you were talking about, sir.
It was a district judge. Comment was made that the evidence was lost
by tribal or bureau officers, or misplaced, or whatever. I cannot recall
a case being submitted to a State district judge for consideration, so I
do not know where he is getting his information.

Senator Mrrcrer. No, I am not speaking of a case being submitted.

Mr. Gray. Oh, OK.

Senator Mrrcrer. On a major offense, he has no jurisdiction any-
way. He is just commenting as a citizen.

Mr. Gray. Oh, I see.

I would like to make just one comment on Mr. O’Leary’s testimony,
and that is his interpretation of the jurisdiction on the bill. The longer
I sat here today, the more confused T became on the exact jurisdiction
that is purported to extend to the Indian country. It would be our
recommendation that the jurisdiction over the Indian committing an
offense against a non-Indian remain with the tribal court. This has
been historic. They have exercised this jurisdiction for years, and I
think it is pretty well established in law through the Federal courts
that the tribes do have this jurisdiction, and we would recommend it
remain there.

Senator Mercuer. The Federal court also has that jurisdiction.

Mr. Gray. Yes, sir. Well, it has the jurisdiction over the major crimes
for the Federal offenses.
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Senator MELCHER. They also have the jurisdiction over the minor
crimes, too, the misdemeanors by an Indian against a non-Indian,

Mr. Gray. T think the tribes have that jurisdiction when & erime is
committed anywhere on the reservation, It is being adjudicated that
way now.

Senator Mercnrr. It is our Impression that that is not the case, but
that the Federal Government does rotain jurisdiction of a crime com-
mitted by an Indian against a non-Indian, if they want to exercise it.

Mr. Gray. Well, sir, I would not argue it,

Senator MeLcrur. We will research it, and we will be glad to com-
pare notes with you on that. :

Mr. Gray. OK. We recommend it remain with the tribe, in any case.

have one comment on the authority of the tribal, State, and Bu-
reau of Indian Affairs police on the reservation wherein the bill would
authorize the State, as well as tribal and Bureau officers, to enforce the
Federal laws and to serve a summons and process. Right now, the
machinery is there, and we do have officers on the reservation, Bureau
officers, as well as tribal officers, who are commissioned special officers
who have the authority to service process on the reservation. I am not
sure that the need to authorize all county and State officers is there.

I would question the need for that, but here again, T would not
argue it at this point because I think we already have the machinery.
We have certain qualification standards, and we do have, in our manual
requirements, certain procedures that have been approved by the Secre-
tary of the Interior, certain qualification standards. So I do not know
if that is a real need. That might be something to consider somewhere
down the road.

When we received notice of this hearing from your office, sir, we did
send inquiries to the reservations to try to determine the extent of the
problem since Oliphant in dealing with non-Indian offenders, Prob-
ably, because of the time limits set and the closeness of the hearings, we
did not get response from all of the reservations.

From what we are able to determine, we have estimates from reser-
vations, and I could give you copies of the questionnaire that we sent
out, if you would like. We have estimates that range between 50 cases
a year and perhaps 400. We do not really know at this point how many
cases would be brought before the special magistrate. I would give the
opinion that on my experience over the Jast couple of years since 0.
phant that it is not a big problem, although we do have certain cir-
cumstances that arise occasionally on the reservations that do develop
into a situation, very sensitive situations, between Indians and non-
Indians, so that there are some problem areas. Whether it would war-
rant full-time magistrates on every reservation, we could not say at
this time.

Under the practice and procedure, section 653( 4) (d), page 7, it
would be suggested that you include, after BTA nolice officers, that you
insert right there, “special officers or criminal investigators,” Some-
times the term “police officer” to some people does not include special
officers or criminal investigators, so there would be no doubt in any-
one’s mind that the BTA criminal investigator or special officer would
be included in that definition.

Concerning the police officers giving and appearing as witnesses
and giving evidence, this is certainly a part of an officer’s duty. We
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recommend, however, that they not be required to prosecute
z:va::;:itizctothey not be required to cross-examine or to give rebuttal
or to give opening and closing arguments. It is our belief, a,nd% tmy
past experience, that particularly where a defendant has ﬁn a 191'-
ney, that it would not be fair to the Grovevnmer}t or to the p(})1 ice
officer to require him to act as a prosecutor. I think in cases w e}ll'e
the defendant either hires an attorney or has one appointed that the
United States should be required to furnish an attorney for the

nment’s side of this. .
G(ivgl'lless that will conclude my testimony unless you have questions.
Kathy Fleury has some remarks to make,
Senator Meromzr. OK, Kathy.

STATEMENT OF KATHY FLEURY, AREA JUDICIAL SERVICES
OFFICER, BILLINGS AREA OFFICE, BUREAU OF INDIAN

AFFAIRS

Ms. Frrury. Thank you, Senator, and the Committee on Indian
A%%;rsﬁame is Kathy Fleury, and I am in judicial services. I am an
at&oﬁ?a?e' a few comments concerning some of the legal questions I
have about this bill. Senate bill 2832 1is generally viewed as a solution
to prosecuting minor criminal offenses committed by non-Indlglni
within the exterior boundaries of the Indian reservations, It wo i
seem that the intent should be made clear as to who will be consid-
ered defendants under this bill. I think generally from the survey
that I have taken from Indian reservations, the biggest concern is
that this bill is not clear as to who it will apply to, and it is viewed
as an infringement, or if it iél(}%)l;(%es Ind%zuntdefendants, then it is

iewed as an infringement on tri sovereignty. )

Y The majority of %nisdemeanors committed by non-Indu}ns—fror‘n
a survey taken that Mr. Gray and myself have requested tribal reser-
vations to submit to us—are traffic violations, trespass and assault,
in which tribal courts do not have jurisdiction over non-Indians. |

Those reservations who have favored this bill are those that—or
maybe I should explain that to make this a little more clea,r.‘.’l‘l.losai
who have opposed 1t, it is because it seems to include minor cnnu? :
offenses committed by Indian eople, and the intent, generally, 0;
those who are in favor of it, that it is going to fill in that gap o
jurisdictional problems that Olphant left and wherein trlrba,l courts
do not have jurisdiction over mon-Indian offenders who have com-
mitted criminal offenses on the reservation, and this would not
include offenses committed by Indians against non-Indians on the
resl\'elrz:;?;l?% the reservations have, in their codes, minor criminal of-
fenses over which they now have jurisdiction, and, in fact, I believe
they do have inherent jurisdiction unless it is expressly taken away
from them. I do not believe that there is anything that says minor
criminal offenses are now hz;)nd(l}ed under Federal jurisdiction, and that

ave to be expressed ongress, )
‘Vit;%llfvfie\vbtllis,l and theytribesg do also, that the fact that minor
criminal offenses, if not expressly not including Indian people or In-
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dian tribal members, that it would be a divestment of criminal juris-
diction over their members.

Senator MELcHER. Kathy, before you get too far away from the
point you were making, we want to explain that it is our viewpoint
that the Federal Government does retain jurisdiction over minor of-
fenses of an Indian against non-Indians, that this does not change
that, that that is the way the law is now. The policy of allowing the
tribal court to exercise their authority over a crime committed by an
Indian against a non-Indian does not change the authority of the
Federal Government if they want to exercise that authority. It is a
cloncurrent authority, and we are not creating a new one. It is already
there.

Ms. Frrory. Well, T guess that is arguable.

Senator Mercuer. I am giving the viewpoint of our attorneys.

Ms. Freury. Yes; well, T guess the viewpoint of tribal governments
1s that they retain all the——

Senator Mercmer, We are referring to 18 U.S.C. 1152, and there
are cases where if the tribe has exercised jurisdiction, then the Fed-
eral prerogative is excluded, and there is evidence clear that some
treaties establish particular inherent rights becaunse of the treaty, but
in general, we are referring to this section of the Code.

Ms. Frrury. Senator, I think that this is where the tribes view it,
as those who oppose it, as a conflict, because if they have in their law
and order code, if they have minor criminal offenses already defined
and they are already prosecuting those cases with tribal members, that
then it becomes a question of who has jurisdiction, the magistrate
or the tribal court. If it involves an Indian person committing a minor
criminal offense against a non-Indian, what court would have juris-
diction ? Right now, tibal courts have exclusive jurisdiction over their
members,

Some have opposed the appointment, also, of a full-time magistrate
residing on the reservation inasmuch as there really are not enough
cases to substantiate this need, and in the survey that Mr. Gray and
myself took, that some of the statistics would bear this out; that the
majority of minor offenses committed by non-Indians is small on
many reservations. And those reservations of large non-Indian popu-
lations, they, of course, do favor this bill, Where tribal governments
have cooperation with county attorney offices, non-Indian offenders are

being prosecuted by local officials.

Also, there is some concern on section 651, jurisdiction and powers,
(a) (8), in the language of the bill, and there is concern that there aro
1o express limitations to the powers of the magistrate, and essentially
that it should be defined what criminal misdemeanors apply.

On 651(b), it also appears to provide jurisdiction over civil or
criminal cases. Right now, the tribal courts are handling civil cases
that involve non-Indians, and there was concern expressed over that
section.

Also, on section 658( d), it is not clear as to procedure, if this
authorizes local law enforcement to enter the reservation, to arrest,
if it were an Indian defendant. It seems like this would—well, T
guess I am just not clear on the language of that, and maybe you could
clear that up. It appears from the language that—-
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Senator MerLcuEr. Kathy, we would be glad to respond, or have
these attorneys respond, to any specific questions you have. We are
trying to go through this record and respond to your questions as

ou pose them. )
Y MIS) Freury. I would appreciate it if that section could be cleared,
section 653 (d). . _

In conclusion, it appears that those reservations with a large non-
Indian population favor the bill, Those who are more isolated and
do not have as many non-Indian population oppose it, and I believe
that our position is that if, in fact, the bill would include Indian
defendants, we would oppose it. I think that should be expressely
stated in the bill, that it does not include Indian defendants or Indian
tribal members, that that jurisdiction remains exclusively with the
tribal governments. .

Sens%tor MercuEr. It is our understanding of the law that it cer-
tainly would continue, what we understand the law to be, and that
the Federal Government does have jurisdiction over non-Indians
committing a crime against—or an Indian committing a crime against
a non-Indian—and we do not intend to change that. We think it is
there now. You mention tribal courts that are exercising civil juris-
diction over non-Indians. What tribal courts ave you speaking of, and
are you telling us that you have some data on that you could provide
some ? ) ) )

Ms. Freory. Senator, I do not have any data, but I believe all tribal
courts are exercising civil jurisdiction over non-Indians. .

Senator MeLoaer. We would be interested in some specifics.

Ms. Freory. You mean like numbers of cases and what kinds of
cases?

Senator Murcuer. And what are you referring to when you say
“all tribal courts”? Do you mean all tribal courts in this area, all
tribal courts in the United States, or what ¢ - )

Ms. Freury. I would say all tribal courts in the United States, but
definitely in Montana. L

Senator Mercuzr. Which ones have any cases—that is civil cases,
involving non-Indians, and if you have some statistics on that, we
would appreciate having it. .

Ms. Freury. I will try to obtain statistics for you.

Senator MercrER. We do not have any data on that. .

Now, when you say that you think the smaller reservations—and I
do not know what that means exactly—but the ones where the popu-
lation is mainly Indian, the majority are Indian rather than non-
Indian, are you referring to Indian reservations within this area or
what?

Ms. Freury. Yes; I am, )

Senator Mrrcuer. Now, which ones specifically ¢

Ms. Freury. Well, in listening to the testimony from the Fort Peck
and the Blackfeet who both favor this bill, and in talking to them, or
I talked to one of the representatives personally, and it appeared
that primarily the reason that they favor it is because the population,
non-Indian population, is too high there that they see this as an im-
mediate solution to the problem. ‘Whereas in a reservation that does
not have that large non-Indian population, they are not going to be
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Senator Mrrouer. If you believe that, do you believe that we ought
to have a Federal magistrate to whom you could bring your complaint
in the case of the non-Indian ?

e N il

faced with the same problem, so they may, in fact, not see a need for 5
a special magistrate.
Senator MrLcrrr. Well, in fact, the Crows, then, would be the ex-

e

ception to your comment——

Ms. Freury. Yes, sir.

Senator MeLoHER [continuing]. Because there is a large non-Indian
population on the Crow Reservation, and as of now, they are not in
favor of it, as is evident from their testimony just a few minutes ago.
But we are searching through these hearings trying to find out what
would be, if an approach like this would contribute to anything, and
we are not sure. We think it would, but we are not sure that we are
going to find, on the balance of testimony, that that would be the
opinion of the people that are involved. So we very much appreciate
your testimony because you are dealing with this problem.

T
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Mr. Gray. In the case of the non-Indian, that would be fine, yes, sir.
Because, I think there are a lack of prosecutions on some non-Indian
offenses.

Senator Mercuer. Do T understand you correctly; that you are
recommending the passage of a bill such as this?

Mr. Gray. Yes, sir. I think it would help law enforcement generally,
but I do feel that;

Senator MeLouer. But you would recommend excluding the Indian
offender against the non-Indian ?

Mr. Grav. Yes, sir. I think that is the authority of the tribal
government.

Senator Mercuer. Mr, O'Leary, I am glad you are waiting. Could

Mr. Gray, you mention that there are BIA. officers to serve warrants
and subpenas and so forth. Well, we are aware of a tremendous amount
of Indian reservations where there are no BIA officers to serve sub-
penas and warrants and what-have-you.

Mr, Gray. Well, that might be.

Senator MrrouER. Are you recommending that we increase the

we ask you another question ?

You have followed this discussion that we have had with Kathy and
Mr. Gray. Do you believe, as the committee's counsel believes, that
the Federal jurisdiction exists concurrently in the case of a tribal
court system for an offense committed by an Indian against a non-
Indian?

T i
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number of BIA special officers?

Mr. Gray. That might be all right, sir, on some reservations, but
we do in Montana and Wyoming, We have authority to enforce
Federal laws,

Senator MercmEer, And how many do you have?

Mz, Gray. Special officers?

Senator MELCHER. Yes; special officers.

Mr. Gray. I would say 14,

Senator Merorer, Fourteen for eight reservations?

Mr. Gray. Yes, sir.

Senator Mevomer, And you can forget about the Flathead because
you do not have to worry about that; is that right ?

Mzr. Gray. No; we do have certain responsibilities to them.

Senator Mrrcuer. Hunting and fishing.

Mr. Gray. Yes, sir.

Mr. Mercuer. You have 14, and you have—from one end to an-
other—about 600 to 700 miles across, and you think that does it?

Mr. Gray. Noj; I do not think that does it. It does it from the stand-
point—— )

Senator MELoHER. I am being a little facetious. Of course, it doesn’t.

Mr. Gray. We still have tribal police departments that do police
work on the reservation, and they do it in conjunction with the
Government. . )

I would like to make one other comment on this bill, sir, if I might.
As a special officer and representing—hopefully I am speaking for
the tribal police—that we do not feel that the FBI needs to be in-
volved in these misdemeanor offenses, and I think we can handle it.
And, in fact, I think we could probably handle some of the more
serious cases, and we do not think it would be necessary to obtain prior
authorization from the U.S. attorney in order to prosecute somebody.
It we have somebody breaking the law, our officers, we feel, are suf-
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Mr. O'Leary. For the misdemeanor or minor offense that it is
under ?

Senator MercHER. Yes.

Mr. O’Leary. Yes; I think the tribal court has jurisdiction. Our
policy is, if the tribal court doesn’t handle the matter, it is referred
to us and we handle it under the Assimilative Crimes Act.

Senator MeLomEr. If the waiver of the Federal jurisdiction depends
upon the tribal court taking jurisdiction, and if the tribal court does
not take jurisdiction, the Federal jurisdiction is still present ?

Mr. O’Lary. That is correct.

Senator MeLcuEr. That is our interpretation.

Mr. O’Lzary. I have one matter that I find in Frank Meglen’s file
back here that I thought might be helpful to the Senator and to the
committee.

Some years ago, Rich Allen and I, when we were in the office in
the 1960%, put together what we called our laundry list of violations
and jurisdiction. Rich Allen went on to be the assistant solicitor to the
Department of Interior for Indian Affairs. It is not up to date or
current because we are having some changes made, but we still fol-
low it because it is a handy reference guide, and I thought maybe
the committes might like to have it within their files.

Senator Murcier. Yes; we would apprecinte it very much.

Mr. ’LEeary. It is not up to date, but we still use it.

Mr. Gray. May I make one more comment

Senator MELCHER. Yes, sir,

Mr. Gray. I would like to say that over the past 25 vears, I have
worked just about everywhere in the country for the BTA. and the
problem of getting the non-Indian into a court when he has been
an offender or a violator against the Tndian person or property has
been a problem for the past 25 years that I know of, except in Alaska
during the late 1950’ and 1960’s when it was all territorial. It has been

ficiently trained that they can file the complaint and bring the charges.
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8 problem, and I think you are on the right track if i
htbsle m;ztterMolf jurisdiction cleared up. g o can get this
enator Meromer. Well, I want to thank you very much for that
ggrflgz‘l(:ts(;t;,e l\t',;[r. Gxi?y, b(zfauie 35 years, a quarter of a century in law
niorcement work on the Iadian reservati i in-
51gIht goment ervations, gives you a good in
want to thank Kathy, too, for her comment d agai
Robert, for helping us on this, ments, and again, thanlk you,
Mr. O’Leary. Thank you, again.
Senator MeromEr. I am going to make the Rich Allen/Robert

O’Leary laundry list of offenses, a copy of the local rules of the

U.S. Dastrict Court for the District of Montana governing duties and
powers of magistrates, and a memorandum of the Department of
gw;lstlce d%teéi' Malézh dQl, 1979, in veference to Federal jurisdiction
ver non-Indian offenders, a part of the record at this point.
Mr. O’Lzary. Thank you’, si%'). © pom
[The material follows. Testimony resumes on p. 88,]
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CRIME

CCMMITTED BY INDIANS

:

CCMHITTED BY NOH-INDIANS

Carrying con-
cealed vwespon

If violation of tribal oxdin-

ance or CFR, Tribal Court.
-I-f_n;tap;n;siez ;n-'l‘;igai Eo;;rt
U.S,Court has Cene. Jur.
(Assim. Crimes)

State Couxt and U. S. Court’
have Conec, Jur.

Disorderly con-
duct or dis-
turbing the
peace

Same as above.

-Same as above.

Game violations

Tribal Court if violation of
CFR or tribal law.

U.8. Court has Conc. Jur. of
CIR or tribal lav violations
if not punished by Tribal Court.
U.S. Court has exclusive juris-
diction of state or Federal
violations not covered by CFR
or tribal law.

U.S. Court and State Court
have Conc. Jur. of violation
of state lav. U.S. Court has
Jur. of violation of tribal
or Tederal law.

Gambling
viclations Same as above. Sane as above.
Vegrancy Same as above. Same as above.

Specding and
other traffic

.violetions incl.

drunken driving
{vhen no damage
{0 individuals
or property
other than
defendant).

Some as above.

Same as above.

Civil rights
violation

U. S. Court
8. 241 ete. T. 18

U. S. Court
S. 241 cte, T. 18

State income
tax or other
state cr. tax
lews

U. S. Court only.
(Assim. Crimes)

State Court should prosecute.
U. S. Court: has Conc. Jur.
under Assim. Crimes Sec.

Perjury

Tribal Court when committed
in Tribal Court.

U.S, Court vhen commitied in
U.S. Court before U. S. Cou-
missioner or Juage

When ecumitied in Tribal Couxr-
proszcution must be in U.S,
Court (Assim. Cr.) or State
Court.

then cemmitted in U.S. Court,
U.S. Court has juris.
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NOV.2 31678

IN THE UNITED STATES DISTRICT COURT
' LOU ALZKSICH, J, CLERK

FOR TﬁE DISTRICT OF MONTANA

* Doguty Clesd
IN RE: )
THE LOCAL RULES FOR THE )
ORDER
UNITED STATES DISTRICT COURT )
DISTRICT OF MONTANA )

IT IS ORDERED that the Local Rules of Procedure
for the United States District Court for the District of

Montana be, and they hereby are, amended to include an

.additional Rule governing and detailing the powers and duties

of the United States Magistrates for the District of Montana.

That Rule shall be as follows:

Rule _ 26 . MAGISTRATES

A. Duties and Yowers
E§ch United States Magistrate appointed by this Court

is authorized to perform the duties prescribed by 28 U.S.C.

§ 636(&5, and shall-- )

' (1) Exercise all the powers and dyties conferred
or imposed upon United States commissioners
by law or the Federal Rules of Criminal
Procedure;

(2) Administer oaths and affirmations, impose
eonditions of release under 18 U.S.C. § 3146,
and take acknowledgements, affidavits, and

( depositions;

(3) Conduct trials in conformity with and subject
to the limitations of 18 U.S:C. § 3401, order
a presentence investigation of any person who
is convicted or pléads guilty or nolo contendere,
and sentence such persons;

(4) ' Conduct removal proceedings and issue warrants
9f removal in accordance with Rule 40, Federal

Rules of Criminal Procedure;

ety
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(3)

(6)
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Conduct extradition prdcgudings, in
accordance with 18 U.S.c. § 3184; and
Supervise proceedings conducted pursuant
to letters rogatory, in accordance

with 28 U.S.C. § 1782,

Upon reference to him by a Judge of this Court, Magistrates

Baugh and Dizl H. Larsen are additionally authorized to:

(a)

(b)

(c)

(d)

(e)

(£)

(g)

(h)

(1)

33

Conduct pretrial conferences, settlement

conferences, omnibus hearings, and

related pretrial proceedings;

Conduct arraignments in cases not triable by

the magistrate to the extent of taking a

not guilty plea or noting a defendant's
intention to plead guilty or nolo contendere,

and ordering a presentence report in
appropriate cases;

Receive grand jury returns in accordance with
Rule 6(f) of the Federal Rules of Criminal
rocedure;

Accept petit jury verdicts in civil cases

in the absence of a judge;

Conduct necessary proceedings leading to the
potential revocation of probation;

Issue subpoenas, writs of habeas corpus (ad
testificandum) or habeas corpus (advprosequandum),
or other orders necessary to obtain the presence
of parties or witnesses or evidence needed for
court proceedings;

Order the exoneration or forfeiture of bongds;
Conduct examination of judgment debtors in
accordance with Rule 69 of the Federal Rﬁ]es,
of Civil Procedure; and

Perform any additional duty as is not
inconsistent with the Constitution and laws

of the United States.

Perform those duties detailed in Sections B and :

.
.

C of this Rule,
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B. Prisoner Cases
(1) 1In accordance with 28 U.S.C. § 636(b)(1)(B) and
(C), Magistrares Baugh and Larsen shall hear, conduct such
evidentiary hearings as are necessary or appropriate, and
submit to a judge proposed findings of fact and recommendations

for the disposition of: (a) applications for post-trial relief

made by individuals convicted of criminal offenses; and (b)
prisoner petitions challenging conditions of confinement;

(2) Any party may object to the magistrate's proposed
findings issued under this section within 10 days after being

served with a copy thereof. Such party shall file with the

Clerk of Court, and serve on all parties, written objections
which shall specifically identify the portions of the proposed
, findings to which objection is made and the basis for such
objecﬁion. A judge shall make a de novo determination of
those portions to which objection is made, and may accept,
reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate. The judge, however,
need not normally conduct a new hearing and may consider the
record developed before the magistrate, making his own
determination on the basis of that record.
'(3) A magistrate may exercise the powers enumerated

in Rules 5, 8, 9, and 10 of the Rules Governing Section 2254

and 2255 cases, in accordance with the standards established

by 28 U.5.C. § 636(b)(1).

C. Criminal cases
Upon the return of an indictment or the filing of an

information, all criminal cases may be assigned by the Clerk of
Court to Magistrates Baugh or Larsen for the conduct of an
arraignment and the appointment of counsel to the extent auth-
orized by law. The magistrate shall conduct such pretrial con-
ferences as are necessary and shall hear and determine all pretri
procedural and discovefy motions, in accordance with Section B

of this Rule. 1In conducting such proceedings, the magistrate

AT RIS .
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shall conform to the general procedural rules of this Courr i‘
PRI <
and the instruccions of the judge to whom the case is nited States Departinent of Justice
assigned, askingten, 0.6, 20530 .
o Eitvaakicig
Done and dated this ;/7))day of November, 1979, ’ 21 HAR 1979 e
MEMORANDUM FOR BENJAMIN R. CIVILETTI
L

¥ : ' Deputy Attorney Genexal

. .
Re: Jurisdiction over "victimless" crimes committed
by non-Indians on Indian reservations

Nz i S /:J/(,ZYL..—-'\ i

<;// Chief United States District Judge

This responds to your request for our opinion whether
so-called "victimless' crimes committed by non-Indians on
Indian reservations fall within the exclusive jurisdiction
of the state or federal courts, or whether jurisdiction is
concurrent. The. question posed is a difficult one 1/ whose
importance is far from theoretical. We understand that in

. the wake of Oliphant v. Suquamish Tribe, 435 U.S, 191 (1978),
- . serious concexn exists as to the adequacy of law enforcement .
on a number of reservations. While many questions of policy
may be involved in allocating law enforcement resources, you
have asked -~ as an initial step -~ for our legal analysis
of the jurisdictional limitations. -

@; el /

United States Distrizi>Judge

S

In . an opinion to you-dated June 19, 1978, we expressed
the view that, although the question is not free from doubt,
as a general matter existing law appears to require that the
states have exclusive jurisdiction with regard to victimless
z . offenses committed by non-Indians. At your request, we have

1/ The few writers who have touched obliquely on this question
have expressed varying views. See, e.g., Clinton, Criminal
Jurisdiction Over Indian Lands, 18 Ariz. L. Rev. 503, 529-30
(1976); Goldberg, Public Law 280: The Limits of State Juris-
diction over Reservation Indians, 22 U.C.L.A. L. Rev. 535, 541
n. 25 (1975); Davis, Criminal Jurisdiction Over indian Country
in Axizona, 1 Axiz. L. Rev. 62, 73-74 (1959).
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carefully re-examined that opinion. We have discussed the
legal issue raised with others in the Department, and with
representatives of the Department of the Interior. We have
also had the opportunity to discuss this question with
Indian representatives, and have carefully considered the
thoughtful submission prepared by the Native American Rights
Fund on behalf of the Litigation Committee of the National
Congress of American Indians.

Our further consideration of the question has led us
to conclude that our earlier advice fairly summarizes the
essential principles. There are, however, several signifi-
cant respects in which we wish to expand upon that analysis.
There are also several caveats that should be highlighted in
view of the large number of factual settings in which these
Jjurisdictional issues might arise. We also note, prefatorily,
that there are now several cases pending in courts around the
country in which aspects of these Jurisdictional issues are
being, or are likely to be, litigated, 2/ and we may there-
fore anticipate further guidance in the near term in applying
the central principles discussed in this memorandum.
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and should-not be deemed to govern the handling of other
crimes which have no non-Indian victim, A related argument
might also be advanced: with rare exceptions "victimless"
crimes are crimes against the whole of the populace; unlike
offenses directed at particular non-Indian victims which
implicate the Indian community only incidentally, or acci-
dentally, on-reservation offenses without a particular target
necessarily affect Indians and therefore fall outside of the
limited McBratney exception and squarely within the terms of
§ 1152, -

Oo the other hand, it may be argued that McBratney
was premised on a view of the states' right to control the
conduct of their citizenry generally anywhere within their
territory; the presence or absence of a non-Indian victim
is thus irrelevant., Although continuing federal Jurisdiction
has been recognized with regard to offenses committed by or
against Indians on a reservation, victimless crimes, by
definition, involve no particularized injury to Indian persons
oxr property and therefore, under the McBratney rationale,
exclusive jurisdiction remains in the states.

We have carefully considered both of these theses and,

I.
in our opinion, the correct view of the law falls somewhere
INTRODUCTION é between them. The McBratney rationale seems clearly to apply

Two distinct cocpeting approaches to the legal question
you have posed are apparent. First, it may be contended that
pursuant to 18 U.S.C. § 1152, with only limited exceptions,
offenses committed on Indian reservations fall within the juris-
d?ction of the federal courts. The Supreme Court's deter-
mination in United States v. McBratney, 104 U.S. 621 (1882),
that the states possess exclusive jurisdiction over crimes by
non-Indians against non-Indians comnitted on such enclaves
it is said, was based on an erroneous premise that § 1152 éoes e
not control; at best, the argument goes, McBratney creates a g
narrow exception to the plain command of the statute; this
decision shouid therefore be given only limited application

2/ Mescalero Apashe Tribe V. Griffin Bell et al., No. 78-926¢
(D.N.M. filed Dec. 14, 1978) (jurisdiction over traffic offenses

by non-Indians on Indian reservations); State v. Herber, No. 2CA-CR
1259. (Ariz, Ct, App. April 27, 1978) pending on motion to re-
consider (authority of State police authorities to arrest non-
Indian on Indian reservation). .

to victimless crimes so as, in the majority of cases, to oust
federal jurisdiction. Where, however, a particular offense

poses a direct and immediate threat to Indian persons, propert
or specific tribal interests, federal jurisdiction continues t
exist, just as is the case with regard to offenses traditional
regarded as having as their victim an Indian person oxr property.
While it has heretofore been assumed that as between the states
and the United States, jurisdiction is either exclusively stat
or exclusively federal, we also believe that a good argument

may be made for the proposition that even where federal juris~
diction is thus implicated, the states may nevertheless be re-
garded as retaining the power as independent sovereigns to .
punish non-Indian offenders charged with "wvictimless" offenses.

‘of this sort,

II.

Section 1152 of title 18 provides in pertinent part:

S
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Except as otherwise expressly provided by law, the
general laws of the United States as to the punish-
ment of offenses committed in any place within the
sole and exclusive jurisdiction of the United States,
except the District of Columbia, shall extend to the
Indian country . . . . 3/

Given its full sweep, this provision would require that federal
law generally applicable on federal enclaves of various sorts
would be equally applicable on Indian reservations. Thus,
federal law with regard to certain defined crimes such as as-
sault, 18 U.s.C. § 113, and arson, 18 U,S.C. § 81, would govern
as would the provisions of the Assimilative Crimes Act,

18 U.s.C. § 13, which renders acts or omissiongoccurring in
areas within federal jurisdiction federal offenses where they
would otherwise be punishable under state law. 4/

Notwithstanding the provision's broad terms, the Supreme

Court has 51gn1f1cant1y narrowed § 1152's application. Thus;
vhere a crime is committed on a reservation by a non-Indian a-
gainst another non-Indian exclusive jurisdiction lies in the
state absenttreaty provisions to the contrary. United States
v. McBratney, supra; Draper v. United States, 164 U,S. 240
(1896). Subsequent cases have, for the most part, carefully
repeated the precise Medratney formula -- non-Indian perpe-
trator and non-Indien victim -~ and have not elaborated on

3/ The current version of § 1152 is not of recent vintage,
but has roots in the early nineteenth century. See Act of
March 3, 1817, 3 Stat. 383; Act of June 30, 1834, & Stat, 733,
as amended by Act of March 27, 1854 10 Stat. 269 See also
Trade and Intercourse Act of 1790 Stat. 137 (offenses by

) - . o
non-Indians against Indians). o

4/ The Assimilative Crimes Act has been regarded as estab-
Tishing federal jurisdiction over "victimless" offenses
occurring within a federal enclave. See, e.g., United States
V. Barner, 195 F. Supp. 103 (N.D, Cal. 1961) (reckless driving
on air force base); United States v. Chapman, 321 F. Supp.
767 (E.D. Va. 1971) (possession of marijuana).
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whether the status of the defendant alone or his status in
conjunction with the presence of a non-Indian victim is
critical. 5/ However, the McBratney rule was given an -
added gloss by New York ex rel. Ray v. Martin, 326 U,S. 496
(1946), The Supreme Court in that case characterized its
prior decisions as "stand[ing] for the proposition that
States, by virtue of their statehood, have jurisdiction over
such crimes notwithstanding [18 ©,.8,.C. § 1152]." 326 U.S.
at 500, 6/ Similarly, in Surplus Trading Co. v. Cook,

5/ See, e.p., United States v. Wheelexr; 435 v.S, 313, 325.

n. 21 (1978)(”crlmes committed by non-Indians against non-Indians');
United States v. Antelope, 430 U.S. 641, 643 n. 2 (''mon-Indians
charged with committing crimes against other non-Indians"), 644

n. 4 ("crimes by non-Indians against other non-Indians'); Village
of Kake v. Egan, 369 U.S. 60, 73 (1962) ("murder, of one non-Indian
by another'); Williaws v. United States, 327 U.S. 711, 714 (1946)
("offenses committed on this reservation between persons who are
not Indians'); Donnelly v. United States, 228 U.S. 243, 271

(1913) (""offenses committed by white people against whltes") But
see United States v, Sutton, 215 U,S. 291, 295 (1909) (characterizing
Draper as holding that the state enabling act "did not deprive

the State of jurisdiction over crimes committed by others [except]
Indians or against Indians").

6/ That the Martin discussion is more than a post hoc expla-
nation for the McBratmey Court's failure to give sufficient
weight to the plain language of § 1152 is suggested by the
careful language of United States v. Rogers, 45 U.S. (4 How)
567, 572 (1846), recognizing federal jurisdiction under the
early version of § 1152 with regard to a crime committed by

a non-Indian against a non-Indian victim on a territorial o
reservation ('where the country occupied by [the Indian tribes]’
is not within the limits of one of the States, Congress may by
law punish any offence [sic] committed there, no matter whether
the offender be a white man or an Indian) ." See also In Xe
Mayfield, 141 U,S. 107, 112 (1891).
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281 U.S. 647, 651 (1930), the Court spoke in the following
broad terms: '[Indian] reservations are part of the State
within which they lie and her laws, civil and criminal,

have the same force therein as elsewhere within her limits,
save that they can have only restricted application to the
Indian wards." The Court's rationale thus appears to be
rooted at least to some extent in basic notions of federalism.

It is, moreover, significant that the historical
practice -~insofar as we have found evidence on this matter --
has been to regard McBratrney as authority for the states!
assertion of jurisdiction with regard to a variety of
"victimless" offenses committed by non-Indians on Indian
reservations. Examination of the limited available precedent
provided by turn of the century state appellate court decisions
reveals that state jurisdiction was upheld with regard to non-
Indian offenders charged with violating state fish and game
laws while on an Indian reservation, See Ex parte Crosby,

38 Nev. 389, 149 p. 989 (1915), 7/ mn early Washington state
case held that a non-Iadian charged with the "victimless"
crime of manufacturing liquox on an Indian reservation was

also held to“be Properly within the Jjurisdiction of the state's
courts,

et
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State jurisdiction has also been upheld ‘at least as te a woman
regarded by the court as a non-Indian who had been charged
with adultery; the charge against the other alleged partici-
pant in this consensual offense, an Indian man, was dismissed
as falling outside the court's jurisdiction, See
Campbell, 53 Minn, 354, 55 N.W. 553 (1893). 9/ 1More recent
decisions, while not examining the question

in depth, have
upheld state jurisdiction as to possessory drug offenses,

State v. Jones, 92 Nev. 116, 546 P. 2d 235 (1976), and as to
traffic offenses by won-Indians on Indian reservations, State
V. Warner, 71 N.M. 418, 379 P, 2d 66 (1963). 10/

See State v,

At the same time as McBratney has been given such_ broad
application, however, the courts have carefully recognized

that federal jurisdiction is retained with regardto offenses
against Indians. The Court in both McBratney and Draper was
careful to limit its holdings to the precise facts Presented,
reserving the question whether state jurisdiction would also
be found with regard to the "punishment: of crimes committed
by or against Indians, [and] the protection of the Indians

in their improvements." See 104 U.S. at 624, Subsequent
decisions have expressly

recognized that where a crime is com-
See State v. Lindsey, 133 Wash., 140, 233 p. 327 (1925). 8/

mitted in Indian country by a non-Indianagainst the person or

property of an Indian victim, federal jurisdiction will lie, .
United States wv. Chavez, 290 U.S. 357 (1933) (theft); United

States v. Ramsey, 271 U,S. 467 (1926) (murder) ; Donnelly v.

United States, 228 U.S, 243 (1913) (murder), Insight concerning

the significance of and reasoning behind this exception to

McBratney's broad Sweep is provided by ‘United States V.

Bridleman, 7 F. 894 (1881), a decision of the federal district

court for Oregon. The case involved the theft, on the Umatilla

7/ More recently, in State ex rel Nepstad v.

' Danielson, 149
Mbn?.-438, 427 P. 2d 639 (%67), the Montana Supre|

me Ccurt expressed

eempted by the passage of 18 U.8.C. § 1165,
xry onto Indian land for pur-
poses of hunting, fishing, or trapping. In 1971, relying on f
Danielson, Crosby, and opinions of the Attorney Generals of :
Nevada, New Mexico, and Oregon, the Solicitor of Interior opined i : ‘
that a state would have both the power and the rxight to exercise -
jurisdiction over non-Indians alleged to have violated state
game laws on an Indian reservation. 78 I,D. 101, 104.

T e e T

9/ The only other early case with which we are familiar upheld“

state jurisdiction with regard to one who appeared to be a non-

. Indian charged with obstructing the use of Indian lands, ‘See

cts that constitute a vi . State v. Adags, 213 N.C, 243, 195 ?.E. ?2? (1?38). The statement
of the case in the appellate court's opinion is extr

g duet such as unauthorized hunting ang

emely I8
obscure; we therefore regard the apparent holding as having if
fishing or manufacture or sale of liquor on a reservation with- imited 51gn1f1cance7 j
out attempting to Preempt state jurisdiction, a separate prose~
cution under federal lay would

L g
of course remain a possibility, .

See, e.p,, United States v. Lanza, 260 U.S. 377, 382 (1922).

10/ see also Op. Az, Att'y Gen. No. 58-71 (1958).

»
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reservation, of an Indian's blanket by a white man.
Deady, writing without the benefit ofythe McBratney dgzgggon
decided the same year, upheld federal jurisdiction, reason—
ing that while the admission of Oregon into the Union in
1859 ousted general territorially-based jurisdiction pre-
vivusly asserted by the federal government, "the jurisdic-
tion which arises out of the subject -~ the intercourse
betwegn the inhabitants of the state and the Indian tribes
there%n -~ remained as if no change had taken place in the
relation of the territory to the general governmment." Id
at 899. He therefore concluded that to the extent that —
§ 1152 provided for punishment of persons "for wrong or
injury done to the person or property of an Indian, and
vice versa;" it remained in force. Id. ?
Bridleman and the numerous subsequent cases thu -
port the view that federal jurisdictign exists with :egggd
to offenses committed by non-Indians on the reservation
against the person or property of Indians.

The principle that tangible Indian inteérests -- in the
preservation of person and property -- snould be protected
dates from the earliest days of the Republic when it was em-
bodied in the Trade and Intercourse Acts. 11/ To say that
these tangible interests should be protected is not, however
necessarily to say that a generalized interest in péace and
tranquility is sufficient to trigger continuing federal juris-
diction. MeBratney itself belies that view since the commis- .
sion of a murder on the reservation -- a much more significant
breacb of the peace than simple vagrancy, drug possessicn,
speeding, or public drunkenness ~-- provided no basis for an
assertion of federal jurisdiction, Indeed, as the reasoning
of Bridleman suggests, it is necessary_that a clear distinetion
be made befween threats fo an Indian person of property_and_mere

11/ see, e.g., § 5, Act of July 22, 1790, 1 Stat. 137 ("crimes
upon, or trespass against, the person or property of any friendly
Indian or Indians"). See also Donnelly v. United States ‘supra
228 U.S. at 272 (“crimes committed by white men against the ?
persons or property of the Tndian tribes"); United States v.
Chavez, 290 U.S. at 365 ('‘where the offenses is against an

Indian or his property").
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disruption of a reservation's territorial space.

" 4ye therefore believe that a concrete and particularized
threat to the perscn or property of an Indian or to specific
tribal interests (beyond preserving the peace of the reserva-
tion) is necessary before federal jurisdiction can be said to
attach. TIn the absence of a true victim, unless it can be
said that the offense peculiarly affects an Indian or the
Tribe itself, McBratnmey would control, leaving in the states
the exclusive jurisdiction to punish offenders charged with
Wictimless'" crimes. Thus, in our view, most traffic vio- -
lations, most reoutine cases of disorderly conduct, and most
offenses against morals such as gambling which are not
designed for the protection of a particular vulnerable class,
should be viewed as having no real "yictim,'" and therefore
to fall exclusively within state competence.

L

In certain other cases, howeéver, a sufficiently direct
threat to Indian persons or property may be stated to bring .
an ordinarily "victimless" crime within fedexal jurisdiction.
Certain categories of offenses may be identified that routinely'
involve this sort of threat to Indian interests, One such
category would be crimes calculated to obstruct or corrupt the
functioning of tribal government. Included in this category
would be bribery of tribal officials in a situation where state
law in broad terms prohibits bribery of public offiecials; 12/ .7

12/ The effect of the Assimilative Crimes Act is to make

punishable under federal law minor offenses as defined and

punished under state law. See Smayda v. United States, 352
F.2d 251, 253 (9th cir. 1965). —Whether bribery o% tribal
officials would constitute an offense punishable under
federal law would therefore depend on the precise terms of
the applicable state statute and whether it applied to
public officials generally or only to enumerated officers
of the state and city or municipal governments.
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such an offense would cause direct injury to the Tribe and- ~
cannot therefore be regarded as truly "wictimless." A N\
second group of offenses that may directly implicate the
Indian community are consensual crimes committed by non-
Indian offenders in conjunction with Indian participants,
where the Indian participant, although willing, is within .

the class of persons which a particular state statute is '
specifically designed to protect. Thus, federal jurisdiction
will lie under 18 U.S., § 2032 for the statutory rape of an
Indian girl, as would a charge of contributing to the delin-

i

quency of a minor where assimilated into federal law pursuant ¢

to 18 U.5.C. § 13. A third group of offenses which may be
punishable under the law of individual states and assimilated \
into federal law pursuant to the Assimilative Crimes Act

would also seem intrinsically to involve the sort of threat that
vould cause federal Jjurisdiction to attach where an Indian

victim may in fact be identified. BSuch crimes would include Z
reckless endangerment:, criminal trespass, riot or rout; and

-
disruption of a public meeting or a worship service conducted
by the Tribe,

——

P In certain othser cases, conduct which is generally
prohibited because of its ill effects on society at large

and not because it represents a particularized threat to
specific individvals may nevertheless so specifically threaten/
or endanger Indian persons ox property that federal juris- -
diction may be asserted. Thus, speeding in the vicinity of /
an Indien school or im an obvious attempt to scatter Indians
collected at a tribal gathering, and a breach of the peace //
that borders on an assault may in unusual circumstances be

seen to comstitute z federal offense.

I1I.

Whatever the contours of the area in which federal
jurisdiction may be asserted, a final critical question re-
mains to be considered: whether state authorities may also
legally charge a non-Indian offender with commission of an
offense against state law or whether federal jurisdiction,
insofar as it attaches, is exclusive. This issue is an
exceedingly difficult one and many courts, without carefully
considering the question, have assumed that federal Juris-
dictions vhenever it obtains is exclusive. We nevertheless

i
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believe that it is a matter which should not be regarded &as
settled before it has been fully explored by the courts.
Although McBratney firmly establishes that state jurisdiction,
where it attaches because of the absence of a clear Indian
vietim, is exclusive, we believe that, despiteSupreme Court
dicta to the contrary, it does mnot necessarily follow that,
where an offense is stated against a non-Indian defendant
under federal law, state jurisdiction must be ousted.

The exclusivity of federal jurisdiction vis-a-vis the

states with regard to 18 U.S.C. § 1153, the Major Crimes Act,
has been recognized, see, e.g., Seymour v, Superintendent,
368 U.s, 351 (1962),

but has only formally beéen addressed
and decided in the last year. See United States v. John,
98 S. Ct. 2547, 2550 (1978). The Court in John relisd on
notions of preemption and the slight evidence provided by
the legislative history of this provision to reach a result
that had long been assumed by the lower courts. 13/

Section 1152} has likewise been viewed as ousting
state jurisdiction where Indian defendants are involved. lé/
Supreme Court dicta, moreover, suggests that federal juris-
diction may similarly be exclusive where offenses by non-
Indians against Indians within the terms of § 1152 are

13/ See, e.g., Application of Kinaha, 131 F.2d 737 (7th
Cir, I942)7 In re Carmen's Petition, 165 F. Supp. 942, 948
(N.D, Cal. 19Y58), aff'd sub nom. Dickson v. Carmen, 207 F,2d
809 (9th Cir. 1959Y, cext. demied, 361 U.S.

14/ see, e.g., United States ex rel. Lynn v. Hamilton, 233
F, 685 (W.D.N.Y.”19I5); In re Blackbizrd, 109 F. 139 (W.D. .
Wis. 1901); Application Of Denetclaw, 83 Ariz. 299, 320 p.2d
€97 (1958); State v. Campbell, 53 Minn. 354, 55 N.W. 553

(1893); Arquette v. Schneckloth, 56 Wash, 2d 178, 351 p.2d 92
(1960). .
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offenses against Indians on the reservation. 16/ At least,
three other earlier cases suggest a contrary result, however,
recognizing that, as in McBratmey, the states have a continu-
ing interest in the prosecution of offenders against state
law even while federal prosecution may at the same time be
warranted, 17/

concerned, 12/ Square holdings to this effect are, however,
rare, The Supreme Court of North Dakota has heir that state
Jurisdiction is ousted where federal jurisdiction under § 1152
‘1s seen to exist in cases where nmon-Indians have committed

st s st

Although it would mean that § 1152 could not be wmiformly
applied to provide for exclusive federal jurisdiction in all
cases of interracial crimes, 2 conclusion that both federal
and state jurisdiction may lie where conduct on a reserva-
tion by a non-Indian which presents a direct and immediate
threat to an Indian person or property constitutes an vf£fense
against the laws of each sovereign could not be criticized
as inconsistent or anomalous., Section 1153 was enacted many
years after § 1152 had been introduced as part of the early
L Trade and Intercourse Acts; its clear purpose was to provide
i a federal forum for the prosecution of Indians charged with
§‘ major crimes, a forum necessary precisely because no state
i jurisdiction over such crimes was contemplated, Consistent
% with this purpose, § 1152 may properly be read to preempt
i state attempts to proswmcute Indian defendants for crimes
ku against non~Indians as well.

1

RS
.

15/ See State of Washington v. Confederated Bands and Tribes
of the Yakima Indian Nation, 47 U.S.L.W. &4I1L, &4IL3 (Jan. 1%,
I979) ("State Taw reaches within the exterior boundaries of

an Indian reservation only if it would not jmfringe'on the
right of reservation Indians to make their own laws and be
ruled by them.' Williams v. Lee, 358 U.S. 217, 219-20, As

a practical mattex, this has meant that criminal offenses by
or against Indians have been subject only to federal or tribal
laws . . . except where Congress in the exercise of its plenary
and exclusive power over Indian affairs has 'expreéssly provided
that state laws shall apply'"); Williams v. Lee, 358 U.S, at
220 ("if crime was by or against an Indian, tribal jurisdic-
tion or that expressly conferred on other tthan state] courts
has remained exclusive'"); id. at n.5 ("Congress has granted to
the federal courts exclusiVe jurisdiction over all major crimes.
And non-Indians committing crimes against Indians are mow gen~

In cases involving a direct and immediate threat by a.
non-Indian defendant against an Indian person cr property,
however, a different result may be required. The state
interest in such cases, as recognized by McBratney, is
strong. Section 1152 itself recognizes that where an Indian
is ¢harged with an interracial crime against a non-Iadian,

16/ sState v. Kuatz, 66 N.W. 2d 53 (N.D. 1954) (state prosecu-
tion of non-Indian for unlawful killing of livestack of Indian

. erally tried in federal courts . . . ,"); Williams v. lalted on Indian reservation dismigsed on grounds that federal juris-
States, 327 U.S. 711, 714 (1946) ("the laws and courts Hf Ehe | diction of the offense was exclusive), o .
United States, rather than those of Arizona, have jurisdiction J ) ;
over offenses committed on the reservation by one who is not 17/ See State v. McAihaney, 220 N.C. 387, 17 5.E. 352 (1941)

: ggllndian ggginst one whoeis an I?dian"). See also Bartkus v.
i inois, 359 U.S. 121, 161 (1959) (Black, J., dissentinmg);
United States v. Cleveland, 503 F.2d 1067 (9th Cir. 1975y

(federal Taw applies to assault by non-Indian against an
Indian).

Tstate jurisdiction upheld as to non-Indian charged with kid-
napping Indian on Indian reservation); Oregon vi. Coleman, 1 Oreg.
191 (1855) (territorial jurisdiction upheld as to mon-indian
charged with sale of liquor to Indian on reservation notwithstand-
ing existence of comparable' offense under federal law). See

also United States v. Barmhart, 22 F. 285, 291 (D. Oreg. IB84)
(federal jurisdiction would erist as to non-Indian charged with
manslaughter of Indian on reservation even if state court had
jurisdiction of offense under State law) (dicta).
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federal jurisdiction is to be exercised only where the

[ v,
offender is not prosecuted in his own tribal courts. But

in no event would the state courts have jurisdiction in such i CONCLUSION
a case absent a separate grant of jurisdiction such as that i

provided by Public Law No, 280, An analogous situation is
presented where a non-Indian defendant is charged with a
crime against an Indian victim; the federal interest is not
to preempt the state courts, but only to retain authority
to prosecute to the extent that state proceedings do not
serve the federal interest.

although we understand that in many cases com-

missigg §;mﬁon—1ndigns of crimes traditionally regardeddas
victimless touchesin a significant way upon the pea;e 32
tranguility of Indian communities, as a generallru.e
believe that such offenders fall within the exc uslvef
jurisdiction of state courts. A more_llm}ted class gould

. L crimes involving direct injury to Indian interests s ' N
This result follows from the preemption analysis set . ) b . grines inyolying dlrect injury to Tndlan interests should,
7 e Sotenceret est Faferal Tegiata fon, the authos] : ' the Triée itself, an Indian who falls within the class of
in the absence of express federal legislation, the authority he Tribe itself, an Indian who fall richin, the class of
Gt Reeetaly o proeeet a0 an fnterests 1o Fivg theis Eo afford protection, or an individual qulan.or group of .
extent necessary to protect Indian interests in making their RN S S T LI AR Kl g
oAty afeess 1f Tng o3 tendan S east j > matter of law or as a matter of fact constitutes a direct
Deprorceutad inaaz strei s for conduet oconcriog on, taot? )l | . nd immediate threat to their safety. In such cases, .
be prosecuted under state law for conduct occurring on the ;ederal giate threat to their safety. Tn suc prosecute“
velf el fedind SHeETG oo on<Tndian offends : againg non-Indian offenders in the federal courts., We also B
well as federal prosecutions of non-Indian offenders against non-Indian offenders in the fed understandl?g o Suris-
e e R diction over crimes on Indiau'res;rgatigns is glggsiial

i tate or exclusively federal, a subs
Ezgiuzizeﬁi ;ade for the proposition that the states are
d from jurisdiction with regard to offenses

ommitoed 2 i g hich pose a direct and
committed by non-Indian ogfendgrs.w ich po 2 direct and
substantial threat to Indian victims, but in e;f dgr
sovereign capacities may prosecute non-Indlanlo en s
for violations of applicable state law as well.

P At e

st

g A

Finally, it might be argued that such a result is con- {
sistent with principles governing the administration of other
federal enclavgs. It is gererally recognized that a state

tion to the extent cunsistent with the federal use, Kleppe v.

New Mexico, 426 U.S. 529, 540 (1976); Paul v. United States, i
U.S. 745, 265 (1963), Although’ Indian reservations ara

in many respects unique insofar as they in most cases existed

prior to statehood rather than arising as a result of a

cession agreement or condemnation proceedings, an analogy

may nevertheless serve,

John M. Harmon
Assistant Attormey General
Office of Legal Counsel

Since, in most cases, states may retain concurrent
Jjurisdiction except to the extent that that would interfere =
with the Ffederal use, they may do so here as well by pro- .
secuting non-Indian offenders while federal jurisdiction
at the same time remains as needed to protect Indian victims
In the event that a state prosecution is not undertaken or
is not prosecuted in good faith. For these reasons,
therefore, we believe that a strong possibility exists that
prosecution may be commenced under state lav against a non-
Indian even in cases where, as a result of conduct on the
reservation which represents a direct and immediate threat

against an Indian person or Property, federal jurisdiction
may also attach.
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Senator MeLomer, The committee will be in rec

then we will come back to hear our last witnesses
in 5 minutes,

[Recess.]

Senator MeLorer. The hearing will resume,

Gerald One Feather, director, Public Safety Commission
Sioux Tribe, Pine Ridge, S. Dak., is our next witness,

STATEMENT OF GERALD ONE FEATHER, DIRECTOR, PUBLIC
SAFETY COMMISSION, OGLALA SIOUX TRIBE

ess for 5 minutes, and
. It will be promptly

» Oglala

was transferred over to enforcement,

his statement is submitted to express the views of the Law and
Order Committee of the Oglala Sioux Tribe and the Public Safety
Commission of the Pine Ridge Reservation on the proposal to estab-
lish special magistrates to exercise Federal jurisdiction on Indian
reservations,
The tribe is the fede_mlly recognized governing bod

¥ of ths second
l_argesy Ipdmn.resery‘atmn in the United Statqs and exerci imi

ercises criminal

; 1 e on the reservation would greatly
assist tribal authorities in maintaining law and order. In particular,

violations of the rights of Indians by non-Indiang would in man
cases constitute Federal offenses which could be brought before the
Federal magistrate,
We note that the bill, in section 652(d), expressly authorizes tribal
and Bureau of Indian Affairs police officers to execute warrants and
to take law enforcement, actions in aid of a Federal magistrate, The
Oglala Sioux Tribe, of course, endorses this aspect of the bill. We have,
however, been concerned for some time with the apparent uncertainty
in certain Federal circles as to the legal status and authority of our
tribal officers who have been formally commissioned by the Bureau of
Indian Affairs as Federal officers. While the Interior Department has
advised us that these officers are fully authorized to act g Federal
officers and are protected as such by the provisions of 18 U.S.C. 1111
and 1114, we understand that the U.S. Department of .J ustice disputes
this view, and we have been provided with a legal memorandum from
Justice’s Office of Legal Counsel which concluﬁes otherwise, and this
has been submitted for the record,
enator Mrr.cuer. Yes, we are glad to have th
we are going to make that part of the record
ment,
Mr. One Frataer. We do not feel that this matter should be left in
doubt. Our Indian officers daily place their lives on the line to promote

at for the record, and
following your state-
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the peace and safety of the reservation and rely upon their Federal
commissions. As we have been unable to obtain a resolution of this
matter through contacts with the Interior Department and the De.
partment of Justice over g 2-year period, we ask that the following
brief amendment should be included in S. 2839 to resolve the matter
once and for all,

( 5After baragraph (e) of section 658, add the following paragraph
f):

For the purpose of maintaining law ang order and protecting persons and
property within the Indian country, the Secretary of the Interior, heveinafter
the ‘Secretary’, may commission any officer or employse of the Department of
the Inteérior or of any other Federal, tribal, State, or local

i (4) perform any other law enforcement duty that the
Seeretary may designate,

Also for the record, I am enclosing the superintendent’s letter of
support from our local agency, and this completes my brief statement.

Senator MeLomEr. The lettey will be made a part of the record and
will also appear at the end of your testimony,

© appreciate your testimony and I think you noted earlier that—

I think it was with the U.S, attorney, Robert O’Leary—we asked
whether or not in his view tribal police officers should be granted the
same protection as Federal officers such as special BIA officers. His an-
swer, as I recall, was in the affirmative. I think that is part of the point
that you are making with the suggested language to the bill, is it not ?

Mr. ONE Frarerg, T guess,

Senator MercrEr. Just for my ows suys
of the Oglala Sioux?

Ir. ONE FraTHER, Well, the current enrollment we use is 12,500,
but they are now updating their triba] enrollment and have pretty near
7,000 new applications to process. So, whenever the tribe acts on these
applications, it will affect the population,

Senator Meroner, That is the enrollment of the Oglala Sioux on the
Pine Ridge Reservation ?

Mr. ONE FraTHER, Pine Ridge, yes.

I would like to mention that on Pine Ridge we do have an unusual

case involving the Federal Jurisdictions. On the northern boundary of
the reservation, we have the Badlands, which come into the reserva-
tion, and there, all offenders, Indian and non-Indian, go into the Fed-
eral magistrate,

Senator MercmEr, On that portion 6f the reservation ?

Mr. ONE Fratier, Rieht,

Senator MeLcmer, In the Badlands?

Mr. ONE Fratmer, In the Badlands, right. The huntine

g by aircraft
ézst fall has been taken over by the U.S. Department of Fish and
ame,

Senator Mercurr. I used to live near the Pine Ri
west of Oglala, and how does it happen tl

. 1at that portion of the res-
ervation uses the Federal magistrate for both Indian and non-Indian
violators?

Mr. Oxge I?EATHER. Because the boundaries have been extended
southward to include the old bombing range.

Senator Mrrower, And there is a little different jurisdiction now
than just an Indian reservation ?

+3ity, what is the enrollment

dge Reservation
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Mr. One Feataer. Yes. It is under the National Park Service \ ;f .
jurisdiction. | g DEPARTMENT OF JUS. iE
Senator Mercmer. And the National Park Service extended their §
jurisdiction across onto the bombing range?
Mr. O~e FrarmER. It is tribal land, but it is being leased to the Na- ‘ - paTgs MR8
tional Park Service. MEMORAND :
Senator MeLcEER. I understand. Then the tribal government agreed , TO: Judy Bartnoff
as a 1)&1'13 of the lease a,rrangement? ‘ Associate Deputy Attomney General
Mr, ONE FrATHER, nght. : Office of the Deputy Attorney General

Senator MELcHER, I see.

~ . Jatki
Mr. One FrareER. Well, we did not agree to the jurisdiction. + . FROM: g;g‘;i;*i;ki‘ggal Counsel
Senator MercHER. You did not buy that part of it? ‘ .
Mr. Oxe FraTmer. It was something that just happened through e SUBJECT:  Whether contract deputy officer employed by an
the process, and now we are trying to find a way to resolve it. The Park [ Indian Tribe under the Indian Self-Determination

Service, at this point, is also without any authority to deal with the v
issue. We are sort of in limbo.
Senator Mercuer. That is interesting. I have not been through the
Badlands recently. The last time I went through there, it rained and I
got stuck, and that was about 30 years ago.
Mr. OnE FraTrER. But, we carry on all the functions of investigation
on Pine Ridge, the tribal law, the tribal law enforcement people, and :

Act (P.L. 93-638) are "federal officers" as that
term is used in 18 U.S.C. §§ 111, 1114 :

—,
Ry

You have requested that this Office informally review an
August 8, 1978 memorandum from the Criminal Division to the
Deputy Attorney General on the above referenced subject. I have
reviewed that memorandum and believe it to be correct for the reasons
herein stated. If you desire a formal Office of Legal Counsel

e T

we have been getting good cooperation frem the U.S. attorney in
dealing with all crimes.

Senator MeLcHER, Gerald, does the U.S. attorney involved use the
investigation on major crimes by the tribal police officers rather than
the FBI?

Mr. O~e FEarHER. Yes; he does, in certain situations, on what they
call the nonviolent crimes.

Senator MeLcHER. The nonviolent crimes are still listec. within what,
the 14 major crimes? It is still a part of the 14 major crimes?

Mr. OnE Featuer. But in the last 6 months, the U.S. attorney has
been very favorable in accepting the cases prepared by our tribal police.

Senator MeLcaer. That is encourging.

Mr. O~E FeaTrER. In fact, we have talked about setting up a model—
not a model, but to work out an agreement between the U.S. attorney’s
office, the F'BI, and the tribe in regard to dealing with the Major
Crimes Act and also at the same time to deal with declinations that
are refused prosecution by the U.S. attorney, and this has presented the

opinion after reviewing my thoughts on this matter please let us
know. )

The Criminal Division's August 8, 1978 memorandum (attached)
concludes that contract deputy officers employed by Indian tribes
are not "federal officers" as that term is used in 18 U.S.C., §§ 111,
1114, You asked that we review Criminal's memorandum to determine
whether we agree with their analysis and conclusion. We agree with
the Criminal Division's conclusion, however, we offer additional
reasons in support thereof.

The relevant facts are set forth in the August 8, 1978
memorandum, however, we will briefly outline the facts out of
which the question arises, Section 1114 of title 18 makes it
a federal criminal offense to kill certain federal law enforce-
ment personnel, including “any officer or employee of the
Indian field service of the United States."” 1/ As the Criminal
1/ Section 111 of title 18 incorporates by reference § 1114's
listing of federal officers and prohibits certain conduct directed

TN

tribal court system with the opportunity, I think, to see what they can against such officers.
do about dealing with these kinds of cases, which are high misdemean-
ors, as far as the tribe is concerned. . :

Senator MeLoHER. Because of declinations and the handling of high X ‘
misdemeanors, what about the fines; punishments? Those are still very [ i
low, are they not?

Mr. One FraTazer. They are still very low, but I think that is some-
thing to be dealt with down the road. I see the possibility of lifting the
limit on which the tribal governments can assess, because all crimes,
such as misdemeanors, are much lower than the Federal misdemeanor
authorization that now exists.

Senator MrromEr. Thank you very much, Gerald, for your testi-
mony. We appreciate your coming up here from Pine Ridge to give us
this very positive testimony.

Mr. One Frataer. Thank you.

[The memorandum and letter follow:]
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Mr. MONTAGUE. Mr. Speaker, will the gentle-
men yield?

Mr, SUMNERS of Texas. Yes.,

- Mr. MONTAGUE. What jurisdiction would the
United States Government have with respect to any-
body else except Federal officers? ' ‘

Mr. DOWELL. They would have none.

Mr. MONTAGUE. We could not legislate with
respect to anyone else, and, therefore, there is
nothing here but United States Secret Service

4 officers. I agree with the gentlemen that it

i should apply to them, but we cannot legislate

about anybody else than United States officers.

Division points out, persons in the "Indian field sexrvice' are
clearly employees of the Bureau of Indian Affairs of the Depart-
ment. of Interior. They are therefore federal law enforcement
personnel covered by sections 111 and 1114,

e e

P

e

The Indian Self-Determination Act of 1976 (25 v.s.c.
§ 450) has as one of its basic objectives, giving tribes the
right to administer programs and services provided for them by
the Federal Government. Under the Act a tribe may elect to
have the Federal Government continue providing certain services,
or it may request that the Secretary of Interior contract with - »
tribal organizations to provide these services. The personnel
operating under such a contract are accountable directly to the
tribe, We further understand that the tribe selects and
generally supervises such personnel. The Covernment funds —
these services and establishes general standards that must .be
met by contract employees, From these facts the question arose
whether persons so employed to provide tribal law enforcement
services are federal officers covered by 18 U.5.C. §§ 111, 1114,
For the reasons stated by the Criminal Division and for the
additional reasons that follow, we agree that these persons’ are
not covered by the subject provisions,

P P

A

R Y
e e e ot
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78 Cong. Rec, 8127 (1934), Thus, Congress intended to limit
coverage under the legislation to United States officers and

employees.

T bl o oSt S P

e N

. There is no dispute that the contract "deputy special

\' officers" are not technically United States officers or employees.
! Section 2105(a)(l) of title 5 U.S.C. lists the traditional indicia
of a federal employee. It defines a federal employee as one who
is (1) appointed in the civil service; (2) engaged in the perform-
ance of a federal function; and (3) subject to the supervision of
} a federal employee while engaged in the performance of his duties.
{ The requirement of Government supervision is an important factor,
7 see Lodge 1858, Amer. Fed. of Govt. Employees v. NASA, 424 F. Supp.
; 186 (D.C. 1976). It seems that the contract deputies can only

|
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In the congressional debates relating to the original
legislative precursor of §§ 111 and 1114 Congressman Dowell
questioned the coverage of the bill under consideration. He
noted that in most cases it was clear that those covered were
federal officers, however, a term there used, "secret service
operative," to him was not clearly limited to federal officers
and employees., For this reason Congressman Dowell questioned
whether language should be included to make it clear that
coverage was limited to federal officers. The following colloquy
took place: i

Y s et repe
e BN e

S

claim status of federal officers by virtue of their performing a
federal function. We assume for purposes of argument that
contract deputies perform essentially the same functions as BIA's

i .~ regular Indian Police. However, performance of a federal function

| cannot, in our opinion, bring one under the coverage of §§ 111 and

i 1114, This view seems consistent with the above quoted colloquy
of the 1934 Congress and debates. Although a "secret service
operative' not a Government employee, functioning pursuant to
instructions of the Government would seem to be performing a federal
function it was made clear that he is not covered.

Mr. SUMNERS of Texas. I do not believe it is
necessary to insert it, We are dealing with Federal
officers.

Mr, POWELL. The language used in this instance
does not indicate who these operatives are. I merely
ca%l attention of the chairman -to that fact, and I
think, if it referred definitely to Federal officers,
it would be clearer.
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i Further, if performance of a federal function would bring
% one under the coverage of §§ 111, and 1114, it would follow that
3“' anyone engaged in a federal function would be covered. This
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r‘kncludes State and local law enforcement personnel cross deputized

under authority of 18 U.S.C, § 3055 who were enforcing federal
law. Even private citizens attempting a citizen's arrest for the
violation of a federal offense would seem to be covered. We
think it plain that Congress did not intend such an expansive
construction. .In.this. connection it warrants mention that § 1114

lists covered positions rather than functions. .

To read § 1114 as broadly as Interior urges would afford
coverage under the statutes to persons who officiously and
ignorantly seek to enforce federal law. We do not believe this
to be consistent with Congress' intent. Rather, we read § 1114
to limit coverage to those in positions designated in § 1114
whose actions are subject to the control and supervision of the -
Federal Government. The contract deputies are not listed in
§ 1114 and neither are their actions subject to direct control and
supervision of the Federal Government.

Finally, it is significant that § 1114 has been amended to
bring certain persons who are not civil service employees within
its coverage. Thus, where Congress intended § 1114 to apply to
those not technically Government employees it has said so, In
1940 Congress amended § 1114's predecessor to. cover persons employed
to assist a U.5. or deputy U.S, Marshal. 2/ 48 Stat, 780. The
amendment was explained during the floor debate by Congressman
McLaughlin: :

Mr. McLAUGHLIN. The bill amends the existing
law relating to the killing of certain Federal law-
enforcement officers, The present act makes it a
Federal offense to kill certain designated officers,
Among these are United States marshals and deputy
marshals and also special agents of the Federal
Bureau of Investigation. The law is indefinite in
that it is not quite certain whether it applies to
the murder of a person who is employed to assist a
United States marshal or deputy marshal or to a

2/ Section 1114 also was amended to cover persons assisting
officers or employees of the Customs Serviece and the IRS.
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person who is an officer or an employee of the
Federal Bureau of Investigation but who may not
be officially designated as a special agent of
that Bureau. This bill simply expands the
definition to make it certain that the law will
apply to a person who is appointed by a marshal
for the purpose of assisting him while, for
instance, taking a prisoner to a Federal peniten-
tiary. ’

Mr, FADDIS. 'Then it does not narrow the
field any?

Mr. McLAUGHLIN,. It expands it.

82 Cong. Rec. 1626.

As it was explained, this amendment expanded § 1114's
coverage to persons assisting a marshal when employed by him and,
of course, subject to his supervision. This undermines the argu-
ment that persons not even employed by or subject to the super=-
vision of the United States Government are covered,

Moreover, § 1114's express inclusion of certain non-
governmental personnel indicates that the absence of contract
deputies is not a legislative oversight,

For these reasons we are of the view that contract "deputy
special officers are not covered by §§ 111 and 1114, "

We do not find the cases cited by Interior at odds with
our conclusion., Basically, Interior has 1ifted excerpts discussing
"federal officers" from various cases. The problem with this is
that these excerpts are not directly relevant to the inquiry at
hand. That is, what did Congress mean by its use of the term
"any officer or employee of the Indian field service of the United
States." 18 U.S.C. § 1114.

One case upon which Interior places heavy reliance is
Buckley v. Valeo, 424 U,S, 1 (1976). They point to the language
of that case that states that an officer of the United States is
"any appointee exercising significant authority pursuant to the
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laws of the %%.ted States." 424 u.S. a@§n26. This is inopposite
to the issue here under consideration. The Court in Buckley con-
sidered the scope of the term "officers of the United States' as
it is used in Article II, Section 2, clause 2 of the Constitution.
In using the language quoted by Interior the Court distinguished
between those United States officers whose appointments require
the- advice and consent of the Senate, and those other inferior
officers whose appointments do not. By definition all the officers
discussed by the Court were officers or employees of the United
States. Thus, this case does not further Interior's argument
since Buckley was limited to a discussion of a very narrow range
of U.S. officers, i.e., those requiring Senate confirmation,

Interior also quotes from the case of Ladner v. United

States, 358 U.S. 169 (1958), a case discussing 18 U.S.C, § 1114,
as follows:

[Tlhe congzessional aim was to prevent hindrance
to the execution of official dut , and thus to
assure the carrying out of federal purposes and
interests, and was not to protect federal officers
except as incident to that aim. (Emphasis added)

Id. at 175-176. Here again, this does not aid Interior's argument.
The above quoted language does not purport to define the term
federal officers. It merely states that the purpose of § 1114

is to protect such officers in the performance of their official
duty and that this will assure the carrying out of federal purposes

and interests., This is clearly intended to distinguish between

situations where federal officers are performing official duties
as opposed to those cases where they are not..3/ The term federal
officer is not expounded upon, i

The other cases cited by Interior also fail to dissuade
us from our view on this issue. For examp le, United States v.
Mississippi Valley Co., 364 U.S. 520 (1961) is not pertinent here
for several reasons. First, the statute there at issue applied
to a person acting as an agent for the Government as well as to
federal employees. Id. at 552. Second, the individual in that

3/ The case of United States v, Heliczer, 373 F,2d 241 (24 Cir.
1967), a case cited by Interior, involves a similar situation. In
Heliczer there was no question about the subject individuals being
federal officers. The inquiry was limited to whether they were
acting within the scope of their official responsibility.
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case was requested by the Bureau of the Budget to perform cer-
tain services which provided- the basis for the law suit. Finally,
the statute involved in that case was a conflict-of-interest
statute, and the Court acknowledged that these statutes have
always been considered to apply to irregular employees of the
Government, whether or not compensated. 1d. at 15,  Either of
these factors adequately distinguishes the Mississippi Valley

Co. case from the issue at hand,

The cases holding that jailers who confine federal prison-
ers must be considered federal officers for purposes of a writ
of habeas corpus, is no more than common sense. If a prisoner .
held pursuant to federal authority is ordered released by a
federal court this order cannot be frustrated by a claim that
the prisoner is not held by a federal officer. If the writ is
‘to retain any validity, it of course must carry the power to compel
release of federal prisoners held by state and local jailers who
are acting as agents for the federal Government. In this connec-
tion the court in Reid v. Covert, 351 U,S. 487 (1956) held that
where a jailer was required to "receive and keep" prisoners of
the United States "he is to that extent an officer of the United
States,' for purposes of the habeas statute. Id. at 490,

Provancial v. United States, 454 F.2d 72 (8th Cir, 1972)
1eld that persons holding BIA special officer commissions even-
though employed by a local non-Indian government and not paid

<1,/ by federal funds are covered under the Federal Tort Claims Act.
/| However, the court made it clear that the basis for its holding
s / was that that Act covered not only federal officers and employees,
but 'persons acting on behalf" of a federal agency as well.
'\ 28 U,S.C. § 267L. Thus, the court relied on this more expansive
.language to bring the special officers under the Act's coverage.

The Criminal Division has responded to Interior's argument
based on United States v. Smith, '562 F.2d 453 (7th Cir. 1977)
cert, denied, u.s. (1978). See page 10 of the Criminal
Division's August 8, 1978 memorandum. The few remaining cases
cited are clearly distinguishable and, I don't believe warrant
any treatment here. However, should you wish us to discuss
elther of these cases please let us know.
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IN BLPLY HUEER T0
Superintendent's

ltr. Gerald One Feather
Executive Diractor, Public Safety

Pine Ridge, SD 57770

Dear lir. One Feather:

Thank you for the informgtion you recently provided relative to
the possibility of securing a Federal Magistrate to hear an adjudged
case through the Oglala Sioux Tribal Court System.

After some consideration of the matter, it would appear that we
shou]d be able to extend timely action on a numberpgf issues which
recelve no attention whatsoever at this time. Some of these areas
which involve trespass, theft, hunting on the reservation by
caucasian, and the destruction of reservation road systems by
through-traffic.

Ve believe a Federail Magistrate would be an excellent jdea. This
would enhance thg prestige of the judicial system and bring justice
to some areas which at this present time are totally ignored,

You have my assurance of full support in securing this valuable
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United States Department of the Interior

BUREAL" OF INDIAN AFFAIRS
VINE RINGE INDIAN AGENCY
PINE RIDGE. SOUTH DAKOTA 37770

JUL 24 1980 *

Sincerely,
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Superintendent
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Senator Meromer. Our next witnesses are Rick Reid, fourth chap-
ter president, Montanans Opposing Discrimination, Poplar, Mont.,
and Joel Eggelbrecht, a member of the Wolf Point City Council.

STATEMENT OF RICK REID, FOURTH CHAPTER PRESIDENT,
MONTANANS OPPOSING DISCRIMINATION

Mr. Rem. My name is Rick Reid, and I am from Poplar, Mont.,
which is located on the Fort Peck Reservation.

I will skip over some of the stuff that I was going to emphasize
and more or less try to wrap up my presentation because of the lateness
of the day.

We appreciate the effort that you have made to bring Government
closer to the people by holding these hearin% in Billings rather than
have us go the long distance to Washington, D.C. This gives us a feel-
ing that we do have some say in this aovernment, and we feel good
about that.

We are also encouraged that someone in the political arena has
acknowledged, that there are problems between Indisns and whites
on the Indian reservations, and we feel that this bill is evidence that
maybe there are solutions to it, Of course, Government policy in the
past has placed two people within the reservations under ¢ hanging
rules, They forced Indians to the reservations with treaties and en-
ticed the white settlers via the Homestead Act. We have lived in these
areas under some sort of harmony for some years, but we are changing
in laws and stuff. It seems to have left us in limbo with loopholes in
the laws that encourage the lack of prosecution and punishment of
minor crimes,

With white settlement on the reservation, our State and local gov-
ernments are set up to administer all Government services and justice
over the white persons and property, and we were secure in that
fact in the early days of the reservation because of the constitutional
principle that guaranteed us the right to vote to elect any governing
body that would administer any government control over us or our
properties,

These laws, though, have been changed in the last few years and
has limited the power of our county and State governments to exercise
judicial control over our property when it pertains to crimes between
Indians and whites. Since the change in the law which forbids the

State jurisdiction over Indians on deeded property, we have lived in
this limbo of an incomplete jurisdiction state. We are left with only
the option of using tribal courts which sometimes answers our comi.
plaints, but on the whole has not administered fairly to our needs.

Our objections with using the tribal justice system does not lie
with the personalities of the people who are involved with the tribal
judicial system, but rather with what we feel is a constitutional guar-
antee of equal participation by vote in the Government that contrals
the judicial branches of any government that attempts to exercise con-
trol over us. The citizenry are only at ease when they know that they
have a chance to correct, by vote, an injustice or lack of justice by
any government. Under today’s rules, the tribal governments do not
have to reflect our concerns for we cannot influence that government
through the elected process.
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What we need today is to bring our judicial systems or processes to-
gether so that all citizens, Indians or whites, have equality under one
law. The only way that we feel we can achieve that process is to enact
a law that will place Indians and whites in the same court which will
administer the same punishment for the same crimes, Until we do this,
we do not feel that there will ever be complete harmony or equality
on the reservation areas.

In that, it appears to me that we have three solutions, and listening
to the testimony today from tribal governments and from other peo-
ple, we heard what I feel are three options.

We have No. 1, the tribal option or tribal court system which some
have stated they feel, as far as minor crimes, they ought to have con-
trol over the white resident and his property on the reservations; No.
2, we also have the State or State Jurisdiction; and we have No. 3,
which would be the Federal level, or the bill which you have intro-
duced today which is a Federal magistrate.

I would like to comment briefly on the one on tribal court and what
my concerns as a citizen are in that area, and as a property owner on
the reservation. As a white property owner, I am not a tribal member.
I do not feel that I should have any control in tribal government, for
I am not a tribal member. I have never attempted to influence tribal
government in that manner, but for them to exercise jurisdiction over
me, I feel, is an encroachment upon the constitutional prineiples. I be-

lieve that the Oliphant case, while it only addressed the criminal
aspect of jurisdiction, our attorneys that we have talked to said that
if need be, if we were to push the civil aspect through the court sys-
tem, they believe that we would be upheld in the civil jurisdiction as
we were in criminal jurisdiction. :

Senator MeLCHER. There are several cases going through the Fed-
eral courts on that very point right now, Rick.

Mr. Rem. I am aware of that, :

Senator MeLoEER. When it reaches the Supreme Court, we will find
out,

Mr. Rew. What we are trying to say is, I do not know that we spe-
cifically approve of the Federal magistrate bill. T do approve of
the concept for the one court for the one crime. If that is what it does,
rather than go to the tribal option, which I do not feel can be upheld
in the court system for the tribes, in other words, exercising jurisdic-
tion over me. If that were the case, then I think the Federal Indian
policy which opened the reservation for homesteading has been dras-
tically changed from the original intent, and if that is the solution, to
put us under the tribal jurisdiction system, I think the followup would
have to be a condemnation of any deeded property on the Indian res-
ervations and removal of anybody other than tribal members from
that area. Unless that is done, I think we are in continual conflict
and we will have to oppose that concept because of the vote.

As T said before, we are not concerned through prejudice, as has
been implied by the tribal members, through prejudice, et cetera. We
are not concerned with the personalities involved in the tribal police
forces, but rather in that principle of voting in and participating in
the Government which controls us.

As an example, in the city of Poplar, we were accused of many
things when we started the model organization, and our primary
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concern for starting that organization was encroachment of tribal
jurisdiction over our lives, which was before the Oliphant case, and
1t had been stated that because of the prejudices, et cetera, that we
were just sore on this point. But that is not the case. The city of Poplar
had an Indian chief of police, a tribal member, who was chief of
police for many, many years, and he was a qualified chief of police.
He had the support of the community for one reason—that the com-
munity had the right to vote to elect the city government that hired or
fired him, and if he abused his position as in the case of any other
police officer, he could have been removed. But now, we talk of the
threat of tribal control over our lives. We have absolutely no control
over that tribal government that appoints the police force, and in that
light, we have to oppose, under any circumstances, any manner of
tribal jurisdiction. : .

While I am on the tribal jurisdiction subject, the cross-deputiza-
tion concept has been mentioned. There are problems, we feel, with
the cross-deputization concept on the same basis. Granted, they are
not, or you are not in this bill, advocating that we go to the tribal
court system, but the tribal police department is an arm of the tribal
government. We are not members of that tribal government, and con-
sequently, if there is an abuse by their officers, I do not see where we
have the proper appeal to remove that police officer.

Senator Mercmer., Under this concept, it is a Federal law that is
being enforced. The use of the tribal police officer is only for that pur-
pose. There is a question of whether or not you are confident that under
that concept of enforcing Federal law, whether that does not serve
justice and does not preserve your rights as a citizen. It is our feeling
that probably it does, but that is why we are here; to receive testi-
moily on it and get your opinion on it.

Mr. Rem. As I said, we are concerned with that. As far as Cross-
deputization, as far as the cooperation of police departments, I am all
for that. I think that we have to have that. But we have to get into
one court system to get away from this—a prime example of what I am
talking about would be an open contai .er law in the city of Poplar.
If you would care to drive up on Main Street in Poplar unannounced
on Sunday morning, or almost any morning—and granted I am not
saying that Indians ave the only ones that violate the laws, whites do,
tno—but T would like to propose a possibility that if I walked up the
street arm in arm with an Indian and we both had an open container—
the city has an open container ordinance and the tribe also has an open
container ordinance—under cross deputization, the tribal police would
have the right to arrest me, to send me to my court for punishment
that their court does not enforce. It is on the books, but it is not en-
forced.

Granted, I am sure that they will contest that, but repeated ap-
pearances or approaches up and down our Main Street of town, and
just to watch in the evenings as to who is running up and down the
streets, if their enforcement 1s there. there must not be enough penalty
to cause it not to be done as often in the future, because we have not
changed the appearances of that community. And in that light, we are
concerned about that.

The other option we mentioned was State jurisdiction, which we be-
lieve still would be the best approach. T assume that it is an unattain-
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able approach. Basically, our argument there, and it goes on to some
of the arguments that the tribal members stated ; why would not the
white people I under the tribe’s jurisdiction on the reservation, be-
cause they arc when they go off the reservation. But there is nothing in
that law that precludes them from participating in those governments
when they are off the reservation. However, there are situations that
preclude us from being members of tribal governments. )

Senator MELCHER. Your point is specifically that they are entitled
to vote?

Mr. Rem. Sure. If they went to Forsyth when you were mayor, they
may not have been a resident and did not vote at that time, but if
they cared to establish a residency there, they could correct that fault.
However, in the opposite extreme, that we should be under the tribal
law, I do not see any comparison at all in that because we never, and
should not, participate in tribal government because we are not tribal
members. If they would purport to give us equal participation in tribal
government, maybe we would have to address that issue there, but I
do not foresee that that is the solution. )

What I am suggesting is the possibility of State jurisdiction, which
was in the early phases of the reservations. The tribal members were,
if they were on deeded porticns, subject to State law, and we never
felt any problems in our areas until that law was changed. I cannot
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that group of laws, as a matter of fact, which, in effect, are really the
nature of local ordinances. This will go into Federal misdemeanors,
which are vandalism, assault, and petty theft. Things of that nature.
But it does not cover everything.

Mr. Rewm. The major crimes—you know, like murder, et cetera—
concern you very greatly because those are pretty definite crimes.

Senator MeLGHER. Yes,

Mr. Rem. But these minor crimes are the crimes that we live with
every day. You see that day, after day, after day—repeats most of the
time. The same people repeating that zame crime. Those are the
crimes that seem to veally aggravate the people. As it is set up today,
where the white goes to his court and the Indian goes to his, whether
there is even equality, maybe the Indian gets a more severe sentence
in his court than the white does, or if the white gets a worse one than
the Indian does, it creates disharmony and dissatisfaction in the whole
system and eventually causes animosity. If that goes unchecked, those
crimes, leaving out the open container law, are the ones that we live
with everyday, and we see it and it is a repeat. We are frustrated.

Senator MerLcuEr. It would go to that broad range of misdemeanors.

Mr. Rem. If we can answer those, the open container would not
bother me quite as much. If the law does that, Senator, we would
wholeheartedly suport it.

Senator Mercmer. It does address itself tc the Federal misde-

tell you the date that it was changed or what changed 1it, but it was
changed and it took a long time for even the tribes to realize that it ‘
had been changed. But from that point on, our situation seems to \

meanors which are assault, petty theft, disturbing the peace, and van-
dalism. It addresses all those things, and if that is what you mean by
the type of violations that you have to live with day by day, yes, it
does address itself specifically to that. It does apply to the Indian and
the non-Indian; puts them in the same arena before the same
magistrate.

Our next witness is Joel Eggelbrecht.

o iy

have deteriorated.

It seems to me, in the testimony that I have heard from tribal
members today, that basically the reason they need this jurisdiction
is that the overwhelming offenses are by non-Indians or whites against
the Indians, and we realize that these cases do go on. However, talk-
ing to the tribal or the chief of police in the city of Poplar 2 years ago,
I asked him the percentage of the makeup of the law and order calls
that they had, and he said at that time—I do not have it with me,
but I can go back to him and get it and submit it for the record— : {
was 90 to 95 percent Indian and 5 to 10 percent white. :

So I do not think their argument is actually what they proclaim

<
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STATEMENT OF JOEL EGGELBRECHT, MEMBER, WOLF POINT
CITY COUNCIL

Mr. EccersrecuTt. Thank you for giving me this time, Senator. My
name is Joel Eggelbrecht. I am here as a member of the Wolf Point
City Couneil.
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it to be. I realize that whites do break the law and if there are loop- -

holes in the law that allow the whites to abuse the Indian and get away
with it, I think that should also be corrected.

The third step, of course, is your Federal magistrate concept. If it
would put the Indians and whites, such as myself walking up the
street with the open beer container, if it would put us, for minor
crimes between Indians and whites or & mix of an Indian on deeded
property, if it would put us under that court system, we would
wholeheartedly support it, for then we would go to the same court
and get the same penalty for committing the same crime.

Senator MeLcuER. I am afraid that for an open container ordinance,
which is an ordinance, you say. adopted by the city of Poplar and
the Fort Peck Tribe, I do not think we can find anything in Federal
law that would cover that.

Mr. Rem. Right.

Senator MeLcHER. So, we do not want to try to tell you that this
bill goes farther than it does. It does not go into that particular, into

ppsm——

. First of all, I would like to relay to you that the city of Wolf Point

is running into enormous problems every year in trying to come up
with enough money to satisfy the police department’s budget on which
they can operate efficiently for a year’s time. This year, in order to
maintain a decent police department, we had to oo to the county and
ask them for funds, which we received. I believe that this would not be
necessary if our police department had to enforce only those ordi-
nances that the city has laid down, and also if those ordinances being
violated were only done so by non-Indians.

But I have with me here some statistics given to me by Bob Neu-
miller, the Wolf Point chief of police. Bob Neumiller gave you the
bottom line, but if T could be given the time, I would like to break
them down a little bit on tribal versus city percentages-of activities.

For example, in general disturbance calls: city, 10 percent; tribe,
90 percent. Family calls in disputes: city, 10 percent; tribe, 90 per-
cent. Arrests for all offenses: 20 percent city; 80 percent tribe. Traf-
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fic accidents: 50-50. Dog citations, 100 percent city, because the tribe
has no dog rules. Dog hauls, impounding and destroying: 25 percent
city; 75 percent tribe. Emergency messages and assists: 5 percent
city; 95 percent tribe. Burglary and vandalism investigation: 5 per-
- cent city; 95 percent tribe. All paperwork forms and activities: 25

percent city; 75 percent tribe. Traffic citations: 40 percent city; 60
percent tribe. Courtroom preparation and paperwork : 20 percent city;
80 percent tribe. Daily reports concerning activities: 20 percent city;
80 percent tribe,

In all, the bottom line, 80 percent tribe and 20 percent city.

Senator MeLcHER. I want to ask you this. Is the situation at Wolf
Point such that the city police go outside the city limits?

Mr. EcerrerecaT. Yes; they do make calls into the tribal housing
areas which are not incorporated into the city limits.

Senator MerLcuer. That is unincorporated because it is tribal land,

and the tribe has no-desire that it be incorporated into the city; is
that correct ?

Mr. EcGELBRECHT. Not at this time, no.
Senator Mzeroner. This is an unusual circumstance, I believe, where
the city of Wolf Point police officers have jurisdiction outside of the

city and habitually answer calls outside the city in the tribal hous-
ing; is that correct ?

Mr. Ecerrerecur. Yes.

Senator Mercrer. And can you just describe, so we understand
this, what the population is within the city limits and what the
population is in the tribal housing area?.

r. EgeeLerecuT. I can not give you exact figures on that, but I
can roughly guess. I can give you the households, There is . total of

1,100 households, both tribal and nontribal; and tribal, I believe, there
are 204 homes,

Senator MELCHER. 204 ¢

Mr. EcerrerecuT. Right. :

Senator Mercmer. There are a fairly large number of homes in
relationship to the total number. About 20 percent, then? Close to
20 percent ?

Mr. EcceLerEcHT. Yes.

Senator MeLcuEr. Please proceed.

Mr. Eccersrecur. The point that T am trying to get at, I guess, is
that the city of Wolf Point has adopted all of the State codes. which,
to me, are rules and regulations that all non-Indians have to live by.
What the tribe has adopted consists of just one page. So it appears very
evident to me that Indians and non-Indians are living entirely under
two separate sets of rules and regulations, which is sort of a slap in the
face to all law enforcement and justice systems. But, I think that your
Senate bill 2832 is a good step, but I think that the bottom line in the
future, is that we are going to have to see something where we both—
the Indian and the non-Indian—live under the same set of rules and
regulations. If this can be done, I think this will solve all of our
problems; that we can be equal to one another instead of unequal. But,
if T had the State codes sitting in front of me, it would be a stack of
books like this, and they have one page here. It just does not make any

sense t~ me that we can operate and function normally under circum-
stances like this.
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As far as FBI participation goes on our reservation, I think it is
a total joke; that we see the FBI in our community roughly 2to3
hours in 1 week’s period of time. What they do the rest of the time, I
have no idea, and they live 50 miles dov/n the road in Glasgow. I would
like to see them stationed in the reservation within the exterior bound-
aries of the reservation where we could get more help and use from
them.

Again, I thank you for making your effort on this bill here, and
I think it is a step in the right direction. I sincerely hope that some-
day we will both be able to live under the same rules and regulations.

Senator MELcHER. Joel, we want to be sure that the list that you
were reading from is available to the committee. Would you mind
leaving that with us? We may have gotten that earlier. )

Mr. EceerBrecHT. I believe Chief Neumiller told me he had given

ou one.
Y Senator MeLcHEr. If we have it, then it is fine. We will make it a
part of the record in connection with this testimony.*

I want to thank you both for your testimony. It has been helpful
to the committee. You live in an area where we hope that this bill will
alleviate some of the problems that exist.

Mr. Rem. Thank you.

Mr. EceererecuT. Thank you, Senator.

Senator MercHER. We have two more witnesses that have asked to
testify. Mr. Philbrick, would you please approach the witness table?
To save time, I am going to ask Dale Kindness to approach the wit-

ness table at the same time. Dale, would you approach the witness
table?

STATEMENT OF ROBERT PHILBRICK, CHAIRMAN, CROW CREEK
SIOUX TRIBE, ACCOMPANIED BY MR. RENCOUNTRE, SECRETARY

Mr. Prrcerick. I first want to thank you for giving us the time to
express our opinion here. We do not have a statement, but I think
when we get back, we will have a statement and possibly a resolution
from our tribe.

Our tribe is the Crow Creek Sioux from Fort Thompson, S. Dak.,
and I am Robert Philbrick. I am the chairman of the Crow Creek
Sicux Tribe, and with me is Mr. Rencountre. He is the secretary of
the Crow Creek Tribe.

We learned about your bill—and I want to thank you myself be-
cause I feel that it takes a lot of courage for a Senator or Congress-
man to introduce any kind of a bill that is going to affect Indian
people. I have been to Washington a few times, and I have been in
politics for maybe 40-some years. I know that even though we have
a lot of Indian leaders today, it does not look like we speak loudly
enough to let the people in Washington know what we really want.

Even though this bill that you have introduced may not have all
the answers, I think it is the right step to make because we know
that there is a lot of need for improvement in our tribal court system.
I do not want to get too far here. I know it is getting kind of toward
time to quit, I guess, and I want some of these others to say something,

1 See p. 34,
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too. But, it seems to me that when we talk about tribal court, I kind
of have a question whether it is tribal court or not, because the money
comes from the U.S. Government. They all tell us that we have a
treaty; each tribe has a treaty with the United States, and, therefore,
we are treated as a little different, a sovereign country.

When we get to a case that was tried and passed by the Supreme
Court—the Oliphant decision—I know it affected all of the Indian
people, and I know that it was more or less a very cunning way to
use the Oliphant decision, because I was told that it was a weak case
that the tribe had up there. Lawyers from different States, as well
as from South Dakota—the attorney general, Mr. Bill J anklow, was
involved in this—and they spent so many thousands of dollars to take
the case up to the Supreme Court, and this was one of the things that
they wanted to do was to show that the Indian tribal courts cannot
try a non-Indian. I think this is one of the lowest blows that the
Indian people have had to face since T came into politics. I know we
hayve had a lot of times when we had some problems, but we always
talked them over and we seem to have gotten legislation or something
to follow it. I kmow at one time they were trying, the State was trying
to take jurisdiction and we were successful in getting the vote to
overcome this.

So today, I am just going to ask you to give us a little time so
we can properly present you with our statement and also a resolu-
tion, and I will have Mr. Rencountre make some comments of his own.

Senator Meromer. Do you care to say something, Mr. Rencountre?

Mr. RENCOUNTRE, Well, T do not have too much to say. This is my
first time being in tribal politics; I have been in only 2 months, and
this is altogether new to me, ,

But, you know, I will hold with whatever you say. This is the first

fime I have ever seen a Senator, and you look something like me, you
know.

Senator MeLoeEr. Not too much different.

Mr. Rencountre. There is another thing. To solve all this, if all
the white people packed up and went back home, we would not have
trouble here.

Senator Mercrer. What band of Sioux are ¢

N o MBLOKER, WL you from, Hunkpapa ?

Mr. Pamsrrox. Hunkpapa. It is the same band as Sitting Bull’s.

Senator Meromer. And Crazy Horse, and the Crazy Horse Sioux
were from the Oglala?

Mr. PHILBRICR. Yes.

Senator Meromer. Thank you very much, Mr. Philbrick and Mr.
Rencountre.

Now, Dale, would you testify? You had some testimony to offer?
Mr. Kinpness. Yes, I do, Senator, nony To ofert
Senator MeLoHER. Please proceed.

STATEMENT OF DALE KINDNESS, MEMBER, CROW TRIBE

Mr., Kinowess. To avoid any confusion, Senator, at the outset, I
would like to point out that I am a member of the Crow Indian Tribe,

and in case we did confuse you, the two geutlemen that just left are
from Crow Creek.

.....
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Senator MELCHER. Yes.

Mr. Krnpness. I am from the Crow Reservation, and we have a
creek over there called Big Horn Creek. You want to remember;
there is a difference there.

As T pointed out, my name is Dale Kindness. I am a member of
the Crow Tribe, and I am speaking as a member of the Crow Tribe.
There are 6,500 members of the tribe, somewhere in that neighborhood,
and I do not speak for all of them. I speak as an individual member
of the tribe.

I have worked in the tribal court system as a defense lay advocate
for a year and a half now, and as such, my comments are based upon
the experience that I have had during those months and also from
the training that I have had as a member of the tribal council be-
ginning in 1973, )

My first comments deal with section 650(c). I have a problem with
the langunage giving preference to “already reasonably available”
magistrates being appointed. It is an already reasonably available
feeling of Indians generally, that the present exercise of justice doled
out by non-Indian judges who handle Indian cases not unusually
borders upon and is influenced upon feelings of racism. This may
sound ugly, but the truth is not always pretty. Right now, check out
any jail adjacent to an Indian reservation and compare the number
of Indian/non-Indian prisoners therein, and you should find more In-
dians behind bars. Not that Indians are more criminal, but for a
number of reasons, including the results of intentional socioeconomic
and cultural genocide practiced by this Nation.

Many of my brothers and sisters have a great problem with alcohol
which, in turn, leads to and away from, or leads, rather, away from
the social problem to one that is criminal. Thus, the high number of
jailed Indians who face a member of the local white community who
views all Indians as stereotypes. The same is true for the population
of the State penitentiary which, I believe, is somewhere in the neigh-
borhood of 40 percent Indian and 60 percent non-Indian, and this is a
great difference in comparisen to the total population of the State
of Montana in regards to the number of Indians in this State, which
is somewhere in the neighborhood of 50,000 to 55,000. There is a great
difference there.

Perhaps a panel composed of American Indian Lawyers and non-
Indian lawyers can be put together, and this group or panel may be
authorized to select a magistrate for the various reservation communi-
ties, and, of course, there should be a majority of American Indian
lawyers on this panel, for, after all, the American Indian knows the
geservation and the problems there a lot better than the non-Indians

o.

Then, my next comments deal with section 651, jurisdiction and
POWers.

Senator MeLcuer. I do not want you to miss the point, Dale, of 650
(a), which makes the special magistrate subject to the advice and con-
sent of the Senate.

Mr. Kinpness. Well, perhaps it can be brought before this Presi-
dent, whoeever he may be. Perhaps this panel can select a list of possi-
ble magistrates for his final approval. T cannot recall whether or not
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I requested, in this line of thought, that preference be given to Ameri-

can Indian lawyers to sit as U.S. magistrates,

I will continue along with my comments on section 851. Subsections
| ngly infringe upon one of the few remain-
ing attributes of tribal sovereignty that most all tribes and tribal
courts presently exercise, That, of course, is the right to make our own
y them through our various tribal judicial
uage will give the magistrates jurisdiction
to try and punish Indian criminal offenders even though tribal courts

and have been doing so for quite some time.
Oliphant has been mentioned, Oliphant said we cannot try and
punish white criminal offenders in tribal courts, We all know that, but
now, are you proposing that Oliphant be extended to provide that tribal
courts cannot try and punish Indian offenders? I s0, there will be no

hat right. Tribal

] cannot help per-
sonally having that feeling, and express that I feel that this is what the

major long-range objective is; to make our tribal courts defunct, and,
in fact, to wipe out our reservations. Instead of trying to Oliphant us
to death, why not provide that magistrates cannot handle cases involy-
ing Indian offenders when the tribal courts presently are hearing that

(a) and (b) appear to stro
laws and to be governed b
branches. The present lang

are already doing just that

reason or purpose for tribal courts if you take away t
courts will become meaningless; in fact, defunct. I

case? In fact, they are going to the magistrate courts.

I have a few other comments here, but in regards to the statements
made by Kathy Fleury—I believe her name was—was it Kathy Fleury

from BIA?
Senator MeromEr. Yes; it was, Dale.

Mr. Kinpwness. OK. You asked some questions regarding what tribal
courts in that area are exercising civil jurisdiction over non-Indians
in the court system. Down at Crow there, I do not know about the other
tribes; I am not up to date on them, although I should be, I guess. But,
we are exercising civil jurisdiction over non-Indians, In fact, I, per-
sonally, right now, am handling four cases, civil matters, disputes
between Indians and nou-Indians, I have this information available, I

can give some of it to your committee here.

__Senator Mercuzr. We would appreciate it if you will supply it, if
if you can. For instance, for the past year, how many civil cases

ving non-Indians were

involving an Indian and a non-Indian or invol

before the tribal court, the Crow Tribal Court?
Mr. Krnpness. I would be glad to turn that over.t
Senator Mercurr. We will appreciate that.

Mr. Kinpness. A note which you may find interesting: There is one
case pending right now in tribal court in Crow which involves a dispute
between two non-Indians. In fact, both parties are non-Indians, and
under Oliphant, since we think we have the right to listen to these
civil matters, we are exercising that jurisdiction presently between

the parties.

I have heard you say, Senator, in so many words, in regards to the
question of whether or not the jurisdiction under section 651 extends
to Indian criminal offenders, that, in fact, the jurisdiction does not

apply.

Senator Meromer. The jurisdiction does apply if it is an Indian

1 Not recelved at time of printing,
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offender against the non-Indian. Jurisdiction does not apply if it is

dian against an Indian. ) i
anﬁz; KINDgNEss. If it is an Indian offender, in the U.S. magistrate’s
court, and the other party is a non-Indian? OK., You zuée saying that
this jurisdiction, then, goes to the U.S. magistrate’s court? tond

Senator MercHER. Yes; and it is already there. We are not extend-
ing it. That is our interpretation of the law now, and that is the inter-
pretation of Mr. Q'Leary, also. We can describe that as being con-
current, though, with the tribal court.

Mr. Kanpness, Wouldn® that, then L ..

Senator Mercuer. Concurrent, but that it is also a Federal juris-
diction that does exist right now.

Mr, Kinpwgss. Including misdemeanors? ) )

Senator Mercmer. [ncluding misdemeanors. That is the point; yes,
including misdemsanors, Federal misdemeanors. ) i

Mr. Kinpness. Federal misdemeanors. Presently, in Crow tribal
court in those types of criminal matters where, say, the person who
commits the crime is an Indian and the victim is a non-Indian, we
handle those matters now in tribal court. L

Senator MeLcuER. Yes; you can. The Federal law permits it. Pres-
ent Federal law also permits the magistrates to have jurisdiction.

Mr. Kinoness. This bill, then, would take away that right of the
tribal courts and try Indians in cases involving a non-Indian vietim?

Senator Mercmer. Well, it would not, but you can argue that the
preference would be to use the Federal magistrate system, or you
could argue that the Federal magistrate would be more active than
the tribal court, and that, therefore, the concurrent jurisdiction would
be used more likely before the Federal magistrate. We do not know
that that would be the case, but we do view this as concurrent juris-
diction at present; both I'wleral and tribal. _

Myr. KinpnEss. After” enactment of this bill, it does not change
anything? ;

Senator Mercmer, No.

Mr. Kinpwess, Then, could I hear you state now that you would
agree to an amendment to section 651, and that amendment would be
to the effect of what we just discussed; like if there is an Indian
offender this court will not have exclusive jurisdiction over that
case?

Senator MeLcnzr. The bill, as it is written, does not give the magis-
trate court exclusive jurisdiction over it, but you ecould view that the
outcome would be that the magistrate court would be the more active
court, more active than the tribal court. And, since there is concurrent
jurisdiction, might act quicker. I do not know that that would be the
case, but you could argue that if you would like,

As to any proposed amendment that you might have to the bill,
we would be glad to consider any that you recommend, but I would
not want to try to pass judgment on it at this time. T am merely trying
to tell you what we view this proposed bill to cover and exactly how
it does cover it as drafted.

r. Kinpness. I believe that is where the strongest opposition is
here, because as I mentioned, we are exercising jurisdiction over In-
dians who commit a crime against non-Indian, and we feel that you
are infringing upon our rights.

71-0i15 0 81 ~ 8
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Also, in regard to some of the questions Alex Laforge raised earlier.
You did give him a definite answer like in regard to application of
State gambling laws and application of State lottery tickets, and you
stated that the State laws will not apply in those instances.

Senator Mzrcuer. If they apply now, we do not change it. We have
never seen them applied, so we do not know.

Mr. Kinpngss. Incidentally, sometimes when we have our hand
games, we have about 3,000 members of the tribe there, and they are
betting. This is an old custom. T would like to see any cop go down there
and try to arrest 3,000 of my members of the tribe at one of the hand
games,

With that, T have nothing further to add, and thank you very much.
f you have any question, I will try to answer them. -

Senator Mercurr. We are glad to have your testimony, Dale, and
we will review any proposed amendment that you would like to sub-
m1t or take it from your testimony, however you want us to do it.

Mr. Xiwpness. I understand the record is open for an additional
14 days?

Senator Mer.cmer. Yes; it is,

Mr. Kinpyess. Thank you, Senator, very much,

Senator MeLcmer. Thank you.

I understand that Carol Redcherries of the Northern Cheyenne
Tribe would like to present some testimony. We are under limited
time, Carol, because we are approaching the end of our day.

Ms. Repcrrrrims. Thank you for your time,

Senator Mercrer. The Northern Cheyenne Tribe was notified of
the hearing and invited to testify. We did not get any response from
the tribe. :

Ms. Reponzrries. I didn’t even know this was happening until a
couple of days ago. Otherwise, I could have submitted a prepared

statement. It was kind of a last-minute thing, but thank you for let-
ting me in.

STATEMENT OF CAROL REDCHERRIES, JUDGE, NORTHERN
CHEYENNE TRIBAL COURT

Ms. REDG;-IERRIES.. The Northern Cheyenne Tribe at one time, some
years ago, did have jurisdiction over nonmembers, and we saw nothing
wrong with it and initiated jurisdiction without any trouble. In fact,
when Oliphant came onto the scene, there were a’lot of Caucasian
people that were disappointed and stated that they would still prefer
to come into our court at any time; that they trusted us with handling
any kind of problem that they had. We, as a tribe, or as the working
people in the areas that this affects, we were very sad to hear this
decision made by the U.S. Supreme Court, because what it has done is,
it has hindered us in many ways of trying to protect our people.

As dyou know, we are surrounded by, maybe in due time 100 percent,
coal development. There is going to be an influx of nonmembers, We
feel that there is just no way that we can prevent our people from
the harassment and different problems that this is going to create

on the reservation, and at this time, you know, since Oliphant, it has
really been a great hindrance.
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The Oliphant decision has really messed us up, because as a tribe, -

I feel that we were doing just fine until Oliphant came along. Prior
to that, we had built up our court system. It was a poor court system.
However, we had determined people. We had determined, enrolled
members that got in there and did the best they could on what little
we had. You can look; you can make comparisons with our Indian
court system, all Indian court systems, and the U.S. court systems,
and, you know, you folks are considering precedents that were initiated
clear over in Mother England, whereas our court systems have been
established since 1936, and we have had to come right up to par with
your court system with hardly nothing to operate on.

Ever since we have been on reservations, it has always been an act
of Congress or maybe an Executive order or the U.S. Supreme Court.
The three different bodies of the U.S Government have always come
down with something or other, and sometimes they conflict, and here
we are sitting back here on the reservation, and we are wondering, “Just
what are they going to think of next ?” or “What are they going to take
away next?” And every time they make these kinds of decisions, seems
like there are no Indian people involved, which I think is important.
Just like Mr. Kindness stated, there should he some Indian attorneys
sitting up here on this committee to hear what we have to say. They
do understand and know because they come from there.

And the way things are now as far as this magistrate—Federal
magistrate—coming onto the reservation, I am totally against it be-
cause I feel that it is going to be a confused mess once it gets started
because there are going to be some Indians that will not want to be
handled by the Federal magistrate. They will prefer to be handled in
their own Indian court.

When it comes to Federal magistrates and this new system that
should be enacted, whenever, next year, I guess, I think that it is going
to be a little bit more expensive than what you really are planning on,
because you are going to have to have some Indian interpreters in
there. You are going to have to have people in there who are familiar
with the language, because we have some offenders that do not under-
stand English too well. They cannot write very well. And, when they
come into a Federal magistrate’s court, that’s going to be a problem
for the magistrate.

So when Oliphant came into focus it really meant that no doubt some
other things were going to be thought of, which is this Federal magis-
trate thing. ’

Senator MeLcrEr. Well, what would you suggest ?

Ms. Recmerries. For what?

Senator MeLcHER. In view of Oliphant, what would be your sug-
gestion ?

Ms. Rencurrrins. I wish the U.S. Supreme Court would just do away
with that complete situation and let us continue to try and work toward:
the objectives of the U.S. Government and have three branches of gov-
ernment just like the U.S. Government. We will eventually get there,
but we just started in 1936, and now you have these different acts
coming along. Every time an act comes along, we have to take an about-
face and start doing something else or we lose something someplace.

Senator MercuER. Well, Carol, first of all, this is an Indian attorney
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sitting to my right, and second, in view of Oliphant, what is your
recommendation ? )

Ms. RencuErrrzs, My recommendation is that hopefully the tribes
that do not want a Federal magistrate on the reservation will speak up
and say so, because I believe it is going to really confuse things, and
there is going to be that confusion and no decisions out thers that the
Indians will have to make, Many of the Indians will want to be handled
in their own court. I know that,

Senator MELCHER, Well, of course, that would remain the case under
this bill for an Indian-versus-Indian dispute. But it could be, under
this bill—because there is 2 Federal magistrate present on the reserva-
tion—that a dispute, or a case involving an Indian against a non-In-
dian, would get into the Federal branch of court, Rut that is only one
thing. You do not like the Oliphani decision, and you testified that the
Northern Cheyenne tribal court system is not working good involving
non-Indians since Oliphant. It you do not view this as a solution to
Oliphant, I am asking you, from your point of view, what would hs
your recommendation for a solution to the Oliphant decision,

s. REpcuERRIES. T do not know if it could ever happen, but I wish
that the U.S. Supreme Court would do away with it,

Senator MELcHER, Well, it would have to be a reversal, and it does
not seem to be happening. T do not believe there are cases of g similar
nature proceeding through the Federal court system to the Supreme
Court. So, I am Just asking you; you.don'’t like this approach; do you
have something to offer as a countersolution ?

s. Repcmerriss, I do not have anything to offer you, but as far
as the tribe, our tribe, is concerned, we do have a very hard law, and
that is the exclusion law. The exclusion law states that if 5 nonmember
commits one crime on g reservation, then we can exclude them, and
that is a very hard law, because there is a certain amount of outside
people we need.

Senator MErcuzr, Tt may not even be constitutional,

Ms. REDCHERRTES, Well, it is there, and we use it.

Senator Maromer. T do not think yeu could impose it.

Ms. RepcmErRIES. We have imposed it.

Senator Mrromer. I do not know how you would
a non-Indian in view of the Oliphant decision.

Ms. Repcrerrres. This falls under the civil area.

Senator Mercmer. Well, OK, if it is civil. But, in a criminal offense
by a non-Indian on the Northern Cheyenne Reservation, you do mot
have any authority under Oliphant to use some sort of an exclusion
ordinance of the tribe against a non-Indian, as far as I know.

Ms. REpcHERRIES, Wo have, though. We have. There have been non-

members that have been excluded, and they have gone rather than
stay.

Senator MeLcirer. They h
pute over it

Ms. Repcuerrims. T am really concerned, T just glanced at the bill,
and I do not think it is a good thing for reservations at all.

Senator MeLceer. Thanik Yyou very much, Carol. We appreciate your
volunteering to testify, and it helps us.

This is the end of our hearing today. We will hol
ord open for 14 days. The hearing is adjourned.
iereupon, at 5:05 p.m.,, the hearing was adjourned.]
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RELATED MATERIALS RECEIVED FOR THE
HEARING RECORD

COMMENTS OF THE ADMINISTRATIVE Orrice or TiE UnNtred STATES
Courts ox S. 2832

ADMINISTRATIVE OFFICE OF THE
UNITED STATES CCURTS
WASHINGTON, D.C, 20544

WILLIAM E. FOLEY
DIRECTOR

September 4, 1630
REC'D SEP 8 1980

JOSEPH F, SPANIOL, JR,
DEPUTY DIRECTOR

The Honorable John Melcher
The United States Senate
Washington, D.C. 20510

Dear Senator Melcher:

a2quested a study and comments on 5.2832, .
a bil%ogoh:§§a§1§sh a system of special magistrates within

Indian country. That proposal will be presented to the .

Judicial Conference of the United States for its official
comments later this month.

legislation has been reviewed by this office
and bghihe %udici&l Conference's Committee on the Admlpizée
tration of the Federal Magistrates System and its Commz.d ® e
on the Operation of the Jury System. In light of yourt ei
for an early response, and without prejudlce to the actua
consideration of the bill by the Judicial Conference the
itself, I am writing to offer the following comments on
proposal:

1. The creation in the distric% cour;slof a
separate, parallel system o specia
magistraéeg having 1imited.jurlsdiction
concurrent with that of United States
magistrates is unnecessary an@ should
be opposed as a matter of policy.

. appears that the real need which the

2 {ggiggation seeks to address is not the
availability of judicial services, but
the appropriate level of enforcement of
criminal laws in the Indian country.
That is a policy matter for determina-
tion by the Executive and Legislative
Branches.
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The Honorable John Melcher Page 2 {

3. The bill's specific provisions for juries in
cases before special magistrates should be
opposed on the following grounds:

(a) The provision for the maintenance of
. separate jury pools by the special
magistrate would be costly and,
essentially, duplicate the work of
the court's jury commissioner,

(b

~r

Restricting the composition of juries
to "persons who actually reside within
the reservation in which the offense
is alleged to have been committed"
reépresents a sharp departure from the
philosophy of the Jury Selection and
Service Act of 1968 which establishes
a right to a jury randomly selected
from a fair cross section of the
community,"

(c) Requiring the magistrates to compile
an independent list of persons "eligible
or registered" to vote in state, local,
or tribal elections is inconsistent
with the provision of 28 U.s.C,. § 1863
(b) (2) prescribing the use of local
voter registration lists or lists of
actual voters.

(d) Limiting the size of the jury to six
persons is an unprecedented departure
from the traditional practice of
having 12 jurors which has governed

[

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WASHINGTON, D.C. 20544

WILLIAM E, FOLEY

DIRECTOR October 28, 1980

JOSEPH F, SFANIOL, JR.

DEPUTY DIRECTOR

Honorable John Melcher
Chairman, Select Committee
on Indian Affairs
United States Senate
6313 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr, Chairman:

You have requested the views of the Judiciary on S, 2832,
a bill to provide special magistrates in the Indian country.
On September 4th I informed you of the comments of the commit-
tees which had considered the bill on behalf of the Judicial
Conference of the United States.

The Judicial Conference itself met on September 24th and
25th and adopted the recommendations of its committees. Accord-
ingly, the following comments represent the views of the Judicial
Conference on the proposal:

1. Your remarks on introducing the bill suggest that
the need addressed by the legislation is primarily
one of appropriate law enforcement on Indian reser-
vations. The availablity of federal judicial services,
however, does not appear to be a major factor in the
current level of enforcement of the criminal laws in
the Indian country.

the trial of federal criminal cases.

2, Should the number of cases prosecuted in Indian country
increase and the availability of federal judicial re-
sources become inadequate, the existing United States
magistrates system has sufficient flexibility to
permit the allocation of additional magistrate
positions on a case-by-case basis. In light of the

A copy of a study of $.2832 prepared by this office for
con81qerat10n.by the Magistrates Committee ig enclosed for
your information. I am also enclosing a copy of a letter

from the Chairman of the Jury Committee which discusses that
aspect of the bill in more detail.
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, flexibility inherent in the prasent system, the creation of
Sincerely yours, A i a new and separate system of magistrates having overlapp-
' ing jurisdiction is not necessary.
N. >
AC b [ 3. The bill's specific provisions for juries in cases
William E. Foley before the special magistrates should be opposed on
Director * ; o the following grounds:
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; Thank you again for the opportunity to comment on
this important bill. We look forward to working with
you and your staff in making our judicizl system as
accessible and effective as possible.

(a) The provision for the maintenance of
Separate jury pools by the special magis-
trate would be costly and, essentially,
duplicate the work of the court's clerk
or jury commissioner.

X5
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Sincerely yours,

Cul B
William E. Foley
v Director

(b) Restricting the composition of Jjuries to L4
"persons who actually reside within the
reservation in which the offense is
alleged to have been committed" may
depart from the philosophy of the Jury
Selection and Service Act of 1968 which v
establishes a right to a jury selected
"from a fair cross-section of the com-
munity." That act established the ju-
dicial district or division as an ap=-
propriate "vicinage" for jury selection.

Enclosures

(e) Requiring the magistrate to compile an
independent list of persons "eligible or
registered" to vote in state, local, or
tribal elections is inconsistent with the
provision of 28 U.S5.C. § 1863(b) (2)
prescribing the use of local voter regis-
tration lists or lists of actual voters.
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(d) Limiting the size of the Jjury to six
persons is an unprecedented departure
from the traditional practice of having
12 jurors which has governed the trial of
federal criminal cases.

e
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A copy of a study of S. 2832 prepared by this office for
consideration by the Committee on the Administration of the
Federal Magistrates System is enclosed for your information.
Also enclosed is a copy of a letter from the Chairman of the
Committee on the Operation of the Jury System which discusses
the jury aspects of the bill in more detail.

g

We are concerned that the problems in the Indian country N
which you have described might ever be the result of a lack
of sufficient judicial resources. Accordingly, the Adminis-
trative Office will continue to study the judicial workload
in the Indian country and the availability of magistrates to
meet those needs. A report on that study will be presented . | ! .
to_the Magistrates Committee of the Judicial Conference. We ks o ’
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will be happy to provide you and members of your staff with
that report when it is completed.
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA
" P. O. Box 013009
Mlaml, Florlda 33101

C. Clyde Atkins
Chiet Judge

August 26, 1980

Honorable Charles M, Metzner

United States Senior District Judge
United States Courthouse

Foley Square

New York, New York 10007

Dear Judge Metzner:

I understand that
of the Federal Magistrate
the bill §.2832, which ha
Committee on Indian Affai
cial Conference.

your Committee on the Administration
s System has recently had befoyve it
s been referred by the Senate Select
rs for study and report by the Judi-

As you know, this bill is also of interest to the Com-

mittee on the Operation of the Jur i i

_the i t y System, which I chair.
In.e§tab11§hlng special magistrates with jGrisdiccion over
crlmxnal_mlsdemegnor§ alleged to have occurred on Indian
reservatioris, this bill would make the following three funda-

mental changes in existing 1 i j
seleation ges in e o jugy:aw and procedure regarding jury

1. Proposed section 653(c) (1) of title 2 i
be enacted by this bill, would restrict the compgéiiio;to¥oyig-
ies in the"trzals of misdemeanor cases before the special magis-
trates to "persons who actually reside within the reservatioﬁ
in which'the offense is alleged to have been committed." This
restricted locus of selection represents a sharp deparéure from
thg philosophy of the Jury Selection and Service Act of 1968
which has governed the selection of all federal juries since
that time. The Act requires at 28 U.S.C. §1861 that all 1iti-
gants in fcdeEal courts shall have the right to juries select-
ed at random "from a fair cross section of the community in
the d}stylct! or division wherein the court convenes." In
Iestricting Jury se}eccion to a small geographical portion
of a_judicial district the proposed legislation sharply con-
tradicts existing statutory policies and may violate consti-
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Honorable Charles M. Metzner
August 26, 1980
Page 2

tutional principles as well. Of particular significance in
this regard is the question whether it is appropriate for
inhabitants of Indian reservations to be judged solely by .
their fellow inhabitants without any opportunity for outside
residents of the judicial district to be included.

2. It would be provided at section 653(c)(2) that the
special magistrate shall develop a list of persons for pur-
poses of jury selection, which lists shall be derived or com-
piled from lists of persons "eligible or registered" to vote
in state, local, or tribal elections. This is a departure from
the provision 0f°28 U.S5.C, §1863(c)(2), which now requires
that prospective jurors shall be selected from voter registra-
tion or actual voter lists of all political subdivisions with-
in the judicial district or a division thereof.

3. Section 653(c)(3) would provide that the trial by
jury, in misdemeanor cases where.there is such a right, would
take place before juries of six persons. This is, of course,
unprecedented in the federal system in that federal criminal
cases have never before been tried to juries of less than 12.
Compare Colgrove v. Battin, 413 U.S5. 149 (1973), with respect
to reduction in jury size for civil trials by local court rule.
It is true, of course, that the Supreme Court has considered
and in some instances approved the trial of state eriminal
cases to juries of less than the traditional 12, See, e.g.,
Williams v: Florida, 399 U.S. 78 (1970) and Burch V. Louisiana,
GGIU.S. . 130 (1979). . -

OQur Committee defers to the Magistrates Committee on
the more fundamental issues raised by the bill, namely the
appropriateness of special magistrates and of making these
sorts of special provisions regarding misdemeanor cases aris-
ing on Indian reservations. Nevertheless we want you to be
especially aware of our reservations regarding the above-cited
issues as to jury selection and trial. We urge that you ask
the Judiecial Conference to cite these issues in its response
to the Congress. If the Jury Committee can be of assistance
in undertaking any further study which may be necessary con-
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Honorable Charles M. Metzner
August 26, 1980
Page 3

cerning this legislation, you are most welcome to call upon

us or our staff.

With kindest regards and looking forward to seeing you

in September, I am

Sincerely,

: de

C. Cbhyde kins

United States District Judge

CCA:ct

bec: ATl Members Jury Operations Committee
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SPECIAL MAGISTRATES FOR INDIAN RESERVATIONS

Legislation has been iantroduced (S. 2832) which would
authorize the appoigtment of special magistrates to hear
cases arising within Indian reservations. The bill's sponsor,
Senator Melcher, has requested the views of the Judiciary on

the proposal.

Purpose

The bill seeks to improve the enforcement of existing laws
on Indian reservations. No change would be made in present
jurisdictional provisions. Senator Melcher has explained the
need for the legislation:

Mr. President, many of the complaints of Indians and non-
Indians relate to lack of enforcement of laws or hardships
imposed on defendants, witnesses, and families arising from
the distance of Federal courts from reservation area. Federal
investigators are many times slow to respond to requests for
investigations; U.S. attorneys are reluctant to undertake
prosecutions for offenses (particularly minor offenses)
occurring miles from the courthouse, particularly when
obtaining witnesses may be difficult; witnesses are re-
luctant to respond to subpenas which require them to, txavel
great distances; obtaining juries which are representative
of the community in which an offense occurs is not possible.
Establishment of magistrate courts to sit in Indian country
will not correct all of these problems, but it can go a

long way to resolving many of the problems.

Provisions

1. Special Magistrates

The proposal calls for special magistrates to be appointed by
the President as officers of the district courts, Preferential
consideration is to be given to qualified incumbent United

States Magistrates for such appointments. [It is not clear

Bt
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whether one individual could serve in both capacities.] The

bill would adopt the provisions of the Federal Magistrates

Act as to administration except in the following instances:

(a) A special magistrate must reside within the reservation

(b) -

(c)

(&

(e)

(£)

or reasonabiy adjacent thereto.

The President would determine ‘the need for each special
magistrate position and whether the position would be
fuli-time or part-time.

The qualification and selection provisions of 28 u.s.c.
§ 631(b) are not adopted, except for the 5-year bar
membership requirement.

The President would fix the compensation of part-tine
special magistrates. _

The proposal does not incorporate 28 U.S.C. § 638(a)
which requires the Director of the Administrative
Office to furnish each magistrate a copy of the United
States Code and authorizes him to prescribe and provide
docket books and forms,

The proposal also omits references to 28 U.S.C, § 604
which provides certain authority for the Director of the
Administrative Office to supervise the United States

magistrates system.

Jurisdictional Provisions

(a)

Within the boundaries of the reservation to be served,

a special magistrate will have the aﬁthority to con-
duct preliminary commissioner-type proceedings in any
criminal case and to conduct trials in misdemeanor cases.

The misdemeanor trial jurisdiction would differ from that
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of the United States magistrates in that (1) the
special designation of the district court would not be
required; and (2) the defendant would not be permitted
to elect a trial before a district judge.

(b} Each speéiai magistrate may also be authorized by the
district court to exercise any other power or duty of a
United States magistrate.

Remand of Custody

The bill authorizes a special magistrate, upon a determin-
'ation that Federal jurisdiction over the alleged offense is
lacking, 'to order the defendant remanded to the custody

of the appropriate law enforcement officials.

Enforcement Officers

Tribal police officers and other law enforcement agents
are specifically authorized to execute orders of special
magistrates, to the extent that the officers have geo-
graphic jurisdiction.

Lay Representation

The defendant's right to counsel would be extended‘to in-
clude a right to be assisted by a "lay spokesman."
Provision is made to immunize such "lay spokesmen" from

prosecution for the unauthorized practice of law.

Juries

(a) The proposal requires that the special magistrate maintain

a list of eligible jurors, in consultation with tribal
authorities and county and municipal officials.
(b) Only persons who reside within the reservation would

.

be eligible to serve on the jury panel.

(c) .Juries in trials before special magistrates would

consist of six persons.
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i
7. Federal Criminal Jurisdiction i | of Federal prosecutors to vigorously discharge those :
The bill 1d i N duties within existing law. Among other reasons given is an
would not amend the basic Federal criminal statutes i excessive caseload. This provision authorizes State and tribal i
establishi e . X 4 police officers as well as Federal officers to initiate i
shing jurisdiction in the Indian country (18 U.S5.C. §§ L proceedings before the special magistrate. The provision :
1152 & 1153). s i : contemplates that most of the minor offenses charged will i
- ©Senator Melcher has stated that "The United § E be informally presented by police officials as in the cur- ‘
State lread L % E rent practice now for minor offenses in much Federal H
s already has jurisdiction over an ample number of offenses : . enclaves as national parks. i
in Indian country." - ! The £lexibility of the present Federal Magistrates Act E
Comments * ] ! v provides ample assurance that judicial officers will be available |
1. Special Magistrates ] ‘é to hear any misdemeanox cases which may be prosecuted. According-
Assuming that a need exists for additional magistrates to v 2 ly, the creation of an additional tier of speciel magistrates |
; - i ¥ . ]
handle offenses on Indian reservations, mno justification has g § is unnecessary and is opposed, as a matter of poliey. !
. 3 ! :
been presented for establishing a separate tier of magistrates. f 2. Jurisdiction
The Federal Magistrates Act now provides ample authority for the } The jurisdictional provisions are closely patterned after :
Judicial Conference of the United States to establish additional f the existing Federal Magistrates Act. A special magistrate's !
. . ] . ;
United States magistrates at appropriate locations to handle i jurisdiction would be limited to the conduct of proceedings in
whatever cases are actually prosecuted. criminal cases arising in the Indian. 'Flexibility is provided :
More lmportantly, no need has been demonstrated for additional { for each district cosurt to assign :any other duty which a ?
magistrates. United States magistrate positions have been Rf ( United States magistrate might perferm, If a special magistrate

authorized to handle cases arising in Indian country. The system is created, the proposed jurisdictional prévisions would

be apﬁropriate.

volume of cases brought before such magistrates, however,

has generally been minimal. Magistrates are judicial officers
who hear and decide cases.

Senator Melcher's introductory remarks, however, indicate
that prosecution policies and allocations of law enforcement
personnel, rather than the availability of judicial officers,

p are the real_problem which the %ggislation is designed to remedy:

[The auphorization‘for tribai and State police officers to

investigate and present cases] may be the most important

Provision in this bill for purposes of implementing

‘ ex%sting Federal jurisdiction. One of the most serious
; criticisms to emerge from our March hearing was the failure

Ry

The jurisdiction proposed, however, overlaps that exercised
by United States magistrates. Accordingly, the bill should
clarify what preference, if any, should be given to prosecuting
offenses in Indian'country before special magistrates and
what residual authority, if any, would be left to United States
magistrates.

The bill contains several special procedural provisions
applicable only to triale hefore special magistrates. If

residual authority in such cases is retained by United States

S

magistrates, there should be a clear statement as to the
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applicability of the special provisions when a case is heard by
a United States magistrate.

3. Remand of Custody

Ordinarily, when a federal court determines that it lacks
statutory lurisdiction over a criminal defendant, the charges
are dismissed and the defendant ig discharged from federal
custody. Whether the defendant continues to be held on
potential charges within a State's Jurisdiction generally
depends on the existence of cooperative agreements among the
respective law enforcement agencies and the willingness of
the prosecutor of the respective jurisdiction to pursue the
charges. Thete does not appear to be any reason to require more
extensive judicial intervention in such matters in cases
arising in Indian country.

4. Law Enforcement Authority

The authorization for tribal and State police officers to
become involved in cases before special magistrates'is
primarily a policy question for determination by the Congress,
The Congress should also consider the importance of the role
of the Department of Justice, particularly in the prbsécution
of eriminal cases under 28 U.S.C. §§ 519 & 547.

5. Lay Representation

The Congress should include in its consideration of the

issue of lay representation:

(a) The responsibility of the court to insure that the
defendant is adequately represented by his chosen
spokesman; and

(b) The potential unavailability of funds under the
Criminal Justice Act to compensate lay representatives

for defendants eligible under the Act.

e e i
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Juries

(a) Authority now exists for United States magistrates
to preside over jury trials. Jury panels for cases
before magistrates, however, are drawn under a district's
existing plan. Providing separate arrangements for juries’
for magistraées would entail substantial, unnecessary
duplication of effort,
The bill would require separate jury panels for Indian
reservations. The existing experience under the Federal
Magistrates Act does not indicate that there would be
a sufficient number of jury trials to Justify the expense
and buxdens of establishing a parallel jury éelection
process,

(b) The bill goes beyond a requirement that persons residing
on a reservation be included in jury panels. It 1imiEs

\ jury panels to only residents of the reservation involved.
Demographic information necessafy to an assessment of the
full implaications of that provision are not available
to us at this time. The provision, however, does raise
a substantial possibility that there will be a number
of instances in which a jury selected from the residents
of a reservation alone will not represent an adequate
cross-section to survive constitutional challenge.

(e) Juries of only six persons are not mandated under
any other Federal criminal statute. The Supreme Court
has approved State provisicns for six-person juries
and less-than-unanimous verdicts when there are more
than six jurors. Presumably, this provision would

pass a constitutional challenge.
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The trial jurisdiction involved here would inelude
misdemeanors. Petty offenses would involve Jury trials
only to the extent required by the Constitution, If
Federal experimentation with six-person juries in
criminal cases is deemed to be advisable, the types of
cases involved in the proposed legislation may well

be an appropriate starting point,

7. Federal Criminal Jurisdiction

Present law is not clear as to jurisdiction over ecertain
offenses-~ particularly so-called "victimless" crimes. Many
of these offenses are typically classified as misdemeanors.
In considering the proposal, the Congress might also weigh
the desirability of clarifying the matter.

Conclusions

1. The real question which the legislation seeks
to resolve is the appropriate level of enforcement
of crimiﬁal laws in the Indian country. That is
a policy matter for detexrmination by the Executive
and Legislative Branches, '

2. As a matter of policy, the creation of a separate,
parallel system of magistrates in the distriet courts

is opposed as unnecessary,
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WASHINGTON, D,C, 20544

W nearon Jduly 2, 1980

JOSEPH F. SPANIOL, JR,
DEPUTY DIRECTOR

Honorable John Melcher
Chairman, Select Committee
on Indian Affairs
United States Senate
6313 Dirksen Senate Qffice Building
Washington, D,C. 20510

Dear Mr. Chairman:

Thank you for requesting our views on S. 2832, The federal
Judiciary responds to congressional requests for comment through the
dudicial Conference of the Upited States. I have today referred your
request to the chairman of the Judicial Conference's Committee on the
Administration of the Federal Magistrates System,

That committee is now scheduled to meet on July 25-26, 1980.
Although yourJune 19 letter specifically requests our response within
thirty days, I hope you will be able to accommodate a slight extension
of that time period. As soon as the Conference's committee has
formulated comments for review by the Judicial Conference, I will
notify you of the committee's action.

Sincerely yours,

b1

William E. Foley
Director
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J0MH MELEHER, HONTAKA, CHAIRMAN
Bt DEGoairy AW AR oAt oata:
MAX 3, RICHTMAM, STAPP DIRECTON
Alnifed Diafes Denafe
EELECT COMMITTEE ON INDIAY: AFFAIRS
. " WASHINGTON, D.C. 20310
y Pa ’\(‘)__LI)Q 7/\
ﬁ 42?1‘ YN
~ '/(/,p U[/[étp Al
t]’ ""Cc_{ "0]\90&
T Aipler, ¢ - June 19, 1980
- Qprafp,. Yo
N ten® -’\

MY \
S rmn S
william E. Fofayt""
Director
Administrative Office of
U.S. Courts
Washington, D.C. 20544

Dear Mr. Foley:

The Senate Select Committee on Indian Affairs is herewith
transmitting S, 2832 for your study and report thereon.

It is requested that 30 copies of your report on this bill

be supplied for the use of the Committee and the staff,

It is the hope of the Committee that your report may be
submitted withirf 30 days, or that we be advised if any delay
beyond this time period is necessary.

Sincerely,

7t
John Melcher
Chairman

Enclosure
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CORRESPONDENCE

JOHD MELTHER, MONTANA, CHAIRMAN

DAMIEL K, INGUYE, HAWAL WILLIAM W, COMEN, MAINE
DDNAS DECORCINY, ARIZ. MARK O, HATFIELD, OREQ,

MAX 1. RICHTMAN, STAZF DIRKSTOR

Alnited Dlafes . Denale

SELECT COMMITTEE ON INDIAN AFFAIRS
WASHINGTON, D,C, 20510

June 23, 1980

To: The Tribal Chairman of
all Federally recognized
Indian tribes
Tribal Attorneys
Indian organizations

On June 16, 1980, I introduced in the Senate, S. 1832, a
bill to establish special magistrates with jurisdiction over
Federal offenses within Indian country. I accompanied the
introduction of this bill with extensive remarks in order to
outline the purpose of this legislation and the need for its
enactment. A copy of these remarks and the bill as reported
in the Congressional Record is enclosed.

For a number of years I have discussed with attorneys,
tribal and legislative leaders support for the establishment
of full-time magistrates to serve their reservation areas.

In March of this year, the Select Committee on Indian
Affairs held three days of hearings on jurisdictional issues
in Indian country. The essentials of this legislation, the
sections on jurisdiction and practice and procedure, were
considered in those hearings and received strong support from
the witnesses who.addressed the concept. This bill, s. 2832,
is the outgrowth of those hearings.

Our Select Committee on Indian Affairs will be holding
hearings, both in the field and in Washington, D.C., in the
coming weeks. ¥ would appreciate receiving your comments on
this bill in order that the Committee may give due consider-
ation to your recommendations.

With best regards.

Sincerely,

John Melcher
Chairman

e .
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SAN JUAN TRIBAL POLICE

P.0. BOX 42
SAN JUAN PUEBLO, NEW M..XICO 87566

A. MARTIN ESPINOSA TELEPHONE
Chief of Police 852-4257

June 4, 1979

Senator John Melcher
Chairman, Senate Select
Committee on Indian Affairs
Dirkson Senate Office Bldg.
Washington, D.C., 20510

Dear Senator Melcher,

Sunday last, I read an article in the Albuquerque Journal titled,
"Law, Order Need Cited For Indian Lands'". This article presented
your views on the need for a stronger Federal presence on Indian
reservations. I fully agree that a U.S. Magistrate should be
placed in a position that is more responsive tc the needs of the
Indian Communities, Positive programs can come about using this
method, because prosecutive and other law and order questions can
be answered first hand.

As it stands now, the San Juan Tribal Police (San Juan Pueblo,

New Mexico), are dealing effectively with crime, but thats where

it ends. In over two years, we have not had a single Federal
Prosecution for Felonies committed on this reservation, Many things
have contributed to this fact. Poor investigations, lack of cooper-
ation between agencies, jurisdictional problems, distance between
agencies and the nearest U.S. Magistrate and much more, What this
adds up to is poor communication between all concerned.

The Police Department I administer is currently contracted through
and by the Bureau of Indian Affairs. To make your proposed solu-
tion to the Law and Order problem workable, contract tribes must
be adequately funded. Once this is done, Tribal Police Agencies
can truly become competent, professional organizations, Currently,
Tribal Agencies subsist on meager Fiscal Year Budget Contracts.
These contracts are based on statistics; but do not take into
account the number of incident/calls that are handled monthly by
the Tribal Police. If the tribes could count on a certain yearly

“allotment, policing would take on a new meaning. Personnel, equip=-

ment and training would be the best, subsequently Law Enforcement
in Indian Communities would be on equal ground with city, county,
state and federal agencies, Tribes could plan new strategies to
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Page 2
June 4, 1979

combat crime, and the Bureau of Indian Affairs and Federal Bureau

of Investigators could count on thorough well planned investigations.
(I've included statistics on the number of Incident/Calls that this
agency has handled for a 9 month period,) In other words Senator,

I consider my agency to be one of the few that is effectively com-
bating crime, but we need help in this endeavor. I applaud your
stand and look forward to working with you,

If I can be of any assistance in the future, please feel free to
contact me,

Very Truly Yours 27%C:>
N 2 £ .
A. Martin Espinosa, :

Chief of Police
San Juan Tribal Police
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SAN JUAN TRIBAL POLICE
STATISTICS
SEPTEMBER 6, 1978 THROUGH MAY 25, 1979
l. Police Assistance......,...0...... B I T N 1% 2
2. Abondoned Vehicles & Stolef. . iiiiinniininnnn.n, cedreaes., 39
3. Family Disturbances & Other...,........ D K11
4. Accident Investigations.........,...... DR K | =
5. Agency Assists,, R R T T T
6. Alarms.......,......................... L |
7. Burglary & Follow-up......................... L K |
8. Public Huzards............................... cereeaiiaeas, 23
9. Homicide FOlloWw-ups................... T ‘
10, Liquor Violations.......................................... 13
11, Narcotics Investigations................................... 30
12, Premise Checks.............................................755
13. Motorists, Assiscance......................................322
14, Requests to Locate................................‘........ 22
15, Escorts, Prisoner, Funeral, Other........‘....‘............303
16. Runaways & Missing Persons................................. 18
17, Subpoena Service, Warrant Service......................‘...265
18, Traffic Enforcement, Citations, LR 2 £
19, Robbery, Armed, Other...................................... 3
20. Enforcement, Other-Assault, Vice, Petty Theft, Minor Police 4
Services..............................................‘...306 ;
TOTAL 4194 T
Average number of Incident/Calls per .month is approximately 466,
This report does not take into account the summer months, which are
traditionally the busiest time fo the year. This department hendles
the Incident/Calls with a winimum staff of 7 men and 3 Dispatchers,
The vfficers are certified and are profesgionals. Training is ’
given once a week, and includes keeping abreast of new techniques
and physical training.
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ZIONTZ, PIRTLE, MORISSET, ERNSTOFF & CHESTNUT
ATTORNEYS AT LAW

STEVEN S, ANDEROON
RICHARD M. BEHLEY
STEVEN H. CHESTNUT
BARRY D, ERNSTOFF
MOSHE J, GENAUER
FRANK R, JOZIWIAK
HMASON O. MORISSET N aeo
ROBERT L. PIRTLE RFC'D i»l';‘.'-‘f'( {L('l ;:'-DU
THOMAS P, SCHLOSSER 2
SAMUEL J. STITNER
WJAMES L.VARNELL
ALVIN J, ZIONTZ

SEATTLE, WASHINGTON 98(104

March 20, 1980

Senator John Melcher
1123 Dirksen Office Building
Washington, D.C. 20510

R2: Indian Magistrates Concept

Dear Senator Melcher:

You indicated at the hearing regarding tha Indian
Magistrates Concept on Tuesday, March 18, 18, that the
record would Be open for the filing of additioumal materials.
In that comnection I enclose herewith & lewter from Mr.
Herbert A. Becker, Asslstant United Stater Atterney for
the District of North D.akota, to Mr., Melwin Gouy Bear,
Captain «f# Police .©f the Deviis Lake Siow: Trdian Tribe,
deted Janaary 2%, 1930, in which he poiucs out that Magis~-
trate Dosch, the .ocal magistrate, had dismissed citations
far illegal faishiry of four nen-Indians because the Tndian
trust land was not pusted.

It is exactly this kind of refussl to prosenute non-
Indiay trespassers orn Indian land on hypertechnical grounds
that wmalwa it imperative that Congrass enact z stakube em—
bodying the Indisn Magistrate Concept. TE you need further
informetion in this regand, please afvise ne.

Very truiv yourr,

ZIONY%, TIRTLE, rHORISSET,
ERNSTALF & CHERTNID

T~ D
_— .
N b2 otk
Py: TRobert L. Fircle

Ene,
RL.Z:em

bcc:} Pete Taylor w/Enc.

AREA CODE 206
PIONEER BUILDING, 600 FIRST AVENUE 823-1288

TWX Di04444047
ZIONTZFIRMSEA
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‘ ’ U.S. Department of Justice

United States Attorney
District of North Dakotg

219 Federal Bullding and U.S, Courthouse Post Office Box 2505

655 First Avenue North Farga, North Dokota 58108
Fargo, North Dakora

701{237.5771 Ext, 5671

20 FT5[783.5671
Janvary 23, 1980 TE@EEWAFP

¥ I

LA

i
Mr. Melvin Grey Bear LMETI] i
Captain of Police wallag 1930

Fort Totten Agency

Fort Totten, ND 58335 OTTEN Acincy

“Tec .
Dear Melvin: N N.pixors
Re: United States v. Ruby Rueb, et al,

I am returning the title status report that was used in the trial
of the Ruebs and Enzmingers; that trial if you recall involved the
lssuance of citations for fishing without a license o

anyone guilty of violating 18 U.S.cC. 1165 unless the Tribe posts
notices on Indian trust land. Therefore, we request that in the
future when you make arrests for this type of violation you contact
this office so we can file an Information in U. S, District Court,

We feel that Dosch was incorrect in his decision but because there is

no appeal from it, we are forced to bypass him‘entirely and go directly
to the U, §, District Court.

If you have any questions about this, please contact me.,
Sincerely,

JAMES R. BRITTON
United States Attorney

v N
ERT 'A. BECKER

Assistant United States Attorney
HAB:s
Enc,
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BiG HORN COUNTY

HARDIN, MONTANA P. O

. B

ox H
(406) 665-1506 |

March 25, 1980

Senator John Melcher Sn 1630
1123 Dicksen EG'B AP
Senate Office Building R

Washington, DC 20510
Dear Senator Melcher:

I would like to take this opportunity to again thank you

for taking time out of your busy schedule to visit with me
and the other commissioners on our recent trip to Washington
D.C. Thanks for anything you can do for all counties on the
revenue sharing issue.

In regards to the Jurisdictional problems on Indiafi Reservations
through out the country, I hope that however it can be resolved,
it will be mandatory that there be a uniform code of law for all
reservations and they apply to reservations the same as state
and county.

If all liability problems could be worked out, perhaps some
Jurisdictions could implement cross deputization if the climate
between local elected officials and tribal governments are right,

We may not see it in our time, but sometime for the good of all
concerned, we will all have to be the same class of citizens
with the same obligations.

In talking to the county attorney and others, at this time without
more time and thought, the Federal magistrate proposal cannot be
given any constructive proposals. It may be a help in Jurisdic-
tional problems if the duties can be outlined, with powers that
are acceptable to all concerned.

We at the local level are fully aware that there is no easy
solution to this complex problem.

You have done a service to those concerned, with the work you
are carrying out. With effort and cooperation, hopefully a
reasonable solution will be forth coming.

Respectfully,

BIG HORN CQUNTY COMMISSIONERS

By, &‘ZZ o))z/./é‘}

Ed A. Miller, Member
EM/d1j
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' THE SAULT STE. MARL® TRIBE OF

CHIPPEWA INDIANS

206 GREENOUGH ST, ;
SAULT SAINTE MARIE, b !
MICH!GAN 49783 i

| 139 |
|

i

!

i

H

AK-CHIN INDIAN COMMUNITY

Route 2, Box 27 - Maricopa, Arizona 85239 . Phone 568-2378, 568.-2362

: July 1, 1980
REC'D JUL  ¢17980 :

in our case is in Grand Rapids. i

- -~
Mr. John Melcher, Chairman !
) United States Senate !
Select Committee On Indian Affairs i
June 30, 1980 . R . Washington, D.C. 20510 i
-fEC'D JUL 71980 Dear Mr. Melcher:
Honorable John Melcher, Chairman At your request, I have reviewed S. 2832, a bill which
Senate Select Committee on Indian Affairs i would establish special federal magistrates within Indian
Washingten, D. C. 20510 13 Reservations. The bill would have the effect of increasing
D h ‘1 the availability of federal courts to enforce criminal laws
ear Chariman Melcher: | on reservations, by making a specific federal magistrate res-
- ‘ ponsible for each reservation and giving him the power to try
:zﬁlgklg:i‘“vlndia“ l(;‘ommu:ity fully supports S.B. 2832, We, here at Ak~Chin, ) cases involving minor violations. It would also allow tribal,
soon as puss;ﬁemzz c}ti:r_ ave this special maglstrates established, and as { federal or state officers to bring enforcement action to the
: 3 court, which now can only be brought by the U.5. Attorney, who

Ak-Chin does have it's own Court System and also has a Mutual Law Enforces
:;ngh:g;:e::ng wi:h the Sheriff's Office of Pinal County, Arizona, approved i The bill d ££ h td £ which 1L t
Geneml'snoffiaun Yy Board of Supervisors and the State of Arizona Attorney e oes not effect the question o Milch ~aws are to
ce, as well as the Ak-Chin Indian Community Council, ]b:edinfo;ced. g:ly Vi°la;;'°:5 gf ex‘i;:t:ng fEd:;’Jl law g‘g)?l,e:nirtlg

ndian Reservations wou e broug efore the new magistrates.

None-the-less, there are times that someone might be turned lose because of
an incomplete jurisdictional system, since Ak-Chin is a small Reservation
located entirely in Western Pinal County, completely surrounded by non-
Indian Communities and Farms, thus a lot of non-Indians travel in and about

ﬁ The bill would not, to my mind, diminish tribal powers in
our Reservation. We also have quite a number of non-Indians residing on ; :

any way.

In summary, 5. 2832 would make federal laws governing Indian

Reservations more effective, by making the federal courts more i

: directly available to try and punish offenses. I believe the g

: bill would enhance law enforcement on Indian Reservations. T
stronly and whole-heartedly support this bill.

Ak~Chin Reservation,

Sincerely,

s \. 2
- k@z/@/{/ i
: Lebna M, Kak@ar, Chalrman ; Sincerely yours, "‘T’{‘“
Ak~Chin Indian Community i , - i
H £ / ;'| i 4
(. ' A Al
i | . Joseph K. Lumsden 'W ] fifly
K ’ . [ Tribal Chairman | l]I
i ! JKL/bis ‘ : l ‘
i Enclosure : - ]
4 'Y N . u“l.
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COLORADO RURAL. LEGAL. SERVICES, INC.
P.O. BOX 1408
1211 MAIN AVENUE
DURANGO, COLORADO 81301
(303) 259.0393

July 1, 1980
REC'D JUL 81980

John Melcher, Chairman

Max Richtman, Staff Director
Select Committee on Indian Affairs
United States Senate

Washington D.C. 20510

Re: BSenate Bill 2832
Dear Senator Melcher:

I was pleased to read in the Congressional
Record dated June 16, 1980, the content of Senate
Bill 2832 relating to the establishment of special
magistrates with jurisdiction over FPederal offenses
within Indian country. I am in basic agreement with
the Bill as its passage into law will assist in
resolving some of the law enforcement problems relating
to reservation communities, f

However, I would suggest that the Bill be more
specific with regard to the service of process or
subpoenas upon Indians within reservation boundaries.
Unless there is a State-Tribal agreement for cross
deputization, much confusion could be alleviated if
the bill would specifically provide that either Federal
or tribal officials must serve Process or subpoenas
upon Indians within the reservation boundaries.
Undoubtedly, your committee is aware of case law which
has invalidated the on-reservation service of process
upon Indians by state officials. That case law should
not be impliedly repealed by this act,

Thank you for considering this comment and I
would appreciate being kept up-to-date on the progress
of this Bill.

Very truly yours,,

imothy A. LaFrance
Directing Attorney-
Indian Component

TAL:pb
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DNA-PEOPLE'S LEGAL SERVICES, INC.

PETERSON 2AH POST OFFICE BOX 306 ALAN R.TARADASH
PIRECIOR WINDOW ROCK, NAVAJO NATION, ARIZONA 865(5 DIRECTOR OF LITIOA}ION
KENNETH L.BEGAY TELEPHONE (602) 871-4151 ToM vs0
DEPUTY DIRCCTOR DIRCCTOR OF NID & LY
EDWARD B. MARTIN MILLER NEZ
ADMINISTRATIVE MANAGER DIACCTOR OF COMMUNITY EDUCATION
July 2, 1980

REC'D JUL & 1989

Honorable John Melcher, Chairman
Select Committee on Indian Affairs
Washington, D.C. 20510

Re: 5.2832 - magistrates in
Indian Country

Dear Senator Melcher:

Thank you for sending me a ocopy of §.2832 which you introduced
on June 16, 1980. I am in agreement with the objectives of the proposed
law, and think it wise for the reasons stated in your introductory remarks.

One area should be reconsidered, I believe. 18 U.S.C. §1151
defines "Indian Country” more broadly than "within a reservation." 18 U.SC.
§1152 extends the reach of the criminal laws of the United States to include
"Indian Country." In the proposed Act, however, at §653 (c) (1) and (@ (2),
the language seems to exclude non-reservation Indian Country, and would
imply that the magistrate has Jurisdiction over reservations only. Because
Navajo Indian Country is so extensive (and because the policies you outlined
apply ecqually to non-reservation areas), I suggest that, the "veservation
language be dropped in favor of rore general Indian Country terminology.

Thank you again for the opportunity to comment on S.2832.
Very truly yours,

v ‘ ‘ R \

Vs :

Paul Frye

Attorney-at-Law

PF/ds
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FORT HAL!. INDIAN FORT HALL TRIBAL COURT

RESERVATION
‘ P. 0. BOX 306
PHONE 237-0405
237-0721 FORT HALL, IDAHO 83203

July 3, 1980
REC'D JUL 81980

Senator John Melcher

Select Committee one Indian Affairs
United States Senate

Washington, D.C, 20510

Sir:

I have received your letter of June 23, 1980 concerning the
Indian Reservation Specia} Magistrate and Léw Enforcement Agt of 1980,
I appreciate the opportunity to respond to this plece of legislation
which is new to me.

In the past our reservation has experienced a great deal of
frustration resulting from the U.S. Attorney in our area refusing
to handle certaln offenses which fall under the Major Crimes Act,
As a result, we have modified our Daw and Order Code to include most
of those crimes thus allowing our Court to Prosecute those neglected
offenses. This remedy, however, does have its limits since we are
hound by the Indian Civil Rights Act as to the length of incarceration
we may impose for any particular offense. The result is obvious,

The Act would be of great benefit to our Court s stem and
comfort to the Indian community knowing thoy will be grotected gﬁogreat
future criminal acts of certain defendants. While I cannot represent
the official feeling of the Tribe at this time, I can speak for the
Court system on thisg reservation in saying that I am in favor of such

negligent Uu.s, Attorney £ill that function? Also, will the U.S. Attorne
exercise the discretion of the prosecutor in-beiné allowed to refuse ¥
Prosecution on any of these cases? If so, the purpose of the Bill is
defeated. Thank-you and I look forward to seeing you at the hearings.

Sincerely,

John Traylo
Court Administrator

5

Stanton A. Haslett
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Lance W. Bul‘l‘
A((orne] and Counselor at Law
Mo dt oy T Blisdonac 16 Bast 13th

Lawrcl\ce, Kansan 66044

July 7, 1980
REC'D JUL 24 1989

Honorable Senator John Melcher

Chairman Select Committee on Indian Affairs
Senate Building

Washington, D. C. 20510

Dear Senator Melcher:
On behalf of Chairman Keith Keo of the Kickapoo Nation in Kansas, I want to

thank you for your letter of June 23, 1980, regarding Senate Bill 2832. We
certainly appreciate your efforts, and I would like to add that the most

pressing problem is to give Indians throughout the country jurisdiction over
state offenses in addition to federal offenses within Indian territory. As you
can probably imagine, most of the criminal matters center around or deal with

violations of state law, not federal law.

In particular, the United States Congress back in the 40's gave the State of
Kansas jurisdiction over the Kickapoo Reservation and, of course, over all
the reservations in Kansas, including the Pottawatomie, Sac and Fox, and Iowa.

What we need now is legislation repealing that section and allowing the
tribes to exercise criminal jurisdiction within their sovereign boundries.

This should apply both to federal and state offenses that I mentioned earlier.

If we can be of any assistance in any manner, please do not hesitate to call

(913) 842.1133

or write, Thank you for your efforts on behalf of the Indian tribes throughout

the country, and I would appreciate it if you would put us on your mailing
list with regard to anything concerning Indian affairs. Thanks again,

-

Sincerely;/

at Law and

Attorngy for the Kickapoo Tribes of Kansas

i " y

ce! Keith Keo

[ et
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HQOH INDIAN TRIBE |

STAR ROUTE 1, BOX 91} S(FORKS, WASHINGTON 88331
TELEPHONE 206-374-6582

July 10, 1980
RET'D JUL 1 € 1980 .

Honorable John Melfcher - Chainman
Seleet Committee on Tndian Affains
United States Senate

Washington, D.C. 205710

Dear Senaton MelLchen,

T support youn bilk S.2832 authorizing the appointment of Special
Magéstrate having jwzudi.c,t@on over Federal Oﬁﬁeﬁfexs in Indégtl goumy.
1 ﬂu.nf; Zhat the goal of this Legislation which is to strengthen the
zgﬁmuenud of Law Enforcement in Indian Countries .4s highly desine-

. .One concern neganding the Legislation, however, {5 that it does no
dndicate that the various affected tribes would ha\';e substantal unput *
4into the selection of maglstrates. 1In as much as the tribes are the
consumer ghoup affected by the appointment it would seem that they
shoutd exencise at Least vito power. Given asswrance this input into
the selection procedure will in fact occwnr, T would unge that this
Legislation necetve fuel support of the Native American Community.

Sinconely,

Bruce Bowersox
Executive Direnton
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MUCKLESHOOT INDIAN TRIBE

QFFICE OF THE TRIBAL ATTORNEY
12275 172ND AVENUE SE. - AUBURN, WASHINGTON SE00S - [208] 939-3311

July 11, 1980
RET'0 JUL £ 1980

Senator John Melcher, Chairman
United States Senate

Select Committee on Indian Affairs
Washington, D.C. 20510

RE: 8.2832
Dear Senator Melcher:

The Muckleshoot Indian Tribal Council supports efforts to
improve law enforcement on Indian Reservations, through measures
such as 5.2832, However, as a "full" Public Law 280 tribe,
Muckleshoot is concerned that Congress not ignore the problems
of law enforcement on reservations where state governments
presently exercise criminal jurisdiction. The problems on
reservations subject to state criminal jurisdiction are at
least equally serious and in need of Congressional attention,
The assumption that Public Law 280 jurisdiction would alleviate
law and order difficulties has proved to be a gross error.

The Muckleshoot Council recommends that:

1) the bill include a provision allowing retrocession of
Public Law 280 criminal jurisdiction upon tribal and
Department of Interior approval (the tribe realizes §.1722
contains such a provision, but §.1722 may not ultimately be
passed for reasons unrelated to the retrocession issue and
this Lill seems an appropriate one to include a retrocession
provision as well).

2) The act should be clarified so that there will be no question
that lts provisions will apply to reservations which sub-
sequently become subject to the exercise of federal jurisdiction,

3) Tribal criminal laws should be made enforceable against non-
Indians.
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MUCKLESHOOT INDIAN TRIS

OFFICE OF THE TRIBAL ATT ORNEY »
32015 172NE)AVENLEESE.~IHJBURNLVVASFWQGTDBJ98002-[208]98943311
Senator John Melcher, Chairman

July 11, 1980
Page two

The Tribe supports the bill's provisions on migistrate

Sgsgintment, law advocates, jury selection and tribal police

Thank you for your consideration of these comments.
Yours truly,
M:'srie Starr, Chairperson/or
Gilbert King George, Vice Chairman

MS:AS:bes

cc: Senator Edward i(ennedy
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WIND RIVER LLEGAL SERVICES, INC.

P. O, BOX 247
FORT WASHAKIE, WYOMING 82514
PHONE (s07) 332-6626

July 14, 1980 856-0891

RET'D JUL 18 1980

Senator John Melcher

United States Senate

Select Committee on Indian Affairs
Washington, D.C. 20510

Dear Senator Melcher:

We have read your Bill, S. 2832, proposing to establish
a special magestrate with jurisdiction over federal offenses
within Indian country and to authorize Tribal and local
police officers to enforce federal laws within their re-
spective jurisdictions. We believe that this Bill would be
very beneficial to our Reservation here in Fremont County,
Wyoming. It would provide a process that would be quicker
for defendants in cases and also would provide a presence
for the Federal Court that would probably be very helpful
for criminal officers operating within the exterior boun-
daries of the Reservation. We especially like the provision
§652(c) (1) in which a defendant requesting a trial by jury
can have a jury of his peers or people that are residents
of the Reservation rather than as it is now done in Wyoming.
Since the Federal Court is in Cheyenne, Wyoming, over 250
miles away, the chances of an Indian defendant receiving
an Indian jury are very slim.

I appreciate the time that it took for you to solicit
these comments and I hope that our comments are helpful,

Yours truly,

LA

M. L. Barton
Attorney at Law
MLB/jg
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THE PAPAGO TRIBE OF ARIZONA
P. 0. Box 837 . Telephone (602) 383-2%21
Sells, Arizona 85634

July 15, 1980
RET'D JUL 211980

Hon. John Melcher

Chairman

Select Committee on Indian Affajirs
United States Senate

Washington, D.C. 20510

Dear Senator Melcher:

On behalf of the Papago Tribe and its members, I wish to
thank you for your leadership in developing and sponsoring
5. 2832. The Papago Reservation covers almost three million
acres of land lying both close to, and very distant from
existing urban and Federal court centers. The bill appears
to offer excellent and simple solutions to extremely compli-

cated jurisdictional ang geographic problems, and is sensitive

to ;ndian custom, concerns and needs. The Papago Tribe is
facing extremely difficult minor crimes law enforcement pro-

blems, and the bill would provide an excellent tool to help
resolve these problems.

We fully support the bill, and recommend that it be passed into

law and implemented as soon as possible.
Very truly yours,
THE PAPAGO TRIBE OF ARIZONA
i i s Y4 -
Crpay ¥ /dny Loy
Max H. Norris, Chairman

MHN/5
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SOUTH DAKOTA LEGAL SERVICES, INC,
BOX 727
MISSION, SOUTH DAKOTA 57555
605-856-4444

July 17, 1980
REC'D JUL 2 1980

Mr. John Melcher, Chairman

United States Senate

Select Committee on Indian Affairs
Washington, D.C. 20510

Dear Senator Melcher:

The bill seems admirable to the extent that it: (1) provides
for federal magistrates on or near Indian reservations (2) provi-
des for jurors exclusively from Indian reservations (3) recogni-
zes the right of Indian people to be represented by lay advocates.
Overall, it recognizes that to a certain extent law enforcement
problems on Indian reservations are unique and attempts to deal
with those problems.

One problem is that a United States Attorney could by using
this procedure to a great extent divest tribal courts of a great
deal of its jurisdiction. This would be done by charging federal
misdeamnors on those crimes that now are referred to the tribal
court itself. Perhaps this is what you are encouraging. My
comment would be to spend the money that would be used for
federal magistrates under the bill by funding particular tribal
court judges under contracts that are federally monitored. 1In
other words spend the money on upgrading tribal courts, not by
divesting it of jurisdiction ang alleviating the problem by
creating another layer of functional courts.

In addition, providing federal magistrates locally will not
be effective without also providing local federal law enfor-
cement backup by the FBI. At the present time days and someti-
mes weeks pass before criminal investigations are initiated by
this agency.

Some of the justifications that you use for promulgating the
bill I feel do not lead to the decision that this bill is needed.
However, I have discussed those in previous correspondence and I
will not reiterate them here.

Thank you for soliciting my comments.
Sincerely,

Anita Remerowski
. Director of South Dakota
Legal Services

AR:Jjv

e L L T
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bsent Trihe of B '
(_A Seniep afmee @rihe n Idél ame % STOCKBRIDGE - MUNSEE BAND OF MOHICAN INDIANS
ost @ffice Box 1747 2
glagfn @kl % ‘2’48”1 INCORPORATED
afuriee, oma 74 :
pulome, Ohlel REC'D JUL 31 1980 | i STOCKBRIDGE - MUNSEE COMMUNITY
Bhone 275-4030 » ) { Route 1 Phane Bowler 793.4678 )
H BOWLER, WISCONSIN 54416
July 28, 1980 1 . BECD UL 3] 1980
{
. } . > July 30, 1980
Mr, John Melcher, Chairman I
Se}:c; gzmr:ittge 01: Indian Affaire E The Honorable John Melcher
nite ates Senate { Chairman
Washington, D. C. 20510 ¢ . oo United States Senate .
I Select Committee on Indian Affairs
Dear Mr. Melcher: \ ! Washington, D.C. 20510
I am writing in response to your recent letter whereby you indicate that you - { Dear Sir:
have introduced in the Senate a bill to establish special magistrates with i Thank you for your involvement and undertaking in
jurisdiction over Federal offenses within Indian country (Senate Bill 2832)., : behalf of all Indians, par‘}:iculat“ly in such vital areas .
I am please to learn that you recognize the lack of law enforcement now exist- k of law enforcement and jurisdiction.
ing in whgt is commenly kI\OWI‘l as Indian Country. As you may know, t':here cur- Y In response to your letter, dated June 23, 1980,
rently exists a Court of Indian Offenses in Western Oklahoma which is designed $ regarding Bill S. 1832, I am requesting clarification of
to provide an appropriate mechanism for law enforcement on properties held in 1 the following sections in answering the question, "How
trust by the United States for Indian Tribes and Indian individuals, This does this Act affect P.L. 280 Indian Reservations?"
court system, however, only applies to cases involving misdemeanor crimes. All ! .
felony offenses in Western Oklahoma are administed by the United States District Sec., 650. fa)---ﬁwnd.j.an_!‘eswvatmn and
Court in Oklahoma City. Because of the large number of cases handled by the such a‘.idlt"?naé arsas as i.reTs;J.;hlgsthg ;gdéagtcguntry
United States District Court, it seems to be virtually impossible for this court 1 gsddeflngd in eg?l;‘m.}]"uu' it g gt s nleec' ea es
to handlie all federal offenses for the western half of Oklahoma. As a result, ‘ ; ode, and over which vuﬁde;l‘tﬁe rivisigr):sro;scga ter
many federal offenses no doubt go unpunished for lack of federal enforcement. X 53 of Title 18, United States Coge- e
I feel that the bill which you have introduced will help to £ill this void, and ;I '
I fully support this bill. Sec. 651 (a) Each special magistrate serving under
b this chapter shall have, within the ferritorial jurig-
I would appreciate your keeping us advised as to the status of this bill, and ) 1 diction preseribed by hJ!.S appointment.
also inform us of the hearings in our area as they are scheduled. I commend ! i
you for your efforts to seek legislation for such an important cause, i " S;g- 621 t(b) hEigthuch magi:ﬁratg :o serving ung:?.rh
) this chapter shal ave any other duty or power whic
Sincerely ,'; may be exercised by a U.S. Magistrate in a civil or
’ H re s s
i criminal case, to the extent authorized by the court
i for the district in which he serves.
f { Sec. 653 (d) Tribal police officers, Bureau of Indian
John L. Sloat Affairs police officers, and federal, state and local
Governor i law enforcement officers, acting within the geographic
JLS:jb & : ¢
i ¥
} i I
i
. »
'
i
~ 1
i L. {
i
i
5 3
; I |
' e e bR e et s o a2 VPN T - B e — S s — e ———— g e
P . .
4 ’ .

B W

b e

i

e W e

e

B et ke e i




e

Tt sy et g,

152

areas in which they have jurisdiction
thelr respective governments...

under the laws of

Thanking you in advance for your cooperation in this

matter.

SingeFely yours,

/ ) “
S (2 //%/fj
Leonard E. Miller
Tribal Chairman
Stockbridge~Munsee Community
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Montanans Opposing Discrimination

6 Third Ave, W. _ EQUAL
P.0. Box 673
Polson, Montana Affiliated with
59860 Interstate Congress
for Equal Rights
‘Telephone: redponsiiyEs and Responsibilities
(406) 883-2198

A t 1980
YRS g Y 1980
Honorable John Melcher, Chm.
Select Committee on Indian Affairs
Washington, D.C. 20510
RE: fTestimony on S.B. 2832
Dear Senator Melcher:

Thank you for your letter of July 29, 1980, and a copy of SB 2832
plus the Congressional Record.

M,0.D. has completed a poll of it's membership on this Reserva-
tion regarding this Bill. Results were almost two to one against,

¥hile T see many advantages on some Reservations, I find our
‘membership unalterably opposed to Wribal Police having jurisdiction
over non-members in the areas outliried in the bill.

Great concern is expressed as to funding such a program on all
Reservations in the Country and the ultimate bureaucratic growth

of the offices.

Aside from SB 2832, other gquestions in the poll included "who is
an Indian" and "Tribal Sovereignty".

Except for six, all returns agreed that to be classified as Indian
the person must possess at least one-half Indian Blood.

On the guestion of whether or not an Indian iribe should be classi-
fied as a Sovereign Nation, 100 per cent agreed they should not.

Sincerely,

J C. Cochrane
President

po

ce

Opposing 1a 1o the end that no federal, state or Jocal gove
ernment ahall make any distinction in civll or political rights on account of race, color or na=
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Montana Inter-Tribal Policy Board

711 Central Ave, ® Billings, MT 59102 @ (406) 245-2228
REC'D hub 1351356
August 7, 1980

Honorable John Melcher
316 North 26th Street
Billings, MT 59101

Dear Senator Melcher:

The Montana Inter-Tribal Policy Board (MITPB) is a coalition
of delegates representing the seven (7) Indian Reservations
and the Little Shell Band in Montana. The purpose of the

MITPB is to represent, protect and advance the interests of
the Montana Tribes.

In the area of law enforcement, the MITPB recognizes that
the excercise of federal criminal jurisdiction has been
ineffective, Therefore, we feel the provisions in §,2833
will help address the problem of non-prosecution by the
U.S. Attorney of crimes committed on Reservations.

The MITPB supports and urges for the passage of §. 2833,
the Indian Reservation Special Magistrates Act of 1980,
directing the President to appoint special magistrates to

excercige jurisdiction over federal offenses committed
within Indian country,

Best wishes for a successful hearing,

Sincerely,

-

) Feieosan Lo

iégL/THOMAS C. WHITFORD

Director
Montana Inter-Tribal Policy Board

TD/eg

N CHANBERS
R. D. MCPHILLIPS, Jubge
434.2481
SHELBY, MONTANA

S i

TETON COUNTY » CHOTEAY
PONDERA COUNTY . CONRAD
GLAGIER COUNTY + CUT BANK
TOOLE COUNTY + snzLeY
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DISTRICT COURT W, 1. May
NINTH JUDICIAL DISTRICT COURT REPORTER

276.3062
STATE OF MONTANA CONRAD, MONTANA
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August 11, 1980

REC'DAUG 1 5 1980

Hon. John Melcher
United States Senate
Washington, D.C. 20510

Dear Senator Melcher:

I note with some interest you. have introduced a bill
requiring the Tribal Court system to be presided over by
some sort of federal magistrate, The idea is excellent
and needed,

While tribal judges have improved over the past
years, some sort of gystem whereby the judge is not
subjected to all the tribal politics is needed. Law and
Order on the reservation is almost non-existent, and the
fault is that of the system. Frequently, during jury term
in Cut Bank, Indian people tell me that they cannot sit on
a particular case because of fear of retribution and ask
to be excused from jury service for that reason.

Perhaps a step toward some sort of independent
Judiciary would be a start to give law-abiding citizens a
feeling of some security.

Please have your staff send me a copy of your
proposed bill,

Kindest regards, I wish to remain

Very truly yours,
'
/\axtz?l‘o,

R. D, McPhillips
District Judge
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The Honorable John Melcher
I Page 2
August 11, 1980

LAKE COUNTY, MONTANA

R A AT

/ ¢
COUNTY COMMISSIONERS ASSESSOR b} 4
DoNggﬂTGAN WILLTIDDY “ the Tribal territory. The State of Montana has general
WESLEY W. LEISHMAN SHERIFF AND CORONER Y criminal jurisdiction within the reservation, which juris-
St. Ignatius GLENN FRAME ; diction is concurrent with the Federal jurisdiction in cases
WILSON A. BURLEY CLERK OF COURT of major crimes and concurrent with Tribal jurisdiction over
Ranan ETHEL M. HARRISON its members in cases cf minor offenses where the Tribal law
TREASURER SUPERINTENDENT OF SCHOOLS { and order code includes at least some reflections of State law.
MARJORIE D. KNAUS GLENNADENE FERRELL For these reasons, Sheriff Frame and I believe that the "Special
CLERK AND RECORDER COUNTY ATTORNEY g Magistrate" within the Flathead Reservation is not needed to
ETHEL M. HARDING RICHARD P. HEINZ x : 3 answer the types of problems which apparently exist on other
COUNTY SURVEYOR f & reservations.
POLSON’ MONTANA 59860 { 5 We do voice a serious concern over the provision of the bill
' 4 I ¥ which would authorize Tribal police officers to execute warrants
August 11, 1980 % R ! used by the "Special Magistrate". We recognize that the bill
'n AUG 1.8 1980 i ! does not authorize arrests to be made without warrant as for
RECD d $ misdemeanor violations which may occur in the presence of such
: Tribal officers. We believe it will create a potentially explo-
The Honorable John Melcher sive and harmful situation in the county (and possibly Missoula
Chairman . : County to the south of us) where a Tribal officer makes an arrgst
Select Committee on Indian Affairs i of a non-Indian person. As you know, there is a very substantial
United States Senate ‘ disparity between Indian and non-Indian population in Lake County;
Washington, D.C. 20510 Tribal population represents about 18% of the total county pop-
ulation (without reference to the 1980 census figures which we

have not seen). As you know, an arrest without a warrant is a
serious action, one which carries with it potential for violent
reaction by the person arrested. Were such arrests to be made
by Tribal officers who would be wearing Tribal officer uniforms
and would convey defendants in Tribal patrol cars, possibly to

Re: §. 2832

Dear Senator Melcher:

I have been asked by Wesley Leishman, Chairman of the Lake
County Board of County Commissioners, to relate comments from
county law enforcement personnel about the bill you have intro-
duced to the U. S. Senate to be known as the "Indian Reserva-
tion Special Magistrate Law Enforcement Act of 1980".

I have discussed the bill and its detailed provisions with
S@eriff Glenn Frame. Glenn has been Sheriff of Lake County
since the retirement of W. A. "Bill" Phillips at the end of
January, 1977. Prior to that time, he was Sheriff Phillip's
Undersheriff and earlier served as his Chief Deputy. I have
been County Attorney of Lake County, Montana, since January,
1963, with the exception of the years 1967 through 1970. I
was in office at the time the grant of criminal jurisdiction
and certain areas of civil jurisdiction were made to the State
of Montana with respect to the Flathead Indian Reservation.

; mentiop these things to indicate the background and exper-
lence which contribute to our views of the proposed legislation.

We believe we have few, if any, of the problems which give
rise to your proposal. A Federal magistrate is available in
Flathead County some 53 miles to the north of Polson. I am
not aware of the case load which the part-time magistrate,
James Oleson, carries with respect to violaticns of Federal

e

Tribal detention facilities, I would be doubly apprehensive of
the reaction of the non-Indian population of Lake County. I

do not believe the non-Indian population would make the distinc-
tion as to which jurisdiction is exercising the authority; it
would be viewed as an exercise of Tribal police jurisdiction.
Such authority has a potential in this area for doing substantial
harm to interracial relations and it is altogether doubtful

that the benefits of enforcement (chiefly in the areas of

fishing and hunting violations) could offset the potentially
harmful effects to interragial relationships.

I would also be concerned about the meaning or usages which
could arise under Section 652. If the power of arrest were

to be limited to warranted arrests or warranted searches, there
would be little or no reason for arrests outside of Federal
jurisdiction to be made. I would be apprehensive that such
intake power would be used to compromise the existence of state
prosecutional discretion or that it may allow a means of eriforce-
ment of strictly Tribal code offenses against non-Indians. It
seems t¢ portend an implementation of the power of Congress to
enlarge the arrest and prosecutorial power of Tribal Courts
following the Oliphant decision of 1978, 435 US 191, 55 L Ed 24
209, 98 s ct 1011.

law on t?e Flathead Reservation; I suspect they may have to
do principally with fishing and possibly hunting within
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The Honorable John Melcher LAW OFFICE
Aogast WiLLiAM F. MEISBURGER
August 11, 1980 ¢ ‘ {
ﬁ Professional Building .

’ FORSYTH, MONTANA 59327 :
Sheriff Frame and I are also concerned about the qualification E
and training of Tribal police officers based on experience over
the years we have been acquainted with them. Undoubtedly, it

TELEPHONE (406) 3562175

P.0,BOX 149 !
has improved substantially since 1

. 963, yet, in our opinions, August 13, 1980. |
it is less than that possessed by the Federal officers of the i !
Bureau of Indian Affairs, For similar reasons, Sheriff Frame {i RICDAUG 13 1980 i
has continued to oppose cross-deputization of Tribal officers. :
gucl} c}eputization also involves substantial problems of liability, = | )
individual, county and state, as well as the question of divided . » .
loyalities, i
¥ H
Please understand that we do not challenge the assertion that {
on some reservations the problems of lack of law enforcement ~® é Senator :.ngl"m blgigligi;xg i
in the areas of minor violations could be solved by your pro- A4 Senate Office o ! '
posal; it is simply that in the case of the Flathead Reservation Washington, D. C. ;
where criminal jurisdiction is Presently exercised by the State f
and Federal jurisdiction could be exercised concurrently and i Dear John:
Tribal jurisdiction also concurrently in limited areas, a : . 3
"Special Magistrate" is not needed and the manner of enforcement I read a bit this morning about a blll_):ou 1
would do harm to racial relations. Our only suggestion is to are proposing fol establishment of Federal Magistrates :
exempt reservations where such concurrent jurisdiction exists. on Indian Reservations. B
If we can address any further specific questions you or your | I have no details, of course, at this point :
committee may have, please do not hesitate to contact Sheriff ﬁ but it sounds like a wise approach to a very d]:_fficult i
Frame or myself. ; problem, For several years I took cases in trll;al'
i i i i court in Lame Deer but finally came to the cone usion
With kindest revgards, I remain i that the state of tribal law was so confu§ed that it
Yours.“trUIY: was impossible to work with it and there is no guestion
. ~ . but that the various jurisdictional gquestions which
Z y ; ' constantly arise in Indian matters are so profound and
E ' sometimes insoluble as to create a state of utter con-
RICHARD P. HEINZ ' fusion and certainly frustration for gall who are con- i
Lake County Attorney cerned, most of all I am sure the Indian people. 4
RPH/rl If the Indian people will accept somei:gigiz' N
) along the lines which you arve proposing I wou an
ge: Wesley Leishman : it wguld go a long way towards solving the problems ,
Chairman, Board of Lake County Commissioners of all who live on an Indian Reservation. ;
' : !
; Best wi h#‘;f i
; . /4 i
! { ' 11 Meisburger. i
. WFM/jam i
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CHAIAMAN
LARRY D. COURNOYER

VICE CHAIRMAN
ALVIN R.ZEPHIER

SECAETARY 4 "'.
LARRY D.ARCHAMBEAU K hit )
TREASURER g g
AUDREY A, COXE K Y
COUNCIL MEMBERS ) £ 3
ALV.ZEPHIER PG H
Qg :
STEVE N. COURNOYER ROUTE 3 - WAGNER, S. DAK. 57380 - PHONE 384-3641 . H
PATAICIA BARKHART 3
. August 18,1980 °
T0: Congressional delegates . i
FROM: Y.S.Tribal Chairman / jeria R i1 I
L . & \,ﬁ £ ‘a Ha %
RE: Senate Bill 2832, Indian Reservation Special Magistrate ; - ’
and Law Enforcement Act of 1980. I
best Delegates, | 1 GCLACIER COUNTY
I'm taking the time to write to offer m support for Senate < : i e
Bill 2832, Indian Reservation Special Magistkate and Law Enforcement : curT BANK, MOMNTANA
Act of 1280, with one small recommendation./ The recommendation ‘/2‘7
would be to give consideration to Indiaf Aftorneys or Indian 5 0’9
judges as magistrates. / ’ August 19, 1980
. REC'D AUG 29 1980
Senator John Melcher
Senate Office Building
Washingten, D. C.
Dear Senator Melcher:
We are much in favor of your hearing on the Police Magistrate
' Court System, in Billings, Montana.
BOARD OF GLACIER COUNTY COMMISSIONERS
BY  Fektl Giklyn CHATRMAN
s T
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Senate Bill 2832
August 13, 1980

e T T

Page Tvwo i
SHOSHONE & ARAPAHOE TRIBES *& ;
BOX 217 [
FORT WASHAKIE, WYOMING 82514 g handled here at less cost., The necessity of traveling that
CHIEF WASHAKIE CHIEF BLAGK COAL : distance creates hardships for Indians and non-Indians alike
; when they become involved in a federal court action. £
SHOSHONE BUSINESS COUNCIL ] ARAPAHOE BUSINESS COUNGIL K :
E’é:'éﬁr"h?:%i"nm. SR, 23;2:'%?::““‘ e sﬁ:%:: ’Z«L’#‘éﬁfuam #’25:2 SEoan We again wish to affirm that we support this bill, as we under~-
ENos J, ENOS WESLEY L, MARTEL PATRICK GOGGLES EUGENE RIDGELEY. SR. stand it, and hope that it will become law.

Sincerely,

Y

REHTERY TP h

nal.t.

u t Robert N. Harris, Sr.

The Honorable Senator John Melcher
Chairman, Shoshone Business Council

United States Senate
Room 123, Dirkson Senate Building

Washington, D, C. 20510
Re: U. S, Senate Bill 2832 s /Z—Q ‘/‘A @Zgﬂffm

oseph Oldman

Dear Senator Melcher: Chairman, Arapahoe Business Council

We have received notice that you recently introduced into the
Senate S, 2832, the Indian Reservation Special Magistrates Act

of 1980. The Shoshone and Arapahoe Tribes of the Wind River .
Reservation would like to make it known that we support this : - I

bill.
. cc:  Alonzo T. Spang, Sr,
Our support is partly based on the fact that this hill does E Superintendent
not change jurisdictional provisions relating to law enforce-~ Wind River Agency
ment on Indian reservations. We note that your bill provides £ Ft. Washakie, WY 82514

for the appointment of federal maglstrates to enforce existing
Federal law on Indian reservations, and in areas of Indian { Glen A, Wilkinson, Esq.,
Country over which the United States now exercises criminal b Wilkinson, Cragun & Barker

i Jurisdiction. i 1735 New York Avenue, N.,W.
4 Washington, D.C, - 20006

: 0f particular interest to us is the provision which gives {1

: local po’ice, both Indian and non~Indian, sutherity to aid 3 Marvin J. Sonosky, Esq.

1 in the enforcement of Federal law and to act as officers of f Sonosky, Chambers & Sachse

4 the special magistrates court. This provision, we feel, would 2] 2030 "M" Street, N.W.

3 result in an improved working relationship between tribal, yﬁ Washington, D. C, 20036

3 federal, state and local officials acting within their respec- £

. tive Jurisdictions as officers of the special magistrates g;

4 court, . i
H

; The district court and federal investigators in our area face ) %

i an overload of cases much of the time. We believe having a g ¢

1

i special magistrates court to handle minor federal offenses :
P committed by Indians and non-Indians, both on and off the i
reservation, would improve what often amounts to a lack of

law enforcement. Many cases which at this time must go to ;

district court in Cheyenne, about 300 miles away, could be { [
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Montanans Opp

6 Third Ave, W,
P.0. Box 673

164

osing Discrimination

Polson, Montana
59860

Telephone:
(406) 883-2198

slonorable flax Baucus
Senate Office 3uilding
«ashington, D.C. 20515

Dear Senator Baucus:

EQUAL
5
Affiliated with
Interstate Congress
for Equal Righta
smulyes and Responaibilities

August 22, 1980

Sl

Except for the informational letters T have sent to all Senatogs

and Qongressmen. I have not want
and issues; most of which I am s

Our meeting with ilr., Poulis
appreciate his interest in askin
ol the letters he thought you wo

At this point we feel Senat

ed to annoy you with my concerns
ure you are already aware of'.

was quite enlightening and I
g for 1?. I have enclosed copies
uld be interested in.

or lielcher's SB 2832 would eventu-

ally develop into a vast Bureaucracy and the cost %o the Federal

Government would be tremendous.

such a system would be helpful on Res

not enjoy Criminal Jurisdiction.

I have to.agree, however, that
ervations where the State does

It wougg seem to me that, regardless of the fact that Indians

are a subje

are already in place.

ro

Inclosures.

K of the Federal Government % i
Criminal Jurisdiction to the affected S%atg: Songress o v

hose court systems .

Sincerely,
s a2 o)
L//,éé CA Tt —

J C. Cochrane,
President

Opposing D4 s d
ernment ahall make any distinction in civil
tioaal origin,

0 the end that no federal, stato or looal gove
or politfcal rights on account of race, color or na-
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THE JICARILLA APACHE TRIBE

P. 0, BOX 307 » DULCE NEW MEXICO 87828 N\

August 26, 1980
RETw SEP Y 1980
Senator John Melcher
Chairman
Select Committee on Indian Affairs
United States Senate
Wushington, D.C. 20510

Re: Proposed Indian Reservation Special Magistrate
and Law Enforcement Act of 1980 - 52832

Dear Senator Melcher:

As President of the Jicarilla Apache Tribe, I am very interestcd in
enforcement of federal offenses within the boundaries of the reservation s all
such offenses impact upon the Tribe in some way. The Jicarilla Apache reservation
is located in north~central New Mexico in a fairly remote and Isolated part of the
state, Its northern boundary borders the state of Colorado and the Southern Ute
Indien veservation. The reservation is some 70 miles long and about 30 miles in
width containing some 742,000 acres. The majority of people, including
approximately 2,000 members of the Tribe, reside in the town of Dulce near the
northern border of the reservation. Occasionally there wre federal offenses
committed within the reservation boundaries by Indian and non-Indians and it is
difficult to obtain prosecution in federal court, Therefore, the idea of establishing
& speciel magistrate on the reservation Is appealing to me. Following are my
comments on your proposed 52832 relaing to each section number.

Sec.650(a). Prior to seleation of a special magistrate for appointment, the
President should request a recommendation or nomination from the governing body
of the Tribe and from the appropriate Buresu of Indian Affairs agency responsible
for that tribe.

Sec.650(b). This section is not practical if the magistrate is required to live
within the boundaries of the reservation, 1 suppose many other tribes are like the
Jicarilla Apache in that there are no members of the Tribe who are lawyers and if
one of our members were to become a lawyer he would not be eligible for five
years. Isuggest that the law allow for appointment of a non-lawyer magistrate in
situations sueh as ours. I further suggest that for the State of New Mexico the five
year experience requirement Is too severe and perhaps shouid be reduced to three
yenr{s. This provision effectively precludes any member of the Tribe from being a
magistrate.

Sec.850{c). The requirement that the special magistrate reside within the
exterior boundaries of the reservation or reasonably adjacent thereto will make it
difficult to find a magistrate to serve remote Indian reservations. 1 am more
eoncerned with having a fair, honest magistrate than with having one available on
ten minutes' notice. Therefore, the requirement should be that the magistratghies
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Senator John Melcher
August 26, 1980
Page 2

located close enough to the reservation to adequately serve the needs of the
community. Please realize that at least for the Jicarilla Apache Tribe, the
majority of residents living within the reservation boundaries are members of the
Tribe with any non-Indians residing within the reservaiton boundaries being
associated with the BIA, Indian Health Service or the Publiec School exeept for one
New Mexico State Policeman. Therefore, you will be asking a newly appointed
magistrate to move within the reservation boundaries.

Sec.650(h). Since any magistrate will be required to move within the
reservation boundaries or reasonably close thereto, the expenses of this special
magistrate should include housing expenses as this is the most difficult convenience
to find in remote areas of the country. Further, the expenses should inelude
detention facilities or funding to lease detention facilities as well as adequate
travel in the event a prisoner must be taken into custody and transported to the
Federal Detention Center in Albuquerque which is some 180 miles.

Sec.651(a). The jurisdiction section should specifically require the
magisteates to enforce violations of state law by non-Indians while within the
boundaries of the reservation as federal laws pursuant to the Assimilative Crimes
Act, 18 U.S.C. §1152 as well as enforcing the Major Crimes Act 18 U.S.C. §1153,
and other federal laws. Many crimes committed by non-Indians within the
boundaries of the reservation do not fall within the provisions of the Major Crimes
Act but are nonetheless violations of state law. It is difficult for the Tribe to
obtain prosecution of non-Indians in State court and in my mind the Federal court
has exclusive jurisdiction of these matters under the Assimilative Crimes Act.
There is po question that at least the Federal court has eoncurrent jurisdietion with
the State; however, we are presently not able to utilize the Assimilative Crimes
Act for prosecution of non-Indian crimes that are violations of state law and
committed within the boundaries of the reservation unless such crime, in the
opinion of the U. S. Attorney, endangers Indian life or property. The unfairness of
this poliey of the Department of Justice is apparent on its face and is not the
policy position of the Depertment of Interior. The real purpose of having
magistrates established within the reservation boundaries would be to protect the
Indian ecommunities from non-Indians who violate state law or federal law while
within the reservation boundaries. The ability of the Tribe to proteet its members
and Indian property was taken away by the United States Supreme Court in the
case of Oliphant .v. Suquamish Tribe, 435 US 191 (1978), and therefore it is
ineumbent upon Congress to provide reasonable protection of Indian people and
property. Although the special magistrate appointment may be a step in the right
direction, it cannot be successful without Congress insisting that the Assimilative
Crimes Act make enforceable all violations of state laws within the reservation
boundaries by non-Indian with jurisdiction vested in the Federal courts as it should
be. The problem is that the Department of Justice will not prosecute such federal
law violations unless Indian life or property is endangered. Thus, in the
Department's view any "victimless" erime (without defining "victimless") is not a
federal matter. We have been unseccessful in having .on-Indians caught and
prosecuted in State courts for suich erimes. therefore, our only hope is to use the

federal courts.
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Senator John Meleher
August 26, 1980
Page 3

Sec.651(e)(3). If the speeial magistrate is allowed to conduct trials within the
reservatan bounda'mes w‘hich he should be, there will be need to fund the necessary
expenses incurred in having the proper facilities and personnel available,

) Sec.652(a)._ The term "federal jursidiction" should be specifically defined to
include prosecution of non-Indians in Federal court under the Assimilative Crimes
Act for violations of state laws while within the reservaiton boundaries.

See.652(b). The question of whether or not assistance by a lay spokesman is
Constitutional should be thoroughly researched. It seems inappropriate that lay
counsel should, for example, be allowed to represent a defendant at trial while a
lay spokesman may be appropriate for arraignment purposes. If use of a lay
spokesman, however, does not waive the right to appointed counsel then a person
may have the right to two arraignments. Futhermore, the assistance of any lay
counsel should not waive the right of the defendant not only to appointed counsel,
but also to retained counsel, as many people may desire to hire their own lawyer,
even though such a lawyer may not be available at the time of arraignment given
the isolated location of the reservation.

. Bec.853(c)(1). Drawing of a jury panel may be difficult in the situation of the
charfl.la Apache Tribe since only members of the Tribe vote in Tribal eleetions and
there i3 no other voter list kept that identifies the state voters as living within the
reservatllon boundaries or not. Further, all the land within the reservation
boyndames except for a few isolated in-holdings is owned by the Jicarilla Apache
Tribe and there are no property owner registration lists from which to choose a
Jury panel. Therefore, limiting a jury panel to those living within the boundaries of
the reservation, both Indian and non-Indian, may be difficult.

. Sec.652(c)(2). The same comments as set forth in Section 652(c)(1) are
applicable here. Additionally, many Indian reservations may have the same
51tL§apon as the Jicarilla Apache where it would be inappropriate for county
_offlcla}ls to be involved in preparation of jury selection lists or any other matters
involving the reservation since the county seat is at Tierra Amarilla, some 40 miles
away. It may be more appropriate to rely on Tribal authorities and the BIA
Superintendent or the Agency personnel to develop an appropriate jury list.

] $ec.656(.a)‘. We suggest that training be mandatory for any new magistrate
mcluqlng training in Tribal Court jurisdiction. Additionally, any clerks or
associated court personnel should be required to have mandatory training.

. Generally the concept of magistrates within Indian country is a welecome
idea; however, it appears that such would be very expensive in light of the remote
areas that the magistrates would have to serve and the fact that many times
federal prosecutors or federally appointed and paid public defenders may have to
attend trials quite a distance from their home base. Perhaps it would be better
after surveying the situation to have one magistrate for a number of tribes
de;pepdmg on the case load, number of residents and rate of offenses experienced
within the various reservation boundaries. This would return us to the eircuit trial
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Senator John Melcher
August 26, 1980
Page 4

judge situation for federal offenses but would certainly provide a magistrate with'a
special expertise in Indian law which is necessary to reinstate law enforecement in
Indian country now that the ability of the tribes to undertake such law enforcement
has been taken away by the United States Supreme Court. Perhaps another
solution would be to enact legislation authorizing Tribal Court jurisdietion over
non-Indian violations of Tribal criminal laws.

I appreciate having this opportunity to make ecmments on your proposed
Indian Reservation Special Magistrate and Law Enforcement Act of 1980.

Yours very truly,
JICARILLA APACHE TRIBE

~— .

-
N s T s

Téonary Atole, Presidént

LA:ep

ce:  Senator Pete Domeniei
Jicarilla Ageney Superintendent
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STATE
OF
MONTANA
ATTORNEY GENERAL
MIKE GREELY

STATE CAPITOL. HELENA, MONTANA $9601 TELEPHONE taDns 439. 2020

19 September 1980
REC'D SEP 231960

The Honorable John Melcher
United States Senate
Washington, D.cC. 20510

Re: S. 2832
Dear Senator Melcher:

Thank you for the opportunity to comment on §. 2832, the
bill to establish special federal magistrates with juris-
diction over federal offenses in Indian country. I support
the concept and the substance of the bill and feel that it
is part of a necessary packagé to deal with problems of law
enforcement on Indian reservations. .

There are two other areas of concern which should be noted.
First, even though §S. 2832 expands federal magistrate
services, it does not expand the services of the United
States Attorney. In Montana the United States Attorneys are
located at substantial distances from all reservations,
except the Crow. This physical separation, along with the
work load on existing staff, has resulted in poor prose-~
cutorial services for most resexvation areas. Most "minor"
crimes and even some more major crimes seem to be routinely
not prosecuted. Therefore, the best alternative would be to
provide for one or more additional United, States Attorneys
on or near each of the reservations.

The second area of concern is the quality of investigative
services being rendered by the FBI in major crimes. Based
upon the reports we receive there is a high level of dis-
satisfaction with the FBI among the Indian community on some
reservations. The best example is the Blackfoot where there
have been several recent highly publicized but unsolved
homicides. It is possible that expanding the United States
Attorneys services could help solve this problem by having
an  essentially 1local prosecutor to insist that in-
vestigations Le thoroughly pursued. Furthermore, having
expanded United States Attorneys services could act as an
incentive to the local FBI officers to carry through their
investigations based upon the knowledge that a prosecution
would likely result.
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The Honorable John Melcher
Page No. 2
19 September 1980

Once again I wish to thank i
0 nk you for an opportunity t
and to bring these additional problems to you1.¥ agtggﬂggF

\76’%}' traly gours,
RN LT

Py .

MIKE GREELY™ :
Attorney General
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¢ " ERNEST L. WILKINSON ¢aso-1a7e)
ﬁ JOHN W, CRAGUN (1906-1980)

| GLEN A, WILKINSON

{ ROBERT W. BARKER

! CHARLES A. HORBS
ANGELO A. IADAROLA
PAUL 5. QUINN
LEON T. KNAUER
RICHARD A, BAENEN
JERRY C, STRAUS
HERBERT E. MARKS
PIERRE J, LAFORCE
FRANCES L, HORN

) GORDON C, COFFMAN

R PATRICIA L. BROWN
STEPHEN R, BELL

" R ANTHONY ROGERS

FOSTER DE REITZES
JOHN M, FACCIOLA
PHILIF A, NACKE
THOMAS E. WILSON

{ EDWARD M, FOGARTY

ROSEL H, HYDE

171

WILKINSON, CRAGUN & BARKER
LAW OFFICES
1736 NEW YORK AVENUE, N, W.
WASHINGTON, D.C. 20006

(202) 783-4800
— CHARLES |, APPLER
CABLE ADDRESS LAUREL R, BERGOLD

W "
WILCBAR CAROL L. BARBERO
JACQUELYN R, LUKE
JAMES L, CASSERLY
TIMOTHY C, SLOAN

ALAN | RUBINSTEIN
JAMES E. MAGEE

ROBERT B, MCKENNA, JR,
JOSEPH P, MARKOSKI
STEVEN C, LAMBERT
STEPHEN A: HILDEBRANDT

GLENN P. SUGAMEL

September 22, 1980
REC'DSEP 24 1980
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The Honorable John Melcher, Chairman
Senate Select Committee on Indian Affairs .

1123 Dirksen Senate Office Building '
Washington, D. C. 20510

Dear Senator Melcher:

Enclosed is a statement by Austin Gillette, Chairman
of the Three Affiliated Tribes of the Fort Berthold Reservation,
for whom we are general counsel, expressing the Tribes' views
on S. 2832, the Indian Reservation Special Magistrate and Law
Enforcement Bill.

' In the statement, Mr. Gillette supports the basic con-
cept of S. 2832, namely, the appointment of a special magistrate
to serve each Indian reservation, as a partial remedy for law
enforcement problems on the reservation, He also notes certain
deficiencies in the bill that need correction, and suggests
the need for further hearings and legislation directed toward
law enforcement problems that would not be alleviated by S. 2832.

We request that these comments be made part of the
record in your Committee deliberations on S. 2832, Please let
us know if we can answer any questions concerning them.

Sincerely,
W INSON, CRAGUM & BARKER

By: Charles A. Hobbs

Enclosure .
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STATEMENT TO THE SENATE SELECT COMMITTEE Therefore, we suggest that this section of the bill be amended

ON INDIAN AFFAIRS ON S. 2832 ¥ . . s
C 8 to require 'each tribe to approve the appointment of a special

magistrate for its reservation before the appointmest becomes

T

Dear Senator Melcher:
My name is Austin Gillette, Chairman of the Three : effective, or to give each tribe a veto power over such an

bttt

Affiliated Tribes of the Fort Berthold Reservation, North . appointment,
We strongly support the basic concept of S, 2832,

Dakota. I am grateful for the opportunity to present the

Tribes' views on 8, 2832, the Indian Reservation Magistrate's . the appointment of special magistrates to serve on Indian re-
Bill. servations, as a positive attempt to alleviate some of the law

s e,
&

enforcement problems on Indian reservations. The bill would go

S. 2832 provides that thg President, by and with ; i <
the advice and consent of the Senate, shall appoint special ’ : }; a long way toward reducing the problems agsociated with the
magistrates as may be necessary to serve Indian reservations E ( great distance sepavating most Indian reservations, ijncluding
ovexr which the United States exercises criminal jurisdiction. . } Fort Berthold, from federal law enforgement-related personnel
Once appointed and confirmed, the magistrate must reside on or f; and federal courts. For the Fert Berthold Reservation, prssently
near the reservation to be served. The power and authority ii the nearest U.S. Attorney, FBI Special Officer, and U.S. Magis-
granted to these special magistrates is the same as that E trate are headquartered in Minct; some 80 miles northeast off New
granted to U.S. Magistrates by federal law or by the court for x% Town, North Dakota, whers the main BIA police office is located,
the district in which they serve. 1In addition, the same rules ' and even farther from the rest of the Reservation. The closest
of practice and procedure apply to the special magistrates' . U.S5. district court is at Bismarck, about 100 miles from the

' courts. : closest reservation village (White Shield) and 150 miles from New

| We wish to point out, at the outset, that the appoint- 'f Town. These distances often hinder effective prosecution, parti-
ment procedure in Section 650 of the bill is defective because I? cularly for minor offenses: the prospect of an 80-mile drive to
it fails to give each Indian tribe a voice in deciding who will £ file a complaint or to present an arrested person to the magis—
be appointed as a special magistrate for its Indian reservation. : trate often means that the local law enforcement official or the

T 1 .

i The special magistrate system can work well only if it leads to & U.S. Attorney may choose to let the misdemeanor go unprosecuted.
H the appointment of competent persons with knowledge and interest ; Those which are prosecuted are done only at a great expense of

' i 3 ; ;
in the Indian culture and way of life on the reservation to be b time and distance.

served. To achieve that end, input from each tribe is essential,

i
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If a special magistrate were located on the Fort
Berthold Reservation, under the terms of S. 2832, the problems
related to distance would be substantially reduced. Most
importantly, the magistrate could conduct trials, including
jury trials, of misdemeanors committed on the Reservation. The
greatest number of offenses committed on the Fort Berthold Re-
servation are, by far, misdemeanors; for example, in 1979, 1,652
misdemeanors, and only 25 major offenses, were reported to the
U.S. Attorney. Hunting- and fishing-related violations of
federal law, such as offenses under 18 U.S.C. § 1165, are parti-
cularly prevalent on our Reservation. If these minor offenses
could be prosecuted near the scene of crime, rather than in
Minot or Bismarck, we kelieve that law enforcement would be
carried out much more swiftly and efficiently.

In this regard, we favor the provision in S§. 2832
stating that a defendant does not have the right to elect to
be tried for a misdemeanor before a district court judge
ratiier than the special magistrate, If defendants brought
before the special magistrate were 30 allowed to elect a dist-
rict court trial, they would have to be brought to Bismarck —
once again triggering the problems related to distance, and
greatly diluting the benefits entailed by an on-site special
magistrate.

In addition, we favor allowing'defendants appearing
before the special magistrate to be represented by a lay spokes-~
man. Many Indian defendants, unfamilis: with lawyers' formal

legal proceedings, will feel more comfortable with lay assistance,
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particularly from persons familiar with situations on the
Reservation. In many tribal courts, including the Fort Ber-
thold tribal court, Indian defendants are represented by lay
persons. We also support the provision requiring that, for a
jury trial, jurors must be persons residing on the reservation.
This will help to insure that defendants will be judged by
persons with firsthand knowledge of the Reservation and tribal
traditions and culture.

We agree that, as provided in Section 653(d) of the
bill, tribal and BIA police officers, and federal, state and
local law enforcement officers, should have tne authority to
execute warrants, summonses, and subpoenas issued by the special
magistrate. Clearly, an essential link in any law enforcement
system is an active and effective network of police to investi-
gate crimes and make arrests. Given the unique and complex
interrelationships of jurisdictions and legal authority on and
near Indian reservations, it is especially important that all
law enforcement personnel be authorized to enforce federal law
within their respective jurisdictions. On the Fort Berthold
Reservation, tribal officers already are deputized to enforce
federal law, and we are working toward cross-deputization arrange-~
ments with state and local enforcement agencies, This provision
in 8. 2832 would help establish a similar cooperative law enforce-
ment scheme on all Indian reservations.

However, in order to make it clear that +his provision

in 8. 2832 is intended to give police officers full authority
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to enforce federal law, we propose that it be amended to provide

that any federal, state or tribal officer may arrest, without

procesg, any person taken in the act of violating federal law,

and take such person before the special magistrate. We believe

this would more fully ensure that, as you state in your remarks

in the Congressional Record, June 16, 1980,

"this provision
authorized State and tribal police officers as well as Federal

officers to initiate proceedings before the special magistrate."

(Emphasis added.)

We wish to emphasize that, at Fort Berthold, our pri-
mary need is for a more efficient and convenient method of bring-

ing minor offenders to justice. The appointment of a special

magistrate along the lines of this bill would help meet this need.

Investigation and prosecution of major offenses, however, presents

no real problem here. Because of the fairly effective work by the

police, the BIA Special Officer, the FBI Special Officer and the

U.S. Attorney, the relatively few major offenders are brought to

justice. For example, in 1979, twelve cases were presented to

the U.S. Attorney's Office: five were prosecuted, five are still

pending and two were declined. See Inspection/Evaluation Report,

Fort Berthold Law Enforcement Program, New Town, North Dakota,

BIA Division of Law Enforcement Services, January 1980. How-

ever, we recognize that numerous problems in the prosecution of

major offenses, such as unresponsive U.S. Attorneys and duplica-
tion of investigative efforts by BIA and FBI investigators,
plague most reservations, §. 2832 does not deal with these very

serious problew: 9t by providing a nearby magistrate to take
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action such as issuing warrants and conducting preliminary
hearings to determine probable cause. We suggest, the;efore,
that the Committee hold additional hearings to focus on these
problems and sponsor additional legislation directed at
solving them.

Finally, a continuing problem that this legislation
does not address relates to enforcing tribal law against non-

Indians. OQOliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978),

precludes tribal courts from exercising criminal jurisdiction
over non-Indians absent congressional delegation of such power.
At the same time, tribal law has not been assimilated into fede-
ral law by the Assimilative Crimes Act o+ any other general
federal law. There are some limi&ed asgimilations of tribal
hunting and fishing regulations, ~ but many other types of tribal
law remain unaddressed. As a result, non-Indians can freely
violate tribal law without fear of prosecution, especially when
their action does not constitute any violation of federal law.
Often those offenses that are not also violaticuz of federal law
are most important to Indian culture and tradition., To £ill

this enforcement void, we also faver legislation either authoriz-

ing tribal courts to exercise criminal jurisdiction over

*/ Under 18 U.S.C. § 1165, a non-Indian who goes on Indian land
- for the purpose of hunting or fishing without tribal permis-
sion (which would include compliance with tribal regulations)
commits a federal offense. Section 1165 does not cover non-Indian
land within the resexvation. §. 1882, the Lacey Act Amendments,
now pending in the Senate, would assimilate tribal fish and wild-
life laws, by making it unlawful to transport, sell, receive, pur-
chase or possess illegally obtained fish and game.
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non-Indians, or assimilating tribal law into federal law along
the lines of 18 U.S.C. § 1165 and S. 1882, so that non-Indian

offenders of tribal law can be brought to justice in the fede-
ral court system.

In conclusion, we support S. 2832, with our suggested
amendments, as a positive step toward alleviating some of the
problems in . federal law enforcement, particularly of minor
offenses. However, there is still a need for additional legis~
lation to address the problems with United States Attorneys,
duplicative efforts of BIA and FBI investigators, and enforce-
ment of tribal law against non-Indians.

Thank you for the opportunity Lo present this state-

ment, Mr. Chairman,
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OREGON LEGAL SERVICES CORPORATION

CENTRAL SUPPORT OFFICE

2328 NW EVERETT STREET
PORTLAND. OREGON 97210

) 2237502 Q/Vu’(u
(503) 22375 \ /UCT 1198

September 24, 1980

Honorable John Melcher, Chairman

Senate Select Committee on Indian Affairs
United States Senate

Washington, D. C. 20510

Dear Senator Melcher:

Thank you for your letter of June 23, 1980, concerning
introduction of §. 2832, a bill to establish special
magistrates with jurisdiction over federal offenses

within Indian country, and to authorize tribal and local
police officers to enforce federal laws within their
respective jurisdictions. It appears that this bill was
introduced as a result of a perception that there is a
general lack of law enforcement through structures now in
place, with the hopes that this legislation would strengthen
those structures and produce the enforcement which federal
jurisdiction now fails to provide.

This legislation and the justification for it sounds
similar to those which resulted in the passage of Public

Law 280.

That there is a serious lack of federal enforcement and
federal prosecution on Indian reservations cannot be
questioned. The real issue, of course, is how does one
provide the federal enforcement and prosecution now lacking
in Indian country? Is it more appropriate to create still
another federal instrumentality or should existing institu-
tions be improved to meet.the needs they are not presently
fulfilling? These questions do not appear to be adequately
addressed by S. 2832,

Lack of Enforcement. One of the more serious problems of

federal law enforcement within Indian country is the failure
to provide needed personnel to accomplish a serious enforce-
ment effort. Nothing in 5. 2832 appears to remedy that

problem.

While the proposed legislation would expand enforce-

G

Qi ebapra e

CLANI

T DA s o
i S sin S

LR g e, S




181 '

180

S bt S,

lacement of a local competitor with those tribal
Egugzg.P Tribal police officers who do not share the same
philosophies as the judges of tr@bal courts wguld be sgrely
tempted to bring their cases against Ind1§n violators into
Magistrate Court rather than into the Indian courts where thgg
are now prosecuted. It may thergfore pe appropriate to provide
some provision that prosecution in Magistrate Court of In@ga?
offenders would depend upon a prior declination @y the_trl ah
forum or a determination that, although not a major crlmeé the
matter was serious enough to require prosecution in both forums.

ment ability by extending to tribal and state police enforce-

ment over trivial crimes covered by the Assimilative and

General Crimes Act, it would not guarantee that the lack of

enforcement which now plagues enforcement of major crimes

would be remedied. 1In fact, the reluctance of federal

enforcement officers and of United States Attorneys “o

vigorously pursue enforcement and prosecution of these

crimes could bhe seriously undercut by the provision of

an additional federal forum which would address thesc same

pProblems as lesser included erimes. It is hard to

imagine that there would not be temptation to leave the

prosecution of these crimes to the magistrates as lesser

offenses rather than dedicate the already overburdened *
resources of U.S. Attorneys' offices. As has already }
been a* .ested to in past Justice Department reports,

U.8. Attorneys see Major Crime Act violations as very , ‘
low priority matters within their offices. 1/ It seems the

more helpful provision would be to require u.s. Attorneys +
to accept prosecutions from tribal and state police officers

in major crimes matters. This would greatly expand enforcement

capability within the Indian country without necessitating the

creation of a new federal instrumentality.

-y e

ernative Possibilities. It is not apparent that the

é gi:szgt difficulty in getting prosecutions in Federal court
against non-Indians is a result of a lack o? judgeg. It is
therefore difficult to understand why_c;eatlng mggl§t;ate .
positions in Indian country would facilitate a significant rise
in thpse prosecutions. The dif?iculty appears to be thag U.S.

¢ Attorpeys are unwilling to commit the necessary staff ang
personnel to aggressively pursue such prosecutions. It is labl
therefore suggested that either earmarged.fgnds be made ;valdg e
to U.Ss. Attorneys' offices that have 51gn1§1cant areas o Inf;an
country within their jurisdictions to gbtaln and suppor; sga
necessary to carry forth such prosecution, or that the fun ?
now available to them be conditioned upon Fhe U.S. Attorney's Lish
demonstration that he has committed sufficient staff to accomplis

the necessary prosecutions.

Lack of Prosecution. It is hard to imagine that U.§. Attorneys
now unwilling to commit significant resources to the prosecu-

tion of major crimes would be willing to commit any additional
staff time to the prosecution of crimes in the Magistrate Court.
Indeed, as was earlier suggested, it may be a temptation to dump
further cases into the Magistrate's Court which might otherwise

be prosecuted in the District Court. This would leave prosecution
of crimes in the Magistrate Court to the police officers bringing
the charges. This of course would lead to rather uneven quality
of representation on behalf of the United States. There is little
reason to believe, therefore, that prosecution of crimes commit-
ted in Indian country would enjoy a significantly increased §
incident of success.

A second alternatiwve to 8. 2832 is to proyide, by legislation,
jurisdictibn for Indian tribal courts! whlgh choose to d9b52'
to exercise jurisdiction over non-Indian violators of tr; ﬁl
codes. It is understood that such.leglslat}on_wogld_pro a'tK
require tribal courts, which exercise such ]urlsd+ctlon, zl h
all of the Constitutional requirements of non-Indian cour gbln
criminal prosecutions. It is for Fhat reason that each tribe
should have the discretion concerning whgther or not ?o a;sume
such jurisdiction. A third alternatlye is to do nothlng hor
the present. 1Indications are that tr}bal‘governments Wit
ever greater sophistication are en?erlng_lnto cooperatlye
agreements with local governments lnc}ud}ng §tat§ ageni%es
which are also showing a greater_sophlgtlcatlon in deg :mgth
with issues of jurisdiction witpln Indian country. leeﬁ e
evolution of this relationship it may be tgo early to take
decisive action concerning who shal; exercise ]urlsdlgtign
over criminal violations by non-Indian perpetrators within
Indian country.

A PR
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Impact on Indian Forums. While it is now clear that tribes
have no criminal jurisdiction over hon-Indian violators of
tribal codes it is equally clear that they do have jurisdiction
over Indian violators of those codes within Indian country. g
At present tribal courts are growing phenomena in Indian

country that are developing ever greater expertise and
credibility both within the Indian and non-Indian communities.
Tribal courts that are functioning and in place now accept
prosecution of Indian offenders which might otherwise go into }
federal forums. The creation of a Magistrate Court would amount

g At ey o T N 1, it

1/ The notable exception to this is Sidney Lezak, U.S. Attorney
for the District of Oregon.
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VLASSIS, CASE & OTT
1545 WEST THOMAS ROAD
PHOENIX, ARIZONA 85015
{602) 248-8811

SR

Conclusion., At present it does not seem that §. 2832 adequately
addresses the need it is designed to resolve. It seems *
app;opriate that more investigation should be invested in

designing a solution to the perceived lack of law enforcement.

M,

GEORGE P. VLASSIS
WILLIBY E, CASE, JR
KATHERINE OTT

M. JAMES CALLAHAN

o e 5
et pn.

Sincerely,

Qe W

Steven Lowenstein
Director

SHELDON STERN
GARY VERBURG

B LA

October 24, 1980 -
é OCr . 1380 :

o

i Hon. John Melcher
oy i A Chairman
i Select Committee on Indian Affairs
United States Senate
Washington, D. C. 20510

SL/sd C .

Re: 'Senate Bill 2832
Indian Reservation Special Magistrate
and Law Enforcement Act of 1980

Dear Senator Melcher:

" ... -As General Counsel for the Navajo Nation, we commend
your efforts regarding the Magistrate's Bill, which has long
been needed. Passage of this Bill is vital to the Nation and
to all Native Americans residing on reservations.

i .

i The enactment of this legislation is likely to lessen
} {7 the opportunity for lawlessness on or near reservation lands.
If there is anything that we can do towards aiding the enact~

ment of this legislation, we would be pleased to be so advised.

. You man be assured that the legislation has the sup-
port of Chairman MacDonald and the tribal law enforcement per-

sonnel.
Your efforts are greatly appreciated.

] i Very truly yours,

L . A~
i Sheldon Stern

88/k

Lt. Col. Leroy Bedonie

O

{
13
1+
? % cc: Hon. Peter MacDonald
i
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