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 PREFACE

- on June 21, 1979 I was asked to prepare an essay on the ‘
_ , g ; :
llmlted Jurlsdlctlongcourts for consrderatlon at the September

\.,

meetlng of the Councll on the Role of Courts.‘ The essay was to

$E

NG 2
lndlcate the klnds of llmlted”Jurlsdlctlon courts currently in

operatlon natlonw1de and. the types of cases thev handled, the

crlterla for evaluatlng-the performance of these courts and an

; assessment of the speclfrc lnstltutlonal CapaCItY of the lQWer

- courts. If‘pOSSlble, the essay would suggest the extentvto whlch:

matters now handled in the general Jurlsdlctlon courts ought to |
be dlverted.to the lower courts, or matters there dlverted to
alternatlve fora. The paper'was to provmde as full descrlptrve

statlstlcs as Were avallable on these courts, and provade an

R

analytlc summary of what we know about the limited Jurlsdlctlon
courts . o | ' | |

The paper presents a framework for dlscuSSLng the partlcular
‘competences of the courts wrthout‘draw1ng any clear boundarles
around them - Its analyses and conclusions are clearly tentatlve,

glven the constralnts of tlme and data with whrch we had to work.

»Ir/;s lntended to stlmulate dlSCHSSlon and focus debate about an

appipprlate lelSlon of labor w1th1n the judlClal system. Anything

further- would be premature at thls tlme.

The llmltatlons on avarlable data proved to be greater than
even our orlglnal skeptlcal expectatlons assumed. Therefore, IH'
have lncurred the debt of many persons' and lnstltutlons in these
short weeks, w1thout whose cooperatlon and ready assrstance thls
pro:ect would have been 1mpossrble. I would llke to thank the

people at the Amerlcan Judlcature Soc;ety, the Natlonal Center
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kI would llke to especmally thank John Cratsley, Sally Merry and

for State'Courts in ﬁilliamsburg} the U.S.Departmenteof,Justice,

Statlstlcs and Informatlon Serv1ce, and the Offlce for Improvement

1n the Admlnlstratlon of Justlce, the Natlonal JudlClal College,

oF

Professor John lrv1ng, Ralph Cavanagh, Al- Berns,

Reno, Nevada,

Clerk of Court, Mlddlesex County Court, Cambrldge, Massaohusetts.

]

Egon Blttner for thelr adv1ce and cr1t1c15ms.

the descrptlve data, and to Martha Adams and Vera Spanos for‘the
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Thanks are also owed to Susan Mlleff who helped code and prepare l;

typ:.ng ass;.stence -
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I. INTRODUCTION. o ’ Lo \ I.1

o

w;

Table 18. Sa.larn.es of state 'I'ria'l‘ cnuz*t Judges . ‘Fourteen Sample States. Attitudes toward the lower courts seem schizophrenic At i

a: . one and the same time, the infaerior courts are described as o

r invisible and without appropriate attention from the bar, scholars

.l\"x N . .
Table 19.. Souxce of Procedures Used in Limited Juvisdiction Courts

Table 20. seuzce of Funding of Limited Jurisdiction Courts

= &8 B2

Table 21. Limited Jurisdiction Courts' Reporting Requirements and the citizenry, and as the critical and often exclus:.ve

Table 22.: Availability of Jur:i.es. in Limited Jurisdiction Courts judz.cz.aJ, experience for: those who enter the court system. It is

[——
w
D

St

Table 23. Appeals from Linited Jurisdiction Courts, by Court System and ' o . repeatedly suggested that they be done away with, at the same time
Courts : ! - .

ey

Bz

H 1
)

> it is suggested that they perform wvital functi )
Table 24. App2als from Limited Jurisdicticn Courts by States 99 = YR lons at the juncture

y ‘ ‘ of several official public hierarehies n . ]
Table 25. Rank Order of States by Population, for Cases Filed in Limited P 3 and systems They a:se

~ and General Jurisdiction Courts, Omittn.ng Traffic Cases

ﬁ ? applauded for being flexible and informal, and chided for

Tabler 26. Lun:l.ted Jurisdiction COu::t Share of a State's Civ:Ll and Cr:.m:.na.L -
Caseload

failing to fulfill due process forms and techni_qnes.. They are.

Aenmm—
| T
]

s ‘ ) recognized to be responsive to local communit ituati
Table 27. Each Limited Jurisdiction Court's Share of a State's Entire an ‘ ' P ity situations and

Nontraffic Criminal, Juvenile Caseload, and Share of a State's
Limited Jurisdiction Caseload

==

{ - . needs and criticized far their diversity. They are second class

s
13

‘ : ' ) citizens in the eyes of the bar and the
Table 28. Bach Limited Jurisdiction, Court's Share of a State's Limited Y JudJ.c:Lary but constn.tute

Jurisdiction Caseload by (Civil, Nontraffic Criminal, Traffic and
Juvenile, and Share of Tokal Limited Jurisdiction Caseload
without Traffic Cases

- L the majority of our trial courts and hear ninety percent of

: — the nation's criminal cases. - : :

Pable 29. Distribution of Caseload within Each Limited Jurisdiction Court

e Givil. -emiminar, Teaffic and suvenils - " It is commonplace now to state that the limited jurisidction
ivil, Criminal, T : . . .

courts have, not been sufficiently studied and that we need'v- ‘

Table 30. Traffic Caseload in Courts with Criminal and Traffic Ju::i’sdiction

’ .

ood research on these firs eve . 'inferior! . ‘
Table 31. Caselocad of State Limited Jurisdiction Courts by Civ:.l, Criminal g irst level 'inferior' courts. Although

I

|
N H
' !
~ and Juvenile without Traffic F] this has been said, and indeed studies have followed the call, ;
Taple 32. gartial dc°mpuls°n of Limited and, General J“ruisamti‘m Courts’ S ,‘ . . we urgently need to know more aboutthese courts. Kenneth
aseloads . ‘ ; 3 - A |
K Dolbeare has suggested that if. “we seek to understa nd the nature ;
Table 33. Survey of Limited Jurisdiction Court Judges, July and Augnst 1979 "}; - . 99 < ?
Class Profile U ? [ of the ]udJ.cJ.al task, we 'should study it where :Lt is most |
Table 34. Sentencmg Options -3 - , . practiced, and(:ot some relatlve.Ly spec:.allzed s:.tuat:.on , such ;
« ‘ ' ( 1)
“Table 35. Cou.rts of Limited and SPecial Ju.r:.sdiction, by Level of Organlzat:.on | . as appellate courts" e 'I'his paper will explore some of v :
by State, 1976 c e _ A
' f R . the major aspects of the lJ.mJ.ted jurn.sd:u.ctn.on courts 1n an

[

Table 36. ‘Salar:.es of Lm:.ted Jurisd:.ct:.on Judges.

efﬁcft to ldentlfy the predomlnant roles and functl of these

=3

Table 37. Rank .Order of All states by Populatz.on, with number of Judges, Courts
' : and Caseload figures . ‘

o
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courts. There are so many limited jurisdiction courts,‘over

| N—

eighteen thousand and such.very incomplete data on these courts,

e
that this paper must necessarily be incomplete. Although the

Anmcatid

literature on the limited jurisdiction courts is not extenSive ,

we, cannot say all that. could be said within the confines Lo

)

of time and space for this paper. It is a brief overview of

particularly relevant issues.

i

- The Kaper will .address the folloWing questions. What are the

©
¥
o W

lower courts doing that is different(from general jurisdiction
courts such that the adjudioative model of rule bound;decisionmaking‘ i}
does not seem to apply? What is the unigue institutional caéacity
of these courts? We suggest that while the lower courts do‘not
conform to our model of the rule of law - adyersarial due process
uith fullkprotection‘of the rights of disputants - their informality -

flexibility, and diversity iiycan. function to‘provide‘responsive

.
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Section II Zwill summarize the ‘data which is'available on

work and operations of the limited jurisdiction courts. Using ‘l}
primarily data available in statew:ourt reports and collected
at' the National Center for State Courts, information at the L
American Judicature Society, surveys published by the Department : -
of Justice and data collected from judges attending National 7 {
JudiCial College in July and August 1979, we shall describe the E
cotdts of limited Jurisdiction. What sorts of limited: jurisdiction
courts are currently in operation nationWide? ng .many courts L {g
are there, what are their names and what patterns of‘organization
predominate? How do the general and limited jurisdiction courts ig
cgﬁier; uith respect to the,qualityiof”their personnelfw%hef ' , ‘QE

cw
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. and diverse.

'~Pithout k

" and limited jurisdiction courts ., is

the developing common law courts.

0 I.3
resources available and the nature of.their caseloads? What kinds

ofvdisPositional options prevail‘in these courts?

The data suggest that the courts are extremely numerous
They carry an enor;ous;ﬂmxe of the states' trial
caseload with conSiderablyreduced resources. There is a great
range of ‘organizational patterns, range of personnel qualifications.
. further research very few explanations for the

diversity present themselves. ObViously population density,

i

geographical distance and some effort to distinguish serious

from petty offenses and appropriate prooess ﬁor}each explains

some. of the variation and characteristics of thevlower courts..
The. caseload. statistics suggest that there may be

distinctions between 'major!' limited jurisdiction courts and ¢
'minor' limited jurisdiction courts, based upon which courts
hear the largest proportion of the limitedljurisdiction cases,

but also based upon which courts hear more civil than criminal cases. The

the proportion of

their caseloads which are4civ11 versus criminal. General

jurisdiction courts hear a Significantly greater proportion
of civil cases
Section III. will review the history and criticisms of

these courts. From their inception in the fourteenth century,

" the 'lower' courts were designed to provide rapid, localized

Justice for less seriwus offenses and matterss A distinction

&

-between important'.issues snd petty matters rested upon which

R

‘onesnrequired fuller more procedurally regular handXing through

The criticisms which have’
been levied against the lower conrts have cé?centrated upon?
!

their informality, lack of due process and tlierefore lack

v
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. matters more consistent with their particular although limited

social dlsorders.

!

S Remeste pume . s e & & wabr P . 0

‘Two, the courts are not adjudicating the cases before them in a

N

and needs resolution, and how to formallze the procedures in order

of equal and uniform justice.
There are several lines of converoing thought about the work of

the courts. One, there is repeated concern that'adjudication is not

<

appropriate for the problems being brought before the courts, especially

]

the'limitfd Jurisdiction courts flooded with 'petty' disputes or

offenses which, however, reflect rather serious and seemlngly insoluble
Courts are reactive, that is passmve, lnstltutlons,
which deal with only two-party Lssues, on a case to case ba51s,uthey
can prov1de only simple coercive solutlons. They can prov1de no

follow up or supervision and.therefore_they can. have only marginal

effect upon the situations or conditions which generate.the:problems.(z)

%

properly procedurally regular fashion. Tﬁey are failing to adhere
to the riles of law, perhaps because the problems are lnapproprlate,
or th&t there are too many of them. The courts are not models of
adversarial adjudication., "

There seem to be two 1ssues of relevancey How ko enlarge the -

- scope of the Jud1c1al system in order to handle whatever ccmes up

to prov1de equltable access and handllng of these problems.
‘ The dllemma is apparent We cannot leave>gr1evances and problems

unresolved. We have taken heed of Pound's waén ng about allowing small

lnjustlces to fester in the body pOllth. Tr ré ore,\we are urged

to create alternat;ves to courts that can more appropriately deal

with the polycentrlc problems,. and leav@ the courts to deal with

P

competence. If we can reduce the load of the court's work to more
manageable volume, we are told, perhaps the courts will be able to

more closely foilow the rules and procedures of law.

I

“
~

oy ]
| :

= OO

LT

i

) Rather, ‘dourts ought to adapt to the démands which necess;tate their

- to do-toc many jobs, the lower courts do no job well. Therefore, *

e s s 6w st s

7

Q h ' . : I.5

&

‘The core issue for legalitf is accountability. kProcedure and
formal regularity is wbat we hold courts accountable to, e.g. on“
appeal. But, if the process ‘is informal, or broadened to encompaSS
issues the handling of which is difficult to formalize, how will
accountability be provided?

o

remarked upon this. v

Messinger and Bittner have recently

."One might imagine that we exclude the mechanical
application of legal norms because the aim of the law is
justice. And justice is too elusive a catch for a mere " R
network of norms. In our world: justlce probably cannot
. be caught without norms, but'there is a need for 'discretion
.«.to know through law what is just'. Law alone would yield
greater'certalnty, but the quest for justice forces us to settle.
for‘mere 'reasonable regularity’' which Professor Lewellyn
* assured us, would come close to ‘'drying up the bubbling
flood of words about rule and discretion'. Reasonable
regularity seems like a modest standard, but judging by
what one reads in our times even this has eluded us by
_quite a wide margln-" (3)

9We must:be very skeptlcal.about purlfylng the functions and
“{
availability of’ any social institutions to an extént which makes it
remote from practical concerns. We cannat change the social problems

which demand resolution so that'courtg can do what courts can do best.

existence in the first place. Why are we limited to a definition of

law in terms of a narrowed conception of adversarial adjudlcatlon°
And, do we really want_to take social disputes and grievances out of
the courts? finally,gisn't it possible to conceptualize the lowgr
courts in a way which.takes account of their unique capacity for
informal, responsmve, lndLV1duallzed adjudlcatlon and places it

squarely within the\rule of law? - - e e

The criticism of the lower courts suggests that in. attempting

if these courts have a distinctive capacity, pberhaps it derives fiom

N
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_nformallty and leEISlty

> L
thelr avallabrllty, . The problems which

have plagued these courts and raised the cry for thelr eradlcataond'
may be the source of their justification and functlon.'The paper ;:
wlll argue that the limited jurlsdlctlon courts can functlon as a
ma]or resource for community based dlspute resolutlon. Their infor-.
mality, lack of scrutiny and avallablllty make them . partlcularly
capable lnstltutlons for'just such servlée. e ' | ' |
The threads of the argument are not woven flrmly as yet, but
the: paper will present somerof‘the ideas upon Wthh such»anhargument.k
could be: made. The tensions lnherent ln a modern legal,system between
substantive and procedural’ justlce seem to be partlcularly rlpe at’
the level of(the»lower courts.*Perhaps they have a pecullar role’
becausefof‘their-greater informality, closenegs to the partiesf”and
their‘greater‘reliance upon empirical rather than logical concerns,
to provide personally and communlty responsive justrce. The questlon
arises as to whether the rule of law, as a bulwark against arbitrary
and naked exercises of power and coerC1on, lS achieved solely thhough
adversarial adjudlcatlon as we, have developed it through the forms of
" due . of:ﬁtss. Much of the work of the lower. courts is rule bound |
® in mucg thehsame way and extent as general jurzsdlctlon courts, but o
simply 1nvolves lesser crlme, smaller amounts of money or speclallzed
matters or persons. But, much-of the work of ‘these courts cannot be
£it into a classical adjudicative‘model,~But, does that mean that lt,

is any less law?

o
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f courts except for handlrng smallel, less serlous cases..

'hlgh volume buslness"

‘SectiOn IV; w111 present a’ sketch of thls argument based ‘

g

yupon a broad notlon of the rule of law whlch can 1ncorporate
u-j:more than adversarlal‘due process as an. ordlnary procedure. The;

"llmlted jurlsdlctlon courts perform a role fundamentally unlrke*’

that performed by general jurlsdlctlon courts. They cannot ‘be

B,

.;‘descrlbed rn excluslvely the sameé | terms as general jurlsdlctlon

It l.:' :

: poss;ble, however,yto place the work.of the llmlted jurlsdlctlon"

courts w1th1n A broader framework

The standard.plcture of these courts as "rote mechanlcal

processore of vast numbers of’cases, engaged strlctly ln wholesale

( ) Ls y partlally correct. Ev1dence wrll

y-

be. preseﬂted whlch suggests that l) llmlted jurlsdlctron courts

are more predomlnantly crlmlnal courts, they may not have developed '

the formal regularlty of general jurlsdlctlon courts because 1m—

portant bus:.ness and commerc:.al J.nterest forfwha.ch »regular and

predrctrble processes have been essentlal, are not the ordlnary

"cllents of these courts, 2) llmlted jurlsdlctlon courts do. process

dlfferent cases dlfferently, all cases are. not subject to assembly

~311ne treatment 3) when crtlzens go to court they reculre a’

publrc authorltatlve forum for compulsory resolutlon of thelr |

odlsputes.]-

There is no questlon that many of the lower courts, perhaps

most have been correctly descrlbed by crltlcs as provzdlng bargaln '

~basement justlce< an lnsult to our revered notlons of the rule of .

.law;r "Traffrc courts, the very model of rote processrng of cases

that have become non—;udrcral' in everythrng but name"(s)

v are the~most readlly apparent_example. And, rtkls,alsobtrue that

e
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‘j.thls dlrectlon.i

some llmlted Jurlsdlctwon courts effectlvely channel problems'

toward approprlate serv1ces and solutlons, for example, juvenlle

However, th1= work has been able to ldentrfy an entire

idomaln of meortant lower courts Wthh are nelther'trafflc courts, ,f_
:; nor juvenlle courts and whose busrness - the everyday dlsputes .

”between cltlzens, mlsdemeanors and lesser felonles - are not

lnapproprlate for judlclaltattentlon, but, lndeed, are often the
very‘stulf of llfe that demands a publlc remedy. ‘“'Md‘lﬂ“tji

Nevertheless, it may also be true that there are. areas or

’,lssueS'whlch may be los;ng'thelr fkernel‘of real adversarlness'

and we: ‘ought to devote 1ncreasrng attentlon to 1dent1fy1ng~just

those types of drsputes.f In fact, much contemporary research on

dlsputlng process in nelghborhoods and communltles 1s worklng in =~

4

b"prlate fora wrll.requlre an equally serlous assessment of the
“capacltres of alternatrve 1nst1tutlons/and settlngs. Thﬁ blanket
'.condemnatlon of the lower courts wrthout recognztlon of thelr

'1nherent drverslty and varlety, as well as thelr dlstrnctlve

o

' channellng functlons, too ea51ly throws,out the baby w1th the bath

B water. Because the current mood is most dec1ded1y agalnst the

0

| _llmlted jurlsdrctlon courts,,condemnrngeﬂj.for the fallures of

sone, I have specrflcally attsmpted to create an argument Wthh

v would encourage pollcymakers, 13931 practltloners and scholars to

stop and consrder the posrtrve aspects and pOSSlbllltleS within

 these courts and thelr role rn socrety. Clearly, thls lstmeant S

to stlmulate debate and w1ll engender criticism.

Any serlous attempt to dlrect dlspute to appro- -

¥,
e

;f}?‘:f"‘ rwe B s B e S SR

J
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I.9

The movement,‘ln both llmlted and general jurlsdlctlon courts,

toward negotlated settlements, medlatlon and socral service.

Lo

treatment,jdoes not necessarlly deny the need for cour s as umbrella

lnstrtutlons for dlspute resolutlon ln hlghly developed, hetero~

[+

geneous, lndustrlalraed soc1et1es.

o

The issues become a matter of

i creatlng access, revrew and formallzlng the alternatlve styles and

o protedures of alvarlety of klnds of adjudlcatlon w1th1n a ]udlcral

framework.w Cratsley s work on'"Communlty Courts- offerlng Altern—

atmve Dlspute Resolutron Wlthln the Judlclal System"(s) begrns

thls effort- Thls paper WLllwonly suggest the heoretlcal and.
experlmental framework w1th1n whlch dlversedstyles of Justice ln
the llmlted jurlsdrctlon<courts can be justlfled Future research
on,the lnstltutlonal capaclty of the lower courts,and specrflcally
. on the nature of dlsputlng, can be dlrected toward more careful

and complete examlnatlon of thls the51s. e R‘A""~ﬁfm

If the varlety and 1nformal:ty of the lower courts can be
o

‘(\
. open access, careful revrew\and formallzatlon of the alternatzves

Justrfled w1th1n the rule(,f law, lt w111 depend upon the most

which these courts present They wrll be,Judged by the avall~

’abrllty of ‘recourse from them, less than thelr adherence to ‘the

crlterla of adversarlal due.process. Moreover, the. relatlonshlp

between‘the l;mlted and general jurisdiction courts will. be one

of creating channels for distinguishing cases which are 'appro=-

prlate for adjudlcatlon 1n the formal senses, from those

problems and cases whrch requlre other forms of‘rnqulry and EEEEE

resolutlon. But, all. w1ll be contalned within a rubric of rules
Wthh limit the ultimate lmposrtlon of soclally leqltlmate

coercrom»agalnst any 1nd1v1dual
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There is, rndeed, some hlstorlcal support for a.conceptlon }

»

'of the lower courts as.

@

srftlng devices. 'The Roman praetor"‘

functroned as. the chref legal offrcer who”formulated issues such

- that they had the character of a legal questrou, whlch was then

heard by a lay Judge.bThe system retarned the llmltatlon on what

could be a relevarit matter for 3ud1c1al hearrng, legal determlnatron,
but asszgned the drsposrtlon of the case and consrderatlon of ‘ @

o =

its merits ard effect to”a member of the community,’ not a2 pro=

fe551onal.(7) It removed lawyers from the j[F;CSItlon and perhaps

from the detarled handllng ‘of - cases whlch y exacerbate, or drstort

dlspute. Thevlayerlrg of’the.handllng andtéesolutron of dlsputes

[

avorded serlous lntru51on and tyranny of theroffrc1al system over
the persons lnvolved, by efforts to get to the heart of the

questlon' It~creattd a mechanlsm>forw~tructur1ng them 1nto

o M}'
legally relevant questlons,‘butaProv1ded aucommunrty based and e

therefore more respon51Ve Justlce.
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II DESCRIPTION OF COURTS O? LIMITED JURISDICTIQN

: N 5 \ . l
L L : : .
A.‘Introduction . o _ - |

=
o i

State court systems 1n the Unlted States ‘usually lnclude
. P
at least two levels of trial courts, general wurlsdlctron and

llmlted.jurlsdrctlon courts.
unllmlted orlgrnal jutlsdlctlon rn crvrl,and/or crlmlnal

cases. They are ofteq,called."major trial couﬂts. < On the:

other'hand courts of llmlted jurlsdlctlon are trlal courts

B

¢ whose‘]urlsdlctron covers only ‘a,
\ s

partlcular class of cases 8.9, probate, Juvenlle, traffrc,

of orlglnal jurlsdlctlon

or cases. where: the amount Xn controversy or allowablenflne or

§

‘rted to hearlng crvrl ‘cases with a maximum of $500 in contro-

CIIal

i

General jurlsdlctlon courts have

W
penalty'ls subject to specrilc restrlctlons, e.g., courts lim-

versy or‘crlmlual cases w1th a maxrmum penalty of $500 flne .

- or srx months Sentence.

kY ) N N
lelted jurrsdlctlon courts constltute over nlnety per-

cent of all state tr1a1 courts and are staffed by elghty-one

, percent of all the Judges (Table 1. Desplte the preponder-

ance in numbers of courts, Judges, and cases heard, the im=—
portance of’ llmrted jurlsdlctron courts is often understated.

These courts are usually the.courts wrth whlch the average

4

citrzen has contact,kfrequently thewonly contact, w1th the

f“ jud1c1al system.~ lelted jurlsdlctlon courts handle most of

the dlsputes between landlords and tenants, 1nsurers and

o
Lo . | <
. . L . o

Y
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s;ons of general Jurlsdlctlon courts in Idaho IllanlS Iowa

)

**Thls total is short bY apprOxlmately 400 locallzed courtsO |
. and Judgs in Georgia for whlch no descrlptlve or: statlstlcal'”

'data could be obtained and rncludes llmlted jurlsdlctlon ses-:

©

sipatieron s 5 -
Taﬁle'lil "
n
Number of -State Trial Courtst’ i .
5 i
~ . Courts " Judges B
General,Jurisdiction7‘ ;l,532\‘ 5,000 '[}
Limited Jurisdiction 18,469%* 21,255%% B
- *Source oftdata,—gAppendixLI.
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and South Dakota. ¢
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kclaimants, and debtors and thelr credltors They also grant

g ,annulments, and dlvorces, legltlmlze adoptlons, probate W1lls,

% o
Moreover, llmltEd

E}

admanlster estates and perform marrlages.

Jurlsdlctlon courts are the usual forums for trafflc offenses,

U

petty larceny, drunkenness prostltutlon and v101atlons of

local ordlnances. In addltlon, they setfball and hold pre—

llmlnary hearlngs Ln felony cases._ In some states, llmlted.

M (8)

Jurlsdlctlon courts hear not only mlsdemeanors and petty of-

fenses, but also lesser felonles, and ln _some jurlsdlctlons,

u

felonles punlshable by flve years~1mprlsonmenttor mora..
power‘over ball settlng and probable cause, as well as mis—

demeanors and some felon:.es, these lower courts exerc:.se enor-

1y ,;‘r‘

mous POWEIS .

The power*of lower courtcjudges is extensrve, not only

1n terms of formal jurlsdlction, but in terms of thelr free-

dom of actlon and abrllty to affect a person s life without

D

superVLSlon and w1thout.rev1ew. Thelr sentenclng and dls-

,11

posztzon dec1s10ns affect not only the defendant, but h;s/her

relatlonshlp w1th other persons. And often, local‘courts

have overSLght respons1b111ty for mun1c1pal offices such as (

health lnspectors, safety offloes, or dog catchers. Theix

‘“ﬁ-}:

deczslons dlrectly affect _the level of enforcement and admin-

_istration of local ordlnance regulatlon. Ther@fore, lower

court Judges can have a major impact not only upon 1nd1v1duals

Flnally, only a small percent

\7

but upon the entire communlty.

e

of ‘the cases. lnltlated in lower courts eventually receive ap

@
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striking.

conrts-~ the Natlonal Ce\txf for State Courts,
t

o

pellate reView; consequentlyqthese courts usually have both
the first'and last word:orer 3 citizen's jndiclal experience
and the impact which theSe courts have is that much more
Limited jurisdiction courts, |

therefore, can be

considered limited in only a very harrow sense.
Despite this potential and quite real impact, limited

jurisdiction courts go relatively unnoticed and unstudied.

‘The flrst statement\that must be made with regard to these

) ~ .

 courts is the.actual.puuc1ty of specific information andrre-

o

search about them re.LatJ.ve to the cther cne tenth of Amer:.can

b X
‘trial.cOUrts. The ln‘ormatlon con;alned in this section has

N
been ‘collected from fouizprlnc1ple sources, arnd supplemented

by less general data colllections from 1nd1v1dual states and
the American

Judlcature Soc;ety, the Na Lonal Criminal Justice Information
and Statlstlcs Serv1ce and a sample of lower court judges at-
tending judiclal college during July and August 1979. But,.

it must be stated.at the outset, that there is no complete

data avallable for all the llmlted jurisdiction courts in the

Unlted States. Many of the courts, indeed courts in thlrty
six states provxded no, or incomplete, caseload statistics
and the information about court organlzatlon, stafflng and
personnel was eratic and conflxcted from one report to the
next, although purportedly they covered the same years. -It

appears that some official reporES'rely u§on "reported" courts,

53
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that is the number that havekrespondedlto a survey, Or were

identified via some such "reporting" system; other official-

' s o . . \
- reports name and number the courts accordlng,EQ those that
‘are authorized to exist, while some other documents report

, the names and number of courts according to those that. are

in actual existence at the time of the report. We have

adqpted this latter method.
| Most often, the data will be based upon 1976 figures,
but will be supplemented by information from earlien\years,

if unavallable for 1976, and,later-years where changﬁs have:

l i

been reported. Also, the.data will sometimes represeht dif-

ferent samples depending upon the available 1nformat13n.
Each table will ldentlfy the souxrce and the: sample. T“ere-
fore, given the restrictions of avallable and rellable infor-

mation, the tables presented below have been designed tc\glve

| | \
aqﬁalitative impression of the.limited jurisdiction couﬁvs
‘ \

b\

in the United States. ‘ ‘ . ‘ W \

Caseload data will be’ presented for fourteen states,

\
those that have supplled comglete statistics for the genera
‘and limited jurlsdlctlon courts to the National Center for

State Courts"for 1976. Those fourteen states are; Alaska,

Arkansas, California, Connecticut; Hawaii, Kentucky, Massa-
chusetts, New Jersey, North Carollna, Oregon, Texas, Virginia
and Washlngton. They cannot be conszdered to be an accurate

and representative sample of the state court systems. They -

o

i
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o
represent 28% of the states and 37.6% of the population.
Nevertheless, they are distributed well by pogulatipn size,
geographical localelgnd environment, range of organization
and With regard to ?atterns or styleé of'courf organizé%ion.
While one mighEE?urmise that this .group of states wou;d be
heavily weightea in favor of the simplest and mpst unified

court systems, those most likely to have complete statistics,

- this is not entirely so. It does not include a proper pro-

portion of the most complex systems, whiéh.is‘probably'hali
of the states'depending‘upon the way it is calculated, but
it does nevertheless include seven rather complex systems,

each of which contained at least four'types of limited juris-
fuc

. Py 2 3 . H ‘
dieﬁibn‘courts: New Jersey, Oregon, Massachusetts, Michigan,

Texas, Arkansas and Kentucky in 1976. It is,nevertheless,

// o

a sdmple: of codventence and Availability.
<

The available data have beenoused to answer the follow-

ing questions about limited jurisdiction courts: ‘(1) What
sorts of limited ju;iggiction courts are currently in opera-
tion nationw%de? We will describe these courts by ideﬁtify-
ing their -names, the numbers of courts and the number ‘of
judges sitting §n each court and éonceptualize the variety

of court systems now in operation. We will identify the
jurisdiction of each co;rt and attempt to place it in the
state court system. Fuf%her, to the extent possiblé,vwe will

identify the sources of revenue, funding and quality of the
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reséurcés and .personnel avéilable:to these courts. We will
describe the courts in terms of the’limitationsvand controls |
up0n‘judicial discreﬁiOnlavéilable-throughﬁjury trials and I
review procédures.

(2) What types of cases do the limited jurisdiction
courts handle? Using the sample"of'foqr$éenVStétes, we will
present data on the numbers of cases filed in each of the !
‘limited jurisdictién courts in these states. It will indicaé%

the-propoition of cases which are c;vil, traffic, juvenile . “
and. non-traffic criminal.
(3) What kinds of dispositional options and dispute

1

resolution mechanisms are available in the lower courts? From,

a survey of judges attending judicial college, and. from stéte

court statistics, we will describe’ the range of dispositions.

currently used in lower courts.

. 7
- B. State Court Systems of Courts of Limited Jurisﬁictioﬁ
There are‘§Ver 18,469 courts of limited jurisdiction

6perating at state and local levels of government as of Jan-
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- uary 1, 1377.

\

They vary in name, jurisdiction, staffing re-

quirements andrarea served. Appendix I . contains a completlr
list of all llmltEd ]urlsdlctlon courts ln the- Uhlted states
‘with their names, the number of such courts and the,number,k
or judges~sitting in them as well as‘their criminal, civilh
and special jurisdiction.j:These”courtS‘are’proportioned ur-
evenly among the statesg, in many states without regard to |
population, geographlc area or workload of the courts.
Table la drsplays the number of limited and general,ﬂurls-

’dlctlon courts for each state, with the number of judges

sitting in these courts, with the state rank ordered by popu-_,

lation. The number of courts of limited jurlsdlctlon in a
single state range from none in four states, Idaho, Towa,
Illinois and South Dakota to over two thousand courts in
Georgia, New York and Texas. It should be noted that al-

though Idaho, Towa and South Dakota do not have-

Illinois,
separate limited jurlsdrctlon courts, each state prov1des a
separate session of the general jurlsdlctaon court to hear
minor -cases such‘as‘mlsdemeanors, traffic offenses, ordinance
violations, some felonies and to hold preliminary felony

hearings. For our purposes, they will be counted, where ap=-
) proprlate, as ' llmlted jurisdiction courts because they func-‘

tion as such. Therefore, in every state. there *s at least

"‘one limited jurisdiction court, or a spec1al class of Judges-\

\\wuthln a general trial court.
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Although there are very few s1mllar1t1es among the

e S AN

states Wlth regard to the organization of llmlted jurisdic-t

ll;? tb

2

tion courts, (Appendlx II. ), we have attefpted several ways /ﬂ &
/

of conceptualzzlng the court systems. They can be cate-

p
gorlzed accordrng to thexvarletles and types of llmlted and

9 speczal jurisdiction courts available within the state,'
(Table 2 ), or they can be typed accordlng to the polltlcal

suhdavxslons by»whlch they . axe organlved. (Table 3).

Specaal courts are hereafter*referred to as a distinct cate-’

gory from limited ]urlsdlctlon courts to identify those

B

courts whose Jurlsdlctaon @s llm;ted to the kinds of cases “°

I
heard, e.g., juvenile, probate, famlly/domestlc relatrons.
/(\\\
Nine states, Alaska, Callfornla, Florzda, Hawall, North
"
Carolina, Virginia, Kansas, Oklahoma and Wisconsin have a

single statewide system of district, county or‘municlpal

Ncourts. There are two types of courts in California and

L . , . . . ) . L
Alaska, organized statewide depending upon the population in

the district. Maryland, Maine and Vermont have a single -

- statewide system of district courts, supplemented by only
Probate or Juvenile/Family courts at either county or muni-

cipal level. Four states,~Arizona, Montana, Nevada and Ohio,

also have a 51ngle statewrde system of district or county

courts, but are supplemented by mlnlclpal or town courts.

\
¢

The -othexr thlrty states have con51derably more complex court’

systems. "o ' ) ] ’
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Limited and General Jurlsdlctlon Courts and Judges . d o i ~u»?‘
for. Each State, ‘Rank Ordered by Populatlon [ c :

a

by

State

- in 1,000's

Populatlon Number of Number»df ;3}‘o e [

General Jurisdiction Limited Jurisdiction

.

.California
New York
‘Texas
’Pennsylvania
Illinois
Chis .

" Michigan
/E;oridaL

~ New Jersey
Massachusetts
N. Carolina
Indiana
Virginia
Georgia
Migzouri
Wisconsin
Tennessee
Maryland
Minnesota

ot e et s e s S 4 o e e . —

Louisiana
‘Alabama '
WaShington" .
Rentucky

' Connecticut
Iowa
S. Carolina

- Oklahoma -
Colorado
_Mississippi

Or'agon

i *SourceT—Natlonal Center for State COurts,

Annual Report

Courus * Judges. .Courts - Judges '
= B : S e E

520 © 229

S

. 257

21,522 ‘58

18,053

600

N

=

12,529

11,302 |
1,193 NS

10,630
9,113

" 8,353
7,339
5,791,
5,462
¢5,313
3,052
4,984
4,787
4,610
4,234
4,125
3,954

Rk
P ..v-«-..._-._.a...,.....

"~ 3,875
3,633
“3,611“
‘3,436
3,102

2,874
2,844

© 2,770
2,575
2,365
2,326

9

"
251
1‘59
21
88
a8

20

2L
4

30

37

30

.42
45.
96

63

29

10

e

35

38 )
.28
56

)
g
16

24
22
39

s

Seadaide

‘104
T
11
180
113
85

139

‘101
a7k'
45
‘89

25
ag
65
63

2483
2295

567
21%

934
196
272

- 568

94
30

178

62
2173

745
138

182
260

667

o221

|
State Cou:t Caseload Statistmcs, 1976
. b

S, 2961

2306 -

g B
=239 '

N

344
369-

22 g
117
201
B
1691 .
672

390+
149

344

.....
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—
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Table la (cont )

i Limited and General Jurlsdzctlon Courts and Judges

for anh State, Rank_Ordered by Population,

T

e

o

_State

_ Numper of = . Number of
- +General Jurisdiction
© . Courts Judges

Populatzon in
l 000'

: Courts
c’}.'~

‘Limited Jurisdiction
Judges

' ‘Ransas .
Atizona :
Arkansas

SR

Utah. S
o7 coe
" New Mexico
Maine-

_ Rhode Island

- Hawaii
Idaho

‘New. Hampshire

’ f,ubntana]‘
North Dakota
. Nevada

. Delaware

. Vermont .

Alaska
Wyoming

L Weét vlrgznma
“;}{‘Nebraska |

”“South Dakota

221
154
270

2,299 9

2 ’ 24é s

2117

Cinea2 ol
1,852 '

1,232
1,172 4
1,071
%36
e84
833 g
827
‘.’555 ;
686 -
645
613 -
. 582
a7
408
3oL

N e

10
C18

[

qu//ha\mm

ase

98

. 199 'v'
;léf"
29
53

4.

Gé”l:

69

199

S115%

271

. 68

36

34

60
65

527
o
435

131

199
125
249
80
89
30
84
94

.
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‘Table 2
&

 Typology of State Court Systems of Limited Jurisdiction Courts -

by Number of Kinds of Structurally and Jurisdictionally Distinct Courts

by State;alg'fs .

ana;. New York;

Kansas

*sSource: National Suxvey of' State Caurt Organizétion,~
- Judicial Systems, U.S. Department of Justice; L.E.A.A.: -National Criminal Justice .

S. Caxolina;

o

‘Number of Courts N State
no 1im:§.ted'juris&iction cts % 4 Idaho;‘ Illinois; Iowa; s.‘ba,kota,
L One- 5 E’lor:.da, Hawaii; N. Caro'LJ.na, VJ.rg:.nJ.a.
g | ~ Wisconsin ’ o ;
Two 10 Alaska; California; Maine; Maryland; Nevada;
©  Oklahoma; Vermont; Wyoming; Montana; Ari~
- zZona
 Three- 'S5 . Connecticut; New Hampshire: Washlngton.
'MEDIUM | W. Yi:glnxa. Utah ‘
v Four Y10 . Rentucky; Mississippi; Chio; New Jersey; New
' Mexico; N. Dakota; Oregon; Rhode Island; =
‘ Pennslyvania; Nebraska
 Five «7 Coiorado;' Massachussetts; Michigan; Minne~
HIGH sota; Misscuri; Texas;’ Delaware
k Six + 9 - Alabama; Arkansas; Géorgia; Indiana; Louisi-

‘Tennessee,

1977 Supplement to State k

Information and Statistics Service, Efféctive January 1, 1977..

ok These states have limited Jurn.sdlctlcn sess:.ons in the general tr:.al court.

&

b

S

v S s SRR oo S o R st S s B Sw

Typology of: State Court Systems of L:Lmn.ted Jur:.sd:.c:t:.on Courts

by Pol:.t:.ca.l Subd:.v:.sions by State, 1976

Jurisdiction Limits

- N States
——..No limited jurisdiction 4 Idaho; Illinois; Iowa; S. Dakota |
' Limited only. at one level. , ‘ E
Statewide and district 6 Alaska; california; E'loi:ida.;_ Hawaii; N. Caro=-

' : s lina; Virginia : { 5

Municipal and tm;mship! 3 . Kansas; ‘Oklahoma; Wisconsin
. . . s ‘ G “

Limited at two levels
Statewide and district; 1 Maryland
County * ‘ v
Statewide and district; 5 ‘ Ar:.zona, Maine; Pennslyvam.a, Rhode Island;
Municipal and township o Vermont
Cou.nty, _ ‘ 15 Colorado; Delaware; Indiana; Kentucky; Mis—.
Municipal and townsh:.p " souri; Montana; Nebraska; Nevada:; New Jersey;

~ New Mexico; N. Dakota; Ohio; Tennessee; Texas:
Wyoming ~ ’

Limited at three levels - 18 Alabama; Arkansas; Connecticut; Georgia;

. Statewide and d:.str:.ct~ ' Iouisiana; Massachusetts;. Michigan; Minne~-
County; 'sota; Mississippi; New Hampshire; New .York;
Mum.cz.pal and township Oregon; Rhode Island S. Carolina; Utah;

. West: Virginia, Washington
g

..:w-,-:z»- - Wl - K e - -
‘E‘, B e e ey .“ < s » - W e -y e

*Source: See Appendix I PR TR :
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Rank Ord_rug of atate Cou -5 5ystems

by Complexity of Structure 1976 ’ : . _ ; b
) 0 o : : o ) o 1 ‘ L order to the dlverSLty of court systems is to- rank the states

2t P g‘ SR 'C: One last, rather lnterestlng, attempt to bringVSOme

0

el |
&
~
4

Simplest =~ = ¢  South Dakota , Co . ‘
a . Idaho o —_ RN O ,

‘ Illinois Co T ' B . th

: . , : : : ‘ charts of or anlzatmon of each state and visually cate—

?i:‘::e P ‘ o oL v gorn.zrng the‘ sta"tes accord:.ng to the number of courts,, levels

North Carolina ,‘ B SR ] L o ‘ or courts and a var:.ety of spec:.al:.z d courts, simplic"ity of

accordlng(to the complex;ty of thelr court systems.‘ BY»using

B

{

W Hawaid : | _
c,gznng* % Ca , AURERNEE B = A . ‘ routes of appeal, one arrxves at a rather'neat and phenomeno-
a ] : i’ . . . et ’ )

. , g;ﬁﬁ:g SRR PR 12 ~ ( logically understandable progress;on £from s;mple to complex ;

a

- Vermont. ' : ‘ l
Wisconsin . R . - . : .
Arizona ‘ . : o J : N typologles accordinq to polltlcaltstructure and varletles and
California . e L. ‘ L N
Florida : ‘ , “ klnds of courts. The states are rank ordered by complexlty of
Maryland .””/ A , J R
Connecticut Y o o ’
" New. Hampshire
RS . ~‘v’irg}m.a )
: =T Wash:.ngtou ‘
R ‘. Rhode Island °
: Nebraska :
- North Dakota
Kentucky
New Mexico
 Mississippi ¥
ohio
Minnesota
Kansas
' Arkansas
. Pennslyvania
N Delaware ' . . . o '
South Carolina o » e B : . : e AR Lo Gl L S . i
Massachusetts o ‘
New Jersey | C : k e » CEo ' ; ‘ ‘ o . o
Michigan : ~ ’ . - . C.. What is the Jurisdiction;of_the Limited JurisdiCtion Courts?

OlcLahoma o ' “ S - R

court.structures. It corresponds ln great.measure to the

thelr court structure in Tab1 4, .np L R o ;

Es

‘ f 'J ;. . Finally, these attempts to group and‘typlfy the court
e fle

systems of the states, in order‘to categorlze ln some meaning-— “

14

fulland;/ytepretatlve fashlon the array of llmltedijurlsdlc—
/;ts, should not be allowed.to obscure the fundamental N .

tion co/

s unlqueness -and’ dlverSLty of most of the state court systems,

1

v SR oums: R rmevees: R s

L R ; and the llmlted jurlsdlctlon courts.

v}
v ]

S

¢
)

— Oregon 'I'he lJ.mJ.ted Jurlsdlctlon courts are predom:.nantly cr:LmJ.nal

n : Teaxas . . ‘ . .

‘ Colorado L o B = B Acourts whether one calculates thls accordlng to their formal

Louisiana - P . [ ‘ Lo _ . : . ‘ . ,

Y . Tennessee | ] S N T .

‘ New York : . . o o .
"

W ’ N 2 -
Most Complex Georgia - \ , g R -
. \ . o . . - . S5 L Yo
S R o T ' . .t : : 0‘
R . o . . . Y
& 5 o
. N .
. . x B
.2 W o
—— 4 A g — " ot ., p | - - LRCE ———— . R !
£ ¥ = ° ~
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,jurlsdlctlon, or as we have done below, accordlng to thelr}
caseload dlstrlbtulon. “ Twenty-seven percent of the courts
Whearwcrlmlnal matters only, whlle another srxty-srx oercent
hear crlmlnal cases in comblnatlon wrth c1v1l .matters. Slx‘

s

'percent of the courts have Cpecrallzed jurlsdlctlon, that ls‘

' probate, Juvenlle or domestlc relatlons or some comblnatlon

‘of tb/s. Of course, ‘some of thls workrls crlmlnal too. Rel-

,atlvely rew courts, however, less than one.percent of the

, llmltEd jurlsdlctlon courts, hear only~c1v1l cases. Table

SE summ ;zes this 1nformatlon, and Table 6 presents the

e agAt

A*urlsdlctlon of the llmlted Jurlsdlctlon courts for each

state. v
Q "

_An earl;er'scudy of 13 221 lmmlted jurlsdlctlon courts,
71.6% of the courts we have studled reported that elghty—

three percent of the courtsheardlesser‘crlm;naldcases in-

S

cluding“feionycpreliminaries, misdemeanors and’minicipal
: ordinance vioiations.(lf )*~About the-same'perCentage‘of
. courts heard traffic cases, usually ihucomhination With‘lesser.
.crimin'a‘l cases. (2, ) Eleven‘percent‘ heard' feionies‘ b‘ut their ‘
jurlsdlctlon is llmlted to certaln types of felonles. ~e b
Another way of conceptualzzxng the crlmlnal jurlsdlctlon
'divisrons of “the lower courts is to categorlze the states to

the extent.that thelr lower courts share responsxblllty for

-—proceSSLng crlmlnal cases w1th a trlal court of«general jurls-m,

dlctlon " or another trlal court of llmrted Jurlsdlctlon.

Y

—

=

) Jurisdiction

| E

&}

_Jurisarction of All Limited Jurisdiction Courts in the United States* 1976

0

Number;of’Courts

Criminal only = - 5,023
Criminal & Civil f ,’“12,186»
Civil.only3 e o o 76
Special only** : ' 1,184
. Total - : R . 18,469%**

' *SOurceszee Appendix I.

Nt e
- e ——

. Pexrgent of Courts

1 27.2
66

0.4

. 6.3

v———-

99.9

**SPeczal court one whose Jurisdlctron is limited to a special tlass of cases,
i e., Juvenlle, Probate, or Domestic’ Relat;ons

. i -

***Total is short of master count (Table I, Appendix A) by approxlmately "400 i”"

- lJocalized general courts of varying jurisdiction and includes LJ sessions of

Illanls, Idaho, Jowa; S. Dakota.
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Jurisdiction of Limited Jurisdiction courts &y.Stat

* Source: Appendix I.

G

159 of these courts handle only Probate and Traffic cases;

v e, 1976*
. Number of courts Lercent of courts
stare rorar chwn SPT oryrn demc'n | toman crwn’ ST crvin seeciw
TAT L CWL gy  CIVIL S | oe? ;
AL vatt® 3300 73 68 | 100 70 . 16 14
AR 60, & . 100 100
. Bz 154 70, 84 1000 45 . 55 |
AR ~ 270 182 | 13 75 100 67 28
ca 259 259 100 100
co 260 197 63 100 76 24
cr 1sL O 19 132 loo - 13 87
DE 36 15 18 3 © 100 42 s0 ‘8
FL 272 205 67 100° 75 25
G ~1773 12 17262 35 azh, 1 19 2
HI 4 4 100, 100
I 7 " 7 100 100
mw  C 21 21 ° 100 100
™ n178 27 141 8 2 100 . .15 79 1
Ia 8 8 100 100
XS 221 192 29 100 87 13
KY . 1184. 120 1084 l00 9% 10,
LA 672 229 440 3 100 - 34 65
ME 29 2 13 16 100 34 65 1
D 36 12 24 100 33 67
MA 94 73 3 18 100 78 19
M 196 ‘113 ’ 83 . 100 s8 42
My 340 338 2 100 99 1
s 667 ~150 516 1 100 22 78
40 745 S0l 129 115 99® & 17 15
' 4]
‘L»400‘va:y in jurisdiction (18%) and are excluded from this Table. . . . -
2

4 L e sgs | ) .
‘The symbol "' signifies approximation; no exact figure reported.

2 r Table 6 (Continued)
[ e
§
Numbexr of dourts - Percent of courts
S sffs | TomAL CRM'L S&I‘ CIVIL SPEC'L TOTAL CRM'L 3%L CIVIL SPEC'L
A wr w199 199 100 100 L
B 98 95 .3 © 100 - 97 3
’ J v 68 68 ' 100 © o100 |
\ NH 69 59 ) 0 100 86 4
NT 568 547 21 100 96 4
" M 187 8 72 32 ' 100 44 39 AN
NY 2483 1 2380 1121 100 95 5
NC. 30 30 . 100 100
ND n27L 180 53 38 100  66: 20 14 -
o 858 690 168 100 80  ».20 |
- OK ~182 182 . - 100 100 .
oR 244 165 70 9 10 e8 29 4
: PA 567 . 2 565 100 100 . -
. RT 53 2. 8 43, 10 1 15 - 74
J sc 485 82 341 62 100 17 70 13
SD 115 115 | 100 .100 e e D
N ™ 324 13 93 118 - 100 40 29 31
; ™ ~2295 ~1016 1190 5L 38 100 44 52 2. 2
[ uT 199 194 -5 ' 100 3 = 97
- Ve 34 15 19 100 a4 56
va 62 31 i1 100 50 50
WA 311 238 73 ' 1.00 77 23
A wv 456 54 347 55 100 12 76 12
WL 136 136 > 100 100
) Wy 65 . 31 34 100 48 52
.
)
o B
0 R - o e e —

*
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C criminal
In Table 7. we have summarized the/jurisdiction of state lim-

ited jurisdiction courts. As indicated, 41.7% of the limited

jurisdiction courts share misdemeanor jurisdiction with the«w®
; .0 ' ‘
general trial courts. Seventeen percent of the lower courts

have exclusive jurisdiction overall misdemeanors. Less than

one percent of the courts have feleony in addition to misde-

.

- meanor jurisdiction. Nine percent of the courts are limited

to some lesser org;inor misdemeanors, and the jurisdiction
of thirty-one percent of the courts is fu:ther'limitedAto
ordinance violation, traffic énd/or felony preliﬁinaries only.
The courts also.differ to the extent that their misde-
meanor jurisdiétionf&s defined differently, that is, td the
extent to which they can hear casés'invdlving penalties of
varying degregi;Qf:sevegityﬁ For example,. alﬁhough both m
Colorado and'Minnesota give their county courts jurisdidtion
over all misdeméanors, thé?e is considerable difference be-
tﬁéen each state's definition of a misdemeanor. 'Colorado h
COuntyaéouftslcan iméése'penaltieé up to two years, while
Minnesota calls for a maximum of three mohths.‘ Table 8
summarizes the ‘variation of the maximum penalties allowed in
the limited jurisdiction courts. As indicated there is ex-
tensive variation, dlfhough a.maxiﬁum of one year is most.

commen, representing over forty percent of the.courts - more

‘than one half of the courts have a maximum of one year or

" less. However, over thirty percent of the courts which have

e

—
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.L'

7

A

3 B

. ¥ 1
e [

6 e v B AR B e b

w

Criminal Jurisdicion of State Limited Jurisdiction Courts* 1976

. ry K t:"
Jurisdiction

All misdémeanors: con-
current with General
Trial Court

All misdemeanors:
exclilsive

All Misdemeanors:
some felonies

Some Misdemeanors

Ordinance violations;
traffic, felony pre-
liminary only

Total

-~ - *Source: -Appendix I.

**Sample'ihcludes limited juriédiction sessions of general jurisdi
Iowa, Idaho, Illinois and South Dakota.

Numbexr of Courts

7,172

3,023

lo8

1,548

5,358

17,209**

5>.

.
T R e e 7

Percent of Courts

41.7

17.6

0.6

9.0

31.2

1
/ 100.0

i
H
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e = 2 J N “\f/(h‘ g = D ‘ @ o \
" o } ‘Cl-w ; : _,W.'u.m. .:fi{: ;. f gl e e S e
a 4 oA = SO S .
, S o 9 P ! 2, °
: ‘;_J [ o ‘ ' ) . @ a d ©
’ Criminal Jurisdiction of Limited Jurisdiction Courts "F ’ ,
) . , ‘ § K" - _ . ©
by Maximum Time of Imprisonment* 1976 Y L gj g o . s 9
‘ : f e L S B Civil Jurisdiction of Limited Jurisdiction Courts
- ' i o I i i 1 by Maximum Amount in Controversy* 1976 - ¢
Maximum Penalty No. of % of Cumulative ;thl;gzj: Cumulative o J : ) % 4 / . _ ' N
Courts.  Courts % ! ine only % . & B
‘ il . Courts , [ A " L e
‘ . | T L | " th° Controvers: Number of Courts Percent Cumulative Percent
One month " 567** @ 3,5 3.5 4. a. { Apount 1% Comtroveray - Numk , —
Two.months 229 1.4 4.9 1.6 5.6 ﬂ ' idar §1.000 5,812 4524 49.4
Three months 939 5.7 10.6 6.5 “12.1 v C[ L ° g
| Six months 1339 8.2 . 18.8 9.3 21.4 ‘ Up to $1,000° 3,430%% 29.2 7816 "
' . o oo - g ’ ' . '
H One year 5936%*  36.2 .- 55.0 © 41.4 62.5 ° | ' { | | . -
é Tm years. (:; 108~ A 55.7 -3 63.3 $1,00L ~ 3,000 : 1,349%* . 11.5 ‘ 90.1 o L
: . : : . . ry ’ ?r ] h : o -
| Three years 12 1 55.8 .1 63.4. ’ L ,‘ 1
‘ Five Years 74 .9 - .56.3 «5 ‘63-9‘ N - $5,000 496 | 4.2 94.3 j T
i ’ . . 1= ¥ .
| Seven years 21 .1 56.4 .1 64 | { ‘ . . L
" i ' N . o ' } . N o { { L "
Other than in peni~ = 157 1.0 57.4 1.1 65.1 - $5,00L - 10,000 . 492 4.2 98.5 @
a . . ] e L J . - ) **; ‘ l 5 . 100
Misdemeanors without 566 3.5 60.9 3.9 69 ] $20,000 or more 180 -3
a specific definition ‘ ’ .. o -
7 = ,I , . ] B
v Ordinance violations 4414 26.9 - 87.8 | 30.8 - 99.8 i Total L1L,75g%xxn- 100.0
, . . “ A &) i}? ; . - = . R \Q [
Fine only -~ 2029%%* 12.4 l00.2 ‘ —— — N o s s ,
o L i t ) - —
" :motal . 163g2%*%* 100.2 ° :
¢ R E ‘\"“‘ ! iy Z:’
J Iy . . - [ ’
] R J ; E 1
*Source: See Appendix I. , ﬁ ] . ‘*Source: See Append-:us I. . . o . ..
. " = % [ R %
A .o . " \ (v . ' i
**South Dakota lay magistrates can impose terms of up to one month; ‘attorney magis- i “ [. — *In Iowa, Judicial magistrates may hear cases up to $1,000, and associate judges
; : . s 8 [} - . .
trates to one year. Th?_ South Dakota courts have been divided into two cate?ones. 2 ﬁ - may> hear ca;es up to, $3,000. They have been @ivxded app_::opr:.ately between these
***Texas traffic courts inflate this category. TR ST D el r two categories. o ' R VR, S L S
| : ' : vy ' * - the Illinois associate judges division, which has the same
***Total is less than all limited jurisdiction courts having criminal jurisdiction g * eMhis ca’?;gz?is{ai::igie:s the general court. gﬁ " : A - ) 7
F because within a state, jurisdiction sometimes varies from court to court of a 1 U the §ame‘ uri N | = .
single named type, and this variation is not recorded. ‘ 1 “wa»sThe total is less than all courts having civil jurisdiction, it does not include
I { 4 . . 8 -
K} 5 B special probate.or domestic relations courts, or cqurts which wan hear only un
“ - ‘ ' D cont';ested civil-cases. =~ o .o o g
i (=] .
o " ® [
< ° O J £, i ¢ AR
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Juvenile matters heard in:

Juveriile Jurisdiction of State Courts* 1972

Only general jurisdiction
courts

Only in lrmlted jurlsdlctlon
dourts**

only in special courts***

: Both limited and general ]urls-
i . diction courts

Special courts and llmlted
urisdiction coiFts
J '\.J

g N

©

PR

Special courts and general
jurisdiction courts

Q)

Special Courts, limited and"
general jurisdiction courts

e et et it

n

t

*Source- National Survey of State Court Organiration, 1972

**Limited jurlsdrction court: one whose Jurlsdrctzon is lrmzted by a maxlmum alrow-
" able penalty Or amount in controversy. ‘ . ; el

T i - -#xaSpecial court: one whose jurisdiction is llmrtedmto a specralsclass of cases,
i.e., Juvenlle, Probate, or Domestic.'Relations. Ty .

N~ States
o . ‘ ‘
17 - Alaska; Arizona; California; Hawaii; Idaho;
Illinois; Iowa; Montana; Nevada; New: Mexico;

N - N. Dakota; Oklahoma; Pennslyvania; S. Dakota,
: Washlngton dlsconSLn, Wyom;ng

6 Kentncky,

Maine; New Hampshlre, N..Carollna,‘
Michigan; Vermont. .
8 Connectacut, Delaware (Famaly Courts), Kan=

sas; New Jersey (Juvenile and Domestlc Rela-
tions: Court); New York (Fam;ly ‘Court) ; Rhode
Island; Utah; Vlrclnla (Javenile and Domes—

tlo.RelatLons Court) .~*M«w¥\\

:Kaﬂ//‘

) Arkahsas, Marle d; Mlnnesota, M;ssouri,,
Oregon ’

1 Massachusetts

3 ‘Colorado;‘Georgia; chio

10 ° “Alabama; Florida; Indiana; IouLSLana, Missis=-
: strppr, Nebraska; S. Carolina; Tennessee;

_Texas; West Virqrnza

N B

© . — iz © e e ey e $ e
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o
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' General Jurisdiction’ eurts

[  \ ) - )
+ Table 11 .
‘ )
L3 rz‘ BTN Probate Jurlsdrctlon in the State Courts 1976*
Probate matters heard in: - N ° ,States : ‘ : R

r

speci;l**?f . | g“»l e a ﬂ(;Q:,

. Limited Jurisdiction Courts** ~ 7 °
General Jurisdiction Courts 20

and/or erlted.and/,t'Speo
- Jurzsdactron Courts

. Tennessee,

kAlabama, Connecticut, Georgla, Maine, Massa- °

chusetts, Michigan, Missouri, New Hampshize,
New Mexlco, Rhode Island, South Carolina,
Vermont

Kentucky, Maryland, F@braska, New York, North
. Dakota, Texas, Minnesotal

v

Arkansas, Calrfornxa, ‘Delaware, Florrda,

4'1
Tdaho, Illinois, Iawa, Kansas, Iouisiana,

.D,MiSSLSSlppl, Montana, Nevada, £klahoma, Penn=-
" sylvania, South Dakota, Utah, Washington,
'WestAVirglnra, Wisconsin, Wyom;ng

o

Piaska, Arizona, Colorado,\Indrana, New Jer-

..§ey, North Carolina, ohrc, Oregon, Virglnra,
. Hawidi - ‘ o N ,

S

1Minnesota'has two specialized probate coujits

 which handle Hennepin and Ramsey counties.

. o)

*SQurce. K. M. Knab, Ed., Courts of erzted Jurlsdzction, a Natronal Survey, N.I.L.E.-

C.J., L.E.A.A., U.S. Dept. of Justice, 1977.

And, U.S. Dept, "of Justice, ‘L.E.A.A., -

* National Criminal Justice Informatlon & Statrstrcs Servrce, NATIONAL SURVEY DF

COURT ORGANIZATION, l973.»~

***Specral court' one whose Jurlsdlctlonjrs limited to a speclal class of cases,
"1 e.,fJuvenrle, Probate, or Domestic Relatlons. :

! o

N

- - -w
<

1-.-. - - b v

- . s e e
[ERarpEt S Ny Theow o e W s R

3‘**Lim1ted jurlsdlctlon court one whose Jurisdrctron is l&mrted by a maxzmnm allow-,
able penalty or amount ln controversy.‘ »
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" one mlght expe:tﬂ» -In each case
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D. erlted Jurlsdlctlon Court Organlzatlon and Resources

o

"Although organlzatlon and admlnlst

: ':u't :
ation are'suhordln—

'ate~to the task of adjudlcatlon, these matters have direct

B

“bearlng upon the performance of the courts in admlnlsterlng

(4 Almost from the beglnnlngs of the llmlted

justlce"
‘jurlsdlctlon courts, w1th the establlshment of the justlce

of the.peace, the shortcomlngs of these courts were apparent. 3
For example, efforts were made, qulte early and through the
creatlon of appeal de ngzg, to restrict the.power'of these

" courts to lmpose severe punlshment because of the recognlzed

=
\ o

“lnferlor statts and quallflcatlons of the justlces and magrsQfﬁ
trates. Yet it is clear‘from the numbers, that desplte the
presumably lower‘quallty of justice avallable, the states
came. to rely qulte heavily upon these "poorly tralned and

lnadequate facllltles ( 5)

Each of the national studles
kwhlch has attempted to assessnthe qualltv of justlce in the -

lower courts has pornted to the poor guallty of the person- ‘f
‘nel and fac;lltles as. a recurrent concern.. : .
Tables’lz-le descrlbe the guallflcatlons, methods

of appo:ntment and terms of offlce.of the llmlted and general
“jurlsdlctlon judges in Amerlcan state court systems. There
vare dlfferences ln the quallflcatlons, methods of selectlon

and terms of offlce .between  the llmlted jurlsdlctlon and the
: general jurlsdlctlon judges but they are not‘as radlcal as

there is a Shlft of concen—;

U
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tratlon to longer terms of offlce, or hlgher quallflcatlons,
or. more selectlve modes of appomntment for ‘the general jurls—v

The most apparent dlstlnctlon, however,

dlctlon.judges. 1s~

ln'therless extens;ve varlatlon.ln categorles for the general

jurlsdlctlon judges and Wthh lS necessary to descrlbe the

llmlted jurlsdlctlon court systems. In other words, here

agaln the llmlted jurlsdlctlon courts exhlblt greater varzaa»‘

‘ tlon and dlverSLty than do the general jurlsdlctlon courts-

 diction ¢

't‘use-court

?or'these~tables, a.court systeF ls a klnd or type-of

court w1thout'respect to the numbernof'each klnd in the state.:r

For'example, Alabama has three llmltEd court systems,,the

‘,robate dﬁd.mlnlCLpal courts and one general jurls—

thsyst‘ “the c1rcu1t courts.l We.have chosen to

systems rather than numbers of judges because, lf

i,

;ﬁ‘kone wezghted the flgures by the numbers of judges, we would

- certalnly flnﬁ that the proportlon of'judges hav1ng no legal

’sarlly an accurate descrlptlon:rn terms of lmpact.p

0

'l3a, l4a and. 17a.v”

However, thls 1s no»

tralnlng would be much h.l.g*:&‘s neces—k

One wouldv

have‘to know how many case these judges heard ln order‘to
assess the relatlve welght of leyer vs. non-lawyer judges

upon the systems.j Indeed we have made the calculatlon for

i \‘\
the fourteen sample states and the fagures ao“ear on Tables
. ‘ )} e

«/)

v?4- Table le summarlzes the quallflcatlons for offlce forggf.y,r

J

- the llmlted and general jurlSdlutlon judges Ln state courts’f’
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'authorftyeto.imprison defendants, have ordinance violatioh ) {}Mg
C ' juriSdiction only. e o
abple 9 summariéeslthefvariation in the‘ciVil‘Euris- ;[1
. “diction of the llmltEd jurlsdlctlon courus.‘ Ittihdicates“ ‘F
‘con51derably less varlatlon, over three quarters of these 4 -
courts jurlsdlctlon is llmltéd to cases in. thCh less than ij
or up to 51000 lS Ln,controversy, and 90% of the courts have ";
‘jurlsdlctlon ouly up to $3000. i?k:bgﬁ : ;g 7
Of the.courts with speclal Jurlsdlctlon, juvenlle courts ‘*sh
. have recelved the. most‘attentlon.(3 ) The type of court. LJ 2
f ~x‘w1th jurzsdlctlon over'juvenlle dellnquehcy, neglected chil- ’ﬁ'
' ﬁfdren, chlldren in need ofssuperVleou etc., varies: rrom state ‘f
| ‘wstate dnd.even from county to county with a ‘'single state. qu °
Ni[Table 10 summar;zes the Juveullerjur sd;ctlon‘of the -state -ki
rcourts‘OE limiteatahd general jurisdiétioh;r Eight states Qri
have establlshed a statew1de system of juvenlle or famlly ¥
t; ;Oh iscourts with - exclusrve jurlsdlctlon of juvenlle cases.l In 31x %2, ‘Lj
Gar T "'states, juvenlle jurlsd;ctlon is exercrsed by a SLngle court.~ 'E
of;iiﬁitedbjurisdiction;: Oeventeen states, ]uvenlle cases WT‘C _
e 'are heard only in general jurlsdlctlon courts. Often, these . %EE 'h
courts have separate lelslons that handle’ juvenlle matters. . . :
In the remalnlng nlneteen states, juvenlle jurlsdlctlon is 1§5:77
Bt " (fhared among several courts. ST o ( C’ . ;1
TIRNE TeELliatna TablelJ- dlsplays the variation in probate Jurlsdlctlon . lghiuwrl
' . among the states. - e | ,%t | Lot L , Eg N o
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L {l ’ Sqmmaryvof Judges"Qualifieatiohs,by CQurt‘5ystems 1976%
o UV -~ Limited Jurisdiction 3 ‘Géneral Jurisdiction %
«J' ‘Members;of the Bar 94.8° 58 ‘ 38.7 7 s82 AN
»:].f Learned in Law. i 3.0 0 2 18 29
s Not a Member of Baxm. . 5L.T i 32 2.3 e
. Other, or gqualified 14,5 e 3.5 &
. , experience** N , L : . .
| ( I , 164 ~ “10% | &3 1oL
( . o < i E 7 : ‘ . . R )
ixi
o ¥ Y
! b ‘
]
’ g
N B - *Source: Knab.“ : S - )
.i o E
‘ o[. **Qual;fied experzence. speczf;ed experience ="ch as " ha ving been judge
A of a court. it is often specified within a time: frame, For ‘example,
g in California, having been a judge in a court of record for at least
] t‘en years :.mmed:.ately preceed:.ng elect:.on defines qual:.fied exper:.ence. e
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Qual;fications@for Offlce(of lemted and General ﬁurlsdlctlon Judges by'(:ourts,
i v in‘ Fourteen Sample States* B s

Quallflcatlon for Offlce of lelted and General Jurlsdlctlon Judges.' ?fa
bY Court 5ystemSv197e* L Vﬁ}vl.*"ﬁ B B R T Ty L S P
o | | - Sy B “gualification . Limited Jurisdiction = General Jurisdiction

o

[

S SR
famin ] .’ 14 RS UG e . i

- Qualification S  Limited Jurisdiction e General Jurisdictionﬂ N l

: S B T R S T v

. Member of the Bar . 62.8 38 " . . 33,2

-

T (stem). (98} . (s78) . - (100)
T ‘ . R ‘

. fMembe:s dﬁ'thé‘éax**;“ 2616 - 46 . 389 67

PRI~ B

e Learned in Law. - L2447 . wms 3

T I

Membez::: of the Bar w:.th 32 S 20 j.‘,‘,." o ' 1@ 5.5 ‘—.No legal. Qua.l:.f:.catn.oni,", ~l779":' : 3:L . | L S . -

EX erlence R s R . @ o B
F RN Ve : ‘ o Not a. Menber of the.

" Bar, but with Specral s o S o i | co
fTrainLng , L o468 8 e AV - e

Learned in Law ‘ 3 2 R 18

'Qualrfied Experlence 7.8 L o amnus 30

4

Not a: Member of Bar but 7.8 5. R
Speczal Tra;nlng * ‘ : R . -

other o smas w0 .o

i

' No LeéJal Qualifications ~ 43.9 27 . . . 2.3

5
2y

cother . .o w12 7 o vald

M D
o

wQualrf:.ed Experlence** 2.5 2 4 * n,, N 3;5"”

i i o e ey 1 B S - 2 1
e : . ¢ -

164 1016 ' ., - ‘&3 1ol

Lo ;:*Scurce: Knab. = R S \\\\ _ o L A B &
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* Source-kmab.

< g

° s‘** In Massachusetts, although there are no formal requlrements for judges

‘to be lawyers, usually only lawyers are appointed, Juvenile and Housing

B COurts do have requirements. This ;s also true for North Carolina.

':““ﬁ?**Qu=14fieé"exper1ence~ ‘speclfred experience such as having been judge w

R of a court, It is often” specifled_uighrn d time frame,:For example,
To oy in Callfornla, havxng been a Judge in a court of‘reeordeio:“at least.,‘.
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- require judges to be members of the bar..

Ll 1o

systems, and Table 13

a

displays some of the variation within
these categories. Over sixty percent of the limited juris-
diction courts systems require the judges to be members of
the;bar~or learned in law; while over ninety percent of“the
general Jurlsdlctlon court systems have these° quallflcations.

Therefore, lt appears that lndeed, generad jurlsdlctlon court

judges are "more qualified" and o“m_ls llkely to find more

judges who are not lawyers in the l@wer courts. If legal
tralnlngvls.a‘prerequLSLte for judgement and knowledge of'the
law, then indeed rhe quality of”personnel in ‘ths lower courts
is often inferior. Thirty-two percené of the systems do not
This is made even
more apparent when one takes a closer look at the experience
reqniremen;e appended to the judges qualifications. for'gen-
eral jurisdiction courts, the experience requirements are
usually higher, never less than five years, and often'more.
While limited courts system often stipulate less’than five .

years experlence.

RV

Moreover, even when the qualifications for

Y

- office do not stipulate a number'of‘years,experience,‘they
often réquire the judge to have been a member of the bar for

- a specified number of years, whether or not he/she was in

&2 . s s . . f
practice. For example, the Hawaii circuit court, i@ court

of general jurisdiction,requires that judges "must be admitted

-~  to practice law before the court for at least ten-years," . _..:..

Very few of thexdimited jﬁrisdiction courtsih?qye this type

=

-

E,a—-?:-;

Fop——
R

4,

@_.;;

rm—u‘-r:
S

2

@

N
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s

of restriction. Finally, the}tendency for general jurisdic-
tion court systems tolispecify years as members of the bar is
also borne out in the learned in law and qualified experience
categories. ‘ . S ' B
Table 14 summarizes the methods of selection oF\limited
and general jurisdiction judges, by court system. It is ap-
pafent;that.a fairly equal proportion of the»jndges are
elected in partisan elections;'fortj-six percent for limited.
jurisdiction and forty per%ent for generalljﬁrisdiction |
judges. A larger proportion of the general jurlsdlctlon
judges,. however, ‘are elected in non—partlsan elections, and
are selected through the Missouri plan of appointment fol-
}hxed by a'confirming election; The major difference lies in
the fact that thirteen percent of the limited jurisdiction
judges are selected by some local.autho;ity, mayor, local
governingfboard or'the like. Of course, this does not apply
to any of the general jurisdiction judges. 'Tinuréioent, how-
.ever, of the limited jurlsdlotlon judges are appo;nted by the
Judge of the general jurisdiction, court.
Tﬁe terms of office for the judges in the state courts
systems is indicated in Table ‘15. Again, the general juris-
diction courtskare weighted toward longer terns of office

than the‘limited‘jurisdiotion oourts, and” the limited juris-

< - diction courts show greater variation in specified.terms. _ T

The criticisms 'levied against the lower courts for their

N ey e T 44—




Table 14

Modes. of Selection of Judges in Limited and General Jurisdiction ccurtgs§§$eﬁs*

Salection by .

Limited Jurisdiction

5

’
O

General Jurlsdlctlon

11 .

I
'

N

63

83

25.5

14.5

1.5

11.5

6.5

%
29

40

23

18

10

4

4 e e e SN avosmd i e (i i

2 i
2 bk

gﬂ

4?,;‘ }

L;—& umiaionet é::ﬁ g‘ v

7
J
/
8

0N

N %
6 164 100
partisan election 75 46
non-partisan election 10.5 6
appointed by governor 3.5 ° ‘2.
\ appm1n%ad by governor with

consent of some other official '
body (usually legislature) 17.5
appointed, reconfirmed by
election . 8.5 Vg
selected by local authorities 22 ; 13
appointad by higher couzrt judge le 10
other 11 7

‘ / .

@ = )
4 \33
S
N

*Source: K. M. xnab, Limited Jurlsdxction Courts: A& Vational Survey, Bmerican

Judzcaturq~§9c1ety, N.I.L.E.~C.J.; L.E.A.A.,  U.S. Department of Justice, 1977.

National Sﬁf?é?‘c;»Court Organ%zatlon, 1972, 1977 U. S: Department cf Jugtice.
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ﬂTable l4a
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Modes of Selection ogﬁJudges 1n4%im1ted and General Jurisdiction Courts

Selebtion by 

paritsan election

non~partisan

appolnted by governor

appointed by governor
with consent of some other
official body (usually

lmgzslature)

agpointed, reconfirmed by

electzon e

selected by local authorities

4ppointed by higher court judge

other

*
SOQICE: K. M.

0

R
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RKnab

in Fourteen *ample States*

It

}Limited Juris

2.
sddg

b

g oe N
5728 \

3009.5

38L

22

309
1716.5
185

105

6,/// z

\o

C o

7 o 53

tion ., General Jurisdiction
) N %
fOO 578 100
3
290 50 ,

7 190 .33 ///ﬁ¢¢//
_ 6 s 7
- 52 9

5 - -

30 - -

3 - -

7

27 30 3

a
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| Table 15 - [Y
i Terms of Office for Judges in Limited and General Jurisdic:tidn Couzt Sys;‘tems*
Term Q "Limited Jurisdiction General Jurisdiction ;
N T % N $ - T
i ‘ le4 101 _ 63 101 ﬂ
~one to five years o . 86.5 53 17 27 "
[ . o , & °
-3ix to ten years 41 - 25 38 60 E
)} ‘ ‘ k " ‘ ’ :"’;‘ 73 “ Q o (
over fen years : : . . ' #
(spebified) 3 2. 3.5 6 i
' at pleasure of . CL o R N
. appointing body ‘ ‘ 5 3 5 . 1 !
life . 2z 1 4 - “ B
good. behavior ‘Z ' 6 . T . - vl I
! . Y
othex . . o L 2l.5 13 - - : l
: ]
o ’ .
= i R a o ¢ :
*Source: K. M. Knab, Limited Jurisdiction Courts: A National Survey, American | 3
! Judicature Society, N.I.L.E.~C.J.; L.E.A.A., U.S. Department of Justice, 197707777 " |
: National Survey of Court Organization, 1972, 1977, U.S. Department of Justice. o
| . PR e %
/ 7 m :
"ﬂf X IS i
. & -
Q 7 4 S ¢ \\\‘ 3 ; \ [} . \

@

by

o]

e
fu)
i
4

o ) i

/ Table 16 :
: Q R . ’ 0 H o ' 5 - \
© Part-time and Full-time Employment of Limited Jurisdiction Judges, by @ .
; Court System, 1976* : o
g | ‘ ¢
. { -
. N %
(v}
part-tima G 50 . 30
‘full-tine 66 40
vzﬁhries(court has both) 34 21 ]
Q{n:s answer ‘ 14 9 ;
) (.’;'; (ﬁ' - SN A —————-
164 100 QQ
(=] ‘\\\\ ®
°\ s g
. i
Table 17
: Y o ” ' . g
Prohibitions Against (Uudges‘Practicing‘ Law While On the Bench in Limited j -
' Jurisdiction Court Systems, 1976 * 5 - 1
N. d
no prohibition ‘ 59.5
some prohibitions 2.5 13
=
prohibited from practing
law ® 64 39 .
vaég.gs within a jurisdiction =@ 19 ‘ ‘12
164 ° 100 »
) N ¢ . ¢ e

o

. ° BN
* Source: K. M. Knab, Limited Jurisdiction Courts:.A National Survey,

American Judicature Society, N.I.L.E.-C.J.; L.E.A.A.; U.S. Department

of Justice, 1977. : A Y '
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o  no prohibitién 296645 52
. . ‘.‘ O ' : ‘ ‘ ‘_ ‘ :
_some prohibitions, 693
. . - o
1 - prohibited from. practzczng- ; SN
N ) law 1842.5" 32
& C varies within a jurisdiction  ° = . . 286 4
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e : . Proh;brtzons Against Judges Practlclng Law Whlle on the Bench in lelted ;\
o . , . Jurisdiction Courts -in Fourteen Sample States*
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R Nrne~percent of the systems dld«not provrde data.

o

"that ‘esults from these and consequently undermlnes the qual— : v

| haVe full time, and :.n the other twenty—one nercent

i ] . 3 S * .
- . . (( ; 5 o -
if ) cel 4 = y (3
_ ) t ;'(‘J;' : e
4 . o
| < Li.Ls
& .

"funqaallfledlpersonnel has often referred to the prollferatlon

piof part-tlme judges, the rnev1table confllcts of lnterests o S

/

) when Judqes serve part-tlme and the lack of profe551onallsm

f,ebavallable. Data is. not avallablevon the num~

3

ber“of partwtlme Judges Slttlng ln the general jurlsdlctlon

courts, and.whlle the number ls belreved to be<very low, we

B know*that some states have only'recently requzred that all

&
be full.tlme.(, ) Of the.llmlted jurlsdlctlon court
A 2 i

, thlrty percent have part-tlme Judges, forty percent

syst

L of the court

‘1sxstems, some Jﬁdges are full\tlme and some are part trme."'-f. i

It is o

more smgnlflcant, perhaps, ‘that. thlrty—Slx percent of the

A

court ,systems do not proh;.b:.t the:.r ]udges, whether full tJ.me

or~part tlme from the practlcetof law whlle they are«serVLclng

Thlrteen percent of th‘

on the=bench. “éystems prohrblt prac-

trclng where there may be.confllcts hf lnterest, pract1c1ng ln

the smm:court,cm'oflunnng a pmﬁrmr'appear:uithe snmacourt Ihlrtyﬂune

Jpercent of the courtrsystéms prohlblt thelr judges from prac-

43'~

tlcnng law whrle servrng as Judges.

Perhaps the more accurate 1nd1cator of the low statu

i

: of the personnel in” the lrmlted Jurrsdrctron courts rs the f .

bj, rthan general jurisdlctlon court 1udges.v

fact that they‘arewoften pald consederably lower salarles e
0
Kenneth Pye observes
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w1de range of rndlcated salaries for the llmlted jurlsdﬁctlon

,Some courts are major courts wlth respect to the limited

-

=3

"

thdt an,average Of “model" lower court judges in'a'higfcity

will earn just about the average of a pa;tner in a. law firn s

n

in the same crty, but that it w111 be less than one half of

7
the average income of the top one quarter,of the bar ( )

A 1968 survey of judlClal salarles lndlcated that in elghteen

states the schedule of salarles for lower court judges was
often one half that of general jurlsdlctlon court judges.ﬂ

In twelve states the scale showed a range between one half

fol

ﬁ'

anf»two thrrds, and in at.least eleven states, the salarles
f/lower court.judges was often only ten percent less, than ‘
the general‘court“judge and‘sometimes'the'same.(ts‘)? A 1976
survey 1nd1cated agaln an eneormous variety in salary schedules
-and ranges of pay The lower court salarles were consrstentlj
lower, but the dlfferences between the" compensatlon of lower

and general court judges was not qulte as great.~ Table J8’

lrsts the range of salarles for llmlted jurrsdlctron judges

o

and general jurlsdlctlon judges in fourteen sample states.' A

complete listing of‘salarles is found in Appendlx III, The

judges refleots the varlety’of-expected jud1c1al. workload.
4

Many judges are part tlme, and the salaries reflect thls.

jurlsdrctlon caseload, and the salarles reflect this too.

wan

.

A srmllar stratlflcatlon ‘is apparent if ohe considers .

W

the salarles and compensatlon of court personnel in the sev-

r i e :

o 1 % .";

o)

O

o ‘ | E f! ’ la‘u.e Lo ) - . .‘ l |
, . Salar:.as of .:tate 'I‘ra.a.l. Court. Judges, 1976* . R o
s f T ‘ v . (fouteen sample states) « .
R | _l : ét'ate b“ _Lini.’ted Jurisdiction General Jurisdiction_.
e Alaska ' $6,000 = 25,000 48,576
. - ‘ } ) : . & R !
b J ' Arkansas $2,400 - 25,000 ° . $ 29,000 . )}
R T : Ca]_;_forn;,a $1.,200 -A4l,577' $:45,299" . e
ER U Connecticut - $28,500 $ 34,500.“
ey B ¢ Hawaii | $40,000 $ 42,000
kT ‘Kentucky up to $14,300 = . ‘ ) :
e up to $25,000 $26,000 Y
o ﬂ . Massachu,s'etts,' - $30,168 ' $ 36,203 -
| E  Michigan | $1,500. — 35,530 © ¥ 26,500°-43,372
‘ . New Jersey ' : ~ up to-§25,00 - ' . s ‘
kA © 40,000 $ 40,000 °
:}C?) North Carol:.na. \ $23,500 s 30,000
' . ) : o it
[{ / Oregon $3,000 "= 28,600 $ 31,900
. °  Texas - $600-- 40,000 - § 31,000
j _~ vVirginia 7 | $28,215 $ 31,350
. Wwashington up tor §34,250 $. 34,250
(! \"\-‘5\ o N
i} TN
| . . 1
1 J 4
;f e " ) o PmLmnoay memmlior
e "% Source: Counc:.l of State Governments. State Court Systems, Revised 1976., Lexington,
1 Kentucky
LJ " :/ . *b,
L
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eral courts.

limited jurisdiction courts in Massachusetts, the District

o

Courts, is paid at one half.the rate of a colleague practic- -

ing in the general Jurlsdlctlon court.
lower courts not only recelve less compens? ion but handle
therla.ger-share of the state's trial work w1th fewer mana=

i

ger;.aa. IESQOUICES}.

Qﬁétrialecourts, nearly all of which have court clerks, a 1972

7

. ! R
.study reported that only fifty-eight percent of the courts |,

ofilimited jurisdiction have clerks at all, and only one-~

quarter have clerks empioy@d'on a full-time basis.(gi )

‘The consequences of the'consistent.diffén@nt@als‘in re= -

sources and personnel between the general and limited juris-
“diection courts reflects a social judgement about the value-“
of these,courts, or the husiness of these,courtsa\ Thé in-
formality-and personalized styleSAof justice areJalmost iné

5

evitable where Judges must also be managers of the courts,

responSLble for docketing, collectlng fees, budgetlng and

51m11ar functions.

function and attendant dlmunltlon of the qualrty and splrlt

There is an unavoldable confus;on oF', ?

of dlslnterested adjudlcatlon when judges are requrred to.
conduct trials w1thout prosecutors, where they must manage
- the c¢ase floﬁ‘and4administer court.records and. financial
'affairs." B ‘

o e
Lo e e Bee

‘Yet despite the fact that most limited jurisdiction

"B

, f»»

In contrast to +he: appeallate and.genetal

‘II.LY

For example; '‘a court appointed atéhrney in the

The personnel in the

u

)

courts operate w1thout sufflclent personnel such that there .

o

is a merging of admlnstratlve, prosecutorlal and judlclal

functlons,i%esearrhers ‘report judlclal satlsfactlon wrth

L (10)

avallable resources and proceduxes.» The results of. _ |

z

“our'surVey of lrmlted court‘judges attendlng ]udlClal college
‘in luly and August 1979 conrlrm the fact of general, lf mod-
erate, satlsfactlon with the job the courts are dolng, and

resources available. ”When asked for‘clues as to the source

of whatevervproblems do exlst.ln these courts, flfty-Slx per_'
cent of the judges responded that 1nsuff1c1ent resources were |
a major factor. Flfty-one percent also c1ted.too maﬁy cases
as. a,problem, but suggested that upgradlug the personnel
(fzity-three percent responded) would help change the system.
But.these studles mast, at present, be - accepted wmth |
‘some skeptlc;sm."The Misdemeanor Management Study questloned

a larger sample of judges about more specific. court ‘issues

‘and found that the Judges were more satisfied with procedures

than with resources and more satlsfred w1th repetltlve daily

i

procedures such as acceptlng gullty pleas,

and schedullng flrst

i

[} \ appearances than lesshfrequently used procedures.« They were

o | satlsfled w1th probatlon and less w1th dlversion and pretrlal
screenlng. This suggésts that- famllarlty w1th routlne pro-

cedures may have a lot to do with how well satlsfled judges

lt may be .

are w1th lower court resources. ~On the other hand

“»that judges use those facrlxtles Wlth whlch they are most

. 'satisfied. Aporopr ately, the researchers»are also skeptrcal“
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. ( : 8 R S . Source of Procedures Used In Limited Jurisdiction Courts 1976* (7 /
cause of the J.nconsn.stencz.es they observed between reports » u R R .
of satn.sfactlon and the:.r own evaluat:.on of the qual:.ty and LN ‘ L N 3 N
ava:.lab:.l:LtY of the courts' 1"esources and fac:.l:.t:.es. . ' 1in S : = L
' : K : A ¢+ no local procedures, completely regulated - . : .
Although the budgets, suppl;.es, equ:.pment, records man- U e R I 'bY scme other Judlclal) authority .7 T 8313 46 . ; |
agement and adm:.n:.strat:.on of lower courts are usually sep- _ E L , courts | may adopt procedures locally, but ‘ S SEEE R |
c/ S Rt Lt only with the approval of some higher body. - 442 r 2 ' 2 ,’
N4 ’ arate hot onJy from the state s court of general jurlsdlc- " N s s, : . Co ; L o : L
g} kI . . courts may adopt procedures locally, provided , o , ‘*
t:x.on, and fry:m otner lJ.mJ.ted jurlsd:.ctn.on courts, they are 83 s 1 ‘that they do not conflict with ones establlshed ' s S : ‘ A
- R by a hlgher Jud:.c:.al author:Lty o , T A v i 40 : ‘
not thoroughly :.solated J.nst:.tut:.ons The t:.es, however, may e K R o . S
Q . ﬁx E procadures‘ are completely localz.zed.-‘ T 1038 . - I
he confl:.ct:mg, mcons:.stent and not necessar:Lly conduc:.ve : , . I B . L , ' e : V : ‘
: ST B . procedures sat on ad hoc basis S L 782 4 0
to :.ndependent un:.form and equa.‘L Justlce. 'rhe, mostobv:.ous- , D : S e e P B R o _
: | 210 B : j}.- no provision established N 386 2
consequences of the J.solated adm:.nlstrata.cn of the courts ; : S R = . ‘ ' S oy S ' : '
are dupl:.cat:.on and waste, aswell. as lneffn.clency. Table 19 J;{ ; ﬂ E o O R R
» ‘ e . . B! S 18,138 100 -.
displays the var:.at.ron in. the sources of the precesdures used 5 i e e SR . i
in the limited ju'risdikction: courts. Eighty—e'ight percent of E.j R 'N ﬁ :
the ‘cour:ts' operate under procedures which are in some. way f - D :
h . Lt : - ' N P ]
goverved by a hJ.gher authorlty, most. often the hlghest court DI i ‘
‘in the state. Forty-s:.x percent of the courts can adopt no ,” [ i /// ?“""’i . o
rules or’ procedu‘res locally, but another forty ‘percent of the : ‘ : ‘ .
@ courts can adopt local procedures J.f they do not confl:.ct | [ 1. ‘ )
" with rules already set by a hlgher author:.ty. ,T‘he'» ,‘egfectrve— R ; o . ‘ ' - L B
ness of such a restriction .depends upon the management skills wlo L e e R
‘and effiency within the state system ,and' inay indeed create B o R B { R e BRESE i
cons:.derable leeway for 1nd1.v1dual courts to prov:.de very * R M
personal and local styles of procedure. : SJ.x percent of the N £ Ca R [ﬂ sl ‘ ' o SR : S . N
£ 5 N Ly * SQurce- K. M. Knab, Courts “of Luu.ted ‘Jurisdiction: A Natlonal Survey, ““““ -
- courts have completelv localr«zed procedures, and another six. R D A ., American Judicature SOc:.ety, N.T, L.E. -~C. J., L E.A A., U.S, Department of
i . /, ‘ I » v £ R i Justlce, 1977.,“ o 5 : - . i » ‘ :
 perc¢ent/ operate on a completely ad hoc basis or have nao spe- -84 R ‘ ‘ . o L o \ : B o
I } ’ e .. ) D \ . S o = | OO ( RSN o . x S o . ’
b \ B : “ : » U - 0
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- by the state government.”(12)

mental unit other than tkeir own local budgets.

II.22

|

;

cific ptoyﬁhions.governing their discretion to establish pro-

cedures within their courts.

Thﬁs it is qﬁite’possible ﬁhat

over fifty'percené of the courts may be effectivelyuéperating

~

higher or general authorlty. ;’ 2

' without procedufal review or regularity lmposed by some

N B ) . .
" Table 20 summarizes the variatisziﬁbthe sources of

fundlng for the limited jurisdiction courts. Very few states

assume the full costs of maintaining the couic(/ﬂstem,

tre local courts are prlmarlly'supported thro

revenues..

i

gh local tax

It is usually a complex and shared arrangement

and because reporting and,accountlng requlrements vary, it

is very difficult to assess ;he‘extent of independence and

local financing.

Carl Baer's report Qn‘court budgeting con-

o .
cluded that there has been no significant trend away from

local flnanc1ng.(ll )

"Phis remains true despite the con-

clusion of many judges and scholars that the independence

role of thezjudlcfary is pest protected th:ough total funding

[~

Twenty percent of the courts are funded by some govern-

]

and some other auffority.

Twenty-two.
- percent are funded joinily through their own local budgets
There is, however, some skewing in

this figure due tﬁ“ﬁhe fact that fifty percent of the courts

in this cétégoryr(2240) are the town courts in_New York.. --.

When the numbers are recalculated, without these courts, the
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Table 20-

f Source ‘of Funding of Limited Jurisdiction Courts, 1976%*

1

Fux;d:i.png N

funded by some governmental |
~unit other than the local
" one

funded by some governmental

unit, and locally

funded locally

. funded primarily through *

feas

* Scurce: Knab, ' ... "

(without New York
town courts)

N % .. N %
3704 20 3704 23
4024 22 1784 11
7898 44. 7898 50
2517 14 2517 16
18,143 100 15,903 100
/5
- //
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percentages change slightlykfor the other categories bntf

falls by fifty percent, to eleven percent for jointly funded
courts. Fifty percent of the courts are funded entirely out
of local funds, and'an‘additionalnperhapsvfifteen percent of

the courts are funded through fees.

The fee svstem has been called the worst feature of the local court,
Justice of the~peace system because it creates.such a strong

likelihood of official bias. It has been abolished in most

states and remalns in only fOur, Arkansas, Delaware, Mlnnesota
and Missisgippi. In ‘1964, twenty-four states still retained

a fee system incsome of their courts.(‘13) Compensation by

fees invariably seems to raise questionsOconcerning the fairness
and.< disinterestedness or the justice being meted outc In

1927 in Tumeyvv; Ohio, the Supreme Court.ruled that a judge

in a misdemeanor case is diSqualified when his”compensation

for ?onductln“ the trlal“depends upon hls verdict. Several

st\tes 1nstltuted a’ system whereby the justlce is pald by the

state if the defendant is acquitted, and the defendant if

//

\gonvzcted, and some states con51dered thls a satzsfactory

= i
compensation system for a while. However, there are obvious

objectioﬁé to such an arrangement. The judges areﬁno doubt
5 e h I n

If

aware of the limitations under which the local budbets are /(
constructed and‘may be lnduced to find more defendants guilty.
Moreover, payment even in part by fees, may lnduce -judges.to ..

be Lenlent‘toward overly zealous law enforcement oﬁficers.

'Bias cannot be avoided in a system where compensation is tied

§ ©
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| . | II.24
to thelvolume of business, as if justice were indeed a busi-
“ness.‘ Moreover, the fee system whether it be justioe fees,

or fines paid for;being found guilty, often differ widely
from court to court. There is afgreat variation in.the kinds
of offenses which get fined, and the finés which are assessed.
Sheridan writes that when trafflc violations bureaus,are em-
ploym‘\for handling trafflc cases, the often excessively em-

s

'pha i schedule of fines, creates the impression that a _

' 14
‘ fee has been setafor'the prxvelege of violating the law.( )

e,

{yv%;same.lmpresslon seems to adhere to the justlce system
when it ﬁ; supported by fees. " :

o The. limited jurlsdlctlon ‘courts. exhibit ‘a large degree
oﬁ‘independence in their funding and procedures, but might on
;rst glance appear to be subject.to greater constralnts\When

tcomesto reportlng and record keeplng. Table 21l displays
the yarlatlon in reporting procedures for the llmlted Jurls-
diction courts. Over~seventy-flvghpercent of the courts are
-required,to file'periodic-reports.with at least some other>
agency in the state. However, the'vast majority of the re-
porting regulations concern £inancial accodnting, and very
little casélgad recordkeeping is mandated. “This is“refleoted‘

in the fact that we could create a sample of only. fourteen

states for which caseload Statistfcs were1:oll=cted and avail=-

© :7:able. The higher authorlty to which the courts must‘report

[ TP

ranges from the hlghest court in the state, the state»court e
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Limited Juisdgﬁtipn Courts Reporting Requirements, 1976 *y% i . Oﬂ “ \;\\\ ‘ !
) ) 0 o o 4 . ) y
: , ' ’ ﬂ f.‘\“‘ admihistrator, sevéral state: agencies .including automobile . Y |
‘ ; : SR Ty regigtrars, welfare agencz.es, \stai:e highway patrol, and the | :
Requireament ‘ N % S . : 1
= oo . , T [ stat aud:.tcr: Mucb/of the reporta.ng is theref\é‘fe” per:.pheral )
o - Ly s ) 4
courts reporting to a hJ.gher a“th"nty ' | o : = H s to the adjudlcataqvemflmctn.ons of the court. It .'LS requ:.red T
in theystate government © ;12,920 7 ‘ ‘ - RN |
o 7 . ] MR . as a jneans of keepz.ng the bookkeep:.ng leg:.t:.mate, /and the - |
courts repor;ting to mcre than o\le ‘ e . S .t
highex authO\ltY in the state government .. 870 3 el N lJ.C\.n J.ng records reasonably accurate: J.t does ‘not after all ‘
5 courts reportif"@ to both a higher o ) U / ‘,“ L} J lgeflel t .centralized control. i
'; . authority, and to some local governmental ; ; ‘ ‘ 7
i unit : . , . 260 1 ) , ~ } ‘ ; E E\undn.ng, procedural rules, ﬁand report:x.ng mechana.sms (Z (
3 : t ) / . ' . . * A
courts reporting to only a local mvemntal 2 409 g . 1 . FHo “ indicated some: of the extent of the localization of the l:.nSLted
L | unit 1403 o 1. =
; ‘ ; . U c in - jurisdiction courts. It is not possible to know from fonnal
i \Q courts without reporting provisions ‘ 1,679 9 .. ‘ . - L - o .
. SR o : : - ‘ o rules how &Gxtensive or limited the established proc‘edures are %
P . 8,138 0. - ﬂ g i with regard to Youtine casehandling in the courts. ‘ oA
| \\b - z ‘ ¢ - Mgst observers repcrt however that procedures in the lower
| , . N ) W B { ( ‘
o Y ! ’ c R ° L ' ' courts jare "often ”casua.l,,‘ somet:.mes slipshod and not always . .
i . o 4 0
’ B : _\ ‘prod%:lcttve of a careful review of J,aw and fact," (‘1’5)‘ _Sheridan's
; [} 5 9 . ’ o :
! . i ' - = - - o - - " . @') ) 'y :
% i S h study of the limited jurisdiction courts in Tennessee
iy . y . . o B . ~ ' detailed a vast array of prpcedural lrregular\ltles which in- B S
* o " B i & i
- , i e : . cluded: | no prov:.s:.on of J.nformat:.on to llt:.g,cmts ahaout/ R‘x T
* N . : k-] P . N R 3
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: lower court justlce, the qulckness of ltuand,the unpleasant~,

'pants._,

ness of the physacal.surroundlngs, have been cdhséstently

noted to the extent of almost becomlng the.hallmarks of "i

(s)

ferior" justlce.‘ Mlleskr 'S study of a Canectlcut court

stated that seventy-two percent of the cases she observed 5
(17) \

took less than one mlnute. Sher;dan observed smxty cases in

i

fess than two hours in Tennessee, and Rlchard Harrls reported

that he observed twenty-four cases ln the Boston Munrrlpal

K

two and one—quarter hour perlod.

o

Rosenfeld study of the Boston courts also commented upon tho

B 18) : N
syort duratlon of‘the hearlngs.(, ) o

-Court during a " The Blng and

: 3‘\3/

a

The courtrooms ln rural less populated areas, are often
not courtrooms per se, but ‘dreas ‘within some offlcral, ‘some=

times private, ourldlng, that lS used for a varlety of pur-

. (1%)

poses. It seems 1mposs;ble not to conclude that the en--

\

_gned to degrade the part:.c:.—-...{1~

1
T

(20) ive notlons about deterrence and¢

2

n

= gg;gfg;;gv

B E - ‘E -
BRI .
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- a oy ; “\k Q '
Y | She R IT.260
1 s : O : . R = o
l Y S L L | EQ'_,gi
| welghlno or evaluatlon of testlmony, no testlmony taken for ; ‘ [}.{Thl
guilty pleas, no establlshment of facts in some cases, v1o— e‘ ﬁ“p' ‘;h
§ latlons of state law, v1olatlons of jurlsdlctlon, ani no :"[]k?"l'
orderly procedure for contlnuances. ‘Sherrdan presented a "[}x'dm
uplcture of the most arbltrary, caprlciousvand'apparentl§~ v77}rlhp
‘;> corrupt forms ¢ justice. = ' L el : S 5 ,{}o\;t
. i Several of Sherldan S flndlngs have been conflrmedtby : “, s 3;‘
N r other researches in studles in other courts. Two aspects of {}»””‘

e

i
A

a.punlshment can just;fy

‘1seem more llkely as: the Task Force Report stated,

_,~to the defendent,

=]

]

IT.27.

e e - : .
- ‘ : oo R @ l? .

such methods and procedures, but they

to conflrm

Charles

;Sllberman de crlbes the court settlng as a phy51cal repre-;

hls marglnal place in soclety.

o

3 .sentatlon of organlzed socrety S unw1lllngness and }nablllty

to care. and to do otber than "process“ the;people,who come

‘

through the lower courts.a,w

, "Indeed it is lmp0551blm to spend tlme in
criminal court w1thout.be1ng appalled by -
therchurllshness of the physical and social

. environment; the peeling paint and scuffed.
" linoleum floofs, the noise and movement,
the general surliness and lack of decorum. o
: ”In.atmosphere and tone - the lmpoverrshment
R ‘of thelr'commltment to the people they ! pro—
< % cess' - the courts are strlklngly reminiscent
. . of the.other“bureaucratlc institutions with
e ® which POOr people have to deal, such as wel-~
: fare departments, hospltal emergency rooms,
. .and outpatient: clinics, and. pPublic housing
ﬁauthorlty offices. Officials who may be
~models of c1v1llty,

, sensrt1v1ty, and concern
o in- thelq/ private lives display a public face
- _ of callcusness and lndlfference, their be-
B ] s khav1or is'a prime example of what. Thoifteln
~ : ‘ ; o Veblen called 'tralned lncapaclty
R PR One'cannqggpome amay other than convznced that crlm;nal jus-
\ ’“"\\ A
‘ ,[y ” tlce lS not meant to be anythlng llke c1v11 justlce. o
'{*vl”k ; ‘~G,:5_ No system<can guaraptee that decmslons wrll always be
SR e AR madC’ln a procedurally correct, falr or equltable manner. °In
o IR g
= &_,, /,fact, one of the prlnclpal 1ntentlons behrnd flnely elabor-
o |
T B . ated procedural rules’ 1s “the. attempt to reduce the lnfluence
n "£ R Lrmis of any Lndrvldual upon the systematrc outputs or effect ln.
,,""):v-a other}words, the,fall ess bf the whole.system.“ One way of
, “1.e ; ; P , T i
O‘Q I} ) ‘\’ i)
p;’fl ¢ ‘ 0 “
o : J o ' g &
: ] @ |
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protecting against indlvldual errors is toyinetitttloﬁ;lize 1$‘: f_} [
‘ 3ppo§tunities for‘collective‘;:;iEionmaking} another way is R il
)i s to create avenues of aopeal'and‘review which ere:opportunies for ';[] b  f
correction and which ercourage unlformltv in admlnlstratlon o | ,{
-and judgment Nelther mechanlsm is in effecz to any prac- . [} J ol
; ﬁtzcal extent in the lpwer’courts.k'ﬂ - _— | 5 ”{1': '
f . The»inClusionfor juries oi.laymeneprovided, aegording' . l q ~w;
f‘ to Llewellyn, the basic focus of much of whatlwe know of as {1
i : courtroom procedure, rule of?evrdence and the.general prln-y‘ ‘e
f clples of. the adversa%f”gdocess.( 22), The @ramatlcxcombatﬂ “],
} between opposzng partles has been strtctured to narrow the .
; i attentlon and win the favor of thls body oﬁ laymen.,'Although <>’C {} : l‘f‘
% we use jurles very rarely, at all levels of the judlCLal sys-j | {} MJ \g
tem,)thelr exlstence and theoretlcal avallabrllty ‘can be re- “ ”_.l-
; Vgarded as a check upon ‘unfettered dlscr tlon by the judge. {E l‘ifv‘
; dSeventy perceéi of the lower courts can prov1de a jury trial, - ‘é“,yh
“ if the defendant.requires it and‘the statutory‘definition of //Ei -,%xf
the offense call for it. Of course,'juries are/ilways evail- ’ | N
eblegin the general 3 is\iction.cOurts. But E:epite‘tﬁe [3 i
- dlff@rences in theoretlcal %vallablllty, Jury trlals account ‘[E
; for }ess than ‘five perceqt of either llmltEd or general jurls- ky‘
g dlctlon trlals.( 23) The gudges.lp our survey reported that E' -
\; 'Stry trials were timekconstming, and while few agmitted ac- . f
, ,y?ElVEIyrdiscouraglng thevuse of juﬁjes, aoparently;oeitheqfthe_: . -;;{ i
'proseCutor,bplaihtiff,lor defenseloerceived any.@articular};vp R - %
; , o ¢ [

g
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. - Table 22
Availability of Juries in Limited Jurisdiction Courts, 1978*
z - *_;s_
jury trial available 14,301 ,79 !
~ juries not available 3,870 21 1
. :g: & ° . . ;
R 18,172 100 "
» B . % o
0 .
W,
ik
: o . i o
* Source: Knab. AP
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: J = ~ Table 23 '
% T . ; , W T Appeals from Lmu.ted Juz::.sd:.ct:.on Courts,
| advantage which merited -:a demand . =~ for a jury trial. . 3 : : '
: X d ’ 7 of ; Rl S ! by Court System and Courts, 19’76
d T . . R ' B A . . D N g ' ? ¢ :
0 Therefore, while juries _can provﬁ.de limits to the judicial S ¢
’ process, and although this limit is more available in gen= , JH '
| , eral rather thazi limited jurisdiction courts, it is particu- | S el SR N R 1
' i : \'\?' larly effec't:.ve in neither. ‘ | R ‘ H - . ©.  Appeal de ncvo Appeal On Record ' - :
i Neverthf=less, a more telllng ‘and f:.nal commentary upon ; ﬁ W M bt N e o
; " the freedom and. lack of systemat:.c regulat:.on either through® S | .64 . T3 45 A 85
1t = . ] . e oy : " L ;:w.«’l’f—':;“ri o
‘ organ:.zatlonal controls. or judicial scrut:.ny in the lower : ﬁ ‘ R st :
{ courts: is the attenuated effect of the processes pf appeal o : AN s T )
! @ , ! ' Courts 18,277 99375 5L 8,902 49 3
and rev1ew J.'n many stat‘es. Eleven states (Alabama, Arkansas, e . k e g : ‘
S Idaho, Iowa; Kentucky, Mentarnt, Nebraska, North Carolina, ﬂ ; B o e
3 ‘ " . . ‘ ) : : i
H s North Dakota, Washington and Wisconsin) comprising 45% of the o ; s - i ;
¥ o - ' b . ; R =l G L
} ' o nk . » ] ‘ g » L . jw} sl § !
; court systems, provide trial de novo as the principal appeal B [ ‘ v S ’ :
; " ‘ . ) T m—— : . I} ® [N b |
, . Ce . s . ; S e kel : = T B : & !
mechanism in the limited and specn.al jurisdiction courts: ) v & :
‘Table 23 _ Summarizes the flgures which have been obta:.ned from : \/ e { | | EEy |
11 " ’ . - b B ! a f
the descrlptlons and speclflcatn.ons for the limited Jurz.sda.c-» ] R R i
i " tion courts in the American Judlcature ‘survey, M. Knab editor, . 8 L .
Tz ‘ ’ ‘ . : ] : ' 0 @ ¢ - ! 5 l
# - Courts of Limited Jurisdiction, A National survey. The fig- "2 ’[*~ s _ ‘ : L e -
ures vary depending upon how the calculation is made. Some- B ; . . 3 j
‘ . i 4 & : B i \\\\; S
gy where between forty-flve and flfty-one percent of the courts ' by P TR g !
i T A s AN W
y . ” : \
retain trial de nove appeals. If one calculates this by ; : 5 % . an
a 5;“ ot - '» \ . /\‘ -
z court system it is.73/164 or thJ.rty—m.ne percent. This- : tN} [’ L e g Y\ :
’ R ) Y ‘ ;‘ : . X N i :
e fortyffive percent of the court systems, twenty-two percent . ” ' A L Zaee . :
e B - ; of the State»s" contain fifty-one. percent of kthe“,cg‘u;t's $T L. TIT L *- n *SQurce. K. M. K.nab, Ed., Com:ts of Lm:.ted Jurisdiction, A Nat:.onal Survey,, N I.L.E.~ (:(f o
o Forty-nine percent of the courts provide appeal on the record. { ] - CJep L. E 2. A-s U.S. Dept. of ‘Justice, 1977. e ‘ 4
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Appeals from L:.m:.ted Jur:.sd:.ct:.on Courts . S e

o S o by States, 1976 ",‘mvj‘= S

B
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A@peale( S ;N“f‘Statea

‘De .novo,, from all l.un:.ted o 11
jurn.sd:.ct:.on courts and ’, B
Adyisions.. s

Alabama, Arkansas, Idaho, Iowa, Kentucky,
Montana, Nebraska, North Carol:ma, North
Dakoto., Washv,ngton, W:.sconsm .

9o Record e 18

' : RS ‘ ' Maine,. M:.ch:.gan, New Hampshire, New Jersey,
“New: York, Oregon, South Dakota, Vermont,
V:.rg:.m.a, Wyom:z.ng ‘

-

Ed

Ar:.zona, Connect:.out, Delaware, Florn.da,
r.tnd:x.ana, Kansas, Lou:.s:.ana, Maryland, Missis-—
. S . :‘“:.ppa.. ‘Missouri, Nevada, New Mexico, ohio, -
el o _Okalahoma, ‘pennslyvania, Rhode Island, South
: - ‘ Carola.na, Tennessee, Texas;, Utah, West V:.r-
o ginia :
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- _#Source: K.M. Knab, Ed., Courts of Limited J‘ur:.sd:.ct:.on, A National Survez, N.I.L. E.

B C.J3., L.E.A.A., U.S. Dept. of Just:.ce, 1977 » .‘__"
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Alaska, Colorado, Georgla, Hawa.u., Ill:.no:.s, I
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@rlal de novo provzdes the defendant w1th the opportunlty for
' ;; an entlrely new trlal before another court, lf he/she ls‘ "?
:KY‘ found gullty in the orlglnal proceedlng. It is not a revzew”hl‘
) of the orlglnal process and therefore does not prov;de any
scrutlny of the flrst ]udge s conduct. Indeed our survey of“
llmlted jurlsdlctlon court Judges reported tha the judges
felt'the greatest scrutlny, not.from'reVLew v1a,appeals,’but~
from the publlc*presence ln the courtroom.~ “
B : .,; .
g ® e 1 EERIE : o
E. Whatfls the Work of the lelted JurlsdlctlonACourts
p Thls sect;on w1ll>descr1be th° case: load work of the
lzmlted.Jurlsdlctlon courts, based upon the sample of fourwlf
5 teen states for whlch we have‘complete caseload statlstlcs :
for the general and llmlted jurzsdlctlon courtﬁ The llmlted
jurlsdlctlon courts handle the major share of the states' )
trlal work. Indeed, the lower courts handle over 80%
percent of the states' trlal worka Table 25 dxsplays,the
number of cases filed in the general a&d llmlted Eurlsdlctlon
courtsmfor the fourteen sample states Lrank ordered hy popu-
L latlon. (The number of cases flled//has been adJusted so :
' that the llmlted ]url digtzon case load is calculated wrthout
[Q_ s traffac cases which greatly lnflate the‘numbers ) The share ’ t\
8 of the cases carrled by the llmrted jurrsdlctlon courts Langé;"x
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, « ‘Table 25 - U ﬁ | .. : ‘
Rank - Order cf ctates by Population, for Cases Filed in L:Lm:.ted and General Ju.risd;.ction ‘ i - W “
Courts, Omtt:.ng 'l‘raff:l.c Cases, 1976* {: . [ .31
: i‘; State e S T Population ~ Cases filed . Cases filed** PRSI 1 | o o |
B I e e O YA N oy oA [} e [ | from fifty-nine to ninety percent. .
= CalJ.form.a " , - , ‘v21,522‘ 5&7,122 : 1,486,465;3‘ : 65. | ‘ E ve { ‘Michigan represents an anomolous situation. If one con-
Témr RERCRE | : ‘ ’1‘8"' 053;, . 36‘:,&,'949 k1,1,34,6‘62 75.5 | : [ i} ,.‘ s:.ders the Detroit Recorder s court to be a general jur:.sda.c- ‘
o ‘ | : o113 . 23 085 f 126,719 e AL 3+H [ L t:.on court, then the llmted jurm\sdn.ct:.on courts in Michigan p
MiChlgm IR 154,227 1,60?,451 9L 2%i* hear only forty-one percent of the states criminal and civil
New Je,_-s’eyk" ’ 7,339 96, 557‘ 771,876 88.9 | [ cases, but if one considers the Recorder's ccurt to be a lim-
Massachusetts 7,791 . €8, €93 654.851 ,/ 90.5 ' L | ited jurisdiction court, then over ninety percent of the
o . . . ) . .
'North Carol.:.na o , . 5,462 - 63,321 - 613,902 ¢ 90.7 - L. i civil and criminal cases are heard in l‘lmlted jurisdiction
Virgim.a f | ‘, 3,052 | 106,319 777,157 88. . N '“‘ o T B c‘ourts', a numoer' more consistent with thé other states.
o IWashingtou | - B 3‘,511‘v : 121,811 179,725 . 59, \[_l; ‘ _ - Appendix ITI contains a complete list of all the states
' Kot oy 3,436 70,599 | 298,154 280.8 ﬁ | ; '] :;ank c'rdered by population, with t‘he?‘ number of limited and
Connecticut : o ) ‘3-,102 S 30,559 o 296,987 80.7 L ceneral jurisdic.tion courts and judges, and the number of )
O ctegon | ' a 2‘.326' ’ §3~,754 ’121,0_&5‘ 59-3-\ ‘ g’g\/’ 4 L . ' cases, filed in these courts for 1976 \\‘Becausegothe data is l
| Mkansas s s 2’.1,17‘ 72",729 : : 126.l90[ 63.4 - * i S un,ava:.lable, except for the states listed on Table 25, the"
; . Hawaii ' | o ; - ‘884 ' ] "28,7139 | 53,721 65.6 B {J 0 'n{ambers cannot be adjusted to ramove traffic cases, and J.n '
|~ aaska .. © 408 13,250 i1,849 70.6

many J.nstances the numbers are very incomplete. But 1t does

siiggest the magn:.tude of the limited ;urlsdlctlon caksj‘.f\load..

A3

O ﬂ f; o - Table 26 presents a more refined picture of the nature N
/) ) \ . ‘ . ‘ SR . " ' [ .
° Y . of the limJ.ted jurlsdlctlon caseload. As one can see, the o
B ; : E ) fJ | ~work of the lower courts is pr:.marlly crlmxnal. Indeed, <
* 'Source: National Center for State Courts, State Court Caseload Statistics, Annual @ |
Report, 1976. R @‘? e ‘.cr:.mz.nal, non—trafflc cases cons:.st:.tute approximately 91.3 | . ;
. #wk-motal limited jurisdiction . caseload, thhout traff:.c cases.’ E - ' [
*%* Michigan's figures are significantly different than the other states because of the R b (+/=4.7).% ofcthe l:l.m:l.ted jurlsdlction caseload. 'I'he civil®
DEeroit Recorder's Court's heavy criminal caseload. If one adds the caseload cof the : e . 5
. Recorder's court to the limited jurisdiction total, and subtracts it from thefgeneral ' ) { jur:.sdn.ction caseload, however, exh:.b:.ts much greater varia- ‘'
. d:.ct:.on cases, for : RS S
- == jurisdiction total, the proportion of limited and genera.'L..jur:.s - ﬂ e , :
glchlgan is more cons:.stent with other states.. ORI SO SRR RN & rme T . ; | , tien. Arkansas hears twenty-one percent of its civil cases
9 o L ) : ' )
¢ o ﬂ S . { . in limited jurisdiction, courts, while North Carolina hears
@ L " ? .
= G R L | : o ;! s
R = . [ & 4 ?
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‘& | mable 26 »
leated Jurlsdlctzon CQurt Share cf A state s Civil and Crimlnal Caseload, 1976%*
. ; : § oo ' - ﬁ ®
State - . ° % of the state's- % of the state s
' ciﬁil_caseload crlmlnal caseload ‘
 Alaskd 45.4 95.8
Arkansas . 21.3 sl | ' 88.9
. . ‘ . ' R
. o California 60.4 ' 92,6
' . : : : ‘ 0
Connecticut 88.1 . 95.2
O, ' ‘ :
Hawaii 39.a&:§=\ '95.4
T . . ) i It ’ o i
E , . oo B
- . Kentucky 51.3 94.9 .,
Massachusetts 92.6 T g8.3
_— g
: Michigan 46.L | -
° ! 0 ) , ,/ ; L 9T
) ’ , | ; ‘
° < . New. Jersey SR 84.Gf o , >f .. 9L.3 \
H! o = ' o v : - |
ﬂ North Carollna . : ﬂau95.4f’ . ) 94.2 \
B § /‘ u B B \\
‘ j \ L ¢
% Oregon “j . : 52-” ! 80.2 !
' I A |
”  Texas 51.17. 91.6 |
’ \
Virginia 86 /2 86,1 |
Washington 41;7,/3 .7 88.9 |
‘{j,“l i
y‘"‘l
- ‘!}V V;‘:“
it i
@ i |
; \ » i i
W
ﬂ .
i @ .
. \.,,.u/ ! }’ .
- . .z Souroe. National Center for/state COurts, State court Caseload Statlstacs,

Annual Report, 1976 1

X1 Michigan's figures have been adjusted to “take account of the heavy ;

- eriminal casalocad of the Detrozt Recorder's, Court. .
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Vready'lndlcated the varying jurlsdictional.limitéﬁoﬁ the

isdiction caseload.

)
)

ninety-£five percent;of_lts~civilvcases in its.limited juris;
diction courts.

The limited*juriséiction courts in each state do qgt
necessarily share proportionately the limited“jurisdiction

ol . ‘ o
caSel&ad.ln:these:states. In most states one court or court

v

‘system handles the majority. of tases, indicating that where

there.is a variety of-limited.Jurlsdlctlon courts, some are

clearly “major" courts and others are M'minor'. We have al-

)

lowexr courts whlch suggeSts that.thls is so. There are,seGA

eral.addltlonal.ways of seeing thls. Table 26 displays each

lgWer-court'S»share of a state's entire civil nontraffic

/criminal} caseloaap.and its share of .the state's limited jur-

r, I

It appears that those courts which are

greater in number and have more judges, are not neceSSarily$
50 - '
carrylng the greater share of the state S caseload.

o

the table suggests a conflrmatlon of the commonplace notlon

Moreover,

that tnere lu “a great number of very minor courts, but that -
while limited jurlsdlctlon courts carry the llon s share of

J
the state trial work, this lS not the majority of the limited

W )

Jurlsdlctlon courts, but only a sample of them, the “major"

lower courts .

Further, ébnventlonal wisdom suggests that the large
array of llmlted Jurlsdlctlon courts is lnflated by a profu-

o

sion of justices of the peace, and locallzeg ordinance courts
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’rable 27 (cont ) R
% of the State's Entire Caseload ., % of ali Limited .

& ) : ' ‘ X

- o Tablia 27 . 5

Each Limited Jurisdiction Court's Share of a State's Entire Civil, Non-traffic Cr;uru.nal : % e . Non~Traffic , Jurisdiction
Casaload, and, Share of A State’ s Limited Jurisdiction Caselcad, 1976% e ‘ . ﬂ . State/ Court o C-"f”..v.e\il Crimind¥? _° Juvenile Cases 5
i ‘ f ‘ ’ ‘ : V i r_::/a o

jed
o

v!J o

., Massachusetts : o o ‘ o

iy ‘pDistrict. | .. - 57.3 79.4 - . 75.9 - 72.4
@ ~ Probate 24.2 - - 4.8 "

o Boston Municijpal . 7.4 3.9 - ‘ 21.3

" Juvenile ; " - C.02 Tl 2441 ‘ .6

=2

% of the State' s Entire Caseload % of all Limited . 4 S
Non-traffic Juxiscw.ct:.on Caﬁes PR X L

State/ cox(i't Civil -~ Criminal’ Juvenile
' ' ' | E . Land B -1 - -, .4
1:8

Alaska \ : ' . ] ST Housing ‘ R - 2.0 - .6

RN ' '
.8 ) : Total ‘ 92.5 ~ 85.3 _ 90.0 N\ 100.1

[#] -

43.9
Maga.s:%ate - .1.5 .5, L L \
- = o ° = .
o 45.4 55.8 100. H oM ; ,, ‘ o & Ay
' ' - : - | , ‘ o i o Michigan : * ; A% o S )
K " , e S : . o S , Detroit Recordprs - 7.6 . 7 - o WE : :
Arkdnsas P R o e ‘ B ‘ L . District . 31.0 - 19.7 - 76.8 .o
.. - County - : -4 - ’ 100 o 1.3 L e . Probate. " 12.2 = \ 100. 4.2 ¢ )
Court of Common Pleas .3 - - . .04 S ‘ .y Municipal . -= | 3.6 - 3.5 . - = 11.1
Municipal = - 20.0 8%.4- e ' ' ~ E Comimon Pleas 30,8 ° - - 7.8.
Justice 3. .5 - oo, ‘ . , T - . . ‘ . . ° °
City/Polica . .3 3.0 - - NS 77.0. . 23.1 = 100. 100.0
T T B i e 5 . . . ) ’:‘ . 'r C ol N 9;7.7** , 2
Total = 21.3 88.9 100 100. - . B e A | ‘ \ -
\ . § o New Jersay ’ (SB . . o
" o © o T -County District| 69.9 .6 - 8.8 .
California ’ coe j . ) SN Juvenile/Domestic ' o T ;
Municipal o g5.8 ~ 8L.8 - ©.93.0 - Relations'h\\ 14.7. - : 100 ’ o .3.4 -
Justide g 4.6 10.8 - : 7.0 Municipal 3 =i, 90.T - -
. . Total .. 80.4 © "92.6 - ~ A= 100, ‘ j R RO ¢ Total % " 84.6 . 91.3. 100 99.9
B \ , . . “ . . 4 “ ] \‘f . ) - S 5 x ) “ - g ] ?»,‘;': (
Connecticut . ) . : ‘ - - ] North Carolina \ ) : o P <
"~ Common Pleas  64.5c 95 : 87.5 R # L 1 District | 95.4 94.2 - 100 : 100 Q
Probate. ~23.6 , 9.8 & I ) I A, i S °
Juvenile - . .- D 2.8, : e : : . : l}

o gk ieamed - A - TP

Total *  88.1

)

100. =R R . ' County ;‘ 2 - 1.8"‘ B -1 e
' ' {“ p : District " 50.0 -1 o i - 70.3. .
2,5 -t ,

1 4 3
{— ‘ % Justice o o 6.7 - 12.4
Hawaii = . ‘ . " Municipal - 19.2 - 17.2

= B . , . - 5 p . PR
. \\ \Dls trict it . v 39\71 ‘ . : N | 100 - "’m”’: [ @ ”‘] - Toi:ai " . 1 52 B 7 80 . 2 B . y l . 8 loo . N 9 Qd N ’ .
. . W . e o - e N o [ . . ° . v . ) . e B
Kentucky . : - , ) . ,, : ‘, | . , . .
) ' - ;¥ Texas R B . . _ : o
[ 5‘* l \ 23.5 . 18.2 10.5

All Cimited Juris- - . : |
diction Courts with- - ; L ’ ' . County Law
out hreakdown 51.3. 94.9 - n/a pu x o . 2 Municipal

0 iy Justice J 27.6 26.4 -

BT ‘~ ' o A g ¥ ) y : : ‘
‘ ! : 9 : . R ) { ; . ; ’
| L ] c 4 y B Total - b 51.1 91.6 10.5 100. o
| ‘ 1R : 2 : N
» ‘ ) ? R o W Virginia : : . 5 . o o o
: : e - - © _District. and +86.2 -86.1 © o 1000 100. &°
’ o ' ‘ . *. - " Juvenile - e ’ :
o { ] | e :
‘," o o ’ & f g \ 9 g , .
R i @ ° &
x]& 'Y . { G { o o - e
h ""‘! a U ’ b [ NS e a -
N i
. . e }j/ » - i‘ ) - @ O ) i R R e S .
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' 'Washington LU e I T N e i
Municipal & R T = e ,ggg:;‘,; S
D:Lst::.ct/Justice 4.8 889 . Cmso 118 o E

o

N,

O

. | Total ~  4L.8  88.9
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Jurlsdlctlor courts

“’whichiare;prlmarx

'»pears;that
terms of th

therare~no- carrylng a major share or-dlsproportlonate share,

'd1V1510n of

L
o
=]
v
& B
B
©

G iF

R

Sw

.1‘ v‘ “ " ) - : o "\\‘7
traffrc'courts., But the ploture of

Ce “ ;<\

‘"major"‘and "m;nﬁgf courts does not change 51cnlircantly even

o sl

then we in lude tra

g

fflc cases lnto the case toths. It ap-

bhlle t%ere are a great many "mlnor" courts, in

L,share;of the‘state 's caseload Wthh they carry,

Ly >‘ o (‘r

of the traf ic cases;3 The datawsuggest.that.there is no real
o . o
labor between the "major" and“’“m:x.nor" lJ.mJ.ted

,l

so that non—trafflc crlmlnal cases are

e

5) '

fhandled dlfﬁerently, or in a dlfferent.settlng ox court, from

7

,nonserlous trafflc V1olat1ons. Table 28 vdlsplay5~each.11m—‘

0

ilted.jurlsdrctlon court's ‘share of a.sta*ﬂ s llmlted jurls-

0(1

diction cQNeload by,cavxl, non-traff1c~cr1m1nal, trafflc and

Juvenlleéwases, and its share of the entire llmrted Jurlsdlc«'y

B

'ﬁtlon caseload‘WLth and w1thout traffic cases. "y B

g ,; . i -
Even lf‘one takes a closer look at the dlstrlbutlon of
o

;cases»wifhﬁ“.an lndiV1dual court, we see that trafflc does

Pcourt's caseloadag Table 29 indicates the dlstrrbutlon of

ngt represenL a. smgniflcantly greater proport;on of some
e

. I
,caseload wrthln each llmlted Jurlsdlctron court by c1v11,

vcrlmlnal trafflc aAd juvenlle cases. Table - ‘30 summarlzes

‘hthe data on Table 20 and.dlsplays the varlatron in percent

[ a N ,,

<

@
l

of a court' caseload whlch is devoted to trafflc cases 1n

L

/

7
g )
A
[N
N H
) K
s G
s
ot

PR 7
.‘courts with crlmlnal and trafflc jurlsd ctlon. Of the nine
. @ © ' &
‘states whxc% share thelr llmltEd jurlsdlctlon caseload(among ¢ »
‘r‘ e @ M @
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Table 28

C1v11, Non-traffic Crlmlnal Traffic and Juvenlle, and Share of Total

‘Limited Jurisdlctlon Caselcad Wxthout Trafflc Cases. 1976*

State/ Court

Alaska
District
Magist:até’

Arkansas

County -
Common Pleas
Municipal

- Justice

City/?olica"

o
@
5 . :‘,a_\\.l

Civil

»Non-trafflc

o

Traffic

Lo

% of
L.J.

'Each lezteq Jurzsdzct;on Court's Share of A State's le;ted &urlsdlctlon Caseload by

% of.

L.J.
total’

‘without -}
vTraffic .

i

l.8
, 1.5 .
e 94.0 . 96.0 .
1.4 » L6 !
1.2

Crlmlnal K

o 947

9.
4.4

Juvenile

- Tokal
97,2
1.3

.04
- 93.8

-9

1‘4;0

N o

o

J94.2,
5.8

~
s 5

’jcourt

o

A .

bl ~0regon
cgunty
D;strxct

Justzca

1
§ P §
2

'Texas

“E

i M“F*°*PAL

e
v,x .

Couﬁty Law

State/ Court ;“j B

W kNorth Carollna, cnly one‘ag

T

©ocivil

/

'~'Ta le 28 (cont )

s ‘\, S ey

¥

e "

o
S

a3fNon-traff1c

Juvenile

u

%aofa
Total:

i

% of
RS 55" S

“total
Cwithout

VCrlmlnal

Traffﬂc

,/J

10

“100.

0.

trafficx

3.4 e :
3.4 Mupicipal . o= SL
Justzce S0 540" 28,

I
apm— L —
. T - »4 o

California ; S
~ Mupicipal ¢ 92.4 88.4 93.:
. Justice . o “T.6 1.6 .~ 6.8

SR

, \‘Vi::giniaﬂ-.,”, only one .
LeRuEE: e L

= - T .5

: i'Connecticuta o o o I
Pl " Common Pleas : 73.2 . 1d0..

: Wash;ngton T T i RE i”, A
b e ' Probate
- |

. Municipal = . L= 3409 -29.8 - L 23-2;» a'21¥3~ B L
Distrlct/ Justlce : ST .2 S o 8.2 : \

T || N s W

0
o
]
o0
L
{
o}
0 W0
[ ]
0 0 Ui
Q
~
53
O W

‘Juvenile R - 100.
b : SR B S . ST

R
s
N

' Hawaii, only one court

Massachusetts -

: ‘District .
Probate ‘ ‘ -

Beston MunLCapal ‘ . 4.5 0 - 28,00 -

* Juvenile o - +02 -

= , Land N v 2 . ‘
' ' Housing. S .

93.0 72.0 . 75.9

Michigan S ' . e . S te
» Digtrict o 7, 40,3 s85.1 xr 87.3 - T
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o . Municipal 3.9 14.9
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Arkansas

‘ State/ Court & -

<-Alaska =

Dzstrlct
Maqistrate

ALl L.J. Couxts

\

County

;\Common Pleas
Municipa:

fJusticé

,CLty/P%llca

AML Z. J.

‘ Callfbrnza j,

Munlczpal
Justzce

RO

Connecticu

Commor; ‘Plea

Proba e
Juvenlle

AL L. 3

,Hawaii °

DJ.S tJ.'J.C‘t

Kentucky
All Limited Jurzsdlctaon

S %

Massachuset*s

courts

sttziﬂt
onbate

Boston Municipal

Juvenile
Land
JHousing

"

'Michigan

Digtrict
Probata
Municipal
Common ‘Plea

Sperrtstins vl gy e

New Jersey ‘
Lounty District

Juvenzle/ Domestlé Rel.

Munic¢ipal

w,:/»:r:.%gw;?,;zmme

Nbrth Carollna

2

: Dlstrlct

Couxts.

: uﬂl.L_ J;wcaurtsv

All-L.~J<Courts

ALl L2—ds—~Courts ©

Ailrir“ﬁ?**ﬂourts
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' »Tctal"‘

9.7 24.0 66.3 - 100°
11.9 61.4 26.8 - 100.1
9.8 "25.0 65.2 -

100

100.
100.
100.
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100,

100.

1,00.
100.
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5.4 7.8
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100..
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© 100.
100.
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100.
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several courts, four states,(Alaska, Massachusetts, New*

5}

Jegsey? and Texaﬂ show w1de varlatlon in the prooortlon of

[A=00

ok

Tu

trafflc cases heard in the llmlt&d jurlsdlctlon courts.

_The

source of the varlatlon,ls not,lmmedlately apparent,'anditny

further analysas would requare data and time beyond that

‘Tw presently aVallable.,-

o

7

When thé

!

. ﬂ

o

El
o

//

&

lstrlbutlon'of casesyls oonsmdered,for each

C;court, w1thout the trafflc.cases, there remalns a consader-

ableqbody‘of'non-trafflc.crrmanal,matters in most~llmlted.

jurlsdac'lon courts.

@

]r‘

Thls was already suggested from the

flgures ln Table 27 whlch dlsplayed the llmlted jur;sdlc-u~

.ﬁ tlon court s share of the state S crlmlnalhcaseload

How—f_‘
N i\

ev/r; 1t“also appears that.the courts which are "minor" withw

D

regard to thelr'share of the state s caseload, may also be

mlnor because. tney seem to heag less civil cases.

Table 26

suggested thlsﬂ hut lt 'is conflrmed.by notlnc that the pro-

portlon

lower.

’\/

of °l&i3 cases: Wlthln these courts ls consrstently

Table 31 drsplays the caseload.oﬁ,state llmlted and

general jurlsdlctlon courts Ly c1v1f' crrmlnal and juvenlle

,cases,

o

identify “minor" courts:

without tlafflc*caseswd

There seem, - therefore, “to, be two crlterla WhLCh help to

o

the hare of the state s caseload

o

d'ﬁ,which”theflcarry and what proport;On of thelr own,caseload

which'is-

' ing.

w7 gl = o
i . . . Pﬂ gt Table 30 it el : B e
! Traff;c Caseload in Courts wzth Crlmanal and Trafflc Ju.zsdrctron,»lS?G* . 3if";nk o
% o Stataécourt”‘ : ‘ 3ivof,the Court's Caseload whlch~is~Traffic;ﬁ‘ 4 f;
L H . o : &’O e . R o : m‘ ".
,%, : . ‘Alaska . b e s - ’ k73 R
: ‘o s _ Distrlct S ’ @ 66- 8 { ) . P : )‘ SRy vl :
ne Magxstrate R 26.8 . B
; v Y ! ‘ o B & B
Armnmas""‘ N - R
, d#;‘ Municipal " 4 W i
: ‘ Justice. ; NI
j City/Police 2. S N
o . california S | g oo
o Municipal T < 90.5 S e nlb!
s Justice 86.8 B _ - - A
© : ) Be : ERP T ‘ : Sy e ol R
o Cbmmcﬁsubﬁ;r‘f e '( S Aas \v~"f‘ﬁy- .
. Common Pleas ‘ 49.6 o7 S B : {J-_{_ j
. 5y - . . . “ | | A, » - 5 : 3 Q ‘q
H ! DiStriCt peet N 9l.L PR ' R s 1
i . Kentucky o ; | s o
§ e ‘A1l L.J. courts ) g 8,9 :} e -
t wumadnmeus L S 9 R oo
: ©  piftrict _ 68.9 z 2 ‘
i Boston Municipal 91.0 ,, .ﬂ’
i } = : Q @ \ ° e J
3] Michigan s ~ < !
% District‘ 35'1M - s .
g7 ¢ . Municipal ¢ ; 76.7 Q ‘
4 ) New Jarsey . v P
Ho " . 'CountyeDistrict 21 O J . i
5 !ﬁgutaral : 9L i - ‘
O n L i . @ N
4 . North Carolina " e ; - , . -
il pistrict 52.5 B | B T
! R @ ) @ L B gl
g ' Oregon - PO » 5 :
a Ppistrice T2 e | 3
4 Justice : o : 91.9 - . & . 0
: - Municipal B e ‘:ﬁ ¢ 89.9 [ : - " V e
B ’ S ' " : - F B I8
b o Texas L w — \ : . |
g County Law . S 18.70 ! B g
§ ' unici : 91.2
4 ' Municipal . e (FLed S ~ .
K o ‘Justice . a4 S 6.7 = . n
;% L " U T 1 B R NEl
3§ Virginia | & N Lt | i
3 District N O R A 1B P ﬁ
, S s Washington sl e R IR TR
Hi ) Municipal 85.0 B ST g NI N A
il Dzstract/Justlce‘ 78.8 3 R i T I
. [g N % . o o ° . o = = Q B ‘.~0J' N » .
‘ ; 2 SRR o . . " S R () o \&\\ o : 5 . o T
i -~ #*Source: National Center for-°State C°“fts'“ R LTIt T e g T T e e g
g{ . 0" - Q Q. :; o B . $ . g o N 2 . hd W
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becausélwhen we compare the proportzon of;the caseload

- e eyt

Thls latter pornt is partlcularly lnterest—
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o Table 31 ' | [ S . S
. : : : N B e -l = I N ) ; . \  Table 31 (cont.) <
/\ : . : ' o L ‘ o9 b - state/ Courts - 0 s ciwil & Criminal ° % Juvenile Total
caseload ofé’i@%ﬁ Limited and General Jurisdiction Courts by Civil, Criminal and Juvenile, 1 - [ o NI e :
A : * . . Without Traffic, 1976* o ' DR -y L) michigan . KL & , R
e S . B “ . .General Jurisdiction Courts 2.4 ~ ~ 87.6 - ~100. ;
. ‘ B ’ - C . ‘ ' Py ; 1 S ' ‘Limited Jurisdiction Courts 59.0 37.5 L 3.5 100, “s=—
‘ [ . 4 2] ' ’ 5. . > o S @ i - : o E i
_ State/ Courts : % Civil - % Criminal 3 Juvenile  Total © . L [ General Jurisdiction Courts** — 82.9 17.1 - . 1oo. ‘
; o — = , " ) SR - Limited.Jurisdiction Courts** - : . — .
Alaska . | - o - ‘ . Digtrict o y 427 57.3 ° - 7 100"
" General Jurisdiction Courts ., 8l.1 7.5 1.4 ¢ 100. o i [ i Probate . | 72.5 ST . A5, e 100,
‘.. Limited J‘»Qisdiction Courts -  28.1 N L. & 100, BEE o E L . Municipal Sy 2900 R £ e T o -100.
Districe. T — —~ oo~ .l }-= -+ -e- <= Conmon Plea \ 100. - - 100.
Magistratl, 16.2 83.8 - “ 100. Tt ot . Datroit Recorders Court o - o
Arkansas - | | . R P 1 New Jersey | g B “ S -
‘ Gemeral Jurisdiction Couvgts  82.4  17.6 % = . .100. el # o .~ General Jurisdiction Courts 67.2 .. ., #2.8 - - oo
‘Limited Jurisdiction Couris 12.9 819 . 5.2 Y 100. Ui [ . bimited Jurisdiction Courts.  46.1 43.0 0.9 190,
» “County , ‘ : 2.4, — — 95.6 100 5 ) County District - 99.3 37 . - 100.
, comn Plea, \:}} ' ’ 100' - ° ' \ . - 100 S : g L A o ' ) Juvenile/ mmestic Rel- : 42.3 ) - § - .t 57.7 100.
o Municipal 13.3 - 86.7 ‘l - - 100. ‘ ‘ , L - Municipal | ‘ - 100. - S 100..
;) Justice 27.9 72.1 - : 100., 1 N BT I - o '
City/Police 5.3 ° 94T S 100. » ", Nortn Carglina e 1
o : — ~ ‘ , SRR R ~ General Jurisdiction Courts . 17.0 83.0 - ‘ 100..
alifornia | | SR 0 j il L Limited Jurisdiction Courts  36.6. ~  59.7 3.7 100
. General Jurisdiction Courts 75.2 8.6 7 16.2 100.. S | R , - e )
- Limited Jurisdiction Courts 51.5 48.5 - SO 100. ot ) Oregon s e , T :
: Municipal . 52.6 T 47.4 = o : ~100. L Y "-Géneral Jurisdic¢tion Courts: . 6616 - - 17.2 16.1 99.9
Justice ' 40.9 59.1 L e 100. L R a4 Limited Jurisdiction Cuurts 51.2 - 48.6 . .2 100.
+ . ‘..‘{3; . - ) M ) o ﬁs . /; . T o . e ) . CO‘tth . = 46-9 ' . - wr 53.-'1. loo-
Connecticut - ) : ' ‘ b o n RN P g - District C 39.7 407 . A 100.
> Gemetal Jurisdiction Courts  85.1 © 14.9 - wo. W11 Justice : | 37.0 © 63.0 - 100.
Limited Jurisdiction Courts' " 64.4 30.7 ool g9 .o Yoeor. T e W ~ Municipal - ., - oo, 100- N 100
‘ Common Plea S 60.6 39.4 - ) 100. . . R R T“ o - : , "
Probate 100, - - 100.7 ¥ o texas o : ‘ . S o
Juvenile = - o100, > 100, 1 R I Gemeral Jurisdiction Courts.  75.3 | 21.6 3.1 . 100..
h . . B - i DA % R s St N BT B ) Limited Jurisdiction Courts = 25.1 74.8 : 1 100.
Hawaii | | S & C L . County 43.6 56.0. .4 100.
General Jurisdiction Courts . 65.8 e T4 i 26.8 100. e C -~ Municipal ' .= . 100. - 100.
| Limited Jupisdiction Courts  21.7 % 78.3 su= . 100, . o e e . Justice o 38.5 BL.5 . 100.
Kentucky 2. . R X [} Virginia ol i S '
General Jurisdiction Courts .  84.2. ° . 15.8 - e 100 T e ' eneral Jurisdiction Courts 59.9 40.1 c o Loa.
e Limi*ed Jurisdiction Courts 21.0 70.2 ‘ 03_7‘ A Too. - A} Limited Jurisdiction Couxts 51.6 34.0 . . 14-4 " 100.
9 % ’ : . : ‘ e o ol C R o tmemis i - ‘ o ! - - -
Massachusetts S | | ‘ oL e ey ‘ ~ o ‘ Washington e L - PR
’ - ' General Jurisdiction Courts 77.4 11.5 . v 11.0 99.9 .

General Jurisdiction Cour 45. T G- - . : ~ SR .
< urts ' 3 . 347 - 190, i B Limited Jurisdiction Courts 37.6 62.4 - ; 100.

. e~ - Limited Jurisdiction C ) ‘59, ©.33.3¢ ——100 o :
S ed Jurisdiction ou;tsj 59.2 . ..33.3 o loo. 0 Reg e e o Munideipale- o A = 100. — ) 100.

_ ‘ 7.6 v
: District , . 50.0 .- 42.2 : 7.8 T TTeRGT et e e i ‘ : :
or L Probate : 100 - S e 100. - Wp.oo VL] o District/Justice - . 481 , - S5L.9 - \ 100,

Boston Municipal = 75.8 . . 24.2 = . . 100. o o ' R e .

~_Juvenile . r - : -4 ST eg.e T T l00. iR 5 o
‘Land ‘ 100 - S . . 1o0. - . oY ~ : i S
Housing - 59.0 .. 4l.0 o = oL L00. S R . ' . . o
\ i o . a ‘ e r "% Source: National Center for State Courts. # ' .
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General Jurisdiction

' . ‘ ' Table 32. : ,
-Partial Compazison of Limited and General Jurisdiction Courtsd;Caseloads, 197

LY

a

Limited Jurisdiction. \\ T

RN

o

wd)
e*

. Stats %Civil _ %Criminal $Civil  %Criminal |
4 . a 6? N ‘\v' W ‘l .
‘ & @ o . : ‘ N ‘\\'\ ‘A’
Alaska 81.1. 7.5 a 28.1 719 ¥ ; =T
§ ’ N :\
¥ Arkansas 82.4 17.6 T 12.9 8L.9 | ' j
AN ) ‘ o . ;“45 g l“\ N
: California 75.2 8.6 51.5 48.5. A\
! W . L : g arc.
i " : o S
e Connecticut 85.1 14.9 64.4 30,7 ) : m
f Hawaii 65.8 7.4 21.7 78.3
it Kentucky '84,'2 ‘ 15.8 o 21.0 70.2 L
' Massachusetts 45.3 54.7 . 59.2° 33.3 alk
Michigan 12.4: 87.6. 59.0 37.5 - e
| " New Jersey - 67.2 32.8 46.1L  43.0 r]
' North Carolina ©17.0 83.0 36.6 59.7
Oregon 66.6-  17.2 51.2 48.6
iy _ Texas. 75.3 21.6 25.1 74.8
Virginia £9.9. 40.1. | . - 51.6 34.0 E -
§ Washington 77.4 11.5 37.6 62.4 [ _
;f .
} : "]
| ( . §
3 T
i
o : 11
i” » - # i 2 _J
‘ g
b o
; )
a‘ ’ | ﬁ o |
y \
Y : .
,, 4
: *Source: National Center for State Courts. . o .
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of general and limited jurisdiction: courts which is civil to

0

that which is c¢riminal, we find ‘the same tendency. 'Limited
jurisdiction courts. have a consistently lighter civil case-~
load than gengral jﬁrﬁsdictionvcourts.. Table 3é sum;ar%zes-
the data‘on&Eabie: 51,,in»tefms_df the proportion of cases
which are civil -and

W, o

ifriminal for the limited jurisdiction
, "
courts in total, and the general jurisdiction courts. [The .

data is merely suggestive, but interestinglyﬁso. One would

&

need to know more about the nature. of the: communities; the

paxﬁiculdr‘juriséictidn of ,the courts, and distribution of

“

jurisdiction among the states' courts to be able to offer a
’ ‘ 4

more-definitive analysiS«] In eleven of the fourteen states

<

~oin our sample, the civil caseload of the general‘jurisdiction

court is at least fifty percent. Again, if one considers

”Detgoit's ré%orders court to be a limifed’furisdiction‘court,

" then this is true for twelve of the states. But} in only six

of the states is-this true for limited jurisdiction courts,

b

bdt the numbers imply tHat the' business of the general juris-

N

diction courts is business, while the business of the limited

-

"~ jurisdiction courts is primarily dealing with "crime".
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F. Dlspu se Resolutlon Alte; jatives and Dispositionial Optlons in 3
the lelteg Jurisdiction Courts. . ! L B .
! ‘ 8 &
“© During July and August(:979, thirty nine judgesJOut of -
‘a class of forty—eiéht“attending tﬂe National Judicial“College' ﬂ
at tne Univers1ty oﬁ Nevada, were surveyed to eiicit.responﬁesb : -
about_the nature‘oﬁjthe work of the limited jurisdiction | |
courts. The questionaire solicitedcthe judges' opinions. -
A about'what lower  courts: do, inquifed as to‘what forms of”’ L) ‘x
: case disposition were used in each court, and for statistical —‘*:?%”;
- ,/purposes, reqnestedisomeEbacﬁgrounddinformatiOﬁ$ab°ut«the ;J‘
courts. ‘Tﬁe-principal purpose was to esteblish the-rangef ‘}3
of dec;smonal modes available in the lower'courts. 1:

The population surveyed was distributed throughout the R
nation, with heavxest ;epresentatlon cumlng’from the.south— -
east, southwest and. then the north central states. They ) -
were primérily from rural,'noumet;OPQlitcan areas, with‘v (]
sixty percent of the judges jurisdictiogls'having populétiOns {

. below 250,000 persons. Nlnety-two percent of the judges | ]
had legal. tralnlng, and ELthy-Slx spent full tlme on the L : ’—
bench. Seventy percent sat in multl-jﬁdge courts. The [
range of thelr jurlsdlctlon ls summarlzed w1th the claas s ;‘
proflle on Table 33 Nearly all the courts had limited L '
civil and crlmlnal jurlsdlctlon, wmth trafflc and ordlnance - [~
v1olat;ons making up the bulk of the cou:ts'vwork. Less B ‘f
than ‘a third heard probate, family or felony matters, and . . - -] [ ..
thirty fiuefpercent did‘hear’juvenile‘cases.‘ Eiéhty—five' -
percent of the judges hed never attended judicial college’ ]
- — “‘<f“zﬁﬁf“*‘ — .‘wcmé L S e e .

Geographical Area: -~ - . . Length oF'Servica-
Northwest . . . . . . . ... 4% Less Than On R
-Southwest . . . . . .. . .27y 1-5 yeaﬁs O.E.X?aT AR '232
North Central . . . .. .1786 5-10years Lt .. . ou e ... L1380
South Central . . . ... . 8% 10 years ormore . . . . ... . 9%
Northeast . . ..., . .. . 8% No response . . . . .. ... . .(3)
~ Southeast . . . .. ....33% j ‘ :
Alaska/Hawaii . . . . .=, . 2%
Foreign . v v2e v 0 v 0w :
~ Leqal Training: ~ - L] Jurisdiction:
Leqally Trained ... . . . .92% . Limited Civil . . . . . o . . . .08%
Not Leqally Trained . . . . 3% ‘ © Unlimitad Civil® . . v . o v o . .
No Response . . . . .. ..( ) Preliminary Hearings . . ... . .71%
S , . L ‘ Criminal MYsdemeanor . . . . . . .95%
: o S ~ . -Criminal Fel)ny SO P 7
Bench Time: C §§§\\ Juveniler. /. . « W v ot s w . .35
e _— N Probateﬁ‘.“, e e e eie we e 2 23%
Full-Time . . . .. . . . .86% et Family Court ., . . . . . . ... .13%
Part-Time . . . ... ...J38 EQUILY « v v v v wowwh me i . . 4T
ey e e e e e o ) o Traffic . . . .00 00wl v . . 88Y
‘ ‘ City Ordinances . . . . . .. . .65%
e o dury Trialse o wv o e o v o . g7 -
Population of Jurisdiction ~ . Other (Tribal Judge) . . . . 2% '
sl B ase Partict

- 50, - 250,000 . . . . . » " Prior Nat'l Colleas Particination:

_ - 250,000 - 500,000 . . . . ?Sé ‘ ; — ]e. o
500,000 ~ plus . 0 . . . .19% B Before 1974 . ., . . .. .. . .. o
No Response . . . . . .. (] ) - During or arter-1974 C e e ;,.103

o S Bt L L i e . 2
o Tl e B e o NOmB .« L L e . e s e ee s 857
Number ‘on' Court: o Lo f? S RS a3 R
. Single Judge Court. . . . .30%
- Multi-dudge Court . . . . .70%
No Response . . . . ... .(2)
 Proximity to Metrooolitan Area: - TOTAL EMROLLMENT __ 48
Within . . .. .. ... .28% 0 B e :
Adjacent to .. .. ... 8% R ( ) Indicates number not percantage
Rural . . . . . . . .5% . .81% - R S i
Qther . . . oo . .. .0 22% ' "Percantagas reflect total class
No Response e e i e L2y - enroliment less-the number of no

e e bt eyt i

A .~Table 33 ‘
Survey of Ld#uted,QUrisdiqtion Court Judges, July and August l979, Class Profile*

[

‘reponses for:each gategory: - . T.-.

ok smnre~Amenmzn’&u:Assxnatunu Thebk&mmu& mxhclalellmﬁh muwersny

of Nevada, Rena Névadd 89557 July 1l - July 13 1979
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: : ‘ ‘ ' P
‘before, 'and over three gquarters of them had served on the -

bench less kthan five years.

The‘judges" responses to seVeral attitudinal questions

about “the functlons of the courts suggests that while they

are dlstlnctly less experlenced judges, therr perceptlons
are consistent with other surveys of judicial attltudes.( 24)
Ninety?seven percent of the judqes believed.that&the'lower
courts major objectlve was to assure- justice wnlch was tlmely
and . unlformly applled, and lmpartlal. Elghty-nlne percent
also belreved that avarlablllty of judrcral servrces was

equally important.. Seventy-two;percent,helleved:that the,

alcourts.ought aISO‘to provide flexibility,andiresponsiveneSS,

in order: to meget changlng communrty needs. While mOre than~w‘
onerhalf thought.that ‘the court ought to provrde.a,vehlcle .

for redress of grievances, only thlrty-srx-percent v1ewed,
their role as;enforcing officially determlned rules of |
conduct.‘ Whlle servrce was hlgh on the. list of objectlves,‘
more spec1rlc deflnrtlons or examples of service such as .

~ provrdlng medlatlon meChanlsms, access to social servzces,
ranked among the least well answered responses.f Nevertheless,

the judges dld respond strongly to clalms ror flexlbllrty ‘“

whlch would tend to encourage a varlety of services within

In general, the judges saW~thelr functlon ln‘

I

larger more dlffuse ternis of encouraging respect for. law,

: educatlng the publlc and provrdlng some less- specrfled, but -

‘t—lntultlvely percelved sense of justlce. The responses to

the survey are not 1nconsrstent w;th the range of goals

ol one dlscoveIES*ln the 1;terature about the lower. courts,f
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‘ and succlnctly summarlzed by Frlesen, Gallas and Gallas as -

'kwere already dolng thls,

- they were for most cases,

or adjudication of ghilt.

1nd1v1dualrzed Justlce in 1nd1v1dual cares"‘ (25 )

. When questloned further about thelr perceptlons of thn
,1)".' .

functlon of the courts “in comparlson to other 1nst1tutrons,'”
'flfty—four percent~responded that.they agreed that courts:

were: lndeed reactlve, passrve, lnstltutaons, who can provade

uo follow through or supervrsron of cases. And, agaln flfty-

four percent responded that. courts ought to be able to be

‘ more responsrve to 1mmed1ate and.drfferent soc1al needs.;

Thlrty-one percent stated;that they belleved.thatrcourts

The majorrty of the: judges,‘nlnety

_]percent, responded that whlle‘the rules or law often distort
ythe.nature of dlsputes ‘and grlevances, thls was not the

~-dominant pattern, and. occurred less than half the time.

Only*ten percent.of the ]udges felt lncapable of respondlng

to c1tlzen demands for drspute resolutlon. - The judges were .

: strong ln thelr bellef that the courts ought to.be able to
’ ‘prov1de for the resolutlon of cltlzens' grrevances, even
athough formal adjudlcatlon and adversarlal proceedlngs may

| not.be the most approprlate process for allucases, although A

\ Seventy-two percent of the judges.
§

fﬂi\\that the courts weréﬁelther moderately or very succ 3Ss-

ful n meetlng these go&ls. If they fell short, it was

zbecause of lnsufflclent resources, and too many cases.

The judges descrlbed a wide varlety of decrs;onmaklng

processes that were avallable in their courts ln order to

7meet the needs for responsrve, 1nd1v1duallzed justlce.,

Seventy-one percent of the courts have ‘'some form of diversion,

" which is used in criminal cases and involves no admission,

‘It is usually a 'voluntary'
3 o T ‘
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endants are sent in lieu

= 5

-Most of

rehabllltatlve program to whlch d

of sentenolng, or even adjudlcatlon of their case. .

5

v“the tlme, dlverSLOn lS recommended by the prosecutor, but all~¥

‘members of the courts sometlmes have a role in suggestlng

' dlver51on, lncludlng the judge, probatlon offlcer, defense

’ counsel and even the pollce.‘

Where diversion programs are
Qe
avallable, nlnety—two percent of the Jjudges

respondlng

stated that lt was used in less than one quarter of the cases.
Eight percentlresponded that it was used in one—quarter to.

one half the. cases, and practlcally all‘drunk and disordexly

cases.. Dlvers10n‘ls.percelVed,to be an option at various

kstages of‘the-Criminal process from'arrest:throughmsentencingu

In.response to theuquestioni "At:whaﬁ.stages of the oriminal
process is diversion possible?", judges listed initial
appearance, arraignment,"préliminary hearing, trial and;*
sentencing.f Diversion programs usually’(84%) include; the
possiblity of‘return to court on the Same charges'if the
defendant‘somehow faiiS‘innhis obligations to the program..
Therefore, the 'volunatfine55l~of'the diversion programs
is always‘questionable..\yv e |

Sixty-six percent ofrthé}judgesfrequnded that theg
sometimes used a'disposition‘;eferred.to as 'cOntinued without
a finding" in criminal cases.
w1thout a gullty finding, to a Spélelc date in the future.

Q.

Often, this lS si¥ months to a year, with one year‘belng most
Vi

-common. It usually but does not always include supervrsion,(w‘

after which the case can possibly be dlsmlssed and -sealed.

When a 'continuation without a flndlng Ls avallable, it
is used, according to these judges, in less than one quarter. of

This is a continuance of a case ,,

.ﬁ”
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It lS, lrke diversion recommended by any membexr
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of the court famlly, w1th the prosecutor, judge, and\defense

N counselrhave the most promlnent roles. The police and probatlon,

on ~the other hand, have less lnfluence in determlnlng\

: _Thlrtyfseven‘percent of the'Judges report‘thatt%ry also
This refers to a| process

either‘after'a hearing on

suggestlng contlnuatlon w1thout a finding'.

fuseha.disposition entitled”'Filing",
‘where the case is put 'onffile'
the facts at trlal, or before. It can be taken out’oéxthe
flle'.at.any tlmee There is, unlike the 'continuation ﬁ}thout
' a finding', no Llimit of«time and no sealing*of‘the‘recoﬁdm
It.constltutes a form of suspended anlmatlon, w#rn the
POSSlblllty of official review and actlon at. any tlme. The
range.of.lnvolvement by the court personnel in recommending‘
'filinc' and. the staées of the process at which»it qan.be ;
recommended;“ls‘similar to the other dispositional options.

Finally, twenty-two percent of the judges describe a

ﬁfourth type of criminal dlspOSltlon other than dlsmlssal,
gullty or not guilty. A 'Flndlng of Sufflclent Facts" usually
occurs after trial and is an adjudlcated outcome 1n most cases.
It implles that the judge finds sufflczent facts for the
charge, but does not wish to Create a guilty record for the
defendant. Hav1ng found 'sufficient facts' several options
-are avallable. dlsmlssal, contlnuatlon, flllng, paymng court
costs, diversion. It is not, therefore, a distinct disposition
'from the others discuSSed above,‘but~ofteh a complimentary -
dlspo51t1on where lt is avallable.‘ It implies a completlon

of the fact finding, process thh a.determlnatlon by the judge

L
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o that?tnerefhas been“ays:}ficient finéing of facts to establish »[i - é o e o o ‘;,f“w1¢34 R ‘ ' o B
dr‘Prcve thekcnergesf but that the“dis@?Sition will'not'readb R K E‘[] . - | - : R »dentencdng Options ‘” | i T ¥ o
-guilty;asuqharged'. Tt represents\e!@ore_serdon% option i} ; {!\ | “If'adef N o . B : o
fer.dispésing‘of criminal'cases, without formal sentencing. . have, andego:n:fi:nf:::dt::;l:Z;dZ?at_spntenélng eptTons % you
The trial has been completed, w1tnesses have been heard, LJ, [I | e F
evmdenee presented. If the case needs ta be reopened ln the L F L ’¥  tly“
fnture, only sentenc1ng remalns. In the 'flllng or contlnuatlon "ll 5 !ﬁ‘ QPercelt f‘ _ !
without a flndlng optlon, the case has often not been presented fs {i\} Sentence’ S 0’25 n"ozsf::es Ad;zdj:d euljziioo
There:is no transcrlpt or record: of the ev1dence and w1tnesses. R B L D B " ,;-' »
Any future openlng of the case w111 less Likely have as .'gi { [i " Piled o 3. - - _
deleterlouS’effect upon¢the defendant.because(grosecutlon will o | ‘ji , Eined. P // ,‘ é ' - ) " to e
be more dlfflcult‘Wlth‘?he passage of time. Where.'flndlng .‘[E | L’ pqd‘, o } R : ‘ . B
wOf sufficient facts' ls\an avallable option, ninety percent vd . ElO?atLQn} ' - 13 | 4 | _ 2 L
éof the ;udges repdrt‘tnatwdlsmmssal with court costs is the £_ . [' Sisﬁended Sentence. 227 7 1
most common ultimate dispositione | E; | V ¥ ; , | y | | | f )
Sixty percent of the ‘judges report that over three | E , 1 Jailf ! .' 3L 3 - - 40
quarters of thelr'crlmlnachases are found K qullty and [' /U Otner 3 -
another twenty-nine percent report that semewnere.betﬁeen {‘ " ; | | " B }f - -
fifty-one and seventy-five percent are found guilty. Only h %j L , J‘ - : o '
twelve percent of the‘judgesnrepért that less than one V %‘ L F; ‘ | i —
haif of the cases are adjuged guiltyg Of the cases which [} o []
"are found gullty, the judges, conszstent with thelr descrlptlon i}" ‘\ [}~ w“1357 . | w° , o co ‘
; ! : Juges responding. B CoE S
of the range of dlspos1tonal thlons, descrlbe an array of ) e L . g - o o o v
sentencing optlons, whlch are used ln varying proportlons of E} [j | o “b\ | , 7 . f_-.
‘the time, but none. exclus;vely.‘ Most. often the judges descrlbe _F d[{”? ) h o R 5 Lo T o '
“a comblnatlon of sentenczng determ;natlons. Fines are the . [E!**” ga u‘, . \ ) )
. most common sentence. Probation and suspended sentence are EE . :w‘ < o
also heavily used, but a majority of the judées report that ' =1 J I
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they are used in less than one quarter of the cases.

i
)

Table 34 displays the varistion in sentencing

Jail is
- {nfrequent.
‘ w o . . R
#ispositions - described by thirty-five judges..’The.numbers

i

Ak not totail to thlrty flve for any one. category because the
najorlty of judges report using several optlons in comblnatlon.
The-judges report a 51m;lar‘array of non-adjudicated
dispositions for civil as well as criminal cases. Fortyufour

percent of the judges responding stated that more than half
of the civil casas are resolved without final adjudication by
the“jndge. Twentymfour- percent reported that this was true
for"mcre.than three quarters of the cases.
of the judges clalmed that they, nevertheless, partmcxpated

in this 'non-adjudlcated' resolvclon by either suggesting
grounds for resolving the dispute(zs%), holding’pre-trial
conferences between,the-partizs'(34%), suggesting mediation or
conciliation of'the dispute(31l%). Thirty-one percent of the

judges reparted that they had a program, associated with their

court, for‘medlatlngtgr conc1llation of disputes. Fifty-eight
;percent of the.programS'were official parts of the court.
TWentyxseven,percent were less than a year old, and eighteen

a

rpércent were more than three years old. The pajority were
Xghetween one and three years old, reflecting the current |
lnterest in creating alternative dispute resoltuion fora.
‘ Mo t often, seventy—two percent of the time, the program. was
begnn by the judge of ‘the court. The cases are referred by
a variety of sources: the pollce, social service agencles,

counsel,

court clerk, 1nd1vidual disputants. But, most often,

in seventy percent of the cases, the jﬁdge refers cases to

> -

Eorty-flve percent

[

e S

= ==

o o e
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the mediation«program.

Jthe programs oeStrlbed, there lurks bchlnd

~ Often, they arise from muxn:crlmlnal comolalnts.‘

_import.

! : R \ II.43
The ‘programs have no enforcement

kY
capabllltles to speak of" relylng almost exclu51vely upon

Il

voluntary consensual agreements. Inxtwenty-nlne percent ot

mediation, the
possibility of;returnlnq to court and resubmission of the case.
The case matter of these: programs is primarily dlsputes between
persons thh on—gorng relatlonshlps and nelghborhood dlsputes.
The judges'

‘\

descrlptlons of the Programs in theﬂr courts is consmstent

with national surveys of c;spute reso Llution alternatlves,

and again suggests. the.repre entat;veness of?thisvsample of
(26) . L

i \\

Elnally, the judges report that they feel themselves under

judges.

scrutlny in several ways, but most strongly through public

observatlon of them Ln‘court(BS%) mh;rtv—slx_

%

percent

of the judges feel’ scrutlnlzed by review procedures, but a -

\

larger percent.(64%) feel that the local bar has more

influence in terms of rev1ew of Judldlal behaVLOr. Although

 twenty six percent feel that this scrutlny ls very real,

twenty one percent feel,thatklt is not- smgnlflcant. Fifty-three

percent report that review ofitheir activities is of moderate
« W .
They could give no specific information with regard

to which kinds of issues

A

review was more or less effective.
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of research is further along, the

Interpretatlon and Conclusmons

Qumbersfand data we have

e
]
Lt
e oo} 1
D

- T
-

. » , S “an only be suggestlve of the kinds of experlence and justice
ct and tabulate . o 4
% The data which we have been’ able to colle . @‘ . / (} ‘ Lowes ccurts prQVIde'
s . The resent a very ! | i th
ros more quEStJDHS than ars answered ! p & /e* The flgures and tables present a picture of a diverse
» ; i }
zre sketch of the limited jurisdiction courts. The study o EJ

- and complex array of llm;ted jurisdiction courts,
L more work.' %

ts requlres a great dea.

llnlted jurlpdlctlon cour:

but they
de

G
-

l ) f \" p em (:h

Wlth additional tlme and . data,
mus»t‘begln to look for correlates,

y/%hls varla%Lon.

; Q‘geographlcal distance,.

one

‘ & 5 L BN lf not explanatlons for
th ram o N ; 75
of courts for'whlch we can have complete lnformatlon wi

g

Eor*example,
d.to demographlc and economLC‘characterlstlcs of" the com-
gat

ﬁ.

what,ls the’ relationship between

populatlon.denSLty, and court struc—

o i

I over, we
m ulty;as well as lnfOrmatlon a?out.each.court-, Moreq ’

:

=

; , ture? Are,cou:ts ln less populated areas more often of neces-
i ‘ inds rocedures are used K
BT B8 able to determine wharinde et e = :; | d . e . “Slty operating with fewer resources? Must they share staff
| the & £ fundi ion of personnel an 1 |
| LA o emm @ p L PosatlonS, have.part-tlme judges, Ooperate without clerks and.
: s this. S
e e Lo revxew
D e been abi 1 : ~ Judges: with less tralnlng? We have some evidence that the
fbrmly ;
eral way, it is nqt uni I§' n {J
Fod oF infomation in a'gen : qualifications for office and the type of judgeship is de-
] . . ) 2 3 y tion .
rovide confllctlng informa
available and.several sources p

o
et

(27)
pendent upon population in several states.

] flcult A

£ a rellable data base dlf

mak;ng the creatlon o

To what ex-
tent is this” ‘true for other states and for how many aspects

m‘

s
.
= =

of the lower courts is it true?
£ courts such as

are a very large number o]

Inore often where there

y

{ 1nfbrma-
dn New York, Georgla, and Texas, there ls even less

. Is there a relatlonshlp between the jurlsdlctlon of a

between caseload and staff1ng°

that this is so,

| 4 he cre-
f for State Courts is_partially intended to encourage the cre

s
—

Ratlonallty would suggest

and 1t appears’ that +he staffing of the
- general jurisdiction cour

; is needs ‘to
ation of such a base for future research. But this ne

be supplemented by intensive, observational and first-hand

ts is partlally correlatedrto popu-
5

latior: and caseload.

It appearsr however, to- be untrue for
yrted

“o ;i vl t systems. Formally repor

- research in individual couxt :

the llmlted jurisdiction courts,

:? 4 i+ i
—

g P lcal ..dlS“' @&
A

- tance and population density the only explanatlon for this
: . is type ati
' i n the courts. Until this 1
the actual'working procedures i

\\\;:%/ﬂ o | L

f
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variation?- The vast majority of minor limited jurisdiction

courts seem to be one person courts. How significant is this

‘and for how much of the limited jurisdiction caseload do they

account? If limited jurisdiction courts proliferate in order

~ to provide a ready service within local communities, h?w
shall this evailability be balenced against the quality of
. the service? Aand is the quality dependent upon the resources
which are more available with increasing density? “
The lower courts\deal;with’an.enormouSAarray of persons

0

They seem to have.irremedial\problems.in.doing these irradi-

and: do the most difficult and seemingly impossible tasks..

i cable tasks. And yet.we know ‘that some lower courts are

models of fair and equlteble Justlce.(zs)

this?

What accounts for

What is the‘relationship between court structure and !
organizatiou and "the political structure of the coumunity?

It"will require a detailed political analysis to explain the

idiosyncrasies of one style of organization and another. For °

example, why are some systems changing and unifying' and

others are not? How and why are some forms of unification

more popular than others’A At the same time, it odbht 0 be

) noted that it is not clear that unification is a predictor of
high quallty Justlce. And,

mified or not, have &:masegmrte

rt should also be recorded that all qutems,
1£xteijurlsiunuon sessuuuh,amitwwe been

7pa;nted with the same brush of cr1t1c15m.(29)‘"Is there a -

common thread among court syste%f whlch have been responsxve

=
S
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-+ quality of justice is correlated -with being a- "minor" lower

i jurrsdlctlon cour* phenomonon, it is crltlcal to direct atten-—
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PO N SARI N ks

II.47

to reform movements in the past or the present? What place

e e oA e g ot oS A T S

doesfthe juvenile court movement, and the ‘movement for small
clalms courts, have in the general scheme of limited jurls-

dletlon court development°

=

"away from efforts to understand misdemeanor justice in its

Have they dlrected attentlon

: ' ' RN
own right? : : 4 . : ) -

& ©

Recognizing that diversity is the key to the limited P

i tioniito the common‘functlons of these~courts.

()

i to dellneate the distinctive role of‘these courts.

We have begun
The ef- _ |
I forts to explaln, group and typify the llmlted.jurlsdlctlon

courts provide a picture of.agcess1blllty, The lower courts

%

“arefentry points to the judicial system, nerve endings and
) .

receptors for the "law" as an integrative mechanism for so-

ciety.( 30) The effective tr&psmﬁté&l through these receptors

depends upou review and scrutiny- A%he caeeload statistios
strongly "suggest a stratificatioh‘oetween the general and
l?mited;juﬁisdiotion courts beyond the quality of the person-
nel and resources. There is a clear distinction between

major and minor courts whlch meeds to be explored The crit—

icisms which have persistently 'dogged the lower courts may bé
correct, but it is not clear that they apply to all limited -

jurisdiction courts. Moreover, it is not clear whether the

court, or is more random or is related to other factors.
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'ITI. HISTORY.AND CRITICISM OF THE LOWER COURTS

' A. Brief History of the Lower Courts

The‘current statelof the lowervcourts’derives-from a

\itradltlon whloh melded communlty courts in nelghborhood set-

: tlngs w1th prlmary admlnlstratlve andlenforcement responSL-

'1nto Lnferlor courts of state court systems.k

o blllty, and.staﬁfed by dlstrlct notaoles and.country squlres,

In the Anglo—

'Saxon perlod, the courts reflected,the customs o£ the local

.communlty;_

Freemen of shlres and towns,‘WLth flrst:hand

knowledge of the lssues and thelr context, applled the many

‘forum-

5

.and varled local customs as decxdlng principles in the local

After the' Norman conquest, the Klng S judges began
to weld.thls customary  law into a s;ngle bedy of uniformly

applled general pr;nc;ples of«the common law. ,By‘the~four-

Q

teenth century,uEngland_had developed,a system_of county .

‘courts for hearing serious criminal offenses, and assizes

for hearlng c1v11 matters. Both, however, were served by a

~set of ltlnerant judges, many of whom were also judges of the

) common law courts who considered that thelr duty was_ to -de=

( l,) ‘Lesser‘crlmes

velop and later apply the emergent 1law.
were dealt with in local and Franchise courts. Their juris-
diction was extremely"limited, and‘yet "too much of the.time

of the itinerant judges was taken upbin}hearing criminal

2 : ;
cases of no great importance. m ) As a result, the office
\?7\-\‘3)
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- of the justlce of the peace was created to keep the peace, ot fy‘l r

~and. hear and determlne felonles, and thus to remove these o

' cases of no great 1mportance from clogglng the dockets of

:the Klng s jtdges.”

F. keeplng the peace and.belng a, conservator of the peace'_ine

,accused persons- The‘fourteenth centﬁry statuteS‘extended~

5,the1r ]ud1c1al responsmbllrtles with "the,proVLSo that. dlffL‘

_ the nineteenth century.

‘enforcement of local ordlnance codes ‘and llcenSLng~prov15-

B T WAL S AR,

 lacked a reqular police force.

“In the beglnnlng, tHe ]ustlce of the peace was:fan admlnl-‘

=

a, 2 . m ) 4 x -

stratlve rather’than a 3ud1c1al offlcer. ~A large part of

volved crlmlnal anestlgatlon and prellmlnary examlnatlon of

“( 3 ) Thelr

cult:caseS‘were;to'be reservednfor thegasslzes
powers were'again.increased'in’the fifteenth and‘sixteenth'
centuries/ but remained in essentially thefsametform'untll
When thedjustices were‘paid laWyers,
'Iheejustices and magistrates

. v
First, they had the power to-

they were known as magistrates.

retained three major functions.

hear‘and*determine‘petty offenses in a summary fashion. K Sec- gg
“ond, they were also entrusted to*enforce and administer the

. parlsh's poor law obllgatlons. Also, debt collectlon, writ serV1ce, E}

ions eventually came under'the Justlces and magistrates. And

‘flnglly,‘the justices were instructed to hold prellmlnary in-

quiries into allegatipns of crime. This was a police effort

o T ) b ’ #

and. not a judicial activity but;necessary rnva:sqcrety“thag*‘p

¢

= o

rrz.i )

‘Thisvsystem‘was.inyeffectvduring”colonization and, in“
vthe,United States,lwe'adopted many of the forms of the English
system”including a hierarChy~of local courts analogous to
;the Englrsh petty sessron, justlces of the peace, quarter

, se551ons, assrzes and superlor courts ( 4) Some of the
‘local.petty sesslonSjwere‘staffed by aldermen_or mayors;
‘~and; some.boroughs,andﬁtowns established courts under local
chartersm”'Theajurisdictionvofethese'municipaltcourts was
‘often concurrent with county and in the United States,
‘state.trlbunals. We also adoptedgthe system'oﬁbhaving~lay-’
men conducting‘preliminary examinations andﬁadministering
justlce as maglstrates. The result ls a system of numerous
petty'trlbunals, manned by laymen sharlng administrative

and 3ud1c1al,respon51blllty with other agencies and courts.

B. A History of Criticism

/\
i

: 0o These courts have be N the source of repeated criticism
and derision. "By general consensus,?ithe lower, llmlted
jurlsdlctlon gourts, "constltute the prlnc1pal weakness in -
most.state court systems w5 ) "The old—tlme country squire,

a leader in his. communlty, exercrs;ng a.sort of patrlmonlal
Jurlsdzctlon,"( 6 ) has glven way to local judges admlnlster—‘
.ing a form of xnformalw rough, perhaps personal and perhaps

‘arbltrary justice. Today, the legacy of communal Justrce,u

-

~administered locally, and responSLble to nelghborhood values»
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-ception*of<the police force.
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and customs through local appointmentfand,short tenure sur-

,vives*in justice, municipal, aldermanic, magistrate and dis-

trict courts in all fifty states. (Four states,‘Idaho,

‘Illinois, Iowa and South Dakota* have no limited Jurisdiction

[t

courts. But each of these states has a spec1al session w1th

associate judges and/or magistrates t?/haar‘lesser offenses
In‘nearly every decade'forthekggstseventy years, we

have seen renewed warnings about th condition of the nation's

lower‘courts. Roscoe Pound sounded the first alarm in 190L

when he noted the la*k of serious attention to the handaing

\

of minor'offenses and warned of the dangers to the body pol-
itic of ignoring the little injustices of everyday llfe.( 7))
In 1919 Charles E. Hughes repeated this adVice when he ad-

monished the New York State Bar Association to. look ”after )

the courts of the poor, who stand most in need of justice.

The security of the republic Wlll be found in the treatnent

’of the poor‘and ignorant, in indifference to their misery

w( 8 ) 1n 1922, the Cleve-

and helplessness lies disaster.
land Foundation Survey of the Administration of Criminal

Justice,‘ uthored by Frankfurter and Pound concluded~that

"as a deterrent of crime, the Municipal Court is more import-

ant than any other of our institutions with the poSSible ex-

n(9) A year later, the Balti-

more Criminal Justice Commission reiterated the~earlier“
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observations. )Again in 1931, the Wickersam Commission (The

Q

: National CommLSSion of Law Observance and Enforcement) con-

cluded that the lower courts were the most important courts

in the criminal justice system and yet the most neglected. (11)

The law reform efforts of the nineteen twenties which

followed the-barrage»of ¢riticism reflected the progressive

W

»belief that stxructural alterations could<solve political and

social problems.k Yet the Widespread;corruption, incompetence

andwpoliticization of the lower~courts perSisted despite ef-
forts,to:instituteaprofessional«court administration and

accountability. The attempt to "exorcise the problems with

- procedural and St:ucturallchangeS'..,‘Seldom succeeded." ¢ 12)

More,recently,rin 1967, the bourts'TaskrForce»Report of

‘the President's Commission on Law Enforcement and the Admini-
[ 5 . }

stration of Justice echoed the voices of earlier decades,
stating that none of its findings were more diSquieting than
those relating to the condition of the lower courts. It con-

cluded,that no programlof crime prevention would be "effec-—

tive without a massive overhaul fo the lower criminal courts."

Moreover, the conditions in these courts. were said to exacer-

- bate the problems of crime by demonstrating to the persons

who encountered them that "the 1deals of fairness, equality

and,rehabilitation expressed in theory" did not apply to them.

- e

‘The result,OE which was a hardening of anti-soCial attitudes

~counterproductive to rehabilitation.(l3)

e
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\ory Comm1551on on. Crlmlnal Justlce Standards and Goals agaln

: been treated as the step-chlld of the jud1c1al system

" eriminal as well as civil jurisdiction.

9 o III.6

In 1973 the Task Force on Courtsof the Natlonal Ad*ls-
N

i
noted that "the courts whlch are lower, minor; andtlnﬁer- I

ior in nomenclature, financing, facrlltles, rehabllltahrve;

resources and quality of personnel conduct the overwhelming

majority of criminal trials‘and sentencing and have the‘most‘

enormous crlme-ccntrol potentlal. / Yet these: courts have
<i4)

i

‘ he comm;ssxon recommended the unlflcatlon of all trlaJ

courts Ln,each state into a single trial courtnw1th general

(15) One year later,'

in. 1974, the American Bar Associatlons Commlssion~on Standards
. o . ”/ Y
of Judicial Administration also'recommended that:the.courts

of original jurisdiction in each state be organized as a
single court, and thus abollsh‘the lower;courts.pls)

Since 1967, twenty,states have made major changes in
their trial court‘systems either through statutory or’constiit
tutional prowisions. Eleven of the states (Indiana, Kansas,

Mlchlgan, Mlnnesota, New Mexlco, Ohlo, Oklahoma, Pennslyvanla,

i,

Rhode Island, West Virginia and Wyomlng) upgraded thelr lower
courts but preserved one or more lﬁwer~courts'on amlocallzed

basis. Six states created single statewide trial courts of

limited jurisdiction. Florida, Maryland, Nebraska,AVermont,

\

Vlrglnla and Alabama created slngle statewrde courts but al- |

lowad each mun1c1pallty to retaln or'ellmlnate 10cal courts
. / ;’f °

Q

Aoy

_‘on a local Optan bas;s. And three states, Idaho, Iowa and

. not been unlformly accepted on the state level Indeed
”court organlzatlon studles conducted on the state. level
~ have ‘more often suggested,a two tler'trlal system than have

U followedsthe federal recommendatlons for ellmlnatlng the

hars have. vorced lndepengent doubt.about the efflcacy and

‘é approprlateness of the proposals to create a unlfzed single

g trlal court.. ' S .

‘the general quallty of Justlce within the courts. The Vera

- popular conceptlon and cr1t1c15m of ‘the courts when it focused

ety. It was not referrzng specrflcally to the lower courts, . ' N

III.7

South Dakotaf followed Illanls' earlier ‘example by formlng Co &

llmlted Jurlsdlctlon courts whlle retaining a leluEd jurls-
kdlct;on session of the general.trlal_court,

o Clearly the recommendation to abolish these courts has

lower crrmlnal courts altogether.(;T) And some noted.schol- I . |

(18)

i
i

1. Pailure to control crimef
More recent studies?of'the criminal justice system

have’ begun to focus upon specmflc problems as much as upon

Instltute report on sentenclng ln New York, and the Twentieth
Century Fund Task Force on Crlmlnal Sentenclng are two prime
(19)

examples. -The Twentleth Century Fund report summarlzed

upon the 1nablllty of the courts to control crlme in our soci=

but, what was sald of the crlmlnal justlce system generally ‘

must be taken to apply most partlcularly to the lower courts

y
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which process ninety percent of the ¢riminal cases in the na-

_tion. "The greatest indictment of the criminal justice sys-

tem in the U.S; is simply that it féils'in prgﬁ;diné‘qui—
table justice.... Lacking credibility, it fails in its esseﬁ:
tial purpose of protecting society b% deterring‘ériminal and
violent actions.:.. ‘By failing to administe; either‘equitab;e
or sura punishment, the,éentencing'systam-..undermines'the
entire criminal 5usticé‘stru¢tu:e."(20)
lThe.Twentigth‘Century Fund Task Force voices the public's
often.repeaﬁe& criticism:of the:cbﬁrtsu that.theyﬁfail to

e . N -
control c¢rime. The Warren Court's 'overly solicitous con-

. gé%n-for the rights of grimingi defendantﬁyhas eroded the

i

ks of non-criminal citizens: to be protected from violence.

Theyééurfé”iﬁ general have become too lenient; they let known
felons go free; criminals regularly 'get-off' because of tech--

nicalities of law or because of lax sentencing policies. iIn~

deed, it is difficult to determine. if there is a sentencing

policy, it all seems so haphazard and particul;rist;c. Plea
bargaining is destroying the criminal justice system. Thgrg
is nd%.pré&icﬁable, ordered justice, just compromising and“

bargaihing. Too many guilty persons go i;ee under such a

). = N 1> ©

2

Charles E.‘Siﬁberman, in Criminal Viqlencé, Criminal Jus-

e

tice takes the critics of the criminal justice system to taﬁk.,,\

He states that the critics are wrong -
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S'wrong in the 'facts! they cite,
they interpret them,
clusions. they draw,
propose. .

=-It is not true that the courts have been ham-
strung by the exclusionary rule or other decisions
of the Warren court; except for drug cases, few
convictions are lost because 'tainted' evidence is
excluded from court. ) : ‘

wrong in the way
and wrong in the policy con-
as well as in the remedies they

-It is not true that the courts are more lenient
than they used to be; the available data indicate
that a larger proportion of felons are incarcerated
now than in the 1920's..

‘=TIt is not true that disparate sentencing prac-
tices undermine the deterrent power of the criminal
law. Within any single court system, the overwhelm—-
ing majority of sentences -— on the order of 85§ per—
cent -— can be predicted if one knows the nature of
the offense and the offender's prior record.. (There
are disparities from one court system to another,
reflecting differences in attitudes and values from
one community to anéother; for the most part, these
disparities would be untouched by the sentencing
reforms now under discussion.

-It is not true that plea bargaining distorts the
Judicial process. Contrary to popular impression,
Plea bargaining is not a recent innovation, .nor is
‘it the product of heavy caseloads; it has been the
dominant means of settling criminal cases for the
last century. '

-Most important of all, it is not true that the
guilty escape punishment; when .charges are dropped,
it usually is because the victim refuses to press
charges, or because the prosecutor lacks the evi-
dences necessary to sustain a conviction. ( 21)w

2. Failu;e to achieve the rule of law.

The often repeated criticisms and recommendations for

.reform, of the lower courts-also focuses upon the disjunction

Cr me

between the ideal of the rule of law and the practices in
those courts, which seem to 'represent' the judicial system

to most litigants and for whom the lower courts are the

NN .ﬂhr,gz‘ﬁis&wmwmﬁ*. !
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only experience of the oourt‘system.é The ‘most basic’criti‘
cism concerns the observation that within thesg courts there.
is very limited adversarial process, the result of which
is an attenuation of the due process rights of defendants.
The diminished impact of formal due process in the lower
courts results in gross inequalities of power between the
defendant and the state, just that,against‘which due process
rights are meant to be a protection. Moreovery theflack of
revieW‘and;accountability oflower courx judges makes the
lack of formal due process that much more salient. Instead. -
of witnessing a practical. play of formalﬁmodels of adversar-

ial adjudication, the lower,oourts emphesize rapid case

~handling and volume control, outcome rathex than process..

Observers report that judicial arbitrarinPss is common, that
non-compliance with rules, raCial discrimination and corrup-

tion, and nonfeasance are pervaSive.

a. Volume. Each of the presidential commissions has

"ideﬁtified;the Voluhe of cases before these courts as the

prinCipal source of stain upon the court<system and the
'rule of law. "More than in any other courts in the system,
the problems of the lower courts center around -the vo]ume of

n(22 ) "A central problem of many lower courts is

cases.
the gross disparity between the number of ¢cases and the per-
sonnel and facilities available to deal with them."(23)

"A major contributant to the problem is the almost overwhelm=-
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ing volume of cases entering the lower-courts."(24) (

A word ought,to'be said, at the outset, about the ©
' volume' problem. Our'reuiew of the caseload statistics

of the limited jurisdiction courts has suggested that these
courts<seem able tojhandle the cases coming before them.
The evidence suggests that there is little deley or clog-—-
ging of the dockets« Cases get heard within awreasonable
timerand,there‘are few pending,cases,from‘year to year.
Admittedly the.deta is incomplete, but observers seem to
‘agree.that.delay is not;a factor in the: lower courts. More-—
over, one ought to note~thatﬂin‘whatever"the setting, when
processing is part;of the organizational responsibility,
(25)

cries of volume overload are universal. The volume

problem, therefore, must be conceived of not as it is in

f‘\\Q
5%éneral jurisdiction courts, in terms of making the courts

. and personnel available to handle the cases.

unavajilable, but of reducing the quality of the attention

whigch \{s given to each case. It becomes a matter of what

case han‘*ing or processing means. -
Arnold Enker suggests that there are really only two

possible solutions to thejvolume problem; to either reduce

the number of cases in‘some waf or to increase the resources

(26) The vol-

ume of cases is the product of legisldt:ve action which
defines crimes and allocates jurisdiction for dealing with

them. But it is also a product of social forces which
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generate‘the‘crimes and cases. We (the legislature) can

redeflne certain behavror to be non-crlmlnal and thus elrml-
\\

nate certain categories of conduct from tne criminal justlce

system. Efforts to decriminalize drunkenness fall into

this category. But one wonders whether this really will’

reduce the burden of work of‘the‘lower“courts.c First, there

is cﬁtsiderable evidence, which we will consider again in

the next section, to suggest that whzle certain oflenses

Q

WMFonstrtute 2 large proportlon of the court's caseload, they

do not constitute akproportionate-amount of the court's,

(21)

judge time. Second there lS some evidence to- suggest

that perfunctory treatment in some kinds: of cases- is llkely

to occur lrrespectlve of the court's volume' of cases.(f )

Third, one must question the premises upon wh;ch certarn

kinds of behavior become subject to offlcral procesrrng,

of tre&tment, without the availability of a day in court and

the possibility of invoking in this tradftional fashion the -
" protections of the law, whateve;%theoshortcomdng of that

process may be at present. As Arnold Enker as written,  "some

procedﬁre'wili have to be developed at a minimum for sorting

. out those cases in which the defendant...wrshes to contest

!9(69)

the 1ssues Transferring the process to an admlnrstra-

tive forum will not relieve the official ded§§;§? making ‘ap-
paratus{of the‘responsibility for handling such cases, but

N

will merely have displaced it to a less visible locus.
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Efforts to reduce the volume of cases in the courts can
4
&

also sprzng from sources outsrde the courts and in the com~

i

munlty. Socral work efforts, “training programs, and educa-

tronal reforms work in. this dlrectlon but are lndeed outszde

i

the immediate provrnce of the courts. There is an exceptlon

Lo}

to tnis, howaver. The rehabllltatlve efforts, treatment

@

vice programs that emanate from

Y

‘leately‘succeSSful, can be

facilities, and soclaka‘

the lower couxts), were Hne

 considered, not only as humaﬁe nonpunitive dlsposltlons foxr"

socrally condemned behavior, but organlzaulonally rational
means of regulating tne courts'byorkload.

Contemporary effortS'to create alternative forums
for resoléing“interpersonaL?disputeS'can also fall under

B

this rubric of relieving courts of caseload pressure. The

crowded dockets and inattention to particular case demands

- are thought to erode the quality of justice available to

citizens. They are, in addition, efforts to create not

only more. accessible but more appropriate forums forﬁoarti-
cular kinds of disputes for which 4t is asserted adjudica-
tion is not the most suitable means of resolution or"hand—

'(30 ) But agaln, as above, one wonders whether the

ling.
creation of mediation alternatives to adjudication, are not
also effective denials of the aQailability of that elabor-
ate structure of protection agalnst orflclally sanctioned

coercion whichcwe have created under the name of the ruleh |
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of law, and which is actlvated only through the courts.' ™7 1other offlcers in the lower‘courts who are as capable in

»\every respect as thelr'counterparts in more prestigious

The second means of allev1at1ng thyﬁ\wavy volume of-

cases is b increasin the resources avallable to deal
b4 g “courts, ‘but the lower courts regularly do not attract such

‘with them. Creatlng alternatlve forums,‘agaln fltS under Fersons "(33)
\

Indeed, the salarles are con51stently lower

“this categor and 1ts attractlveness ma lle in the fact
gorY. Y tn the - llmlted Jurlsdlctlonrcourts and resources are more

that.rt appears to be a remedy to many problems. Here
o) )

lelted- There is also a: Ylder range of quallflcatlons for
again, some‘skeptlclsm.has.been voiced. The volume problem

!

. orflce. The cumulatlve e fect oflthls Varlatlon and the admlnl-

in the courts if’there is»one may not easily b _remedied ekde
’ ¥ n iy T stratlve lSOlatlQn of the courts is the clearly dlmlnlshed

kby creatlng additional judgeshlps. First, there is evi~ =y

status of the personnel ln the llmlted jurisdiction courts,
dence to suggest that the present pool of ]udges are: put=-

whlch.cannot:help but.lnfluence the quality of their work.
ting in less than full time at thelr jobs, and that many

—
—1 s : o

B

@ Perceiving the Jower prestxge, and therefore the limited im-
of tile delays and tlme~Pre551ng concerns of the courts are ‘ ) ;portance of what they do relatlve to other sectors of the
created by poor scheduling, no-shows, ‘and generally pooxr E}' - y judicial hlerarchy, Personnel in limited jurisdictiop courts
managerlal skills rather than unavallable judge;tlme. ; ] ’ are more likely to treat their work with the same lower ra-
Second, "a mass;ve increase in the number of judges raises “ {] b}“ | {j- ‘ gard that soclety holds. of them_
%»serlous guestions concernlng the avallablllty of suff1c1eht ; | “‘; ﬁ |
gquallfled'personnel, even assumlng‘nomlnatlons procedures [} o f %‘ i ‘ »' N ‘, _:;j;_ S A e 2
" assured the selection of the most fit. "To rape the bar : = ‘ : : ]
in order to conceive more judges makes little sense." (32) 3 : [} S {i , L b - . R ' ’ :
b. Inferlor or lnadequate perscnnel. In addrtronﬂtcbjw”wmq‘w_w {3 r“ , i . . , . N - : 4
a volume problem,; the Task Force report suggested &hat the | - ) 2“ e e e L
quallty of personnel in the lower ccurts was also a prznc;—_ ‘ ~ i] ‘ [J' f}
pal concern. "It is clear that the lower courts are gener- b - 2
ally manned by less competent personnel then the courts of S EE B [} ﬁb '

general ]urlsdlctlon. There are Judges, attorneys and

|
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- a third problem of the lower courts was their rellance up-

initially by a judge, without a jury.

-~ pose unjust' penaltles upon defendants.

- III+16

¢. Trial de novo. The 1973 National Advisory Commis-

sion on Criminal Justice Standards and Coals suggested that ‘

[
I .

on the trial de novo system. Several studles ln Massa—

chusetts have reported that "the exlstence of the trlal

de novo system has a negatlve lmpact upon the quallty of

ll( )

]usmlce in the district courts. "Ironlcally,"‘report

! Blng and Rosenfeld, the contlnued exzstence of trlal de novo

i
“contrlbutes to the very problems. --— trlals wrthout juries

andkunprofeSSLOnal.procedures —— rt'was desrgned.to mlnL-

mize."(35)

In a trial de novo system, eVery‘criminal trial is held
If the defendant is
dissatisfied with the decision of this court, he/she has

the right to be -retried before a jury in this court, or in

another court, depending upon the particular organlzatlon of

that state. "In elther event, the defendant obtalns an en-

tirely new trial. Thls second trlal or retrlal.of the of- "~

fense is referred to as a trial de novo or appeal de novo “(36 )

The system is at least three hundred years old and was
lnvented to limit the power of justices of the peace to im=-

The justice of

the peace tried, and punlshed defendants charged with a

Sy

' varlety of offenses lncludrng and prlmarlly offenses agalnst

the public order. But these courts were from the beglnnlng,

.
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B R ‘ ‘ : “ .
'gp o i "at best forums . for rough and ready adjudlcatlons "(37)
» B , : thtle tralnlng or profess10nallsmbwas required or‘gulded
(} ,: the process. “It was, as we-have already noted, a formally
LI 1nformal mechanlsm outsrde of or adjunct to the major trial
(J d‘ | or law courts.» Moreover, these courts often provided no
) | tr;als by jury. And the“notion that one had a right to
'L!__Jm;_éwq;: a juryrof one 'S_peers was a. well accepted principle of

crlmlnal ]ustlce in Enqland and the colonies and then the
Hnlted_States. -The trial de novo system was a happy remedy :
to both;of'thesefpercerved;defects in thE.juSthe courts.
Justice courts were available immediately within.each com-
v"munity‘andlprovided‘that immanent~5udicial presence requlred
\ for‘speedy'and responsive‘justicei Recourse from the defici-
eficies of these proceedings could be had, but in the general'
sessions courts which:were only‘availab;e for a few,nonths
each year. If desired, a defendant could assert his/her

- right to a new trial in the court of general session at its

' next sitting“‘

But the times have changed. The jurisdictions of the

R S lower 'llmlted jurlsdlctlon courts have been increased

h

4 ~ *  and the appoxntment process of lower courtvjudgesvln‘some

& .. . states is _no differentnfrom~that for general jurisdiction

Q
~court judges (see Table 14 ).

The availability of juries

fa

<~}‘ Q;ji« is more widespread at the lowest level court and the informal-

o ity and personalized justice of the justice courts may be. .-
r\‘ R \‘ . = . : . : R '
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less prevalent. ‘1£ informality and arbitrariness pervade,
it is guestionable whether trial de novo provides the approp-
riate remedy,”given the ekistence“of-permanent, accessible

general trial courts. Under these conditions,'the existence

lof appeal de- novo, havzng an entlrely new trial, ln anocther

court, precludes etactly what rs needéd for the lower courts,
etfectrvelrevlaw of the‘r;rst court‘s proceedlngsf -The: ‘work .
of~the‘initial courtﬂis‘neitherwscrutinized”by'review,'nor
are its decisions monltored by‘appellate trlbunals. Indeed
our survey of judges attending jud1c1al,college in July

1979 reveals that few -judges consrdered“themselves scrutlnized

by appeal mechanisms.or by colleagues. Most often, judges

report, they feel that the most.effectlve or pers;stent
scrutiny is provided by the presence of the public in® court.
The judges of the‘lOWer’courts are thus able, unlike judges

in other courts prov1d1ng appeal on. questlons of law, that

lS review on the record, to conduct their courts in whatever

fashlon they please, perhaps to "operate,w1th lmproper proced-

ures and under erroneous assumptlons about the substantlve

L

..(38) o L e T R

Moreover, several observers have suggested that the exis=
tence of trial- de nove not only lnsulates the lower courts =

from observation and review, but ls abused by lower court

e ]udqes so as. to be costly and penallzrng to the defendant L

(39) In order to prevent too many .

1\\\\\

i e B e T =

&1

Y

prosecute. The result is that,"publlc perception of justice

‘being accomplished‘diminishes oruis,lost altogether; The .

)

cases_from appearing in the higher court de novo, and thus

. implying some general“deficiency with the qualtiy of justice

o

‘avallable in the lower courts,. some judges have systemati-

n

cally imposed stlffer punlshments upon. or denled bail to
those defendants who would choose “to appeal thelr cases. .
- The consequences of the exlstence of trlals de novo

fall uponithe,general Jurlsdlctlon court:and,the system :

sln.general as well as upon the lower court. The dockets

of‘the hlgher court:are crowdedsw1th de novo appeals and

‘ethercourt.system;has,had,to process;at'trlal.level.the same
case: twice. (In;MassachuSetts, fifty percent of the Superior

" Court caseload are appeals from the dlstrlct courts.(4°))

Moreover, evzdente suggests that the disposition of cases
via trial de novo results,in fewer convictions and lighter
sententes, and frequent defaults. ‘It is not‘suggested, how-
ever, that many of the cases were misjudged in the lower

courcs, bu* that the delays encountered in waiting for‘trlal

‘in the superlor court erode the sallency of the events for

the w1tnesses and partlclpants, maklng them more difficult to

criminal proceSS‘eventually‘loses itS'meaning and.the victim

and all affected by the lnltlal crime percerve the entlre

iﬁ’system as:u b sponsxve and 1neffectual."( 41) The tlme whlch

fthe defendant spends waltlnq for the new trlal becomes in

Q
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. effect a time of supervised probation, possibly a’time of = E? . d. Administration‘of the courts; "The fourth . problem" :
R j rehabllltatlon.,“But "more typical is the case of a defend- _~,5,;:‘\ frl ‘ : ‘whlch lS belleved to plague the lower. courts is one of
. 5: antawho commits multlple offenses wnlle hlS appeal is pend-. | Eg L et ‘r} : f~ : radmrnrstratlve dlsorder and defrcrencres.r~“ . The Misde-
. o I O P g . o » L IS
i ing so that when the appeal ls flnally heard the original ; T e T 5Jmeanor Court Management Researcn Program identified three
ﬁ case is one of ‘several dealt with together.“(42 ) o ' [} ;.,r" {41_ T f‘ sets of‘masdemeanor court problems whlch were general to
; There is, however, accordrng to some sources, a move- ’ ‘ ’, - 'fr'sj R ’ . k masdemeanor courts, a, total of eleven specrflc problems,
§ - '..Jm;;f ‘ment away from the trlar de ‘nove system.(43 ) Whlle-our R R zj ' i . seven of whrch were partlcularly admlnlstratlve or manage-
i it : ; : ' e o Loty : ‘
‘ survey of the court.jurlsdlctlons and procedures has revealed ”{1 o ey menttrssues.(44,) These,rncluded underutrlrzatlon of avall-
g ; N thatvwso% of thefoourts still retain the trlal de nove ‘ o j “ able resources that result in the w1thhold3ng of general
’ = 5 stem, these oourts are located.ln only eleven states. o 1 . court services such as. probatlon and dmverSLQn, lack oﬁ
s I ¥ :
i 3 ! o - Y
& T . . ; e e gk . i ) L 7
I i e Do " i . ‘ ;ﬁ T ‘ : B BN T - fcase-processan‘standards, ﬁallure.to monltor case progress
;él 1-‘ ' and to maintain case ‘and. caseflow lnformatlon statlstlcs,
' 5 ’ 'lnablllty to adequatery resolve schedullnc confllcts, lnabll~
j S {J. o Lty to deal with continuance requests, heavy case "fall out"
5! gt {1 on the day‘qf trial resultlng in the_lneff1c1ent,use of
' h ’ ) 4 judicial time, underutilization of'jurors and inconvenience
g At .
‘ - Iy (” to police officer and c1v111an w1tnesses, and lndecorous ‘and
,‘ o o :
. , . : somewhat chaotlc courtroom envrronments.(45 ) e
E . ! {W.',Q “The perva31Ve ‘lack of statlstlcal;data necessary for
V 0 4 . ﬂ‘“ i
| e any attempt to lmprove operatrons in the lower courts"(46]
ﬂ ' L) : = was mentloned 1n the 1967 Task Force report and must be re-
i ;% B 1 o ;"peated agarn. In preparlng thls report, we relled upon the
ﬁ o R R statxstrcs avallable at the Natlonal Center for State Courts,
N ) ‘ B e Lo, e i}' whlch has been attemptlng to encourage 'state court admini-"
. 3 ” o N E strators to keep and collect caseload and case;low data in
5" ! o
. ?{ = l : ! L @
R {~ . _
o I | ¥
h& “ ! ;‘ : ‘; ” .'ﬁ L i
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fairly uniform and usable formats so.as to provide a usable

., data base for analysis of state court caseloads andéwork;

§ Lo - ) \\
Yet, we have had to rely upon a sample of fourteen states

for our descrlptlve data' 9 states prov1ded lncomplete data

and the other 27 states did not supply any data for the
limited jurisdiction courts. Moreover, even the information

supplied for these fourteen.states was llmlt°d and did not

'~1nclude very Spelelc lnformatlon about case types, appeals

records,Cﬁse of jurles, or dispositional optlons. The Presi-

dent's Task‘ForcefRepoEt concuded‘that."theulack'of data
makes it difficult t;/plnpolnt critical areas of need, -,ﬁ

renders comprehensxva assessment of. the performance ef the

y
. 4
courts 1mposs1bleJiand/;d§trzcts\sound management control

AN
over court busrness"( 47) whlch is th#t much more necessary
v
in. the lower courts because of the heavy case loads. The
(% ,{
absence of reliable data highlights the administrative in-
adequacies of court systems which are by definition decen-
tralized, and therefore, if justice is to be general and
applied equally, need to be supervised,lreviewed and, coordi-

nated in some ways.

e.. Neglect and low status. The flfth and flnal problem

whlch is thought to erode the quality of justlce in the lower
courts reflects and is exacerbated by the previous four is-
sues. These courts seem to suffer from what one;authority

- The low regard of the work

4

has called 'benign neglect.'
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of these courts, joined to the fact that many of the Judges
are not attorneys, that their pay, when they are paid «by‘
- salary and not fees, is often lower than general juris-

dlctlon courts, that there is minimal legal lnterest in the

cases, that they are serviced by a distinct strata of the |

P

bar, makes these courts indeed the stepchildren of the judi-
cial system. They are in sociologicdl terms lower class
citizens enjoying all of the disabilities and stigma of be—

ing of lower status than generil jurisdiction courts. ILack

of review, isolation from the rest of thHe judicial system,

make these courts attractive arenas for corruption.. However, !

we have little evidence to corroborate What‘is a logical sup-
position, supported'only by limited journalistic accounts.

After each detailed listing of the failings of the

w

lower courts, commissions, study groups and research panels

have suggested that unification of the court system nould'
.remedy the most prominent deficzencres. Croups from the 1931

Wickersham Comm1ssxon to the 1967 Presxdentlal Task Force,

and the National Advisor Commission, all recommended unifica- |
tion as a solution to the lower conrt problem. . Unification : i
would provide that organization and administrative coordina- .
\tionfnecessary for uniform, speedy and equitable justice.

It would provide internal review and supervision and better

N

case monitoring.

~Court reorganization plans have taken two forms. The

R ke 1 3 1 95
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first is an attempt to improve individual lower court de-

"

fects such as the gquality of the personnel by upgrading edu-

cational requirements, increasing salaries, augmenting staf-

e
& . v

i ‘
fing, etc. WOperatlonal changes have also included the elimi- impose the authorized sentence <daes not,

promote consistent administration of policy%,_“
_ (a0

tion of courts according to different functiq
7 !

cized. Aga;n, Enker writes that "the underly;

nation of the fee system, replacement of the justices of

- R —

the peace with lawyers oxr trained laymen, increasing sup-

i

port services and rationalization of financing and budget-

ing.

N

= ,‘ ‘tions of the offenses which bring them into com

A i

A second approach to reform has been structural and it

;leVlSlon of Jurlsdlctxon.along*the_llnesrQf ’iﬁferent'of—

iy

has tended to take either of two roads; consolidation of all

lower courts or abolition of the lower courts and creation agnses>is inappropriate. Specialized‘courtﬁ shmuld be sub- |

ik : 45

of'e,'unifiedY trial court structure. The integration of aynfapprmprl-

ﬁbns of an -integrated court so that.anki“

t

the variety of lower courts among themselves into a lower ‘ B ) ‘o He for handling in the division may be redaxeg i

court system is considered of high priority by most obser-=

‘Vers;(48 ) The diversification of lower courts is often

w( i

s hnlversally desirable, it is not cleax

7

‘F‘*ﬁ o

arbitrary and places-unushal.and again arbitrary limits upon

a court's powers and jurisdiction. Indeed, it sometimes .

—cy
£, 4

results in limiéing‘the state's power to impose uniform

sentences upon defendants. In some courts jurisdiction is

=

limited by maximum penalty rather than the nature of the

offenses which can be prosecuted. "The result: is that al- ‘

though the legislature has decided that a partigular crime

may under -certain circumstances warrant, say, a year in pris-

<

on, if that crime is prosecuted before one of these courts-

- the most that the judge can do is impose a $50 fime.. The

g - a . Cias s e
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Enker is referring in part to the practice of 'grandfather-

ing' judges and justices of the peace until their terms ex-

pire, and new judges with higher qualifications can be appoint—

“III.27 .

courts. o ' .
Rather than adopt a critical and reformist stance, it’

seems reasonable to conclude that lower court practices are

N

ed to £ill the positions.

el

T

adaptations to systemic and situational demands and needs.

nIﬁtegrati%nﬂmay merely aggravate the volume prob- The practices, and problems, of the courts may reflect cor-

lem in felony prosecutions, thereby giving felony
defendants even more leverage in plea bargaining
than they have now. Raymond Moley s follow=-up studies
of the lntegratlon of Chicago’s Municipal Court in
the 1930's should have demonstrated convincingly the
limited capacity of lntegratlon to bear the load of
‘improvement." (50) .

» rﬁption, incompetence, and abuse, but_ they dre not the results
> SN e : ,

of these. What is common to the critiques and analyses of

: ,the 'crisis' of the courts is an unartzculated recognltlon

that.the boundary maintenance functzon of the couxts is under

stress.. Bimited.jurisdiction,courts:sit at the.boundary of

C. Conclusion. R IR

the legal system, the entry pomnt of petitioners and(cllentso

For a long time, Enker was one of the few commentators. :
g =ine. ‘ [ to the official Legal-judlc1al hierarchy of goods and reme-

skeptiqal of the conventional solutions. But others have p

e

dies. They regulate access to several official hlerarchles,

joxned him. The Misdemeanor Study Group of the American Judi- t >
’ ’ i . not simply access to jud1c1al remedies but to administrative

cature Societ has recently written that the attentlon that - L ‘ . . , .
Y Y ) and political benefits and institutions as well. They are

officially authorized to unlock or enjoin these official. goods

=, - has been centered upon unlflcatlon,.gr abolition of the lowe:
< (52).

courts, has: directed efforts away from lmprovement within

(51 ) If the lowexr courts are too often

through judicial action.

these courﬁs. Each. of the recommendatlons ﬁ»r abolition

the point of access between citizen and the official world,

has assumed that these courts perform unlmportant, eradlcable = . o . ) v
9 it therefore behcoves us to examine in what ways, lower courts

~functions. The report. been examples of just that
& p’ has P 3 have a unigue capacity to regulate, channel, and monitor these

whlchuthey have descrlbed, aelack of serious consmderatxon _
5 demands. «

for the actual work of the lowe courts. These courts have

3

been labeled as unnecessary, uni portant, expendable. The
. . o ot

criticisms, without saying as much, have mirrored the popular,

)
X
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- although false notiong that justice cannot be done in“these
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'IV. WHAT? THE LOWER COURTS DO ” |
A.‘Briéf Review.of th? hitérature

, - I .

To this poinﬁ, we have been able to establish that the
courts of limited.jurisdiction handle the major share, often

- more than ninety percent of the trial work of the states'
court systems. They are diverse, often.igélated, although ac~
ces#ible, eﬁﬁicient and econcmical- More often than nét,‘
they operate withfinferiar résources, less qualified person-:
'nelfandeithGﬁExeﬁféctivevscrutiny;'

‘Despi;e,tpiStenormous iﬁstitutional‘capacity for*respon; §
sive and acéessible‘éommuniﬁy based justice, these courts are
the=subjé@t;cf”féé;étéd ¢riticism, They_afe said to neither
conférm/ﬁdféﬁe fﬁle 9ff;;w, nor- to pérfofm needed social func- j
tioﬁs of‘coﬁtrolling‘crime or resolqingvsocial‘and legai dis- |
putes. In attempting to do too many jobs, they are doing no E
job well. ‘
' Each set of criticisms has reflected an alternativé set 2
of concegtionsuéf what the courts ought to be doing. Herb- E
ert~Pa¢kér*naskméaelea these aséhmpéions in terms of a set of é
crime,contzoi Qalues and a setlof dué proéess—rule of law vél- E
ues for the criminal justice?system;( ;,) ‘Griiﬁith has offer- f

‘ed an altérnative model“baseg upon.prinéiples of consensus, and é
thentehabilitative-funqtiqns of. the adjudiééfive prgcess it=- |
seif,_analogous~to the kinds of puniéhm@pt‘that inhere in
Ja -
o ‘ P
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k ~§}amlly dlscipllne.( 2 ) and, Renneth Dolbeare has suggested - ;the lower courts is one of confllcthg demands. Because
| that coriceptions of the role of courts ought to take account L d N the courts are members, frequently gatekeeplng members of
of the crltlcal.polltlcal:functions that'courts”perform.o » several organzzatlonal systems, the legal system, the soc1al
‘ They sit at the junctpre‘bf both the legal and political sys- 7. | f‘ system, the pol;tlcal and the Jud1c1al system, they must of-
A | tems and £herefore bear an extraordinary burden for monitor- “ ] ten respond +£o anompatlble demands.. The courts process
| iny and chsnnelrng demands for social® change. (3 ) : tradltlonal demands for the legal means of social and crime.
' Indeed.SeveraL.commentatorS have begqun to‘charaotsrize‘; 1 control demands for social servmce and.rehabllltatlon. de-
our ¢cu:t»'crisisfiin terms of an overload not simply in the - mands for redlstrlbutlon of soczal and polltlcal costs and
volume of cases, but an overload in the volume of burdens, . btpeflth,generallZEdmlegalfOFder'malntanancesfunCtions and
that is, the kinds of problems, demands and functions which ¥ ( ! | demands. for organizaﬁional self'-maiﬁte‘hancé of ther J‘iidicial
the‘cqurtsbare/asked to serve.' *J  rcitizen's expectations .- ~ ] A ) _ ‘hierarchy as well as the self-mazntenance of the lower courts
for legal solutions and what can be achieved‘througé law sre : : | | {] themselves,‘ﬁéff* R
escalating-( 5) "Legal remedies are now.aeemed:?ppropri- . - -Some. of the rlterature on.the juvenlle courts reports
ate for a vast array of social problems which were formerly {0 [J N | -similax observations. Robert Emerson writes that the juve-
dealt with p%ivately within the context oﬁwﬁamilies, schooLS" o ,lv EQ nile court functlons prlmarlly as a medlatlnc agent between
and‘churChés-( 11) . o : » | | Lo ! ichlldren in 'trouble'kand avallable soc;al serv1ces.( 8 )
_ One of the few systemetic efforts to address the particu- - i - [u‘~ .  The courts‘have become, from this perspective, the off;c;al
lar role of the lower courts as‘distinct.from general juris- , ; | ‘ )  means. not only for dlStrlbUtlng fac111t1es and serv1ces to .
diction trial courts, has unfortunately tended to vaciliate- | [ those in need, but for generatlng the cllentele necessary to
. between adopting‘a.positiOn which incorporates‘the most preval- o i & . L = JUStlfY the continued existence of the welfare service trial
ent cr1t1c1$ms of these courts ‘as corrupt and lncompetent, : L h o [ .iﬂgenCleS as well. . Wi o ,
and one Wthh explains the act1v1t1es of the lower courts in o 1] | {! SR R Another focus of debate about the role of: courts attempts
B terms of ‘a multiplicity of soclally,'legallyrcand~Organlzaf' T B ! T o ‘, to identify the partlcular functlons of the courts as dis-
v L ‘tionally demanded‘functions.( 7 )-’Neﬁé:thelessj_Robertsoﬁ ey f M;L;?(h »Iq%?,4 o “txnct £rom the jobs they . do. . Rlchard Lempert has rlghtly,
s does suggest, qulte strongly in fact, that.the CrlSlS' of . .l <>e: RN RPN pointed to the Shlftlng senses in WhLCh we, use the word
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: uargue that the courts they studied

stop doing something, -- e.g.,

IV.d

'functlon when talklng about courts.' In socrology, the term

is qulte clear. When we speak about the functlon of some—

thlng, we are asklng how that thlng contrlbutes +to the via=-

 bility of some institution, organlzatlon or system.(v Q)

But ‘functron' is also used, and often when speaklng ‘about
courts, to refer “c what courts do, to how they operate and. ﬁ
act. "The questlon of what courts do is notRunrelated
to the'questlon of what.functlons they;serve,_ When courts

settling disputes -—»rt is

| unllkely‘they wrll contlnue.to flll the correlative function

(e g., dlspute settlement) for some larger system. However,

Lf‘we are rnterested in what courts do, we are llkely7to
analyze nur data dlfferently than if our concern is with

the functrons courts serve.“‘ )

o ‘The dlscussron about the role of the courts has tended

to- concentrate upon elther conflict resolutlon or rule enforce-

ment functrons-‘ Several authors have suggested that rule en-

forcement"has.beCOme theﬂprinc1pal'functlon of courts in more
lndustrlallzed and developed socretles.

»5Friedman and Percival
became tunctlonally

less important to. community’dispute settlement with 1ncreas-\

lng soczo—economlc development. The proportion of cases whiich

were devoted to admlnlstratlon, where the courts seemed to

\ .

- certrfy solutlons worked out privately seem to- lncrease w1th

trme.‘ The courts role, on the other hand, in resolving real.

Ay : Lnos

. " . . .
i

{
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i

DG

T

T3

L3

- anthropologlcal studres ‘of ¥ small scale soc1et1es.

“tends to occur ln nonbureaucratlzed ways-v
'7etre5y

"termS’of;thelrwbureaucratrzedgsystems.of;controlgv

..)'

:"dlsputes seemed. to dzmlnlsh (12)

M. Mrleskl suggests that thls pattern is- supported by

' One char-

D”acterlstrc of. many prellterate socretres is the fact that

they are bas;callv lnformal, nonbureaucratlc, socral control
on the other hand, are;character zed prlmarlly in

ence.can;bexidéntifiedsinwterms'of»the’degree~to;which a
soc1ety has developed.functlonally drstlnct specrallzed roles
for*rule enforcement and/or confllct resolutlon.

W :
suggests that the prevalence of‘a Canllct resolutron model

Mlleskl

- of legal control in anthrooolotlcal -gtudies, and the oreval-

ence‘ofnatrule enforcement.model'ln‘socrologlcal works, is
really a reflection'of}the,differencesfin“therempirical

casés studied. ‘ B L s = f%i

v "Th;s analytlcal dlfference is no doubt to\some f
. extent a result of empirical. dlfference.\\The ex=-
~ tent to which the outputs of the two polar types
of control systems differ -- whether primarily rule
> . enforcement or conflict resolution -- may in part
be due to differences in the structures into which
. legal ‘problems are poured .and from which solutions
' emerge. Conflict resolution or order maintenance
. literally takes time and requires attention to
. individuals on a case by case basis. Highly bur-
eaucratized courts with caseload problems lend them~ =
selves,more.easily‘to rule. enforcement than to con-.
flict resolution. Legal decisionmaking with a goal
of conflict resolution almost necessarily entails ... ..
particularism, with a rule enforcement end, and it
entalls a greater degree of universalism." (13) ;.

Contemporary soci-

The dlfier-

" Dy
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‘ﬁdmeaspects of each do-appear w1th1n -any system.

v the hrstory and development of legal systems.

O’ | . ’ o | IV-G )
The'distinction’between particularistic dispute resolu- c
tion and unlversallstrc rule enforcement is analytlc and therew

It is the
tendency toward one of the other polar extremes that research

is attemptlng to identify. Such conceptual schemes serve -to

syntheslze our knowledge about the courts and have been the

basrs for much of our‘most fundamental.understandrngs abou+

Weber and ‘

RNy

Maine based their work.upon a notion, 0L a progressron from

partrcularlstlc, ascrlpt;veq,status, and communal - 3 <

to universalist, achievement, contractual andéséociatlonalzﬂxaeums.,

'It.gould be interesting to see tc what extent Packer s and

Crrfflth's medels of the lower~courts can be frt into thls
scheme. ; |
The Due Process model . places strongest emphasis upon

the unlque and 1nvrolable lntegrlty of the lndrvrdual to be

free from wrongful‘rnfrrngement upon hls liberty. The model

assumes that all human judgements are subject‘to error, and
that the J.mposa.t:_'.on,;of v,pun:.shmentﬁ is an z%esome and’ strgma-

. R ! » N . » 2 ‘u t
tizing=deprivation-ofﬂindividual liberty. Lemﬂly;rmnsei;mnrﬂmen

A
e

is an expression of such great power, which is subject to

/.ﬂ_\

equally great and facxle abuSg\that it need not be efficiently

I

deployed, but rather subject to extensive control.vra our

traditional models of adversarial due process;L;Anyfimposrfv

tion of the state'svcollective’and‘legitimate force can onlyv

Py
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' be lmposed after a most careful, guarded

' as e. g. the appllcablllty of general rules.

LT

F protected examination.

of the p;rticular individual and tHe particular c1rcumstances

)

Although the values

of the modal are dlstlnctly modern, based upon conceptions of

the 1nd1v1dual as a contractural memoer of socrety, a

‘ bureaucratlzed system of adjudrcatlon is antithetical to liberal

ccnceptlons of due’ process.

The crime control.model, on. the. other hand, suggests a

[a3

strong. afflnrty for a more consrstently modernlzed apparatus
for‘rule enforcement but assumes a tradltlonal,notron of more:

homogeneous socrety and values, as well>as rules:,

]

It relies

upon the expertlse of the pre—trral.screenlng‘mechanlsms, that
ls, the professronal competence of pollce and prosecutorsp
to correctly identify wrongdoers and. brlng them before the

courts for offlcral certrflcatron and 1mpos1tlon of punﬂshment

It exp11c1tly acknowledges the vrrtues of bureaucratlcally

efficient and responsrble processrng of crlmrnal.offenders.

It portrays the unrted.group of organized solidarity in a
Durkheimian Sense; pitted agalnst the individual dev1ant who
threatens the social fabrlc.by the v1olatrons of its norms.
Grlfflth's family model- is lnterestlng because it shares.
in common w1th many proposals for alternatlve mechanisms for

drspute resolution a radrcally drfferent conceptlon of the

- seocial order. Rather than viewing society as an organrzation'

of conflicting interests and values, Griffith suggests that

7
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- we structure the criminal process on the basis of shared

values, eyconsenSusyof‘purpose and intereSt}between the indi4
vidual and society. It suggestsréndesire to return to a

simpler, less heterogeneous community, ‘one where the common’

. interests of the individual and thegéxoup are eusier to per-

]

'ceive.,(15 ) It suggests an effort &t retribalizing Ameri-

. ) : ‘ . . S e
-can. society, without perhapshsufﬁmW16nt ecoqnltlon of the

tyranny inherent in lnformal, personallzed meins of social

control, e. g., rumor or ostrac;sm,(ls )
Indeed, it is not DOSSlble to flt descrlptlons neatly

into conceptual schemes. What is apparent’ls the conslstent

tenszon between efforts to free the individual from oppressmve

i

) bureducratlzed power that is generallzed and lmpersonal 1n

the.courts and pol;ce, and a desire to systematize and protecc

the modern individual's right to be treated individually and
partlcularllstlcally. There is a des;re to respond to

problems individually and yet generallze the responses.
D

While the functlonal approach directs attentlon to the

external aspects of courts, to their contrlbutlon to the

cM

societal whole, the approach of organizational theOrlStS
focuses attention upon the internal. aspects of courts as

organizetions.,Although some c¢riticism has been levied
o o o ' '
! o
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ftlons that have come from this effort.
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against organizational theory as an explanatory tool for under-

standlng courts, there are several very interesting observa-

Organlzatlonal

: theorlsts tend to study individual courts, and the interact- N

ion of the partxc;pants in these courts. There 15vseme differ~-
ence of oplnlon as to what constitutes the settlng and bound-
aries of courts as organizations, whether one studies only
that which goes on in the courtroom or whether one studies *

"any;interaction‘involving<theotask\of‘processing and dispos-

~ing of cases docketed in a.trial.courtﬁ”(l7') Nevertheless,

several studies have begun to identify a variety of methods,

5chemes or'styles of handling cases in*%rial.courts.(la)

It appears that all cases do not get handled the same'way,

“even in the same court. This suggests that there are 'switch-

ing' mechanisms, and means of selecting cases for 'appropri-

~ate' .styles of adjudication. This seems to be one of the -

most interesting clarifying observations about the courts
and one we will return éo’below.

Finally, a word ought to be said about the civil case-
load of the lower courts.,'Indeed,'there is little research
on this aspect‘of‘the limiteq”ju;isdiction coufns'apart fron
a burgeoning literature on the snall claims jurisdiction. V

OQur survey of the caseload .statistics revealed that a very

‘minor part of the work of these courts. is civil and the research

literature barely deals with it gpart from small claims.

- A e, [ [EO
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The small claa.ms ]it’erature is extensive and weﬁ reviewed in

Yngvessen and Hennessey. The small claims court is,

like the criminal-sessions of the lower courts, a "forgotten

(19) '

court." The recent spurt of research on this

~aspect of the llmated jurlsdlctlon courts has tentatively
concluded that they are,often used to the.disadvantage‘of
the poor. 7TThey are being taken over by businéss organiza-—
tions, who although not the majority of plaintiffs, neverthe-
less represent a substantial and clearly influential propor-
tion of the: plaintiff population. The»courts are becomlng
debt'collectionyagencieS'for'businessu The ev1dence also
suggests that the plaintiff is almost always the wfnne ?in

F

small claims courts. A structural equallty of p051t- n‘wa

will not remedy the situation. Yngvesson andtge?w\f

gest that "if the Success of husiness plaintifig'

fendant a little more than equal.“(zo) The >d$“

0

courts provided what was intended, a rapid,

mains whether this provides justice for the litisants. Amoniﬂ;j“

the reform proposals again is the creation of alternative,
non-legalistic forms for dispute settlement. The concerns

- are for creating legitimate, accessible and understandable

forums for airing and resolving citizen disputes and grievances.

o

-
-
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the fact tnat the courts are belng asked to do

i

i

"The publ;c appears to be largely unlnformed

hvttourts w(21) - Yet, those who; know most about

i
lo t% ther-observers suggest that the inconsistent evalua-
) l\ ”r/(

tlon%‘dmdtperceptxons of the courts may be explalned by
Tk

'the‘ﬂaot that courts are just not salient features of the

iR

social~environment(22)
Yet support for reform is hlgh among the public,~if

not among the judges and those who work in the courts. The‘

\x

effort for reform seems to come from two sources which again
mirror‘the constantly re-emerging dichotomy of attitudes,
perceptions and recommendations for these institutions. On

the one hand, reform is an effort to ratlonallze the justlce

system, and not only make it efELCLen““and "productlve,

' but also to make it consistent with ideals of adversarial

adjudication and due pr:ocess.(23 ) On the other hand, re-— o

. form efforts spring from a desire to make courts less oppres-

sive, more accessible and therefore from this vantage, more
effective mechanisms for resolving disputes and social griev-

ances. , A e

\
v
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B. Lower Courts: Gatekeepers to a System in Tension

% ’ ' — 9

Each attempt to make sense of the literature, attitudes

st s

and work of these, 'courts returns again to persistently diverse

and conflicting views. Thus we begin with the existence of. an
\& | inherent dualism within the legal system. To the extent that
general jurisdiction coutts adhe&e to the formal rules of due

process and rationalized justice, hey predicate the need for

other less formal judicial agencies. This has been a pattern
throughout the histozy of weste:n_legal4systems, a tension
created by formal law and its circumvention due to immediate-
and empitical demands. This tension requires some restraint.

It is possible that the limited jurisdiction courts can provide
a forum for this moderation<of.the.conflicting tendencies within
the law. ‘ ;

Weber pointed out that there are antiformalistic tendencies
which make the characteristics of modern systems somewhat
ambiguous and difficult to define. He wrote that theré has been
an increasing specialization in modern law whichk” has been the
result of "occupational differentiation and the increasing 9
attention which commercial and industrial pressure groups have
obtained for themselves. What they expect from these particu-
laristic arrangements is that their legal affairs will be handled

by specialized ‘8xperts". (24) .

In addition, #here has been a
"desire to eliminate the formalities of normal legal procedure

for..the sake of a, settlement that would be both expeditious and

Sétterradapted to the concrete case. In practice, this trend

A

| |

fen

‘of expediential considerations devoid of ail

L

3
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,51gnifiee ‘a weakenin@ of legal’ formalism out of considerations of"J

substantive expediency .J"(24) .

= Wlthln patterns of modern legal development, which has been

par m:mkarly respon51ve to economic interests in rationalization and

systematization icvlaw, there have been perSistent "tendencies
favorable to the dilutioh of legal formalism". Weber marshalls

examples from labor law, criminal law, rules of evidence and
I
{ : :
comﬁercial law of Rouman and modern periods to suggest that whenever

questions 6f justice are raised, we depart from legalistic formalism.

i

"In reality, a. judicial system which would practice sutL ideals

°

(0f Kantian morality, e.g; SWISS&wLVll Code) would in view of the

inevitability of ;wvalue compromises, very often have to forget about

abstract norms and, at least in cases of conflict, would have

oA

to admit concrete evaluations, i.e. not only non~formal but ' -

irrational‘law—findingﬂ.(zs)

"Inevitably, the notion must expandﬂthat the law is a rational

,tgfhnical apparatds, which is continually t'; #iiable in the light
" exs i " . %\‘ edness of con-
tent."‘zsr VerYQEa;iy in English legal development, the -
chancellor performed the gatekeeper'fundtions similar to the

S .
Roman praetor. He was able to shape inchoate issues intc judicial

- forms. By the fourteenth and fifteenthvcenturies, his shaping

and defining teghniques - the writs - were deveioped into an
independent equity jtxisdiction. This constant reworking of the'
procedures and gorms of law to accomodate circumstantial and - z)
Eés in the face of increaSLng formalization is
characteristic of Roman ‘and common law.’ ~ N

practical dema
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The paper is argulng guite 51mply then, that the sense that % ‘f
is to be made of the limited jurlsdlctlon courts lles in a | 4“
reasoned acceptance of the tens;ons and,dlchotomles that lle' , r . i
"within the institutiqn, and the legal,system. We are suggestingd, :, ,‘j l//%
‘that tension between COmpeting~conceptions and com;eting\functions | '%/%f/
‘Vxls lndeedtthe pr1nc1ple characterlstlc of she lnstrtutlon.. e - £
e ‘ ' ‘ - SR T R
= If the limited jurisdiction.courts have‘a“unigue instif‘d e 4 > ]
= i
tutional capaczty "to provide effectlve resolutlon to the | ;%\1”,, ¢
k'cases they handle," lt.derlves from their placement at.tne ‘ M915'
entry points or boundaries of the legal‘system. Ihey are' sy ‘st ;;J%
dispersed'throughoutkfhe mation and embeddedywrthln local 'VE \§§;

“communltieSa Theyp are the place‘mhere allyproblems come ;' :

' that may require certlflcatlon that fomeone do somethlng | 3 \‘j -
"forcefully" about this trouble, (27) The problems are not o .g
always 51mple, and perhaps £00 o’ten are® polycentrlc Ln Ful- 1] »k
ler's sense. (23 ) They may be lncapable of being formulated ° ,'[
so that arguments and ev1dence can be presented clearly for ) |
‘one or the other 51dei or so that a srngle solution or &ssue B : %

T can be identified.,'Bthin whatever form the problems arlggéﬁ‘ _ .
they are’in;court because someone.mants.an end to the problemw% Pesg 1k

: ;r trouble,‘and wants SOme solutionlthat-g;ll bhe compulsoryﬁ\¥u \ - ?Wﬂﬁii

. and legitimate. | < " ) - S \\\\g 8 |
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But, lf the boundary malntenance mechanlsms of the
lower courts“are not runctlonlng +to screen out unsultable

hlssues and confllcts from the legal system, lf they are . ato
TS

temptnng to Zo too many jobs in socrety, and to do them to'

the detrlment of the less affluent and poor classes of soci-
ety, lt 1s-not so murh a. reflectlon upon the llmlted Jurls-

dlctan courts as ‘upon the legal.system as a whole. As

boundarles or‘gatekeepers to ‘a system which is by its nature

and.total effect a.multlfunctlonal.devmce, they reflect.that

drversxty of‘purpose and.functlon.(29 ) The tensions: in-

h»rent 1n the legal systam between justice, confllct,reso-

lutlon, soclal (}ntrol and due process, rule enforcement and
dlspute resolutlon, between substantlve and procedural
ratlonallty are partlcularly salient at the entry polnts to
the system. Because most legal busxness takes. place in these
courts, very llttle of which filters to hlgher courts, the
lower courts 51mply present the croblem of legal pollutlon

v Ln.Lts most exaggerated form. - o

L ?flf-a-thin .any legal System there are conflicting tenden-

[

and propensities'for working'out the essential proper-

of the rule of law, functions of laW'lf you will. The

=

lower or lrmlted Jurlsdlctlon courts happenito represent,

because of thelr unlque posltaon.both at the point of ac=

'Acesq and as the forum for the major share of Judlclal busi-

a

o\ G 0’
ness, the tensxons between substantlve and procedural justice
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in its most blataht rorm._quitevs%ﬁply;uluwish’tofarguel

_that the lowerx- courts provide a dlfferent klnd of justlce

-than genera~ jurlsdlctlonvcourts.f They are more partlcu—

larlstlc, emplrlcal, 1nd1v1duallzed and respon51ve to local

.communltles., The work of the “hlcher"»courts, on the other

hand, ‘is procedurally regular, more generallzed more rule
bound.and therefore’ more cons;stent.WLth our conventlonal

not:.ons of the rule of law. Bt th:x.s does not mean - that the lcwer

oourts are less legal . less leg:.t:.mate and that there is no

IOQ;)Wlthln the conceptlon of. a.rule of law for such courts.
The. rule of law, as. it has developed ln western culture,.
does not. bxnd us to only one way of decxsron maklng, even one

form of adjudlcatlon. ;_Ou:: notions of the rule of law and

thevfunctlon of legalwsystems are.produCts‘of advanced ration-

, ality,oa‘feature of highly developed society and of very

recent historical,development,»evem~within;the West. M¢£¢-“
over, our‘legal‘expaﬁmmce‘"and development has not been of a
single piece, and the attempt to lnpose;singnlar'models of
approprlate and proper adjudlcatlon to the exclusion of" |
‘those aspects of courts and adjudlcatlon whlch.do not fit the

ideal of a formally legal-ratlonal model of law would be

l nalve,and‘foolhardy.

The rule of law in itS‘most,essential features isra

regularization of the usé of communally sanctioned force

- employed to handle disputes, grievances;f"trouble."'

@
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Varieties~and klnds of legal systems can be. dlstlngUlShed

ﬂtdependlng upon the expllc1tness and ratlonallty of both -

i3
the substance and procedures of those rules or regulatlons

“’\\///

of - the use of force. But in all legal systems, and especl-zv
ally ln llberal democnatlc ones, tenSLQns arlse between sub- !
stantlve.and prccedural Justlce.; Thls tensxon is partlcu- .
zariy apparent ln the lower-courts to whlch all prcblems

come before there is any screenlng‘of those Wthh are par—

ltlcularly approprlate for’formal adjudlcatlon,‘before and
‘ wdthout,belng'transformed and channeled.lnto.quest;ons of

‘law, which'may’be mOre-apprcprfate*for‘formal adjudication,

The key to understandlng*the particular role and capacity

of the llmlted.jurlsdlctlon courts, as the locale where tensrcns
therent within entire systems are espec;ally ripe, is toi

look at them as gatekeepers, recelvers, channels and trans- '

m;*ters of the ‘raw materlal or Stlmull for the 1egal system.

"Flnally, T would llke to suggest.that the llmlted jurisdic~

‘tlon courts represent, w1th1n a system Wthh tends toward

formal ratlonallty, tcward generallzed and unlversallstlc
prlnclples of law, a forum for 1nd1v1duallzed and respon51ve
communlty based justlce. - | ‘

Of course, many if‘not most of the llmlted Jurlsdlctlon

courts, are quite rightly characterlzed as’ Kangaroo courts,

svas Alrcenzn,anderland charades. * But it is also. clear that

Leven if pnekeliminated\the prOquLOn.ofrjustlceuof the‘peace N

S
ans
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fox limited~jurisdiction courts.

~courts, municipal police courts, traffic courts and minor

oburts which dot the rural and urbanvlandsoapef’a need per-

sists for special forums:for handling less serious matters,

Those states;whioh'have

-formall&‘eiiminated the.limited jurisdictionVCourtsshave

retainedfthe function in seﬁarate divisions of their-general.i
trial céurt, And‘those states whlch have s;mplifled their
court systems have also retalned.a,system of lrmrted jurls-w
dlsteon courts. Therefore, the remarksythat,follow are meant
to‘apply‘not1to'the local sinecures of petty and corrupt

offioials, but'to;theiconceptyﬁand\reality in many, states,

‘of'limited;jurisdiction.cmurts which handle the majority

' i e s e s mald
of a state's criminal jurisdiction and a significéant share

of its civil jurisdiction.

Q

C. Evidence - . N 2\
' There are three bits of evidence which lend support to

the conception of the limited j"‘u“ﬁisdiction courts as“gate-

vkeepers to the legal system where the tensions 1nherent in

the system are especlally promlnent and troublesome.z.Theu

flrst comes from the difference betweenmthﬁ,proportlon-of

B

the'generaltand limited jurisdiction courts' caseloads which

is oivilvor criminal. The second set of data which suggests

"that lower courts are receptors and channels for legal issues

is the increasingly common observation that the courts con-

{i
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tain sw1tch1ng mechanlsms, that ls, :they handle different
cases dlfferently and are able to respond to the demands of

individual Cases. in particular and approprlate ways. Flnally,

the variety of service and procedure which is available with-
,.in the limited jurisdictionkcourts‘is‘justified“not only

within a philosophical understanding of the rule of law,

- but in cifizens' conceptions of the function of courts:and-

e

the‘servicehthey demand. of them..

L. Civil vs. criminal caseloads...

The numbers vary somewhat, and. the means-overlap to

K

some degre ¢ yet. there is a clear tendency for a greater pro- '

. portlon of general jurlsdlctlon courts' caseloads to be '

(See Table 26 Yo

c1vrl, whlle the greatest oroportlon of limited jurlsdlctlon

courts' cases are cerlnal, even w1thoutrtraffLC'matters.

& Y

A great deal more research needs to be

- done, but.thls suggests that the Weberlan typologles of

legal systems w1th the attendant analyses of the organlza-
tlonal.and polltlcal tendenc1es lnherentnln each system; may

be approprlate and worth further 1nqu1ry along*these llnes.

lQulte brlefly, lﬁ general courts are primarily c1v11 courts,

acan we assume, and further can we establlsh that they are

the preferred forum for business lnterests to take thelr

cases t~7i Further, is there not, accordlng to the Weberlan =

ﬁanalysisj\e\relatlonshlp between formal and procedural regu-

larlty and the\long range lnterests of busrness and caprtalzst

s A e 3
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accumulation? "If this is so, and the limited jurisdiction

>

courts are not the preferred forum for business interests,

_ there is?perhaps less impetus for them to develop in ways which

B o . - .
fserve this type of constitutency. The data is merely suggestive

and perhaps worthy of further study.

However, we- know that while crlmlnal matters have remalned

it
o

firmly” ensconced within the‘1ud1c1al admlnlstratlon of crlmlnal

Justlge, ¢ivil matters have. been relegated to admlnlstratlve f

il

yforums. They are neo longer percelved‘to contarn serlous confllcts

of interests or values requiring formal adjudlcatlon. Ratner,

they'are Qartlcular*cases which need to be‘admlnlstered,WLthln

a. framework of principles formally‘and prevrously esta Hlished
by'thepcourtsr Exceptlonal‘mattsrs may eventually appear in
court, but petty‘civil.issues involvigg a widelvariety of subjects
from llcenses, rlghts of way, workmen s compensation, are handled

routlnely by admlnlstratlve boards. On the other hand, petty

small, unserlous crlmlnal cases have no where else but the court

to go to. Crlmlnal lssues are handled only through the courts.
Therefore,‘the proportion of crlmlnal gle] c1v1l cases,ls bound
to be large. Whlle’thls must be so in pr1ncrple, and theory,
it nevertheless 1nv1tes several observatlons.

—«The dlsproportlon of crlmlnalnand c1v11 ‘matters Wthh is

~ktheoret1cally reasonable given the lelSlQn of respons;blllty

"for‘thelr routlne admlnlstratlon also reflects a scc;al segregatlon

and stratlflcatlon of the bar and the legal system. Crlmlnal .

¥

law and crlmlnal 1awyers are held in low esteem by the bar

' fandfln general by the publlc, They fall at the less prest::.g:z.ouS\V

end of a 'stratification spectrum which in many aspects also

parallels the moral division\of labor‘within the profession.(Bq)

<

Patterns of adherence to and deviation from the stated,and highly

i 5ot RN s
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~‘alter the nature of our law and soclety

‘efs S , o IV.2

Nl

.‘moralizedtnormsgof‘the:legalfprofession coordinatefclosely with

=

‘the stratlflcatlon w1th1n the professxon. Prestige, status, ‘economic

ewarcs and power are attrlbutes of members of large firms Wthh
QJ

deal almost exclu51vely w1th corporate and flnanc1al problems of X

]

‘blg bu51ness. The recrultment, work patterns, compensatlon, strains

and dllemmas of crxmlnal practlce have encouraged some observers

to characterlze aspects of it as a confldence game.(3l) The practlce

,cf the ‘common crlmlnal lawyer does. not flt well lnto the hallowed

L marble chambers reserved for dlsputes, the consequences of‘whlch

© (32)

. o
"

Moreover, the modern ethlc cf equlty‘justlce-WLth.lndlvrduallzed<[.

\‘,»‘-”»\

tallored solutlons to 1nd1v1dual problems creates a paradox for

the system- ‘Within such a. framework of 1nd1v1duallzed ]ustlce,

emphas;s is placed upon lnformatlon and perspectlves whlch are_ ' -

1nconsrstent, as Weber~suggested w1th formal legal ratlonallty.

. They' seem ]arrlng and out of place in many formal legal settlngs.

For example, a defendant is charged wmth assaut-agalnst his wi.fe.

'-He lS recognlzednto be:sufferlngfrom several dlsadvantages, unemploy—

ment and alcohollsm,whlch have caused serlous strain to an. otherw:.sen
stable and legally uneventful4marr1age and famlly. It is apparent
'm:theprobatlon staff that a jOb and treatment or theraoy for the

alcohollc 'symptons would take care of thls famlly s problems.

It does»not however eradlcatehthe fact,that or the legal statusl

of the assault that was committed. The psychological 'evidence' ,

'therapeutickdiaénoses, social history of the family'are relevant

- ko a just -and equltablexconSLderatlon of the ‘case and ‘yet become E

uncomfortably out of place when - they are tallored to the requirement

of legal ev1dence, proof of gullt conszderatlons of legal responslblllty.

'Yet theV*are the 'stuff! of declslonmakzng and adaudlcatlon in'the lcwer cours.(33) -

Observations ln‘the/dlstrlctﬁcourts of~Massachusetts‘

st < e T R TRRET v S T
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this array of problem solvers.

| that a variety of court'personnel partic1pated in the suggestion

reordering corporate relations or consequential contractual

" politically subordinate classes.,

[

judicial collegeS‘confirned'this cbservation.

have'produced volumes of descriptions of‘how the dispositio) of
cases involves a dialcgue between complainants, prosecutor, defendant,
counsel, soéual worker, probation officer, and judge, w1thout any
necessarily formal ordering, about the 'nature of the problem
and a reasonablc)solution.(3%) The nature of the problem is not
the assault. That is simply. the preCipitant act Wthh has mobilized
Our survey of judges attending
The-judges reportedf s
of appropriate dispoSition of cases. ThlS informal, almost collegial,
decisionmkaing‘is lnCOnSlStent.Wlth expectations about legal
process, to which we expect greater congruity in thesgeneral
jurisdiction courts. | |

?inally, the stratification of'theﬂpersonnel,who_serve the
criminal process is mirrored in termsrof’the persons whose problems.

v

come to the lower courts. They are in these ways, truly 'inferior'

courts. The litigants are more often the less affluent and

disadvantaged classes‘in society. Their gquarrels are not about

j~:agreements. Their problems are’ criminal, or at least, defined as

criminal problems because they are socially, economically and
(35)

2. Courts a Channeling Devices.‘ _ Ll =

The literature on the lower courts presents a picture of
'informal.highly indiv1dualized courts that do not seem to follow
the precise forms of adversarial due process. Plea bargaining
(which exists in general jurisdiction courts as well) distorts

the conflict model of the court, and decisions do not necessarily
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follow care%ully staged and dramatic trials. The lower courts have

the appearance of not conforming to law, In the previous sections,
we began to suggest that through their informality and diversity
the!llmited jurisdiction courts can be seen to be providing a

place within the legal system for, balancing the claims of procedural
formality and substantive justice. It could be argued that they ‘

represent the tenSLOns inherent within the legal system between these

- kwo conflicting strains of legal development.

From this perspective, the lower courts have a. distinc—
-tivewinstitutional capacity for informal, indiyidualized,
and responsive justice. The literature on these courts,is‘
conflicted because the lower courts are not totally discrdered,
completely arbitrary or entirely unreasonable institutions.
The,processes within the courts are not random, punishments
are designed to meet the situations and the full panoply of

procedural rights do‘come~into play, when the circumstances demand

then.

—

lar organizations do not seem to meet preestablished goals,

' lInStead of inquiring as to why courts or particu-

why law in action is different than the law on the books, we

ought to try to account for the plurality of alternative pro—-.ryfsj

cesses of decisionmaking within these orcanizations.

——— s e

\\ The literature is beginning to remark that courts are

single institutions processing disputes in several different

. | - /
(37 )X Mohr suggests that the processes may be

38)

fashions.
analogous to what socro-linguists call code-sw1tching(
from one type of deCiSional situation to another. Thesey
SLtuations~or deCiSLOnmaking models are based uponkmodels
which!emerge from the organizational literature. They‘sharev

the common assumption that systems of decisionmaking are

N

.
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organiZations of goals and structure which, are dependeut
ik .  upon technological and environmental forces, rather th#n proper-
(39 ) '

ties to be managed at will. The four models heASuggests,

_ the firm (bargaining and satlsfylng), the rational system
(analysis and persuaszon, max1m121ng), the garbage can (com=-
ing and going, waltlng and strategic agglomeratlon), and po-
litical (contentlon, struggle, force and domination) refer to;‘**
contextual variables of goal compatlblllty, con51stency of :
gartlclpatlon, resource constratints and norms agains redlselyx
tributlon,’ |
Drawing“upon the most prominent court studies, Mohr
suggests‘that courts switch from‘the firm model of plea
bargalnlng‘to the polltlcal model of adversarial decmslon-
maklng. The key to this conceptlon is to 1dent1fy why this
switching takes place‘and under what conditions.

vy
sis suggests that the institutional capacity of lower courts

Mohr's analy-

is broad.and enables them to respond to, situations which de-

mand,specifio kinds of attention.and handling.
s :

In Mather's study of ;he L.A. county courts, eighty-seven

peroentlof the cases- not dismissed were settled by implicit

or explicit plea bargainin%?(4° ) ‘The analysis strongly sug-

gests that, by tradition, certain cypes of oases were expec-

ted to.go to trial. These were the cases in which the goals

I - © “where the cooperation implicit in plea-bargaining was absent. .

| . : \L“

£ the ‘participants would understandably be the least compatible,
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The.prime example is the case that must be considered "serious"
aﬂd that also contains a reasonable doubt as to the gullt
of the defendant.

Thesa factors, seriousness and reasonable

vdoubt,nsuggest that one can swmtch from a "crime" control model

'rply;ng upon the efficiency of the pre-trial screening to a
S v -
‘due process model.. The latter relies upon the advexsary process for detex

iining guilt or innocence when indeed.rhe pre—-trial processes
.have not succeeded in sufficienfly eliminating all doubt,
‘and where-theaoffense~is sufficiently serious as to merit
-special care in makingVanYnfinal determination about punish-—
ent. |
Because of traditieon, resource constraints:and norms
against redistribution are lower in serious ‘and doubtful

cases. just as the compatibility of goals is lower. It ap-

\

pearslto be understood by all major‘partlclpants that the.
limited time and.energy available for‘adversarial, redistri—
butlve processes, would be reserved for just such cases.
?Pe process of selection of cases for trlal
appears not to be random, nor arbitrary nor even for the most
pargsunilateral. The same flavor of rationed, and rational .
justice is lmparted by many of the examples scattered through-—
out the literature. ' |

There has always exlsted a re;ognlved distinction be-
'twen""cases of no importance" and others, and the hlerarchl--\tg

cal lelSlons of labor within the Judic1al system has from
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offenses -- especially very numerous petty offenses ~- can be handled

§

.and petty, and the consequent processes, are notz co-extensive wrth

from typical patternS'offcommitting‘procedures and. the characteristics

earlrest times reflected thls.(éz) The creatlon of mlsdemeanor

and llmltEd Jur*sdrctron courts rperesents a judgement that certain

in a way which meets the needs of mass production, without seriously

demeaning the constitutional ideals of due procevs;(43)

serious felony cases, every protectlon of constltutlonal right

ought to be\avallable and the system ought to be 'corrected’ to/

'withstand tHe stress placed upon it by the ‘assertion of constltu-

tional rights by large numbers of defendants". (44)

It appears, however, that the dlstlncﬁron between serious

‘the distinction between mrsdemeanor'and felony, but\are a reflection

of experlentlally devegoped understandings of crime and society.

N\
Sud.now s early study ¢ xnstructed categories of 'norral' crimes .
* T

of the offender. (45)

by constructing a matrix along‘two axes, one dlstlngulshlng serious

from lrggt offenses, and the other dlstlngulshrng 'dead.bang from

cases w1th reasonable doubt.(46)

and do not demand the full array of‘constltutlonally protected
AN

proced .m

doubt enjoy the fully panoply of adversary procedure.

are beginning to identify more fully the characteristics of

v
[

offenses, thoseﬁwhiCh merit and demand differeﬂt proceedings.
Arnold Enker has praposed a scheme for 1dentrfy1ng the

serlousness of limited jurLSldlcthn cases in terms of whether
* \\ .
they seem tofrequlre counsel, and therefore a more faithful -

adherence to adversarlal process. Hrs crlterla refer to the

K clarity of the deflnrtlon of the offense and the likellhood

¥
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Mather observed that cases could be typed

Most cases are light/dead,bang

The more serious and especmally those with reasonable
Researchers

serlous
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not he is gu:.lty.‘

) ) IV.26

/ o . - ,
that the d@fendantfcan make a competent judgement about hls/her 1

own guilt hr lnnocence. He suggests that drunkenness cases

‘represent one extreme of clarrty where there 1« little ambr-

gu;ty about the evrdence, and little doubt as- to the gurlt

of the party.; /

disorderly eondvct,_whxch is a vague offense and therefore

Aﬁ;the other extreme of a contrnuum, there is
oiten drfflcult\to determine whether the partlcular behavior
falls w1th1n the legally proscrlbed boundarles. - Ror these

klnds of offenses, counsel will have a greater impact upon

-the system»and thevpersoh. Enker suggests that hon—suppggt

i
cases, gambling, shopllftlng, minor vices and theft are more

N

. like: drur nness ﬁ

and.clear.and the/defendant <can fairly well,know whether or
Vagrancy, breaches of the peaces are
more like disorderly'conductuﬁharges and more in need of
counsel. b

Yy )
and suggests that they ar often”just the tip of some more

”\ a3 . (B * . [} )
Enker places minor assaults somewhere in the middle,

complicated set of events. "While the elements of the prima
facie crime are simple, the liklihood of an jasue of sCfE\u
defense belng so great and the ambiguities of thls defense

being what they are, I would probably put srmple assault

2

next in my order'of.prlorrtles after the disarderly conduct
group," in need of}counsel«and therefore more serious, in
terms of demahding mdre dueiprocess'(47 )

Serious- cases oan be drstrn(\\shed not only by the

‘~nature of the offen e, which usually mans personal.VLQlence

0
L or a professronal“ Erime, but by the relatlonshlp between

2(

‘the V1ctrm and the offender. The Vera study reported that

.in nearly half of the cases studred in New York City, the

-

@

that proscrlbed behavior is rather-speclflc
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v1ct1m and offender had a“ relatlonshlp in nearly half of

" the “vrctlm" crlm@s.('48)h
S

IV.27
The range varled from® twenty per-
. cent in automoblle thefts, to szxty nine percent ln assault

‘~and eighty three percent in- cases of rape. \Even among t

=

ditional stranger cases of burglary (thlrty-nzne orecent) and

of robbery (thlrty six percent) a relatlonshlp between the
(,( .

vietim and offender uas dlscovered P b v', - D

/

=

Y o " ‘A

.9 u

The pres”hce of a prevzous relatlonshln places these
cases into” tne category of less serious or’"junk“ cases, be~ e

W)

cause thej are more dlfflCult to prosecute and because they

usually-rnvolve crrcumstances, ‘because of the relatlonshlp
of the partles, Wthh mltlgates agaln t.dete\hzhlng any clear,

guilt on the part.of the offender. JOften, too, the vrctdm

will not cooperate,rn ‘the prosecutlon because of the relat—ﬁ

ionshfpmr Frequently the event is the result of" some long

or srmmerlng dlspute, aftern whlchotho\oartles have

.o Vo

'standing

ﬁgreconC1led ‘and the v1ct1m is no longer interested in seelng
ES @ .‘i\ .

The prosecutor has lost hlslw1tness.

=

the offender punlshed.

\
i\
’—5@-—53
. i3

These types of cases, which.according to the study represent

-

nearly half of the crlmlnal caseload in the lower courts, s

L3
e}

Usuggest a need for confllct resolutlon mechanlsm as much as

rule enforcement.

The data further suggest that convzctlon rates are lower

where there hals been a- prior relatlonshlp, ang where there °

722

are real" crlmes, offensef against strangers, the convice . /

f e

*tlon rates are hrgher. Moreover, where the offense;ls,one

between strangers, there ﬁ
&

The study reported a“seventy flve percent. convzctlon rate

rarely a reductron to a mlsdemeagor.

on "strangerﬂ‘cases,‘and a fourteen percent conviction rate

on cases where there had been a prior relationshp, thus con-
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f flrmlng\the observatlon that there is a corresponden«ea

: w1th1n thé crzmlnal process,

':reductlons are made 'ln the lnterests of Justlce'"(so)

@

A Fe e | 'Iv.28
S S -

\ i = g |

v a8 between

" the outhme of the process and the offense. -
' The &

i

(e

V}dence suggests qulte strongly that the adjhifment

through plea. bargalnlng, charge
reductlon, and dlscretlonary sentencing reflects reasoned

accomodatlons to clrcumstances.' These srtuatlons are not

i
‘acc1dental or unavoldable bUL aSpects of real situations whlch

~dlst1ngulsh éertaln behavror as dangerous, serlous, crlmlnal'

~and 1n need of careful judlc1al handllng £rom behavzor which lsk
less” serlous, The credlblllty of the w1tnesses, evaluatlons
of'the worth of the crlme and, convzctablllty of the person are -
'dec;s;ons whlch professronallsm and experience of the crlmlnal

process train the partlclpants to be able to make.

.(\

The.crux of the ev1dence demonstrates, therefore, that

1the sw1tch1ng and trlage is not lrratlonal f Moreover, legal

hlstorlans have begun to point out that flexlblllty has been

a characterlstlcs f the crlmlnal process for a long tlme, and

‘ «\
‘that plea bargarnlng ls not necessarlly a modern or pathologlcal

(49) . \

&£ =
feature. More than helng a resonse to overcrow1ng, low

quality personnel, laz lness, stupldlty, and flnanclal rewards,

=4 R
blea bargalnlng is becoming descrlbed ln terms which suggest that
lt prov1des that opportunlty for substantive justlce whlch we

haVe argued is characterlstlc of lower courts. ‘Feeley states that

#crltlcs of plea bargalnlng ﬁgnore the fact that "many charge

oa]

He. puts

, plea bargalnlng'an the same category &s other 1egal flctlons,

such as equity orocesses whlch facllltate an adjustment between

uorocedures and substantlve goals.

(\;/

A consensus is beglnnlng to emerge, therefore, that, models

RO
(30 : o 4 o

© ¢f the courts are not exclu51ve, but descrlptlons of actrvrtles
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‘occurring at one or another time,. deoending upon the circumstances. 3 o e A 5

This accounts for the two faced appearance of 'the courts. From i* e i o ~ i };

the‘bottom up, from ‘the perspective_of the litigant, the courts

&
>

are formalistic, often time-consuming irrelevant rituals. From the top

down, from the perspective of the professional elite; and‘thee&“T

higher courts, they appear-infornal,vdisordered, fnon-legaif.
,éerhaps one canfregard the court‘asva;market place of dispute

‘resolution deVices, deCiSionmaking systems in Mohr's terminology

and.beginnto formalize the. sw1tching dev1ces andﬁﬁécessbility 2

of the different processes in order to insure equity aﬁﬁ B = L Tt e

regqularity of access?::§>fhaps lL.lS:POSSlble to regard Mohr'

//"7

four'dimenSions of deciSionmkaing as more. of less predominate Lo 1 v__,k’°f'bx

AT,
-
-
S

b

‘models in different kinds.of,courts, that different‘styles of

adjudication and decisionmaking exist in different setting and S

¥
] : %
F
S
=

e

R
3
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j

that the style‘andswork‘adjust;and accomodate to each other.

fw

Cratsley's conception of the limited jurisdiction.courts'as

#
yel
x

community éeﬁﬁts offering alternative dispute~resolution within

N R SRR
the Judicial system speaks chrectly to th:.s issue of5 f)ormalpizing - ‘
“the access to a variety of decisionmkaing processes. Cratsley * : : . o R T ' it

Pt
1 o |
@
+
i

B

aescribes the lower courts as fora for a variety of alternatives '

cluding but not excluSively adjudication. The rangefof
4

~mechanisms varies but also includes less formal adjudication

"

W

arbitration and an array of screening processes. It»also includes
I

several fact finding mechanisms, diverSion programs, media-

Do

O

Ztion, information and referral services. Cratsley suggests

%

'in specialized houSing, traffic and even juvenile courts T ii S e sl e o c e

that the creation of alternative dispute resolution)mechan-

‘o

"isms will have little effect upon the volume cr~duties prob—

lem in the lower courts because. the courts are not really
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overwhelmed wrth work Judges hours are not excessrve, and

5

ment in the’alternatlve mechanlsms. " Purther, if avoldance

is a common‘technioue Of disputearesolutibn; many‘disputes

do not come to court and for those that do, a non-bzndlng
mechanlsm would have llttle effect upon the conflrcts where

a.coercrve lnstltutlon-ls necessary.

w

tlnue to need advice about legal rlqhts and the prollfera-

’Dlsputants,WLll con-

tlon of fora would only exacerbate our already dlmlnrshed

capacity to prov1de professronal and.competent legal counsel-

The argument.that the courts can and do prov1de a range

Cof deczs;onmakrng processes, or dlspute resoTutron mechanlsms

‘ \

which arecrespon51ve to both substantlve and procedural concerns, o

G ‘\

Moreover, lt is compelllng becausé it rests

\w

is perSuasmve-

upon a reasoned and experlentlally developed understandlng
\
that courts have a unlqpe capaclty whlch alternatlve mechanlsms

[2) \

do not/share the ablllty to prov1de legltlmate and compulsory

solutions to problems.

B

drst

. 7 o,
3. :Demand RespOnSiveness. why PeopleYGo to° Cdﬁrt. }
Although many studles report that none of the partlc;pantsl

o (52)
in court wish to be there they are there nonetheless.

5 ;/

& . !
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judges would of necessrty have to have some addltlonal lnvolve—f
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>‘that when people go to court they seek an authorltatlve thlrdki

‘ and lndlcates that the mtmbers of the communlty who take thelr
‘ option depends upon the particular tactical,position Of“the
other optlons, but it ls recognrzed that the court provrdes

; alternatlve dlspute resolutlon fora conflrmed thls observatlon.

(&)

) A Boston res;dent who had vrsrted a local urban

b | L Iva3l

There must be somethlng avallable in court, that is avallable &

<

Several pleces of recent data conflrm the notien

VVVVV

no wherevelse.

' party decrsron, a thxrd party w1th an 1ndependent voice and

~ power as a sanctlon to best thelr opponent, or as a means to -

0

erd the issue. Sally Merry'ststudy "Golng to Court" detalls

the dlsputlng strategles of members of an urban hous;ng pro;ect
dlsputezto court, are~adopt1ng!one of several.posslble ‘options
for'resolving disputes. The utilization of any particular
partles, but in. all cases, the partles seek an end to the confllct,

or a v1ctory, Lumprng lt, av01dance, endurance, vzolence are

N
rts own&dlstlnctlve effect' legltlmate and compulsory resolutlon.
Recent testrmony before a Senate hearlng on the creatlon of

.court, stated
that when she went +to court‘for help, she was seeklng "someone
ln authorlty to tell hlm(her husband) to leave me alone" (54)
Those who use the law, admlnlstrators, lawyers, law enforcement
offlcers and citizens, seek to allgn the powers: of%the pollty :
on a given ‘side of theylssue. They seek to have a resolution )
to. a dlspute lmposed as a non-otplonal solutlon. |

g Durlng July and August 1979, we asked 786 ,cltlzens who 2
brought complalnts to the Cambrrdge Dlstrlct-Court, Cambridge
Massachusetts, why they came to court and what they expected '

to happen. Over eighty percent filed complaxnts seeklng some form

4

of resolutlon of therr problem. They were not anxlous to have

(53)

.
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- thé matter‘prosecuted,

5
N

Of those elghty percent, many sought. - TV 32

lnterventlon ‘and servxce, especwally in cases of abuse or
3]

assault..One ‘thixd of the complarnts were buszness related

lssues bad checks, frauds,,deceptlons of some . sort.,_And

,these complalnants also sought resolutlon, ln thls case
,restltutlon, 1n preference to prosecutlon. of the 786 complalnts
40 were for w1fe abuse They were. referred to ‘the court from
a varlety of sources: 85“came from the Welfare department,

80 were requestlng hearlngs on motor vehrcle cltatlonsd 260

were recommended by some.offlclal peacekeeplng or prosecutorlal
offzcer, 248 were.buslness losses, 12 were sent by nelghbors,

8 by leggl servrces, 4 by a hosprtal and 7 from a soclal worker.

e —— — ok b i ;

If‘cltlzens brzng‘to court a vast array of problems,
and can be satlsfactorlly serviced by a varrety of mechanlsms :
and processes w1th1n the court, rt suggests that the core of
- our dllemma Or‘"CIISlS" in the.courts lles im too strlct\ad-

, herence”torakconceptlon of law concelved only in terms of

@ narrow definition of adversarial adjudication. Skolnick

clued us to thls when he noted that ‘the. dllemma of the adver—

sary system, the basrc model of our legal system, arose from

o

the fact that- the tendencles toward coercion lnherent in
pthe Amerlcal admlnlstratlon of Justlce, dev;ated from the

confllct model of adversarlness but d1d not demonstrably

& lmpede the quallty of representatlon, and 1mp11c1tly, justlce.(55 )

. Thls ralsed a suspicion about the wisdom of perpetually ap-

plyzng a model ‘which ls lnoperatlve.yfIt suggests, perhaps,

53 “

a preoccuptlon w1th straw men. ‘In the attempt to make sense

'L\,

“of the legal process, ltS complexxtles and vagarltles, we M

percelve patterns, and roles, and functlons. We see that
‘w}law does lndeed lnvolve rule enfqrcement, and that it does
‘.offer a means;of settllng dlsputes. But‘we tend to look too -
close,~>We forget"to look at the roots. |

@, . o . & . ) < o
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‘Pe#haps it is too simplistiC, or on the other hand, too theo-

in 'the courtroom. .

proofs and‘argument for a decision in. his favor.

.y e : ' , . o
retical and abstruse, too removed from what we think we see

We have to take a closer loock at what we expect of the

2

adversary'sfstem; It seems to be understood primarily in

the context.of adjudication, and vice versa. Lon Fuller

has aeflned adjuolcatlon in terms of the institutionally pro-
tected opportunlty it affords an affected party to present
Fuller's

definition is offered, however, ln the context of a discus~

sion of the kinds'of issues which are particularly appro-

priate for adjudication, and as a criteria for siphoning

off those %that are inappropriate. Iy is a formulation which

"is intended to provide contextual meaning to the ‘notion of .

having one's day in court. R | ' :

- "Adjudication is a form of social decision which is
¢characterized by a pecular mode of participation ac-
corded to the affected party, this participation con-
sisting in the opportunity to ﬁiésent proofs and-ar-
guments for a decision in his favor. Whatever lmpalrs
the meaning and force of that participation impairs
the integrity of adjudication itself. This partici-
pation is seriously impaired where an attempt is made .
to deal with problem where the polycentric element,
as here deflned, is important and significant. Ad-
judication is a mode of decision badly suited for
the solution of polycentric problems. When it is
serlously misused in this direction the rule of law
is itself impaired." ( .56 )

(o) Q

‘

It is a conception of -adjudication and law based upon

- democratic, participatory values. It asserts that truth, or
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identified

' mean, however, that if lawvers talk to

IV. 34

the procf” of one's‘gﬁilt can only, and ougﬁt‘only, to be

g
It does not

determined through.anoargument or open debate.
‘each other, confer,
and negotiate, are not enemies, that a&versariness,or the
adversary process is destroyed. While the model is theoretically
of eonﬁlict.and_battle, it can be so only in a symbolic sense.
Qooperation, collegiality, and’negotiation do not.ih principle
challenge the working assumption that throﬁgh'a.contest of g}ts
andfargumentatlon, the trxuth will out. If -adjustment, resolution
Or'remedy without.regard to truth, is an‘objective, adversariness
may: indeed. beless relevant. But‘one‘mﬁst, then. question,
and.examlne carefully the premises of a process, for example
medzatlon, which is less concerned w1th 'truth'. (57 )
But Fuller stated the problem himself when he wrote that

"the essence of the judicial.function lies not in the sub-

.‘ stance of the“conolusions reached but. in the procedures by

which the substance is quaranteed?. The procedure ianot
solely, however, the adversary process, but the delegation

to a,third party of the ability,tokcompel solution to a problem
and issue before it and ability to secure review of this. If we take a care-
ﬁﬁ.Ioﬂ:atx&nthﬁudhxmﬂmvﬁu#ﬁhgﬂmﬁns,WE see that whatever functions can he

and‘indeed‘a myriad are possible, in all his jobszﬂandtall

\

his functions, whatever else a judge does, he/she authorizes‘

the use of force, implicitly, if not explicitly to compel

- solution to a problem.(sg)gIt is for this reason that people

so

go to court, and this procedure that characterizes adjudication. ¢
Citizens demand resolution of their troubles\aﬁdlthe courts

respond. Because the court provides this responsiveness)

people go there. " But, the myriad of remedies, and resolutions

. ) ‘ . . A / » .
which the court provides to citizens' troubles appears chaotic

S
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provmding therapy to an alcoholic, ]Ob traihing for Lhe an-

tc problems rather than crimes.

of adjudicating a case, a catalog of

l“?,? , . :
beécause we want to understand what is legal about lt By -

kemployed, rehab:.litation for a drug addict the courts respond

It appears that. they go beyond

~ . narrowly. aSSigned powers, that is judgement of guilt or innocence,

determinations of winners and lOEErSln.f§Shlonlng indiVidualized

solutions to cases of grievance, trouble or differences of

‘interests and values. But, it-is not a chaotic enterprise. People

. : e .
come to court because the courts respond to(their trouble.

-An analbgy between the courts and the praotice‘of‘medicine

was. recently suggested to me i order to~illustrate the thematic ﬁi

unity of the.judic131 enterprise, and work of responsnve agencies:
If a doctor diagnoses aschild to be in need. of‘ascorbic ac1d
he/she may suggest to the parents that they feed the child 4

great quantities of orange juice. The parents may raspond,

[}

that their child does not drlnkorange juice or eat any citrus

fruits,“and is generally a 'difficult' eater. The doctor will

often provide hints, suggestions, advnce about child rearing,

and discipline, ways of regulating children s habits. 1Is this

strictly a medical problem? Will the advice about discipline
he strictly related to the child's need for ascorbic acid? In

the same wayﬂ that the judge may do many things in the course
: which'-umy would be
difficult to»justify in terms of-judging , the would nevertheless

be subsumed and ordered by it. It is not, just as the doctor's

ekxcursions into family discipline are not, irrational,ﬁirrelevant

~ disordered or chaotic.

r
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D. Conclusion.

”,mThe suggestion that courts can prOVide alternative styles

0 g
of adjudicaticn, and ]ustice, within the framework of the rule

of law raises critical questions about our fundamental under-

standing of the‘role of law in society. I can provide no

: definitive answers to such questions, I hope, however, ‘that I

gcan shec scme lignt on tbese issues andnindicate some directions
. 3

for future research.

By the rule of law we mean. something more generalize than

therspecxfic*legal rules of aﬂparticular~time, or class; more
(60)

”Uthan the partlcular'procedures of some court, or'culture.

I thlnk our understanding of courts, ‘and particularly of limited

jurisdictionxccurtS‘as a distinct adjudicative forum, needs to

. befplaced!within an unabashed affirmation of this most elemental

‘notion of law as the regulation of the use of‘force and provision

of authoritative oompulsory remedies in a society.( ;) Once done,i

it becomes clearer that within the rule of law, as a regulation
. of the use of force, there lies the possibility of a variety of

forms. and styles of adjudication. ‘
Not all legal systems operate the same way. And while they

| may be producing for~soc1ety Similar results in terms of general s

social purposes, such as the regulation of the use of force, ‘

rule.enforcement, dispute resolution, they may do lt in different

\ways.~ .
. We have too great a need for neat and tidy cateéories,
for rationality of a simple sort. The impulse in modern societies
toward hureaucratization,wimpersonal rules apllied impersonally.
the tendency toward what weber called logical formal rationality,

leads us to reject those aspects of the laws.which do not'

o
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- evolved and adopted.

| peace in this way.

..adjudication.

o ' \\‘

fit squarely within the formal outlines of the modelvwe have
The tensions inherent in a procedurally
formal rational system of law arise from the inability to flt ”;5

hug\\abehavzor into neat and tidy categorles. And, the tens;ons
e

ar‘.p rticularly great in a system where democratic values and
R LS N

w \
. o \

The adversarial system of Anglo-Amerlcan law has within
e .
it aspects of formal rationality, merged with concerns for

4

¢
Moreover,,;tscontalns,\because of its

a participatory ethos prevails.

substantive justice.

substantive concerns with democratic‘principles, aspects of
v ‘ % X e

substantiyely irrational 'demccratic' law, such as the. jury,

and even procedurally irrational aspects such as oaths. The

desire to 'do justice', but have it‘donetinoa‘regular, procedurally

< o . : o e

correct way, according to the rule of law characterizes tie
' / 0

dilemma of western legal systems.; It is perhaps the "crisis

(62) |
of the llberal state" as one author has stated/lt. It

arises from two sources. factual lnequallty .coupled to formal

legal equallty and the need to achieve substantlve\endj/that

/

[

conflict with procedural formal rationality. /o
/Y '/
The lower courts have repeatedly been. talked about in terms
/

of prcvidlng a klndaof Khadl Justlﬂe, antlthetlcal to'lﬁglcal

Weber described the Engllsh JUSLLCES of the
S
"The courts of the justices of the peace,

formal rationality.

j }
which dealt with the dally troubles and misdemeanors of the masses,
i f
were 1nformal and represented Khadl Justlce to an ?xtent completely
(63 ) . Y

unknown on the continent": They provided a klPd of substantive,

lrratlonal, emplrlcal justlce inconsistent, Weber says, with

capitalist interests in procedural, regular and predlctable
D /

They prov1ded a klnd of safety Valve against

g s i
’ \ !
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formallsm. "In Khada justlce, there are no ratlonal bases of"

- ]udgement' at all, and in the pure form of empirical justice we
: - do not find such rational bases, at’ least in the

n(64)

sense that we’

¢
4

are usmng the term. Webexr used the term'ratlonal to mean an

ordered, structured relatlonshlp between means andwends, which

was not limited to being reasonable. Khadxtﬂustlce lS undn zstood

. as belng blatantlv emolrlcal decxslonmka|ng, partlcularLSLlc and
,;not:subject to orderedaprlnCLpleSwof substance or procedure. It°

isfnot.‘“ratighal in the sense of being part of an 'ordered scheme'

but it may nevertheless be reasonable.ln that,lt flows from a due

= #

exercise of reason. h I - §

s To identify aspects of Khadi justice in' the limited jurisdiction

&

courts as afreversal‘or anomaly within the rule of law may be
mlstaken. Cr td?lsm of Khadi. justlce as lrratlonal Or not consistent
* with modern conceptlons of the rule of law ignores a. hlstory )

of unclear boundarres between substantlve ratlonalr.y“and proced-

ural ratlonallty, between leglslatlve forums and adjudlcatlve

9

forums. Therﬂ are abundant examples of the lack of. clarlty

between OfflClal forums for determlng rights, establlshlng

a

rule3f and settllng dlsputes. The hlstorlcal incidents of a mix

of 3%d1c1&l and leglslatlve, between decldlng rights and creatlng

o

rights, is not the exceptlon but more the rule.(ss) For example,

<;77 .hhe lrgislature of Massachusetts is called and was in the seven-

[

teenth century the General Lourt. In the elghteenth century,

B l’\\;

divorces were obtained by personal laws passed by the Commonwealth.
Rather, it would seem that the lower courts are srmply the (;/\\
i =) o \ :

forum within the leqal system where lts rnherent tensions ﬁre jTV\

bezng worked out. A [

&) ‘ o'
Perhaps,the crisis®of the adversary system, as an examplée
5 >
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'Qa polltlcally Lndependent, modern and rational system.

: Frrlved at ln more 1nformal methods.

. / :
it can only provide through lts own unrqueo

-3

.of the several tensions lnherent w%thln the rule' of law, and as

4
the majorlfocus ot criticism w1th1n the limited jurlsdlctlon

o courts, can best be understood ln more experlentlal terms if

7
% .
we conceive of Lts in terms of’ a lltrgant in tn@ courtroom

AdVersarlness lS taken to set limits. to adjudication in y

terms of the lltlgants raght to present ev1dence. 0n~the"

AT

‘e‘ ‘the evmdence presented, and not on the basrs of i

7 e avieent

anythlng else, a decrsmon lS to be made.

basl

This.-is the lrtigant”s

@

llnterest in the matter-and t@? guarantee of partlclpatlonggh

i

But,

k therlltlgant is hurtlng 1n=some:way and,has a need, and a

desrre, otherw1se why be in court, to have that.parn mended.

However, the publlc has an lnterest in generalrz;ng the

’\!

solutlon to thrs lltlgant s- problem, of provrdlng a unlversally

or‘communally avallable.remedy. Problems are resolved in _

ban enormous varlety of ways, . only one of whlch, we now know,

is law. Bohannon descrlbed the dl ference between lnformal

<

modes of'settllng dlsputes andtthrs legal way in terms of

a process or renlnstltutlonallzatron of the norms and solutlonslfgv

(65a) The legal system

o

, prov:.des a- means for redorng, so to speak, and general:.z:.ng,

o e (D 7

o
what is culturally and 1nformally develobed. The.prlce of

Do s

law, as a redlnstltutronallzatlon/ok soclally arrlved at cr
)

solutlons, is that the solutlons to partlcular prohlems be based

‘only upon the ev1denceyand proof that can&be presented through

"those lnstltutlonal forms and procedures, and not upon the

<

N,

persona% lltlgant s hurt.

. legal procedures.

4" o . ) - - e
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" the law, to deal- with it.

e The need to have ready for=a for dlspute resolution

. alcoholign

o

Thls is what E .P. Thompson was referrrng to when he wrote in

-history of the Black Acts of theEncllshrullng class creatlng
=

a remédy whlch allowed others to use it as well, that was the

prmgﬁ the Engllshogentry pald for- thelr pr1v11ege to be free

(66) . S
from the_ tyranny of the king. e o

;But,‘thiS‘is an impdrtant‘but,°there is also a.publick

interest‘in‘mitigating the»force of law. There is a social

”

‘ lnterest in seelng that when a hurt.rs translated lnto annlssue,

tormulated ln legal terms, that the hurtcaets taken care 'of too.

There 1s the public lnterest ln preventlng the damages that.

‘flow from.the accumulated personal hurts,‘such,as alcoholrsm,

O

drug abuse, chlld n_glect etc.f

What.Webér'so artlculately ldentlfled and I am struggllng

,-f(

to convey\\s the dlstance between a. lltlgant's conceptlon of

his troublh/ hurt and pain, and the judge's ablllty, w:.tn‘ln\§
@. : ’

This‘distance'needs?some modulation.s

h

/rkMoreoever,‘there‘ls a,tenden~y in legal systems of lncreaSLng

ratlanallty to develop increasingly formal rules and procedures,

generallzatlons Qf i
o

between the lltlgants hurt and the court's ablllty‘to remedy

tances of hurt which lncrease the distance

it. Thls is the tension that persrsts between the Weberlan

r;types of legal systems, ‘between lI'egal formal rationality‘and

substantive justice. , . B

Pl

is agreed upon. The complexlty‘of soclal grrevances,'and

disputes is also:appreciatEd;‘ Whether it be the sources of

drug‘ abuse or familidl lnstablllty, the problems

4

“whdich show up .in. court do mot often allow of easy answers

a

Aﬁd, Pound's warning about the consequences of allow1ng small

34

, :njustlces to £fester in the body polltrcs is also well heeded
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o But, somehow the courts are deemed inappropriate.

'Again, as R

: always, the problem admlts of £wo approaches. Plther the courts
are not measurlng up to the procedural formallty we expect ol . ? jfﬂﬁ :

- law, and are therefore unable o provrde the semblances of ,‘ o h

A justlce which are essentaal to the legltzmate resolutlon of b_ ,f t‘

dlspute"' or, the technlques, procedures, specral competence | PR

it . I

~of the cofrts is too narrow to adeguately handle the comolexlty ST

- of modern dlsputes. There is an efrorg>ln current reform

movement -to avord the damages from tradltlonal legal solutlons,

of We want what the
/ vcourts dan offer in terms. of‘regularlty, generallty, predlct- o
'i - E
ab111t7/and.equallty of treatment, of judgments on the facts

not oprersons, Wezwant;that‘attﬁorltatrve resolut;on of ‘

¢dlsputés-w1thout,the prrce of dlstortlon of complalnt or

/ S S , ; :

Net, we hre not so naive as, to assume that our dlsagreements
are #hat much more . complex than our ancient forbearers were.

Havelproblems all of a sudden beoome polycentric? Isn't lt‘
more llkely that we have developed, as is the tendency ln

!
ratmonal%legal systems, suffrcrentlj-narrower and narrower

<

conceptions of approprlate matters to be handled: through

* &\\l

o defined and speczfled legal nrocedures that we. have lost “'t : [j
the opportunlty of making use of 1ts uriique servrces (57) |

L Surely, this has been the pattern throughout our legal

ﬁhlstory.; Increasrng formalrzatlon of one process whrch §S

N

S

@

" has lrm;ted its social utzllty has led to the development

o

o

f

\
\

, Vof %lternatlve mechanlsms for handlrng +those 1ssue§; But, .

Qo

\
we have not gone outside the law. Rather, we have J.ncorporateq

N . i

those alternatives within the law.

A

D e iy e PR e e et

% |

@ .
ot s s

<

nvgzlnterpersonal, or‘soclal dlsputes? What would rt mean to- asslgn
Vfﬂfamlllal dlsputes to medlators and theraprsts’

: non-judlclal d;spute han lers be"

n:countrzes,{

ex;sts, there is a pressrng need to settle.

"by some generallzed, unlversally appllrable rules, i.e.law.

J\/,‘ : o N . : : . Lo J‘J’

What would rt mean to have managers or meqlators resolve*

Who‘ought these

nhat lncentlves would thej

have to lnduce partles to negotlate,~or to settle ahelr dlfferences°

o These are the klnds of questlons whlch are belng asked about the

creatlon of alternatlves tc adjudlcatlon for the resolutlon of -

| d:-sputes.f‘ AEEE T

The.llterature on. small,scale socretles and SOCLallst
=\
as werl'as labor-relatlons in the United States,

where medratlonmhas often. served as the.predomrnant.mode of

‘ handlrng drsputes, suggests several characterlstlcs of the

process*whlch may or may not occur?rn the: Amerlcan context.

Med;atron LS occasronally coercmve, settlements arewsubject
L0

‘to communlty social norms and it is under the control of -

Q

prom;nent polltrcal powerful flgures. Noreover, where medlatlon

In the Anerlcan
settlng, does mediation in fact rely lmpllcrtly,on the

N
ooercrgn of soclal norms and community structures? /Qan it

'be effective without this coercion? Can mediation érovide

8

‘settlements'perceived;as>satisfactory only in certain kinds .

of’llmlted social relatlonshlps andnrestrlcted kinds' of

dlsputes° And, does medla lon fundamentally assume a level

of consensus not demanded by adjudrcatlon, here understood / :

szmply as thlrd party. dec1sronmak1ng, and whch may not

exist in Amerlcan society? Flnally, do we w15h to assrgn B &

“‘this kind of personalized'influence to lnstltutlons unregulated'“

A F
The questlons come down to determlng how far Judges can

V.42
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‘go ln the dzrectlon of dlspute resolutlon beyond the bounds B

,person and personallty.ﬂ

" variety,

Py

-

and outs;de of the formal procedures of adversarlal adgud;catzon’

ffWhat means can be establlshed for varlable responsmve dec1szon«

maklng, able to deal. w1th complet soc’al lssues, and yet :

~reta1n that rubrlc of law, which we understand regulates and

legltlmates the use cf force in soclety, and shrouds the

1nd1v1dual from unwelcome, lllegltlmate lntruslons upon his

o

- perhaps a legal system can lncorporatevw1th1n Ltself

“’dlfferent styles of adjudlcatlon, we know frdm the examlnatlon

of‘the«llmlted jurlsdlctlon ccurts that it does. But-thls )

be it Xhadi justlce, formal legal ratzonalty, due

Le>process, mustnremaln w1th1n the legal system and not out51de

l of ;L. We~requnre that protectlon of llmltEd and regulated

kcoerrlon for the ex1stence of predlctable and peaceful coerc;on.

The alternatlve to this is personallzed and.partlcularastlc,

rooted 1n more. consensual and less confllcted societies, where

the norms ‘and rules of behavzor are clearer, and the sphere of

1ndav1dualrty more constrlcted.

formallty and technlcallty at certaln stages, if not throughout,

If the prlce of law is procedural ’

“then, that is the prlce we pay for lnsurlng the anonymlty, freedom

to deviate, go agalnst the rules, Wthh is necessary for’]ustlce .(68)
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i STATE ‘Number of judgee' : COPBTTf \ VCRIHINAL JURISDICTION . ﬁ CIVIL JURISDICTION OTHER JURISDICTION | "
. . . . X . , . b f if
Amu" 73 /87  District¥* f OTP: FP: T - IR $5,ooo . Juvenile e
, ; Cee n330 /397 Municipal = oV o | EE . R ‘ =
' . - 68 / 68 Probate o o ‘ - R - Probate - : !
AK 4/28 - bistrict '12/$500; FP; oV . '$10,000 -
' 56 / 56 Magistrates Division 12/$500; Fp; oy @10 000

o T | o Az 84 /84 Justice 6/$300; FP . $1,000 . e o B Lo

70/ 90 City Magistrate P 6/$300; T; OV ‘ - g S0

P

S

?i
f@

75y /15 q County ’ ' -~ o ' - » Claims vs.
» Cout vf Common Pleas‘. - e T o 81,500 S
9L / 95 % Municipal 12/$250; FP - % $300
: ; S .9/ 9 7 Justice of Peace : 12/$250; FP; T - ' $300
. , o o : ‘ 2/ 2  Ppolice . - 12/$250;.7; OV ; $300
S : 80 /80 - City Courxts% . = - .12/$286; T; oy ~ $300

. o . ca ' 84 /425  Municipal - OTP; FP; Ty OV : $5,000 sc $500 .
T : Ny : -175 /°175 . Justice IR 12/$1 000; FP; T} OV . $1,000 ‘ . 8C  §500

g : v v ‘ : ‘ T

o NS o E Sl co 63 / 106" County o2/ : .+ §1,000 ‘ L - 5
D . ' : T f - v 7197 / 174 Hunicipal L : Ty ov c . — : :

Dl

L o ‘ A i‘ - o i} * Disagreement in number of courts cited by National Center for State Courtsv State Court Caseload Statistics
RN w o oo _ Annual Report 1976 and American Judicature Society, Courts of Limited Jurisdiction. A National Survcy (1975) ' e ‘ R , ‘
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k STATE Number ﬁQf judges COURVT. CRIMINAL JURIgDICTION C%}{IL JURISDICTION GTHER JlgﬁBISDICTION ;
cr 19 / 61° Court of Common Pleas ° 12/§1,000; FP / ¢5,000 5C . $750
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¥ . E . . S
. ", GA 159 / 159 Probate -\ - T : —— Probate
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R AN, . MS 16 / 20 County MISD; FP $10,000 ' Juvenile
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NV + 15 / 26 Municipal 6/5500; OV $3OQ B '
= 53 / 54 Justice 6/$500; FP . $300. ‘ 0 \
. NH 4L/ 1 . District = 12/$1,000; Fpj OV $3,000 .7~ “Juvenile; SC
' 10 /10" Probate - R == Probate
18 / 44 Municipal** 12/$1,000; Fp; T OV $300 | Juvenile
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- b 21 /29 Juvenile & Qom. Rela, o EEE Juvenile, Dom. Rela,
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PA 564 / 564 Justice - 3/$500; Fp; T $2,000
1/ 22 Phila. Mun, Ct. . 60/65,000; Fp $500
1/ 6 Phila. Traffic T & —-=
171 Pittsburgh city 3/$500; FP; oy -- .
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9% - leéttibf Justice

=
P
o
0

¥
o
IR

w”
NNONONNN NN

; : - : WI 136 :
. ¢ Wy 31 /.60 Municipal* . oV (3/5200) N L
| > . v 34 34 . Justice* s s | 6_/$10.01'war1,:a\,nta‘ ‘ B i $‘1‘,000
: k v ’ i ¢ ‘ o s B ek P, L C. : RIS iy

| . TR . o ; P B W2 R e B Lo ) L e . e | ‘ .

“l

R ;\‘bj ‘

- ,”q" ‘J‘k o ; ’/“ )
",; jm N w ‘
‘ v;“g =N ! * :8
Tuéb % :
B k') . | a ]
: 4
. < 2
. i : = ® ] I o
; C3 O3 C¥ O3 00 03 3 3 63 3 00 3 Y 3 ©3 5 e B == O

.," o

.‘w‘k S » s (i P ﬁ:v‘_‘%‘r:," '. i Kk q o e : L : : : ‘ B T TR

. Pt . -

o
¥

T ey
S

g : . - e e e e e - S e e P T T Y S e et e e




. e e e ot 2 et i o i .: ST TR T T T s ) EETeET "
M . + ! L . N - "-‘7 o L . "
i L ” SARARER D i . . : O OS>
. ~ ‘ : TR o R T . , . Appendix IX. 1 .
: AR - : ER i . . . .
. = k . e ' e y . - : R ) R s '
"- - R L ' - . . ‘ H ; . . ;
. .y mable3s ,
‘”‘ ! ; ' g v o ‘ \‘\ )y
B .
: ; : 9 ) c:mrts of Lm:.ted a.nd Spec:.al Jur:.sd:.ct:.cn by Level of Orgam.zat:.o by -
- = o e State, January 31 1977 *
stace. ) . Seatewide sad digtrice. ¢ . JCannty R Uunicipal snd townshin
N £ ~-Alnbisei . Discrint coures . Famity Court {duttorson county) Municipal courts
. co “ . A Probatc courts Recorder’s courts
,L\f@v). ALBBKA s covssnoassasnsneis .(M;u,lct cfour,t‘l.....s..-........;. None ot this 1eVelisidiaiesissassnnassinne | Hagtatrate courts
. Ty ‘ i "Arsizesa.s .{ Justice courts. None at tnks leval, s, catersiavaos | Maglutrate end pelice courts. ) o !
' L ATKARI B e nsconacssnanse | JUBELCE (T3 ‘the. POACS COUFE.ysiaqs | COUREY COUIEHeeisaerssbosinreesvearninvees | CLEY coures Jamrly called mayors’
e . ) ‘ . ) : Sk N . o courts ). /\
Vil R o i oo o oo L N s . gmu’ Q¢ cosmun pleia B Wanicipri or mnulpll criminsl courts . />
B s i - : S o : Pollce courcs . o /
" e : o : . o S ;
S ‘ff . 4 o Calliorsiaiciossasaseseas | Juseice COUFERsessiisanvaanssiises | Hong AC:this laveliaoeisoececssansosnannas .\m et this levei
) . - © | Mumtespal courts. B S p *
Coternde,..-. “Nous at thts level. County ‘¢ourts,. Denver luventle Court:
| R . R o _ ; C Leaver prabate Court i
¥ ) R 1 ! Denver Supertor Coure
v « ! - : o e \ ! 7 | Hunteipal courcs aise knowe as:
. : R " . . : o b City courts
Y o o R . : . . e Hagiacrats: courts
X . . : Vo N . . : . . . Police maglitrate courts. ”
: e . : . e " Town courts . ' '
: . K : Courts Gf cormon Please...isesieviansaesy | Prodate. coures - S . ’ R
P : ay S L . : ’ '
\ - N | Codkea of doxion PleaByaecsescsoctosoeiiae | Aldnrien’s courts
R TYenily courts . . . Justice courts.
: « e e Registers® courts shunicipal Court (¥ilmington)
[} ’ d v . . . .. . g . . .
g : IR R Rt AR o ’ Distriat of Colusbinesess ! (¥} ¢ S ) . gy
. . B B . o X . B N \ « . . o . .
. ‘” noﬂd’u‘....’.........-..‘.. None- ak this. l-‘nl...........,....p CONRLY COUFLBsc icuisassnsoinvantisanssase | NORG st lMl level ) i .
9 ' ‘ QOOPEAN i nisrisannnisarss | JUBRACH- 01 the Desce courts. (Lce). | County courts atsn wnow ast Recerders' courts -uo luun- aa:
; R = - ) : : . city couu;wuu.:.“.er!y and Washingson City courts : . e
N . Countiaz) . . . Unyora’ courts
‘ ; 5 x . " Couaty Reuurder’s erz 'wmh Cuunty ) Municipal courts
¢ . . ; . Criminal Court {rultna County) -, Police courts
e o : ) ' e F JPrebate Courts also knoen us: . ..
. : - o i . oo . Courts of Ordinary ’ .
¥ ) 4 . N : . ; . 11 .Traffie courts ' > .
‘ s i : - R h . Juvenile or JjuYentle end dowestic .
s . . S relations couris o : : )
E ; . Magiscraces' courts. (Clarke: snd Glyan - . '
: . : . ) N . N
.- < 0 . i .
' B o N 2aall glsim courts : -
o - : Sthce coirts '
T = " . S R : . . / .
P e v tesssasess | Dlatrier ceurts, Xows at uuﬂ:un..... Nowe-a¢ this level RS
5 s s : . . ] . " . . o o
: , o e 10y asassnsesensesessa] (V) 0 . ) . *)
P 4 . . . . e . :
. e . FL14BetAeccvonaiannsnanes [ (8} o O (‘) (23]
: o L7 UV PP PPR IR S RPN TNy lt-o At this l.unl........‘....... County courts ., ‘City courts
s e . . S . Juyerile Cours (Indishepolis-Marion) Hundeipal Coure. (lnduupoun-lnrlon)
. M . B Probate courts (St. Joaaph County and 'ro-n courss N .
@ L . R . . Indtanapalis-Larion) .
) i lﬁ..--.-u-.-h.ui:.-u.‘" (') . v . ) . [ (‘) ’ (l) '
. . @ N - . R . . A3 s ! o : g ;
1 ! ’ T T ] EBMgREaecivasaseninsngens | KRG A8 CN1S 1aValoiesisrecoriavee| HOA® BE 18 VEL eisensnsocinnssnaassass | INNINIDEL ST palice dourts .
1 * - . . hect . . . . b
4 : - - EaaBkY casocssonrancsas | Hone ot thia 1Ovaleiccnancessanses | County COUPTBacasinnorsiarhacresirsisesses | Molice caurts nlso kocwa ss: . :
B - E . . T . Justice of the pasce courts (-gtunnl) City courts y
o N s : . : <} Quarterly courca Municipal courts
w . R N N '
B . ‘ ’ X e i - ] = Justiew of the pyssed seurts Fandly Court (Xas%: Baton Rouge PErish).s.. | CAty cearta
© s BN AN 3 N - . . . - : . . T+ ] Juvendls courts {Cyddo, J.tum-, aad Mayors'® or munl coures
s i - P - Lo : ' Lok e . . ' R : ‘| -Ordeass Parishes) Wunioipal Court of ‘New Orlesas
- A : . i o : i - : Partsh csurts (Joffarses P-rnu) Trafiiec Court of Nev Orlesns .
a . o < s . . = =
5 ¢ 0. . ) Naine. uee. Blatrict eeurt ..)» Noes st this lavel... deisitnssaiens | Pronnre aourts : ‘ =
. J . Maryliad...ivesevarennsos | DIOSPLOT €UPE.ooasoasdedeansenss | Orphona’ cour:‘............~................ Xona at this level. ' 3
ey g ~ B T N -
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i e i I . ] duvesile courts Suniuipsl Coyrt (Beeton) -
Vi N ; . - . .
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s Table 35 (con't.) A :
Stuse Stacevide sad dintrict County : . o] Municipal and township B
Coure of Clalngsosessoiiisnsnanee | Provata eur:i.ag..‘-.;-.....«.-... Coxmes Plaws Court of Detrott K "'.‘-' Stacevide iad alserict
District courts : L : Municipal courcs ' o . - -
o i g y N - - . * (] B
COUNRY COURt®: v isinaaosuneoerasnin Concittation courta (Keanepin asd | Juscice coures g . ; X
, ? unicipal couses . Ramiey Coune . . TOREB. e casrasoiinsinapase :&.- AC AMS lev@l,iiciciiveninnin
Prodate coiires tlan ) ' : N . S
< Justice of the peace courta (fee). Colinty COUKEEs cveetvsarstoasioivesinsaanay Nuaicipal couits sise kneve es: . E L S
K Faslly Court (Hurrison Couaty) " City coupts \ . [
. : Miyera' courss ' : : - . R A
. Police or potice Justice courts - . : o
B o . Y . . JuveRile COMPER . ceicensessonniane
lumn.‘.-....‘........., Nems st this heveliciiiaensnanses Cape: Cirsrdasy Court inf Coumen. Pleds....,, Yumtoipal or police courts D
: . . ~{ Kaginkrage courts L © | 5S¢ Lowls. Court of Criminal Correction o B ! . . ' N o
' ) ¢ . - MI@ b courss. . K R E . . Varmoac.'.., .‘...‘....,‘.'.,., .qutgigh COMFLBaevaisennnsionansne
UORLERR e csecinnciniriese | Nong at this Levelosiiiivinainens | Jubbtem courtaie, ... tesisiresie] Clty courts i . - i . o
. o - Muatoipal eource . . e mvuunu..Q--'------.---i-'-' DLSEFLEL COUFLE. isaraiins'vnsenss
 MODPANKEL it eeirsnacnines | Nome ag thisn leveldesiiiaie COUBEY COMEEBaciesaiinessissnesvinnsassans ‘Wunicipal sourts (Lineeln and O=afa) L : . . i ; COUL e ea et erssaassannns
: . = Tuventle couses ! Laoneater and NV ae &£ ) c ¥ASAIRGLON. (1. oereaeenss | Disitrice dourtd.,.. .
; Y . | sarmy cousties) S f’: ) L A } | “wese Virgiite JUBTIRE COUFtSiavacivrissvsoonsnne
'. envedes | NONE aE. tRIS Lo¥ehocsuiss irnnneses Jnluomru;.....:.........-._..........v.‘ Municjipal courts. <ise Kiewn a8 pelice . L . ’ N )
J - ; k : . : oourts . . . . o
} 1 New Hemphlre.iccsnisenas | DiBtPICE COuPte., . Heseesnsaeenie | PROMALE SN Loh e niienanensessantennss iret ceurta 7 . &
i R . ® i . 5 . .
7 Now Jereey..ivoirvancinns e LT IE N U SO County diasrice COUESBosacsoesveninasvoois | Wiklodpal courts = os | HCRE 48 INAS lav@l.vieciinncnaness
R ® : , ) Juveniie end uomestic relatioas: sourts - R : . i3 k“““’“’f' ) : :
1 ! K Surmgicy ceurts - : . 7 R WPORLAL .. feesiasesiineiie | Bomaiat il Levleviraeiotranions
{ > . . 3 S o .
;3 New: Nemrew. .. coraranes [ MRIATYALE CourtSiiqa. ssessacnsecsnse | Nintatpad coures- i : - s : : i
: L Predate: courts. . A a ' : S - ; ; i this list
i 2 ) Suall Clatme Coure (Albwiwerncé) dater Tewspaid justicas-of thu: pesse. sppear 158
| e = o . Lo N - B : % . -88-tourts belew- the level of genwrmi Jurtsdiction,
i Hew Yorkelteeorliiineansa secssecesaae | DINEFICE qoures (Nessaw. and. Suffolx. Clty courts. s JThese States bave ae oo ast hed 28.0f January I1; 1977.
i ‘ : Gounesas ) T ct" Justloe eourty & hesc SHUrLS are authorizes but ases had besa aw atiished : 3%
: s Tamily courts Y City police courts . K o )
: . Clyil Court of Kee-Yock City i
’ PR " Crisimel Court of dew Yorn City . . . 5
! o ' Recorders! courta “ ) B -~
: v o . Tavn a8Y vidlage Juitiee eourts - I .
i Iz ¢ g
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i o . : . B o : K i ) . '
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It i . B v, o . ™ . K . 4 . “
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oy . : s Justice courts - . e
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. - Appendix - - IIT,
Table 3.8 . a
Compersatmn of Judges of COUfta of lelt"‘d Junsdlcmcn
, 0 : P e R - : ‘ Justice, .
State or othty - ' , BT A CE ‘ .. magistrate,
L Jurisdiction Probate County ' Municipal or police Oth-r ~
Alabania Feus orsalary Fees ar salary / T e $5,000-12,000 Sc! by county cummn-
¢ . ) B - S _ sion(a}
Alaska cons L e S .e- 6,000-25,000(%) $41,068(c)
Asizona P : . 15,000(d); 32,718(e) e
Arkaniaz cen - $1,800-5,000 52 400-25 ,000 Fees &/or salary set  100-200(r)
o e T : ; , by lacal gave, . ;
Califorais & Caes 4 41 677(s) 1,200-33,703(%) ceen 4
Colorads $28,000 2,000-25,000. - «{J)g et Cebe e T v 28,000(k,) ‘
Connacticut Fess = R TR S G e 28,500(fk) .. -
Datewviare ek BT AL e 13,695-32,750 . 13,000 38,000(t) :
" Florids Caee . 26,000-34,000 | Upto18500 ... Tes i ﬁ
Goarpia Fees&salary ... s Feesasalary Fees(m); 25,000(n) ;
o Hawati | T ede R . see . ‘ 40,000’(6) :
ldsko , wos L U e C (Q)M s U
fMinais ae o e Lo eiin ‘
indizna 126,500-31,500 23,500 '29,500(q) - 3,0004,800 12 090-2 3,_5qo(k) -
o ; ; s e ——— - i ,(_E_l[!_"_"“)
fowa Y ies T ees : ey aus 3
. Kansas 9,000-30,032 NA. " Up t017,544 Upt027,029 ©  3,780-84000
Kentucky(bc) Upto14300 ... : ‘Upta25000 . . .. -
Louisiana ces e Upto 35,500(;) Fees = -45,000(K,t’ .,
Maine 4,300-11,394 Ceds e 23,000(c) R
Maryland “15-25/day (u) ' cae . S e s 33,000(v)
Massachusaits 31,738(w) ’ +30,168(x) ces 36,203(y); 30,168(k); £
S . : 30,168(c) .
Michigan 21 798-37 ,szs(z) ies. 1,50030,000 ° i 35‘,530(?; 21,500~ |
- : ¥ 34,000(c) L
Minncsatn 33,500 23,500-29,000(2a)  29,000(aa) T s R
Mississipgi e 5,400-20,000(ab) Salary(ac) " Fees(d) , 18,500(t) N
Missouri 16,200-31,000(ad) . Varies 16,200-22,400(ae) . 29,000{af) -
Montana Ve o cee / T {ag) ‘ {d,ah) o 25,000(ai) .
Nebraska  ° S e ~ 24,000-29, 000(:1) 29,500 32,500(k); 30,506(ai) T
Navada Vs ‘ ’ iee ‘ () R : (dy ie ],
“Intow Hampshire 11 357(ak) ‘ cee ' ) - 3,360-30,000(c)
" MNew Jorsay= - e Up to 25,000(al) Cees 40,000(k); 37,000(am) g
~ o New Mexico | 720-5,280 S aes . 300-20,000(p) 3,410-18,150 15,000(m) - -
7 New Yark 36,000-48,998{an,a0)  36,00048,998(a0)  Up1042,0000ut:  (aq) 48,998(ar); 39,030 L
. Ty - : : N side NYC{ap); ‘ 42,000(»,;:3). 36,000- :
. 42,451 In NYClao) 48,998(1,20)
Nortli Carolina D ‘e . aes cee . ~(23,5‘00(c)
North Dakota 7,600-10,400(as) . 15,500-23,000(::) Salary as agreed Upta 7,700 .~
Ohia o 4,000-8,000 21,000-31,000(at) . Proa. ‘(bb) :
Oklzkoma aes T Ceee N Varies ‘ ces e |
Oregon ' . . ,ooo-12,91s(b) Varies(b) - Up to 10,608(b) 28,600{c) i
Pannsylvania - e .20,000-35,000(au) 5,000—16,‘500/ ) 18,500-3:‘3,000(?&)
Bhada Isiand 200:11,440 T s ~ 5,075(av) - . 225)20(:,4\\!);28,00&(:. "
- South Carclina . Varies(j) ] 6,000-10,000 Varies(}) 500-3,000 " Varies(j,t) |
South Daltota e Cees . e ~ © Varies(b) .o v
Tenngscea cee ‘ Salary - Varies(}) L es Ur to 10 ooc(.x), IS.L'J-’ =
. : : . . . ay); Varies{i.k
Texas '5,764-39,088(2z) 600-40,000 Up 10 26,500 18,000-24,000 s,,e‘,-:o,csa(u) , L
Utah e e 14,000-24,750 Fees & salary 27,500(k)
Verront 6,500-21,600 _ PR 22,700(c) - . ]
Virginia eae  © Yo - 28,215(b,n3) 3
¥ « 7 B \ g T

b i wipm

-

"y {c) District caurts.. Maine, North Cargiina, Rhode Island, and Ver
- -monts. chief judges recaive an additional $1,000. Massachusets:  chief

.- farnia Department of Industrial Relaﬁens, lncnmd in the pnwous year:

.

o ing from $800-518,000. The chief judge af the Orphan’s Court of Buu-

 lations and juvenile coum. $19,90c-§40,088,

N c : . v “;‘)]~~
i S A . Tablae 36 (con't. y .
J : : Compensation of judges of Courts of Limited Jun;dxctxon 7
» Justicz,
Statc or athe.- o SR : : nagiscrate, ‘
/umdlc:ion ; . Prodate - - County Mun/czpcll,“ , or police Other
© . Washington ' e e e Up t0 34,250\(;:) cie Fees or s:ua:y.up to
S e T e o 29,000(c)
S WestVimginia . sl ‘ 1,200-12000“. Sala:y(b) ; e
Wm R f}.'..” SRR evel et Salary(p) { ‘ e e
Wyoming e Cews Salary - o 2.500-7,200(d) Cene
Dist. of Calfi) Ceee T NAC el B vee
. m ' . . " ema ‘_ .~‘. ' i...-‘ Coes N Q‘-.U ’ [ X : N-A- .
PueroRiss L. S aee . 1200000 6000 19,300(:)
N.A,=Not available, | (w) Chief ;udge re::msznaddlt!on:l $1,256. P:rz-nm-;udzu n- '

+ {a) Recorder’s courts. :

_{b) Rangas dua to region and popumian scrved. Alaska. an qualifi-
cations and hours worked. Oregon: parc-time judges recaive 31,000 w0
$13,500. Virginias, part-time disesics judgss $2,500-520,500.

ceive:$11,243..

(x} Mumclpal Court of Bosion, Chiaf judge re:ewes 4n additional
$1,570. . :

{y) Land Court and. housing cogits... y

{2) Fuil-time judges’ salary sst by L:-._,xslature z: $21 798, pud % by
‘Stacs and % by county;couaty may supplement, Pzr:-tlmt judges paid
$7,058-$10,899, la by, Sme and % by county; caunty may supplement.

(aa) Fixcd by Legisiature, Caunty court judges not learned in.the

*fudge recaives uy additional $1,570; part-time justces rective $10,016-
$12,189. Michigan: State pays $21,500; countiss may suaphment up
10 $12,500. New Hampshire: ‘saiary based on cassioad of distric: but
~salary sa determined cannoc excsed $30,000. New York: Nassau\Coun-
-ty presiding judge recsives 544,:00.-Su:falk Caum.y prasiding judzé re-
caives 343,179, ¢

(d) Justice of the pesca. Ari:nna. silariey dapend on numblr of res:’
. gistared vaters, AMonana:: fixed by board of cnumy commissioners,
witty consideration given previaus salary based on fcey. Nevada: set by
‘board. of couaty cnmmimnnm. Wyaming: acmdlng ta amud valuze

itast councies, $29,000.

- (ab) Salaries (lcwer end is for part-time), as fixed by Sctace, vary by
class of county icsarding to assessed valuation and papuiation, Ccmln
Class 1 counties may suppiement up 1a 54,000,

» (ae) Salaries of poiica court justcas f’xed by mummpu au:.‘mnucs.
Mlssnsﬁppl' usually varies accarding to size of city.

(ad¥ Salary based on county pogulation.

" (a8} M;m:mu. In counties.of 33,000 or less, pfobazn iudgu is ex
afftcic magistrats 1nd salacy as. prabuc compensates for bath offices.
Salary alsa based on-populition.

{af) S¢. Louis Caure of Criminal Corrc::ion, 517, 000 paud by Sta:e,
$12,000 by city.

(az) Muaicipal court judges’ salary sat by ordm:mcc.

{ah) Clty court judges’ salary set by ordinanca,

{ai) Workmen's Compensation judge. -

{ai} $29,000 salary applies only in counties over 150 000 pupulzucn,
which may provndc additional $2,500 supplement.

(ak) Couaty probate courts.

* (al) Top of range applicable to Newark with presiding judge receiving
an additional $2,500. Ranges duc to local dezarm(nation or cptlanu -8
cal supplements. - : ) &

{am} County District Caurr, e

{an) Surrogate's Court. | :

- {10) Includes $17,825 in state aid () lcczn"f (county or New York

: + % City) far each-judga's salary; statueory minimum of $36,000 may. ber
supplsmented by lacality.

(ap) Set locaily; includes $10, 000 in state aid for each full-time cicy
court;udn with a salary of $30,000 or more in cities with over 53,000
population and for each district court judze's salary. ’

{2g) Town and village courts; sat locally.,

(ar) Court of Glaims. Additional $2,529 paid to presiding Judge.

{as) Minimurm $7,600; for, icaunties over §,000 population *S,;uo o
and.additional $100-per year far each 1,000 paculauon over 2,500,

(ac) Basad on poputation. North Daka:a. 415,500 in countics with
population nag exceeding 10,000; $16,000 for popuiaticn 10,002-
18,000; 519,000 for popul:ﬂea 13,000-40,000; $25,000 for population
over 40,000, Ohio: pirt-uime judges receive range of $11,080 to
$20, 000 ‘bassd upon posulation; presiding judze raceives un additional

.. $1,500, Washington: top salary paidiin Seacils, )

(au) Munlmpai Court and Traffic Caurr of Philadstphia. L.nwer
judges receive $35,000; non-lawyer judges §20,000 and $18,500, respec-
tively; Pmidmt ]ud;es recaive $1 ,500 and SI,QOO addidonat, respece
tively,

{av) Jusr.ices of police courts.

(aw) Salary supaiemented by longevity of state service,

{ax) Caourts of gineral szssions. lacluding supplements to state salary
which mav be oaid 1 muniriasl cruer indese s -

{6b) Court of claims. May be an v incumbent -uds: cf té‘!'i-' dlfra:v of
Court, caurt of 3ppeals, court of common pleas, ar retire ; .S-& e
wham sis by umponr’[ assagnmeﬂt of the Chief ]usu:c of the Supr
Court.

ton.

(e} Gty and town mgmmes.

{f) Comman pivas courts. Arkaasas: salary fisted is zddklcnal far -
county judge wha prcsudn aver common pieas court, Cannc:ﬁcu:.
d\nf judgs receives $32,500 annuaily, S

{8} Satzry sat by Stas, paid by county, Salary mcreased every ysar
by percentage which Califoritia consumer price index, compiled by Calle. -

{h) May continus private practics.

(1) Reflects 1974 survey. Later infarmation not available.

(I} Cepending on.municipal chamn andg ordinances or other local
datsrminations. .

(k) Juvenile courts, Colorado: Denver ]uvenllc and probate courts.
Connecticut: chief judgs reczives $32,500 annuaily. Massachusates:
Boron juvenile caurts, $31,738; Nebraska: 1,500 county sugplement
in counties aver 100,000 population. Naw jersey: juvenile and domes~:
‘tle relations courts, -

(1) Superior couits { Denver)

{m) Semall claims courrs. )

{n) Civil and criminai courts of recard. Gccrgi:. $30 000 fcr judges
of criminal and civil caurts of Fulton County. :

{0) Magistrate’s Oivision of District Court. Szhncs dapend an qualis
f:alon, experisnce, ahility, and location: §12,500-517,000 far tay mag-
istrates; $22,000 for lawyer magiscrates.

5 (z) Sal.aries of municipal judges fixed by ordinance of governing
25

(1) Pnﬁdln( judge receives $30§00 .

(r) City court judges with countywide :uﬂscﬁcuon—at by local
Mmmmt. :

{3) Gty caust mdm in Naw Orleans rezeive $35,500 (Sme contrie
‘butes $14,600 of this amount); municipal and traffic court judges in
Naw Qriears recaive $28,090. (n mast other city caurts, the Suu. pas-
ish, and city each pay 2 pordun of thesalary.

{t) Family cotirty. Missusippl. saiary for Class 1 county with 80,000 °
or.more populaticn.

{u} Sevarat counties and B;ltimore City now pay annual salaries ranz-

mare City reccives an 24ditianal $500 (toral, $18,500).
(v} Distrist Court judses’ annual compensation. Chief iudgs receivese
"“.400, same 3 assaciate member of Court of Spwal Appeals. - ¢

(ay) Domestic relations ceurts. Municipa! or pohce coure tries mtsdc-
meanors in city; terms interchangeable, If judge, salary,
{az) County caurts at law and prebate, $5,764-§39,088; domestic re:
(ba) Diserict judzs sener'l distrizt and juvenile and damestic rela- (bc) Saa faomotl (d) an Tabh 10.
tions) may be supplementes to $3€,180. A district judge’s base and sup.
plemert cinnot exceed 9023 of amaunt that can ke paid to circuit wdp
($40.200). = , £ p . ~ B

»

il . ML.,W;‘ S

B

law reczive $23,5090; those learned i m the lzw receive $27,500; metrogul-
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| T L | . sepencix oz, 4
o R Table 37 - : |
e e , ‘ ninitnd and Ganeral Jur:.sd..ct:.cn Ccu.".:s and. Judgas Wil Tahla 37 (cont.) I -
: " : ‘ for Each Statn, Rank Ozxdexed by Population* \ N :
, - , R . ‘ w::: ;“::f;:::al Jurisdiction Courts and Judgas.
. ‘ L e ' o , ‘ Nunbnr of L Numbe.r of %, ‘Rank Ordered by Fopulation
L suti - chulatinn General Jurisdiction " Limited Jurisdicticn ‘ —
‘ in 1,000's Courts Judgas Casas Tiled Courts Judges Casas Filad ‘ .
—— : oot — . , Number of : Number of
California 21,522. © 58 520 667,122 229 600 15,243,315 mgg?z e u:::ezzégﬁrzsdcﬁ::ogu ' Limited Jurisdiction
New Yozk 18,053 11 287 ' 142,677 2483 2961 847,198 — — e Courts Judges Cases Filed
. Texas 12,599 251 251 361,949 2295 2306 6,645,113 . 3299 23 & 45,086 . 221 527 311,847
Pemnsylvania 11,302 s 285 292,186 567 599 3,461,410 - 20243 4 70 84,774 15¢ 174 275,190 - |
| Dlimeis 11,193 2L 364 3,484,512 21> 239 - L7 3l 49 72,729 270 435 519,579
- chig - 10,6%0. g8 296 464,319 ' 934 858 1,959,617 L83z .34 so 53,697 456 499 owa
{ Wichigan ' 9,113 48 138 1,033,069 = . 196 344 2,206,717 1,552, 21 45 . 24,447 98 107 = 352,118 B
g Plorida 8,353 2 273 373,672 272 369 4,267,273 1232 . T . 28,601 | 199 209 549,669 |
New Jarsey 7,339 2L 20L - 96,557 568 445 4,267,273 Li7z B 3z 43,955 187 186 99, 563
Massachusetts. . 5,791 4 46 68,593 %4 212 2,135,065 L.a7L. s 12,384 T 177,845
North darslisa 5,462 30 s&  63,32. 30 117 1,292,75L 36 4 'ir . 10,010 53 6L 70,043
Todiana sa3 37 77 28,188 178, 200 377,970 884- 4 . 22 28,138 . 4 18 603,038
| " Virginia 3,02 3¢ 106 106,319 ' €3 67 1,598,016 43z T 2% 262,638 7* & .
U . Georgia - | . 4,984 4z 88 143,612 2173 169 ' 450,575 827 o 13 - =24,189 &  13L 38,984 e
| } Missouri 4,787 45 111 i09,483k ‘ 745 672 204330 , ‘ 755, 18 28 22,583 199 199 N/A
1 Wisconsin 4,610 ——96 180 ° 682,475 136 21T N/A South. Dakota 636 ) 3 4,210 115 125 - NA L
- temessee oz e us  uzem aze | 80 N/A North Daketa' . &5 - 6 19 9,685 . 271 249 23,065
o  Maryland a2, 297 s 121,676 7 36 19 1,124,138 Kevada e " 9 35 .3z082 e a0 N/A
]  Mionescta | %954 1o . bi_ 0562 196 344 653,911 Delawaze: 82 - 6 14 1,38 3 89 151,232 P
IC Louisana - 3,875 - 35 13 7) 163,571 672 686 . 564,753 Vermont: - aTT T T 74,687 34 30 .. 4,523 . :
‘ Alabama | ! 3,633 . 38 106 . 103,482 47L. 552 ° - N/ - Alaska .. . 408 4 19 . 13,250 s0 .84 91,531 g
Washington - 3,611 28 101 121,811 31 338 | 926,235 Rycaing RS T3 9,310- C- - TR N/A |
Rentucky . 3,436 - s6 87 70,699 ° 1184 1184 . 724,600 | ‘ j\
"  Commecticst 3,202 9 45 30,559 151 196 | 524,194, _ ‘ ' \ . |
Towa . 2,874 - 8 8 587,921 gr N . ‘ o . S L !
South Carolina 2,844 1§ 25 . 53,925 . 485 482 616,376 | | ” . IR o e %
Gklahoma . 2,770 jz‘-@{f\} .17 403,014 - .- 182 182 - < N/A J 4 : "y o o
colorage . 2,575 .22 99 121,285 260 280 288 | | | - ‘)
: . Mississipei 2,365 . 39 65 $9,638 667 - 671 . N/A N ” ) ﬂ . Q
Oregen " 2,326 v 20 68 83,754 ., 244" 269 ., 797,040, . :
| e T i e i - ! |
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