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Disclosure of Presentence Reports in the United
States District Courts.—This article is a summary
by Philip L. Dubois of a report prepared by

ing, role playing, and psychodrama have been ex-
tensively used in the criminal justice system, there
has been a lack of coordination among these terms

by Professor Charles L. Johnson and Barry D.

Editor .
Stephen A. Fennell and William N, Hall under con- and in the ways in which they were used. Action
WILLIAM A. MAIO, JR. MILLIE A. RABY tract with the Federal Judicial Center. The author methods will probably continue to gain greater use
Managing Editor Editorial Secretary J states that, on the one hand, it does appear that a within the criminal justice field, he asserts,
: | large praportiun of Federal districts have achieved because of their direct applicability to the jobs
; P
{ disclosure of presentence report in a large propor- that are needed to be performed by criminal justice
g tion of their criminal cases. On the other hand, he personnel.
P ositive stopemany diciricts utilize practices that 7\ ministrators’ Perception of the Impast of Probo-
£ ) ~ tion and Parole Emplo Unionization.—Thi ti
ADVISORY COMMITTEE | limit the effectiveness of such disclosure. n and Parole Bmployee Unionization.—This article

WiLLiaM E, AMos, Eb. D., Professor and Coordinator, Criminal
Justice Programs, North Texas State University, Denton

RICHARD A. CHAPPELL, Former Chairman, U.S. Board of Parole,
and Former Ghief, Federal Probation System

ALVIN W, ConN, D. CRIM,, President, Administration of Justice Ser-
viges, Inc., Rockuille, Md.

T. C. EsSELSTYN, PH.D., Emeritus Professor of Sociology, San Jose
State University

BENJAMIN FRANK, PH.D., Chief of Research and Statistics (Retired),
Federal Bureau of Prisons, and former Professor, Southern Illinois
University and The American University

DANIEL GLASER, Pu.D., Professor of Sociology, University of
Southern California

RICHARD A. MCGEE, Chairman of the Board, American Justice In-
stitute, Sacramento

BEN S. MEEKER, Chief Probation Officer (Retired), U.S. District
Court for the Northern District of Illinois

Lroyp E. OHLIN, PH.D., Professor of Criminology, Harvard Univer-
sity Law School

MivLroN G. RECTOR, Director, National Council on Crime and Delin-
quency, Hackensack, N.J.

GEORGE J. REED, Commissioner (Retired), U.S. Parole Commission

" THORSTEN SELLIN, PH.D., Emeritus Professor of Sociology, Univer-

sity of Pennsylvania

E. PRESTON SHARP, Pu.D., Executive Director, American Correc-
tional Association (Retired)

CHARLES E. SMITH, M.D., Professor of Psychiatry, The School of
Medicine, University of North Carolina, Chapel Hill

MERRILL A, SMITH, Chief of Probation (Retired), Administrative
Office of the U.S. Courts

ROBERTS J. WRIGHT, Commissioner of Corrections (Retired),

Westchester County, N.Y., and former Editor, American Journal
of Correction

Prosecutive Trends and Their Impact on the
Presentence Report.—With Federal prosecutors
launching aggressive prosecutions against white-
collar criminals, narcotics trafficers, corrupt
public servants, and organized crime racketeers,
probation officers find they need significant
enhancement of their investigation and reporting
skills, assert Harry Joe Jaffe and Calvin Cunn-
ingham, U.S. probation officers in Memphis, Tenn.
For these offenders, a presentence writer can
prepare a useful presentencing document by con-
centrating chiefly upon three significant areas: the
official version section, the financial section, and
the evaluative summary.

The Right To Vote as Applied to Ex-Felons.—While

¢ Right To Vote as Applied to Ex-Felons. ...Jokn R. Vile
tjon Methods for the Criminal 7272615

Smith presents information from a recent survey
on the incidence of parole/probation unionization

e
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writes Professor John R. Vile. While voting is a
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2 FEDERAL PROBATION

and administrators’ perceptions of the impact of
unionization on the quality, cost, and difficulty of
administering services. Some of the critical issues
emanating from the increased parole/probation
unionization are delineated and discussed as they
are reflected in the literature and as a result of the
survey.

Highlights, Problems, and Accomplishments of Cor-
rections in the Asian and Pacific Region.—The
Australian Institute of Criminology recently
organized the First Conference of Correctional Ad-
ministrators for Asia and the Pacific, which was
well attended and prepared the ground for joint ac-
tion. Already this has resulted in the collection of
data on imprisonment, some of which are provided
in this article by W. Clifford, director of the In-
stitute. In this very broad survey, some of the pro-
blems of corrections in the region—and some of the
approaches which are different from those in the
West—are highlighted.

The Demise of Wisconsin’s Contract Parole
Program.— This article discusses the elimination
of an innovative method of paroling criminal of-
fenders in Wisconsin. The State abolished its
creative Mutual Agreement Program because
budget analysts deemed the program to be an inef-
fective method of paroling offenders when com-
pared to the traditional method of parole decision-
making. Although this program has been
eliminated, Wisconsin Parole Board Member

Oscar D. Shade says it is conceivable that contract

parole is workable and could prove to be & most ef-
fective means of managing an offender’s
parolability.

Juvenile Detention Administration: Managing a
Political Time Bomb.—Administering & juvenile
detention center is one of the most difficult and
frustrating jobs in the juvenile justice field,

asserts Youth Services Consultant Robert C.
Kihm. Although it is clearly stipulated in idealistic
terms how children cught to be cared for while in
state custody, the detention administrator must
deal with the reality of providing care with very
limited resources and little control over who is ad-
mitted and discharged from the facility, he states.
This article examines how these contradictions
proved the demise of four detention ad-
ministrators’ careers, and what lessons can be
gained by current administrators facing similar
problems,

Parent Orientaticn Program.—Juveniles paroled
from a correctional institution are faced with read-
justment problems. Community resources are lim-
ited and families poorly equipped to offer assist-
ance. To increase the effectiveness of familivs as
resource people, the author, Serge W. Gremmo, has
developed the Parent Orientation Program (POP)
which orients families toward potential problems
in the parole adjustment of their children, ac-
quaints them with the mechanics of parole, dissem-
inates information to assist juveniles during rein-
tegration, and lends support during a difficult
period.

Crisis Intervention in a Community-Based Correc-
tional Setting.—Despite their widespread use in
other practice settings, crisis-intervention theory
and techniques have been woefully underutilized
in community-based correctional agencies. This ar-
ticle by New York City Probation Officer Margaret
R. Savarese is an attempt to help remedy that sit-
uation by presenting an overview of crisis theory
and techniques and then illustrating their applica-
tion at a particular crisis point in the criminal
justice system~—the point of sentencing—via two
actual case situations.

All the articles appearing in this magazine are regarded as appropriate
expressions of ideas worthy of thought but their publication is not to
be taken as an endorsement by the editors or the federal probation office of
the views set forth. The editors may or may not agree with the articles
appearing in the magazine, but believe them in any case to be deserving

of consideration.
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rict Court, Me;nphis, ‘Tennegsee -
neurosurgeon ‘'who Subhits fraudulent Medicate
claims, the local city councilman who solicits a
bribe, the real estate developer who illegally in-
flates, his, net worth to secure loans, and the phay-
macist who controls a sophisticated netwozk of il
licit drug selling.. ., -~ L
Since this shift in pro ecutive ‘:‘foéus,,‘,'hq‘vvevaxf‘“‘

A

our search: for a suitable’ model 'of ‘& presentence:
report bearing upon these. priorities of nation con-
cern—public official corruption;. white-collar
crime, sophisticated drug-dealing, and orgahized:
crime-~has been unproductive, The example of a
presentence report.depicted in Paul Keve's classic
text of.good presentence investigation and repor-
ting skills is out-of date in the Federal system—a
preséntence report focusing on a defendant coti-
victed .of third-degree burglary.? Even a recently
published monograph distributed to officers of the
United States . Probation  System . covering all
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10 FEDERAL PROBATION

phases of the presentence report is deficient re-
garding the preparation of presentence reports focus-
ing on these target areas of Federal prosecution.?

Though this monograph includes two illustra:
tions of serviceable presentence reports, neither
pertains to those offenses currently labeled as ma-
jor areas of Federal concern. One has to do with a
small-time heroin pusher, the other with a petty
mail thief whose offense severity should compel
any creditable Federal prosecutor to decline pro-
secutior. Such models may offer guidance to the
probation officer writing about a thief who drove a
stolen Datsun from Maine to New York, or a postal
employee who embezzled a Social Security check,
or a desperado who held up the local First National
Bank; but, they offer no perspective on the in-
vestigation, collation, and composition of a useful
presentence document that will translucently
relate to a sentencing judge information about of-
fenders convicted of, for example, transnational
trade violations; multidistrict illicit manufacture,
shipment, and sale of controlled substances; cross-
reginnal corruption affecting several governmen-
tal agencies; or unlawful influence peddling in the
area of labor management relations.!

Yet, these types of crimes have been designated
by the Attorney General as the focus of the Ex-
ecutive Branch's law enforcement strategy for the
1980’s. FBI Director Webster explains his agen-
cy's investigative priorities:

Our three principal prioritles are foreign counter-
intelligence, white-collar crime, and organized crime, An-
titrust and civil rights matters, along with personal and
general property crimes, make up our second tier of
prioritiea. And at a lowest priority we have placed the
fugitive . . . and goneral government crimes programs,

With respect to the white-collar and organized crime pro-
grams, we have attempted to determine the scope of a par-

3The Presentence Investigation Report (Washington, D.C.: Administrative Office of
the Unitod Statos Courts, 1078}, Thia monograph was published before the change in
Executive enforcoment stratogy. .

4Though prosecutive tronds change, the authors apeculate that & return to Federsl
proucuaon of gonoral crimes romains a distant posaibility, Phllle B, Hoyman,
Asslatant Attorney Genoral, Criminal Divisien, nppenrlng March 1 i 1680, before
the House of Represontatives Judiclary Committee, noted that "[o}f all our enforce-
ment activitios, our greatest resource noods remaln In the ares of white collar crime,
The {Criminal} Division's only personnel increase is requested for this area, and it
appropriated, will be used to augment the racently created Office of Economic Crime
E‘;ﬁorccmnnt"’ This program focusoes on five areas of white-collar crime: prevention,
detoction, inveatigation, prosecution, and sentencing,

89 A Former Federal Judge Talks About His New Position: An Interview With FBI
Diractor William H, Wabater," TAe TAird Branch, 11, No. 4 (April 1978),

6/d, Deputy Assiatant Attorney General Rabert L. Keuch, appearing August 18
1978, before the Senate Judiciary Committee, set forth the follow ng Itams for United
States Attornoys to consider before undertaking a Federsl bank robbery prosecu:
tion: (1) Dogres of Federal investigative involvement; (3) Use of fireartcs or other
dangerous weapons during the offonsa; (3) Involvement bg the offender in multistate
activities; (4) Prior similar offenses committed by the su Joct: {8) Whether there [s a
backlog of Federal cases awaiting trial; {6) Abllity and determination of state snd
ocal authoritles to prosecuto effectively; (7) The relative sentences Imposcd in
Feggul as opposad to state courts; (8) Commiasion of other crimer during the bank
robbery,

1The fexible approach called for by The Presentence Investigation R‘c{:ort
discourages the probation officer from becoming a mindless cataloguer of data,
Rather, this now approach encourages the probation officer to select wisoly the rele.
vant pleces of Information for inclusion in a report. The probation officer {u directed
to glosa over an individual's devologmeutal or soclal history in those Instances when
that information has no bearing on the dispositions] process,

ticular criminal entorprise or activity, We then target our ef-
forts toward top lovel eriminals rather than those who are in-
volved in street levelexrime . . ., .

Taking white-collar crime ns an example, wo aro not as in-
terested in investigating a $1,600 bank embezzlement as we
are in a bank embezzlement of over $260,000,5

Director Webster then comments on this shift in
priorities and what it implies for the judiciary:

On a racent visit to San Francisco I was invited to lunch by
my former colleagues in the federal judicial system and this
was one of their questiona, They wanted to know what types
of cases thoy could expect to see in their courtrooms as a
result of the Bureau's realigned priorities,

I told them that I think there will be fower of the more tradi-
tional cases such as Dyer Act cases, [Alnd I also stated that
they will soe fower bank robberycases ., , ., .

‘What I believe they will see with increasing frequency are
criminal enterprise or multiple party cases, These matters
can involve white-collar and/or organized crime, We are more
effective in our investigation efforts against criminal enter-
prise crimes, thus those are the types of cases which will be
coming to the forefront.®

From this overview, what then can be said about
the offenders of the 1980's? Many will be first of-
fenders who have committed ingenious, elusively
complex crimes impacting substantially on the
community. Because they will have come generally
from solid middle or upper-middle class
backgrounds, they will have no particular needs
for social services from the probation officer, Few
will, for example, need to participate in 4 urine
surveillance program to detect narcotics abuse,
Likewise, though some may lose their jobs because
of the immediate offense, they may enjoy a panop-
ly of influential friends who will quickly find them
new employment. Furthermore, they will seldom
return to the criminal justice system taking, so-to-
speak, one bite of the apple. And, finally, they may
have derived substantial pecuniary gain from the
commission of their unlawful activities.

These observations fall together to impact on the
form and function of the presentence report: The
shift in Federal prosecution policy signals the end
of the diagnostic style of presentence report
writing. A sentencing judge of the new decade will
need little social or developmental history when
fashioning a disposition to fit defendants con-
victed of such offenses as multiregional corrup-
tion, certification manipulation of crude oil,
maladministration in the operation of employee
benefit plans, or consumer victimization. The no-
tion that rehabilitation increases in proportion to
the volume of data collected about an offender will
fail to pass muster in the 1980's.” In fact, the only
portions of the presentence report needing signifi-
cant expansion will be the following three: the of-
ficial version section, the financial section, and the
evaluation section.

PIOSECUTIVE TRENDS AND THEIR IMPACT ON THE PRESENTENCE REPORT 11

Official Version Section

The proposed Federal criminal code itself man-
dates extensive coverage of the official account of
the offense, Persuant to the proposed new rules af-
fecting the drafting of presentence reports, proba-
tion officers will be required to include in their
reports the following information: (1) the
classification of the offense and of the defendant
set forth under the sentencing guidelines, (2) the
kinds of sentences as well as the sentencing range
under the guidelines suggested for the particular
type of crime committed by a certain category of
defendant, and (8) an explanation of any ag-
gravating. - "nitigating circumstances suggesting
an enhancement or ciiminishment of sentence from
that specified in the guidelines.® Unlike the present
scheme by which the trial judge uses the
presentence report to help him exercise discre-
tionary authority in imposing sentence, a sentenc-
ing judge of the 1980’s is likely to use the contents
of the report— especially the narrative of the im-
mediate offense—to locate a sentence falling
within some specific Congressionally mandated
guidelines. Thus, a substantial part of the
presentence report will look chiefly toward the
blameworthiness of the offender's criminal con-
duct, not to his personal characteristics.

By accentuating the nature and circumstances of
the offense, the defendant’s role in the offense, and
the nature and degree of harm caused by the of-
fense, the presentence report bacomes no longer a
vehicle of social inquiry but rather a finely honed
legal document drafted to insure that the factual
basis of sentence is accurate. By subordinating,
moreover, such markers of social class identity as
a defendant's education, community ties, and
employment history to the gravity of the offense,

8Propoued Fed, R, Crim, P, 92 () (S, 1722, 06th Cong,, 1at Scasion {1070)) At this
writing, the Congreas still has not acted on this leglalation; therefore, the authora
cannot spaculate whon theso reforms will bocome law,

9Certain confidentallity provisions of the Tax Reform Act of 1076 have denled
Fedaral probation officors access to tax returns and raturn information, Althoth
Frlor law doscribed tax returns as "public records'’ opon to Inspection under regula.

fon apgrovod by the President or under Preaidontial ordor, Congress, in pualnr the
Tax Reform Act of 1970, folt that returns and return information should ﬁnnernl be
treated as confidential and not subject to disclosure except in the limited sltuations
sot forth by statute, This disclosure statute Formm the IRS to disclose returns or
return information In a Foderal or state judiclal proceeding pertaining to eriminal tox
cases. In the opinion of the IRS the preparation of a presentence report to gutde the
court In imposing sentence may be considered a part of the total jodic!al proceeding,
and the dieclosure of returns and return information may bo made to probatlon of
ficers In thoso limited instances,

The IRS has, however, taken a contrary position regarding the discloaure of tax
data In eriminal non-tax cases, The pertinent disclosure statute authorizes dlsclosure
only to otficors and employcen of & Fuderal agency who arce porsonally and directly
ungaqod in and solely for their use in the preparation for any administrative or
udiclal proccoding or investigation which may result in sucha procoodlngﬁ Since

aderal probation officers are npf‘olntnd b(v and sorve under the direction of the U.S,
Dietrict Court, thn{ do not qualify as officers or employeca of Foderal agencles,
Thus, absont the defendant’s written consent, they may not recolve returns or return
information in ¢irminal non-tax canes for purposes of preparing a prosentence report,

See lottor of September 6, 1078, in authors’ possession from Stuart E,Selgel, chief
counsel, IRS, as woll as statute relating to disclosure of tax data; 26 U.S.C. § 6103 (1),

the presentence report of the 1980's goes a long
way toward eliminating disparity and inequality
in sententing, The new realism currently planned
by the Congress for the 1980’s says, quite simply,
let the punishment fit the crime—no more, no less.

Financial Section

A common denominator emerging from the shift
toward the four designated areas of national pro-
secutive concern is that each of the offenses makes
a pile of money for the criminals involved. For that
reason, probation officers will need to dig deeply
into a defendant's financial affairs to uncover rele-
vant pieces of information helpful to the tiial
judge’s reaching an informed disposition, The in-
formation uncovered may relate to general finan-
cial status as well as to the ability of the defendant
to pay a fine, to make restitution, or to pay the
costs of prosecution. But as any investigating pro-
bation officer has learned, the task of collecting,
collating, and verifying financial data can become
a singularly oppressive burden. Letters must be
drafted and mailed. Releases must be attached.
Some institutions require an original release,
necessitating further paperwork. And our readers
could certainly add other frustrations, But we
have found a seldom used but nevertheless ex-
peditious route out of this financial quagmire,

Some of the most insightful material about a
defendant's financial history can be extracted
from a single source: the credit bureau report. An
investigative consumer report is like a financial
arteriograph—it reveals all. Unlike defendant-
supplied net-worth statements which may be in-
flated or deflated or tax returns which may be in-
complete or downright false, the investigative
credit report reflects financial reality.? Here are
the kinds of information reflected from credit
reports:

(1) number and kinds of purchases (boat, fur-
niture, automobile, etc).

(2) amount of purchase

(8) regularity of payment

(4) outstanding balance on credit and bank
cards

(6) closed and pending civil matters such as
garnishments, bankruptcies, foreclosures

(6) balance of mortgage and amount of mon-
thly payment

(7)  savings and checking account balances

{8) taxliens

(9)  conviction records (arrest, parole)

=
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(10) accounts placed for collection
(11) past and present employment!®

With this information, the probation officer can
present the sentencing court with an intelligently
drawn picture of a defendant's financial status.
The information also allows the probation officer
to reinterview the defendant for elaboration or
clarification or to follow additional leads sug-
gested by the data.

Evaluation Section

The concluding section of a presentence report
prepared on one of the four areas of national pro-

s

10According to 16 U.8,0, 3 1681 (b), a consumer credit roporting sgoncy may
dlaclose information to a thir pun{ purauant to a consent signed by th consumor,
Though most credit reporting agenclea require the requosting party to pay » mombors
ship foe, the U8, Probation f?lco. W/D Tenn,, haa entered into 8 contract with the
local cradit buroau for the gratis recelpt of invoeatigstive consumer reporto, For fur-
thor dotails, contact the authors, Intoreatingly, the prosentonce report has been
doseribed s an effort to determine “the acclal credit rating of the individual,

Wallaco, Aids in Sentencing, 40 F.R,D, 433, at 433 (1966).
11The authors note that the U.8, Probation Oftice, District of Maryland, Includes
In the writing of cortain Prenentonco reports the iollowlng: Veritied information
stated in & nonargumentative stylo containing an of the {i {al, soclal,
{mycholoxl,al. and medical Impact upon, and cost to, any individual against whom
he offor ,o has beon perpotrated. (¢ited In Concern, January 1980, lt Rué:{ }futlon 3'. ‘tlha
at the word *in«

natiesyp Vietim/Witneas Resource Conter). The authors assume
dividual® can bo broadly Interpreted to inciude the government,

12T0 be relevant, information conveyed in the groaentenco rogort must bo specific
to the dofondant, See, United States v, Cavazos, 530 F\2d 4, b:6 {5th Cir, 107’@ ime
proper for ¢ourt to uee nonrecord Irrelevant hoarsay atatiatics unrelatod to dofon.
dant as basia for Impoaition of sontence).

.

secutive concern should serve to tie together of-
fense, defendant, and community. The probation
officer should, in his concluding comments, pro-
vide the court with a comprehensive assessment of
the gravity of the offense, its relationship to the
general conduct of the defendant, and the degree of
harm incurred by the victim.!! This information
will aid the sentencing judge to validiy assess the
personal, social, and financial cost arising from
the immediate offense for which the offender is
about to be sentenced.!?

Conclusion

Prosecutive trends change. For the coming
decade, they kave already been established: public
official corruption, organized crime, white-collar
crime, and international narcotics conspiracies,
This shift in Executive enforcement strategy calls
for a change in the drafting of the presentence in-
vestigation report. Although it may require more
time and effort, a different approach to the report
may provoke fresher and more direct observation
of people and events--just what a sentencing judge
needs.
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