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This Issue in Brief 
A Rel'isionist View of Prison Ref01'm.

According to Professor Hans Toch, the assump
tion that prisons are here to stay suggests new 
directions for prison reform. Among these is the 
amelioration of stress for those inmates who 
because of special susceptibilities and/or place
ments in prison are disproportionately punished. 
A classification process that is attuned to inmate 
coping problems can make a considerable diff~r
ence he asserts. In addition, the constructIve 
criti~ of prison life (as opposed to the nihilistic 
one) can help prison staff and their administrators 
run more humane institutions. 

A Positive Self-Image for Cm'rections.-The 
tendency of corrections workers to be apologetic 
about their work has been a self-defeating charac
teristic for many years, writes Claude T. Man
grum of the San Bernardino Count~ Probation 
Department. This tendency, he says, IS the re.sult 
of a poor self-image and it is high time correctIOns 
professionals acted to improve this image. The 
importance of a positive self-concept is discussed 
in his article. 

Changes in Prison and Pm'ole PoUcies: l!0'w 
Should the Judge Respond?-Anthony Partridge 
of the Federal Judicial Center reminds us that, 
although sentencing mal'ks the end of a cr~min~l 
pl'oceeding in the trial court, a sentence of Impri
sonment is also the beginning of a process pre
sided over by prison and parole authorities. To a 
substantial extent, the meaning of such a sentence 
is determined by these authorities. Their policies, 
therefore, have implications for the performance 
of the judicial role-both for the duty to select an 
appropriate sentence and for the duty to ensure 
procedural fairness. 

Fedel'al Cow't Intervention in Pretdal 
Release: The Case for Nontmditional Admin'is-

1 
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achieved by withstanding the inmate's most 
intense rage and hatred. 

Many contributions have been offered concern
ing infantile and psychotic anger.9 All are in 
agreement, however, that in such states a person 
is in a state of infantile helplessness. Isolation at 
these times only promotes the pathology which is 
derived from infantile reactions to abandonment. 
The presence of another, however, must be of a 
special type. The person must provide a "holding 
environment" while protecting the safety of the 
patient and others. The rage must be lived 
through with the primary therapist until repara-

'H. Gunll'ip, 8('hizCJ;d 1'1H'IICJIIIl'II". Ohjt'I'IIfI'/"IiCJII,' "1lI/lhl' Sr//(New York: Inler. 
nnlionnl Universilies P"ess, 1969). M. Klein nnd J, Riviel'e, LII/'I', H"/(' "lid R('I'''I'''' 
IiCJII (New York: W. W. Norlon & Co" Inc., 1964), H, Spolnil'l, Modl'l'lI P"II(,/IIJllII"/II' 
"i" liflh,' 8"'';'''l'hI'I'II;1' 1',,/;('111 (Nell' York: Grune & Slrallon, 1969), 

Wrtw tCl'm IIr'cpUI'alion" wns ol'jginnlly lIsed by Melanic 1(lcin to describe the 
mechanism whel'eby lhe palienl seeks lo repnil' lhe effecls his deslruelive phallla' 
sics have had on his 101'e'object FOI' CUI'lher explanalion oC lhe lerm, sec J. 
LaPlanehc lind J. R. Ponlalis, "I', ('il" nole 5, 

I 

tion begins. lo At that time, the patient is ready for 
re-establishment of positive relationships where
upon the staff person may once again become the 
provider of good things. 

Summary 

A case is presented of a 34-year-old Black 
female who was admitted to the Female Psychiat
ric Unit with a diagnosis of paranoid schizophre
nia. After 1 month, she became assaultive and 
gradually deteriorated to a state in which res
tL'aints were needed. The process of her rage, the 
descriptions of her anger, and the method of staff 
intervention are discussed. The crucial part of the 
therapeutic endeavors has derived from the staff's 
unwillingness to desert her during the height of 
her rage. Such interaction formed the basis for 
future therapeutic stages which are summarized. 

The Juvenile Court Needs a New Turn 
77 0 .>0 By SOL RUBIN 

Counsel Emeritu..'I, National Council on C1'ime and DeNnquencu 

T HE BY NOW "old" juvenile court system 
has in its history been subject to consider
able criticism and attack. The criticism, not 

much noticed when an occasional article or state 
court decision complained that neither the child 
nor the parent received even a semblance of due 
process before the court or other elements of the 
juvenile justice system,! startled the juvenile court 
judges when the Supreme Court of the United 
States rendered decisions in the same vein. The 
first decision, in 1962, condemned confessions 
obtained by "secret inquisitorial processes" as 
suspect, especially so when applied to a 14-year
old boy.2 This did not touch the juvenile court 
d:rectly, but presently others did. 

In 1966, in Kent v. United States,3 the Court 
reversed a conviction in a case transferred from 
juvenile to criminal court in accordance with the 
statute. It held that required elements of due pro
cess and fairness had not been met; it required a 
hearing, effective assistance of counsel, and a 
statement of reasons. The storm came over the fol-

'II. N. Lou. ,II""'/lilt' ('Ollfl/,IIII'S ill 1111' U/li/('d SIII/('" (I!M,), 
'Gllilcgos I'. Colorlldo. (370 U.S. -I!) !l9li2), 
"Kenl v. United Slllles, :183 U.S. 5.11 (19GIi), 
'In n' Gllult. 387 U.S. I (I!IG7), 

lowing language in the decision: HThere is much 
evidence that some juvenile courts, including that 
of the District of Columbia, lack the personnel, 
facilities, and techniques to perform adequately as 
representatives of the State in a parens patn:ae 
capacity, at least with respect to children charged 
with law violation. There is evidence, in fact, that 
there may be grounds for concern that the child 
received the worst of both worlds: that he gets 
neither the protections accorded to adults nor the 
solicitous care and regenerative treatment postu
lated for children." The next case, In re Gault,4 
generated even more excitement, yet its holding 
broke no new ground, and any other decision
once the Supreme Court tock the case for review
could hardly have been expected. 

The case is really of significance for its bringing 
to attention the still prevalent paternalistic (auto
cratic) pattern of the juvenile courts, what Roscoe 
Pound called "star chamber." The Arizona 
Supreme Court upheld a commitment, to age 21, 
of a 15-year-old boy who was alleged to have made 
a lewd telephone call to a neighbor. The com
plainant was not present at the meeting; the 
adjudication was based on the judge's statement 
that the boy had admitted making some of the 
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remarks, although Gault denied the charge. The 
parents never received a copy of the petition and 
they were not informed of their right to subpoena 
or cross-examine witnesses. One must blink at the 
crassness of the procedure, upheld by the Arizona 
Supreme Court on the ground that the juvenile 
court is noncriminal, hence the child was not 
being punished (despite the fact that he was 
committed to a training school for a potentially 6-
year term), and, no punishment being involved, no 
due process was required. The United States 
Supreme Court reversed, only on procedural 
grounds, saying nothing about the 6-year com
mitment on a charge for which an adult could 
have been punished at most by a commitment of 2 
months. We shall have more to say about this 
omission, and about the concept of "noncriminal." 

The attack on the court (as distinguished from 
what we have called legalistic criticism) was of a 
different order. It was a reproach that the juve
nile court was not stemming the tide of delin
quency. It resulted at first in such statutes (of 
dubious constitutionality) as contributing to 
delinquency, sometimes requiring no fault on the 
part of the parent or other adult, and curfew and 
other restrictions on children. It included reduc
ing juvenile court jurisdiction over serious 
offenses, giving juriRdiction to criminal courts 
concurrently with juvenile courts, or exclusively. 
More recently it has included demands, which 
legislatures initiated or to which they acceded, to 
expand these exceptions, so that more severe 
terms could be imposed on young people, and to 
reduce or eliminate such typical juvenile court 
provisions as protection agairUlt fingerprinting 
and dissemination of juvenile records. 

In general, juvenile court judges were less agi
tated at the latter encroachments on juvenile 
court jurisdiction than they were at the due pro
cess requirements. Yet their complaint that the 
decisions threatened to make the juvenile court a 
"junior criminal court" could much more legiti
mately be directed to the legislative reductions in 
the privacy and confidentiality protections. 

But such resistance as there was on the part of 
the old juvenile court system was principally 
based on proprietary values-due process addi
tions were seen as taking prerogatives away from 
the judges, and the legislation was taking juris
diction away from the courts. In fact, children 
were not necessarily dealt with more harshly in 

'Lindsny (;. Arthur, "Should Chilelro" Be fiS EquIII liS People'!" ·1:1 NOI'th Dllkola 
L., Hev, 20,1 (1969), 

'Nationlll,Juvenile Law C(>Illor, St, Louis U"iI'cl'sity, St, Louis, Mo .. July U, W70, 
mimeo. 

criminal court than in juvenile court, and the old 
charge that children were being over detained and 
overcommitted by juvenile courts was demon
strated repeatedly with little or no correction, It is 
this circumstance, and other substantive protec
tions that are needed, that point the way to the 
basic failure of the court-the failure to protect 
children. 

Doesn't "Welfare" Include Rights? 

All juvenile court statutes include the criterion 
of the welfa1'e of the chnd in guiding the action of 
judges or other personnel dealing with the child 
or his parents. One would think that the "welfare" 
of the child included the notion that the child was 
a pe1'son, with rights. This is hardly the case, ·A 
juvenile court judge slated for the presidency of 
the National Council of Juvenile Court Judges 
wrote, in an article entitled "Should Children Be 
as Equal as People?" - "should children be as 
equal as people? Certainly not. They should not 
have equal liberty; they should have less,"5 When 
the National Juvenile Law Center issued a state
ment on the rights of children, this was its key 
sentence: "Youth or juveniles of today are the most 
discriminated-against class in the world."6 

These statements of partisans might be of minor 
significance if not for what the Supreme Court of 
the United States has and has not done. In the 
Gault case the Court said: "The right of the state, 
as parens patriae, to deny to the child procedural 
rights available to his elders was elaborated by 
the assertion that a child, unlike an adult, has a 
right 'not to liberty but to custody.' He can be 
made to attorn to his parents, to go to school, etc. 
If his parents default in effectively performing 
their custodial functions-that is, if the child is 
'delinquent'-the state may intervene. In doing so, 
it does not deprive the child of any rights, because 
he has none." The Supreme Court having said 
that, it did nothing to improve the situation, either 
in the Gault case or in any other case. 

The phrase, a right "not to liberty but to cus
tody" is confusing. It is the parents, not the state, 
who have the basic right to the child's custody. 
The child has a right to liberty. subject to that 
custody. To deny that right is still another way of 
asserting that the child is property. 

The Court even recognized (again, in Gault) that 
"the constitutional and theoretical basis for this 
peculiar system is-to say the least-debatable. 
And in practice, as we remarked in the Kent Case, 
... the results have not been entirely satisfactory." 
Yet recognizing all that, the Court treats the child 
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as property, not as a person, when it holds that a 
child may be beaten by its custodian.7 

It would appear that a turn is needed in this 
"peculiar system." Since the needed change does 
not appear to be forthcoming in the courts, and 
since the juvenile court system is entirely statu
tory, the needed change ought to co~e through 
legislation. What is needed'? As I. see It-to truly 
protect the child (the pa rells patnae concept), the 
child must be treated as, must be, a person, with 
rights, not merely procedural rights in th~ court, 
but substantive rights without which he 18 not a 
person.8 

In a book published in 19769 I include a model 
juvenile court act that proposes this turn, setting 
forth statutory language to effectuate it. So far as 
I know, it is the only model statute (or existing 
statute) to undertake this path. Section 1, Con
struction and Purpose, reads: "This act shall be 
liberally construed to assure children their spe
cially needed services, human rights, dignity, and 
freedom as individuals and as functioning respon
sible members of the community. Each child is an 
individual entitled in his own right to approp
riate elem~nts of due process of law, substantive 
and procedural." .., . . 

To support this concept, I begIn In the JUrlsdlC-
tion section (section 5), giving the juvenile court 
jurisdiction 

Where it is alleged that the child's l'ights are improperly 
denied or infringed. Such rights shall include: . 

(a) Rights specifically granted to children, or which 
inhere in responsibilities imposed on parents or others on 
behalf of children; . 

(b) Any complaint by a child, his parents or next friend, that 

'1",,1'1/"" /1/ v, II'I';uhi. H7 H, CI. I,ltll (Hl77), Outside tho s,'hool systems the ueci~ion 
has ~lllwl'nlly belln l'l'ilil'izNI: t.'.g .. Joan Clark Ohown. "Ph~'Sll:1l1 I~un~~~ment!ll I ub· 
lie S,'hunls," 61 Marquetle L, Rev, I!l\l (1977); Nane)' K, Splam, Ihe In~raham 
Il"l'ision l'.'ot,'ctin~ the Rod," Trilll, Oetober 1977, 

'Till' i;I,'a of children having rights is quito f";a"','II;II!1 to ",m,': (iraco C, lIefen, 
"Pubertl' !'rivacI', and !'rotectio.,: Tho Risks of Child ron's 'Rights,' Amorlcaa Bar 
As::;ol'iaii~n IJo\1l';,I\I, Ol'touer 1977. But ~e(': '/'1", ,c'lIihin'Il',., Ri!lh~.'\ .l.l,fll'f'/'/(~t~: On,.· 
l'flW;WI till OP/lJ'IXI':;1I1l (If r"IIUtl /1('11/,11'. edt B(>atrlt't' and Honnld (Jro~s (HI? r), II~nry 
II. Foster, A 'I/ill of Riu"'"'}'''' ('";1.11'1''' (1974), " ) ' .. 

"ttl//, flf .JuJ'fui/l' .Justilll'. ""itll fl .\'1'/1' .\ludd ,"tI',',ul,. (/J/lrl ... \It, ((lr(lan I ubhc.\· 

tinns, 1!1'71i1, , 'ff 't" siule 
i"Om' Califurnia t.tudr found thhi: "S('rtion hOl In <' N't p('~ml s Irrespon. 

pUrt'ntH, UVf.'rwork(l(1 or inl'ffl'cti\'t.' school p<'rsonnt'l Il~d Ilg'l'n('ws ~lI1abll' to (1;:(':. 
ti\'(lly l'olll)et l'vicil'n('(' lo (ll'lnblish Ilnrt.'nt...'11 neglect, lo put a rt'COrl~ ?n ~ youngstt:r 
who, in mosll'lIsl's, is not the one primurily responsible for the, 'ICt.v.ly Illvolved: It 
is a sN,tion ofttinw~ used IIguinst dependent lind negl,'etcd ch.ldrc!' who are, ~I~rr •. 
,'ult tn handle in ,'omIlan), with other dcpondont und nogloct,'d ch.ldn'n, It IS ."s~ 
usedasl'deabng'secnonmcocool1lgca plea where n d(llinqul'ney l'OIlVll'll?n ('ou,ltI nol bl' 
stlstailwci. 'rill' llXpt.'l·jf.'Il(.'(l of Ju\'cnii(' ('ourljudg(>~ h,as b(lC'~ that thf.',lntr~lslO.n o~ ~~c 
juvenile court Ill'Cl'ntuute" and pl'rpetuales the fum.ly ",'hlSm thnl'~ "h:lral'ter~stlc 
of tlw HUI casos,"-Ropo.'t to the Governor lind Il'~islutu;l' of th~ Spocml :~ud,(cil" 
Rl'fnrml'ommittel' of tho SUP('riOl' l'ourt of Los Angele~ ( ounty, [·,'bruary 22, 1~7~, 
Thnll'ommllnity ngfllt('if.·s call do bt.uer. in thesl' Cl,lS("g IS ~upl){)rl~d by nnoth(l~ (nl!: 
f nia study "Preventing Ill'linqunt'Y 1 hrough D.vc.'son- rhe Sacramento (ount~ 
[~;oh;'lion D~partment," notod in a 6im, .Justico l'o!~\vslett"r 151, S."I,)t, ~5, 1!}7~, S,ee 
also ,Jill K McNulty. "The Right to Be Left Alone, I! Ammcun ( ~lm.m!,1 ReI, III 
(Hl72); Hal Rubin, "Legal Dofinition of Offenses uy (h.ldren und 'outh, 1980 m, 
I., Fo.'um 512 (l9GO), "". ' R t6" 

'''''Note, "Child Negloct: DU(' I'roc('ss for the Paront, ,II t olumblll [ .. , ev,' ,) 

(H~~~~~ncil of ,Judges, NCCD, "Guides to the ,Judge in Me.dical O.'ders Affecting 
Children" (roprinted from ("';/1/' "lid lJc/;"'I''''''''!/' Aprll 1911S), 

an ngency, public 01' private, which provides servi,ces or care 
to children, has discl'imina,lo!'ily den,ied s~ch s:rvlce.OI: cm:e. 
whether based 011 race, religIOn. natIOnality, 01 a chIld SOIa 
family's social 01' economic status, 

The concept of a child as a person wi,th :ig,ht~ is 
also supported by not giving the court JurlsdlCtIOn 
over "incorrigible" children, children beyond the 
control of their parents, and other such languag~) 
and certainly not the newest, vaguest, l~n,gu~~e In 
the statutes-"person in need of supervlslOn, The 
evidence is that more harm than good is done by 
t.he court taking jurisdiction in these cases,lo 
Instead the neglect section (§5 (2) ) gIves the court 
jursididtion "Concerning any, child w~o is in a 
situation subjecting him to serIOus phYSIcal ha~m, 
or who is in clear and present danger of sufferIng 
lasting or permanent damage." 

The neglect section differs from curre,nt neg}ect 
provisions in being applicable only In serIOus 
cases. Early cases declared that courts did not 
have neglect jurisdiction unless the parents were 
totally unfit. On~ case says: "Before any abridge
ment of the right (to custody) gross misconduct or 
almost total unfitness on the part of the parent, 
should be clearly proved," The author of an article 
tracing neglect law writes: "Certainly it cannot be 
questioned that where the child h,as been s.ub
jer.ted to or threatened with serIOUS phYSIcal 
harm, such as a brutal beating or starvation, the 
right of a parent to deal with his child as h7 sees 
fit must give way to the state's fundamental Inter
est in protecting the lives of chIldren. Short of 
some such severe and fairly objective danger, 
however, the state's interest becomes much more 
speculative,"lo " 

The same subdivision gives the court jurisdic
tion "Concerning any child who requires emer
gency medical treatment in order to preserve his 
life prevent permanent physical impairment or 
def~rmity, or alleviate prolonged agonizing pain." 
Such a provision is needed because current acts 
are no better-no more protective of children
than the 1959 Standard Juvenile Court Act, which 
allows a judge to order a medical examination of 
1'lry child, without criteria, concerning whom a 
petition has been filed; and it can order treatment, 
without limitation or restraint stated in the sta
tute, of a child who has been adjudicated. It can 
order examination of parents with only the vague 
restraint that the parent's ability to care for the 
child be at issue, and require a hearing, 

I cite, in support of the provision, a publication 
of the Council of Judges of the National Council on 
Crime and Delinquency,ll whose suggested lan
guage I have adopted. Section 20 in my model act 
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provides for procedural requirements, attempting 
in it to provide due process protections in both 
emergency and nonemergency situations, 

In contrast to the foregoing approach, existing 
juvenile court laws are like the Standard Juvenile 
Court· Act provision, declaring that each child 
within the jurisdiction of the court "shall receive 
. , , the care, guidance and control that will con
duce to his welfare and the best interests of the 
state." "The best interests of the state"-this is the 
kind of language that enables courts to take con
trol over almost any child they want to, at the 
request of parents, schools, police, neighbors, The 
state should have no interest except seeing to it 
that the child's rights are given to him, the same 
responsibility it has to other citizens, 

The parens paf1'iae basis on which the juvenile 
court system rests is caring for incompetent per
sons. But some courts find children, at least in 
their teens, to be pretty competent, A United 
States Court of Appeals, in a case upholding the 
right of students not to participate in flag pledge 
ceremonies, stated that "neither students nor 
teachers 'shed their constitutional rights to free
dom of speech or expression at the schoolhouse 
gates"; and it said, of the 14- to 16-year-old stu
dents, that they were not fresh out of their cradles 
, , , Young men and women at this age of devel
opment are approaching an age when they form 
their own judgments, They readily perceive the 
existence of conflicts in the world around them; 
indeed, unless we are to screen them from all 
newspaper.:; and television, it will be only a rather 
isolated teenager who does not have some under
standing of the political divisions that exist and 
have existed in this country, Nor is this knowl
edge to be dreaded."12 

The Supreme Court, on the other hand, does not 
speak in this vein. A Queens, New York, school 
board barred children from borrowing Piri Tho
mas' book Down These Mean St;wts from the 
schOOl library. A prIncipal, a librarian, parents 
and child sued to assert their right to know; but 
they lost, and the Supreme Court refused to 
review it,13 but there was a dissenting opinion by 
Justice Douglas who said,"Are we sending child
ren to school to be educated by the norms of one 
School Board or are we educating- our youth to 

I.!RlH~:iO v. n'lItml Sclwul Vili/"il'l, ·Hm F. 2<1 U2a e~nd Cir, 1972), 
uPI'f'x;d,'ut:., ('muu"'/, [);"t/t'i,'t !.'j d fll. v. ('fIIUUlIlUit!l S,'lwfllUmll'c/ Nu. '!/'j f'I til .. ua 

S, CI. :108,( 1972), Bul the Court did uphold till' ti.'st amendment right of puuli,' 
schoolpup"s to wear black armbands in protest againsl tho \,il'tnam War, '/'il/hl' v, 
lJl',. M"il"'" IIIdl'lWllliful ('/1",,,,",,;111 81'1"'/11 lii .. lI'il'l, 393 U,S, 50:! (l96!)), He,' Mik,' 
Wienor, ,,[,'re,' !'n'ss in till' lligh HclllNlls," '/1", XIII;"", January 28, 1!)7~, 

"Sol Rubin, 1'111' l.1I1/' II! (','i"Ii,,"1 ('''1'''1'1'1;"" ch. 12 §§ 10·12 (I !1;:!), 
"'Sol \lubin, "('hild .. 'n as Victims of Overinstitutionulization," Child II't l.fo"'r, No, 

I 1!l72, 

shed the prejudices of the past, to explore all 
forms of thought, and to find solutions to the 
world's problems?" The majority view is consist
ent with what is deemed Uthe welfare of the state," 
which equates with great control over children, 
through truant officers, police-but principally 
the juvenile courts and their personnel and deten
tion homes. And of course it is through the juve
nile court laws and other special statutes restrict
ing children that it is possible to conclude that 
this is a most discriminated against group, 

As for the attack on the court for its failure to 
prevent delinquency (the cover for more punitive 
treatment), the Supreme Court in the Gault case 
says, "The high crime rate among juveniles .. , 
could not lead us to conclude that the absence of 
constitutional protections reduces crime, or that 
the juvenile system, functioning free of constitu
tional inhibitions as it has largely done, is effec
tive to reduce crime or rehabilitate offenders." 

But if I share the sense of some courts regard
ing the competency of teenagers, then I also place 
on them a corresponding responsibility, Accord
ingly, my model act would give the court jurisdic
tion over children only under 16 years of age, 
whereas most juvenile court statutes give some 
jurisdiction to children under 18. 

Substantive Pt'otections Are Also Needed 

If the requirements of the pa)'e1l8 patriae con
cept are to be fulfilled, more than procedural due 
pl'ocess must be provided. Substantive protections 
are also needed. In the Gault case the Supreme 
Court made no reference to the provision in th~ 
Arizona juvenile court law permitting commit
ment of a juvenile until he reaches majority, in 
that case, 6 years. This provision, common to 
almost all juvenile court laws, has not been held to 
be unconstitutional, although the violence they do 
to the 14th amendment requirement of equal pro
tection is obvious.I't Accordingly, in my model act 
I provide that if a child is committed, "in no case 
may the commitment or order exceed the term of 
commitment authorized for an adult committing 
the same violation of law" [§ 22]. 

More than this provision is needed. Considera
ble data attest to the general overcommitment of 
children,15 The same section reads: "Provided the 
act which the child is found to have committed 
was a violent act seriously endangering another 
person, and the child has a history of violent 
behavior, commit the minor" etc. Senator Birch 
Bayh, when chairman of the Subcommittee to 
Investigate Juvenile DE'linquency of the Senate 
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JUdiciary Committee, wrote, "The incarceration of 
youthful offenders should be reserved for those 
dangerous youths who cannot be handled by other 
alternatives."16 This result has been substantially 
achieved in Massachusetts, by administrative 
action. 17 That is, such a provision is feasible. 

There is another, perhaps even more basic pro
tection that must be realized. Every juvenile court 
statute declares the proceeding to be non
criminal, and spells out some protections to the 
child that do not prevail in a criminal proceeding. 
Among these are confidentiality of records, and 
the declaration that a juvenile court record shall 
not be used against the interest of the person with 
the record. I doubt that there is a single jurisdic
tion in which these provisions are not violated. 
Violations are routine, even, and perhaps espe
cially, where another government a~ency requests 
juvenile court information. 1711 YC't U'itllOut the i/Oll
('I'illl illalitlJ of til£' procC'eciill{J the jll/'ell ile cO/o·t spe
cial )JI'oc('(llll'e cOllstitutionalllJ fails. And so long 
as in ))I'acticC' the noncriminality is violated, the 
proceedings are skating on thin ice. 

Accordingly I have in my model act sections 
that attempt to make real the noncriminal effect 
of an adjudication. Section 23 reads as follows: 

No adjudication by the court of the status of any child shall 
be deemed a conviction; no adjudication shall impose any 
civil disability OI'dinal'ily resulting from conviction; no child 
Si ' " be deemed guilty 01' be deemed a cl'iminal by t'eason of 
adjudication; and no child shall be charged with cl'ime 01' be 
convicted in any court. The disposition made of a child, Ot' 
any evidence given in the court, shall not operate to disqual
ify or pt'ejudice the person in any civil service or militat'y 
application 01' appointment 01' in any employment, license, or 
set'vice, On any application 01' in any proceeding a per80n 
may state that he has not been arrested 01' taken into custody 
if such arrest 01' t'ustody occurred when he was undet' Hi 
years of age, On any application 01' in any proceeding a pet'
son may not be asked questions to elicit information of juve
nile court proceedings 01' adjudication, 01' appt'ehension 
when a child, 

Section 27 on records and publication contains 
much that is found in the model acts and existing 
statutes, but attempts to strengthen them, Section 
28 provides for erasure of arrest and court 

ItUir<.'h Bnyh. "N(l\\' Dirl'l'lj,JI\:-i for ,Ju\'('nilp .Justil'l',11 Trial .\It1nll~illl'. Fl'bl'ullry 1977, 
I~Tnl:lk FUI'l'l' un Hll('UI'l' r·'a(·iliti(,s, Division of Youth H(1I'\'il'l'S, l\lasHlll'hu!'wus, 

"Th(l ISSUl' of Hl'l'UI'ity in H Cummunity·Bnse''' HYlill'm of ,hlvl'nill' COI'n'l'lions" (l!)7H), 
17al-:dll')"I'd V, Hpan'r, "Eml,lo~'ahilil)' lind lho ,Juvonilo 'Arl'~sl' HOt'lml," N, y, [', 

G"IIdUIIlo H.'hool of Rodal WIII'k, ConI,,!, fill' llll' RlueI)' of ttlll'mpluy('eI Yuulh, ,JUIl(' 
1966: ,John (', COffN', "l'rivncy \'OI'SUS 1"""'11" IIII/I'illl: TIll' Hul,' of Puliel' H,','orlb in 
th(' S(lnl(lllcing nnd SUrV{lilllllll'l' of .Ju\'llnil(ls,1t 57 COl'nt'll L. Ul'\', 571 (lU72), Hul 
Hubin, "Tho Juvoail,' Courl Hrsl,'m in E"oluli'I1l," 2 Vlllpa1'llisu [I, 1., H,'\', I (1l1li71 
rolales till' ,'ffol'l-lhlll fllil"d,-by 11 ('ouneil of ,Judgos rOl1ll1lilll'l' 10 ('unvilw,' till' 
Jou COJ'p~ not tu f(lj{I(,'l npplil'anl:; b(l('UUH(l of n ju\'('nih.1 ('f)urL"l'l'ord. 

.,l'TII/' v, SIIIII'I, ,WI [I,K :l!)", HI H, Cl,IiIiX (W71 I, 
"Hoi Hubin, "l'robnliun ur Prison: Applying till' l'ri,wipl,' of till' I,,'asl H,'slri,'lil'o 

All(lrnati\'l,11 (('l'i1l'" ",ull h li/"/UI /1f'fI. Ol'lolJllr Win), 
jll.l1d{, ;/'('1' v, H'IIII.~!lll'tlllifl. in n' BurruH. ·10a U.~. 52H (lUill. 
"In llll' MIIW'I' of Mrl'ioud, Family Courl of l','uvid,'n(',', Itl , ,JllnulIl'Y 15, 1971: 

lU • .Fl, 1', S/II/' , ·IH7 1', 2d 27 (AIIISka, IH71), 

records, a procedure that has some precedent even 
in models and statutes relating to adults in crimi
nal court. 

Above I cited Senator Bayh who spoke of "other 
alternatives" to avoid commitment of most juve
niles, My model act authorizes a fine as a disposi
tion, Few juvenile court laws authorize fines as a 
disposition, but fines are an alternative disposition 
as important as any other, The Supreme Court in 
one case has encouraged the use of' fines, to avoid 
commitment wherever possible,I7b a view that 
supports the least restrictive alternative in sen
tencing,lS I see no reason why this alternative 
should not be available for juveniles, 

In the model act I have attempted to provide 
substantive due process ingredients again to avoid 
overcommitment, This is done in section 14, auth
orizing use of citation in place of taking a child 
into custody, and prompt attention to deciding on 
release if a child is taken into custody; section 17 
authorizing trial by jury where an adult would be 
entitled to a jury trial for the underlying offense, 
The Supreme Court has upheld the almost univer
sal provision in juvenile court statutes that deny 
children a right to trial by jury,19 but several 
states do provide for trial by jury in children's 
cases, and the dissenters in the Supreme Court's 
decision cite the satisfactory experience in those 
states, In addition, some state courts have decided 
(as they can) that a jury trial is a right of juveniles 
in their jurisdiction,20 

In all of the foregoing I have stressed the provi
sions in the model act that would turn the court 
around from one enforcing controls on children to 
one recognizing children with rights, the juvenile 
court enforcing those rights, But most of the act is 
a reaffirmation of the basic concept of a juvenile 
court-a noncriminaf procedure, with informal 
hearings, and an intake process, fairly typical 
detention and shelter provisions, and so on, My 
view is that the current juvenile court statutes are 
in great danger of invalidation, As already cited 
above, the Supreme Court has said that "the con
stitutional and theoretical basis for this peculiar 
system is-to say the least-debatable," The 
doubts about the constitutionality of the system 
can be overcome only by making its non
criminality a truth rather than a fiction' and the 
pm'el/.'! patriae foundation also must be 'based on 
factual caring for the child, not a fictional pre
tense covering a quite punitive system. It is these 
fictions that I have tried to revise, so that the 
juvenile court can survive against constitutional 
doubts that now exist, 

The concern of judges is that such a model 

I ! , , 

: 1 
: I 
1 f 

I! 
11 

i! 
Ii 
, I 

\ 1 
! f 

:'! 
j I 

II 
I 
I 

I 

I" 

i I . 
:! . 
d 

THE JUVENILE COURT NEEDS A NEW TURN 53 

red~ces the jurisdiction of the court, particularly 
takIng away status offenses, and reducing the age 
limit; but this model also adds jurisdiction-the 
bundle of children's rights that are included, As 
for the age level, the provision in the model is that 
the jurisdiction over children under 16 is e;l~clu
sille, whereag most juvenile court statutes have a 
variety of exceptions under which children not 
only under 18 but under 16 can be-or must be
tried in criminal court, 

The model act that I have proposed is only a 
beginning, but I hope it is a beginning towar 1 not 
only a constitutional court but a system affording 
to children their rightful status as people with 
rights, I do not view pa1'ens pat1'1'ae as contradict
ing that status, especially in the light of the com
ments of the t::lupreme Court in the Gault case call
ing the concept of "murky" meaning, It is als~ 
only a beginning only in the sense that numerous 
other statutes, outside the juvenile court act itself, 
~ffect or govern the status of children, Certainly 
In a code on children I would prohibit corporal 
punishment of children, We worry about violence 
in our society, All the rationalization by the 

Supreme Court upholding corporal punishment of 
children, amounts to a justification of violence 
against children, But this violence at an early age 
must surely contribute to the general atmosphere 
of violence, Denmark has very little violent crime, 
When asked about it, a Danish criminologist said 
"It is a cultural phenomenon, something you hav~ 
in the culture of the United States that we don't 
have here, , , We have never had this concept of 
fighting and competition in the Danish culture 
that you have in the States,"21 

It is quite clear that our system of compulsory 
education must be reexamined; that our child 
labor laws need modernization, Many states now 
permit children access to contraceptives and abor
tion without the approval of their parents, Most 
states have brought their age of majority down 
from 21 to 18. California has a freedom of the 
press statute applying to high school papers, 
Treating the child as a person and not the prop
erty of his parents would require a new look at the 
modes and ingredients of emancipation, perhaps 
not returning to an age level of 10, 11, or 12, as 
once prevailed, but not delaying until a child is 
out of his teens, either, 22 A code of children's laws, 
based on the concept of the child as a person and 

(~'9uot~'~1 in .Mil'luwl S. S~I·I·iII. "PI'Ufill.l/J)(1l1l11lll'kt" ('m'nt,/jut/."! ,1IulI(J~illl', MIU'loh 1,17'01,,2.1111.1,1, not property, a person to whom the Constitution 
"S[>l'Il'llrrof l'l'l,'r Bull, ,llIIl'l'il'lIl1 III11'A"slI/'i"IiU/I.IIII/I'III1I, .IIII1IHlry 1U7H,IIl12, applies, is badly needed, 
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T HE PROBATION intake process is widely 
accepted today as an integral part of the 
juvenile justice system, Intake can be viewed 

as the initial entry point to the family court, with 
the intake probation officer serving as "gate
keeper," The primary purpose of the intake pro
cess is to provide a prepetition screening of com
plaints to determine which cases to divert from or 
insert into the system, Intake diversion obviatE!s 
the necessity of formal court intervention. ::l nd the 
matter IS terminated, eIther with or without a re
ferral to a community agency, 

Waalkes' (1964) insightful description of intake 
is as relevant today as when it was written: 

'\~lIl1nc~ Wllnlk~s, "JU\'l'lIil~ Courl Inlllk~," ("';1111 111111 lJd;IIII",,"rll, Vol, 10 AllI'Il 1!l6,I,I"12:1, ' 

Intake is a pel'lllissive lool of potentially great value to the 
juvenile COUI't. It is unique because it pel'mils the COUl't to 
SCl'een its own intake not just on jul'isdictional grounds but 
within some limit~, upon soc!:tl gl'ounds as weIl, It Cal; cud 
out cases which should not lle dignified with CUI,the!' COUl't 
process, It Clm save the COUlt fl'om subsequent time consum
ing pl'ocedlll'es , , , It provides machinel'Y COl' refe!'l'al of 
cases to the othel' agencies when aPPl'opriate and beneficial 
to the child, It gives the court an eal'ly oPPol'tunity to dis
COVCI' the attitudes of the child, the parents, the police, and 
any othel' refel'l'al sources,l 

The intal{e process provides a number of impor
tant benefits, The removal of trivial or inapprop
riate cases, as well as those that can be better 
served nonjudicially, not only reduces court con
gestion, but allows the court to marshall its 
limited resources for more serious cases, Reduced 
caseloads also result in significant savings of court 






