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CHAPTER I: INTRODUCTION 

One of the more widely discussed aspects of criminal justice 
reform in the past decade has been the need to control or structure 
the extensive discretionary power exercised by decision-makers 
throughout the system. l Attention has focused in particular upon 
various ways to reduce what is perce:i.ved to be unjustifiable 
disparity in the length of criminal sentences as well as in 
decisions whether such sentences should be served in the community 
or in custody.2 Such concern over disparity in sentence-leng'th 
and sentence-type, however, contrasts with the wide variety of 
sentence-conditions increasingly being made available to today's 
criminal courts. 3 

Largely as a result of a recen't proliferation of federally 
funded initiatives, a sentencing judge may be exhorted to direct 
offenders to programs offering intensive probation supervision, 
drug or alcohol therapy, employment counseling, restitution 
services, or countless other experimental or established "sentenc
ing alternatives." ll.s any program administrator or evaluator is 
aware, moreover, as the number of alternatives within a particular 
jurisdiction grows, different program staff may even find them
selves in the position of competing for a judge's attention, to 
procure clients for their own particular form of intervention. 

One of the most recent interventions that highlights the 
potentially conflicting interests of reducing disparity and 
expanding sentencing alternatives is the practice of requiring 
offenders to perform some type of unpaid public \vork or community 
service, usually for governmental or non-profit agencies, as a 
condition of their disposition. Community service sanctions have 
recently drawn favorable attention from such prestigious organi
zations as the American Bar Association,S and they are recognized 
as a proposed condition of probation in a recent working draft of 
the Federal Criminal Code Revision Act of 1979. 6 In addition, 
community service has received overwhelmingly favorable attention 
in the popular7 and academic 8 literature, and experimentation with 9 
community service has become a funding target for federal agencies. 

Despite an apparently growing enthusi~sm for the use of 
community service dispositions in the above circles, however, it 
has recently been noted that "case law concerning the legality of 
requiring an offender to perform community service as a condition 
of probation has not yet been established."IO Similarly, in their 
recent report for the National Institute of Law Enforcement and 
Criminal Justice, Beha, Carlson and Rosenblum conclude that: 
"Communi ty service seems t.o be in an experime,i,1tal stage legally. 
As far as can be determined to date, no litigation has contested 
its use and there is almost nothing in the literature dealing 
with potential legal or constitutional conflict .... "11 

Although isolated opinions may be found in which the appelate 
courts have considered the use of community service by sentencing 
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judges,12 and although explicit statutory authorization is becoming 
more common,13 case law and legislative activity in the area both 
remain negligible indeed in comparison to the extensive use of the 
sanction in numerous jurisdictions throughout the United States. 
In the absence of explicit authorization, for example, individual 
sentencing judges have widely publicized their support for and use 
of c~mmunity service under their broad discretionary powef~ to 
reqUlre conditions of probation or conditional discharge. In 
addition, formal programs to implement and administer community 
service provisions are spreading rapidly throughout the United 
States, usually under similar non-explicit, discretionary statu
tory authority.I5 

The purpose of this report is to examine some of the assump
tions underlying the expansion of community service sentencing, 
and to provide legislators and criminal justice practitioners 
with a review of statutes, case-law, and related developments in 
the law, as well as a critical appraisal of some of the 'potential 
legal or constitutional conflicts' that conununi ty service may 
provoke. By way of an organizational framework, discussion can 
be conveniently divided into two general areas; the first of 
these involves consideration of the basic authority of the courts 
to impoge community service, and the second area embraces 
specific issues in the implementation and adm~nistration of 
community service penalties. 
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CHAPTER II: COMMUNITY SERVICE SENTENCING AUTHORITY 

ANALOGOUS PROVISIONS 

The idea of requiring offenders to perform some kind of work 
or service as part of the penalty for their crimes is of course 
not a new one. The Thirteenth Amendment to the United States 
Constitution affords solemn recognition of a longstanding national 
acceptance of the practice of involuntary servitude as a punish
ment for crime. 16 Similarly, uncompensated labor by inmates of 
penal institutions, sentenced to 'hard labor' or put to work on 
'chain-gangs,' is one of the more widely portrayed aspects of 
American penal history.17 

An 1891 West Virginia Statute, still in force, provides that 
if an offender is confined for violation of a municipal ordinance, 
whether for failure to pay a fine or as part of the sentence, he 
may be ordered by the court "to work on the public streets and 
alleys of (the) city, town or village . . • . And the council of 
such city, town or village may make proper allowance to the marshall 
or sargeant to take charge of such person or persons while so at 
work, and allow and pay a reasonable compensation for the services 
rendered, out of the treasury of such city, tmvn or village. "18 
More recently, a 1975 California probation law provides that: 

In counties or cities and counties where road camps, farms, 
or other public works is available the court may place the 
probationer in such camp, farms, or other public work 
instead of in jail . . . and the court shall have the same 
power to require adult probationers to work at public work 
. . . and supervisors of the several counties are hereby 
authorized to provide public work and to fix the scale of 
compensat~on of such adult probationers in their respective 
counties . .L9 

An act that in many ways captures more closely the spirit 
of community service as the concept is in vogue today, however, 
is a 1949 Alaska probation law prohibiting littering in public 
recreational facilities or on or from public highways.20 After 
declaring the offense to be a misdemeanor punishable by a fine of 
not more than $500, or by imprisonment in jail for no·t more than 
one year, or by both, the statute adds that the sentence may be 
suspended and that: "The defendant may be required, as a 
condition of probation, to pick up garbage and rubbish from the 
nearest highway, highway right-of-way, or public recreation facility 
for not more than four hours a day on each of two days. "21 
Similar provisions exist in other jurisdictions, such as in Cali
fornia where picking up litter may also be made a condition of 
probation in addition to fines, for not less than four and eight 
hours upon a second and third littering conviction, respectively.22 

The penalties for littering contain the seeds of recent dev
elopments in community service as a more generally applicable 
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sentencing provision in two important, overlapping respects. 
First, although not explicitly stated, the work involved in picking 
up rubbish is presumably intended to be performed without compen
sation. Second, just as the task of picking up litter, for the 
offense of littering p can obviously be considered a reparative 
penalty, so also the recent growth of community service has been 
very closely linked in theory and practice to monetary repara-
tion or restitution by criminal offenders. 23 The concepts fre
quently complement each other, for example, in operating programs 
in which community service is often a secondary focus, used with 
offenders for whom financial restitution is not possible. 24 In 
addition, the concepts are also often treated together in recent 
statutes,25 and the term restitution is sometimes used to signify 
both financial restitution and community service. 26 Similarly, 
in a recent Mississippi statute the terms are granted essential 
equivalence under the rubric "restitution to society."27 In 
Minnesota, the expression "work in restitution" appears in the 
State code,28 and the idea of a reparative relationship between 
the service and the offense may also underly a New Hampshire law 
requiring that the service must be "of the sort that in the opinion 
of the court will foster respect for those interests violated by 
the defendant's conduct. "29 

COMMUNITY SERVICE SENTENCING STATUTES 

Statutes such as the New Hampshire, Mississippi and Minnesota 
laws just cited are among a rapidly growing body of legislation 
that has been enacted in recent years, augmenting the more tradi
tional sentencing powers of the courts by making explicit statu
tory provision for the use of community service as part of a 
criminal disposition. Specific statutory authorization of community 
or public service as a dispositional option for criminal sentencing 
judges now exists in approximately one-third of the jurisdictions 
in the United States. Table 1 summarizes the purposes and major 
provisions of these laws, the type and amount of service authorized, 
and highlights any provisions of special interest. 

Although laws from only fifteen states are included in 
Table 1,30 the variety of approaches towards authorizing courts to 
impose community service is notable. ProceeQing down column two 
of the table, for example, service has received legislative appro
val as a sentence in its own right, as a condition of suspended 
sentence, probation, and conditional discharge. It has been 
authorized in Mary;t.and and Illinois as a condition of probation 
prior to judgrnent,3l and in New Jersey the fact that an offender 
will participate in a community service program may be considered 
a factor in mitigation of the court's sentence. 

Further reading of the second column of Table 1 shows that 
community service is authorized sometimes in addition to other 
penalties such as jail, fines, reparation or restitution, or, 
in the case of Florida, any other punishment. At other times, 
service is statutorily listed in lieu of or in satisfaction of 
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JURISDICTION 
AllD 

STATUtE 

ARIZONA 
REV. StAT. M'N. 
8. 13-1(105 
(G) (1978) 

SU:iNARY OF 
STATUTORY 

PURPOSE 

Authorizes service 
sentence in 
addition to or in 
lieu of fine for 
misderleanor or 
felony shop
liftillg 

SERVIce 
TYPE 

Public 
services 

I 

.!M!,l;; 1: ADULT COHMUNITY SERVICE LE(:ISLATION IN TIlE UNItED STATES I 1979 

SERVICE 
AMOUNT 

Not specified 

SERVICE 
RECII'IENT/ 
LOCATION 

Oedgnatad by 
court 

SUHMhRY OF 
SIGlIlFlCANT PROVISIONS 

The court mny. In impolling aentence upon a person convicted of 
Hhoplift1ng, require Any person to !Jcrforn> public uervicea 
dcRiRnatl!d by thp. court in addition to or in 11,," of "ny Cine 
which thl! court might impoRI!. 

SPECIAl. NOTES 

Service Cor 
specific offense 
on1)-. 

1------------+_---------------r----------r----------~+_------------1_-----------------------------------~--------------4_------------~ 
CALIFORNIA 
PE:iAL CODE 
s. 490.5 (c) 
(Deering 1979) 

DELAWARE 
CODE AliN. 
tit. 11, 8. 

4105(b),{c) 
(Cum. Supp. 
1979) 

nOR IDA 
STAT.M'N. 
s. 775.091 
(!;est CUID, 
Supp. 1979) 

Authorizes sl!rvice Public 
sentence in lieu of services 
(ine for first 
conviction of petty 
theft of retail 
merchandise or 
library materials 

1) Authorizes Public work 
service sentence assignments 
in lip.u of fine or 
costs if offender 
is unable or Cal10 
to pay. 

2) Authorizes 
development of 
guidelines for 
permissible amounts 
of service in 
Justice of Peace 
Court. 

3) Establishe", 
program selection 
and offender 
assigrur.ent 
procedures. 

4) Authorizes civil 
contempt penalty 
for service failure 
by offender. 

Authorizes 
oervice sentence 
in addition to 
any punishment. 

Specified 
public 
service 

No les8 thlln 
required to 
satisfy fine 
at minimWII 
w.ge 

1) Amount 
required to 
satisfy fines 
and costs at 
minimum wage. 

2) According 
to guidelines 
to be set by 
Deputy 
Administrator 
of J.P. Courts, 

Not specified 

Doaign.ted by 
court 

Public project. 
oubmit ted by 
state, county 
or municipal 
agencies and 
certified by 
Division of 
Corrections 

Not specified 

In lieu of $50 - $1.000 rln~s for a [irRt conviction of petty 
thef t of merchand iUI! tnken from 0 merchant's prcmlneD or a boolr, 
or other library mnter~nl" taken from a library facility, any 
per~on may be required to perform public nervices designated by 
the court, provided th~t in nn event ahal1 nny such person b. 
rccl"I ret! to perform lenn thAn the numil"r nf lannr" of N"ch l,ubl1c 
service necoRsery to sutisfy the Cine naBe3~ed by the court at 
the ~inimum wORo prevailing in thu ntate at tho time of sentencing_ 

Where a person sentenced Lo pny a fine. costs or both, on conviction 
of 8 crime is unllbl" or r RUn to plly at the time of Bentc'nce or in 
accordance with terms of payment Aet by tho court, the court may 
order thC! perRon to report at Any time to the Director of the 
Dlvinion of Corrections. or Il person deuir,lIllted by him. Cor work 
Cor a numbClr lind schedule of hour a nC!CeA8ary to discharge the Une 
and costs imposed. For purposes of this Bection, an hourly rate 
equal to minimum wage for employees shall be used in computing the 
amount creditCld to any p"r~on dlschllrging fines and costs. In 
CJiRCR lnvolvlnr. J.P. CourtR, tht' I1rputy AdnlniRtrAtor thrrrof ahall 
eNtsbl1sh guidelines Cor the number of hours of work ~'ilich may be 
asaip,ned and the courts shill! adhere to aaid guidelines. The 
Dlviuion moy npprovo public work ansisnment9 submitted for 
certification for convicted persons, whert'upon the Director or a 
I'Clrson designated by him may AMlgn the convicted person to work 
under the supervision of any atntt'. county. or municipal agency on 
2ny project or asclRnmcnt npecif!cnlly cl!rtified Cor thllt purpoae. 
Tlar D.O.C. sh~l1 not comp,mnatQ any convicted per non Duigned to 
work but oh"ll credit sllch person with the number of hours of 
satisfactory service. \{han thl! number of hours I!qunh the number 
impo&od by the court, tho IJ.O.C. sholl certify this fact to the 
appropriate court, and the court sholl proceed 88 if thu g:le8 and 
costs had boen paid in canh. In tha event Lhat a person serves the 
max!mun; sentence for civil ,contempt for failure to comply, the 
court in tts discretion may order that any fines and costa 
totAling leu than $1,000 nhllll be cancelled. 

In addition to any punishment, tho court may order the defendant 
to perform a specified public servics. 

'. 

'Service for 
sreciCic ofCenae 
only. 

Service for firat 
olfender only, 

S .. rvice 18 
er.pUcitly 
uncompensated. 
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JURISDICTION 
ASD 

STA11TrE 

nORmA 
STAT. A .... :I. 
s. 812.015(2) 
(I.'cst Cum. 
Supp. 1979) 

SlJli:-L\RY OF 
STATUTORY 

PURPOSE 

, 

SERVICE 
TYPE 

Authorizes service Public 
sentence in lieu service 
of fine for 
second or subsequent 
petit retail theft, 

TABLE 1: ADULT COMMUNITY SERVICE LECISLATION IN THE UNITED STATES, 1979 

SERVICE 
AMOUNT 

No less than 
required to 
satisfy fine at 
minimum WllglI. 

SERVICE 
RECIPIENTI 

LOCATION 

Designated by 
court 

SlIMMARY OF 
SICNIFICANT PROVISIONS 

Upon II uecond or subsequent conViction for retit retail theft, in 
lieu of a fine of not les8 lhon $50 not more thon $1,000 the court 
may require the offender to perform public gervic~R duir,IlGtcd by • 
the court. In no event shnll nny nuch o£(('nder be required lO 

p"r[orm leu thnn tho number of houra of pubUc servlc" n~cessnry to 
./ltldy th" Cine at th" minimum wago prevaIling In th" atnte Ilt the 
t lma of ."ntendllll 

.' 
b 

SPECiAL !iOTES 

Service for second 
or subRequent of!en8R 
only. 

------+--------1------+-------1-------1-, ----.------------------------------if---------I 
IlAWAll 
REV. STAT. 
s. 706-605(1) 
(f) (Supp. 
1978) 

lLLISOIS 
,\.\"!l. STAT. 
ch. 38, ss. 
1005-&-3(b) (10) 
3.l(c)(10) 
(Sc:ith-Hurd 
Cum. Supp. 
1979) 

ILl.lNOIS 
A.\"!l. STAT'. 
ch, 38, s. 
204-4(6) 
(S",ith-Hurd 
C:.o. Supp. 
1979) 

ILLINOIS 
A.\"!l. STAT. 
ch. 38, s. 
204a (1) 
(Soith-Hurd 
Cum. Supp.-
1979) 

Authorizes 
community servica 
as a sentencing 
alternative or as a 
condition of 
probation. 

Authorizes service 
conditions of 
probation and 
condit.ional 
discharge (3(b)(10» 
Authorizes service 
conditions of court 
supervision, upon 
deferred judgment 
(3.l(c)(lO» • 

1) Defines duties 
of probation 
officers to develop 
aDd operate service 
progralDs. 

2) Restricts P.O.'s 
liability for 
offender' G 

tortious Gcts 

1) Authorizes county 
boards to establish 
and operate 
agencies to develop 
and supervise 
programs of public 
service employment 
for persons placed 
on probation or 
supervision by 
court. 

2) llestricts 
liability uf count.y 
employees for 
offender'" t.orti.ous 
acta. 

Servicea for 
the 
community 

Reasonable 
public 
service work 
such as but 
not limited 
to picking up 
litter, or 
maintenance of 
public 
fndlities 

Reaconable 
public ,ervict 
work 

Public 
service work 
such as but 
not l:lmited 
to picking 
up litter, or 
maintenance of 
public 
facUitiea 

Stated in the 
court's 
judgment 

Not specified 

Not spacified 

Not specified 

Covernmental 
asency or 
benevolent or 
charitable 
organi~ation or 
other commull!ty 
service IIroup 
or under ather 
appropriato 
supervi/lion. 

Public parka, 
public highways, 
public 
facHitin 

Not specified 

To be developed 
in cooperation 
with the circuit 
courts for 
respective 
countiea 

I 

The court mny Rcntence a p ... raon convicted of n crime to t,crCorlD 
serviccs for the cummunity under the lIupervision of a governmental 
allency or bcnovolcnt or chAr itnblo organization or other cOl1U1lunity 
service group or under other appropriate Ruperviaion, or to perform 
Buch Bervlcc! nnd to probotlon, "8 the cclurt may 'direct, provided 
that the convicted perAGn who performs Ruch scrvices shall not be 
deemed to be an eznrloyec for ony purpose. The extent of services 
reqUired IIhall be IItated in tho Judgment. The cuurt Hhnll not 
"entence tho convictQd perRon only to perfcrD Ruch services unless, 
hllving regard to the natu't'l, and circumstances of the crime and to 
the htHtory and charactor of the defendnnt, It is of the opinion 
thnt such services alone ouffice for the protection of the public. 

The court may in addition to other rl!880noble conditions relating 
to the nature of tha offense or the rahabllitation of the defendant 
80 determined for each defendAnt in the proper discretion of the 
court rcquira that th" person perform soma rB~sonable public service 
work such os bet not limited to tho picking up of litter in public 
p3rka or along public highways or the maintenance of public 
faciUties. 

D'Jtles of P.O.s aha1l be to deVelop and operote prosrllma of 
reagonoble public aervicu work for any perRon a placed on probation 
or superviRion, providing, however, that no probation officer or aDY 
o:l1ploy"" of B probotion officer acting in the collrse of his official 
duties uhall be liable (or nlly tortious nets of any persons placed 
on probation or supervision os a condition of probation or 
~upervision ss a condition of probotion or suporvioion, except for 
wIlful ~i8conduct or gross negli8~nce on port of the P.O. or 
employee. 

County boards are authorized to establish and operate agencies to 
develop and supervise program. of public service Qmplo)~ent for 
those persons placed by tit\! court on probation or aupervis1on; the 
programs shall be developed in cooperatiou with the circuit courts 
for the respective counties developing "uch programs and shall 
conform with any law restricting tha use of public service work: the 
types of public service employment programs which mil)' be developed 
Include but nrc not limited to the p~cking up of litter in public 
parka or olong public hif,hways or the molnt~n4nce of public 
fAcilitien, Neither the county nor nny officiAl or omployee th~reo( 
acting in tho courae of hie o(Uciol dull ... shall be liable (or 
ony tortious acts of any perRon placed on probation or ou~ervi8ion 
as a condition of probation or supervisio~, except for wilful 
n1sconduct or grooa negligence an the port of such governmental 
unit, official or employee. No pereon aS8igned to a public service 
ftmploymllnt program 8h~11 be considered an employee for any purpose, 
(lor shall the county board ba obligated to provide any cOlDpensation 
~o Buch perRon. 

Section 706-605(1)(e) 
authorizu a sentence 
to lDake restitution or 
reparntion to victim. 
in sddltion to any 
community scrvica. 

OHender not an 
employee for any purpose 

Sections 100S-6-3(b)(9), 
3.1(c)(9) authorize 
restitution under 
same conditions of 
probotioo or court 
supei'vision. 

P.O. not liable for 
tortious acta of 
probAtioner 

Obligation to provida 
compensation 
explicitly denied. 

Offender not considered 
110 employee for l1li)' 

purpose. 
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KA.'iSAS STAT. 
s. 21-46l0(3)(m) 
(1978) 

Authorizes 
services as 
cond it ion' of 
probation or 
suspended 
sentence. 

~~SAS STAT. Authorize& 
s. ~1-4610(3)(n) service 
(1978) '" condition of 

probation or 
suspended 
sentence, under 
day fines system 
to satisfy 
monetary fines, 
costs, reparation 

~ISZ STAT. A.~. 
tit. 17-A. s. 
1204 (2-A)(L) 
(l.97S) 

Authorizes work 
as condition of 
probation 

~INE STAT. ~\~J Authorizes court 
tit. 34, sa. sentencing 
1007(1)(F), (2) offender to 
(1979) county jail to 

allow in!:late to 
leave jail 
during necessary 
and reasonable 
hours to perform 
serviccs. 

Community or 
public service 
work. 

No t a pec if fed 
(but aee s. 21-
4610(3) (m» 

Specified 'Wo::k 

Voluntary 
aervices 

* Day-fine service only 

Not specified 

Service for a 
period of days 
determined by 
court, to 
satisfy fines or 
costs, rcparati;:J~ 

or restitution 
on the basis of 
ability to pay, 
standard of • 
living, support 
obUga t ions and 
other factors. 

Not specified 

Not specified 

Local 
governmental 
af\t.ncl CR, privott 
corporations 
organized not 
for profit, or 
charitable or 
social scrvice 
orgllnizat ions 
perfoming 
o"rvices for 
the cormnunity. 

Not specified 
(but Bee •• 
21-4610(3) (m» 

State, county, 
rnunic1pal1 ty, 
school 
administrative 
diatrict, other 
public entity, 
or a charitable 
institution. 

Within county 
"here jailed 

Court may include omons conditions of probation or suspension of 
sentence: the defendant shall perfot1Il community or public 
service "ork for local 8o\l"rnm~nt.l "senci,,", private corporations 
organizod not for profit, or charitable or social service 
organizations performing services for the community. 

Court may include among conditions of probation or suspension of 
sentcnco: the defendant shall perform sarvices under a system of 
d~y fines "hereby the defendant is required to slCisfy monetary 
fines or costs or reparation or re.titution ohlijationo by 
performing services for II period of. days determined by the court on 
the basis of ability to pay, standard of living, support 
obligations nnd other !acton, 

A. a condition of probation, the court in ita sentence lDay require 
the convicted peraon to perform specified work for the benefit of 
the state, e county, a mUnicipality, a 8chool administrative 
district, other public entity or charitable institution. 

Any per .. on sentenced or committed to " count)' jail for crime, non
payment of a fine or forfdtur .. or court order, or criminal or 
cLvil contempt of cQ~rt, may be granted tho privilege oC lesving the 
jail dudng neceaRnry and re4ftonnbla hourH to g1ve volunlory 
serviceo within the county in which the jail 1& located. The court 
may grant such privilege at the time oC aentence or commitment or 
thereafter. the court may withdraw the privilege at any time by 
order entered with or without notice or hearing. . 

Section 2l-46l0(3) (h) 
authorizes restitution or 
reparation to Aggrieved 
parties. 
See also a. 21-4610(3)(m), 
below. 

Authoriz~. service to 
.atis!y monetary 
obligationa, includiD& 
reltitution, on basi. 
of ability to pay. 

Section l204(2-A)(B) 
authorizes restitution 
as II cOllditioo of 
probation, to each victim. 
or to the county if vict~ 
not found or oot intereated. 

.<\uthorhea voluntary 
st!rvJ.ce. 

S2ction l007(1)(C) 
authorize. &imilar privil.,8 
to work or provide service 
to the victim with the 
victim'. e~pre.o approval. 
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.n:RISDICTION SU~NARY OF 
.\.\1J STATUTORY SERVICE 

SrATL,E PURPOSE TYPE 

)1Alr.'LA.'ill STAT. AuthorizeD Parks program 
A.'iN. art. 27, service as or vuluntary 
s. 6~1 (a) (1) condition of hospital program 
(Cw:>. Supp. probation prior 
1978) to judgeent. 

N'Jt 

.' 

. TABLE 11 ADULT CO~II'fUNT'rt' SERVICE LEI:ISLATION IN TIll! UNITEn STATF-5, 1979 

SERVIC! 
SERVICE RECIPIENT/ 
AMOUNT LOCATION 

.pacHied Parka or 
hospital 

. 

SUHMhRY OF 
SIGNIFICANT PROVISIONS 

SPECIAL NOTES 

------------------------i------------------,----
The term" and condltion. of~' ,lAUon, nrter datumSuntion of 
guilt or nolo contondoro pl". 1)llt prS"r to ontarlnQ judgmont, 
may Includ. nny typ. of rohahIlJtdth ... program or cUnic, 
including hut not limJtvd to the driving whUa intoxicated 
school, or similar program, or the parka program or voluntary 
hospHnl program. 

Author 17.1'!1' vC11untriry 
nervlce. Authorizes unlc. 
prior to jud~~cnt 
Section 6~.l(Q)(l). Also 
authori.es restitution a. a 
condition of prob~tlon prior 

~------------~-------------4---------------+---------------r--------------~----------------------------___________________________ ~~t~O,~jU~d~g~m~.e-n~t-.------------__i 
MARYLA.\1J STAT. 
A."N. art. 27, 
•• 726A 
(Cum. Supp. 
1979) 

Authorizes 
c.ounties and 
Baltimore City tc 
establish 
co~un1ty serviCE 
progracs. 
Authorizes servic 
as condition of 
probation, 
suspended sentenc 
or in lhu of 
fines and costs. 
Specifies 
eligibility 
criteria and 
adclnlsteracive 
proceuurea for 
service programa. 

Community 
Service 

~1~~ESOTA ~stablishes ommunity work 
STATE ~~. sentencing guide-
s. 244.09(s) (2)I11nes cOllllllhsion. 
(West Cum. ~uthorizes guide-
Supp. 1979) ines including 

HI:-'~'ESOTA STAT. 
A.\~. 8. 3.739 
(C=. Supp. 
1979) 

jcolll!:1unity work 
)orders. ; 

Establishes 
claims procedure 
and limitations 
on liability for 
injury to service 
worker. 

Uncompensated 
work. Work in 
restitution. 

Not specified 

Not specified 

Not speCified 

Private 
charitable .I·'·~ 
nonprofit In.ti
tutiona end 
agencie8 of 
governaent. 

Not specified 

S ta te agency, 
political sub
division or 
public corpora
tion of atata, 
or nonprofit 
educational· 
med.t~41, or I 

Bocial service 
asency. 

Each county and Baltimore City may RBtablish a cOlM1unity suvice 
progrnm. Court may order community ~ervlce as a condition of 
"robntion, 06 cond It Ion to Rusprndcd AontoncC! or in lieu' oC 
payment of any fln"s and court costs Jmposed: IFI defendant 
conalnts, def .. ndnnt is not comp.n8nt~d, and hn8!iot been 
convict~d of a violent crime. 
County executives and Hayor oC Baltimore shall requut private 
charJtable and nonprofit institutiona Bnd agencies of Rovernment 
to provide work proJocta. Ag~n"lell to provide Information nbotlt 
projoct.R on Corm preparad by Adminh~rntive OHico of CourtB, 
to he sont to Chrks oC Court. St'rvle" program to b. 
adml.ni9lered by Div1Rion of Pnrole ~'"d Problltlon which ohall 

I 
prepare genernl guJdaUne. that 11110101 modiftcotion to meet local 
c:ondUon.. County mal' t'l""t 1.0 have lo"nl program manit orad 
by n.o.p.p. or by county. County ohall pay for loelll monitori"g, 
.up.rvlslng, trnn.portatlon, toala nnd other It~m. nDceB.ary to 

. implGment program. Counly Nhall rwp0rl to D.O.P.P. which .hall 
fil~ onnuol report to A.O.C. Public or privatv agcncy that 
requestA .~rvic. ia rosponsible for supervising workar and must 
accept the ASsignment on torms alld conditions ill!poeed by court. 
Public or prIvate agency may report un.uit3bility of worker to 
court. Court lI!~y rCAasign or take other action allowed by law. 
Section lIot to limit court'. authority to order restitution 
or service to vict~. 

~ny guideline. promulgated by the cOMisoion lor oefenderA for 
~ho~ imprisonment 1s not proper ohall lI!ake specific reference to 
noninstitutional aan"tions, including but not limited to 
community work orders. 

Service assignment must be 
made with defendant's 
consent. Service I. 
explicitly uncompensated. 
Defendants cop~lcted of 
violent crime exd uded. 
D.O.P.P. to prepare 
administrative 8uid.Unn. 
Rcclplanl agency i. 
rc.ponslble (or worker'. 
sup.rviolon. 
Service do •• not limit 
court'. power to order 
reatltutlon or oervic. to 
victim •• 

Guid&line. al.o to includ. 
day linea and r&stitution. 

Claims to be paid purauant to logislntive npproprlation following Service i. explicitly 
evaluation of each claim by appropriate houso and ~enBte uncompensated. 
committees, for: injury or death of inmate conditionally released Liability for injury durini 
from otate correctional fncility Bn~ ordered to perform uncom- work in r~.titution 
p~n"at~d work for n stato nfl~ncy. polltJcol "uh~lvl"l,," or public cxclude. compen.atlona for 
corporation of .tAte, or nonprofit oducationnl, medi"n!, or ~oclal pain and sufferini. 
Aervice 0spncy, 08 a cond1tion of hi. releoaft, whila performin;; 
the work; or injury or death of probationer performing work in 
re9titution pursuant to court ordor; or injury or death of perBon, 
including a juvenile diverted from court oyatem and performing 
work in rutitution pursuant to a written agreement aigned by him-
Relf, lind if a juvenile, by hia parent or guardian. Compensation 
will not be paid for pain 4nd .uffering. This procedure la 
exc.luaive of all other legal, equ1table and atatutory remedi ... 
againat the .tate, its political eubd1visiona, or any employee. 
thereof. 
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JURISD!CTION 
".\ll 

STATE 

:flSSlSSlPP'I 
CODE "liN. 
5. 47-.-47(4) 
(1978) 

l."EIl IIA.'\PSHlRE 
REV. STAT. ANN. 
a. 651: 2 (vl-a) 
(1977) 

';EIl JERSEY STAT. 
AXli. 
s. 2C:44-1(b)(6) 
(\lest CUIlI. 
Supp. 1979) 

• ;::-.: YORK PENAL 
LAIl 
s. 65.10(2)(f-1) 
(!'IcKinney 1979) 

OKl.Al!OlV. 
STAT. 11.\11. tit. 
22, II. 991a 
(Ilest Cum. Supp 
1979) 

Sm~RY OF 
STATUTORY 
.PURPO~.E 

Authorizes service 
as condition of 
probatir-n or 
earned ~rob.tion. 

" 

Autho~lze9 service 
sentence for 
destruction of 
property or 
unauthorized entry. 

Includes service 
among circUlllstances 
in mitigation of 
sentence. 

SERVICE 
TYPE 

Restitution to 
society through 
reasonable ~ork for 
benefit of c011lllunity. 

Uncocpensuted public 
service that ~i11 
foster respect for 
interests violated 
by d<1!fendant'a 
(;onduct. 

Community service 

Authorizes service Services 
as condition of 
probation" or 
conditional discharg. 
for misdemeanor or 
violation. 

Authorizes service CollClJtlnity service 
as condition of 
probation and 
suspended sentence, 
except for offenders 
of third or 
subsequent felony. 
Makes Department of 
Corrections 
responsible for 
monitoring and 
administration of 
service program 

TABLE 1: ADULT COMl11JNITY SERVICE U:r:rSLATION IN !liE UlllTED STATES, 1979 

SERVICE 
AMOUNT 

Not specified 

Not more than 50 
houra 

Not specified 

Not specified 

Sch~dule consi.tent 
with ~lIIployment 
.nd family 
responsibilities of 
offender 

SERVlCE 
RECIPlI::NT/ 

LOCATION 

C01IIIIIunity 

Public sarvice UndgI 
superVision ot 
elected or appointee 
official of city or 
t<M\ in ~hich the 
otf~n.d occurred. 

Public or not-for
profit corporation, 
... odetion, 
institution or 
agency. 

Not specified 

5U)!}II\RY OF 
SIGNIFlCANl' PROVISIONS 

JudRC of any clrruft rourt mny place of render on 
pro~rnm"of earned "rnbotlon rlflcr 4 pcriod of 
conflnament nnd .hnll dlrucl that Ruch dcfcndunt be 
und@r Hupervl.ion of dQPArlmunt of correction". 
In ~vunt thnt court .hould plAca any pcrGon on 
probotlon or enrned probntion. the court may order 
appropriate rc"titution to any victim of hi. crima 
or to Bociety throll!\h tho performance L rensonable 
work for the b,,"dH of th" ~ommunlty. • 

PerRon convicted of d."truction of property or 
unnllthorixed ~ntry may be required a. a condition of 
dhchurgB to perform not more than ~O hours of 
uncompen8atQd public service under tho supervision 
of on elected or appointcd official oC the city or 
town in which the o[f"I1HC occured, such .ervice 
being of the ~ort that in the opinioll of th .. court 
~ill foster renpcct for those interc8to violated 
by the dQ(~ndant'n conduct. 

In d~tcrmining oppropriate sentence to be illlposed 
on 8 person convicted of an offense, court may 
properly consider 89 n mitigating circumstance that 
the defendant haD oompensatad or will compensate 
the victim or will partiCipate in a program of 
community service . 

Whon illlposing •• entence of probation or conditional 
dlaohorge, the court may, as 8 condition of the 
scnt,,"ce, require that tho defendAnt perform service. 
for a public or not-for-profit corporation, a •• oci
otion, inAtitution. or ng~ncy, only upon conviction 
of a mi.demeanor or viol~tion and ~hare defendRnt 
hoo consented to the nmount and conditiono of Buch 
Q~rvlcet 

Court may, at time of "entoncing or At any time 
during the suspended "ontence, 1n conjunction with 
probation ordar tho person convicted to engage in a 
torm of community sorvioe without compensation, 
nccording to • Bohedulo consistent ~ith hia 
employment and fAmily re.ponsibilities. The court 
shall first conftider a restitution program for the 
victim as well as imposition of a fine or 
incarceration of th~ offender. Suspended sentence 
under this section shall not be given to perBons 
boing sentenced Upon th1r~ or aubaequent felony 
conviction. 
D.O.C. ohsll be responsible for monitoring and 
admin1atrot!on of restitution and service program. 
under this section, and ehall insure that aervice 
••• ignmonta aro properly performed. 

SPECI.\l. NOTES 

Authorizes 
restitution to lociety. 
A\llhor1ze~ service 
ofter pcriod of 
coul incmrmt.. 

Service for GpociCic 
offense< only. 
~I"ximum "",ount of 
service specified. 
Service is explicitly 
uncoclpensat ed. 
Service related to 
off~nder8 conduct. 

Service considered in 
mlfigation of sentence. 
CompensRting victims Is 
0150 considered in 
mitigation. 

Service iR authori:.d 
among condition. of 
con~uct and rehabl1itatio 

l
sen'lce for specific 
offenses (Only. Service 
authori~ed ~ith explicit 

I 
requirement of cons ant by 
offendar. 
Section 65.10 also 
authorizes restitution. 

Service i. explicitly 
uncompensated. 
Court must firlt 
consider restitution •• 
well as imposition of 
fine or incarceration. 
Offenders .entenced {or 
third or .ubs.quant 
felony are exluded. 

NOTE: :Since preparation.of Table 1 the New Criminal Code of Alaska has added privision'for community service. 
See note 30 supra. 
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monetary obligations. 32 Similarly, several of thG statutes 
authorize community service for specific offenses such as petty 
theft, shoplifting, destruction of property, and unauthorized 
entry, or for classes of offense such as misdemeanors, violations, 
or non-violent crimes. Still other provisions apply specifically 
to certain types of offenders, such as those convicted of a 
particular crime for the first or second time. 

In addition to the provisions in Table I authorizing the 
imposition of community service, several of the statutes listed 
deal with the creation and administration of formal service pro
grams. Others address ancillary questions such as liability for 
injury to and by the offender performing community service work. 
These and the remaining provisions covering such areas as type 
and amount of service will be discussed further below in connec
tion with other specific issues concerning the implementation and 
administration of community service programs. 33 

IMPLICIT PROBATION POWERS 

As intimated earlier, the imposition of community service 
sanctions by sentencing judges and the development of community 
service programs has greatly outdistanced legislative activity 
explicitly authorizing its use. In the absence of such explicit 
authorization many judges and programs have simply assumed com
parable,34 and arguably broader powers,35 under probation laws 
couched in more general discretionary terms. The discretionary 
language in the Federal Probation Act,36 for example, has 
prompted the use of unpaid community service in several juris
dictions. 37 The Act allows probation "upon such terms and 
conditions as the court deems best, (provided that) the ends of 
justice and the best interest of the defendant will be served 
thereby. "38 

Three of the most frequently encountered assumptions ad
vanced in support of assuming power to require community service 
are: a) it provides a viable alternative to incarceration, 
b) it is a voluntary undertaking on the part of the offender, and 
c) it represents a rehabilitative experience for offenders. 
Similar claims have been successfully proferred in justifying 
other conditions of probation that were also not specifically 
countenanced by statute; a recent decision by the Pennsylvania 
Supreme Court, for example, in Commonwealth v. Walton,39 
clearly demonstrates the power of the alluring notions that a 
probation condition, in this case restitution, may be rehabilita
tive, consensual, and an alternative to imprisonment: 

r I 

Although we have indicated that an order placing a defendant 
on probation must be regarded as punishment for double
jeopardy purposes, there is in our view, a significant 
distinction between restitution required in addition to a 
statutory punishment, such as imprisonment, and restitution 
required in lieu of such punishment. While such an order 
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must be strictly scrutinized in conjunction with a primarily 
punitive sentence, conditions of probation, though signifi
cant restrictions on the offender's freedom, are primarily 
aimed at effecting, as a contructive alternative to imprison
ment, his rehabilitation and reintegration into society as 
a law-abiding citizen; courts therefore are traditionally 
and properly invested with a broader measure of discretion 
in fashioning conditions of probation appropriate to the 
circumstances of the individual case . 

From the viewpoint of the offender, of course, there is a 
further significant distinction. In exchange for his 
acceptance of the probationary condition, he is permitted 
to avoid imprisonment and obtain his freedom, though in a 
somewhat restricted form. 40 

Whether applied to restitution or community service, however, 
available evidence casts considerable doubt upon the validity of 
all three assumptions, and makes the propriety of proceeding 
without explicit statutory approval extremely dubious. 

Community Service as an Alternative to Incarceration. 
Community service in the United States is frequently referred to 
as an "alternative" sentencing concept. 4l Occasionally the use 
of the word "alternative" is quite general, meaning no more than 
that community service is an option. available to sentencing 
judges in addition to all the more traditional sancti?ns of fine, 
probation, and incarceration. 42 Perhaps due to the wldely 
recognized phenomenon of "overselling" new ideas in criminal 
justice,43 however, community service is often optimistically 
portrayed as a sentence that is used widely for offenders who 
would otherwise have been incarcerated. The result has been 
that community service is commonly perceived in the media and in 
academic literature as primarily an alternative to incarceration. 

Headlines in a recent LEAA newsletter, for example, for an. 
article summarizing the results of a review of selected community 
service programs, decl~red that: "Offenders Avoid Imprisonment 
by 'Volunteer' Work.,,4 Less emphatically, in an announcement 
for the first large-scale federal funding initiative in the area 
of community service sentencing, one of the results sought by 
LEAA was that: "The program seeks to create an innovative 
alternative to the typical correctional processing of selected 
offenders . . • . The criminal justice system is expected to 
benefit from the lowered costs of non-incarceration .... "45 

The image of community service as an alternative to incarcer
ation is also fostered by criminal justice practitioners. A 
San Francisco judge, for example, in explaining how he uses 
"alternative sentencing," notes that one of the values is that: 
"It saves taxpayers the cost of food, clothing, bedding, 
clothing and medical services at the county jail, where the daily 
cost of maintaining a prisoner is about $27.,,46 Similarly, an 
Arizona probation chief states that: "The connnunity service resti
tution program as operated by the Pima County Adult Probation 
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, ., lternative available to the,c~urts, Department 1S a sentenc1~g a, ration, the impos1t10n of 
d is a viable alternat1ve to 1ncarce t'tution.,,32 

:nfine , or the imposition of monetary res 1 

In the academic lit7ratu~e 
the more sweeping assert10ns 1S 
Newton: 

on community service, one of 
contained in a recent article by 

, . rvice or restitution provides an 
Sentencing to c~mmu~lty set h'ch is positive from every 
alternative to 1mpr1so~~enth: ~estructiveness of imprison-
point of view: It aV01 s 'risonment it holds the 
ment, it is less co~tly than 1

f
mP

d 
and it helps compensate 

ossibility of help1ng th7 of en ~~' 
ihe victim of crime for h1S loss. 

" of claims that community 
In order to test the va~ld1t; incarceration, one would turn 

service is a viable alte~na~7~e ;esearch demonstrating whether 
ideally to a body of eva ua 1ve rforrn a service would, in fact, 
or not offenders ~entenced ~o P~is osition in the absence,of the 
have received an 1ncarcerat1ve p uch body of research 1S 
service option. un~ortunat~lY, n~a:ed upon inferences drawn from 
available in the Un7ted Sta es. owever, it is possible to 
a variety of less d1rect sources, h that the offender sentenced 
conclude with considerable ass~ra~cellY avoid incarceration 
to community service does not, y~lca d;n addition to his normal 

' d th ervice 1S 1mpose ~ 
thereby; 1nstea e sin lieu of monetary sanctions. penalty, or, at best, 

, 'b'£"tCj' Examination of the programs, 11 U.m-<.ta.t-<.on.6 on PJtogJta.m, E£.-<.g-<. -<. ~/ ~he "alternative-to-inc,;rceratlon 
d procedures upon Wh1Ch many 1 that even withln those an b d suagest strong y th 

pronouncements are ase'b th rare exception rather than e 
programs it is likely to l~ h e been incarcerated without th7 
rule that an offend7r wouTh ~~~t accompanying the LEAA ~~adl1ne 
program's intervent~on. ,e ent b 'Volunteer' Work," for 
that "Offenders AV01d Impr1sonm b BYeha Carlson and Rosenblum, 

, b d pon a report y, , t example, 1S ase u , in the need to mon1 or 
which is largely de~ote~i~~ ~~P!~~~uafe them in order to,dis~8ver 
programs, and ways 1n w alternatives to i.ncarceratlon. 
whether they truly oP7

rate 
as t' , tic report the authors note I deed in their caut10usly op 1m1S n, . 

explicitly that: 

, tent interest in such alterna
[JJudges have not shown con~~~ony charges are inv~lved ..• 
tives where serious ,;nd/~~rvice programs to date ln,the, 
The record of communlty they have been used prlmar1ly , 
United States in~icates t~ise be handled by fine or proba~lon, 
for cases that m1ght o~he h'ch a jail sentence is the t~a~l
rather than for cases 1n w 1 't tions this is an expl1c1t 
tional alternative. In some Sl U';t is simply a characteristic 
facet of the program; elsewhere, 1 ere set up as an avenue 

1 d Some programs w h of the case oa . . . 'th a broader mandate s ow 
to "work off" fines; eve~ thosel~~d convicted of code viola
a high proportion of the1~ case ther than misdemeanors. 5l tions and parking infract10ns ra 
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The record of community service programs dealing predominantly 
or exclusively with offenders who seem extremely unlikely candidates 
for incarceration is reinforced by examination of a large majority 
of the programs that have been reviewed. 37 Where formal eligibil
ity criteria exist for admission to such programs, they most 
Commonly gravitate towards the minor property offender or others 
for whom some form of community-based disposit~on might usually 
be expected.

53 
Similarly, a review of the community services 

statutes in Table I does very little to bolster the alternative 
to incarceration view of community service. In none of the 
statutes listed is service explicitly to be a complete alternative 
to incarceration. It certainly seems unlikely, moreover, that 
such a result is generally intended in those laws in which service 
penalties are provided for petty thefts and other misdemeanors or violations. 

Commun-<.ty SeJtv-iee a.nd Pun-i~hment TheoJty: One indication of the 
ways in which community service might be expected to develop in 
the United States may be inferred from an assessment of its 
relative value under different theories of punishment. From a . 
deterrence perspective, for example, although it might be argued 
that community service may be as effective or more effective than 
probation and/or fines, it would be considerably more difficult 
to dispute that it is not less effective than imprisonment. 
Similarly, if the Supervision involved in community service makes 
it a more incapacitative measure than fines or probation, it 
nevertheless offers less of a guarantee of societal protection 
than does total confinement. 

Within the utilitarian sentencing theories, only from a 
rehabilitative perspective is there much question about the rela
tive standing of community service and confinement, with popular 
sentiment appearing to give community service the edge.54 In a 
political and professional climate of hostility towards rehabili
tation,55 however, and support for more, not less deterrent and 
incapacitative penalties,56 advocates of community service as an 
alternative to incarceration might do well to resort to other lines of argument. 

One such approach to community service is one that proceeds 
primarily from a desert-orientation; this argument suggests that 
within the context of the traditional sentence options of fines, 
probation and confinement some offenders are being punished more 
than they deserve, and others less. 57 In the former case, the 
target population for a community service program might be select
ed offenders now being imprisoned for lack of an acceptable 
alternative, any combination of existing alternatives such as 
fines and/or probation presumably being less than this class of 
offenders really deserves. From the second desert-orientation, 
community service might be seen as a way of increaSing the 
severity of punishment for selected offenders for whom the present 
options of probation and/or fines are not thought to be enough 
.punishment. Both approaches suggest defensible eligibility 
criteria for selecting offenders as community service candidates, 
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but, once again, the latter approach is likely to be considerably 
more politically appealing to elected officials in and out of the 
system in a period in which political wisdom dictates adherence 
to a 'law and order' toughness. 

A balanced consideration of the four traditional theories of 
punishment, therefore, leads to the firm implication that justi
fication of community service must proceed from or be significantly 
bolstered by other points of strength if it is to be widely 
accepted as an alternative to incarceration rather than a simple 
increase over present levels of social control. 

The. BltJ..:t..t.6h Expe.Ir...te.nc.e.: A great deal of the current interest in 
the United States stems directly from experimentation with and 
subsequent widespread use of community service or~ers (CSOs) by 
courts in England and Wales. 58 Accordingly, the way in which 
service penalties have developed in the British system may be 
material to consideration of the sanction as it has been trans
planted to the United States, especially insofar as support for 
the concept is predicated upon expectations of reducing incarcer
ation rates. 

Under the practice now prevalent in Britain, unpaid CSOs are 
imposed by the court as a sentence in their own right. 59 As 
construed by the Home Office, "the primary purpose of the Community 
Service Order must be seen as an alternative to custodial sentences 
•... "60 Even after several years of experience with CSOs 
this statement of purpose remains: "Whatever the views of 
individual officers upon the matter . . . [iTt has been the Home 
Office view throughout that the order was intended primarily as 
an alternative to short sentences of imprisonment and that has 
been the 'official' view of Inner London, Nottingham and Shrop
shire."6l In addition, when the statute authorizing CSOs was 
considered by Parliament: "Ministers stipulated that the commun
ity service order was intended primarily for persons who might 
otherwise be sentenced to short terms of imprisonment. ,,62 

In fact, under the Criminal Justice Act 1972, in which 
authorization for the CSO is contained, an offender need have been 
convicted of an offense only punishable by imprisonment. 63 Just 
as the Home Office view ~s not entirely supported by the statute, 
moreover: it appears to be growing increasingly divorced from 
actual practice in Britain. Doubts that CSOs serve primarily as 
an alternative to imprisonment were voiced in the earliest study 
conducted by the Home Office Research Unit in the experimental 
areas in which the program was first introduced in Britain. 64 
Although the study was not designed to determine how many of the 
cases which resulted in a service order would otherwise have led 
to incarceration, it did demonstrate that: n[W]hen a judge did 
not accept a probation recommendation for a community service 
sentence, a custodial sentence was imposed in only a minority of 
cases. This practice was found even in those jurisdictions where 
the Probation Service clearly viewed community service as an 
alternative to imprisonment, and not as a general sentencing 
tool.n65 
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Although the findings of the early Research Unit are open to 
a number of competing interpretations, the possibility that the 
experiment with community service might not be proceeding exactly 
according to the Home Office's expectations was strengthened by 
a later study, reported in 1977.6~ In this later st~dy ofr-cases 
processed in several of the experlmental p:ogram"regl0ns, Io~r 
approaches were taken to address the questl0n: . [I]f comm~nlty 
service had not been available to the courts WhlCh dealt wlth 

ld h h . . d?1I67 these offenders what other sentences wou t ey ave recelve . 
First, probatio~ officers were asked for their judgments of what 
sentences would otherwise have been passed on those sentenced to 
community service. Second, dispositiclfls were examined for 
offenders who breached the requirement of a eso and were then 
resentenced. Third, sentences were studied for cases in which 
the court asked the probation department for an assessment of 
suitability for community service, but in which service was not 
ordered. Finally, sentences were examined for those recommended 
for a CSO by probation officers, but who did not receive such an 
order:. 68 

On the basis of methods one, two and four, the authors of 
the Home Office research report concluded that: 

In assessing the proportion of those given community 
service orders who were displaced from custody three of 
the four methods used produced estimates within the range 
45% to 50%. The similarity is seductive. . . . However, 
there are a number of arguments which cast doubt on such a 
conclusion. In two of these three estimates, there may be 
factors which would tend to reduce the proportion of those 
diverted from custody. It is not likely that all those . 
given custodial senten~e~ after a • . . ~reach of cooo~unlty 
service order would orlglnally have recelved a custodlal 
sentence. Further, it is possible that probation officers 
tended to recommend community service orders in many cases 
where such a recommendation was a forlorn hope in the face 
of an offense for which imprisonment was almost certain. 
To the extent that these considerations are true, they tend 
to reduce the estimated proportion of those diverted from 
custody. 69 

The fourth method used in the study produced considerably differ
ent results. Of 102 cases in which the court initiat~d considera
tion of community service, but did not order it, more than 80 
percent did not receive sentences of active imprisonment,70 

The Home Office report was based in most instances on very 
small numbers and each of the methods used to infer the effects 
of CSOs on se~tencing practice is obviously circumstantial at 
best. The most optimistic estimates available, h?wever, suggest 
that a majority of CSO cases would not have been lncar~er~ted under 
traditional sentencing practices. Consequently, de~crlptl0ns of 
the British experience may be considerably overstatlng the bene-
fi ts of community service sentences, if t:hey are couched 
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predo~inant~y in terms of the Home Office's conce t' n 
as belng prlmarily an alternative to incarceratio~.7£ of CSOs, 

Even as a matter of princ' 1 th 1 
tion interpretation of comm ,~P e, ,e a ternative-to-incarcera-
members of the Ad ' un7 y serVlce was not required by 
original proponen~~~ory Councll on the Penal System who were its 

~: ~f;~n~~nsidered whether it should be legally confined to 
th~t obI' l~,off~nses, and while in general we would hope 
b th 19a lon 0 perform community service would be felt 
sKortec~~~~~~aio co~stitute an adequate alternative to a 
use ' sen ence, we would not wish to preclude its 
WhiC~ndOfOrte~ampie, c~rt~i~ types of traffic offenses 

, no lnvo ve llablllty to imprisonment Commu 't 
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Although restitution, and almost any other sentencing con
dition for that matter, might in theory provide an alternative 
to imprisonment, experience so far demonstrates quite convincingly 
that when a victim's claim to res·ti tution conflicts with more 
traditional perceptions of the need to incapacitate certain 
offenders, the possibility of restitution will not often induce 
a non-incarcerative sentence. 80 As appears to be the case for 
community service, restitution programs in the United States are 
almost exclusively designed either explicitly not to divert 
offenders from custodial dispositions, or to deal only with 
offenders who, by virtue of their offense, usually of a minor 
property type, are extremely unlikely candidates for imprisonment 
to begin with. 81 

In short, any general characterization of restitution in the 
United States as an alternative to incarceration has even less 
support in practice than appears to be the case with the community 
service order in Britain. Similarly, just as a reading of the 
Criminal Justice Act 1972 does not require that CSOs be reserved 
primarily for offenders who would otherwise be imprisoned, i·t 
would be far from accurate to suggest that such intent is conveyed 
in the dozens of state and federal laws authorizing restitutive 
dispositions. 82 

Whether the major source of influence, therefore, is from 
the British CSO or from the widespread interest in res·titution in 
the United States, the foregoing review provides support for the 
view that early expectations that community service may act as an 
alternative to incarceration may be largely unwarranted. An 
obvious corollary inference is that community service sanctions 
may act as a more intrusive penalty added to traditional sentenc
ing dispositions such as probation, or possibly as an alternative 
to non-custodial options such as fines or monetary restitution. 83 
In either case, such a conclusion has considerable implications 
for arguments in support of community service based upon the idea 
that the offender consents to the sanction. 

Voluntary Service. Almost as pervasive as the notion that 
community service acts as an alternative to incarceration, is 
the image that offenders participating in such programs are 
"volunteers." Under the British scheme, for example, the consent 
of the offender is statutorily mandated, prior to the imposition 
of a CSO.84 Similarly, in the United States, many of the community 
service programs are housed in 'volunteer centers,' 'volunteer 
bureaus,' 'volunteer service agencies,' or 'voluntary action 
centers,' with program titles such as the Solano Volunteer Work 
Program. 8S 

Reliance upon the concept of voluntariness or consent in 
criminal justice had traditionally been subject to critical 
scrutiny in every part of the system. 86 For community service 
sentences in particular, Harris has pointed out that the term 
"volunteer' "is a misnomer for persons under court order to per
form assigned tasks."87 Nevertheless, the reasoning of consent is 
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often advanced in defense of challenged conditions or probation 
or parole, esper,!.ally those imposed under broadly drafted discre
tionary statutes. 88 Such arguments have been raised frequently 
in cases involving restitution, 89 and it seems reasonable to 
anticipate similar reactions in defense of a court's power to 
impose community service, or a particular amount or type of 
service. 

In some cases the theory of consent is extended to the point 
that such conditions are treated as contractual, forming "an 
integral part of the treaty or covenant which the defendant volun
tarily entered into with the court. ,,90 This line of argument, , 
however, has been quite soundly discredited,9l and the better V1ew 
seems to be expressed by Rubin: 

Although the defendant's consent to probation should (or 
must) be obtained, consent alone is not sufficient to 
establish probation status where the statute does not 
authorize it. The consensual status cannot serve as the 
basis for sanctions. 92 

and by Cohen: 

Adherence to the strained concept of consent-merely impairs 
our ability to deal with the real issue. All of us recog
nize that probation and parole involve a legal situat.ion 
where the government, presumably by prior lawful procedures, 
has the legitimate authority to exercise some control over 
the liberty of an in~ividual. While the offender should be 
afforded a more active role and greater procedural and sub
stantive protections, ultimately it is those in authority 
and not the offender who select between a community or 
institutional disposition; the offer of freedom, however 
conditional, normally will be more attractive than the 
alternative. Thus, our major concern should be for deter
mining the appropriate limits on the exercise of authority, 
and not for a chimerical Light of rejection. 93 

Under the British program, it seems questionable whether 
offenders would truly consent to perform unpaid services if they 
were informed on a case-by-case basis of what seems apparent in 
aggregate; that is, that the typical CSO is not an alternative to 
incarceration, but an additional burden, or at best an alternative 
to some other non-custodial penalty such as a fine. Instead it 
seems probable that only implicit, and as the research reviewed 
above shows,94 mostly unwarranted assrunptions of impending incar
ceration induce such 'consent' in a majority of cases: "The 
situation now is that in no case can it be shown what other 
sentence a community service order is replacing, either to the 
offender or to the court which may be called upon to revoke the 
order . . . ." 95 

To the extent that the court's right to require a particular 
community service sentence may be challenged in an American court, 
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count7r arguments based upon the offender's consent to the penalty 
are llkely to be equally strained fictions. This is true whether 
consent is explicitly required in community service statutes such 
as the Maryland a~d New York laws in Table 1, or merely argued 
to support commun1ty service orders in jurisdictions in which no 
explicit statutory authority exists. It would seem to be a mock
ery of due process for the court to permit a defendant to consent 
~o a co~unity service order due to fear of a penalty of which he 
1S not 1n danger. Consent under such circumstances should hardly 
be considered an effective waiver of legal rights; yet such an 
occurrence is not difficult to imagine where the feared alterna
tive constitutes a severe deprivation in the mind of the defendant, 
such as loss of license in a driving offense prosecution, or more 
generally, the threat of incarceration. 

If the implicit threat of the above type of deprivation were 
removed, however, by informing offenders, for example, that failure 
to consent would not lead to incarceration, continued reliance 
upon con~ensual community service raises two further problems. 
Most ObV1ously, as the British Advisory Council on the Penal System 
notes: "The question inevitably arises whether that consent is 
likely to be forthcoming in the absence of imprisonment as an 
alternative sentence."96 Second, where the alternative takes the 
form of a financial sanction such as a fine or costs,97 the 
specter is raised of indigent offenders 'volunteering' because of 
inability to pay, while wealthier offenders are permitted to buy 
their way out of the community service penalty.98 

Community Service as Rehabilitation. Approval of community 
service on the grounds that it is voluntarily entered into by the 
offender is frequently buttressed by companion claims about the 
potentially rehabilitative value of service penalties. Speaking 
of the British experience with the CSO, for ex~nple, Bergman 
s~ggests that: "~his device, probably more than any other, pro
v1d7s a way b~ Wh1Ch the offender and the corrmunity may become 
rec1procally 1nvolved and reconciled. This is, after all OIle of 
the ideals of the rehabilitation process. "99 Similarly, it is 
often said by program administrators that participation in a 
service program "offers the probationer the opportunity to develop 
a sense of responsibility, to learn work habits, to improve 
work habits, and to learn job skills."lOO 

In addition to its role in marshalling such general support 
for the concept, the rehabilitative appeal of community service is 
also re~ied,upon specificall~ in justif~cation of judicial authority 
to requ1re 1tS performance w1thout expl1cit statutory authority.lOl 
Based on a formal opinion from the General Counsel of the Adminis
trative Office of the united States Courts, for example, the Chief 
Judge of the United States District Court in Memphis, Tennessee, 
has concluded that under the discretionary powers granted by the 
Federal Probation Act: 

The imposition of a special condition of work without pay 
would not violate the constitutional or statutory rights 
of the probationer provided that the condition was 
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reasonably related to the rehabilitation of the probationer 
and to the protection of the public and that the probationer 
had reasonable notice of what was expected of him. ~10re 
specifically, if such conditions were met, there would be no 
denial of substantive or procedural due process, no involun
tary servitude, and no violation of the minimum wage laws. l02 

In contras~ is a 1972 New York Attorney General's opinion 
about the use of a community service disposition under Section 65.10 
of the State's Penal Law.103 After listing a variety of permiss
ible probation conditions, not including community service, the 
statute contained a general provision under which the defendant 
might be required to "[s]atisfy any other conditions reasonably 
related to his rehabilitation.,,104 Arguing that this provision 
did not authorize a court to require as a condition of probation 
or conditional discharge that the defendant work on city projects 
without pay, the Att01~ey General's opinion declared: "Such a 
condition, if it could legally be imposed, should be specifically 
authorized by law and net rest on the authority of a court to 
impose a condition "reasonably related to rehabilitation."105 

A similar view was taken more recently in the New York case, 
People v. Mandell,106 in which the defendant entered guilty pleas 
to charges of bribery and briberous receiving; on the latter charge 
~andell received five years probation, with a condition that he 
provide volunteer services to a charitable foundation. A three
judge panel found, without further explication, that: 

It appears that, prior to sentence, defendant volunteered 
for service with the Tay-Sacl1s and Allied Diseases Foundation 
and on this appeal he does not question the propriety of that 
condition of his probation. There is no authority in law for 
mandating such service as a condition of probation (Penal 
Law, s 65.10). Therefore on this court's own motion, the 
condition of such volunteer service must be stricken. How
ever, defendant's continuance of such service on his own 
initiative will undoubtedly inure to his benefit vis-a-vis 
his conduct evaluation by the Probation Department.~OI 

Assumption of broad discretionary power to order community 
service in the interest of rehabilitation is problematical in sev
eral respects, especially in the absence of explicit statutory 
authority. Norval Morris, for example, has argued that: "[P]ower 
over a criminal's life should not be taken in excess of that which 
would be taken were his reform not considered as one of our pur
poses,,108 and, elsewhere, that: "Few now doubt that large 
abuses of power under the criminal law may well flow from adjusting 
power over the criminal's life to the presumed necessities of his 
cure, time without end~ bureaucratic benevolence without sensiti
vity or self doubt."lO~ 

Case-law in the related area of restitution demonstrates 
repeatedly that reliance upon rehabilitative expectations by sent
encing judges can give rise to the types of abuses alluded to by 
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Morris. In particular it can lead to greatly reduced due process 
protections for an offender. Perhaps no better example exists 
than the heavily criticized California case, People v. Miller. 110 
In Miller the defendant was a building contractor who was convicted 
on one court of grand theft. He was ordered to pay restitution 
to two victims, the Kecfes, from whom he had accepted $821 as 
an advance for home-remodeling work which he failed to perform. 
Eight months after the original probation order, on the basis of 
summary review of a memorandum by a probation officer, the court 
raised the restitution for the Keefes to $2,000 and added a further 
$6,600 to other customers of the defendant's "borderline opera
tions."lll 

Although the district attorney in Miller testified that 
there was considerable evidence in the criminal trial that the 
defendant had cheated persons other than the original two victims,112 
the appellate cou~t concluded that "there is no indication that any 
of the claims other than those of the Keefes were based on criminal 
conduct, nor is there any showing that they were based on fradu-
lent representations to the claimants of the sort made to the 
Keefes, resulting in defendant's conviction. "113 Nevertheless, 
the amended restitution order was upheld on the grounds that: 
"Probation is granted in hope of rehabilitating the defendant and 
must be conditioned on the realities of the situation without all 
of the technical limitations determining the scope of the offense 
of which defendant was convicted."114 In so ruling, it has been 
said that the court "merely pays lip service to the [statutory] 
requirement that the injury serving as a basis for the restitution 
must 'result from' the criminal act, by casually noting that the 
rehabilitative value of the conditions of probation involved 
'belies the remoteness' of the injury from the criminal conduct of 
which Miller was convicted."115 

Even where reliance upon the rehabilitative rationale is less 
casual than may have been the case in Miller, resort to such 
'benevolent purpose' argument to justify the imposition of commun
ity service raises several other difficulties. It seems reasonable 
for example, to ask how long judges may continue to justify their 
imposition of community service on this basis, before requiring 
some empirical evidence that suggests that their expectations 
about its rehabilitative value have any merit. After several 
years of employing community service as a sentencing option, all 
claims about its rehabilitative efficacy continue to be perpetuated 
by impressionistic and anecdotal accounts by judgesl16 and proba
tion officers,117 more than by the results of rigorous scientific 
evaluation. lIB As one participant at a recent trial judges' con
ference on community service noted: 

I'd like to say that in combatting the wave for totally 
removing judicial discretion and establishing flat sentences 
and mandatory sentences, you cannot combat it with anecdotal 
stories on how one particular innovative sentence seemed to 
work. Any number of interesting anecdotal stories cannot 
combat that wave and cannot be persuasive on legislatures. 
You need hard data on recidivism; you need hard data on 
changes in offender attitudes; changes in court attitudes; 
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changes in prosecution attitudes; and hard-nosed program 
evaluations for those few programs that seek to implement 
community service sentencing on a regular basis. That's 
the only way that the judges' case can be brought to the 
legislature. And I think that's what's sorely lacking in 
every jurisdiction that I know of, including my own. lI9 

Additionally, there is conflicting evidence as to whether 
communi ty service is even used primarily, or even a·t all, for 
its possible rehabilitative effects, as much as it is for its 
punitive impact. 120 Reporting on a program in Canada, Newton 
states that: "The community work sentence was perceived above 
all as a means of rehabilitation by the,judges, attorneys, and 
probation officers who participated in the experiment. "121 By 
comparison, in interviews conducted with prosecutors and judges in 
a recent study of a restitution and community service program in 
Portland, Oregon, all of the respondents made it very clear that 
they saw community service mainly as an opportunity to "give teeth" 
to a probation order. Otherwise, the consensus was that expressed 
by judges elsewhere, viewing probation alone as "little more than 
a release of the defendant without sanction."122 

~egardless of the actual intentions of the court, however, 
the primary difficulty with defending the imposition of community 
service on the basis of rehabilitation, especially in the complete 
absence of explicit legislative mandate, is expressed by Jacobson: 

[T]he inherent vagueness of the concept of rehabilitation 
would provide little substantive constraint on the court's 
discretion. As a rule of law, rehabilitation may mean all 
things to all courts. . .. [A]llowing the trial courts 
to impose any condition they subjectively believe to be of 
rehabilitative value, offers, in fact, no legal guidelines 
and would increase the likelihood of abuses of discretion. 
The fact that appellate tribunals most often defer to the 
discretion of trial judges in probation matters heightens 
the need for substantive guidelines. 123 

SUMMARY 

From the foregoing discussion, the New York position in 
People v. Mandell requiring explicit statutory authorization of 
community service dispositions appears to have much to commend it. 
Community service seems in general to be neither an alternative 
to incarceration, nor a truly voluntary endeavor on the part of 
most offenders. In addition, there is doubt about the role, if any, 
which the possible rehabilitative effects of community service may 
plan in sentencing decisions, and about the merit which rehabilita
tive claims for service penalties may have. Rather, stripped of 
its euphemistic terminology, the "volunteer service alternative" 
bears a striking resemblance to the Thirteenth Amendment concept 
of involuntary penal servitude as a punishment for crime. As 
such, the distinction in Commonwealth v. Walton, supra between the 
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court's discretionary control over probation conditions and the 
legis~ative p:imacy ~n matters of punishment becomes extremely 
~uest1onable 1f appl1ed to community service. Whatever vehicle 
1S used to impose the sanction: "The design of penalties for 
cri~e is a le~islative and not a judicial function and authority 
to 1mpose pun1shment must be found in statutory law."124 

,A requirement of explicit legislative approval of community 
serV1ce orders has two major advantages. First, it may force 
cons~deration of the desirability of widespread use of community 
s~rv1~e~ as a matter of public policy. Especially, in view of the 
d1scr1m1natory potential if used as an alternative to financial 
sancti~ns,125 serious thought must be given to the propriety of 
replac1~g one class of people bound to involuntary servitude on 
the bas1s of race by another class similarly bound on the basis of 
a criminal conviction and economic status. 

If community service is found to satisfy the test of public 
p~licy consideratio~, t~e second advantage of statutory authoriza
t~o~ may b~ to prov~de 1mpetus toward defining the appropriate 
Ilm1ts on 1tS exerC1se. It has been argued that broad discretion 
over the amount and type of ~ommunitl service is necessary in order 
p:ope:ly ~o individua~ize sentences. 26 Concern for equitable 
d1str1but1on of s~nct1on~, reduction of unjustified disparity, and 
control of exceSS1ve or 1nappropriate penalties, however, all point 
towards the need for development of a body of rules addressed 
towards defining the SUbstantive and procedural constraints under 
which community service programs might be implemented and adlT;ini
stered. 

Recent enactments, however, are disappointing. Most of the 
statutes ~ncluded in Table I are more notable for what they do 
not c~n~a1n than for the guidance they offer to criminal justice 
pract1t1oners charged with the imposition and enforcement of 
communitY,service penalties. Th~ following Practice Corrunentary 
accom~a~Y1ng ~he N~w York commun1ty service probation law typifies 
the m1~lmal d1rect1on under which many judges and programs are 
operat1ng: 

As drafted, the instant provision contains sparse details 
and furnishes little guidance to its implementation. It 
would have been helpful for it to contain an indication of 
the,kind~ of public and not-for-profit agencies and organi
zat10ns 1ntended to be included and specified who is to 
have authority and responsibility for selecting those to be 
approved fo: participation and for the monitoring of the 
p:ogram. W1th respect to the probationers and conditional 
dlscharges who are to participate, there is no indication 
whether they are to be compensated for their work or whether 
their services are expected to be rendered without pay as 
part of their punishment. As it stands therefore this 
pro~ision furnishes only the barest stafutory auth~rity. 
~t 1S to be hoped that the unanswered elements can be filled 
1n by cooperative administrative action.127 
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As is no doubt true in other cases, the New York statute was 
enacted with a particular program in mind. It was sought by the 
City of New York, to overcome the holding in People v. Mandell, to 
permit a specific rehabilitation program for convicted misdemean-

. ants.128 Obviously, however, the statute also affects the use 
of community service by judges throughout the state, many of whom 
no doubt wonder about the wisdom of restricting it to misdemean
ants. Many others may be operating under widely different assump
tions with respect to such critical decisions as who should be 
required to perform community service, ,to whom, for h~w lo~g~ and 
with what anticipated results. Confus~on and gross d~spar~t~es 
in the operational interpretation of community service authority 
must obviously be minimized if the penalty is to be administered 
with any semblance of consistency, or even rational variation, 
that will withstand legal and political scrutiny in the future. 
Several specific aspects of implementation and administration of 
community service merit particular attention. 
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CHAPTER III: SPECIFIC ISSUES 

ELIGIBILITY CRITERIA 

The decision as to who may be an appropriate candidate for 
community service raises both programmatic and legal questions. 
From both perspectives, concern is obviously focused upon attain
ing the fundamental purpose of the program as fully as possible, 
while at the same time guaranteeing consistent application of 
selection standards that are neither arbitrary nor discriminatory 
under the due process and equal protection mandates of the Con
stitution. 129 

In order to select offenders whose participation in community 
service is most likely to permit attainment of the primary aims 
for using the sanction in the first place, and to provide a basis 
against which to assess the program's progress towards those aims, 
a clearly conceptualized statement of primary goals and objectives 
at the outset of any program becomes imperative. Indeed, at a 
time when accountability of correctional programs, and rehabilita
tive programs in particular,130 has become a familiar precept, 
the long-term future of community service penalties may well 
depend on the speed and extent to which legislators and/or 
practitioners are able to articulate, achieve and document attain
ment of the sanction's purposes. 

The almost total absence of purposive direction in the area 
of community. service, however, emphasizes the continuing accuracy 
of H. L. A. Hart.'s observation that: "No one expects judges or 
statesmen occupied in the business of [punishment], or in making 
(or unmaking) laws which enable this to be done, to have much time 
for philosophical discussion of the principles which make it morally 
tolerable . • . . A judicial bench is not and should not be a 
professorial chair.,,131 Although this reality might be a passable 
indulgence in the context of the ageless dilemma of why we pu~ish 
at all, it becomes in many respects a callous injustice if applied 
to the narrower and more manageable question of why we punish in 
a particular way, such as by requiring community service. 

Especially because of the prospect that community service 
may become a major shift in our entire style of punishment, as it 
has in Britain,l32 it seems sensible to attempt to benefit from 
the historical lessons of other major punitive innovations. 
Imprisonment is a timely example. The introduction of the peni
tentiary was considered by reformers of the period and for long 
afterwards in much the same light as community service is today, 
"as a marvelous opportunity to promote the welfare of the society 
along with the welfare of the offender. . . . For its proponents, 
the system was elegant in that it benefited both the society and 
the offender. ,,133 Already there are warning signs that community 
service may be substituted readily for incarceration, not so much 
in fact, as many reformers would hope, but more in the sense that 
support for both sanctions exhibits many of the same weaknesses. 
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In the context of justifying the use of community service, analogy 
with the following view of incarceration is striking: "[If we] 
subject all premises to a simple but often devastating question-
How do you know that? or, Why do you want that?--it turns out 
that, with regard to punishment in general and incarceration in 
particular, myth masquerades as fact and value choices frequently 
remain unexamined. "134 

For society to justify such a potentially far-reaching swing 
towards community service penalties, myths must be quickly dis
pelled and dominant value choices must be surfaced; otherwise, 
state control over individual liberty threatens to be extended 
on the basis of a politically convenient eclecticism, replete 
with a mindlessly fuzzy assortment of unarticulated or under
articulated rationales. If community service is intended as an 
alternative to imprisonment, whether as an adjustment of existing 
scales of desert or simply in an effort to cut costs, this purpose 
should be stated in the enabling statute, and eligibility criteria 
should be drafted to reflect the purpose.1 3= Similarly, if 
community service is authorized among the rehabilitative conditions 
of probation, as is the case in New York, then the theor~ ~nde7-
lying the rehabilitative assumptions should be made exp11c1t; 1t 
should also be reflected eventually in diagnostic eligibility 
criteria and subjected to empirical verification within a given 
period of time or reconsidered. 136 If it is ~rgued, for exampl~, 
that the community service "offers the probat10ner the opportun1ty 
to develop a sense of responsibility, to learn work habits, to 
improve work habits and to learn job skills,,,137 it remains to . 
be asked why paid employment might not be equally or more effect1ve. 

~ --
If clarifying the purpose of community service, and thereby 

the criteria for its use, is considered a microcosm of the more 
global task of justifying punishment in general, an analytical 
framework may be very loosely adapted from Hart: 

[W]hat is most needed is not the simple admission that 
instead of a single value or aim (Deterrence, Retribution, 
Reform or any other) a plurality of different values and aims 
should be given as a conjunctive answer to some single 
question concerning the justification of punishment. What 
is needed is the realization that different principles (each 
of which may in a sense be called a 'justification') are 
relevant at different points in any morally acceptable 
account of punishment. What we should look for are 
answers to a number of different questions such as: What 
justifies the general practice of punishment? .TO whom may 
punishment be applied? How severly may we pun1sh? In 
dealino with these and other questions concerning punishment 
we sho~ld bear in mind that in this, as in most other social 
institutions, the pursuit of one aim may be qualified by or 
provide an opportunity, not to be missed, for the pursuit 
of others. 138 

As applied to community service, Hart's prescriptions are 
much more than philosophical niceties to be pondered from the 
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usually overestimated luxury of a professorial chair; rather, 
they have immediate legal and political relevance to the everyday 
implementation and administration of the sanction. Precedent is 
ample in other areas of criminal justice decision-making, showing 
that a failure to define and demonstrate adherence to a defensible 
rationale for action is an open invitation for political and legal 
reproach, and ultimate imposition of externally devised controls 
on the exercise of discretion. 

The legal attack on corrections,139 the abolition of parole 
in some jurisdictions140 and adoption of guidelines as a survival 
measure in others,14l all attest to the incentive for proponents 
of community service to work towards the development of explicit 
decision-making policies as a means of averting eventual external 
interference or control. The logic behind taking such preemptive 
measures seems to be dawning belatedly in the field of sentencing 
in general; faced with the prospect of legislatively imposed flat
sentencing,142 several jurisdictions have adopted or are experi
menting with sentencing guidelines of various kinds. 143 Judges in 
Philadelphia, moreover, are experimenting with the idea of 
empirically derived guidelines as a means of improving bail-setting 
decisions. 144 A vital preliminary to such activities in the area 
of community service is the clear conceptualization of the purposes 
for which the sanction is being used and corresponding criteria 
for selecting offenders to participate. 

Discriminatory Criteria. Adopting explicit policies and 
criteria for imposing community service may in the short-term in
crease a program's susceptibility to challenge. Offenders may 
feel that the standards themselves are unwarranted or that they 
have been applied discriminatorily in their particular cases. 
Careful justification for each criterion, however, will minimize 
the chances of difficulty under the former approach, and a 
requirement of explicit reasons for going outside the stated 
criteria will reduce the probability of a successful challenge of 
the latter type. 145 Through periodic review of such reasons, 
moreover, a self-regulating mechanism is created to allow routine 
modification of those criteria that prove to be most frequently 
negated. 

Review of recent community service sentencing laws provide~ 
scant indication of an overriding purpose behind the statutes,1~6 
and comparably little specific guidance as to who might be an 
appropriate service candidate. Examination of the second column 
of Table 1 shows that community service is usually authorized as 
a general condition of sentence, suspended sentence, probation 
or conditional discharge. Where particular offenses or offenders 
are specified, the reasons for their selection is not immediately 
apparent, beyond a common focus upon avoiding all but the less 
serious cases. 147 

One aspect of selecting offenders to perform community service 
that may lead to immediate legal difficulties is the practice of 
selecting offenders on the basis of their inability to pay monetary 
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penalties. In Del f , aware, or example, courts are permitted by 
statute to requlre community service b off d 
pay f~nes, costs or both, where the of~ende~ni:rs s~~tenced to 
the tlme of sentence or in accordance with te unfa e to pay at 
by the court Th' f rIDS 0 payment set 
offenders wh~ canl:ff~rdc~~r~~, raises a situation in which 
assignment, while those withou~ ~~y bu~ ihemselves out of a work 
to the service penalt or be' lnanCla resources must submit 
violates the equal pr;tectionl~~:~~:ra}edh Whether such a result 
rests upon one's reading of the sot e F?urtee~t~ Amendment 
Tate v. Short148 and Williams v. ~lf~~~i;~Y~~ s declsl0ns in 

,In ~ the Supreme Court adopted the vJ'ew earller th " announced in an 
im osin case, at: [T]he Constitution prohibits the state from 

in~o a 3aflf~~~ma~0~e~;n~:~~~S:n~h~h~~f:~~~~at~ca~ly,COnverting it 
cannot ~orthwith pay the fine in full."lSO ih1S lnd:-gent and, 
concluslon was stated in Williams lIe premlse of thls 
clause of the Fourteenth Amendm tto be,that the equal protection 
ceiling placed on imprisonment ~~r requlres tha~ the statutory 
same for all defendants irrespectiv:n;fs~s~antlve o~fense be the 
Consequentl 't 'h' elr economlC status.~lSI 
into communrtylse~~Ic! ~~rafg~~d that automatic conversion of fines 
raises the ceiling of punish~e~fe~t o!~enders unconstitutionally 
Psenalty for others who are able toO~ay ~~el~!f~~~e~~ whfe~ the 
everal points raised b J t' a lne. 

t
in tT~te, however, mightYbeU~o~~~r~~~n~~n~~t~~~~!~nt~~rEqt~aelcpourt 
ec 10n argument. ro-

In striking down the automati ' , 
ment for indigent offenders Just'C c~nversl0n of flnes to imprison-
"numerous alternatives" exi~t 0 lC~ renn~n observed that 
consti~utionally resort to ser~e ~~~C~t~~~~~l~!~:~ ~ntd judge~ may 
enforclng payment of fines. lS2 1 ln erest ln 

Similarly, in Williams, the Court had noted that: 

!~~seStfa~e iS,nolt
l 

powerless to enforce judgments against 
lnanCla y unable to pay f' 'd result Id ' ~ lnei ln eed, a different 
wou, ~mount to lnverse dlscrimination' , 

enable an lndlgent to avoid both the fine and ~lnc~ lt would 
for nonpayment whereas other defendants must a~:~yr~s~~~nt 
one or the other conviction. IS3 er 

In addition, even if the pract' f . 
restitution to service at the tim lee 0 con~ertlng fines or 
unconstitutional alternative on t~eOf ~~nt~~clng ~roves,to be an 
more difficult to preffi sinilar ar au 0:1 y of Late, lt may be 
made only after a suitable periodg~e~~s 1~ the conversion is 
an offender is given the option of 0 a ~me as l~psed during which 
Justice Brennan stated in Tate: p Ylng the flne. For, as 
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We emphasize that our holding today does not suggest any 
consti t.utional infirmity in imprisonment of a defendant 
wi th the means to pay a fine who refuses or neglects t.o do 
so. Nor is our decision to be understood as precluding 
imprisonment as an enforcement method w1'en alternative means 
are unsuccessful despite the defendant's reasonable efforts 
to satisfy the fines by those means; the determination of 
the constitutionality of imprisonment in that c:ixcumstance 
must await the presentation of a concrete case. 154 

SERVICE PARAMETERS 

Need For Standards. When determining the types and amounts 
of community service that. criminal offenders may be required to 
perform, two general issues merit attention. First what, criteria 
should service penalties be required to meet? And, second, who 
should devise and apply those criteria? For although the scope and 
~ocus of regulatory authority over service placements may be 
a matter for debate, an undeniable need to assure their quality, 
fairness, and accountability is created, as a minimum, by a) concern 
for whatever beneficial purposes the service is expected to accom
plish/ and b) considerations of potential legal liability for 
injury to and by the offender during the course of the service 
assignment. 

Especially where community service dispositions are developed 
on an ad hoc, non-statutory basis, at the discretion of individual 
sentencing judges and probation officers, the possibility is great 
that there will also be lax and widely varying standards governing 
all or part of the imposition, enforcement, and evaluation of 
service penalties. Even in those jurisdictions with explicit 
statutory provision for community service sentencing, only a few 
offer much specific guidance as to the policies and procedures 
under which service dispositions are to be carried out. 

Service Amount. Most of the statutes listed in Table 1 supra 
do not set either upper or lower limits on the amount of co~nunity 
service that can be required; nor by and large do they suggest 
factors that should be taken into account by the sentencing judge 
in his or her relatively unbridled discretion. In the few exceptions 
in which standards are set, however, there is surprising variation 
in the approaches taken. The only jurisdiction in which the number 
of hours is given a specific statutory ceiling, as in the British 
scheme, is New Hampshire, where no more than fifty hours is per
mitted as a condition of discharge upon conviction of destruction 
of property or unauthorized entry. No standards are given in the 
New Hampshire law to govern the imposition of less than the maximum 
of fifty hours. 

In four of the states in Table 1, the amount of community 
service is statutorily required to be based upon the work-equivalent 
of a monetary disposition. In California and Florida, the amount 
of community service is to be no less than would be required to 
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satis~y a $50 to $1~000 fine if converted at the minimum wage at 
the t~me of sentenc~ng.155 No criteria or limits are set for 
going be~ond the maximum related to a fine. In Delaware, a similar 
~ormul~ ~s uS:d to calcul~te the number of hours required to sat
lsfy f~~es ~ costs;156 ~n cases involving Justice of the Peace 
cou:ts ~n.Delaware and the number of hours of work which may be 
ass7g~ed ~s to be based upon guidelines established by the deputy 
admln~strator of those courts.157 Only in one of the statutes in 
Table I is any attention paid to the issue of the schedule within 
which the service amount is to be completed. Under the Oklahoma 
ltt:w the offender's term of service is to be set by the court 
"according to a schedule consistent with his employment and family 
responsibilities. 1I 

Because the statutes in Table 1 provide little limitation upon 
the discret~on ~f sentencing judges, and because, of course, even 
~ess restra7nt ~s present where the judge simply assumes power to 
lmpose serv~ce penalties without explicit statutory authorization, 
two very real dangers must be addressed. The first of these 
involves the problem of defining the outer limits of service 
amounts and scaling within those boundaries; failure to set at 
least ~resumPt~ve limita~ions during the early stages of developing 
commun~ty serv~ce penaltles has already led to difficulties. 
Commenting upon a disposition involving 2,920 hours of service 
Harris raises a most critical question: ' 

A sentence involving 2,920 hours of service could be worked 
off by putting in eight hours a day every day for a vear or 
four hours every Saturday for almost 14 years. This~wouid 
be more than ten times the [240] hours that a felony offender 
in Britain could be asked to perform • . . . In the absence 
of upper limits ~n hours of work that can be required, minor 
offenders ~re be~ng sentenced to perform service hours that 
could requ~re years to complete. If these sentences are 
v~ewed a~ a pen~ltY,that is commensurate with relatively 
mlnor cr~mes, wlll lt be possible for community service 
to receive the consideration it deserves as a means of pun
ishing more serious offenses?158 

The fact that community service amounts in the United States 
may far exceed the permissible limits in Britain is consistent 
with the much greater reliance upon incarceration and upon more 
seve:e penalties in general in America. As a mat·ter of political 
real~ty, ,theref~re, if co~un~ty service ~ ever become a major 
alternat~ve to ~ncarceratlon ~n the United States, it seems reason
able to expect that the number of hours required is likely to be 
very large: IIJust as Americans dish out imprisonment in bucketfuls 
rath~r than in spoonfuls, there is a danger of drowning the community 
serv~ce sentence as a reasonable option. ,,159 

I~ addition, there are signs that it may take a considerable 
educatlonal effort before even extended service will be accepted 
~y the g~neral public and practitioners as a penalty comparable 
~n sever~ty to any period of incarceration. 160 By being absorbed 
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with other more traditional assistance-oriented conditions of 
probation, it is p0ssible that community service may suffer, by 
association, an unwarranted image-problem of being another 'slap
on-the-wrist' proposition.161 By divorcing the two concepts as 
much as possible, and making community service a distinct sentence 
as the British have done, it may be that not only would authority 
to order it stand on a sounder statutory basis, but also that 
service work might gain wider acceptance as a punishment in its own 
right. 162 

A second risk inherent in allowing community service to 
develop at the initiative and discretion of individual judges or 
program administrators is that gross disparities are likely to 
arise in the amount of service required of silnilarly situated 
offenders. Indeed, indications from available program descriptions 
show that such disparity is already present.163 The practice of 
community service, however, is so new in most jurisdictions that 
the opportunity exists to innovate in a rational manner for change; 
to anticipate disparity and attempt to minimize it from the outset, 
rather than being pressed later into defensive reactions to criti
cism by researchers, politicians, and legal commentators. Just as 
it is advisable to attempt to develop explicit eligibility criteria 
to assure consistency in deciding whether or not a particular 
offender will be required to perform community service,164 in the 
same way it is vital that guidelines be developed to instruct the 
decision as to how much service will be ordered.16~ 

Service Type. As indicated in column three of Table I supra, 
most of the community service statutes do not specify the precise 
types of service that are to be performed. Instead, the vast 
majority of the statutes refer to the type of work envisaged simply 
as 'public' or 'community' service. Only occasionally are examples 
given such as picking up litter in parks or maintenance of public 
facilities. Similarly, only the statutes in Delaware, Illinois, 
Maryland, Minnesota, New Hampshire and New Jersey explicitly 
require that the community service be uncompensated. 

Beyond general requirements that the community service work 
should be IIreasonablell (Mississippi), or that it should foster 
respect for interests violated by the offender's conduct (New 
Hampshire), the statutes in Table I express no preference as to how 
the type of service should be decided. Although many proponents 
of community service have stressed the idea that the punishment 
should IIfit the crime,1I for example, none of the statutes in 
Table I, with the possible exception of the Ne\17 Hampshire provision, 
suggests that the type of work need in any way be related to the 
offense. Similarly, there is no indication in any of the statutes 
reviewed as to whether attffinpts should be made to match the type 
of service with the offender's particular skills, whether factors 
such as job location and convenience are more important, or whether 
the decision should be made on the basis of random selection. 166 

In determining what is a IIreasonable" type of service, both 
the safety and Constitutional rights of the parties involved must 
obviously be considered. Commenting upon public service work as 
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a condition of probation, for example, a 1978 Illinois Attorney 
General's Opinion concluded that "public service work for a private 
nonprofit organization, where the religious nature or affiliations 
of such organization violate the probationer's beliefs, might 67 
violate guarantees of religious freedom under the constitution. "I 
Although it seems likely that even the most unpleasant and arduous 
tasks would fail to offend the cruel-and-unusual standards of the 
Eighth Amendment, moreover, most practitioners experienced in , 
community service dispositions adamantly oppose the use of menlal 
or degrading tYPGS of work as being contrary to the constructive 
spirit of the sanction. 168 

Insofar as avoiding services that pose a risk to the safety 
of the offender or the recipient is concerned, typical examples 
include assigning an offender with drug problems to work in a 
hospital, nursing horne, or other placement where narcotics are 
likely to be available, or requiring an offender with alcohol 
P!oblems to perform service

59
involving drivin9 an auto~obile or 

operating heavy machinery. I Although such :r.llustrat:-ons may , 
seem tri.te at first glance, they suggest that whoever lS responsl
ble fo.; approving the type of service to be performed also bears 
a sizeable responsibility for checking into the offender's back
ground most carefully. Because criminal justice information 
systems dealing with an offender's prior record ~re so notoriously 
unreliable,170 even the most glaring oversights are possible. 
Esoecially in regions marked by heavily transient populations, for 
ex~mple, the practice of many officials of only checking local 
records may fail to uncover serious prior offenses or other inform
ation showing propensities that might make a particular choice of 
service unwise. 

Service Recipients. Just as statutory guidance as to the 
amount and types of permissible service is scant, so also examin'
ation of colUmn five of Table I shows that many of the laws either 
do not specify who is to receive the service at all, or leave the 
matter to be "designated by the court." The few statutes that do 
specify recipients I and/or loca·tions f<;>r, the intended service m<;>st 
commonly mention state, coun~y and munlclpal go~ernmental a~~ncles, 
followed by benevolent, charltable, or other prlvate nonprorlt 
organizations. 171 Services for particular communities,are required 
in the New Hampshire law restricting the work to the Clty or town 
in which the offense occurred, and in the Maine statute allowing 
offenders sentenced to jail to provide voluntary services within 
the county in which the jail is located. Whether or not specific 
recipients are included in the statute, the general intent seems 
to be that the work should not confer private benefi·ts upon 
individuals, except where such benefits are incidental to the 
primary public benefit. 172 

Very few of the sta '.1 .. tes in Table 1 even fix the responsibility 
for assuring that service recipients are available for the courts' 
use. 173 In Illinois the development and operation of "programs of 
reasonable public service work" is listed among the duties of 
probation officers. In addition, Illinois county boards are also 
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authorized to establish and operate agencies which in turn are 
to develop and supervise public service programs f~r offend~rs; 
the programs are to be developed in cooperation with the circuit 
courts for the respective counties. Under Oklahoma law the State's 
Dep~r~ment,of corr~cti<;>ns is made responsible for monitoring and 
admlnlsterlng restltutlon and service programs. 

The most systematic approaches towards service programming 
in any of the statutes reviewed are found in the Delaware and 
Mar~land laws. In Delaware, before an offender is assigned to a 
proJect, the statute requires that work assianments are to be 
s~b~i~ted for certification at the approval ;i the State's 
D1V1Slon o~ Corrections. In Maryland, the Mayor of Baltimore and 
the executlves ~or each cou~ty are authorized to require various 
sources to.p:ovlde work proJects. Those agencies are responsible 
for supervlslng workers and are required to provide information 
about t~e,proje~ts to ~he Clerks of Court, on a form prepared by 
~he Admlnlstratlve Offlce of the Courts; the items to be included 
ln ~u~h a form are not specified. The Haryland program is to be 
admlnls~ered by the Department of Parole and Probation which is 
res~o~slb~e for the general guidelines of the program, although 
rnodlflcatlons are allowed to meet local conditions. Counties may 
elect t? have ~ local program monitored by the D.O.P.P. and each 
county lS requlred to report to the D.O.P.P. which must then file 
an annual report to the Administrative Office of the Courts. 

Even ~here ad~inistr~t~ve responsibilities and procedures 
for selectlng serVlce reclplents are set out in Table 1 there 
remain~ an almo~t total lack of SUbstantive criteria up~n which 
selectl~n, ,and ln the case of Delaware, certification must proceed. 
T~e Illlnols s~a~ute gives more guidance than most, for example, 
slrnp1..y by requlrlng tha.t the programs "shall conform with an~' 
law restricting the use of public service ,.,ork." Although ttle 
M~ryla~d law requires guideline development, no indication is 
gl~en :-n the statute of even the broadest concerns that such 
gUldellnes should attempt to meet. 

If community service is to be an innovation that can be 
~ccountable and tested against whatever its aims are stated to be 
ln a particular jurisdiction, and if sensible work assigrunents 
are.to be made consistent with those aims, minimum standards must 
obv:-o~sly be devis~d for screening and monitoring potential service 
reclP:-ents. The h:-storical exploitation of prison contract labor 
by p7'lvate ~n~erpr1ses174 is ample warning, for example, that 
servlc~ rec:-plents must be monitored for signs that paid employees 
are be1ng dlsplaced by community service workers. Other conditions 
of a~proval,for,service recipients might include provision of 
rout:-ne m<;>n1torln~, supervision and evaluation information, and 
detalle~ lnfor~at1on,concerning skill-levels and other factors to 
be cons1dered ln mak1ng particula~ assignments. 

, ~ criter~on ~hat is often raised by program staff and service 
reclplents allke 1S whether or not sufficient insurance coverage 
exists in the event that the offender is injured or injures a 
third party .. 
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TORT LIABILITY 

One of the most frequently raised issues surrounding site 
selection in general, and for,a~signmen·t of spec~f~c ~ffenders, 
has been the question of liablllty coverag~ for l~Jurles,to,a~d by 
the offender during the course of the serVlce perl0d. L~ablllty 
for both third party injuries and harm to the offender w~ll 
obviously vary from one jurisdiction t~ the next, depend~ng u~on 
statutes regulating workers' compensatlon, ~o~ernm~nta~ lmmunlty, 
and local tort practices. Consequently, crlmlnal Justlce age~ts 
and staffs of private community service programs are best advlsed 
to seek assistance on specific liability and insurance issues from 
the appropriate State or County Attorney's Offices. Several 
general areas must be considered. 

If the offender is injured traveling to and from, or while 
participating in community service activities, an i~ediate,c~ncern 
is the expense of any medical treatment. 176 Two maJor PO~S~bll
ities exist for coverage. First, the defendant may be ellglble 
for compensation under a state's workers' compensation law. In 
a 1978 opinion, for example, on the practice of,Solano County 
judges placing defendants on di:ect,prOl?ation

f 
~l~hlout se~~encr77 

conditioned upon community serVlce ln leu 0 Jal or a lne, 
the Attorney General of California concluded that: 

The criminal defendant in such a situation would have the 
status of a "volunteer." Therefore, the county would not 
be liable for workers' compensation since no employer
employee relationship could exist. The public entity or 
charitable corporation for whom the volunteer worked would be 
liable for workers' compensation if they adopted the appro
priate resolution provided for in sections 3361.5, 3363.5, 
3363.6 or 3365.5 of the Labor Code. 178 

In Massachusetts, by comparison, a 1980 Senate Bill (No. 873) 
provides, in relevant part, that: 

Any person, whether a juvenile or ~n adult, or the legal 
representative of such person who lS charged as a defendant 
with an offense or offenses against the commonwealth may, 
if permitted by the court having jurisdiction ~f suc~ offense 
or offenses consent to being placed on probatlon, wlth a 
stay of pro~eedings, a continuance w~t~out a fi~ding or, , 
after a finding by the court, a condltlon of WhlCh probatl0n 
being that said defendant perform~ certain work or par~i
cipates in certain community servl~es for a st~ted perlod of 
time .... Said defendant shall, whlle engaged ln such per
formance or participation, be considered an "employee" of 
the commonwealth, as defined in section one of chapter 
one hundred anf fifty-two [of the Workmen's Compensation 
section of the Labor and Industries Code], and entitled to 
all the benefits of said chapter, and shall be entitled to 
compensation thereunder. 179 

29 

.. 

r 
r 

I 
I 

! 

.' 

, . 

In the Hawaii and Illinois statutes presented ~n Table 1, 
however, it is provided that the offender shall not be considered 
an employee for any purpose. 

Denying a community service worker the benefits of workers' 
compensation, especially on the grounds of voluntarism, seems to 
be a questionable practice. Reliance upon the voluntary nature of 
the offender's participation to preclude compensation denies the 
reality that most offenders are simply ordered to perform community 
service by the court. In one sense, denying compensation for 
service-related injuries constitutes a perverse form of double
penalty; as such, a policy of imposing the expense of injury upon 
the defendant and the defendant's family, when the injury is 
sustained during what is supposed to be an attempt to repair the 
harm of the original offense, has little to commend it. As a 
practical matter, placing the obligation to cover the offender for 
workers' compensation upon the recipient agency may lead to some 
reluctance to become involved; such reluctance, however, has not 
been a major impediment to recruiting service placements: 

In fact about the only objection or question raised by any 
agency had to do with its possible liability for workmen's 
compensation payments for work-related injury to a probationer. 
The objection, however, was withdrawn when it was pointed out 
that the free services of the probationed should much more 
than offset any increase in premium for workmen's compensa
tion insurance to cover the probationer.180 

A second source of compensation for injury to the offender is, 
of course, private insurance. In addition to any policy carried by 
the offender, or his or her regular employer, accident insurance 
for medical expenses, death, and dismemberment might be purchased 
on the offender's behalf by the community service program, or by 
the service recipient. As with workers' compensation the value 
of free labor to the recipient should more than compensate for 
the insurance premiums involved. And, if community service can 
operate as an alternative to prison the cost of premiums to the 
state should be a welcome reduction of expenditure over the cost 
of incarceration. If offenders in community service programs may 
legitimately be classed as "volunteers" for purposes of employ
ment status, coverage is available through organizations such as 
the "Volunteers Insurance Service Association," which was formed 
inter alia, to research available and feasible insurance relating 
to volunteers, compile underwriting information, and design and 
administer insurance for volunteers.181 

Whether or not the offender is insured for injuries sustained 
during the course of a community service disposition, program 
aruliinistrators and service recipients frequently express concern 
that they may nevertheless be subject to an action for damages 
by the offender. In response to a question about Solano county's 
potential liability of this kind, the above mentioned California 
Attorney Generals' opinion goes on to say that: 
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If such a criminal defendant is injured, and he is not 
covered by workers' compensation, no liability could arise 
against the county unless the injury was inflicted by an ' 
officer, employee or contractor of the county so as to 
aive rise to a cause of action under sections 815 et seq. 
~f the Go~ernment Code. No ~a~t~ hav~2been presented which 
would indlcate any such posslblllty.l 

The Minnesota statute in Table 1, however, explicitly provides a 
mechanism for claims against the State for injury or death of an 
offender performing uncompensated work or ""l<?rk in resti t,:tion. " 
Under the Minnesota law, compensation for paln and s~fferln~ is 
precluded, and the procedure provided is said to ~e exc~uslve 
of all other legal, equitable and statutory remedles agalnst the 
state, its political subdivisions, or any employee thereof." And, 
while neither the California opinion nor the Minnesota law address 
the lingering issue of the liability of the community service 
recipient, it was faced squarely in a bill submitted to the 
Massachusetts' legislature at the beginning of 1980i after pro-. 
viding that a defendant may "consent" to being placed on probatlon 
with a condition of community service, Senate Bill 873 adds that: 

Said defendant shall, at the time of his initial consent, 
wai ve in writing any and all rights of action based on. -, 
claims for personal injury or death arising out of or ln 
the course of said employment or participation, except his 
said rights under said chapter one hundred and fifty-two 
[of the Workmen's Compensation section of the Labor a~d 
Industries Code] granted herein, against the court WhlCh 
granted said probation, the officers and personne~ super-. 
vising said probation, and the ~mploy~r or communlty serVlce 
organization for whoW or for WhlCh sald defencL;;.nt so worked 
or so participated. l 3 

Perhaps even more than concern about injur~ to th~ ~ommunity 
service worker, program administrators and serVlce :e~lplents 
frequently express fear that a third party will be lnJured by 
the offender resulting in an action for damages. ~taff of . 
community service programs report tha~ represen~a~lve~ ~f entlre 
political subdivisions such as townshlps or munlclpalltles hav~ 
refused to accept community service workers, . due to ~e~r of thlrd
party personal injury or property damage actlons. Slmllarly, 
although less frequently, judges have voiced conc~r~, not so much 
about eventual legal liability, but about the polltlca~ ~nd 
personal undesirability of being at the center of publ:c:ty surround
ing such a suit, especially if it is based on a new crlmlnal offense 
by the service worker. 184 

From the standpoint of the offender and the private service 
recipient the problem is, of course, one defined by individual 
state tort law and insurance practices. 18S Of more general 
interest is the issue of statutory immunity from tort liability of 
governmental employees and officials: In Illinois, fo: examp~e~ 
liability of probation officers, thelr employees, and ltS offlclals 
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or employees acting in the course of official duties is limited 
by t~e community service statutes in Table Ii except in the case 
of wlllful misconduct or gross negligence, liability is precluded 
under the statutes for the tortious acts of any person placed on 
probation or supervision as a condition of probation or supervision. 
In California, the 1978 Attorney General's opinion on community 
service in Solano County concluded that: 

If the criminal defendant were to inflict an injury upon 
a third person, the county would be generally immune from 
liability either under section 820.2 of the Government 
Code which grants immunity for the discretionary acts of 
its "employees," or under section 845.8 of the Government 
Code relating to inj.uries resulting from a decision to 
release or'parole prisoners. 186 

The precise scope and rationale of California's governmental 
tort-immunity laws was recently highlighted in the united States 
Supreme Court case of Martinez v. California. 187 The case involved 
a claim for damages against state officials responsible for the 
parole release decision of a parolee who, five months after 
release, murdered the 15-year-old daughter of the appellant. Prior 
to release, the parolee had been serving a one-to-twenty year term 
for attempted rape for which he had first been committed to a 
state mental hospital as a "Mentally Disordered Sex Offender not 
amenable to treatment." At the time of sentencing there had been 
a recommendation that the offender not be paroled. The California 
trial judge sustained a demurrer to the complaint and his order 
was upheld on appeal. After the California Supreme Court denied 
appellant's petition for a hearing, the United States Supreme 
Court affirmed the judgmen~.188 

The Martinez case is of interest to practitioners involved 
in community service in part because of the particular purpose 
accepted as a rational policy-basis for enactment of absolute 
tort-immunity statutes. In ruling that the California immunity 
law did not violate the due process clause of the Fourteenth 
Amendment, Mr. Justice Stevens delivered the opinion of a unanimous 
court, declaring that: 

(T]he State's interest in fashioning its own rules of tort 
law is paramount to any discernible federal interest, 
except perhaps an interest in protecting the individual 
citizen from state action that is wholly arbitrary or 
irrational. We have no difficulty in accepting California's 
conclus'ion that there "is a rational relationship between the 
State's purpose and the statute." In fashioning state policy 
in a "practical and troublesome area" like this, the Cali
fornia Legislative could reasonably conclude that judicial 
:ev~e~ of a parole officer's decisions "would inevitably 
lnhlblt the exercise of discretion." That inhibiting effect 

. could impai: the State's ability to implement a parole 
program deslgned to promote rehabilitation of inmates as 
well as security wi thin prison walls by hoI/ding out a promise 
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of potential rewards. Whether one agrees or disagrees 
with California's decision to provide absolute immunity 
for parole officials in a case of this kind, one cannot 
deny that it furthers a policy that reasonable la\~akers 
may favor. As federal judges we have not authority to 
pass judgment on the wisdom of the underlying policy 
determination. 189 

Similarly, in the earlier opinion for the California Court of 
Appeal, the Presiding Justice had also stated that: 

There is no sure formula for the members [of the Adult 
Authority] to know when a convict is rehabilitated and 
ready to re-enter society. Yet it is important for the 
well-being of both society and the individual, to release 
persons as soon as they are rehabilitated. It is to 
society's advantage to try a variety of rehabilitative 
efforts and to use the maximum flexibility in facilita
ting the individual's re-entry into society. In order 
to accomplish these aims it is necessary for public 
officials to make these decisions without fear they will 
be liable if they are wrong. 190 

Despite the apparent sweep of the decision in Martinez, 
however, several caveats apply. First, different state courts 
are free to deny blanket immunity based upon competing reasons 
of public policy.191 Second, immunity for officers and employees 
may be waived by a government entity, thus removing the bar to 
tort action. 192 Third, although the complaint in Martinez 
also referred to a failure to supervise the parolee after his 
release, and a failure to warn females in the area of potential 
danger, the litigation focused entirely on the original release 
decision; the individual appellees were not alleged to have 
responsibility for post release supervision of the parolee. 193 
As IIministerial ll rather than IIdiscretionaryll acts, however, both 
negligent failure to warn of dangerous propensities and to pr~~~de 
supervision have been held to fall outside immunity statutes. 
Additionally, the Martinez decision explicitly reserves the 
question of what immunity, if any, could have been claimed in an 
action under section 1983 of the Federal Civil Rights Act if a 
constitutional violation had been made out by the allegations. 195 
Making note that lithe parole board was not aware that appelants' 
decedent, as distinguished from the public at large, faced any 
danger," the ~1artinez Court held only lIunder the particular cir
cumstances of this parole decision" that the girl's death was "too 
remote a consequence of the parole officers' action to hold them 
responsible under the federal civil rights law."195 

As community service is presently used mostly for minor non
violent offenders, the issues raised by cases such as Martinez 
remain relatively academic. If community service is ever truly to 
become an alternative to incarceration, however, and higher "risk" 
offenders are admitted, the task of site selection and placement 
will have to be approached mindful of whether other persons at the 
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site are then specially known to f ' 
warned of the offender's propensit~ce danger, whether they must be 
offers adequate supervision to avo~~si,a~~l~~et~er the placement 
the offender injures someone Mo ,la ~ 1 Y ln the event that 
seems little doubt that the ~e t re,lmm~dlately, although there 
~e held liable for exercisin ~h:nc~n~ Ju~ge wlll rarely, if ever, 
In c~mrnunity s8rvice Placeme~t,196d~~~~etlon to pla~e an of~ender 
the Judge may actually know littl ppe~rs that In manYlnstances 
service placement·197 in~tead th edor,n~thlng about the actual 
made by a probati~n officer or c e eCl~lon on,placement is often 
member, whose imrnuni ty from liab~~~ni tyllservlce program staff 
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1 y Wl often be less secure. 198 
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CHAPTER IV: Sm1MARY AND CONCLUSIONS 

The use of community service penalties in the united States, 
influenced by the British experiences with CSOs ~nd by the rapidly 
increasing use of financial restitution, seems llkely to grow 
rapidly in the near future. Infusion of large amounts of fede:al 
funds to support service programs,19~ and endorsem~nt,bY2E5estl
gious organizations such as the Amerlcan Bar Assoclatlo~ 
strongly support such a conclusion. Financial restitut~o~ pro-

grams moreover, are operating at every stage of the crlmlnal , , " 201' 'bl 
justice system, from pre-trlal dlverslon to par~lei lnev~t~ y, 
community service has begun to follow. Correctlon~l authorltl~s 
are being statutorily instructed to develoP,communl~y a~tern~tlves 
to traditional incarceration,202 and con~u~l~y serv~ce lS belng 
performed by inmates while still confined. 0 Serv~ces ~ay a~so204 
be required in some states as a condition of pre-trlal dlverslon 
all the way through to temporary release 205 or special leave

206 

from correctional institutions. 

Overwhelmingly, the basis for current interest in the concept 
of service penalties has been that it is an alterna~ive to incar
ceration that may help to relieve present overcrOwdlng and 
substandard conditions of confinement. In his preface to a 
recent ABA sponsored report on community service, for example, the 
chairman of ABA's BASICS program (Bar Association Support ~o, 
Improve correctional Services) declared that: "My own posltlve 
attitude about community service sentencing may have best been 
summarized by the British observer who ... said, 'community 
service has yet to prove that it is more effective but as an 
alternative to custody it is at least more humane as well,as 
cheaper. ,207 In addition, much of the support for expanslon of 
community service penalties, especially where they have developed 
the absence of explicit legislative authorization, has been,based 
on assumptions that offenders voluntarily incu: such pena~t~es, , 
and that the service experience is a therapeutlc or rehabllltatlve 

one. 208 

The uresent discussion, however, has examined each of these 
assumptio~s/expectations and found them to be an extremely frail 
foundation on which to base such a significant departure from our 
present forms of punishment. Resort to benevo~ently c~nceived 
and nobel sounding euphemisms is not uncommon ln the hlstory of 
criminal and juvenile justice; the potentially non-benevolen~ 
impact of optimistic self-deception is mani~est ~n ~e e~d~rlng 
legacy of the adult "penitentiary" and the Juvenlle tralnlng 
center. ,,209 Where untested rehabilitative assumptions and the 
largely misleading jargon of "voluntary alternatives" is relied 
upon to promote the extension of social control in an almost 
total absence of procedural and substantive rules, and, more often 
than not, without direct statutory approv~l, the hard-~earned 
lessons of earlier innovations cannot be 19noredi one such lesson 
in juvenile justice, for example, has been n~ted by Mr. Ju~tice 
Fortas in InRe Gault: 2lO "Juvenile court hlstory has agaln 
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dem~nstrate~ that unbridled discretion, however benevolently 
motlvated, lS frequently a poor substitute for principle and 
procedure .... Departures from established principles of due 
~roces~ have frequently resulted not in enlightened procedure but 
ln arbltrari~~ss."2ll For a number of reasons, therefore, l~gal 
devel~pments ln voluntary community service alternatives may 
benef7t f:om a frank recognition of their consonance with the 
constltutlo~ally sanctioned practice of involuntary penal servi
tude as punlshment for crime. 

, First, ,t~e authority for punishing criminals may be returned 
~~ l~s,tradlt~onal,st~tutory f~oting, rather than the present 
,Jud~clal leglslatlon upon WhlCh most community service programm
lng l~ currentl~ based. Second, accepting community service as 
a punlshment, flr~t a~d foremost, could be construed as reasonable 
gro~nds for removlng lt from the avowedly non-punitive rehabili
t~tlve2~~rella of proba~io~, to stand as a sentence in its own 
rl~ht. As a result, lt lS to be hoped that the lack of 
gUldance pre~ently available to criminal justice decision makers 
maY,b~ reme~led, through legislative attention to issues of 
admlnlstratlve detail, liability protection, procedural regularity 
and ~ubstan~ive propriety in areas such as avoiding disparity in ' 
who lS requlred t= serve, for how long, in what types of service, 
and for what types of recipient. 

, , ~n.addition to ~he advantages of added specificity and 
V1Sl~1~lty to be derlved from removing community service from the 
condltlons of probation, into the more visible and routinely 
recorded ~ont~xt of an active sentence, a corollary benefit might 
be reductlon ln the,present practice of many judges of placing 
offenders on ~robatlon as a token-punitive gesture for want of 
any other optlon. Freed of caseloads consisting of absurd numbers 
of offenders many of whom neither need nor could possibly receive 
more t~an the,~ost perfunctory supportive or supervisory attention, 
pr~bat7on offlcers might be in a better position to make a con
trlbutlon that would be more rewarding to them and one can hope 
more useful to their,remainin~ 7lients. This Phil~SOPhY is L , 

str~ngly adhered to ln the Brltlsh probation service where it is 
proJected that community service will supercede probation as the 
most frequently imposed sanction during 1980. 213 

,In ~articul~r it is conceivable that even if con@unity 
servl~e lt~elf mlght not now be seen as an alternative to incar
ceratl?n, lt may achieve the same end indirectlYi by reducing 
probatlon ca~eloads to such a level that offenders now sentenced 
to custody mlght be released to intensive probation supervision 
~r comparab~e community-based programs made possible through ' 
lncrea~ed tlme~availability on the part of probation staff, 
~ommunlty serVlce may yet satisfy the primary goal of many of 
ltS proponents. In the meantime, community service would be 
allowe~ to establish an identity as a punishment distinct from 
probatlon, and perhaps both would be taken more seriously by the 
courts and community as a result. 
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One final advantage of requiring statutory authorization for 
community service is the greater likelihood that the pressure of 
informed opinion might be brought to bear to induce a relatively 
few legislators (as opposed to scores of judges and program 
staffs) to tackle the critical task of making explicit the pur
poses and expectations behind the promotion of community service 
sentencing. The importance of such pressure, and the consequences 
of failing to apply it in the past, are stated clearly by Frankel: 

(O)ur legislators have not done the most rUdimentary 
job of enacting meaningful sentencing "laws" when they 
have neglected even to sketch democratically determined 
statements of basic purpose. Left at large, wandering in 
deserts of unchartered discretion, the judges suit their 
own value systems insofar as they think about the problem 
at a11. 214 

If one aim of community service is to supply an alternative 
to imprisonment, legislative support may enbo1den sentending 
judges to use it in that way. Adherence to such an objective, 
however, is neither easy to secure nor to measure. The British, 
for example, rejected several approaches, including a declaration 
by judges that a community service case would otherwise have been 
incarcerated, in the belief that judges would almost inevitably 
rubber-stamp such a declaration and find ways around almost any 
procedure designed to compel them to change their practices. 215 
A possible strategy would involve the use of an amended sentence 
procedure after an offender has already been sentenced to incar
ceration. 216 Even then, however, it is possible that judges 
would quite quickly adapt their practices by sentencing more 
offenders to incarceration for the shock value, in the full 
realization that certain identifiable ones will almost certainly 
be returned for an amended sentence to community service. 

One further approach to securing greater use of community 
service as an alternative to incarceration would be to induce 
greater involvement of defense attorneys in the preparation and 
presentation of alternative proposals for their clients whom 
they otherwise believe to be destined for imprisonment. This 
approach has the advantage of reducing the need for judicial 
delegation of service sentencing details to probation or program 
staffs, increasing the likelihood that the service will be as 
"voluntary" as possible, and minimizing the likelihood that the 
service will be advocated \vhere a less intrusive penalty already 
seems likely in the professional judgment of the defense attor
ney.217 

Finally, it must be emphasized that all of the foregoing 
analysis of existing and potential dangers in the development 
of community service penalties is not intended to discourage 
progress towards their refinement. Norva1 Morris has stated that: 
"Optimism is an unfashionable intellectual posture. Gloomy fore
boding, buttressed by analytical demolition of accepted doctrine 
is a surer path to academic reputation." 218 He might have added, 
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how7v 7r, ~hat it might also be a path towards more justifiable 
optlmlsm ln the long run if proferred and accepted in a construc
t~ve f~shion. Community service may ultimately achieve the 
dlvers 70nary goals of many of its advocates; whether or not it 
does, lt may still prove to be a useful rehabilitative or at 
least incapacitative219 sentencing provision; it may even save 
~he system expenses in untold numbers of ways. It does represent 
ln many ways an exciting opportunity to approach an innovative 
sentencing option with all of the evaluative and administrative 
advantages that recen~ ~dva~ces in,research methodology and system 
~echno1~gy can offer. 2 Wlth a hlstory of one criminal justice 
7nnovatl0n.after another producing counterproductive and often 
lnh~~ne slde-eff7cts an~ unintended consequences, however, the 
e~c7tlng opportunlty to lnnovate also carries with it a responsi
bl11ty to do so cautiously and with a sensitivity to what has 
gone before. 

The most melancholy of human 
reflections, perhaps, is that, 
on the whole, it is a question 
whether the benevolence of man
kind does more harm than good. 

(Walter Bagehot, PHYSICS 
A1~D POLITICS, 1869) 
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ISee e. g. M. FRANKEL, CRUUNAL SENTENCING: LAW WITHOUT 
ORDER (1973) i see also American Friends Service Committee, STRUGGLE 
FOR JUSTICE: A REPORT ON CRIME AND PUNISHMENT IN AMERICA (1971). 
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Judicial Discretion" (U. S. Dept. Justice, February 1978). 
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either affixed as part of a probation term or as requirements of 
suspended sentence or conditional discharge. 

4See e.g. Nelson, Ohmart and Harlow, "Promising Strategies 
in Probation and Parole" (U. S. Dept. Justice, November 1978) . 

5See e.g. Harris, "Sentencing to Community Service" (A.B.A. 
BASICS Program, Washington, C. D. 1979). During March 14-16, 
1980 the Young Lawyers Division of ABA sponsored a workshop on 
communi ty service in Detroit, J..1ichigan, funded by a grant from the 
National Institute of Corrections (NIC). 

6Section 3324(b) (9) COMMITTEE PRINT, Working Draft of House 
Subcommittee on Criminal Justice, August 24, 1979. 

7See e.g. Greenhouse, "Alternative Sentencing: A Way Out?" 
STATE LEG-ISLATURES 12 (Vol. 5 No.2, February 1979). 

8See e.g. Newton, "Sentencing to Community Service and 
Restitution" Criminal Justice Abstracts 435 {Sept~::lwer 1979} i 
Brown, "Communi ty Service as a Condition of Proh.~tion" 34 FEDERAL 
PROBATION 7 (1977). 

'! I 

9See e.g.43 FED. REGISTER 326 (July 27, 1978) (announcing 
availability of funds to support communtiy service programs by 
the Law Enforcement Assistance Administration (LEAA)i see also 
note 5 supra for involvement of NIC. 

10Harris, supra note 5 at 22. 

11"Sentencing to Community Service" 31 (U. S. Dept. of Justice, 
1977) . 

12See e.g. People v. Mandell, 377 N.Y.S. 2d 563, 50 A.D. 
2d 907 (1975); see also United States v. Chapel, 428 F.2d 472 
(9 Cir 1977) (work at hospital or other charitable institution). 

o13See Table 1, infra at 6a-6c. 

l4see e.g. Brown supra note 8; see alSo NcCarty, "How One 
Judge Uses Alternative sentencing" 60 JUDICATURE 316 (1977). 

39 

o' 

,; " [ 

o 

.' 

, ' 

. I 

l5See Harris, supra note 5; see also Beha, Carlson and Rosenblum, 
supra note 11. 

16U. S. CONST. amend. XIII, s. 1: 

Neither slavery nor involuntary servitude, except as 
a punishment for crime whereof the,pa:ty shall,have 
been duly convicted, shall exist wl~hl~ t~e ~nl~ed 
states, or any place subject to thelr Jurlsdlctlon. 

l7See e.g. IVES, A HISTORY OF PENAL METHODS (Stanley Paul & Co., 
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18W• VA. CODE s. 62-4-16. 

19CAL. PENAL CODE s. 1203.1. 

20ALASKA STAT. s. 11.20.590. 

2lId. 

22 CAL . PENAL CODE s. 374b.5 (Deering Cum. Supp. 1979). 

23See generall.y OFFENDER RESTITUTION IN THEORY AND ACTION 
(Galaway and Hudson, eds., 1977). 

24 I d. 

25See statutes cited infra 6a-6c in column seven of Table 1. 

26See e.g. FLA. STAT. ANN. s. 775.089(1) (West Cum. Supp. 
1979) (restitution may be monetary and non-monetary)~ cf: FL?RIDA 
YOUTHFUL OFFENDER ACT Ch. 78-84 s. 4(2) (1978) (restltutlon ln money 
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27MISS. CODE ANN. s. 47-7-47(4) (1978). 

28MINN . STAT. s. 3.739 (1979). 

29N. H. REV. STAT. ANN. s. 651:2(vi-a) (1977). 

30Since preparation of Table 1 a 1980 addition to the A~aska . 
Criminal Code has appeared. ALASKA STAT. s. 12.55.055 provldes that. 

(a) 

(b) 

The court may order a defendant convicted of an offense to 
perform community work as a condition of a sus~ended.s~n
tence or suspended imposition of sentence, or ln add1t~on 
to any fine or restitution ordered. If the defendant 1S 
also sentenced to imprisonment, the court may recommend to 
the Department of Health and Social Services that the 
defendant perform community work. 

Community work includes work on projects designed t~ reduce 
or eliminate environmental dam~ge, protect the pu~11c health 
or improve public lands, forests, parks, roads, h1ghways, 
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facilities, or education. Community work may not confer 
a private benefit on a person except as may be incidental 
to the public benefit. 

31Compare OR. REV. STAT. s. 135.891 (1977) (community service 
as condition of pre-trial diversion). 

32For a discussion of potential constitutional problems with 
statutes of this sort, see infra at 34-36. 

33Infra at 30 et seq. 
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Prograi~ Announcement, February 15, 1978). 

75correction Digest 4 (February 16, 1977). 

76See generally, Harland, ~va.rren and Brown, "Restitution 
Programs in Six States: Policies and Procedures" (available on 
request from Criminal Justice Research Center, 1 Alton Road, 
Albany, N. Y. 12203). 

77§~e e.g. Ke1dgord supra note 42. 

788(1) CRIME & DELINQUENCY LITERATURE 109 (1970). 

79supra at 10, text at note 48. 

80In interviews that I conducted recently, for example, with 
nine judges, eight deputy district attorneys and five probation 
officers in Multnomah County, Oregon, all the respondents were 
adamant in this position. 

8lsee generally OFFENDER RESTITUTION IN THEORY AND ACTION, 
supra note 23. 

82Harland, "Restitution Statutes and Cases: Some Substantive 
and Procedural Constraints." in'VICTIMS, OFFENDERS, AND ALTERNA
TIVES SANCTIONS (Hudson and Galaway, eds., Lexington 1980). 

83See the discussion of community service as an alternative 
to monetary penalties infra at 34-36. 

84see statutes cited supra note 63. 

85The Solano program and numerous others with similar titles 
are listed in Harris supra note 5 at 140-48. 

86See e.g. Cohen, F., "Corrections and Legal Change: Probation 
and Parole." In PROBATION, PAROLE AND COMMUNITY CORRECTIONS 654, 
660-1 (Carter and Wilkins, eds. 2d ed.). 

87supra note 5 at 8. 

88Cohen supra note 86. 

89 See cases cited in Harland supra note 82. 

90State v. Smith, 233 N.C. 68, 70, 62 S.E. 2d 495, 496 (1950). 

9lSee Note, "Judicial Review of Probation Conditions" 67 COLUM. 
L. REV. 181,192 (1967). 

'I I .. 

92RUBIN, S., THE LA\'V OF CRIMINAL CORRECTION 185 (1st ed. 
1963) . 

93cohen supra note 86. 

94supra at 14-17. 

95pease, supra note 60 at 273. 

96supra note 73 at para. 24. 

97 d . . f Cd' th t t For ~scuss~on 0 a ana ~an program a opera es 
specifically to avoid incarcerating offenders who are unable 
to afford to pay fines, see "Saskatchewan's Fine Option Experi
ment" 1(11) LIAISON 5 (1976). 

98See infra at 34-36. 

99Bergman, supra note 58 at 46. 

100Keldgord, supra note 42 at 162; cf. Huggett v. State, 
83 Wis. 2d 790, 266 N.W. 2d 404 (1978) (restitution can aid 
rehabilitation by strengthening sense of responsibility). 

10lBut see People v. Mapdell, 377 N.Y.S. 2d 563, 50 A.D. 2d 
907 (1975) (infra at 23-4) . 

102Brown, supra note 8 at 7. Interestingly, the General 
Counsel who supplied the memorandum cited by Judge Brown has else
where categorized as "questionable conditions of probation" re
quirements to contribute to or work for a charitable cause. 
Imlay and Glasheen, "See What Conditions Your Condltions Are In." 
In PROBATION, PAROLE AND COMMUNITY CORRECTIONS, supra note 86 at 
432,434. 

103N.Y.S. OPe ATTY. GEN. 234 (October 16, 1972). 

104N.Y. PENAL LAW s. 65.10(2). The New York Law has subse
quently been amended to permit community service as a condition 
of probation under very limited circumstances. See Table 1 supra 
at 6e. 

lIJ5suEra note 103 at 236. 

106suEra note 101. 

107I d. at 377 N.Y.S. 2d 564. 

108MORRIS and HOWARD, STUDIES IN CRIMINAL LAW 175 

109MORRIS, THE FU'I'URE OF IMPRISONMENT 18 (1974). 

110256 Cal. App. 2d 348, 64 Cal. Rptr. 20 (1967). 
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lllId. at 356, 64 Cal. Rptr. at 25. 

l12 I d. at 352, 64 Cal. Rptr. at 23. 

l13 I d. at 355, 64 Cal. Rptr. at 25. 

l14Id. at 356, 64 Cal. Rptr. at 25. 

l15Note "Use of Restitution in the Criminal Process: 
People v. Miller" 16 UCLA L. Rev. 456, 462 (1969). 

l16See e.g. Challeen and Heinlen, "The Win-Onus Restitution 
program~.~"~~I~n-=OFFENDER RESTITUTION IN THEORY AND ACTION, supra 
note 23 at 151. 

l17See e.g. Coker, "Community Service in Hampshire (England) 
INTERNATIONAL J. of OFFENDER THERAPY and COMPARATIVE CRIMINOLOGY 
114 (1976). 

118See e.g. Pease, Billingham and Earnshaw, supra note 66. 

119Statement of Judge Paul A. Chernoff, District Court of 
Newton, Massachusetts. TRIAL JUDGES' CONFE~NCES, spons~r7d . 
by Creative Alternatives to Prison. Subcommlttee ~n.Adrnlnl~tratlve 
Practice and Procedure of the Committee on the Judlclars Unlted 
States Senate 95th Congress 2d Session. COMMITTEE PRINT 50 
(October 14, 1978). 

120But see FLA. STAT. ANN. s. 775.091 (West Cum. Supp. 197~) 
supra Table 1 at 6a, which implies hy its language ~hat communlty 
service is not a punishment (in addition to any.p';lnlshmen~, the . 
court may order the defendant to perform a speclfled publlC servlce). 

l2lNewton, supra note 8 at 445. 

l22supra note 80i SENTENCING AND PROBATION 259 (Revelle ed. 
Nat'l. College of State Judiciary 1976 ed.). 

l23Note , supra note 115 at 462. 

124State v. Wright, 156 N.J. Super. 559, 384 A.2d 199, 201 
(1978) . 

l25See e.g. Beha, Carlson and Rosenblum, supra note 11 at 
38-40, see also infra at 34-36. 

l26pease, supra note 60 at 274. 

l27Practice Commentary, N. Y. PENAL LAW s. 65.10(2) (f-l) 
(McKinney 1979). 

128Id . 
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129Eligibility decisions also must of course be made with an 
eye towards the political and legal liability that might ensue 
if a high-risk offender is admitted and injures someone. For a 
discussion of some of the to~t-liability issues in this regard 
see infra at 44-52. 

130s M t' t 55 .ee e.g. _ar lnson, supra no e . 

131 
HART, H.L.A., PUNISHMENT AND RESPONSIBILITY: ESSAYS IN 

THE PHILOSOPHY OF LAW 2 (Oxford 1968). 

l32George Pratt, Deputy Chief of the Inner London Probation 
Service reported at the recent ABA conference on community service 
(supra note 5) that community service will surpass probation this 
year as the most frequently used disposition by British courts. 

l33VON HIRSCH, DOING JUSTICE: THE CHOICE OF PUNISa~NT xxxi 
(1976) (from Introduction by Gaylin and Rothman). 

l34Id . at xxxiii. 

135But see 56-57 infra for the difficulties involved. 

136In a recent report on the first seven years of community 
service in Inner London, for example, it is noted that: "It 
W3S soon demonstrated that some offenders were unsuitable for 
community service. These included inter alia, alcoholics, drug 
addicts and the long-term unemployed who were not only unreliable 
in attendance and performance but unable to sustain their efforts 
even over a relatively short period." Inner London Probation and 
After Care Service, "Corrununity Service by Offenders" 1(1980) 
(unpublished mimeo provided by George Pratt, Deputy Chief Proba
tion Officer). 

137 
Supra at 22, text at note 100. 

l38Supra note 131 at 3. 

139See generallYr FOGEL, "WE ARE LIVING PROOF: THE JUSTICE 
MODEL FOR CORRECTIONS" (1975). 

l40Von Hirsch and Hanrahan, "Abolish Parole" (U.S. Dept. 
Justice 1978). 

141 
See generally, Gottfredson, D., et al., "Classification for 

Parole Decision Policy" (U.S. Dept. Justice 1978). 

142see "Determinate Sentencing: Reform or Regression" (Pro
ceedings-0f Special Conference on Determinqte Sentencing, June 2-3, 
1977. U.S. Dept. Justice March 1978). 

l43Wilkins, et al., supra note 2. 

144Grant Proposal funded by National Institute of Corrections, 
on file at the Criminal Justice Research Center, Albany, New York 
12203. 
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145 See Gottfredson, D., et al., supra note 141; see also 
Gottfredson, M.R., "Parole Guidelines and the Reduction of Sent
encing Disparity" 16 JOURNAL OF RESEARCH IN CRIME AND DELINQUENCY 
218 (1979). 

146Many of the statutes, however, include 
among what have traditionally been held to be 
conditions of probation. See, in particular, 
in column seven of Table 1 supra at 6e. 

community service 
the rehabilitative 
the New York statute 

147Sh l'f' ( . op 1 tln~ Arlzona)i petty theft (California, Florida); 
p:operty destructl~n an~ unauthorized entry (New Hampshire); 
mlsdemeanors and vlo1atlons (new York); no violent offenders (Mary
Land) . 

14 8401 U.S. 395 (1971). 

149 399 U.S. 235 (1970). 

150 401 u.S. at 398; citing Morris v. Schoonfield, 399 u.S. 
508 (1970). 

151399 u.s. at 244. 

152 401 
note 11 at 

u.S. at 399; but see Beha, Carlson and Rosenblum 
40-41. supra 

153 399 u.S. at 244-45 (footnotes omitteQ) . 

154 401 u.S. at 400-401; but see In re Antarzo, 473 P.2d 999 
(1970) . 

155B ' , 
aSlng cornrnunlty service on a fine mav give an unwarranted 

appearance of rationality if fines themselves are imposed without 
standards or guidelines to avoid disparity. See e.g. State v. 
Ross, 55 Or. 450, 106 P. J022, app. dismissed 227 U.S. 150 (1910) 
~off7nder ordered to pay fine over 1/2 million dollars, or be 
lmprlsoned at $1.00 per day, which is approximately 800 years); 
see also Tho:r.nstedt, "Day-Fine System in Sweden" CRIM. L. REV 
307 (1975). . 

156 
, Compare KAN: ~TAT. s. 21-4610(3) (n) (1978) (court may 
lnclude among condltlons of probation or suspension of sentence 
tha~ defendant shall perform services under a system of day-fines). 

157It ' 
1S unclear whether the guidelines referred to 

Maryland law in Table 1 relate to the amount of service 
general administration. 

158 , 
Harrls, supra note 5 at 40 and 70-71. 

159Id . at 70. 

47 

.-

in the 
or more 

:.. 

. I 

160In testimony before the Subcommittee on Criminal Justice 
of the Senate Judiciary Committee on October 15, 1979, Ira M. 
Lowe reported on a Virginia case known as the Fort Hunt High 
School Arson Case in which each of the defendants was required to 
pay $10,000 dollars in restitution and perform 3,000 hours of 
community service work. Initial reaction in the media was that 
the sentences were too lenient. (Mimeo supplied by John Simson, 
Creative Alternatives to Prison, Washington D.C.). 

161 See SENTENCING AND PROBATION supra note 122 at 259. The 
fiction of "voluntarism" may also be dysfunctional in similar 
respects, to the extent that the general public perceives giving 
offenders the freedom of choice to be an indication of leniency. 

162It might also reduce the present unnecessary overburdening 
of probation officers by removing offenders from their caseloads 
who do not need probation services but are given probation as a 
declaration that they are not "getting off free." 

163H . arrlS supra 
revocation stage of 
dards are developed 
levels. 

note 5 at 69. Similar risks appear at the 
service enforcement if no consistent stan-
to guage successful or unacceptable performance 

164 See discussion of eligibility criteria, supra at 30-36. 

165For a very lucid discussion of the general practice of 
empirical construction of decisionmaking guidelines, see Gott
fredson, D., et al., supra note 141. 

166Advantages and disadvantages of each method of selecting 
the type of service are presented in Harris, supra note 5 at 
56-58. 

1671978 OP. ATT'Y. GEN. No. S-1369. 

168 See e.g. Brown supra note 8 at 9. 

169H " 'II t' l' ff arrlS glves as an 1 ustra lon p aClng an 0 ender con-
victed of child-molesting in a child-care agency. Supra note 5 
at 58. The more real danger, of course, is assigning an offender 
convicted, say, of reckless driving to such an agency without 
knowing that the offender also has a history of child molesting 
in other jurisdictions. ------

170See e.g. Chelirnsky, "The Need for Better Data to Support 
Crime Control Policy" (Mitre Corp. July 1976). 

171s 1 f' t k' . f ' orne programs a so use pro 1 -rna lng agencles . or asslgn-
ment, but only to provide services that would not otherwise be 
available such as visitation with residents of private nursing 
homes. Harris, supra note 5 at 33~ 

172 See. ALASKA STAT. s. 12.55.055 (1980 Supp.) 
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173In states such as Arizona in which service may be desig
nated by the court, but no provision is made fo: developing , 
programs, the responsibility presumably rests wlth the probatlon 
services or whatever other sources the court can muster. 

174see generally 60 Am. Jur. 2d "Penal and Correctional 
Institutions" SSe 34-40 (Labor by Inmates). 

175programs also occasionally restrict eligibility to exclude 
religious organizations, agencies that engage in partisan poli
tical activities, and fraternal or social groups with limited 
membership. Harris supra note 5 at 33. 

176Lost wages from the offenders paid employment may also 
be involved; these will usually be at least partially covered by 
his or her employer's routine disability insurance policy. 

177This practice is ~ndependent of the petty theft community 
service provision in section 490.5 of the California Penal Code, 
which is not covered by the Attorney General's Opinion. 1978 
OPe ATT'T. GEN. No. CV 78/18 (June I, 1978) at 2 n. l~ 

178Id . at l. 

179S . B. 873 amending GEN. LAWS ch. 276 s. 104. 

180Brown, supra note 8 at 8. 

181"Insurance Program for Members of Volunteers Insurance 
Service Association" (Corporate Insurance Management 4200 wis
consin Ave., N.W., Washington D.C. 20016). 

182 Supra note 177 at 1-2. 

183S . B. 873 supra note 179. 

184Interviews with Circuit Court judges, Multnomah County, 
Oregon. 

185See generally Gurfein and Streff, "Liability ~n corr~ctional 
Volunteer Programs: Planning for Potential Problems (Amerlcan 
Bar Association 1975). 

186Supra note 177 at 2. 

187 U.S. 

188Id . 

189Id . at 

(1980) (No. 78-1268. Jan. 15, 1980). 

19085 Cal. App. 3d 430, 436-47, 149 Cal. Rptr. 519, 524 
(1978) . 
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191G ' , rlmm v. Arlzona Board of Pardons and Parolees, 115 Ariz. 
260, 564 P.2d 1227 (1977). 

192s G f' and st ff ee ur eln re, supra note 185. 

193 U.S. at 

194see Semler v. P h' t ' , Syc la rlC Instltute of Washington, D.C., 
538 F2d-r21 (1976). 

195 U.S. at 

196Th t ' , d h h' , e ques lon was ralse ypot etlcally ln the Martinez 
cas~ by Mr. Justice Reh~quist~ who asked counsel for the plaintiffs 
durlng oral argument: What lf the judge had decided to grant 
probation to a rapist, rather than impose a sentence, and sub
sequently that person commits another rape, should the judge be 
held liable?" Counsel responded that perhaps he should. 
Martinez V. California, No. 78-1268 (argued'Nov. 15, 1979). 

197 ' See Brown supra note 8 at 8 (at sentenclng, judge imposes 
the work requirement to be performed for such agency as is desig
nated by the probation office). 

198p t' 1 d'ff' l' , , ar J.,cu ar 1-, leu tles may arlse where delegation of the 
servlce placement is an abuse of discretion by the sentencing 
judge. Most of the statutes in Table 1 supra explicitly require 
that the service be specified or designated by the court. The 
Hawaii law, by comparison requires only that the extent of the 
service be so fixed. See also Harris, supra note-S-at 41 (court 
usually does not describe specific assignments, leaving that to 
program staff). 

199 Supra note 9. 

200see Harris, supra note 5. 

201see Harland supra note 82. 

202FLA . STArr'. ANN. S. 20.315 (d) (West Cum. Supp. 1979). 

203 I t' h nma es ln Massac usetts Houses of Corrections (Jails) 
were,occasionall~ as~igned, for example, to stuff envelopes for 
c~arl~abl~ organlzatlons while confined as a condition of parti
clpatlon ln an LEAA funded restitution program. See Harland, 
Warren and Brown supra note 76. 

204 0R . REV . STAT. s. 135.891 (1977). 

205 N.Y. CORREC. LAW SSe 851, 855 (Consolo Cum. Supp. 1978). 

206 GA. CODE ANN. s. 77.342 (1979). 
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207, t 5 t ' Harrls, supra no e a Vl (Preface by R. Hughes). 

208 Supra at 19-27. 

209See ~mRPHY, OUR KINDLY PARENT--THE STATE: THE JUVENILE 
JUSTICE SYSTEM AND HOW IT WORKS (Penguin 1977); ROTHMAN, THE 
DISCOVERY OF THE ASYLUM (197l). 

210 387 U.S. 1 (1967). 

2llId . at 18-19. 

2l2This is not to imply that offenders sentenced to community 
service could not also be placed on probation if some reason for 
probation services exists. 

213 Supra note 132. 

2l4FRANKEL, CRIMINAL SENTENCING: LAW WITHOUT ORDER 5 (1973). 

215 Remarks of George Pratt at ABA workshop, supra note 5. 

2l6such a procedure is used by the PACT (Prisoner and Community 
Together) Community Service Restitution Program in Porter County, 
Indiana. (Personal communication with program staff.) 

2l7In his testimony before the Senate Judiciary Committee 
(supra note l60) Ira Lowe proposed the following amendments to the 
proposed New Federal Criminal Code (S. l722): 

Section 2002(d}: Lawyer's Duty to Present Alternative Pro
posals to Incarceration. 

I} Unless where prohibited in Section 2101, the defendant's 
lawyer has an obligation to prepare and present to the 
Court specific concrete programs of non-prison punishment. 
Such alternatives may include any combinations of the dis
cretionary conditions contained in Section 2l03(b} (1-20), 
and such other conditions as may be appropriate, regarding 
the individual characteristics of that defendant, and of 
that offense. 

2} This obligation in no way shall affect the lawyer's 
current role of allocation of recommending probation or 
requesting a more lenient sentence in appropriate cases. 

Section 2002(e): Court's Obligation to Consider Alternatives 
Proposed. 

1) lihere a proposal has been submitted to the Court, in 
accordance with Section 2002(d) (I), the Court is obligated 
to consider in writing its reason for rejecting any such 
proposal. Nothing in this section shall prohibit the 

51 

Court, or probation office from proposing its own alterna
tive plan of probation as provided in Section 2103 on 
its own initiative, or from imposing any other sentence 
contained within this bill. 

218 , 
MorrlS supra note 109 at 12. 

2l9I ,,' . 
n a recent lntervlew wlth a probatl0n officer in Multnomah 

County, Oregon, he expressed his support for requiring offenders 
to w?r~ for th~ following reason: "If [an offender's] working, 
he aln t steallng. At least not stealing much." Many of the 
other practitioners expressed similar, if less eloquent, views. 

220s OiL d' ~ eary, E ltor's Comments 17 JOURNAL OF RESEARCH IN 
CRIME AND DELINQUENCY 1 (1980) (noting increased sophistication 
of methodological technique in contemporary criminological research). 
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