
, I 

'/ 

,', 

o 

--~------~ -

National Criminal Justice Reference Service 

This microfiche was produced from documents received for 
inclusion in the NCJRS data b,ase. Since NCJRS cannot exercise 
control over the physical condition of the documents submitted, 
the individual frame quality will vary. The resolution chart on 
this frame may be used to evaluate the document quality. 

1.0 

1.1 

:: 111112.8 11111
2.5 

W I~ 2 
w 
u: 13.6 
W -. 
:i I~ 
... u "' .... 

111111.25 111111.4 ijlll1.6 

MICROCOPY RESOLUTION TEST CHART 
NATIONAL BUREAU OF STANDARDsc1963-A. 

Microfilming procedures used to create this fiche comply with 
the standards set forth in 41CFR 101-11.504. 

Points of view or opinions stated in this document are 
those of the autbor(s) p.nd do not represent the official 
position or policies of the U. S. Depaltment of Justice. 

National Institute of Justice 
United States Department of Justict2 
Washington, D. C. 20531 ' 

CHI 
-&t 

rr~ 
t 
I 

" 

":v;' 

r , 
• 
~ 
'i'I 

" . 

1 

2 

3 

4 

5 

(}1 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

11120'1l 234-4433 

BEFORE THE 

ATTO&~EY GENERAL OF THE UNITED STATES 

Public Hearing: 

TASK FORCE ON VIOLENT CRniE 

JEFFREY HARRIS, EXECUTIVE DIRECTOR 

Chairman 

Hyatt Wilshire Hotel 
Hr:dn Ballroom 

3515 ~flshire Boulevard 
Los Angeles, California 

: 

Tuesday, June 2, 1981 

9:40a.m. 

(:·!OR..'UNG SESSION ONLY) 

NEAL R. GROSS 
..... COURT REPORTeRS AND TRANSCRIBERS 

1330 VERMONT AVENue, NW 

WASHINGTON, D.C. 20005 

1 

• 

MP-/ 
:1 
}! 



. , 

1 

2 

3 

4 

5 

6 

7 
I 

1 

I 8 
, 

9 

j 10 

~ 
0 t 

R 

~ fr 
II p 

11 

12 

13 

14 
\ 

~, 

\ 15 

16 
/ 

17 

18 

I 
) 19 

1 

i 

I 
~ 

, .<;t. t~ 

20 

21 

" .. 
~ . 

APPEARA.."iCES : • 

, 
TASK FORCE l1EHBERS PRESENT: 

JEFFREY HARRIS, EXECUTIVE DIRECTOR, Chairman 

HON. GRIFFIN B. BELL, Co-Chairman 

ROBERT L. EDI'lAHDS 

DAVID L. ARHSTRONG 

WILBUR F. LITTLEFIELD 

CHIEF WILLIAN L. ' HART 

FRANK G. CARRINGTON 

U,S. Department of Just!ce 
Nallonallnslltute of JUstice 

This document has been reproduc d _ 
person or organization originating it ep ?~actf'Y as receiVed from the 
In this document are those of t - % S 0 view or opinions stated 
repr?sent the offiCial Position or hp~,~~thors and do, not necessarily 
Justice, ICles of the NatlCmal Institute of 

Permission to reprodUce th' _ 
granted by IS cQlG .) .. g~liledlid material has been 

Public Domain 
-= ~.s. Dept. ,~f Jusicice= 
to the NatIonal Criminal JUstice Reference Service (NCJRS), 

Further reproduction out 'd 
sian of the ~ own~r. e of the NCJRS system require§l permis-

NEAL R. GROSS 
COUkT~fPORTERS AND TRANSCRIBeRS 

1330 VERMONT AVENUE, NW 

WASHINGTON. D.C. 20005 (202) 234-4433 

jJF~~ _ ~=="",===-=,~_ .... 

• 

LJ 

\'," 

!; 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

'20 

21 

22 

23 

, -24 

25 

I N D E X 

PRESENTATION BY: 

JEFFREY HAP~IS, EXECUTIVE DIRECTOR, 
Introduction 

HONORABLE Em-lUND G. BROI'lN, JR., 
GOVERUOR, STATE OF CALIFORNIA 

HONORABLE TON BHADLEY, 
MAYOR, CITY OF LOS AJ.~GELES 

EVELLE J. YOUNGER, 

ATTORNEY AT LA~v, LOS ANGELES, CALIFORNIA 

, 

: 

If, 

- - -
NEALR. GROSS 

(202) 234.4433 

COURT REPORTERS AND TRANSCRJeERS 

1330 VERMONT AVENUE. NW 

WASHINGTON, D.C. 20005 

3 

• 

PAGE , -
4 

5 

53 

74 



" 

/ 

, 
) 

<3 

1 

2 

3 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4 

PRO C E E DIN G S , 
(9:40' a.m.) 

CUAIRHAN HARRY: Ladies and gentlemen, I' d 

like to call the, meeting to order, pleas,e. 

On behalf of the Task Force, let me open by 

saying we're delighted to be in Los Angeles. We are in 

the mi,dst of preparing recommendations on a number of 

matters' for the Attorney General, and also taking public 

testimony. The agenda today includes both public testi-

mony this morning and ,the discussion o~ issues which will 

result in recommendations for the Attorney General this 

afternoon. 

We're delighted to be here. We have a complete 

schedule today. And momentarily we will begin. This 

afternoon the round table discussion of recommendations 

for Phase I for the Attorney General is also open to the 

public, and anyone who is interested in observing tho~<e 

can. 

~'li thout ~urther ado I let me call our first 

wi t:ness I the honorable Governor Brown. 

Governor, ",Telcome, Thank you very much for 

appearing today, and ~."e're delighted you're with us. 
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, PRESENTATION BY: , 
EDMUND G ~ BROWN, JR., 

GOVERNOR Of CALIFO;RNIA. 

GOV. BROtVN:' I have a relatively short state-

ment that I will read and then I'll be glad to respond 

to any questions. I also have some materials that I've 

submitted to you relative to successful programs in 

California that have also been tried in other states. 

, Mr._ Director, and former Attorney General Bell, 

and, other distinguished members of this important panel, 

I'm confident that as this Task Force moves from city to 

city throughout the nation, that with few exceptions 

violent crime is foremost in the minds of our citizens. 

Therefore, as we add~ess the matter of crime, it'~ essen-

tial that we understand that it's not the time for parti-

sanship, mere rhetoric, or a search for scapegoats. 

Crime WaVErS, brutal assaults and heartbreaking tragedies 
1/ 

/! 
are not new. In fact, over the years we've heard ,. 

repeate~ly about crime, juvenile delinque~cy and criminal 

prosecutions. 

HO''lever, I sense today an even deeper concern 

about crime and personal safety. Thousands of private 

security guards have been hired. A level of fear, the 

senseles,s violence against old and young alike, the 

sheer number of burg,laries, cr:ate a climate of 
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. 
appr~hension that undennines our basic right to be free • 
in our own communities. 

Let me try to put California's present crime 

problem in context. It's often said tha~ judges are caus-

ing the problem by their leniency. Whatever has been the 

case in years past, recent statistics demonstrate that 

California judges have dramatically increased the number 

of convicted felons going to state prison. During:~y·timp 

as Governor, there has been a-lOO-percent increase in the 

number of persons sent to prison. 

In the early 1970's, judges in California sent 

an average of about 4,500 felons to prison each year. 

Last year our judges sent 11,000 felons to state prison. 

And this year we expect the number to go up. We now have 

so many convicts in prison that our prisons are seriously 

overcrm'lded. We've been forced to use dangerous makeshift 

methods, such as double ceIling and even housing- prison-

ers in an abandoned warehouse. 

If the present arrest and conv'iction rate con--

tinues, ",e ~·lill need to #house another 10,000 prisoners by 

1985. Sen. Robert Presley, a Democrat from Riverside, has 

repeatedly carried my adrr~nistration proposals to fund and 

construct new prisons, but to little av-ail in the face of 
" 

budgetary demands. The nwnber of convicts in our state 

prisons has increased from just over 20#000 back in 1976 t 
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26,500 today. It is not necessary here to belab~ the 

tragedy and tunnoil which can result from a. troubled 

~ e 'recen l.sturbances wi thin the Prison system. t·~J.' tness th t d' 

state of Hichigan. 
, , 

~ere in California, for example" the population 

-
has grown by 8 million, or 50 percent, du~ing the past 20 

years. During that same period, the nu~)er of people 

arrested for serioqs crimes has gone up by 175 percent. 

But our state prisons and local ' 'I ]al. s have expanded by 

only 10 percent. We are literally mandating increased 

prisonment in nonexistent prl.' sons. ." ~e must now exapnd our 

facilities or allow more and more dangerous criminals to 

go free. Sqme people doubt the reality of that statement, 

but the fact of the matter is, more felons are going to 

local jails, and more misdemeanants \V'ho would have been 

charged as felons, were there the capacity, are ~eing 

released prematurely from those jails, and some are not 

even being incarcerated at all. 

Building more prisons obviously \\'on I t eliminate 

crime. But most of the "1m., enforc;:ement officials I've 

met with during these past fe\". months are convinced that 

expanding our prisons and jails i:s utterly essential to 

reduce crime. ,Each criminal sent to prison often repre­

se~ts not one act of violence but many. - On the average, 

convicts committed 14 serl.·ous ' crJ;.nes each year before . 
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being caught and convicted. Nm.", some \V'ere guiluy of as 

many as 60 or 70 crimes, others of only a few, and that is 

an average figure. There is a group within the prison 

population \'lhich has a much higher record of crime,s. To 

the extent that that relatively small group could be 

identified~ very cost-effective incarceration could be 

obtained, because of the tremendous reduction in the cri 

rate that that incarceration of career criminals would 

result in. 

To achiev.e California's goal of controlling 

crime, I am supporting a quarter-cent sales tax increase, 

and a constitutional ~mendment to create a special trust 

fund dedicated to law enforcement activities. Under the 

~roposed amendment, a fund would be established to pay 

for new prisons and jails, more local police and sheriffs, 

additional prosecutions, and appropriate crime prevention 

programs. The amendment and accompanying legislation 

will raise about $5 bil;J_ion during the corrd'>ng decade. 
"',,"-, 

Half of the money, about $2.5 billion, will be used to 
: 

expand our prisons and jails. The other half w~ll go to 

critical 1m.; enforcement activities at the local level. 

Hy quarter-cent increase in the sales tax ;j,.s 

proposed for 10 years, and th,e plan will only go into 

effect upon approval of the constitutional amendmentpy 

the voters. 
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In addition, considerable reform is also needed 
• 

in the area of federal funding of police and prosecution 

efforts. Our experience to date with LEAA pr9grarns shows 

that far too much of the available funding has been con­

sumed by paper work and administrative requirements. 

Hany of the dollars made available under LEAA 11 were spent 

on programs which had no measurable impact on the crime 

problem.; 

It's now time for the Federal Government to 

determine which of the programs that it has funded were 

really successful in dealing with the crime problem, and 

to r~strict future federal funding to the expansion of 

these programs in states that made them work and the 

initiation of such programs in'states where they have not 

been implemented to any significant extent. 

In California, there are four programs previ­

ously supported by LEAA funds that we have, made ~.;ork and 

that we are no,., supporting with state 'funds; the Career 

19 Criminal Prosecution Program, the Career Criminal 

20 

21 

Apprehension Program, the.- Victim/Wi tness Services ,and the 

Conununi ty Crime Prevention. I signed in'to la,~ the 

22 nation I s first state funded Career Criminal Prosecution 

23 Program in 1977 I which has become a mode'l. B y providing 

24 additional resources for prosecut~on of those individuals 

25,·li th the most intensive criminal history, we've been able 

,NEAL R. GROSS 
COURT REPORTERS AHD TRANSCRIBERS 

1330 YERMOHT A.VEHUE. HW 

WASHINGTOH. D.C. 2000S 

, 
I 

! 
! ~ 
I 

\ 



I 

! 
I 
I 

~I 

1 

'I 

10 

1 to significantly increase the conviction .rate anc; (length 

2 t" 
of terms for criminals who tend to be the most aq,tive. 

3 In 1978 I signed into law a Career Criminal 

4 Apprehension Program which provides increased funding to 

5 police and sheriff departments so that personnel can be 

-'-"--" 6,-- ·---freed up 'from routine police work and dedicated to the 
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identification and arrest of the most intensive criminals. 

Greater success in o!?taining: cOllvictions and cOlape~sating 

the victims of crime has been achieved through our Victim/ 

Witness Services Program, which I also signed into law in 

1977. Over $15 million is now being provided to improve 

security and services 'for witnesses and to compensate the 

victims of violent crimes. 

In 1977 I signed an Execut,ive Order creating the 

Crime Resistance Task Force to develop community crime 

prevention prOg:rams. Since then the funds have been made 
, . 

availbleto provide training, radios and other equipment 

necessary to enable citizens to patrol their own neighbor-

hoods~ 

If, federal furids are going to be used to improve 

effectiveness of local police and prosecution efforts, 

then, I recommend that' tqey be earmarked for programs of 
.! 

the type that I've just described. Specific criteria for 

use of the funds can be established based on a review of 

the programs of this type thqt have already proved 
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successful. Alloeation of the funds for a specific: pur­

pose should substantially reduce the administrative over-

head and inefficiency whic; ~ ',has plagued law enforcement 

assistance programs in the past. 

In discussing violent crime, something' more mus 

be said. Government can do much, but fundamentally our 

society is directed by the cho~ces of ' d' 'd • ~n ~v~ uals; anony-

mity, urbanization, mobility, obvious differences between 

groups in our society, all these playa part. And as we 

confron~ the sorrow, the fear, the suffering and the out­

rage of the victims of crime, let us ~sk ourselves what 

each of us can do to strengthen the fabric of our commu­

nity. Those in public service can discharge their duties 

fully and with deep responsibility. Parents can know n~re 

about their children and instruct them more carefully. 

Neighbors can be made aware f h h o eac ot er and work togethe 

to assure a mutual reliance that w;ll add . ... ~mrneasurably to 

their own security and well-being. 

Accordingly, and mindful of the connection 

between the health of a ~ociety and the choices of its 

individuals, I would challenge the Task F orce today to 

return to ~vashingt0n and call for a ne\v' federal funds to 

operate st.ate-run conservation corps such as our O\.,rn 

California conservation called the CCC. We are painfully 

awar\:,of the difficult economic conditions of the Federal 
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and the State Government. r.1y own recently proposed state 
• 

budget allowed for less than ~ percent growth over the 

previous year in its genera~ funding. However, in our 

enthusiasm for cutting back on expenditures in these 

difficult times, we must not overlook those exceptional 

programs which provide tangible benefits to our society. 

Here in C~lifornia, our CCC has grown into one of the most 

successful model programs of its kind anywhere in the 

nation. By combining disciplined living conditions Witll 

simple, old-fashioned hard work, thousands of young 

Californians have graduated from the CCC with a better 

sense o'f their s~l.f-worth and appreciation for society's 

requirements. 

It is estimated that for every dollar spent on 

one California Conservation Corps youngster, the community 

receives back $1.20 in public benefit. Given the uncer-

tain nature of today's investment outlook, that is a 

rather solid return on one's ~nvestment. But the return 

goes much further than that. The youngster returns to the 

streets ~li th less propensity to cornmi t violE:':nce and 
o 

re-enters the \~orld with a new sense of self-esteem ,:and 

personal commitment to the values of hard work, mutual 

cooperation and ecological stewardship. 

AI:~d I want to add just a final note on the CCC 

effort. HallY· of the things that you will hear about and 
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1 many of the things you'll read in these programs ,are after 

2 th~ fact, bandaids, postoperative surgery and therapy for' 
c,) 

3 a society whose fabric 'is pulling apart. The central 

4 problem is to create bonds among the citizens, and a 

5 deeper sense of citizenship, a deeper sense of self-worth 

6 and o,f·res·ponsibili ty to the community at large. 

7 California Conservation program is not like other programs. 

8 We have a 24-hour-a-day, seven-day-a-week program. They 

9 work for as long as one year. They are paid the minimum 

10 wage, out of which they must pay their own room and board. 

11 They must pay for their health services, they must clean 
~ 

12 t.:heir own room, they must get up' in the morning and exer-

13 cise. ~'1e have both men and women. We have all minority 

14 groups. We have people from the middle class, from. .the 

15 lower class, we have a variety of individuals from back-

16 grounds and educational attainments. People who have had 

some college, people who can't read to the sixth grade 

18 level. 

1,9 The binding glue is a highly instilled sense of 

20 esprit de corps, high s~aff ratios, and a clear mission, 

21 which is to restore the ecological quality and maintain 

22 it in California, fight forest 11fires, build trails, clear 
I,' . ) 

23 clogged streams, and be available in times of disaster. 

" 
.24 What is done here, for many of these individuals it is 

25 the first time they've ever had to get up in the morning 

(202) ~34.4433 
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at a definite hour. It's the first time they've ever 

been called '1:0 account for their individual behavior; the 

first time that other people have ever depended on their 

particular teamwork. It is a character building that 

many people miss in our society today. I don't think thi 

has to be limited to an environmental program or a fire 

fighting program. One could do the same thing in a 

hospital corps. It could be done even in the Peace 

Corps. It could be done in some urban corps. Its centra 

ingredients are, young people are ·-taken out of their 

homes and put in entirely different contexts. They have 

a disciplined, rule-bound environment that at the same 

time relates to them as an individual, inspires them, 

expects far more of them than any school system under 

our present cultural mores would ever be allowed to 

demand. 

And unless something like this is done, you can 

put in all the' prisons you ';vant, and all these criminal 

programs you ,,,ant, and you're not going to be able to get 

at the root cause, '''hich is the lack of internalized 

ci tizenship, which is ''lhat we're all seeking. So my 

final point, and my strongest point, is that in all this 

budget of some $700 billion, and all the increases that 

are going to defen'dus against various foreign enemie$, 

there olight to be several billion dollars available for 

(202) 234·4433 
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a program of this kind of youth involvement. The,military 

can play it for some people, but not everybody is cut out 

for that. 

NOW, we're a country of extreme individualism. 

And I thiru< a program where there are a variety of options 

to young people 16, 17, 18, that that has the best hope of 

reducing the crime rate, strengthening the capacity of 

Americans, whether for peace or for defense. And that 

will take money, and it will take billions of dollars, to 

take care of these young people, $14,000, $15,000 a year. 

We assert you get back $1.20 for every dollar you put in., 

These are not paper shufflers. They're not sitting in 

some building in ~'lashington or in Sacramento or Los 

Angeles moving paper around. They are moving real things, 

whether they're trees, or they're fighting fire, or water, 

or sand or gravel, they're doing things. And they'rp. 

increasing the net wealth of the community in a tangible 

way, and they're also redirecting their own habits. 

This is old-fashioned habit formation. 

I realize thei'e is no great consensus right now 

for a ne,'l program. But this will tak,~ money, just like 

the military takes money. But this is a domestic defense 

against a cancer that, if it is not dealt with, is going 

to eat the heart of this society and destroy it ''lith far 

greater probability than the Russians or the Cubans or 
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other adversary against which, we are the Angolans or any 

now looking at a 21 percent increase in our military 

budget. 

Thank you, and I'll be glad to answer any of 

your questions. 

CHAIRl-1AN HARRIS :._ Thank you, Governor. 

Judge Bell. 

JUDGE BELL: Governor, I'm very interested in 

the California Conservation Corps. I assume you have to 

volunteer to join the Corps. 

GOV. BROWN: You have to volunteer, and you're 

easily kicked out if you don't follow the rules. 

JUDGE BELL: And how many people are in the 

Corps? 

GOV. BROWN: About 2,000. 

ELL 2 000 You 've struck a friend JUDGE B : , • 

here this morning on this concept, because I believe very 

strongly that to bring the crime rate down in thi~ country, 

to cure the problems of the cities, we're going to have to 

-. 1 rVJ.·ce You can be in a period o£ compulsory rtatJ.ona se • 

the California Conservation Corps, you can work the hos-

Can be in the mili, tary, but it would make pitals, or you ,. 

our country over if we could give these qhoices, but have 
'" \ 

every young" person give something to their country. I 

believe it \\7ould have more to do wi threducing the crime . ~) 
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benefit. They would become literate, if they're illiter-

ate. A lot of the people in, the Corps would help others, 

people who neede~ medical treatment would get it. There 

~s going to be a bill introduced in the Senate at an 

early date on a national service concept. There's a lot 

of talk about it, as you know, and has been for some 

years. 'But I congratulate you on starting something here 

in California that is along that line. It's voluntary, 

but nevertheless it's an experiment. 

Would you have any thoughts you'd like to share 

with us on national service? 

GOV. BRONN: I would make two observations. 

Number one, to deve:lop a c()rp~, whether it be California 

Conservation Corps or civilian conservation corps or 

urban corps, takes time •. And it can't be done overnight. 

We had difficult problems in starting the organization up. 

Anytime you take a group of people of mixed ethnic and 

economic b.;lckgroun-ds and you put them in a camp somewhere 

in the hills, you've got:problerns, unless you have a high 

staffing ratio, unless you develop an esprit de corps, 

and that doesn't happen by bureaucratic fiat. It takes 

tremendous leadership by the people involved. 

So it has to be done gradually. This is not " 

something that you can turn on in a year or two. This has 
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got to be phased in over a longer period of time,fcare­

fully thought about, or else you're going to have problems 

in the camps, you're going to get bad publicity, and 

" ;t off." people are going to say, Turn. "rh~t' s what 

happened in the job corps. 

So that has to be very ca.refullythought out, 

and these programs have to start out \'1i th the most advan­

tages first, trying to be somewhat selective in the people 

t · You can't J'ust take anybody in the that are pu ~n. 

beginning; because the organization is too fragile. As 

the esprit de corps and the leadership develops, then the 

base of those \'1ho can be taken can be expanded dramatic- , 

;'s a bas;c set of tradition and insti-ally because there • ~ 

tutional knowledge that will be able to control the 

exuberance of adolescen't and post-adolescent emotion and 

energy, which would overcome most bureaucra.cies, as it is 

doing to most of our schools today. 

The second point I \'1ant to make, with respect to 

~he extent of a service program, as we know, soldiers cost 

$15,000, $16,000, $17,00'0 a 'year, d~pending.on. how you 

want to calculate.' This isn't any different. It takes 
'" 

the same amount of supervision, overhead and direction. 

Therefore, if only $1 million were involved in a corps of 

this type, we're looking at an expenditure of any\V'here 

from $14 to $17 billion. We oU$ht t.,o take that into 
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as you expand this, those n~ers get very large. I 

think, if you ask me, it's probably the best expenditure 

we can make, because this is the youth, this is the future, 

and given all the other distortions in the economy that 

the rising unemployment will stimulate, this is a control-

led expenditure that sh9uld not add to inflation. And if 

it is financed by an appropriate revenue measure, it will 

deal with the problem of rising unemployment,. and youth 

unemployment particularly, when these anti-inflation 

efforts begin to crimp the economy, as most experts think 

they will. 

And I would say $15 or $20 billion in this line 

is far better than the creation of money, than the infla-

tionary mechanisms that we put in place after the anti-

inflationary program begins to create too much negative 

reaction within the c~untry. So I think it's a very 

positive effort. I think that the present Administration 

can wel12rnbark upon this. I think there are examples in 

other states. Whether or not it should be compulsory I'd 

rather withhold a definitive comment at this time, other 

than to say the funding of it may be its key impediment. 

There are 4 million young people 18 years of age. ,If you 

were to ask all of them to serve, you're looking at 

4 million times $15,000 to $17,000 a piece. That is a 
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large expenditure. • 
Personally, something at least half of that is 

probably very reasonable, when you think of all the ends 

we're going to, from the MX to the Trident to the space 

weapons that are going to be built. Tllose are all an 

attempt to defend society. And yet if we look at what is 

happening, in past cultures, societies generally collapse 

by a demoralization, by "a lack of social cohesiveness 

whereby the basic values are internalized. And that's 

why I think this ought to be vie\<led as just as important 

as the military, because social stability has a higher 

priority, or at leas·t as high a. priority, as the defense 

against a foreign adversary. 

And whatever the price, the price is very small 

to pay. Because if we get the demoralization as they had 

in Germany, if we get'the rising unemployment and the 

chaos in the economy,.we could be in for a major challenge 

to our political framework, and therefore something like 

this ought to be treated. 

Now, given thEf fact. that things 'like this don't 

happen overnight, and given the fact that the crime effort 

has been around for decades, it is very appropriate to 

start this at a relative modest level, and then begin the 

consideration of just how large this ought to be, a~d what 

this ought to be in our national "tlay of life. 
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about a fundamental change in,the way youths transition 

from childhood to adulthood. I'm looking at a rite of', 

,p~ssage that becomes synonymous with k~erican society. 

And it is that. large, that important, and therefore the . 
cost should not be an impediment' if we realize that this 

lack of a rite of passage, this lack of adult supervision 

and this gap that has been created by the autombile, by 
, ' 

the television, by the anonymity of urbanization, that is 

going to eat away our culture unless we can create some 

new institution to instill in' youth the fundamental values 

and responsibilities of our culture. 

An.d I think theCCC is a model of what could be 

done. It will be much more difficult at the federal level, 

because we're talking about a far-flung empire, harder to 

manage, and I've suggested in this proposal that it be 

managed by the states. And it will take a great politi­

cal will for people to pay for it. Because there is 

nothing cheap about this, although actually it's not a 

spending program, it is an investment program, because of 

all the tremendous ''lork. 

Now, there are going to be obstacles about 

private enterprise, about labor unions, about this and 

that, Labor Department, who's in charge, the jurisdiction. 

I can think of 10 different reasons why this can't fly. 

But I do think it is necessary, and I think if people 
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cared about it, from the President to the congress to the 

governors, we could make this a reality, and I think we 
, 

should make it a reality, and I intend to dedicate my 

life to seeing that at some point brought into the 

American society. 

JUDGE BELL: Well, you'll find more and more 

people thinking this way. The problem in the past has 

been the cost, the fact that no one knows for sure what i~ 

would cost. But the fac't is, I think i.t would cost very 

little in the long run. You need people in ,the military, 

so some people would volunteer for th~ military. You'd 

deduct that cost. And then you save money on crime and 

you save money on poverty. You get people where they can 

be employed. You break the so-called ghettosyndrcinie. 

Drug syndrome would be broken. It's all gd~d, as I see it. 

But at any rate, I-want to ,ask you about two 

other things. 

GOV. BRmvN: I I ve got to thrm'l out one more 

caveat, one more obstacle to this program, and that is 

the sense that the family is the one that is capable in 

all cases of instructing the young people. And while we 

all subscribe to that as an ideal; and maybe as a genera-

lity, the fact of the matter is that in some families 
'. 

that isn't working. And thel:'efore a substitute is 

required. 
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thr0119'hout the stat~, provide a very excellent sqbstitute, 

because there is the adult figure, the~e are ... peers, there 

are rules, and there is accountability, plus there is 

positive expectation and esteem and care an'd concern. 

So it isn't just a pO,liceman saying, "Don't." It is a set 

of rules, plus it is a group of human beings who care and 

who encourage, which basically ub t' s s ~tutes for what should' 

have been gotten in the horne. B ' f ut un ortunately, for a 

variety of reasons, they're not getting it. 

And I would say one of the big cultural impedi­

ments is saying the emperor doesn't have any clothes, in 

some instances. Ne've got to do something because the 

,families arentt doing it, as J'udged by h t e performance in 

the school, or by deviant behav;or, or b • Y some other clear 

measure. 

JUDGE BELL: t'lell, in addition to that there 

would be an opportunity to serve. And most young people I 

know want to do something for the;r • country. The country 

doesn't make anything available for them to do. 

would be a great thing, i think, for our nation. 

And this 

I want to ask you about the prison problem here. 

You have 26,500 people in priSO!l now. The population has 

grown 50 percent in a cert . . d a~n per~o of time, according to 

your statement, and prison facilities have ej'zmYn only 10 

percent. 
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state, almost", And these prisons cost a great deal. Do 

you have a prison building prison building program going 

on here in California nO\V'? 

GOV. BROWN: We1re expanding existing prisons, 

we1re expanding facilities in a number of the bIder pri-
! 

sons, we have some sites for ne\'l prisons, and we have a 

building program that modestly \Olill cost $1 billion and 

could easily run $2 billion. Now, I should explain one 

of the things that has happened in the past. It's kind 0 

interesting because you don't hear about.'it, and people 

usually aren't too candid to talk about it. Under the 

indeterminate sentencing 1mV', the state authorities have 

a valve that they can turn on or turn off. Back in 1970, 

the prisons \Vere about where they are now. They were 

o\~er capaci'ty, there was double-ceIling, there was Wlrest, 

and there were lots of problems developing. 

The Director of Corrections came to Gov. Reagan 

an.d said, liDo you wa~t to spend the hundreds of millions 

of db'i-J.ars ..,._" 'I'think it was $800 million at that time 
: 

"_- to expand the prisons?" And the decision ultimately 
. , 

came back that" they didn I t \'lant to spend the money. So 

about 10,000 prisoners were released over a relatively 

short period of time. 

Then I came into office. By that time the 

prisons had filled up again and \V'ere. again reaching their 
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capacity. I had appointed that. individual from ~irector 

of Corrections now to head of the Parole Board. He came 

in to explain to me a new program on sentencing, ,V'hich I 

have to admit at ,the time I wasn I t totally clear on, but 

the net result is that another 10,000 prisoners were 

released over a t'vo-year period. 

Now those numbers are building up again, but we 

have created a determinate sentence. There is no valve. 

The sentences are longer. The Parole Board does not have 

any dis,cretion. And more prisons mus't be built. The 

traditional ''lay this has ,been handled is by just letting 

people out by one ''lay or another. And what is nO\'l happen-

ing is, the system is impacted. And that impaction is 

going to relate to the jails. Bedause people are being 

released early from the jails. 

Judges cannot sentence someone ico a nonexistent 

cell. It I S just that simple. And no matt:er how much you 

change the exclusionary rule, or how much you put on some 

judge that \'lants to be tough, when the probation report 

comes in and they say, "Here are your opt;ions", if there 

is no room in the reception center, let alone the 

ultimate place in, the cell, they cannot s~nd them to 

prison. It is just that simple • 

And they won1t exactly say that.. They'll find 

lots of different ways. This "Till be dropped to a 
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misdemeanor~, it will be into the county jail, it twill be 

probation with some jail time. And there is enough flexi- .. 

bility in the system that people who should get 10 months 

f~ve montI1S, and those who should get in jail will get • 

five months will get two, those who should get something 
" _ .... -~.----- " .. --~-. --, 

else in prison will get lowered. And the entire system of 

. '11 be d~storted because of the capa-criminal just~ce w~ • 

city factor. That is where we are today, and it's going 

to become exacerbated if people don't put,the money up. 

JUDGE BELL: You __ h_~y§. just...described something 

1 Th~s ~s something that is tha.t is a national prob em. • ... 

true in many, many states, what you've just described. 

Now, it seems to me we get down to how we're going to ge'l: 

. You've got this sales tax program you are more pr~sons. 

. Do you suppose the states would have any sponsor~ng. 

interest in some matching funds program, if the Federal 

Government put up part of the money? Do you think the 

states would match? 

B '[')'O~·Th"T I'm sure that would make it m01:e GOV. .l'\: ~H'I: 

attractive. I think th~t \-1ould make it very attractive, 

and I believe there is a national interest in the fact 

that so many of these criminals do move in i·'!terstatf~ 

commerce • 

JUDGE BELL: Right. 

And they t r. avel £rom one state to GOV. BROWN: 
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another. • 

JUDGE BELL: Now, there is some thought that 

there ought to be regional prisons in the sparesly popu­

lated states. That's not a problem in California. You 

wouldn't need a regional prison here. It's such a large. 

state ._-

GOV. BRONN: Well, I haven't found too many 

neighborhoods that want a prison. 

JUDGE BELL: There are not too many neighbor-

hoods that want them. 

GOv. BRONN: They do not want them. There is 

one out there near Palm Springs, out in the desert there, 

where they'd like one. But other than that, I find a 

great reluctance to site prisons. NOW, I think that's 

something that you might consider on this panel. The 

regional prison could have economies of scale. The 

question becomes, is it good to have a correctional faci-

lity next to the families? And the notion is, it's good 

therapy, it's good to re-enter -- reintegrate people. into 

the fabric of the communIty. 

The other side of the coin is, many of the 

communities these people come out of aren't that great to 

begin with, and spending some time in a more remote region 

may not be so bad. So I believe that there should be some 

careful testimony and analysis as to ,,,hether the propositi n 
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that prisons should be based near the families i~ the 

or whether or not these remote sitings are highest factor, 

not so bad. 

We have a tradition in our society whereby we 

put insane asylums ,and prisons far, far from the madden"!" 

ing crowd. 

programs. 

Now we have a new thing called community base 

Now, I think you've got to look at that issue, 

and I thi.nk that there -- I don't think the answer is . 

clear. 

JUDGE BELL: Well, of course, that's apples and 

oranges, the' community release program. But there.: is som 

the Federal Government ought to just run thought that _ 

. now take a substantial prisons, and the federal pr~sons 

, Some of the state prisons number of state prisoners .• 

take federal, depending on what the need is. But the 

there could be a federal prison federal prisons could --

agency, and perhaps they could take over the prison func~ 

tion. h t But t here is some though I don't know about t a • 

along that line. I much l and as the Federal But sure y, as 

Government O\'lnS, there ~;ould be places to build prisons. 

So I don I t think ·that' s a big pr9blem. First, deciding 
/,,:" :.'; 

~. done, second, financing you need prisons, as you, 've T 

prisons is the problem. 

GOV. BRmm: ""f could get the prison-Also Ii J., you 
, '1 

ers to be \vorkillg. ~'1hat do trtey do ''lhen they're in priso ? 
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Now, just idleness __ 
• 

JUDGE BELL: Hake automobile tags and things 

like ,that. 

GOV. BRm'll'j: Or lifting weights and taking 

karate so ,,,hen they get out the' 11 e:ven be more dangerous. 

I Would some working in camps would he . agood--Idea:-----

JUDGE BELL: Right. 

GOV. BRmVN: These people should be working. 

There is no excuse for idleness. They should be in an 

enVironme'bt \'lhere -they can \'lork ons0I!1!?:~~JIig. lmd the 

trouble .;Ls .. thai;" camps close to cities are not acceptable. 

And so \'d th the Federal Government and all their remote 

areas, '. that \'lould be a real service the Federal Governmen 

could provide. 

JUDGE BELL: Yes. Now, getting do,.,n to law 

enforcement, I want to ask you one question. That's about 

the wiretapping. I understand tilat under California law . 

there cannot be a state w'iretap. I d6n' t know, there are 

probably other states like that. 

GOV. BROl'lN: 

JUDGE BELL: 

He don't have any state \viretapPing

j
. 

You don't? 

GOV. BROWN: No. Not that I knm'l of. I hope 

we don't. I scmetimes \vonder~ 

JUDGE BELL: Well, a lot of states do, and they 

have la\'ls that permit it. There is a federal statute, as 
NEAL R. GROSS·' 
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you know, that sets the guidelines and limits on~ow a 

state can engage in \'liretappinfj ~ If a state does engage 

in wiretapping r it has to be reported to the Federal Cour 

Administrative Office. And you can-get a volume every 

year that tells you how many wiretaps there were in each 

statE.. I've seen it. 

But given the fact that the Federal Government 

has gone that .far, do you see any utility in crime fight­

ing for th~ Federal Goyernment just to preempt the wire­

tapping field, and if any state wanted to get a wiretap, 
" 

they'd just go to the Federal Court and get the Order, 

just as the federals do now, federal la1;1T enforcer.lent. 

This \'lould create some uniformity, is 'i.;hat I'm driving at. 

GOV. BROWN: Nell, I do believe that having 

every local official empm'lered to tap people's telephones 

t~reates a tremendous temptation. So to the extent that 

that's made uniform, it's put 't·lithin the custody of a 

federal agency that is revie'i"lable by Congress, 'that's 

better. By o\'~ sense is that there is such potential of 

abuse in this area that 'I ~lould not 'ltlant to see an 

expansion. 

JUDGE BE,LL: I had to administer the federal 

~'liretap program, so I knO't'l what the federals do. And it's 

very carefully ,_,managed. And nothing is done \vithout a 

federal judge granting an order. That C s ,·,hat I was drivin 
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1 at. l-laybe we ought to have a -- we do need \.,iret,aps in 

2 some types of situations. And it may be we ought to have 

3 some simple, uniform, safe s-ysteme And it seems to me 

it's quite unusual for some states ~o use that vehicle 

5 for la';v enforcement and some not to do it. And it's 

6 probably other states besides California. 

,7 GOV. BRONN; Hell, I 'tlTould not like to see the 

8 Federal Government empower a state to "liretap when it's 

9 against th.e 1a'\vs in that state to engage in that activity. 

10 So if the thrust of your question is, should the Federal 

11 Government in effect create a statute that says any local 

12 la,., enforcement that '\lTants to have a wiretap can just ask 

13 their local federal official and have that done, that 

14 would be a severe and historic intrusion into states' 

15 rights, particularly a state that has not, by its 1egis1a-

16 ture, voted to authorize eavesdropping. 

17 JUDGE BELL: Well, there's already a negative 

18 intrusion. If California "lanted to 'ltliretap now, they 

19 COUldn't do it except by the federal standard, so there is 

20 a negative intrusion now. 

21 GOV. BRONN: Well, as I understood it, you ';vere 

22 saying that even "lithout a legislative vote by the state, 

~ you could env~sion some congressional enactment that 

24 ~vould empm·;er a st§.te to do 'tviretapping. And as you knmv I 

25 'tve have different vie\"s within the local police, wi thin 
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the Legislature, within the courts. And until the entire 

government authority of California has authorized'wire-

tapping, '''hich I hope they don't do, then I don't think 

the Federal Government ought to come in the back door and 

offer a part of local government or of state government 

that option in violation of the policy as presently state 

by the Ca~ifornia Legislature. 
" 

JUDGE BELL: Well, that would be a matter of 

policy. I think the Congress would be e~powered to do 

that, just as Congress could take over the habeas corpus 

problem and put it all in the state courts so you 'w'10ulxin' 

have this ramble bet,veen state and federal courts, as we 

have now. But that is a matter of policy, and that's all 

I was asking about. 

GOV. BROWN: I think it would be interesting 

for some analysis of to ,,,hat the benefits of ,.,iretapping 

has been; what has been obtained by it. The words 

"organized", "conspiracy", "foreign involvement", those 

are ,.,ords that becomerubric.s that can be abused. And 
:-

a number of citizens are concerned about that. 

JUDGE BELL: Anyone ,,,ho is caught by a ,,,iretap 

of course feels badly. T~ey had a saying in England that 

no one has great res~ect for the law who has felt the 

halter dra,-,. That's the same theory. 

GOV. BRm\n~: ~vell, I ,\'as talking /to Sen. Ed 
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Davis, who was the police chief. of Los Angeles, and he , 
expressed an opposition to empowering local p~lice chiefs 

to wiretap, and felt that there had been abuses in the 

past. 

JUDGE BELL: Oh, yes. Well, I would be very . 

much opposed to having the local police chiefs in charge 

of, ,it. To be court administered, is what I ,,,ould favor, 

the federal system. It would have to be done by the 

courts. As you kno,,,, now, even in foreign intelligence, 

you have to get a federal court order before you wiretap. 

GOV'. BROWN: Until you build some prisons, 

though, empm"ering the system to incarcerate more people 

is counterproductive. 

JUDGE BELL: I agree that building prisons is I 

the basic thing, Governor. 

CHAIru-IAN HARRIS: !-1r. Littlefield. 

HR. LITTLEFIELD: Governor, one problem that 

everybody has is, suppose the Legislature tomorrow voted 

every dollar that you'd asked for to build prisons, it's 

going to be four or fiver years before that prison is built 

Isn't that correct? Or a ne,,, prison. 
'\ 
\: 
!;GOV. BROt'm: Not exactly, because ,.,e can expand. 

We can expand and make temporary quarters within the 

existing prisons. 

(2021 234-4433 
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GOV. BROWN: We have. a phased program be take 

care of it. If we got started right away, we could handl 

the population. 

HR. LITTLEFIELD: And hm'r soon? 

GOV. BROWN: By what we expect. 

HR. LITTLEFIELD: We I re double-ceIling no\V' ~n 

a number of places, right? 

GOV. BRat-IN: We're double-ceIling nm'l, yes. 

MR. LITTLEFIELD: One suggestion that's been 

made to us, Governor, is that perhaps the states could 

take over sur~lus federal installations and, rather than 

build. a new prison, take over an existing federal instal­

lation for minimum security prisoners. ~vha t do you think 

of that kind of a suggestion? 

GOV. BROvlN: Well, fine 1 if there are some 

available. . t cost money to refur But they're still go~ng 0 

bish, to build. l'le're talking about some rather maximum . 

security pr~sons w , as "'ell as some of the minimum. 

D Don 't you thin.k it would be MR. LITTLEFIEL : 

possible? Right nmV', I :'think in California not everybody 

in our maximum security prisons is a maximum security risk 

lve have check T,qri ter.s, auto thieves in Folso~ -­

GOV. BRmvN: Not as many as you think. 

!>1R. LITTLEFIELD: I know, but they are still, 

especially in 

(202) 234·4433 
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GOV. BROh'N: The clientele is getting much 
• 

rougher than it was in times past. 

MR. LITTLEFIELD: There is no question about 

35 

that, but we still have a number Of. areas where persons 

could be in minimum security places where they are not . 

now. And what we'd like to do is to see that the maximum 

security facilities are for maximum security inmates, and 

if tlley're not, if' ''Ie could put them somewhere else, that 

is what we would like to do. Incidentally, have you 

GOV. BRmm: And by the way, the ones we have 

now have been 'built in the last century, and some of them 

are just totally anachronistic. They're dangerous, they 

have dark corners in them. They're not really suitable 

to work. So if nothing else, a lot of those things oughtl 

to be torn down, and there ought to be prisons that are 

built so that they can 'be managed properly. 

HR. LITTLEFIELD: Yes. Governor, is there any 

T,'lay that we can convince people -- eVeryone"'says, "Yes, 

we should build more prisons, just as long as it's more 

than 100 miles from where- I live. II Is there any way that 

some public relations program could work and try to make 

people accept a prison within their 

GOV. BROWN: A prison siting authority could be 

established with representatives of local government and 

state government, and given the authority to make the 
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HR. LITTLEF : IELD You mentioned how they used t 

release inmates under the indeterminate sentence law. Do 

. h have to go back ,to something like that you think we m~g t 

here in California and go back to the 

GOV. BROWN: ~'lell, there is a serious risk that 
, 

if .more prisons are not built that at some point in the 

next few years 'that consideration will have to be given t 

. And the reason is that federal releasing pr~soners. 

courts will come and say that the conditions with the 

federal Constitution. 

~m. LITTLEFIELD: Thank you. 

CHAIRHAN HARRIS: I-lr. Ed,.,ards. 

I-lR. EDWARDS: Governor, you reference in your I 

talk four exemplary programs "ilhich the State of 

California has adopted and funded that were using LEAA 

seed money. I' rn particular,ly interested in how your 

Career Criminal ApprehensiOll ,Program works. You refer­

enc-ed in your speech th~t tl~e program provides increased 

funding to police and sneri:f;f' s departments so that 

personnel can be freed from" routine police work and 

dedicated to identification land arrest of the most i'nten-

sive criminals. Does that, llnean that you have a program, 

in California "lhich allmvs :funding to local entities for 

additional police resource?; Or is that -- how does the 
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program actually work? , 
GOV. BRm'1N: Honey is provided to local cornrnu-

nities· for the specific purposes of the criminal apprehen 

sion program,. and -then it is used a.s -- there are phases 

to it. Research is done on developing a capacity to 

identify certain methods of operation or certain patterns 

of 'crime, and then to develop the capacity to focus the 

police rE150'Urc~s on apprehending those individuals. 

Basically what it is is money to the local 

police to prioritize their own resources so that the most 

troublesome and serious offenders can be apprehended 

with the resources that they have. It's smarter manage-

ment, as developed by these apprehension programs around 

the country, and then translated to the local community 

and paid for by state money. 

HR. Em1ARDS: So they actually establish the 

priori ties and establish their m·m criteria as to how 

the moneys are used? 

, GOV. BRot'lN: The local police would· do that, 

but it's within the larg~r criteria. 

CHAIRNAN HARRIS: Chief Hart. 

CHIEF HART: Governor, I'm very interested in 

23 your conservation program. It's kind of an old~fashioned 

'. 

24 thing that happened prior to World ~var II. It seemed that 

25 the youth with nothing to do, and those that committed 
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misdemeanors, ~ade up that·corps. It was more than a 
• 

voluntary force. And of course I'm interested, as a law 

enforcement official, and also a program that we don't 

have to spend a lot of money, number one, the voluntary, 

I don't think, is going far enough. You have 2,000' 

volunteers. Would you consider using that as an alterna-

tive to crime for youth? 

GOV. BRm·m: ~'lell, the nature of our program is 

that we try to get people who have not been involved in 

crime. ~'le' re trying to get people before that happens, 

and ·to maintain the integrity of the program, there is a 

certain standard and a certain high quality. So 

CHIEF HART: \'1ell, that's like saying, if you 

live in the ghetto you're going to get some kind of a 

record because you're going to be stopped by ~he police. 

GOV. BRm'm: No, we wouldn' t have that. ~vhat 

I' would like to s.ee -- the reason we have '2,000 is, it's 

hard enough to get state government to spend the $25 

million for a residential progr~m. I don't believe there 

is any ~ther state that:is spending that kind of money to 

just have people go work in streams and fight fires and 

do things like this. You knm'l, people have the Highway 

Patrol or State Police or fire fighters. But to take 

;oung people and create an entirely ne\'l corps devoted to' 

public service, that has ~nlybeen done during the time 
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1 of Franklin Roosevelt. 

• 
2 Now, you had a Job Corps, but that was really a 

3 very temporary kind of thing. And this is much more 

4 encompassing and a much higher quality program. I 

5 believe that the program should dramatically expand, and 

.... _ 6-, it should cover a wide spectrum of young people. . l'le have 
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a very high representation among minorities. I believe 

we have minority somewhere. between 30 and 40 percent. 

We've got about 35' percent women. 

I think a very large percentage cannot read to 

a sixth grade level. So we're drawing in disadvantaged 

people. And they're going out of there very advantaged, 

probably more advantaged than most of the high schools 

could assist them with. 
/ 

So I think it's an excellent program, but it's 

going to cost money. You want something good like this, 

you have to pay for it. tve don't want a second class 

Army. I don't think we should have a second class public 

service corps. And we ought to dra\'l people from the low-

est economic ladders an4 from some of the most difficult 

neighborhoods. But \'Ie also ought to draw people from 

some of the best neighborhoods. And there has to be an 
'I 

esprit de corps. That to me is the essential ~hing, that 

\'lhen' you come into that, you learn what the corps has to'" 

teach you, not what you want to bring in from the. street. 
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And that' s ';;he restructuring, or in old-fashioned terms, 
• 

that's the character formation, the habit formation. And 

that can only happen if the context is controlled and 

very tightly monitored and people follow a presc:ribed 

program. I think that is the 'critical variable. 

And that's expensive. And that's not what we 

have today. You don't have programs where you tell 

people to get up at 5: 30 in the morning and stal~t doing 

calisthenics. I don't kno\Y' too many like that. Maybe 

the Army does that, and even they, I hear, get up rather 

late in the day in recent times. 

And I think if people aren't on time they are 

punished, and they're docked. And they're charged for 

their medical. This is not a freeby. There's no free 

medical checkup. You pay. You want to go see a doctor 

because your foot hurts? Pay hime And you pay him out 

of a minimum wage. But at the end, you put it all in 

the bank, and you may save only a couple hunded dollars 

a month. That's still a lot of money ,for most people to 

be able to have $1,000, er $1,500, at the end of a period. 

So it's more than they're ever going to~save. 

So I thirik it really gets to the problem. But 

it's got to be much bigger. And.it's got to encompass 

perhaps some of the people you had in mind. 

(202) 234-4433 
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reason it didn't continue beyond Roosevelt, because we 

got \'lorld ~'lar II. So the young men that were joining 

'the CCC camps joined the Army or Navy or Narines to fight 

. the war. But our values got turned around. W~ lack 

discipline. People don't get up early in the morning. 

And we have this first, second and third generation of 

welfar~ people. Those are the kind of people I'm talking 

about, young men and women that you described prior, can, 

instead of just getting \'lelfare -- they'd like to have 

some values, if they could be put into this Conservation 

Corps. We have 50 states. Not everybody has huge fo~-

'ests 'like California, but there are other conStructive 

things that they could do. 

So it's a two-pronged thing, as I see it, an \ 

alternative to the wel~are system, and an alternative to 

crime, and also rolled into it is discipline, and that 

what we've got to get back to, I think. 

GOV. BRmm: I think this is one of the issues 

in even the CCC, Some people always want an urban com-
: 

ponent. We do have a couple of urban camps. But I feel 

very strongly people have .. to be put in a totally ne\Y' 

environment. And that has to be a \Y'orld all its m'ln. An 

that to me is the real value. Because someone who has 

never had any responsibility, if they're given a pO\Y'er 
(, 

saw and ta-q.ght how to chop a tree down, and somebody else 
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is depending on them, and they can cut their fin~r off 
.:;::/ 

if they don't do it right, that's a certain reality exper 

ience that, I think people used to say, that makes a man 

out of you. 

And there are risks. In fact, some of them 

went across a lake and didn't.:;;bme back. I think that is 

.part of the -- that happens. But I think that's good. 

There's another program in Idaho called Outw'ard 

Bound, where they take these young people and they climb 

up through the ,vilderness. And not all of them make it. 

And I think you have to bring back a certain component 

of risk and mutual dependence, so that different people 

in the organization learn to depend on other people. And 

then they get a sense of their m·m importance as an ind~-

-" vidual, because otherindividu(;jL~"need '''hat they cando 
. \: ( 

in that particular si tuation.c.~:')Y) that's a very importan 

learning situation. 

So I think it does have a real substitute facto 

for welfare. And since sQme people are collecting welfar 

grants based on people who are 16 or 17 years of age, if 

those people are then taken ou.t and put into one of these 

programs, then obviously that grant wduld be reduced, and 

the money could be transferred into an effort like this. 

PIllS, I think the health is generally imp~oved, bec;:aus.e 

n. 

,,.. 

,. 

\) 

25 there's preventativ~)health, and people 
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information and they learn about fitness and they learn 
, 

about blood pressure and hypertension and hOv1 to take 

care of themselves. And all 'of that then produces a soJ.i 

citizen. 

The cra.ziest thing in the .world is, 'we don't pa 

enough attention to how ''Ie r re producing citizens. And 

that is more important than some complicated missile sys­

tem that most of the people in the Army can't figure out 

how to use anY\oJay. So I really think this is' a Simpler 

program, but it's expensive, and it tends to go somewhat 

counter to the cultural and sociological patterns that 

prevail today. 

CHIEF HART: I agree. And r get back to the 

-first, second and third. generation welfare recipients. 

They don't know anything else, and it seems to me that 

this \'1ould be an organization for them to join, aside 

from the youth who get into trouble on the periphery. An 

I'm not talking about hard-core criminals. t'le know they 

should be imprisoned. But there are some on the perip
her

1 

that if they have something else to do as an alternative 

to robbing and breaking in, and some pride in sel:f, it 

would seem to me that would be a good program. And also 

23 it ,,,ould take care of some of the institutionalized 

24 '<lelfare people \'1ho ,,,ould l;Lke to get out but: don't kno"l ", 

25 ho\". 

(202) 234-4433 

NEAL.R. GROSS 
COURT REPORTERS' AND TRANSCRIBERS 

1330 VERMONT AVENUE, HW 

WASHINGTON, D.C. 20005 

r 
! , 
I 

f 
I 



; 
~.1 

',I 
:1 

1 

I 

, I 
, 1 
I 

'~I 
I 

I 
J 
I 
1 
J ,7 
I 

\ 
, 

('~! 
'''I :'-',.' 

L 

1 

2 

3 

4 

5 

. 
6 

7 

8 

9 

10 

11 

12 

13 

14 . 

15 

16 

18 

19 

20 

22 

23 

24 

25 

',/ :'1 ':t$"~.;' 

~,\.. (,,) '''0-
",.r" 

---------------~ 

--_.=-......,. ==-=----------------_._- _.-. __ ._--_. 

44 

GOV. BRm-lN: Nell, I agree with you, and I 
, 

think thexe is a need for, among young people, for certai 

exhibitionism, for risk-t,aking, for competition, for unde -

going certain dangers. ,/1:J;J,d in all of that, \'le find some 
r'l • 

of the reasons And'in a ,properly structured 

program as I'm mentioninSi', there can be an outlet for 

this tremendous youthful energy. An outlet for cornpeti-

tive desires and an outlet for a desire to take risks, 

even to risk their lives. There's no rea~on why. young 

people shouldn I t have that,. Every other society from tim 

immemorial had that among young people. We nm.., shelter 

everybody so much th~t perhaps some feel that crime is 

an outlet, and more exciting and not as prosaic as sitting 

in the classroom learning about George Washington~ l-1~ybe 

I 

for those kinds of people they ought to be hanging from 

a mountaintop, trying to do something, or building a .. 

bui'lding, or doing something that has an eleme'nt of skill, 

danger and satisfaction afte~ they get through it. 

CHIEF HART: Thank you very much. 

CHAIru'1k~ HARRIS: 1-lr. Armstrong. 

HR,';; ARNSTRONG: Gov. Brown, one of t,hepurposes 

of these hearings is·to determine the federal role in its 
r. ,~, 

assistance to states in the law enforcement effort. We 

have heard in previous testims>ny that many states, such as 

mine and Kentucky, an-d I'm sure in California, are having 
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a problem of domestic grown marijuana. Do you have a 
, 

program that involves the DEA or the Federal Government 

in assisting in the eradication of that crop that is bein 

:lllegally grown? 

GOV. BRONN: I think the ~ttorney General, or 

former Attorney General, on my right, can probably speak 

1::'0 that issue. But \'le do have programs that are under 

the Department of Justice, and the Attorney General takes 

clction, and I believe has some aerial raids in northern 

California, and. they fly over and they go and try to· 

c:onfiscate it. 

MR. Aru~STRGNG: Do you see that as a problem in 

California? 

GOV. BR,OWN: I ~hink it's i:i problem in some 
\ 

areas. In some. areas the~e is activty that not only lends 

itself to the action itself but then breeds related 

criminal activity and violence and other things that I 

think are very serious. 

HR. ARNSTRONG: Do you think there is need fer 

stronger federal involvE!-ment, or federal in'\:erdi'ction to 

eradicate the problem? 

GOV. BROWN: I don't think within the confines 

of B1e state, I don't think there is a need. At the 

border, or in something that involves interstate problems, 

I think that's the traditional jurisdiction. But I'm very 

, , 
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wary of the creation of a federal police force. 
. ' 

And I 
• 

don't care what it is, I think this society is too fragil , 

that we should give up the s~curity of having a diversi­

fied local police force. And certainly marijuana should 

not be the justification for expanding the poiice powers 

of the central state. 

I don't think there are too many reasons ~qhy 

we ought tO"do that. 

HR. AID·1STRONG: Presently pending in Congress 

are several measures for gun control. I'm not familiar 

~·lith any gun contro) .. statutes that you may have in 

California. Are you aware of the legislation that's 

pending in Congress n?~v to deal \'li th the specific issue 

of gun control in America? 

GOV. BROWN: ~'lell, if you I d like to ask me to 

comment on a particular bill, I'd be glad to do it, if I 

can. 

HR. ARMSTRONG: Let. me reverse that then. In 

California, what measures have you taken to control the 

illegal sale of guns and to control the arming of 

Californians and the use of guns in criminal acts? 

GOV. BROWN: Well, fi,+:,st of all, I 'signed a 

"Use a gun, go to prison" law in 1975 that made it a 

mandatory prison sentence for the useu of a gun in t.he 

commission of a crime. That 'VlaS the first time \.,e'd had 
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a mandatory prison sentence ~n I 
.... severa, decades • 

Secondly, I signed a bill requiring a ;S-day 

waiting period prior to the . 
.t~me \-Then someone could 

actually obtain a gun. !o'or I 
~ e recent y, I have proposed 
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that handgun POssession be made ~llegal b 
.... y' anyone who has 

been convicted of a violent misdemeanor or a violent 

juvehile crime. 
Today it is illegal for a felon to pos-

sess a 'gun, a handgun. I would like to add to that list 

violent misdemeanants and violent jUveniles, who'are 

presently excluded. 

And I would like to make that a 
one-year manda-

tory prison sentence fOr anyone in those two categories 

who is found to be in possession of a 
concealable \"eapon, 

concealable handgun. 

HR. ARHSTRONG: One final question. 
Totally 

aside' from the f d I 
e era role of assisting states, Chief 

Justice Burger has spoken to the ABA and 
has spoken more 

recently before George Washington University. He's 

talked about the need f?r a finality of judgment and 

finali ty of bringing to :close a case that in our system of 

jurisprudence in America seems to go 
on perpetually. One 

of the critics of our system, and the reason that 
many 

people think \.,e have a crime problem, is that our judges, 

have been 'far too lenient. 

// 

And in thi s I' Ii \ 
area, not~ce that you've 1lready 

t 
f! 
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addressed this question of what ~las once considered the 

leniency of some judges. You've shown an increa~e in the 

past f~w years of 100 percent commitment to penitentiar-

Do YOU think governor; throughout the united States ies. 

ought to develop some kind of criteria that would truly 

reflect the qualifications of a judge to be able to bring 

about a finality of judgment and have the competency to 

serve at the highest levels of state court? Should there 

be some kind of announced selection criteria? 

GOV. BROWN: I would prefer to leave that withi 
", 

the discretion of the Chief Executive. The criteria that 

are developed by bar associations tend to reflect a more 

limited perspective on the community, and judges have a 

'vide policy-making function, at least \vhen it 'reaches the 

Supreme Court. And our tradition has been the appoint-

. .~ t' And I don't find any problem rnent by a Ch~e:t Execu ~ve. 

with that. 

There is bar politics, as well ~s normal garden 

variety political considerations, and I think in 

Cali fornia it· has worl'::ed: \.,el1. . I . can't say hm', it has 

t:lOrked in Ne,v York or Chicago or N~ Jersey or other 

states. But in gen~ral ,V'e' ve had a very solid tradition 

t And. ,·,hat we do is submit the names in our state cour s. 
. ;: 

d / An //-', to revie"l by the bar. And the bar rates people. 

those they feel are unqualified, they say so. 
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not generally done that a governor "lOuld appoint someone 

• 
who is not qualified. 

In addition to that, as far as leniency, I don' 

believe there is any more room \vi thin the prisons for any 

toughening policy, assuming that on~ \vould be needed. An 

I've tried to suggest, and demonstrate that the judges 

been getting much tougher. The la,vs 'have been getting 

tougher. tve've had an -explosion of sentence-lengthening 

bills and mandatory prison sentences. Since I've been 

Governor I I ve signed -- ,.,e didn't have mandatory prison 

sentences before I became Governor. 

Then \ve got one on using a gun, then on assault-

ing the elderly, then one for rape, then one for first 

degree burglary, then one for someone committing a crime 

while on parole. F~d there are many more that are st~ll 

being proposed. So the laws are toughening up. Plus, the 

citizenry is concerned. You have. groups that are ''latching 

judges. We have many judges that have been challenged. 

Because judges in this state ha,ve to run for election. 

I ''lou1d say the heat is on. As far as finality 

of judgment, you're getting to a more difficult area. 

Finality ,is not a characteristic of our particular society 

if'you notice, in many fields. For example -- you're 

speaking of criminal 1a\·, -- I \'lOuld cite the medical 

field, the educational field, the regulatory field. The 
NEAL R. GROSS 
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development of the capacity to develop information has 

prolonged the decision'-making process. lvhen you go see 

your doctor today, his capacity for biological data and 

inquiry has expanded t.:.enfold within this decade. And 

therefore there are continuing tests, there is continuing 

questioning. People talk about getting second opinions. 

We have in our workml:ln' s compensation la\'lS even third 

opinions. When we go to the regulatory' area, we have 

decisions by one level, then second levels, third levels. 

Then they go to the courts. 

And there's a conti.nuing review in that fashion, 

and then there are various ki.nds of rule-making attacks 

as well as a ttacksl on a particular ruling or judicial 

proceeding. So then you get to the criminal law, and 

there is a lack of finality, which is not good. But I 

just try to suggest to you that ,.,e live in a society 

right now that is information bound and is proliferating 

the decisiori-making process i.n every field, from medical 

to legal tofleducational to government, to regulatory, and 
: 

even within the government field itself, there is a con-

tinuing retrying of issues. The Energy Department has 

changed its mind several times on natural gas. I could 

cite any number of examples. 

So ''1e get down to the issue of crime. Is some-

one guilty? Have the rules all been follo,.,ed? And you go 
NEAL R. GROSS 
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right up the scale. I think we ought to ,.,ork toward 

• 
finality of judgments. But J'ust s ak' 'f pe ~ng, ~ I may, as 

someone giving you my view ~fter having looked at it for 

10 years, I think finality of judgments is easier to 

state than to create. And even though you may wish to 

change the federal habeas corpus rules, you may try to 

change some of the evidentiary rules, that if there is a 

general unease in the society about these adjudications, 

that the astute lawyer and the scrupulous judge will find 

a way to complexi.fy this process, as they have up till 

now, and it's a process that has occurred under Republi­

cans and Democrats, under conservatives and liberals. 

It's a product of a certain pattern of -thinking and 

living. And certainly I commend you ,.,ays of strengthen­

ing the process so there is finality, because we're 

spending an awful lot of time' just retrying the case 

issue. 

But I would caution you to think it through, so 

that in fact you can make some step fon.,ard. 

HR. ARMSTRONG! Thank you, Governor. 

CHAIRHAN HARRIS: Hr. Carrington. 

HR. CARRINGTON: I have no ques-tions of Gov. 

Brown. 

CIIAIRNAN HARRIS: C";.-Overnor, thank you very much 

for being with us today. We appreciate your testimopy. 
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Excuse me. I think Judge Bell has one more. 

• • • JUDGE BELL: One last question on the wa~t~ng 

period before one may purchase a gun. vlliat guns are 

included? 

GOV. BROWN: Handguns. 

JUDGE BELL: Just handguns? 

GOV. vh~: B ROY nT But there is one other catch that 

I shoul,d br~ng to your a en.... ... . tt t;on T~at;s handguns sold 

through a store, and so it doesn't cove~ resale •. 

JUDGE BELL: I see. . And dOes the la\v provide 

that someone i's--to--ne notified during tha:1;. period? 

GOV. BROWN: Yes, notified, and I'd like to see 

that law strengthened so that those forms can be examined 

in a more expeditious manner. 

JUDGE BELL: ~'lho do you notify, local police? 

GOV. BRON~~: Local police, and then there shoul 

be a more uniform registry of this. 

JUDGE BELL: I don't suppose you try to maintain 

a registration roll of the nunfuers, or do you, numbers of 

the \Veapons? 
: 

GOV. BROWN: I couldn't tell you what they are, 

offhand. l-ly hunch is, there are a large number in this 

state. ) 

JUDGE BELL: I mean the number on the weapon. 

The serial number. I'm thinking along the lines that we 
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need a national registration in a sense that we keep 

• numbers, not that everyone has to go and register the gun. 

You kno\<I, when we put the Fingerprint Bureau in the FBI, 

we didn't require every American to show up and be finger 

printed. We just did it gradually. ' Now we have many 

millions of fingerprints on file. And if we would start 

keeping the numbers of guns that are sold, just the 

serial -numbers, it wouldn't be many yeC!-rs before we'd hav 

a lot of numbers, and then it would help la\v enforcement. 

But have you tried that in California? 

GOV. BRm-m: ~'rell, those numbers are kept some-

\'1here, and .perhaps 1I~. Younger could enlighten you as to 

exactly where they're kept. 

JUDGE BELL: I don't suppose it would be any 

good just to keep them in one state anyway. It would 

need to be a national thing if \ve are going to do it at 

all. Thank you. 

GOV. BROVm: Thank you. 

CHAIRr·11u"'l' HARRIS: Governor, thank you very much. 

Our next witn~ss is the Honorable Tom Bradley, 

Mayor of the City of Los Angeles. 

PRESENTATION BY: 

TOl-! BRAClI,EY, CITY OF 1.0S ANGELES. 

CHAIRH1\NlIARFt:\:'~I: 1-1ayor Bradley, welcome. Thank 

you .for· appearing todaY,f' .and" \'le look fOr\'lardto hearin:g 
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your remarks. , 
11AYOR BRADLEY: l-lr. Chairman and members of the 

Task Force, thank you for the opportunity to offer some 

testimony on this very important issue of how ~~e 

'Federal Government can assist with the problem of violent 

crime in this community and other cities across the 

country. I compliment the Attorney General for the 

appointment of this Task Force, and I commend yOu for 

your efforts. I know that you're trave+ing a road that 

has been trod by at least three presidential commissions 

in the past. I recognize that there are some things that 

you're going to cover once again. I believe that the 

level of 'violence, the dimensions of violent crime in this 

country have caused all of us to have some additional 

concern about its cause and, what can we do to control, it? 

d h Onk °t ° °t· I th~nk ';t' 's very' An so ~ t ~ ~ ~s v~ a.l,.·. ... ... 

impor~ant that this Tp.sk Force heCir from local officials., 

that they examine very carefully the implications of 

violen t crime. " 

In Los Angele~, for example, I think perhaps 

the most dramatic evidence of this kind of violence 

occurred the tail end of last year when, in one of our 

restaurants, several suspects came in, held up the Big· 

Boy Restaurant, took all of the customers and the employ~ 
.) 

ees.into the back rd6m, made them lie on the floor, and 
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without provocation, gunned them down. The same kind of 

thing is happening in a frightening degree, in f;r too 

many caSles. Almost every night you're hearing of cases 

of someone entering a home, holding up the occupants, and 

killing one or more of them. It happened two nights ago 

in one of our communities, ,'lith _~n e1.~~;-ly'.couple. A 

man apparently on the onramp to the free''lay just last 

night shot through his windshield, kil~ed. Someone dr.tv­

ing dm'ln the street in a residential neighborhood, shot 

and killed. No provocation, no rationale 'for it. 

And the level of-'thi.s kind of unexplainable 

violence is the thing that causes us' the greatest concern. 

I know it is the ~oncern of this panel. There are not 

enough answers. And I would suggest that one of the 

things that might be recommended by this Task Force is to 

centralize, one, the kind of inquiry, the kind of research, 

the kind of search for ans··Ters as to h th' . w W Y 1S 1ncrease Ln 

unexplainable violence in connection ,·Ii th criminal acti­

vity in our country, and then make that information 

available to all law en~rcernent agencies, all cities 

across this country. 

It is difficult, expensive, and I think imprac­

tical, for city after city to do this. Last November, 

I called together a panel of e)~ert crinunologists, 

. psychologists, people involve.d in la,-, enfo!:,cen'lent, to try 
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1 to get some of these same answers. And despite their 

• 
best efforts, and we had a rel.atively limited time frame, 

3 they offered some ideas, but I think that the anS\'lers 

4 \'lere not definitive enough, n~:>t clear enough, not. precise 

5 enough, as to these causes. .And I think it would be 

6 helpful if that kind of resea.rch could be done and then 

7 made available to all of us. 

8 I think that there .is a need for a central 

9 information bank that could collect information on violen 

10 crime and criminals, and then to disseminate that in for-

11 mati on to cities across the country. That is done, to 

12 some degree, but not sufficiently well, I think •. 

13 I've heard comments about a number of things 

14 ' that relate to causes of crime, and I'm not going to try 

15 to get into all of those. But I do ,,,ant to touch upon 

16 one critical element that I thi~~ is of concern and needs 

17 to be add;t'essed ,: and I think it I S perhaps the most approp-

18 riate place ",here the Federal Government can be of assis-

19 tance to us here at the local level. I'm talking about 

20 narcotics and drugs. 

.21 Almost every law enforcement official vlill tell 

22 you the connection, the direct or indirect relationship 

23 between narcotics and drugs, and crime in their community. 

24 And if \'1e examine that connection, it seems to me that one 

25 of the X-jays in which you can be most helpful at the "'., 
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1 

federal level is not by reduction in the budg~t of the 

2 , 
Drug Enforcement Administration but an increase in the 

3 

4· 

resources· for that agency, 'giving them the capability to 

further ~ssist local law enforcement agencies. And let 

me just say categorically that the federal law enforce-
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 . 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ment agencies do an excellent job of cooperating with, 

working with our local law enforcement agencies. And 

it I s simply a question 0 f, ho\'1 do vie expand that capa­

hili ty? We're reaching the point no\'l where my own police 

department is asking for the purchase of an additional 

fixed-,dng airplane ~ I don't \'1ant to have to develop a 

local Los Angeles Air Force. There is a need for a fixed­

wing craft, and it seems to me that ought to be central­

ized or ought to be at the federal level, instead of 

having every local law enfo!.'cer.1ent agency look to its own 

resources to get these kinds of planes and to engage in 

surveillance that requires that kind of long-range air 

surveillance. 

I think that if vie could get greater assistance 

in preventing the intrusion into this country of that 

contraband, drugs and narcotics, it \'lould be the most help 

ful thing that could be done by the Pederal Government. 

I recognize that it's difficult for these agencies, \.Ii th , 

the limited resources that they have, and with the trernen:;;' 

dous range of our borders that make it possible for this 
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1 contraband to enter and not be interdicted by local law 
f 

2 enforcement agencies, but if something more could be done 

3 to stop this kind of contraband at its source," in the 

4 

5 
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14 . 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

o .. ' 

fore'ign countries where it originates, either through 

diplomatic means or economic pressures or through some 

kind of international agreement, this would be 'the most 

effective thing that you can do to lower the level of 

the incidence of narcotics and drugs in every city in this 

coun'try. Because it is '~ major source of criminal acti-

vity. 

Some reference was made to marijuana fields 

here in California. Let me tell you, ,.,e are the number 

one ugricul tural state in the Union. i,argest industry. 

And someone told me the other day that the greatest cash 

crop in California is marijuana. I ''lould be prepared to 

have help from the federal agencies and with the local 

la\'l enforcement agencies in controlling and destroying 

any of those fields. Becaus~ ,in every way that we can 

cut dm.,n on the supply, the 20urce, the amount of any fo 

of drugs or narcotics, ~ think we will diminish the kind 

,', of crime that we have in our communi ties. 

These are the essential point$ that I wanted to 

get across to you. There are a host of other things tha.t 

could be said. I know you i're going to hear some of them'" 

from other ,,\.,itnesses , andcI don I t want to try to duplicate 
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what they're going to say. But these are the matters of , 
greatest concern to me, and I would hope that in your 

recommendations you can help. us get that additional 

effective action. 

CHAIRl·IAN HARRIS: Thank you, !-layor Bradley. 

Do you have some time for questions? 

!-mYOR BRADLEY: Surely. 

CIlAIID·IAN HARRIS: Judge Bell. 

JUDGE BELL: I agree with Ivhat you said. Mr. 

Nayor, I'd like to ask you about one thing ,."hich is purel 

a municipal problem, I suppose, and that is the police 

capaci ty, number of police, and ''lhether they have the 

tools they need. lveare running across a phenomenon, I 

. 
suppose you would say, in the nation. Nearly all large 

ci ties have smaller, police departments nOlI[ than they did 

five years ago. I don't know if that's caused by lack 

of funds or some perception that vie don't need as many 

policemen because they're more efficient. We've got some 

thing -- substitutes for police. could you comment on 

that? And I hasten to sity I I don't knm-l what the situa-

tion is in Los Angel'~s. 

HAYOR BRADLEY: Judge Bell, your corrunent 

couldn't have been more time 1::' • This very day people in 

~os Angeles are voting on an "::kssue that '''ould permit us 

to hire what we call 8500 policemen, an additional 1,354 
NEAL R. GROSS 
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1 law enforcement officers. In all candor, we're not very 
f 

2 optimistic about the passage of that assessment because i 
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takes a two-thirds vote. I~'s going to be difficult to 

. get it. We have a smaller number of law enforcement 

officers in our department today than we had five years 

ago, not because there is inadequate money for it. We 

have the authority and the revenue to hire 7,146 officers. 

For the" last fe,., years we have been running short.' In 

fact, we vlere 550 short of our authorized strength. And 

we put on a vigorous campaign starting the beginning of 

this year. We've had great support from the media and, 

from the business community. And vle've begun to make 

some dent in that kind of problem. 

We discovered that we're not the only la\.; 

enforcement agency having trouble recruiting additional 

personnel. Our own Los Angeles County Sheriff's 

Department was running similar shortage of about 500 

people. We descended on Detroi t\'lhen they had to la~', off, 

I guess about 1,100 police personnel. We thought, here's 

a good pool of candidates. And ,,,e sent a team there to 

try to recruit. We didn't do very well. We were compet-

ing with other cities across the country. 

Law enforcement today is not as popular a job 

~:s.i t once was ,,,hen I '\\Tas a pol'ice officer. It is a 

tougher job today than it ,.,as \'lhen I \'las a police officer. 
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1 And people who have the kind of qualifications simply are , 
2 looking for other jobs, and they're getting them. And 

3 so we" re competing ,.,ith many job opportunities now, and 

4 it's a lot tougher to attract the people to law enforce-

5 mente ~qe have to do a better job of telling them what a 

6 great job, ,,,hat a great career it is. I think it is. 

7 And the~ to use the recruiting devices that we can to 

8 attract them to our departments. 

9 JUDGE BELL: I take it then you are short in 

10 the number of police officers ,.;ho are nmV' authorized? 

11 MAYOR BRF~LEY: That's correct. 

12 JUDGE BELL: You attribute that to a recruiting 

13 problem? 

14 !-1AYOR BRADLEY: Yes, sir. 

15 JUDGE BELL: And then in addition to that you'r 

16 trying to get some more authorization, some additional 

17 authorizations? 

18 r'lAYOR BRADLEY ~ Ye!:!. We think that "Ie 'II f~ll 

19 our vacancies by the end of this year. We've had suffi-

20 cient success in our rearuiting efforts this year that 

21 ,,,e think we'll fill those 500 vacancies that \ve had. 

JUDGE BELL: This national recruiting is some-

23 thing I'm some"lhat familiar '''ith. ,Houston carne into 

24 Atlanta on one vleekend and hired 150 Atlanta policemen, 

25 t,>,o or three years .ago, \-.rhich resulted in Atlanta raising 
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its police pay. All right, thank you. , 
CHAIRl-1AN HARRIS: Hr. Littlefield. 

HR. LITTLEFIELD: ,}1r. Mayor, is there any truth 

in the rumor that .. the Los Angeles Police Department is 

recruiting deputy sheriffs from the sheriff? 

MAYOR BRADLEY: Yes. We're competing with 

everybody. And any qualified ~andidate, from wherever, 

we'll seek them. In fact, we got an offer of, ~XL'pport 

from the business conununity. And one of the things 'tile 

asked them was to search in' your ot-m companies for people 

\'1ho w'ould like to be career law enforcement officers. 

And .they were willing to provide inducements, to help, 

even though it \-lOuld mean diminishing their 0-;.';71', employee 

force. 

MR. LITTLEFIELD: Another thing, Hayor. Do you 

think that the cooperation bet'tlleen the federal and the 

local law enforcement agencies is better than when you 

were a policeman? 

~~YOR BRADLEY: I think it is. I can recall 

there were times when ttiere was suspicion among the 

agencies. There wasn't the kind of trust that exists 

today. And I think over the years we've seen a growing 

degree of trust and cooperation. And. I'm very proud of 

what we see here in this community today. 
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sure you'd agree, that the involvement of the community i , 
extremely important in this crime problem, that it's not 

just the policemen's or the prosecutor's job, but it's . ' 

everybody·Ls job. You're doing some things. in Los Angeles, 

certainly, so far as getting the conununity involved, 

aren't you? 

~~YOR BRADLEY: Yes, we are, everything from 

recruiting people to serve as volunteers, manning our 

desks, helping with paper work, relieving officers of 

the kinds of jobs that take their time. We have police 

reserves who ride radio cars, who sUl?plement the existing 

law enforcement officers by doing the same thing the 

police do, for literally no pay. ~'le have people \o'ho have 

come forward to sit on top of buildings in a shopping 

center and serve as look-outs with a t\V'o-way radio, where 

they can' alert the police on the ground when they see 

some suspicious activity on the ground, in the parking 

lot. Police can then respond and take care of the problem 

We've had some communities where people have 

organized a private patJ:ol. They ride around in their 

O\V'n cars with t,,,o-way radios, 'tV'here they can directly 

report to the police division in that area, and get a 

police response to the scene when they see something that 

calls for it. They're not permitted to arrest, they' J:.e ". 

not perroi tted to stop and question anybody. 
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them playing policemen or being vigilantes, simp\y to be 

extra eyes and ears for the 'department. That is working, 

and I think that we're going to see an expansion of that 

kind of community support. 

We believe that in addition to everything we 

do in providing support for law enforcement, the most 

critical area is community involvement. We have programs 

of Neighborhood Watch, Basic Car Plan', an idea which 

fully involves the community in working with the police •. 

That has been effective. We simply have not been able 

to expand as much as we ~lould like, and we're going to 

have to do more. 

MR. LITTLEFIELD: Thank you, Hayor. 

CHAIRHk~ HARRIS: Nr. Ed\'1ards. 

HR. EDWARDS: Hayor Bradley, you referenced a 

need for an expanded information sharing capability. Do 

you have any specific areas that you \'lould like to elabo-

rate on in terms of that expanded capability? We have 
- .. " 

programs in effect nm'1 that you referenced. But do you 

have any particulars you'd like to discuss? 
\\ 

item in 

~~YOR BP~DLEY: I didn't have any particular /. 
mind.1( I \~as thinking of the 'vhC?le range of things 

where sharing of information, programs that work in one 

area that might "lark in others, a sharing of information 

about criminal activity that could be helpful, as you 
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well know. Criminals don't respect any jurisdictional 
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boundary lines, whether they're city or state. They 

Cover the whole range of this nation. And any informa­

tion which can be shared that 'vould be helpful in that 

kind of detection and apprehension I think would be 

'beneficial. 

MR. EDWARDS: We're seeing more ,and mere a 

tendency towards the·ihformation sharing in the areas 

you're referring to, specifically drug types of intelli­

gence, this type of thing. Nhatfs your feelings as to 

why this has eVolved in recent years? You're familiar 

with the problem we've had historically. What's the 

basic reason you tpink this has changed? 

MAYOR BRADLEY: I think further a\'1areness that 

we no longer can isolate ourselves by jurisdiction-and 

think that we can solve the problem. Because they .si.mply 

go beyond our jurisdictional boundaries, and they slop 

over, and they ''1ill affect us, if they're corning from 
) . 

someplace else. And there is absolute need for this kind 

of sharing of informatidn, and cooperation. 

HR. EmV'ARDS: Thank you, sir. 

CHAIR!v1AN HARRIS: Chief Hart. 

CHIEF HAR':[Y: Thank you. 

. 
!-ir. Hayor, it's a pleasure 'meeting you. You've' 

been a gracious host, you and t~e people that represent 
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you, and' I want to thank you for that. I'd like to thank , 
you for not taking too many o.f our laid-off officers. 

MAJOR BRADLEY: We tried. 

CHIEF HART: I understand the recruiting proble 

It took us three years to recruit those people •. Unfor-

tunately, due to bu getary d contraints, we had to let them 

go for a ,.,hile. And vle're, in the process of trying to 

raise Some tax money to recall them. 

Also in the area of recruiting, do you feel 

that your agency is' realistically not excluding some 

applicants? Or do you think they're giving you a fair 

shake? 

~lAYOR BRADLEY: At one time we had a height 

limit that did exclude some people, and by our own 

action, sort ... of be~ng a step ahead of the court, order, we 

,have lm.,ered our height limit, so that is no longe:r.:, going 

to be a problem for us. We had some concern about whethe 

or not someone five feet in height is going to be capable 

of dealing "lith some of the suspects that they have to 

confront. 

Ne've made a nwnber of changes over the years, 

all the vlay from eyesight to teeth, and other standards 

that I think ,.,ere' unrealistic at the time, and those 

, 
t•7e think \\7e' re in a position um., changes have been made. .~ 

v1here' none of 
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and competent candidate who ,-rants to be a police officer. 

2 
" CHIEF HART: You're interested, of course, in 
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3 
having an agency that reflects the community? 

4 
l:IAYOR BRADLEY: Yes, and vIe' Ve put on a vigor-

5 
ous recruiting drive among minorities and women. And we 

6 
have had pretty good success in this past 12 or 15 months. 

7 
The number of recruits among \"omen and blacks and 

8 

9 

Hispanics, have -- in the case of ,,,omen, almost 18 per-

cent, in each of the classes, among Hispanics over 25 
10 

percent. Among blacks I think it's about 22 percent. 
11 

12 
So we are improving our recruiting efforts in this regard. 

CHIEF HART: It seems that you have recruited 
13 

more of our ,,,omen than you did our men. 

14. 
I'IAYOR BRADLEY: Nell, ,.,e' Ve really had to focus 

15 
on them, because t'le \"ere at that time under a la"lsuit, 

16 

17 

18 

19 

and we finally signed a consent decree arising out of that 

very issue. I'le had not done a very good job of recrUiting 

,vomen. And vie ,.,ere far behind the rest of the country. 

And I I m pleased to say that \'le I ve nO\'l come into the 20th 
20 

century. ]I.nd I think 'v~' re doing a better job. 
21 

CHIEF HART: I'lell, don't feel bad. The rest of 
22 

us '-lere forced by court order also. So 've have nothing to 

23 brag about in the rest of the country. 

24 One serious question about cooperation among the 

25 locals and the federal agencies. I knmv you're concerned, 
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because of part of your presentation. IIo\V' doi1you feel 
• 

now about federal and local authorities cooperating in 

information? Some local agencies feel t:}}",t it's a one-

way street. The federals get all the information and the 

locals get none. 

HAYOR BRADLEY: I don't think that's true here 

in the southern California area. I cannot speak for the 

rest of the country. At one time ''Ie had that very prob-

ikm. But that's no longer true. The spirit of coopera-

tion is absolutely phenomenal. And anybody who has less 

than a satisfactory experience, I think, could look to 

southern California and we'll tell you hO\,l it's been done 

here in hopes that you could follow suit. 

CHIE~ HART: Very good. You don't have any 

'>~ ~..-I/:j 

trouble then making narcotics cases \,li th DEA? 

~mYOR BRADLEY: No. 

CHIEF HART: Okay. Very good. Then you would 

support legislation or a theory that the FBI and all the 

other federal agencies should be in some kind of informa-

" tional mode to help eacll other out? 

HAYOR BRADLEY: I certainly \vould. 

CHIEF HART: Very good. I don't have any 

further questions. As I said~ I appreciate your candor 

in explaining the narcotics situation, especially the 

marijuana that's gro\·m in the state. And you don't have 
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any problem going to the source, including California, 

if that's the source. 

l-1AYORBRADLEY : Yes. 
" 

CHIE~" HART: Thank you very m h . uc , sJ.r. 

CHAIRl·iAN HARRIS: l-1r. Armstrong. 

• 
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MR. ARMSTRONG: Hayor, I'd like to commend you 
\ 

for your perception of the probi.~cm in this country with 

drugs, 'and the real impact it is having on urban violence. 

You don't fear if there was some sort of a cooperative 

blueprint, either by state or federal legislation, that 

\'lould mandate an intensified eradication of domestic 

marijuana., would you fear that if such a piece of legis-

lation came dO\'ln or ''las created through some joint task 

force that it \'lould ultimately create ,,,ithin your state 

some presence of a federal police force? 

~1AYOR BRADLEY: I don't think it \-,ould result 

in a federal police force taking over all law enforcement 

activity in this state. We '-lOuld welcome additional 

resources from the federal level. And if it's dealing 

with drugs~nd' narcotics or bank robberies or any otiler 

crime in ''lhich the federal agencies approp-riately should 

be involved, I "lOuld \velcome it, and I think most of the 

people in this state would. 

MR. AID-lSTRONG: This next question I'm sure you 

are not prepared to ans,"er, but perhaps some member of 
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the Task Force staff could get \-Ii th your research and 

development staff. ~'7ould you have the figures available 

as to how many manhours are spent by your policemen 

waiting or appearing in couit, and·the lack of a finality 

of judgment, or the continuances that occur within our 

court system, how much that costs the City of Los Angeles? 

MAYOR BRADLEY: The Chief of Police, Daryl 

Gates, ,is going to testify tomorrO\'l, and I'm certain that 

he'd be happy to help secure that kind of information. 

\'1e have devised a system of what \-le call stand-hy. 

Instead of the officers corning to court, knowing that 

they are going to sit around for t\.,o or three hours and 

13 then have the case continued, having to go back horne, and 

14 that diminishing the nunlber of actual manhours they could 

15 spend on the street, \'le' ve tried to cure that through an 

16 arrangement \'1ith the courts. It applies nO\'l to the 

17 Municipal Court. We think it ought to be expanded to 

18 Superior as ",ell. 

19 They can be at horne on stand-by and they can get 

2.0 a c;all if t.hey' .~e going to be needed. That hCls helped .-
21 tr:emendously ~n reducing them.unber of \'lai ting hours in 

22 ~he couJ:'troom. 

This \1hole question of finality of decision is 
<;!/ 

24 one of the great criticisms that ",e have heard from all . 

25 'la," e.nforce,l)1ent agencies in this cOllUTItmi ty, and I think 
\,' 
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it's true across the state. It is demoralizing ~o the 

law enforcement officers. It's demoralizing to \·Ii tnesses 

who corne again and again and have continuances that 
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stretch out for months. I think if there is an~thing in 

the whole jUdicial system that h~s eroded the sense of 

corifidence in the people, it is that kind of continuation,. 

postpon,ement of trial and final determination of the case 

pending in the courts. 

HR. ARHSTRONG: Thank you, Nayor. 

CIIAIRHAN HARRIS: Hr. Carringt'on. 

HR. CARRINGTON: Hr. I·layor, you touched on a 

couple of things in your presentation that ''Ie may have 

to come to grips \·li th this afternoon. First, you urged 

an increased federal presence in narcotics enforcement. 

We "Till be talking this afternoon, and particularly 

about schools, ",hether schools should be sanctuaries. 

Some people feel that narcotic enforcement particularly 

has no business being in schools. Others feel that becaus 

schools are the reposi t~_ry of the principal narcotic 

victims, i.e., the buying students, that there should be 

perhaps increased narcotic activity in schools. tvhat 

might your position on that be? 

HAYOR BRADLEY: We have an aJ:rangement here in,. 

our city where, ''iorJdng \'li th the school authbri ties, our 

la,., enforcement agencies can go onto a campus in Cln 
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undercover role, so long ~s there is agreement b~ the 

school admin~strators, and stay there ,as long as they nee 

to get evidence, to effectu~te arrest. I strongly 

that. h 1 ht to be- a sanc­I don't think that any sc:: 00, oug., 

tuary where this kind of criminal activity ~an be conduc­

ted, ~'1here "literally the lives of our young people can be 

h the sale or dissemination of drugs and destroyed throug 

narc·otics. 

And I strongly oppose the idea that there ought 

to be some area, "lhether it's a school or church or any 

other facility or institution in our so¢iety, that ought 

to be a sanctuary 'vhere this kind of criminal activity c 

be carried on without any thr~at of outside interference. 

Igo 0 many .... t h~gh schools in our city, and 

about once a month I'm on at least one or more campuses, 

speaking on many issues. And this issue abvays comes up. 

And I·'ve never been hesitant about saying to the young 

., . th·-=>_~r best interest that this kind of people that ~t s ~n , .... 

program is carried on. And you'd be surprised, you know, 

how many people, many of the stlldents agree ~·,i th and 

support that idea. 

!·lR. CARRIG~TON: The other issue that you 

brought up tangentially that I think .. lTe· re going to be 

discussing this afternoon is the posse comitatus issue, 

whether there is a role for the United States military to 
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play, again in the drug field, 'primarily, at least in 

• 
the area of using the detection facilities that they have 

available to assist 'local I a .. ·, enforcement. How do you 

feel about it? I mean, you said you ~on!t want to star~ 

a Los Angeles Air Force. Would you be grateful for, say 

. . 
the military using their detection techniques, perhap~ 

only to assist you in the fight against narcotics? 

HAYOR BRADLEY: ~'lell, it's been my experience 

that the military has been reluctant to get into this kin 

of activity. 

HR. CARRIGNTON: Tha t 's "'ha t we ",ant to address 

this afternoon. 

HAYOR BRADLEY: I think that any "lay that we 

can increase our resources, our capacity to detect and 

ferret out either marijuana that's grmvn, or drugs that 

are concealed, I'm prepared 'to expand whatever is neces-

sary to secure that kind of assistance. 

!'1R. CARRINGTon: I .would like to commend the 

.aayor, not only on the candor of his answers, but also on. 

the conciseness of his ~resentation and his ans"vers. 

Thank you very much, sir, and I hope that the ballot 

issue passes tonight. 

I'iAYOR BRADLEY: Thank you very much. 

CHAIRHAN HARRIS: 1·1r. ~·1ayor, thank ~ you very 

much. i'l~ appreciate your testimony and your anS"lers 
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today, and once again you have our thanks for appearing. 
• 

~IAYOR BRADLEY: Thank you. 

CHAlru·!AN HARRIS: Our next \'Ii tness this morning 

is the Honorable Evelle J. Younger, presently attorney at 

law in Los 'Angeles, and former well known la,., enforcement 

official to the Californians in the audience. 

Ivlr. Younger, \',elcome. We thank you for appear-

ing today, and ~le look forward to hearing your presenta-

tion. 

PRESENTATION BY: 

EVELLE J. YOUNGER 

MR. YOUNGER: Thank you. 

Gen. Bell, distinguished gentlemen on the Task 

Force, I appreciate the oppOl:-tunity to share a few thought 

,.,ith you on the very critical subject assigned to you't" 

Task Force. It's qften said that the alcoholic can't be 

helped until he :or she hits bottom, that is, has a serious 

accident, spends a nic;ht in a. drunk tank, or has no money 

left for food or drink. Haybe that's ,·,hat we must exper-

ience in our nation before 've can take effective steps 

to control violent crime. 

If so, I think ,,,e've bottomed out. You knm" f \,I 

thought ,\'e' d reached that point 10 years ago. A citizen 
(', 

in our nation then , .. ~as t\·Tice as likely' to be raped, 
,'I 

." 

rpbbed or murdered in 1970 as in 1960. That ,.,as 10 years 
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ago. In 1971, there were 1,636 homicides in California, 

• 
in the state. But few people were alarmed. In 1980 ther 

''lere more than that in the County of Los Angeies, more 

than in the whole state 10 years earlier; 1,750 in the 

County, in 1980. That's a 79 percent increase in the 

last five years. 

And we all .know that you can 90 lots of t~ings 

with statistics,',but I'm not talking about statistics. 

This is body count. The city of Los Angeles is fast 

becoming a jungle. There were over 1,000 homicides here 

last year, 1,042. And the Coroner is falling behind in 

his work. It sounds mind-boggling, but it's, true. If 

we keep going at this speed, at this rate, the hOlticide 

rate ''lill be 5,000 per year in the city on June 1st, 1986. 

Nm·" I believe our citizens here and in every other part 

,of our country are alarmed, scared is probably a better 

word, and they're demanding and they will support a real-

istic approach to solving the.problem. 

t1hen a football team is trying to break a losin ... 

streak, the coach often ~xpresses the need to get back 

to basics, that is, blocking and tackling. I think that 

is what ,.,e have to do to bring violent crime under con-

trol" Get back to the basics. The solution isn't easy, 

but I think it's simple. Get back to basics. And here, 

in my view, are the basics. 
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One, we don't know much about correcting hUman 
• 

behavior. People have been assaulting,' robbing, raping 

and ki lling other people for 600, 000 yea·rs. And we don't 

seem to have learned much about how to make them stop. 

But while we search for the answers, we have to stop 

giving the benefit of the doubt to the armed robber and 

the heroin peddler. We must remember that the first duty 

of any government is to protect its citizens, 'not to clos 

all prisons, not to rehabilitate all criminals, not to 

experiment. The first duty is to make it safe for the 

law abiding citizen to "lOrk, move about safely, enjoy his 

family and friends and the fruits of his labor. 

Two, no human institution can survive, let 

alone operate successfully, without ground rules and the 

means and the will ..,..- repeat, the '''ill -- to ,enforce the 

ground rules. You can't run a little league team, a 

Sunday school class, or a nation of 215 milljon people, 

unless you punish, or discipline, ·if you prefer the word, 

those ''1ho violate the ground rules. The punishment should 

be reasonable, prompt an.a certain. But above all, it 

must be based on faithful and consistent adherence to the 

concept of individual responsibility for one's own conduct 

And thirdly, we can I t make 1m., abiding citizens 

more secure without making the criminal less secure. " 
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I was quoting from a speech I gave to the California 
• 

Sheriffs State Convention in 1973, not because my Sltate-

ment then was all that perfect, but because I just can't 

think 0:1; a better way to say it nm". I believe, ha.ve 

believed for 30 years, and have said so, that our 

appellate courts, not trial courts, but our appellate 

courts have been so preoccupied with the rights of the 

p~rsons' accused of crimes that they have not shown suffi-

cient concern for the rights of the victims of crime and 

other law abiding citizens. 

Unrealistic probation and parole policies have 

contributed to the increase in crime. President Reagan 

made it clear by his ",ords and actions during his two 

terms as California's Governor, and in his speeches durin 

the recent campaign, that he believes our criminal justic 

system iE; failing because it does not protect la\v abiding 

citizens from dangerous violent criminals, that the 

principal function of the justice system is to prevent 

crime, and \"here it cannot, to identifv, apprehend, 

prosecute, fairly try, and punish those \'lho violate the 

la\v, that one ,·,ho violates the la\" should pay a price, 

the price to be established by a legislative body, and 

that punishment should be reasonable, but protection of 

la\., abiding citizens should be the primary consideration~ 
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appointed a Task Force composed of 35 persons from various 

• 
parts of our nation; lawyers, judges, professors, ?ublic 

officials, with expertise i~ the fi~ld of criminal justic , 

to make recommendations to the President and his Attorney 

General concerning ways to improve the justice system. 

I was appointed Chai rrnan-of the Task Force. ~'le have had 

two meetings and have made specific recommendations to 

the President as requested. 

It would be inappropriate to repeat those recom 

mendations unless and until he chooses to do so. But it 

is fair and safe to say that all recommendations are 

consistent with those beliefs attributed to Bresident 

Reagan. The President and the members of his Task Force 

all recognize that control of crime is basically a prob­

lem for local government authorities. The Federal 

Government has a l;~;ted role. It b ."~ must e supportive of 

and responsive to the needs of local authorities in their 

public safety efforts. 

Everyone kno\vs, hm.,ever, that the landmark 

decisions by the United.-States Supreme Court in criminal 

cases in the last 30 years have often been five to four 

split decisions, with the majority tilting toward protec-

.' 
tion of the accused rather than society. And the first 

appointment President Reagan makes to the u.s. Supreme 

Court might \'/ell change the course of history. 
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For example, the Supreme Court, with one or • • 

more Reagan appointees on it, will probably abolish or 

modify the exclusionary rule., The rule, 't-lhich requires 

that a criminal should be set free because a policeman -

made a mistake, the rule provides in effect that evidence 

otherwise admissible cannot be considered if obtained as 

the result of an illegal search and seizure. Illegal, 

in this case, m~ans what five Supreme Court Judges consi-

der illegal and four consider legal. 

Who can believe sincerely that a policeman 

should have knm"n of a technical rule t,,,o to five years 

before the bare majority of a divided appellate court did? 

l-1uch has been written about the alleged values and pur--

poses of this rule. It is a social experiment that faile • 

No emperical data can justify its continuance. 

The rule excludes from consideration by the 

judge or the jury the most valid, conclusive and irrefut-

able factual evidence. The mystique and ruisunderstanding 

of the rule causes not only many ordinary citizens, but 

also judges and la,vyers /" to conclude that the rule was 

enshrined in the Constitution by the founding fathers, 

and that to "abolish it ,",yuld do violence to the "'ho1.e 

Bill of Rights. Actually, the rule w'as not. employed in th· 

U.s. courts during the first 125 years of the Fourth 

ll.rnendment. It ,vas devised by the Judiciary in the assumed 
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And no other country in the civilized "lOrld has adopt~d 

such a rule. 

The exclusionary rule hurts where we have our 

biggest problem, street crime. Judge Halcolm Wilkey, I 

understand, is going to appear before your Task Force. " 

I quote _him in, this statement at some length, and I ~'lill 

leave it to him to make his O\V'n comments. I can simply 

say that he points out that the huge cost is most clearly 

demonstrated in the rate of street crime, assaults and 

robberies ,·Ii th deadly ''leapons ,. narcotics traffickipg, 

gambling and prostitution. They flourish in no small 

degree, in Judge lvilkey's opinion, and mine, simply 

because of the exclusionary rule of evidence. 

Prof. John Kaplan of Stanford Law School, a 

member of our Task Force on the Administration of Justice, 

incidentally, \-7ri tes !\that, .. In any democratic country 

'there is a political requirement of punishment for the 

sake of felt justice." This is unrelated to Judge, 

\'Tilkey' 5 comments, but sfill a very valid point. He 

says, "It's precisely t~is feeling of justice that is 

outraged\'lhen an obviously guilty person is released 

through application of the exclusi0'pary rule. Unlike 
. 

procedural protections, spch as the right to counsel, and' 

to a fair trial r \-7hi..,ch can be defended as preconditions 
~ . 
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1 

to a reliable fact-fin,ding process, the 1 
exc usionary 

rule lessens the proba,bility of a rational • 
d~termination 

2 

3 of guilt. 
The solid majority of Americans rejects the 

4 idea that the criminal'is, to go free 
because the con-

5 stable has blundered." 
Indeed, this public dissatisfac-

6 

7 

tion has recently b~come a major political 'forc 
,. '.- "- """'-'_"", .' e. And, 

I might add that in ans'V'er ,to the question of \,lhy is it 
8 

so difficult to recruit police, \,111Y are 
more and more 

9 judges resigning and going into ' 
pr~va:te practice, \.,hy is 

10 

11 

it more difficult to 
get qualified people to assume impor-

tant positions in the'administr-at;on 
• of justice, from the 

12 Department of Justice on down? 

13 
Certainly not the only r eason, and maybe not 

14 the major reason, a r ' 
eason ~s the fact that \ve, by manu-

15 
facturing rules like the exclusionary rule, 

offending the 
16 people's, as Prof. Kaplan 

says, sense of justice; I think 
17 ~'le 've contributed to that difficulty. 
18 

19 

20 

21 

For a more detailed indictme.nt of the exclu-
\f 

sionary rUle, I've attached 
a position paper prepared by 

Americans for Effective L._aT'7 E f , n orcement, Inc., for use by 
your Task Force. 

I am a member of the AELE's Board of 
22 

Directors, and I'm pleased to adopt and endorSe the 

23 

24 

conclusions and recon~endations 1 

contained in this paper. 

Chief Justice Warren B urger made a remarkable 
25 speech recently at an Amer;can 

• Bar Association 
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Remarkable because it realist'ically reflects the ,point 

of vie,'l of most Americans.. The Chief Justice said, among 

other things, III put to you this question: Is the societ 

'd massJ.'ve safe.guards for accused redeemed if it provJ. es 

persons, including pretrial freedom for most crimes, 

defense la\''Yers at public expense, trials and appeals" 

retrials and more appeals, almost ,·Ii thout end, and yet 

fails to provJ.de e emen ary , 1 t protection for its decent, 

law abiding citizens?1I 

The statistics are not merely grim, they are 

frightenJ.ng. J.J , Let me 'l-egJ.'n n. ear horne. Washington, D.C., 

the capital of our en~ightened country,. in 1980 had more 

"d than Swede"."i_, and Denmark combined, 'tvith criminal homJ.cJ. es 

an aggregate population of over 12 million, as against 

650,000 for Washingto~. From Ne'tv York City to Los 

Angeles to Hiami, the story on increase in violent crimes 

from 1979 to 1980 is much the same. For at least 10 years 

many of our national leaders ,and those of other countries 

p,ave spoken of international terrorism, but our rate of 

casual, day-by-day terrorism in almost any large city 
1',,"1 

exceeds the casualties of all reported international 

terrorists in any given year. 

Why do 'tve shmV' such indignation over alien 

terrorists and such tolerance for the domestic variety? 

Are 'tve not hostages within the borders of our mID 
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self-styled, enlightened, civilized country? , 
In that connection, I think I read'the other 

day, there were 75 terroris~ killings in Northern 'Ireland 

last year. It's a terrible tragedy that occurs in that 

country. But I wonder how many people realize that that' 

less than 10 percent, about 7 percent of the homicides 

that occurred in Los Angeles City last year. 

The Chief Justice goes on to say, ~I shared and 

still share the belief that poverty and unemployment are 

reflected in crime rates, chiefly crime6 against property. 

But the hard facts simply do not support the easy claim 

that poverty is the controlling factor. It is just one 

factor. The crime rate today exceeds our crime rate 

during the Great Depression. ~'le must not be misled by 

cliches and slogans that if we'd but abolish poverty, 

crime will also disappear. A far greater factor is the 

deterrent effect of swift and certain consequence$; swift 

arrest, prompt trial, certain penalty, and at some point, 

finality of judgment." 

~ honestly believe that if a Chief Justice had 

made that speech 20 years ago, it , ... ould have generated 

threats of impeachment. This time it received only mild 

criticism from Bruce Ennis, ACLU National Legal Director, 
" 

and Harvard Professor Alan Dersho, ... i tz, among a few others. 
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t ?"d new and more modern prison 
officers on the stree , ~. • 

h ever-~ncreasing numbers of danger 
facilities to house t e • 

'II . t money There is, h,m.,ever, 
ous,offenders. That W~. co~ • 

much that the Federal Government can do now at no signi-

ficant expense to control violent crime. 

Specifically, I urge t he Administratio,n to .take 

a leadership role incooperatio~ wi,th the legislative and 

judicial branches of government to achieve the following 

specific goals at ,the earliest possible date: 

d 1 rules s o that a criminal 
One, revise proce ura 

trial becomes again a search for the truth. 

asked, was there any statis­
Hr. Armstrong., you 

tic;s on how much1noney was spent on police officers \vai t-

~n courts, nonproductive time and ~o forth. 
ing around. r' ,~- , 

I'll estimate 
\.-~_/ 

and this is -- if I had. a fe\'1 million 

16 \1 

,17 \ 

dollars and ",ere given a grant, maybe I could prove it. 

:But based upon experience, as a judge, as a Di.strict 
\1 

Attorney and as Attorney General, I can tell you that fro 
18 

19 

20 

21 

22 

23,' 

·24 

, t lk'ng about before arraignment. 
"arraignment on -- I m not a ~_ 

But once the matter \':reacnes the courts, iIi my opinion, 

4,0 percen't of I , the \vhole effort, all of the resources 

al~ocated to the justice system, ·are wasted, in the sense 

,.,i th 
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It is spent in motions to exclude evidence, to exclude 
• 

the jury because it vlasn,' t properly -- Grand Jury I 

because it vlasn' t properly <?onsti tuted. l-1otions to 

exhume bodies that have been buried for five years. All 

sorts of silly, outrageous games~anship that the courts 

have tolerated over t·he years. And ' h aga~n, t e people, are 

aware of this. They don't need the proof. They kno\'l 

much time is w'asted, even if they' Vi? never had the mis­

fortune of \'1ai ting around court \.,hile some of these 

motions "lere heard and reheard and. reheard. 

Secondly, revise the rules governing bail so 

that dangerous criminals can be kept in custody pending 

trial. There are several bills nm-, vlending their way 

through Congress on this s~e subject. 

Three, ~nact an appropriate federal 

lat-, and appoint j udges ~'lho will enforce it. 

Four, enact la,.,s calling for ma,nda tory 

for violent and/or firearms use federal crimes. 

Five, revise the rules of' appeal so that justic 

can truly be s'vi ft. and (:ertain. 

JUDGE BELL: Go back to four a minute. I 

22 rnissed four • 

23 

24 

25 

HR. YOUNGER: Four ,.,as, enactlat',s calling for 

mandatory sentences for violent and/or firearm use 
'.' 

federal cr~mes. F'~v ' ~ '. e, rev~se the rules of appeal so that 
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1 justice can truly be swift and certain. , 
2 I might say, there is no great mystery hml7 that 

3 has to be done. The National Association of Attorneys 

4 General have for years been very specific in their recom-

5 mendations as to "lhat \V'e should do to reform' the rUles 

6 concerning habeas corpus and other rules on appeal, but 

7 there just hasn't been the support in Washington to do 

8 \V'hat everybody agreeq could be done. 

9 I might say, I made these same recommendations 

10 to a congressional committee 10 years ago, but nothing 

11 happened. But I believe a different climate exists in 

12 congress todaYr and I think that is why you gentlemen, 

13 your 'Task Force, the Attorney General, the Administration, 

14 has such a tremendous opportunity to really get something 

15 done. 

16 Times have changed. Actually, 10 years ago, 

17 only 60 percent of our ,,;omen \V'ere afraid to walk alone 

18 after sundown. No~ it's 80 percent. Our citizens are 

19 demanding protection. They are electing candidates who 

20 support effective la'\v en:forcement. They're prepared to 

21 pay the cost. You've all heard the definition of a 

22 conservati ve. That's a li:beral \V'fl"'D has been mugged. 

23 l'lell, so many pec{p~e--i'fave been mugged that there really 

24 aren't many liberals left on our street~). In drmV'ing 

I~ 

25 rooms, yes, but n)pt on the streets. 
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In 1968, the Federal Government, in a massive 
• 

, response to fear of crime and legitimate concern of 

citizens, enacted a massive.program called the Law 

Enforcement Assistance Administration, LEAA. Up to nm'l, 

it's been responsible for expending approximately 

seven billion federal dollars, and indirectly tens of, 

billions more in state and 1 1 . oca expend~tures, as well 

as matching funds required by the federal law. 

Never before have our courts, our 'police and 

our correctional organizations been so upgraded so 

quickly~ so pervasively, given sophisticated training, 

sophisticted equipment and manpower. t'lhat has that done? 

Are we safer? Has crime declin,~._d? Cl 1 'h ear y, t e anS\ver 

is no. This massive effort by state and federal govern-

rii(l3nt to control crime is simply misdirected. The enor-
\, 

mQ\\~s experience, the costly studies, all te-ll us \vhat \-le 

\\ 

in ,our common sense knew before spending those tens of 
~ '~~ 

bi]a.ions of cibllars. 
'II 
" 

That is simply that serious, most 

violent crime is usually committed by a small group of 

repeat offenders. : 

The price of crime" must be borne by the criminal 

and not by the innocent. The notion of spreading the 

risk of crime among all of tIle c~t~zens ~ • and punishing all 

of tho,se '\V'ho are othenV'ise D. rod·uct~ve, 1 ' • 10nest, God fearing 

and la\17 abiding, is simply contrary to logic and justice. 
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We must face the fact that once we have identifi~d the 

dangerous, violent criminal, he must· be incapacitated 

until such time as the probability is high that he will 

no longer harm anyone. 

I think this Task Force , .. I think our government 
. -, 

has to recognize that measured in terms of protecting our 

t. h fa~led I guess that says citizens, our governme~, as • • 

something about the stability of our great country. I do 

not believe, given the mur4er rate, in eve~J major city 

in the country, I don't think the government in any 

other nation in the world could sluvive today without 

doing a bette~ job of protecting its citizens. History 

is replete with examples. The Philippines. They declare 

martial la\'l in the Philippines when the murder rate in 

11anila \'las only a fraction of \'lhat it is here. As I say, 

. h t b'l't of our country, much for it says much for t e s a ~ ~ y 

the confidence ow:. people have in the government, but not 

much for the record of that government in protecting our 

citizens. I've mentioned a couple of times in this paper 

things I said 10 years ago" eight years ago, not in the 

tha~, I told you so, but simply to en~hasize that 
1\ 
\\ 

sense 

there really, i sn I t that much of Cl mystery about, ''lha t has 

to be donG and ,'lhat shGJP,lQ, jpe-jdone. 

Fortunately, the Attorney General has asked your 

Task Force to spend a very sh9rt time reconsidering 
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considering r~commendations, and then make some specific 
'1 • 

recommendations. And I think that is a challenge, but 

I think you'll be able to m~ke some very specific and 

he-Ipful recommendations, and much of the ground\'lork has 

been done, as I say. If you want to reform the habeas 

corpus procedures, and the muscle is there to do it in 

Congress, all you have to do is dig out the National 

Association of Attorneys General's file, and you can 

write a bill in 30 minutes that \-lould do it. 

Thank you very kindly for giving me a chanc~ to 

mention some of these things. 

~tr. Littlefield, I think you said something 

about the percentage of violent prisoners in institutions. 

MR. LITTLEFIELD: Yes. 

HR. YOUNGER: And how that impacts the housing 

problem. As Gov. Brown says, the percentage of violent, 

dangerous people in prison is increasing, but there is 

still a very substantial number of nonviolent, nondanger-

ous, in the sense Of physically dangerous, people in 

prison. And there are all SOl:tS of fa.cili ties; state­

m.,ned, federal-m'llled, in the, hills and countryside, sittin 

vacant and so forth. Whoever \-lants to use those 1.3 going 

to have to crack some heads, I know, ,.,hether it be a 

Governor or President. The people in Corrections ,.,ant 

to build new and 
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and open at the right time ciently, \vhere the doors close 

and so forth. If you took one of these camps out in the 

hills, in the foothills of the Sierra, it might not be so 

t One staff, but there are lots of nonviolen convenient for 

that could be moved into places like that, to prisoners 

ff It's still going. to cost take some of the pressure 0 • 

money, but they are there. 

I was looking for a facility once when I was 

1 And, we l ooked at 10 or 15 pl~ces Attorney Genera • 

around the state I never kne'tv exited, sitting out in the 

hills. Some of them had termites, some of them had leaky 

roofs. But still, they re ere. 'th The problem is not 

insurmountable. Thank you., 

CHAlmlAL"'J HARRIS: Thank you, r:lr. Younger. 

Questions. Judge Bell. 

JUDGE BELL: General, \'le thank you for giving us ., 

your time ere l~S m • . h' tl' orn';ng As everyone knm"s, you 

as much about the la\" enfor,cement as anyone probably kno\v 

in the country. I \'1ant "to ask you blO or three questions 

that are not too g,eneral. One is f you said tllat YOll 

thought maybe President Reagan would clt'ange th~ course of 

history ,'lith his first appointment to the Supreme Court 

because it might lead to a revision of the exclusionary 

rule. I happen to agree ,·lith it that \'le 
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with the exclusionary rule~ It vTaS a rule that wjis 

fashioned in another era at a time, even if we needed it 

then, I doubt \'le need it novl·. But I'm not certain it's 

quite that easy. And I 'tvant you to tell me 'Vlho the four 

justices are now that have taken public positions on 

doing avlay with the exclusionary rule. I kno\'1 it's 

Justice Powell and Justice Rl1enq~ist, but I've forgotten 

\'1ho the fourth one is. If you replaced one of those, 

you "louldn' t get the rule changed. 

HR. YOUNGER: That's right. 'No, I simply mean 

that ,,,e've been dealing for so many years \'lith a five-to-

four' court on these issues. As you knO't'l, there have 

already been some appellate court decisions that have 

modified the exclusionary rule. I'm told that in the 

National La\'1 Digest, I think it is -- l'lr. Carrington, 

maybe you sa'Vl it -- ~7esterday, apparently a New York 

appellate court is the most rece~t court to 

JUDGE BELL: i'lell, it's the highest court. I 

think it's the Ne~'l Yorf>: Court of Appeals. 

" 
11R. YOm'TGER: I think so. p..nd I think they've 

done it. So the movement is in that direction. I'm not 

even sure that it 'I,,'on' t happen, before President Reagan 

even gets a chance to make an appointment. 

JUDGE BELL: That's true. Yes: I think more 

and more people no,v" agree that there are other \'lays to 
!..,NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 

(202) 234.4433 

\\ 

1330 VERMONl' AVENUE. NW 

W ASHINGTOH. D.C. 20005 

'.' ~, 

i; , 

i 
) ... 

I 



\ 

I 

"; 
\\ 

\1 , 

! 
\ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19. 

20 

21 

1,22 

23 

24 

025 

92 

, ,. f th law by J -,'II enforcement. inhibit v~olat~ons 0 e . 
It 

, 
• I :il:Je in the Supreme started, I guess, \·1ith the B~vens 

Court on. federal la"l enforce~ent. 

There are some people 'I,),ti :Jay that there is a 

failure of \,lill in our country, ill the aspect of enforc-

we h ave Sl)~lllt 20 years apologizipg ing criminal 1 a'\'1 , that 

, h b' 1 . tate eve 1 'lone 't'lho goes to prison, because ''Ie can t re a ~ ~ 

therefore ,.,e ought not to send an~//lnc to prison, that we 

have not cured all the causes of I:d.rne, therefore \.,e 

ought not to punish anyone ,\'lho COlli/Hits crime, and that 

has permeatp,l our public officialdo somehm'l or other this . 

to the point that they \'lOn' t enfort.:9 the la,·,. Do you have 

any vie't'l on that? 

t ' true I think that HR. YOUNGER: "I think tll iJ ' s • 
)f 

fIe l' to make speeches about for many years it ''las very 1;fPU ell. .~ 

, And sure, I think attacking the root causes of crim(,~. 

the extent possible, every ~decent American ,.,ap,ts to, t() 
I' .(r 

.\1"1' l~nd I might say I eliminate poverty and ~\;r ~ ter.acy. 

cornpu\I':lsOry nat:i / mal service is great. think your idea of 

as and education, I think it has a spinoff-" in he,altlJ are 

in poverty and'so forth: But it great thing, much 

ago for somt;~JJody running for more popular 15 years 

gf'!!neral.. or dJ.;1t:~ict attorney to talk governor or attorney -

about eliminating the root causes than it \-las putting the 

bad) guys in prison. I think ,.,re' vu overdone that. I think 
t·OJ 
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the chickens are coming home to roost. Now', tha ij 's \V'ha t 

I said when I- say, I think we have to get back.to basics. 

While we're trying to solve -these other problems -- and 

people have been trying to sO,l ve poverty problems and 

literacy and health problems ~or hundreds of thousands of 

years. But while we're trying to solve those problems, 

the kind of people that killed these innocent bystanders 

in Bob's Big Boy I think have to be treated as the animal 

they are. They've got to be, hopefully, if guilt is 

establ.ished, they s.hould be-- the appellate process 
;/ 

( 

should proceed, and the ultimate 'sentence carried out. 

I predict that, given our present rules, that case vlill 

take at least eight years to be resolved. 

JUDGE BELL: Nell, I think they' 11 kno~V' nOvl ,. . 

that the people ,no\v.want the basic thing, and that is the 

right to be safe on the st~eets and in the places of ,.,ork 

and in the homes. And they kno\-l that you have to have 

more police to ensure that, and that you have to have 

more prisons to incarcerate people who would othervlise 

make them unsafe. I don't think there is any c10ubt that 

that's \\That the American people \.,rant. The question is, 

can you get the public officials to do Nhat the public 

wants? That is the question. 

NR. YOUNG~R: I think so, and I hope so. I 

.1 
1 

know that they've discovered crime in Sacramento. The H 
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word is out. The members of the state Legislatu~ have 
1 

read the signs, and those of us that have been involved 
2 

for many year.s just can't believe some of the bills·
that 

3 

4 
are nm'l being supported by the Criminal Justice Corranittee, 

in the State Legislature. It's very gratifying. I think 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

it's happening in Washington, too. 

JUDGE BELL: It might be, as they say, an idea 

\-Those time has come. 

~1R. YOUNGER: I think it has. 

JUDGE BELL: Let me ask something a little mor~ 

controversial now. I guess even being for prisons and 

more police is controversial in some quarters. But we 

'hear a lot of talk about gun control. Everyone has got 

their m.m pet "'lays of controlling guns. And I think the 

polls show __ and politicians pay attention to poll~~ as 

we all knmq _ .... that the great majority of the American 
J 

people are against registering the guns they already have, 

\'lhatever kind, handguns, rifles ~ shotguns. 
! have an 

If 

. 
20 buy a handgun \.:ould be an acceptable thing to the A-tnerican 

19 idea, thoughr that probably a \'l?,-iting period before you 
. '\~. 

21 people • And also I have an idea that registering that 

22 
same handgun prospectively -- n.ot making anyone register, 

.24 FingeJ:!print Bureau -;";;"inight be something that's acceptable 
, .. ' 

25 to the l',.,tnerican people. It might be a reasonable approach 

23 
but regi'ster for the future, just as \'Ie started the 
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v~ews on that? Do you have any . • 
. HR. YOUNGER:, Yes. I think you are correct. 

You asked the G overno~ a question about recording the 

serial numbers of w , eapons and so forth. We in California 

have had some success in getting people to voluntarily 

register not only f' . ~rearms but television sets and so 

forth. And those r d ecor ~ in Sacramento are computerized 

and exchanges are made with, the Federal G overnment. ,And 

actually, it's in a person's 0 1 wn se f-interest if they do 

regiser them. 

I think most of us would 

agree 

As you pointed out, 

that if you're going to have a law requiring a wait­

ing period when a person buys l' / a weapon, it ought to be 

rea ~stic enough so that the authorities could actually 

check criminal records. 

pose? 

JUDGE BELL: Right. 

l:iR. YOUNGER: . I think those things are true. 

JUDGE BELL: Like \..,aiting period for \-1hat pur-

. 
NR. YOUNGER: Yes. I have traditionally been 

opposed to d man atory registration of firearms, not because 

as some people think, that that's going to lead to a 

communist takeover a d , n .. so forth. I just thought it would 

be a waste of time and money'and we'd have another 

10-story building i S . n acramento ,dth 10,000 
N 

people ''lorking 
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there, and it wouldn't accomplish anything. What I would 

• 
like to see, and I think many states are moving in this 

direction, is a t·1assachusetts type lc3:w, the philosophy' 

being, you can have a weapon, a firearm, a handgun, what-

,ever, in your p~ace of business and in your home, but 

elsewhere, no. And if you're caught with a weapon outsid 

of your home or place of business, with a handgun, withou 

a permit, you're going to do mandatory time.. But it 

would have to be accompanied by a more realistic law, 

exclusionary rule. There isn't a policeman in this town 

that ,,,ouldn' t be able, if it were not for the exclusionary 

rule, to go out at night, tonight, and pick up some iIH~­

gal weapons. If you see four males driving dm"n the 

street with an old beaten up car with t.he license plate 

illumination out and so forth, and boisterous, and drivin 

fairly recklessly, none of those things so far give you a 

right to do any more than ,.,rite a traffic citation. But 

knm.,ledgeable policemen should be able to make a patdo,vn 

for weapons, and could. And I'll bet you could collect 

thousands, thousands of;-weapons in a week around here, 

and hopefully prevent some of the Bob's Big Boy type 

things, if it were not for the inhibiting effect that 

some of these rules. If those rules ,\Tere expande(i, if a 

policeman is given greater authority to make patdowns __ I,. 

I'm not talking about looking for marijuana cigarettes or 
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anything else. I'm just talking abOut a patdown ;or 

weapons. 
TO pass any enlightened la\,l with respect to gun 

control "Ii thout also giving 1:he policeman greater author-

bl patdowns would be a waste of time. 
ity to make reasona e 

JUDGE BEJ.JL: ~'lell, i·t would be saying, we have 

a law which we aren't going to enforce. 

MR. YOUNGER: Right. 

L Y T,te would have a fine law, JUDGE BE L: es. ~~ 

but we've been through all that charade. That's one 

. h' 0 ntry We engage in char­problem we have no \,1 ~n t 1S cu· I 

ades. 
Hhat is the use of having a law if we're not going 

/ 

to enforce it? That just breeds disrespect for the law, 

in my judgment. Well, thank you very' much. 

MR. YOUNGER: 'Thank you, sir. 

Hr. Littlefield. 

HR. LITTLEFIELD: Gen. Younger, you've had 

experience as a ?'lunicipal court Judge and as a superior 

d In connection with the finality of judgment, 
court Ju ge r 

!/,-

do you think that more of the time is taken in the 

appellate process than in the trial process? 

l'-lR. YOUNGER: Oh, yes. And much of the time 

taken in the trial process is because of ,,,hat is goi~lg to 

happen on the appellate process, on these various motions 

and so forth • 

:CFIELD And this gamesman ship is HR. LITTL : 
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possibly a result of appellate decisions, and the lawyer 
t 

has to do it because he might be sued for malpractice if 

he doesn't, I suppose. 

In connection with federal habeas corpus and 

revision, what specific suggestions do you have with 

resE-ect 'to tnat? 

HR. YOUNGER: ~'lell, I guess the bottom line if?, 

I think there shol},ld be one complete full and fair 

appellate process. One. I do not believe a federal court 

in San Francisco should be able to reverse the United 

States Supreme Court. And yet you knQl::l thatO s happened 

repeatedly in murder cases and so forth. These usually 

occur, of course, in the high visibility murder cases. 

I don't think that should happen. 

And as I say, the research is there. It's been 

done. If Congress has a will to do something about habeas 

corpus and the, rules on appeal, they can do it. ~nd I 

think it's encouraging to see that the Chief Justice of 

the United States Supreme Court has in effect asked for 

th~ir help. 

~1R. LITTLEFIELD: As a former trial judge, 

General, ';vhat do you think about mandatory sentences? 

Do you think judges should have a little bit of discretion 

for that one case in 100? Or do you think it should be '. 

an absolutely mandatory sentence for certain offenses? 
';;::Il~ " 
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MR. YOUNGER: I more and more believe that there 

are certain cases where the sentence has to be mandatory, 

if the system is going to work. I believe. the present 

California law, as an example, . g~ves the judges sufficient 

authority, within limits, ~f • acertain'crirne calls for 

a mandatory prison sentence. They can be different 

categories -- can be a lesser t' ~me, a greater time and 

so forth. 

The gun law, if you pass a t·lassachusetts type 

gun law ,;"i tout a mandatory t ' sen ence, it's useless. 

Because if you pass a law, the f~r'st • person you bust 

under a lavl like that' is "'going to be some elderly widm", 

retired school teacher,' who ~s • just as pure as the driven 

snow, but she's carrying a gun ~.llegally·. ~ ..... 1'10vl, no judge, 

no reasonable judge is going t . a go ~mpose any mandatory 

sentence on that lady unless 'tt ~ s absolutely mandatory. 

And yet the whole system isn't going to work unless people 

knm·;, everyone; the retired school 'teacher, the hoodlum on 

the s ·tree t. Everyone knmvs if they're caught illegally 

wi th a ';vcapon they're going to do some time. 

system would work. 

Tb.en the 

MR. LITTLEFIELD: Don't you think it would be 

kind of rough on th t 1 1 . a sc 100 teacher \.,ho doesn't feel 

safe being on the street w~ ·thou-t-... _ that \o,reapon? 

(202) 234·4433 
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is why I say that no laws with reference to guns are going , 
to work unles s we protect the people. If ,'Ie keep on 

playing games in court, nobqdy is going to obey the gun 

laws anyway. When I was Attorney General of California, 
<, 

the question was ahlays coming up, hO\,1 about laws abolish-

ing all handguns, and so forth. And I met \oli th a group 

of people that all owned a particular kind of recreational 

vehicle, Airstream or something, you know. They all had 

" 
the same' kind of vehicle. There ,'lere 50 of them ina 

group. They were' traveling around, staying out in the 

country and so forth. 

I asked how many had handguns in vehicles. 

Forty-eight out of the 50 did. I asked how many of those 

48 would turn them in if it were made a felony to possess 

them. Not one would have' (lone it. So it's, which comes 

first, the chicken or the egg? We've got to start giving 

people protection before we start talking about any 

stricter gun controls. 

HR. LITTLEFI'ELD: Thank you, General. 

CHAIRl'IAN HARRis: Nr. Edwards. 

HR. EDHARDS: Gen. Younger, I have no questions, 

but I ''lould like to say that your ideas and your reconunen-

dations are in my opinion extremely valid. We definitely 

appreciate your input this morning. 

(lOll 134·4433 
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CIIAIRHAN HARRIS: Chief Hart. 
, 

CHIEF HART: I have the same statement. I 

101 I 

enjoyed your presentation. It was right on the point as 

far as law enforcement is concerned, and I appreciate your 

presentation. 

MR. YO~GER: Tnank you. 

CHAIRr.1AN HARRIS: Mr. A,rmstrong. 

.MR. ARr·1STRONG: I do have a question. Gov. 

Brm'lIj passed a ,question -;'/i th regard to the problem in 

domestically grown marijuana in this state, and pow the 

State Justice Department is working with DEA. ~vould you 

like to comment on' this, since he passed the question on 

to you? 

MR. YOm{GER: No. Yes, I would. It is a real 

problem. And the basic problem with California is that 

again we1re being phony about it. Those of us who are 

in t~? system can probably rationalize vlhat happens, but 

the average smart citizen says, "Hey, isn't this strange? 

You can smoke marijuana with impunity in California, but 

20 you get all excited when~somebody raises so the rest of 

21 

22 

23 

24 

the people in the state can smoke it." 

\ve do have a law in California, th.eoretically, 

making possession of ~arijuana illegal. But as a practi-

cal matter, it doesn't. It ''las a law passed by the 

25 Legislature. The Legislature, for political reasons, 
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NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1330 VERMONT AVENUE, NW 

WASHINGTON, D.C. 20005 
li 

/ . ~~~~~~~f"-----'-=_:i!_= .... 
., . . '" , : 



/ 

/1 ,11 
I 

~,,",.;.., 1 '. 1 

J 
I 
I 

'I 
I 

I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

19 

11 

12 

13 

14 

15 

16 

17 

18 

19' 

20 

- 21 

22 

23 

24 

25 

l' ( . '. . 
'"' ... *', 

..• -.----------. '1 

102 

reasons, didn't want to legalize marijuana, so they passed 
• 

a very gentle law outlawing it, and it's something less 

serious than getting a traff~c ticket. So as a practical 
.. 

matter it isn't in force. 

But then as you point out, apparently growing 

of marijuana has b~come a very important crop, and it's 

pretty hard, I guess, to convince some of those farmers 

that they're committing such a great sin if people all 

over the state can smoke it after they grow it. 

Another thing, the last tj~Ine I checked, it \'las 

against the federal law to possess marijuana. It's a 

pretty well kept secret, because federal agencies over the 

years have been perfectly happy to let local law enforce-

ment officers deal with this dilemma for understandable 

reasons, that it~s a no-win proposition. 

But I think everybody would be very gratified 

if the present Federal Government would exercise i.ts 

authority and somehow elimin~te all marijuana fields in 

this and every other state. I don't kno\-l if they have the 

facilities to do it. Tho(:!ir comments over the years when 

you talk to them about ~n~orcing marijuana laws, they're 

short-handed and understaffed. But I think we ought to 

decide one way or the otlJ,er. Either the possession of 

marijuana is against the la,;" and we ought to do something 

about it, or vie ought to stop kidding ourselves. 
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MR. ARHSTRONG: One final question. I'm sure , 
we're going to hear from the Chief of Police of Los 

Angeles tomorrow on this ph~nomenon of youth gangs. From 

your experience as the District Attorney in Los Angeles, 

and later as Attorney General, do you think we ought to 

seriously consider revising our juvenile justice system, 

and in what aspect would you approach that? 

MR. YOUNGER: Very simply, I think that \'le have 

to recognize that many of our problems of violent crime 

come from young people. Host, an ever greater percentage 

of violent crimes are committed by young people. In 

California, for a whil~ -- I don't know what it is now, 

a3 - maybe l-1r. Littlefield can update this -- but a fey! years 

14 
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ago if you were a minor, you could commit first degree 

murder secure in the realization that you wouldn't do over 

two or three years, at most, in the Youth Authority. I 

don't knml! how it is nm'l. I do think we ilave to recognize 

that some young people are becoming more mature faster 

nm'l, and in the good ones, that's great. In the bad ones, 

it's very harmful. ~ 

I think we have to become more realistic. I 

would like to see the procedural rules changed, and they 

are, I think, being changed in California, regarding the 

treatment of dangerous, violent young people. I don't 

kno\'l ho\'l it is in the rest of the country. I think progre s 
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being made in California in that area. 

• MR. ARHSTRONG: Thank you, General. 

CHAIRL'1AN HARRIS: !'lr. Carrington. 

NR.-CARRINGTON: Judge Younger, if you recall 

't'lhen Hayor Bradley was testifying, Hr. Littlefield asked 

him about the cooperation bet\veen the Los Angeles Police 
~ ~.. _ .... -.-~- .... ~--~ •• ~~ ... ?~." -- .. 

Department and the citizens of the community. And he 

said it was very good. That 't-las on the local level. 

t'le 're a national Ta.sk Force. And somewhere, I -assume in 

Phase II, I think '.'1e' re going to get into governrnent-

citTzen cooperation on the national level. 

You happen to be the Directqr of what are-

probably the t't-10 most effective national citizen la\v 
" 

enforcement groups in the country. I refe,r. specifically 

to Americans for Effective Law Enforcement, that you've 

already- mentioned, and LaT,vs at Work. I wonder if you 

could take just a minute, because you are Director of 

both, and tell the Task Force about both organizations, 

what they do, anp what possible potential they may have in 
\\ 

the scheme of things '. 

r,IR. YOUNGER: In the attachment that I've 

presented, the position paper on the exclusionary rule, 
\ 
I 

there is some background on ~LE. It's been referred to 

often as the policemen's ACLU. The ACLU over the years 

t'lill, a't the drop of a hat, go to de£end somebody that has 
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1 been arrestled under circumstances which they consider 
• 

2 questionable, that the ACLU .thinks deserves support and 

3 so forth. And I think that'.s great. They've performed 

4 a real service over the years. 

5 But if a prisoner dies in a rural county jail, 

6 there are probably 50 organizations that will represent, 

7 for free, the relatives of the person ,-;ho died, in a suit 

8 against the sheriff and the county and so forth. But to 

9 '. my kno\'11edge, there is only about one that will represent 

10 

11 

12 
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14 
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25 

that sheriff 't-:ho is being sued. And in the case of a 

judgment, he might have 't-lorked for 30 years and have 

everything T,'1iped out because, if some court concludes that 

he was careless and the person committed suicide or died 

because 6f some fault of the sheriff. 

'l.'he AELE is one group that has over the years 

done a yeoman's job of filing amicus briefs and really 

assisting in ,.,orthy cases. It l S been a lonesome and 

.sometimes very difficult job, because there are many 

foundations around the country that will, again, allocate 

all sorts of money to assist people who, because of 

poverty or illiteracy and so forth, have not developed 

their O\vn skills and income and need help. But there are 

very fe't'1 of them that have ever, in ,their organizational 

setup I anticipated giving any help to the sheriff \'1ho i.5 

being sued. 
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I 

Laws at tvork is another very fine oZ'ganization 

• 
that is moving, that has gone national, and it'!3 moving 

mdre and more into the field. So Hr. Carrington and I 

both share the conviction that this has bf!en a badly neede 

private effort over the years, and I think we're going to 

see maybe increased support, hopefully, to those two 

groups. 

lom. CARRINGTON: I have no fUl;ther questions. 

Thank you very much, GeneraL 

CHAIRHA.L~ HARRIS: Gen. Younger, I just have t\vO 

brief questions before you leave. I noted some weeks ago 

that a measure similar to the one on the Los Anqeles 

ballot failed in Oakland. And Na~lor Bradley this morning 

spoke pessimisticaliy about the chances of· ,today' s mea-

sure passing. Why, in your judgment, with so many 

Americans concerned about crime and fear in their own 

communities, do such measures fail? And secondly, if, 

local residents are. unwilling to help themselves , should 

the Federal Government come in and provide the assistance 

that they ,.,ill not provi..de for themselves? 

loIR. YOUNGER: I think there are a number of 

reasons. It's pretty hard to convince -~ not sophisti-

cated people, but it's pretty hard to convince unsophi-

sticated people that a police department that hasn't been 

able to fill all its jobs, that's out trying to hire 
--
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people and can't hire them, needs more money for more 
, 

people that it can't hire. It's a difficult thing to 

sell. I think it~J important. I'm for it. I hope it 

passes. But as the Nayorsaid, we think we're going to 

be able to fill those vacant positions within a'reasonable 

length of time. 

Chief Hart probably is much better qualified 

in this area than I. No, I would not be in favor of see-

ing the Federal Government come in. As a matter of fact, 

10 the Federal Government, I think, has already done enough 

11 

12 
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damage in. this··'area.. Part of the problem, of course,"is 

that the courts, in their zeal to run schools and ~tate 

prison facilities.and local police departments impose all 

sorts of quota requirements on the police departments 

that have made it more difficult to recruit. 

NO\,ll maybe 10 or 2 a years from now ''Ie' 11 all 

be grateful that that occurred. But right nm", I think 

it would be unrealistic to not recognize the Federal 

Government's part in some of the recruiting difficulties. 

I donlt think there is ijlny question that the police 

department, not only here but generally throughout 

California -- I can't speak for other states, I suspect 

it's the same 
, 

people will do ~nything that's reasonable 

to support their local la,,, enforcement efforts, if it 

seems logical to them, as I say. 
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The problem today is to convince the people in 
, 

Los Angeles' that although we have vacancies on the police 

department that we haven't been able to fill, we need 

more vacancies. 

CHAIID'.lAN HARRIS: And one last question. If 

the exclusionary rule \.,ere to evaporate or disappear 

today, what would be your suggestion as to th~ kind of 

alternative controls that police departments ought 'to be 

put under to assure the public that they performed in a 

lawful manner? 

HR. YOUNGER: Number one, I'd be happy to 

respond to that, but even if I \.,ouldI1't respond or 
./ 

couldn't respond, I don't think those who say the exlu~ 

sionary rule has failed ought to be able to come up with 

an acceptable substitute as a condition to eliminating it. 

That doesn't make sense to me. It either \'lOrks or it 

doesn't \.,ork. I.f it doesn't \\'ork, let's <3"et rid of it 

and then consider the problem of, \'lhat do we do to improve " 

the po~ice procedures. 

Actually I I tl}ink that the number of cases 

\·,here the police have performed the kind of ,:~n outrageous 
i 
I: 

arrest or act that started ~ome of these decisions many, 

many years ago is very rar/i3:. !·10st of the time the police 

conduct is sufficiently gocld so that four out of five 

25 members of the Supreme Court \"ill endorse the conduct. 
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So it really isn't all that bad. 

I think that basically, for those r " 
are c~rcum-

stances ,.,here th I . . 
. e po ~cernan is really a bad 

guy and just 
out to hassle somebody, does 

not act in good faith, I 
think civil liability on the 

part of the policeman and the 
local government ent~ty, ' 

..... ~ncreas. ed civil responsibility 
and would probablv .solve h 

~ t at problem. 

CHAIru'1k'l' HARRIS: 
Thank you, Gen. Younger. 

tve appreciate your testimony and your anS\'lers to our 

questions .. 
And "Ie appreciate your being here today. 

l1R.. YOti"NGER: Th k an- you, sir. 

CH.Alru·1AN· HARRIS: 
At this time we will recess 

for lunch and \ie ,,/ill reconvene her' e for 
discussion of 

Phase I recommendations at 2:00 p.m. 

(Whereupon, at 12 10 
: p.m., the hearing was 

recessed for lunch until 2:00 p.m.) 
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CHAIRMAN HARRIS: I think we can get started. I 

4 hope Frank will be with us s~ortly. It is five after, and 

5 let's begin. 

I will tell you what I propose,. and, well let me 

7 tell you what you have. You have a list of draft recommenda-

8 tions based upon, wh~t we think we heard you say in Atlanta. 

9'· Ina couple instances you have alternatives, mutually exclu-

10 sive. In other instances, you have alternatives which are 

11 not mut~allY exclusive. 

12. I· also spent an hour on the phone -- oh, here is 

13 Frank~ I spent an hour on the phone last night with Jim 

14 Wilson (ph.) who ~ave me his comments on each of them, so 

15 with your permission, I will identify when I am expressing 

16 his point of view and. tell you what it is on each of these 

17 

18 

19 

10 

11 

13 

24 

15 

things. 

What I propose is that we just go t..~rough them, 

seriatum, and the idea is that we need to leave here, if we 

are going to make recommendations, ~.,e need to leave here with 

a recommendation unless it is for some reason just impossible. 

to arrive at a consensus o,r some further information is nec- I 

essary. 'Okay? 

These are in no particular order, except that they 

are in the same order" as the red briefing book that we used 



'" 

. \ : 

,j 

4 

1 last time.. The first draft recommendation reads as follows: 

1 '"The Task Force recommends that the FaI identify 

3 violence-prone offenders on their unlawful flight to avoid 

4 prosecution.rolls and give higher priority to the location 

5 

45 

1 

8 

9 

10 

11 

1% 

13 

14 

15 

16 

17 

18 

19 

20 

21 

25 

and apprehens·ion of such fugi ti ves • II 

MR. LITTLEFIELD: I have some problems with that 

sentence. I don't have any problem with the thought. If I 

am corre'ct in my memory of what is on the Post Office wall, 

the,y are charged ~V'ith unlawful flight to avoid prosecution. , 

Isn't that correct? 

CHAIRMAN HARRIS: Yes'. 

~m. LITTLEFIELD: How about saying: the Task Forc 

recommends that the FBI identify violence-prone offenders 

who are charged with unlawful, flight to avqid prosecution an 

give higher priority to the location and apprehension of sucd 

fugitives? 

It bothers me, that "rolls" -- the "roll II' in there . 

That is what bothers me. 

JUDGE BELL: Yes, that is 

CHAI~~ HARRIS: I think that is a function of 

poor English, ra~~er than any intention 

MR. LITTLEFIELD: Yes, well I mean --' yes, that is 

right. 

JUDGE BELL: Well, now, with respect to that, I 

find that atter talking to the Marshal Service, that they 

'. 

/ 

"f 

("," 

;M",', 

5 

1 have a vastly larger number of fugitives ·to deal with than 

2 does the FBI, and it would be like throwing a. pebble in the 

3 ocean to just make this recommendation for the FBI and ex-

4 clude the Marshal Service. 

5 The Marshal Service is alre~dy, they say, doing 

E some prioritizing on violent crime, but I would say that they 

1 both should do it. 

8 ',And I ~lso learned that the DEA, while they have 

9 turned over the drug traffic bail jumpers to the Marshal Ser-

10 vice, they still have co-jurisdiction. 

11' CHAIRM&'t HARRIS: ' Judge: I will tell you what the 

1l' thinking was on this one. The FBI has "t."le responsibility for 

13 the state fugitives, and Judge Webster (ph.) testified that 

14 less than one pe~rcent of those fugitives are under active in-

lS vestigation by the Bureau. 

16 This wasn't intended to exclude those ar.eas t but 

17 simply to focus on that particular problem because it was so 

18' acute" namely that the Bureau was looking for basically no-

19 body. 

20 JUDGE BELL;, Yes, but the American public would 

21 want to know what the Department of Justice is doing about 

2l violent crime, and if you all want to talk about this 1,500 a 

23' year to the cha:rge of unlawful flight., you are failing to 

14 mention 50,000 others. 

1S CHAIRMAN HA...tffiIS: The numbers here -- JUdge Webster 

f'" 
I 
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1 testified there are 180,000 such people on their list. 

JUDGE BELL: Oh, well, that: people charged with 

3 giving a bad check or battering their children or something 

4 like. that. 

5 CHAIRMAN HARRIS: Nell: that is 

6 JUDGE BELL: We are talking about violent offenders 

7 I assume these 1,500 are serious crimes. I think. members of 

8 the Task'· Force ought to understand what happens. 

9· There may be 180,000 turned over to the FBI. The 

10 FBI has ju.risdiction, under the federal law, of a crime· 

11 called "unlawful flight ll
• They have to go and file a charge 

12, against somebody, and to do that, they have to go to the 

13 United States Attorney and they file charges, and then they 

14· get a fllarrant out' to -apprehend that person. 

15 So you are really talking about 1,500 cases. Now, 

16 out of the 1,500, you are saying divide the 1,500 into vio-

17 lence-prone people and nonviolence-prone. I have no objec-

18 .tion to that at all. 

19 What I am saying that the public would not under-

20 stand is why we didn I t do the same thing for 5'0,000 that are 

2.1 under the jurisdiction of the .;ttorney General. That is all 

2% I am saying. 

23, 50 it seems to me that i.f this Attorney General 

24 wants to know what he can do now , well, this is one thing, of 

25 course, he can do .. , But that would raise more questions than 

" 

" ~ 

me-I --. ·-·---·-r ....... -----------------------~--~-7-~ .. ~.- ._, ... 

, 

1 it answers. 

MR. CARRINGTON: Jeff, I am not trying to jump a-

3 head, put it looks to me lik.e 2 might subsume this: 

4 "The, Task Force recommends that the Attorney Gener-

5 al examine the feasibility of having a single Federal law en­

G forcement agency coordinate all Federal. and state -- activ-

7 ities " 

8 Then could we go back to 1? Delete from up to lithe 

9' FBI": 

to And that such agency identify violent-prone offen-

11 ders on an unlawful flight. 

12 In other words, combirie the two. 

13 CHAIRl-1&'if HA..~RIS: . Nell, I guess we could do it 

14 either. that way, or another suggestion that fllould probably 

15 accomplish the same thing 'liould be to make a more blanket 

16 statement saying that the Task Force recommends that the At-

17 .torney General ass ign a higher priori.ty to the apprehens ion 

18 of al.l violent or violence-prone fugitives. 

19 JUDGE BELL: All fugitives. Yes, same thing, ex-

2.0 cept it I S everybody. Tha t is all I am saying. But 2 seems 

.21 to dwell on -- it seems to point toward the whole thing. 

1..2 Maybe you ought to combine land 2, unless 2 is 

23 meant to do something else. 

24 CHAIRl-'IAN HARRIS: No. Nell, I guess the two con-

2S cepts -- and it is clear that they can be combined. One 
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3 

4 

5 
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concept is simply t.""at the f~deral government ought to start 

looking for fugitives. It is as plain and simple as that. 

The second concept is suggesting that the Attorney 

General examine whether the way i,t is organized now. is sen­

sible and whether or, not he o'Ught~ to make some chang,es. We 

clearly could put. them together in one, or we could separate 

7 them. 

8 I think that it sounds like we don~t have disagree-

9 ment on the concepts. It is just a question of the way it is 

10 worded. 

11 JUDGE BELL: We might have a disagreement on the 

12 concepts., I would not agree th~t the Attorney General ought 

13 to give a higher priority· through the FBI, the Marshals, to 

14 violence-prone offenders than to drug traffickers who have 

15 jumped bail.' and left. 

16 It seems to me they ou<;ht to be, treated equally bad. 

17" MR. LITTLEFIELD: How about check writers, though, 

18 Judge? They don't want to treat them in the same category. 

19 JUDGE BELL: No" no. I am just talking about vio-

20 lence~prone offenders and drug traffickers. 

21 M.."Q.. CARRINGTON: Even then, Judge,. don't we have a 

degree of drug traffickers -- major violators, as opposed to 

two ounces of cocaine? They are both federal fugitives. 

24 JUDGE BELL: Oh , you would? ~vha t I would --

25 r·m. CARRI~lGTO~ Could we add "violent-prone 
" 
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I offenders and ~ajor narcotic violators"? 

5, 

JUDGE BELL: ~vell, that would be all right with me. 

nMajor" might not be bad. Sometimes, though, they get the 

head 'of a mUlti-million dollar ring, and they may just have 

c.:aught him on two pounds of coca';ne, l' k h ' • ~ e c arg~ng Al Capone 

6. With tax evasion • 

7 MR. CARRINGTON: Yes, and that brings in the whole 

8 organized crime specter, too. 

9 JUDGE BELL: Yes. 

10 MR. ARMSTRONG: One of the things that the frustra-

ll tion with local and state District Attorneys is that there 

12 nas been a lack of response by the FBI to these unlawful 

13 flight warrants, and in a mobile society, unless they can be 

14 assured there is going to be some effort made by some agency 

15 

16, 

11 

18 

19 

20 

2l 

%3 

24 

25 

at a priority level, you know, you can't mix the federal fug­

itives'with the state fugitives. 

I think. you almost need a recommendation to say to 

the Attorney General ~~at state and local law enforcement 

agencies need the federal government's help in the apprehen­

sion of state criminals who flee the jurisdiction beyond 

their boundaries •. 

And that ought to be a separate recommendation be­

cause it is ~ frustrating experience that state prosecutors 

deal with daily, as opposed to the, I think, separate and 

distinct issue of the federal fugitive question with the 

'. 

, 
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1 Marshal Se'rvice. 

JUDGE BELL: That is a different question. See, he 

3 - is not talking abolil:' the 180,000 Judge Nebster was addressing 

.4 out of which they file charges on .about l, sao. 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14-

/ ~..R.A.ru-1STROl'lG: '1'hat is right. 

JUDGE BELL: Now, I don' t know enough about it to 

answer this. Are there some of ~~e-rest of the 181,000 that 

they apprehend, or do they just appreht;!nd the ones they take 

warrants out on for unlawful flight? 

MR. ARMSTRONG: They basically are not apprehended, 

but generally al:'e arrested in some other jurisdiction for a 

subsequent charge, and then the warrant is executed in that 

jurisdiction. 

There is no pursuit made by the PBI, and that is 

15 the concern, I think, by District Attorneys and local state 

16 officials, that there is not that pursuit being.made by the 

17 Bureau. 

18 MR. CARRINGTON: Almost 'every District Attorney's 

19 office~ I know -- and I think this is true in federal, but I 

20 am no'!: sure -- has a major violator, major offender bureau, 

-..<",:1 and that those words', "major violator" or Ir-major offender", 

202 have really become words of art in the criminal justice sys-

23 tem. 

24 I thin.l.c that might cover the org.anized crime, if we I 

15 . use "major violator" as such; it might cover the organized 
'. 

:-.. __ ...... 

'. 

'" 

I,. 

1 

2 

3 

4 

figure, the major dope dealer, and then we add the violence­

prone offender, and we might have at least the people that 

should be given a priori tv.. as 0 d t h ppose 0 t e check forgers. 

JUDGE BELL: One other thing that ought to be con-

5 sidered withth;s. I 1 d f • earne rom talking with the Marshals 

7 

8 

9 

10 

11 

."% 

13 

14 

IS 

16 

17 

18 

19 

20 

2.1 

2.2 

23 

24· 

2.5 

that .they move 30,000 prisone-rs in a state each year. With 

some add~tional funds, they could move people for states. 

.In other words, they are expert at moving prisoners 

wl1en the state of I\,entucky learns that they have caught a man 

~n Lou~sville, it out here in Los Angele.s that they want back . . 

is a problem to you to move. that man. 

But if tile Marshal Service was available, you would 

have them; you would send to notify them, and they would 

bring this man to v .. ou, because the_~, are' 1 mov~ng peop e anT..ray. 

Now, how do we get into that? That is a service. 

MR. LITTLEFIELD: Judge, that would deprive a poor 

policeman in Louisville from Ci trip to Los Angeles. I don't 

think they would support that. (Laughter) 

CHAIRMAN HARRIS: Judge, I think that is a good 

point •. Before we get into that, though, I think we ought to 

resol ve the question of whethe!r we. want to make a separate 

recommendation which, in Bill Littlefield's language, on the 

state UFAB problem. 

And the~ we can make a separate one on the general 

priority issue of fugitives. I would like to know \'lhat you 

1 ; 
; ~ 

r 
} 
\ 
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1 think about that. 

% 

3 

I know your feeling, Dave. 

MR. ARMSTRONG: Just to reiterate it, it is a sep-

4 arate issue and I think it must be kept separate from the 

5 federal fugitive issue. 

MR. LITTLEFIELD: I agree with Dave. 

7 CHAIRNAN HARRIS: Okay. Any violent disagreement 

8 with that? 

9 JUDGE BELL: I con't understand that •. Nhat are 'f'le 

10 keeping separate? 

11 MR. AR.~TRONG: Under the existing f.ederal frame-
. r 

12 work, the Bureau provides a service to state and local law 

13 enforcement'agencies who have an'unlawful flight. situation. 

14 

15 

16 

11 

18 

19 

10 

11 

23 

14 

25 

That is a separate issue compared to the federal 

fugitive apprehension that the Federal Marshal Service pro-

vides. 

So we are talking about the faderal role in assist­

ing state and local law enforcement in the apprehension of 

violent criminals t"ho flee the state's jurisdiction. 

JUDGE BELL: Well, I see. I thought we were dis-

cussing ,.,hat the Attorney General could do to assist in low­

ering the level of viole~t crime, period, not just helping 

the states. 

MR. AJU~TRONG: That is one way they can help, for 

thi.s reason: it has not be~n a priority, admittedly, by. 

~, 

~~~";::,, .. :7 .. _.,~, .(-:-;-. . '\' .. - .' 
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! Judge Webster. And until it is a pr,iori ty, people can simpl 

2. become more mobile and go into a border state like Kentucky, 

3 commit a crime in Louisville, cross the river into Indiana, 

4 and our law enforcement ef~ort to apprehend that individual 

5 stops at the Ohio River. 

" And unless we can have a quick ;response time from 

7 the Bureau in serving and apprehending someone on an unlawful 

8 flight warrant, we are thwarted. Our ent.ire effort is thwar 

9 ed. And that is applj.'cable to alISO states. 

10 Jti'DGE BELL: But I want to say to you that the Bur-

l' eau doesn't have any such resources. That is the reason the 

12 are not catching these 181,000 people. They just don't have 

13 6,000 agents. 

14 f.tR. ARl-1STRONG: Maybe we ought to be. talking about 

15 a redirection, then. If they don't have the resources to do 

16 it, then perhaps there ought to be some federal law changed 

17 to allow law enforcement agents to go across state bounds if 

18 you are in pursuit. 

19 

10 

11 

n to be. 

13 

JUDGE BELL: Yes. 

MR. HART: If it is more than hot pursuit, you mean 

MR. ARl-1STRONG: More than hot, yes. It would have 

~m. CARRINGTON: It seems to me that the key words 

14 here -- at least, the words for a point of departur~ in num-

15 ber 2: "a single Federal law enforcement agency". If we go 
--..:::-.:::: 

'~ 

I, 

i: 
I ~ 

r 
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from that, that,. = assume, would encompass both the Marshals 

and the FBI, but ~ single age~cy would coordinate. 

Then we go from that back to 1, and strike all the 

4 way up to "the E'~.!",. and say, "that single agency". 

5 I think- th.at who is going to have .responsibili ty 

6 would be more or le~ss up to the Attorney General. I think 

1 what we are tryi~~ to get at in this meeting is how can the 

.8 

9 

10 

11 

1% 

13 

14 

15 

16 

17 

18 

19 

20 

21 

24 
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fugitive progr~~~ as such, be targeted toward the violence~ 

prone offenders ~d majo~ violators and the drug dealers. 

And lam not sur~ we really need to direct the Attorney Gen­

eral one way or ~~e other on which particular agency. 

Just p·~:c it in fairly generic terms wi.th "that 

single federal l~·.v enforcement agency". 

MR. HA.?!': Nell, that seems to make sense to me. 

If you narrow it down too much, then you don't give the At­

torney General a~ opportunity to devise the best method. 

CHAIrul.1--~ aARRIS: Well, Mr. Carrington's proposal 

is that the recc-:.~.mendation would read as follo~ls: . 

liThe rz'ilsk Force recommends tha,t the Attorney Gener­

al examine the f~asibili ty of having a single federal la\v en-

forcement agency coordinate all federal and state unlawful 

flight to avoid ,?rosecution activites. The Task Force' also 

recommends __ II 

lilell., t' m not su.,re. Maybe you should say what you 

have in mind. 

" 

... 

1 

2 

3 

5 

6 

15 

MR. CAR..UNGTON: Okay. Two becomes one under this 

particular idea: 

'tThe Tash Force also rec9rnmends that -- " scratch 

out "the FBI"r . l.nsert "such agency -- identify violence-pron 

offend~rs' m" , . 
• I aJor narcot1.C offenders and major violators on 

their unlawful flight t 'd o avo1. prose~cution rolls -- " Well, 

7 it should be "roll". Then," in its unlawful flight to 

8 
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10 

11 

II 

13 
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15' 

16 

17 
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25 

avoid prosecution roll, and give higher priority to the loca­

tion and apprehension of such fugitives." 

In other words, in 2 we seem to centraliz~, and 

then if we go back to 1, we can centralize what crimes we are 

loCk;lng f . , t,r and what fugitive warrants 'we are going to give 

priority to, and it looks like r_hat'1.'s as far as we ought to 

go, ~nd let the Attorney General tv-ork ou-'-... the details. 

JUDGE BELL-_ Well 1 t -, e me read it4 Let me read 2, 

and !1ee 1.'~ th' h - ~ l.S as got it: 

nThe Task F orce recommends t~at the Attorney Gener-

al eX.:lmine the feasibili tv_ of hav1.' nq a s,~ngle _ ... Federal la\V' en-

forCt~ment agency coordinate all Federal 

flight: to avoid prosecution 'activities, 

and state unlawfUL, l 
and that higher pr1.or 

ity be given in apprehension to v;olent • offenders and major 

drug traffickers." 

CHAIRMAN HAR..qIS: The one thing tha t that doesn't 

cove~ is the Marshals do more than go after UFAB violators. 

They qo after bail )'urnpers. I " mean, we have sort of 

: 
1 , , 
I 
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excluded -- we have focused only the OFAB and not fugitives 

in general. 

JUDGE BELL: "All fugitives", then, instead of say] 

4' ." ing "unlawful flight to avoid prosecution"? 

5 

,6 

7 

8 

9 

10 

11 
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CHAIRMAN HARRIS: WeIl, the idea in the.,first part 

of it is tha,t, you know, the FBI is looking for the state 

t1FABs and the Marshals are looking for the federal UFABs and 

other. And the question is, should those be consolidated? 

Perhaps the Marshals are better suited to be the fugitive 

agency if the Bureau, can't do it. 

Perhaps the Harshals ought to .look for federal 

OFABs and state UFABs, as well as the bail' jumpers and the 

~ t That l.·s the concept in the consolidation escapees, e~ce era. _ 

1. If we focus on UFABs in our priority part of it, then we 

seem to be saying only give priority to UF~~s. Don't worry 

16 about escapt:es or ,abil jumpers. And I don't think that is 

17 

18 

19 

20 

21 

24 

2S 

what we mean. 

~1R. CARRINGTON: Would "fugitive'" encompass a bail 

jumper and escapee? 

CHAIRMAN HAR-qIS: Yes. 

i<1R. CAR:RI!~GTON: An 'escapee automatically, more or 

less, becomes a £ugitive --

CHAIRl-1AN HAR..qIS: I think ",fugitive" is an all~en-

compassing term. 

!1.~. c..!LqRINGTON: Then I think we should us it. 

JUDGE, BELL: ~'1here it says, "Federal and state 

" 

I unlawful flight to avoid prosecution -- " and fugitive ac-

2 tivi ties. 

3 CHAIRl.\1AL'l HARRIS:' And other fugi ti ves . 

4 JUDGE BELL: Activities and other fugitives?All 

5 right. I have got it,. 

6 

7 
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CHAIRMAN HARRIS: So, let's see how this sounds. 

JUDGE BELL: All right. Do you want to read it? 

CHAIRM.,2W ,HARRIS: I am not sure I can read your 

handwri t'ing, Judge. 

'" JUDGE BELL: All ri gh t. "The Task Force recommend 

that the Attorney Ge.neral examine the feasibility of having 

a single' Federal law enforcement agency coordinate all Feder 

'al and state unlawful,;light to avoid prosecution activ­

ities -- " or should it be, "prosecution and other fugitive 

activities"? Where is "activities" going? 

MR. ARI.~TRONG: Strike "activities" somehow. 

CRAI~'l HARRIS: Put it at the end. Strike it up 

to "prosecution". 

JUDGE BELL:· "Prosecution and other fugitive -- " 

CHAIru.1.AJ.\1 HARRIS: "Acti vi ties ~I • 

,JUDGE BELL: "-- and that higher priority be give. 

in apprehension to violent offenders and major drug traffick 

ers. II 

MR. CARRINGTON: That leaves out organized crime, ,. 

Judge. I~ you were going after a major prostitution ring or 

t' 
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1 something like that, which you might be I I would say, "maj.or 

2 violator" • I think that is --

3 

4 

5 

JUDGE BELL: "Violent offender", then --

MR. CARRINGTON: "Violence-prone, major narcotic 

offenders and other major violators •. " Then you have got the 

6 whole spectrum of fugi ti ves • 
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JUDGE BELL: Violent what? 

. MR. CARRINGTON: "Violence-prone", co~. 

JUDGE BELL: "Violent-prone." 

MR. CARRINGTON: "Major na~cotic offenders." 

JUDGE BELL: ~Tell, ~;,e jargon is "m~jor drug traf-

ficker," isn't it? 

tim. CARRINGTON: Yes. "Major drug traffickers," 

comma, "and other major violators," comma --

JUDGE BELL: Period. 

MR.· CARRINGT9N: "-':' in the location and apprehen-

sio'n of such fugitives." 

c:HAIRl1AN HAR...tUS:. Well, ~ye have said that. I thin);; 

we got that at the front end of t.rte sentence~ 

MR. CARRINGTON: Oh, okay. 

it. 

JUDGE BELL: ~vell, you can read that. 

CHAIRl~~ HARRIS: That is it. 

. JUDGE BELL : ~o pride .of authorship; you.qan change 

(Laughter)',1 

CHAIRMAN HARRIS: Okay. This is the next 

" 
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1 recommendation ::: 

2. "The Task Force recommends that the FBI continue 

3 prototype testing of the Interstate Identifica,tion Index." 

'4 And in parentheses after it, I have the following, 

5' which is more .. or less a stage direction. It says: 

. "(While' the· issue o·f message-switching will take 

7 place in Phase I.I, the Task Force make.s the above recornmen-

8 dation regardless of whether any recommendation is for~com-

9 ing regarding the establishment of a natio~al data base.) " 

10 
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If you recall, the way that. comes in is, if you re­

call, 'J:ast time in Atlanta we talked about should we bite the 

bullet and recommend. t~e Attorney General take on the Con­

gress again on this issue. 

And here, what we think we heard is that the FBI 

ought to proceed with their prototype of its Index regardless 

of·what we decid~ about that. 

JUDGE BELL: Tell me what the Interstate Identifi-

cation Index is. 

CHAIRlvf.AN HAR.-qIS: The Interstate Identification In­

dex is a new prototype that the Bureau is going to be test­

ing late summer and early fall which basically will have the 

Bureau maintaining an index of what states have information 

on~f'particular violator. 

So, if the state of ~alifornia says to the Bureau, 

"What do you have on John Doe," they will be able ~o say-to 

.'. , 
f 
3, 
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say to California, "Ask Indiana, Ohio and Idaho. 

information on John Doe." 

They have 

The Bureau would have an index,' but not the infor-

mation. 
I ought to d~fer to Bob Edwards. on this, because I 

have just about exhausted my knowledge. 

MR. EDWARDS: That pretty well covers it • 

JUDGE BELL: Could you keep a separate index on 

firearm offenders? . 

MR. EDWARDS: I don't think the intention of the 

. T d took that into account, but I Interstate Identificat~on ... n ex 

think that th~ pqtential is'there for keeping indices on any 

kind of spe~ific offender. 

';tsel';: doesn't take that into account. The project .... .... 

JUDGE BELL: f d not J'ust fire You have all of en ers, 

arm offenders? 

MR. EDWA.."WS: Tha~ is correct. 

JUDGE BELL: How would we go about getting the 

t g .;ve·a name to somebody so it o.f Nashville, Tennessee,. 0 .... 

. d th next time they arrest a young Ttlould get in this ~n ex . e 

1 h" and take him down­at the airport \·11 th. three pisto s on ~m 

town and fine him 50 dollars and let him go? 

We need to get that kind of information on a list 

Now, how are we going to do that? 

MR. ARMSTRONG: 
I guess what we are talking about i~ 

Q 

... 

1 

2 

3 

..... -.-~.---- - --. 

the issue of: will the locals and state people participate 
. . 

in 'providing the information for the Index? 

~m.. Em"lARD: I think the basic concept, Judge, is 

that you will have within each state the establishment of --

5 and this is pretty much universal \'1i thin the states -- a cen-

6 

7 

8 

tral repository for criminal record information at the state 

level. 

What you have to have and what you have to ensure 

9 is that in a specific town that the people are .aware that 

that information must 'be forwarded to the state level if it 10 

11 

12 

14 

1S 

16 

17 

18 

19 

10 

2.1 

2% 

23 

24 

25 

is going to be of any meaningful advantage for the \V'hole 

process. 

JUDGE. BELL: Well, I was thinking about firearms 

because these attempted assassinations ~ve have had would have 

all been knmvn to the Secret Service if somebody had just 

s·aid, "~";ell, this fellow had a gun one day. He I s bought a 

gun. " 

And yet they go into these comedian courts, ! call 

them, pay a small fine, and they don't even get into the 

criminal justice system. That is why I am asking if it coule 

keep a separate under this -- what do you call this thing? 

The I.I.I.? If we could keep a separate roster on firearms 

violations, and is that worth considering? ;I just suggest 

that. :, 

CHAIR~~ HARRIS: Just a point of qrdero As you 
'. 
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1 know, Governor Thompson couldn't be here today because the 

2' state of Illinois is grinding to a halt in terms of transpor-

tation and he is addressing that problem. 

4 
Gary Starkman of his staff is here and has asked to 

5 be able to interject what the governor'? position is on some 

6 

7 

8 

9 

of these issues. Gary? 

JUDGE BELL: Come up here. 00 you want to sit up 

here wi~~ a chair? 

I-m. STARKl·1AN: . It makes no difference. 

10 JUDGE BELL: no. well, you can sit, there. Be glad 

11 to have you put the governor's views in. 

12. l-iR. STARKl-1AN: The point on this recommendation is 

13 that in the absence of some substantive kind of suggestion of 

14 
the type that,Judge Bell recommends, is there any risk that 

15 the FBI will stop its prototype program in the absence of a 

16 Commission recommendation? 

17' 
I think the governor feels very strongly that the 

18 
'. Task Force shouldn't be recommending what ,the Agency is going 

19 
to do anyway where an issue is not controversial. 

20 CHAIRt-'t.AN HARRIS: My guess is the answer to that 

21 
ques'tion is that the Bureau is,_, going ahead with its plan and 

the question is: do we want to express any support for it in 

Phase I, considering we may be making a different recornmenda-

14 
tion in Phase II, namely that the Attorney General take on 

25 
this issue again of a national data base. 

•• '1 

I 

1 

2 

3 

The question is, if we do that, in Phase II and re­

main silent in Phase I, there is an argument as to whether 

we are repudiating this effort or simply trying to add onto 

4 it., That is the only reason for that. 

5 

6 

7 

8 

9 

10 

11 

12 

13. 

14 

15 

16 

17 

18 

19 

JUDGE BELL: I think I can answer it. The FBI has 

been trying to do this for several years. They get blocked; 

always get blocked. There will be people in the Congress 

trying to block this, and it • probably will strengthen the 

hand of the Attorney General Of . ~ we made some recommendation. 

It would s~xengthen it tenfold if we recommended 

separate ~ndex on firearms' that they look into keeping a 0 

violations. Th 0 h d ere ~s ar ly anybody who could stand up 

against that. That is really one of the reasons I am sugges-

ting it, besides it was a good idea. 

CHAIR!1AN HARRIS: Well, let me ask you this first: 

does anyone have an objection to the recommendation that the 

Task Force recommends that the FBI continue prototype testins 

of the Interstate Identification Index? 

MR. HART: I don't have any objections at all. I 

20 think it is a great idea and long overdue. 

21 I have ~ question. What if oIndiana, Utah and Cali­

fornia don't have the answer on I'C,.-i, m';nal __ _ activity of an in-

dividual, but the FBI have it. Are they going to give that 

24 up when you call? 

25 CHAIRt-f.Al-l HARRIS: Well, I think the answer is that 

i, 
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1 to the extent that a state queries about someone and there 

2 is information in the federal' files, within the Privacy Act 
. 

3 and the FOIA constraints, yes. And that is something we are 

4 going to deal with in' Phase II about what sort of statutory 

5 constrain ts there are. 

JUDGE BELL: Yes, but th~ chief wants to know, if 

'1 they have got it in their file, can they tell you? That is 

8 what he 'wants to know. Ca.n the po'riceman or can the FBI say, 

9 "Yeah, we know about John Doe and he is a violent person, 

10 dangerous and armed. 11 

J1 MR. HART: Right 

12. loiR. EDWARDS: In' the criminal history record area, 

13 the answer is yes. 

14 JUDGE BELL: No, lile are talking about the FBI gi v-

lS ing it out, now. 

16 .!-IR. EDtiARDS: The federal. records would be acces-

17 sible und~,r that. 

18 ':'TUDGE BELL: Yes. This is not much of a recommen-

19 dation to m~ke to the Attorney General, that the FBI continue 

20 doing what they are doing. 

21 CH~Iru-1.Z\N HAR..~IS: That is Gary's poin't. 

JUDG'TE BELL: I kno~V'. But I am ~~inking about that. 

23 That is nQt a ~ad point. Why don't we recommend that they de 

24 this, period? . '1'0 tell them to continue to do it, Tlie don't 

\. 25 know \V'here they are, even. It might be just an idea in 

I 

---------r~------------------___ ___. .. ~. __ 
25 

1 somebody's headw 

2 CRAIRM.~· HAR..~IS: ~1ell, then we could simply remove 

3 the word II continue II • 

4 

5 

6 

1 

8 

JUDGE BELL: Oh, yes. 

CHAIID'f.AN' HARRIS: And it would read: 

"The Task Force recommends the FBI prototype __ II 

JUOGE BELL: II do prototype testing". 

CHAIRMAJ:.1 HARRIS: II -- do prototype testing of the 

9 Interst~te Identification Index." 

10 

II 

12 

JUDGE BELL: I \iould say: tha t they move toward . 

the establishment of an Interstate Identification Index. 

CHAIRMAN HARRIS: "The Task Force recommends that' 

13 the FBI move towards the establishment of an Interstate Iden-

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

tification Index." 

JUDGE BELL: That is beyond prototype testing. 

CHAI~~~ HARRIS: Anyone object to that? 

JUDGE BELL: I ~ean, I can't see how we can get by 

without this in this country. 

MR. EDWARDS: We can't. That is why we have gone 

to the extent that we have to tr~i to do something that we are 

doing now with that program. We have got to have it. 

JUDGE BELL: Well,! don't think "'Ie ought to be 

timid about it, and certainly the Attorney General can't con­

tinue to be timid about it. 

I mean, I was arguing with the Congress the whole 
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1 time I was Attorney General about "message switching", they 

2 call it. That is what we are talking about. 

3 MR. EDWARDS: Yes, Sir. 

4 
MR. STA~~~: How about adding the recommendation 

5 that the FBI, in connection with this, determine the feas-

6 ibili ty of establishing a gun registry? 

1 
JUDGE BELL: I think ~~at would really help out if 

8 we do that. 

9 

10 

11 

1% 

13 

14 

15 

16 

17 

18 

19 

,20 

2.1 

22' 

23 

24 

2S 

C~AIRMAN HARRIS: Does anyone object to that? 

(No response) 

CHkI~mN HARRIS: Now, let me just repeat the lan-

guage so we think \'le have it. There will be· a period a~ter 

" (III) ". And.; "In addition, the FBI " 

What was the language you suggested, Gary? 

JUDGE BELL: "-- examine the feasibility -- " 

CHAIRMAN HARRIS: "-- examine the feasibility of 

establishing __ 1' 

JUDGE BELL: "-- the separate registry of firearm 

violators." 

CHAIRMAN HARRIS: "Violators." 

MR. A1U$TRONG: I just wonder. Shouldn't that be 

perhaps a separ.ate issue? I ~vould hate to see this one be 

attacked in connection with the latter statement. 

CHAIRMAN HARRIS: Nell, we could separate them, anc 

that way, you wouldn't run that ris~i and we could get the~ 

. .' 

'. 

1 both in. 

2 11R. EDWARDS: I would rather see it as a separate 

3 ,issue, personally. In working on that particular one p I 

4 think that ~~at falls into the same category that the judge 

5 touched on at the last meeting, and we started talking about 

6',1 intelligence files and that type of thing. 

71 And r don't want to have this project, which is 

8 moving forward and which' is a valuable tool on looking at 

9 career criminals and pre-sentence investiga.tion and all those 

to other things that we need on that rap sheet data nationally-

11 I would hate to see that impacted in any T,'1ay. 

12 So I would pe~sonally request that it not be tacked 

13 on as a part of this particular prpject. 

14 JUDGE BELL: Nell, T,V'e will tttake it separate. It 

IS would suit me to have it separate. 

16 CHAIRl1AN HARRIS: So why don't we simply do it sep-

17 arately and make it a new recommendation. 

J'UDGE BELL: 't:Tew recommendation. Separate recom-

19 mendation. All right. 

20 

2.1 

23 

%4 

CHAIRHAN HARRIS: Okay. 

UNIDENTIFISD VOICE: It would read stronger if you 

say simply, "establish" instead of "move toward t~: establiSh, I 
rnent of" 

JUDGE BELL: Yes. Take out that "move toward". 

2S All right. "Establish." 

/1 . .,~:,;,..~t-.~"::~:--~::- •. - ---:---~~:~.,..r------~'~""'~::--'.-_ -, "':::":::~.-:_ .. ..-.-;::-.~~~~~~~ ...... _. __ .".a_~~~~-:!-~ .. -l!::'.~"t:",..~~--._,..."..-~,.......,...'''_ . " 
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CHAI~~ HARRIS: "Establish.~ 

JUDGE BELL: Yes, that.is stronger. 

CH~IR!1AN HARRIS: Yes. 

. 
28 

JUDGE BELL: And we all are prepared to be strong. 

CHAIRMAN HARRIS: Okay. The next one is an ei 

45 or. Ii: is two versi.q~lS of the same recommendation, and let 

7 me read '~~e two versions to you. 

8 "The Task Force recommends that the Attorney Gene 

9 al invoke his authority under Title 21 of the United States 

10 Code and request," it should be, "the u.s. Navy. to provide 

11 

12 

J3 

14 

15 

145 

17 

18 

support to detect air-borne and water-borne drug traffic." 

That is one version of it. 

Second version: "The Task Force recommends that 

the Attorney General have the Office of Legal Counsel in the 

Depart..T!lent of Justice ~-Irite a leg,al opinion describing the 

maximum degree of assi);':~':i:6.ce the Navy can give to the Federa 
I. 

drug enforcement offic£I~U.S and, thereafter, meet wi th repre-
. :::--/\\)" 

~entatives of the Department of Defense, Coast Guard, the 

19 Drug:Enforcement Administration, and the Office of Legal 
, 

20 Counsel to resolve areas of disagreement concerning i.n terpr 

11 tation of the Posee Comitatus Act." 

One is -- well, it's.self-evident; one is more di-

recto 

24 loo!R. EDWARDS: Do you have to interpret this as 

2.S being that the information t..'l-tat could be furnished by the '. 

.... 4, 

H~""':;:=~~)~Fr~z:n%>:~~- ... 
~, \V 

-~ - ", . ~ 

" 

.\ .f.' :;\; -

1 Navy or the Air Force -- whoever -- can only be given to the 

Z federal law enforc~rnent? ·I see that as being interpret~ve, 

3 and that could really cause a'problem where you have a joint 

4 force operation going in a state, which brings in local state 

5' and federal entities. 

CHAI~'1AN HARRIS: Well, the only area in which 

7 there is an exception to the Posse Comitatus Act is in the 

a drug enforCement are~, and it is to provide assistance as re-

9 .quested by the Attorney General in carrying out his mandate 

10 to enfor,,;!e Title 21. 

J1 So if, in fact, as often happens, the federals are 

12 working on a joint task force operation on a Title 21 viola-

13 tion, I would think· i:hat that would be covered. But i't is 

14 very specific. 

IS 

J6 

17 

18 

19 

20 

21 

22 

23 

14 

15 

The assistance here is only in furtherance of the 

narcotics enfor,cement title. 

JUDGE BELL: Well, all I t'lanted to say is I didn't 

know we had a problem with the Coast Guard. 

loom. EDWARDS: You don't. 

JUDGE BELL: ~~d by putting this ;n ~here w _ .... '-- " , e 

create a problaT!l. 

CHAI~~N HARRIS: I think that the idea was that if 

you are going to go this sort of second route, which is sort 

of a let's~have-a-little-consultation~about-it-first, since 

the Coast Guara is just one of the players on the board, they 
, ; 
1-, 
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1 
ought to be in the discussions. 

2 
\.\ 

Ther~ is no problem'with the Coast Guard in terms 

3' of having them act. 

4 

S 

6 

7 

8 

9 

10 

11 

12-

13 

14 

15 

16 

17 

18 

19 

20 

21 
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24 

25 

JUDGE BELL:, 'I have got a bill here that has been 

introduced. It is a committee a~endment to the'Defense Auth~ 

orization Bill S-SlS. This was introduced on May the 4th, 

1981.' It may be already enacted in the law in the Seriate. 

am not certain of that. 

(Unidentified voice from audience, inaudible.) 

I 

JUDGE ,BELL: It ~as been? And it clarifies the 

posse comitatus law, and i'tputs the President's position 

where he can get the Defense Department t,o offer assistance. 

O ~_ De~ense has' to o .. romulgate regulations on how 
The 5ecre:tary ... 

to do this. 
But they have a point paper attached to this and it 

says that there has been a great deal of indecisiqn at the 

b th 'ng of Posse 
Justice Department over~~e years a out ~e mean~ 

Comitatus, and that is why they think they need to change the 

law. 
So based on this, I'would not recommend, right now, 

until ~ve get a legal opinion, unless the Attorney General and 

the President decide that they want to get one. 

But we might take an option away from them. 

maybe they tvould rather go with tIl-is legislation. 

And 

1-l:R. CARRINGTON: Jeff, I am going on the a,$sumption 

~----~~----------~-. ----------------------------------------~ 
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that the only reason we have thelse t"tlO recommendations is 

,we are strictly Phase I. 

CHAI~~ H~~IS: That is right. 

MR. CARRINGTON: In other words, phase II, we may 

well recommend exactly what 5-815 does? 

CHAI~~N HARRIS: That is right. 

JUDGE BELL: I see. I see. 

CHAI~T HARRIS: The idea being that once we get 

into Phase II,' however, if we miss the chance to make this 

and for .some reason the bill falls through or anything else 

happens, \Ve are left ·.vi thout anything. 

.MR. CARRINGTON: I would suggest we go th~ most 

direct. route, knowing the government. You know they are 

14, . going to get all of the legal counsels out to have their 

15 meetings and everything. 

16 

17 

18 

19 

2Q 

21 

II 

23 

24 

15 

JUDGE BELL: Yes. 

MR. CARRINGTON: And I like the first paragraph 

much better. And also, the firs"t paragraph does not limit i i 

to federal. 

CHA!Rt'AN, HARRIS: Jim V'lilson' s comment on this tvas 

that the first one was less wishy-washy than the second, and 

I don't think ~ve need to talk long distance to him to get 

that .. 

He was concerned that there be some consultation, 

a~d ,I think for that reason, he though t the second was a 

'. 

!T" 
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1 little too wishy-washy, but he wanted to make sure that con-

2 sultation did go on, and therefore was a little uneasy about 

3 the first. 

4 But I think your point, Frank, ans't'lers that, that 

5 it 'is clear that no matter \vhat we see, that the consultation 

fS I will take place. 

1 

8 

MR. CARRINGTON.: CYA is going to dictate it. 

"JUDGE BELL: All right. All right, then you move. 

9 Frank, we go with the al ternati ve I? 

10 

11 

12. 

13 

MR. CARRINGTON: With the single deletion df the 

Us" in "requests". Yes, Sir. 

JUDGE BELL: Yes. 

CHAIR!-1AN HARRIS: Okay. With no further discussion 

14 or objection, we will move along; 5 reads as follows: 

IS' 

16 

"It is recommended that the Atto~ney General direct 

that a career criminal program be developed for use by all 

17 United States Attorneys Offices and the Criminal Division. 

18 

., 19 

20 

2.1 

23 

. 24 

2.5 

The program, most particularly, should provide U.S. Attorneys 

with .criteria to use in identifying those types of Federal 

offenders," it should be, "who are most likely to commit ad-

. Federal or state of~enses if they are not ditional, ser10US~ __ 

incarcerat~d." 

Now l'e.,t me just tell you what Jim Wilson's comment 

was and then throw it open for other • He thinks that i f w~, 

make such a recommendation that we should not tie it up with>::: 

.. ~' . 

33 

1 predicting future behavior. 'He thinks that is a very attack 

2 able position since no one has yet been able to find crite~i 
3 to predict future behavior. 

4 He "thinks we ought to change the second sentence 

5 and tie it to identify offenders who have committed serious 

6 crimes or are recidivists. He thinks that we are on much 

7 firmer ground if we are judging people by their past conduct 

8 than trying to predict their future conduct. 

10 

11 

JUDGE BELL: I think that is very well stated. 

MR. EDWARDS: Yes, right; 

JUDGE BELL: Very \l7e1l stated. Now, let me ask a 

12 question about this. The career criminal program, as I un-

13 derstand it, was an LEAA effort which has been used by the 

14 states.' And I take it from this that there has not been a 

IS' career program developed in any Federal U.S. Attorney's of-

16 fice? 

17 CHAIRMAN HARRIS: Let me ask Alex ~'Villiams., the 

18 Principal Assistant in the Los Angeles U.S. Attorney's Office 
19, 

2.0 

2.1 

24 

25 

to speak to that. 

~1R. ~vILLIAI.'1S: There are two points, Jeff. The 

first is -- and the only caveat. -- I think the idea certainly 

is. endorsable, but two points should be made. 

First of all, you have the Speedy Trial Act. It is 

absolutely inconceivable that any prosectition in my office 

could be put on a faster t:rack away from the others. I mean, 

h 
\< 

. " 

, 
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1 to boil things right down, we are going to trial within a 

2 month of indictment and it is all we can do to get all the 

3 king's horses and all king's men in order at the beginning of 

4 cou;'t, particularly with the international and national con-' 

5 spiracies that we p~osecute in a court. 

6 The second point is almost every major case we han-

7 dIe everr major case we handle -- is a vertical prosecu-

8 tion, and that is the other component of the career criminal, 

9 as I understand it. David, you know more about it than I. 

10 

11 

11-

13 

14 

16 

17 

18 

19 

20 

21 

23' 

24 

2S 

But in the federal system, the fact that we have, 

almost universal vertical prosecution on major cases, and if 

we have, the Speedy Trial Act, it takes at least, two of the 

points that I think are the heart of the so-called fast track 

rib on criminal pJ::osecution in the state's side. 

And I think we should operate ~vi th an awareness of 

that when we 'speak to federal prosecution. 
. 

But beyond '1::i1at:, Judge, I think the answer is no. 

There is not something that I know of that is called specif-

ically a career criminal. 

JUDGE BELL: Nell, the reason I asked the question, 

does it lend itself to federal prosecution? It may not be 

something you even need in a U.S. Attorney's Office? 

MR. WILLIAI.'1S: I hate 'to be whis'cling against the 

wind,' but I thi~~ that is a valid point. 

JUDGE BELL: 

'. 

c 

." ' 

35 

1 recommend something that is not worthwhile. 

2 

3 

4 

5 

6 

7 

8 

9 

MR. WILLIAMS: I end:,rse that thought, Judge Bell. 

JUDGE BELL: That is so elementary. 

CHAIRM1u~ HARRIS: David? 

MR. ~RMSTRONG: I would really like to see the Task 

Force perhaps expand the d . recornmen at~on on 6, which calls for 

the development within the Department of Justice and Informa-

tion, anq I would like to see it expanded to include funding, 

if possible, to state and local prosecutors who develop and 

10 institute or instead of improve .-- establish a career cri 

11 

1% 

13 

14 

15 

16. 

17 

18 

19 

inal program; that this, s;{stem be coordinated' with the u.s. 

Attorney network assistant throughout the United States, be­

cause jOintly they can expedite at a state level a'speedy 

trial artd a fast-track pros.ecut~on ~ . • ~or career criminals. 

"I think you. don't have to tie in a direct request 

that the U.S. Attorneys do that, b . ut U.S. Attorneys can as-

sist state and local prosecutors who do have career criminal 

programs. 

And I would like to see perhaps 5 deleted, and you 

20 expand 6 to read: "-- the development ora department with-

21 

2%. 

23 

in the Department or Just;ce that would . • a~d on an information 

al basi~, and funding, where possible, state and local orose-.. 
reutors who institute programs deal;ng w;th th ~ ~ -e prosecution of 

24 career criminals." 

15 r might even add to that, "And the development of a 

r 
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training program to assist state and local prosecutors. 

MR. WILLI&~S: My only request~ Jeff, would be to 

recognize them.. Nhen you are talking about federal prosecut·~ 

" . ors, you are talking about a nation-wide community of, I 

don't think b,arely -- it is less than 2,000 .. We have just 5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2.1 

23 

24 

been cut ten percent, as have all offices, in overall author-

ization. 

We have in the entire United States attorney com­

munity.:'enough ,assistants that are barely' three times \oJ'hat 
I> 

John van De Kamp has a Deputy' D.A.'s in this county. And so 

when you are talking --

JUDGE BELL: To assist the state prosecutors. 

MR., WILLIAMS:, Yes, I think 6 is terrific. I agree 

with that. 

CHAI~~ HARRIS: Jim Wilson wanted to eliminate 6, 

and his point of view was, from what he can tell through the 

LEAA programs, the people that have the expertise in these 

programs are already to states and that the federal govern­

ment. really has nothing to teach them that they could probab­

ly teach the federal people about career criminal programs. 

And he really wondered \'lhether \oJ'e were just delud­

ing ourselves into thinking we have something to offer here 

when the expertise is already in the field. 

Now that I don.'t know. Dave, do you have a point 

25 of view about that? 
'. 
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!4R. ARl-1STRONG: Well, Jim and 'I talked about this. 

Seven, perhaps, could be enlarged -- I just noticed 7 -_ with 

the exception of wanting to give some special attention to 

the career juvenile offenders. 

I would think that the real need that the federal 

government has in assisting state and local career criminal 

programs'is an informational need more than anything, and if 

we ca~ exchange information as to our prosecutions and get 

the records from'other jurisdictions through some centralized. 

,office, because the response from the FBI and their records 

has not been what it should be, and there would be some major 

12 emphasis giveb to that . __ 

13 

14 

CHAI~~ HARRIS: Well, are you suggesting that we 

do something here like Judge Bell suggested ~oJ'i th respect to a 
IS . 

gun reg~stry, that perhaps there be maintained a Career Crim-
J6 

17 

18 

19 

20 

21 

22 

23 

24 

15 

inal Registry? 

MR. AR~STRONG: It is a tremendous idea. It really 

is. And that is really what ~"'e have been ski.!'ting all this 

time without saying that. That is exaci:ly the point that I 

think Alex and L both are making. 

There ought to be, maybe in the Bureau, some statis~ 

tical data that would identify those people who were appre­

hended and convicted for more than two felonies. And those 

are the earmarked. 

And that would be a regular line, like on the NGIC, 
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that here are people who are targets. 

JUDGE BELL: Recidivists 0 

~1R. CARRINGTON: It appears to me that we are deal 

ing with a concept here -- career criminal -- and it is a 

concept that has worked. And I was wondering if we could do 

a consolidation job and put career criminal as the basic 

thing for the single recornmendatian which would encompass co 

ordination, a registry; if a State Prosecutor's Office didn' 

have a career criminal, then give him the information to 

start it. 

And use the concept of career criminal to involve 

all of the coordination that ~e get to in the recommendation 

on page 9, but just delineate it as "career criminal", be­

cause that is pretty much on the books as far as -- number 9 

is the omnibus coordination bill, but it is limited to feder-

16 al districts. 

17 

18 

19 

20 

21 

2.2 

23 

24 

~1R. EDt'lARDS: Let me throw out one caution. When 

the term "career criminal" and you establish criteria you use 

as to what is a career criminal, you are ~oQking at a crimin-

d d --e looking at the recidivists and ~l history recor , an you ar 

all the qth~r stuff along \0,7i th it. 

If you establish a separate file that you now call, 

d tha4 career criminal, with the number of millions of recor s {r 

~'l J.·n the UnJ.·ted States,. tha~ file will become you have on.:..J. e . 

2S ant'iquated o',ernight. 
D 
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What you have to establish is the ability to get, 

instantaneously, criminal history information from whatever 

jurisdiction, along with the disposition data, quickly and 

4 expeditiously. You have got to be able to assess it and make 

5 
--... 
6 

7 

8 

10 

Jl 

11 

13 

14 

~s 

16 

11 

18 

19 

20 

21 

2.% 

23 

24 

25 

it available to the parties involved. 

If· you establish a criminal history r'ecord index, 

as we are talking about with the Interstate Identification 

Index, you have got the nucleus for doing all the other 

things that you want to do as spin-off capabilities. 

The local authorities have the definition problem, 

then, as: ·tofhat is a career criminal? Because \\1hat might be 

a. felon in one state might be a misdemeanor in another. 

There are a lot of varia. .. bles there that corne into play~ 

So let me' caution you ':vhen you start saying a sep-

arate file. Really, what you need to do is reinforce the 

concept of establishing a good, credible, criminal history 

file, and an index and an access to those records instantan-

eously. . That is N'hat you are 10(.Jking for. 

CHAIRMru~ HARRIS: I guess what was missing when I 

\'ias a prosecutor is you get the rap sheet from the Bureau r 

and there was never anything in the dis~osition column. Fouz 

pages long, and there wasn't;. one disposit.ion. So you didn't 

know whether the cases were dismissed, the fellow was con­

victed and served time, whether ir was a bad arrest, or what. 

MR. EDt'lARDS: Exactly. 
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CHAI:EU1AN HARRIS: . So 'what you are suggesting is 

that we would have everything we needed if our recommendation 

was simply that there should be follow-ups to the ,disposition 

to present so when you get a rap sheet, you know immediately 

who you are dealing with. ' 

E tl The recommendations that MR. EDWARDS: xac y. 

are presently p~nding,would -- the keeping of criminal his-:­

tory record informa'cion. And if you don't have a disposition 

within 180 days, ydll can't disseminate that information. 

All of these constraints that are now placed upon 

us in working in that particular area have f~rced the states 

to maintain t,hat information and establish follmv-up proce­

dures which will insure that the disposition data,is attached 

or that record doesn't go out of that state. 

Those types of things are just coming of age, and I 

think that the things that you are talking about -- career 
c 

criminal programs, pr'e-sentence investigation -- all, of that 

is: necessary through this prt>gram we are trying to establish. 

And if we get the momentum with that program that we feel we 

can and we have an index in Washington for quick access, then 

you have got what you are talking about wanting there. 

That is t-lhy I used the term "con­MR. CARRINGTON: 

cept" at this stage, because wha,:t you are talking about is 

Phase II. 

JUDGE BELL: Nhat I would like to say -- oh. 

D 

, 

I 

~-'------''''''----------------------------r 

'. 
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1 MR. CARRINGTON:' I'm sorry. So we talk about the 

2 concept of career criminal now. Obviously, almost none of 

3 the coordination 'recommendations here are going to work un-

4 less we do have some kind of centralized criminal history in-

5 formation. But that is Phase II. 

MR. EDWARDS: Absolutely. 

7 MR. CARRINGTON: So now we are talking concepts. 

3 And then we get into the meat of it when we get into Phas;e II 

9 and start talking about centralization. 

10 JUDGE BELL: I would suggest that we are going to 

11 get in deep water if we get to talking about classifying cer-

11 tain Americans as career criminals and'keeping a 'file on them 

13 because' this ~dll set 6ff a great argument over what does a 

14 "career criminal" mean; how do you ever repent and get your 

15 name off the list, and all that. 

16 

11 

18 

t9 

20 

21 

22 

23 

24 

. I don't think tbe game is worth the candle. I 

would recommend that we take 7 and we can change it to one 

sentence, and it would be this: 

"It is recommended that the Attorney General di-

rect," .... - they have got the word "encourage" -- lithe National 

Institute of Justice," -- and I realize they have got a sep-

arate board, but they don't have any money except the Attor­

neyGeneral puts them in the budget -- "and other components 

of the Department of 'Justice to .conduct research and develop­

ment in federal and state career criminal programs." Peri:od. 

, I 
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1 And then that leaves it to the Attorney General to 

2 sort of run it and see what they are going to come up with. 

3 But that these thoughts are indeed on it. 

4 MR. HART: Right. I don't want to jump to Phase II 

5 either', but you find that successful career criminal programs 

6 are run by the local prosecutors, usually called the Prosecu-

7 tor's Career Cri~inal Bureau, with the police department --

8 have an input. 

9 But he keeps the records so you can have an accur-

10 ate record when you request i~, because he has got the con-

11 victions and everything else that goes with it. 

12 

13 

14 

JUDGE BELL: Yes. Yes. 

MR. HART: Then you ~·lill separate -all the other 

JUDGE BELL: All this does is reco~~ends to t~e At-

15 torney General t."at he take a direct interest in this subject 

16 including research and development'~ That might g~t to be 

17 funding for us -- be through with it, you see. 

18 CHAIRMAN HARRIS: Jim Wilson felt that in making 

19 such a recommendation as the one that Judge Bell just put for-

20 ward that we ought to have the word "juvenile" in there, be-

11 

23 

24 

25 

cause he feels that the one area of recidivists never gets 

looked at because of the problems with the records, etcetera, 

and that is juvenile repeat offenders. 

JUDGE BELL: I have got no objection to that. 

CHAI~~N HARRIS: Judge? 
'-
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1 JUDGE BELL: Federal and state career criminal pro-

2 grams coming to include juveniles -- juvenile offenders. All 

3 right. 

4 
. 

~m. CARRINGTON: Judge, one point~ I don't really 

5 share your worry about stigmatizing people's career criminals 

6 because the way they can get their name off the career crim-

7 inal list is to quit committing crimes. 

8 JUDGE BELL~ Once it got up to the threshold, then 

9' t1;ley would get off. 

10 MR. CARRINGTON: If t.hey have committed three 

11 crimes and then they don't commit any more crimes, then we 

1% are not worried about them. 

13 

14 

15 

JUDGE BELL: Nell, but they would always be listed. 

MR. CARRINGTON: Only in internal files. 

JUDGE BELL: I have beer. down this trail a number 

16 0,£ times, and I am giving YOQ. ~- I am playing the devil's 

17 advocate. 

18 MR" CARRINGTON: I know. You have been there.· 

19 JUD~E BELL: And you get 0 f f ,;..- what you do, they 

20 call this in Nashington releasing a rabbi ti you release arab r-

21 

22 

23 

24 

25 

bit, and everybody chases the rabbit, and you don'.t get any­

thing done. I don I t ~"ant to run a rabbi t hf.~re if I can help 

it. 

MR. CAP~INGTON: okay. I go along with what you 

say, except I would like a very definite caveat, like we have 
' . 

. 
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under number 3 over here, that this recommendation for re­

search and looking int.o it is to be. considered only a~ a 

stopgap unt·il we corne down to grips with. the real issues tha-

are corning in Phase II. 

CHAIRMAN HARRIS: Frank, what I suggest in the re-

6· port is in our introduction, which we will supply in filling 

7 out these recommendations and putting the support in, that 

8 we give .:that as a given for all of them, that this is'not --

9 that we do not preclude ourselves from taking further action 

10 in Phase II which may in fact be inconsistent or anything 

11 else 'wi th Phase I. 

1% JUJ;lGE BELL: Well, you see, another thing I have in 

13 mind, once this III is set up, you are going to get the in-

14 formation a.·nyway. They can check me in there and find out I 

15 was con'\"icted of three felonies. That will come right out" 

16 ·CHAIRMAN HARRIS: Bob, is there any need to speak 

17 to the question ~re we .getting dispositions now under the 

18 systems? 

19 MR. EDWARDS: You have the dispos'i tion data being 

20 furnished now in the system that is presently being utilized 

21 where states are participating. That.is a requirement, that 

the disposition data must be furnished also before dissemina-

tion. 

24 You talk about releasing a rabbit, Judge. I have 

2S got some real strong feelings that if you are going to do 

' . 
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something with a. career criminal program, when you inject the 

juvenile justice area into the career cr;m;'nal .... ... program, rec-

ognizing that it is a very, very important part __ 

JUDGE BELL: That is like going against motherhood, 

5 the flag, or something. 

7 

8 

9 

10 

MR. EDWARDS: Yes, Sir. 

JUDGE BELL: I know. I see what you mean. 

MR. HART: That is unfortunate, because most of th 

major areas are having problems with the youth gangs. 

JUDGE BELL: There is no question about it. Maybe 

11 we ought to just take this -- I mean, if we didn't mention 

12 juveniles, maybe we would be sweeping something under the ru • 

14 

15 

16 

17 

18 

19 

20 

'21 

23 

24 

25 

you know, wouldn't be making an honest approach. 

MR. NILLIA.t.'1S: ~~lly don't you say just "violent juv 

enile o~J:-enders"? That ~'ll t' ~h . 
• • w~ - ahe ~ e st~ng out of it pretty 

fast. 

JUDGE BELL: Nhat? 

MR. ~vILLIA.&.\1S: If you said "violent juvenile of­

fenders" ;nst~ad o~_ J'ust' 'I . .... - Juven~ e offenders in there, that 

would certainly take that sting away pretty fast. 

JUDGE BELL: It would. 

!1R.NILLIMIS: Beca.use if you think "ga.ngs" in 

this town, that is all you need to do to get everybody lined 

up --' 

JUDGE BELL: Yes. Viole!l.t. 
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1 MR. WILLIAMS: Jeff.' one other point, a quick underl-

2 score to what the chief said. This is definitely something 

3 that is a state-centered ra~~er than federal-centered concern 

4 with career criminals, because almost' every violent criminal 

5 that comes to my office is someone who has built a record on 

6 the state side first. 

7 And therefore, it is the proper locus for keeping 

8 track of these folks. 

JUDGE BELL: Nell, let me ask you this question: 

I have been engaged in, law enforcement activities of some 10 

11 ki~d now about pretty near 20 years, and I never have run 

12. across what a "career criminal l1 is. I am well acquainted 

13 wi th a recidivist. If you are trying' to, it depends on 

14 sometimes yqu say "repeaters". 

IS ~V'hen I see "careerll, I can't imagine anybody making 

16 a career of goinq around beating up people. I think of some-

17 body in organized crime, white collar crime, where you are 

18 making money. 

19 And I have got some doubt that IIcareer" includes a 

I understand about a recidivist 2.0 violent juvenile offender. 

jUVeniJ 2.1 or a repeater. 

. CHAI R!-1AN HARRIS: On the idea, ,if you are a 

2.3 you ,haven't picked your career yet. 

2.4 JUDGE BELL: 'We have been through a time in tvas~ing 

2.5 ton and elsewhere where you have fried to give everything 'a 

.' .-
, 'f 

~.,~. , : .. :\;:;, ::.:!::". ' . 
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1 good name. And I am wondering if ncareer criminal" wasn't 

2 sort of a highfaluting term, instead of calling somebody what 

3, they were, which is a recidivist -- outcast from society. 

4 ~~. Aru~STRONG: We are talking about, really, the 

5' NIJ doing research in this area of career criminal, and also 

6' expanding this directive to go into the juvenile delinquent 

7' who is a repeat offender' of violent crimes. 

8 So that is basically the recommendation, even 

9 though it is two-fold. I think what Jim was saying is that 

10 heretofore there has not been an opportunity to do research, 

11 and that the Attorney General ought to direct NIJ to start 

12. looking into this to see what programs can be used to be a 

13 deterrent in the future. 

14 MR. HART: I know some juveniles that have a great 

15 career in Detroit in stealing cars. I.don't know if you know 

16 it, but you can get twice as much fo).;! a car if you can steal 

17 it and take it apart and sell it in parts. And they can do 

18 that in about an hour. 

19 Go to a nice shopping center and steal eight or ten 

2.0 cars and drive ~~em away, and you ~V'on' t recognize them in an 

21 hour, because there won't be anything left but the frame. 

2.2. And they make a career out of things like this. 

2.3 MR. WILLIAMS: I see tioV'O thoughts, Judge, iI1- re-

24 sponse. I realize that names can be giI!lIt1icks and sometimes 

2S you wond~r what they are telling you. I see the word "career' 

, ,-·~~;~~-".-"<..::;;:;:_,1.'''"'""'':;::;:_~''''~::;.::;::.:x::: .... ~--=-&----, 
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1 telling us two things. 
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One, there are some people, that this is what they 

do if they are loose in society. 

JUDGE BELL: Right, right.·. I agree with that. 

MR. WILLIAL'1S: And secondly, I like the notion of 

career because much of the criminal activity that we are 

concerned about is organized, particularly in narcotics traf-

ficking •.. It is a business, it is a livelihood, it is a hell 

of a livelihood, and we only started seeing meaningful bails 

and meaningful sentence.s in this district ~V'hen we showed one 

of our judges that the crook lived in a lot better house 

tha·n any of he or his judicial £el10'l.oIs did. 

And I think if we focus on the fact that t~is is 

an. economic. activity with an economic impact, and, I think, 

an economic angle at which we can at'(t~ck it, that certainly 

helps focus federal resources a lot faster. 

JUDGE BELL: I am not wedded to my position. I 

just was asking, because I didn't know. What y.ou call a 

punk robbing -- s~atching a woman's pocketbook on a street, 

something like that. I guess that is a career. Could be. 

I meant, I don't know what. 

All right. Go ahead. 

CHAIRMAN HA..ttRIS: The proposal is that we elimin-

ate 5, we eliminate 6, and we have 7 read: 

nIt is recommended that the Attorney General 

( \, 
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direct the National Institute ,of Justice and other components 

of'!=he Department of Justice to conduct research -- " 

JUDGE BELL: And·development. 

CHAIRMAN HARRIS: 
n __ 

and development in federal 

5 and state career programs -- " 

6 

1 

JUDGE BELL: Conuna • 

CHAIRMAN HARRIS: " to include violent juven-

8 ile 

9 

" repeat offenders, do we want to say there? 

10 

11 

12 

fenders." 

JUDGE BELL: Yes. 

CHAIRMAN HARRIS: "-- violent Juvenile repeat of-

MR. ARMSTRONG: I. don I t want to dwell. too much on 

13 it, b~t there is one area that I really think the Attorney 

14 General ought to direct the Department of Justice, and that 

15 is the development. 

16 

17 

18 

19 

2.0 

21 

2.3 

24 

25 

r' am sure maybe we are saying t..~at in 7, but the 

development of an informational package that could be presen-

ted to state and local prosecutors as, one, how to insti""~e 

a program, how to work with whatever existing talents you 

might have to see that a career criminal program gets off 

the ground in your local jurisdiction. 

Some kind of a technical assistance manual or di-

rective, or even training, for that matter . 

.JUDGE BELL; That is what I thought IIdevelopment" 

would include, that sort of thing. 

,1 , 
1 ., 
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MR. ARMSTRONG: Okay'. :' 

CHAIRMAN HARRIS: We can flesh out in the backup, 

Dave, as an example of the kind of thing we have in mind here 

and make sure that is included so there won't be any uncer-

h h not we contemplated that sort of as-tainty as to w e~ er'or , 

sistance to locality or state on how to develop a career 

7 criminal program. 

8 

,,9 

10 

1l 

1% 

13 

14 

15 

16 

17 

18 

19 

20 

2.1 

JUDGE BELL: Just like commentary. 

MR. CAR.~INGTON: Jeff? I would not delete 5. I 

was applauding Judge Bell in Atlanta when he was arguing with 

Jim W'l.lson. ... . I' th~nk ~~is Task Force should be recommending 

direct action rather than research, and I would include Judge 

Bell's language, but I ~lTould le,ave 5 in exactly like it is. 

We are recommendi'ng action, not res,earch. 

CHAIRM1dJ HARRIS: I guess the only thing is that 

according to Alex, what he is telling us is that we are re­

commending something that we are already doing because of, 

the Federal Speedy Trial kcti that we are bringing people to 

trial whether they are career criminals or not in 30 days of 

indictment, and that there would be no way to single these 

people out for any faster track treatment than they are get-

22 ting now. 

23 And since most u.S. Attorneys vertically prosecute, 

24 that we are doing that already also. 5('6-:) that is the only 

25 l4R. CARRINGTON: Okay. 

'. 
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1 
MR. t'1ILLIAl-1S': And ~'l.e sentencing component, Frank, 

2 is a separate reco.mrnendation which I endorse. 

3, 
MR. CARRXNGTON: I would still feel more comfor-

4 table if we at least recognize that there is an ongoing pro­

S gram and recommend that this is part of the thing. Otherwise 

6 £t may be perceived by an uninitiated observer that all we 

7 are doing is recommending research. 

8 JUDGE BELL: Research and development. If we re-· 

9 commended that you put this program in the U.S. Attorney's 

10 Office, I am hearing that it would be a cha~ade. They are 

11 already doing it. 

J% MR. CARRINGTON: Okay, then research and de~elop-

13 ment to fur~~er the programs that are already there, so that 

14 if somebody who ~lTas lqoking at th.is cold hadn't heard these 

15 discussions, it might appear to him that no such program ex-

16 '~sts now, and all we are suggesting is that we do some re-

17 search to see if such a program should be initiated. 

18 CHAIru·~ HARRIS: Well, there are two ways we can 

19 handle ~~at. In ~~e explanation surroudning this, we can say 

20 that we have come to this recommendation because we are al-

.%1 ready mindful that there a~e rather sophisticated programs al 

2.2 ready in place in the federal system, and that might take 

23 away that problem. 

.%4 MR:~ CAR..ql:NGTON: I am ass··ming each of these will 

.%S be annotated in the text -- the recommendations. 

, 
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1 CHAIRMAN HARRIS: Each will. Each recommenda.tion 

" 'will hav'e an introduction explaining the need for it, and in 

3 the conte·xt in which rN'e make it, and hopefully those sorts of 

4 explanations .would appear .. And that might take care of your 

5 problem. 

6 

1 

MR. CARRINGTON: It does. 

MR. STARKA.'1AN: Frank, if I can maybe clear up some 

8 of the confusion, in the u.S. Attorney's Office there is no. 

9 separate program. It is part of the institution f because of 

10 the Speedy Trial Act and because of the limited number of 

II cases, everything accomplished by a repeat offender program 

12 or career criminal program is already being accomplished be-

13 cause of the system. 

14 On the other hand, in the states there are recidi-

IS vist courts, there are career criminal ;>rograms, and all kind~ 

16 of programmatic structures to bring about what the u.S. At-

11 torneys have to do to comply with the law. 

18 

19 

20 

21 

22 

23 

24 

.25 

JUDGE BELL: Nhat Frank is saying is he wants that 

said, and I think we ought to agr.ee now that what we are doinj 

is working on a black letter -- th.at we are going to have 

commentary. And then a lot of these things will be said. 

~.ffi. CARRINGTON: Right. 

JUDGE BELL: I just had assumed that these little 

short statement: we are making are black letter. 

CHAIRtd..AN HARRIS: Black letter. c-That is right. 
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1 . That is the black lette_r w~th the - commentary to follow. 

2 

3 

JUDGE BELL: Follow. 

MR. ARMSTRONG: Hopefully in Phase II that, you 

4 know, recommendations for funding and new career criminal 

5 programs at state and local levels will be part of the recom-

6 menda tion. 

1 JUDGE BELL: Well, they might have some money 

8 around there now. Did you ever think about that? And this 

9 research and development might produce some of ~his money. 

10 

It 

12 

13 

CHAIRl1.AN HARRIS ~ That is why the re~comrnendation 

ty ing it to ~lIJ, I think ,,~_ 

JUDG~ BELL: t'~hy I -put "development" in there. 

CHAI~UU~ HARRIS: That is where ~~e money that 

14 still exists is. 

IS JUDGE BELL: Okay. 

16 

11 

18 

19 

20 

2J 

23 

_4 

15 

CHAI~~N HARRIS: Eight is an either-or, and it 

reads as follows: 

"The Task Force recommends that the Attorney Gen­

eral more fully exercise his authority over Federal law 

enforcement establishment as prescribed by executive order 

11396." 

O.r -- and this \oJ'ould be if you did not do this: 

"In Phase II," and this is not a per se recommendation. Thi 

is like a stage direction, I guess. "In Phase II recommend 

that there be created a director of Federal law enforcement 



'! ..... ,~....., 
----~."" -' ... - ...... -~ .. ~~-----~.- .. -= 
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3 

4 

S4 

fulfilling the same functions for the law enforcement cornmun- ,I 

Ol.· rector of Central Intelligence does for ,the ity that the 

intelligence community. "I 

JUDGE BELL: That executive order 11396, was that 

issued by President Carter? 

) I 

5 

6 

7 

CHAIRl4AN Hl\RRIS: N that was' the one issued by I; 0, 

" , 

i 
I 
I 

, ,~t 
! 

• 

r ,-' 

a 

9 

10 

11 

.1.2. 

13 

14 

lS 

16 

17 

18 

19 

20 

11 

14 

.. ' 

Wilson cops out to having President Johnson and Professor 
. 

peen the author of. 

JUDGE BELL: Wrote. 

CHAIRl4AN HARRIS: And I should tell you, he, said 

h 't keen on either of these. his position was e wasn The 

been the author of and having first one; he feels, as having 

fo,c-~r= all these years, it is sort of a wa tched its it dorman,t 

worthless gesture. 

't f I that th~ DCI, for The second one, he doesn ee 

has a great operational role an example, d he feels that the 

. 'th othe~ components in OCI is in operational competitl.on Wl. _ 

h . no real incen-the intelligence community and that t ere l.S 

. a meaningful, operational way,. tive for him to act 1.n 

He l.. s not up to date on, the DCI. 'I'He JUDGE BELL: 

DC1 now makes a budget for all th.ose people. If you have 

have, a heart, I'll tell you that. the budget, you 

CHAIRMAN HARRIS: You have their attention. 

JUDGE BELL: 

if you make the budget. 

vou have the heart of the mattez Nell, ... 

o 

/ 
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13 

But I would like to know'if it is possible for the 

President to give the Att'orney General, by executive order, 

more power than he now has over law enforcement to the extent 

law enforcement is outside 'the Department of Justice. 

I WOuld like t9 get a legal opinion on that, also 

legal cOunsel. For examr;J.e, could the Attorney General be 

given the direction of the Firearms Agents of the ATF? 

And I will tell you why this is important. If, you 

know, each of these agencies have separate jurisdiction __ I 

remember once -- I may have told you all -- about the bombing 

They had a number of bombings in Miami. And the senators and 

the governor were called in. ,They wanted to send the FBI, 

and the FBI didn't have any jurisdiction. 

Finally they blew the leg off o.f a reporter. I 

sent the FBI there to investigate the violation of civil 

rights of the reporter. 
That is the only way they got there. 

But if the Justice Department had been there, there would __ 

no one had been along. 

Maybe they would have been satisfied if the Attorne 

General sent the firearms people there,. who werf~ given the 

author:fty by law over bombings. 
I wonder if the President 

could do that. 
I never thought of that before. 

MR. CARRINGTON: Judge, I agree with you. I think 

14 we are on murky ground in either one of these. 

1S is clearly a Phase II issue. 

. 
I think this 
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t 
tl1\'O'[RIS Yes I think in Phase I, we CRAIRMAJ.'l o.~: • 

2, 
could simply reinforce t,he already existing order,. 

But you 

If we want to do anything further, it 
3 are absolutely right. 

4 is Phase II, Frank • 
. HR. CARRINGTON: If we. want to go, I would go, for 

5 

6 

7 

8 

9 

10 

11 

12. 

13 

lo
'n black letter would spell out 

the first paragraph, and even 

a little bit after the period, after "'11396" to the effect 

, shar~ng of information, things like that. 
that coordinat~on, • 

Because this really means nothing to the novice 

reader, and an awful lot of people who are going to study' 

go
;ng to look at the black letter and then go on to 

this are ... 
'l_'hey are not even going to read the aImota tior. • 

the next one. 
I would go with 1, but 

So if we are going to go, 

14 with an elaboration. 
I believe ~e would be better off not 

15 

16 

17 

18 

19 

2.0 

21 

12 

%3 

%4 

15 

JUDGE BELL: 

and I w, ill tell you why. 
to go with ei~~er one, 

MR. CARRINGTON: I do, too. 

This would be a signal in Nashington . 
JUDGE BELL: 

tt' ready to take somebody 
that the Attorney General was ge ~ng 

else's turf. 
d t t n argument over nothing. 

And this woul s ar a 

l 'k Washington, this would 
You know, a turf-conscious place· ~ e 

h
' ton Post or the Star as(soon as 

be a headline in the Was ~n9 ' 

d
' t as soon as it le~ed out. 

we put it out, turne ~t ou --

would be leaked out by tomorrow. 
In fact, you ~ill see ,it c> 

It 

out no\V'. (Laughter), 

...,...,.".. --.~-.... ,~""~"~~' 
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And everybody would say, nOh, the Attorney General 

is ~etting ready to move in on somebody." 

MR. CARRINGTON: More than tha t. 

JUDGE BELL: That· is not what is intended. 

MR.' CARRINGTON: Hore than that, if everybody t'lho 

was going to read this was Ron ~trogen (ph.), we wouldn't 

have any.problem, but somebody would read this second,one 

casually and think, nOh, they're starting a police state, now 

A national pdlice force." 

JUDGE BELL: Yes. 

~m. CARRINGTON: That is what I thought at first. 

Then I went back and read "federal". I think we ought to 

save this for Phase II. 
, 

MR. ARMSTRONG:' Maybe Phase II ;5 the . • appropr~ate 

15 place, but I think this task force has discussed time and 

16 

17 

18 

19 

2.0 

2.1 

12 

23 

2.4 

2.S 

time again the importance of having one single office and in­

dividual responsible for the federal law enforcement effort, 

and if nothing else, we ought to say that at this stage, 

whether you can recommend that to the Attorney General or not 

I think it is an expression of our findings. 

JUDGE BELL·o •. 7ell T - 1 . n I _ am perrect y w~lling to say 

that at the proper t;meo I th ht h . ... _ ouq t. at was proper :E,or the 

second, for Phase !'I. I b l' th e ~eve at very sincerely -- deep-

ly. But we \V'ouldn I t ~lant to jus,,: say that ~.,hen it can't be 

accomplished. I thought Phase I dealt \'li th things the 

.1 . '. :'~~~~,. :2"~.--··:,:.:"'-,~;"' .. :-,, ~== ~ '.~ ,~~_., __ . __ ~_ .~~""''-h_'_ ---'---~-''''''''"-~'_4''''_~_£ #*~,~~~~~~~~,...,....~ .• 

.. , 
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1 Attorney General could do now. 

2. CHA;rru1AN HARRIS: That: ciscqrrect, that Phase I .are 

. 3 things that the Attorney General can do wi thout asking for 

4 any' legislative or funding changes •. 

MR. EDWARDS: Could I suggest, if you look at item 

number 9, which goes into some of ~~e specifics of the coor­

dinating ·.role of the Depart.Ttlent of Justice, and you go into 

8 some rather detailed state.-rnent about the need for coordina-

5 

7 

tion at ~ederal, state and local; if you ended up with a 

10 statement -- a kind of reinforcement statement that the 
\ 

11 Task Force recomn'lends in add#tion that the Attorne.y General 

12 

.' 
N 

more fully exercise his &u:thority over federal law enforce-

13 ment establishment as prescribed by executive order. 

14 Now, what that will do, \vell, that .'Nill insure the 

lS coordination and the involvement of the federal entities with 

16 state and local entities to accomplish TNhat 'Ne are trying to 

accomplish, because most of the effort in the violent crime 

18 effort has to come at the state and local involvement. 

19 So that way, you have put it in perspective of what 

20 
IL::\, 

is the role of the 'f~deral goverI'l_Ttlent in dealing wi th vioJent 

21 crime. So that might. be one answer, is combine the tTNO to-

gether. 

23 JUDGE SELL; But wait a minute, l1r. Director. Tel-

24 ling the Attorney General to follow an executive orders is-

25 sued by President Johnson years ago that I have never read, 

. , 
... ~~"-:-,.<-,,,, .... ,,, ... ,,,.; .. ~~,,, 

,'~"I , 

, 
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1 in the first place, tnere are a lot of things that have hap-

2. pened in the past that I .don't agree with. And I am too old 

3 to start endorsing things in blank • 

4 I have never seen that order. I have highest re-

rI... oe sa~ e wrote' it. But when 5 gards. for Professor T.T;lso· n. tt • d h 

6 

7 

8 

9 

to 

Johnson was Pre~ident, things were a lot different in our 

country than they are now. 

MR. EDWARDS: Maybe we ought to. concentrate on ite 

number 9, then, and leave number 8 alon'e at this point. 

cgAIru~~ ~RIS:' Why don't we pass 8 and look at 

11'9, and see if 9 standing alone accomplishes most of it? 

12 

13 

14 

JUDGE BELL: vfuat the sentence is on is just on the 

same thing apout this order. Go ahead and coordinate it. 

CP.AIR~1 HA~~IS: why don't we look at 97 Nine is 

15 spelled out in a little more detail, and it reads as follows: 

16 nThe Task Force recommends that there be establish 

" ed a Law Enforcement Coordinating Committee in each Federal 

18 distri.<;:t. It is the Federal district around which the Fed-

19 eral courts and prosecutorial activities are organized. It 

20 ordinarily will be the most practical geographical unit on 

21 which to base Federal, State, and Local cooperation, unless 

22 two ore most districts within the same state decide to form 

23 a single Coromi ttee. 

24 "The Committee membership sl:lould include the prin-

2S cipal Federal, St;p.te and Local law enforcement officials in 
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1 the District. The united States Attorney should take the in-

1 itiative in ~e formation of the Committee, but participation 

. 3 should be voluntary and cooperative .• 

4 ·1I~.1any districts already have Federal-State-Local 

5 Committees of one type or another. Where that is the case 

6 the present proposal is intended to build upon, not replace, 

1 such effQrts. Each Committee should concentrate on the par-

8 ticular law enforcement needs of its district, which will 

9 vary substantially from place to place. Nonetheless, there 

10 are several requirements that should be met by all ~ommittees 

J1 including: 

11 Ill. Mem?ership. The Committee should ha'tle as mem-

13 bers the 9heacs of all the Federal, State, county and munici-

14 pal prosecutorial, law enforcement, and correctional agencies 

15 

Hi 

17 

18 

19· 

20 

21 

2% 

23 

24 

25 

and offices ~lith significant crimina.l jurisdiction in the 

district. 

"2. District Plan. The initial activity of each 

Committee., after organizing, should be to formulate a local 

la~oJ' enforcement cooperation plan. Such a plan would identify 

the law enforcement needs and priorities within the district, 

and the area s 'N'here improved Federal, S ta te 8 and Loc al coop~ 

eration would be likely to produce .the greatest public ben~-

fit. 

"3. Subcommittees. '~ach Committee should estab-. 

lish subcommittees on subject areas of the greatest 

-, 
"~..:=:: ",a;_n~",:_::e~ .. ~=~..---." -~--'~""~~~t%_ ......... :-.'-\~ ... ,,,~_, ~ .. 
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will be appropriate to create are :"~"-"'~ 

"Violent crime, drug f en orcement, crime prevention, 

economic crime and fraud. 

Role of the United States Attorney. The At-

torney General should direct 11 . a United States Attorneys to 

participate in the formation of La E f w n orcement Coordinating 

Committees in their districts. h T e U.s. Attorney should be 

required to report to the Attorney G 1 enera on the formation 

of suc.h a C.ornmi ttee and its anticipated activities. In ad­

dition, periodic progress _ ~eports should be required." 

The reason that it is spelled out in that rather 

lengthy fashion compared to the h - ot er recommendations is 

that recommendations that f d e eral, state and local people co 

operate are a dime a dozen, and this is a more particularize 

re'commendation, and for that. reason it' was thought that it 

would be well to spell out . exactly what we had in mind here. 

HR. LITTLEF'IELD: I suggest in the commentary, not 

necessarily in the blabk letter, th.at . they put "principals 

only", because if you don't, by the third meeting, you have 
, 

got a PFC from eacb outfit coming. 

JUDGE BELL: I think you ought to break this up 

into black letter and commentary, and make the black letter 

=" 

, " 

f 

, 
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t3 
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15 

16 

17 

18 

19 

20 

2J 
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24 

25 

tees that you ought to say, "The United States Attorney," com 

rna -- this is the second paragraph -- "acting on behalf of th 

Attorney General," comma, "should take the initiative .in the 

formation of 1:.'1e committee. I' 

We are just getting ready to change all the u.S. 

Attorneys. I don't know hwo they are in most states, but in 

ours, ~'1e have got tw'O people who have never had a criminal 

case getting ready ~o go in. I can't imagine the veteran 

state prosec:utors runnl,ng over to his office. 

MR. LITTLEFIELD: Maybe t~ere will be some federal 

money. J_udge. Then they will run over. 

JUDGE BELL: No, I mean you have got to be. practica 

about these things. In a year's ti~es, some of these new 

people, you know, will be really good. But right now, in a I 
mini-phrase, we already have a committee. But the 0.5. Attor} 

ney, the way I operated with my agent, he was the highest rep 

resnetative of the Attorney General in each district. And if 

we had some kind of violence or whatever it was, I would al-

ways put the United States Attorney in charge. 

Now, when a u.S. Attorney, he or she forms these 

comriii ttees, ~ve ought to say that they are acting on b.~half of 

the Attorney General, and then you will get more cooperation. 

~ou will get a lot more response out of the local people if 

you do that,. 

'. 
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JUDGE BELL: Because they'd really like to be 

deal.ing with the Attorney General, and in some states it's 

the State Attorney General that's in the matter, too, you 

know. We heard testimony from the Attorney General of 

North Carolina on -;"at. So I' ld ak h ....".. ~ .... ou met at suggest~on. 

That will greatly strengthen it. 

t-lR. STARK~l&'l: How does it help to have the 

correctional personnel involved? 

JUDGE BELL: ';'lhere is 1:hat? 

~:tR. STARI(HAN: Under II Hembership ." 

CHAIRl-! .. Z\.N HARRIS: Under "Hembership I" i?aragraph 

1, right here. 

JUDGE BELL: You $ee, I don't know about t!1a.t. 

-:::'.:.t. I S a gooa' _ .... o·~nt. r-" • 'T 1 L ... .... ...ny co .. .;e na~le a,J. t;1.ese gec!jL:? 

::e' really ought to be talking to tIle talk people I .and ~'ie 

can't have everybody there. Let's see. ~ve've got 

Federal, ~'1e've got State, we've got county, we've S'C1: 

municipal. ~vell, in Atlanta, 1:.~at means you've got ::.'-le 

traffic prosecutor. 

C ... 't:.-.. :\I~_~~,':\' .. ,. H ... ...,RIS '. ......... h 
:1r..=~ lOU'._ l. l;;;fll.nX tl at ~ .... b.,at you could 

say, very frankly, is simply 

JUDGE BELL: \'le're supposed to be meeting about 

V'iolent cri.:ne. 

CHAI?.1·L~'1 HARRIS: is '-appropriate o=ficials" 

and leave it to t..~e,tr.S. At.tor!1ey to figure out who it is. 
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JUDGE BELL: ~'lell, I know our prosecutor in 

Atlanta wouldn't meet with the prosecutor in the traffic 

I court. He'd say, "Well, I got sotr:ething more to do than 
·1 

be doing that." 

MR. STARKHA.t.'l: But that ~.,ay you're going to get 

a different composed committee in every district. 

CHAIRl·IAN HARRIS: But that's not, I guess, 

necessarily a bad thing. The idea here is that the 

federal establishment ought to pay some attention to the 

local community's idea of how they'd li}:e ,their··la\., 

enforcement resources used. And they each may 'have dif-

ferent priority areas, and they each ~ay have d~fferent 

personali ties and' players, ~"hich ~.,ill be important. So 

you're right, it may end up wit.~ different formations for-

each one. But I don't see that that's necessarily a bad 

thing. 

HR. HART: I do, based on 29 years, and I'!:'. t:vit!1 

~~e man from Illinois. If you do that, ~~at's exactly 

I 
! 
! 

I 

;.,hat you're going to have, a committee based on that man's: 

I 
personality, unless some State's Attorney General or so~e i 
police official or county -- or scmebody. So you'd 1 
better be a little more ~'pecific. ! understand what you'rr.o: 

saying. But you'd better name some parcu-neters under which 

to form·this co~mittee. 

(2011 234·"''''33 

CHAIRHAN HARRIS: You know, there is a vehicle 
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~':·-·~--~l vehicle, 

2 in this. 

that Dave's familiar ·th w~ , that might be helpful 
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The Department. already -- through the offices 

of the Criminal Division -- has the Executive tvorking 

Group, , composed of District At torneys, Attorneys General . , 
and u.s. Attorneys. 

And they might be an appropriate liaison 

rnechanisim between the Depar~~ent and these groups to 

ensure ;~hat that didn't ha.ppen. 

JUDGE BELL: Didn't I set that up? 

ME. AR!-1S TRONG_·. ·0' Yes yd' d , ou ~. 

JUDGE BELL: I think I set that u~. 'T'hat d ' ':' - oesn t 
get down to the la f w en or,cement peop le __ 

Yes, it does. Yes, it does . . 

I 
i 
I 
i . 
I JUDGE BELL: 

Louisville in ; ... ':) 
... '-0 

Do }"OU have the Chief of Police in I 

HR. ARHSTRONG: Absolutely. 

JUDGE BELL: O' d n, you o. 

~·1.R. Aru'1STRO~jG: Yes. He doesn't corne. I 

I 
I I·IR. HART: That's his nrobl =' ern. I 

indic.t:ed I 

I 
~·!R. A.~··!S'T'RO~·TG o· - -~ ~'le 11, that's because I 

him. But -- the 'blueprint is already there, ana 

JUDGE BELL: It's, ~'1ho' s on t~he team, \.;e' re 

talking about. 

[·m. AP.NSTRONG: Yes. ... th· nk 
k ~ , as Gen. Edmiston. 

pointed out at our last h ' . • ear~ng, the blueprint is ~~ere. 

NEAL R. GROSS 
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~h'J.·s Task Force to tell the , 100kJ.'ng for is for ~ What he s 
1/ 

l.• n the black letters, "You are ~.he 
Attorney General, i 

II; 

enforcement officer of this country -- \ chief la\,l 

.' " JUDGE BELL: 1100 sometnJ.ng. 

HR. AIU-1STRONG: "00 something. tJI.ake j. t manda-

Attorneys participate, and where tory that the U ~ S • 

~~ese local, federal, state coordinat­
possible, initiate 

. committees, and do so 
ing, la~ enforcement coordinatJ.ng 

., 1 an" as quickly as you POSSl.O Y c • 

I think that's probably -- if you were to 

-' that ought to be 
develop ablacf letter, recornmenaatJ.on, 

it. h · and ~tls already in the 
The blueprint is t ere, -

Department of Justice. 
How the COI!'.mi ttef~$ are to oper-

the Executive ~'1orking Group, ate and to feed back to 

is set up, it just takes 
those problems ~- the machinery 

"G' do it " ~~at leadership to say, -0 _. 

I 
i 

I 
I 
I 
I 

JUDGE BELL: All right. t;;ow, should the correc-I 

tional ag~ncies be in there? 

l,lR. AP.l·1STRC:::IG: 
;n the original blue­It's not ... 

print. 
. ac.1dendum, I S~?pose. This is Just an 

that? 

(2021 234.4433, 

Are the probation officers in 

!,lR. AR!1STRONG: No. 

ST"'RK~1Al."i: Should t.~ey ",,",," 0 
be? 

JUDGE BELL: - the J' UY"V' ~ They're unc.er -.;; 
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1 There's a man back there that wants to say 

2 something •. 

3 MR. CHAVIRA: Thank you very much f'or allowing 

4 me to speak. For the record, my name is Ray Chavira, 

5 County Commission on Alcoholism. I'm also a County 

6 probation officer. As a person who testified at the 
, 

7 gang violence hearings in this county in October, and also 

8 at the violent crime hearings of four days in January with 

9 :-Ir. -- also testified, and as one t'lho appeared before r..~e 

10 ~-1ayo~' s violent crime hearings in the community' in 

11 January, I'd like to offer so~ething with respect to 

12 incl uding the communi ty • 

i 13 Hy suggestion is this. I haven't heard ~oday --: 

14 

15 

16 

17 

18 

G 
19 

20 

21 

22 

23 

24 

25 

although I w'asn I t here all the morning -- any discussion 

about alcohol, -alcohol-related crimes, specifically. 

We talk about guns, but not about the liquid ins~rurnent 

of death, with so many people. 

JUDGE Sr!LL: That's p.ot why ':'Ie' re having ~his 

Task 20rce. You might aSt-lell get on the track. Ne'r.;: 

not running an alcohol co~mission. 

~1R. CHAVIRA: I understand that, sir .. Hay I 

explain this, though, that --

JUDGE BELL,: ~'le' re studying violent crime I and 

we can't divert our attention no'tv to that. 

sornethi:lg to offer on ~liolent crime? 
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lent the crir.~, they're alcohol-related, sir. Especially I 
I 

with the 15 to 24 age group, which is the prime recidivistj 

. 
group. 'That's the future of America that we are really 

concerned about, it seems to me. 

'We're also concerned so much that perhaps ~~e 

should relate it to the 1984 Olympics which are about to 

I 
I take pl'ace in this city, than in the state. It seeos to 

I me that ~'1ith the loc,ale of the Olympics be,ing in Los i 
, I, - b'asl.' cally ~h·e Coliseum area, ~'/e are l.n grave &~geles, ana ~I 

danger if we don I t move no,~" with respect to \.,.hat ties our 

kids together, IV. • "'hat m. ak-es tn .... _m redivate so much, and ~"hy 

all this relates to minority crime --

I 
I , . 
! 

i 
JUDGE BELL { \'le really can't take any long sta,tel 

- you. ' You stood up back there, and I caused rnent !:rom 

this, because" ,. I sal.' d you hac.l sOr:1ethincr_. to sa'_i. 

you wan ted to say something about what \'le were talking 

about, ~.,hich ~.,.as federal-state la~'l enforcement coordinat­

ing COIl'.I!U, ttee " To testify, you have to get ?er~ssion 

from the staff. 

HR. CHAVIRA: Thank you very much. 

JUDGE DELL: No,.,., do you have sornethintJ abfJ'.!.i: 

putting?robation officers on the cor.:rnittee'~ 

':':e \.,ere really on. 
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~·1R. CHAVIRA: I would suggest that the chief 

probation officer -- although in this state it's a county 

function, it I s not a sta'te function -- that perhaps the 

alcohol progra~ coordinator at the highest level should 

be involved, since it directly impacts most crimes, 

especially ~"i th young people. 

JUDGE BEL!,: Yes . ~~ell, it's helpful to get 

~~at view, based on your experience. ~~d what about the 

parole, prison administrators? 

~.!R. CHAVIRA: There you are. Probably 't.J.~e 

correctional people, and in this state probation is the 

correctional agency for' all juveniles, are deeply involved~ 

They get to live ~·/it.:t the ~."a=d, or the prisoner, Hhatever 

I 

you want to call him. It·,.,oulJ seer.l to r:1e that the~l hav~ I 
I an a\.,.ful lot to say. Tradi tionally, t!1ey' ve been left outl 

of the process. 

JUDGE BELL: Okay. Thank you. 

~lR. Aru·!S TRONG : I think, to come back to that, 
I 

I don't see the role of a correctional officer as being I 
of an investigative, prosecutorial type, ~~d I just don't I 
think to add them to the existing frame\'w'ork of these 

cor:unittees tvould be of any benefit. 

CHll..IruJ.ll.l.;' Ili\,RRIS: Nell, the, toJ'hole question I 
/1 

guess ~'ie ha~Te. to, first consider is,. do ~ .. ;e \"ant to make a 

br.ief recoIr'.rnendation or do we ~~ant to have a detailed one, 
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as thed:aft is? If you want to make it brief, as you 

suggested, Oave, just saying to the Attorney General, 

"This is something ~fOU ought to tell your troops to march 

to, ,If and t.."l.en there is this, existing mechanism, the 

Executi';e Working Group, ~ ... hich has a blueprint, and let 

the Atto~ey General, through his Criminal DiVision, work 

it out, t..~at's one approach we can take. 
~o that's, I, 

guess, t..~e first question. Do ~"'e wan't a short " black 

let;ter stat"!ment, a la t.~e one YO'\l said, or do '.-Ie "\.;ant 

this more detailed plan? 

JUDGE BeLL: I favor the black letter. 

we can put (iJomething in the commentary. Fo..bout tHO or 

three different ~"'ays t..;'atthese things have been set up. 

c.,9:AIRN.A .. '{ H.=\...'RIS: now about t.~is? If we ,vent 

wi th the black let.ter one, I could go back and ;vork 'tvi th I 

I the Assistant Attorney General in charge o£'Crininal 
1\ 

I Division,:·Ir. Jensen, and have him help me flesh OU" tll"j 
commentary, "hich "ould explain the blueprint that alreadYI 

l. exists and the mechanism that has been successful in the~' ',I 

past, ttf ,'lhich Gen. Edninston r~ferred at our last hear~ng. 

JUDGE BELL: Sornetning'like that. A,nd these 

things \<!ould vary, d~pending ont-he way you __ 

CHAIR!:t;...N (~~).=\...~IS : And I t.~ink there is fle~d­

bility built into t..~.3.t r.taster plan •. 

\-) 

HR. Al-U:iST~O~:G: I t.~in.k t:he" th.rust:;::;;;! :t:::1; 
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testimony we received is that it has to be a mnndatar, 

participation by the u.s. Attorneys. And _...:-" 

JUDGE BELL: That was the ~oint that Gen. 

, will never De set up, Edmiston made, that these thl.ngs 

Attorney Gene.t'H.l dire (:]ts , they won't \'lork unless t...'1e U. S • 

h U S _~ttorney to get into it. orders tl: e • • M. 

we're t+ying to ac~omplish. 

Tha t ':3 ~lhat 

CHAI RHAN HARRIS: So then 'tie \l1oul d h d lIe a v~ rY 

short statement basically that 

~articipate or to formulate direct U"S. Attorneys ,to I:" 

, . h mmentary wo could such cornrni ttees ,a.nd then l.n ,t e co. '!ite 

, ~ 1 that already the E:{ecuti're Harking Group and the moce 

exists for irr.plementing such tl1ings. 

.rUDGE BELL: += ' '9uddin' J is thq t The proof o~ t~e _ 

thl.s nas... _ . , ~een c .. oina.. an nearly three 'jears, and j list hq1le 

3 ~ f 95 _~ederal districts. I,J, 0 

Dave caulC. probabl~' S":'v.:; .'~:.1 

a_ number, af those 30, how many are affected~ A lot .less 

than the J.,O. Some are mere shells 'flh ich O.re do ,nan t. 

Ju~GE BELL: Yes. 

~1R. EDt'lARDS: Hot to belabor it, but that's the 

+= c~utionar: h · T_ guess, \-There I' :nconcerned, ... rom a ,~ t .. long I 

l' d statopents an~ standpoint, that i£ you give gene:ca_J.,ze 

24 it I)eing inter-I 

25 preted as just a shell. - • +-1-.e' result of it Ls t.hat .-.nc. '-..... . 

,'. . 
. '·'··-"-~-~:::·'<"~~~;~~--=~,~-'~,~~~z..~~~~d;1-..r~~ __ ... _-.,... 
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it ends up just a shell. And the purpose here is to 

establish enough of a guideline so that it can't be sub-

terfuged and it can't be circumvented. 

JUDGE B,ELL: That bothers 1'ae. 

CHAI Rl1Al.'l HARRIS: tvell, I can tell you this. 

I kno~'1 t.he Associate Attorney General, if there were one 

recommendation he'd like to see in Phase I, ,it is this. 

Because I've known him for years, and ever since he 

assumed his new position I this is all he's been i,-;hisper-

ing about, is that this ought to be a responsibility, and 

t..~e (j. S. Attorneys ought to be selected I and they ought 

to agree in advance to participate, as part of their 

job performance, that the job of U.s. Attorney includes 

this function. 

And :t know, even in advance of bur recommenda-

tion, in interviewing O.S. Attorney candidates, this has 

been an area which has been discussed \·,it.." them, ::::l.:'.t, 

"We will expect you to do this kind of· thing- •. " So 

MR. ~-~TRONG: It ought to carry one of the 

highest priorities of this report. If you're really 

talking about h01;1/' the Attorney General can effectuate 

better coordination, so we don't lose people in the gaps 

of the systems that are created, the federal and state 

systems, it ought to carry one of the highest priorities.' 

Ahd I think the short cOInl-nentary I the short bL'. -::k letter, 
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: the views of the Task Force 

paper on this gives a pretty 

':lk the language in, lI acting 

':1eral ll
, will get more done 

i-Tell, ~le certainly can make 

that's exactly What's inten-

is being told 

~ation also is a spin-off from 

and it reads as follows: i 

;;,at the Attor:ley General 'I 
ram of cross-designation of 

I 
: Assistant District Attorneys I 
which would likely 

1-off of the success that. 

in San Diego, and u.s. 

• iego told us they tV'ere having 

·'rogram .. 

iio~V' about striking the last 

. 't think it really adds any-

?rograrn of cross-designa~ion 
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1 
of Assistant u.s. Attorneys and Assistant District 

2 
Attorneys,," Period. Is tn,eJ:'eany problem with that? 

3 
JUDGE BELL: Since the public's going to have 

4 
this, why don't we take out the word "experimental" and 

5 
say, "Assistant District Attorneys and state __ " 

6 
l-t~. LITTLEFIELD: 11_- prosecutors II, or some-

..; . 

7 thing like that? 

8 
JUDGE BELL: . "State prosecutors." See, it's 

9 
not clear to the average reader ,,,hat "Assistant District 

10 Attorneys" means. 

11 
CHAlm.IAN HARRIS: "State or local prosecutors." 

12 
In some instances they're state and in other instances 

13 they're local. 

14 
JUDGE BELL: Yes. "State and/or." Okay. 

15 
CHAIRHA1.~ HARRIS: Take out "experir.tental ", and 

16, 
Bill's suggestion is, we just put a: period after "state 

17 
or loca,l prosecutors" and end it there. 

" .:: 18 
JUDGE BELL: Yes. That,' s covered by the ~-:crd 

/ 
19 '~expandn. All right. Good point. 

", 
, .. 20 . 

CHAIRHAN HARRIS: If no one has anything fur-

21 theron that one, the next one reads, "Current estil;tates 

.. ' 22 indicate that the FBI tal-;.es 25 d~ys to process finger-
1\ 

23 
print identification requests", t.hat should read. "The 

.. 
24 

Task Force finds th\~s<.response time to be far too great 
'.'-~' 

25 
and recommends that the Attorney General urge the FBI 
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Director to take all steps necessary to hasten the pro­

cessing of identification applications." 

JUDGE BELL: I ,;V'ould take out the, "finds this 

response time to be far too rrreat". :;I I'd say, "Task Force 

recommends" • I don't know \"hether it's too great or not. 

It's according to \.,hich \'lay you're 1 ooking at it; which 

end of the gun are you on? If th i ey ve got to have 1,000 

more people to give you faster service; they haven't got 

the people. 

CHAI P,HMf np-..P..RIS: In talking to the Bureau, you 

kno\OT, they get requests'from people who need these things 

for cl~irnina.l, and I think i'n order to cet a . -' l~cense as 

a lanGlscape architect in !-lontgomer ... v County, - they run you 

through this sy;tem also. And I think the Bureau recog-

nizes., and have 't:oldus, that there are '·'avs • N _ in \"hich they 

could prioritize such requests so that tn' e _ criminal 

requests took significantly less than 25 v;orkincr C:;: •• ~ - -----
JUDGE BELL: Hell, you haven't . sa~d anythinq 

about criminal la'" in here. 

CUAIP~1L~:r HARRIS: tolell, , . .,e could r, "Current 

estimates indicate the FBI takes 25 days to process 

finCi'_erprint __ " "Tt.. T . .. .I.e asiC Force finds tn';s ... ;response ti.:1e 

in crimi.n.9-l cases to,' be far t 00 great", if that explains 

it' sor:;e,;V'ha t io 

JUDGE DELL: tolell, are 'o'e cal"l d \. e' on to make a 
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finding, or to make recommendations? 

CHAIRNAl~ HAR.RIS: Recormnendations. 

JUDGE BELL: I'm not going to be in the position 

to criticize the Bureau. I know all hotv they operate. 

I've been in the Fingerpri~t Bureau. And it would take 

more people than they ha:ve nO~l, and they've got a lot of 

reasons ~-J:hy they can't, give you better time. Hhat\ve want 

to do is do better, not criticize. 

NIt. CARRI~~GTOI:i: Jeff, does the Bureau have a 

priority system? 

JUDGE BELL: They said they'd pU't 0 ne in. 

C.'HAIRNJl.J'i HARRIS: I believe that they do have 

a priori t~{ system. 
I'm not sure, in practice, exactly hmi 

it '-lorks, Frank. 

HR. CARRI2-TGTOH: I think \'Ie should d.efinitely 

, go on record that an~{ criminal request comes ahead of a 

landscape artist. Let him ''lai t arou.."1.d for h~5 license a 

'-lhile. 

JUDGE BI:LL: Nell, let r:'.e give you all a hypo-

thetical. 
Suppose "-le passed a lat-l/ Congress passed a la~v, 

saying that you had to "lait 15 days be f 9 re yOU could pur-

chase a handgun, and that the Chie.tofPolice of Detroi't 

had to be noti=ied, and you t-lait 15 days. Hell, the 

police might \'la.':7:. to get somebody's fingerprints. 
They"d' 

have that nan's fingerprints. 

] (2021 234-4433 
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that you had to be fingerprinted to buy a handgun. Well, 

now, all of a sudden they may have a lot more business 

than they have now. 

And what I'm saying is, until they can get those 

fingerp.rints on a computer, which 1.' s my d un erstanding they 
>i 

do not yet have., it's going to take some time. So I 

think criminal law ot:/.ght to be the priori ty .' But suppose 

that they got so far behind they couldn't respond to the 

application ·to get a gun 11.' cense. I d ' on t 'van t toge t 

them in such a.bind that they can't function. 

HR. Aru·lSTRONG: ~ve 've talked a lot. about the 

fast track needed for criminal apprehension and prosecu-

tion. This. seems to be one that melds into that overall 

reconunenda.tion that in the area of criminal fingerprint 

identification. the Task Force t-;ould recommend that a 

priority be developed within the Bureau for a system 

created whereby local and state latv enforcement author­

ities could have a better response -- I don't know how 

~.,e would t'lord t..~at -- or imme"T{ate ........ response to the 

JUDGE BELL: ~'n~ll,! 'm in comp le teagreernen t. 

All I want to do is just take out ~~e finding of fact, 

t.,hich is that \'le flo' nd th;s t" b f ... lome to e ar too grea t ~ 

I I m suggesting that ~ve haven I t had any e,,~idence on this, 

and tV'e don't know ,\-,hether it's too great or noto 

12021 234-4433 
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1 see, then, Judge, is the recommendation read as follows: 

2 "The Task Force recommends the Attorney General urge the 

3 FBI Director to take all steps necessary to hasten the 

4 processing of fingerprint identification applications." 

5 JUDGE BELL: I would say, "to substantially 

6 reduce this delay." That's what I'd say. 

7 CHAJ:ru·lAN HARRIS: "To urge the FBI to take all 

8 steps to substantially " 

9 JUDGE BELL: "Necessary to substantially reduce 

10 this delay." 

11 NR. STARKHAN:' That's a finding of f,act that 

12 there is de~ay, Judge. 

13 CIIAIRH .. i\'~ HARRIS: ~' To substantially reduce the 

14 time necessary to process identification applications." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

... 

JUDGE BELL: I guess there is a fin,ding some-
.\ 

, .. .,here that it takes 2~) days .Ot..~eI1~ise I' how would ~'le 

know it? Somebody said it. 

Do ~.,e know that? 

CHAI~·1A1i HARRIS: Yes. 

(tIR. ROSENBLATT: The Iden1;:ification Division 

said it tock·about 25 da~·s. 

JUDGE BELL: Well, it wouldn't be a finc;1ing to 

ask them to reduce the 25 days., would. it? 

HR.. EDWAlIDS: I think t..~ere's a need to empha-

size the responsiveness to the crimJ.nal justice 
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applications. I think that that's necesary. Because I 

do know that the response time that. we're getting, 25 

days is minimal, in terms of working days, that we're 

. getting the information back from the FBI. And in a 

criminal justice environment, that's just not acceptable. 

JUDGE BELL: t'lhat sort of form is this? 

~1R. EDWARDS: When the State of Florida, for 

instanc~., subrni ts a fingerprint card --

JUDGE BELL: Oh, it is fingerprints you I re tal}~-

ing about? 

HR. Emvlo.RDS; Yes. To the FBI, in getting a 

response back on that individual's r~p sheet, sorretimes 

it. extends beyond 25 "vorking days. And tha.t' s just not 

acceptable in a criminal justice type of application. 

And I think the E'BI \·,i11 agree that it's unacceptable, in 

terms of that type of response. 

The problem is that they have been inundate~. 

The work is extremely heavy. And the priorities are s;.:chl 
I 
I 
I 

that it may not be looked at in terms at a Bureau prio=itl'; 
i 

JUDGE DELL: But is it your understanding t~~~ I 

they have so fa~ not computerized the fingerprint file? I 

~1R. 'EDt-iARDS: There are two applications ).;:.::.:.-:.: :1. 

the Identificati,on Division. One application is proc;s-

sed whereby they use what they call th~ finder syste=r 

\':hich is a classification rn'echanism where they ru.'"l i-::. 
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through a computer and it's automatically classified and 

then goes into the file. The'NCIC, which is the computer 

system 'tdthin the FBI, the for't'Tarding of that information. 

over to that system has not been 't'lorking as 't'lell as it 

should. 

~he project that I chair under that committee, 

that II~, allows us to minimize the response time by 

establishing an index within the computer. But I still 

feel that the Task Force has an obligation to ,point ou~ 

that la"l enforcement and criminal justice nationally needs 

to reduce the response time for criminal justice" applica-

tions and it should be given a priority vTithin the Id~nti-

fication Division. 

~~o't'l, some of these t."'1ings, are not going to be 

solvable overnight, as '-Ie' knOtoJ', in just about everyone 

t'le're talking -- but that's one where there has to be an 

a~'lareness that criminal. justice needs that inforrr:ation in 

a priority mode. . Now, I can't say that that's the case 

today. 

CHAI?J'!AH HA.R1US: One of the things that you get 

from ",atcbing TV, I)think the public w'ould be shocked to 

learn t.1.atthat' s the response time. It usually seems to 

be that you make a phone call, and the information is 

im..tnediately available • I'men you consicer the Speedy Trial 

Act, I guess it's possible to hypothesize cases in '-Ihich 
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1 you're required to go to trial before you get the finger-

2 prints back. 

3 MR .. Em'1ARDS: That's not a hypothesis, that's 

4 fact .. 

5 ~m. HART: Well, I think, in large measure, the 

6 priorit;y may be established by the local authority. Based 

7 on experience, we've had suspects locked up, got the print 

8 and as fast as we got it on a plane dOtID to Washington, 
; 

" 
9 the Identification Section would match the prints, if 

10 possible, and call you back within hours. 

11 I think in many cases the local authorities do 

12 set that kind of priority, and the FBI t'lill listen to that 

13 if it's urgent. 
" 

14 HR. EDWARDS: Right. 

15 JUDGE BELL: Didn't they trace James Earl Ray 

16 in just a 

17 NR.. HART: Certainly. That r. 5 ho\o1 it ,'[as done r 

18 as a matter of fact. 

19 JUDGE BELL: As .fast, almost, as you could t-..:..rn 

20 around. They can 00 it, but they have to prioritize. 

21 I·IR. HART: Right. The local authorities have 

22 to prioritize. The FBI~'Iill respond. For instance, all 

23 people that carry guns concealed in 1·!ichigan are finger-
" , 

24 printed. l>.nd the FBI is given t1,lcilt. There's three 

25 sta~es, in taUdng about -f::'te gun specifically. If you 'ere 
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going to purchase -- want a license to purchase a gun, you 

go· to the county, and the county clerks gives you a p~rmit 

Onee you buy it, and you live inside the cit~{ limits of 

Detroit, you have to have that gun registered. Not only 

do you have the person I sprint, Q,ut you . have the gun print 

because the gun is fired. Then the FBI has both your 

print and yopr gun f s print, so to sP~':'1.~ .• 
1 

S~ the local authorities do set the priority of 

hm·lt..;"ey \'T~~nt this done. So-­
\i 
II 

~~HAIru·1AH HARRIS: Bob, is it your recommendation 

that ~ve sini.pl~l put the \olord "criminal" in front of 

"identifica17ion applications"? ~'7ould that take care of 

your problem? . So it 't'lOuld read, "The Task Force recom-
~ c ~ 

mends /th~'~'Attorney General urge the FEI Director to take 

all steps necessary to substantiully reduce the delay in 

the.processin<; of criminal identification applications." 

JUDGE B~LL: Okay. 

CHAI ru·1AN Hll.RRI S : Ok~f> 
,,~~,) 

~~d let me just ask you 

ona thing. Do ~'le \'lant to have the Attorne~l General urge 

the FBI Director, his employee, or subordinate, or do vte . 
~.,ant to have hin'. direct t..~e FBI Director? 

r·!R. ED:·7AP.DS: ~lell, I think Judge Bell, r:1.upe a 

ve~.l valid point. You I ve got a tremenclous reSOU,l:'ce !'rob-

lem t~1ere, in order to solve the particul<;tr problem. Jmd 

just an &\·/.3reness on the part of the ,I?o't'lers that be, that 
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this is something that the criminal justice con~unity 

'desperately needs is going to have tremendous impact. 

But I can tell you for sure that if ~"e came out '.-lith a 

dictate or dire.ctive or ,.,hatever, there's no one that can 

be waved that's going to solved the problem overnight. 

~'le r re talking some long-range planning to sol v~ that one. " 

CHAIRI·!;.1,N HARRIS: ~'1ell, the only reason I bring 

this up is, ,.,e \"ere talking about the need to have the 

Attorney General as the la,', enforcement coordinator, and 

the boss, so to speak 

JUDGE BELL: tie 11 , let's take out the , lIurge 

the FBI Director". Just say, IIrecommends that the 

Attorney General take all steps necessary." Because the 

FBI Director is working for the Attorney General, after. I 
all. I don't know a better ''lay to say it than you had J. t , 

'but if you could construe that to mean tllat he's just 

urging, he doesn't have authority,ana. that 
' .. \ 

l~t's jilst 

say that he, IItake all steps necessary". He's going to 

take it up with the Director any..'1ay. 

CHAlm·IAH HAJ.'1..-qIS: r.laybe \'le could take fi ve 

minutes, Judge. 

(Brief recess.) 

CHAIRHA..'l HARRIS: Okay. :r thin}; Gary has a 

last comment on the one ''Ie just left off \·1ith, is that 

right, Gary? 
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84 
~m. STARI{HAN: Yes Th 1 

• east point is limited 

to fingerprints, but I've heard complaints fro'm 
prosecu-

tors in rural communities confronted . 
WJ.th state speedy 

trial la'tls that they can't get other 1 
ab results back from 

the FBI fast enough. So ! wonder ~f thO • ~s ought to include 
other lab tests, or there ought 

to be a separate recommen-
dation on handwriting analys~s, 

- for example, or blood 

smears, things of that nature, or just generically, lab 

tests. 

JUDGE BELL: 
That's called technical services. 

There'~ nothing wrong with' 1 . 
J.nc udJ.ng that in here, if 

~.,e can disconnect it-from the 25 days. 

CHAI RHAl'1 lIARRI S : 
He can put a separate sentence 

in there that speaks to that point. 

JUDGE BELL: Y es. 

r-IR. LITTLEFIELD: 
Yes, let's do it that way. 

JUDGE DELL: 
Or you'd take OUt the ref-=rcnc~ to 

25 days .and just group it 11 
a together. But you just 

YOU've got the point. 

ClIAlruOOl H21.RRIS: 
The next one reads, "The Task 

Force is generally pleased t.,ith the, k';nd 
.... and quality of 

training pr~gr~ms the Federal Governrn'~nt 
... provides to 

23 law enforcement personnel ancl 
recommends the Attornev 

24 
.4 

General cor-tinue to make these. qrograms 
,'_ - available where 

25 possihle to state ~ 1 
ano 0 ocal criminal justice officials." 

OJ 

/ 
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Now, I guess this i p another one that Gov. 

Thompson ~'lould say,' "You're just painting over the paint." 

JUDGE BELL: \'lell, I \'lould agree \vi th him. 

l-1R. CA..-q,RI~lGTON: I'm not sure, though, because 

the cutbacks in funds -- I thinl~ the. "'vhere possible" 

qualifies it. But since ~~ey are cutting back so drasti-

cally, I thin.."<. it '·s wori:h .a place in there. That's not 

just reiterating an ongoing 

ClIAIP.lvlAN H}..RRIS: I think one of tile things t..'1at 

you have to keep in mind, the FBI Director said to us, ~~d 

has in fact told the Congress "that if his funds or cut or 

he doesn't get his appropriations, the first place he's 

going to cut is in the .area of training pro,ri.ded to state 

and local people. He's made that cut, or he's informed --

and I don't kno'v \'1hat DEA'S position is. They have a sub:: 

stantial investment in training local people, also I 'N'hethe 

that's ",here they ~'1ould choose to make the cut. :3ut; at 

least that has been said publicly, I:!' kno,v, by the FBI 

Director. 

JUDGE DELL: Well, more than that.· This is very 

important, no\·'. 'Hr. Armstrong told us at the last meeting 

that he thought it ',vas important to train more prosecutors 

in the Departr..ent of Justice Trial Advocacy Institute. 

I agree "lith that. I can't go alonc:r ';'li'th anything thut's 

going to dismantle these programs. t'_nc. 'lJhat I would do I 
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I move that we expand them, that ~V'e don't talk about 

holding what ~I}'e have; they ought to be expanded, if we're 

going to do something about crime in America. 

We've been criticizing the governors for not 

building prisons, and the local police chiefs for not 

6 hiring more police officers. Now we're up to the time 

7 

8 

9 

10 

11 

12 

13 

14 

15 

when we've got to -- we're up to the -- so to speak. 

Is the piederal Government going to go out of business, or 

are \I}'e going to do ~.,hat \.,e ought to do'? And h t at means 

we ought to offer all the training we can. . 

I asked the FBI Director if he could train more 

state and local police. H 'd h b . e sa~ ~e el~eved they're 

training about as many as they could, but he didn't say 

any tiling about cutting back. Ct' 1 _ er a~n y lile ought to keep 

that going, and, if there's any ~'1ay to expand it, \..;e ought 

16 to expand it. 

17 

18 

19 

20 

21 

22 

23 

24 

So I think this is where \Ve can do' sometllins 

positive •. We can recomrn.end more t .. ra~n~ng, more than we 

L-1R. EDWARDS: .I think it goes a step furt' ner, 

there ,Judge. . I think_ it's not 1 t . . _ on ~ ra~n~ng, I think 

~~e support services that are furnished by the FBI have 

been a tremendous aid to local la,v enforcement; specifi­

cally, the training, crime laborat·ory systen, the criminal 

,j",ggntification area, the NCIC, all of those support 

(, 
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2' believe Judge Webster answer.ed. when I asked that question 
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in terms of priorities, ~lhen he testified, that ~"ould 

have to be considered in an overall departmeptal or 

Bureau priority list. But I think where ~"e can recommend 

is that all of the support services be -" amplified to 

assist 10c;3.1 law enforcement, and not just the training 

area. 

JUDGE BELL: I ~"ant to tell you all a story. 

The point of this is". we shouldn r t be timid about law 

enforcement •. I ~.,as directed by t",~e Pres ident once to cut 

the budget of the Justice Department by two percent in 

money and ·manpm·ler. The whole government ~.,as ~nstructed 

to do that. 

It turned out I \l7as the only Cabinet officer to 

carry out,the order. So I had to cut the FBI. 

called over to the Senate, the Appropriations Ccr..mi ttE:!~3 • 
.. 

And one of the senators asked me if I' d takeJ.1. leave of my 

senses. And ± said, "Nell, I vlas ordered to cut the bud- . 

get. " He says, 1I~'7e' re not agreeing to cut the size of the 

FIB. Don't be telling us anyth~ng like that. You can be 

under all the orders you I;.,ant to be. under, but ~le are 

restoring these people." 

They ended up by giving me more than :J: had the 

year before. 

(2021 234·4433 
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Congress is. 
They know' that the American people Want good 

law enforcem~ant. 
These are the sorts of things the 

Federal Government can do. 

Ther'ederal Government can do 
precious little, 

but the things we can d 
0, we ought to do. So I think 

You ought to stre th ng en this, Hr. Director. 

CHAIRHAN HlUmIS: 
What I hear is, \-1e could 

change it as follows: "The Tas.k Force ' feels that the 

training and support programs provided by tlle Federal 

Goveznrnent to local la~17 enforcement are v;tal 
... and recom-

mend that the Attorney General 
continue these programs and 

expand them· ~"here Possible." 

JUDGE BELL: "To the e.'V't""'nt ...... possible. " 

CHAr ru·lAU HARRIS: "]\-nd expand them to the 
e={tent Possible. If 

~IR •. A.R!·1STRONG: Excellent.' 

CHAIRNll.N HARRIS: 
// 

contr~v~:rsial, but it' s one f 
o the areas I left Atlanta 

~;i th not· kno~o]'ing \"hetl, ler to f;511 or 
... cutb'ai t . And I 

figure":; :r' d ....' . ... pu '- ,~t ~n anc see T.::ho' S 
going to sa'lute. I .t 

reads: 
I' Gi ven the limited amount 

of resources availa~le 
for federal training efforts, 'T'as'~ ... 

the_ ''- l: orce recor..mends 

that the Attorney General see 
that dome·stic lal;·, enforce-

24 
ment officials are afforded fir~t' . , 

... . pr~or~ ty for training 
25 and opportunities before these prograns 
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foreign la'\'1 enforcement officials. \I 

HR. Aru·1STROHG: . I won't salute that one. 

JUDGE BELL: I move ~'le strike it. 

HR. ARHSTRO!~G: I seccilid t..1.at. 

89 

JUDGE BELL: I'm not in favor of telling 

Seotland Yardt'le couldn't train a fe't-; of their people 

eve~y year, that's all --

CHAIru·1h'1 HA...1UtIS: He' re not telling them that. 

r·m. LITTLEFIELD: I think it's especiall:, 

. vlhere training narcotics i;.t.portant in the source countrl.es)) 

officers from the source countries nO;'l 

JUDGE BELL: That's right. 

HR. LITr;:LEF ...; : lET D It I S reall'_, vi tal to keep 

local lieutenant or serseant that up, rather than to some 

that \varits to get a, trip. 

HR. ARl>lSTRONG: Tl1.is is mine'. 

l:1R. ARHSTRONG: ... ITI_, h";,s is the one that! proposed. 
-,:1 

You .cnovl, ... , g";ven 'the training at' QU;antico of a sergeant 

in narcotl.CS, or _ . ' sergeant in robber.'_, or burglary, versus 

f=roIa Scotland Yard, Judge, I really think training soneone _ 

has ";s on the <lon1estic training 0:: \'le ought to place our emp.. ... 

. h state and localities throughout our m.;n officials l.n t. e ... 

the country before > __ _ ?·.'e q;ve ~ny }-.ind of consid~ra tionto 
~:. "j 

training SOllie international police departr..ent. 
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recognize that through Interpol andtl'irough Scotland Yard 

that ~ve' ve got rna, J' or contacts for . 
l.nternational crimes 

that take place in this countr~.r. 

1/ t.'tat .. e ought' to make it a .... I prl.orl. ty to train our people 

But it jUst seems to me 

first, ~nd t .... here Possible in<::lude foreign countries for 

training. 

JUDGE BELL: How many foreign police does the 

DEA train? Nho knot'/s? 

aR. Im,UGER: 
Approximately 900 per year. 

JUDGE BELL: 900 per'year. .Ho~v many domestic 
officers do t'le train? 

I 
Can you identify yourself for I 

CHAIP..!,!A&.'I HARRIS: 

our reporte,r? 

HR. KRUGER·o "1 
~y name is Joseph Kruger, 

Drug Enforcement Administration. 

JUDGE BELL: IIo?T rn- d . ". c.ny omest~c-_ 

HR. KRUGER'. 'In r"'s 
• ~ ponse to your question, 

18 approximately 3,000 domestic. 

20 

JUDGE BELL: '3,000 do~.'ast;c. u 
......... .. Ot·, mtlny of our 

19 

Is that in~lud~d in the"3;Ooo? How many of our own 

21 people do vle train? 

22 

23 

24 

25 

(202) 234-4433 

~1l~. KRUGER'. In' all th ' . 
• e tral.nl.ng programs? 

JUDGE BELL : Yes., 

~IR. KR.UGER: Al)Oro" t 1 00 
"' • .ama e y .... 0 to I, 000 0 

JUDGE BELL: 800 to 1,000~ P~d 900 foreign. 
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tvell, the number at Quan1:ico I foreign I would be far less 

than that, but I don't know the number. 

Do you know, Fraru~? 

~1R. CARRINGTON: Not o~fhand. 

JUDGE BELL: Nobody here from the B~reau. 

The Chief's a graduate. 

~m., HART: Right, but -- there were three or 

£~:lUr in our class I a couple from Central America, on~' 

from Europe and one from the Islands. 

~·m. Aru·1STRONG: I guess we ought to determine 

tv'hether 'they pay their O ... VIl ".'1ay or not, or do ~'le pick the 

tab 'up? 

CHAlru,~,T. BELL: I don' t kno~'l, but. I ~'lant to say 

that --

!viR. LITTLEFIELD: I'm sure we pick up th~ tab. 

It's the AIr:e.rican ,·lay. 

JUDGE BELL: I ~'lant to sa¥, ,I started out eli~ 

morning \V'ith my tie clasp on I from the Academy. I 

'II 
decided I'd better take it off. Somebody ~ight think 

something about it. 3ut tb.ey do a fine job. Then the 

Glencoe la\l1 enforcement training center is another place 

,;:nerethere's a lot of training going on for other 

agencies. 

I do not believe it's a good i:hing to make this 
H 
II~' if 25 recornmerida tion I for another r,e ason. (II don't thiill" ~le' re 
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so impoverished in, the Great Society i' or whatever it is 

we call ourselves Jnow, that we can't do both. And for 

that reason, I \~·oul.dn ~ t t'1ant to say it. 

HR. STARKt..!.k'{: Besides, if the previous recom-

mendation to eYnand the pr . f .-~ _ ogram ~s ollowed, ,then this 

.... lill be moot. 

JUDGE BELL: Good point. 

HR. Aru-ISTRONG: Except ~V'e did not earmark. the 

expansion to be for our mm domestic. lat·." enforceme,nt agen­

pies. 

JUDGE BETT.- It's f d 1 ~ a e era program. That 

\V'ould be' for both .. 

~.'l:R. Aru,IsTRm~G: 1I~'lhere possible, state and 

local officials." Are ~"e, by saying that, excluding 

foreign governments~ I'm going back to 13. 

MR. EDt'1ARDS: Do \Ve have any data to support 

JUDGE BELL: I \'lould leave that 1; ke "'.... ' ...... ~ ... ~s. 

But, see, we're not training fore~gn.. . .... You Just throw in 

a fe\V'_ This is sort of an international cooperation. 

~'d hate ~o see u . ~ say someth~ng in a report that reflec-

ted adversely on our friends in other countries. This is • 

very important in drugs, in addicting drugs I that \17e have 

good relations with these other countries. 

It IS ve:::' important in regular law 

but not so much as in drugs. 
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HR. ARH5TRONG: If a motion to ~li thdraw is 

""~ I' been convinced. appropriate, I thiI~ ve 

Z,IR. Em"TAP.DS: Second. 

cmu: R1'11'~'l HARRIS: Then \,re' 11 cut bait on thi,s 

one and move on to the next. 

JUDGE BELL: You can put something in the com-

tary about it. oen , I didn't know we had 900. 

going pretty stfOr?g. 

That's 

CHAIR.!·I.AU HARRIS: The nex't one reads: 

1 suffered by victims of order to alleviate the prob ems 

the. Task Force recommends that the Attorney violent crimes, 

to play a leadership General di.rect each u.S. Attorney 

role in victim advocacy by making appropriate changes 

,.,ithin his or her office and by placing this issue 011 the 

orooosed La,,, Enforcement Coordinating agenda of the _ ~ 

't.. s" Corr.nu. ... ee • 

~·lR. CARRINGTON: 

J.' n his oi;f.ice. If A.."ld that can be ciS -up a victim advocate 

appropriate or not. If he' s d~~al:ing primarily ' .... i t.'l. non-

. te '-lon' t h~ve ' tn'ings, then theiVictim aavoca violent crJ:.:r.:e . 

much to do. If he I s like in AX'i,zona dealing, ~·Ti th an 

the vid,tim advocate ,.,ould' Indian reservation, then \' 

probably have a Lot to do. Bat {'t I s kind. of wishy-w'ashy 

at this !,'oint, "making appropriat$ changes." Just tell 

vJ.·ctim advocate, him, "Slat up a " c·ma.~ .let the victim 
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2, 
JUDGE BELL: iV'ell, you I ve got five of these 

3 things here in a rO't .... 

4 
CHAIRH]\..N HAIUUS: ~·1aybe we ought t:o take them 

5 
as a group, and ~ ... e can roll them together. So that ''las 

6 the first one. 

7 
The second one reads: 

"In recog7 .. 1i tion of the 
8 

fact that victims of Violent crimes have a vital.interest 
9 

in t.~e, Outc:one of their cases, the' Task F'orce recor.:mends 
10 

that the Attorney General direct each United States 
11 

Attorney to insure that victim input in viOlent crime 
12 . cases is soliCited prior, to making a plea offer to ~le 
13 

defendant. The victim input is not 'co be binding on the 
14 

governnent, but is an additional fa,ctor to be taken into 
15 

account in determining ~'lhat would be an appropriate 
16 

and j~st plea offer in a case." 

17 
The next one: 

"In order to insure that a 
18 

balanced preSentation is made to the judge prior to sen-
19 

tencing, and to thereby insure that informed sentencing 

20 can be accomplished, the Task Force'recommends that the 

21 Attorney General direct each United States JI.ttorney to 

22 see that Victim impact statements are filed prior to 

23 sentencing, '"ith the pre-sentence report officer and the 

24 sentenCing judge in appropriate cases invol.ving violent 
25 crime." 
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\ 
And the last one in the victim area is: li'In 

light of the recognized need for protection of v.ict;ims 

of violent crime, the Task Force recommends thr.it th.e 

Attorney Gener~l announce his support for a victim~; Bill 

of Rights. n 

now, just brie;Ely, let me tell Yf,)U "..,hat. Prof. 

t'lilson '.s comments 'vere, and then we can go on. H.e was 

against the Victims Bill of R;ights. He thinks i i: 's too 

unspecific, and "'lould not adopt that .recommenciation. Ile 

had no problem 'toiith victim impact statements in appr 9pri­

ate cases. He felt, on the question of getting' the 

victim's input ~rior to a plea, that he' wanted to mru~e 

. sure that ";e limit it to individuals and not corporations 

or businesses. And he had no problem ~.,i th 15, th~ leader­

shiJ? role in victim advocacy. That ,·;as his position on 

those. And nO"l that they're on the table, "'1e can --
Ii 

.. ~:;::; < 

JUDGE DELL: I ~ .. ,ould lik~ to see· ·us ~';ri ta one 

sentence on these, all of then together, in \'1hich the 

Attorney General ta}~es notice of t.~e problem of the vic-

tim of crim.e and. issues guidelines or promulgates SomE! 

sort of statement on the subj ect4'1'hat' s \'lnattl'le 

" Attorney General is going to do anY''lay. You can I t put out 

• t' th' Cl.· fl.' C r.£e
c
" 's croine: to call in . anything lJ.}.:e tilJ.S, .1.S spe .• ~ .;J -

somebody in the Department and get then to call you, 

probably I a:la they'll sit dm·m and \·:rite out sometJ.'1.ing. 
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1 And all we need to do is just mention this. Could you 

2 write ,out -- give us something like, by the morning, just 

3 giving us a sentence? 

4 !.1R. CARRINGTON: Yes. 

JUDGE BELL: Sort of a policy statement. I 

6 think that's the "'lay we ought to do it. 

1 CHAIID·1,&"1 HARRIS: So is it the consensus that 

8 'tve want to hold this over? ~'le'll briefly consider it 

9 to~orrO't." and .. · .. e I 11 "lOrk on some language encompassin'J 

lO these concepts I in 25 "-lords or less, in the "'lords of 

11 P illsbtlJ:"l..l 

12 JUDGE3ELL: What do'You call this general 

13 subject? Victim advocacy? So--

14 HR. EDtlA?J)S: EO':'l about \'Ti tnesses? 

15 HR. t-lILLIN1S: Yes. I think you probably can 

16 figure it to be victim/\·ritness ever~lhere it's used. 

17 HR. STAIUG·IA1:l: Does that mean all T,·Ti tnesses I 

18 or victims \o[ho are \'1i tnesses? 

19 H .. -q. CARRINGTON: I think it ~eans both. VeJ:"l.! , 

20 very fe~'l caSes I you're going to ha va a victJ.m who isn't a 

21 \.,itn~ss. 

22 :·lR. STP..P.KHl>.J.~ : Lots of federal cases i clocup~cnts, 

23 witness 

24 JUDGE D:CLL: "J You have to be a vi cti;'1 and a \'li t-

25 ness, is what they' r~ saying. t'ihat you're.' reall~' asking 

(102) 234.4433 
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1 
the Attorney General to do is to set up a victim advocacy 

2 
program -- adop-e a victim advocacy program. 

HR. CA.l.'1.P..!HGTOi::j: That! s correct. And then I'm 
3 

4 
going to c!"me ba.clt at you, of course" \',i~ my accounta-

5 
bility for the Parole Board. But that's Phase II, so we 

6 
can defer that. 

JUDGE BELL: You vlon't have much trouble with 
7 

rna, I don't think, on the Parole Board. But that's t"hat 
8 

9 
't'le r re really asJ.:ing the A'I7torney Gene,rOll to do. 

CiiAlru .. lAN HARP.IS: Next I T,.;e r re up to 19, since 
10 

~'1e' ve moved through thispackag'e of victim' issues. 
11 

Nineteen: "In order to insure that judges have 
12 

a complete picture of the defendant n ,s past cona.uct before 
13 

14 
inposing sentence, the Task Force reconunenc.s that- the 

15 
Attorney General direct federal agents and the U.S. 

Attorneys to collect and bring all relevant information 
16 

to the court's attention w'here it is not ot-her,-lise :::)rovi-

18 ded. " 

19 
JunGE BELL: Not-T, is this not a good exart1!?l'e of 

20 
carrying coals to Ne~"castle? This is 't'lhat's done every 

21 day. 

22 
ellA! ru.1AN IIARRIS: I think not. Al'1.d le t me 

23 tell you 

JunGE BELL: I represented a man, a def:endant, 
- 24 

25 
not long ago. And they had more about him in the probatio 

(lOll l34·4433 
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report than he was gui~ty of, not less. 

CI-lAIm·iAN HARRIS: i'lell, this is intended to 

cover t...~ose instances in which the probation report does 

not have~dequate information. Very often, busy proba-
, , 

tion officers simply take at face value,-, it seems to me, 

the defendant or h 1 s 1 ... a~"Yer' s version of the facts and 

the defendant's background. And often, busy Assistant 

O.S. Attorneys and bU~y federal agents are not ,terribly 

interested in' investi,p~ time in a case at th;s' ... point in 

the proceedings. 

And this recommendation . s~mply says, if it's 

provided by the probation report, there's nothing to do. 

But i . '. n til0se J.nstances ~.,here J.' t . ~sn't provided, it's the 

... to insure that the U ',S. Attorney ~'lho has a responsibil ;ty 

material is forthcoming. 

JUDGE BELL: This doesn r t have to do ~'li th vic-

tims in th~ .. ·s area? This is 

CHAIRHAN HARRIS.' N r 0, this is 

JUDGE BELL: This is t .. "ne full . p~cture? 

cmuru,li\.l-J HA1~ ... ""'TS·. Th . ... ~ ~atrs correct. Background 

~r ~t s relevant ~-of the defendant" . - . , all this is saying 

is, if the ... oeople " _ ~'lno are su_oposea~ t b o e doing it, the 

officers of the court, the probation deoartment f _ ., or one 

reason or another, doesnrt do it, that the u.S. Attorney 

ought to take it upon himself or herself 

NEAL R. GROSS 

(202\ '234·4433 

COURT REPORTERS AND TRANSCR"BERS 

1330 VERMONT AVENUE, NW 

WASHINGTON, D.C. 2000S 

to supply that 

J 
1 r 
i 

I ? 
I 

I 
i 
f 
! 



r , . 
I : 

• i 

t i 
1 ' 

\ 1 

7 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

-, 16 

17 

18 

19 

20 

21 

22 

.. 
23 

24 

25 

[
"==~"-~~~~-~-~ .. "-'-' -=.==--===-.~-.-=~----- .... "'--'---

. 99 

information so the court has it before sentence is imposed 

JUDGE BELL:- Well" ~V'ouldn 't it be better to say, 

"to take care to ,see that the cour~ has the' information"? 

I think it'd be too bad to have. to add three assistants 

Attorney 's office to collect this informa­in every U.s. 

tion. You,' re duplicating \OThat the probation officer does, 

complete duplicat~on. . ~'1hat you're doing, you're rr.onitor-

ing the probation .officer.· 

CHAIRI.'1AN HARRIS:. Well, the recor.tmenda tion here 

was only to do it in cases in which it's not othenTise 

done. I 

JUDGE BELL: How would you kno\OT it wasn't other-

wise provided ~f you didn't collect it? 

CHAIRHAi'>l HARRIS: Well, you usually get a copy 

of the probation repor , as t a Prosecutor, at some point. 

And if it looked like a slipshod job, it would be your 

th do somethinq, I 't'1ould imagine. responsibility to, en _ 

Alec, db you have anything? 

I·1R. t'1IL:LIAr1S.: I think the therne that Judge 

Bell said, and masterfully, consolidating the last four or 

five or six, or h,o~>1ever many it was; issues, by using the 

term II victim advQ1cacy , ... II len-ds ;tse1f here, and I 'tvould 

use the term of II sentencing advocacy". 'And I do think 

so~ .. e sense that ~~ere's some variance in tha t tn9re' s ... 

the practice in the Department. ll.nd there's room for .the 
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1 Attorney General to set a standard of sentencing advocacy 

2 that Would assure -- and I think "assure lf is an acceptable I 
3 \OTord 

assure ~hat all appropriate information is brought 

4 to bear at the time of sentencing. I think 't'le need to 

5 .define that that is among the, obligations of a prosecutor, 

6 because I do think on occasion it is overlooked. 

7 JUDGE BELL: That's very good to ti1ink of it.in 
8 terms of sentencing advocacy. 

9 
HR. t'lILLIAHS: By the 'tV'ay, I' m going to also 

10 recommend bail advocacy at a POint, because that's 

11 a.nother ill-practiced art in some areas. 

12 
JUDGE BELL: Hhen are we going to get to bail? 

13 CHAr ru·1k.'I HARRIS: Hold on, Judge, \,le're almost 
14 there. Bail is going to be a Phase II issue, and I don't 

15 mean ,to 

16 
JUDGE BELL: All right. We·ve got victim advo-

17 cacy, now we've got sentencing advocacy, and 'V'e' re getting 

18 ready to get to bail advocacy. 

19 
CHAIRl-lAN HARRIS: Not today, but if you hold 

20 on -- we're not going to miss bail. 

21 JUDGE BELL: All right. 

22 
HR. WILLIAl'1S: One technical point, Jeff. I 

23 \vould recoll'Jilend on 19 that we strike the words "federal 

24 agents", because first df all, most ~ederal agents, or 

25 many of them, don't answer directly to the, }I.ttorney 
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Genera.l yet, and secondlr, sentencing and courtroom func-

tions are really the respons·ibility of the u.s. Attorney, 

and it's our responsibility to marshal the appropriate 

federal agency resources. 

CHAIRHAL'l HARRIS: t'7hat I would hope, Alec -- and 

they tell me I'm supposed to be a good delegator -- that 

maybe.you could provide the language that you spoke, on 

the page, and we'll be,able to -- you and I will work on 

that tonight. 

Twenty: "The Task Force recommends that the' 

Attorney General 't'lork with the ap~ropria te governmental 

'authorities to make available immediately abandoned 'mili-

tarybases ,and other federal properties for use by states 

and localities as ~orrectional facilities." 

:-1R. STARKI·!A:.'i: I think you I ve got the cart 

before the horse here. Isn't it necessary to determine 

't'lhere the facilities are, whatkir:ds of costs are in~TOlve.cl, 

in rehabilitating them, refurbishing them for inmate 

suitability, dete~ining whether the individual states can 

bear the operational costs, and amass that kind of infor-
. 

mation before anY'kine of recommendation of this nature is 

made? 

ellA! RH~.N !iARRI S : Well, I think not. Right now" 

I don't think this prolJerty is available. There are a 

nurr.ber of Iocal jurisdictions 't'lho indicated to us in 

" ,.-
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1 informal conversationst.hat they would be delighted ,to 

2 have the opportunity to use these facilities. Now, there 

3 may be some sta.tes 'to/hich t..'1e costs they don't Hant to 

bear, or ~~ere are other impediments such as the ones 

5 that Gov. Thompson mentioned, in terms of where the site 

6 is and the impact on the community. But I think that \vhat 

7 the Attorney General ought to do is deterrr~ne the avail-

8 ability of this land -- and I can guarantee you some of 

9 it will be accepted by stata jurisdictions --

10 JCDGE BELL: tve don't \Vant them to accept it, 

11 though, al\·lays. I mean, this is a ver.:." poor solution to 

12 a bad problem. 

13 GliAIru·1]. .. a Ei]'..RRIS: But the problem is that if 

14 prison construction -- someone asked Gov. Brown this, th.is 

15 morning, 1I~'lhat are you going t.o do in t!1e interir.1.? It 

16 takes five years to get a bed on line." And we're not 

17 suggesting this, and I guess our cornmentary could rnab::: 

18 clear, that .\.,e I re not suggesting this as an al terna ti ve 

19 -to sta,tes facing the!., responsibility for having adequate 

20 !lriSons themselves, but merely that in an eme=genc:t' 

21 

22 

23 

24 

25 

'situation -- and I think it's fair to characterize the 
• 

correctional system in the United States in tha.t way --

that this is an. interim solution. 

HR. STA~lAlJ: It doesn't say IIdet.ermine 

whether it I s available." It says "-to r.1.ake avai lable" • 

(201l 234.4433 
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We dort I t want to give the states· the impression that they 

don't have to build prisons •. 

JUDGE BELL: That \'lould be the \'lorst thing we 

, could do. Let r:te read the way I \vould re\'lri te it: "The 

Task Force recommends that the Attorney General work with 

the appropriate governmental authorities to make available 

as needed and where feasible, abandoned.rnilita~J bases 

and. other federal properties for use by states and local­

i ties, on an interim basis only, ascorrectio'nalfacili-

ties.'" Because thev'll get these things, in sorre states, 

and they I 11 move out. And there ~von I't be any decent 

prisons. The .first 'thing you kno,", ever./bcdy ,vill be 

there, giving emergency funds, because they had a riot or 

'something. 

HR. STA..lUU·lAN: Judge, I think the Governor would 

feel that even that goes too far. 

JUDGI: BELL: tole 11 , tell uS\'lhat he \·lQulci. say. 

HR. STAPJ\HAl.'l: I think probClbly that the Attorne 

Generals shoulci be begin to detennine ,,,hat existing fede-

ral facilities, of \'ihatever' nature I' are sui table for 

making them available to the states' for correctional 

JUDGE BELL: In other words, he I s ''lha t Gov. 

Bro\'ln called a site COI!'.r:U. ttee? This ''lould be a study to -lj 

VI detentine ~"hich nili tary bases and other federal proper-H 24 
! 1 
\! 25 ties, if any, would be available for use? To go through 

~ N~l~G~~ '. P 
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the study first. That Inight be a very good approach to 

the Attorney General, because that would give him some-

thing he could do right away, and' he could come, up and 

say, "We l.ve got 47 places." 

I know thay closed an Air Force Base, in the 

Air Force, two or three years ago, out in Texas. And the 

people there were most anxious to have it converted to a 

prison. " And I think the federal prison system finally 

used part of it. But you might find some places. I don't 

know. 

But all youlre saying is, let's recommend that 

the Attorney ,General make. up a list. 

HR. STAR.K!'lAL~: Exactly. Othertvise, communities 

surrounding abandoned military bases are going to be up in 

arms at the very suggestion. 

CHAIRI'IAN HARRIS: Anyone else have a vie\'l on 

this? I guess we have t\vO different approaches. 
~ .. '1yone 

have any views? 

HR. LITTLEFIELD: I'd consider it, if you have a 

study, that's the grea,test ~'lay to just forget about it. 

That's my problem. Anytime you recommend a study, you're 

just brushing it under the rug and forgetting about it. 

That's the only thing. 

I disagree .on this. 

thj,s is one of the legitimate areas. 
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Nobody knows what's going on. I think this is one where 

we could legitimately recommend a study. 

JUDG~ BELL: The truth is, we need to inventory 

all prison facilities, and anything you can make into 

prison facilities, in the whole count~J. That's one of 

the first things we need ~o dOe 

.MR. CARRINGTON: Liability problems, economic 

impact,: statements. It staggers the imagination. It's a 

~ood idea, but this does need to be studied. 

JUDGE BELL: We could call this as a.part of an 

inventory. 

HR. LITTLEFIELD: I'm sure it has to be studied, 

but ~"e might be able to build a prison faster than the 

study comes back. That's my concern. 

// 

CHAIru·!AN HARRIS: The way this came into being 

is; you kno\v, when we were dO"'/Ii in Atlanta; I guess,' 

while we ~'1ere there, the State of Alabama turned cut a lot 

of prisoners on the street. I know it's happened --

JUDGE BELL: Not yet. They haven't· turned them 

out yet. They're still threatening to do it. 

CHAIm-IAN HARRIS: It I S happened i,n a number of 

22 states. And the question i~, this was intended as a band-

23 aid for that. That was the poin~. And -- \'1ell, I guess '. 

24 my opinion is not appropriate. 

25 JUDGE BELL: Yes, it's appropriate,. 

t;" "#', 

c' 
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1 MR. EDWARDS: Bill, would you feel comfortable -

2 I think what your major concern is there that you can 

3 study .something to death and never get anything out of i·t. 

4 l·iR. LITTLFIELD: Yes, that's right. 

5 HR. EDWARDS: ~vould you feel comfortable wi th 

6 the approach of the Task Force adopting a posture of 

1 s~pporting a feasibility study, and then let'S put a time 

8 frame on it, for recommendations to come back to whoeyer? 

9 I have a hard time just saying that I support the recom-

10 mendation as it's here stated, because I think there's a 

11 lot of data that ~'/e need in order to make those determina-

12 tions. 

13 HR. LITTLFIELD: I'd buy that, Gary. Nould , 

14 that satisfy the Governor, do you think? 

15 rolR. STARKNAN: Oh, sure. I don't 

16 "JlJDGE BEL!;: ~'lell, I want to tell 'you all some-

17 thing nO\·1. You start putting a deadline on the Attorney 

18 General about this, it'll take him a long time just to 

19 get a response from the Defense Department. So you're not 

20 deadlining the Attorney General. You're trying to dead-

21 line the Secretary of Defense, too; And we need to use 

22 some general language. 

23 HFt Em'1ARDS: Nell, then, "Due to the critical 

24 nature of the issue, imr.tediate response is recor:unenc1ed", .. 

25 or \'/hateve~r. But I think \vhat tV'e're trying to avoid is 
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it being studied to death, but to also try to get enough 
1 

data that we can make a good' recomn\f~ndation. 
2 

MR. HAR'I': vie 11 , it seems, to me it shouldn't 

3 
take that long to tell ~hether milit~ry bases are feasi-

4 
ble. I can tell you right noW, and. I've been in the 

5 
military for 30 years, 1:.'1.at they have Ken she 10 ( 

1 
) l\.ir 

6 
Force .Base in !1ichigan , which is very modern, but it was 

7 
cut out of that DE'll line process, ·and it'S sitting there 

8 
empty. And it'S certanilY ".ore modern than any pri.s

on 
in 

9 
Hichig

an
, because it waS built recentlY· So it shouldn't 

10 
take forever and a day to. find· but what the military has. 

11 
JUDGE BELl.: t;'lell, the way we've got this 

12 
worded, "to m"ke available as needed and where feasible", \. 

13 
would require tl,e 1\.ttorney General to' go to see the 

14 

15 

Secre'i:ary of oefense and say, "I need to get a list of 

placeS that are available. Let me see the list." And 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

f ( 
~ .. " 

they'd come up and they'll give them about twO places in 

the united SU.tes. But he'll get a list of. soine kina,. 

And then the negotiating will start. But it won't be an 

easy process. • 
And I don't think. that Gov. 'I'hompson need '"rorxy 

that this is ~oing to be done. 
CHAIlU.1X-l HARRIS:. Well, could \.;e again -- if ~-le. . 

modify the language, as the Judge has Suggested,and then' 

in the colilI\lentary, make it clear the process we think the 
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proces~; we think the Attorney General ou.ght to follow, 

namely to go through the process that Ga , ry suggested, 

that be a compromise that's acceptable? would 

Gary, do you tl' l~nk the Governor 
to' 1l.' w9uld be able 

ve with that? 

MR. STARlO1AN: The language as lo't ~s "make ~ here says, 

a:rai1ab1e immedi a tel,V" ~ abandoned milit ary bases. 

JUDG~ BE~: Oh, I took out "lo'rom .. 
"Hake ealoately" 

a,railable" t '. • , s rl.ke ". , ' lor.unediately" "as 
where feasible" " ,needed, and 

, ,-- where feasible" 't . ' lo seems t 
l.ncludes about 0 me, all the sins of o' . ml.SSl.on and commission. 

Then you 'go 0 n and say I "military bases and 
prooert' other federal 

". :l.es for use by, statc;s and 1 . ocali ties" . 
this, "on an ' l.nsert 

interim basis onl . y, as correctional . facili-

ties." 

CHArm·tAN HARRIS: If we made those changes in 

the black letter, and then in h t', .. e conunentary ad· . c.ressed 

~e concerns that you related tlOUS d , Q you think that . 

-; ... ould be acceptable, Gary? 

'.fR ST 1.. AR.ru-lAN : I th' . l.nk you :-Lave 
tions here. On . two considera-

e loS, a state l' · loJ~e perhaps 1\1 
may have an . ' . abama, that 

lornmediate prol-.l IJ em and ne d to ,'" s a place t'ight now 

put some people, in th .' ~ at instance you 
an ;nte . want it to l~e on 

... rl.m basis >J only. On the other hand , there may be 

three or four . or 50 wonderful . . Sl. tes aro d un tl-.e 
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states could use as full-time prisons with a minimal 

capital investment. Those you would not want to limit to 

interim use only. 

CHAIRHAN HARRIS: There's another question here, 

Judge, that I kno,'1 in California, I was speaking to some 

people \'lho said that they \'1ould like to get, as a solution 

to their site problem, a piece of 'camp Pendleton to use on 

a permanent basis, not that there's' an existing facility 

there, but just the land on ''lhich to construct the prison 

that ~~ey would construct. So--

JUDGE BELL: ~1hy don' t the~l use some of their 

o't-ln land? ,Nhy do they \'1ant to get the federal land? 

CHAIRHAN HARRIS: ~'lell, I guess -- in San Diego 

k you h ave to go out in the desert --County, y-ou, ~n~w , 

"TUDGE BELL: They \.;ant to get cheap land. 

CHAIru1AJ.~ HARRIS: Yes, I --
. '. "' .. 

MR. LITTLFIELD: i,-l'o one else "lill have it close 

to to'Vm. They Hon't stand for a prison close to tm"n. 

CHAIR!v!AN HARRIS: Nha t I'm speaking to is the 

question, if l,'le want to limit it to interin onl~: I bec'ause 

I guess tl1.ere may be instances, and ,,,hat \'le' re looking for 

is the Federal Government to kick in '<lith the land. That' 

just another consideration that ',!e ought to factor into 

this. 

JUDGE BELL: Well, yes, I,see. 

," 
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about land and I'm ,talking about buildings. 

CHAIRH&'l H.AR.~IS: Right. Talking about both. 

JUDGE BELL: You're talking about, abandoned 

military 

CHAIRl·lJ> .... "l .E:AL'1RIS: Abandoned military facilities. 

and other federal properties. 

JUDGE BELL: Yes. 

9 
~·lR. ARHSTRONG: '\"lould ather federal prope,l':ties 

include e~<:i.~ting federal prisons and __ 

10 

11 

12 

13 

14 

15 

16 

Ii 

18 

19 

20 

21 

22 

23 

24 

25 

CIlAIRHAN HARRIS: No. Ex' t' - d 1 ' .. ~s ~ng 1:e era prison:m. 

are a Phase II issue, because the legislation' ~.;hich 

contemplates taking out the Atlanta. Penitentiary, l.lcNeil 

Island, and one other, ~.;hich, I never can remember, says 

that they cannot, after 1984, be used for correctional 

purposes. 
So that requires a legislat;ve cl, -ng 

... •• Q. e. 
I 

JUDGE BELL: They I re trying to change that nOt.;, 

and the State is gOing .to buy the Atlanta Penitentiar:::' . 

They've decided it's a fine place, since the State wants 

to buy it. You kno\", everything .in life is relative. 

t'lhat I'm trying to do is not solve- the prison problem by 

turning over a bunch of old broken down military .uarr~cks 

to the states. I mean, that's as good as the states ~'1ant. 
Because nobody ,.;ants to bUild any prisons. And w'e have to 

build prisons. ~~O\\', "Ie' re ruining our po~i tion, tV'eaken-

ing our ... r.>osition.)r if we do tl'l;S, unJ..ess " . 
... ~Teuse ~nterim" • ii 
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But I agree, though, that to g~t federal land is quite a 

different thing. That's not "interim"· to use land .. 

l·IR. LITTLEFIELD: Can ~le handle that in the 

commentary, that "interim basis" thing, in the commentary, 

. with a differentiation, rather than -- and then there 

wouldn't be any problem as far as the black letter portion 

is concerned? 

CHAIR!1AJ.'l HARRIS: Well, one thing ~"e could do is 

simply take out "other federal properties" from this first 

sentence and add a ne't'l sentence which says the same thing 

about federal properties that we're going to say about 

abandoned military facilities, absent the "interim" 

caveat. Just 'break it out separately, to make it clear 

that ~vhat \Ve' re talking about is, ~ve don't 't'lant old 

barracks used on a permane'nt basis. That's an interim 

measure, but if 'tole' re talking about using a piece of 

federal land on 't.,hich to construct a modern building I 

that that is not necessarily on an interim basis~ 
" 

JUDGE BELL: Yes. 

HR. LITTLEFIr:LD: Tha.: I s, all right. Ivhy not do 

it that \'1a,y? 

JUDGE BELL: That would be all right., But 

there are a lot of times you'll need some land. We'll .. 

need to add the sentence about land. 

CHAIRHru~ HAl.~RIS: The '.vay it would read is, "The 

1202) 2344"33 
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Task Force reco~~ends that the Attorney General work with 

appropriate gover~~~ntal·authorities co make available, 

as needed and t..rhere feasible, abandor ..... i mili tary bases for 

uses by states and localities, on an int'erim basis only, 

as correctional facilities." And then a sentence tvhich 

I'm about to make up, whiCh would read something like, 

"Further, th T k e . as Force recommends that the Attorney 

General. w'ork \lI'ith appropriate governmental authorities to 

make available, as needed and \·;rhere feasible., other 

federal properties to be used as sites for new correctiona 

facili ties. " 

,JUDGE BELL: Right. "Sites", that's good. 

HR. CARRINGTOH: The only thing is, if ,.,hat 

Chief Hart says is true, and the Air Base is rnoremodern 

than any penitentiar,{ in Hichigan, that could be a perma­

nent installation. 

JUDGE BELL: Well, you ~louldn' t have but at 

best a part of it, though, that. you'd use as a prison, 

and the rest of it wOtlld fall,dm'ln, I guess. S orne of the 

buildi'ngs woulc1n' t lend themselves, hangars and those 

21 sorts of things. 

22 

23 

24 

25 

!·lR. LITTLFIELD: .£ \lI'ould imagine that some 

bureaucrat in ~richigan could probably figure "interimll 

means about 75 years, don't you ~~ink, Chief? 

(l02) 234·4433 
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buildings. 

OIAIRt-lAN HARP~S: One thing 've could do in the 

, tence that says something to commentary is put l.n a sen 

'the effect, '''We do recognize there may be exceptional 

1., n ·,'h';ch an abandoned base has modern, ,circumstances ...... 

'1" for a correctional institution appropriate facl. ~t1.es 

alread~." That's going to be a rare case. l.lost of thes.e 

. 'ht But we could, in the are broken-do~.,n barracks, l.S rJ.g • 

h ' can be an exception, and commentary, recognize ,t at ti1ere 

modern facility ,.;hich v/ould meet the same "lhere there's a 

standards as if I'lichigan were going to build it from 

scratch. 

Right. If they recommend Grosail (?) 

Naval Air Station, then you knm'l somebody's had you. You 

kno1v, ~at goes pack to '\'1orld ~var I. 

MR. ARHSTRONG: I worry about the message that 

will be received by this recommendation. It. just seens 
,I 

like, again, T,'lhat Judge Bell said. Ne're attempting to 

bailout states in their responsibilities to start plan-

ning construction for facilities. 

CHAIPJ·Ul.N HARRIS: Well, could not vie say that 

right up front in the cOI'LlInentar~:o' on this, that -- just 

wha.t you've said, basically. The problem is, what does 

the criminal j:ustice system do in the interim? That'S 

where this concept started. Z.l'1,dthis '..rill be exacerbated, 

~ .... , ... , , 

[. ' 52 

(I 
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1 for e~tarnple, if the Supreme Court comes dmvn on the side 

2 of single-celling. 

3 JUDGE BELL: What about a poor, helpless state 

that finds itself with no abandoned military base? Are 

5 ~"e going to get complaints that some states are being 

6 treated better than others? 

7 ~1R. CARRIHGTON: They'd have to build an 

8 abandoned ~ilitary base. 

9 CHAIR1-tAN HARRIS: People ought to look to their 

10 senators as to 'Ilhythat ever happened. 

11 JUDGE BELL: N'ell, maybe the weather was bad, 

12 you know, i t ~'lasn' t a good place to tr.ain. This has to .be 

13 treated as an interim measure, an emergency. Othenvise 

14 it will 

15 HR. Alll·1STRONG: Let's use the \vord "emergency" 

16 then~ 

17 JUDGE BELL: Yes. Otherwise you're not ev~n 

18 treating the States ~~e same. 

19 CIIAIRHAl."J IIA.~RIS: So you want ,to substitute, in 

20 the first sentence, "emergency" for "interim"? 

21 JUDGE BELL: :r: • d put botb~. 

22 CHAlru·W~ HARRIS: "Interim emergency"? 

23. JUDGE BELL: "Interim and emergency". How can 

24 you have an interim emergency? 

25 

1202) 234·4433 
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I think that's going to require quiet contemplating in 

rqY.room. 

, JUDGE BELL: That would be the same thing as 

a tooth dentist, I guess. Anyway 

CHAIPJ·!.AL'1 HARRIS: Okay. T't'lenty-one: "It is 

the Attorney General take a leadership recommended that 

role in building a national consensus that crime and 

violence have no rightful place in our schools, and 'tV'hen 

these conditions .~. • . , e?~'st, ,v~gorous criminal la\'l enforce~1en,t 

should ensue." 

Prof. Nilson's comments 'tvere, this is inapprop-

riate for the Attorney General, leave it to the governors, 

d d ;n tlle schools, tn' at F_und~~ental changes are nee e • Ir.ore 

such as school authorities recognizing that t..~ey have to 

'b'l' F_or this sort of conduc~ in schools, take respons~ ~ ~t.f' 

et cetera, et cetera. But he did hot favor making this 

recommendation. 

~m. CARRINGTON: But then 't·re heard from Hayor 

Bradley t.'1.at, in response to my s;?ecific qUestion: that 

• '1 heols and \0. .... ~'lOuld l;ke sone they do go ~nto t.1e sc. , up =--l( 
, ~j\ 

• \0. h t So maybe t.;e \'lant tdJ redraft federal help 'tV'~ t ... t.a • _ 

1 - be federal assistance to local certainly there cou a 

that 

'.i , even ;n,' schools I or sor.-.ething like narcotic aut.~orit~es, • 

that. I don't think "le ought to just drop it. I thin}: 

concept. ~.nd I 

\ 

116 
1 think we should address it. 

2 MR. lUlRT: I'd like to add a comment on that, 

3 that goes beyond narcotics, the other violence in schools. 

4 In 1976, Detroit put uniformed officers inside the 23 

5 high schools we have, ?1nd they have remained... At least 

6 t~IO, some have three. And even sor:te of the immediate, 

7 the feeder schools, have -- and "Ie have them assigned 

8 there on a regular basis. It has "lorked ve!:'.! ,.,ell. It 

9 cut do,.,n on the violence. Ne keep the drop-outs a't'lay from 

10 the playground, and the kids that "Iantto learn have a 

11 cli.ance. 

12 HR. CARRINGTON: I don't see hm.! it becomes 

13 federal unless "le're .talking about narcotics, in 99 percen 

14 0 f the cases. 

15 CIIil.IRHAN !-iil...L~ru:S: I guess the ~'lay it' s ~Jhrased 

16 here is, it \'lOuld be federal only in that t!le ll.ttorney 

17 General \"ould. publicly take a stand, cord 1:':; .::0: ... ·:: on t!:i.;: 

18 sic.:e of la~'T enforcement in schools, as oppc5a:::' to the 

19 oppOsite point of vie\·r, ~Ihere parents, usuall~' of the 

20 arrestee, take the position that it's inuppropriate to 

21 have that sort of activity in the schools. i':aybe that's 

22 

23 

24 

25 

unfair. 
\ lJ 

l.laybe other parents feel that 'tvay, too. 

JU:UGI: BELL: Hell, I'm \'loncering t'lh:t" it is \'le 

just pic;;:ecl .the schools as a place ~'lhere 

a leader. I ,'louIe t!'link it's just about 

(1021 234-:4433 
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56 
downto\'I7n area of most large cities. I \'lish the Attorney 

General ~'I7ould take a leadership role in making it possible 

for me to \·;alk around in Atlanta at night, or to find a 

policeman in the middle of the day at the Central City • 
Park. · . ~ 

t.m. CARRIl-iGTON: I think this just addresses the 

( 

sanctuary concept. Doesn't it? 

JUDGE BELL: Well, the sa!lctuary is i~ Central 

City Park, in Atlanta. 

!-tiR. CA..~i:IGTON: No, you don't have people' 

coming, saying, "The police shouldn't be in Central City 

Park. II They ~'I7ant more peopl.e ~ It's the concept that the 

schools are sacrosan~t, ~lat no enforcement officer, 

federal ox: state or local, s!1ould ever go aboard. a high 

school or a college. And I think vie should ta};,e a forth-
'-' 

right stand 

JUDGE BELL: .Well, I'm uncer the i:r.1pression tl1t:!t 

schools have policemen no,'" security officers I right in 

the building. 

Don" t you have that in Detroi 1;.? 

• 
!·lR. HA..QT: Yes, sir ,. they're unifor!r.ed police. 

They're regular Detroit police off.icers. In other ~'lords" 

church or school or no\vhere is sacred agai l1st crime, 

violent type. AnaI'In talking about violent crime. 

JUDGE BELL: Where is the sanctuary system used? 
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CHAIm·iAN HARRIS: In a lot of p~aces, it's not 

like it is in Detroit, and that I s the problem, that if the . 

police chief'in a lot of cities in this country suggest 

putting uniformed officers in, there would be a hue and 

cry. And we're suggesting that the Attorney General come 

down in endorsing that kind of approach that Detroit has 

taken •. 

MR. HART: Yes. They were sacred before we put 

them in there, you know. A regular police officer 

10 couldn't even enter a school door. 

11 

12 

13 

14 

15 

16 

17 

18· 

19 

20 

21 

22 

23 

24 

25 

CHAIRt'lAL'J HARRIS"" tTthat' s th bl ... ....e pro ern. And it's 

still like that in a lot of places . ~n this country. 

i·IR. STARY;·~·~"·'·T e" A ,N,1n,I,~ much sreater hue and cry in the 

suburbs than in the central city. But I have a couple of 

JUDGE BELL: I'That does the Governor think of 

this? 

HR. STARK£.1AN: Well, he ",as concerned ,;'li til the 

focus on drug abus' I e, as opposea to Simply crime, cri.me onl1 

to the extent that it's caused by drug abuse. Hy sugges-

ted changes are that instead of "crime and violence" ~ .... e 

add "drug abuse and the violent crime that it breeds u , and 

strike the period at the end and add, "throught:he coordi-

nated efforts of teachers, school administrators and loca:l 

la," enforcement officials." 

JUDGE DELL: Does Udrug U inclucle alcohol? 
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HR. STARKNAN: In the proposed bill that we've 

introduced in Illinois to deal \'1ith this problem, it does 

not. 

HR. IIART: Well, that's one of the biggest 

problems. 

r<1R. Em'lARDS: It really is. It certainly is 

here •. 

CFIAIru·1AJ.'1 HARRIS: Nhy should it be limi ted to 

narcotics? I mean, sexual offenses take place in schools, 

extortion 

JUDGE BELL: Rape, exto;t'tion. 

CHAIRNAl~ HARRIS: Nhy should we say they can 

come in over dru,c;s but not extortion? 

~m.' LITTLEFIELD: I agree, it should be as 

broad as possible. 

HR. HA..'qT: Right. 

JUDGE BELL: I've got some grave doubts t~~t 

\'le ought to have the Attorney General getting into this. 

HR. ARHSTRONG: Aren't you talking about private 

property, to begin tITi th, and the lLgh t to corne ,onto 

private property? 

!·iR. r~ITTLEFIELD: I don't think schoo,ls are 

?rivate property. 

CHAIRl·1AN' EARRIS: Public schoolso 

HR. EDNAP.DS: Judge, I tv-ould have to agree \·,iCh 
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1 yo~ and Prof. Nilson. This, to me, i:9 an item that should 

2 be handled at the state and local level and should be 

3 addressed as a state and local item. I further think that 

4 

5 

6 

7 

8' 

9 

your statement 'concerning the, not just schools but the 

general public areas thFoughout, is something that is a 

concern. And under Item No. 22; I think that's 'what is 

being recommended, t.~at it takes the flavor that you're 

~eferring to there. 

JUDGE BELT .. : I tried to figure out ho'.·, to 

10 inclUde sometl,ling like this in 22. But 22 just refers to 

11 the-- \'lhat is 221 Let's talk about 22 and 21 together. 

12 cunru·U4{ HARRIS: Let me tell you what 22 is. 

13 You and Prof. ~'iilson had a debate over the National 

14 Institute of Justice and this research. And it ended vlith 

15 you saying that if he couIe! corne Ui? ~ ... ith some language, 

16 you might be amenable. And then he came up td th SOI::.e 

17 language and you said that sounced pretty gooc~. 7:~i:3 is 

18 almost a quote from the record in Atlanta., JucJge. And 

19 what -- hoping t;hat \"e could co-opt you on this one. 
() 

20 :'lhat this is is stating that the Hational Institute of 

21 Justice is already appropriated $15 to $20 r:1illion. They 

22 are not cut out. Anq this is sinply a recomr.endation 

23 that the Attorney General direct officials at tl~ National 

24 Institute to nake a high priority of systematically 

25 testing progra.'<Iswhich reduce violent crime and make 
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those affected programs availabl~! to the states and local-

i ties and the' public. Basically " it's saying, 'the Attor-

ney General ought to look at \·rhat the !UJ is d(:'>ing with 

their I:'Ioney ~d make sure that thtey' re spending it in ways 

which make sense in developing te<::hnology and research in 

these areas. 

JUDGE BELL: This helps the NIJ get the budget. 

CIIAIRNA.,~ HARRIS: Nell ,they have the budget 

already. This is not 

JUDGE BELL: It helps to get one next year, 

then, if \.;e recognize t.~em as being \':orth something. 

CilAIRHAa.~ HARRIS: Right. 

JUDGE BELL: They haven't demonstrated that to 

date. \'7hat have they done? 

CHAIru.IM.~ HJI..RRIS: I do not want to be in ·a 

position to $peak for them. 

. JUDGE BELL: Nell, I mean, it's just si~1g1ir..g 

out one place in the Department, that we're going to help 

them get the budget. I mean, ~vhy don't .... 'e pick out 

there's 27 other places for that. 
• 

:'} 

CIIAIRN&~ HARRIS: Well, I guess Prof. Nilson' 5 

point ''las, and the reason he feels they ought to be 

singled out, is because one of the things that t."e 

Federal Government can do that operational police forces 
o 

can't is noodle around \'lith research, 50 to speak, and tha 

(20l) .234·4433 
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just like any other evolving area, technology is impor­

tant, and demonstration projects are important, and that 

there ought to be someone trying to keep up \.;i th it and 

find out keep on the technological edge. And that's 

~'1hat NIJ ought to be do;ng.· ~ But they ought to be doing 

things which will have demonstrable effects, as opposed 

to being a place >;.;here Ph. D. 's can \'lork at federal expense 

on projects they've always thought \'lould be interesting. 

, JUDGE BELL: The FBI and the DEA togetiler 

would corne' up with 20 ~'imes more things than they'll ever 
.. 

. come up wi'th at the ~lational Institute of Justice. And 

~.;e' re not reconmlending anything for them. That's my 

complaint about it. I sti.ll have the same complaint I 

had last tine. 

CHArru/IAN HARRIS: I'm not sure we've advanced 

the ball on disposing of 21 

JUDGE BELL: No I I see ~'le haven't. t,:'.:! '-:: l;;~tt<:!r 

get back to 21. Let's get it out of the ~.,a:t. 

HR. STl'~,,:KHAN: Back on 21, crime in the school::; 

is a phenonenon of the last 15 'Tears - ., really. The [lrablen 

sterns, in the opinion of many people, fron t.~e advent of 

a drug culture. i':e heard testinCtlly in Springfield that 

as many as any~"'here from 30 to 80 percent of all Illinois-., 

high. school stuc:.ents use drugs. The problem in dealing 

\·Ti tIl that issue is the fact t!'!at teachers and school 
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administrators and even some parents have a natural 

all:tipathy tm ... ar any d form 0 f la~'l enforcement intruding on 

their juri~diction. Peter Bensinger testified in Washing­

ton that the teachers really can't turn away from the 

problem, because it's their problem as much as it is lat'l 

enforcement's. And the Governor's concern is that the 

Attorney General take the position that law enforcement 

can mesh with the administration of the schools to 

eradicate the ?roblem. 

loiR. EDt'1ARDS: Does he see it as an issue for 

tile Attorney General, or does he see ~~ as ~ .~ a state an~ 

local issue? 

HR. STAP-Y.1'L:1i:i: There's no question that it can 

only be dealt with on the state and local level, :10\.;ever, 

. 1 t' roO le~ oJ: drur. abuse in because it's a nat~ona -- ne p D ~ ~ ~ 

the schools is a national phenomenon of recent vintage, 

it's not ~nappro?r~a e r._ . , t for t' .. '.e "_'f- ....... orne'_' General to t=-b~ 

a position on it, or a r~coTI".menoation come from the Task 

Force that the Attorney General sensit~~e thenat:;ional 

educational community to the issue •• 

CHAIP.ap-.N :r!ARRIS: ~'lhat t'le' re suggesting here is 

a leadership role, not an action roleo 

i·~a. At."l:·lSTRONG: I'm not so sure the Attorney 

General can -- eVen if he \'lereempowered to do 50 --

\-1 25 could have much effect in school systems of this countr~. II NEAL R. GROSS \ 

24 
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1 Because that's primarily, as Bob has said, a state and 

2 local problem. 

3 I'm sure in Phase II that organizations like 

4 the National. Di.$trict Attorneys Assocl;ation and the 

5 National Association of Attorneys GenerCll would love to 

6 be able to have the resources to go into states and their 

7 school,systems to p'ut on drug a~vareness programs and to 

8 talk about the dangerousness involved ~vith the use of 

9 dr'ttgs. So that seems to be a ::tore appropriate; ilrea for 

10 Phase II on this issue than anything. 

11 L·IR. STAP-!G1Ar:l: N'e have a lot of those programs, 

12 and the reason. they're not succeeding to the e~'tent they 

13 should is the fact that law enforcement provides no real 

14 de~errents, because students are insulated by ~~e educa-

15 tional cor:ununity from la't'l enforcement. ]>..nd the Attorney 

16 c:;eneral's role, perhapsy is to sensitize the comrnunit'ies 

17 throughout the nation to the proble~. 

18 l<lR. HART: I t.hink a lot of pec)ple are a heck of 

19 a lot more a\'lare this decade than they 'tvf3re last, even 

20 t,'lO years ago. It's just as ap?ropriate to protect your 

21 bus transportation system or your ~chool system or ~ .. ;hateve 

22 system is public. And I" think you'll find that a lot of 

23 educators, and certainly parents \"ho are' victims, and 

24 their chilctt'en, are a lot mOJ(,e -- ~",ould be more ~.zilling 

25 

.1 

/' , 

to have' more police invol'tlement \<lhen it cor:teste violent 

(lOll 234.4433 
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crime, not just drug9. Because when you talk about just 

drugs, you're just singling out -- and I thought the 

conmiittee said we're going t.o bite the bullet and face 

some of these issues head on. .And I think you'll find 

most Americans, not, just in Detroit -- if law enforcement', 

federal/o state and loc~l., are ~villing to bite the bullet ~ , . I ' 

\, ~-" 
with some direction from the Attorney General of the u.s. 

\vould be' more than willing to try something c1ifferent. 

!!?. STA..-::rr.H .. ~I: r·je tho\J.ght that, teo, Chief. 

10 And \'lhen the bill that the Governor mentioned in the last 

11 ,meeting in Atlanta ~-ras int,roduced ~- but; the' opposition 

12 

13 

14 

15 

16 

I '" , I 

18 

19 

20 

21 

22 

23 

to the bill, ~lThich simply required teachers, to report 

instances of drug abuse anc1 drug transactions to the 

State Department of La\v Enforcement, was introduced, 

opposi tion c·a",.e frow ever.L teachers group, every counsel-

ors group, every sChool'·\.~~f\iti.nistrators 
I(J 

,,:,:\,'.'l:' 
fortunately the bill pas~ed out of one 

I 'other,. 

group. And 

house anc.-:" 

But unlike public parks and public transporta-

tion \'lhere the averac;-e citizen ~v'ould ~'lelcome la~J' enforce-:;) :i - - _ 

.' 
~2nt presence, there seems to be a desire to insulate the 

elementary ana. secondary schools from any connection 'I.·1i th 

lay,' enforcenent. 

:·!R • Hru~T: \':ell, they screamed for a.bout 

I --

\ 
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door, they stopped. You know, that is the educational 

process. 
Z·laybe we had a wlique Situation of a strong 

mayoral type of government. The citizens elected him 

and they said, "Heu , ·we want th 
~ at crap cut out in schools. 

We want you. in there· and clean that up. 
He want our kids 

to learn." Soi t was done. 

CHAIm·tAN HARRIS: ~.- 11 I' \Je , guess ~lhat ~ve ought 

to do, I think \.,e' ve talked it out 

JUDGE BELL: Don't qu;t, I'v·e got . ... a suggest~on. 

CHAImU\N H?\. nnIS .. Oh k 
.<'U'\.I.\, t 0 ~ a y • 

JUDGE BELL: I might h "'1 ' ave ~ and 22. Tt'ienty-one 

I'd say this. Let me t~J this. 
"The Task Force belie"Tes 

that t~e Attorney General has a rr.ajor leadership resp0.llsi­

bility to inform the ~~er;can bl' f ..... u... pu ~c 0 the axtent of 

violent crime -- or the extent OF 1 
- tle problem of violent 

crime. 
In t...'1at connection, it is recommended that t..1-J.c 

Attornev General seel - to b '1..:1 .' 
- ", ... m ~.a nat~onal conscr!st;st::.~t: 

crime and violerice ll
, I don't ca_re h 

w at you want to put 
"'ller"" 1I1~-··e • . f 1 
'-. .1;;:, .. c.v no r~gnt· u place in our schools, and tilat 

~'lhen these conditions vigorous 1a't'1 f 
- e:n orcen:ent s!1ould 

ensue. II 

That gives a. reason for him s.aying it, anc. the 

way 'tve' va got it here, it just cor:;es out of the blue. 
It 

looks like it's singled out. And tl;iie-""'.~'lay I've got it 
,. 

~\1ri tten , it's justaK
D
2.s!'ect of th.e overall 

problerr.. I 
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think if you do that, 't'1e can probably agree to it, it 

seems to me. 

CHAIRHAN HARRIS: Anyone have a problem with 

that? 

JUDGE' BELL : That means we could add something 

else later, i:t we wanted to, or he could add something, 

as he informs the .~~erican public of the extent of the 

problem. 

HR. HJ..RT: That's fair and honest. Sure. 

JUDGE BELL: AI.l right. And 22, dO':vo here, 

tvhere \'1e Ire ~ragging' on the National Inst.~tut·e of Justice, 

helping them _ ... ge~ the';r budget, I \'lould say, "The Task 

, G·en.eral" , and ,r do this Force suggests ~~at,the Attorney . 

, f - . 1 .. the ~,la tional very reIuc1:.antly, "direct of. ~c~a ~ 0::: . 

Institute of Justice, among other elew2nts ~n ~~e 

k l",';gh pr.~.· ori ty of SY,*'. tematically Department, to rna e a .~ _, 
f 

testing programs vnlich would reduce violent cri~e anc 

make those eff~<::tive' programs, knotvn to state and local 

law enforcement and to the public." "Amona other elements .. 
. t'means the FBI and the DEA and other in the Departnen ' 

• 
'tvorthwhile organizations might alsQ have something tOe 

offer to, the public. 

CHAIRNAi~ H~.RRIS: No nroblem there. 
),; " 

HR. LITTLEFIELD: .. Uake'it "Department of 

,Justice" rather than "DepartI:lent. 1f 
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JUDGE BELL: All right. "Other elements of the 

2 Department of Justice." 

3 (Speakers in audience, inaudible .. ) 

4 JUDGE BELL: \··le II" then, my phrase, .. among 

S' other elements in the Department of Justice'I, 1;\Tould 

6 include them, anybody that the Attorney General wants to 

7 pick out. 

8 . CHAIR!1AN HARRIS: ~~ell, if you t.,ant to neutral-

9 ize it even more, you could simply take out the specific 

10 reference to NIJ and say. that, "The Attorney' General 

11 directs responsible officials in appropriate components 

12 of. the Department of Justice." 

, 13 
JUDGE EI:LL: That's a lot better. 

14 CIIAIR"'!A;,'1 hA.t<'"'.RIS: So \.,e 1;'10n It. sir..gle any parti-

15 cular' component out, and v1e' 11 just simply say "components:. 

16 JUDGE BELL: . See, he might not be able to direct I 

17 them. They I vegot their O\'ln outside board, t~1e,;.;2:.'" the:::' 

18 finally got the lat" passed. 

19 CHAIP .. !-1AH HARRIS: Nm." just one other ::latter 

20 that Prof. ~']ilson asked ne to bring up. rIe 't'lould like .. 
21 to add one recornnendation, anq.1 this is the last orie I 

have. He feels verv stronalV' that. \'1e ouaht to recornmenC: 
.... ~ - ,.J 

22 

23 t-:~atthe Attorney General should in'sure that civil rights 

.24 violators, violations involving police, are vigorously 

25 t1ursued . bv the De::>artI:lent of Justice. ~'!hat he said ~'las - j'0. -

{lO21 234-4433 
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, ....... h .. s countr~.r'" have to have credibility, departments arounc • 

and tila~ ~~ere has to be an effective investigation and 

prosecution whera there is conduct. illegal, outrageous 

conduct. And he feels that he wants to make that recom-

mendation'that the Attorney Genera,l ?lace a high priority 

on investisation of ti~at sort of violation by police 

depart!::tents • 

JUDGE BELL: I ~ absolutely 100 ?ercent opposed 

to that. l"nc I' lIte ~rou ... " y. __ 11 h m_here's nothing that's 

done more vicrorously in the Dep~rttient of Justice than 

purusing the !?olice ~lho engage in brutality. As everyone 

!~no""ls that's kept up "''1i th the Department recently I T:16 

change t41e _ _ d 1 rule so t~nat, y. au can prosacute the state 

l ' tll0U--:J!1 he' 5 been prosecuted in state court, po ~ce even '-'. _ 

if he "las acquitted or the sentence \':2.5 

a very strong tiling in the Departr.znt ri gh t nO~·l. 

unless the Attorney Genera •. as c '_:: ~ ..;.. 1 'h hancrec.~ "~l':' 1') .. 01ic'_1, and 

I've r.ot ilsarc:! 0']:; it, I ... ·;ouldn't ~\'~nt to do it. r:a Vi; 

. .' ~ t' -'" '"'ol;cv ? tney cllangecL ......::- • ~. 

CHn.I~!A:r I:.AR:US: :'!o, there' s been no 2.nr.ounce-

t Of any polic~" change in th~t urea. r::an _.r 

" 0 c'lance "'_'11; s ha~} J'GDGE BELL: There!; SDeen n r':J. . ... 

been ver.z, ver~' vigorously done. And it t-lill be 

C~021 23,,·4433 
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misunderstood if we say this. 

CHAIRI>Wl aI-.RRIS: Is there any support for t..~at, 

other than Prof. ~~lilson? Then I gUess ~"e ~'lill drop that' 

one. 

JUDGE BI:LL: I don't mean to cut it off. I 

mean, if you can get a majority, it's all right wi~~ me. 

That's just my feeling 

HR. LITTLEFIELD: It's· being done at the present 

tir.le I so -..,hy --

. CHAIRHAll HARRIS: Well, I just have the, language 

of a redraft in 19; and if you t.ell r:te it's acceptable, 

-;"e can adjourn" And this is t..~e sentencing advocacy one. 

uIn order to insure that judges have a complete picture 

of the defendant's past conduct before impOSing sentc:;nce, 

t..~e Task Force' recoI:U"":1ends that the Attorney General 

estqblish standards of sentencing 'advocacy \ .... hereby 

federal prosecutors '''ill assure that all relevant i::.fG.j;-

mati on is brought to the court's attention prior to ' 

19 sentencing. " 

20 JUDGE BELL: Do \"e have standards nO .... l? 

21 VOIC~: ABA does. 

22 
JUDGE nELL: I mean the -- theY've got a U.S. 

23 Attorneys' r:1anual. Is there anything in the manual about 

24 it? 

25 LIR. t-lILLI]..HS: '(I 

I don't re~al~ specifically. 
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JUDGE BELL: Well, check that tomorrow, because 

we 't'louldn I t want to put out something t.'1at' s already in 

the manual. Somebody ''to]'ill catch that and say, "What are 

you doing, putting out something that's already in the 

rnanual?1! Call the exequtive officer of the u.S. Attorney 

and ask them if they'd know anything like this. I mean 

. tornorrO\'l. And ask them if they kno't'1 of a policy or 

directive' or any,thing 't'1here this is already supposed to 

be being done. 

CF'..AIRl-1Ai.'l HARRIS: Is there anything fUrther? 

!1R. CARRINGTON: Yes. !.1r. Chairr:tan, I feel 

that members of the Task Force should take notice that 

the staff had exactly seven wDrking days since'the Atlanta 

meeting to put together these recommendations. And I 

think the number o.f recommendations \'le have accepted, 

ei ther in the form it I s drafted 0 r 't'li t.l-J. minor changes, 

indicates that a splended job 'tvas clone, and the 

Force should cormnend the staff for so doing, in such a 

short period of time. 

JUDGE BELL: If that is a motio'n, I seconCi it. 

CHAIR:·IA1::r HARRIS: 

a 

On behalf of the staff, lId 
~. 

like to say thank you, 

on it? 

(202) 234-4433 

JUDGE BELL: You're not \'lilling to risk a vote' 

/~'\ " 

£;::::7 
,r . 

CEAIru·!Al-I HARRIS: I don' t \'Tant to vote, because 

..-
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I think that this week has' o' een the eight-furlong race. 

Bet't'leen now and Cbicago is t;l .. e mile and a quarter. 

hopefully \'le can keep up the pace. 

Thank you very rnucho He appreciate that. 

(~'1hereupon; at 5 :10 p.~., the hearing was 

So 

recesSed until the follow;ng d ~7 ~ d - ay, ieanes ay, June 3, 1981, 

at 9:30 a.m.) 
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PRO C E E DIN G S , 
(9:35 a.m.) 

CHAIRMAN HARRIS: 'Before we begin the program 

for today, we had two brief itema that we left off 

yesterday that I want to come back to. One, Mr. Carring~, 

ton has drafted some language as we suggested on the 

victims issues. The proposal would now read, liThe Task 

Force recommends that the Attorney General take a leader­

ship role in insuring that victims of crime be accorded 

h i status in the criminal justice system." t e r prop~r 

That would be the general kind of statement we talked 

about. Is there any discussion or objection? 

JUDGE BELL: None. 

CHAIRMAN HARRIS: Lastly, item no. 8, the one 

that',we discussed and decided to put over concerning the 

Exeeuti,'~e Order in the )Johnson if\-\,.1ministr ation, which has 

the Attorney General as the Caordin.ator, there was some 

senfiment for just d:r:opping that at this time. Is there 

~ny objection to that? 

JUDGE BELL: I move we drop it. 

MR. LITTLEFIELD: Second. 

CHAIRMJu"l HARRIS: That is 'the way we 111 go then 

And I think that completes our business from yesterday 

and we can now turn to today's business. 

<;;'1 "'-. 
(2021 234·4433 

() Our first witness today is the Honorable George 
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1 Deukmejian, the Attorney General of the State of 
5 

California. 
, 

And at this time, ~e would ask you, General, to 

take the witness chair. W 
e are delighted that·you could 

join us today, and we anxiously 0 

awa~t your testimony. 

E.!Y'!SENTATION BY: 

GEORGE DEUKMEJIAN; ATTORNEY GENERAL, 

STATE OF CALIFORNIA 

GEN. DEUKMEJIAN·. Tha k n you very much. 

I had a great distance to travel tho 0 

~s morn~ng. 

I walked from across the street. 
Our offic~ happens to 

be down the block, our office here ~n L 
• os Angeles, so it's 

very, very conven~ent for me. ~~, d 
• ;,e •. re eligh"ted to have 

the Commission here. 

JUuge Bell, members of the Task Force, I would 

like to thank you for 0 0 

~nv~ting me to address you today 

on what I believe the F d 1 
e era Government may be able to 

do to assist state and local law enforcement to reduce 

violent crime in our area. 
Crime in California has been 

on a steady rise for the ~ast 20 years, with the greatest 

increase impacting during the past 10 years. 

Today in California you are four times more 

likely to be the victim of 'a m~,rder, four times to be the 

Victim of a robbery , d 
an three times more likely to be 

the victim of a rape thi,Ul you would have been -In 
• 1960,. 
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During the last 10 years ther~ was an incr('l:as~. o~ violent 

c;rimes in this state of 103 percent, going from approxi-

mately 94,000 10 years ago ~o 195,000 violent crimes this 

last year. 

11m constantly asked why we have experienced 

this tremendous increase in crime. I believe that part of 

·the explanation was found by Prof~ James Q. Wilson and 

Charles E. Silverman of Harvard. In their study they 

concluded that there is a, and I quote, "bloody uprising' 

of crime in this country for tfie most_pbvious reason --

criminals can get away with it and they know they can get 

away with it." 

Today, our system of justice gives criminals a 

very clear message. That message is, there is profit in 

crime, loophoies for'the guitly are plentiful, criminal 

conduct will be tolerated in large doses before punishment 

- is mef;;ed out. 
I .~, 

Early this year, Chief Justice Warren 

Burger of the United States Supreme Court posed this 

question to the American Bar Association, and I quote: 

"Is a society redeemed t~ it provides massive safeguard~ 

for accused persons.<, including pretrial freedom for most 

crimes, defense lawyers at public expense, trials and 

appeals, retrials and more appeals, almost without end, 

and yet fails to p~ovide elementary protection for its 

decent, law abiding citizens?" 
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The description of society tha1: is implied in , 
that question is sadly accurate. Our criminal justice 

system has focused for so long on the ri~Jhts of the accu­

sed that it has become blind to the effec=t that crime is 

'having on our lives. Strong and reliablE~ protections 

against convicting the innocent are impel~ative to a fair 

system of criminal justice. Rational res;traints on the 

powers of law enforcement are elementary to a humane 

society 0 But our sys'tem today goes well beyond these 

protections and restraints. It seriously inhibits pro-

secution of the guilty and it is neither humane to toler-

ate crime nor fair to +elease the guilty. 

Our present court procedures are not designed 

to convict guilty criminals. The nature of the criminal 

trial has been altered from a test of the defendant's 

guilt or innocence to an inquiry into the propriety of 

policeman's conduct. Rather than a search for trut~, 

today's criminal trial has become a prologue for an 

I can tell you in the last five years in this state the 

number· of appeals has ir1creased 40'percent, whereas in 

the prior five-year period, the number of appeals only 

increased seven percent. 

JUDGE BELL: What was that figure1 

GEN~ DEUKMEJIAN: During the last five years 

the "number of apr?eals increased 40 percent. In the prior 

(202) 234-44~3 
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five-year. period it only went up seven percent .. • 
MR. CARRINGTON: Gen. Deukmejian, I read a 

newspaper article that stated that every single criminal 

case in California goes to appeal. Is that correct, by 

.your -- in fact, even some where guilty pleas were had 

later go to appeal. Is that 100 percent figure reasonably 

correct? 

GEN. DEUKMEJIAN: Well, it is true that indi-

viduals that actually plead guilty still appeal their 

cases on certain points of law. As far as the 100 per-

cent figure is concerned, I have seen that .figure myself, 

and frankly, I'm a little bit confused about it. I'm not 

exactly sure whether it is talking about all contested 

types of criminal cases or whether it's talking about all 

:convictions. However,' I can ,just tell you, since our 

office handles the appeals, that we had over 4,000 appeals 

that we handled in California last year before the ' 

Appellate Courts. And it's nearly 100 percent, but I'm 

not sure -- 100 pt:':ircent of what? 

MR. LITTLEFIEtD: I really think that ought to 

be laid to rest. That's completely and totally inaccu-

rate, as far -- George, you know, here tn Los Angeles 

County, we have .. about 15, OOO.felony cases, and most of 

them reslllt in convictions, and that's just in this one 

copnty, \'lhichis about one-third of the total number of 
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cases. So it might make interesting talk at a coc~tail 

party, but it is completely and totally incorrect to say 

that 100 percent of the cases are appealed. Our office 

appeals a very small percentage, I know. 

GEN. DEUKMEJIAN: My recollection,; is' that that 

statement came out of the Judicial Council, and I think it 

was the Chief Justice I'm trying to remember his name, 

the doctor-lawyer. He's the head of the --

MR. LITTLEFIELD: The assistant to the Judicial 

GEN. DEUKMEJ IAN : Ye s • 

MR. LITTLEFIELD: Was President of the 'State Bar 

for a short period of time before he got the job. The 

name escapes me, too. 

GEN. DEUKMEJIAN: I think that's where that 

statement came from, but I don't'know what the basis is. 

~he courts explain that it will teach policemen 

not to kick do~ your door at night. How many people lock 

their doors and bar their windows ru1d install alarms and 

buy handguns to protect themselves from.police misconduct? 

Not many, I'm sure. The~exclusionary rule must bear much 

of the responsibility for shifting the focus from guilt 

or innocence to a microscopic dissection of not only the 

police officer's conduct but~iso his thought process. 

The avowed purpQ.~,e of the exclusionary rule is to deter 
q' .. , 

.\ 

lawless action by law enforcement personnel. However, thi 
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rule only aids the guilty. A law abiding citizen, who is 

the subject of an unreasonable search cannot redress his 

grievance through the suppression of evidence,. for there 

is none. Yet in countless prosecution, tangible evidence 

is routinely excluded in furtherance of the belief that 

through suppression of ill-gotten truth, a more perfect 

'legal system will emerge. 
The actual suppression of evidence is one evil. 

But the almost endless series of motions and appeals on 

the question of admissibility is as bag,. Court cal.endars 

are bloated.with hearings that chal.lenge search warrants, 

defining of evidence, and the al.most daily changing 

formula of probable cause. 
While the most desirable objective would be the 

15, 

elimination of the exclusionar:y rule, the more realistic" 

approach would be to limit the scope of that rule. I 
16 

17 

18 

19 

20 

21 

22 

23 

,24 

25 

recommend that evidence which is seized in reasonable goo 

faith by law enforcement officers be admissible. This 

been adopte~by the Fifth Circuit Court of Appeal. in 

proposed modification of the exclusionary rule has already 

Williams v. united i\states. 

Federal habeas corpus is another which is 

of senate Bill 653 by senators Thurman and Chiles, which· 

badly in need of reform. ! perso~al.ly support the goals 

will amend and limit federal habeas corpus procedure. 
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This legislation provides a time limit within which a 
• 

habeas corpus petition must be filed and l' , ~ml.ts federal 

evidentiary review. ' Th~s l.egislation if . enacted will 

undoubtedly lessen the burden of our office in responding' 

to habeas corpus petitions. 

In 1979-80, our office handled 1,435 federal 

'habeas corpus ' pet~tions at an average cost of approximate 

$800 for each one. Passage of th' , ~s leg~sl.ation would 

allow me to d' re ~rect some of th e resources of my office 

to better protect the citizens of California. 

Narcotic trafficking with 't , . ~ s related violent 

and street crime, constitutes the underlying motivation 

activity. It for much of our criminal requires the full 

attention of al.l of us in governm~~t to work toward its 

ultimate eliminat' ~on. Just this year, California 
four oth and 

er western stat es of Alaska, Hawai~, ... Washington 

.and Oregon took steps to coordinate narcotic 
information and trafficking 

to promote its exchange enforgement 

agencies at th e state and local level. The Western States 

Information Netwo.rk, known as WSIN , a federally funded 

organization, which is housed has in our Department of Justic , 

established itself for . . as a coordinating and clearinhouse 

narcot~c traffick" . ~ng l.nformation in which all 
local d agencie 

an state" can share. 

Al.though WSIN has J'ust become operational, it 
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has supplied analysis and information in numerous 9 major 

cases which probably would not have been made, were it 

not for the coordinated effort presented by WSIN. I 

regret that the future of WSIN is questionable'. This is 

because the united States Department of Justice tr~sfer-

red $6 million of the $9.1 million funding for all regio- .. 

nal nar~otic information networks to the FBI for the 

fiscal year 1981. 

JUDGE BELL: What was that again? 

,GEN. DEUKMEJIAN: They had transferred from 

their budget $ 6 million out of $ 9.1 million 'i:~o the FBI. 

JUDGE BELL: You mean out of the DEA budget? 
r//-

GEN. DEUKHEJIAN: It's n6t bEA, sir, it's money 

out of their own Department', of Justice budget that had 

originally been allocated for all of the regional informa­

tion, narcotic,information networks that we have through-

out the United States. 

JUDGE BELL: That didn't take funds away from 

EPIC, did it? 

GEN. DEUKHEJlh~: No. 

JUDGE BELL: El Paso? 

GEN. DEUKMEJIAN: No. 

JUDGE BELL: kyhere was the money transferred to? 

Co i to 24 GEN. DEUKHEJIAN: To the FBI's budget. In 

•• c'~ i . 25 other words, it' s all wi thin the United S ta tes Department 
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13 

of Justice, but they took moneys that had previously been 

allocated for these'information networks. 

MR. 'EDWARDS: What was the rationale for tha~, 

General? 

GEN. DEUKMEJIAN: I believe that the rationale 

is that they're going to give the FBI a greater role in 

,narcotic trafficking cases, a much greater role than they 

had had in the past. Otherwise, I don't know what the 

rationale was. This is a comparitively new program, at 

least for the western states. I' b t seen in existence in 

some of the other areas of the country. 

JUDGE BELL: Does that mean that these regional 

operations would be shut down? 

GEN. DEUKHEJIAN: Well, as I'm going to continue 

to indicate, there is a reduced level of funding, but -­

JUDGE BELL: Go ahead, I'm sorry I interrupted. 

GEN. DEUK~mJIAN: It's all right. But, Judge 

Bell, you're correct that -- because next year, in the 

next fiscal y~ar, at the present time there ';s no ... approp-
;-

riation for the next fiscal year, so unless there is some 

appropriation, it will be shut down. But at least for 

this year, they are going to be operating on a lower:level 

of funding than had been anticipated. But the danger is, 

in the next fiscal year, right now there is no funding 

that is anticipated. S h t I' o w a m urging is that funding 
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, d at a level at least consistent witq the be maintal.ne 

level that is now in existence. 

14 

The narcotic problem is a national problem with 

international overtones~ which clearly warrants the focus 

and attention of the Federal Government and the,resqurces 

available to it. The Feder~l Government could, and I 

assume .~ more dedicated role in inter-think it should, """ 

dicting the importation of controlled substances into 

the united States. The efforts of the Coast Guard need 

h of other branches of to be increased, and t e resources 

the military could be a).lthorized to assist in the drug 

war • The Federal Government could also be of great 

assistance in California by establishing an enforcement 

policy for the California-Mexico border, and then imple­

ment that policy with adequate resources. 

Currently, Immigr~tion and Naturalization 

Service, Border Patrol and cus~oms work in a disjointed 

h ' The Federal Government needs and uncoordinated fas l.on. 

to coordinate the efforts of these three agencies and 

establish a border policy. Frankly, I just wish the 

would establl.'sh a policy. -We don't Federal Government 

know what their policy is. And if they would establish a 

policy; whatever it is, and then be prepared to support.i 

with adequate resources, I think that this would be of 

tremendous assistance. 
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JUDGE BELL: You say that's the INS, Border 
f 

Patrol a.nd --

GEN. DEUKMEJIAN: And Customs. 

JUDGE BELL: We 11, . Border Patrol is part of INS .• 

GEN. DEUKMEJIAN: But they --

JUDGE BELL: They're both in the Justice 

Department. Customs is over in the Treasury. 

GEN. DEUKMEJIAN: Yes. 

JUDGE BELL: But I'm very well aware of the 

problem you've mentioned. 

GEN. DEUKMEJIAN: Consideration 'should also be 

given to the establishment of check points entering into 

Mexico. They now have check points for traffic and people 

coming from Mexico into the United States. The establish-

ment of a southbound check point will interdict the flow 

of stolen merchandise into Mexico. In 1978, law enforce-

ment agencies ~stimated that over 6,250 stolen vehicles 

crossed into Mexico. ·In a related survey conducted by 

law enforcement agencies .affected by the border, it was 

estimated that 25 pe,rcent of all stolen property is taken 

into Mexico. 

Acqeptance and implementation of these recommen"" 

dations will improve the administration of justice and ., . 

help to protect society. 
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providing me with the opportunity to speak withy'ou today. 

And:.if you seek any other information, certainly our 

office would be more than happy to furnish you with any 

information that we may have available. Thank you. 

CHAIRMAN HARRIS: Thank you, General. 

Questions. Judge Bell. 

JUDGE BELL: I would like to make some response. 

We will look into the regional drug intelligence opera-
-i 

tion funding problem. That will be part of Phase II of 

what we're doing. But we'll get to that at a very early 

date. 

The INS, Border Patrol, Customs problem is not 

new. It's been around a long time. And we made.:a'.strq,ng 

effort when I was Attorney General to have all that put 

together under a heading called Federal Law Enforcement. 

You'd think we had several gove~ments instead of one. 

And we've been unable to have a head of Federal Law 

Enforcement. We have a head of Central Intelligence. But 

law enforcement is ,':Scattered throughout ·the government. 

But that's a Phase II qriestion. But we're very 'well aware 

of that. 

I'm interested in your pessimisticc~iew of the 

court system. I agree with you, and I think that we've 

reached a point where guilt is irrelevant, and that the 

court system is dedicated to what Frankfurter called the 
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quest for error. We just put blinders on. lye don't 
f 

care about whether a person is guilty or not. And we set 

out on a quest for error, a~d that's one of the troubles. 

I'm getting around to asking you, what do you 

think the role of the lawyer has been in this, building 

up this kind of jUstice, criminal justice system? I've 

been struck for some years by the canons of ethics which 

require' lawyers' to make contribut';on to the ... system, and .. 

Rule 11 of the Federal Rules of Civil Procedure, which 

prohibit a lawyer from taking a frivolous position, and 

I'm wondering if the l~wyers themselves are not respon-

sible for the build-up of th';s t ... sys ern, as much so as the 

judges, or maybe even more so • Have you got any views 

about that? It's well and good to knock the courts, but 

are you prepared to knock the lawyers? 

GEN. DEUKMEJIAN: Well, Judge, the lawy f er, '.0 '. 

course, does indeed have the responsibility to Use every 

single avenue that is made available to h' 
~m. I'm talking 

now about the defense lawyer, on behalf of his client. 

JUDGE BELL: But he is not to take a frivolous 

.posi tion, an: .. unfounded appeal, so to speak. 

GEN. DEUK~mJI~u.. That.;s tru t 
~~ • e up 0 a certain 

point, Judge. Illl tell you, ';n h' ... t ~s state, our highest. 

court -- and I hope jI'm stating this correctly __ has said 
:\ 

in some decisions thli~~~~yenif an attorney -- and maybe Mr • 
.... 1,.' --',,~, - -, ,- ' 
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Littlefield will correct me if lim wrong. But my under-, 
standing of the laM is that even if a defense attorney 

doesn't think that he'@. got' a point of law that he can 

present on an appea.l, that still that appeal could' and 

should be taken and it's up to the judges of the court of 

appeal to review the entire record to determine whether 0 

not there are any kind of appealable issues involved. In 

other words, even .though "Fhe attorney 

JUDGE BELL: Well, that's a S~preme Court of 

the United States decision ca~led Anders v. California. 

But that doesn't mean you fail to tell the court that you 

think there is no ground for appeal. That's where the 

troubles come in. How many of these 4,000 appeals: :in. yo 

state do you think lack probable merit? As the Supreme 

Court of the United States termed it, "without arguable 

merit". That's the language, "without arguable merit". 

GEN. DEUKMEJI~~: I have to answer it this way. 

Because of the courts'-seeming fly-specking examinati?n 

of the entire trial process and what; the law enforcement 

officers did and the like, they keep holding out a hope 

to the defense attorney and to h:!.s client tha.t he ought. to 

try anything, because he's goingtd have a pretty reason-

able opportunity that he may catch the fancy of the 

court. And by the way, if he doesn't do some of these '. 

things, he's liable to be subj.ected to malpractice action. 
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JUDGE BELL: That' f 
s one 0 the reason ~ lot of. 

these frivolous appeals are takf!n. 

GEM • DEUKME.JIAN .0 'Th f 1 
ey ee that they have to, 

to protect themselves. 

JUDGE BELL: 
You have done your d~ty if you say 

to the court that YOU1~?not. find a ground for appeal, 

and th~n.cite Possible grounds, and then turn it over to 

the court, let the court do its duty. I blame a lot of 

this on lawyers, myself. I don't think it's fair to blame 

it al toge:: .. "er on the courts. S . 
o ~t takes the courts and 

the lawyers to make a system. T.T, 

"e ve sort of built up a 

system, as I"say, .where guilt is irrelevant, and 
you}re 

rolling the dice. Take the appeal. 
Most of the time 

you're getting a free lawyer. W 
hy not appeal? 

In England you'd never find a barrister who 

would take a frivolous appe:'>.'l'-·. ' 
- You d be disgraced. ~'le 

simply have got to do someth~ng' th 
• ~n e court system of 

this country where lawyers, where there's a Rule 11 in 

every proceeding, that· YOU.won't take a position' unless 
I, : 

there is good ground for the pos;t~on 
...... you're taking. 

ThQp~ you. 

CHArmIAN HAR..-qIS: l-ir. Li tt:lefiel&1" 

MR. LITTLEFIELD: I th;nk perh G 
• aps, eneral, we 

ough,t to tell Juage Bell, there is no such thing a~ a 

frivolous appeal in California. 
I was interested, what 
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1 do you attribute the tremendous growth in the apP'eals • 
2 in the last five years here, 'the great growth in the num-

3 ber of appeals? 

4 GEN. DEUKMEJIAN: Well, aga~n, I think you sort 

5 of answered it yourself, that most defense attorneys feel 

6 that the way the courts have been responding that they 
, ,! 

7 might as well try it. They might as well go ahead and 

8 appeal •. And also, of course, in the case of the defendant 

9 who has counsel provided for them, at public expense, 

10 again, I mean, the defendant ce~tairtlyhas nothing to lose. 

11 And so it's a combination of the two. 

12 MR. LITTLEFIELD: In connection with the 

13 regional network for narcotic enforcement, that's a tre-

14 mendously good thing~ Is there any possibility that 

15 maybe the states.would pick up the tab for that if they 

:~ . ;:~ 
, } 

16 didn't get it financed by the Federal Government? 

., , 

If 

.) 
I 

'" 

'T I 
,,. J 

\ ,) 

~. I 
1 ' 

'J •• ·.i. I~ 
;~ ~) 
\ I 
i 

17 

18 

19 

20 

21 

22 

23 

24 

2}5' 

GEN. DEUKMEJIAN: I don't know. I would say, 

at the present time in California, under the present 

Administration, I would have strong doubts about that. 

""Maybe the next administration might be different. 

MR. LITTLEFIELD: A couple of years ago, or 

perhaps it was longer than that, some of the insurance 

companies financed or fronted the money for some border 

checks going in. Was that a successful program? 

GEN. DEUIQ.1EJIAN : No. We have attempted to 
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establish a southbound border check point operat~d by 

state and local law enforcement, and we have asked insur­

ance companies if they would help to finance it, and they 

have irldicated that they would. H owever, we are trying t 

get le.gisla'tion passed that: Would make it possible for 

that border check point to operate without running into 

the constitutional problems. And that legislation was 

defeated l.ast year. And we're trying it again this year. 

I don't khow whether or not w ' . e re go~ng to be successful. 

But we would have been able to. go ahead, had 

th~ Legislature giVen law enforcement the authority to 

conduct that operation. B t th f u us ar we haven't gotten 

that authority. 

MR. LITTLEFIELD: And if you had had that autb-

ority, there is a tremendous amount of stolen property 

that'would have been recovered, I'm sure. 

GEN. DEUKl>1EJIAN: Th t I • a s our op~nion, yes. 

MR. LITTLEFIELD: That's all I .. have. Thank you. 

CHAIRMAN HARRIS: Mr. Edwards. 

MR. EDWARDS: You have no mechanism at th ,,~ 
)' 

present time for checking on -- your figures of 6,200 

stolen vehicles, approximate, and then 25 percent of the 

stolen property, you have no mechanism at the present.;time 

for checkin.g that, going out of California? 

GEN. 
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reported st.olen car and th.e Highwa be that if there was a 

it going down the freeway on its Patrol happened to see 

way to Mexico and stopped it. 

of a formalized type of check point, there is no means 

examination of cars, true s g01ng k . into Mexico, whereas, 

as you know, there is the border check point as they come 

from Mexico into the United States. 

MR. EDWARDS: The Western States Information 

Network does Customs, DEA and the Coast Guard have 

membership in that system also? 

When you 

GEN. DEUKMEJIAN: ~e work 
f 

use the word IImembership ll, 

together wi th;;them. 

I'm not sure that 

they are formal members, u b t we certainly do work togethe" 

them and coopef~te with them, to the extent that 
<I with, , (( , 

\ d their own rules "and regu-they're allowed to do so· un er 

lations, their own poli~cies •. 

M..~. E : DWARDS We have a similar system in 

Florida, and we have a membership requirement, just a 

But I was localized, tailored-to-Florida-needs system. 

wondering if they w~re members, and did they use your 

a foc a, 1 point for the sharing of informat::\on as system as 

opposed to going directly to EPIC if they came through 

the VlSIN system as opposed to going direct? 
;'f·'~,. 

GEN. DEUKMEJIAN: Our eXPerience up to this 

point is that 

, (202) 234·4433 
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we're just beginning to get operational. And I ~hink as 

we become more operational and then build up confidence in 

those agencies wi t;h· .our worle, I'm sure we'll have even 

" 

prQbably looll: more to EPIC for their resources. 

more of an interplay. But right now I would say that they 

MR. EDWARDS: Thank you, General. 

CHAIRMAN HARRIS: Chief Hart. 

CHIEF HART: 
I have one question, General. In 

the area of narcotics, you say the federal agencies that 

operate in the area have nq policy on drug enforcement? 

GEN. DEUKMEJIAN: No, I didn't mean to say they 

have no policy, sir. I meant to indicate, number one, I 

14 coming into the United States I use mOJCe of the federal 

15 resources that are available. I said where there is no 

think they can do more in terms of interdicting narcotics 

16 policy is --"I:"don'tknow what the policy is with respect 

17 to the border between California and Mexico. What is the 
18 

real federal policy there as far as enforcement along the 

19 border? And that includes the problems involved with 

22 

20 illegal aliens, it inVOlves just all of the law enforce-

21 ment type problems. It's very difficult to know what the 

policy is, and whether they're going to provide adequate 
23 resources to carry out a policy. 

. 24 
CHIEF HART:, What do you think the problem is? 

25 You have these three different agencj.~s Who can't seem to 
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1 get together? No leadership? , 

2 GEN. DEUI{MEJIAN: I think Judge Bell probably 

3 knows the problem even better than I do, because he was 

4 very much involved. And as he has indicated, he had .. 

5 worked on that area as well, and the difficulties that h.e 

6 encountered. But all I can say is that from our view~ 

7 point, from our vantage point, it just appears as though 

8 there really doesn '·t seem to be an established policy tha 

9 i::; truly ba,cked up by the Federal Government and their 

10 agencies in an effec:ti ve I unified, coordinated fashion. 

11 CHIEF HART: Of course, that hurt- your effort 

12 greatly then? 

13 GEN. DEUKMEJIAN: Yes. 

14 CHIEF HART: Thank you. 

15 CHAIRMAN HARRIS: lvlr. Armstrong. 

16 MR. ARMSTRONG: General, are you familiar with 

17 the federal-state law enforcement committees, Qr concept 

18 of that, federal-state coordinating committees that the 

19 Justice Department has been touting for some time? 

20 GEN. DEUKMEJIllN: Yes, Irm familiar with them in 

21 general, and I know that we have sqme attorneys general 

22 from the states. that are representative of the National 

23 Association of ~ttorneys General that are members of 

25 

those, if that's the same group that you're referring to~ 
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organization in California Where you periodically meat , 
with the federal officials working in your state, DEA, 

FBI, U.S. Attorneys? 

GEN. DEUKMEJIAN: No. We don't have a formalize 
. 

organization of that kind in which we meet with federal 

agents. 

MR. ARMSTRONG: Well, do you think it would.be 

helpful', for example, if the Attorney General of the 

United States were to mandate that the United States 

Attorneys and all other law enforc~ment agencies within 

his purview were to meet periodically with state and local 

officials within a jurisdiction? Would that be helpful 

in, say, perhaps developing a policy with regard to 

narcotics? 

GEN. DEUK!-fEJIAN: Yes, I think it would be help-

16 ful. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. ARMSTRONG: Would you recommend that the 

Task Force forw rd th a at recommendation on to the Attorney 

General? 

GEN. DEUKMEJIAN: I would certainly recommend 

that it be very seriously considered. 
I haven't thought 

the whole thing throu.gh totally, as far as what might be 

involved and the costs and so on. 
But it would appear to 

me to be, a very sound suggestion. ,', It 
certainly ought to 

be given very serious . 
cons~deration by your panel. 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCR1BERS 

1330 VERMONT AVENUE, NW 

WASHINGTON, D.C. 20005 

, 



/ 

~---------~ - --~------."..--~---~--- ~-----~------- ----------

.1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

? 17 

18 

19 

21 

22 

23 

.24 

25 

------~========,~-.====-=---------------------==~ 
) 

26 

MR. ARMSTRONG: I've asked this question of 
• 

several other witnesses we've had here in Los Angeles. I 

my home state of Kentucky, we're beginning to have a 

serious problem of domestic grown marijuana, and the need 

for law enforcement resources to target on the eradication 

of that problem. Do you have such a problem in California, 

and if so, what h~ve you done in connection with the 

drug enforcement authorities or the United States 

Department of Agriculture to try and eradicate domestic 

grown marijuana? 

GEN. DEUKMEJIAN: Yes, we do have a very signi-

ficant problem here. We have given it total support from 

our department, and we are working with'DEA, and we're' 

working with local sheriffs. We have just last year --

I believe that over 1,000 individuals were arrested in 

,this state, charged with the violation of cultivating, 

growing of the more potent form of marijuana, sensamilia, 

and we're continuing to carryon as, strong an enforcement 
7::::: 

effort as we can with the resources that we have available 

to us. .~ 

I recently testified before a House of 

Representatives Select Committee on Narcotics Abuse that 

was here in Los Angeles, and again spoke to them more 
. 

specifically on that subject. But welre very much involve 

in a vigorous enforceInent e,ffort, trying to curtail that 
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problem. 
• 

MR. ARMSTRONG: Do you need more assistance from 

the Federal Government to help eradicate the problem? 

GEN. DEUK~mJIAN: Well, the only really addi­

tional assistance that we could use is some financial help 

Because, really, the control problems of that involve 

tremendous amounts of manpower. It t k 1 a es a arge number 

of deputy sheriffs to go in and t d' o era ~cate these gardens 

when we find them, and a lot',of 'overtime that has to be 

put into those projects and operations. And just to help 

to offset some of the costs that local law enforcement 

has would be helpful. 

But as far as beyond that, I would say that the 

extent of the assistance to date by DEA, by the federal 

agencies, has been adequate. W ' e prov~de a lot, ·of training 

for local law enforcement. W t ' e ra~ne,;. for~example, the 

individuals who fly in the airplanes that conduct surveil-

lance and who then are qualified to go to a judge to get 

search warrants in order for the agents, the local police 

and the agents to go ';n .- d t • an 0 actually destrov and -
eradicate thc>se crops. 

We do a lot of other th';ngs, but b ' .... as~cally! 

we're kind of th~ coordinating 

Department of JU~iCe, we have 

agency. ~ve have within our 

a Bureau of Narcotic 

Enforcement, state narcotic officers. Our narcotic 
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officers work with the local sheriff and with DEA in that 

program. 

MR. ARMSTRONG: Let me ask you something. You 

mentioned training. Are your narcotics officers trained 

with DEA or through any of the DEA programs of training? 

GEN. DEUKMEJIAN: Well, I'm not sure. I would 

imagine that the~e have been some kinds of programs where 

we have sent some representatives. But in other words, 

not all of our agents are trained or involved in training 

programs that may be offered by DEA. We may have sent 

some representatives. 

MR. : ARMSTRONG Would that be helpful to you, 

to be able to have your agents trained through training 

programs sponsored by the Federal Government, specifically 

earmarked for DEA? Would that helI;i) your staff? 

GEN. DEUKMEJIAN: I don't think that we have any 

real great need for that. Our people are very good. 

They're xery well trained. In fact, we're training other 

people all the time. And I don't think we have a real 

strong need for that. 

MR. ~ffiTRONG: Let me be more specific: about it 

Do you think the. Federal Government has a role in assist­

ing states in training law enforcement o£ficers? 

GEN. DEUKMEJIAN: I would say, if I had to 
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used -- and I think everybody has to prioritize them 

today .-- I would not put that at the top, or toward the 

top of the list 9f priorities. I think that the 

Federal Government and DEA and the other agencies can do 

more to help us by using more of their resources in 

stopping the narcotics from coming into this country_ I 

think that is the place where they should put ,.their big-

gest emphasis, and then if they can, I mean, if there are 

some funds that would assist in, as I say, helping local 

law enforcement carry on these additional duties because 

of the nee~ for tremendous manpower needs, and the overtimr 

and the expense that's involved, that would be helpful, ,.: 

too. 

But I don't think that we need to have, for 

example, if your question is, would it help .to take DEA 

personnel or other federal personnel and use them to train 

law enforcement throughout this state, I would say no, 

because I really,think that California law enforcement is 

probably as highly profession.alized as you'll find any-

where. 

MR. ARMSTRONG: Thank you, General. 

CHAIl:u.1AN HARRIS: Mr. Carrington. 

MR. CARRINGTON: Gen. Deukmejian, you heard in" 

the opening orders of business today that this Task Force 

will recommend to the Attorney General of the United State 
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, of his office to States that he use the leadershJ..p powers 

accord the victims of crime their proper ~tatus in the 

On'the State Attorney General criminal justice system. 

lf d Senior Assistant Attorney level, through yourse an 

ff' is undoubtedly the General George Nicholson, your 0 J..ce 

leader in doing precisely that. 

for t he benefit of this Task Force, Would you, 

outlJ..'ne some of the initiatives that your office briefly 

Of v.ictims, victims' rights?' has been taking in the area 

GEN. DEUKMEJIAN: Yes, I'd be very pleased to. 

h t star,:'te, d out being called We've had in California now w a 

the Forgotten Victims'Awareness Program. It began five 

years ago. And it works in conjunction with the 

California District A~torneys Association. And together 

do during these past five years what we have attempted to 

is to make the public and to make public officials mor~ 

aware of the plight of the victims. 

we are accomplishing that goal. 

And little by little 

California of course we've had a For example, i:-n 

CornpensatJ..'on Program where victims of Violent Crime 

are entJ..'tled to make application to be violent crimes 

some of t heir medical expenses, lost wages reimbursed for 

and costs for rehabiJSf:,tation. That is a program that 

But nevertheless it has been needs again more resources. 

extremely helpful. 
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1 

We have also established in California, Victim/ 
2 

Witness Assistance Programs. There are 30 of them spread 

3 
throughout the state. And as the name indicates, those 

4 

5 

centers, those Victim/Witness Assistance Centers, carry 

out many, many different types of services for victims of 

6 
crimes. And here again, the whole idea is to make the 

7 
victim of a crime a participant in the criminal justice 

8 system. 

9 
Up until this effort was cOmmenced, the victim 

10 

1,1 

12 

to a great extent really was left out of the whole system. 

And as you know, most of the cases wind up with guilty 

pleas, for example. The victim may never appear in 

13 

14 

15 

court, may never appear before the judge, doesn't really 

know what has happened, what's gone on. The judge may not 

have received any kind of testimony or any kind. of sta-ce-

16 

17 

ment from the victim. As a result of programs like this, 

we've also gotten some laws enacted which now provide 
18 

19 

that before a judge does any sentencing that he at least 

receive in a probation report, the presentence probation 

I' • 

20 report or other reports, some comments from the victim. 

21 And in turn, what we're trying to do through the district 

22 attorneys offices, through t,pe courts themselves, is to 
• 'j 

23 really make the victim feel that they are indeed a part of 

'24 the criminal justice system,. 

25 These are just some of the t:.hings, and there is 
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a whole host of services that are now available. Again, 
• 

we're constantly pushing to extend thatOi And I am very, 

very supportive of a nation~l effort to recognize the 

rights of victims. 

MR. CARRINGTON: C~neral, your office has 

produced a book called "The Victim's Handbook", which 

I've read, and to me it synthesizes all these activities 

that you have been performing in the victims area. Could 

you direct your staff to make copies available to all of 

the Task Force members and all of the staff members of 

this Task Force? 

GEN. DEUKMEJIAN: I'd be very pleased 'to, very 

pleased. 

. MR. CARRINGTON: Thank you, sir. 

CHAIRMAN HARRIS: Thank you, Gen. Deukmejian, 

very much. We appreciate your testimony and your time~ 

And once again, thank you. 

GEN. DEUKMEJIAN: Thank you all very much. 

CHAIRMAN HARRIS: We are now going. to focus for 

the rest of the morning on the eX9lusionary rule. Wbat 

.'; , 

we have in mind here is a little departure from our normal 
('/"" 

" II 

routine, in that we will hear from both our W:itnesses on 

the exclusionary rule, and hold our questions, and- then···. 

have them both available at the same time for questioning~ 

since I am advised that they probably today will take 
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different points of view on the rule. 

We are honored to have as our first witness on 

the rule the Honorable Malcolm R. Wilkey, United States 

Circuit Judge for the District of Columbia Circuit •. 

Judge Wilkey~ welcome. Thank you for agreeing 

to appear here today. 

PRESENTATION BY: 

HONORABLE MALCOLM R. WILKEY, 

UNITED STATES.CIRUIT JUDGE, 

DISTRICT OF COLUMBIA CIRCUIT 

JUDGE WILKEY: Thank you, sir. Gen. Bell, or 

Judge Bell, and distinguished members of the Task Force, 

I am very grateful to have been invited to participate 

in this very important work. I think that your Task 

Force here has gotten hold of, or at least has been charge. 

16 ~ with, the greatest single domestic problem that we have in 

17 

18 

20 

21 

22 

our country today. 

There is a kind of rot that has been set in in 

the administration of jUJtice, and until this country gets 

a grip on it, until we get a grip on the situation our-

selves, it certainly is going to lead to disaster. And 

it is our responsibility, those in public life, to exer-

23 cise some leadership on this question. 

24 I agree with the Attorney General that although 

25 . he didn f t use the phrase, we live in a golden age 
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crime. We live in a golden age of crime because crime • 
certainly pays. k~d we've got to confront that situation 

and take the profit out of crime. Your particular respon-

sibility is violent crime, which also seems to pay. I 

think first I might point out the relationship of this 

exclusionary rule or exclusionary remedy to violent crime. 

i/ 

The exclusionary remedy comes about because of alleged 

violati'on of the Fourth Amendment. The evidence shows 

and I don't think there is much dispute abOt\t this -- that 

on motions to suppress mati~lrial evidence, 75 percent, 

approximately -- and this will vary. with the': jurisdiction 

of course -- 75 percent of the motions to suppress involve 

gun~, narcotics or gambling paraphernalia. And guns, of 

course, are the tools of violent crime. The narcotics 

traffic and the gambling industry are certainly productive 

of violent crime in the furtherance of their ends. 

30 this,. exclu~:;ionary remedy is directly rela'ted 
;~I 

'.~.\. 

to the incidence of violent crime in the united States. 

And later on I'm going to mention the amazing coincidence , , 

of o~~ J),aving this" rule 6f evidence unique among th.~ 

~ations of the world and a;l.so having the highest rate of 

violent crime in the world. 

Now, what is this exclusionary remedy? It~s 

: I ~,) . 

a judge-made rule of evidence , ... hich,,:,b'ars,accordingto the 

(() 
Supreme Court, the use of evidence secured, through,j an 
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il'legal seal:ch and seizur2. Now, th~ffl rule of ev,idence 

didn't come down from on h';gh. It' • s man-made, not God-

given. Until there was a recent trend of examination int 

this rule re!cently, I fully expected h somew ere along the 

line that someone would contend that Moses brought down 

a third tablet from Mount Sinai and that the Supreme 

Court only discovered it in 1914. But we haven't gone 

that far yet, and I think the trend has been arrested, 

and it's been arr t d b ' es e ecau~e we've peen looking very 

carefully at the rule to see what supports it, either in 

logic or in expel~ience. 

It's not even'in the Constitution. And Congress 

didn't enact it. The Supreme Court adopted it asa remedy 

for, hopefully, to prevent violations of the Fourth 

Amendment • And one of 'the problems, of course, In doing 

something about it over the years, has been the mystique 

attached to the rule. So let's get it clear from the 

start, this was a prophylactic measure adopted in the hope 

that it \'lQuld do some good in implementing the Fourth 

Ame.ndrnent. 

Let's put this in constitutional perspective. 

Friday afternoon I came back from lunch and walked into 
" 

the Courthouse by one of the IC:>Jlr doors wh~.ch I use less 
'/ 

frequently. And the guard stopped me. He's supposed to' 

stop everyone who comes in there and make them show 
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identification, or to recognize them and pass the~ if he 

knows theY"work there. So I pulled out my identification 

as a United States Circuit Judge and showed it to him~ 

And he was a little embarrassed. ,And this has ,occurred 

literally dozens of 'times during my 11 years in that 

Courthouse. And each time I've said to them, as I did to 

this guard, "Don't be embarrassed. You're here for our 

protection. You're supposed to S,top everyone you don't 

know. And of course you don't know. all the people in this 

Courthouse. So you continue to stop everyone that you 

don't know, because you're here to protect us, and we 

realize that." 

And he smiled and says, uThank you, sir, I'll 

remember that." Well, I got on the airplane yesterday 

afternoon and, as we've all done for al good many years 

now, I walked through a security device and put my brief-

case here, through the X-ray. And on occasion I've been 
.' . 

stopped, as I knoW" you all have, and forced to go back 

through the security device. Something in there was givin 

off an alarming signal. .~ 

Well, now these are slight inconveniences. But 
:::::;,;.. 
':,\ 

the illustration of my going into the';Courthduse and goipg 

through the airplane search illustrat~;~s that the American 

people will accept slightinconveniend,es or intrustions 

into their privacy, if you want to cal! it that, ifthey'r 
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reasonably necessary. And that is the test. Reasonable-

ness, and the necessity of the intrusions on privacy. 

And for what purpose? For ehe protection of society as 

a whole, for the protection of innocent people. The test 

of reasonableness, of course, is the constitutional test. 

The Fourth Amendment says, "The right of the people to be 

secure against unreasonable searches and seizures." 

So that's what we're t~ing to do. We're trying to pro-

tect people by our law enforcE~ment machinery against 

unreasonable searches and seizures, not against all 

searches and seizures. 

We normally evaluate public policies by their 

announced purposes and their visible results. The pur­

pose of law and the result of law is really the test by 

which we judge the reasonableness or desirability of the 

law. Two things should be borne in mind. '-Searches are 

17 pei~itted, as in our Courthouse or the airports, to pro-

18 tect innocent people. Secondly I ·the exclusionary remedy 

19 has never protected an innocent person. 

20 To the extent that law enforcement searches are 

21 discouraged by this exclusionary remedy, the protection 

22 of innocent people is reduced. In co:ntrast, only the 

23 guilty benefit from an excl\lsionary remedy.. r·ve all know. 

24 that if there is an unreasonable, therefore an illegal, 

25 search, and a gun is found, the guilty man goes .free. 
'::.--' 
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1 ' If there is an unreasonable and illegal search and no gun 

2 is found, or no ot.her co nt. rab and , the innocent person has 

3 no right of redress under the exclusionary remedy. ~here 
. 

4 is just not much he can do about it. 

5 
N01rJ, I suhmi t that on analysis the whole purpos 

6 of criminal la\,l is, to protect innocent people. It is t9' 

protect, society as a whole. If we could do this,without 
7 

8 bothering to p'unish anyone, I think we would do it. It 

9 would be much cheaper • punishment , imprisonment, is a 

10 terrible financial drain on society~ The object of law 

11 is to protect innocent people. 

12 Now, whom do the 
advocates of the exclusionary 
\{[~{~ 
~nly obvious result is the 

13 rule want to protect? The 

14 protecti,?n of the unquestioned guilty. Now, surely a 

legal remedy should have some relationshiP to the purpose 
15 

16 

17 

19 

20 

21 

22 

23 

24 

25. 
J 

4" f, 

of all law. The exclusionary remedy fluncts the basic, 

fundamental. test of protecting society. 

NoW, the proponents would assert, "Well, the 

exclusionary remedy protects indirectly, by deterring 
, 

future violations of the Fourth Amendment." I challenge 

this, and I think this is what we're looking at, very care­

fully today, and:; have been for the last few years. And I 

challenge this, '<::afid I place the burden of proof on those., v \ .= 

who would utilize such an irrational device to keep out 

of evidence 
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the most indisputable, valid, provative 
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evidence. If you're going to distort the truth -Illaldl;lg 

process by excluding th e gun that was found, the narcot-

ies that was found, the gambling slips that were found on 

the individual, beyond a shadow of a doubt, 'if you're 

distort the truth-finding going to process of justice and 

let that man g,o scot-free, then the proponent of that rule 

has the burden of proving -- and , . I would say almost beyond 

a shadow of a doubt -- the proponent of that kind of a 

rule has a burden of proving that the rule works, that it 

does something, that it does d t e er other violations of the 

Fourth Amendment. And I submit to you that that has never 

been proved. In fact, it's never been ser~ (;ilsly attempted 

l\.nd as Chief J ustice Burger . wrote, "Such emperical proof 

may really in th' , ~S'" s~tuation be beyond proof in ordinary 

terms." 

Now, it has been clear since 1965, the Linklette 

case, or perh aps earlier, in the Elk{ns ... case of 1960, 

that det~rrence of . ~mproper police action .; .. s t h ... _ .• e rationale 

for the rule. This was reiterated by Justice Powell in 

Calandra in '74, by Justice Powell ~n ~ Stone v. Powell in 

'76. That is what the rule relies on : 1. 

Now, the 1 exc usionary remedy has many',· admi t- ;: 

tedly many costs and d' ~sadvantages. Chief Justice Burger 

Harlan in Coolidge, Powell in Bivens , in Calandra, and 

again in Stone v. P O\'lell, pointed out. thes'e admitted 
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3 

disadvantages; the most obvious, the unquestione~guiltY 
go free. And yet there has been only one attempt in 67 

years of supreme Court history of which I am aware, by a 
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not the whole Court, to demonstrate 
member of the Court, 

empirically that the exclusionary remedy has any deterren 

And that was in Justice Murphy's 
effect whatsoever. 

d ' 19 A 9 Justice Murphy sent 
Dissent in Wolf v. Colpra 0 l.n ':l. 

out a questionnaire to 38 police agencies in the country. 

There are about 40,000 different police agencies, I~m 

told. He sent it to 38. .He got ;replies from 26. And in 

a footnote he discussed 11 of those 26 replies. It seemed 

that in five out of six police departments which had 

adopted the Weeks rule of excluding the evidence that 

there was extensive police training in search and seizure. 

And in four out of five police departments which had not 

adopted the Weeks rule, the federal rule of excluding the 

evidence, there was no training to speak of in search and 

seizure. And from that, Justice Murphy dre\;" for himself 

the highly' questionable c{c;mclusion that the exclu~'ionary 
T ~ 

rul~ had some impact on police train;1.ng. ;1 
Ii 
II h' 

";, That, to my knowledge, unless. there is !Fomet l.ng 

come in in the last few year's that I am unaware o';'f, is the 

only empirical data the Supreme court has ever ci·tedin 

'24 67 years to justify this rule. 

25 
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Board of Education case, the Court, in making a very 

important rule there, cited empirical data , ,. And they 

41 

relied on-that. And they tested their decision in that 

by the empirical data available. But they have never 

attempted ~o do that in regard to the exclusionary remedy. 

That is the principal defect of the exclusionar 

rule. It doesn't work~ It has never been shown to work. 

And it thus doesn't accomplish the principal excuse for 

it. But there are at least three other defects in the 

rule. Itis a meat ax h' approac whl.ch produces these other 

defects. ~It totally fal.'ls to d' l.scriminate between the 

degrees of culpability of the officer. It doesn't ques-

tion whether he had ignorance or knowledge of the law, 

whether he acted in bad faith or good faith. I't:. doesn't 

question or rely upon the clarity or fuzziness of the 

legal rule governing a specific situation. 

I pointed out in a recent opinion that in that 

particular case if the'officer at 2:00 o'clock in the 

morning bad had the assistance f o . a visiting committee of 

three judges from the s~cond Circul.'t, Judge Friendly, 

Judge Mansfield and Judge Meskill, he would have been 

advised by twd 'of those J' url.' sts that his action was 

proper, and the third one would have said that it was 

questionable but undecided under Supreme Court opinion. 

Those judges, 
-Cr" 
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the law was at the time that this officer acted •• But our 

court under the exclusionary remedy found that the search 

was illegal then threw the evidence out. 

The remedy, thirdly, doesn't distinguish betwee 

impac~ on. the individual searched or the objects of the 

search. To me there is a vast difference between private 

papers in a home or office,. or a short detention on the 

street or in an automobile. There is a vast difference 

between personal papers of an individual and contraband; 

The guns, narcotics, gambling slips or smuggled slips. 

Supreme Court has talked in these Fourth Amendment cases 

about the expectation of privacy. as being the reason why 

a search was illegal. 

What ,lxpectation 9f privacy does an individual 
i! 

have in 
o . 

contrab\1nd? The right of possession of the .;; 

contr;aband, an illegal gun, narcotics or smuggled goods, 

is in the goverpm~nt. The man who possesses. it temporar-
.'. 

ily has no right of possession whatever. The government 

can confiscate it and take it away from him. 

if. .- . d' . d I h ';n tatj;on of pr~vacy does an ~n ~v~ ua ave ... 
J! 

What expec:;-

contraband 

thaJ{ should be protected by the Constitution? ",," 

Fourthly, the last defect, major aspect of the 

defects, there is no difference between major and minor. 

crimes or betweenmaj or and minor criminals'. The excl u-

sionary remedy applies to a teenage policy runner with the 
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slips in his pocket. It equally applies to a syndica1:e 

hit man accused of first degree murder. Now, this is a 

serious flaw in our jurisprudence. It's totally contr,ary 

to our accepted humane policy in other branches of the la 

of making the punishment fit the crime. This lack of 

proportionality in the penalty assessed would not be 

~olerated in any civilized justice system. 

Well, I've talked about four defects in the rule. 

What about the visible costs of the rule, aside from the 

fact that it's defective? And: .. remember, the burden is on 

the proponents of this extraordinary rul.e to show benefits 

over the admitted costs. The costs, thle impact of the 

exclusionary remedy. First 1 it is undeniable, it is 

inevitable that the most valid, conclu.sive and irrefutable 

factual evidence is excluded from the knowledg~ of the 

jury or consideration by the Court. 

Cardoza phrased it most beiautifully perhaps in 

1926. "The criminal is to go free because the constable 

ha~,: blundered. A room is searched against the law and the 

body of a murdered man is found. 'L'he privacy of the home 

has been infringed, and the murder~r goes free." And 50 

years later, Jus~ice 'pbwell, in Stone v. Powell, defines 

some of the costs. ''''The costs Qf applying the exclusion-

ary rule, even at trial and on direct review, are well. 

kno'."n. The physical evidence sought to be eXcluded is 
i} 

(202) 234.4433 

NEAL R.GROSS 
COURT REPORTERS .AND TRANSCRIBERS 

1330 VERMONY AVENUE. NW 

WASHINGTON. D.C. 20005 

. r 
! 



,1 , 
\ , , 
t 

" 

f , 

.. ...--. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

44 

typically reliable and often the most probative evidence 

• 
bearing on the guilt or innocence of the defendant. 

Application of the rule thus deflects the truth-finding 

process and often frees the guilty. The disparity in 

particular cas,es between the error coromi tted by the polic 

officer and the windfall afforded the guilty defendant 

by application of the rule is contrary to the idea of 

proportionality that is essential to the concep~ of 

justice. " 

Secondly, under costs, the rationale's illogio' 

brings justice itself into disrepute and into disrespect .. 

Try to explain the exclusionary rule to a layman. He 

cannot see the rationality of it. Why should the defen-

dant go unpunished when he is admittedly guilty because 

of a rule of evidence that is ostensibly aimed at punish­
// 

ing the police who made the arrest? 

As Wigmore put it, on the deterrence, ,!tOur way 

of supporting the Constitution is not,~to strike at, the 

policeman who breaks ,it but to let off somebody else who 

broke something else." And as to privacy, this has been 

downgraded. This was one of the original ideas behind the 

rule .• But it is no protection at all to the innocent, 

only the guilty person's privacy is protected by this 

rule. The innocent person has some kind of a remedy under 

the Bivens case for h;s infringement of his constitutional 

'. 

a 

" 

/" , " 

• 0"'1' 
\, 

o 
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1 rights. But that involves a difficult lawsuit and a 

2 f difficult burden of proof. And so the rule protects the 

3 privacy of the admittedly guilty but never the privacy 

4 of the innocent. 

5 Then as to judicial integrity, the remedY,itsel 

6 impairs jUdicial integrity"because people lose faith in 

7 our judicial process, punishing criminals, when they see 

8 the impact of the rule. In that comparison, I was talkin 

9 with Judge Bell before this session, and the question of 

lO judicial integrity -- we bar material evidence that has 

11 been illegally seized, but we do not bar persons who have 

12 been illegally seized and brought into court as d~fendants. 

13 For many, many years, the Supreme Court has held, in 

14, several decisions, one I remember in 1952 on which I 

15 relied in my cases as" a United States Attorney, relied on 

16 the rule that if the defendant is court, he is there. 

17 And the court will not inquire as to the illegality of the 

18 process by which he was brought there.. l'he court will 

19 proceed with the administering of justice. 

20 Now, if bring~Fg an accused into court by any 

21 means possible to get him there does not impair the 

22 integrity of the jUdicial system, I don't know why bring-

23 ing material evidence r like guns or narcotics, into court, 

24 irrespecti ve of ho,'l they got there, impairs judi ci al 

25 i,ntegri ty. 
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1 There are several other costs. Thirdly, police 

2 perjury. It encourages officers to lie. • In one of the 

3 examinations of cases made -7- I thir~ this' was in Illinois, 

4 the Chicago area -- after they were required to adopt the 

5 exclusionary rule, the cases of narcotics dropsy rose .. 20 

6 to 25 percent. And similarly the cases involving the 

7 search;of the person dropped by a, comparable amount. 

8 What, 'happened? The police were testifying that instead 0 

9 

10 

11 

findi.Tlg the narcotics on the person of the accused, they 

were testifying that as he got out of the ca;-, this " 

glassine packet just happened to drop to the ground. 

12 Within a month after the imposing of the exclusionary 

13 

14 . 

15 

16 

17 

-18 

. 19 

20 

21 

22 

remedy to exclude that evidence, the police had changed 

their story. 
;'/ 
// 

Well, now, the habits of the narcotics peddlers 

hadn't changed in that month. It was the story of the 

policemen that had changed. So the police are given an 

encouragement to lie and a~,i \~;ncouragement that is kind of 
~.,( 

hard to condemn, because they are thinking, or so they 

believe, in terms of the greater good of the society. . 
This fellow \'li th the narcotics packet has got to be put 

away. And if I hewe to lie to do it, why, I'll do that, 

23 and it's a small thing compared to letting this proven 

24 offender go free. 

25 Or fourthly, another cost of the rule -- and the 
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police may adopt this alternate ground. They may harass 

people without any intention of making arrest or'brining 

charges, just harass them, just shake them down. Now, 

that's true of policy slip carriers, they do that with 

prostitutes, they will do it with narco,t:.ics pedalers, jus 

harass them. Don't bother to bring charges, just harass 

them and knml that the exclusionary r~~edy gives nobody 

any relief under that. 

Fifthly, internal discipline by the police is 

ruled out. What police department is going :to adopt a 

stringent policy of punishing its officers who violate 

the Fourth Amendment when they're going to wipe cmt the 

cases they've made for the District Attorney? It's only 

when we eliminate· the exclusionary remedy that we can hope 

that the police departments will discipline internally 

their people. 

Sixthly, it makes impossible state consideration 
-<., 

of alternatives to the exclusionary rule. Mapp v. Ohio 

in 1961 wiped out the possibility a state could engage in 

meaningful alternatives for protection under the Fourth 
" 

Amendment. 

And seventhly, it makes hypocrites out of 

judges. The trail judge sits there and he hears this 

police ofticer saying that the narcotic p'acke,t f~,ll to the 

ground when the man got put of the car, and he knows,the 
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But the jUdge h 
as a chOice of believ-. 

ing the officer or ' 
believing the d 

efendant, and so he 
believes the f' o f~cer. And 

he knows 
has been had ' 

~n that case. 
Very well that perjury 

off' . But the jUdge, like the 
~ceJ:, believes I and with 

"I really 
some justification, 

don't ,know that 
the man is lYing, 

fellow ought to go 
and certainly this 

to jail, and they got the 
gOods on 

Well,/{ these 
i. I are costs. 0 

~ ne of the biggests 

him. " 

costs in violent crime, of 
course, is th 

at we can have no 
10 

11 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23' 

24 

25 

effective gun Control 
laws in this 

country until we get 
rid of the exclus' 

~onary rUle. I 
take no POSition On gun 

controi laws. There is a 
great argument about that. 

both sides ought to . But 
, recogn~ze that the 

gUn Control laws 
we have on OUr bOOks now 

, Whether stringent· or lax 
neVer gOing to be enforced ' are 

as long h 
as t e eXClusionary 

remedy Wipes out the eVidence th 
at the people bring in. 

I bring up . 

States is a haven of 
aga~n0the parallel. 

The United 

ViOlent criminals and 
It· (/ violent crime. ~s number One 

on the world by any st~~dard. 
States is the only -

ciVilized COuntry . 
. ~n the world that 

the eXClUSionary remedy t 
o ~ule out violat;ons s· .... under earch and seizure. 

ha 

This is not . . 
co~nc~deJnce. S' 

criminals here k ~nce the 
cc' now the diffiCUlty 

under this restr' . 
~ct~ve 

that tl~e police have 

rUle of m k' 
a ~ng seal;;ches and seiz-' 

ures and taking away 
their guns, they 
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the police, who know' their difficulties but nevertheless 
• 

know that a substantial percentage of criminals carry 

guns, are tempted more often to make searches and seizures , 
to try to find those guns, whether they're able to make 

successful prosecutions or not. 

So we compare the result in England and some 

other civilized countries. In Engiand, neither the polic 

nor the criminals habitually carry guns. The criminals· 

know that the police have a right to search under reason-

able cause and that the police will search, and if a gun 

is found, conviction and punishment are automatic. There 

"", is no exclusionary remedy and never has been. 

The s am,e is true in Canada I in I sr ael , in 

Germany. But in our C!ountry, because of the difficulties 

of successful pJ:osecution because of the exclusionary 

remedy, we get the worst of i't in both ''lays., The crimina s 
,) 

carry the guns, th€l police make more searches than they 

do in the other cquntries, because they know that the 

criminals have thta guns, and of course many of the searchE:s 

are innoc~nt people. 

~'1e could go" on with this at some length, but I 

" 

think we have some other things to go into, so I'll not 

elaborate on it furth~r. : But I'll leave you with this 

thought. The cost of the exclusionary rule in regard ,t~·,. 

violent crimes and i ~~ direction relationship to se,arch ;/ 
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and seiz'U,re in regard to guns. You notice tha't Mr. ' 

Hinckley, who shot President Reagan, allegedly.-- I'll 

leave the "allegedly" to you, you may have seen the same 

film I did -- Hr. Hinckley, after he had been searched at 

the airport at Nashville, then went and bought h' J..s gun. 

When he traveled from Californ;a to W . • ash~ngton by bus, 

there are no searches at bus terminals. 

Now, what about this foreign experience? 

is every country out of step except my Uncle Sam? 

Why 

To my 

mind, the most unanimous, irrefutable condemnation of the 
i'~ 

exclusionary remedy is that no other country has ever 

adopted it. Now, the United States of American cannot 

ignore the experience of other nat;ons . • w~th legal systems 

and standards of j ustice si~ilar to our m.m. We can't 

say that these people are uncivilized or that.they do not 

val'ue the rights of privacy, and· ignore their systems of 

control of the police and their reliance on other methods, 

and never the exclusionary ru'le . ~n the way we do. 

These other countries have come to look at our 

rule. They have seen, ~~d our r, emedy has not·conquered. 

And I submit to you that since ~ other nations do control 

their police and do t pro ect the privacy of their citizens 

without the exclusionary remedy, it is ostrich-like to 

proclaim that deterrence by h tle.exclusionary remedy is 

the o.u,l,y way to enforce the Fourth Amendment prohibition 

1 , 
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1 against unreasonable searches and seizures. 
f 

2 Now, maybe in my closing minutes here I can be 

3 somewhat construc·tive and s~ggest alternatives for this 

4 panel .. Firs't, internal discipline. Second, external 
'\ \1, 
'\ 

And then thirdly, I'll give yqU a:.fond hope I 5 control. 

6 have for seeing something tried one day. 

7 First, under internal discipline, it could be 

8 initiated by the victim of the illegal search, coul 

9 be initiated by law enforcement disciplinary agencies 

10 wi thin the law enforcement itself. As I pointed out, this 

11 is only feasible if the exclusionary remedy is abolished. 

12 Because you won't have the police discipline themselves 

13 if it is going to ruin the prosecution. 

~d, this process offers a chance to reimburse 

15 the innocent victim and to punish the individual officer. 

16 The exclusionary remedy does neither. 

17 Secondly, external control. First, I suggest 

18 that we might have a mini-trial after the main criminal 

19 case. All right. There has been a trial. The evidence 

20 has been admi tted • The '-man has been con vi cted. But we'll 

21 now have a trial of the officer, in which the victim of 

22 

23 

24 

, 25 

the search can intervene. This would be able to compen­

sate the victim of the search, and it would punish the. 

officer proportionately to the manner in which he, and 

the justification with which he violated the Fourth 

", 
(/ if 
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Amendment. It ~ould be held before the same judge and 

• 
jury that heard the main case. It would be quick, it 

would be economical, most of the testimony would already 

have been brought out. And the judge and jury would have 

full knowledge of all the circumstances a'nd events and 

could make a fair assessment in accordance with community 

standards. 

Another method of external control might be a 

federal tort action, whether' there was a criminal prosecu­

tion or not. Remember, the exclusionary remedy only 

comes in when there is a prosecution. But if there were 

a federal tort action, this would be able to compensate 

innocent victims of the search where no prosecution is 

prought, and which the exclusionary remedy totally ignores 

Now, then, in such a federal tort action, if 

there were recovery by the criminal who was actually 

convicted in the main criminal case, I would suggest that 
/" 

hi! recovery from the officer and from the g'overnment 
l 

agency obtained might go to compensate the victim of his 

crime, if there was one • .-

Now, a third fond hope, and ~'le need this. I'm 

looking for some courageous trial judge to make an experi-
,~ , 

mentto challenge the.~xclusionary rule. I think the 

trial judge ought to admit the evidence in spite of the .. 

violation of the Fourth Amendment ~~ He would admi tit 
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conditioned on a satisfactory administrative punishment 

of the infringing officer. The trial would then proceed. 

If there was a conviction of the defendant but the agency 

did not show within a reasonable time that they had pun-

ished the offic~r, then the trial judge, acting under his 

power under motion to suppress, would then ,', 'post-convicti n, 

grant the motion t.O suppress, and the conviction would be 

set aside. How would you like that? We try the man. 

If he's guilty, we convict him, Q;lve him the punishment. 

But then the administrative agency will either punish tha 

officer proportionate to his offense, or the conviction 

of the criminal will be set aside. 

Now, would a court of appeal sustain this? 

Well, not in some circuits. They would feel obliged to 

support the prepent position of the Supreme Court. ~1d 

here we enco,unter'also the mystique of the exclusionary 

remedy. But it doesn't matter what the court of appe'als 

would do, because a case like this su-rely would go to the 

Supreme Court~ 

Would the Supreme, Court sustain this? I think 

they WOUld. It wou,ld give the supreme Court a new alter­

native method of enforcing the 'Fourth Amendment. I' 

really think that they've no','! g<;?t hold ofa tar baby, and 

they'd like to let go of it-. And this method would show 

25 them how to let go of the tar baby· that they I re stuck 
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54 
with. Admission of evidence ccmdi tioned on discipline 
of the police in . 

proport~on to his violation. And the 

discipline of the officer in, eai:h ind';v';dual ... .... case ShOl1ld 

reflect community of values on the situation involved. 

Judge Bell, gentlemen, I thank you for this 

opportunity to give my views, for whatever they're worth. 

CHAIRMAN HARRIS: Thank you, Judge Wilkey. 

vle're going to reserve the qUes'-JUDGE BELL: 

tions, I suppose, till both -- th,en I 
have to leave. I 

wish you and Prof. Kamisar 
would be thinking about some 

middle ground, if there is a m';ddl.e 
.... ground, that would be 

based on a dissenting " 
op~n~on that Justice Black once 

wrote where guilt was 1 
re evant. "" I:E' there" \-las ".substantial 

guilt, you'd let the evidence . 
~n. Otherwise you Wouldn't, 

the way I remember the case. 
It dQesn't make much sense 

to me, but if there were some middle' 
position that could 

be taken, I'm sure it would help thl9 
Supreme Court someday 

.to know about it. 'The bl pro em with the alternative 

remedy, we'll call it, of 
punishing the police in some 

other way, is that no one . 
~s ever clear about how we're 

gOing to do that. 
You hel:ped us a' great deal with the 

suggestions you made, Judge Wilkey. 
And I kno,,, between th 

two 0,£ you you can come . 
up ,w~th the best 'thing for the 

nation to do. 
There is widespread dissatisfaction with '. 

the rUle, and we d 't 
on ',,,ant to get into the position where 
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we overreact; perhaps. And if there is something short 0 
• 

outright abolishi~g the rule, maybe we ought to know what 

that is. 

CHAIRMAN HARRIS: Our next witness is noted 

Professor of Law from University o~ Michigan, Prof. Yale 

Kandsar. 

Welcome, Professor. 

PRESENTATION BY: 

YALE KAMISAR, PROFESSOR OF LAW, 

UNIVERSITY OF MICHIGAN LAW SCHOOL. 

PROF. KA1-1ISAR: Thank you very much, Mr. 

Chairman, Judge Bell, distinguished members of the Task 
) 

F.orce. 

I would say, Judge Bell, that I think.you've put 

your finger on one of the problems. The critics of the 

~ule are much more specific in telling us what is wrong 

wi th the rule than telling us just \'1hat is going to rep lac 

it. And I think frankly we'd have a tremendous amount of 

problem trying to replace it. I mean, you know, Wigmore 

, cO.ntenlpt and send him to J' ail. " says, "Hold the officer ~n 

You try that. People ,have said, "Discipline the police 

officer. Suspend him for 30 days." 

Well, just this week in the National La\'1 Journal 
~ \ 9 
it was pointed out that there \'1as a bill in lvlontana that 

proposed to suspend' the policeman for 30 days the first 
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time and 90 days the second time, and the police lobbied 

against the bill. So I think we would discover that 

there is much more agreement among critics of the present 
. 

rule than there would be Ci."l1ong those same critics about 

replacing the rule. 

Well, let me say that probably more ernotionalis 

has been spent on this problem than any other, or as much 

as any.other, and I will try not to be very emotional. 

I can remember many year~ ago in New York State, consti-

tutional convention, there was a proposal to put the 

exclusionary rule right into the State Constitution~ . 

And a then young District Attorney named Tom Dewey said, 

"Who'll be protected by the rule? Call the roll. Al 

Capone, Lucky Luciano, Dutch Schultz, Tootsie Herbert." 

Well, somehow Tootsie hasn't survived the test 

16 of time very well, but I don't think that was a fair state 

17 ment of the issue. On the other hand, a proponent 'of 

18 

19 

20 

21 

22 

23 

24 

25 

the exclusionary rule asked; "Why did our forefathers 

die and freeze and suffer at Valley Forge? So that 

'd bt' d by means of an illegal search and seiz-ev~ ence 0 a~ne ~ 

ure would be excluded .. " Well, I don't think that I s true 

either. 

I think mostrecetltly Richard Racehorse Haines 

of Texas probably made the all-time list of rhetoric in 

this area by saying on the CBS show "Sixty Minutes", if 
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1 . . ry rule, then you subscribe you're against. the exc uSJ.on,a 

to the Ayatollah Homeini rul,e. You' can do whatever'you' 

, th""_ name ,of the law. U Well, I don't feel like doing in .= . 

think that's quite true, either. 

Nc.>w, there are faffil::>us names on. Judge wilkeiy' s 

. ()n the other side we have side; Card,",za and WJ.grnore. 

l ' and Brandeis, and in the some f amo'l'lS names, too; Ho mE;.'~ 

state of .california it's appropriate to point .out we also 
!.::.:-

h J.. n . fav, or of the excl)l. sionary rule, two great _ aVI~, 

'. Earl T.1a""r. en ang Roger Trainer. People like Californ,J.ans, --. .... 

to thin1~ that the exclusionary rule is something only 

law pr~lfessors and ACLU types are for. It's worth recall-

ing that Earl Warren sery,ed more years as a prosecutor 

and mc>re years "in law enforcement generally than any other 

who ever sat on the United States Supreme Court. person 

He wiis Attorney General, Deputy District Attorney, 
i; 

District Attorney, and so forth. 
Ii 

And it's also worth recalling that although 

ii Juc1l:}'e 

i[ 
'd d th' e gre.atest state \L, Cardoza was admittedly consJ. ere 

/1 

juq,ge of his time, Roger trainer was considered the great-

est state judge of his time, the more recent time, and 

that he eventually -- he originally favored atlmitting 

illegally 'seized evidence. It's remarkable fora judge 

to change his position on such a gut issue as this. But 

in the 1940's Judge Trainer wrote an opinion reaffirming 

(202) 234·4433 
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the California rule that evidence, illegally seized 
f 

e,..·idence should be adrni tted, but a' decad~ and a half 

later, his misgivings about ~etting the courts use ille­

ga.lly seized evidence have grown so great, he has seen 

. such a steady course of illegal arrests and searches, .he 

had seen so much illegally seized evidence in California 

offered and admitted as a routine procedure, that he 

wrote the opinion overruling his earlier decision. He 

wrote the opinion in the famous Kahan case. 

Now, I agree' with Judge Wilkey on one point. 

It Is awfully hard to explain the exclusionary rule to 

nonlaW'.!ers. I hav~ never been able to explain it satis-

factorily to my mother or to 'my two wives -- I mean, one 

at a time. ,So whatever empirical data I have supports 

that. 

16 All right •. And I agree with Judge Wilkey that 

17 the majority of the front-line judges 'in this country, 

18 and an even greater majority of our citizens, are against 

19 the exclusionary rule. Nhy? Why this deep and ,.,idespread 

20 hostility to the rule? ~he reason, I think, is the one 

21 offered by Stanford Professor John Kaplan, who incident-

22 ally is a sharp crjtic of the rule and who is quoted with 

23 

,24 

25 

approval in some of the papers submitted by Judge Young'er, 

former Attorney General Younger yesterday. The reason, 

as Prof. Kaplan suggests, is that the exclusionary rule is 
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f 1 It works after the fact. 
the worst possible kind 0 ru e. 

• 
we know Who the criminal is and what the And by then 

, h' If there were some 'other way to evidence is aga~nst ~m. 

make the police obey in advance the commands of the Fourt 

ld l ose as many cases as it Amendment, the government wou 

does now. But we would not know what evidence the police 

might have obtained in violation of the Fourth Amendment. 

If the exception proves the rule, a recent 

Minnesota case may be instr~ctive~ a 1979 case called 

o'Connor v. Johnson. Investigating certain violations in 

applying for liquor licenses, and believing the relevant 
. 

records were in the possession of an attorneY, the 

police obtained a search warrant to search the attorn~y's 

d The lawyer happened to be in 
office for these recor s. 

his office when 'the police arrived. 
)/ 

He must have been a very persuasive fellow. 

For holding onto his work product file, which contained 

some of the records, the lawyer persuaded the police noti:' 

to carry out the search. He persuaded them rather to 

, the cllambers of the J' udge who issued the accompany h~m to 

\'larrant so they could discuss it further,;-, 

Well, eventually the la\'lYer won. A unanimous 

State supreme Court beld tn~t a warrant authorizing the 

search of an attorney's office is invalid when the 

attorney himself.is not suspected of any criminal 

NEAL R. GROSS 

(202; 234.4433 

COURT REPORTERS AND TRANSCRIBERS 

1330 VERMONT AVENUE, NW 

WASHINGTON, D.C. 20005 

o 

" 

I 
I ~ 

o 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

·24 

25 

--~~~-

60 

wrongdoing and there is no indication the document source 

will be destroyed. Under these circumstances the govern­

ment must proceed by subpoena. 

The extraordinary thing about this case is the 

police never seized, let alone looked through, the .. ' ..... 

la"lYer's work product file. They were willing to let him 

bring the file to the court, if the court would rule ,on 

the validity of their search in an adversary proceeding 

before the search or seizure was ever carried out, before 

anyone knew what was in those files. 

In the typica'l case I however, the courts don't 
'J 

enter the picture unless and until the police have uncov-

ered damaging physical evidence. Nobody can stop them 

if they are unwilling to be stopped,.not even a la"lYer• 

Mapp v. Ohio, that's a typical case. The police 

approached Miss Mapp's house twice. They first tried to 

get in the house. ~li~s Mapp telephoned her lawyer who 

told. her to try to keep them out, and not consent. She 

refused to admit them without a search warra.l1..t.. They 
.-

came back three hours later ,.,ithout a search ,.,arrant. 

This time they forcibly broke into the house. Miss 

Mapp's l~'lYer arrived on the scene. The police said, 

"Stay out. II Th . th 11 d . ey ne~ er Po oW'e h~m to see his client 

nor to enter the house,· and while they kept the la"lYer 

outside, they searched his client's entire "'house. 
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Now, if Miss Mapp's lawyer had persuaded the 

police to accompany him to a judge,'s cha~ers, the judge 

might have decided the seclrch and seizure question in 

the abstract.. If the judg'e had ruled the police were 

proceeding unlawfully, we might never know what damaging 

evidence would have been f()tmd. But that's not whi3.t 

happened. That's not the It\ray the system works. The I~tay 

it works is, although the police may have illegally 

sear(::hed five or 10 homes without discovering anything, 

or illegally arrested five or 10 people without uncove~-

ing anything incriminating, the only case that gets to . 

cou;rt is the one 'Nhere the police did hit pay dirt. 

By then we know who the criminal is, and what 

the evidence is against him. And now the defense 'lawyer 

in effect has the biblical 'job of asking the court to 

turn back the clock and reconstruct events as though the 

damaging evidence never existed. This is very, very hard' 

to do. And thl~ damaging evidence flaunts before us the ''. 
'\ 

price \'1e pay for ,the Fourth Amendment. 

Now, I can understand why almostalways'adver-
" 

sary proceedings befoI's the "search takes place is out of 

the question.. I understaJ."l'd why the police have to proceed 

pursuant to e:x parte warraztts t why exigent circumstances 

often allow ~lhem to proceed wi thout bothering to get any 
)1 . 

warrants at all. I can understand why ,.,e Gap' t decide the 
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case in advance. 

• 
But what I have great trouble ~mderstanding is 

why so many members of the bench and the bar and so many 

more: members of the public are unwilling to let the 

courts decide after the fact,· the only t:ime unfortunately 

the courts can decide the issue in an adversary proceed-

ing, 'whether the police did comply with the commands of 

the Fourth Amendment. 

Now, as I said earlier, from cl public relations 

standpoil'lt, deciding the question after the search or 

. seizure has occurred is the. \llorst time· t~o do it. But fro 

a practical point of vie\'1, it's the only time we can. do" 

it. It's the first time. we can do it. This is the so-

called eXClusionary rule. The so-called suppression 

doctrine. Cri tics have called it illogical and unnatural. 

But it seems to me that it's the most natural and logical 

reading of the Fourth Amendment of all
o 

Surely it's not unnatural or illogical to con-

clude that if the government is supposed to honor the 

right of the people to be secure against unreasonable 

searches and seizures, and if the governlnent violates that 

right, it should not be able to benefit from it. If the 

:1 
government could not have gained a conviction had it 

obeyed the Constitution, why should it be allowed to do 

so because it violated the Constitution? 

., 
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As the Supreme Court, speaking throughtJustice 

Holmes, generally regarded as the greatest jurist in 

American history, as Holmes 'said of the Fourth Amendment 

some 60 years ago, '~The essence of a provision forbidding 

the acquisition of evidence in a certain way is that such 

evidence shall not be used at all." And as Holmes also 

said in hie, famous- Olmstead dissent in 1928, liThe 

government's protesi:s of disapproval of police illegality 

cannot be taken seriously if it'knowingly accepts and 

p,ays for and announces in the future that it will pay for 

the fruits of this .illegality." 

Now I notice this week there was a 9artoon by 

Bill 1-1auldin obviously referring to some South American 

country whose police were mistreating a suspect, and the 

South American police official is reading a document and 

it says, liThe Unit;ed States says its new pol,icy is strict 

non-disappro;kl. 1I Well,. that's an interesting"term. 
. /I 

.~/ 

"non-disapp;r:oval". That's pretty close, to c;apprqval. , 

Now, it has been said, and we heard it" said 
.~ 

again today, that the'exclusionary rule is a judge-made 

rule. Well, I thought all rules \vere judge-made. ·I mean, 

it doesn't come 'from on high. t dbh' t knmv which .rules do 

come" from on high. 
" 'J It's'also said that . the exclusionary 

rule is a matter of judicial'implication. 
(,:, 

I 
-, 

how this adds a great deal to the debate. 
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exclusionary rule is a matter of judicial implic~tion, 

in the sense that the Fourth Amendment guarantee doesn't 

say what the consequences or a violation are. It doesn't 

explicitly spell out what happens if you violate the 

right of the people. It just says, the right of the peop e 

not to be searched without reasonable cause, or without a 

search warrant, and so forth, shall not be violated. 

Okay. But a holding that evidence seized in 

violation of the F th Am our endment guarantee is admissible 

would also ,be a matter of judicial implication. Either 

way it's a matter of judicial implication. No,,", , I de fy 

anyone to name a single famous constitutional decision 

that is not a matter of jUdicial implication. Start 

with the school prayer cases or the reapportionment cases 

or school desegregation or the right of the press to 

attend criminal trials. 0 t t . r s ar w~th anyone of a dozen 

freedom of speech doctrines. S tart anywhere you ~vant. 

Oh, yeah. If you took a''lay one of Rhode Island's two 

senators, that would be covered by h t e Constitution •. 
.~ 

But those cases don't come up very often. Forget about 

Escobedo Hiranda. Go back earlier. 
Consider the doctrine 

that·.a state cannot base a conv;ct;on on --.... coerced confes-

sion, or involuntary confession, however much the confe,s-

sion is corroborated b t" . 
o y ex r~ns~c evidence, however mUch 

the confession is 
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a matter of judicial implication. 
That contrJ~ne, too, is • 

It ne".re.r once mentions confes- . 
1 

2 
Read the constitution~ 

Does .. that mean 
involuntary or otherwise. 

sions, coerced, 
old vol;untariness doctrin 3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 . 

15 

16 

17 

18 

19 

20 

21 

22 

23 

h negated the Congress could a~e 

f~c~, the Constitution As a matter of _ ... , ? by legislatJ.on. 

doesn't mention very much. 
It. doesnlt mention line-ups 

eavesdropping or stomach­
or wiretapping or electronic 

an indigent'S 
pumping or the Presumption of innocence or 

trial transcript at right to a 
'or even an state expense, , 

at state expense, decided 
indigent's right to a. lawyer 

in the .famous Gideon case. 
the right to counsel, but 

It does talk about 

It talk about the right to 
appointed counselor 

it doesn 
d t to couns~l. 

of an indigent defen an the right 
Also, even 

, h seems simple and clear 
Tamous.Gidepn case, whJ.C in the -

un, J.'versally accepted, and almost 
it, is really a matter of 

judicial implication. 

Now, you kno'i.'l, 
ent work'of in light of the rec 

J.'t is almost amusing that the court, 
critics of the exclu-

J'u~ge-made law or as 
stJ.'ll disparage it as a sionary rule 

Now, let me cite but 
a matter of judicial implication. 

one example, the 
to state has 

right to travel ~rom state 

court and the Burger . 
favorite of both the Warren 

been a h' 
no mention of" any suc 

24 
But the constitution makes Court. 

four different 

.. . . 

25 right. 
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revisions of the Constitution as possible sources of the 
• 

right to ·trave1 and various commentators'have suggested 

three or four other sources •. 

Well, we do know where the protection against 

5 unreasonable search and seizure is to be found. There is 

6 a Fourth Amendment. And the Supreme Court in the 1914 

7 Weeks case, the case which first adopted the exclusionary 

8 rule in federal cases, did give a pretty good explanation 

9 of. why the Fourth Amendment requires an exclusionary rule. 

10 What the court said in Weeks was pretty much what the 

11 court must ha.ve had in mind in all the, cases where it 

12 overturned confessions that were the product of coercive 

13 tactics but were nevertheless corroborated by extrinsic 

14 evidence.. I quote briefly from the opinion in Weeks: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"The tendency of those who execute the criminal laws in 

the country to obtain convictions by means of unlawful 

seizures and forced confessions should find no sanction in 

the judgment of the courts. 

If Not even an order of court would have justi£ied 

the search and seizure if this case, much less was it 

within the a~thority of the marshal, the federal marshal, 

to invade the accused's house and privacy without a court 

order.' To sanction such prdceedings would be to affirm 

by judicial decision a manifes;t neglect, if not an open 
" 

defiance, of the prohibitions of the Constitution", end of 
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quote. • 
Now, the Weeks·case 2 s· reading of the Fourth 

Amendment strikes me as a sensible one. If the court 

can't sanction a search and seizure before the event, 

67 

'. because the police don,'t: have enough grounds to make the 

search, then why should the court affirm or sanction the 

search and seizure after the event? 

Otherwise, the government can apply for a war-

rant, get turned down by the court, make the search any­

how, corne back to the court with the very evidence the 

court said it couldn't seize, and use it. Otherwise, 

the government, in those cases where it .. knew or assumed 

the courts would not authorize it to make the search, 

could simply avoid the courts altogether, make the search 

anyway, and then use the evidence., 

The courts ~ .. '0uld look foolish. The courts, 

after all, are the specific addressees of the constitu­

tional command, '11No warrant shall issue but upon 'certain 

conditions"l and that telling <the courts that, "You don't: 

:t's,sue warrants except upon certain conditions. Do the 

courts rollover and play dead because the police didn't 

h t obey that command before the event? get them a fance , 0 
i'l 

Now, although one would never suspect so from 
.. 

the opillion in Wolf, ,and from the arguments of the oppo­

nents of the exclusionary rule, there is no discussion in 
~ NEAL R. GROSS 
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Weeks of the effectiveness of t.he exclusionary rqle versus 

the effectiveness of tort remedies or other altornatives. 

It comes later. It's not in Wolf • It's not in ~'leeks at . 

all. It's not.in'the original case, the landmark case. 

Nor is there any discussion of the deterrent effect of 

the exclusionary rule. Why is that surprising? I don't 

deny, I mean, as Judge ,·alkey as pointed out, I don't 

deny at all that the dominant view of the exclusionary 

rule in recent years has been deterrence. That's a fact. 

I don't -- that was not the original meaning, and 

obviously you, \'leaken the rule when you view it in terms 

of deterrence because it's so hard to prove one "'lay or th 

other. 

I'm talking about the original meaning, the 

original understanding, if you will, of the exclusionary 
, 

rule. No discussion of a deterrent effect of the exclu-

sionary rule. Now, why is that surprising? Suppose 20 

or 30 years after it had first started reversing state 

convictions, based on coerced confessions or othen'lise 
: . 

unconstitutionally obtained confessions r the government 

had argued, empirical studies show that police interro-

gators are just as lawless a$ they were 20 years ago. So 

give up. Abandon your course, and start letting in 

coerced but reliable confessions. Does anybody really 

believe the court would have been persuaded by such an 
NEAL R. GROSS 
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argument? • 

I don't. Yes, the exclusionary rule does leave 

a good deal to be desired, a good deal to be desired as 

a deterrent. That strikes me as a good reason for sup-

. b l' h' g ~t ~ou know, one of the plementing ~t, not a 0 ~s ~n •• ~ 

oldest traps in argument is the "either/or"-~ Either we 

give the police more money and better training or the 

courts 'should play a vigorous role. I mean, \-lhy can't we 

have both? Why must it always be either/or? I keep hear­

ing the exclusionary, rule -- I heard it this morning 

has no effect, no direct effect, in those large areas of 

police activity which don't result in criminal prosecu­

tions, such as harassment or destruction or confiscation 

of property, as a punitive sanction. 

I also keep hearing ,<'~he rule has no effect in 

the many instances of illegal search and seizure that turn 

up nothing incriminating, which indicate that the victim 

was innocent. But there's no conflict between excluding 

unconstitutionally seized evidence in 'those instances 

where criminal-iiprosecuticns are brought, and on the other 

hand suing or'disciplining the lawless police when their 

misconduct does not pr~duce damaging evidence. Judge Bell 

Well, I don't kno\'l if,it's a, , . 
,-

asked for a middle ground. 
. " 

middle ground, but I would say, fine, let's go ahead, let' 

get some effective, streamlined, really meaningful ways 
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to discipline the police where their victims are.innocent, 

or where the purpose was harassment. We don't have to 

abolish the exclusionary rule to do that. We can do that 

alongside the exclusionary rule. And if those methods 

really do prove to pe effective, then the case for the 

exclusionary rule will be greatly weakened. 

But don't tell me we ought to abolish the exclu 

sionary rule and study some alternative and set upa 

committee to' study it, or think about it or explore o~ 

devise some alternative. I've been hearing that for 60 

years. And it's all printed, and it's all in the record, 

for 60 years • 

Now, it's not amiss to note that for quite a 

while now the laws against murder, rape, burglary and 

robbery have left a great deal to be desired as a deter-

rent, too. Judge Younger said yesterday that for 600,000 

years people have been assaulting, raping, robbing and 

killing each other. I don't knmq that it goes back 

60Q,000 years, but it at least goes back 6,000. There­

fore, what? Therefore, we search for additional means 

to achieve the objectives of these la\'ls. We don't repeal 

these la\vs. No one says, "~'iell, the homicide rate is 

higher today, or the robb~ry rate is higher today than it 

was 50 years ago. Let's repeal these laws and try some-

thing else." Ive don't say that. We saYt "Let's reinforce 
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these laws. Let's supplement these laws. 1I 

\ 
If tl}e court 

can't do everything, or even very much, in the search and 

seizure area, without the he~p of prosecutors, high 

ranking police officials and an aroused and alert public, 

there is no reaso~ why it shouldn't try to do something. 

Thel ~xcl usionary ru,le is a seeming ly remote and 

inherently limited control device. But so it seems is 

th-e whole criminal justice system. As all of you know, 

II Time II magazine a fe'i'l months ago ran a cover story 

called, liThe Curse of Violent Crime". (Dn thumbing throug 

it, I came tlpon a passage which I think has some relevance 

to what I've been saying. An expert offered this thought, 

quote: "One. reason the courts are so overloaded is that 

family, church and neighborhoods are weakened. The 

criminal justice system is very \-leak as a crime control 

agent. :It does some good, but not a lot. We've got to 

look and find other forms of social controls than the 

remote, impersonal and inherently limited criminal justice 

system that now serves as a replacement for institutions 

so weakened. II 

Now, note, he didn't say, "We should abolish 

the crimina;l justice system!', 'i'leak and ineffective tJ.'1ough 

it seems to:, be. 

I was unaware until I read his remarks recently 

that 17 yeal;s ago a certa~n commentator made some of the 
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points that I've tried to make today. I have to'adrrit 

this commentator made some observations about the exclu-

sionary rule that I don't like at all. But he did say 

some other things that I like very much. :He Observed 

back in 1964, quote, "Not until many years after the 

Supreme Court first utilized the exclusionary rule in 

federal search and seizure cases do we find any utterances 

about deterrence of illegal police conduct, to prevent 

polluting the streams of justice, ·and. so: forth. Weeks 

rested on the court's unwillingness to give even tacit 

approval to illegal search and seizure by admitting evi-

denced seized in violation of the Constitution. If Still 

quoting this conunentator, to be named soon! "To challenge 

as I do the oft repeated claim that suppression of evi-

dence operates as a deter'rent on police is. not to attack 

the doctrine itself. For .. the courts are bound to uphold 

constitutions and statutes. But there must be a better 

way to do it. We must reco~rnize suppression as an essen-

tial tool to implement the Constitution and nothing more, 

and that other and different means of deterrence must be 

devised." 

Now, my reading this and members of the 

Task Force can read i"l;:them~~elves but my reading of thi 

is, what this person is say:~ng, 1j'lhat this commenta,tor is 

saying, we have to have the exclusionary rule, it's an 
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It's not 
f 

h 't' l.'nadequate, we need other doctrines, other enoug , l. S 

as a substl.' tute for" bU,t" as a supplement to. devices, not 

the way I read what this person is saying, Now, that's 

although he didn't say it precisely that way. 

All right. Then the author of this l7-year-01d 
, 

article suggested the following basis for the exc1usionar 

thought Was implicit in all the court rule, one that he 

had said on this subject up to that point. He said,' 

quote, "Since the policeman is.society's servant, his acts 

in the execution of his duty are ~ttributable to socie~y. 

Society as a whole is thus responsible. And society is 

refusl.' ng J.'t the benefit of evidence secured penalized by 

by the illegal action. This satisfies me m9re f;han the 

other explanations. It seems to me that'society, in a 

country like ours, is involved in and is re.sponsible for 

what is done in its name and by its agents. Unlike the 

people of a tota l.tarl.an l ' , country, we cannot say, 'It is 

In a ~11 the leader's doing, we're not responsible.' 

representative democracy we are responsible whether we 

h of us l.'s·invo1ved and each is like it or not, and so eac 

in this sense responsible, when a police. officer 

breaks rules of law estabJ,ished for our common' protection. I 

The person 'itT 0 rna e h d these remarks 17 years ago was then 

a relatively obscure federal judge, if you can call any 
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74 
f federal court of appeals judge Obscure. But he's any­l,: 

thin~r but obscure now. He's the Chief Justice of the 

Uni t,'ed States, Warren E. Burger. 

Now, members of the Commission can read that 

for themselves. That's in the 1964 American University 

Law Review. Now, what I read to you, of course, was what 

the Chief Justice said about the exclusionary rule the 

first time he focused on it. Of course, his thinking 

about the matter has changed Significantly in the last 

decade and a half. Some would say his thinking has pro-

gressed.. Others would say it has deteri.orated. "The 

second time he dealt with the matter at length, in the 

1971 Bivens case, he launched on~ of the most powerful 

attacks ever launched on the exclusionary rule. But he 

stopped short of abandoning the rule, quote, "until some 

meaningful alternative could be developed". The third 

-time he dealt with the matter at length, concurring in 

the 1976 case of Stone v. Pm'lell, he had become a good 

deal more impatient.· Nqw he called for ~~e immediate 

abolishion of the rule, asking us to believe that such a 

development would inspire a surge of activity to\'lard 

providing an effective alternative. 

I realize the Chief Justice has changed his 

mind. I merely submit that he was right the first time. 
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Now, there is a lot of doubt in thisa~ea, and 

1;.here is vel."y little we can ~ay emphatically, "I'm s:J,re 

c)f this, I'm sure of that." ' But.one thing I feel I can 

slay I'm sure .. about ;s that abolishion of the exclusionary 

,l:ule before' we ave , h an alternative is not going to inspir 

c1 surge of activity toward an alternative, it's going to 

, lrelieve whatever pressure that now exists for an alterna~ 

it:ive. The only reason people talk about an alternative, 

1l::.he only time they've ever talked about, an al ternati ve, 

1 · Ie And the al terna-is when there was an exc us~onary ru " 

'l:ive, was ,getting rid of tha't damned ex,clusionary rule. 

'YOU show me one instance in c: cas'e in a state 

'where they admittE~d illegally seized evidence, where, the 

'police were talking about a: meaningful way to discipline 

the police or a m€~?lningful Ttlay to give victims of illegal 

'search and seizul;E~ re ~e • , , ' l' f For half a century, be:t~l7een 

the 1914 Wef~ks ca:3eoland the 1961 !-1app case, most of the 

ptates 'Of this i',co'Untry had no exclusionary rule. 

Oka~tr " What haypened? Nothing. There was no 

movement in 9~~ of these !?tates Ii toward an effective al ter-
~) 

" t" Oh, 'i"S' Olite ,0" f the courts decided to throw out the - na ~:ve. 

22 illegally seiized evidence. But ther.e was no movement in 

23 

,24 

25 

ritow .. ·· 

" the Legislature, there was no movement in any major polic:;:e 

department to come up with anything in place of the 

exclusionary rule. As long as those 'states 
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illegally seized evidence, why look for trouble? .When 

there's no reason whatsoever to think that the experience 

wouldn't be the same if we abOlished the exclusionary 
;? 

rul!.e. 

Well, there are some other points that I will 

reserve for the questions and answers, such as, who has 

the burden of proof on demonstrating the deterl':ent value, 

and as you might suspect, I don't think the proponents of 

the rule do. But I jus~ want to get to the final major 

And that is why I think the exclusionary rule ,is 
;1 

'sD",;importan t • 

When the Mapp decision was handed down in 1961, 

I was then teachi.ng at the University of Minnesota Law 

School. Mapp, the effect of Mapp in Minnesota, which up 

to that time admitted illegally seized evidence, as did 

some 20, 25 states, is, I think, typical, and quite 

revealing. 

'.' 

vllien, a feW' months after Mapp, a l1innesota 

trial court excluded for the first time in ~,e state's 
'1._ 

history evidence seized in viola't:ion of the protectiOn 
I, 

against unreasonable search and seizure, the' lollnneapolis 

prosecutor said, "To make a search incident to an arrest, 

the' arrest will nmv haVe to be based on more than mere 

susPicion. " 
G 

When a year later burglaries ~ncreased[ the 
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police blamed it on the tighter restrictions impqsed by 

the Mapp decision, and compla.ined that they would have 

many suspects in custody, quote, "if we didn't have to 

operate under present search and seizure laws", unquote. 

Of course, the police always had to ma~e an 
'" 

arrest on more than mere suspicion. Mapp didn't, at leal:? 

in theory, impose tighter restrictiop.s on the police. 

~'lhat was illegal arrest before Mapp still was. ~lhat was 

a reasonable search before still was. The exclusionary "~I, 
rule says ,nothing about the content of la'l7 governing the, .,1 

police. 

breach of whatever principles control law enforcement. 

One can support the eXClusionary rule and still call for 

drasti.c revi.sion of a law of search and seizure.' 

Now, ~esterday, Judge Younger submitted a' sta·te­

rnent by ~he"~~ericans for Effective LaW Enforcement, a 

very knowledgeable group, a group that played a major 

role in'thet' '.'stop and, frisk" cases in the late 1960' s, fo 

example. Nm", one of the portions of this statement 

against cthe rule ~ays, n'The rule fails to consider the 

practical realities of the la,'l enforcement function." 
.' 

~at's a policeman to do't''''Stop a vehicle? Not stop a 

vehicle? Open ';the, trunk? . Not open the trunk? Search 

the driver? Ope~ the suitcase? God, look' at all these 

tough problems.' 
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policemen ''lere supposed to be thinking about those same 
f 

questions before the exclusionary rule. And presumably 

he'll be thinking about thos.e same questions if ,.,e ever 

repeal the exclusionary rule. 

The law will still say, 'you've got to arrest on 

probable cause. You've got to search on reasonable 

grounds. You've got to get a warrant unless there's an 

excuse. The law won't change if we abolish the exclu­

sionary rule. And the statement says, .11 The police must 

not only know the law in detail, they must be able to , 

apply that to the thousands of various situations with 

which they are confronted", and so forth. 

Well, that was true before Mapp, and presumably 

it will be true after Mapp. 

Now, critics say, along the same lines, it's so 

hard for the police to absorb the SUbtleties of the 

exclusionary rule. The exclusionary rule is not subtle 

at all. Nothing can be simpler. If . 1 you v~o ate the 1 a,., , 

you can't use it. The content of the' law is subtle, but 

the content of the lavl ,.fon' t change if ,,,e abolish the 

exclusionary rule. 

Now, let me return to the l-linnesota experience 

for a moment. If the Yunneapolis police had had reason­

able grounds to arrest certain burglary suspects; the 

?-lapp case 
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1 on the other hand, the police lacked the necessary 

• 
2 grounds to take these suspects into custody, not Mapp, bu 

3 the very same state and constitutional provisions which 

4 had been on the books before Mapp was decided, before 

5 Miss Mapp was ever born, that was what prevented them 

6 from making the arrests. The police never had the autho-

7 rity to' make an a~rest on"mere suspicion or make a search 

8 on less than probable cause. They only had the incentive 

9 to do so, and 'the Mapp case was an effort to reduce that 

10 incenti ve. 
, 

11 Now, at a panel discussion on the subject in 

12 Minnesotashort1y after Mapp, a panel discussion in which 

13 . 

14 " 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I took part, la'l.v enforcement officials -- the proponents 

of the rule pointed out that the widespread fears that 

were occurring among la\,l enforcement officials, that the 

evidence that they had been gathering in the customary 

manner would no'l.v be excluded by the courts, that those 

fears implied that the police had been violating the 

Fourth Amendment all along. 

The Minneapol:i.s City Attorney denied this. He 

protgsted that the state courts had been telling the 

police all along that the exclusiona.l:'yrule didn't apply 

in Minnesot.f,t.' And a St. Paul detective who was also on 

the panel protested that ,although officers had testified" 

in many criminal cases, that they had acquir~d evidence 
II 
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by pick~g locks, the Mi 
, nnesOi:a 

courts had Sustained this time after 
time after time. 

And he said -- and I'll " 
never forget ' l.t, and this is 

documented in various law 
reviews, has been since 

said , "What 
do you mean we're violatl.'ng 

the law all 
along? The 

he 

jUdiciary okayed it." 

They let the evidence 
See, they let it ' l.n. 

in. They okayed it. They knew 
the fa~ts were and h 

9 
t ey let the eVidence in. 

TJJ~re is no reason to 'think 
10 

11 
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that that experienc 
is unique. 

Shortly after the Californl.'a 
Supreme Court 

adopted the exclusiqnary rUle 

the 1955 Kahan case, the then 
on its own initiative in 

Los Angeles Chief of Pol' l.ce, William Parker, warned 
that his department's ability to 

prevent crime had been 
greatly weakened b ' ecause hl.s 

officers could no 1 
onger arrest or search 

unless they had 
probable cause. He did pr ' 

oml.se, however, that as long as 
the exclusionarY rule 

is a law 'of Californl.'a 
, his offi-

cers would act within the 
fr ame\'lork 0 f l' 

l.mitations imposed 
by that rule. 

Here we go again, 
confusing the e 1 ' " xc USl.onary 

rUle \'11 th the content of thf'! 
- law of S h ' earc . and seizure. 

didn't impose any frarrt~i"ork of 
)The exclusionary rule 

limitations on the 
police, it didn't ch ' 

ange the existing framework. 
The framework \'las there '" 

all along. 
the former New York 

City Police Commissioner, 
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~1urphy H recalled how, when Mapp imposed the exclOsionary 

rule in his state, he was caught up in the entire problem 

of re-evaluating procedures., creating new p'olic'ies, new 

instructions, retraining sessions had to be held from the 

very top administrators do~~ to the very bottom. Why? 

J~dge Wilkey quoted the famous Cardoza opinion in 1926# 

People v. DeFore, rejecting the exclusionary rule in New 

York. The decision, of course, was based largely on the 

premise that New York didn't need an exclusionary rule 

because other remedies \'lere adequate to effect1.iate the 

guarantee against illegal search and seizure. 

But 35 years l~ter when the exclusionary rule 

is imposed6n New York, the Police Commissioner of New 

York,says, "It had a dramatic and traumatic effect. It 

created tidal waves and earthqua.~es~,," Why? In l~theory , 

the old DeFore case had only 'rejected the, exclusionary 

rule. It had not expanded lawful police pmvers one bit. 

What was an illegal search before DeFore was still an 

illegal search. What \'las a la\qful arrest before Happ 

imposed the exclusionary 'rule on New York \qas still a la\q-
-r) 

fularrr;;;t. Why then did Mapp c~eate tidal waves, earth-

quakes?,. Why did ; t necessitate creating ne,q policies? 

What,~ere the old policies like? ~vhy did it. necessitate. 
'::::' 

holding retraining sessions fiom top administrators td 

patrolmen? What 

(202) 134·4433 
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1 old training irf>search and seizure? 
f 

2 The answers, I think, were supplied by Leonard 

? 3 Reisman, then the New York ~ity Deputy Police Commissione 

4 in charge of legal matters, who several years after Mapp 

5 told a group of grumbling detectives, men who had been 

6 detecti ves for 10, 20 years, and \"ere saying, "Why do 

7 we have to learn about search and seizure now?" And he 

8 explained to them, the reason they had to learn about 

9 search and seizure now at this' late date in their careers, 

10 quote I "The Mapp case is a shock to us. We had to reorga 

11 nize our thinking, frankly •. Before this' nobody bothered 

12 to take out search warrants. Although the United States' 

13 Constitution requires warrants in most cases, United 

14 States Supreme Court had ruled until 1961 that evidence 

15 obtained without a ,.,arrant, illegally, if you will, ,',as 

16 'admissible in state couxts. So the feeling \"as, why 

17 bother? " 

18 This disclosure must have jarred the good 

19 ci ti zens of Ne," York I who had been led to believe for 

20 many years that there was no need to exclude illegally 

21 seized evidence in o~der to effectuate the constitutional 

22 guarantee, because other remedies amply sufficed; court 

23 actions, criminal prosecutions against transgressing, 

.24 police, the internal discipline of the police, the eyes 

25 of an alert public~opinion. Cardoza alsoUsuggested 
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another alternative. You could resist the police. 

Terrific. 

All right. In conclusion, if many in law 

enforcement responded to the adop't::ion of the exclusionary 

rule as if the guarantee against unreasonable search an~ 

seizure had just been written -- and I think they did· -­

aren't they likely to react· to ~he scrapping of the rule 

as if the guarantees had just been deleted? Aren't they 

likely to feel once again, if I may quote that St. Paul 

detective, once again, "The judiciary is okaying it"? 

If law enforcement officials talk as if and act as if 

~e exclusionary :t'ule 'were the protection against unrea­

sonable search and seizure, why shouldn't the courts? 

(' ~ CHAIRMAN HARRIS: Thank you, ~rof. Kamisar~' 

Judge Wilkey, will you join us' at the table? 

JUDGE WI LKEY : Thapk you. 
'.; 

CHAIRHAN HARRIS: 

questions to both of you. 

-71) We'd now like to address some - 1/ 

I would like to ask Prof. 

Kamisar, you made a point at some length about the dis~ 

tinction, or' making the point that the substantive law, 

the content of the law hadn!t changed when Mapp was 

announced, the "la\'17 was still the same, and. that the police 

stilJ. should have been trying to anSi'ler the subtle ques­

tions that are involved in a st.op before they decide to 

search. I take it from that that you \vould not be greatly 
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offended by an exclusionary I h' h 

ru e w ~c only excl'qded 
evidence prospectively. I th d 

n 0 er \olOr s, if there was an 

area, a subtle distinction that the court had not yet 

spoken to, when they did speak, evidence was only exclu­

ded prospectively, but not in the specific case in which 

they are making the pronouncement, since the content of 

the law had never been decided·by. the courto 

PROP. KAHISAR: iV'ell, this, I think, gets us 

into a broader question about my basic vie\'17 of the body of 

the la\Ol, and I think I can answer your 
question in the 

broader context. 
I have, I think, a fairly sensible view 

of reasonable grounds and probable 
cause. And I'm a 

little baffled when people say, "If the police acted in 

good faith and acted reasonably, both in g~od faith and 

reasonably, let's modify the exclusionary rUle so the 

evidence comes in. II 

I thought it 'came in a,ll along. If 
the police act reasonably, if they're not 

negligent, then 
it seems to me 't h ld 

Arnendmen t. 
~ s ou n't be'a violation of the Fourth 

And I certainly agree. that if the police are 

acting pursuant -- for - I 
examp e, take one particular kind 

of case, if the. police are acting pursuant to a statute 

or ordinance other than the. one h 

24 
t at authorizes search 

and seizures itself, but sayan d' 
or~nance or a statute 

25 
, 

dealing with abortion, and they assume the statute is 
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constitutional, .make an arrest or make a search p~rsuant 

to the statute, and they find narcotics, but they were 

proceeding la''lfully and they' weren't violating the law, 

they were entitled to assume the statute was constitu­

tional. A couple of years later the statute is struck 

down. 

In my judgment, of course that's a reasonable 

search. I mean, I don't see why -- judging from some 

recent discussion of the problem, you would think that yo 

had to prove someone guilty beyond a reasonable doubt. 

The linchpin of the Fourth Amendment is reasonableness. 

It's always been reasonableness. You're always entitled 

to make a few mistakes. 

And so I guess I would ''lant to retain the 

exclusionary rule, at least unless and until we. see 

working -- not on paper but working -- meaningful alterna-

tives. But I guess that_ I, \'lould find the search or 

seizure or arrest lawful more often than you might suspect 

And the answer to your question i,!;) yes. I would 

not object to saying that if the police acted in reliance 

on a,subtle body of law, or certainly a statute or an 

ordinance -- you know, I mean it's hard to answer in the 
':. 

abstract without a particular fact situation. But.,. 
" 

certainly, to take the DeFillippo case, for example, or to 

take the case that's mentioned in the Americans for 
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Effective Law Enforcement statement, the judge in the 

wrong county issued a warrant, something like that, I 

gUess I think there ought to be a certain amount of sub­

stantiality built right into the concept of probable 

cause or reasonablegroillnds. 

CHAIRMAN HARlUS: You see, Judge Wilkey cited 

a case in which the Second Circuit split two to one, or 

two on one side I the othl"'_r 1 
unc ear, and this is with law 

clerks and law degrees and 1 
p enty of time. No\'l, the 

question is, Would you support the notion. that in that 

kind of case that the evidence should not 
be suppr~ssed, 

but if the court 'makes a clear t 
s atement about it, there-

after that same conduct could be the basis for 

14 sion? 
suppres-

15 

16 

17 

18 

19 

PROF. KAHIS,AR: Nell, the trouble with that 

question is, because some members of the court are ag?inst 

the eXclusionary rUle to begin with, they're 
always going 

to dissent. 
And if you're going to say that whenever 

there i.s a split among the judges of a court the police 

20 can go either way, that is going too far. 

24 

The point is, the po~ice should 
25 

21 
The point I \'las trying to make is this. 

Judges 
22 will split all 1 b 

a ong a out \'lhether you can open a suitcase 

~ 23 oJ:' not ,.,i thout getting a ,.,arrant, 
~s to "lhether an anony-

mous~phone call is enough to make a search without 
'. 

corroboration or riot. 
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have been asking themselves that all along. I mean, if 

you were in New York in 1959 and they were admitting 

illegally seized evidence arid you got an anonymous phone 

call, you should be saying, II.Listen, can I search some­

body on that basis? Can I arrest somebody?" The point 

is, they weren't asking themselves that question. The 

point is, the body of law was irrelevant because there 

was no exclusionary rule. 

I would be perfectly happy to streamline the 

law of search and seizure. In fact, I think the exclu-

sionary rule did. I think as a result of the exclusionar 

rule many states modernized their law of search and 

. and for'example challenged the strange doctrine se~zure, 

~,~ 

tha t YdU~CQJ;J;l~n' t search for mere evidence only. And I 

\ think as a re,ult that doctrine was knocked out by the 

~) And u can search for mere evidence supreme CoUl~::~. now yo 
f 

only. 

I think the IIstop and frisk" statutes were 

largely a'response to the ·exclusionary rule. If there 

hadn't been any exclusionary rule, the New Yor}~ police 

",ouldn' t cgre very much w'hether you could stop and frisk 

on less than probable cause, because they could use the 
, c • '1 

evidence anyhow'. Because there was an exclusionary rule, 

this matter had to be resolved.· And that matter was 

resolved eventually in favor of the police. ButOif it had 
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been resolved the other way, if the court said, J~ou 

can't stop and frisk on less than full probable cause, 
, . 

there's no distinction between a stop and frisk and 

a full-fledged arrest and a full-fledged search", that 

would be the body of the law of search and seizure. 

That wouldn't be the exclusionary rule. 

CHAIID-1AN HARRIS: Judge ~'1ilkey. 

JUDGE vlILKEY: Let me see if I can clarify this. 

The level of probable cause to make an arrest or to make 

a search and seizure is a separate issue. And I'm grati-

fied, from what Prof. Kamisar said, and from what I've 

read in the articles that we wrote for Judicatur magazine 

that he and I are much closer on that than we are on the 

remedy for violation of the Fourth Amendment. 

.' It's a separate'issue, and I made it clear in 

my two articles in Judicatur that I was not discussing 

the level of probable cause, and I did not originally 

here, but I will now. First, the exclusionary remedy is 

an enforcement tool. There are alternative enforcement 

tools. And one of the surprising things I l:ound in 

Prof. Kamisar's testimony is that the exclusionary rule 

comes from the Fourth Ame'ndment prohibi tior! against 

unreasonable search and seizures by constituti.onal 

implications. 
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violations spelled out. And i1: is not by constitutional 

implication, ru1d there are several mewbers of the Supreme 

Court that said so. And I want to correct the record on 

this, because I'm surprised at Prof .. Kamisar's position. 

Justice : ~~2JCk said, "The Fourth Amendment does 

not itself contain any ~rovision expressly precluding the 

use of such evidence. And I am extreme1'y doubtful that 

such, a provision could properly be inferred from nothing 

more than the basic command against unreasonable sea~ches 

and seizures." 

Ther~ l.s no implication of what method we choos 

to enforce the protection of the Fourth Amendment. Now, 

that was Justice Black in Mapp v. Ohio in his concurring 

opinion. And I would ~;:Iger that I could 
, r-Z:' / 

'\" ! ,'( 

find three or 

four others -on the ''''Cd~,\.,~(~ wi thin the last 
, , 2',:1) 

decade, Justices 
~(} 

Burger, Powell, Blackffiun, who have said 
''3 

the same things. 
(~ , 

Now, I've suggested here this morning five c 

~lternatives, three to be applied by the court, and some 

of them could be applied immediately'. 
i) 

And I've suggested 

these alternatives to 

with the scrapping of 

b~,put into effect 'simultaneously 
\11 

the exckusioDary remedy. 
::O,!:' ~ ". ,. 

So \;rhat we're talking about on the exclusionary 

rule is a remedy, a:nd it is not a ,remedy given from the 
I 

VConstitution, and the Supreme Cdurt has said that it is 
,:.~- .". 

o 
not from the Constitution, and there are alternatives. 

o 
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1 I have gi'V'er:;. you five, and I would ~qager if we wQuld 

2 examine the practice in other countries we'd find more. 

3 And they would, in my judgment, be put into effect simul-

4 taneously with the scrapping of the t'ule. 

5 Now then, there is the stqndard of probable 

6 ca~se for valid search and seiZUre, and that is the sub-

7 stantive law by which the police should govern their con-

8 
, I 

duct. And what is t'hat? The constitutional guarantee is 

\ 9 the right Q·f the people to be secure against unreasonable 

10 searches and seizures. The search, therefore, is unrea-

11 sonable in our practice if there is an absence of suffi~ 

12 cient probable cause • , I , , 

o 13 So the, level of probab;!,e cauSe determines the 

> I 

i I 

14 permissible conduct of the police. Now, Prof. Kamisa.r 

15 and I are in agreement on that. I think we'd also agree 

16 on this, that there are hundreds of cases in which the , : 

17 level required, especially by appellate courts.f are so 

18 high as to ?-ppear absurd, silly, fatuous, to ,lawyers and 

19 to layment ali](e. 

20 And I'd furthe'r point out that the definition 

21 of an unreasona1;>le sea';I:"ch and seizure, or prob.able c'ause, 

22 . is nowhere found in the Consti tution.~ But on the mat;ter 

-·-23 that's been debated up till now~ here, no matter. what tHe 
" 

o 
('.24 standard of permissible police conduct is, that,' s a sep-

25 arate issue, the D exclusionary rqrnedy is irrational and 
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should be abolished because of the four defects that I ,,' • 
outlined, 'the, se:ven costs to society that I gave you, and 

there are probably more, anq that our experience in the 

law of search and seizure has been distorted for decades 

by the ~se of this irrational rule. 
-c/ 

Now, I would say that the logical step is to 

abolish the ,rule, substitute one or more of the alterna--, 

tives which have been suggested by me and by others for 

the rule, as the enforcement tool for the Fourth Amendment, 

and then let us see for a while what the level of probable 

cause, should be. :E~emember, the level of probable cause, is 

a reasonableness s~anda~d. 

Now, there are t\vO ways to establish a new 

standard of probable cause,an~ this probably should be 
" 

more clearly defined than it is now. The first considera-

tio,n is that unreasonable and pr~babfe are precisely the 

type,standards which Congress is qualifieg to define. 

Congress ,,~could define what was a' reasonable search and 

seizure, what was probable cause, an~ define it in ter~s 

that corne a lot closer to meeting common sense stahdards 

than many of our appel;Late dec-isibns. 

The ,courts could th~n apply this statutorily 
() 0 

defined' standard of probable cal,lse. Now, there is clear 

Supreme Court precedent for0that in the administrative 

search and seizure cases. In the administrative search 

(202) 234·4433 
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and seizure cases, the c,ourt has 'd h sa1 t at Congrdsscan 

define what would be a reasonable search and what would 

be probable cause to make a ·search. Th e most recent case 

I know of that is Marshall v. Barlow, which was decided 

in May of 1978. 

So Congress can legislate in this area, but 

again, I caution you, not until after we've gotten rid of 

the distortions brought about by the exclusionary rule and 

replaced it by a mor~ reasonable enforcement tool. 

Now, secondly, consider this. Unreasonable and 

probable are also the type words which juries every day 

define in accordance with community standards. For 

example, there's reasonable car'e ~n l' ... neg 1gence. It is 

possible that we could leave this to the definition by 

juries under the directions by courts. Once freed of the 

distortion of this exclusionary remedy, that is that the 

guilty criminal will go free if the failure to meet the 

standard of search is~.found, juries could then be trusted 

unde'~f court instructions to find as in negligence II cases 

,What was reasonable, wh~t was probable cause in the cir-

cumstances of the cas&:~. 

But I caution y,ou again" you ~an't - use that, you 

can't trust juries to use that'standard now if they know 

that the E\~enalty to, be a d 'f ~\ ssesse 1 they find there was a 
,.-' 

lack of' probable cause will be that the 

(2fi:2) 234·4433 
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free. all our conclusions in this.area. That distorts ~ 

I would suggest that it would be particularly useful for 

apply a S tandard of proba"ble cause or reasonabl juries to 

ness in a mini-trial of the 0 1cer ff ' after the main crimi-

nal trial, when the court and the jury are familiar with 

every detail of the case. 

CHAIRMAN HAR~IS: Thank you. 

Mr. Littlefield. 

MR. LITTLEFIELD: Judge ,Wilkey, a number.of 

,ago, Dr. Jonas Salk invented or perfected a polio years . D 

vaccine. After that vaccine \.,as in use for a while, there 

was a tre~sndous reduction in the amount of polio in the 

United States and other places where it was used. Would 

that 'proof of the effectiveness of the Salk you consider 

vaccine? 
~" 

,\' 
)J. 

JUDGE WILKEY: Yes, I think that that certa1nly, 

in the scientific' field there, bears on it, assuming the 

proof of the use of it, et cetera. 

MR. LITTLEFIELD: Judge, I've lived in this 

11 '1' f I was born here, :practiced community almost a my 1 e. 

law here for over 30 years. And:.I pra'icticed la\,l before 

the exclusionary rule was adopted in California in the 

It was the J:iu,le and not the exception tpat Kahan case. 

policemen kicked in citizens' doors, the doors of citi-
~~.~ \'.. 

~' ," 
zens' homes at 3:00",0'clock in the morning, that the 
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reas~n to stop an automobile was the age of the automo­
t 

bile or the ethnic background of the driver. And up 

until the time of the exclu~ionary rUle, that's the way 

the police operated. 

After the exclusionary rule was adopted, this 

conduct has practically stopped completely. Now, wouldn't 

you say that that was an indication of the effectiveness 

of the 'eXclusionary rule? 

JUDGE WILKEY: Well, first of all, Mr. Little-

field, I'll ask you if you think that the effectiveness 

of Jonas S,:;tlk' s vaccine proves that no other remedy could 

possibly be!, discovered. And secondly, I will ask you that 

if Jonas Salk's vaccine against polio were proved in case 

after case to lead to a high percentage of cancer, whether 

we'd still be using it~ 

MR. LITTLEFIELD: So you haven't answered my 

question, but you've asked me two, right, sir? 

JUDGE WILKEY: Now I'll answer your question •. 

MR. LITTLEFIELD: All right, sir. 

JUDGE NILKEY: ,- Chief Justice Burger said he 

was very doubtful whether the effectiveness, as a deter-

rent, could be proved by statistics in these cases. I 

have seen numerous studies made, and I don't think I'm 

satisfied with any of them, except for the fact that none 

of the studies that I've seen of the facts before and 
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after and during have proved that there was a det!errence 

by the rule. 

I call.to your attention Judge John Gibbons 

of the Third Circuit's article in the Seton Hall Law 

Review in 1973, and he explains in great analytical 

detail why this would be 50. 

MR. LITTLEFIELD: You mentioned that the exclu-

sionary rule encourages police officers to lie, Judge 

Wilkey. Don't you think that a police officer who would 

lie in that case would lie in any other case as well? 

JUDGE WILKEY: The police officer lies more 

frequently, perhaps, in the exclusionary rule case, becaus 

he justifies it to his conscience that he is achieving a 

greater good, that is, the conviction of an obviously 

guilty man. In othercaseg, the officer will follow the 

standards of his profession and tell the truth. . 

MRo. LITTLEFlELD.: Even though the defendant in 

a non-exclusionary rule case would be an obviously guilty r"""'c 

man to the officer as well? 

JUDGE ~HLKEY: Officers don't .. make up things 
~ 

nearly as much, nearly as often, they don't make up cases 

against people, I believe, nearly as often as they will 

k 'b h' d '··..cf~ rna e up stor~es a out t e~r m'm con uct to J ~yz Y a 
Ir ., 

case that they've already made. In other \'lords, the 

dropsy, narcotics case. The officer found the narcotics. 
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That .is a truth. It is tangible. It is undeniable. 
• 

The man had it. An4 so to establish that truth, the 

officer will resort to \'lhat he considers petty lying, as 

to whether the man dropped it or whether he reached in 

his pocket and took it from him. 

MR. LITTLEFIELD: Now, we've talked 

PROF. KAMISAR: May I just break in for a 

second? In the Miranda oral arguments, the spokesman for 

the Prosecutors Association told the court, "Please don't 

come down with a requirement of warnings, because if you 

do, you'll just encourage the police to perjure them-

selves." And it seems to me this argument that, '~Leave 

us alone or we'll perjure ourselves", is really a fright-

ening kind of argument. And nowhere else in our law can 

the targets of the decisions prevail by resisting, you 

knm.,.. The court doesn't go aW'ay and quit because the 

school says, "We're going to read the'Bible. We're going 

to have school prayers." .'.~ 

", 

lmd it seems to me that it's almost an assertio 

of ra\.,. power; "You guys"can't \.,.in, so give up, because 

no matter what you make us do, we'll just> go ahead and sa 

we did it." Well, that, it seems to me, is all the mbre 
!J 

reason why we shouldn't let the police police themselves. 

JUDGE NILKEY: By the way, lIve offered one 

alternative to the police policing themselves. But I 
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offered four other alternatives, other people, i:qcludlng 

( 

·Judge Wilkey, in connection 

with that, if there were federal tort action, one of you~-

suggestions, would that increase, do you think, substan-

tially, the case loads of our federal courts? That's kin 

of a concern, I know, today. 

JUDGE WILKEY: It might, but it also would 

reduce the case loads on search and seiz,ure. I'll give 

you the comparable experience in England. I read some 

10 years ago -- I'm not sure what the statistics. are now, 

but I read some 10 years ago that there had only been t\'lO 

search and seizure cases in the high court in England in 

this century. And the reason is, of course, that since 

" 1\ 
the evidence is never excluded in ,England 1;\\ no matter ho\'l 

~ ~ 
""~~" -j) 

illegally the acquisition, there has been no purpose to 

bring the search and seizure cases. 

MR. LITTLEFIELD: Incidentally, talking about 
I 

the evidence, it is true, isn't it, though, Judge Wilkey, ,-, 

that in every day and practically every criminal court 

in the United States, either state or federal, that 

evidence is admitted, . that guns are a&nitted in evidence, 

narcotics are admit~ed in evidence, gambling paraphernali 
.. 

is admitted in evidence? It's only where it is an unrea-

sonable search and seizure, or the evidence is illegally 
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!: // 
obtained, where it is not adrni tted in eviden&e-;' , 

JUDGE WILKEY: Well, that is true, but you 

mentioned the burden On the .courts. 7\''''d h' "\ 
n,U t ~nk~1 f this. 

On a recent survey, 60 percent of all motions made in 

j 
r;;~~t~ 

criminal trial,S were motions to suppress tangible .objects, 

most of which were guns, narcotics or policy slips. And 

on the burden on the trail court ,and the courts of appeal, 

33 percent of all cases tried, in 33 percent of all cases 
)) 

tried, the motion to sup 'd press ev~ ence, :the exclusionary 

rule was at issue. And I would guarantee you that almost 

100 percent at least it's our experience in our 

Circuit -- 100 percent of the cases involving a motion to 

suppress, \'lhether it's successful or unsuccessful, is 

appealed. 

So When we're talking about'motions to suppress, 

we're talking about th'e greatest single burden on the 

trial courts, on cases that go to trial, 33 percent of the 

cases. 

MR. LITTLEFIELD: Dq you believe that community 
I 

support is essential for~ effective law enforcement? 

JUDGE WILKEY: I cert'ainly do. 

MR. LITTLEFIELD: Do you think if the po~ice 

agencies have a policy of violating the rights of the 

citizens, kicking in their doors, stopping them without 

any reasonable c.ause, that·, they will gain community 
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support by these activities? 

JUDGE WILKEY: Why, of cours~ Cot. And I want 

to recall to you the distin9tion that both Prof. Kamisar 

and I have made between the level of p~obable cause 

required for police action and the use of'the' exclusionar 

rule. I don't think any more than Prof. Kamisar does tha' 

if you abolish the exclusionary rule the police should be 

allowed to go on a rampage. 

And pursuant to that thought, I have suggested 

five alternatives by which the police would be governed 

in their conduct, consistent with reasonableness under th 

Fourth Amendment. But the police would be governed in 

their conduct without the horrible consequences of thf.' 

exclusionary rule, the principal horrible consequence 

being that the criminal goes free. 

MR. LITTLEFIELD: Thank you. 

CHA! ID1AN HARRIS: Mr. ··Ed\vards. 

HR. EDWARDS: I have no questions at this time. 

CHAIRMAN HARRIS: Chief Hart. 

CHElF HART: F don't have a real hard question, 

I not being a lawyer, being a layman and a policeman. 

understand that Niranda, Happ v. Ohio, and things that 

came down from the courts in the last 30 or 40 years 

were to restrict the police, .. it only brought them in line 

\vi th federal ag'emcies, is that so? 
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JUDGE WILKEY: Mapp v. Ohio in 1961 app~ied to 

the states.the exclusionary remedy which had been applied 

to the federal courts since '1914. Now, .Hiranda is a 

different thing. Hiranda is an induced confession·. And 

that isn't at issue here in our discussion. Confessions 

6 that'are induced unfairly or by pressure are excluded 

7 because they're unreliable. And that's not at issue here 

8 at all. 

9 PROF. KAMISAR: Well, if I may just -- I can't 

10 let that go. 

11 CHIEF HART: I didn't think so. 

12 PROF. KAMISAR: It seems to me that one of the 

13 points that critics of the rule ke~p making is saying 

14 confessions are different because they're excluded 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

because they're unreliable. Now, that is not so, and it 

had not been so since 1950. Again and again, Frankfurter, 

Earl Warren, others, would say, "Look, "le don't care 

whether the damn confession is true or not. We don't care 

whether the guns ,.,ere found where the guy said the guns 

were buried. And we don't care whether the loot was found 

where he said. We're throwing out coerced confessions 

because the police mqst obey the law as well as enforce 

the la,v. And it offends our sense of fair .play for the 

police to hold some guy so many hours and pressure him, 

whether it turns out that that confession i~" true or not." 
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So you see, there really is a connecti9n 

between illegal search and seizure and coerced confession '.~) 
. /i 

And critics o~/the exclusiolJ.ary rule keep saying the only 
j/ 

( ! 

basis for thi6~~\ing out confessions is the unreliability T 

:i 

because in that way they can distinguish search and 

seizure. But that simply won't hold up. 

In the famous stomach-pumping case in 1952 __ 

go back to 1952 -- they pumped somedne's stomach. He 

swallowed the heroin. He vomited it up. Well, that's 

reliable evidence. You can't do much better than finding 

stuff:in a guy's own stomach. But the court threw i~ out 

because it said, "Some things offend our sense of fair 

play. " 

Now, I'm not saying 

MR. LITTLEFIELD: "It shocked the conscience." 

PROF. KAMISAR:, All right. But I'm not saying 
\ " 

that illegal search and seizure is as bad as that. I'm 

saying that in that opinion, Frankfurter says specifically 

he analogized specifical1y~to coerced confessions in that 

opinion. And he said that it's long since -- no longer 

21. been true for a long time that we throw out coerced con-

22 fessions simply because they're unreliable. t'le also throw 

23 them out whether they're reliable or not because \'le want 

24 to shaw that we will not accept and approve police methods 

25 in obtaining those confessions. 
, () 
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1 
JUDGE WILKEY: ~'lell, let me straighten this , 

2 out a bit. The 1952 case of Rochin v. California, the. 

stomach pump case, is an exc,eption to the rule on admissi-

4 bility of evidence. It was true under the common law, 

5 has been true for hundreds of years, actions which shock 

6 the conscience, civilized courts do not accept. And in 

7 my article in "Judicature!' I specifically footnoted 

8 Rochin as being an exception to the rule, which every 

9 civilized with us on that. 

10 Now then,' as to coerced confessions, to my mind, 

11 and I think you will find some Supreme Court ~ustices 

12 saying the same thing, the rational basis for excluding 

13 them, why we will not take them, is that a confession 

14 under torture is not worth the .paper it's \'lritten on or 

15 the recording on which it's made. It's not reliable. 

16 And also, we're not going to tolerate police conduct of 
: ' 

17 torture or trickery. That is unfair. So that' is. a rein-

18 forcing reason. But if you wiped out the rationale of the 

19 exclusionary rule on material objects, you would have no 

20 effect on confessions --.- and I'm not urging any change 

21 \1 
in the rule in regard to \confessions ''lhatsoever. 

22 PROF. KAHISAR: Well, you kno,." we i re not talkin 

23 about torture. tve1re talking about cases where the 

24 pretend to bring dO\Y'n the suspect's ,.,ife, or cases where _ 

25 JUDGE WILKEY: Trickery, as I said. 
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PROF. KAMISAR: But I mean, why acceptfthis 

notion that we're going to throw out the confession, even 

though it's proved reliable; because the ,police engaged 

in trickery? They may have rounded up 30, 40 -- you 

know, if you look at the old, confession cases, they round 

up 30, 40 people and they hold them all incommunicado and 

they question them all, and only one qonfesses and the 

court throws that out~ No one ever said, "What good is 

that doing the 29 other people who were held all weekend?" 

(> 
No one says that what the police did \.Tas a tort or a 

crime, and there are alternative remedies. 

Now,:.it just seems to me that there really is 

a connection. I don't deny that there are some justices 

who would say the only basis ought to be untrustworthiness. 

I'm simply saying that, the court, at least in th~ years 

before Escobedo !-1iranda, the ;court, in a number of deci~ 

sions, made it clear that that was not the only basis. 

Now, Chief Hart, we're both from Michig~n. , 

Your presence reminds me of something that 1 think is not 

generally realized. "In Michigan, because of a peculiar 

interpretation by the Michigan Sup,remeCourt, all through 
'/ 

the 1960's, Michigan police were allowed, as far as the 

II' State Supreme cou~:- was concerne\d ,to 

or search for narc~tics if theJIf3rson 

search for weapons 

,.,rere found outside 

their dwelling hquse, as many of them' were. So strangeiy 
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enough, for niIJ,e _vearsafter. Mapp Oh' v. ~o, Michigan, 

because of its peculiar interpretation of its, own courts, 

was the only state in America, where the police ,had more 

power to search for weapons and so forth than any other 

state. What happened? Well th t b f , a was e ore your reign,' 

I believe, I'm sure. And what happened was, in the late 

1960's when Michigan had the advantage of this anti­

~xclusionary rule provision, the rate of homicide quadru-' 

pled, I believe, went way up. The rate of robberies 

went way up. In 1970 the Michigan Supreme C t f' 1 our ,~na ly ", 

said, after being prodded a bit by the federal courts, 

"Well, our l' pecu~ar exception is really invalid. It can't 

stand up." So in 1970 Michigan got back in line with 

everybody else. And as is well known, the homicide rate 

in Detroit has improved generally, , or certa~nly has not 

gone up, since the police were deprivep of this advantage 

that no other state had. 

And it seems to me that this is part of a genera 

point. This is a Task 'Force on 'Violent Crime. We've got .-
more busin'ess in criminal justice than we can handle. 

We're laying off police. W I f ~ e re orc~ng people out of 

prisons because they're bu(~rst~ng. Th ' • ere ~s no doubt that 

all alon~, the way people are not being apprehended, are 

not being kept in because of itladequate staff and so 

forth. 
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tempting to strike some symbolic pose and say, "We're 
• 

doing something about it. We're going to change the 

exclusionary rule", that that's really misleading, that 

there are no rabbits to pullout of a hat. ,The exclu-

sionary rule's repeal won't cost any money, but it's not 

going to change very much. 

We were led to believe for a long, long time 

that the cost was very great. Now, two years ago, a, '.' 

General Accounting Office, study indicated that almost 

3,000 federal cases~ covering about half of all the 

districts, only 1. 3 ';percent of the cases was evidence 

excluded, and :.in half of those cases, the person was 

convicted anyhow. The immediate response was, IINell, 

yes, what about the cases that were not brought because 0 

the search and seizure problem?1I And that was anticipa-

ted and that was covered. The statement was made that in 

only .4 of 1 percent of the cases was the search and 

seizure problem a reason for dismissing the case. 

And I don't think that that's too great a:price 

I 

to 'pay , 'vhen "t:here are so many other places along the way 

where we are, losing cases, yeu know, so many o,ther points 

along the way where we're losing ca1es, and I think that 
,J 

even though we can disagree about r/robable cause! ahd 
I; 

j 
everything else, certainly the F'ourth AInendment means 

~ . j"' 

sO,mething. 
o 
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1 somet:Lmes there 
are greater things that 

convictin~ the 
guilty. I me " 

an, ~t s got to mean that much. 
It's got to 

2 

3 mean that, sure, Jud W'lk ' 
ge ~ ey said IIWhat's th ' e expecta-

4 tion of pri ' vacy w~th respect to hav;ng 
... contraband?" 

5 
What is the expectation of privacy 

with respect to con-
6 spiring to kill someone? 

the phones? 
Does that mean we can tap aJl 

The only case that will get to 
court is the 

case where the police officer heard on the 
phone conver-

sation someone talking about a crime. 
But in the process 

he Wil~ have heard hundreds of other cases 
\'lhere the peopl 

were not conspiring to commit a 
crime. That's the whole 

point of the exclusionary rule, 
that you only get the case 

where the guy;s 'I ... g:~.u ty. 

14 
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But as is pointed 
out, there were many other 

I heard the same thing fr J'hn 
om P Kaplan, who was 

a federal prosecutor, that they were Ii 

kicking down doors 

in Chinatm'ln in California before the 
exclusionary rUle. 

So that, sure, you pay a ';'price,' 
sure, you lose some cases. 

But that's what the Fourth 
Amendment has got to mean. 

cases 

JUDGE iVILKEY: .-Let me respond to 
, one aspect of 

that tha~t 
I don't \Vant this "Task Force 

to go away with an 
erroneous impreSSion on. 

I don't know \'lhat th'at statistic 
of .4 percent means to a 

professor of law, but it means 

absolutely nothing to a working 

25 
judge on the bench, whe-

ther it's the trial COurt of 
the appellate court. 
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that General Accounting Office study.a referred to 
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moment ago. And when it came out, some of the statistics 

which had to do with cases brought, and so on, were 

t he exclusionary remedy, like trumpeted by supporters of 

Prof. Kamisar, as proving t e case h that it ,.,as no burden 

on the administration of justice. 

I don,l.t know what'.relevance it has to As I say, 

his work, but to my work, it had no relevance whatsoever. 

The important ... stat~stic for working judges for the adrnini-

·was that 33 percent of all cases that strationof justice 

go to 'trial ... ~ ~nvol~Te an exclusionary rule search and seiz-

ure question. And that is by far the lar'gest issue coming 

up. The next highest, I believe, was 16.2 percent 

involving confessions. 

. . ab t burden, it is in So when welre'talk~ng' ou 

the exclusionary rule in cases that go to trial. And the 

GAO office diq not even cover cases on appeal. In. our 

circuit, the last statist~c was, . 86 percent of all convic-

tions are apPE?aled. ".' And I III tell you that almost 
~) 

every .. -- "'ell, every search and seizure question is 

appealed. 

There is one other thing that I want,.", to leave 

wi th you, \'lhich was referred to by' the Jo..ttorney General ~f 

California. The Attorney General of California, nearly 

everything he said, I can agree "lith. There was one 
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1 recominendation, though, that he made that has got, some 
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• 
pitfalls and traps' in it. He cited the Fifth Circuit 

decision recommending or hOl~ing in that case that where 

good faith had been shown by an officer that the exclu-

sionary rUle should not apply. 

Now, gentlemen, that would fudge~the issue 

before you. That would duck the issue of the exclusion-

ary rule. It would be like trying to make the Grand 

Canyon in two jumps, and it would lead ultimately to 

disaster. The application of such a good faith rule would 

not work, and since it would be obvious 'that 'it wouldnlt 

work, the people ~lho have been supporting the exclusionary 

rule would say, II See, we told you so. Even 1.'li th a good 

faith test for the officer's cG:'lduct, it just doesn't work." 
/' 

! 
// 

/!n the first No~ ... , here's why it 'von' t work. 
,! 

1/ 
place,.:;it's obvious that a good faith tes~; of the o.fficer' 

conduct puts a premium on ignorance and lack of training. 

The rOokie policeman will make an honest error more often 

than the trained veteran. 'So you're encouraging the 

police not to give their-people training so that they can 

plead ignorance, ignorance of the la\v. Supposedly, I was 

taught, that's no excuse. But that l s \\That the good faith 

test would do. 

Then second:1)y, it w'ould put a premi urn on lying;' 

Every officer will·be tempted to rationalize after the 
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event that the circumstances were really the way.that he 

now says they are, in order to justify his own good faith 

And then thirdly, it will make hypocrites out of judges, 

just as they are now. The judge will be tempted to 

believe the officer, even if {n his own common sense he 
y 

-/ 

knows the officer is lying, and he will let th_e,,,{ffficer 

'off and justify the seizure on the basis of the officer's 

good faith. 

And fourthly, it's just the wrong way 'to go at 

it. Because the good faith exception ,leaves applicable 

the conduct of an officer who acts in bad faith. It in 

n 
enshrines the exclusionary rule. The exclusionary rule i 

so irrational a remedy, freeing l',,(~mown guilty person, 
",; , 

that there is no justification for that kind of a rule of 

evidence or rule in crime. 

Also, the good faith offers no protection·',to 

innocent victims. All of the alternative measures that I 

have suggested offer protection to innocent victims of 

illegal searches. The good faith rule would simply 

enshrine the exclusionary rule, still~let the guilty go 

free, and offer no protection to the innocent. 

CHAIRMAN HARRIS: Let me interrupt here and 

suggest that ,.,e move on. We are almost to the end of the 
" 

morning session 1 and I kno,., Mr. Armstrong and Hr. Carring-

ton probably have questions. So let me just move on :to 
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1-1r. Armstrong. 
• 

MR. ARMSTRONG: Prof. Kamisar, we've received 

testimony, particularly from.the Administrator of DEA, 

during these hearings. He provided the Task Force member 

with the number of cases that are either on appeal or tha 

have been dismissed as a resul,~ of the exclusionary rule. 

He broached the problem with DEA as a specilized kind. of 

law _,eriforcement effort, where the defendants are really 

target defendants, and their intelligence indicates that 

they are actively involved in the illegal trafficking of 

narcotics. 

Yet we have that basic problem reported by the 

Administrator • Given that as a practical viewpoint, ",here 

you have a target defendant whose activities are well 

known from surveillance by DEA agents, don't you think the 

exclusionary rule is a hurdle or obstacle when there are 

instances.--, for example, I think I could be corrected, he 

stated, where·:the search warrant was served on a home 

where the defendant was believed to be residing, and while 

the defenda.,ntwas net th~re; in plain view, contraband 

was found. And that case is on appeal now into the __ 

Ilm not quite sure, maybe Sixth Circuit. " 

PROF. KAMISAR: Well, the example -- the ques-

tions you raise, I must, at the risk of repeating myself, 

illustrate the point that your quarrel is really with the 
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• 
content of the law. In other words, I can say, II. We 1 1 , 

let's be sensible an,d let's say that: the narcotics agents 

ought to be allowed to stop or search or arrest or do this 

or do that" or whether one thinks that you need an 

arrest warrant to arrest someone in his o~m horne, or you 

need a se~rch warrant to arrest someone in a horne other 

than his own --·I mean, those are all questions of the'la 

of search and seizure. They don't deal with the exclu-

'sionary rule. 

If we abolish -the exclusionary rule, the police 

should still be asking themselves -- but they would not. 

They would not. 'You see, your questions, it seems to me, 

illustrate that again the exclusionary rule is the Fourth 

Amendment. Because whether or not you need a search 

warrant to arrest someone at his friend's horne, search 

warran,t to justify the invasioncof his friend's privacy, 

is a question that has ah"ays been there, bU,;t people 

di~n't seem to care about, until the consequences of 

exclusion carne up. You follow me? 

Now, for example, I'll give you another example, 
L--=) 

take the Mendenhall case. Now, last term, the Supreme 

Court confused ever:y-body, almost everybody I by corning down 

\'lith two cases involving the Drug Enforcement Administra-

tion. One \'las Hendenhall and one "las Reed.' This is the 

question of, what do you need to stop someone suspected of 

.. 
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being a drug courier? And in one case they said ~he 

fact the woman was the last person off the plane, and 

changed airline tickets, and so forth, was enough. In 

the other case, in Reed, they said the fact that the two 

suspects were apparently try;ng to 'd b ' • avo~ e~ng associa-

ted with each other when t~ey left the plane was not 

enough. Now, those are questions of the content of the -

law of search and seizure. Th h ey ave noth:ing to do with 

the exclusionary rule. The t' , ques ~on ~s, should the police 

be allowed to stop someone simply because he or she is the 

last person off the plane a~d is changing airlines, or not 

Now, I would agree with Judge Wilkey and others 

in this respect. Ir ' 11 on~ca y, the exclusionary rule in a 

sense helps the police, because-it would have been much 

easier to say in the abstract, if there were no exclusion­

ary rule, to set very, very high t d d s, an ar S, and say, you 

can't stop someone and ask for his airline ticket \'li thout 

probable cause" and so forth, but let the evidence in 

anyhow. It's because the exclus;onary r l' , • u e ~s putt~ng 

" 

pressure on the courts and t.here is no denial that it 

is -- that the courts, it seems to me, if anything, begin 

to sh~ink the body of the law of search and seizure. 
;/ 

NoW, I wouldn't be surprised, for example, if 
(j \. 

a majority of .the courts \'lere to say in future years, an.d 

some judges went off on that groun,d' ~ 1n clendenhall, let's 
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not even discuss whether there was reasonable suspicion 

to stop this person. The drug agents don't need anything, 

because they just approached he:::-. They just chatted with 

her. It was not a stop, it was nothing. It was simply 

a police-citizen encounter, and that isn't even a seizure 

within the me.>.aning of the Fourth Amendment. 

Now, that whole question of what is a seizure 

and what is not a seizure, and what is reasonable suspi-

cion and what is not, has nothing to do 'vi ththe excl u-

sionary rule.' But ironically, from the point of view of 

thoze who favor the exclusionary rule, the pressure to 

get in the evidence -- and 'I mean judges are human, not 

just Judge 'i'7ilkey, other judges, too. The pressure to 

get in the evidence leads them to say, "Well, there was 

reasonable suspiciol).", or, "It wasn't a seizure at all." 

Now, I had a little <'debate \'vi th Hr. Van de Kamp 

in Los Angeles a month ago. He's coming here on somethin 

else. And he made the point, ,and I guess my answer W;p,S, 

you know, if I had the choice _2 you know, they're shrink-
<~' 

,-

ing dO\vn, they're down.,-sizing the. Fourth Amendment l;l.ecaus 
« 
II 

of the exclusionary rule. And that's pJ:obably t~~f'" 

But my ans,.,er was, and' is now, I'd rathelz,::-:.have a dm.,n-
(,; 

sized Fourth Amendment mean something than have a great, 

big, wonderful, fat, majestic Fourth Amendment that's 

inscribed on the walls, that has no flesh and blood. 
G NEAL R, GROSS 

COURT REPORTERS AND TRANSCRIBEns 

1330 VERMONT AVENUE. NW 

WASHINGTON. D.C. :20005 

, " 

/ 

~."~ 
V 

• 

1 

,2 

3 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. APJ1S'l'RONG: Thank you, P rofe s s or. 

CHAlru~~ HARRIS: ~tr. Carrington. 

f 

~1R. CARRINGTON: Judge Wilkey, I agree 100 

percent with you on your thoughts on the exclusionary 

rule. 

JUDGE NILKEY: Thank you. 

MR. CARRINGTON: I agree with you that the 

114 

exclusionary rule should be abolished. If it's an anach-

ronism, then it should be taken out, as an anachronism. 

I'm somewhat confused. I n your al ternati ve, when you cLre 

having the mini-trial or some other remedy,' would you 

deny to the officer the d f e ense that he was acting in goo 

fai th and imrr·ose a kind f o strict liability on him 

, personally? For example, if the officer happened to fall 

between Judge Friendly and Judge L dansfield and Judge 

Meskill, 't'!ould he be able to . ra~se that good faith 

. defense in the proceeding against himself? 

JUDGE WILKEY: Good question. Good faith of the 

officer "lOuld be one of several factors taken into consi-

dera~ion in assessing his penalty. And in the case of 

where the officer acted in a way that did not offend the 

standards which the general public would l' J) ~ha for the 
'~,<) 

policeman ·tobehave,/' but he was ;n 
I ... error on the law, his 

d 

penalty migh~ be a Jeries of courses in the law of search 

and seizure" just as we penalize drivers 
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accidents by sending them to driving school. • 
If the officer acted in bad faith, this would 

be something that would increase ,his penalty and the 

responsible police author~ ~es ou 't' ght t.O be among those 

insisting that an increased penalty be imposed. 

MR. CARRINGTON: Judge, I was a working police 

officer for 10 years, both as a 'federal agent and ,,'lith th 

Chicago and Detroit police departments. And during that 

entire time I was an attorney, and during a lot of the 

time I 'was teaching search and seizure. I probably 

engaged in some 300 to 500 searches and seizures. And in 

.r. those, I wasn I t really sure \'lhether many, if not most, o~ 

because the law of search,_"and seiz­we were right or not" 

ure is so confoundedly complex. 

I think to penalize an officer who falls into 

the area where the judges can't agree, even by making them 

courses, is a terrib],-y unfair burden. If go take extra 

he's acting in bad faith, then I definitely think he 

should ,be brought up short. But if he is trying to comply 
i~} 

and it's evident from the factual setting that he's tryi~g 

to comply with this incredibly complex body of search and 

sei zure, I think it I s unfair -- I think ~~:s t people have 
,..:::;:-

addressed this problem by saying that ~f he was acting i~ 

good faith, by an objective standard, not h¥,,~~,:s state­
Cl 

ment, you know, like, do you have the good faith'-"d~fense 
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in a civil case, then the officer is not penalizetl but 

the empl~Ying entity is penalized. 

I think if police officers perceive that they're 

going to be held personally liable fo:t' trying to enforce 

the law' in good faith, you're going to get an awful lot 

less searches an~'-seizures. 
, '-.,~ . .-/ 

JUDGE WILKEY: Well, then we get back to what 

I mentioned as the community standard of punishment on 

these things. It might \'1ell be that in a case of -- and 

I agree that all of these search and sei2ure cases a~e in 

a field of very complex law -- it might very well be that 

the penalty assessed \'1ould be ~gainst the employing 

entity, and that would go to the benefit of the innocent 

victim of the search, and that the officer would go 

entirely free, that everyone concerned would understand 

that the officer acted in perfect good faith in a diffi-

17 cult situation, and there would be no blot or blemish on 

18 his record. 

19 And that's why I have, urged that the question of 

26 (J the officer ' s conduct be 'decided immediately by the court 

21 and the jury that heard the priginal case, in the case 

22 l'lhere there is actually a prosecution, and that it be 

23 decided in accordance with either community standards or a 
24 

25 

general definition of reasonableness or proba,ble cause tha 

might be given by the Congress. 
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MR. CARRINGTON: Let me make sure I'm elear on 

this. You don't obje~t to the contention that if by all 

/ objecti ve criteria the o£Zicer ''l'as acting in good faith ,I, 

/'.' 

and fell into the gray ar¢a', which I would sax is about 

80 percent of the area of search and seizure, that that 

would certainly be a defenS€ifor him, that t~ ... ;re would be 

no 

JUDGE WILKEY: Absolutely. That would be a 

defense under any circumstance, and in some circumstances 

it might exonerate him ent-i"rely. B,ut that's an evaluatio 
'// ' 

for the individual case, in accordance with st~ndards as 

defined. 

~. CARRINGTON: Can I close by-reading some­

thing that I think bolsters my contention? And this is 

very short. On the complexity of the law of search and 

seizure. This is a syllabus, which, for the layrnan g is 

where they say how the court stacks up, in their decision 

in the Z,lendenhall case. "Stewart J. submitt~d, 

announced the Court's judgment and delivered aD opinion of 
.- " 
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Thef;l they drop a footnote and say, 1f'1'he -Chi.e:!: Ju&tice, 

Mr. Justice Blackmun and Mr. Justice Powell .3.11 joined in 

all but Part 2(a) of the opi:nion." 

If the Supreme Court can't make up their mind, 

how is a high school educated police officer going to do 

it? 

That's all I have. No further questions. 

CHAIRHAN HARRIS: Thank you. I think --

PROF. KAMISAR: May I just close by thanking 

the Task Force, and pointing out that I must say I had my 

doubts about whether this body, like some other bodies, 

was interested in stacking the hearings and the witnesses, 

but I certainly think that we've demonstrated today that 

you let us go at each other -- ~""hat' s the expression, 

tooth and nail. And I don't think I've ever had more 

time to present my point of view, even though I may have 

had more receptive audiences. 

CHAIRHAN HARRIS: Well, I think ~.".e ought to 

close by pointing out that three thin,gs are fairly clear r 
.-

one f that your l?oints of view are very differen'y b.".o, 

f! 
that yo~r styles are very different, and three, that· 

you're both equally effective spokesmen for differing 

points of vie'.".. And ,.".e really thank you for taking time 

from your busy schedules to c'ome here. You've sharpened 

" 

the issues for us, and we appreciate both of your 
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presentations. ~ 

JUDGE NILKEY: Thank you. for perIni tting us t.o 

appear: 

CHAI~rnN HARRIS: We will now adjourn, to 
.-\ 

, 2 00 r 1 k T! "h' o'se of you J' oining us reconvene here at: 0 c oc • 

for lunch, lunch is served in the Plaza Room on the main 

level' now. 

(Whereupon, at 12:35 p.m., the hearing ~.,as 

recess.ed for lunch until 1: 30 p. m. ) 
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LUNCHEON S E S S ION 
• 

(1:30 p.m.) 

CHAIRHAN HARRIS: ,Ladies and gentlemen, we're 

ready to begin our luncheon program. Let me introduce it 

this vlay. When I was living in San Diego, California, in 

the early 70's and late 60's, about this time of the year 

when you'd be driving around the streets you'd see an 

influx of Arizona license plates, especially around the 

beach area. And that was always the cause for some 

muttering about, "We're going to have to tolerate the 

Arizonans for the summer until they go back horne for the 

winter. II 

Well, tOday we have an Ari?onan Witll us, and the 

si tuation is very different. t'le' re delighted to have him 

and privileged to have him. Our luncheon speaker, Pete 

Dunn, is ~ three-term member of the Arizona House of 

Representatives. He is Chairman of the House Con~ittee on 

the Judiciary in Arizona. He is also Chairman of the 

Organized Crime ~tudy Oversight Committee. He's a member 

- . 
of the Joint Juvenile Justice Committee. And he is 

Chairman ,of the S~lect C6mmittee on Alcohol Abuse. P\~te 

Dunn is considered to be one of the leading state legis-
\,I 

lators in the. United States in the area of criminal 

justice. He has written on it. He has introduced and 

written" much creative legislation. And wi thoutfurther 
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ado, I would like to bring him up here to address us 
f 

today. Pete Dunn. 

PRESENTATION ,BY: 

PETE DUNN, REPRESENTATIVE, 

ARIZONA HOUSE OF 'REPRESENTATIVES. 

REPRESENTATIVE DUNN: Thank you, Jeff ~ 

121 

Gov. Brown, members of t~e Task Force, ladies 

and gentlemen, first of all, the reason so many Arizona.ns 

come to California is so that we can get a chance to get 

some of our water back. 

I am both pleased and honored to have this 

opportunity to discuss my views regarding the control of 

violent crime in America. No subject is more important 

for our consideration. Cha11ening us more directly than 
\\ 

inflation , health care, education, \'1elfare, or energy, 

crime ~s America's major domestic crisis. It is a social 

catastrophe which is quite literally changing the way we 
() 

live, undermining our faith in government and civil. 

society, and corrupting our free markets. 

Unchecked, it 'threatens to surely destr9Y free 

society, af.!,.our citizens form neighborhood vigilante 
\) 

committees andtJ.lrn their homes into armged camps. Let 

no one mistake the celltral reality of this ~s~ue. Simply 

stated, this free society c. annot long survi[Le the crime 
.< l 

rates ''Ie are presently suffering. And so the business ''Ie 
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are about today' and yesterday at this meeting is fat.root 

the business of preserving freedom. 

I was first elected to the".Arizona State 

Legislature in 1976, and presently, as Jeff said, am 

Chairman of the House Committee on qudiciary. During my 

legislative service, one of my principal focuses has beeri 

on crime control and the criminal justice' syst.em. :.I've' 

had the opportunity to study the system first-hand from 

juvenile arrests through adult t 1 pos -paro e programs. As 

a lawyer and legislator, I was involved in the enactment 

of a fully revised Criminal Code for our state, one which 

replaced· a code dating from A . , r2zona s territorial days. 

As a business man, r have first-hand experience 

with the costs and,inconvenience of our crime proble, not 

only theft and burglary losses and the c.osts of alarms and­

iron bars, but the need t o escort our female employees to 

their cars at· night. 

Let me begin by sketChing for you what I 

believe to be the dimensions of the current crisis, at. 
.-

least as they are seen in my home state, Arizona. Many 

people, especially people in Artzzona, think high crime 
.J·,,,-;Y • 

rates are basically t~aceable to New York, Detroit, 

Chicago and St. Louis, the la,.,less and decadent east. 
<) 

I always tell them to think again. Arizona's crime rate 

is consistently a leader. F or many years, my state has 
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had the highest or second highest rates of crime of any 

• 
state in the union. Ar~zona's combined property crime 

rate is 53 percent higher than the national average, and 

ranks second among all the states. 

The crime .rate in'Phoenix is higher than any 

comparable area in the country. The violent crime rate 

for Arizona cities is 67 percent higher than the 'rate for IJ . 

u.s. cities. In 1979 when the u.s. murder rate wa·~ 

increasing 9 percent, Arizona's was increasing three time 

that. amount. Faced with tliis.challenged, how have we 

responded? . O~t of the next 100 crimes cornmittedin 

Arizona, only 50 are likely to be reported. Fear of 

gettin~ involved, utter lack of confidence in our courts. 

to "either act with dispatch or mete out just punishment 

are all reasons for this' failure to report. 

Out of the 50 reported c~imes, arrests will 

probably take place for'bnly 10 of them~ From those 10 

offenses resulting in arrests, successful prosecut~on will 

'likely be ach~eved in about seven of those cases. And ou 

of those seven successf~l prosecutions, probably one, 

and never more than two, \dll result in even periodic 

imprisonment"for those guilty of crime. 

Consider the nationaldimensiol:fs of the problem. 

In 1976, the year \"e celebrated 200 years of American 

liberty, there were enough serious crimes to have 20 
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committed every minute of every day. During the year we 
• 

celebrated the meaning o'f Amez:ica, our fellow countrymen 

were murdered at a rate to ~llow each to have died every 

30 minutes of every hour of every day. 

Dean Morris has surveyed this bleak landscape 

and noted with wry insight, and I quote,· "Other nations 

may question our claim to be the land of the free, but 

they call hardly deny our right to recogni tlon as the 

home of the brave." 

How could we in America come to be locked in 

such a dismal prison of crime and violence? Let mel in 

agreement with others at -this conference, suggest to you 

that these wounds are largely self-inflicted. How do I 

mean this? First, and perhaps most importantly, there 

has been a failure of our so·cial and political leaders, 

most notably in Congress, to embrace any consistent ideol­

ogy with regarll to crime control. For e~ample, at the 

same time we were supposed to be embarking on a new war on 

crime, particularly street crime, funded \..;i Jeh money from 

Washington, we were told··that if we could only eliminate 

poverty, racism, poor diet or poor housing, we could wipe 

out crime. Poverty programs \"ere to be the cure. During 

that same time period, of course, America was becoming 

more affluent, realized more opportunities for minorities~ 

was better fed, better housed and better educated than 
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ever before, and yet we saw an increase in crime.unparal-

leled in our history. 

The reasonsc1for that increase have little to do 

with our failure to establish the utopian great society, 

except perhaps to the extent that utopian rhetoric 

created too many unrealized dreams. But rather our 

failures have a lot to do with our unwillingness,. even 

our inability, to punish criminal conduct •. 

At the core of our crisis ,is an abandonment of 

10 a consistent, tough-minded set of moral principles about 

11 crime and its suppression. We have let the apologists of 

12 crime succes.sfully challenge the morality of just punish-

13 ment, vlhich at the heart of our criminal justice system. 

14 The apologists for now have us gn the run. Our investi-

15 gati~ns are befuddled with Byzantine, and often contra-

16 dictory, rules. Our courts are hopelessly delayed" by 

17 intransigent defendants w'ho subvert the purposes of 
,'''\ 

18 speedy trial rules and bring greater chance of acquittal 

19 with every passing day. 

20 Our corrections sy~tem is torn in opposite 

21 directions simultaneously by policy-making bodies ,who 
" 

22 mouth the tough rhetoric, of punishment, without spending 

23 the money for adequate facilities, and all,the while" 

24 from one new treatment and rehabilitation program 

25 next.~ To create sound public policy, our first 
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1 obligation munt be to identify in detail these reasons 
f 

2 for our inability to cope with crime, and overcome these 

3 reasons by application of a ~onsistent set of principles. 

4 We need no longer apologize, out of some misdirected 

5 humanitarianism, for defending society and punishing cri-

6 minals. Our energy must now be directed to protecting 

7 future victim. 

8 We must adopt the view that if society makes 

9 rational decisions, adopts reasonable policies, we can, 

10 in our time, substantially reduce the incidence and 

11 impact of crime and its ravages, and that to do so is a 

12 task of our highest priority. Those policies must take 

13 essentially three formsiprocedural, jurisdictional and 
',\ 

i4 financial. Let us briefly examine each of those policies. 

15 President William McKinley was assassinated 

16 on September 6th, 1901. Less than two months later, on 

17 October 29th, 1901, tlte assassin was executed. On the 

18 

19 

20 

21 

22 

23 

evening of November 16th, 1973, in Phoenix, Arizona, 

John Knapp entered the room of his two infant daughters. 

By pouring Coleman fuel ·throughou·t their bedroom and 

lighting a match, he turned their sleeping place into an 

inferno. /,He then returned to bed to lie down while his 
·i 

.e 

children burned. Hetnade no attempt tol rescue them, and 
I' 

/' 

.24 held back neighbors from entering the house. The baby 

25 girls died horribly of incineration. Now, almost eight 
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years after this vicious c~ime/Mr. Kna:pp's case is still • 
pending in the courts. 

His conviction wa~ affirmed in 1977 by the"; 

Arizona Supreme Court. The u.S. Supreme Court denied(( 1\ 
\' 
~, 

as they\ cert in 1978. But with rules of habeas review 
'\ 

presently exist, Mr. Knapp has succeeded in extending 

the finality of his conviction ,beyond comprehension. 

The question reasonably arises, what has 

happened in America in the intervening years since the 

McKinley assassination to so paralyze our justice system 

that it evidences advanced stag'eiS of rigormortis? Nhy 

have the demands of the vast majority of Americans for 

action against a crime menace that ~hreatens the very 

fabric of our social life gone unheeded? "The great and 

chief end of men uniting into commonwealth and putting 

themselves under government", wrote John Locke, "is the 

mutual preservation of their lives, lJiberties and 

estates." There is no plausible excuse for the state, 

rJ 
except to defend the individual. 

Why is it that we c~nnot do that, which is the 

basic purpose of our government? In part, the answer to . 

that is because the whole of the criminal justice system 

has been turned2into a game, a game where a philosopher 

wrote, "It is partly of chance, partly of skill, in which 

the proper end to be gained is not that of the truth but 
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that both sides may engage in fair play. II • 
Today that game is too often engaged in, as has 

been observed by William F. 'Buckley, Jr., "by decadent 

professional enthusiasts whose vision of' the purpose of 

justice has degenerated into a thoughtless ritual on 

behalf of the defendant class." This thoughtless ritual 

is evidenced in habeas corpus procedures which allow for 

literally endless appeal. The repeated abusive use of 

federal habeas corpus to attack state criminal convictions 

is undermining whatever integrity is left in our system. 

Public confidence continues to be shaken by a 

system where criminals are caught, convicted and sentence 

but where the judgment rendered may be appealed, cross­

appealed and counter-appealed years after the initial 

verdict. Several proposals are now pending in the United 

States Congress. The principal among them is S 653 

introduced by Senators Thurmond and Chiles. They deserve 

careful consideration and support. 

Nowhere is \1 this thoughtless rB:ual. more evident 
. 

than in the la,,, of the exclusionary rUle. 

Again in Arizona, on July 29, 1980~ John Doe 

this case is still pend;i.ngl.-::,-- left his state licensed . 

daY'care center with 9-year-old Tommy, repeating a course 

of conduct he had engaged in ''lith horrifying routine. He 
( '(~: 1, 

took Tommy home with him and molested him for several 
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hours, all the -while ph9tographing himself and h~s 

9-year-old victim. Several days later, Tommy reported 

the incident to his mother •. She called the police. T~e 

officer concluded that a search of Doe's home was inr?~t­

cated, and filled out an information sheet for the;J'Ust.:J:.c 

of the Peace. 

The information sheet which \'las attached to the 

officer's affidavit indicated that the offense had occur-

red on August 29, 1980. The wrong number had been typed 
;/ 

,I on .th,e information sheet, so that it read in fact 8-29,(/80, 

and not the correct date of 7-29-80'e The officer's 

affidavit was correctly dated August 14, 1980. The 

(" 
warrant was secured, and when executed, the sear'ch 

revealed not only the photos of Doe arid Tommy, but also 0 

Doe and others,. 

Maricopa County Superior Court con.cluded that 

all the photos and other physical evidence had to be 

excluded, because the Justice of the Peace could not have 

reasonably concluded from the face of the documents that 
." 

there was probable cause to support a search for a crime 

that occurred a month in the future. Now the case atolaits 

·n the outcome of the prosecutor's decision; and the parents' 

decision, to try the matter ~.,ith only 9-year-old Tommy's . 

testimony. They must calculate the trauma that that 
-.:0 (' 

testimony would cause to the 9-year-old boy. <lmd of 
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":-' 

course the photographs, which are perfectly relevant 

proofs of guilt, may never be used because of the exclu-

sionary rule. 

The Chief Justice of the Unit~d States, of 

which we've heard a great deal this mOl:ning about his 

transformation on the exclusionary rule, has written that, 

"Its function is sJ.mple -- the eX9l usion of truth from 

the fact-finding process. ",Prof. Dallin Oaks noted, 

"Only a system with a limitless patience for irrationalit 

could tolerate the fact that where there has been one . 

wr.ong, the defendant's, he will be punished, but where 

there have been two wrongs; the defendant's and the 

officer's, both will go free." 

So again, the question rea$onably arises; what 

can.be done? I agree with Justice White of the. United 

States Supreme Court who wrote, "The rule should be sub-

stantially modified so as to prevent its applica~~on in 

those circumstances where the evid~nce at issue was seized 

by an offi.cer acting in a good faith belief that i}is 
. 

conduct comported ~.,ith existing law and having reasonable 

ground for this belief. 'These are recurring situations, 

and recurr.ingly evidence is excluded without any realistic 
\ 

expectation that its exclusion ~'lill contribute in the 

slightest to the purposes of the rUle,even:.th'ough the 

trial will be, ser.:l.ously af'fected, or the indictment 
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1 dismissed." • 

2 
Efforts in the Congress and state legislatures 

3 
to modify the application of the, exclusionary rule along 

4 
Justice l1hi te' s suggestion must be vigorously supported. 

5 
In supporting these efforts, we are not ·turning our backs 

6 

J/ 
on the important protections of the Bill of p~ghts, but 

7 
rather restoring a sense of moderation and balance to 'our, 

criminal justice system. 

9 
Permit me to sketch fo~ you briefly the f±nan-

10 
cial context of the solution .to our problems in the. 

:..-:r 

11 
criminal justice system by relating some facts about the 

12 
:::.'\ State of Arizona I s budget. In 1978, total state expen--' 

13 
di tures in Arizona exceeded $1 billion, ,,,hile the total 

f.y , 

14 allocated ';=:to the criminal justice" .?ystem 'VIas $80 million. 

,.:::.' 1:C-"\, 
15 Less t,h'dh 8 pe.rcent of the total state budget was spent 

16 

l
l.;~' oh'\what most citizens 

y 
17 most important r.eas~n 

would agree to be the gove~~mentls 

for existence. 

18\\ 
'fo

-

Total\e~!?'enditures by all levels of government 

19 in Arizona sa,,, less than 7 percent of that money being 

20 

21 

22 . 

23 

" ·24 

25 

spent Rl1 the. crimina'l justice system. Hhileheal th, 
'-' '~ 

welfare and education are important governmental conc.erns 1 

. 0 
, " 

shoul? they overshadow e,bya ratio of 10 to 1 ~he impor-
') 

\l 

tancewe att<;lch to crime control? ~1y suspicion is that 
.. 

the ;ratio I hav'e. just read lli'buld ho:Ld f'or an analysis of 
. \ - Q 

all governmen~ expenditur~s i·n America. 
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Put very simply, we ~us;:t adjust our priorities, 
• 

and if necessary reallocate the exp~nditures of these 

public revenues. In this e~fort, the Federal Government 

could turn ove!.' money or taxing base to the states for 

~ • costs 0 our criminal direct and increased f11nd~ng of the f 

justice system. With the demise of the Law Enforcement 

Assistance Administration, measures like House Resolution' 

3359 and other proposals to make block grants to state 

criminal justice programs need to be enacted by the 

Congress. There is no altern,at;ve. And h'l . • w ~ e the propo-

sition that government should increase spending in these 
~"=~~:;;;.::-:::-~';::':-~-."'--

days of budget cuts is a risky one to advocate, and one 

not likely to fallon sympathetic ears, no proposal is 

more important. States simply need more money for 

p0isons and J' ails, for courts, d f an or prosecutors, 

and for policeo 

We cannot contiriUe this tough talk of mandatory 

sentences for crime and continue to be unable, even 

as~;uming we develbp the will, to carry out that threat 

-O'f punishment because we- lack adequa~E? space within our 

prison system, or too few courts or too fe T•T .v prosecutors • 

States need more money for prisons designed to meet local, 

not federally mcmdated and unrealistic standards. They. 
" 

need courts \"~1ich can acc0m9~date a drast~ically increas-

ing case load. 
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In 1978, 112,000 serious crimes were reported • 
in Maricopa County. That's Phoenix, Arizona.. And yet 

we only had 10 criminal divj,sion courts to,deat with the 

resulting criminal case load. Inadequate and unavailable 

courtroom facilities' encourage everyone with a role in 

the system to avoid trial. While plea bargaining c>ften 

serves to protect the public; it<is only the credible 

threat of trial and 

plea bargaining its 

conviction and punishment wpich 
,,-~~ 
\\,-~ ,;/' 

moral legitimacy. 
~~~ 

gives 

c' States need more money for local prosecutors. 

In Maricopa county the average deputy county attorney 

carries a case lead of 40 to 50 cases at anyone time. 

Under the crushing purden of that work load, not only do 

prosecuto~s burn out, but courts~get clogged,.victims are 

forgotten, punishment delayed. and made uncertain, and in 

the end justice ~uffers. 

The question reasonably arises as to \qhere the 
- ' 

money will come from. Taxpayers will Bot likef.y support 

an increase in taxes, as ~;le just learned in Los Angeles 

yesterday. Funds for' criminal justice must therefore 

most likely come from reallocation. of publi'c revenues .. 

Furt~ermore, any new .resources mad~\availabJ.e to the 

system must be spent with a clearer t more;'realistic view 

of our priorities. 

It is estimated that fully 80 to 85 percent of 

,.~ 
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the roughly $70 million budget o,f t-he Phoenix police , 
department is spent on nonrelated . cr~minal activities, 

mostly traffic. Again, I suspect that most if not all 

police department~ in America reflect the same priority. 

It is essential that both law enforcement priorities and 

the demands that the public places on law enforcement be 

re-evaluted; perhaps taking our police out of accident 

investigation and minor traff~c ~ enforcement is the first 

step. 

In reassessing and establishing new 

jurisdictional concepts cannot be forgotten. 

priorities, 

In de,termin-

ing what federal role is appropriate; a.'sense of these 

jurisdictional concepts is critical. Every level of 

government, £ede~al, state and local, cannot continue to 

assert authority for every problem ;"n th . ~ e cr~minal justice 

system. The Federal Government cannot become a policeman 

for every community in America. It can help us build 

prisons, it can help fund the prosecution of.career 

criminals, but it cannot take the lead ;,n . ... ~nvestigating or 
\, 

prosecuting street"~'~Frime': 

Such 'a job is best,left to each community where 

law enforcement needs to ,be reactive and quick. The 

Federal Government can concentrate i ts d~r'ect £ (\ . ~ en orcement 

efforts on sophisticated national and international 

organized criminal syndicates. By doing that it brings 
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to bear resources that are unavailable at the local level • 
for the long, sophisticated and continuing investigations 

of complex crime. Sj.mi.larly, the states, ",ith the resour 

ces of state grand juries,: and statewide investigative and 

prosecutorial jurisdicti?n, have a direct role to play in 

the investigation and prosecution of white collar and 

organized crime. 

They have a much less significant role to play 

~"::: 

in the investigation and prosecution of street crime. 

Those problems are better .left to' be solved by each local 

community with a commitment of resources assisted by the 

12 state and federal governments. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I also favor, and I think it.' s very critical. 

to the criminal justice ,system, that we get on "d th the 

business of restoring and carrying out the ''death penalty 

in America~. Whether we do that through acts of Congress, 

constitutional amendments, or direct rulings by the U.S. 

Supreme court and an end to the endless appeals, we have 

to restore the death penalty to the criminal justice 

.-
system. 

~'lheither the issue is the imposition of the death 

'-' .'. ,. 
penalty, funding for our criminal justice system, federal 

1\ //~ 
\~ versus state' and local priori ties, or the abolition of,. 

needless procedural barriers to det.ermining guilt and 

innocence, \ole in America are in a posj tion to move fon'lard 
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on thes~ important issues. We need no longer apologize 
• 

for the strength of our case, because in preserving 

freedom we follow a . Just cause. We,need a restoration 

of the tough-minded, no-nonsense attitude which allows 

civilized society to deal with those who threaten its 

existenc.e. We need to develop a concern for the victims 

of crime, even a s we remain sensitive to constitutional 

rights.' 

Progress, of course, will be slow, but the 

first steps need to be taken and need to be taken now. 

Thank you very mUch. 

CHAIlli~ HARRIS: Thank.you very much, Mr. Dunn. 
tl\ 

We enj9yed the remarks. 

Ladies and gentlemen, th at concludes luncheon. 

The meeting, and testimony will resume in 10 minutes in 

the .. main ballroom. 

n'lhereupon I at 2: 00 p. m., the hearing was. 

recessed, to reconvene at 2:10 p.m. ) 
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AFTERNOON S E S S ION • 

(2:20 p.m.) 

CHAIRMAN HARRIS: 'We're ready to begin our 

afternoon session. 

Our first witness this afternoon is the ';t:;:-... 

Honorable John Van de Kamp, the District Attorney of Los 

Angeles. 

Welcome. Welre happy that,you could take the 

h d 1 to J'oin us, and we're anxious to time from your sc e u e 

hear your testimony. 

~RESENTATION BY: 

HONORABLE JOHN K. VAN DE KAMP, 

DISTRICT ATTORNEY, LOS h~GELES COUNTY. 

MR. VAN ~E KAMP:' Thank you, Mr. Chairman. 

Thank you for lunch. 

Mr. Chairman, members of the Task Force, lId 
'" 

like to make some quick gEmera1iz~tions this afternoon 
- ,~ 

some ·br';ef recommendations. ",First, to and then offer .... 

for a moment, because I think it has to be generalize 

said. One of the first '-ob1igations of government is to 

proteqt life and liberty. It is a fundamental reason why 
\) 

... h -" When' governments fail or governments ',. are estab1~s eu'o 

falter in fulfilling those obliga~tions ,our people suf,~er 

and their confidence in our institutio'ns is eroded. 

!:l021 234·4433 
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conduct, for example in this very community, bet~een 1850 

and 1870 we were plagued with vigilantism because our 

institutions of law and order were weak and ineffective. 

" 
As a result of that, many of the leading members of this 

of this community, in that period of time, including 
./ 

mayors, district court judges -- I haven't heard of any 

public defenders -- but they participated in lynchings 

and extralegal executions. We had over 50 of them in tha 

period of time. I mention that to make a point. Violent 

crime in our major cities, as you all know, has increased 

dramatically in the. past two years. In our own community 

in this particular year our Part 1 crimes continue to . 

'increase, albeit at a lesser rate than in 1979 and 1980. 

,. 

Early figures for the City of Los Angeles in 

I 81 shm., a four percent increase thus fa.r. Nurders are 
~, J 

occurring at a rate 12 percent higher than last year's 

record, ''lith 382 through Hay 14th as opposed to 296 

during the same period last year. 

As a result of that crime increase public con-

fidence in our institutfons continues to \'lane. People 

are scared, they I re confused. And \'lhile vigilantism has 

not returned to this community" and I pray it wi 11 'not, 

people are arming themselves and they are providing 

ready consumers for the products of the burgeoning home 

security inal.'.l,stry,· oftent.imes vdth ill effects. I \-las jus 
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ago a copy of the Los Angel~s Times, handed a few minutes 

May 29th. A caption on the photograph, "Trapped. Fire-

men view bars installed on windows of an apartment at 

S· treet to keep out intruders. 1145 East 24th But when 

fi~re broke out Thurs ay, d a woman, not immediately iden-

the bathroom after trying vainly to pry tified, died in 

open the bars. The firemen put out the blaze within 10 

minutes." 

on the fact that I think that's a conunen~ary 

1 people are causing addi-by even protecting.themse ves 
,. 

tional problems for their own lives. 

If crime cont~nues • . to ;ncrease, one can expect 

extreme measures than they our people to take even more 

have thus far« 

All)) of this is by way of preface to say that 
f/ 

federal, state and local government must commit them-

. reduction program, a commitment selves to a real cr~me 

unt;l substantial crime reduction that sh6uld not change. _ • 

has been achieved. To do so will require the ,following: 

r firs~, front-line de ense. • f · By~;mproving deterrence '. 

k · apprehension ·and punishment of offenders through rna ~ng 

To do this requires an improve­more qui ck and certain." 

. r·esources from police, to prison. ment in criminal just~ce 

" c, • th confidenc~ and -) It will also require that \'le rega~n e 
o 

the cooperation 
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Secbnd, as black-on-black crime and its problem 

indicates -- and indeed if you're black in this particula 

state your chances of being 'killed by virtue of a homicid 

are six times that if you're white. As our Hispanic 

gang problem would indicate, social progress in this _ 

140 

.. 
country needs to be accelerated. I think the. Governor 

talked about that yesterday. Our fellow citizens, parti­

cularly minorities in the lower economic underclass can 

10 

no longer be condemned to live lives of frustration and 

rage which erupt in crime. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Third, W'e have .... 0 d;sarm. 0 d 1 
~. ne nee on y look 

at the statist; cs of hom;c.;de ;n th' . 
• ••• .~s part~cular state, 

indeed across the nation, but in California, a Bureau of 

Criminal Statistics Report on homicides in 1979 reveals 

the fOlloiving: 59 percent of the' homicides involve fire-

arms; 77 percent of the homicides are reported to have 

been cOmmitted by a friend, acquaintance or relative; 50 

percent of the homicides grew out of arguments: There 

is a picture that eme"ges there of those homicides •. One . 
comes to the inescapable conclusion, like it or not, that 

tlJe availabil~ ty of guns, primarily handguns, .fuels the 

homicide rate and t~~ level of violence in this COuntry. 

If we'~e serious about teducing those rates, 

-.\', 

25 

we'd better do something about reducing handgun avail-

ability, and that is best done through federal firearms 

=. 
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legislation. 
• 

N turning now to your ow, own Task Force and 

, been .given, establishment of task the charge that you ve 

h ' sort have oftentimes been forces or commissions of t J.S 

regarded with some cynJ. CJ. sm. " They're usually considered 

as a way to cool off a hot potato. I'm hopeful, though, 

'11 be useful to this new Administra­that your product \'1J. 

tion. 'I'm hopeful because you've been named at the 

therefore help it beginning of a new. Administration, and 

shape new directions. . And I'm hopef.ul because the 

Attorney General had the good sense to name some outstand 

ing people to advise him in this effort. 

More than anything else, though, this Admini­

--~and here 'we are nearly five, six months into stration 

it -- needs to have a philosophy as to/just. how. far it 

wants to be involved in the issue of crim~. It can, as 

, t 'tgelf in its other administrations have done, res~rJ.c J. 

anticrime efforts by hiding be J.n e h ' d th ar'gument that its 

jurisdiction is limited, that it should IJ.ml.t .. J. se_ " 't , f to' 

and clear'l.y federal matters and leave federal crimes 

I state and local government. everything e se to L\ 

That' sa very tempting path this year, given th 

d 't sand taxes and president's attempt to reduce expen J. ure. 

thereby,t,urn the economy around. Indeed, one Department 

'. ., h will go nameless, has said the of Justice official, w 0 
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Administration's anticrime program is the program to turn 

• 
the economy around. I hope that does not represent the 

national'Administration's so,1e attempt to take on the 

crime p~oblem, because as you'll find, that's inadequate. 

Given the nature of our crime problem, Which 

affects our people mUch more directly than many of the 

international problems that we're. now. facing, I urge you 

to recommend an expanded federal program aimed at the 

tiiree general areas I've just mentioned. Now, most 

immediately, the Justice Department and the federal law 

. 
enforcement agencies need the resources to I::!arry out their 

present responsibilities. The budget cuts recommended 

for those agencies appear to represent a statement by the 

14 budget preparers that crime is .~ot of particular signi-

15 ficance to the President and his advisors. I p~ay to God 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that that is not true. 

But given your mandate and mine to focus on what 

can be done now, with existing resources, permit me to 

suggest that the primary federal priority too1ay should be 

viOlent crime, and I would include" burglary because<i'it 

falls between a couple of stools into that definition, at 

the expense of efforts against property crimes. That can 

be done within federal jurisdiction by once again going 

'. after bank robbers across 1;:he country, by emphasizing the 

investigation and pros~cution of 1.:hose engaged in organize 
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crime, and by a much heavier commitment by the F~I 

toward tracking down violent criminals engaged in unlaw-

ful flight to'avoid prosecution under 18 U.S. Code 1073. 

In short, I think-most of important of all, 

it's. violence that our people are most cpncerned about, 

not that they're not concerned about other things as well. 
I" 

While the work of the Department in the white collar 
j/ .1 

~frea has been valuable -- and that's an understatement --
I' II 
iff we are to respond to the ,most pressing needs today wit 

the resources that you have available, prioritization 

tm.;ard violent offenses and offenders has to be made, 

and that 'commi tment need,s to be made very, very clearly. 

When I speak of existing federaI resources, I 
" , 

think also of some available' resources which could be of 

help in alleviating local jail and prison problems. As 

you know, and I think you've discussed it here, and I 

suggested it to Mr. Mese a couple of months ,ago, there is 

," 
a shortage of local j ~I~~r and state prisons today. In 

facti some of them have been limited in terms of their 

capacity on conditions by virtue of federal court orders. 

In the years 1975 to 1979 the prison population in the 

United States increased one-third, to a totalbf 314,000 

state and federal inmates. 

At the same time, as you well know,ocosts of 

~,ew prison construction are nearly prohibitive; $50, 000, 
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plus, per new bed space. Now, meanwhile, the Federal • 
Government has a substantial inventory of unused or 

practically u~used military.reservations, facilities and 

land which might be made available to ease the financial 

burdens' on both the Federal Government and the states. 

That property,could be loaned out or leas~:,) to local 

governments or state governments at low rates, for local 

utiliza'tion, perrni ttil1g. states and local governments to 

concentrate their criminal justice expenditures in other 

parts of the system. 

Also, in order to utilize our total criminal 

justice resources across the co.untry to the maximum, lId 

suggest that the United States Bureau of Prisons enter 

into agreements with individual state correctional 

directors to not'ify them when vacant prison bed .space. il? 

available, and make available that space as needed on a 

cost basis to t.he states to alleviate overcrowding in 

state institutions. 

I would suggest that the reverse might also be 

tried as well. The goal~;- of. course, is to use the bed 

space across the country to the maximum, to cut do,wn :the 

heavy costs of new prison construction to the greatest 

, extent possible by better utilization of existing bed -
space. Speaking of i~carceration, our owp.c local c:s:>unty 

~i) 

jail is nmol so overcrowded that the sheriff has put the 
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Federal Government on notice that he will no lon~er house 

federal prisoners there. That will necessitate prisoner 

relocation to other federal .prison space here in this 

county, perhaps even as far away as San Diego, or by 

virtue of contract space with other departments. 

It also points out the need that we have in 

this community for a federal correctional center to serve 

as a holding jail for federal prisoners before adjudi-

cation, as a holding center for those convicted, and as 

a half-way house for those at the point of release. Such 

a center was in the works for several years but was axed 

by the Carter Administration. I urge that budgeting for 

such a center be considered again and be revived. 

, A metropolitan center falls into the second 

phase of your study, that is, changes and recommendations 

for the future. Let me capsulize·some other recommenda-

tions, for the future. First, a federal criminal justice 

subvention p!~,ogram. Such a program, unlike its LEAA 
1/ 

antecedElPts, should have a limited focus addressing local 

violent crime problems in keeping with the need to 

prioritize on the violent crime issue. It can fund 

prison and jail construction and development, and leave 

~ehind I in a sense f, a lasting legacy to the work of this 

Administration. It can support local la\V' enforcement 

programs with proven track records. The career criminal 
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programs of which you have heard. in local. prosec-qtion. 

offices is a good example. ". The Career Criminal Apprehen 

sion programs~.in police departments work in tandem with 

those efforts. They're successful. 

Here in this area, our anti~gang, so-called 

"Hardcore ll program in Los Angeles, aimed at prosecuting 

and convicting violent gang offenders and leaders, was 

first funded by the Federal Government, by Juvenile 

Justice Delinquency Planning, a one-year funding proposi-

tion. That program has proved to be a great success. 

It is now a key element i~ 'our Coutity's anti-gang program. 

It was created to combat gang~related violence ,~and it's 

doing it very successfully in a community where we have 

had over 300 gang-related homicides during the past year. 

Another program in this category would be the 
'.1 

Victim Assistance programs aimed at alleviating the prob-

lems o:f traumatized victims. In short, ra.ther than using 

shotgun approach tmvard criminal justice funding, I'm 

suggesting a close targeting approach, more like a rifle 

shot. 

These are the kinds of programs \vhich should be 

nurtured and helped along through a federal sUbvention 

program aimed at reducing violence in our society. 

Second, international drug interdiction. 

area which local la\.; enforcement cannot touch is the 
" 
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1 international drug traffic. We get it only after it 
f 

2 arrives. One of the most effective fede:i:'~l programs I've 

3 seen has been DEAls international interdiction program 

4 which appears to have been extremely successful in reduc-

5 ing the flow of heroin, particularly from Mexico and 

6 other parts of the world. Now, with opium production on 

the increase in Pakistan, Afghanistan and Iran, it's 

8 increasingly important that DEA federal narcotics enforce 

9 ment recieve support to expand that international inter-

10 diction, because by successful interdiction we will 

11 reduce the amount. of thQS~ drugs available in the streets 

12 of our metropolitan cent;ers in the United States .. 
. 

13 So, too, it's important that they join with 

14 local governments in reducing the availability of the' 

15 components of PCP, which in recent years has become the 

16 drug of choice in many urb~ . .rr centers. It is, as many' of 

17 you know, a drug which oftentimes produces bizar;re and 

18 violent behavior. And in this community it is a part i-

19 cular problem. A report I received today from the Los 

20 Angeles Police. Department indicates that during 1980 

21 L.A.P.D. seized 41,645,785 units of PCP, which is an 

22 increase of over 25 million units over that of the 

23 previous year. For any of us engaged in prosecution or 

·24 

25 

police vlork, you \vill see that PCP I or angel dust, as it 
c,' 

is known, is an extreme problem, particularly in the 
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minority community where it is so available. • 

Now, how do you get a handle on that through 

the federal government? On~ way that we coul~ get a 
\\ . 
'\ handle on that better would be to pass federal;! legis la-

tion ~hich will require licensing and strict control of 

the manufacture and sale of piperidine, and other precur­

sors ·of PCP, which ,,,ill assure that ,V'hen ·sold the precur-

sors' are going into chemical channels for legitimate 

purposes, and assure that they cannot be 'diverted for 

the manufacture.of PCP. 

Third, legislation. I've written the Attorney 

General to urge him to try to salvage a remnant of the 

Federal Criminal Code. That code "las reflected in 8 1722 

and H 6915. I don't think I have to tell you that the 

work which went into that code o .. ver the last, ,V'hat, 12, 

r· 

13 years is mind-boggling. Hany man years, 'VlOmah ~rears 

have been spent in that effort. The product that was 

obtained did not pass, was generally agreed upon as a 

~ood product 'VIi th some fla\V's. 

Why not pass out a consensus code, those issues 

'f that there I s nearly unanimous agreement upon, leaving the 

issues which have hung up its passage to ~ndividual vote? 

Now, I knm'l there 'viII be individual legislative propo- . 

sals submitted. I do recommend revision in federal bail 

laHs, providi,ng' for" the consideration of public safety in 
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bail, particularly with respect t 
' 0 persons charged with 

f 

a violent crime or ,vi th a record of . 1 
v~o ent crime. 80 

too it should be possible to hold 
a person who has will-

fully jumped 'bail until such t~me 
• as the underlying case 

has been disposed of. 

The exclusionary rUle, number four, was discus­

sed, I know, this morning, and I do not intend to dwell 

on it at great lEmgt.b because I'm sure that Prof. Karnisar 

and Judge Wilkey gave you, a much better picture than I 

could in a short time this afternoon. 
Ny COIlUnen t, I 

guess, falls a little bit betwee.n the two of them. 
Fir.st 

of all, I think 've have to agree, and I I ve 
heard Prof. 

Kamisar pretty well agree that the body of 
rules which 

have grow'n up out of the exclusionary rule h 
aye not Ii ved 

up to the expecations of th h 
ose w o-framed the rule ori-

ginally. y 
(, // ~ 

/ The body of rules which has developed represents 

an increasingly technical area of the law wh~ch 
• no poli,ce 

man can be expected to fully understand or co~;rehend. 

It's time now, in my . 
v~te,v, not to aboliSh the rUle, 

because it has served a useful 
purpose in a number of 

areas, but it is time to make the rule 
work, as it was 

originally intended to k 
wor , to deter unla'vful police 

lat-1;;enforcement. 
.~ 

" 

rule. 

It's time to modify and simplify the 
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While the courts, remain' in the driv~r'~ seat 

in dealing with that rule, some of the pressures which 

courts into .developing new rules would have pushed the 

Were to deve16p model rules of be diluted if Congress 

I , that is, wo~kable, learnable conduct for federal po ~ce, 

too, the q~est for alternative protections rules. So, 

for violations of constitutiona~ rights must continue, ,as 

well a~ the need to finally determine what the guiding 

philosoPl1Y will be for use of the rule. ;) 

Now, in all likelihood the Justice Department's 

, '11 'b in its arguments to the most'important role here ~~ e 

U 't d States Supreme Courts in the years ahead. n~ e 
Of 

is the Justice Department's approac particular importance 

FJ.'fth CJ.'rcuit in U.S. v. Williams to the ruling of the 

13 to 11 en bane decision, which came down last year, a 

h Id that evidence is not to be ''lhere the Fifth Circui t ~ 

suppressed ,.,hen i·t' s discovered by officers in ~he course 

of action takeri il1 good faith and in the reasonable, 
-,:1 

though mistaken, belief that they"are authorized. 

Ii that modi'fication makes some sense, and if '\Now, 
It\ 

'w'ill serve to focus the rule on deterring inten-follmved 

tional and unjustifiable violations of ri9hts • There is 

much more that could be said here today. In closing I' 

woculd like to re-emphasize one point. People ,.,ant better 
.' \~ 

, d' t' T' hey are unhappy wi th the protection, they eserve J. • 
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1 effo=ts made thus far. W.ith federal help and wibh the 

2 efforts of those in state and local government, we can 

3 help to develop an attitude 'in government which is respon 

4 sive, an attitude which will spread from the seats of 

5 government into our streets of our communities and to our 

6 people, an attitude \'lhich says, ",e' re not going to put up 

7 with this kind of thing any more, and that if we want to 

8 live safer lives, each one of us has individual obliga-

9 tions to meet, and that indeed each body of government 

10 has major obligations to meet at the same time ''lorking 

11 with one another. 

12 There is a movie actor here by the name of 

13 J;:ron Eyes Cody'who is a real Indian, and maybe a profes-

14 sional Indian. And I think he phrased our problem pretty 

15 well recently at a lunch I attended ,.,hen he turned to 

16 God, before lunch, and said, "Make us ready to fight our 

17 greatest. enemy, ourselves." 

18 And that's basically where ,.,e are today. Thank 

19 you very much. 
.-

20 CHAIRJ.'-1AN HARRIS: Thank yo u, Hr. Van de Kamp. 

21 Questions. Mr. Littlefield. 
"~:0 

22 MR. LITTLEFIELD: ~tr. Van de Kamp, something 

23 that concerns me with respect to gun control or handgun 

24 

25 

'control is, can we justifiably take the handguns away 

from honest citizens, unl~ss ,.,e can guarantee that they 
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1 a.e going to be reasonably safe in their horoes and on the • 

2 
streets? 

MR. V'Jt.:N DE KAHP: I think it's nearly impossibl 

3 
4 to take them away, and I don't propose that we do that 

5 today. I think we have to get a start on handgun control 

6 by barring the sale of handgUns, except in isolated 

situations, in the future. And indeed perhaps to stiinu-
7 
8 late people to turn in guns by providing better protec-

9 tion, or indeed by buying guns from them. aut I don't 

10 believe that it's politicallY palatable or possible to 

go out and criminalize the millions of people who have 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

bought handguns out of fear of their own personal safety. 

MR •. LITTLEFIELD: with respect to L~S Angeles 

County, would you explain to the members of the Tas}( Forc 

just ~hat your gang program is doing, the gang prog
tam 

in your office? 

MR. VAN DE KAHP: Yes. Essentially our own 

. program, \vhich works with both special units in the 

Sheriffs Department and the police Department, concen-

trates on significant~cases of gang violence involving 

both gang leaders and those \vho are involved in gang kill-

ing
s 

where there is an apparent gang-related crime, 

usually de&ling 'vi th homicides or murd~rs, but most of 

them deal with homicides. And many of those cases 

involve anY";vhere from one to 10 defendants. And tbe 
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thrust of the program, like career criminal proglfams I is 

to work those cases from investigation through as trial, and 

a result, in career criminal cases, you get a much 

better prosecution result. You're able to work wi th the 

witnesses, relocate the witnesses where there ' ~s a fear 

for their own safety. We have done that. We have specia 

money available for that. And vie' ve been able to get 

their cooperation. 'fhe result h as been that we've had a 

con~iction rate close to 100 percent, \vhich is something 

that is far far d'fF . I ~ ~erent th h an t e usual conviction rate 

obtained in th e run-of-the-mill h d an ling of cr' , :tm~nal 

cases. 

MR. LITTLEFIELD: And in connection w;th 

Mr 

... that', 

• Van de Kamp . , you have vertical rep:esentation, so 

far as th e prosecutors are concerned? 

MR. VAN DE KAMP ~ We try to have That's right. 

the same prosecutor work from the investiqation _ stage . 

through trial. 

MR. LITTL~FIELD: That also is true in the 

criminal, career crimina'l' . ,program? 

MR •• VAN DE I~M1P: As much as ' poss~ble, yes. 
p 

MR.tJ LITTLEFIELD: Thank you. 

CHAIRMAN HARRIS: Itr. Edwards. 

HR. EDWAR,DS: '1 L' r. Van de Karnp y _, our comments 

relati ve to the ' ' l.nterrelationship bet\"een y drugs and 
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You mentioned that 
f 

one o:E the more effective tools thc:l.t we have is on the 

,interr~ational scene to inter.dict a;t:: the source point. 

I'd l±"~e to know your feelings on ieradication programs 

and th~~ potential that that might have, assuming that 

cert~i.n. amendments can be made to ,existing legislation. 

allowing the use of herbicides. M~at are your feelings 

concerni~\lg the eradication programs? 

MR. VAN DE KAMP: I think it depends a little 

bi t on yo~,r determination as to what is the impact that 

the herbic:i.:pe' is going to have on the popUlation involved . \ 

in the partl.cular herbicide will be used. If it .has a 
., 

lasting impact on the population of that particular 
~ ~' ~ 

country, where it could haye strongly negative impact, I 

think it may work at cross-purposes. If it does not, if 

it can be used successfully to eradicnte the drug without 

danger to human heglth, then fine. 

MR. EDWARDS: Well, I'm tbinking specifically 

about the program that was effective in Mexico with 

peraquot and the resultin~r amendment that occurred after 

that. It seems to me thai~ if \-le' re really going to get 

to the drug pro,blem, then we hqve to establish a mechaniis 

through both interdiction as well as eradication 'at .the 

source point. 
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with the stipulation I've just mentioned. And I~m not 

concerned, frankly, that much about -- I'm talking about 

the problem of using peraquot on the popUlation. that is 
' , 

there in that particular area. I don't have that much 

sympathy for those who use the particular result or the 

product, if it's marijuana, here in this country, because 

they should understand that, caveat emptor, they're using 

a drug, and if peraquot is being used, that indeed there 

may be harmful effects by the taking of that drug. 

MR. EDWARDS: You had also mentioned maximiza-

tion of space utilization within the prisons. Every 

place that \"re have been and the testimony that we have 

hard indicates the overcrowding problem, ,.,hlch doesn't 

allow us the option of looking to the spape utilization 

in other areas, in other geographic locations. We have 

looked into the use of military bases, and I think that's 

possibly a recommendation that will come out of this Task 

Force. Do you have anything,' any materials that might 

help us, in terms of substantiating that there are avail-

able bed spaces in other locations that might be utilized? 

MR. VAN DE KA1-1P: . Lei:;, me answer that in two 

ways. First of all, I was looking through the Criminal 

La~~ Reporter last n.i,ght, and I noticed that the Supreme 

Court has accepted a case ,,,hereby a prisoner was complain-

ing of his transfer to a federal prison from Vermont, 
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That provision empowers 
t, 

the, federal government to contract for the custody, care, 

educ'ation, trea.tment and training of state, subsistence, 

prisoners. And the prisoner was complaining that he was 

not being treated in federal prison, and.,that that viola-

ted the particular provision. Both the federal governmen, 

and the state of course opposed that. The State of 

,Vermont indica1;:ed that the state' s interest in transfer.-

ring its most reca c~ ran "" 1 't t prisoners to federal custody 

was' 'so that it could concentrate its resources on a 

communit;y-based approach to corrections. 
',.I " 

h ' k4nd of program has been utilized So indeed t ~s ... 

to a limited extent, and all I'm- calling for here, with, 

~n terms of using existing space, is to that proposal:, ... 

have "basically ... the k~nd of inventory, that mqst hotels have 

)1 you know when they're up to 100 percent, and so \vher~ 

b '1' t to cross over bet,·,reen federal there may be some a ~ ~ y (/ 

an'd state institutions. 

Now, with respect to federal reservations, I 

can just indicate to you' some of our experience here. 

There ip ... an old A;r Force base.~up in Mira Lorna ~right near 

, h has been used as a state correctional Lancaster wh~c 

institution. It was abandoned. Nmv it's being reconver .... 

ted as a juvenile center, as a detention place, with a 
.. 

couple of hundred beds. That is available. 

NEAL R. GROSS Q 
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expanded even further, to take as many as 1,000. You 

• 
go south, you can look at Camp Pendleton and El Toro. 

You can look at Fort Irwin ~ut in the desert. You can 

lOok at Camp Roberts up the ~oast of California. I know 

that most of those institutions have a great amount of 

unused space. Many of them have barracks facilities 

which are unused except for a very small part of the ~ear, 

space that could be converted at certainly a lot less 

expense than it WOuld take to build a new bed in a maxi-

mum security institution at $50,000 to $75,000 per bed. 

MR. EDt'lARDS: Thank you. 

CHAImiAN HARRIS: Chief Hart. 

CHIEF HART: Thank you. Enjoyed your presen-

tation, by the way. I noticed that, according to your 

stats, 77 percent of your homicides or murders are commit-

- ted by friends and acquaintances. 'l'hat' s true throughout 

America, as a matter of fact. But 23 percent are either 

stranger-to-stranger or execution or street robberies, 

apparently. Do you have any program directed at people 

that conunit those 23 percent, other than the 'la\vs that' 

are on 1:he books? fr-lhat I'm saying is, do you have a 

deterrent for using the gun, such as extra amount of years 

if you're caught ,'lith a gun? 

HR. VAN DE K1>J.1P: Well, \'le have a "use a gun I 

go tQ>",jail" bi.ll that mandates state prison for those ,,,ho' <J 
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Of course we • 
have on the books in California, and thus far it's really 

only on the books, a death penalty law for special circum 

stance kinds of cases. So what we do have, as I think 

. 
you do in your state, have a: "use a gun, go. to jail" law. 

CHIEF HART: In the commission of a felony? 

MR. VAN DE KAHP: That's ri:ght. 

CHIEF HART: But that's ~een circumvented, of 

course. Judges don't like to be told mandatory sentences. 

I --

MR. VAN DE KAHP: Th~y have 'e, but I think it i s 

been r.elatively effective in this stat.e. Our Supreme 

Court has upheld it, after some disagreement and some 

delay I but they finally did uphold it, and the la\'1 is 

being implemented by prosecutors around the state. 

CHIEF HART: ;yNany of your'homicides or murders 
(~, 

are being comlui ~ted by gang acti vi ty? . 
:. 

MR. V lIN DE KAl·1P: Ye.s. In this county, for 

E~r-ample, ''Ie had something\'like 1,700 homicides last year, 

'!I~ . . ~ 
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you're ~eferring to what, statistical differences you're 

referring to. We're talking about cases where there's 

been a finding -- the Coroner usually handles __ last yea , 

for example, he had something like 2,300 to 2,400 possibl 

homicides which were i~vestigated, and finally. came out 

with a total figure of about 1,700 after excludin~ sui­

cides and accidental death. 

CHIEF HART: Okay. That's the only difference 

between a homicide and a murder is whether it's acciden-

tal or suicidal? 

MR. VAN DE KAr-1P: I think that's the basic 

roason, the major definition is \'1hether or not criminal 

means had been utilized. 

CHIEF HART: Well, then we have different defi-

nitions. Most definitions are, any killing of another 

human being by a human being, you kno\'1, by any means. 

Then we get do\'lU to murder one and b'lo __ 

MR. VAN DE KA!'-1P: In self-defense -_ I don't 

think our 'definition here includes clear self-defense 

cases. 'I don't believe they are. reported. But I'll 

leave that to -- the Chief is going to :follow me, and 

'he's more closely involved with that reporting, so I donit 

want to categorically state something I'm not positive 

q,bout. 
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CHIEF HART: Okay. Well, anyway, mostt1arge 

cities get stuck with the homicide rate rather than the 

murder rate. And of c?urse'when you talk about the 

, talking about murder one, two, and murder rate you re 

manslaughter. But a homicide is a killing of any human 

foO any reason or cause, accidental or being by another ~ 

otherwise. So I just wanted to find out, did you have a 

. state than Michigan or other different definition in th~s 

states. 

MR. VAN DE ~W: I think you should address 

that to the Chief, because I think he could probably 

answer th·at. 

CHIEF HART: Okay. But any'tV'ay ; you have an 

t 23 percent of your homicides, opportunity to deter or s op 

because they happen on the street, other than family, 

friends, t at ... h happen ;n the horne or at parties, things 

of this nature. You're concerned with the violence that 

out on t 'he stree.t, where people are robbed, mugge , happens 

raped, and held up, and things of that nature. 

I "m concerned about the total l;lR. VAN DE KAl<lP: 

level of violence. Indeed, one of the aspects of the 

. th future "~vou1d be that I idea of limiting handguns.~n e 

think the maj or Impact 'tV'i11 be on the total rate 

violence, and pJrticu1ar1Y the acquaintance kind 

of 

of ki11-

ings. Because the availability of handguns, particularly 
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in a Friday or Saturday night fight, I think makes it 

much more 1ike1~ that death will OCCUr. 
t 

CHIEF HART: ~ve11,. I'm sure we all are. But 

we know, due to the Second ~~endment, it's virtually 

impossible to;take the guns away from Americans if we all 

agree, and who's gOing to give their gul,l Up? Certai"n1y 

not the crooks, are not going to give theirs up, yoU' 

know. 
I understand what you're saying, however, the ones 

that the police can do something about are the ones, the 

23 percent that don't involve domestic quarrels and 

arguments. 

MR. VAN DE KAMP: Yes. 

CHIEF HART: I 'm f ami 1i ar wi th ~'lha t yo u 're s ay­

ing Detroit, in '67, blacks and whites ran out and bought 

guns to protect their homes. And boy, they sure do use 

those guns, but they use them on each other. As you 

Pointed out, when they get in a Saturday night or l10nday 

morning fight in a bathroom, bedroom, or at a party, 

those \'1e can't -- we don't just \o,1rite them off, but \o,1e 

have to be honest \d th obrsel Ves. There isn't too mUch 

you can't put a cop in every' bedroom. ',But your gang­

re1atec;'! and your executions and street robberies, given 

some profesSionalism and some luck, \o,1e can deter some 

of those • 

MR. VAN DE KAl>IP: Agreed. 
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. CHIEF HART: So I'm sure that your pro~rams, 

h ave specific targets, your gang detail when you say you 

that you have 

MR. VAN : DE KAMP That's right. 

CHIEF HART: -- is successful. I'm sure that 

, geared at this kind of thing. they re 

MR. VAN DE K~~: That's right. Drive~b~ 

killings, for example, where you have a traditional situa­

or an incident that has tion: where th~re's a gang war 

provoked violence, you'll have a gang in a car drive by 

another car, with a shotgun out t e w~n ow, h 'd and "Wharnmo." 

'ld h .;s· nearby in a sW'ing gets &ld then an innocent ch~ w 0 • 

shot instead of the person or ~ f whom ~he blast was inten-

ded. I don't kno';v o\v h many cases like that we've seen. 

CHIEF HART: That's happened in mOst of our 

major cities, and perhaps you could get your plan to us 

k ';t, and maybe ';ve can advise other and ~le can loo .,~ at • 

cities. 

MR. VAN DE KM1P: I might just add one word ",to' 

Our county has just developed in a sense,a 

" multiface;~ed program, because the need ,is so great. 

have had i~his I3'reat expansio,n of gang activity, both 

black gan~~s and Hispanic gangs." And ''Ie have a, major law 

enforceme1lt component. I think' it's 't.Iie most important 

o 

o 

' ........ " 
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Icrisis interve~tion neblOrk that's mOdeled after the 

2 

Philadelphia program that is said to have very SUccess-' 
f 

3 

4 
fully reduced the level of g?ng violence in Philadelphia. I" 

There 'is a far different picture in Philadelphia than we 
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have here, but it appears to have worked, and so we're 

going to try it here. 

CHIEF HART: ~vell, I would think if it would 

work in' Philadelphia it would ';'1ork any place. They have 

institutionalized gangs that have been going on for sev­

eral generations. Okay. Thank you very much. 

CHAIRMAN HARRIS: Mr. Armstrong. 

MR. ARHSTRONG: .Hr. Van de Kamp, would you give 

the staff the address of old Iron E'yes, because I think 

he's probably some individual we need to put on a consult­

ing basis. If what he is saying, I think, capsulizes your' 

address here, is that What we're finding in these hearings 

is that oftent~mes the federal law enforcement agencies 

are working, not in conjunction with the state and local 

law enforcement efforts. We've found that to be the case 

in many instances. But 'i<le I ve found an experiment in 

San Diego, where there is crOSS-designation of distric~ 
;:~ 

attorneys and the Unii:'e·~.!;ates Attorney's office. During 

that hearing it was also mentioned that your office and 
:-;;i 

the U.S. Attorney's office here in Los Angeles have a 

simi,lar arrangement. Can you tell h th I 

us ow . at s "lorking? 
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MR. VAN DE KAMP: We don't have a cross; , 

designation system here, because there~ has been some 

concern here about the potential taint.' Under state law 

here, if there is evidence, let'~ say obtained by virtue 

of a federal wiretap, that we learn about, '\ole are preclude 
" 

from state prosecution, using that evidence, and there is 

some other intelligence problems. And so we've avoided 

that. But I have to say this about our situation here. 

I know there is concern in other parts of the country 

about federa-state cooperation. I think here you have a 

good model of what can happen around the country. Andrea 

Ord~n is an outstanding united states Attorney. I knoW 

she was here at lunch today. Billy Hunter from San ,. 
Francisco, another outstanding united States Attorney. 

They have made great efforts to keep in touch \vi th local 

prosecutors. I pick up the phone' anytime I have a proble 

Andrea calls me \'lhenever there is a problem over there. 

And similarly \Vi th local la\'1 enforcement, she has an 

outstanding relationship. I knmv that she was largely 

instrumental in saving tne federal government's bacon 

when we had a big Iranian demonstration here not too long 

ago, \vhere the Los A;ngeles Sheriff's Department came to 

the aid of the federal.,goveJ:nment because the federal 

government '\vas unwilling to protect its m'm' property out 

here on Wilshire Boulevard • 

" 
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Anyway, that's the kind of local federal con-
• 

cern that I think f pays 0 f for the federal government, 

and because 't ~ was Andrea Ordiri here do~ng that ... job, she 

was able to h get t rO,ugh to the right people and get some 

support that perh h aps t e federal government didn't 

deserve, but nonetheless, h t at kind of cooperation, which 

needs to go both ways", is very, very. important if our 

federal, state and local 'government situation is to work 

out. 

Let me just add something on here today. l-1y 

concern",: today is that 
,
'", there is a lot of b uck-passing goin 

on in the criminal J'ust4 ce ... field today. I have the feel-

ing after five months that we're not getting anywher,e 

federally, that they're going to retreat behind Mr. 

Stockman ,and the budget picture and say, "We don't have 

any money, so it's a local problem. It's yours to take 

care of." We see the taxpayers, as they 'di~ yesterday, 

take a 'position. They were given, ' certa~nly, plenty of 

excuses to do so because of the concern about property 

taxes and whether or not. the tax plan \'laS a just one, 

saying, "No, we can get that money else\"here to fund 

local, law enforcement." 

But clearly, things have to b d e one at all 

three levels. And '1ve cannot wai t for th,e other" level 

of government to do it, to do it all. We all have to 
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pitch in and play a major role in this. And I t~ink the 

federal government has backed away from this in the last 

few 'years. It's not just this Administration. The 

previous one did as well. And it's time, I think, given 

the national problem, to get into it.' 

Neither political candidate.in the national 

election addressed the crime issue • . I don't see, out-

side of your commission and its hearings, much of an 

address thus far by th~ Department. That" address has to 

come~ This Administration is to be one term -- half 
, 

c\ 
a year has gone by. It's going to be three to six months 

before anything really gets off the dime, '.if inc;leed they 

decide to do something. Time is running out. 
:' if 

MR. AR!.1STRoNG: Your recognition and0awareness 

of the ne;ed for new prisons has come before thts Task 

Force. Aren't we, though, just buying a little time for 

the states to meet their obligation in building these 

nevI facilities that by and large have not been built since 

World War II, in many instances? I'll give you an example 

During the 60's we had a' baby boom, and we started build-

ing schools in this country. And now in the 7q's, the 

late 70's and 80's, we have a crime boom, but no one is 

advocating building any new penitentiaries. 

The priority.is there. Where do we draw the 

funds from? 
(i!~,i 
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cannot afford to build penitentiaries. Ca1iforn~a may be 

one of those. Do you have any recommendations or ideas 

for the Task Force to consider in that area? 

MR. VAN DE KAMP: I would like to think that 

we have a bubble problem right now, that for the next 10 

years we may be incarcerating more people, and that 

indeed, maybe as an optimist, to think that the crime 

problem in the years ahead might be ameliorated. And 

it seems to me that every state that has this problem 

has to share the problem with the federal government --. . , 

or maybe it's vice versa·. It's usually a local problem. 

But I have to add this. The federal government has also 

impacted this. Its immigration policies, for example, 

particularly in Miami, have created a criminal problem 

there that fa.r exceeds 'tv-hat we have here. Just talk to 

the D.A. of Miami'to ask how federal immigration policy 

has impacted the crime problem there. The rate of 

prosecutions I'm sure have been affected as well as the 

number of peopla that they're sending to state prison in 

.:Florida. 

So federal policies do have an impact on the 

prison commitment ,rate, and indeed, the federal policies 

I think bear with ita con,purrent responsibility to help., 

our, particularly during this time when ~v-e have the 

bubble, that is, an increased number of people being sent 
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to state prisons around the country. • 
MR. ARMSTRONG: One final question, in the area 

of juvenile justice. With ~he persistent or the repeat 

violent offend~r that comes within the confines of tlie 

juvenile justice system, \Olould you advocate, because of 

that person's experiet:l<':e, in the system, that we open 

that to the public instead.of having it basically a confi 

dential proceeding? 

MR. VAN DE KAMP: Well, I think the best way 

to deal with that is to take the violent offenders as muc 

as possible over 16 and basically tre~t them as adults, 

and where:,they get the ,full panoply of rights that they 

get in the adult courts, the jury trial, the terms 

available and possible. One of the scandalous things in 

this state, tor example, is that a person who is tried 

as a juvenile rpr first degree murder on the average, . 

spends 30 to 35 months in the California Youth Authority, 

where if they were a couple of years older, or an adult, 

if treated as an adult, would be sent, on the average, to 

13 Years, plus. 
.' 

We have marked disparities bet'l,'leen the two 

systems r>}ind indeed., when \ole' re talking abou't l6-year-olds 

today, 've're talking about some of those mu;derolls e1e-

ments in our society. And so it seems to me that maybe 

the l6-year-old group, especially for those violent 
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criminals, needs to be a cutoff point. We need to be 
• 

able to take those through the adult court \olhere you I d 

have the full panoply of rights, but you also have the 

public availabl~ to witness the proceedings. 

MR. ARMSTRONG: I'll retract what I just said. 

I have one other quest;on. I . ... Just read a Ne\17 York Times 

article reviewing a recent book that has been some time 

in studying the juvenile justice system in New York City. 

The author has proclaimed the juvenile justice system is 

a complete failure, and if anything encourages crime 

Iftmong the people who come 'vi thin the confines of the 
i' 

J/ 

juvenile justice'system'in that state. Does your exper-

ience her~ in Californ;a as the . ... D~strict Attorney in 

Los Angeles -- do you have an opinion about the juvenile 

justice system and how it operates here? 

MR. VAN DE KAMP: Yes, I would make that indict­

ment of our juvenile J'ustice system. I' ve already men-

tioned one problem I thO k h 
~n 've ave 1Ni th a particular type 

of serious criminal, even though we do have the po,.,er now 

to seek, and do take a good number !C?f those 16 to lS-year-:-

olds.to the adult court through a special hearing.that I 

thinkJ.1r. Deukmejian might have talked abqut when he 

was here. I think that the ,,system has 'vorked for some 

young people.' The major defect in 1::he system that many 

of.'us find is that the system does not work early enough, 
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that is that juveniles get in the system too late • • 
There is no intervention by the state in early enough 

time in their criminal careers, basically,' to let them 

know that there is a sanction, that there is discipline. 

At the same time, those who work in the juvenile courts 

here I think are responsible and try to do an effective 

job. And for those cases that get inside the system, I 

think they do a pretty good job. 

But I guess where our major concern is is the 

fact that it takes, because of the counsel and release 

policies that are available to probation and to the 

police, it takes a lot of times before he really even get 

hauled into juvenile court, and then it takes a couple of 

times in juvenile court before there really is the kind 

of strong warning system that you need to set up for 

young people. 

The one advantage of the system,,,. though, and I 

want to underscore this, is that it's quick. Where it 

takes on the average 130,' let's say, to 220 days to get 

a regular felony adult criminal case through the system, 

it takes roughly, \vhat, 40 to 60 days for a juvenile 

case to wend its way through the system. That is a major 

advantage \vhich I do not \·,ant to lose. 

(202) 234·4433 
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MR. CARRINGTON: 1>lr. Van de Kamp, I was very 

impressed by the figure you gave as almost 100 percent on 

your special gang programs. . I think that you would agree 

with me and with the Chief here, anybody. who has ever 

worked gangs, ihtimidation is probabl~ one of the biggest 

problems, i~timidation of victims and witnesses is 
. 

probably one of the biggest problems that confronts the 

investigator and the prosecutor. 

To achieve a success record like that, how did 

you handle the intimidation problem? I hope this Task 

-
Force is going to address this ill detail in Chicago when 

we cover juvenile, but I'd like to get your experiences 

on it right now, your thoughts. 

. l-iR. VAN DE KMlP: Through about three different 

means. First of all, because the 1 f aw en orcement agency 

is working .closely with us, there is great personal 

attention being given to the victims, and that is that 

they are dealt \'lith on an individual. basis. .If there is 

a concern about staying in a particular neighborhood, 

we will make efforts to have them relocated for as long 

as it is necessary, and in our o\Yn program \ve have .:funding ,. 

through our Victim As~;istance Program in the state of 

California, to provide that kind of relocation. I think 

that is extremely important, because, as you knmv, cases 

fall apart because i~ the people are left alone in their 
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\ h members are out on own neighborhoods;: while~'t e same gang • 

bail, then it's b~d news. 

MR. CARRINGTON:' Relocation is sort of a 

defensive way of approaching the intimidation problem. 

l 'f ' sufficient teeth in the law Do you have in Ca ~ orn~a 

dealing with intimidation to enforce those laws? ,I know 

f h t d ;fficult laws to enforce. How they are some ot e mos ... 

aboutth~ enforcement process as opposed to the protectiv 

process? 

MR. VAN DE KAMP: It's very difficult to bring 

the victim intimidation laws into play, because of 

just strictly evidentiary problems. And I think that the 

laws· have the teeth in them, the problem is the require­

ment that you have proof beyond a reasonable doubt, which 

runs of course throughout criminal law, and the fact that 

sometimes the threats are made indirectly, and u~ually 

,are made in such a \Y'Jty that no one else is around. It's 

usually a one-on-one kind of situation. So we have used 

the Cali£ornia state la~., in this area, and sometimes wi th 

success, but it's usually in cases where the underlying 

, than the, intimi-. charges, of course, are far more serJ,ous 

dation. So in reality, it's r'eally the personal contact, 

the protection given, physical protection given to people, 

either by having law enforcement around, or the reloca-

tion, that seems to work be~t. 

(202) 234-4433 

NEAL R. GROSS 
. COURT REPORTERS AND ~RANSCRIBERS 

1330 VERMONT .AVENUE, NW 

WASHINGTON, D.C. 20005 

I," 

" 

1 

2 

3 

4 

5 

6 

7 

8 

9 

, 
10 II 
11 ,:;-:" 

12 

13 

14 . 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

o 

173 
.. / 

MR. CARRINGTON: Thank you, sir. 
f 

CHAIPJ1AN HARRIS: Mr. Van de Kamp, I just have 

one question for you. During your prepared remarks you 

said that people wunt more protection and deserve it. 
i' 
i' 

Let me ask you the question two ways. In light of yester 

gay's vote, do they want it? And if they're not )'lilling 

to pay for it, do. they deserve it? And the other way I 

would ask it is, wl'lat would you say to l-1r. S.1.:ockman if he 

appears to be reluctant to put federal money into a com-

mUllity that is not willing to pay its own way? 
" I' 

liRe V1u,,{ DE KAY.IP: I think Chief Gates will 

follow me, and he hus his own view of the· election yester 

day. I do not believe that the vote yesterday represents 

a vote by the people that is "No" on police. Indeed, if 

you ran an item in the ballot, "Should we have more 

police in the c01!lffiuni ty?" you ,.,ould probably _ get an 85 

to 90 percent "Yes." 

Indeed, in Sa,;nta Nonica a few months ago there 
" 

was such a vote on the ballot, and the funding, I think 
. 

it's up to $3 million, was to corne from existing city 

resources, without il ne~., tax being imposed. And as I say, 

it ,.,on oveL\\Thelmingly. Last night in Monterey Park there 

'\Tas a form of a property tax that \\Tas a little diff.erent, 

I believe, from the one that \'las $uggested here in Los 

Angeles, and the voters in that smaller community voted 
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for it almost two to one. There is strong senti~ent for 

improving and increasing policing in the state, and I 

don't think the vote yesterday should be misconstrued as 

saying to the contrary. I think the vote yes terday, ",\and 
'\ 

~ \) 

I think.it's subject to analysis as to exactly where the 

vote occurred, can be traced to, I think, an anti:"'tax 

feeling that people have had, at new taxes, a concern 

about property taxes, that of course we tried to put into 

a place of balance a couple of years ago, and I think a 

lot of concerns that came out of this particular measure 

that bothered people. And I think when people went in 

there to vote, because they kne\'l they would vote their 

own pocketbook, that they took those concerns and were 

concerned enough to say, "Well, no, this is not the way 

to go." 

What will I say to l-lr. Stockman? I would say 

to him simply that you're going to have to readjust your 

priorities to a certain extent. We are not talking in the 

federal:' system about that mucll money. Indeed, j~e are 
I, 

'. 
increas~ng our 'militaryexpenses very, verY drai~a tically. 

II 

f Ii h" h . Indeed, you may want to use some 0 that moneY'i! \'1 ~c ~s 

wasted. And if there is any great \vaste in the'I,\ federal 
'I II 

government, you'll find much of it in the mili t~~ry side.' 
!I\ '. 

To provide for, in a sense, a domestic protecti~tn policy, 
~ ~ 

which indeed I think affects our people jus"t as I\~ravely, 
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if not more 50, than international defense post~e. 

That would not mean that we ''lould substantially decrease 

our ability to maintain our'national defense, but it will 

certainly permit us to increase our domestic defense. 

CHAI~urn HARRIS: Thank you, Mr. Van de Kamp. 

lie appreciate your coming here today, and we appreciate 

the time you have taken. 

MR. VAN DE KAHP: Thank you. 

CH4IRHAl.~ HARRIS: Our next ''Ii tness is the I 

Honorable Daryl F. Gates, Chief of Police of Los Angeles. 

Chief, welcome, thank you. for coming today. 

PRESENTATION BY: 

DARYL F. GATES, CHIEF, 

LOS ANGELES POLICE ·DEPART1-lENT. 

CHIEF GATES: Good afternoon. I do·have a 

prepared statement, \'lhich is, I must say, very unlike me. 

Those that know me know that I usually am iike, I guess, 

most chiefs of police. 1'16 shoot from the hip, or from 

the lip. But this time I prepared something. So if you 

" \vill indulge me, I'll gb through it rather quickly. It 

(\ 

is' not long. 

First of all, of course, I appreciate the 

opportunity to appear before this Task Fbrc~, and like, 

I think, everyone else, I do so ''lith the hope that your 

efforts will be re\'larded \V'i th substantial do\·mturn in 
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all crimes in all parts of this nation. • 
Certainly Los Angeles has come for an increas-

ing share of crime, particularly the violent variety. 

Homicides have been increasing at an alarming rate, 

jumping from 427 in 1971 to 1,028 in 1980. Already in 

1981 we··.are 12 percent above the 1980 figure. During the 

first seven years of the decade, homicides in Los Angeles 

ranged between a lm'1 of 400 to a high of 574. Some 

years the numbers were up, some years they ,w.ere dO''1n. 

Ho",ever, beginning in 1977 there was a dramatic upward 

surge of homicides that has continued on through 1980 and 

the first part of 1981. Homicides during this period hav 

doubled~ 517 to 1,028. 

A brief profile of these homicides migh~ be of 

some interest to you. The primary ,causative factor has 

16 been some kind of dispute, physical or verbal, and that 

17 excludes the domestic disputes. About 32 p~rcent of them. 

18 Gang ... re1ated homicides have moved from the __ .fourth highest 

19 cause to now the second highest cause in this city, 20 

20 percent.' Homicides comrni tt,ed in connection ,.,i th robber-

21 ies continue to increase ,and are the number three cause, 

22 17 percent. The greatest number of homicide victims are 
(J 

23 male blacks, 37 percent. The greatest number of 

24 

25 

"within descent" homicides, that'i's, killed by a person 
C fl. ( 

" 'I 
of the same descent, lIare black, 9tt~percent. 
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number of "out of descent" homicides, that is, 1)illeo 

by a person of another descent, are perpetrated by 

blacks, 60 percent. Blacks rank higher as both suspects, 

56 percent, and Victims, 43.6 percent. 

The primary weapon used in hOmicides is of 

coures the handgun; 40 percent. That's an increase, by 

the way of seven percent over 1978. .Host homicides 

occur on publi9$treets, 40 pe;rcent of them. Over half 

of all homicides occur on Friday, Saturday or Sunday. 

NOW, I doubt there is'anything about this 

brief profile of homicides in Los Angeles that is differ-

ent or startl;ng. The most st t' b ' ., ar ~ng aspect, I el~eve, 

is the rapid and unrelenting increase, and the increase 

in the rate of gang-related homicides. And I might 

digress right there. I know you don't \'1ant to spend any 

money, but 've are in this city toying \vi th the possi­

bli.ty of jOining the county in a Philadelphia play type 

crisis 'intervention for gang acti vi ty • If you \'1ant to 

invest about $1,300,000 in the city, ''1hich I think vlould 

be most appropriate, thls committee's recommendati~n to 

deal with violent crime could put that $1,300,000 to work 

righ\ now in dealing wii;h aboui; 200 homicides which we 

expect this year. 

Another item of interest regarding our homi-

cides comes out. of a special stUdy of a 40 percent. sample 
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of the 1980 homicides. This study suggests that. narcotic 

related activity was invo'lved in over 33 percent of the 

total examined. And I think that's rather startling. 

lihile the homicide Qata are not the only, or 

even the best, criteria of the crime problem, they have. 

played a significant role in heig,!::~!(~~~g:the fear of 

crime in this commun~ y. 't A series of unusually savage 

coupled with considerable media and senseless homicides, 

b-r""u' ght about an unprecedented level of coverage, has _'-" 

fear of crime, almost at times bordering on hysteria.;-

Other crime ~ncrease~, • " wh;le less dramatic, hav 

th Overall cOlnmuni ty conce.x.n. and, nonetheless added to e 

frustration over cr~me. ~ " Robh.ery has increased 70 percent 

from 1970 to '80, rape 25 percent, same period, burglaJ:;Y 

36 percent, aggravated,; assaults, 38 percent, auto theft 0 

34 percent, and theft 31 percent. 

. Again, I.under~tand it would be a first objec­

tive of this Task Force to attempt to focus on what can 

be done about the problem of.crime within existing 

statutory law and existing resources, and !secondly to 

examine recommendations for' necessary and appropriate 

changes in federal ,lpws, "fundiI?-g' strategies and alloca-. . ~.,~ 

tion of resourcest~l1a.t \V'ould aid in the federal, state 

and local battle against v~olent crime. For those who 

knO'\V' my long-time oppositipn to LEAA, it'shoulg 
\, 
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1 

surprise when I say that in my judgment crime is. essen-

2 
tially a state and local problem. Unfortunately, the 

3 
federal government has for so.long a time drained off 

4 
such enormous chunks of the available tax dollar that 

local and state governments have sought federal financial 

6 
help in a search for solutions to an ever-increasing 

7 
variety of purely local state problems, including crime. 

8 
In addition, the crime problem has been allowed to fester 

I 
.~~ 

) 

9 
for such a p~olonged period of time, some aspects are 

10 
now well beyond the capacity of local state government 

11 "t 

to b:cing under contx-ol. To paraphrase Prof. Wilson, 
12' 

weivetrifled ''lith the wicked, made sport of the innocent 
13 

and encouraged t~e calculators for far too long. Justi.ce 

14 
does and has suffered, and so do we all. 

15 
There are some rather straightforward measures 

16 
that must be taken if 'ole are to slo'iV' the rate of crime 

17 
growth. You've heard them all: more sensible bail 

18 

19 
procedures, speedy trials for the public, an end to the. 

endless C;lppeal procedures, making trut.h relevant and. 
20 

perhaps even foremost in the criminal proceeding __ that' 
21 

22 
a novel thought -- more thorough police work, which may 

or may not require more police, greater cooperation 
23 

bebleen the police and prosecutors, possibly hiring more 

25 

.24 
judges, adequate sentencing practices, even if mandatory 

o 

sentences must be imposed, and lastly, but an absolute 
~ a. 
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and essential ingredient to making all of the ab9ve 

worthwhile, is providing for additional means to separate-

criminals from the law abiding. 

Again, I say, there is nothing'new in these 

suggestions. lVhat would be new is to put all of these 

factors to work in one system on a sustained basis. Now, 

that really would be new. Certainly the federal govern-

ment can help in the last inqispensable ingredient, that 

is, separation centers for th~ criminal. The cost of 

building prisons and maintaining an enlarged prison 

population is sUbstantial. Although it is imperative 

that we begin to separate more and more of the criminal 

element from the law abiding, our present methods of 

incarcera,tion make the, cost almost prohibi ti ve and bring 

about justifiable cries of anguish from our taxpayers. 

There must be less costly and perhaps even 
~--/ 

pote~tially break-even ways to accomplish this separat~on. 

The scope of the problem is of such a dimenstion that it 

calls for the initiation and sponsorship at the federal 

level ,of possible. solut!ons. 1-1y view is that the emphasis 
A; 

should be on separating that person who fails to live by 

society I S laws and standards from the, other members of 

, 
society, separating the la\<lless from:the lawfuL I am 

not opposed to rehabilitation, \1here possible. I am not 

strong for punishment, a+though I believe it has its 
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I am for sep~ration, 
long and sho t t 

r - erm, imposed humanely, but with consis-

tency, with certainty, and in.some, 
cases wi th Such final-

ity that the message will at last r4ng 
04 lOUd and clear 

that America has reached 4ts 
• tolerance level for crime 

and those who commit it. 

Some sugges 

It has been s~ggested that 
army camps or federa 

lands be used. 
I think that's a grand idea. 

that we have too many people in prison today. 
I think the 

10 Governor told you that we h ab 
'11 . ave out 26, 000 in our prisons 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in the state f l' 
Q. Ca ~fornia. 

That seems like a_large num-
ber, but let me' just remind 

you that that is less than 

.1 percent of the population, 
one-tenth of one percent 

of the population. 

Now, almost anyone estimates that we're 
dealing 

with perhaps 2, maybe.3 
percent of the population that 

needs to be separated. 
lYe have separated only one-tenth' 

of ont:! percent. lYe need to d 
, 0 more if we're gOing.-to 

solve. t~.e crime problem, d' 
an ~n my J'udgment that ' 

~s prob-
ably the greatest need ih this coun't' 0 ~ 

. ,ry tOu.ay. 

Narcotics and dangerous drugs; 

dealing with inflati~n, 
equal in priority 

to 

," the faltering economy, and to 

stZ:'engthen.ing our national defense 
_ shOUld be Combating 

the gr01.'iing ~American t~agedy. The 
i' abuse of and the illi;if 

dangerous drugs. If abuse . 

'f 

tr~ffick~tng in narcotics and 
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affected only the adult., the mature elements of qur 

society, it would be cause for major alarm. The fact 

that it strikes at the very.young with ever increasing 

intensity marks it as a national calamity. Each semester 

in department I must place undercover police officers 

in selected high schools in Los Angeles to ferret out 
Ii 

those who traffic in narcotics and dangerous drugs. Not 

the users, we don't have the time or the manpower for 

that, but the sellers. 

Last semester we arrested over 300 drug sellers. 

The semester before we arrested over 400, in only 11 high 

schools. In 32 years of police work, the only time I ., 

have agreed with the American Civil Liberties Union is 

when they say police have no business on school c:ampuses 

posing as students. Our agreement, I must say, stops 

there, for the AC.LUsay that we have 'ho right to ,be on the 

co:mpus. I say we not only have. a right but \ole have an 

obligation to be on campus. How can we allow' that kind 

of situation to exist in our public schools? . Hhat has 

happened to adult contro"l? I talk to parents all the 

time and I ask them that:: question. Hmv can you as parents 

al'lO'iv this to go on in your public schools? 

And it seems to me that the federal government 

has for a very long time utilized federal grants ana 

monetary aid to power social engineering. We do it all 
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kinds of ways. Why not use it to rid schools of.the 

evil of drugs and narcotic abuse? Simply require that 

public schools not be a marketplace for drugs or a free 

. zone for the abuse of narcotics and dangerous drugs. 

The penalty for noncompliance ~ould be to eliminate 

federal monetary support. The federal government has 

threatened muniCipal governments and police departments 

for years in that way. And why not do,it to the schools? 

And while you are considering that possibility, 

perhaps the same sanctions can be used to assure the 

school campuses become safe places for students and 

teachers devoid of violence. Those children who wish to 

learn deserve to be protected front drugs and violence. I 

think they have a constitutional right to that, and I 

think it's well within the province of the federal govern 

ment to withhold funds when. schools do not comply. 

The Attorney General of this state has sued 

local law enforcement, the schools and others to make 

them safe havens. I think he has a good idea, except he 

wants to take it to the "courts. You take it to the court 

and nothing will be solved. They tried it with school 

desegregation, and the courts didn=t do a very good . b 
)0 

there. 

If the federal government does intend to 

increase future expenditures to aid in solving the crime 
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1 
problem, it is my judgment that perhaps the bigg~st 

2 
payoff could come with the development of effective 

3 
education on the evils of drug abuse, education for 

4 
parents, for teachers and for students, an educational 

5 
program powerful enough to confront and defeat the enor-

Ii 
mous pe~.r pressure that now brings most youthful drug 

6 

7 
axperimentation. Drug education today, while mandatory 

8 in California, is not doing.the job. 

9 
I also urge this Task Force to support present 

10 and expanding financing of the Drug Enforcement Agency, 

11 DEA, and maintaining it as a sing~e-purpose agency. Of 

12 particular importance is to provide DEA resources to 

13 
local, sta.te and federal cooperat,ive efforts, such as o.ur 

14 narcotic intelligence net\'lork. 

15 Amending the posse comitatus doctrine to allow 

16 ' the military to provide basic drug-related intelligence 

17 data regarding the movement of stlspiC?ious ships and air-

18 craft. There is absolutely no ... vay for law enforcement to 
, 

19 duplicate the sophisticated military surveillance equip-
'i 

20 ment and resources of the military. And the taxpayers 

21 should not be asked to pay for that duplication. 

22 
Apd being careful to see that the fore~gn policy 

23 
of the United States, thedire,ction of the State Depart,men , • h \\ '- ,', 

! 

24 is in concert with DEA, and is _. not in opposition to the 
., 0 

25 
eradication of' poppy fields and marijuana fields, and the 
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interdiction of narcotic and dangerous drugs is is close 

to the source as possible. 

Repeal of the Sen. Percy Amendment that pro­

hibits the use of federal funds f or spraying poppy and 

marijuana fields with peraquot. The law should also 

allmq domestic spraying to aid in the elimination of the 

growth of sen~amilia fields that are springing up all 

over the United States. 

Providing a way in which money that is seized 

by local police, in connection with drug-rela.ted arrests. 

or investigations, can be retained by the local authori­

ties to fight the'narcotic problem. h T at money could be 

specifically earmarked t; be ~sed for that effort. Our 

narcotic' officers seize millions of dollars that are 

either unclaimed or abandoned, and we simply turn them 

over to IRS or the federal gO\.rernment. That money should 

stay, I t\hink, with the local governments to fight narco-

tic problems • 

And this is, I think, a very innovative idea, 

because I thought of it; and one that won't cost the 

federal government anything and would really solve a 

serious problem that faces. ,mo st maj or city police depart­

ments and some not major city police departments. Allow 

the Eederal. Reser,ve Board to . ~ssue flash money to local 

police departments. There'is a need in this de,.j?artment, 
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in my department, for flash money~of up to $1 mi~lion. 

The FRB could assign that money to local and state police 

agencies wi thout~~a dollar cqst, wi thoy.t affecting the 

economy in any way, because th~ money would not be placed 

into circulation. Local government cannot afford to take 
(1 . 

that much money out of -dividend paying accounts, and it 

'is vitally,needed in today's big money narcotic and drug 

buys. 'And I'm serious about that. We are forever needin 
f 

flash money in the amounts of $500, $600, $1 million. 

That money -- the fed has had the procli~ity of printing 

money' at will. \fuy not print some money, put it in our 

safe ,gO that we cali use it? It won't cost you a nickel. 

Greater emphasis should be given to the ,drug 

and narcotic rehabilitat.ion efforts. Recent Temple 
, /'--) 

University study clearly}:';; ;:iicates the, reduction effect 
'" I \';:<r') 

on crime of keeping narOO10-)~c addicts off their habits. 
'/ 

1 ~ 

Particularly, there is a need to make avail'able low cost 

rehabilitative service to the young, tne chronic and the 

compUlsive poly-drug abuser,p. Parents a!1d those young /J 

people looking for a \'lay' out of their ,problem ,have an 

almost" impossible task in f£"hding~~ffecti ve programs 

unless 
II' " 

the~\\ \~ave the money tC!f, }3pen~ .3-r!'yivate programs 
~1 \: \\ - j-;:r:flj. r.., "= 

insur~hl/;::;e that will cover. i tfJ'\~~'"' 
.1.1,,' ~ -, 
.It is suggested that low cq,st ," low interes t 

or the 

~D 

bearing governm~nt loans be provided for 
i .. -.' ~ C) 

Q 
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1 That won't cost much money, either. • 
2 Undocumented alien policy. It is imperative 

3 in seeking solution to the crime problem that the 

4 federal government adopt a well articulated, comprehensiv 

5 policy as it relates to the. undocumented alien, which wil 

6 allow a willingness on the alien's part, to identify his 

7 status without feax of retribution. The present policy 

8 
, . ./ 

of Los Angeles Police Department is to avoid reference to 

9 the undocumented status of persons in the Los Angeles 

10 area. If people are in need of our help, we help them, 

11 without any questions asked about their citizen, status. 

12' f I they violate the law, we take enforcement action and 

13 attempt to prosecute them, without reference to their 

14 citizen status. And wh~le this is a necessary and just 

15 policy, it leads to an impractical result. The oven~helm 

16 ing majority of undocumented:aliens are very law abiding 1 

17 but are not a''lare of our policy, and would likely not 

18 trust the policy if they were aware of it. Therefore we 

19 

20 

21 

22 

23 

are '2'denied their help and involvement in crime prevention 

efforts as well as in tue reporting of crime and assist­

ing'in the prosec1:ltion .of offenders. 

Those relatively few who engage in d;t;:"iminal 

acti vi ty do so \.,i th impunity. They are difficuit to . \;\ 

24 identify, fl?el not the slightest compu~ction or responsi~ 
25 bility.to comply with our jus:tice "system mandates, and 

NEAL R. /GROSS 
COURT REPORTERS ,iND TRANSCRIBERS 

1330 YERMOlj:r AVENUE, t~W 
WASHINGT~)'N, D.C. 2000S 

" " 



Q 

#;, 
~I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

cC' 14' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24' 

25 

188 

~re too often simply sent back to their nativ~ l~nd where 

they are allowed to return to the United States to begin 

their unfettered criminal activity once again. As 

stated, the vast majority of undocumented aliens are 

indeed good, and if I may, good citizens. However, even 
,/ 

they, when involved in relatively minor brushes with dur 

legal system, shun their responsibility because of their 

fear of being tu.rned over to Immigration. Here I make 

reference to traff~c accident involvement, traffic cita-

tions, "and other minor offenses, which add to work that 

this already overburdened police department has to do. 

Hany other additional topices, which I could 

address -- frankly, I think the federal law enforcement 

agencies do outstanding work. And their "<lillingness t~ 

cooperate. \<li th. local la"<1 enforcement has improved markedl 
o 

over the past decade. Where their cooperation is limited, 

it usually relates to limited resources. 

'''',' 

For example, w,e hope the FBI, in establishing 

its priorities, does not neglect the problem of violent 

street crime. I know they're moving to more investiga-
'),. 

tions',of poJ,:;i.tical and \<lhite collar types of crime, but 

we need that cooperative effort that has been extended to 

local 'la\<I enforcement, particularly in the investigation. 

of bank robberies, which I've urged Judge webster to 

continue. And "<le still get that coopet~tion, but there is 
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some indication th 

at that effort is waning. 

Well, time will not let me d' 
~scuss 

f 

many of the 
other significant areas of ' 

c:r~me Control. 
notice,d, I have t 

no proposed anything that 
costs a great 

You may have 

deal of money. 
I've tried to stay within 

your objectives 
I think th 

ere ,are other significant areas 
of crime contro which I . 

perce~ve as legitimate reason for 
federal involve ment. 

But I Would like to close 
9 

President's efforts to 
by commending the 

10 

,'·11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

nation. CI J 
restore a healthy economy to the 

ear.y a great part of 
our crime is fUeled by 

the f'rustr'ations f 
o unemployment, compounded 

by infla­
tion. Wh'l 

~ e recharging the free 
enterprise system,. c9n-

trolling infl t' 
a ~on and providing 

not be the only 
for full employment may 

solution to our crime 
problem, it may be 

·the single most 
effective solution. 

That is the end 
of my statement. 

l1r. Li ttlefield. 

CHAIRMAN HARRIS: 
Thank you very much, Chief. 

MR. \LITTLEFIELD'-
\ . Chief, the figures you 

gave 
us for the homicides, "'las ·that for the 

City of Los Angele ? 
CHIEF GATES: 

That's for the . 
c~ty of Los Angele 

°lvlR. LITTLEFIELD: 
And of course there are 

seyeral miliion peqple that do not 
live in the City but 

live in th . e county? 
,j 

\~ 

CHIEF GATES: Th ' at J s correct. 
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MR. LITTLEFIELD: So that the actual rate for 

the county would be certainly substantially larger than 

the figures that you gave us? 

CHIEF GATES: About 2,500 as I recall. 

MR. LITTLEFIELD: Yes, sir. Chief, in connec,.. 

tion with the ·33 percent on that study which \tlere narcoti 

related homicides, did the narcotics include alcohol') 

abuse? Or was that a separate --

CHIEF GATES: Oh, no. If ';ve included alcohol 

abuse, \'lhich probably should be included, those figures 
() 

would skyrocke~. I would make a prediction that they 

would be around 70, 75, perhaps 80 percent. 

MR. LITTLEFIELD: You would agree then that 

alcohol abuse is certainly one of the greatest reasons 

f9r violent crime, certainly as far as assault.s --

CHIEF GATES: No questioh no question about 

it. 

HR. LITTLEFIELD: And, Chief, you've been a 

policeman for a long time. Do you think that in the last 

10 or 15 or 20 years that: the policemen have become more;. 

professional than they were when you started out? 

CHIEF GATES: Well, you know, we old· fello\vs 

abvays look back and say, we did ~)t much better in our 

day.. But, y~s, there is no question abot,lt it. ,They're 
/f 

bet't;~r educated, better trainep.,: Th many cases m'q:r.e 
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dedicated, highly skilled, a great deal of bravery, and 
• 

I think perhaps more res.ourceful. 

MR. LITTLEFIELD: .In connection with the 

training, Chief, for a while you had a 
because of our 

large Hispanic population -- some sort of a training' 

program to teach Spanish to all the cadets at the Police 

Academy. tvhat's happened to that? 

CHIEF GATES: We still have the program. As 

you know, we reduced our vestibule training from ~ix 

months to four months, and in doing that some things had 

to give. \ve did cut do\vu on the teaching of the Spanish 

language, but we still teach enough so that an officer 

can handle all that he needs to handle in the \vay of 

14 street usage. 

15 

16 

17 

18 

19 

20 

MR. LITTLEFIELD: ~~d it was more of a street 

Spanish rather than something that someone might learn in 

college? 

CHIEF GATES: Very practical Spanish, yes, 

very practical Spanish. 

NR. LITTLEFIELD: Thanks very much for coming, 

21 Chief. 

22 

23 

24 

25 

CHAIru.-lAN HARRIS: Hr. Edwards. 

1-1R. EDWARDS: No questions, Chief. I \vould 

like to say that your comments and " . 
;, recommenaat~ons pretty 

\'1ell covered the gamut of a .. lot of the areas that we.' re 
I~ 

(202)234·4433 

NEAL R. GROSS 
0' COURT REPORTERS ANt> TRANSCRIBERS 

1330 VERMONT AVENUE. NW 

WASHINGTON. D.C. 20005 



, 
, , 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

192 

( 

100king'\at, from the Task Force standpoint~\ I found your 
"\ . 

comments on the need for flash roll capability a very o 
\', 

good point, very valid poin~. Some of the oth~r areas 

that we are looking at, though, are in concert with your 

thoughts, and appreciate very much your conunents,today. 

CHIEF GATES: Good. 

CHAIRHAN HARRIS: Chief Hart. 

CHIEF HART: Chief Gates, that was a great 

speech, and I'm sure all 'the other chiefs, along with 

myself, are saying, "I wish I'd said that." 

CHIEF GATES: "Well, thank you, Bill. 

CHIEF HART: And I understand shooting from the 

hip and shooting from the lip. Usually don't have any 

choice.', When things happen, in a second they expect a 

response. So I appreciate what you said. '.,1 

CHIEF GATES: You understand that. 

CHIEF HART: Certainly.do, sir. I was glad to, 

hear you say also that you thought that children in 
il 

schools had a right to learn, and you didn't' have any 

problems protecting school proper~y and going on school 

property. In the area of confisc~ions ,\'7e 're not nearly 

as big as L.A., and we spend millions of dollars during 
~) ; 

the course of a year. Mid it: \vould. be nice if \ve wer~/~ 
$' , ,r " 

)allowed to keep the confiscations to bankroll the' fight 
c 

against narcotics. So I congratulate you for giving a 
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wonderful presentation. It d'd h' , ~ ~t r~ght on line ,V'ith 
i' 

what we're trying to do. 

CHIEF GATES: Thank you. 
, .I 

CHAIRMAN HARRIS: Mr. Armstrong. 

MR. ARMSTRONG: Chief, the other day I asked 

your Mayor, Mayor Bradley, if he had any figures relative 

to the cost to your department of h man ours and actual 

overtime pay, if that's involved , of people, of,your 

detectives, of patrolmen that d spen time in court, time 
~~ 

after time, and end up hav~ng th • e case continued. That 

was in conjunction with this concern that the Task Force 

has on the finality of a J'udgment ~n the • criminal justice 

system. I don't know i,f you're prepared t o answer that, 

if you have any figures or if you could ' Just give 'Us SOnte 

idea of the cost to the department. 

CHIEF GATES: If we. were to pay for it all, 

which \V'e do not, \'lhich h means w ~~ we don't pay for it, we 

pay for it in other \vays. Tve ha t' , • ve 0 g~ve the time off, 

,.,hich means that T"e t k I' ' .-. a ~e po J;ce officers off the' 'street. 

It's a ve:ry regressi v, e thing beca"lse' , .. \,le get an hour in 

the court time "lhich we don't get on the street at all t 

and then \V'e must give the officer an hour and a half time 

off. So it's very, very regressive. 

But if ,.,e ,V'ere to pay for it, it ,.,ould cost 

about $10 million. That's just for the continuan.ce time, 
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where officers'do not testify. They are subpoen~ed to 

therEf;;-'rr~ust be there. court, are p 
Cases are continued, 

don 't -- and ultimately do not testify. and they 

1'-lR. ARHSTRONG: In another area, the early 

v involved the representatives hearings of this Task Force 

, d ol'.\le of the exemplary proj ects. of LEAA, and they ment~one 

that have taken place with as being the sting operations 

the help of the federal government. Did Los Angeles 

with sting operations"and ~~ so, did have any experience 

, 1 from the amount of dollars you find them to be benefic1a 

spent and the amount of crime apprehension that to~~ 

place? . 

. T,7e d~dn' t engage in sting opera-CHIEF GATES: IV ... 

tions. We conducted a few minor -- but we' haven',t used 
'\ 

any federal dollars for that pupose. I have some \~ser-
,~~ 

, operations and always have. vations about st1ng 
I'm not 

~t doesn't stimulate crime rather than solve so sure .... 

crime. If I ''lere convinced that once you captured the 

, b t them, then I might be burglar you did someth1ng a o~ 

d that ;,t was a 'healthy way to go. satisfie ... 

that anything does happen to th I'm not so sure 

burglar once you do catch them, so if you have' a place 

, t that \v,'J.,'ll pay, a decent amount that is a recei v1ng cen ex Ii 

',,ge yiiou stimulate the burglar. for the goods that you rece1v , Ii 
II 

i t"n just as I-m not So I'm not so sure it's a good oJ?era ~o , 
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so sure that most of what LEAA did was good. • 

MR. ARMSTRONG: That's all I have. Thank you 

very mUCh, Chief. 

CHAIRHAN HARRIS: l1r. Carrington. 

MR. CARRINGTON: Chief Gates, I've asked this 

question of almost all of the la".V' enforcement executives 

that have appeared b~fore us. You mentioned cooperation 

between the Los Angeles Police Department and various 

federal agencies., l1ayor Bradley also mentioned that it 

was very good. Is there a sticking point because of the 

Freedom of Information Act? By this I mean are some of 

your people, particularly in the secretive crimes area, 

narcotics, terrorism and so on, afraid to say front out 

even the existence, much less the identity, of an infor-

mant, to a federal agent for fear that the existence or 

perhaps even the name, improperly blocked out, might 

surface two years from the time, in a Freedom of Informa-

tion report? 

CHIEF GATES: Well, clearly it has stifled that 
" n 

flow of information that -- you kno,'l, at on~itime it was 

not a free flow corning from federal agencies. You had to 

almost squeeze it out of them. And in the last decade 

before the Freedom of Information Act, and even after, ''Ie 

have been able to get information flm.,ing from the federal 

government. Ne now have had 0fo ,'lithdra"l our information 
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because of the fear of providing that infor.matio~ that 
c) 

might involve informants or undercover operatives, and 

that information leaking out. In spite of what some 

people say are controls, that fear is there, and so it 

does stifle the communications. 

MR. CARRINGTON: Quite often, as you well know, 

even if the informant's name is blocked out, the identi-

fication can be gotten to by process of elimination. 

CHIEF GATES: Oh , sure. 

MR. CARRINGTON: Just hm'l many people ,.,ere on 

the premises on that given date. I hope that we're 

going to address this as a Task Force in Phase II. And 

it's my opinion that the only ,.,ay to deal ,.,i th it ade-

~uately would be to amend the Freedom of Information Act 

so there is a blanket protection for any local law 

enforcement information. Do you agree wi,th that basic-

ally? 

CHIEF GATES: I agree \'lholeheartedly, although ", 

I would go much further. I think there are 9ther.things 

that need to be placed in tha;t. Act, but I agree it needs 

to be amended. And liit's a way to saVe some money. It 

costs an a''lful lot of money ,to operate the fed$'ral govern-

ment today. 
'. 

MR. CARRINGTON: ~'lell, like Hr. Edwards, I'm 

quite intrigued ''lith this flash mone~l idea. Have you 
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pursued it at all? • 
CHIEF GATES: Not at all. I thought I would 

give you the idea and ask yQU to pursue it. 

MR. CARRINGTON: I just vlonder if -- obviously 

the Federal Reserve isn't going to giv.e you that much 

money without at least a receipt. And I think --

CHIEF GATES: Oh, we'd ge glad to give them a 

receipt. 

MR. CARRINGTON: And I think they'd be afraid 

of rip-offs. 

CHIEF GATES: Well, I think everyone would have 

to guard against that. Naturally with that kind of money 

lyiI)g around, vie would, too. But I think, very adequate 

controls could be established, and I see I rea ly not much 

danger. 

MR. CARRINGTON: I wander,. if it would be worth 

pursuing to see if any one .. of the high risk companies lik 

Lloyd's ,.,ould write a fairly low cost premi urn on the 

stash roll, such as a fidelity bond~ or something like 

that. 

CHIEF GATES: I would think that the risk, that 

that is something that probably the f,ederal government 

could underwrite itself. Th . k " e r~s would be really minim 

risk, and ,the loss, I would imagine, would be very, very 

E?light, over a long period of time. We waste than 'that 
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in the federal government in a whole·· variety.of '-tays. 

MR. CARRINGTON: That's all" I .have. I thank .; 

you for being here, and I congratulate you for the kind 

of department you run. 

CHAI~mN HARRIS: Chief, two questions. Why do 

you believe it's inappropriate to use undercover agents 

posing as students? 
'I 

CHIEF GATES: I didn't say that •. ~vhat I said 

is, I think it's very inappropriate for the police to be 

posing as students on school campuses. That',s a place 

where kids ought to go and be able to learn and not worry 

.about that .type of thing. What I'm really saying is, 

it's inappropriate, the environment is such that we, have 

to do it. We have.no desire to be there. It's a terribl 

thing, I think, to put our office,rs under cover, going 

to class, making friends, deve~,~oping trusting, lasting, 

supposedly lasting relationships, and then they turn out· 
::.:)\ 

to be the narcs. It realfY cuts against good relation­

ships between young people and the police. I j~lst think 

it's an unhealthy thing. But in t9day's society, in 

today's school, I '"wouldn 't stop it for anything,. abso-
c· 

lutely there is nothing that "lQuld keep me from -- short 

of.a court order, keep me from doing it. And we've 

already been through --

CHAII@1AN HARRIS: I misunderstood your point. 
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I thought your point was that you wouldn't use tqat as 

a tactic. 

CHIEF GATES: Oh, .no, no. I've used it for 

sev€m years, and I will contin'Lle to use it. I '''ish I 

coUld expand it. If I had the resources, I'd put them 

in every high school in the city. 

CHAIill·1AN HARRIS: One last question. Host 

places we go, '''hen we get. done with the substantive 

r;commendations, whichever city, state or local official 

we're talking about, pulls you aside and says, "What 

about the money?" Nm", you've offered \'lhat, from a local 

point of view, is a rather unique opinion of LEAK. Could 

you perhaps te'll us the basis for your skepticism about 

the value of LEAA? 

CHIEF GATES: ~ve 11, I think LEAA, perhaps' in 

·the beginning, was serving some ~seful purpose. Inter­

estingly, the things that people objected to most about 

LEAA probably did the most good ; t~~ bricks and the "morta , 

some of the equipment that '"as provided, that probably 

has done more good than 'anything else LEAA' has done. 

And thatt'las probably the most objectionable aspect of 
'" 

LEAA to some. 
o 

11y feeling has been that in the latter years, 

LEAA sj;:eered completely a~"ay from its original purpose, 

and that ~las crime on the streets. It became, as we knm'l 
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it would, a r,'lay of putting a great deal of contr6l' on 

cities and on police deparr,ments, the way they h~re, the 

f 'th lves And then lastly, standards that they set or emse • 

the money raised expectations. First of all, you 

engaged in the game of grantsmanship, to see who was 

the most inventive in developing the grant, a beautiful 

idea. Then you raised expectations in the c;::ommunity~ 

You started a program, the program looked like it was 

pretty good. The community adopted it, the police depart 

d 't And then after a year or tw6 9f funding ment adopte ~. 

LE~' dropped it, the city then had to pick it up, and 

cities, particularly in the state of Calffornia p under 

proposition 13, are simply in no way capable of picking 

up that additional expense. 

So I think it raises ...... expectat~ons, ~t causes 

it has done frustration, and I think in the lattErr years 
C' (! 

17 very, very little to deal 'wi th the crime problem. 
t,~) 

18 CHAIRHAN HARRIS: Chief Gates, thank you very 

19 ' much for appearing today. We appreciate your taking the 

20 time, and your tho~~htful views. Thank you. 

21 CHIEF GATES: Thank you. And we could use that 

22 million dollars for, our gang problem. 

23 

'24 

25 

CHAlm1AN IIliRRIS: Ou'r last witness for our 
'\ 

hearings in Los Angeles, Ddn Santarelli, is no stranger 
,') .. 

to lar,'l enforcement. We are pleased to have ,him here 
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today. And i.n a lot of ways, he is a natural to.follow 

the last question', since' some consider him the architect 

of LEAA. 

Mr. Santarelli, we appreciate your taking the 

time to come here, arid we know it's an inconvenience ,to 

your schedule. tole' re delighted to have you, and we're 

anxiously awaiting your statement. 

PRESENTATION BY: 

DONALD E. SANTARELLI, 

ATTORNEY AT LAW, WASHINGTON, D.C. 

MR. SANTARELLI: Thank you. If I'm going to be 

an architect, I WOuld rather have been Andrea Paladio, 

but thanks for the compliment. I was a little worried 

when Chief Gates started, to even. be in his town, to 

hear the remarks about LEAA, but I'm glad he clarified it 

It was obviously after my period of employment there. 

Although I noticed that -- I could comment that L.A:P.D. 

was probably the best player of the grandsmanship game 

anywhere in the u. S., and, they', never returned a dime of 

the tens of millions they got. 

. Well, I feel in a strange role today. It was 

sug~ested that I otfer an overvi~~'l, or a sort of cleanup 

statement after all the \'litnesses. I feel a little bi,t 

like .Dr. Reuben must have felt ,,'hen he sat dm'ln to write . 

his book, II Every thing You Wanted to KnO\'l about Se;" but "I 
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for me to say, ~ ... conCl';dering some of the excellent testimon 

d h t day I, too, have a prepared that you've hear ere 0u • 

statement, which is unusual or me. f But my last experi-

ence by shooting froI\l, the lip was a very costly one, so 

I would at least provide you with \'lhat I thought tha't 

was/,requested, a written statement. 
<>~ 

It prorn~ses 0 , t be shorter than the last promise 

to be short. If you would like, I \V'ill quickly go 

and then make myself available for ,through the statement 

, really heard"., some substantive auestions, because you ve .. 
testimony today that "dllgo beyond mine. 

CHAIRMAN HARRIS: Thank you, that sounds like 

, a good way to proceed. 

HR. SANTARELL~': We all know of Mr. Justice 

h the life of the law is experience Holmes' aphorism t at 

and not logic. We're an experimental society, and law 

is one of our exp~rimental tools, and principal tools. 

C) " d that way, back in 1830 \'lhen Even deTocqueville recogn~ze 

T.Te made all of our political ques tions ,he commented that w 

into legal questions for adjudi~ation in our courts. 

That's a very signif~\cant underpinning for \vhat I am 

going to talk about today. 
(\ 

The history of 0''1 "le 1: h have eX,'Jerimented w'i th 
" 

the criminal la,., is ~eally interesting for 
NEAL R. GROSS 
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In the beginning, our criminal law was very vague. and 

very unprocedurai and really not very substantive, either. 

There were just prohibi ti ve statutes, and we follm'led a 

nonsubstantive due process course, a procedural due 

process course was all it really amounted to. 

But ''Ie reacted to that, and we had this long 

period of unhappiness ''lith this vague and sketchy crimina 

law', so' as an experimental society and one given to 

excessi ve swings, as I think ''1e I ve al''lays seen in our 

history, we've overlegalized, overcriminalized and over-

proceduralized our criminal la,'l, which leads us to this 

present state of Unhappiness. 

I think we have to appreciate that while we were 

doing that, things were happening to our society, too. 

It was changing very radically. We'd become a very diffi-

cult SOciety to deal with in the United States, because 

of the increased tensions that have been as a result of 

our increased urbanization, our increased speCialization, 

increase in mObility particularly, breaks down the old 
\''0, 

values that held c;>ur communi ties together, and \\Thereas 

every man in effect was a policeman, in our youth, at 

least in mine and in my cornrnun.ity, the fear of your father 

and a report. to h.:i,m for your depredations upon your 

neighbor ,.,ere far greater deterrent than anything the 

police could ever provide. 

I[ 
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I think we have to app~eciate \-1here \'1e are nO\-T. 

And no matter how mu~h pulpiting ~1e' re no longer there. 

we do, no how much talk~ng an . 'd speeching and good thi:i1kin 

and good statements and good civicing we do, we don't 

have an infrastructure in our society any longer; 

churches, ,schools, communi ties, neighborhoods, caring 

ethnic neighborhoods, for that matter, groups.of people, 

to enforce social norms and anticrime rules. So ''Ie have 

late On government, police, courts and relied entirely of 

corrections. They are reallY no substitute for the basic 

fabric that made our society strong and lawful. 

But that does us no good to sit here and lament 

because w~ are an experimental society, one determined 

to succeed. we have t o use \'lhatever tools And therefore 

''Ie have at our availability. 'Those tools are not always 

and the ones I'm talking about today are pleasant ones, 

definitely riot pJl'easant on~s, but there doesn't seem to 

be much left to us. We're not going to recreate cornrnunit , 

to recreate churches, we're~not going to we're not going 

recreate neighborhood schools. We're not going to 

recreat~~' neig"l-itorhoods, apparently. ' And certainly the 

ethnic period of American history is over, cohesive, 

tight, controlling ethnic neighborhoods. 

to use wlla' .t , . .;e have left, unfor­So we have got 

tunately, police, courts and prisons~ 

(202) 234·4433 
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1 

above all, that we have experimented excessively \-li th 

2 • 
reforms and criminal justice. Ever since the 1968 Crime 

3 
Commission report, which I t~ought the majority view 

4 
was a deplorable cop-out of the problem that we were 

5 
then beginning to see that we were facing, v1e have exper-

6 
imented with billions and billions of dollars, seven of 

7 

8 

9 

federal money in LEAA alone, with every program that any-

body ever thought might ''lork, was not too controversial, 

and certainly not too simple. 

10 
I myself participated in that process, and 

11 

12 
chalk it up to youth, inexperience. ~'le know what has not 

worked~ How many tens of millions of dollars went into 
13 

14 

experiments relating to police manpo~'leF_) improvements? 
'oj 

And you heard your very O''ln distinguished Chief here 
15 

16 

talk about, "Yes, they are better than ever~', and doing 

almost worse than ever, while being bett~r than ever. 

18 

17 

19 

20 

21 

22 

c 

23 

24 

25 

Have the rates any-t'lhere changed? Have we close 

more cases than the roughly 20, percent that ,,'e' re dealing 

with over and over again? Do we incarce'rate any more for (,:_\ 

longer periods of time? Do ''Ie protect society any better? 

I think the ans'wer is simply, no. ~'lhat has police 

trainin~ done to reduce violent crime? We experimented 

again ''lith tens of billions of dollars, to reduce response 

time, thinking that that \'las one of the great keys to' 

improve law enforcement, and cut it do\<lU at the last< ,V'hen 
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I knew about it to an average of seven minutes. Did not 
• 

affect the imp.act of crime at all. . Apparently you have 

to be ~here while it's happe~ing, not seven minutes after 

you receive the report. 
If 
Ii 

So what is left for us to do? I think the most 

significant inunediate response that government can ma~,,7//"" 

now, and at the federal level, ,.,rhich is what your prin-

cipal respons~ ~ ~ y . 'b'l't appear's to me to be, is to .go immed-

iately after violent offenders 'vi th whatever tools vle 

have now' at our disposal, ahd in particular seek long-

term incarceration of them. I know, as you do, that cor­

(! rections continues to be a euphemism for what goes' on 

after the incarcera.tion period, or dur~p..S;i the incarcera-

tion period, and afterward. We do not correct violent 

offenders. We do not understand their psychology, their 

psychopathy, or whatever fancy term is applied to the 

condition of mind that violent prone people suffer from. 

Until we do, we must, of course, p~otect our-

selves •. Even the founding father~ understood that the 
, 

first order of business of government was t~ establish 

order. And they did so clearly in the first ten amend-

n:tents, including making bail unavailable to, quote, 

II capi tal offenders II. Capital offenders were all violent. 

criminals. 

the 18th and 

. (202) 234-4433 
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protecting.ourselves •. The first thing we must do is make 
f 

sure that every time we have identified a violent prone person 

by conviction, after proof beyo~d a reasonable doubt, the 

highest standard we know in western society, to permit the 

5 laying on of hands for a long period of time, that person 

6 

7 

8 

9 

10 

must then suffer incarceration for the purposes of proteqting 

SOCiety, and while we search for the key to curing deviant 

conduct, incarcerated for long enough to assure public protec-

tion •. 

And I mean -- and I say it clearly in my state-

11 ment -- a minimum of 10 years, and probably 15 years. Now, 

12 those statutes don't exist readily on our books, but we do 

'13 have statutes that provide f:or substantial maximum penal ties 

14 of 10 years in various assualtive type felony cases. 

15 often do you see judges sentence at that level? And certainly 

16 wi th the correctional proliferation of statutory magic, nobody 

17 serves any'vhere near the expected time that the public has been 

18 led to believe •. And when I get·to that point in my statement, 

19 I '''ill clearly say that is one of the statutory changes that 

20 the federal government should seek immediately, and one that 

21 we should exhort the states to seek, and that is long-term,. 

22 and I 'vill recommend mandatory minimum periods for violent 

23 offenders. And I kno,v the first cry will be, IIBut not all. 

24 violent offenders are the kind that we fear. II It. defies my' 

25 small intellect to draft a statute \.,rhich distinguishes I 'vi th 
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sufficient precision, and sufficient assurety thai;. the 

judiciary will agree with, a statute that defines stranger-

to-stranger crime" and not crime of violence between those 

who know each other. I do not want to hear lengthy defenses 

about'possible familiarity after the event. I'm talking 

about public protection as the first order of business. 

Now, hO\'1 can the federal government do that effec-

tive1y? One of the mysteries to me is why the united States 

Department of Justice is at this moment sitting on a series 

of grants to expand the career criminal program that has 

proved so successful. I think we all know what the career 

c:cimina1 program is by now, ill the testimony. The instant 

response that the federal government can make is to implement 

that system in every federal prosecutor's office, with the 

strongest exhortation from the Attorney General that the 

federal government identify every one of those persons that 

comes into its purview that the studies show have ~~d 10 

offenses previous to their apprehension by the federal 
\1, 

system. That's tl!.e sUl\\veys, the data that I 1m 
\\ 

proud to have started ~\un'ding. I' m n()~~J?roud of ;'ome of the 
li \.; ..... ;./ 
:, 

other, but that I am. 'Jro. identify them, and \vith the career .. 

criminal program computer list, advance them for prosecution 

immediately, and make them a priority, and make them the 

priority of the federal effort. 

And ~nfortunately, one of the casualties of that 
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priority is a shift from the concentration that I think has 
• 

been excessive in the last five years on the glamour of \Olhi te 
I 

collar crime. Let me simply say that I do not support white 

colla~ crime. I do, however, recognize that you have a 

difficult job of choosing priorities. In your life and in 

the public life, we cannot do everything all at once. What 

are you going to do first? And I submit to you, violent 

crime must be addressed f~rst. And . • econom~c crime, much of 

\'lhich should not be crime, and is a result of an overzealous 

Congress and a political administration or t"l0 -- I \'lorked 

for one or two myself seeking to glamourize that kind of 

conduct \'lhat young Harvard la\''Yer, fresh out, in a 

prosecutor's office, wants to try a dirty rape case or a 

simple bank robbery? He'd much rather try a complicated 

fraud case·with all the wonderful t ttl' s a u ory c11canery that 

goes on with things like immunity statutes and RICO statutes 

and extended punishment statutes and compli;~ted conspira­

cies. It's very attractive to the young intellect. 

Unfortunately, we can't do it all. And I submit to 

you that the concentration of this Administration should be 

on using the tools available to ;t for . 1 . ~ V10 ent cr1minals, 

and then to seek statutory changes. 

Now, I have obviously some conundrums, do I not, 

\'lith respect to I \'lhat do you do ,'lith all these new offenders 

that the system 'l.vill suddenly be responsible for? Because 

-:;r ,;il.~~~"." ,~=_ .. "',= "ii'i""_.,"",,",,7'<,,,,,,,-~'''''''''''''''''----:-:-:r-
" ,I/.' .. #-
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in effect you're extending the period of incarceration and , 
you don't have the turning door to make those hot beds avaJ,l-

able for the next inmate for 36 months. Well, that's your 

probl~m. It seems to me rather simple, however. If there 

is a will to do it, to commissi6n the Department of Justice, 
"'-

to immediately survey the facilit~\available to it, between 

minimum and maximum and the range therein, and immediately 

plan for a shift of all offenders who are not violence-prone 

to a minimum or less than maximum security facility, leaving 

maximum security facilities available for violent offenders. 

And second, to survey the rest' of the federal 

government for other facilities that might be converted 

quickly. I notice that we found ample supplies among 

federal military establishments -- I might suggest, in the 

sun belt -~ for our recent visitors who caused so much con-

troversy from the Gulf. 

Take military bases. How many tens of millions 

will that cost you, compared to the hundreds of ' millions 

that ''Ie have spent and \'Iill continue to spend on manpower 

programs, managing violent offenders in society where they 

are free to depredate on their fellow citizensi 

watch'vord should be, unfortunately -- and I knm'l 

be assaulted for it, at least verbally -- let tlie.price of 

crime be borne by the criminal, and not by the innocent, not 
c 

by the God fearing, dues paying, taxpaying citizen. 
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In effect, we have impr'isoned ourselves behind our 

locked doors and our barred w~ndo··7s to . • 
• n g~ve maximum freedom 

to those persons who have already been identified by the 

criminal justice system as pr t . 1 one 0 v~o ence by conviction 

beyond a reasonable doubt. 

Now, statutory changes beyond long-term sentences. 

.I could give you a laundry list. I do not intend to. You 

are men of integrity and perspicacity. You have heard and 

will continue to hear throughout these hearings a variety of 

laundry lists. I am somewhat offended by' long laundry lists, 

because they don't help you ach;eve h .... t e hardes·t thi·ng you 

have, and that is priorities. 

I think there are several priorities that are more 

important, in terms of statutory changes, than any others. 

Extended sentences with man9atory minimums, particularly for 
<. 

crimes committed \'Ii th a deadly . weapon, cr~mes of violence. 

Statutory change num~~r one. 

Statutory change number blO, amend the Bail Reform 

Act. I myself bear personal scars that will last forever Ove 

the fight that we had in .1969 and '70 over the passage of 

the D.C. crime bill which contained in it a significant piece 

of bail reform, then called preventive detention. {vhat it 
J'! 

did ~ "las allow the judge to take into consideration dan~)r to 

the community in establishing conditions of:release. vie . 

,.,.ere substantially misled by the 1965 Bail Reform Act, and 

, , 
" 
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the '68 Crime Commission report, that the wnole purpose of 

bail was to mandate release. The purpose of bailtis also to 

protect the community, and in those cases where the evidence 

shows the person to be prone'to 'violence, that consideration 

should not be denied t,he judge any more than physical evidenc 

.\ 
should be denied in the exclusionary rule to the tryer of " 

fact, which is another priority I will mention in a moment. 

And secondarilYr to provide that danger to the 

communi ty shall be t'he basis on \'lhich a judge, .. after hearing, 

may hold a defendant ordered he19 ~ending his trial, 

Obviously, civil libe~tarian considerations should mandate 
'I 

speedy trials of 30 ~60 or 90 days for those cases, and;,pri-

oritize those over and above otherE; where the defendant i.s 

released on some kind of recognizance. 

And if you have any trouble with that concept, look 

at the 1970 statute. Congress passed it in a most hostile 

time, nevertheless. And it has simply not been used as a 

model or an example 'for further experimentation. Nouldn't 

Mr. Holmes wonc.er about'.us in' our experimental society that 

~'le don I t want to experiment ~·li·l:h bail? 

And the next priority that I would address is of 

course the purpose fo1:' this hearing, that I at least ,.,as 

advised, and that is the exclusionary rule. I have a fe\'1 

remarks on that in my statement that I ~'iould like to 

address myself to. I can't add substaetively a better analys's 
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than Judge Wilkey has given 
, you of the technical aspects of '~~)J 

the exclusionary rUle, its application and its mis~pplication. 
I have long personally been awed by th d 

e Ju ge's command of 

this subject, and consider myself a 
secondary expert and 

would say, as they do in Nashington, 
I would like to ass09i-

1'---

ate myself l'li th th~, remarks ');;'hm the distinguished gentleman 
'. 

from the District of Columbia. 

. But I want to add some observations about the 

exclusionary rule. 
There are some of us like Judge t'lilkey 

who have pioneered for reform of th~s ' 
• ~ncredibly absurd pro-

cedure for a long time. 
The distinguished Frank Carrington, 

who sits there \'Ii th you th t d 
on a ais, and his organization, 

Americans for Law Enforcement, 
\'lere pioneers and have been 

pioneers. Dor' D 1 
~s 0 an, who is in this au.dience, and her 

predecessor organization and her ' 
ex~stingorganization, Laws 

" 
at Work, \'li th ,.,hom I am proud to 

be associat:ed and to repre-

sent the vie,.,s of here today, have ' 
p~oneered in 'California. 

The Attorney Generalis office here 
under Evelle Younger, 

\'1i th wh~~ I worked closely, and' Herb Elling\.,ood, when he was 

then an Assistant Attorney General. 
The tireless efforts 

of your then Governor and now President to display the 

ridiculousness and the unfairness of 
the exclusionary rule. 

The regular conferences of the J'ud~c~ary 
• • sponsored in this 

state by Y,.,our civic " 
org:an~zat~ons, your Attorney General, ", 

and Dor.isDolan and Laws at ~vork, all of ,.,hich I have 
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have worked tirelessly to relea1 and \"'" participated in, I 

• 
reflect that which Judge Wilkey so adequately presented. 

I don't think I need to add ",,', except to submit for 

the record the resolutions of those various events, including 

a resolution adopted in 1973 by the Ninth Circuit Judicia1b' 

Conference, before whom I had the privilege of addressing 

them on this subject in a debate ..... ·ith the distinguished John,c(, 

Flynn, a prom~nent defense 1a~~er from Arizona. Aften-lard 

,', taken of the conference, an,d two to one the there was a vote 

conference voted to su~port my position that the exclusionary 

rule should be moo.ified to permit the inftoductiOi. of ~lle­

gal1y seized evidence or improperly seized evidence in those 

nOh-egregious cases. 

Now, where have "'ve come since then? Can there be 

any doubt in our minds as to "lhat,~the supreme court is saying 

in Bivens not Bivens, but the progeny of Bivens, in 

Calandra, :j,.n PO~le1l, in Pakas, in Havens and sa~,vucci? The 

f · 11 t 1 -lnte.gr-lty of the exclusionary rule concept 0 ~nte ec ua. • 

has been substantially eroded. However, my position that 

I would urge upon you iS,not for the t~ta1 abolition of the 

rule. I am fearful of that because I ... vorry about the 

. l' And I'm not sat,isfied that a civil egregious v~o at10n. . 

remedy that burdens the aggrieved persan with th;~ responsi­

bility for bringing a cause of action is a sufficient safe- ' 

guard or sufficient assurance t'o' our communi tH;s that the 
v 

1,) 

'" 
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rights protected are involved and that the police will not 

• 
2 take the risk of violation. I refer to the ,Rochin test, or 

3 the ALI test, which you've heard about, which seemed to have 

4 some validity. But I'm also concerned with the intellectual 

5 problem that I suffer in the exclusionary rule by saying, one, 

6 " it is a bad idea, two, I don't seem to have a better system 

7 to assure the protection of the rights that we want to assure. 

8 And that is, to prevent the aggressive aJnd calculated and 

9 willful misconduct of 1a\v enforcement, who will simply take 

10 the chance that they will get away with the seizure involved 

11 b\~cause of the heinousness of the act. 

12 I'm also troubled by a broad application of a 

o 13 revision of the exclusionary rule to those areas that are not 

14 violent crime. I see a great deal of what I consider the I 

15 overreaching of the present Depa,rtment of Justice. For the 

16 last five years I have seen an extended use of ,statutes which 

17 
., , , I I11yse1f helped to draft at another time, because my mode,l 

18 of enforcement was the distinguished Henry Peterson who was 

19 then the Assistant Attorney General' for the Criminal Division. 

o 

20 And I have the highest of regard for the present Assistant (~ 

21 
'\ 

Attorney General, Nr. Lmvel1 Jensen, whom I believe to be 

22 a man \vho has", demonstrgted over the last 20 years his \visdom 

23 and judgment.' But t, have seen over the past four and a half 

25 o 
,24 years the stretching,' extenqinguse of the pmver of the Grand 

Jury, the immunity statutes. r \vas involved in a case ,·lith 
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17 grants of immunity in a federal misdemeano 

• intended the immunity statute to be appli-

cable outside of those serious criminal violations of organ-

ized crime or serious depredations against society. The 

willy-nilly use of that statute troubles me. The extensive 

application of an imaginative theory of la\-l of the RICO 

statute, to a sheriff in the south for the forfeiture of his 

office •. These outlandish and IRS-like stretches of the 

criminal law trouble me. Therefpre I cannot sit here and 

support an abolition of the exclusionary rule across the 

board, nor do I support its 

Fourth Amendment type seizures. 

in the case of n9n­
.1/ 

I too have learned 

not to trust my government, which I've spent most of my life 

So I asl),.;. you gentleme'h. \'lhen you 
;/ 

address proudly a part of. 

d 'f' « ' f mo ~ ~cC:ltJ..on 0 the exclusionary 
I! 

this questiorf of a rule to 

do so \'lith the greatest of sen~:;itivities to the problems that 

we know could crop up by a c:,areless and "acros's-the-board 

revision of the rule. But the rule must be revised. The 

price of it is simply too high. 
", .. ~)\ 

/' "'J 

And the worst l?ri,ce of all, not just the fre~;fng 

of the dangerous, it's the disrepute that the judicial and 

criminal justice system suffers in the eyes of the public. 

Nhat Chief Gates said to you about the Hispanic community is 

applicable to the whole community ''lhen it lQ,oks at the 

absurd result of exclusionary rU,.le results. So I su est . . gg 
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to you that we are in an unprece~ented time for action on 

these recofumendations that I've made to you~ • You have 

i 

never before seen 14 distinguished Democrat senators come to 

a President of the United States and ask for a modification 

o~\the exclusionary rule, and a variety of other reforms, 

including bail reform, at a time 1:tlhen the United States 

Senate is controlled by the other party, generally men. 

considered agreeable to ·-these thoughts, and at a time \-lhen 

the President of the United States, ,'{ho has established his 

t(~ack record of interest in this subject extensively in 

California, and has as his closest advisors the men who were 

pioneers on these reforms. 

On one hand, 'be courageous in your recommendations. 

On the other hand, be careful and sen'sitive in the area of 

the exclusiona.r'y rule. One last subject matter which I ''las 

asked to address today, and that is, what is the proper role 

of the federal government in this difficult problem of violen 

crime? Not a.n easy question. I cut my teeth on it in 1967 

and '68 after my days as a young prosecutor and then a young 

counsel to the House Jud~ciary Cornmi ttee, \'lhich \-lrote the 

1968 LEAR. Act. Having then subsequently five years later 

had the helm of LEAAthrust into my -- and I say it openly 

un\-liiling hands, I did not expect to learn as much as I did 

in that short period-of time. 

LE~ proved to us the mistake of some basic beliefs 

j' 
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that we .continue to hold in this society, and that is that 

massive federal efforts are good, and massive"exp~nditure 

of money is good, and that massive experimentation \'lill 

produce somehow out of all of the chaff some kernels of wheat 

that·.are really \'lOrth the effort. 

I probably participated in the expenditure of four 

of those billions of dollars that wer.e seven in all. Some 

directly and some indirectly, ~n my previous life at the 

Justice Department through C!: kind of .supervisory role for 

LEAA responsibilities. And I think in reflection that LEAA 

was an excess for several reasons. LEAA 'would function well 

only if it had vigorous leadership' and total support from a 

President and an Attorney General. We ''litnessed the opposite 

in the last few years. 

And s'o I ,believe, as has nm'l haPJ?ened, that LEAA 

should be reduced to a very small function. And by that I 

mean maybe, at the tops, $100 million. But I believe that 

there should be substantial millions around for the necessary 

continuous pursuj, t 0.£ mode~~, examples and experimentation an 

crisis responses, ''lhich the federal government never seems 

to have the ability to respond to ,vi thout going" to the 

Congress. 

And at the same time, I think very, veryll signifi­
\l 

cantly I the federal governm~rit has the follm'ling responsi.-:­

bilities. Leadership. The President and the Attorney 

~ .. 
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General must use their bull,Y pUlpit. They must tell the 

2 • public what little expertise they can learn from the arms and 

3 legs that constitute the Justice Department and LEAA and its 

4 research and experimentation .activities. But above all, they 

5 must lead the public in the reforms necessary and actions 

6 necessary that the public must take to protect itself. 

And it must push the Congress to enact those reforms. 

8 . But second, it has a leadership responsibility to 

9 pass on to the states whatever wisdom it has without coercion 

10 I agree ,vi th Chief Gates. Let me take a moment aside from 

11 this rhetoric to tell you what I observed as an inevitable 

12 impuls~ of a large federal agency that was authorized to spen 

13 $1 billion a year in my day at LEAA. Good and well meaning 

14 men and women came to work each day at LEAA ''lith the respon-

15 sibili ty ,9f enforcing a statute that \'las hardly clear because 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

as usual the Congress compro~ises all ·the tough issues and 

leaves.them to be, quote, "''lorked out later", either by the 

courts or by the executive agency" And the well meaning 

employee, too often called a bureaucrat, comes to \'lOrk and 

he sees ambiguities, unce~tainties, and as he is an educated 

and thoughtful intellectual person, he sees uncertainty in 

the '\Tords and multiple interpretations. 
rz. 
Ahd the first thing 

he \'lants is, guidelines to guide his hand. He is: not paid to 

take risks or to make i.nterpretations ,) or to be subj ecti ve ... 
'f' 

in his~ judgment. 
j 

He'J says , "Santarelli, that's what you're 

I ::~~~~~"'r,;~M~~~""=""'f:'4'4U_.,_"_A.-'~""""''--__ ._'",; =~,,,::t;iQ;;.~"'--------0-' 
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-paid to do. You I.t:e the political appointee II , saying sotto 

• 
voce, II He 'II be gone in t'V10 years, and I need to cover tmy : 

II 
. ~ 

fanny. II And, so he says, "Here are my latest thoughts on 

guidelines,1I which then become regulations, which then 

become ossified, which then become a very comfortable 

function for the government employee to live by. He takes 

no risks, he makes no judgments. He simply follows the rule, 

and what happens is that LEAA becomes a compliance agency, 

not ~ granting agency. And the job done every day is, "Hr. 

Applicant, does your application comply with my guidelines? 

No. Section B9l23(c) has a missing part. 1I That then becomes 

the major function of government. That must be avoided. 

Therefore I suggest that the LEAA function should be small, (() 
lean, and unde,r the control of the Attorney General. 

\ 

There 'VIas an effort in the 1968 statute to put a 

gap bebleen the Attorney General and the LEAA for the purpose 

of troublesome feelings that Attorney Generals. '\'lould politi-

cally meddle. I can tell you tha~ the spirit at the time in 

'68 was Ramsey,-,C:tark in the Attorney General's office and 

Lyndon Johnson in the Whi.te House. And the members of the 

Congress who passed it then, Democrats and Republicans alike, 

said, "We don I t trust either of them to -not allo'Vl political 

considerations to color the granting process. II And so LEAA 
o 

''las created anomalously as it was. o 
I think \'le hq,.,ve to take the risk of ))oli tical 

r " 
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, system and we have the finest mechanism known to the 
2 • 'V)'estern world, regularly scheduled 1 

e ec1.~ions, to change 
3 leadership • 

And one of the p::ices 'VIe have to pay for our 
4 

democratic process is trusting . 
government officials to have 

some flexibility in the awarding of grants, the choice of 
5 

programs, or weill not be, as Justice Holmes must 
be looking 

down and laughing at us f 
rom some\'1here from his ethereal 

6 

7 

10 

11 

balcony in the sky that 
resembles the old Gaiety VaUdeville 

Theater in tvashington, d 
no oubt, of which he was so fond, and 

wondering why ''Ie I re so afraid to 
experiment, on one hand, and 

8 

9 

not on the other. 

12 
So I leave you only w';th th 

.... e thoughts of my short 
13 

17 years of experience, and they do not match those of the 

14 more',:, distinguished' people that you've heard 
here, but I am 

15 

16 

privileged to'sh . h . are ,nt you those experiences, and to urge 
you omvard quickly to . " 

pr~or~t~ze your choices and make an 

17 impact. Than.l( you. 

18 CHAIRM...~~ HARRIS: Thank you, ~rr. Santarelli. That 
19 was an excellent statement. 

You were last on the program but 
20 clearly well worth wait 4 ng f .... or. 

21 Nr. Littlefield, questions? 

22 MR. LITTLEFIELD: 
I don't have any questions, but 

23 thank you very mUCh, Hr. S 
antarelli, really an excellent 

. 24 presentation. Thank you • I; 
" 

25 CHAIRN.Al.~ HARRIS: !'1r. Ed,.,ards. 

!f 
I' I, 
i ~ 
f 
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MR. ED1/1'ARDS: I ca~\ only repeat what Hr. Li ttlefiel -

2 said. 
, . 

It was an excellent presentation. I have no quest~ons. 
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CHAIRM1~ HARRIS: Chief? 

CHIEF HARRIS: Not bec?ause it's late in the day, 

it was an outstanding presentation, and I don't have any 

questions~ either. 

CHAIRr1AN HARRIS: Hr. Armstrong. 

MR. AID'ISTRONG: I've known .t-1r. Santarelli for a 

while. I'm not going to let him off that easy. 

NR. SANTARELLI: I didn't come all this ~'lay not to 

do some battle. 

MR. AID1STRONG: The discussions of a career 

criminal pl~ogram wi thin the u. S. Attorney's office has come 

:1 , of th-ls Task Force and has been debated. to the attE~nt~on ... 

1, 'h . th,'at the U. S. Attorneys basically The opponeilts t eory ~s 
(1 

are ona fast track now with a speedy trial obligation. 

also the identification of the more s~riou~ offenders are 

, " , 
generally brought to the attention of the u.S. Attorney s 

) 

And 

office by the Bur,eau. The argument is primarily that there 

is not reially a need for a c,areer criminal program throughout 

the U.S . Attorney' s offices. Hm'l do you react ,to that when 

you're now proposing tha~ \.,re do make a recommendation to the 

Attorney General that such a program be implemented, and that 

at lea$,t: blO prior offenses be the target guideline for those 

defendants? 
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MR. 'SANTARELLI: I wouldn't even Use two prior 

offenses. I would __ , 

MR. ARMSTRONG: I think you said 10 __ 

MR. SANTARELLI: Oh, no. 
I said that's what 'the 

profile' of the data that ~'le have collected shows, that by 

the time an individual comes into the hands of the ~eds, he's 

got 10 prior offenses at the state level. Incredible fact. 

No, I ~'1~uldn' t \'lai t for the second or the third offense. 

I ~·;ould list in my category -In my , , t ' , 
... - pr~or~ ~es v~olent acts, 

first offenders included. I ' 
say ~n my statement, I don't 

believe there are any first ViOlent offenders. 
I think there 

are only first apprehended. I th' k h 
~n t e first time the 

criminal justice sees them,' , 
''Ie re, see~ng somebody ~.,ho is 

" 
Number one. 

i'lith respect to your question about 

implementation, the federal government mu~t d 
~ 0 something 

immediately. f,7;th-ln' t ' 
tv... ... ~ s powers ~t does not have state juris-

diction, it has only federal jurisdiction. 
I think it should 

Use that federa'l jurisdiction whenever somebobdy comes to 

its 
attention that is worthy of an immediate incarceration. 

I did not giVe you a laundry l;st f 
... 0 statutory 

changes, and if I did, one of i;hem Would be the Speedy Trial 

Act. 
I think'it's a ridiculous statute, 'd' 

r~ ~culous in its J) 
application and in its I'inflexibili~y. 

24 
And I, ,,,ould se~ka> 

. }}; / '< j:t, 

change in that statute, too, to avold exactly that problem 

that you're pointing to, the, compulsion upon the system to 25 
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The statut,e did deal with cases that are not priorities. • 
not contemplate and I kZ!.'low, I worked for Sam irvin for 

a long time-- did not contemplate a distinction bet",een 

violent and nonviolent crimee 

MR. ARMSTRONG: That's all I'have. I would just 

comment that the career criminal program that we discussed 

previously is also part of your design and blueprint for 

justice 'in the 70's and the 80's. And from a state prosecu-

tor vlho has benefited directly from I.lEAA with a career crim­

inal program, I thank you, and ~:E just wish that the federal 

government would have more funds available .to other state and 
\::. j/ 

local prosecutors SO that they could implement a career 

criminal program at the local level as opposed to the federal 

level. 

And I think that you probal?ly share that. same 

opinion. 

MR. SAl'iTARELLI: Amen. 

CHAIRl-1AN HARRIS: Mr. Carrington. 

(I MR. CARRINGTON: As is usually the case, ~tr. 
\ ii 

santarelli's verbal flourishes lea.ve me somewhat a'l;lestruck an 

breathless, to the extent that.I feel it ,vbuld be actually 

presumptuous of me to ask him a question, so I'll pass. 
'J 

CHAIRNAN HARRIS:
0 

Well, I can, Mr. Santarelli. I 

. 
_ have a fe,v questions for you. I'd like to get your judgment 

on a fe,,' things that we've been'" tall;:ing about. Since you 
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have seen the criminal justice system from inside and out 

now, we have ,been talking about the area of posse comitatus, 

and ~nlisting the military in, law f en orcement, specifically 

airborne and waterborne craft' for narcot~cs' d' ... ~nter ~ction. 

Do you have any thoughts on that? 

l1R. SANTARELLI: Being a semi-expert on that 

subject, because of my four years' responsibility for the 

District, of Columbia, has led me to be a d f e endant in the 

,Hay Day 'cases , yea, until this year, the ' case be~ng filed in 

1970. Thank God the Justice Department defended my interest 

in the matter, or I \ ld h b 'lOU ave een bankrupted defending 

myself. 

The posse comitatus statute is clearly inadequate 

and has never been rev; d b ... ewe su stantially ",ith an idea of 

changing the la\.,. Countless hours are spent at the Departmen 

of Justice ''lith numbers of high level people every time there 

is a problem with respect to that,' the D epartment of the Army 

and the Assistant. Secretary of t~'~ W:: Army and the General 

Counsel of the Army, and 'the Deputy Attorney 

associate deputies, trying to ~vorJ:: out a game 

and every event. An outrage. 
o 

General and his 
f l pla~for each 

The reason that no one h:as. ever '$ reviewed it is it's 

just simply considered too controversial. Ny own feeling is, 

plunge ahead • Tha t should be rev': 'e~"ed , ,,::'ln, d a . I' ... n .__ recomme:hdat~on 

to clarify that, and, to use the pa~"ers of ... :th~b mi Ii tary • 
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Now, ''lith respect to narcotics interdiction, I 

don't know exactly what that means. At least withfrespect 

. shar~ng, I think that tliat's a viable to the intell~gence • 

consideration. 

CHAIRMAN HARRIS: Second, with regard to fugi.tives, 

, a recornmendat~on to make the apprehension we are consider~ng • 

have' already been documented to have committed of persons ''1ho 

crimes and are in fugitive status a higher priority. Do you 

on whether or not that sounds like a sound have any thoughts 
II 

investment of resources:?;? 
1/ 

,r.:' 
MR. SANTARETftLI: 

! 
of the highest priorities. 

Indeed, I do. ~ I cqnsid~r it one 

The misdirection of the FBI away 

from performing that vi~lal function for the states is somehovl 

a mistake and should be rectified. It should be one of their 

. 't' They should be in the fugitive business. highest pr~or~ ~es. 
<C.\ 

CHAImIAN HARRIS: Third, do you have any thoughts 

on a more appropriate -- ''1hether there ought to be a more 

, , f the criminal la,'1 enforcement appropriate organ~zat~on 0 

function within the federal government? 

MR. SANTARELLI: Do I ever. I don't think we have 

enough time to go through all of that. I have. made my Vie'i'lS 

known. to the present leadership of the Departme/=<\f Justice. 

And I , ... ill go intO':"that ''lith you if you 'l7ant to. Nhat in 

particular are you referring to? 

CHAlru·1AN HARRIS: Nell, tvm areas. As between' 

-, 
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the Department of Justice and the Treasuryp~partment there 
f· 

2 ought to be changes, or whether it is appropriate to ha,ve 

3 two cabinet officers involved in law enforcement, and if you 

4 were to recommend changes, for example moving some T~easury 

5 functions to the Justice Department -- well, let me see "'hat 

6 you think about that before I get 'to the second level. 

7 l1R. SANTARELLI: I also bear a permanent scar on 

8 that subject. In 1973, for four months I 'l7as appointed the 

9 departmental representative on a high level four-man committe 

10 designed to do exactly that. I don't,;:nind telling .you the 

? 11 othe:c members ",ere controversial. One 'l7as Bud Krogue and the 

12 other was Ed Norgan, who subsequently served some jail time 

('1~'\ 
V 

13 

14 

for the backdatin~ of the Nixon documents. The fourth was 

Mr. Mark Alger, the senior Justice employee of the OHB. 

15 We ",reslted with that problem for- four months and found 

16 that the recommendations we were prepared to make unacceptabl 

17 to our bosses., The Attorney General wanted to have it all 

18 shifted to the Department of Justice, and I think ",e agreed 

19 \-/i th him. The Secretary of the. Treasury I \'1ho was then Hr. 

20 Geo:(~Ifa Schultz r did not •. And the lobbying campaigl1 on !-1r. 

21 Nixon produced not much of a change. 

22 I \l7ould suggest that you look at the records of tha 

23 task force .in 1973 and utilize ''1hat little benefit you might 

24 get from it. It 'l7as thoughtfully and carefully done. 

25 Ny O'iofn vie\'l is that the dichotomy of interest 
I) 
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1 
. h' dance to law enforcement, 

between those t,\,;o agencies ~s a ~n r ' • ,(.t/.;\ 

2 
and that the concentration of law enforcement in a single 
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I myself am troubled to see the 
agencies is desiraJ:;>le. .' 

Yea, even to this 
proliferation of it in other agencies. 

and 
T\1;ldlife Service of the Interibr Department 

day, the Fish t'I .... 

, . Congress to empower it as a general felony 
has a bill If'j;'. 

to g'o about e;nforcingthe game la,\1s of the 
arrest agenpy, 

united States, in the nature of FBI agents or DEA agents." 

. . the Interior Depa~tmen't.\" <r?fficials 
And can you l.mag~ne ",JI 

.. a fully fe16nized law enforcement 
adequately supervl.sl.ng 

There isn't a la't7yer in the place over the~e". that 
agency? 

has any criminal law experience. 
Civil liberties considera-

tions? ~ I' nf terribly concerned about that. \1 
,;:) ~ ;, )\ 

l' d t' . clea;t:ly orle of the is'sues 
:_, I ,;t:,bink conso l. a l.on l.S c/' 
- cC __ ) 

h I don't see it as a pkimary 
that you',laddress, althou9 

(1'1" 

prior~ty in the problem of violent crime in runerica. 

CHAIRHltN.'HARRIS: I only have one more question. 
17 

\\ 
""0'1; "? The hour is getting late, so I'll ask you -- I saved an easy 

Nhat are your 

.' 19 
question for last., a~d th~t is gun control. 

e: "" d ',S', 4tuat' ';on, and what an app.ropriai:e,. vie\vs on the Llan gun ,... . ... " .,'/ 
20 

" 

o1TATEI'LI r don't feel, that there is an HR. SAl'! ' .J . : ' 

attack dn, handguns ought to be? 
21 
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and self-defense firearms, we should try sOI'l1~thing else 

first. We have not tried mandatory penalties of a substan­

tial nature for the criminal misuse of a firearm. Everybody 

'who comrni ts a crime \,li th a firearm should be facing 15 years, 

straight time, bang. Then \.;hen that doesn't work, begin to 

talk to me about the invasion of the tens of millions do 

you kno\v that 21 million Americans " paid for a hunting license 

last yea~? That doesn't include the people T,<lho own their 

own farms or veterans of wars, who are exempt under many 

state la)Ols. 

CHAIRNAN ,HARRIS: Judge Bell would ask you this 

question if he ,,,ere here, so I'll ask it in his behalf. 

What would you think of prospectively registering serial 

numbers of guns and not trying to do it retrospectively? 
(') 

MR. SANTARELLI: I th' k th t th . l.n' a at l.S done p~esentl 

under the existing system. Every sa.le of a firearm, commer­

cial transation,'is recorded. And every serial number is 

recorded in the transaction. That's the federal firearms 

dealers system. I myself participated in the drafting of tha. 

statute ir-196S. To police individual txansactions and to 

require them to. be don,; by some government agency strikes 

me as one of the most incredible excesses of governmental 

function that I could think of. The bureaucracy and the 

unfairness of that process, and the avoidance of it by the 

.' 
very persons that you're aiming at, the violent criminal, is 



1 

r: 
~/ 2 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

F (, 

13 

14 

lS 

16 

17 

'" 18 

19 

20 

21 

Ii 
22 

23 

24 

, 25 

230 

just ludicrous. 
Last part of this q~estion. 

CHAIRl-1AN HARRIS: 

What about a waiting 
period, during which time there would. 

of the information provided on the sheet 
be some verification 

t;O the dealer? 
Again, vie have grappled \'lith that 

MR. SANTARELLI: 

~n the '68 consideration and reconsideration of the 
endlessly ... 

of thpt 'really is a seriou 
gun control acts. The workability '"" 

Who checks \'lhat about the applicant. 
question of reliability. 

, T,7hat available factors does he 
The local chief of pol~ce? \Y 

have and what constraints are 
there on him to perform that 

\\ , f t '1 No one has s~t~s ac or~ y 
d\llty in a nonsubjecti ve way? 

ans\'lered that question, and my mID "±-~llect is too small to 
'. 

that isn't, again, a massive 
be able to scale-out a program 

federal expenditure and intrusion into privacy. 

CHAI~~ HARRIS: Anything further, gentlemen? 

" ~'lr. Arms'trong time to think of 
I think I've g~ven ~, 

.. another one ~ 

HR. ARHSTRONG: 11 . t to as'~ this ea~lier. I rea Y mean '" 1_ 

Should '\'le be thinking, ~n ou:)::' federal judiciary system, 

f federal 'J' udiciary , 
about appointments for a:term, 0 our ~, 

such as for example eight years, and then to them 'stand for 

" 1r " that,' s,",eem to be a feasible, idea 
confirmat~on aga~n?~ Does () 

, "'.. ,', 
\) 

\'lith creating ,some accountabili'ty in our federal judicia,ry 
C0 

system? 
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loiRe SANTARELLI: Not without a constitutional 

amendment. We experimented considerably in my dayp in the 

Justice Department \vith the model'that the states use in the 

P:t:ocess of selecting their judges. ~'le came up with \olhat we 

~hought was the best model for the District of Columbia 

system, and that \vas a term of years \'!i th reappointment 

based upon recommendation of a judicial review commission. 

That has been changed since then ~'li th the D. C. home rule 

statute and now is substantially modified. 

The federal, jUdiciary simply probably politically 

bears no tampering. I am more, interested in a definition of 

the term of good behavior{ and the efforts that Congress has 

made in the last few years to accomplish that, than I am in 

trying to waste political energy -- I use the term pejora­

tively, Hwaste H -- consume political energy in trying to get 

a constitution~l amendment on something that doesn't hold out 

the prospect of a significant change or improvement. 

CHAIRr1~.J HARRIS: !'lr. Santarelli, thank you very 

much. It r s be~n very useful hearing your vievls. We appre­

ciate your taking the time and effort to come here today. 

Thank you. 

~1R. SANTARELLI: It's an honor to participate' in 

my old stomping grounds. Thank you for giving me that chance 

CHAIRHAN HARRIS: Gentlemen, I think t~at about 

concludes our Los Angeles meeting. I have for each of you 
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a copy of the recommendations that we agreed to yesterday. 

Welre redrafting one, only in this respect, on the
f 

sentencing 

advocacy -- and I think weIll have it momentarily. On the 

sentencing advocacy, if you recall, Judge Bell asked Alec 

williams \vhether in fact the prosecutorial guidelines now 

in effect spoke to that. And in fact there is some. And the 

recommendation will be changed to, "Ask the Attorney General 

to insure that the guide,lines already on the books are 

enforced. II 

We \V'ill next meet then June 17th in Chicago, and 

w1less anyone has any further business, . the meeting is 

adjourned. 

(Whereupon, at 4:30 p.m., the hearing was 

adjourned. ) 
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