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Preface

This evaluation of the Office o

Hh

the Special Prosecutor oi
Philadelphia was performed under a contract with the Attorney
General of Pegnsylvania in his:dual roles as Chairman of the
Governor's Justice Commission and as head of the Pennsylvania
Department of Justice. A copy of the contract and the letter
proposal on which it was based are attached as ap‘appendix to
this report.

At the outset it should be stated that Attorney General Robert
P. Rane fully cooperated with the evaluation and provided all of
the assistance he had promised and that was requested of him. His
staff was egually helpful in promptly and suppprtively respondéing
to the project's needs.

Special mention must also be made of the unqualified cooperation
received by the evaluation project from former Special Prcsecutor
Walter Phillips and his staff and from his successor, Bernard Siegel
and his staff. Walter Phillips put aside everything he was doing
to launch a new law practice in order to make himself completely
available for interviews.

The evaluation's heaviest demands for records and information
occurred at a most inconvenient time for the ffice of the Special
Prosecutor. Mr. Siegel and his staff were engaged in 2 desperate
fight for survival while trving to maintain their investigations
and prosecutions. Thev were short-handed and overworked. Yet they

good naturedly allowed the evaluation staf?f to cccupy thelir offi

ces

and ¢o through their files ané records at
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One further acknowledgement is necessary. The supervising
jucdge of the +hen sitting November 1973 Special Investigating Grand

Jury, Philadelphia Common Pleas Court Judge Myrna Marshall, gave

invaluable support and assistance to the evaluation. Most important

to the project was the order she signed allowing the staff +o
inspect grand jury records and transcripts. |

The evaluation was pe*formed by 2 small s;aff of six, not all
of whom were emploved on a full- -time basis, on a limited budget of
approximately $56,000 and during a period of five months. In
addition to the principal investigator, Samuel Dash, the project
staff consisted of the deputy principal investigator, Charles H.
Rogovin; the administrative assistant, Sara G. Dash; and three

evaluation staff assistant ts, Jeffrey Blattner, Michae; Lubline and
Mitchell Miller. Each of the staff assistants had previous
investigative experience.

The staff shared their findings with and received ' advice from
five expert consultants: Martin Danziger, . former Director of the
National Institute of Law Enforcement and Criminal Justice of
LZAA; Ronald Goldstock, Executive Director of the Cornell Institute
on Organized Crime; Henry Ruth, former Watergate Special Prosecutor
Edwérd H. Steir, Deputy Director of the Division of Criminal Justice
55 the Department of Law and Public Safety of New Jerseyv; and Charle
vWiork, former Assistant U.S. Attorney in charge of DiStrict of

Lolumbi affalrs and Zormer Deputy Adéministrator of the Law Znfcrcenm

Assistance Administration of +the U. S. Department of CJustize. 2lthou

the stafi received invzluable advice from these expert consultan:s
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findings and recommendations of this report.
The methodology employed in the evaluation is described in
the appended copy of the informal letter proposal. As the proposal

indicates, the peculiar nature of a special prosecutor's office

does not permit an evaluation or measurement of the .work of this office

either in gquantifiable - terms, or against a larger quantifiable'
context. For this reason staﬁistical or social science methodology
was not attempted. Instead, this eva;uation depended solely on

the professional judgments of experienced experts based on their
review of relevant records and interviews of relevant persons.

The f£indings presented and inferences drawn in this report
have, iherefore, not been copied from computer print-outs or
verified by any other method of guantitative analysis. They do
not spring from evidence tested by an adversary process (although .
an attempt was made to obtain information on both sides of a
disputed matter). They represent rather the professional Judgments
of the principal investigators.

The evaluation of the OSP covers its operaticons only during
Walter Phillips' tenure as Special Prosecutor. Bernard Siecgal held
the position too briefly and during too_chaotic a period to permit a
faiﬁ evaluation of his performance. However the Siegel period is

still relevant to the evaluation of the Phillips' office to th
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that it reflects the forces and obstacles with which the office was

stz<f znalvzed virtually all the materials generated DY the OIiice
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-- all grand jury presentments a2né indictments;
/7 == all investigative files; '
- —-= 211 accounts of the office's work in the press;
-~ the transcripts of much of the testimony given before the
® grand juries and of a representative number of the trials
brought by the OSP: :
-- all official correspondence;
-- all the office's payroll records and personnel files;
-- all relevant court decisions;
-- all the grant application and funding data;
-= all accounts of expenditures for undercover operations; and
most of the individual attorneys' non-personal files,

In addition, interviews were conducted, mostly by the principal
@ vestigators of:

-- the two former Special Prosecutors;

—— 23 members of the office's staff;

-- 8 local or appellate judges;

-~ 15 members of the Philadelphia bar:;

® -- the Governor of Pennsylvania;

-- 3 present and former Pennsylvania Attorneys General;

-- the Mayor of Philadelphia;

-- the former and present District Attormeys of Philadelphia and
members of the present D.A.'s staff;

P -~ the Philadelphia Police Commissicner and Internal Affairs Chief;

-- 2 former Crime Commission officials;

-= 3 local reporters:

-=- 3 state legislators:;

-- 3 business and civic leaders;

-- 2 law school deans;

e —— the 1975 Special Investigating Grand Jury;

-- the Chief of the U.S. Department of Justice's Criminal Division;

-- +he former U.S. Attorney for the Eastern District of
Pennsvlvania; and

-- 4 LEAA officials.

g Both of the principal investigators have been prosecutors and

defense lawvers in Philadelphia and are well known to the bench ané

Y

nar and to the governmental, business and communitv leaders of the

@
City. Consecuently, 211 doors were opened to them when they sought

informaticn. It is significant to +his evaluation that officials

who are bitterlv opposed to one another, politically or zhiloscohically
0.
T r2 willing to confide in the orincipal investigatdrs. Thus, it
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the OIfice of Special Prosecutor.

The evaluation DrOJect was conirented with a major dilemma
concerning its use of lnformation it received from grand jury
records 5r investigative filesAof the OSP. To support its
findings ©n the OSP's handling of investigations and cases it.would
ordinarily_be expected to produce the undeilying data it collected.
‘However, many of the investigations or cases are stlll pending.
Because of this, the principal 1nvest1gators believe it is
lnapproprlate and unprofessional (if not a violation of grand
jury secrecy) for them to revea{ any information which night
prejudice future prosecutiens ;findividuals under investigation
or indictment. Therefore, in a number of instances, names and
actual events have not been used ‘in the report,‘ana the facts have
been masked as effectively as possible.

This evaiuation reports unpleasaﬁt findings. Unfortunately,
it does so abcut many individuals +that the investigators ars
. Personally fond of. Altﬁough many officiale believe that evaluations
0f this kind are inherently critical, +he principal investigators and
their staff did not undertake this assicnment merelv to ke ¢critical
share a concern for Philadelphia and a2 commitment +o seeing that

justice is served.

‘sn-nc on, D.C.
bruvary 10, 1277
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mhe Office of Special Prosecutor of Philaceipnisa

Intrcduction

This is an evaluation of a special prosecutor's cffice that no
longer exists. The Office of the Special Prosecu 1tor of Philadelphia
was closed, not because its work had been completed, but because it
was destrbyed by the action of powerful Pennsylﬁania-public officials,
some of whom were targets of its investigationms. This premature and
essentially violent ending compels the posing of gquestions not unlike
+those raised at an inguest: What was the state of health of the
victim? What was the cause of death? Who was responsible? Eowever,
even if supportable answers to these questions can be produced, we
are persuaded that Philadelphians possess neither the will nor the
means to assure that justice is done.

Bieak as conditions may be in Philadelphia, we are not suggesting
+ha+t a single reason explains what happened to the Office of Special
Prosecutor. When we look at the office itself and ask how successiu
it was in carrying out its mission, we must answer that it was largely
unsuccessful. Althouch, as a result of the Special Prosecutor's
activities, a number of indictments were returned bv the g¢rand jury
and some of those indicted‘we:e convicted, the results oi the Special
Prosecutor's efforts to expose and prosecute cases of police and
official corruption were, on the whole, insignificant.‘_The cfiice's

initial mandate was to ferret out police corruption. Yet, i

accemplished practically nothing in this area. The office's impact
on majeor official corruption in Philadelphia was onlv szotty anc




city councilman convicted for an isblated transaction, the Special
Prosecutor failed to bring to trial and convict any high ranking

N
city officials. 1If the charges given “o the special investigating
grand juries were true, i.e. that there was widescale, systematic
corruption by high ranking officials in Philadelphia, then this
corruption must still exist; because the Special Prosecutor touched
only the surface. The recent indictments obtained bv the U.S.
Attorney's Office underscore the continuing existence of corruption
in Philadelphia.

In part, personal and administrative ihadequacies caused the
poor record of the office. Walter Phillips, though a determined
and honest prosecutor, had neither the temperament nor the experience
for the job. His experience as an assistant district attecrney in
Philadelphia and as an assistant U.S. attorney in the Southern
District of New York did not prepare him for the extremely difficult
investigative and managerial responsibilities that are inherent in
directing the development of hard cases of police and officizl
corruption. The staff Phillips was able to recrui:t was even iess
experienced for their mission. Unfortunately, their intelligence,
dedication and integrity coulé do little to compensate for :heir
inexperience.

| Though the defficiencies of the é?ecial Prosecutor's office
contributed to its inability to successfullyv carrv out‘its missicn,
there were other factors, external to the office itself, which ware
overpowering in assuring failurs. These included: the lack of
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practices of other law enforcement agencies, such as the Philadelphia
Police Department, Philadelphia District Attorney's Office, the . . -
U.S. Attorney's Office for the Zastern District of Pennsvivania

and the absence of support from the civic and business leadership

of Philadelphia, the Philadelphia Bar Association, énd thé Philadelphia
public.

This evaluation undertakes to look at all of these factors --
those relating to the Special Prosecutor's Office, as well as those
relating to officials, institutions, organizations and individuals
external to it. Although we have nct been 2ble to examine all the
external factors in depth, wé believe we have been able to identify
the elements which significantly influenced the fate of the Special
Prosecutor. Together, they provide a context in which to view the-
performance of the Special Prosecuter's Office -- a context which
starkly reflects the suirendef to corruption by the fourth largest
city in the country. What happened there has not happened before in

its scope andé significance anywhere in the United States.

THE APPOINTMENT OF WALTER PHILLIPS AS SPECIAL PROSECUTOR OF PHILADELPHIX

On April 1, 1974, Attorneyv CGeneral Israel Packel of Pennsylvania
created the Office of the Special Prosecutor of Philacdelphia within
the.Pennsylvania Department of Justice-and appointed Walter M. Phillips,
 a deputy attorney general to take charge. The title, Special Prosecutor
has accuired a distinct meaning in recent years. When the title is used
most pecople think of the Watergate Svecial Prosecutor in Washincten.
Contrary +“o public belief, there 1s no legal provision in ?ennsylvania.

Zor the appointment of an indepencdent specizal prosecutor. Walter




title of Special DrOSECU;O& added nothing to his powers or authority

ot

as a prosecutor. His authority and independence in that office rested
solely on the discretion of the Attorney General.

The following guestions are significant in reviewing Phiilips'
appointment:‘ Why did the Attorney General create the 0Office of
Special Prosecutor of Philadelphia? How was Walter Phillips selected?
What was his mission? At the time of his selection, what signs and
omens were there for Phillips td read, concerning the likelihood of
his succeeding in his mission?

The creation of the Office of Special Prcsecutor of Philadelphia
was the direct result of a recommendation in the Report of the
Pennsylvania Crime Commission's investigation of police ccrruption in
Philadelphia. This investigation was begun in November, 1971 under
the supervision of then Pennsylvania Attorney General, J. Shane Creame
It provided Democratic Governor Mll ton Shapp's administration with
the opportunity to mount a good-faith challenge to corruption, while
2lso creating a potential weapon to embarrass political orponents --
incumbent Revublican District Attorney Arlen Specter, whose gubernatorz
aspirations were well known, and Police Commissioner and Mayor-elect
Frank L. Rizzo, whose election in November, 1971 createc another
potential obstacle in Shapp's rocad to re-election.

The Crime Commission's investigation had a peak budget of over
one million dollars a vear and a staff of fifty-two investigztors.

I -

These investicators, frequently working undercover, exposed z widescale
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operations, prostitutes, illegal gambling activities and narco
violations. Thev were aided v informers, several cooperative Dar
owners, a "turned" police cfficer and a cooperaztive Iformer opolics

c-zicer.




The Pennsylvania Crime Commission &id not perceive its role
as making prosecutable cases. Ratfer, it sought to expose police
corruption through public hearings and a written report as means
of encouraging further investigation and prosecution by the
appropriate law enforcement agency.

it formally issued its 1400-page "Report on Police Corruption
and the Quality of Law Enforcement in Philadelphia" on March 11,
1974. The principal finding of this report was:

"That police corruption in Philadelphia is ongoing,
widespread, systematic and occurring at all levels in

the police department. Corrupt practices were uncovered
during the investigation in every police éistrict and
involved police officers rancing in rank from policeman

Lo inspector. Specliic acts of corruption involving improper
casn payments to the police by gamblers, racketeers, bar
owners, prostitutes and others are detailed in the report;
more than 400 individual police officers are identified

by first name, last initial and badge or payroll number as
receiving improper payments in terms of cash, merchandise,
sexual services or meals." Report, page 5 (Emphasis added)

Seven areas of corrupt police activities were described in detail by
the Commission:

(1) overlooking licuor code violations;

(2) receiving payments from camblers;

(3) receiving payments from prostitutes;

(¢) receiving payments from narcotics dealers;

(5) accepting bribes from individuals stopped for driving
viclations; -

(6) theft by police officials from unprotected property; and

(7) receiving payments from business in return for extra
police protection.

The report's treatment of the last area (7) and a Commissicn

decision to identify police officers involved by their first names,

last initiel, and badge number, proved to be the undoing 0f the reccrt.

* The fats of these hearings is discussed a+ ©. 12-15.




One hundred fifty-two police officers were named as having accepted
free food from Gino's Restaurants, and another 2,000 were accused cf
so doing. Spckesman for the Fraternal Order of Police and the Police
Department guickly began to call the document the "hamburger report”,
Crawing public attention away from the far more serious charges that
policemen accepted payments from vice figures.

The Crime Commission pointed out in its report that the
Philadelphia District Attorney should not be responsible for the
Prosecution of police corruption cases. It reasoned that the Districk

ttorney depended upon Philadelphia police officers as witnesses andé
as investigators in his regular caseload and would have an irrecon-
cilable conflict if he had to Prosecute Philadelphia police officers
for the corrupt activities exposed in the report. Instead, the
Commission recommended that the General Assembly establish a permanent
statewide special prosecutor's office for police matters. It
acknowledged that in the interim, a special prosecutor should be
recommended by a search committee of law school deans ané appointed
by the Attorney General. This recormendation was worded as follows:

"As an interim measure, the Commission recommends

that the Attorney General appoint a special deputv

attorney general and give him jurisdiction to investi-

gate and prosecute instances of police corrwticn in

Philadelphia. Potential funding 'difficulties and the

need for rapid action in Philadelphia hag led the

Commission to recommend the jurisdiction be limited

to police corruption in Philadelphia. It is absolutely

imperative that the special prosecutor should have not

only the greatest degree of independence possikble under

the law but also should be selected in such a manner that

the public will have confidence in *+he incdependence of +he

special prosecutor." At Repeor:, . 820.

Attorney General Packel followed the reccmmendaticn of the Crinme

Commission. Cn March 13, 1974, he appointed a search committse of ths=




three Philadelphia area law school deans - Bernard Wol<fman of the
University of Pennsylvania Law School; Peter J. Liacouras of
Temple University School of Law and J. Willard O'Brien of Villanova
University School of Law. 1In his appointment letter he asked +he
committee to recommend to him three persons "most competent and
Willing to serve as a'sbecialﬂérosecutor. . . for the matters
dealt with in the Report of the Peﬁnsylvania Crimé Commission."
The deans acted with remarkable speed. They took only five
days to éénd Packel three names for consideration.- They were.
(in alphabetical order): Walter M. Phillips( Jr., Chief of the
Narcotics Unit of the United States Attorney's Office for the
Southern District of New York; Fred Speaker, former'fennsylvania
Attorney General; and James A. Strazella, Associate Professor of
Law, Temple University Law School. The committee added the
fellowing recommendation to their list of ncminees.

- « . Whomever vou appoint as a special prosecutor

should alsc be designated to serve as the prosecutor

with respect to any grand jury investigation of official

corruption in Philadelphia. . . "

Packel, however, made no response to this recommendation.

Cne of the nominees, Mr. Speaker, told the search commit:ee
that he did not want the job. Although Walter Phillips was the
only candidate not well known by the deans, he was not, at any time,
interviewed by a member of the committee in person or in any
extensive manner by telephone. According to Phillips, when two of
the deans on the committee made separate calls to him, i+t was merelyv
o tell him that he woulé be recommenced as a candidate and no:t %o

ask any guestions relating to his gualifications for *he Dositicn.




The deans committee éid not, ané in fact could not, have executed
an extensive search for a candidate within the five days it toock to
complete the task. Perhaps it determined that it did not have Zar +o
look. Walter M. Phillips was an aggressive and likely candidate for
the post. He had grown up in Philadelphia and spent two years as an
@ssistant district attorney in Arlen Specter's office prior to goeing
to the U.S. Attorney's Office in New York. He was recommended by
his supervisor at the U.S. Attorney's Office, a Federal District
Judge in New York and by several prominent attorneys and law
professors. |

Phillips belleved he had alreacdy received all the experience
he was likely to get at the U.S. Attorney's Office. in the Southern
District of New York and was eager to return to Philadelphia. 1In
fact, he had made some earlier overtures to thelPennsylvania Attorney
General's office. In the fall of 1972, Attorney Generazl Creamer had
discussed with Phillips the possibility of his serving as special
presecutor to pursve - police corruption cases which would be gene:ate
from the Crime Commission's investigation. However, Creamer &id not
follow through with the appointment, believing it prema*ure to create
a special prosecutor for the Crime Commission's work.

Later, in 1973, Attorney General.Packel offered Phillips a
Pennsylvania narcotics enforcement position. This time Phillips
declined, believing he had more challenging opportunities to
Prosecute narcotics violators in the Southern District of VNew York.

fowever, Phillips was still seriously considering returning to =x

city. EHe acknowledges an undefined interest in elective office.
The positicn of Special Prosecutor presentadé Phillions with =he
ocportunity to desicn and manage his own investicaticn ané presecuticn




appaiatus. Althoush he had been promoted to a Section Chief's
position in the U.S. Attorney's Office (Narcotics), he did not have
either high-level or complicated management responéibilities in
that job. He was convinced that if given the opportunity, he could_
develop a great office. He envisioned the OSP as a place where yougg
attorneys would ". . . get tremendous amounts of trial experience
and be much better lawyers than they were when they first came.”

Whilé Phillips acknowledged that his early vision of the future
of the OSP suggested the development of an institution, he insists
that he had neiﬁher permanency nor a specific term of years in mindé.
Helstated that whether or not the office became permanent, he
anticipated its survival for at least as ;cng as F. Emmett Fitzpatrick,
Jr. was District Attorney. In the wiﬁter'of 1974, this would have
meant at least three and one-half years. In fact, Phillips' tenure
was little more than half that period. |

From Packel's letter.to the search committee, it is clear he
intended only to have the gSpecial Prosecutor follow up the in&eSti-
gation of the Pennsylvania Crime Commission and to limit his juris-
diction to police corruption in Philadelphia. Packel's present
recollection is that this was his instruction to Phillips when he
appointed him. However, there is no written record of such
instruction. Packel's letter of apoointment to Phillips makes no
mention of what Phillips' areas of investigation and prosecution would
be.

Phillips understood that his initial activities would relzte
to oolice corruption in Philazdelphia. EHowever, he believed that xe
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was also authorized to investigate official corrupticn in
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when and 1f Attorneyv General Packel acgreed to sta che January




1974 Special Investigating Grand Jury*charged by Philadelphia
Commen Pleas Court Judge Harry Takiff. WwWhatever Phillips'
expectations may have been, it ie highly unlikely that Packel
either intended or desired to have Phillips' jurisdiction expagfed
from police corruption to official corruption in Philadelphia.

At the time of his appointment, Phillips had the critical
opportunity to shape the conditions thai were essential for the
continued existence and success of the newly created office.
Eowever, he failed to do this. Any lawyer with experience in
the investigation and prosecution of corruption or organized
crime cases knows these undertakings are extremely complex,
difficult and fraught with pitfalls and pressures. A cardinal
rule follcwed by experienced Prosecutors dictates that a
corruption probe should not be undertaken at all by an attorney
unless he receives at the outset reliable cormitments from the
appointing authority guaranteeing (l) a r=asonable period of time
to do the job; (2) sufficient funding for the duration of the.
operation; (3) an adeguate staff with reasonable salary.end
promoticn provisions; (4) a rigid standard assuring independence
and protection from unwarranted dismissal; (5) a clear mandate as
to the areas to be covered by the inveétigation; and (6) the full
support and'cooperation of the Governor and Attorney General in
seeking and pushing legislation necessary to provide the prosecutor

with the additional tools he may need to fulfill his responsibilities.

nvestigating Grar

* The problem of staZffing the January 1974 Special
Jury is discussed subseguentlv in this report.

* % See discussion at p 22-24.




These initial commitments are critical. an investigation of
corruption is strongest at its beginning when it POses the greatest
threat to those who become targets. At that time the prosecutor's
public image is at its peak and he can demand the full resources ne
needs. Thereafter, his investigations must gradually weaken as

those who are threatened develop strategies to defeat them.

Phillips should have cbtained these commitments from Packel
and from Governor Shapp. For his protection, he should have obtained
the commitments in writing ané through public statements by both L
officials. The very first time that a commitment was broken --
Phillips should have confronted the Governor and the Attorney
General with their written and public statements.

If Walter Phillips was not aware of the need to bind the
Governor and the Attorney General to hard supporting commitments at
the time he accepted the position of Special Prosecutor, he apparently
had learned about it by October 3, 1975, after he had been in office
for about 18 months. He appeared as a speaker before the National
Conference on Organized Crime and told his audience:

"Investigating and prosecuting corruption is by

far the most difficult and frustrating work a

prosecutor can become involved ia. . . In addition

to the difficulties in hiring and just proving

corruption charges, a prosecutor making a serious

effort in this area, is bound to face tremendous

resistence from outside sources. Public officials

strongly resent being investigated, and they have many

friends who are verv protective, if only because they

see themselves as potential targets of investications.”

Phillips advised the Confersnce that in order to successfu ly éeal

with these rroblems, the special prosecutor had o be guaranteed

adecuate resources frcm the becinning. Ee said:




"Are there adeguate resources at the prosecutor's

disposal, that is, what does the law provide in the

way of grand juries, electronic surveillance, immunity

and other important investigative tools? Ars competent

personnel, both legal and investigative, available

to work on the probe? While a yes answer to each of

these questions does not guarantee an indictment and .

conviction of every public official in sight, a

negative response to all would make embarking on a

full scale corruption probe an exercise in futility."

Howevér, Phillips was apparently willing to embark on such
an "exercise in futility." When he met with Attorney General Packel
on March 23, 1974 to discuss his interest in the job, he did not
insist upon the commitments essential for a successful probe. He
accepted the position despite the fact that Packel could Promise
him a first'year budget of only $500,000.00 - a figure Phillips had
reason to believe was four or five times too low - and a staff of
only about half the size Phillips believed he needed. Packel offered

S Own

.J.

assurances only that Phillips could act independently and hire h
staff. He did not discuss any othef guarantees, and Phillips €id not
press him.:

Aéticns by the Governor and Attornev General shortl? before
his first meeting with Packel cave Phillips more reason +to believe
he needed assurance of their complete supgport. in rebruary 1974
Shapp and Packel had undercut the Penfisvlvania Crime Commission's
Philadelphia police corruption probe by cancelling scheduled public
hearings in Philadelphia on the findings of the investication. In
acdition, they created doubts about funding the publication of the

down, however,on the rsrort acopars)
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Commission's £final repcr=+

Secause of heavy Philadelrhia newspaper sressure which characterized
Shapr's interference with the Crime Commissica's prorosaed sublic
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2earings and £final report as a form of "cover-up”.




Phillips was aware of these events. His interest in returning
to Philadelphia had leé hinm to keep abreast of Philadelphia news
while in New VYork. 1In addition, he had had lengthv +alks with
Lawrence Hoyle, the Executive Director of the Pennsylvania Crime
Commission to learn about the Special Prosecutor's job. Hoyle
believed that holding Public hearings in Philadelphia would
be the only way to obtain the public interest and support needed for
the continued investigation and prosecution of police corruption cases.
Although he viewed the final report as an essential record of what
the Crime Commission had done, he did not think it would be widely
_read or could serve as a catalyst for public support.

He complained to Phillips that Shapp's cancellation of the
public hearings'greatly weakened the impact of the Crime Commission.
Phillips was concerned over this withdrawal of support for the
Crime Commiésion by the Governor and Attorney General andé asked
Packel about it at their March 23 meeting. He was not satisfied
with Packel's answer that the puklic hearings had been cancelled
because they would not reveal anything more than could be fourd in
the report, and that they created a risk to the safety of cer+ain
undercover witnesses.

Phillips told us he thought Packel's responses were "fuzzy".
-For that reason and because of the inadequate support Packel had
offered him, he was tempted to withdraw his name £from consideraticn.
He discusseé these matters with Lawrence Hoyle and permi:<ted himsel?
to be reassured bv him. Hoyle urged him to take the job of Specizl
Prosecutor witih the advice that ever if nre ecould nct odtain the funés

and staff he needed in the beginning, he would be able to get +ther
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later frcm the Governcr an




for them.A Hovle toid Phillips that that had been his experience in
running the Crime Commission investigation. This, of course, was
unfortunate advice and Phillipé should not have followed it.

The Governor's interference with the Crime Commission raised
evenémore significant problems for‘Phillips to consider. Shapp's
-and Packel's explanation for cancelling public hearings of ;he Crime
Commission findings were hardly credible. As was. subsequently estab-
lished, the £inal report was clearly inadequate as a substitute
for public hearings.‘ One has only to read the testimeny in the
Crime Commission report taken from police officers, bar owners,
prostitutes, gamblers and Crime Commission investigators to picture
the impact such testimony would have on the pecple in Philadelphia
through public hearings. The Senate Watergate hearings proved
how valuable such public hearings can be in focusing the citizen's
attention and interest on.a major corruptidn scandeal. .

Why then did the Governor put a halt to the Crime Commissicn's
scheduled hearings? There may not be a final answer,'but there are
revealing tracks and traces to follow. Information we have received
shows that whatever enthusiasm the Shapp administration may have had
for the Crime Commission investigation of police corruption in
Philadelphia in November, 1971, had cooled by February 1974. The
- reason for the cooling is understandable. In the early part of the
investigation, Covernor Shapp was confronted with two powerful
rivals who were potential seekers for his office -- Philadelpniz

lstrict Attorney Arlen Specter, and the then Mayocr-elect Frank Rizzeo.

9
'

aArlen Sctecter was knockeé out of the running when the Democratic candida




for District Attorney, F. Emmett Fitzpatrick, whon Shapp had suzported
gefeated Specter,-whom Rizzo had supported. Rizzo had been addi:ziona
weakened earlier that year when he failed a lie detector test about
a patronage squabble with then Democratic City Committee Chairman,
Peter Camiel. Therefore, by the close of 1973, Shapp's position was
decidedly stronger. .

Democratic party leaders who particiated in
the decision-haking during this period have informed us that this
turn of the table in Shapp's favor influenced his decision to stop
the public hearings. According to them, Shapp was a cautious andé
conservative politician who would not unnecessarily embarrass an
cpponent or provoke a retaliatory attack.

Crime Commission public hearings in February 1974 could only
serve to embarrass and embitter Mayor Frank Rizzo. Rizzo was still
a powerful Democratic leader in Philadeiphia, although his recent
losses had made him an unlikely contender for the gubernateorial
nomination in 1974. Thus Shapp may have concluded that Crime
Commission public hearings would be an unnecessary attack on Rizzo
- that would likely engulf him in a political blcod bath in Philadelphia
at a time when he most needed to consolidate his strength in his
party throughout the state. Five davs after Shapp cancelled the
Crime Commission's projected@ public hearings in Philadelphia Mavor
Rizzo sent a leter to Shapp praising him for his handling of a2 strike

by independent truck drivers during the energy crisis. This was

[ R

reportedly the first complimentarv correspondence between the two

men in two vears.




The Januarv 1974 Grand Jurv

The fate of the Crime Commission hearings and report was not
the only.guide for Phillips to understand the nature of the support:
he could expect from the Commonwealth. There was also the status of
the Januéry 1974 Special Investigating Grand Jury investigation. As
we earlier stated, Phillips was aware of the initial limitation of
his mandate to police corruption in Philadelphia, but believed that
he would soon be authorized to staff the January 1974 grand jury.
This would expand his mandate to include the investigation of official
corruption in Philadelphia. Phillips had been informed by Attorney
General Packel that he seriously guestioned whether the January 1974
grand jury had been legally convened and that he had declined
Philadelphia Common Pleas Court President Judge Donald Jamieson's
Tequest to staff the grand jury until its legality had been determined
by the Supreme Court acting on a petition by Packel for a declaratory
judgment.

Phillips &id not doubt the validity of the grand jury. There
was also ample information available to cause him to suspect that
Governor Shapp and Attorney General Packel were reluctant, if not
unwilling, to have anything to do w1th *he January 1974 grand ju

The reasons become apparent from a cursoryv review of the background of

this grand jury.

The investigations charged to the January 1974 grand jury graw
directly from the investigations of the April 1869, January 1971 ané
June 1272 c¢rand juries launched by District Attornev Arlen Scecter.
The April 1969 grand jury focuseé its attention on major construc=ion

in the city including Veterans Stadium, 1506 Market Street, and othe-




Authority. 1Its probe lasted 18 mecnths, during which the jury héérd
over 500 witnesses, made 135 presentments detailing "svstematic violatio
of law among police officers and criminal conspiracy respecting public
business of a widespread nature jeopardizing and demonstrating public
security." |

The criminal activities uncovered by that grand jury were
extensive. It recommended the indictment of 15 individuals,
including a former city records commissioner, a city planning
commission member, and a former chairman of the Phﬁlaaelphla
houSLng Authority, as well as 19 city firms. However, a number of
resulting indictments were later guashed on technical grounds and
scme cases were dismissed prior to trial.

The January 1971 grand jury probed narcotics traffic in
Philadelphia. t led to 32 convictions, mostly of low level
drug pushers, and spawned the June 1972 investigating granéd jury.

The June 1872 grand jury was charged to investigate (1) narcotics
violations (2) liquor violations, (3) illegal cambling engaged in
by certain individuals in organized crime groups, (4) smuggling
operations engaged in by emplovees of the Department of Revenue,
Bureau of Cigarette and Beverage Taxes of the Commonwealth of
Pennsylvania, (5) police corruption, (6) solicitation and receipt
of bribes by enforcement officers by the State Liguor Contrbl Board,
(7) solicitation and receipt of bribes by the employees of the Court
£ Common Pleas Probation Department andISQ employees of the Cifice
of the Prothonotary of the Ccurt of Common Pleas, (8) solicitztion and
receipt of bribes by employees of the Bureazu of Professicnal and
Occupaticnal Affairs of the Pennsvlvania Department ol State, and

{9) uneuthorized payroll dispursement and extortion efiocrts ov




sons affiliated with the Philacdelphia Housing Authorit Y. The
grand jury was also charged generally with inves+ticsa lng official
corruption in Philadelphia.

The work of this grand jury continued during the 1973 Distrig
Attorney race. Prior to the campaign,jthe June 1972 grand jurv ha
issued 9 presentments détailing crimes of briberv and/or extortio
invelving police officers, gamblers, and drug peddlers, two city
councilmen, an attorney and building and service contractors.

After the election, the grand jury issued 11 more Presentments
These last presentments described bribery and/or ex:tortion conspirs
involving Democratic city officials and architectural engineering
firms and dairies seeking city contracts; as well aé briberv and/ox
extortion involving state cigarette tax bureau agents, stare pPharma
board officials, state occupational and professional affairs boa ré
agents and city narcotics detectives. Two days prior to Pitzpatric
- swearing in, the June 1972 grand jurv also issued its final'report
It called for another invest tigating grand jury ané *eﬂommnndea that
it be staffed by the assistant district attorneys who had run +he
brevious probe.

Throughout January 1974, Judge Harry Takiff, who had superviseq
the June 1972 grand jury, publiclY'and“privately urced Fitzpatrick
to petition his court for a new grand jury. Fitzpatrick refused to
file such a petition. On January 29, 1974, representatives of two
civic organizations, the Committee of 70 and the Americans for

Democratic Action, Petiticned for a2 new grand jurv and the supersess

cf the District Attorneyv bv the Attcrney General. Two davs latar, o
Januerv 31, 1974,Jucge Takiff Gismissed these petitions ané on his o
mozilon charged the reculzar Jarnuary 1974 c¢rand JUTY to continue orchi;




announced that he €xXpected ritzpatrick to provide the staff for
it.

Judge Takiff charged the jury with Pursuing investigations in
6 specific areas: (1) drug trafficking and drug related corruptien;
(2) corruption related to violations of the liquor code; (3) police
corruption involving gamblers and business people; (4) official
corruption involving bribes pPaid in exchange for professional
services and dairy contracts; (5) cigarette smuggling and related
corruption of tax bureau officials; and (6) extortion by state ang
city officers ang employees of regulatory and law enforcement agencie!
including the Bureau of Professional and Occupational Affairs ang
the State Pharmacy Board. all these investigations had been
commenced by the earlier Specter special grand juries. 1In additien
Judge Takiff added a general charge:

"I therefore conclude and find there has existed within the

reriod of the applicable statute of limitations and continues

to exist in Philadelshia city a system or sSystems of related

Oor similar crimes of official corruption including and in-

volving pavments to influence the discharge of official

duties with respect to decisions, recommendations, appoint-

- ments to official positions and other governmental functions

and activities. . ., I, therefore, charge you to investigate

all such crimes. . . "

On February 11, 1974, the date the January 1974|grand‘jury
was supposed to commence its hearings, Jude Takifsf ordered District
Attorney Pitzpatrick teo staff it. On February 15, Fitzpatrick wro*e
Judge Taxiff and informed him ©f his reasons for failing +o cemply
with the order. Fitzpatrick excressed alarm at the allegedly

permanent nature of the grand jury's investication, which iZ true,

would be illegal under Pennsylvania law (see Shenker v. farr, 332

Pa. 382, 19228). =ze belittlied the resul+ts 0f the three Soectar

¢rand juries and statecd his displeasure wizh Specter's presentman<c-

R . - S - - - - . L SRR T — -
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tremendous backloc remaining from Specter's office and +he Problems
created by the adoption of the Pennsylvania Rule of Criminal
Procedure 1100, which required the trial of defendants within 180
days of arrest. _Finally, Fitzpatrick set forth his belief that a
special grand jury "may be the worst, not the best way to proceed"
with the investigation of corruption.

It is significant that when Fitzpatrick replied to Judge
Takiff and denigrated the effectiveness of the Specter grand juries
and the utility of a-special investigating grand jury iﬁ Probing
pub;ic,corruption, he had been advised by one of his TOp assistants
that exactly the contrary was true. This advice was Presented in
a confidential report Fitzpatrick had ordered pPrepared on the work
of the Specter grand juries. t concluded that these grand juries
had not only been successful 1n developlng major public corru uption
cases and investigative leads but also that the essential incriminat

evidence in mest of these cases was obtainable only thrcugn the use

cf a grand jury.

On +the same cay that Fitzpatrick sent his letter to Judge Takiff,

the President Judge of the Cour:t of Common Pleas, D. Donalg Jamieson,

acting on Judge Takiff's Tecuest, and pursuant to section 907 of
the Administrative Code of 1929, 71 Pé §297, reguested Attorney
General Packel:

"To assign and/or retain and emplov a special attorney

Or attorneys to represen+ the COﬂnonwealth and cerform

&all of the ma ters which were the subject of uucce Takiff's
order. . .

fdowever, as we have mentioned above, Pacrel refuseé :o s=z
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This was a strange position fcr Packel to take. Af:ter appointing

a2,

'_l.

a special prosecutor to in&estigate police corruption in Philadelpn
Packel should have welcomed . the opportunity to provide his new deputv
with the investigative advantages and clout of a special grand jury.
He should not have been seriously concerned about the validity of

the grand jury. t was unlikely that the Supreme Court would accept
Fitzpatrick's argument made to Judge Takiff that the January 1974

grand jury violated the Court's admonition in Shenker v. Harr against

& permanent grand jury investigation. The January grand jury was a
newly constituted grand jury even though it was carrying on investi-
gations conducted by prior grané juries. No Pennsylwvania court had

applied Shenker v. Harr to successive grand juries.

Even if an attack on the January 1974 grand jurv was based
on a contention that successive grand juries conducting similar
investigations created the same evil of & permanent grand jury con-

demned by Shenker v. Harr, Packel should have concluded that the likley

response ¢f the Pennsylvania Supreme Court would be that the grand
jury was valid beczuse there had been a separate jucdicial :e-evalﬁation
of the legal and factual reguirements necessary to support its

creation. Indeed, the Pennsylvania Supreme Court later specifically

so held in the case of In Re: Investication of Januarv 1974 Philadelohia

City Grand Jury, 328 a. 24 485 (1974). Although this case was
decided some months after Packel had to make his decisicn about +he
January grand jury, its findings were not surprising.
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groundé that Judsge Takiff acted on his own motion in charginc th




the Attorneyv General or another appropriate petitioner. However, no

Pennsvlvaniza case has ever held such a petition was necessary. The

landmark Pennsvivania decision in Case of Llovéd and Carpenter, 2 pa.

L.J.R. (Clark) 188 (Phila. Q.s. 1845),'specifically referred to
criminal courts "of their own motion" charging grand juries to conduc
special investigations. The Pennsylvania Supreme Court also made thi
point when it later upheld the January 1974 grand jury in In Re:

Investigation of Januarvy 1974 Philadelphia Citv Grand Jury, supra.

Ordinary legal research by Packel would have disclosed the same
Pennsylvania lega; Precedents upon which the Supreme Court relisgd.

If Attorney General Packel had really been enthusiastic
about launching the kind of investigation of official corrupﬁion
in Philadelphia for which the January 1974 grand jury had been
charged, 'he would have seized upon the opportunity to staff this
grand jury with a special prosecutor, confident that he woulé not
be running much of a risk that the grand jury would be held invalig.
But Governor Shapp and Attorney General Packel no more wanted to
work with the January 1974 grand Jury than Fitzpatrick did -- and
apparently for the same reasons.

The January 1974 grand jury began as a continuation of Republican
District Attorney Arlen Specter's grand jury investigations of Public
officials in the Democratic administrations of the state and the
city. Governor Shapp could hardly have wanted to be saddled with this
grand jury probe of his own departments énd subordinates, Particularly
if he believed +hat the motive behingd Specter's investication was

partisan opolitics.




Fitzpatrick avoided the January grand jury because of similar
conéerns about continuing Specter's assault on Demccratic office
holders. However, in March 1974, he sought to assert jurisdiction
over the Crime Commission's charges of police corruption by £iling
his own petition for a special grand jury with Philadelphia Common
Plea Court Judge Charles P. Mirarchi, Jr. At the hearings on
Fitzpatrick's petition, Packel objected to the empaneliné of a new
special grand jury to investigate police corruption. He informed
Judge Mirarchi that he was superseding Fitzpatrick and would appoint
a special deputy attorney general to carry on the police corrupﬁion
probe recommended by the Crime Commission.

Judge Mirarchi rejected Packel's objection ané his notice of
supersession of the Philadelphia District Attorney, and granted
Fitzpatrick's petition . Packel filed a petition for a writ of
Prohibitien against the Mirarchi grand jury in +he Supreme Court
oI Pennsylvania.

The Supreme Court granted Packel's writ of prohibition agzinst
Judge Mirarchi principally because it founé no need for two grand
juries to investigate Police corruption in Philadelphia. The Couxrt
said that one grand jury -- the January grand jury =-- had beeﬁ charged
to investicate police corruption and that the Attorney General of
Pennsylvania had, with the blessing of the District Attorney of

Philadelphia, superseded him in the investigation to be carried out

by that grané jurv.

*He had earliexr filed a petition he Supfeme Cours:
7

t
anuary 19

&
Judgment on the validity of the y 4 speciel grand jurv, whic:
naé been denied by the Cour:t on the ground that Packel was only asking
ot authorized to give,

for an advisory ovinion which the Cot=+ was n

e dn

(Packel v. Takifs, 321 2. 28 4249 (1372)).




When Packel had originally filed his petiticn agalnst thé
*arcn‘ grand jury, he had expected Fitzpatrick to defend +he jury

before the Supreme Courtlon the grognd that the January grand jury
was invalid. To his surprise, Fitzpatrick tolé the Supreme Cour:
that he was not contesting fhe validity of the January grand jury.
Packel realized that without an objection from the District Attorney
of Philadelphia, the Supreme Court of Peﬁnsylvania would not declare
the January grand jury illegal. He could no longer resist the
reguest of Presideq; Judge Jamieson to staff this grand jury. |
On May 1, 1974, he finally wrote to Walter Phillips and instructed
him to staff the January 1974 grand jury. He told him to expand
his 1nvest1gatwon to include official corruption in PhlladeTrhﬂa.
A few days later Packel wrote to President.Judge Jamieson informiné
him that the Office of the Special Prosecutor would, in accordance
with Judge Jamieson's request, staf; the investigation of corruption
in Philadelphiaz being conducted by the January grand jury.

chever, Packel did not seek to provide Phillips with a lérger

or more £funds for hls'mmdyexcanded responsibility. In light

Fh

staf
cf this background, the conclusion is lnesca:able that although
the Shapp administration had been pushed intoApursuing Arlen Specter's
investigations, it was not willing to cormit much in the way of
' resources for the task.

Wélter_Phillips could not have been oblivicus +0 these events
when he agreed to accept the vosition of Special Prcsecutcr. He

should have realizeé that his mission was hopeless if the Ccmmcnwealthr!




with his meeting with Packel, Phillips was willing to trust him ang
camble on increased Support from the Commonweal:h as he got underway.
Although Phillips' decision reflects on his judgment and qualification
for ﬁhe pPosition of Special Prosecutor, the wqefully inadeguate
support given him by the Attorney General reflects even more on the
Shapp administration's conspicuous laék of commitment to investigating
official corruption in Philadelphia. Indeed, it may be that no
Prosecutor, regardless of his experience or reputation, could have:

extracted the necessary commitments from the Commonwealth.

Recruitment, Orcanization angd Investigation

Public Prosecution in the United States is long on tradition
and mythology but short on professionalism. Nearly all Prosecutors --
whether elected or appointed -- are products of partisan politics.
Many assistant prosecutors are selected on the basis of partisan,
pdlitical sponsorship and regard their offices as criminal litigation
training schools and/or a springboard to elected positions cr the
judiciary. |

With limited exceptions at Federal and State levels, public
prosecution is net a career activity. Tew offices retain a cacdre
of professional prosecutors which remain in place when the admin-
istration of an office changes from pérson to person or party to
party.‘ Even fewer have established a real tradition of nonpartisean,
effective public corruption investigation. Best known among the
small group which has done éo ére the Office of the United States
attorney for the Southern District of New York and the New Ycrk
County District Attornev's OZfice (Manhattan). iore recent
acditions include +the Office of the United States Attorney for jew

cersey and the Attornev General's 0OF




There is a tendsncv, perhaps ‘inevitable, among assistant
Prosecutors serving in such offices -- as well as alumni -- to
regard his or her office as the paradigmf Walter Phillips
believed in the perfection of the Southern District's United
States Attorney's Office. ~Much>df what he did or failed to do as
Special Prosecutor in Philadelphia was a'consequence of his
experience as an Assistant United States Attorney in the Southern
District of New York from 1968 to 1974.

Although he has been out of public prosecution since his
dismissal as Special Prosecutor, Phillips presents himself as
though he were still one of that small, national group of career
Public prosecutors. Although he served for two years as an
assistant @istrict attorney in Philadelphia under Arlen Specter,
before working in the Southern District, he invariably refers
warmly to the latter experience and virtually ignores the former.
de is justifiably -- but perhaps excessively =-- impressed with the
label of a>"fcrmer Southern District Assistant.” Phillips'
preoccupation with the prosecutor model with which he was most
familiar had important implications for the operations of the Office
- 0of Special Prosecutor.

During many hours of personal intérviews, Phillips reiterated
his admiration for the Southern District model. He noted that
his intention had been to replicate that office as closely as
Pessible in Philadelphia. This reflects a misconception by Phillips
¢ his new role. Initielly he woulé have to conduc:t a major
investigaticon, rather than Prosecute cases already mads. ' A more

t model for him £2 have followed woulé have been the Mankha<t+«zn
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as well as prosecution.

Phillips anticipated that he would be responsible for +the

investigation of becth police corruption ané public corruption in

Hh

Philadelphia. While acknowledging ablack of familiarity with

what would actuallyébe required for those tasks, he was well aware
cf what a Special Prosecutor investigating corruption in the
criminal justice system of New York City was starting with;

forty attorheys and 100 investigators. New York City is roughly

four times larger than Philadelphia in terms of population. A rough

ratio cf four to one would have meant that 0OSP should have
started with ten attorneys and twenty-five agents. Because its
mandate was broader than its New York counterpart's, including
police and all public corrupticn, rather than just corruption
in the criminal justice field, it should reasonably have haé a
larger initial personnel complement than the one in New York;

Phillips' lack of personal experience in developing ané
operating an investigative and prosecutive capabiiity can be
-excused as a function of his youth. Yet, his apparent failure
to seek advice on staffing from persons who had had similar or
analogous experience is difficult to rationalize. To the un-
initiated, the $500,000 budget offered-him by Packel may appear
-to be sustantial to support police and public corruption investicaticns
in Philadelphia. Upon closer examination, however, it is far less
generous than it might seem.

Investigative acents with skill, experience and commitment

m

tO WCrX in this area are in short supply. Tew state or urban polic

departments emplov mere than a nanéful. These personnel are usuallw

s s 3 == = 3 - . $ - A T D =
found within the ranks of Federal agencies; r.2.I., D.E.A., I.2.58.,




etc. Salaries for Federal investigators tend to be substantially
nigher than those at local or state levels and their benefits are
more attractive. Therefore it is not surprising that the per man
year cost for such agents is twenty-five thousand dollars or more.

Like their investigative counterparts, the number of zttorneys
experienced in anti-racketeering and anti-corruption work is guite
small. IlluStratively, in the summer of 1976, the Organized Crime -
Institute of Cornell Law School was able to identify less than two
hundred such persons working full-time in state and local gcvernments
There were perhaps 125 more such attorneys in the Federal service.
Prosecutors experienced in the areas of interest to Phillips and
willing to relocate for jobs of indefinite duration command annual
salaries cf $30,000 or more. Without belaboring the point, the
budget for the Office of Special Prosecutor was inadecuate.

Capable personnel of the type'Phillips wanted to stzff his
office -- and should have had -- must ordinarily be recruited
from service elsewhere. While salaries are one constraint,
indefinite tenure is another. Few qualified investigators or
attorneys are disposeé to change jobs when tenure is ﬁncertai;.
That indisposition is not a function of hyper-sensitivity to job
"security. Rather, it is a2 realistic view == tempered by an institu-
tional skepticism -- abou; the cften transitory cbaracter of many
"reform" efforts; especially investigations of police and public
corruption. To a larger degree, Perhaps, than salary, Lhis factor

presented a greater recrui:ment obstacle for Phillips than any

other. Tco few "fast cgun" lawvers were willing to come to Philadelph

.

to werk in the face cf this uncertaintwy.
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Neither the Philadelphia District Attorney nor the Pennsylvania
Department of Justice have developed traditions of vigorous and

effective corruption investigation and Prosecution. Under former

e}

District Attorney Arien Specter, a series of investigating graﬁd
juries had heard testimony and issued various presentments unaer
the guidance of a small group of assistant district attorneys.
Phillips' assessment of that effort apparently persuaded him that
;t would be inappro?riate to hire those assistaﬁts for his own staff.

Having ruled cut the Specter grand jury team, and in the
absence of other assistant district attorneys with substantial
investigation or trial experience in his areas of responsibility,
Phillips was compelled to look elsewhere for sta<f. |

His first recruiting effofts were directed at the pool of
former colleagues in the Southern District. For the reasons
noted above, as well as the sense scme of these lawyers had that
Pennsylvania's legal constraints upon evidence gathering made
successful exacution of the Phillips mission highly unlikely, he
cculd not recruit the pecple he wanted. Whether or not the
particular lawyvers he solicited in the Southern District would
nave performed mores effectively than the staff finally hired can
not be established. What is clear, however, is that the attorneys
-Phillips &id recruit were essentially "green"; inexperienced in
investigative work, grand jury presentation, complicated pretrial
manuevering and trial work. |

Phillips' efforts to recruit amcng the Watergate Specizl

Prosecutor's stafi were eguallv unsuccessful. Philadelphia,
unfortunately, is not as alluring as 3cston or San Francisco,
and salaries coffsrad bv Washincton law firms for Cox-Jawerski-ura




Discussions with Nick Scopetta, Commissioner of Investigation

in the City of New York, did not produce any cancdidates for Phillirs.
Rlthough Scopetta contacted each of the five District Attorneys in
the City in an attempt to generate interest in the OSP, his efforts
were unprodudtive. Phillips communicated with Henry Petersen, then
Assistant Attorney General in charge of the Criminal Division of the
United States Justice Department, but could not secure any candidates
for his staff. A conversation with the then Chancellor of thé
Philadelphia Bar Associatibn about borrowing experienced trial
lawyers from some of the City's large firms was ecuzlly unproductive.
In fact, the only cdncrete suggestioh he received was to place

an advertisement for lawyers in the Legal Intellicencer.

While Phillips may have been somewhat misguided in his
focus on recfuiting experienced trial léwyers =~ since he had an
ecual if not more compelling need for attorneys skilled in
investigation -- the disinterest of the former Chancellor is
instructive. There was Precedent for the large Philadelphia law
firms to "lend" personnel to a Public service effort. During
his first term as Distric+ ttorney from 1966-70, Arlen Specter
sought and obtained the cooperation of a number of large firms
to secure some of their yvounger attornéYs for his staff. It had
been understood that they would return to their offices and
careers in the civil field when their public service was completad
after a few years, wrguakly, law firms saw less advantage ZIor
their young lawvers or the firms to permit their lawvers o

t of puklic corrustion invelving the
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Although Phillips' efforts to recruit Prosecutors experiencad
in anti-corruption work were unsuccessful, he digd hire severgl
lawyers who had worked in the Philadelphia District Attorney's
office during Arlen Specter's regime. They left the étaff ralatively
early in its existence. However, Phillips received a large
number of unsolicited applications for attorney positions with the
OSP, although none fit the profile he had in mind when he accepted
his appointment.

Of the attorneys Phillips ultimately hired, at least five
nad experience with Public Defender gffices in Philadelphia and New
Jersey. The man he finally chose as his first assistant, Ben
Joseph, was one cf this group. Joseph, a 1968 University of
Pennsylvania Law School graduate, had been a trial attorney for
the United States Civil Service Commission and had investigated
violations of the Hatch Act. Prior to that he had worked as an
assistant public defender in Philadelphia.

Among the other attorneys several had experience in
commercial law and one was a trained accountant. Another
had worked on contract compliance with the Pennsvlvania Human
Relations Commission. Three others had had no prior full-time
legal experience. More +han one third\of the lawvers had no trial

~experience at all. Law schools represented in the staff includedé

in the attornev applicant log whic!

-
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it. Phillips appafs to have been impressed whenever ore of the
applicants had literally been a good "ball player". EHe apparsntly
assumed that the aggressiveness essential +o0 success in some forms
of athletics would carry over to success in investigation and -
prosecution. The evaluators have not been able to find any
research which confirms that hypothesis.

The attorney cadre included one black lawyer. Phillips also
hired two female lawyers, They were given investigative and
prosecution assignmenté during theif terms with the OSP. While
Phillips was cognizant of the need for a skilled appellate or "law
man", since he had anticipated many of the legal challenges with
which the OSP was actually confronted, he was not successful in
recruiting such a person.

While Phillips was successful in recruiting a very capable
Chief Investigator, Wayne Bishop, he had great difficulty in
securing other gqualified investigators. Bishop, a2 former Captair
in the Connecticut State Police, had headed-that Department's
Intelligence Division for a number of years. He hadé a national
reputation in police circles for his work in the organizes crime
field and after his retirement had served as Chief Field Investigator
for the Senate Watergate Committee.

Bishop was described by those who knew him well as hard-bitten,

fair, creative and very demanding of his subordinates. He and Phillips

develcped an excellent weorking relationsnip. Bishep guicklv ezrned
the respect of the agents the OSP was able +o recruit and aToearsd
TO De an excellent choice for the poziticn. Unfortunately ne Zdied

¥

in September of 1974, before the 032 was well lzuncheé.
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WhileAPhillips haé hoped to szcurs experienced Federal acents
for the investigative staff, including some from the D.E.A. with whon
he had worked complicated narcotics conspiracy cases in Southern
District, Ne was unsuccessful. Ee was unable to secure federal
agents, either under the provisioné of the Intergovernmental
Personnel Act or by inducing others to retire from federal service.
Once again, it was salary and longevity that‘caused the reluctance.

Investigative accounting skills are a sine qua non £or the

investigation of Public corruption, especially when the focus

is upon allegedly illegal public works contracts, political
contributions and bribery. Here too, it was almost impossible
for Phillips to secure the necessary expertise. Until October,
1974 when he hireé a2 former I.R.S. Intelligence Agent who had
worked with a Federal Organized Crime Strike Force in New York
City, he had little investigative accounting expertise available.

Shortly after the OSP was created Phillips hired a recent law

school graduate who had a bachelor's degree in accounting and some

limited public accounting experience. 1In July, 1974 a recent
accounting graduate was also hirsd to assist with the examination

of books and records. These three men, and some part-time accounting

- students constituted@ the investigative*accounting capability for

. the balance of Phillips' tenure.

During Phillips' two vears as Special Prosecutor the 0S?
never had more than 15 investigative agents including supervisors.

The cemplement incluéed a youthIul, retiresd Dstective Serceant frem

. - - = - -A W 3 - ias
the New York Ciiv 2Pclice Pepartment, Jonhn Desmeond, who becama Calss
= 3 T -~
~-Avesticator Isollowing 3ishop's Seatd. Des cnd had had lencihy
~nvVestlgative experiencs in the New Verk Pclice Teparitment ang 248




officers hired by the 0SP two had served with the local District
Attorney's Office. None, however, had previously done any significant
police or municipal corruption investigation. 1In addition, this

staff included a former Marine Intelligence Officer with limited
investigative experience, a civilian woman who was converted to an
investigator from a secrefarial position.

Three investigators were former épecial agents cf the
Pennsylvania Crime Commission; two others had had some investigative
éxperience in the Military Police Corps. One agent, with three
years experiencé in the United States Secret Service earlier in
his career, left a job as a claimé adjuster to join the office.
Another agent, in addition to thoge already noted, had worked as a
Prison correctional officer. With the exception of two of +he
former Philadelphia ofificers, the investigative cadre remained
essentially intact éhroughout Phillips' tenure.

A sampling of investigative reports reveals the usual police
prose, with one notable exception. One man's reports‘were remarkably
literate. Upon inquiry = it was determined that he was one of the
former Philadelphia policemen who had gpent several years as a

reporter for United Press International covering municipal

government.




Structure of the Office

Phillips had expected‘to create two sections for attorneys;
one to work on police corruption ané one to focus_upon Dublic’
corruption. He envisioned having two section supervisors who
would report to the first assistant who in turn would report +o
him. 1In reality, he was never able to achieve that objective
because he was unable to hire attorneys with prior experience
He and Joseph made rough allocatiéns of cases among the staff

attorneys consistent with a sense of dual secticns. The division,

e e

thever, was more distinct for purposes of investigative assignments
to lawyers than for trials. Essentially attornmeys handled whatever
matters had to be tried. The criteria for aséignment was availability
rather than a aesignation of subject responsibilities.

The in&estigative functions of the OSP were carried out by
police agents and investigative accountants. The principal
investigative accountant reported to Phillips, Joseph and often *+o

¥y attorney who reguested his aid. The remainder of the accounting

§

staff reported to him. Police agents cperated through a highly
strﬁctured chain of command. This included a supervising investi-
gator and a chief investigator. ‘The chief investigater reported +o
Phillips.

On rare occasions, teams of attornevs and investigators were
formed to pursue particular matters. However, the ordinary mode
of operation was that investigators would work through their
supervisors -- taking assignments and orders from *hem ané repcerting
tc them. Lawyers, on the cther hand, nearly alwavs operated on %heir

owrn, withcut immedizie sugervision. The lawvers could call for




investigative assistance but ordinarily this would be done through
a8 supervisor. Typicallv, some attorneys had favorite agents whom
they would attempt to have assigned to their work.

Frequently, in the absence of an ad hoc team, various agen:s
would work on individual cases. There was a distinct lack of
continuity when agents would do only bits and pieces in a matter.
The lawyers often conductea parts of an investigation without sharing
their findings with any agents. This freguently resﬁlted in the
investigative staff having only partial information or records
concerning an important prosecutien in the office.

The administrative, financial and support functions in the
OSP were the responsibility of an office administrator to whom
Phillips delegated his authority. This administrator reported
directly to him. Before designating the woman who survived his
tenure, Phillips had made two unfortunate selections for the
position and thev had created serious problems in the operation of
the office. However, Nancy Ezold, his final selection whon he

aprointed in November of 1974, did an excellent job.

Relationship With ©OS? StaZi Lawvers

Initially, Phillips was able to maintain a2 high degree of
~morale among his legal staff. He sought to instill in them a
feeling of mission and dedication. He was aided by the fact that
they were fighting a @ifficult kattle against tremendous odés. The
staff, workinc with inadecuate rasources against very strong
cprzonents, wers drawn closer tccether. Their greatest scurce of

. . R e Rimn moites fhad - o
encguracement was +the newsgaper TRIilgcity whnich hailed =eLX progress.




However, Phillips was not an easily accessible or affabls
leader. He remained mostly in his office, alcof from his staff, ang
only communicated with individual staff members on a neeé-to—know
basis. Members of the office were not told routinely what cases the
OSP was pursuing. They knew about their own cases and were able to
learn about some others from their associates. But they were not
briefed about the office's overall strategies or caseload by Phillips
or his deputy Ben Joseph. A number of the lawyers resented this
secrecy. Some respected and applauded it. However, except £or one
Oor two lawyers, the staff could not form an easvy relationship with
the boss.

Here again, Phillips was following the model of the Southern
Distridt. But without the personality, experience or reputation
of United States Attorney Robert Morganthau, Phillips was less than

effective.. His leadership &id not dominate the office. Rather,

each of the bright, young and eager lawvers on his stafs< went his

own way. Whatever supervision there was, came from the warmer and
® better liked first deputy, Ben Joseph. Joseph was +he one who usually
assigned cases to staff lawyers ané provided continuing guidance to

them. Ee also recognized that some of Phillips' acticns or directives

» were considered unreasonable by some members of the s+taff.
. Because of his failure to obtain an appellate chief, Phillips insisted
cn having all written matters concerning OSP cases, including official
" letters, submitted to him for editing and rewriting. FPhillips
acdmits to being fearful that an inaceguately preparsé cr writ<an
document from his office micht be submiited o a cour=.




However it was the view of a numder of the staff that Phillips
rewriting resulted at times in a Poorer, not a better Presentztion.
Apart from the merits, the egos of some of the preﬁd young lawvers
on the staff were clearly bruised. Some of them balked ané came to
Joseph who mollified them by letting them bring their Papers to him

for less intensive review.

Strategv, Tactics and Intelliqence

Acknowledging the constraints to developing an effective
investigative capability, it is nonetheless difficult to understang
the failure to develop a rational pProgram for the development of an
investigative Strategy and the collection and. analyvsis of intelligenc

In broad terms, the missions of the OSP were clear; opolice
corruption and public corruption in Philadelphia. What is unclear
and in fact, has been impossible for us to discern, were the
investigative strategies consciouely determined by Phillips. then

ne assumed office there were two principal data sources upon which

he could have drawn in formulating those strategies; the Peﬁnsylvania
Crime Commission Report on Police Corrzuption in Philadelphia with
its supporting materials, and the presentments issued by a series of
special investigating grand juries examining public corruption
between 1969 and 1973.

Phillips did review the Crime Commission's report and spent +time

th
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at its St. Davids, Pa. offices reviewing materials its sg=a
gathered. He confer-ed there with the Commission's former Exscutive
Director, Lawrence dovie, who had led the lengthy colice corruption

investigation, and with other staff members. He is reportaed, hcwever,

Tclice corrup=ion =favestligation. One significant cmissicn ne nim
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during this early period and throughout his tenure is relevant to
~this issue.

When the 0OSP was formed theVDirector of Fie;d Operations for
the Crime Commission~was David Breen. .He had been responsible
for the work of all the Commission's agents assigned to the
Philadelphia police corruption ihvestigation and was the most

knowledgeable member of its staff in this area.

Breen was aware that most of the Commission's materials were
investigative leads, not solid cases for prosecution. He believed
that many matters were ripe_for intensive investigation, especially
with the availability of anvinvestigating grand jury and'assumed
‘the OSP would follow them_up. For reasons that could not be
clarified, Phillips never discussed these or other m tﬁers with him.

Breen was substantially more than a garden-variety investigative
supervisor. Eis first career was witﬁ the F.B.I. from which hé
retired to take employment with the State of Pennsvlvania. His
last F.B.I. post was Philadelphia where for a number of yéars he

was supervisor of the organized crime program. The F.B.I.'s informan+

and’ intelligence programs have been sufficiently well documented in

4]

- recent years and require no extended discussien here. It is fai to

note, however, that few persons, if any, had more extensive knowledge
oI conditions relevant to the dual missions of the OSP than Breen.
2luntly zut, it is incomprehensible why Phillios ignored such a

Fotentizlly helpful source. -




There is no documentation available describing how, or
even if, strategic alternatives for the OSP were examined. ©No
planned priority between police corruption and public corruption
was established == although it later emerged. The different
manifestations of corruption were neither ranked nor rated. The
potential for impact upon various government systems was ignored
in developing an 0OSP work Plan. 1In short, strategic planning for
the OSP effort was, as far as can be judged, non-existent.

The only strategy the OSP apparently had was one of developing
every prosecution possible, within the broadest definition of the
basic mandate from the Attorney General ané the language of
charges to investigating grand juries. In sum, Phillips opted to
go "headhunting" fér bad guys -- cops and public officials. The
problem, however, was that there was little focus to the eifort.

No evidence exists that the OSP attempted to outline a2 corrupt
system -- as for example, one for the issuance of a particularly
sensitive type of contract -- identifv the participants in the.'
contract award prdcess, and then zero in on that area. The OSP
program.was essentially reactive throughout its life, rather than
aggressively proactive.

Given the seriously restricted evidence gathering opportunities
‘under Pennsylvania law, tactical options for the CSP were more
easily assessed. These includeé the use of undercover agents,

reating a paid informant Program ané the use of grand jury procsss

to compel the prcduction of business records for review o gisclese

evidence of criminal activities, including the cgeneraticn of
suszicious znmounts of cash. Creating an apparently illecgal entarcriss

. : . , L.
uch as 2 lottery or a bockmaking cperation -- +5 provide an
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opportunity for corrupt police to attempt extortion was apparent
considered, but rejected. The idea was OPposed by Bishop ané his
Successor, both of whom apparently felt that such activity would
be per se illegal. Their opposition, while open to argument on
legal grounds, persuaded Phillips against such a project. Trans-
actional immﬁnity was available for some time during Phillips'
term -- until administratively foreclosed by Attorney General
Kane -- and was utilized in a number of cases.

Until a prohibition was enacted by the Legislature in November,
1974 the oOsP sought to use body microphones and body recorders to
_obtaln evidence during investigations; especially where it could
corrcborate the pctential testimony of a cooperating witness.
Throughout its life the OSP sought to "turn" or "£lip" witnesses
tOo secure their testimony against higher-ranked figures in susoect
situations. Much of its investigative activity was directed tcward
this ckiective. Developing perjury and contempt cases was also

conceived of as a means to éxert pressure upon knowledgeable but

hostile witnesses, but due to inordinate court delays, was of cenly
limited utility during Phill ips' tenure. Phillips' efforts +o

utilize the penal provisions of Pennsylvania tax statutes as an

® anti-corruption weapon were consﬁrained by the insubstantial
sanction available in the statutory penalties.
The standard tactics available for corruption investigation
i were reasonably well known to Phillips ahd his chief investigators.
The degree %o which they were used effect ively, however, was limited
» by three factors: legal constrazints, decuate suppor: from externzl
{ agencies and oificials, and the competence of the staff personnei :-




- There was no regular intelligence collections plan(s) at the OSP.

’ Y

Both before field operations began at the 0OSP and thereaiter,
when circumstances could have warranted changes, the existence of
a guality intelligence capability would have contributed substantially
to strategic decision-making. The elementa of an intelligence
program have been well known for some time. Indeed, the federal
government has made available manuals for the organization and
operation of intelligence units since 1970. It has also supported
specialized training for both intelligence COllectdrs and intelligence

analysts. 1In addition there are substantial numbers of former B

[ 1

military personnel with skills in these areas available for

employment.

Early in Phillips' term two emplovees from the Pennsylvania
Crime Commission joined his staff and created the £iling and
indexing system. One left the office shortly thereafter and the
second switched to work as an investigator.

Whether or not the two men who installed the original f£ile
and index system had the capability to up-grade it to support a
sophisticated intelligence program is irrelevanf. They left before
they cculd do this and Phillips never sought to create such a
program.

The intelligence program can be briefly described as follows.

Each investigator collected information relevant to the particular
case or cases he was working. In addition, acgcents were expected

o report ad hoc pieces of informaticn considered relevant to

the office's mission. Newspapers were read ané articles o

late
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A female employee at the 0SP, nominally Head of the Intelligence
Section but in fact an Administrative Assistant, maintained the éo-
called intelligence index and files. These were an alphabetical
file of index cards mounted on a rotating bin. Names,'institutiohs,
locations, etc., contained in investigative reports and news
clippings were indexéd; as well as references to them in trial anéd/or
grand jury transcript. Thus, a particular index card might cohtain
references to specific cases, pPage numbers in case files, angd page
numbers of trial and grané jury transcript.

The Head of Intelligence also maintained the cent=al investi-
gative files. A woman with a strong sense of mission, she kept
tight control over materials. Each investigative jacket contained
Dages numbered serially to make the indexing system coherent.

These well ordered central files contrasted starkly with the con-
dition of the attorney-legal files which are‘best described simply
as a disaster.

The index cards had some utility for an agent commencing
an investigation; they could provide any references recorded
earlier to the subject. Unfortunately, no means were emploved
to discriminate among such references. There was no systen for
the grading of sources as to reliability or for the weighing of the
probability of the accuracy of information. Therefore, an investi-
gator had no way to know which material‘referenced might be
relevant to his inguirv and whether or not the information might be

relied upen. While subsequent references to the same subiect

ct

were recorded the index did not reflect whether new information

confirmed or contrcverted earlisr material.
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The woman referresd to.earlie: as Head of Intellicence was assigned
to work with the cards and continued in that Dosition throughout +the 1i
of the 0SP. Siﬁce she had no specific training for intelligence work
and no informed gﬁidance in managing that function, it is not
reasonable to charge her with any shortcomings. This is especially
true since throughout the life of the office she was never provided
adequate clerical support and had great difficulty keeping abreast

of the routine work flow.

It is unfortunate that no thought was apparently given to
training her as an analyst.or altérnatively, to recruiting an
experienced analyst. The use of even the most elementary tool of
intelligence analysis == the link diagram -- could have contributed
.éubstantially to the work of the 0SP. While it is no doubt true that
agents and attorneys had varving degrees of knowledge and awareness
of suspected corrupt police officers, city employvees and other
persons, there is no evidence of any attempt to chart the alleged
systems of corruption. This deficiéncy had significant implicétions
for making both strategic and tactical decisions.

While prcsecutors are not known for either deep interest or

dedication to the process of intelligence, Phillips' apparent
absence of interest in this area is sué?rising. His work ia the
Southern District was with agents of the Drug Enforcement Adminis-
® tration. Within the federal investigative establishment, D.E.A.
has devoted as much or more resources o the development of &

ed intelligence program than any cther agency. It has
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them in numerous offices throughout the Uniteg States. As Chief

of the Narcotics Section Phillips should have been sensitive to

the tactical and strategic value of an effective intelligence
program. While a traditional case-making focus is appropriate for
an individﬁal prosecutor it is too narrow fer the principal official
directing investigations and Prosecution of a multi-facetegd corruptig
Problem in a large city.

Since the deceésed Chief Investigator, Wayne Bishop, was a .
knowledgeable and sophisticated former police inteiligence commander
it is assumed that hag he lived, this omission would héve been
addressed.  The fact that the deficiency continued throughout
Phillips' tenure can only be explained by his lack of awareness of

how a guality intelligence pProgram could have contributed to the

work of the 0OSP.

Investigative Procedure

Whenever a complaint or tip was received by the office, the
Chief Investigator assigned it to an agent. Initially, the.égent
opened an investigative file ané performed a "background"” investi-
gation on any individuals or companies named. The background check
usually included a credit rating, motor vehicle and orerators permit
checks, as well as compiling biographical information and a listinc o3
associates. However, *his effort was generally unproductive since
the effort was essentially unfocused. The manpower devotad to
Performing these initial surveys would have been mors effectively

emploved if assignad to active matters.

[ ]

After the init:ia step, investicateors repcrted their findincs
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physical surveillance or interviews.

A developing case was referred to the First Assistant who
assigned it to a lawver for follow-up. Thereafter, the assigned
assistant received copies of all relevant'investigative reports
filed.

The assistant determined to whom grand jury subpoenas should
be addressed and gave them to the Chief Investigator for service by
an agent. No systematic attempt was made to inform investigators who
had been assigﬁed to a case about testimony secured before the
grand jury. If additional investigation was necessary, an assistant
made a request which traveled up through channels to the First
Assistant, over to the Chief Investigator and down to an agent who
was then available. The resulting lack of communication between at+<orn
and agents constrained the systematic construction of cases. It
may well have also precluded the development of certain cases.

Because of Phillips' reservations about the creation of recordés,
little of the history of a case's development apreared in the-'
investigative files. The paucity of material in investigative
files is also attributable to the ebsence of regquirements of periocdic
status reports and case evaluations.

A review of the investigative fiiés produced several folders which
" contained only the initial complaint form which had marked the opening

of the investigation. There was nothing else.
g .

)

Intra-office communicaticns were also stifled by the lack of
centralized attorney-case file system. Assistants often placed
memcranca descridbing progress they hiad made in their own ‘Lles, but
no woré of their advances reached +<he investigators. 2Agents rarsiv

received progress remorts freom aticrneys about cases they workeds sn, exg




0S? Cases

The Crime Commission‘developed few cases that were ripe for
~prosecution. This Qas confirmed by an experienced former
‘p:cgecutor, Deputy Attorney General Michael Von Moschzisker.

Before Phillips was appointed Von Moschzisker had been asked by the Attorney Gene
‘Packel to examine the Crime Commission's materials and assess

their pbtential for prosecution. From his review of the cases it

was clear to him that nearly all recuired investigative follow-up
before prosecution. Von Moschzisker's conclusions were communicated
to Phillips in a memorandum dated March 27, 1974.

While the OSP had only a few agents availab;e and little
original investigative work haé been initiated, there were a number
of Crime Commission matters and investigations beguﬁ bv Arlen
Specter's assistants which were pursued. By mid-May subpoenas were
-being issued by the January 15974 grand jury. However, until the
end of August, 1974 a2ll but one matter presented to the grand jury
had originated with either the Crime Commission or with the Spééter
grand juries. The Crime Commission cases covered three areas of

alleged corrupt police activities; gambling, prostitution and

violations of the Pennsylvania liguor code. The OSP £follow-up of
the Specter 1972 grand jury's work involved the State Pharmacy Board,

architectural and engineering contracts with the City, the Pennsylvanisa

» Liguor Control Board, dairv company kickbacks, the State Bureau of
Professional and Occupational Affairs and fund raising by the
Democratic Citv Committee thrcugh its Jefferson Jackson Day Dinner.

Ultimatelv, four police officers and three garntlers were

indicted on a varietv of charces arising from the Crima Cormissicon




were | convicted of perjury. Two officers were accuitted at
trial and two convicted. One of the Crime Commission cases
involved a defendant alleged to be a gambler who bribed police
officers. He was acqu;t*ed by a trial jury

A review of one of the OSP prosecutions result lng from the
Crime Commzss;on S work may provide some insights to the problems
and issues which confronted the OSP. Since the three former
defendants were acquitted, the following synthesizes the allegations
against them. The allegations are not to be taken as facts under
the circumstances. Two of the defendants in this case were police
officers assigned to the Chief Inspector's Sguad -- responsible for
vice control activity throughout the City. The third man was an
alleged gambler. all weré indicted, variously for bribery and other
charges arising fiom a "pad" or pay-cff scheme develored to protect
the gambler's operations.

The cases were developed through the ccoperation of a
corrupt former member ©f the Chief Inspecter's Sgquad who recorded
certain evidence against the defendants with a2 body tape recorder
before the law was changed. Other tape recordings were made by
agents of the Crime Commission from transmissions received through
a body transmitter worn by the cooperaﬁing officer. He gathered
‘the incriminating evidence while working undercover for the Crime
Commission after being confronted with evidence of his own criminalitwv
by Commission acents.

The essence of the scheme between +he four Dpersons, incliudin

u)

the state's witness was a montihly schedule of ravments to him o be

shared with the other +wo officers. A bar owner and enother cambler




were purportedly able to corroborate some of the factua

(24

elements of
the witness's potential trial testimony.

Obviously, the burden of pPersuading a trial jury of the truzh
of particular testimony is increased when the witness is a self-
confessed criminal'; Corroborative testimony from the two other
civilians and use of the tape recordings . would have enhanced the
credibility of the witness. However, one civilian died before
trial and the other, the bar owner reversed his previously:
coopérative stance and became pétently hostile to the prosecution.
Little real effort was expended by the OS? to locate him at the time
of trial and he, in fact, did not testify.

The crucial Crime Commission tapes, upon which the OSP apparently
expected to rely heavily to corroborate Weiner's trial testimony, were
of little value. They purportedly revealed six incidents of corrupt
activity by the defendants. The usefulness of several of.the recordings
had been seriously guestioned by Von Moschzisker in his early review
memorancdum. More important, however, was the fac: that the trial
judge refused to allow four of the six recording to be presented
to the jury, on the grounds they were inaudible. An offer to intro-
duce a £ifth recording was withdrawn by the Commonwealth at trial,
for reasons which are not clear. Thus, only one recording was
-admitted and the case depended almost exclusively upon the testimony
of an admittedly corrupt witness.

OS? agents had consulted with technical experts about improving
the sound qualiiy of the recordings, but were advised that *+he

~

iginal recordings had been made with inferior equizment ané nothing
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confronted the OSP with all the recordings it received from the
Crime Commission.

The civilian bar owner who had cooperated with the Crime
Commission and was a potential witness for the 0S?, apparently
changed his mind when his identity and knowledge of his prior
cooperation with the Commission became known. - This followeddﬁhe releas
of the Commission's Report. . OSP agents learned of his alleged
harassment and_apparent change of heart. Yet, they apparently did
little to encourage his cooperation.v

The case under discussion, Commonwealth v. James Malloy, Fred

Iannarelli and Leonard Cniewek, is instructive for several reasons.

First, according to the Von Moschzisker review, the case against
Cfficer Iannarelli was +he strongest, potential prosecution resulting
from the Crime Commission's 1974 report. . If that opinion was
accurate, and there is hardly reason to doubt.it, little of the
Crime Commissiocn's exploration could or shoulé have been regardegd
as easily convertible for prosecution purposes. Under such cir-
cumstances the necessity for the develcpment of new informants and
cooperative witnesses to make fresh cases for the OSP became an
imperative. The climate of apathy toward cdrruption in the City of
Philadelphia and +he limitations upon evidence gathering under
.State law made that objective extremely difficult, if not impossible.
In a larger sense, the case's history illustrates the
extraordinary delays the OSP encountered in attempting to >ring
matters to trial. Attached as 2Zppendix 2, is a cozy cf the Ccmmon-
wealtn's Answer to Defendant's Motions to Dismiss Indictments Under
Pa. RPule 1100 (which reguires trial within 1350 days of indictment),

. % - - - t ~ P S - . con da S - - - -
in the above case. The rezder's atienticn is lavicac €2 thae matasrial




aprearing as NEW MATTER, at Page 3, et seg. Although the defandan:s

were indicted in July of 1974, trial d&id not occur until April of

1~

976. To persons sophisticated in the world of criminal justice, and
more specifically the criminal courts of our larger cities, the history
of delay and manuevering in this case is disheartening perhaps, but
not surprising. To the inexperienced or naive it may be sbocklng.
For OSP attorneys, this experlence was routlne._

To an objective reviewer, the acquittals are hardly surprising.
At best the Commonwealth's evidence was limited and its probati ]
quality weak. Most surprising, however, is that the case was pursued
at all. Phillips must have been aware that if it was lost, the
ofiice would lose credibility. The trial took pPlace after Philligs
had been dismissed. It is possible that in discussions about
dismissing the case, the youthfuLZ enthusiasm of the trial prosecutor
outweighed the possible disadvantages bf an acguittal. Yet,
dismissal might have been a2 wiser course.

It is neither possible nor even desirable in a report of -
this kind to attempt to comment upen every matter the OSP considereé
and processed. However, selected cases can provide insights to the
operating style in the office, problems encounteered both within
and outside the office and ultimately some explanation for its
. ineffectiveness.

One of the OSP's more prominent matters was the "Metal Thef+ Case.'

4]

Because nine persons were indicted on various charges in the matte

(li

and only four had been tried as of this date, we are very sensizivw

abcout the possibility of prejudicing any defaacdant's rights, as well
as those of the Commonwealth. With that cavezt in mind, rezders

(]

hopelfully will appreciate and indulge the circumspection we hav




exercized in discussing the case. %e have pursued it, nonetheless,
because we believe it reflects various, important aspects of OSP
rprocedures, style apd expertiser——-or the absgncerthereof.

The case began as a "walk~in" on July 12, 1974. Oﬁ that
date, Ira Gregg, a convicted murderer and professional metals
thief told the OSP about a metals +heft and sales ring, which
had allegedly been operating from 1968 until sohetime in 1971 or
1972. Gregg claimed that two Philadelphia detectives assigned %o
a Pawn and Junk Squad had headed the operation. The alleged
cperation, as well as Gregg's motives for coming forward, were
relatively uncomplicated. Valuable scrap and raw metals were stolen
from metals dealers and then sold by prearrangement to metals fences.
A principal outlet for stolen property was purportedly the Metzal
Bank of America, a firm which traded in scrap and raw metals. The
alleged primé fence was Harold Goldberg, an employee of Metai Bank

of America. Goldberg committed suicide prior to trial.

ct
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Gregg's interest in cooperating with the OSP was to secure i

o]
a

help in connection with a recent first-degree murder con§iction b
which he was awaiting sentence. He hoped to have the murder
verdict vacated and then be permitted to plead to a lesser charge.
He also wanted the OSP's assistance with the Federal Parole Board
" regarding a sentence he was serving after conviction for theft.
While Gregg was hardly a rose, he had an excellent nemcry
and made a very credible appearance. t is to be noted that the
entire operzticn about which Gregg informed the OSP nad Been

3 PRy - -
That iavestigatiocn

Gracg ancd several others nhad been convicted in fedaral trizls.




CGregg was interviewed numerous timés after his initial
contact with OSP. On July 23ré and August 24th, 1974 he detailed
his‘various criminal acts and provided identification of his
fellow thieves. One of these Co-conspirators was interviewed ang
confirmed that he hagd been a member of the ring. He further
specifically admitted three thefts in which he had participated.
Prior to presenting the case to the grand jury, the OSP
investigation was limited essentially‘to interviewing Gregg, the
“co-conspirator, and theft victims.  In addition, Photographs were
taken of the locations where +he robberies or burglaries had occurred.
Pursuant to an order by the Supervising Judge, we have reviewed
the transcripts of the presentation to the grand jury which considered
the metal theft case. Since there are still six Gef erdants awaiting
trial we do not feel free to comment specifically about the nature or
quality of the presentations against particular defendants. However,
we believe some general comments are appropriate.
The presenting assistant dié a .competent job in submitting
the available evidence, including the testimonv of Ira Grecg.
We do gquestion, however, the manner in which certain claims ofFf
privilege against self-incrimination were permitted to pass
_esséntially unchallenged. Our reading of the grand jurv record
suggests that in several situations, arguments that the privilege
had been wzived could have been sustained} We noted in o%her
Presentations, in unrelated cases, either an apparent reluctance
tO pursue the waiver argument or the lack of recogniticn that such
a waiver situation existed. Given the lack of exgerience in
¢rand jury investigation of nearlv =211 the attcrnsvs +he cmission

- , . . . . . - - - = - .-
incerstandable, but nevertheless unfortunats. The Drsoblams ware
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compounced by the absence of anvy experienced supervisors, other

nan

[¥e)

Phillips himself. Put simply, there were no trained section leaders

who could run case-by-case tutorial programs for the "green" lawver

2

éndrhelpifheﬁAidéntify ané‘déél with such issues.

The trials of four of the nine original defendants in the
metal theft case commenced on September 8, 1975, and resulted in
guilty verdicts for two men. . A third was acquitted and the fourth
was granted a mistrial. One of the original defendants committed
suicide while awaiting trial; and four others are a&ait;ng the
disposition'of certain pretrial motions. The trial consumed the
period from September 8th to December 15th, 1975 and involved a
substantial commitment of OSP attorney-power. The First Assistant
and two other attornevs worked full time with the case éuring this
period. While we recognize the complexity of the case, we regard
the commitment of three lawyers'as excessive. Further, we are
persuacded that the involvement of one of the three attornevs had
a8 substantial negative effect upon another matter, discussed
subsequently.

It is frankly difficult to accept the justifications cffered
for the major commitment of attorney manpower. We agree that +he

range of incidents, the inter-relationships between persons, and

the number of examinations of witnesses were too complicated for cne

attorney to control effectively. This is rersuasive for the
assignment of a second lawyer. Yet, in addition to the Firss

Assistant -- who was +he Principal attorney at the trial -- the

Presenting assistant zlso participatzd. It is hars to uncerstzndé -
. -~ - ~ - -y 7 . - -~ G . - P R .

the third lawver was necessary. We susgect thet, ags tc the third

iawyer, the casa was rscardeé as a Training oSportunityv: & way s=co




rrovide seasoning for an inexperienced but determined young prcsecutor
This otherwise Pralseworthy idea was'illladvised in an office with
such a small staff.  An unfortunate consequence of that decision was
that another Case regarded as significant by the 0SP? was put in the
hands of attorneys with insufficient experience and knowledge of the
matter.

In the 0SP, an unwritten ope*atlng protocol held that written
materials poten*lally subject to dwscovery, were to be kept to a
minimum. An overly broad interpretation and implementation of the
policy had unfortunate consequences. The absence of periodic
investigative case reports providing recorded Continuity to matters
made it very difficult to follow developments. For an attornev other
than one who had had continuous involvement as a particular matter
evolved, reconstruction of the case was tortuous.

The problem was compounded by the pPerennially chactic state of
the attornev files in the office and the inexperience of the lawyers.
An aspect of the metal theft case illustrates the oroblems. During
the early stages of +hat investication, an alleged co~conscirator with
Gregg was interviewed. He aamitted having participated'inlseveral

crimes with Gregg. At trial this defendant testified that he had,

in fact, not participated in any crimes with Gregg. Ee was not

confronted with his prior inconsistent statement ané no attempt was

Y

magde to lay the foundation for use of the earlier admission as

()]

substantive evidence against him. Arguablv, the lat+ter m Y have been

2 more sophisticated +factic than could reasonably be exdected frcm

- v P T - 4 = .o - - - - - -
attorneys with cnlv limited €xperience. However, the failure =g
9 ! s = 4 . Bl e = -
attemgt ¢ impeach the witness is incomprehensible. Ziithnsr =he
acttornerys just did nct undarszand tmw mo useé such 2 criticzl ciszcz of




evicdence or the files were in Such chaotic condition thas they ware
unaware they hag it. Certainly, with three attorneys assicned +o the
trial it woulg have been Teasonable to expect the identification andé
ready availability of all materials Televant to the Potential

testimony of a defendant ang all witnesses.

of files may appear to be_pedestrian'concerns, the effects op the 0Osp
Performance were real ang negative. Based upon his prior experience
in the Southern District where each assistant maintained his own
case files ~T SYstematically or disorganized —- Phillies hag not
insisted upon either a uniform or Ccentralized filing System for
attorneys. There was no uniformity in case tracking oxr control.
Stafs attorneys were assigned Iesponsibilities for handling‘
specific investigations by Phillips and later by kRis Pirst Assistant,
Ben Josepnh. During the course of their work, attorneys woulg
accumulate reports and memos from the investigative stafsf, legal
documents ralating to Procedural matters -- such as motions, answers,
pleadings, ete. l- and other items customarily foung in case files.
Each attorney hag f£iling Cabinets in or near his own office in which
his files were kept. There wWere no uniform requirements as <O the

order in which these files Were to be stored or as to the Oorcanization

of the individual files. Thus, the location of any particuler legal

==
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cdocumen+ Was a matter Xnecwn only to the attorney assigned

(]

case. If two attorneys worked on the same case, esach woulé hav

his cwn file in his own filing cabinet.




The weaknesses of this style of operation were unders;ored
by the turnover of attorneys or when an attorney was

taken off a case to concentrate on énother matter. Although
uniformity might easily have been dispensed within a smail office,'
there is no substitute for a logical form of organization. A
majority of the attor rneys' files we examined were incomplete
in some respect. Typically, items were found out of order and
opposing motions, Pleadings, etc. were either not matched to os»?
documents or missing from the file.

Since there was no‘numbering or indexing for control of
attorneys' files, no one other than an assigned staff attorney
could kﬁow whether a particular file was missing, or even if it
had ever existed. The former First Assistant had anticipated possible
Problems with casé tracking and centrol and had designed and
circulated a formAto be attached to all attorneys' case files.

It provided for case numbers (possibly a reference to case numbers
assigned‘by the investigative staff) defendant name, charges, key
dates in the case such as bresentment, arraignment, motions, hearincs
attorney, sentencing, and appeals data. We cculd finéd no evidence
that this form, or anything similar, was-ever used.

An illustration of the consequences of such disorganization
was a file which summarized the investigative work of the Phila-

delphia District at ttorney in the matter of alleged corruption
in the award of architects' and engineering,contracts by the cizy.

This file, which members of the lecal staff admitted weuld have been




helpiul in conducting the architec:s' investigation, was found in

one attorney's filing capinets. Although it was normal pProcedure for
the office to use a received stamp on all documents. coming into

the office, this file bore nd evidence as to when it had first céme
into the possession of a member of the Special Prosecutor's stafs.
One staff attorney, who did a significant amount of work in the
architects® investigation, as well as the former chief investigative
accountant, insisted that they had never seen the file. Our examinatio;
of their work product indicated that they had done substantial
independenﬁ work to obtain theAsame information which had been
available in the above mentioned file, as early as two years pfior
to the creation of the Special Prosecutor's office. How much
additional manpower was wasted as a consequence of file disorder
is unknown.

Consistent with what might charitably be called the "decentralized
attorney file system" -- and less charitably, the near total
disorganization of the lawyers' files -- was an inattention ﬁo the
need for case review memoranda by attorneys. With rars eéxception,
attorneys who departed the staff and even those who were reassigned
from one'matter to another, failed to prepare a briefing memorandum
of points for a successor.

As a conseguence, in one matter, the order from a judge to provide
certain materials to a defense attorney was not complied with ang

© was made grounds for a2 no=- guilty

n

the failure by the 0SP to do
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fretrial moticns, “he éefense
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ney moved for the production of ce=tain ¢rand jury testimcnv.
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the defense. 1In additien, the judge wrote to the defense attoraeyv
advising that he would make the materials available to him for review
in the judge's courtroom. The assistant handling the pretrial
proceedings sent a hand-delivered letter to the judge telling him,

in effect, that since the court was making the transcript available
to the defense, there was no need for the OSP to do so.

The defense attorney never in fact appeared at the'pretriai
judge's chambers to review the reguested transcript. At trial he
argued for a mistrial on the ground that the OSP had not complied
with the pretrial order. Uﬁfortunately for the OSP =-- and as was
tco frequently the case =-- the trial assistant was not the same
Person yns hag handled the pretrial broceedings; that attornev had
already left the staff. Thus, the trial assistant was effectively
"sandbagged. " In the absence of a transition memorandum from the
oriéinal attorney, he had not been forewarned abocut the potential
problem of formal non-compliance. ¥ >ther, as an inexperienced
lawyer, nhe did not anticipate the tactic of the defense lawyer. |
This, despite the fact that the defense counsel was well known
among the City's prosecutors as an excepticnally wily and difficul+
adversary.

Phillips insists that the documenéation referred to above -~
‘including the previously assigned assistant's letter -- was in the
case file. Assuming that to be accurate, the failure *o antici-
pate the potential problem must be attributed eieher to the inexperience

©l the trial assistant or the disorder of the file.




AsS noted eaflier, Phillips exhibited a hyper-sensitivity to
the potential for defense discovery of materials in OSP files. His
concern was so extreme tha: even discussiéns of strategy or tactics
iﬁ cases were never reduced to memoranda. Thus, there were no
advisory documents in trial files to provide guidance for successive
attorneys assigned particular cases. This produced confusion and
often conficts between staff attorneys assigned jOlntly to a case.
One such matter was the lnvestlgatlon and prosecution of John
Aleksiejczek, known as the Alec Case.

Once again, a Preliminary caveat is in order. The defendant,
hereafter referred to as Alec, was indicted and tried on charges
of conspiracy to commit bribery or extortion. At the close of
the Commonwealth's case, a Demurrer was sustained to all charges.
Technically, that result reflects a finding by the trial judage
that the Commonwealth failed to present sufficient evidence +o

make out a prima facie case on the charges. We believe that

this ruling was erronecus. A post-trial, internal memorandum
Prerared by the 0S8»? attorneys on the question of Possible appeal
agrees. For purposes of a Demurrer, the persuasiveness of evidence
is irrelevant. The only guestion is whether there is evidence to
support each element of the crime charged. However, the OSP analysis
and our own view is that the trial judce could and should have

granted a mction for z directed verdict of not guilty, had it been

£fer

0

‘o

d. The appropriate ground would have been that no jury coulé
£ind the Commonwealthn's evidence persuasive beyond = reascrablie

dcubt. Thus, an apreal on the technical inaccuracy of the cours

sustaining the Demurrer would have served littls purcose. Ciearly,




motion for a directeqd verdict. We note the foregoing in the interest
of fairness to Mr. Alec who, after all, has not been convicted of
any offense.

The case, however, is instructive on many aspects of 08»?

. - , ! .
operations. The dramatis personae include Alec, a man experienced

in the operation of landfills,. allegedly well-connected with
officials responsible for the award of contracts for the disposal
of solid waste in the City of Philadelphia, and Rocco Molinari, a
Philadelphian who was part-owner of a sanitary landfill located
in southern New Jersey. In ad&ition, there was a retired former
city employee, and an OSP investigator, also named ?occo Molinari.
For purposes of-clarity, the land fill owner is hereafter referred
to as Molinari-owner. The Molinaris were cousins. In adéition +o
various -city oSficials ang emplovees, another>relevant individual
was Molinari's co-owner in the land £ill, %he partner.

The case began when Molinari-owner complained to his agent
cousin about his then unprofitable landfill . ang his difficulties in
securing City of Philadelphia waste disposal contracts. He +0ld the
agent that he had hired Alec, who represented that he could pProcduce
such a contract through his ccnnections as he had done for others.

Alec, according to Molinari-owne:, would work through the
retired city emplovee who had the alleged ability to make the
contract deal which would involve a substantial bribe. The nzmes cf
the city officials which Molinari-owner feported that Xlec was
invoking generated great interest a- the 0SP. While Molinari-ownexr
was at best an unstable Personality, he had made tape recordings
Of various conversaticns with Alsc and thus had partial corrocborz=icrn

Zor the staztemen=s he was attributing to Alec. As the investica




developed, with CSP investigators encouraging Molinari-owner to draw
‘Alec out as much as possible, Molinari became increasingly difficult
to deal with. He was highly neurotic, the victim of a variety of
phobias and subject to wide vq;iations in mood.

As we have detailed elsewhere in this repor+:, the 0OSP -~ and
all law enforcement in the Commonwealth -- had lost authority to
use body bugs. There was therefore no way 0SP investigators could
monitor Alec's representations to Molinari-owner. Since wiretapping
-pad-been-illegal for many years in Pennsylvania, there was also no
way agents could overhear teiephone conversations between Alec andA
the alleged go-between, the retired city employee. The 0SP could,
ané did, however, confirm the existence of telephone calls from
Alec to the retired employee. Since Alec was located at the landé-
£ill in New Jersey and the go-between was in Pennsylvania, telephone
toll record analysis confirmed that certain czlls Alec toléd
Molinari-owner he had made to the retired employee were actually
madg. The contents, however, could not be confirmed. |

In the months following Molinari-owner's hiring of Alec,
and the evolution of the alleged program ﬁo corruptly secures a
$5 million land £ill contract, the potential cost of the geal
escalated. It rose finally to $100,6b0. The OSP investigative
plan was to let the situation reach the payoff stage. Molinari-owner
would then pay the $100,000 (supplied by the OSP) to Alec who wouléd
be arrested and "turned" acainst his cec-conspirator. Ia the

io, Alec weculd then pay his contact, who woulld in turn ke
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rrested anc i1ncduced toO cooperate against the suspect city officizls.
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After great difficulty, the OSP obtained $100,000 in cash for
 Molinari-owner to deliver to Alec. None of the Philadelphia banks
or businesses would cooperate to advance such a large amcunt of
money, ané no federal agency was wiiling or able to do so. The
monéy was finally . obtained from an organization.in New York City.
With the money in hand, the OSP was prepared to strike. Unfortunately
a not-so-funny thing happened on the way to the forum.

Word of the government set-up was leaked and Alec backed out
of the deal. Opinions varvy as to the source of the leak, and
whether it was deliberate or negligent. A;l persons agree, how=-
ever, that the case was effectivély blown. 1In an effort to salvage
something from the extensive investigation that had been carried
out, the decision was made to arrest Alec and charge him with
attempted theft by extortion. The hope was that he could s+ill
be persuaded to coopérate. For that purpose it was important to
arrest him in Philadelphiaz where thers would be an immedigte
ocpportunity to confreont him with theif evidence at the 0SSP
headquarters andé try to persuade him to cocperate. After a2 number
of weeks Alec was located in the city, arrested and brought to the
office.

When first confronted with part.gf the evidence against him
Alec allegedly stated, "You've got me." He asked immediately there-
afiter, however, to contact his a*torney and interrogation ceased.
With the appearance of his lawyver, and the attornev's ccmments :o

him guestioning how long the OSP micht continue to exist and iss

{7

apility to pdrotect him, 2lec declined to cooperzt

H

t is impcrtant %0 note that even at the

arrest and presentation zeifcre & committing magisirate, (Judse




Margiotti on April 9, 1975) the OSP was uncertain whether the
defendant had actually been engaged in an extortion attempt, a
bribery conspiracy, or was attempting to "conﬁ Molinari-owner
out of $100,000. He was held, however, on the charge of attempted
theft by extortion. |

The mattef was présenﬁed to the investigating grand jury where
Molinari-owner and other suspected persons including the retired
employee, appeared as witnesses. Molinari-owner was hardly the
model government witness. His person;lity disoraers had become
more pronounced during the months the OSP had been involved with
him and he was éxcéedingly difficult to deal with. It was interesting
to us that when we reviewed the available files on this case,we
found a report to the effect that in October of 1972, Molinari had
been found mentally incompetent. This finding had been announced
by United Sﬁates District Court Judge Hannum, in conneétion.with
an unrelated federal criminal proceeding. Botﬁ the assistant who
had been involved.in the investigaticn and the grand jury presentaticn
of the case, and the Chief Investigator told us they had no
recollection of knowing that information.

At the grand jury the retired employee pleaded his Privilege
against self-incrimination and the city officials denied any criminal

~involvement. At least‘one aspect of the grand jury examina*ion of
the retired employee must be noted. He responded to certain. gquestions
from the presenting assistant, and then invoked his privilece. We

'find it at least arguabls that at that ocint he had already waived

his privilece. Without alec's testimony against this witnessg --




obviously not forthcoming in the foreseeable future -- there was no
way a conspiracy case could be developed against him. And without
‘this witness'testimony; there was no way to develop‘a case against
city officials, since he was the suspected go-between. Thus,
successfully pressing the waiver argument might have had two
potentially beneficial results. First, if the argument was sustained
and the witness Persisted in his refusal to answer, he could have
begn‘jailed for contempt. Jail might have unlocked his lips and
truthful testimony would, or at,leasf ﬁight have made the case
against thé public officials suspecfed oflcorrupt activities.
Second, the witness might have‘answered falsely and a perjury case
developed. Facing a perjury éharge,the witness might have decided
to ccoperate. Unfortunately, the presenting assistant stated that
he had philosophical problems with pursuing self-incrimiﬁétion
privilege waivers. To which Qé reséond, anti-corruption investi-
gation is a place for strong advocates, not philosophers.

The grané jury recommended Alec's indictment for consviracy.
He was formally indicted on June 6, 1975. The retired emplovee
was named as an unindicted co-conspirator.

As indicated, the indictment charged Alec alternatively with
conspiring to bribe and conspiring to extort. The OSP thesis
‘was that when a2ll their evidence was submitted at trial, the jury
cculd decide which theorv it found most persuasive. Phillips
apparently believed that the case involved a conspiracv +o commi=
briberyv, although he éid not profess an intimate familiarity with
the matter when we intasrviewed him. Ee had been, however, very much

eaware oI Jdevelcpments during the preliminarv investigaticn stace.




He further noted that whén Alec refused to cooperate on the morning
aliter his arrest, he knew that there would be no way to make ﬁhe
potential case against other possible co-conspirators.

It is in the circumstances surrounding the trial of the
Alec case that many of the internal operating p:oblems of the
OSP are best reflected. In what unfortunately appears to have
been more the pattern for operations rather than the exception,
the assistant most knowledgeable'about the case could not try |
it. BHe was trying the metal theft case. The office's most
experienced trial attornev-- other thén Phillips -- Ben Joseph,
was also on trial in the metal theft case. Another assistant
Phillips regarded highly had resigned and refused to extend his
commitment to try the case. By a process of elimination, Phillips
came down to two assistants who had time to try the matter.

In addition to the fact that each had a diff rent and strongly
held view of the case, their persona;ities clashed. Put charitably,
they had substantial difficulty working together to prepare the
case. Phillips recalls several conversations with one of the
two assistants -- the more éutgoing of the pair -- and little, if
any conversation with the other. He could not recallAany discussion
about conflict in proposed trial strategy or mention of any inter-
- personal conflict between the two attorneys. We are satisified,
however, from other interviews that there were serious problems in
both respects. Phillips' operating stylé , his ccmmitment to other

matters he considered more pressing and the absence of anv availzble

| 2aid
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1termediate supervisor contributed to the lack of resolution oF the

|-

roblems.
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-8 tIlai opened with each of the men strongly committed to
inconsistent theories. Needless to say the Commonwealﬁh's
Presentation was a bit ragged. A salient aspect of the goveramen+t's
case, and critical evidence for a possible conviction, were
recordings of conversations between Molinari-owner and Alec,
which the former had made secretly.

Preparing a foundation for the introduction of tapes is not
terribly complicated, but for the inexperienced prosecutors it was a
difficult task. Compounding the problems for the OSP attorneys
was the fact that Molinari-owner made a very difficult witness.
His psychoiogical instability was a constant irritant and he was
less than compleﬁely cooperative. Throughout the trial the dual
theory problem complicated the presentation. One assistant, the
more aggressive of the two, was actually very upset over the
fact that his colleague urged the court, sitting without a jury,
to adopt the theory that Molinari-owner had orlglnally been a
co-conspirator in a scheme to bribe city officials. He finally
adopted that view in his final argument to the éourt which thén
incorrectly sustained a2 Demurrer.

Another aspect of the trial also intrigued us. The tape
recordings contained references to a number of City oficials and,
if true, revealed a corrupt scheme fof-the award of waste disposal
centracts. A comparison of newspaper stories and the trial

transcript shows that in one major newsgaper, the Philacdelshia

Incuirer, transcripts cf :zhe tape recordings appeared immediately

on the heels of it having been playved in the courtroom. Phillips
insisted that cnce a tape transcript had been markeé for

identification, although not formally introduced into evidence,

it became a matier of public record ané appropriate fo- Pudblication.




We disagree with that interpretation on the grounds that althouch
marked for identification,6the transcripts' contents were not in
evidence until admitited as such. Although marked for identification,
evidence never‘admitted would not be part of the officizal record of
the proceedings and would remain under the prosecutor's control.

More significant, however is the apparent conflict between
Phillips' understanding of how the newspaper received the information
in the transcripts and the view of his assistant, as reflected in
the trial record. The assistant indicated that the Inguirer had the
material it printed before it had been marked for idéntification and
‘used at trial. Phillips insisted that the paper received it only
after it had been marked. The time constraints applicable suggest
that in faqt transcript material was furnished in advance of being

marked for identification.

[

In response to a question whether the Inguirer had had a

transcript provided to them other than in court, Phillips

"I don't believe so, no. I think that the Ingquirer
got a copy of the transcript. I don't know whether
they got it from me or whether they got it from (trial
assistant) or where they got it, or how they got a copy
of the transcript. They may have gotten it from me,
but I only gave it to them after I was assured by (trial
 assistant) that it had been marked for identification
a nd was therefore a matter of public record ané was
being referred to."

While Phillips 4insists that the Alec case was pursued out
of a2 hope to "tura" Alec and reach higher into the corruption
in the citv, he does ackncwledge a value in having the public

made aware cf the itape contents. He noted:




"I recognized that if these tapes ever got plaved in

tne public courtroom that there woulcé be perhaps some

newsworthy value to them, given the names that are

mentioned on the tapes and what the people were

allegedly involved in."
He felt strongly that publication of the tape contents was a
legitimate way to let the pecple of Philadelphia know what was
happening in their city, so long as it was a corollary to the
Prosecution of Alec.

The foregoing discussion of the publicaticn of the tape
ranscripts is in no way intended to suggest that Phillips
lacked either personal integrity or a well developed sense of ethics.

We are persuaded of his.conviction about the correctness of the

legal position he adopted as to when such materials migh+t be

legitimately released, although we disagree with him. We are

convinced of his sincere beliéf that the transcripts were not
provided to the press until after they had been marked for
identification. His concern about protecting potential or real
defendants' rights is reflected in ‘the brevity of the presentemerts
his grand juries issuegd.

Wie note the foregoing to sugéest the ethos we believe prevéiled
among the OS? attorneys. Feeling beseiged, harassed ané

victimized by the Philadelphia "system” and confronted by the

- destruction of what was anticipated to have been an outstanding

Case to illustrate the corruption of the city government, it is prebable

that some prosecutive balance was lost. Disappcintments of that

rind are not easily borne by any rrosecutors, but inevitably thev ars

more debilitating to the less exserienced. To z2ll of tihis, howevar,
must De added that the trial assistant referred 5 by 2hiilins in
his records cuoted above wasg, by 2ll accounts, the mos:t &ifficul:.




lawyer on the staff. While aggressive and haréworking, he was hard
to control and vastly over-confidernt in his very limited experience.

We Sampled a variety of cases, including several which OSP
staff members advised us represented both efféctive ané ineffective
efforts by the office. We also examined'é number of OSP cases which
héd been handled by different lawyers, in order to assess the
quality of attorney work before the grand jury, at trial or both.

We also attempted to determine the quality of charging decisions
made by the lawyers, through an independent assessment of the
evidence upon which the grand jury was asked to make ;rezengments
which led to indictment.

One of the cases selected for the purpose of asseSsing the
quality of charging decisions involved a Philadelphia defense
attorney, Nino Tinari. He was indicted for ébstruction cf justice
(6 counts), pefjury (3 counts), conspiracy (7 counts), tampering
with witnesses (6 counts) and solicitatiom to commit perjury (5 counts).
H;s indictments grew out of the successful investigation and
prosecution of a fraEdulent overtime payment scheme involving
employees of PENNDOT, and their superior, Joseph Brocco, a distric+
superintendent. Brocco, reputed to be a close political associate
- 0of a powerful State Senator from Philadelphia, was convicted and
~sentenced to five years in prison.

The indictments against Tinari for perjury, subornation of

perjury and tampering with witnesses revolved around ins+t>uctions

* Pennsvivania Department of Transpcreaticn.




he had allegedly given to persons involved with Brocco in the
fraudulent overtime scheme. 1In that situation, checks in the names
of a number of PENNDOT emplovees had been endorsed by Brocco and
the.proceeds retained by him. Tinari allegedly instructed such
pergons to testify that they had authorized Brocco to endorse their
checks and that they had received the proceeds.

However, our review of the grand jury testimony in this case
reveals that'the OSP lawyers were unable to develop by their
guestioning of witnesses‘the evidence needed to support the charges
of tampering with witnesses and obstruction of justice. It was
also apparent from the questions asked and answers received that
the prosecutors had not even interviewed their witnesses in advance
of bringing them before the grand jury. Consequently, the allegations
contained in the indictment relating to these two charges coulé not
be proved at trial. |

There was sufficient evidence presented to the grand jury to

support perjury charges in this case. However K the trial judge acguitis

the defendant on these charges also. Why an acguittal would have

been granted by a judge sitting without a jury on the perjury indictme
if the same witnesses took the stand and gave the same testimony
against the defendant is hard to understand. Since there was no
transcript of the trial, it has been impossible to determine what

the case at trial against the defendant was on the perjury charces,
ané whether the witnesses who testified before the grand jury in anv

he trial. Cne

r

way changed their testimony when they testified at

explanation may be found in the fact that this case was

the same matter referred to earlier where the CSP failed <o orovids
cefense counsel with certain grand jury testimcny as had been orfsr=z=¢
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by a judge ruling on pretrial motions by the defense.

The inadeguacies of the assistants who.presented'teStimon
to the grand jury relating to the tampering ana obstruction charges
are explicable on the grounds of inexperience. More troubling,
however, is the fact that insufficient attention was given to a
review of the adequécy of the evidence against the defendant before
the indictment was laid against him. If a prosecution memorandum
was prepared prior to preparation of the indictments, we did not find
a cooy. Given the absence of sufficient intermediate supervision
within the attorney staff,we_are given_to wonder who, if anvone

knowledgeable d4id or might have reviewed it.

In our sampling of various cases we found reason to guestion
seriously not only particular charges in certain cases, but more
important, the decision to prosecute certain defendants at all. The
prosecution of John O'Shea, former Treasurer of the Democratic
City Committee in Philadelphia, is illustrative cof the dilemma-
corruption prosecutors face fregquently.

The case was developed initially by the June 12872 Special
Investigating Grand Jury. In its explq;ation o alleged corruption
_in fhe award of architects ané engineering contracts by the City of
Philadelphia the jury learmed that cne firm, Meridian Engineering,
had paid the salary of a secretary to work for O'Shea at the Democratic
Ciﬁy Commitiee from September through December, 1572. The grzveman
0of the matter was sat forth in the 6th presentement of the Januarw
1574 grané jury -- issued November 13, 1974 —-- before which £he 037

hzé pursued the case, as successors in interest to Arien Specter




nohomas Graham, chairman of the board of Meridian

Engineering, presented to John O'Shea, a list of the

projects in which Meridian was interested. At oOr about

that time, Mr. O'Shea complained to Mr. Graham that the

City Committee did not nave the funds to hire a full time

secretary for O'Shea. BY +he conclusion of that meeting,

Graham and O'Shea agreed that O'Shea would hire a secretary

and that he or she would be carried on the books of

Meridian." '

Following the 6th presentment . O'Shea was indicted on
December 3, 1974 for conspiracy} 8 counts of filing fraudulent
accounts and 3 counts of unlawful political assessment. O'Shea
was also indicted subsequently on December 30, 1974, for 3 counts
of perjury. To simplify and summarize, the conspiracy alleged an
unlawful agreement between O'Shea and Graham to make unlawiul
corporate political contributions -- the salary of the secretary.
The counts of fraudulent accounts involved the books of Meridian
in which the salary of the secretary Wwas recorded. The counts of
unlawful polﬁﬁbal assessment involved d'Shea securing the cost
of the secretarial services from Meridian. The alleged perjury
was in filing reguired reports with the Election Cormission ané the
Pennsylvania Department of State and failing to include the value
of the secretarial services.

There is no guestion about the technical sufficiency of the
evidence in the case. Each element of the charges could be sustained;
Graham, President of Meridian had been immunized during the Specter

investigation and nad described the arrangement in de+tail. Mrs. Xing,

+he secretary in question haé also appeared befcre the Specter ¢rand

jury ancd confirmed the arrangement. The books of Meridian clearly
cshowed the financial details of the emplovment of Mrs. King. In

fact, the 0SP interviewed Mrs. Xing who reaffirmed her previous grand

Jury testimonv. Meridian's certified public accountant testiz:ia
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the January 1974 grand jury that Mrs. Xing was on ;he payroll of
Meridian.

The 0O'Shea case file is ohe of the few in which we found a
ﬁemorandum setting forth the assigned assistant's position"as to
'the feasibility and desirability of prosecution. BHe advised-
Phillips that there were five reasons for prosecuting 0O'Shea:

l. Evidentially, the case is solid.

2. The fact that the donation was received in
secretarial services is of little consequence.

3. In OSP investigations, most prominently the

milk investigation, the only weak link in proving the
overall conspiracy, is the link showing intent and
knowledge on behalf of city officials. The only people
who would ever be able to establish that link would be
those who staff a Democratic City Committee. While this
case is not one which realistically would hold the
promise of jail should O'Shea lose, the adverse publicity
surrounding an indictment and prosecution and conviction
is one which Mr. O'Shea must give considerable thought

to as much as he makes his living from a public relations
firm. ' '

4. Additionally, at this point we are interested in
using Mr. O'Shea to establish links with the people
in the Mayor's office.

5. This office should not make it appear that we are
pursuing merely a course of investigation and vrosecution
aimed at the present (Rizzo) administration. If we are
aware of a case as to a member of the Democratic City
Committee, we believe that it would be detrimental to the
credibility of this office to bypass that case unless the
reasons for doing so are manifest and convincing." (Zmphasis
supplied).

As Phillips was considering whether or not to authorize

orosecution, he encountered opposition from his Chief Investiga<or,

Wayne Bishcp. As we have noted earlier, Bishop was a hard-nosed,

skillful, skepiical veteran investigative supervisor. He had werkad
cn political corruption matiters with the stz*ta Sclice in Connsctisu=
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the political climate of Philacdelphie, O'Shea's actions were unlikaly
to be regarded as serious and that a trial jury was unlikely o
convict him.

The decision whether to prosecute presented what is a classic
problem for corruption fighters and PhillipsAwas required to balance
a2 number of factors. The target was a person whom the office
believed was deeply involved in, or knowledgeable about corrupt
activities in the city. Although the actual substantive violation
might be regarded as minor, the available evidence was technically
sufficient and its probative gquality high.

If the prosecution was declined, Phillips and the office might
be subject to criticism for failing to pursue a "bad" guyv who had
arguably violated the law. If the office convicted O'Shea he might
be persuaded to become a government witness against others suspected
of more'serious viélations. On the other hand, prcseéuting a case

where the essence was likely to be regarded as de minimus could

well result in a jury rejecting the matter.

In that event, the office's credibility would suffer under
criticisms that it was taking "cheap shots” and pursuing insignifcant
cases in the absence of anything worthwhile. Phillips elected %o
prosecute.

Unfortunately, Bishop's judgment was vindicated; the triesl jury
took only S0 minutes to acguit O'Shez on all counts. Newspaper
accounts of the problems and experiences of the CSP -- manv ¢f which

we have explored elsewhere in this report -- refer to the rcesul:s in

+this case a2g cne cf £he sericus setbacks the office enccocunitered. ‘oz




the government of the city, it is hard to conclude that Phillips!’
decision W&s erroneous.

Ancther aspect of the 0'Shea mat+er sharply illustrates one of
the obstacles with which the OSP had to contend constantly. That is
the reluctance of the Philadelphia judiciary to utilize its contempt
authority against recalitrant witnesses. Mrs. King, the secretary
about whose employment by Meridian the case revolved, had as noted
above, testified before the Specter grand jury in 1973 and given a
consistent statement later to Phillips' staff. However, before the
trial was to begin,her counsel informed the OSP that he intended +o
instruct her to invoke her Privilege against self-incrimination and
refuse to testify against O'Shea. We were told that counsel acknow-
ledged that this decision was in large part due to problems Mrs.
King's husband was having with the OSP in the course of an unrelaxzed
invesﬁigation of the Philacdelphia Traffic Court.

Phillips and Ben Joseph determineé to seek immunity'for Mrs.
Xing, to be in a position to force her to testify at the forthcoming
trial. an immunitv petition was approved by Attorney General Rane
and submitted to the judce assigned to preside in the matter. There
was extenéive pretrial skirmishing frog March until June of 1975,
during which all important and relevant matters with cne exception
were resolved in favor of the OSP; The one matter invclved Mrs.
King's refusal to testifv. The immunity petition had been signed

by Kane on Jurne 11, 1975 and presented to the court. Mres. Xinc's

e e e e -




Phillips determined o arpezal the court's ruling angé recues

ecalcitrant witness. This was refused
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while the 0S? apreal was pPerding the trial proceeded with the wi
at liberty under nominal bail. It is doubtful that her presence
and testimony at the trial would have altered the verdict. Howe
the example is nonetheless symptomatic of the larger problem
which confronted the office. Judges repeatedly failed to use th
criminal céntempt authqrity to support legitimate effdrts by the
to secure what was considered important testimony. Our review
of this matter and others whers apvlicaticns for centempt sanction
for reluctant or hostile witnesses were refused, convinces us ths:
often'Philadelphia judges were unwilling to exercise their conten
authority to protect the integrity of the court.
While we have sketched many of what we regard as shorteccming
and inadeguacies in *he oreration of the 0S? we déhnot ihtend pelo
Suggest that Phillips ané his staff dig not hang some scalzs uson
the ledge pole of the office. In fact they dig, although the hai
on most was a bit thin. In one case, William Relly, a Philadelr
pPolice officer, was convicted by a jury on one count of Obstructi
oI the administration of law, three counts of perjury and one couw
of bribery in official matters. - The opinion of the trial judge
disposing of post-trial motions succinctly summarizes the case:
"The defendant is an office=x with the Philadelphia
Police Depar+tment. On Julv 30, 1973, he accepted
$20.00 from a2 gambler in a West Philadelphia tap-roon
in exchance for not taking action against the latter's
gambling operation. This 'Payoif' was cbserved by a
Philadelphia Stzte Policeman wno was assigned as an

undercover investigator with +the Pennsylvania Crinme
Commission.

In Sertember, 1973, the de-=
became suspicious o0f the &~
WaS aciling as a gambler zu=




Pennsvlvania State Pcliceman also assigneé to the Crime
Commission. Conseguently, the defendant perjured him-
self in an affidavit submitted to a judge on September
27, 1973, in order to secure a search warrant. The
defendant intended to verify his suspicions by an arrest.
The warrant was issued and executed. The arrest of the
agent ccmpelled him to abandon his undercover activities.

The defendant appeared before an investigating grand

jury on December 20, 1974. At that time he reaff firmed

the facts contained in his search warrant affidavit and
_testified further that he had not spoken or met the gambler

prior to the execution of the search warrant.

At the trial the witnesses included the gambler, who
testified pursuant to a grant of immunity, the two Crime
Commission lnveselgators and several other fact witnesses."

As noted in the opinion, the case was a2 matter developed
entirely by the Crime Commission. 2And, to anyone knowledgeable
about criminal litigation,it must be regarded as a "sure winner."
0f eight police officers against whom the OSP pur ursued cases, two
were detectives and they were convdcted as part of the metal thelft
case ceveloped by the OSP. The other officers, a patrolman and
& captain were indicted for shaking down bar cwnefs, but remain
untried while the Pennsylvania Supreme Court considers the validity
of the subs+titution of persons to the investigating grand jury which
made presentments: against them.. Two other police officers, Malloy
ané Iannerelli were acguitted after trial in cases developed DoV
+he Crime Commission. Officer Barry Lees was convicted of perjury
‘and making a false statement in connection with an investigation:
involving allegations that he attempted to extort money Irom a
store owner ané planted narcotics. That matter was initizlly

investigated bv the Internal Security Unit of the Philadelphnia Police

* Reversaed on post-trial motions ané new trial cranted.




Department with assistance from the District Attorney's ofifice.

The osé handled@ the case after Phillips demanded the District

Attorney turn it over, under thé supersession order of Attorney

General Packel. Again, we are constrained to point out that, like

the prosecution of Officer William Kelly, the case against former

Officer Lees was not a complicated matter. We werse further |

guite impressed with the quality and condition of tbe file which

the District Attorney's office transferred to the 0OSP; especially

when we contrasted it with the regular files of Phillips' assistants.
There is little that we can characﬁerize as either innovative

or imaginative in .the iﬁvestigative work of the OSP, but it must

be borne in mind.that evidence gathering is stringently limited

under Pennsyl&ania l1aw. Without the authority for electronic

eavesdropping (court approved wiretapping and/or bugging) ané wit

even the use of tody-recorders ané transmitters édenied by 2 hostile

legislature, effective police corruption investigation was foreclosed.

Given that the office's few experienced agentcs wers well- known ‘fo-mer

Philadel;hia officers and that the OSP could not attract experienced

outsiders, undercover police activitv could not be pursued. Public

corruption investigation was alsc inhibi;ed in part by the nature

of the transactional immunity availablehunder Pennsylvania law.
Arguably, if "use" immunity had been availabie, the OS?P

evidence against Alec could haje been segregated for later prosecution.

Then Alec could have been immunized against the use of his testimenv

or the fruits thereof, and compelled to testifv against his suspected

co-conspirator -- assuming, Oof course, the willingness of a Ccmmen




£rem the immunizéd testimony and still been able to proceed acainst
Alec if it chose to do so. Unfortunately, the potential benefits
in proceeding in such é manner were unavailable under the existing
law of the Commonwealth.

There'is an element in the investigation of the PENNDOT case4--
discussed above in connection with the perjury prosecution of a
defense attorney -- which requires somé elaboration. When it was
decided to present the matter to the grand Jm:m anestlgators were
determined to serve all witness subpcenas simultaneously. Their
objective was to attempt to interview the intended witnesses
contemporanecus with service of the subpgenas, in order to obtain
statements. This would inhibit witnesses from later meeting and
jeintly formulating one false story.

The plan was executed by teams of agents and in fact, in-
consistent and contradictory statements were obtained from a number'
of the potentiél witnesses. The material thus obtained contributed
to the ultimate guilty pleas by a number of ﬁhe low=level deféndants
in the scheme to defraud PENNDOT. While we recognized’ the ingenuity
of the approach, one aspect :oublé%ius. That is, if the subpoenaed
witnesses.were in fact suspected either of £raud in securing the
payment of false overtime claims and/ar the theft of some guard rail
 materials, then they were clearly targets of the grand@ jury. Aas
such, were they entitled +o be warned of their rights against self-

ineri .natﬂon when the agen s persuaded them to give interviews?

And, was the issue considered when the plan was approved? cesgite
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the situation. In the same caszs, the 0S? nmacde very effsctive pcse
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0 a questioneé cocument examirer erploved kv the Pennsvlvania Stz=e




Police. ©His work established that the principal defendant, Josech
Brocco, had endorsed the checks payable to the minor defendants.

In the investigative ¢roup, there was one agent who was a
capable photographer and his work contributed to the convictions
obtained in the metal theft case. There was not, unfortunétely,
much bpportunity for him to do ?roductive, covert photographic
work.

Despite their strong opposition to creating an OSP gambling
operation which could become a target for corrupt pollce, QSsP
investigators did reluctantly become involved with an existing

~r
gambling operatéi; a2 numbers operator who had been develcoped as
an informant and then complained of police harassment. Phillips,
Joserh and the Chief Investigator decided to support a dDolice
pay-off cperation at the informant's place of business, and placed
a civilian in the premises to actually handle the money. At the
same time they installed a television camera +o recosrd corrupt trans-
actions, to be cperated by the civilian from a licght switch.
Following the camera installation, police presence at the locaticn
was confirmed by OSP agents through physical surveillances cn
several occasions and then discontinued to avoid suspicion.

Unfortunately, either through the hegligence of the civilian
who was attending the premises and who was sﬁpposeé to qperate the
nidden camera, or because of eguipment malfunction, the anticipatad
films of suspect police were not obtained.  Some suspicion was

rectad at the numbers operator as Dossibly responsible Zor +he

failure, but an OS? investigation could not confiirm thet. Tvoically
-ne ingbility of the CSP fo emplov audizl electronic surveillance
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nillips assumecé his position he initiated

Shertlyv aZiter

(V)

discussions with George Beall, former United States Attorney in
Marvland, about tactics for corruptioniinvestigaticns. 3eall andé
hnis staff were responsible for the ’nVEStlga tion which led to the
resignation of former Vice President Spiro Agnew. The investigative
apprpaches which Beall described included wide-ranging subpoenas ,of
the books and records of architects and engineers who had done work
under government contracts. With such records in their custbdy,
prosecutors could have investigative accountants search for entries
which might reflect a scheme for the generation of cash for the payment
of bribes.

On June 10, 1974 +he 0SP issued forty=-seven subpoenas for the

1S

(R

books and records of all the major architectural and engineering
doing work in Philadelphia as well as the records of city departments

which awarded such contracts. About a month later, subpoenas

were issued for the raccrds of firms holding constructicn contracts
for work at the Philadelphia Airport.

While the subpoena "blizzard" is a recognized technciue, it

H

is generally assumed that ﬁhere will be suificient trained and
experienced manpower available to review expeditiously the materials
secured. Phillips' manpower constraints in the accounting area
‘however made it verv difficult to process the reccrds with any
cispatch. 3As we have noted, the Chief Investigative Accountant,
Devid Eacan, didé not join the 0S? stafi until October of 1874
AT va:icué times the OSD® also op:tained the bank records oI susrect

individuzals through subpoenas, includinc these of John O'Shesz, the
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Isadore Bellis and of Daley for conspiracy, bribery and ex*tortion.

On occasion the office received information from veolunteer
informants and, in a mat+ter involving +he Philadelphia Redevelop-
ment Authority, had hélp from the press. While the Redevelopmeht
Authority was mentioned in presentméntgt of the June 1972 grand
jury, the OSP probe of thg Authority which began in Cctober of 1974,
was attributable to these‘outside informants. The focus of the
OSP investigation was possible corruption in the theft of
salvageable machinery and materials from Authority sites, as well
as the corrupt award of contracts for security guard services and
parking lot leases.

The investigation resulted in the indictment of the Director
of the Redevelopment Authority, Augustine Salvitti, for perjury and
theft, the indictments of metals company owners, Xenneth Shapiro
and Herman Peﬁroff for perjury and other offenses. 2all three

efendants remain untried, Pending resolution c¢f OSP appeals

Hh

from the grant of motions to quash their indictments by the Sﬁpérior
In the view of the 0SP, their premier matter was‘the

investigation and indictment of Hillel Levinson, Managing Director
of the City of Philadelphia. That poéigion is filled by appointment
by the Mavor and is the highest administrative post in the city
government. Levinson, who is an attcrnev and not a. carser proféssi:na
in local goverament administration, was regarded as a close associzta
and lcyeal, personel adherant of Mavor Rizzo. Under the Philadelphiea

government structure department heads report to the Managing Dirac*tor




Pursuant to the lith Dresentheant ©Of the January 1974 grand
jury, issued March 19, 1975, Levinson was indicted on charges of
perjury, false swearing, extortion and the demand and assessment
of political contributions. |

Lévinson has not yet been tried. As noted elsewhere, certain
Pretrial motions await final dispositicn on appeal to the Pennsylvania
Supreme Court. In view of the fact that +he matter is Still
untried we shall make no'cbmments about the gquality or sufficiency
of.the evidence in the case. However, some general observations are
appropriate. |

The l4th presentﬁent of the January 1974 grand jury describes
a general situa;ion whiéh,if_the finding is accurate, reflects a
modern, corrupt scheme of financing both political orcanizations
and polit;cal officials. All cities must make capital improvements
inciudiﬁg construction of government buildings,»work oen urban
transportation systems, water, sewer and waste disposalﬂsystems
?rojects. Such projects include design and construction activities
as well as consultant supervision and management’services. These
are, by and large, services and work which must be provided by
the private sector. No large city can maintain in the pﬁblic service
the numbers of persons with the diversity of skills necessary
- for successful completion of an on-going and broad raﬁge of capital
projects.

T ™~

Thus, awarding contracts for such work is a continuing
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serves only cne term -- require conétant infusions of
money Lo support these activities. Manipulation of municipal
contracts is a guaranteed means of f£illing political war chests.
Contract graft is a2 phenomenon as cld as municipal pplitics.
The Philadelphia variation, however, diminishes individuai or
perscnal'corruption opportunities in favor of organizational
benefits. That is, individuals do not go into business for
'ﬁhemselves; rather, they become collection agents for the political
Farty in power.
Unlike'past eras when corrupt bosses lined their personal
pockets with bribe money, the scheme today is directed at
£i1ling party coffers. While the names, numbers and positions
of officials may be different, the game is the same in many cities
and states. Essentially the January 1974 grand jury was>
describing a2 "profit-sharing arrangement" in which the "arm" is

Put on those comrpanies and firms which want government contracts

ct

0 pay for the privilege with political contrikutions made in
acvance. Unlike some other jurisdictions where a vercentage of +he
contract price is extracted af:terward, Philadelphia does it in
advance -- or so the grand jury found.

What we have described above forms cnly the basis of the
allegations in the indictments against Levinson obtained bv 0S>.

Whether or not this prosecution ever will be Presented a+ £rizl

cepends on the outcome of the Supreme Court's ruling cn the

legality of the scecial investigeting ¢rand jury which recommenced
the indictments. Also, whether or not the 0SP can Trove the charcss
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Cr assessing the evidence in this report.

Relationship With Courts

The Special Prosecutor and his staff dealt with three groups of
judges. They had a day-to-day relationship with the supervising
judges of the special grand juries. While Phillips was Special
Prosecutor two successive grand juries were in existence. The
January 1974 grand jury was super&ised in tura by Judges Harry
Takiff and Matthew Bullock. The November 1975 grand jury was
supervised by Judge. Myrna Marshall.

Second, Phillips' cffice worked with the judges of the
Philadelphia Court of Common Pleas who were assigned to preside
over trials of defendants prosecuted by.the OSP. Finally, Phillips
and his staff appeared before +the Commonwealth Court and the
appeilate courts of Pennsylvania, the Superior.cdurt and the
Supreme Court.

The office had its best relationships with the three judges
who supervised the special grand juries. They were very suppcertive
of Phillips' efforts and spoke highly of the work of his staZff,

The judges diségreed with complaints by defense lawyers +thas+ Phillips
and his staff were unfair or too aggressiye. In their view the 0Osp
ha& an extremely difficult task to perfornand Phillips and his

stafi were persistent and firm, but not unfair. The judges helievecd
that at times Phillips!' staff migh+t have'appeared over zealous, nut
they attributed this to a combination of lack of experience andéd =

strong ccmmitment to *he ofiice's missicn.




The supervising judges also believed that Phillips' office
had been generally effective. Judge Bullock éxpressed the opinion
that the very existence of the office ang the grand jury served
to deter corruption in Philadelphia. These judges did not think
it was significant that the OSP had few convictions. They
believed that Phillips was doing very well to obtain even a few
convicﬁions in the area of police and official corruption in the
face of the obstaclés the office encountered.

Judge Takiff, who supervised the January 1974 grand jury and
the June 1972 grand jury staffed by Arlen Specter's office, Generally
commended the work of the Special Prosecutor's office. Although he
thought Phillips did well in the face of all the obstacles that
confronted him, he believed that part of Phillips' problenms resulted
from his selection of inexperienced staff.

Phillips, in turn, thought hichly of the three supervisiﬁg
judges. He worked closely with each of them and acknowledged tha=
they had been supportive of the work of nis office. The only signif-
icant clash Phillips' office had with Judge Takifs occurred over +he
Cuestioning of a Prominent Philadelphian, Frederick R. Mann. Mann
had allecedly Plaved a role in collecting funds to Tenovate Mavor
Rizzo's office in City Hall. Phillips, suspecting that contributiens
had been made by major city contractors, subpocenaed Mann before the
grand jury to tell who had given him money. When Mann refused to

answer cuestions, Pnillips obtained a ¢rant of immunitv for him.

m

Mann still refused :o Sive any information and Phillics asked Judeg
T2kiZI to held Mann in coentempt. Judge Takiff saliksd a2t this recuessz,

-t e - . -

Clziming that =he Bradv cecision of the Superior Cours, relazing

immunity, had raisecé a Question ccncerning the valicdizy
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of the immunity that had been granted Mann. We believe.Phillips

cted properly in this case and even alsn’aQec cou*age in pursuing

an obviously unpopular matter. |

Although a number*of Common Pleas Court judges handled@ cases
?rosecuted by the 0SP, the judge who had been assigned to most of
Phillips' trials was Stanley Kubacki. There is mutual admiration
between Phillips and Judge Kubacki. A number of defense lawyers were
of the opinion that the relationship between the judge.ahd-the
Prosecutor was actually too cozy. They accused Phillips ana his
staff of frequently having €X parte meetings with Judge Kubacki. We
have found ne evidence to support this claim. Both Phillips and
Judge Kubacxl denied that there were any such meetings relating tc
specific cases. Though some private meetings occurrsd between
Judge Kubacki and lawyers from the Special Prosecutor's office, these
related to general procédures. ontrary to the defense attorneys'
belief that Phillips often met with Jucce Rubacki, the judce expressec
surprise that Phillips had never come to see hinm. Phillips fecalled
that he d-d meet once or twice with Judge RKubacki.
Phillips ané his lecal s+taff reserved their strongest critcisno

for the Superior Court of Pennsylvania. Manv of the delaying
motions brought bv defense lawyers to chal‘enae the legitimacyv of
Phillips' office or the cases he brought to court came *o the Superior
Ccurt as interlocutory appeals. These challenges had the effect of

stopring numerous investigations and prosecutions. Ordinarilv, inter-

. . 1. . < = - P .
x menoers were cenerally critical of most of these
N - = - AT~ 1T ae - - o ey N
gzound thev Zfaversd dafznse ~awrars. Heowsver our
cases in which thev oresided coesz rno= revzzl zan-
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District Attcrney FPitzpatrick in investigations and prosecutions of

However, the Superior Court not only accepted the interlocutory

appreals when most could have been summarily dismissed, but held them
*

in abeyance Ior months for deferred hearings or decisions. Cfiten

by the time the Superior Court disposed of an interlocutory appeal,

witnesses had become unavailable or the case had become stale.

These long delays played into the hands of lawyvers and targets who
were anticipating the demise of the Special Prosecutor's office or
waiting out the term of the sitting grand jury.

The Superior Court decided many cases against the 0SP. On

the other hand, the Supreme Court of Pennsylvania usually uprheld

the Special Prosecutor's positions and reversed the Superior Court.
The Supreme Court also ruled'in favor of the Special Prosecutcr in

a2 series of cases challenging the offiée's existence, the legality
of its funding and of the legality of the ;nvestigating grané juries.
These costly and ultimatelv unsuccessful actions were brought by
witnesses or cdefendants who were thereby able to delay their

appearances and divert office personnel from their investigations.

Phillizs Relationship With Other Law Enforcement Acencies

l. The District Attornev of 2hiladelphia

Althoucgh the Attormey General of Pennsylvania had supersecded

police and official corruption in Philadelzhia, there was little

£riction between the District Attornev's office and the Srecial

Prosecutor's office. This was beczuse Walter Phnillips &ic nct think

* In Re: Januerv 1574 Special Grznd Jurv Re: DPetiticn oI Natzle
Carabello, Jr.,; In Re: Januarv 1974 Special Investicatinc Zra
Jurv in the ma+titer of Trzcsev Service Co. Pzancy Generzl Contracs
and Supmliss, and Trzcev Mechznieai Co., Inc.,; In Fe: Januzary
Soceciel Invaesiticetince Granc Jurv, AzTezal oI Aucustine Salvitii;
In R=: Januarwy 1374 Crand Jurs Inttessticaticn Fs Mzresin Zomis




he needed the Districﬁ Attorney and generally igﬁored him; and
because F. Emmett Fitzpatrick was delichted that Phillips' oifice
andé not his office, had the purden of investigating corruption.
Indeed, Fitzpatrick told us that any time'he was asked. by somecne,
"Why aren't you ouﬁ there doing somethin§ about public corrupticn?"
he wogld reply, "That's Phillips' job." Fitzpatrick believed
that he had been rescued from a political hotseat.

Phillips' principal complaint about FPitzpatrick was that the
District Attorney did not sufficiently recognize Phillips' exclusive
jurisdictién in police and official corruption cases. For example,
he was annoyed over Fitzpatrick's refusal to compel the Philadelphia
Police Commissioner to turn over all complaints and investigations
involving police corruption to the Special Prosecutor's office.
Fitzpatrick claimed that even if he had wanted to do so, he had no
control over the Philzdelphia Police Department. However, he
- Genied that Phillips had exclusive jurisdicticn in police corrzuption
cazses, claiming that he had never been validly superseded by the
Attornev General. Pitzpatrick was wrong on this claim because
the Supreme Court of Pennsylvania had in effect ruled that he had
been superseded and even pointed cut that Fitzpatrick haé coasented
to the supefsession. Fitzpatrick triéd to draw a nice distinction
petween the jurisdiction of the January 1974 grand jury, in connection
with which he admitted superseséion, ané the investication of police

ccrruption, where he disputed supersession. Eowever, FPitzpatzici

"
)

icnored the fact that the January grand jury had alszo been chargec

ts investigate police corruptiorn in Philadelphia, ther

1)
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itzpatrick's dispute, however, was mainly academic. He nad
little desire to investigate Or prosecute police cecrruption. 1In only
one case did Fitzpatrick interfieres with Phillips' work. This was the
metal theft case where the OSP had aobtained the conviction of two
police officers on the,basis of the testimony of a convicted murderer.
During the trial, it became clear that the office's principal
pProsecution witness, Gregg, had incorrectly identified one of the
metal theft defendants in the case since that-individual had been

in prison when the crime was commitEed.

Fitzpatrick ordered Gregg arrested for perjury. He knew
when he ordered the arrest that a number of major defendénts in
the metal thefts case were still untried and that Phillips needed
Gregg to prosecute these other defendants successfully. Trustrzted
over Fitzpatrick's action, Phillips sent the files of the untried
cases to Fitzpatrick telling Fitzpatrick to ﬁry them since he hagd
ruined the cases for Phillips. PFitzpatrick returned the files to
Phillips claiming that he had been informed by the witness-thét he
was still willing to testify against the remaining defendants even
thcugh he had now been charged with perjury. "I didn't ruin vcur
cases afterall," Fitzpatrick teold Phillips.

Fitzpatrick boasts that he provided assistance to Phillips and
cited an instance in which he sent an assistant district attcrnev to
argue 2 case for the Special Prosecutor when that office had been
temporarily disqualified from appearing in court. This incicdent

occurred afier Phillips had been fired, during the seriod when

s -4 . - vy - - - -
his successor, Bernaré Sisgzal, was fighting Lo remain zfloz+: in
g = p) . - - . - = - - .
tae face oI the legislature's withholding of the funding for the
Soeciel Prosecutor's cffice.




2. Philacdelphia Police Department

Phillips met with Police Commissioner Josevh O'Neill at the

)

beginning of his tenure o obtain cooperation. Ee stated that althoug]

he was politely received at this initial meeting, he never did
receive cooperation from the Philadelphia Police Depa?tment. Cn

the contrary, Phillips said that from the Commissioner cn down
through ipepartment ranks there was opposition to his invesﬁigaticn
and an unwillingness to turn evidence of police corruption over *o
his office. Indeed, even in cases where Phillips' offiée succeeded
in obtaining a conviction of Philadelphia police officers, those men
were permitted to stay on the force pending appeals and final deter-
minations of their cases. Phillips though®t this was blatantly wrong
and tended to undermine if not ridicule his efforts to Prosecute
police corruption.

On the other hand, Commissioner 0O'Neill claimed that he thbught
it was his respcnsibility tostand by his men until their convictions
were ultimately uphéld by the highest court.

A principal dispute between Phillips and Commissicner O'Neill
stemmed from O'Neill's refusal to recognize Phillips' claim of
exclusive juriscdiction to investigate allecations of Philadelphia
police corruption. ©Phillips had demanded that O'Neill turn over +o
him au.caseé that the Police pepartment had initiated relating to
police corruption. . 0O'Neill refused, claiming he had an egual, if rno

primary, responsibility +o investigate these charges himsels. (O'Nei

r

also said that he had the right to refer these cases to the Philacdsl

District Attcrnev, rather than to the Special Procsecutor

- e




O'Neill was obviocusly technically correct in his positieon,
since the pclice pepartment of Philadelphia does not. come under the
jurisdiction of the Attorney Generzl or the Districe Attorney's

office. It is a separate municipal department unde

H

the jurisdic+tion
of the Mayor of Philadelphia. However, it may be argued that once
the District Attorney has been lawfully superseded by the Attorney
General, the only authorized proseéutor to receive evidence from

the police is the Special ?rosecutor appointed by the Attorney
General +o ggglgge;:be Distri;t Attorney. This was Phillips'

theory and he was upheld bv Judge Kubacki in Phillips v. Fitzpatrick

In its £final report, the January 1974 grand jury stated that
"In many instances our efforts were frustrated by the active
opposition of the Philadelphia Police Department." The report lists
fcur complaints the jury had made: 1) the Police Departﬁent's
"stonewall" attitude and lack of cocperation; 2) its failure to
dismiss convicted officers; 3) the Department's failure to take
active steps to clean its own house through the development o an
active, independent internal affans bureau, and 4) the active
nostility of the TFraternal Order of Police.

It is obvious that no strategylemplcyed by the Special
Prosecutor would have succeeded in obtazining cooperaticn frem the
- police. 0'Neill was under Mayor Rizzo's supervision ané Rizzo
would not cooperate with the Special Prosecutor who he believed

. .
nim. There

had been appointed for the sole Purpose of attacking
was no indication that Commissioner 0'Meill or *he 2clice Departmen=z

- 0

cave Siecgal any mors cooperation than had been civen %o Prnillirps.




3. The U.S. Attornev's Office for the Eastern Districs of

Pennsvlvania

When he became Special Prosecutocr, Walter Phillips &id no=+
introduce himself to U.S. Attorney Robert Curran or solicit
coocperation from his office. Instead, he called on the Special
‘Agent in)charge of the FBI office in Philadelphia and askagd him to
contact Curran on Phillips' behalf. This slip in protocol on
Phillips' part surpriéed U.S. Attorney Curran and may have
Permanently weakened their relationship. Phillips based his
reluctance to meet wiﬁh Curran on rumors he had heard that Curran
was politically motivated. |

Phillips' £failure to develop a common understanding with the
U.S. Attorney's oiffice led to constant clashes between the two
offices. The first came when Phillips launched his iﬁveétigation
into kickback pavments by architects to the Democratic City Comnmittee.
He subpoenzed the Democratic City Committee's records as wall as
those of city :ecbrds that related to the awarding of relevanst
contracts. 'Curran,claiming to have begun an investigatich in the
same area -- Zollowing up evidence originally obtaineé tv aArlen
Specter's grand jury investigation - subpoenaed the 0S? for the
records.it had cbtained. The 0OSP successfully resisted Curran's
effort to obtain the material.

However, the dispute presented %he Sorry spectacle of two

prosecutors’ offices fichting with each other over =zn investigation.

]

Curran was Zitter because he s=2lieved Phillizs had pozcheé on Ris
territory, and Phillips acvpezared shockad tha* Currzn was seekinc +o
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'victories and deterred the efforts *o destroy Phillips' office.

.

Later, Phillips accused Curran o failing to kzer an a reemen
S

"

to turn over evidence which Curran had received in an investigatic
both offices were Pursuing jointi . Phillips cléimed that if he h
received the evidence in time he might not have los+t a major
Prosecution against an official of the Democratic City Committee.
He communciated this complaint to the Attorney General of +he Unite
States.

Curran was furious. He denied such an agreement existed and
acdded that the evidence Phillips wanted had been eqgually accessibls
to Phillips and his investigators. He accused Phillips of being
incompetent. The Attorney General, through an aide, replied *o
Phillips, generally supporting Curran's side of the dispute.

This scrapping between the Special Prosecutor and the Unitaé
States Attormey reflected more than competition between Drosecutors
It was syvmptomatic bf the conditions which have Prevented law enfor
ment-agencies from‘affectively dealing with official corruption in'
Philadelphia. At fifst it was difficult for us to unéerstand, as Q
reviewed Phillips' struggle to survive during his shor=< tenure, wnv
nis mission had net been supported or zaugmented by federal law

enforcement agencies. Together they might have scored scme maior

U. S. Attorney Curran must share the blame for the absence of
effective corrupticn investigations and prosecutions in Philacdelphis

His office's record does not demonstrate & vigorocus commitment o

Pennsvlivania, David Marston, has endsé tre lethergy 2% ths zasz zné
accressively zrched cfficial corruption In Philacdelpnhia. e h=s Tig




up some of the investications that werse jeopardized when +<he
Special Prcsecutor's office was closed and is pursuing them with
the full force of his office.

These probes, one into graduate school admissions and another
into the fraudulent financing of a home mortgage company have
already resulted in certain indictments. One indictment charges
Speaker of the Pennsylvania House, Herbert Fineman, with ten counts
of extortion, bribery, obstruction of justice, mail fraud and
conspiracy. The U.S. At-orney's success in. these investigations
underscores the value of a strongly established prosecutor werking
with adequate investigative tocols and a swift and effective cour«

system.

Relationship with the Philadelphia Bar

This evaluation found a uniqﬁe hostility toward the épecial
Prosecutcr's cffice on the part of those Philadelphia attorneys who
dealt with it. After numerous interviews with lawyers,.we were
struck bv the fact that we found this bad feeling was unifcrm
among attorneys with divercgent backgrounds and practices, manv of
whem did not associate with one ancther. Moreover, the lawyers we —
interviewed consistently gave Phillips and his stasfs Do0r grades for
. competence and performance. However this low assessment of the OS2

should not have produced the hostility we noted. Rather, we fel+

the reverse would have teen more likelv.
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Althouch a number of varied allsgations were relats
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normally accustomed to in dealing with the District Attorney's cifice
in Philadelphia; 4) they took extreme adversary positions on factual
and legal issues; 5) they refused to a2dmit error even when they had
to know they were wrong; 6) they concealed evidence that might
establish the innocence of the lawver's client; 7) they abused and
pressured judges about rulings that were simply consistent with

the law; 8) they leaked damaging and incriminating evidence against
targets and defendants to the newspapers; and 9) they perceived
defense lawyers as corrupt and criminally involved in the matters
charged to their clients and treated them accordingly.

Some examples given to us that lawyérs believed illustrated
their complaints of arrogant, unfair or disccurteous behavior are:
l)overbroaé subpoenas that would strip a client of all his business
records, forcing him o halt or close down his business; 2) refusal
to agree to a short cdntinuahce to accommodate a lawyer's holidav’
Plans or other scheduling predicaments ; 3) trving to catch a target
Oon a perjury charge before the grané jurv when they could not produce
enough evidence against him for the primary substantive criminal
activity under investigation; and 4) pursuing a2 prosecution even when
there was not sufficient evidence to convict, for the puroeose of
harassihg the defendant or injuring his public reputation.

We have concluded that many of these complaints are unfounded,
although many of the attorneys no doubt felt put-upon. What they
have freguently attributed to unfairnmess and lack of ccurtesy was

in rezlitv a matter of s+tvle. The o




come cn strong to a defense bar that enjoved a traditional clubbv
relationship with the local prosscutor's office.

Defense lawyers and assistant district attorneys in Philadelphia
were accustomed to scratching one another's backs.  However, there is
a definite distinction between the day-to-day responsibilities of the
Philadelphia District Attorney and the task entrusted to the Special
Prosecutor. Walter Phillips' investigation aimed at higher stakes
and more powerful persons than are usually pursued by the criminel
justice sfstem. In addition, he was underfunded, understaffed, and
without adeqﬁate weapons to investigate effectively the complex whits
collar crimes involved in publiclcorruption;

Phillips has correctly claimed that he had to insist that his
staff stick to rigid court schedules and compel defense lawyers to
promptly respond to subpoenas and appearances. Delay was his worst
enemy. The defense lawyers frequently répresented poweriul ané
wealthy clients who were able and willing to pav for a stratecy of -
&elay. The leading law firms in the city were arrayved against the
Special Prosecuter's office in the cases that Phillips brough:. The
battle plans followed by these firms, unlike simple Eefense tactics in

rdinary criminal cases, resembled the multi-pronged str tegies emplove
in complicated anti-trust or tax litidation. Defense counsel were
willing to use every weapon that could help their clients against
the Special Prosecutcr. Théy haé every right to do so. On the other
hand, they had to expect that their oopcnent would resist tihenm just
as acgressively. The club rules were simply rot applicakla in tﬁese

cases.
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hillips' stvle scmetimes zroduced the appearance of such behavicr.

g

or example, he made little effort to communicate personallv wwin
members of the bar to explain the necessitv of his office's actions.
Phillips also conveved tc his s+taff tihe view that they had,é special
mission that made them a somewhat different if not superior group
of prosecuting lawvers and investigators. This attitude, coupled
with their beleaguered position and inadeguate support, led to
the adoption of a "just~us-against-all-cf-them" philosophy. ince
Phillips and some of his staff did view most defense attorneys as
somewhat unsaver, it is no wonder they bruised the feelings of'many
Philadelphia lawyers. Also, in a few instances, some members oI
the staif pursued criminal prosecutions that were legally insuﬁficient,
apparently because they believed the defendants were actually guility.
These actions placed the Special Prosecutor's office in an unfavorable
light-and‘ﬁrovided aﬁﬁxﬂﬁﬂmm for those who wished to destrov it.

On their part the 0SP lawvers complained that defense attorneys
often employed dilatory tactics. And they cbjected to what they

believed was a conflict of interest created by defense representation

o
u
143
' 4
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of multiple defendants. The Januarv 1974 grandé jury undersccere
latter complaint in its £inal report. The grand jury stated that
inordinate delays and obstacles were encountered due to defense

~counsel repeatedly representing two or mcre witnesses involved in

wm

the same alleged criminal activity. The jury noted that one witnes
would make blanket Fifth Amendment claims on the advice of counsel

whose other clients benefiited frem this practice. In cne case, the
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Court in the Pirillo case undersccred the danger of multiple

representaticn by holding at p. 906 +that
". . . where ezch witness was a potential defendant

and the Court received information that the testimeny

of each oificer might be expected to incriminate one or

more of the other witnesses, and where the extent of '

the possible multiple cross involvement in criminal

activity is known to the court but hidéen from the

individual witnesses by the regquirements of secrecy, it

is inappropriate for the supervising judge to permit

multiple representation."”

-

Phillizss and the Philadelphia Communitv

Walter Phillips entered Philadelphia amidét Slorious newspager
pPlaudits, especially from the Philadelphia Inquirzer. If the bells
did not ring from the churches and schools as Phillips arrived, he
can be excused fronm believing that they were ringing as he read the
headlines that greeted him. However it is unfortunate that he
apparently believed that what he read in the newspapers reflected
the actual surpor+t of the Philadelrhia community.

Phillips made little effort to communicate with the various

segments andé organizations in the Philadelphia communityv to intrsé

w
0
{y

himselZ and explain his mission. He thcucht there was something
improper and even "political" about meeting with civic or business
leaders and organizations in connectiéh with the werk of his office.
Sucn a professional posture may be fitting for a courtroom lawyer,
but it can be self-defeating for the head of an office charced with
investicating pclice and official corrurtion.

Corrupticn investigaticns are not inherently porular. Manv
nmembers of the zubklic, including communitv leaders, are rezadv to

. Y - Iy $ - =4 3 = § =g~
S8Li2ve trhat such investications zre politiczll




éxaggerated charges, or not nearly as important as investigations

and prosecutions of crimes of violence. Cltimately if the prosecutor

is successful, sensational revelations Or convictions may electrify

the community and provoke the general public support he needs. Howeve)

at the outset of his investigation, he is in the best position to
solicit the backing of powerful community leaders.
Strong community support is not obtained ea51ly The Special

rosecutor must communicate his general goals persuasively and

persistantly. He should alert these respcnsiblé for taking positions
-— - ”*%

for citizens and professional groups, especially bar assocations
about the dangers threatening the community because of corruption.
Eis goal should be to'obtain commitments frcm community leaders to
either speak out or encourage their organizations to voice suppor:
for his office.

Walter Phillips seemed to have worked in a community vacuum.
His initial investigative efforts were greeted Sy silence frem the
community leadership. And, except for one or two inef;ective.utt-
©f support, that silence continued throughout his brief tenure as
Spvecial Prosecutor. Phillips was clearly not tctally o blame.
Although he was ineffective in generating community sugppor+, the
business, professional and community iéaders are equally at fault
for not meeting Phillips half way and offering support.

It is not clear whether any prosecutor would have been

successful in obtaining help from +he community. At the time of

the grand jury investigation, the so~-calleé civie ané community lezders

* Many oI the leaders of the 2ar who had on orior cccasions sook
Cut against wrencdoing were retzined by targets ¢ the Cffice
Stecial Prosecutcr ané therefors hacznme neutrzlizsc.
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of Philacelphia had substantially abdicated their respcnsibilities

A

Zor insuring honest government. They had succumbed to either fsar
or self-interest. We have been tcld by prominent businessmen
that the most influential business leaders had already decided for
economic reasons to become supporters of Mayor Frank Pizzo. Although
they were subsequently dissatisfied, their perception of the con-
sequences of breaking off this alliance terrified them. Thus, when
the Greater Philadelphia Partnership was confronted with the gquestion
of whether it should support the Special Prosecuter, it decided +that
an affirmative answer would be considered by Mayor Rizzo as a political
unfriendly act. To avoid the wrath of the Mayor, it chose not to také
a position. A highly reliable source has told us that the EZxecutive
Director of the Greater Philadelphia Partnership guit in protest over
the less than courageous actions of his employers.
ther prominent civie and‘commuhity groups in Philadelphia also

held back. Although many of them may have felt helpless, they painfull;
bring to mind the analogous scene of the killing of a girl in +he
rresence of hundreds of onlookers who do nothing to rescue her either
because of feazr or the desire not to get involved.

Perhaps a different Special Prosecutor with different experiences

and personality could have won the Philadelphia community's support.

T
" The leaders involved are persons of integrity and civic spiri:t, even

though thewr lacked courage. A stronger prosecutor, with a well-

defined plan of action might have inspired confidence that sometRhing
could te done abcut official wrongdoing and might have easesd the
fear of supporting this crosecution effort. It 1s more uniortunate thaj

cemmunity leacders tock the safer and mors comfortable way out bv deing
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destroved, few seemed to care or notice.

It will remain Philadelohia's shame that so important a
Prosecution effort could be so openlv assaulted and locted wi:h
hardly a public protest made. One groés measure of community
reaction is the number of letters sent to the editors of local
newspapers. When.Phillips was dismissed, and later when the OSP
terminated, only a handful of letters were received. 1In contrast
when Richard Nixon fired Special P*osecutor Archibaldé Cox du*lng tue

"Saturday Night Massacre”,a half million telegrams poured in from

the people of America to +he Congress cduring that weekend.

Relationship with the Press

Few people in public life receive ﬁore attention from the media
than prosecutors investigating official corruption. Frequently, such
investigations periodically uncover evidence linking well known persons
with scandalous conspiracies. Because these revelations are known to
vield eye-catching headlines which sell newspapers, it is hardly
surprising that Philadelphia's Press welcomed Special Prosecutor
Walter Phillips to the city with oren armé.

Throughout Phillips'tyo-yvear tenure as Special Prbsecutor,
and until the OSP was given up for dead in the fall of 19756, the
office enjoved mostly uncritical news coverage and overwhelmingly
favorably editorial support from all three daily newspapers (garticu-

larly the Philadelphia Incuirer). The electronic media trea=sd +he

cifice in the same wav. The dailies znd newscasts 2ll carried news
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the office's investigations. Press representatives insist, however,
that any help they received from OSP for these news analyses céic
not include leaks of secret investigative material.

Prosecutors, like other public officials in the limelight,
often fall prey to two strong ané harmful temptations: to
<éelecthmﬂy "leak"” seeret materials to advance their positions; and
to consider the favorable coverage their offices receive in the
press as an indication of strong public support. We have found
that the pffice of the Special Prosecutor was fundamehtally innocenﬁ
of the charges often made by its opponents that its staff leaked
protected grand jury testimony to members of the press. With few
exceptions, the office refused to divulge any secret infgrmation
unless and until it was admitted into evidence at trial.

Unfortunately, as we have stated, Walt ter Phillips often ecuated
the positive coverage his office received in the media with what he
incorrectly perceived to be active support by the Philadelphiza
community. Judging whether the public will respond to a_continuing
news story is a hit or miss proposition. Maurice Nadjzari was the
darling of the New York press for some time when he was Special
State Prosecutor for the criminal justice system in New York. Yet

after he first successfully £fought his dismissal £rom the post,

public support and press attention soon withered.

When Phillips needed public support for his positions cn

wiretapoing and funding lecislation, he activelv soucht anéd cbtained

-

S b

~a2dia coverace Ior his stands. EHowever, without the aciive co-
overation c¢i citizerns' olitical leaders, his
3 : = 4 e I P
* See Zdiscussicn 0% >uirer of 2,/1¢/76 ati:zd.
In cn2 instance, **‘eeae eviiance that hzd cnl:
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ositions were easily defeated in the Pennsylvania General Assembly.

o)

By the end of his tenure as Special Prosecutor, Phillips had learned
that piles of press clippings were no substitute for firm commitments
for support from the Governor and Attorney General, or for an actively

aroused general public.

Relationship with the Governor and Attornev General

During his tenure as a deputy attorney general in charge of
the Office of Special Prosecutor, Walter Phillips served under twe
Attorneys General -- Israel Packel and Robert Kane. Althouch he
complains of inadequate financial backing from the outset, Phillips
speaks highly of the support his office received from Packel. 1In
contrast, Phillips believes the office received little support from
Attorney General Xane. Although Phillips may have experienced
€ifferent relationships with his superiors, this was not entirely
dependent‘upon who was Attorney General. The Attorney General is
an appointee of the Governor of Pennsylvania and as such gererally
follows and implements the policies of the Governor. If£ Packel
provicded more support for thé office than Kane did, this may be
Partially explained by the fact that while Packel was Attorney
General, Governor Shapp was somewhat supportive of +the Ofﬁice of
Special Prosecutor and had decreaséd his support by the time Xane
became ttorney.General.

There were certain well-defined are?s of the Special Presecutor's

tate acdministration was
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activities Zor which the supocrt of the
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overall posture. 1In addition, there were more routine matiters such
as cutting red tape when procuring supplies, salary raises and
promoting and undercover vehicles.

Although Phillips was a deputy attornev general under the
supervision of the Attorney General, it was clearly necessary in
the prevailing political climate that he be permitted to act
independently in running his investigationé of police and official
corruption. 1In his discussion with us, Packel emphasized that he
cave this independence to Phillips. Phillips confirmed Packel's
claim. Attorney General Xane also left Phillips on his own for most
of the time Phillips was Speéial Prosecutor.

On its face, this speaks well of +he relationship between +he
Attorney General and OSP -- 2 relationship that certainly facilitated
.an autonomous and politically uncontrolled investigation by Phillips.
Yet, leaving Phillips alone had political advantages. Governor
Shapp was a candidate for re-election in 1974 anéd needed the good
will of the public, as well as the aid of the Democraticlpoiiﬁical

leadership in Penasylvania. By creating an independent special

prosecutor in Philadelphia, he could obtain the cradit for sponsoring

free himself from the responsibility for the Special Prosecutor's

actions.

|_.l
(B
]
rt
ot
0
3]
4]
(]
O

Furthermcre, throughout 1974, when Packel was sti
General, none of Phillips' investications appeared £o5 threzten

pelitical leaders on whem the Governor hzad to relv. The oresentments

returned by the Januarv 1974 ¢rand jury during that geriod eitre-
related to police corrupticn (within Phillips' initial mandz*te
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- apparently renewed the legislature's hostility toward Packel, who

resolution calling for a Constitutional

to influence the votes of suffigient legislators in his own partv.

administration andéd the Philadelphia Democratic City Committes. Thus,
it was in Shapp's interes+: +o give basic suppor< to the 0OSP, at least

until he was re-elected Governor in November 1974.

At the end of Febfuary, 1974 Packel sponsored a bill in the
General Assembly to create a statewide special prosecutor to .
investigate police corruption with a state appropriation of $500,000.
The bill died in committee. TIts outspoken opponent was Senate
Appropriations Committee Chairman, Henry J. Cianfrani. This bill

had become the Attorney General without

its approval. The House of

Representatives expressed its hostility toward Packel by adopting a
amendment which would have
made the Attorney General an elected rather than an appointed cfficer.
Shapp tried again in June 1974 to obtain fundingAfrom the
legislature for the OSP. He wrote to legislative leaders that he .
considered "the woik cf the Special Prosecutor to be of the highest
priority. . . To accomplish the tasks before-it, the Office of
Special Prosecutor needs to be well staffed and this costs money."
However, his attempt Qas ineffective. Cianfrani prevented an
appropriation for the Special Prosecutor from coming to a vote.
House Democrats also defeated it. This led one Republican
Rapresentative to publicly accuse Shapp of not being serious in
his support of the Special Prosecutor. He argued that if Shapp

had really wanted to get the bill through he should have been akle

* In anticiration of the passage of this biil, Governcr :Shazs's bulss
message fcox FY 1574-73 calliad for an apprepriaticn O §1,000,500
TO suppcrt the statewide special crosecutor. 2scautse no such
cfiZice was creztsd by the lecisliature, the Governo-'s T=Cuesz




@

The legislature's refusal to provide financial suppért for
the Special Prosecutor did not stop the office's operations. The
Law Enforcement Assistance Administration of the U.S. Department of
Justice supplied federal grant money for the 0OSP. LEAA Provided
these funds through its cbnduit in Pennsylvania, the Governor's
Justice Cormission (GJC). The Attorney General was chairman of.this
Commission and its membership was appointed by Governor Shapp.

On the occaﬁion of his second failure to obtain legislative
funding for the Special Prosecutor, Governor Shapp wrote a let:ter of
support for the Special Prosecutor to Attorney General Packel. This
letter was written on August 6, 1974 in the midst of the Governor's
re-election campaign afgér his Republican opponent accused the

Governor of "covering up" corruption in Philadelphia by fziling +o

- support the OSP. The letter in its entirety is as follows:

"Dear General Packel:

After the House of Representatives voted down the
appropriation bill for the Office of the Special Prosecutor
in Philadelphia, I was disturbed to learn that some people
in Philadelphia are apparently under the impression *hat

Mr. Phillips' operation will terminate shortly because cf
inadeguate financial support. I think it is imperatiwve that
we dispel this impression immediately. I am s+ill committed
to an all-out effort to have the Commonwealth provide its
necessary share of the funds.

As you know, Pennsylvania has been fortunate so far to

secure a large part of the funds for the Office of the

Special Prosecutor in Philadelphia from the federal

goverament and the Pennsvlvania Justice Department. To

date, we have receivegd $289,445 from the LEAA funés designated
for Pennsylvania, an additional $205,000 from LEZAZ in

Washington as a direct grant and $138,802 from Pennsvlvania.
Under the Crime Control Act of 1972, the federal covernmen=<
can provide funding for this tyve of project of up to 203
through LEAA if the state will supply the remaining amount.
With the rscent Supreme Cour: acticn urholéinc vour creaz=iecn
of the Special Frosecutor Cfice in Prniladelphia, I suggest
that wveou direct Mr, Phillirms =p eprly immediztelv for feder:zl
funds +o continue hiz cperztion | §~u5de:stand thet Lzaa

nas suggestad that the nex+: acdiiczation for fundés bv the




ecu“or s Office in Philadelphia be for the

Srecial P:
£ ctober 1, 1974 to June 30, 197s6.

riod

:Itn

In view of this extended period, there is a need for
approximately $500000 of state funds to secure the federal
funding. I had hoped that the General Assembly would
appropriate the necessary state funds in July before the
summer recess, and I am still confident that they will
approve funding when they return in September. If they do
not, an alternate source of funds will have to be found.

In light of the many recent events, there can be no gquestion
about the need for a special prosecutor to rcot out govern-
mental corruption. It's time that a complete sand thorough
1nvest1gatlon be conducted to punish the guilty and remove
suspicion from the innocent. Throughout the nation, we have
seen the need for specialized orosecuting offices to deal with
publlc corruption, as for example in New York and Washington.
Now, in Philadelphia, we are on the verge of establishing such
- an operation. Consequently, it is vital that the Commonwealth
supply its share of the funds ané support the operation in
Philadelphia.

Sincerely,

MILTON SHAPP
Governor"”

t is notéworthy that this'letter informs Attorney General
Packel to direct Phillips to apply immediately for federal Ifundés
on-th; basis bf.a budget for 2 period from October 1, 1374 to June
30, 197s. t no time did the O0SP apply for funds from LEAA for
such an extended period of time. On the contrary, Philli?s conplained
that his inability to get long term funding placed his ofiice in an
insecure position which prevented him“from recruiting experienced
high level staff and threatened the success of his investigation
by causing witnesses and informers to lose confidence in his office.
Phillips recalled Shepp's letter cf suppert to Packel in the summer

of 1974, but he had no recolleciicn of the referance 2 a2 2l-monzh

budget pericd to be funded bty LEAA. He said he coull not -smenmber
Packsl either sugcesting to nim or Sireciting him %o Zile such a

budcet recuest. Phillips savs that he discussed lonc fterm fundinc




Governor ané Attorney General was the securing O

through +the Governor's Justice Commission.

The clearest manifestation of support for the OSP? by the

& T

LZAA funding

Throughout the entir

existence of OSP the Governor's Justice Commission with the backing

of Shapp, Packel and Kane approved grants to keep the office

in operation The total funding which was made available to the OSP

from its inception until June 30, 1976,is summarized in the table

which appears below.

More significant than the amounts which

ultimately received are the amounts which were denied the OSP

the legislature and the subsequent actions taken by that body

were

by

€0 cut

off all sources of funding, federal as well as state. Owing to the

failure of expected state funding to materialize, as well as poor

State budgeting technigues

and poor grant accounting, numerous

changes were made tc the budgets originally submitted. Conseguently,

budget analysis is quite difficult.

Total Fundine Committed to OSP 4/1/76 to 6/30/76:

Grant Number Tyoe Awarced
1. DS-483-73-3A State discretionary 4/1/74
2. - State match to avove "
3. 74~-0F-03-009 Fed. Discretionary 1/1/75

- State March "

5. 75-0F-03-008 Fed. Discreticnary 10/24/75
6. - State Match "
7. DS-74-C-G-9-546  State Discretionary 9/74
8. - State Match "
Q. DS-73-C-53-%-526 Stats Discreticnary 7/73

9]

eriod

4/74-8/75

4/74-11/74

12/74-8/75

12/74-11/73
7/75=5/7%6

TCTATLL

-\

$ 289,445

319,218
2g,467




Total Actual Expenditures 4/1/74 to 6/30/75 =

Expense Category Actual Amount
Personnel $ 1,410,065
Fringe Benefits 273,878
Travel ' 11,938
Ecuipment : 29,315
Supplies | ____ o 523,506 (1)
Consultants i 20,356
Confidential Funds - 19,779 (2)

$ 2,288,837
(1) Includes occupancy costs for office space.

(2) Prior to May, 1975, expenditures for confidential
informers payments were charged to an account which
was grouped with supplied for reporting purposes.
The actual confidential payments through June 30,
1976 totalled $40,416.

h

In April of 1974, the OSP received the fi:st.four payments o
LEAA money as indicated in the summary above. Based upon the assumptio:
that the state funding would be received, the grants were expected *o
last until June of 1975. However, in addition to the demise of the
Special Prosecutor Bill, the grant did-not provide funds for the
.expansion of the original OSP mandate -- from following-up the work of
the Pennsylvania Crime Commission investigation to include staffing
the Takiff grand jury.

When it became clear that this initial funding would not last

the OSP until June, 1975, the office beczan seeking & seconé rouné cf




round of grants, (state matching funds totalling $218,713) the Attornev
General used state funds from the Justice Department's appropriztions
to meet these grant fequirements. The Attorney Generzl's office was
running short of money itself becaﬁsé of the support it channeled *o
the OSP and its failure to obtain an increase in its appropriation for
FY 74-75 to cover automatic state pay increases. Despite serious
fiscal problems in Pennsylvania, the legislature passed a supplemental
appropriations bill on April 29, 1975, in which the Department of
Justice shared. This had the practical effect of providing state
funding for the OSP on a retroactive basis, since the Attorney
General was reimbursed for the support funds he had given the 0OSP
from the Department of Justice's budget. |

The fiscal plah for the second year of operation of the 0OSP
called for a state'discretibhary grant cof LEAA funds in the amount:
of $§1,000,000 together with state matching fundés of about $439,000.
The recuest for state funding was included in the budget submitted
by the Justice Department to the State budget offi;e, and was inclucded
in the 1975-76 general appropriations measure when it was intrcduced
into the legislature. Although the House very clearly voted not to
remove the CSP funding in‘spite of the general situation in which
‘budgets were being slashed drastically, this support was short lived.
H.B. 1336, the measure in question, emerged from the Senate Acpropr-

ations Committee with a number of alterations which ultimately were

1. The budget of the Justice Department was cut so
rastically that thare was no recom Zor supplving even
a part of the reguired $429,000 in state matching funds.




2. The Justice Department budget was line itemed. That
is, the appropriation was divided among the various
offices within the department, with a prohibition against
using or shifting the funds between the ofiices. The
OSP was conspicuous by its absence from the line item
appropriation.

3. The Pennsylvania Crime Commission budget was line
itemed into the Justice Department budget and was
cut drastically.

4. The OSP had leased office space costing $7.35 per square
foot and the bill contained a prohibition - apnlylng only
to the Justice Department - against expenditure for rent
in excess of $6.90 per sguare foot.

5. The line iteming and the rental restrictions were not

applied to any other agencies of the government, and

were clearly designed to cut off all state funding of

the OSP.

On June 30, 1975 this bill became law. The OSP was able to
%*

continue in operation despite the fact that it was receiving
100% LEAAR money from the G5C. Since the GJC was supplied with
sufficient state matching funds on an overall basis, the requirsment
for $439,000 in matching funds specifically for the 0SP was waived.

This was termed an "aggregate overmatch." The legality ©of operatin

W]

the OSP totally with LEAA money was challenged in two instances by
defendants the 0SP was attempting tc prosecute. Although‘the particull
issve was ultimately resolved in the courts in the favor of the 0S?,
this litigation provided substantialndisruption in the normal operatig

of the office.

Hh

The Special Prosecutecr's Office never received its grant frcm
the Governor's Justice Commission for fiscal year 1976-77. The

meneyv was piratsd by the Pennsvlwvania General Assembly, which enacted

* The $6.90 oroaibition dicd not pravant the rent IZIrcm being paid ¢
the C8? oififice scace. v a gimmick in renecctiating the lesase -
hallwavs, restrooms and elsvator shait space became part oI the
the gra2mises - the Der scuare foct rental was recucsi to the
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& statute giving it control over federal funds granted to state
agencies. At a time when some Democratic legislative leaders had

become targe*s of the Special Prosecutor S probe, the 0ffice of

‘Speclal Prosecutor was the only agency eliminated by the legislature

rom the list of federal fund recipients. This action ult lmately
led to the demise of the OSP. The fate of this last grant intended
for the Special Prosecutor is more fully discussed later in this

report.

Loss of the Bodv Bug

When Phillips began his work as. Special Prosecutor,he believed
his investigations would be handicapped by Pennsylvania's restrictive
law prohibiting the wiretapping of telephone conversations and the use
of concealed microphones to eavesdrop on rocm conversations. However,
Pennsylvania law at the time did not forbid the use of body bugs.
These are miniature recorders or radio transmitters which can be
concealed on the body of an undercover agent or informer for the
burpose of recording conversations with a suspect. Since the agent
or informer is a partv to the conversation, his use cf such a recoréin
device is not considered to be electronic eavesdrorping.

| In its investigation of police corruption, the Pennsylvania Crime
Commission had effectively used such a body buy on a cooperating bér
owner to record conversations with Philadelphia police ofiicers
concerning the payment of bribes. Phillips planned to use body bugs

in his investigations and had submitted a purchase racuest to the

-

state for scme scophisticated expensive recording cevices. This
recuest was leaked to the press. It was believed fhzt +ha lezk may
nave ceome from a éiscruntled former empiovee who may have made a
Xerow ccocoy o0 the ourchzse oriser

~
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-




Shorﬁly after the leak was reported Speaker of the House of
Representatives Herbert Fineman oressed legisl;tion to amendé the
Pennsylvania Wiretapping,gtatute 18 P.5.§570. The amendment added
the following definition *o those acts which were Prohibited under
Pennsylvania law.

"Eavesdropping: Surreptitiously listening to, monitoring,

transferring, amplifying or recording the voice of or action

of another person without the knowledge and approval of such
other person by the use of any electronic, mechanical or
other device."
This aﬁendment would prohibit body bugs. In support of his amend- .
ment, Speaker Fineman spoke loftily of the right of privacy'ané ex-
Plained that the prohibition of body bugs would further the Pennsvi-
vania legislatﬁre's policy against electronic eavesdropping. He
warned his fellaw legislators that no one was safe from the reach
of eavesdroppers who now had available to them miniaturized spacef'
aged electronic equipment. EHe told his colleagués, "i’m suggesting
to the members cf the House that out of a sense of self Dreservaticon,
you should be supprorting this kind of amendment. "

Fineman also revealed that he learned that he had been wiretapped
and bugced and claimed that the experience had had a2 chilling effect
on his private conversations. He also reported an alleged bugging
incident involving another member of the House.

On September 4, 1974, while the bili was pending, Governor
Shapp wrote to Attorney General Packel to exXpress concern over *+he
Special Prosecutor's request for electronic surveillance ecuipment.

Refarring to reservations he had heard Zrom 1
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the use of such eqguipment, Shapc informed Packel that althouch re
11 intended to push 2is reguest for lecislation oroviding finzancizl

support Ior the Specizl Prosecutor, ke wantad Packel fo understanz




that they had a "responsibility to the bublic to make certain any
funds expended by the Special Prosecutor are in full compliance with
the law."

Phillips became furious over the letter and its subseguent
release to the press. He spoke to Packel and convinced him that
the equipment he sought to purchase would be used in a manner
consistent with Pennsylvania and federal law.

However, Phillips was alarmed about the legislation that the
Speaker had introduced, because it would deprive his office cf the
use of the body bug in its investigations. Phillips told Packel
that body bugs were absolutely essential in corruption investigations.
This was especially true, he said, in corroborating an informer who
accused a police officer of accepting illegal payoffs.

Apparently, Packel was able to win Shapp's support of the
office's use of body bugs, since on September 20, 1574, Packel wrote
the Pennsylvania legislature a letter strongly oprosing the amendmen<t
and urging the legislators not to cdeprive Pennsylvania law enforcemen+
officers of an essential weapon against "organized crime and corruption
as well as drug abuse." 1In his response to the House, Tineman
lashed out at Packel:

"I can understand the Attorney General's position, in view

of the recent disclosure made by a newspaper of general

circulation that the special Prosecutor in this state has

spent thousands and thousands of state dollars for the purchase

of electronic surveillance eguipment. What was he going to

investigate? Municipal corrupticon? Perhaps some policemar

down in the city of Philadelpnia was taking free hamburgers

Oor mavbe taking some payoffs because thev've allowed the numbers

racket to exist in some particular area of the citv, or

Scme such similar offense. That was what Mr. Packel was

going to allow his special select attorney to invade the
right of privacy for, for those kinés of matters."
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privately and publicly urged Shapp to veto the bill. He pleaded for
an opportunity to meet with Shapp to explain his position before
Shapp acted. He was »romised by the Governocr's top aides that he
would be given this cpportunity. However, while Phillips was
waiting to be called to the Governor's office, Shapp signed the bill
on December 27, 1974 and it became law.

Shapp acted against the adﬁice of his Attorney General and
with the obvious knbwledge that he was handicappiﬁg the investigation
of the Special Prosecutor. Ee could be applauded if he was resisting
over zealous law enforcement demands and striking a blo& for privacyv.
Yet even the Warren Supreme Court had held that the secret recording
of a conversation by one of the parties to it did not constitute
electronic eavesdropping or a violation of piivacy under the Consititu
The Court reasoned that since a party to a conversation is Qermitted
to reveal what he has heard either to his associates or by giving
testimony in court, there is no reason to prohibit him frcm recording
the conversation to make certain his rececllection is accurate. To
be sure, the defendant may £feel betrayed and outraged, but he has
no legitimate complaint that his privacy was invaded. The Court
said@ he chose to speak to the informer and confide in him, ané therei:
took the risk of betrayal.

The value to law enforcement agencies of cne-party consent
recordings was explained +o Governor Shapp by his own Attorney
General. In corruption éases, which deal mainly with white collar
conspiracies involving public officials, there are no evewitnesses
or clues such as fingerprints or smoking guns. These crimes are
usually exposed by a participant who has become an Iniormer or an

cndercover acent who has infiltrated the conspiracy. The prosecuior




is usually ccnfronted with naving to prove word against word -- the
word of an informer or undercover agent against the word of the
suspect. The problem can be easily understood when one consicers
~the credibility of the testimony given by a cooperative gambler
Or narcotics addict against a police officer, or even the testimony
of an undercover agent given against a high public official. as
Phillips repeatedly argued, this law enforcement dilemma was
dramatically illustrated in +the Watergate scandal where John Dean's
word was pitted against the word of the President of the United
States and his most powerful White House aides. The White House
tapes proved to be the "ultimate witness" that could corroborate
Dean.

Shapp's signing of the FinemanAbill was his first step in
withdrawing suprort from the Special Prosecutor. Attorney General

Packel, himselZ, became =z casualty. He was already personz noa

cgrata with the Pennsylvania legislature. Within days after Sh;pp
signed the eavesdropping bill, he found it necessary to ask his
old friend and advisor to resign his Position as Attornev Generzl.
In his place, he appointed his.campaign manager in the recént

election, Robert P. Xane.

- The Erosiocn of State Support for Phillips

Attorney General Xane launched his relationship with +he
Philadelphia Special Prosecutor by adopting the same policy of

laissez faire followed kv his credecessor. Eowever, Xane &id beliewe




ancd Xane agree that the Attorney General usually left him alone.

However, Phillips has told us he was willing to report the Progress

of his investigations to Kane, but was never asked. Tt was as i

'

Rane didn't want to know. Xane explained that he did not want to
create the appearance of interfering with the Special Prosecutor.

Hdwever, very early in his tenure as Attorney General, Kane
caused alarm in‘the Office of Special Prosecutor and undercut its
effectiveness by casting new doubt oﬁ its continued existence.
Shortly after he was appointed Attorney Generzl, Kane met with
District Attorney Fitzpatrick and asked him whether He would be
willing to take over the work of the Special Prosécutor's office.
Fitzpatrick remembers that Kane expressed reservation about the
investigaticn Phillips was conducting, but felt that the grand jurv
probe had to be continued. Fitzpatrick expressed his willingness to
feview all the cases in the Specizl Prosecutor's cffice and to assess
the viability of each of them. He *old Rane that he would be willing
to pursue only those cases he concluded were sufficiently strong.
Kane did not press the matter at that time.

However, at a planning meeting in Harrisburg, Kane told the
heads of all Justice Department agencies thaﬁ he had discussed with
Phillips and Fitzpatrick the takeove;.by the District Attorney of
the grand jury investigation of corruption in Philadelphia. Phillips
was not present at the meeting but was represented oy nis administrz+:ii

assistant, Nancy Ezold. Ezold was surrrised by Kane's statement and
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immediately telephonedPhillips who told her he hacé nesve

a8 discussion with Attornev General Xane. Xane's statement was rapcrisd
in the oSress with the explanation fhat he had triszé =o susoors
Phllliss by seeking Funds from :he lsgislature bu:i that all Dermoeraz=ia




factions were united in opposition to Phillips.

Shortly thereafter, Xane told the House Appropriations Committee
that he "would look to the day when" the Philadelphia District Attorne;
office could take over the functions of.the Special Prosecutor's
voffice. This statement was widely publicized. It had a devastating
impact on morale in ﬂmgdfﬁrgand seriously diminished the willingness
of several witnesses to cooperate with the OSP. Governor Shapp
publicly discounted Attorney General Kane's statement by explaining
that it did not represent a dimunition of the state's support for
the OSP, but only referrea to an unlikely future willingness of the
Philadelphia District Attorney to investigate official corruption.

Attorney General Kane's early attempﬁ to get District Attorney
Fitzpatrick to take over Phillips' role might be partially explained
by the Shapp.administration's inability to obtain state funding for
the Special Prosecutor's pffice. \By April, 1975, the 0S? had been
supported only by LEAA funds with the required state matching
portion being provided from the Attorney General's budget. Attcrney
General Kane had asked the legislature not only to reimburse the
Department of Justice for the fundés it-had supplied the Special
Prosecutor's office, but alsoto' appropriate $439,000 for the Special
Présecutor's office for fiscal year 1975-76 to meet the state's
matching requirement for the LEAA grant. By a supplemental appropriati
the legislature did provide the necessary funds to reimburse the
Cepartment cf Justice. 3ut as we have shown above, it no+ only refuses

to appropriate any funds for the Cffice of Special Prosecutor for

t

=76, it drastically cut the budget of the Dspartmen=

'
(1]
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cf Justice so that the At+*ornev CGeneral woulé rave no surzsiuvs funés




to give the 0SP. t alsoenacted ‘restrictions prohibiﬁing the Cepar:-
ment of Justice from using any funés for any Purpcse other than +£hose
line-itemed by the legislature in the appropriation bill.

The funding problems could not have been the only reason the
Shapp administration was seeking to have District At torney Fitzpatrick
take over the Special Prosecutor's investigations. The Governor's
Justice Commission, under the control of the - ‘Governor and Attorney
General, was Stlll in a position to award LEAA funds. 2and, as we
have stated, the Justice Department was able to employ the "aggregate
overmatch" theory to excuse it from having to provide any additicnal
state funds for oOsp.

though the Governor protested the legislature's rejection cf
the Justice Department's request for funds for the Special Prosecutor's
Office, he failed to demonstrate any eff ective exercise of leadership
on the members of his.own party in the legislature.

The Governor has indicated to us that he had become c1ssa isfied
with Phillips' activities. BHe believe that Phillips was spreading
his investigatiors bevond the areas originally contemplated. 1In
fact this was not so. Kane also told us that he was disturbed by
the continued grand jury investigatiqn by a special prosecutor. His
concern was that the special grand jurf in Philadelphia appeared to

'be developing into a permanent grand jury, since it was continuinea
the investigaticns of the Specter grand juries going back o 12§¢.
Kane said it seemed inappropriate to have a special prosecutor ranning
a gran€ jury prcke of corruption in Philadelphia when thers was =2

District Attorney who was now willing and able to carw-
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It was also evident that at this time powerful Democratic leaders
in the legislature -- the Speaker of the House, the Chairman of thé
Senate Approrriations Committee, and the Chairman of the'House
Appropriations Committee - were bringing considerable pressure on
the Governor and Attorney Geqeral to restrict, if not terminate,
the Office of Special Pfosecutor. A close political ally of one
prominent legislator had been indicted by the 0SP for his extensive
involvement in fraudulent activities and conspiracy. Members of
the Special Prosecutor's staff believe that if the defendant was
cdnvicted and sent to prison he would implicate his prominent
patron. '

Investigations by Phillips touched Speaker of the House Herbert
Fineman, Chairman of the House Appropriations Committee Stephen
Wodjak and Senate Appropriations Committee Chairman, Henry J.
Cianfrani. Senator Cianfrani &oesvhot hesitate to acknowledge
that he frequently complained to Shapp and Kane about Phillips'
tactics. Fineman claims that it wasn't necessary for him to bfing
Pressure on Shapp and Kane about the 0SP. However, he said the
.Governor and Attorney General knew exactly how he felt.

However uncertain the relationship between Kane and Phillips
may have been earlier, it became strained to the kreaking point
in the fall of 1975. 1In October,Phillips presented Kane with three
immunity petitions for the Attorney General to sign. Thev related
to investigations in which Fineman, Wodjak and another legislator
were the primarv targets. Until then Xane, like Packel, had routinely

signed, without cuestioning, the immunity petitiomns Phillips hac given

(Bad

nim. These earlier petitions had involved investications of policse

cfficers and city officials in Philadelphiz. <Rane szavs. he assumed




they were prepared in accordance with the law.

However, Kane refused to sign these last three immunity
petitions.‘ He told Phillips he wanted to review them carefully
and would inform Phillips about his decision on them at a later
time.

In late November 1975, Rane met with Phillips and
told him he had serious reservations about signing the immunity
petitions Phillips had given him in Octobef. He told Phillips
that the investigations referred +o in the petitions were not
within the scope of the provision of the Pennsylvania Immunity

tatute which authorized grants of immunity. Rane pointed out that
the Statute limited granting of immunity to investigations of
"organized crime and racketegéing". He referred to the decision of

the Superior Court in Commonwealth v. Brady, 228 Pa. Super., 233

(1974), which held that the immunity statute could not cover
investigations of public corruption. The.ggggz case had been
pending for review before the Supreme Court of Pennsylvania fdf
ové: one year. Kane said that he could not act on the petitions
until the Supreme Court of Pennsylvania definitively passed upon
the guestion.

Phillips justifiabiy found fault.aith Rane's refusal to
" sign the immunity petitions on the basis of the Bradv case. The
Supreme Court of Pennsvlvania had already decided the gquestion
contrary to Brady in three separate cases brought by the Special
Prosecutor's office and if it followed its own precedent, would

have to overrule the Superior Court. In In Re:Talcne, 464 Pa. 42

(1973), In Re. Martorano, 464 Pa. 66 (1975) and iIn Re: LaRussa, 454 2=a.

(1975) the Pennsvlvania Suprzme Court held that the mandate cf the

85




£fice of Special Prosecutor to investigate police corruption and
official corruption in Philadelphia was within the scope of the
language “drganized crime and racketeéring" contained in the immunity
statute.

A strange case of suspended animation seems to have afflicted
the Pennsylvania Supreme Court in the'gggézvcase. As of the time
of thé_preparation of this evaluation the case has been awaiting
action by the Couft for more than two years.

In light of the Court's three explicit holdings contrary to
Brady the Court's failure to summarily reverse it and its permitting
the case to hang in_limbo for so long a time cannot be properly
explained. | |

Phillips was stymied by Kane's refusal to sign the immunity
petitions. in addition to relying on Brady, Kane also told Phillips’
he had philosophical disagn;msnts with the concept of immunity, thus
laying the foundation for the rejection of the petitions even if the
Brady case was decided favorably to Phillips' investigation.

On February 19, 1976, the Philadelphiaz Inquirer published a
story disclosing Kane's failure to sign the immunity petitions submitted
by Phillips, that were crucial to an investigation involving
Pennsylvania legislative leaders. Kane believed that Phillips had
" 'leaked the étory and was outraged. Phillips souéht and obtained
denials from evervene on his stéff about the leak. BHe traveled to
Kane's office .and informed him that no one from the Special Prosecutor's

£fice told the Incuirer repcr:ter about the imnunity petitions. Xane
remained uncenvinced by Phillips' denials. However, the Incuirer
itself, reported that it had obtained the information in supocrt cf

its story not from Phillips but from "seomsies Se far

t
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Shortly therea‘ter, fearing that Kane might aourntly end his
investigation, Phllllbs obtain ;He permission of the supervising
judge of the grand jury to take a memorandum he had prepared
describing an investigation into alleged crimes by Pennsylvania
legislators, to Washington. Hehpresented it to the Chief of the
Criminal Division of the United States Department of Justice. When
word of Phillips' trip to Washington reached Harrisburg, Attorney
General Kane charged the Special Prosecutor with "insubofdination".
On March 31, 1976 Kane fired Phiilips and his First Assistant,

Ben Joseph, claiming that his confidence in them had irrevokably
eroded.

The firing of Phillips by Rane has two sides. Attorney
General Kane was totally frustrated with Phillips. £Rane believed
Phillips would not accept his supervision, was determined to embarrass
him bf leaking stories to the newspapers, and had even been disloyal'
and insubordinate by "end running” him with his trip to the United
States Department of Justice. As Attorney General, Kane had a right
to set policy on all issues, including immunity. He thocught if
Phillips would not follow his direction, then Phillips could not
remain a deputy attorney general.

| Kane had reason to be dissatisfied with Phillips' performance.
His investigations and prosecutions had not produced any major
convictions. Xane héd received complaints frem lawvers, judges and
public officials. It is clear from the record tha+ Kane was genuinely
unhappy with Phillips and at the time of the dismisszl, had reached

the point of almost complete incompatibility with the Special




On the other hand, Phillips was fired in a peculiar political
environment. We have recei&ed reliable information that for a period
of months prior to Phillips' dismissal, the Governor and Attorney
General wefe.under constant pressure from Democratic legislative
leaders to get rid of Phillips. After Judge Myrna Marshall charged
the November 1975 grand jury to continue the probe of pplice and
official corruption in Philadelphia, District Attdrney Fitzpatrick,
at Kane's invitation, claimed the right to staff the grand jury.
Further, the proposed budget of the Department.of Justice for fiscal
year 1976-77 did not even have a reference to the Office of Special
Prosecutor. It appeared that the Attorney General had planned to
free himself of the corruption probe in Philadelphia.

In February 1976, Senator Cianfrani helped the feuding Democratic
féctions "cut a deal" to provide unified support for Govgrnor Shapp's
presidential bid. <Cianfrani says that although this deal waé not
conditioned on Phillips' dismissal, it was generally understood that
Phillips' continued presence was incompatible with the spirit~of
unifiedé Democratic support for Shapp. This can be better understood
when one considers that Phillips' office was then hot on the trail
of some Democratic leaders in the General Assembly.

Kane did not believe he faced st;ong public opposition to his
firing of Phillips. With the exception of a brief outcry cn the
part of Philadeiphia newspapers, Kane was correct. Indeed, Xane savs
that he received dniy five protesting letters from the Greater

Delaware Vallev area. The nezr absence of public reaction to the

* Judge Marshall rejected Fitzpatrick's effort to taXke cver the cra
jury prcbe, citing his prior refusal, his heavy caselcad arné the
herent ccnflict created bv his political ané personal rslaczionshi
with the Democratic officizls who would be tzrgets of thes prede.
Titzopztrick lost nis apvezl in the Suctreme Court oI Pennsvliania




firing of the Special Prosecutor likely resulted from a combination
of factors. Much of the public could not have been aware of what
in fact was going on. Others did not care. Many had become convinced

that there was nothing they could do to "fight City Eall".

Destruction of the 0OSP

Before Robert Kane had made know his intention to fire Walter
Phillips, he had approached Bernard J. Siegel, then First Assistant
District Attorney of Erie County, Penansylvania, and tentatively
offered to appoint him as Phillips' repla&ement. Siegel had impreséed
the Attorney General durihg his service on two Pennsylvania Criminal
Justice Comﬁissions, including the Pennsylvania Crime Commission.

A graduate of Brandeis University and EBarvard Law School, Siegel, 38,
did not have significant experience investigating public corruption,
nor was he familiar with Philadelphia's ﬁreacherous political
environment. After Phillips' dismissal, Rane formally offered the
Special Prosecutor's position to Siegel. fiegel became the ééputy
attorney general in charge of the OSP on April 15, 197s6.

NO attempt was made to aliow an impartial grcocup to nominate
candidates to f£ill the position of Special Prosecutor. No indivicduals
outside the statefgovernment "establishment"” were consulteé on the
appointment. The resulting absence of an indepéndently certified,
well-known, investigative professional added to the uncertzin status
of the office.

This report will not attempt to evaluate the operation of the

Special Prosecutor's Office under Siegel's direction. However, we




have included our observations concerning improvements made in
the OSP's operating procedures during Siegel's tenure as Specizal
Prosecutor. Ffom mid-épril 1976, until its slow death in December
1976, the Office of the Special Prosecutor was never more than a
hol@}ng operation. Finally, Siegel's job was merely to oversee
a2 terminal case of political catcer

In the sixty days following Phillips' dismissal, half the
office's.légal and investigativé staff resigned. For thg most
part, the replacements hired by Siegel were gquite capable.

However, they suffered from being placed in a rapidly deteriorating
situation.

Siegel appointed Edward G. Rendell to his "Pirst Assistant.
Before going into private practice, Rendell had been Chief of the
Homicide Division of the Philadelphia District Attorney's Office
under Arlen Specter. Two other attorneys were hired by the office,
both of whom had strong backgrounds as criminal lawyers. All of thg
investigators hired in 1976 were inexperienced in large-scale
' corruption investigations.

Siegel made improvements in three areas of the office's operation:
First, a centralized attorneys' filing system was begun. As discussed
above, the absence of any coherent or.grganized case file system in

the.Phillips office made it extremely difficuit to  analyze thg
condition and status of a case or transmit it from law?er to lawyer
Also, centralized grand jufy and motions schedules were developed whiéh_
improved communications within the office and allowed more efficient

utilization of the grand jury and staff. Second, (perhars Leczuse

* The office did obtazin the indictments of two s+ate legislator
Eouse Aapprcoriations COﬁmltt-e Chairman Stevhen Wodizak (D— hi
and Sena*or Ffrancis Lynch (>~ 1 _OY their inveclvement i
ailscec censpiracy to ob*a n L

:Cn"O‘L.E; licznt in »=2+ irn
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because of the'steadily declining investigative resources available t¢
the office) many of the weaker investigations initiated earlier were
concluded. TH; d¢ the sSpecial Prosecutor =ook positive actions to
improve his relations with the District Attorney; the Philadelphia
éelice Department, and the United States Attorney's Office. Even
with the office's future existence in serious doubt, good communicatio
between the OSP and the United States Attcrney s Office allowed
several important investigations to be continued. ~
On March 29, 1976, just as walter Phillips was being dismissed,

the Pennsylvanie Superior Court handed the Office of Special
Prosecutor its greatest legal setback. Acting on an interlocutory
appeal, the Superior Court quashed the indictments of Billel Levinson,
Philadelphia's Managing Director and the most powerful individual
charged by the Office ef the Special Prosecutor. By mid-January
-1975 the January 1974 grand jury had decreased in membership from
its orig inal 23 jurors to 17 due to the death of one juror and the
excusal of five others. The Special Prosecutor's Office ezn ienced
increa51ng difficulty in maintaining a quorum necessary to hear
evidence and make Presentments. Because of his fears about possible
difficulty in obtaining a new investigating grand jury, Walter Phillips
decided to seek the addition of new grand jurors from the original
| January 1974 grand jury panel. ©On January 13, 1975,:Judge Takiff
appointed six new grand jurors from the original panel. Whenever these
new gtand jurors were called upon to vote on a Presentment, they were
read any relevant testimony of the witnesses who had appearsd before
the grand jury.

On March 19, 1975, the Januarv 1974 grand jury returned its 14+h

th

- . -
HEillel Levinscn for cer

Presentrment, racommending the indictment o




extortion, false swearing and unlawful political assessment, stemming
from Levinson's discussions with Philadelphia's architects about -
the purchase of tickets to a Democratic City'dommittee éinner in
October 1972. The regular indicting grand jury indicted Levinsonv
on 35 counts. | o
Levinson's counsel filed a motion to quash the indictments. Judge
John A. Cherry, an out-of-town judge specially appointed to preside
- over the case, dismissed the motion, but certified three issues for
interlocutory appeal, including the substitutions authorized by
Judge Takiff. | ' -
On March 29, 1976, the Pennsylvania Superior Court, in a split

decision, quashed the indictments. Commonwealth v. Levinson, Pa.

Super. 362 A.2d 1080 (1976). The Court held that the appointment of
substitute grand jurcrs "was unauthorized”. "Moreover, since a
proper number of persons were present from the original grand jury
during the l4th presentement, the original grand jury was still
legally constituted and the added attenders were unauthorized persons
because never properly made.é part thereof."” Supra at 1088.

Althoucgh the Cour: specifically limited its decision to the
Levinson case, all the defendants named in the final 12 Presentments
) of the January 1974 grand jury took appeal of any orders upholding
theif indictments. Less than 2 weeks after the Court's decision, the
indictments against the second ranking official charged bv the
OCffice of the Special Prosecutor, Redevelopment Authority Director,
Augustine Salvitti, were dismissed during Tretrial argumen+. The
Superior Court's decision, currently on appeal to the Pennsvlvania

Strreme Court, has severelv damaced many cases brought by the 0sP.
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Cases against nine defendants have been delayed or guashed.

The Court's decision underscored a serious flaw in Pennsylvania's

® grand jury laws. As a special grand jury investigation proceeds, it is
normal for grand jurors to be excused for cause. After several jurcrs
have been excused if becomes'increasingly difficult to reach a quorum
o each déy testimony is heard or presentments are made. .The Superior
.Court's decision in Levinson requires the supervising judge of the
special investigating grand jury to wait until the grand jury can no
longer reach a quorum before adding new grand jurors. The ruling
Places an extraordinary and unnecessary burden 6n the supervising
judge and the prosecutor.

The final denial of funding to the Office of Special Prosecutor
occurred as a result of the passage of three bills by the Pennsylvania
legislature. As noted above, the OSP had been omitted £from the
Governor'é executive budget for 1976-1977. Instead,in April the
Governor's Justice Commission approved a $1.3 million appropriation
Py of federal lLaw Enforcement Assistance Administration funds forlﬁhe
office.

House Bill No. 568 was the géneral state appropriation bill for
® fiscal 1976-1977. 1It included several sections which sought to

Prevent support for the OSP. Like the\appropriations measure for

1975-1976, this appropriations bill continued the line-iteming in
@ effect for the general government operations of the Department of
Justice. The leased space rental Price restrictions which proved
ineffective against the OSP during 1975-1976 were not present in

the 1976-1977 bill. As additional insurance that the Justice

U
M

partment would not allocate anv of its funds for the operaticn of

i

the oOz:iice - . the following lancuage was added to the 1276-19




appropriations bill:

"The funds appropriated for general government operations

to the Department of Justice are specifically appropriated

to the bureau or division indicated aznd shall not be used

for the purposes or functions of any other bureau or division
of the department." H.B. 568, printers no. 3082, page 29.

The critical change in the state appropriations bill is to be
found in section 8b. In the preceding 1975-1976 state appropriation,
section 8b 5egan "In addition to fhe amounts appropriated by this
act, all monies received from the federal government, or from any

other sources. . . are herebv appropriated. . . " H.B. 1336,

Printers no. 1792, page 6l1. By contrast,'the provision in section
8b of the 1976-1577 appropriations bill was worded: "In addition
to the amount appropriated by this act, all monies received from

any other source, except the federal government. . . are hereby

appropriated. . . " (emphasis added)' No mention of either this
change in the language concerning federal government funds or the
lack of money for the Special Prosecutor's cffice was made during |
the debates on the appropriations bill on the floor of the Pennsvlvania
House.

On May 18, 1976, the State Appropriations Bill, E.B. 568 was
app;oved. Governor Shapp signed the appropriations bill on June 4,
. 197s6.

In another action calculated to hamper support for the CSP, the
Pennsylvania House overruled Governor Shép§'s veto of Senate Bill
704 on March 18, 1976. This bill amendéd the Pennsylvania Adminis-

trative Code of 1929 to prohibit the assignment of perscnnel tec ci

con-
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vent appropriations limits. The measure had the effect of pro:
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On June 1, 1976, Senate Bill 1542 was intreduced. The bill con-
tained a number of pré&isions which had the effect of insuring that
the General Assembly, not the Governor would have the power to allocat
and control federal funds’com;ng into the state. In summary, the
bill providéd that (1) all requisitions to the state treasurer must
indicate if any of the funds requested therein were derived from
federal funds; (2) all requisitions'must indicate whether any of the
funas requested wiil be used directly or indirectly as state métching
funds; (3) the state treasurer is specifically prohibited from issuing
any warrants for funds to dérive from federal grants unless these
federal funds wére specifically appropriated by an act of the Gengral
Assembly; (4) the treasurer is specifically prohibited from is;uing
any warrant for any funds which are to be used for state matching
fqnds uhless.appropriated by the legislature; (5) the act prohibits
the use of so-called restficted agency accounts unless specifically
authoriéed.for a certain agéﬁcy by the legislature; (6) according to
the act, it is the duty of the Secretary of Revenue, to offiéiélly
certify estimates of revénues from all sources, including the federal

government for use in the proposed budgets for the following vear. .

' The bill was passed by the Senate on June 8, 1976, by a vote of
49 to 0. It was passed with amendments by the House 183 to 1, on June
16, 1976, and was submitted to the Governor on June 24, 1976. While
the Governor could hévé waited until July 4, 1976, to veto the bill,
he vetoed it on Jﬁne428; 1976. His guick acﬁion allowed the legislatuxr
to override his veto prior to the July 4th recess. Reliable sourcss
have told this evaluation that considerable pressure was olaced on
- Governor Shapp to vetc S. B. 1542 before the holidav. However, an

effective veto would have deprived all state agencies of federal funis.




Therefore it was not unreasonable for Governor Shapp to choose to
contest the legislature's action by a ccurt suit.

On July 29, 1976, the Senate overrode the Governor's veto bv a
vote of 40 to 10. -On the same day, thé House voted to override the |
veto by a margin of 169 to 22.

The last_and.final card played by the legislature was House
Biil 1366, the Federal Augmentation Appropriation Act of 1976. That
bill provided for the appropriation of fedéral funds according to
the authority now possessed by'the legislature by virtue of the
passage of Senate Bill 1542. Two features of'this bill are

significant to the Office of Special Prosecutor: (1) the LEAA grant

for the Office of Special Prosecutor was conspicuously omitted from

the bill; (2) $45,000~was appropriated for the'exclusive purpose of
paying all expenses fSSociated with.this evaluation of the Speciél
Prosecutor's Office, Although the emphasis in the application of
state discretionary funds were shifted with respect to some of.the-
otherhprograms affected by the bill, the 0ffice of the Special
Prosecutor was the only program ieft completely without funds by
tne bill. On June 30, 1976, the Senate passed H.B. 1366 by a vote
of 34 to 15. |

During debate on H.B. 1366 several members of the House macde
reference to the denial of funds for the Special Prosecutor's Office.

Representative Stephen Friend of Delaware'County attempted to intro-

* This item was not in the original draf t of the bill. It was

hurriedly added when the evaluation ,rogect directcr informed
Att ordey General Xane that the bill as worded would eliminzte
funds for the evaluation. The w‘l11ngness of the bill's sponsors
to include a line item for the evaluvation of the OSP a< Kane's
urging - and not for *qe OSP itself - provides another clue =h
the primary purcose of the bill was the destructisn of the QSP.




duce into the House an amendment to provide funds for the Special
Prosecutor's ©9ffice. Representative Friend was cut off by the Chair
and ruled out of order. AFriend then made a motion to suspend the
rules ‘to allow a vote on the amendment. That motion was defeated
by 104 to 84. Friend tried again, but lost his motion to suspend
the rule by a vote of 105 to 82. |

Representative AnthgnyrScirica,.a Repubiican from Montgomery
County, stated for the.féEOrd that "rather than an effort by this
legislature to exert‘discretionary control over the application or
allocation of almost $1 1/2 billion in federal funds, this bill is
simply a rubber stamp of all existing federal programs with one
exception.v. . " That exception, of course, was the Office of the
Special Prosecutor. Representative Hutchinson‘madg the following

comments:

"The whole purpose supposedly of the legislation that we
passed and overrode the Governor's veto was to provide some
legislative oversight over these vast amounts of money. . .
(yet) today we are faced with a bill that came over from .
the Senate this afternoon and we are asked to appropriate

$1 1/2 killion tecday. . . I think it is clear that we do not
know what we are doing. I am opposed to that because I think
it is a ruse-and a phony. . . In addition, oddly enough, no
funds are appropriatej for the Special Prosecutor. . . I wonder
what the real reason is that we passed this bill. Certainly
we are all in favor of leglslatlve oversight, but this is not
oversight. . . "

During debate on the floor of the General Assembly, Representative
Friend said:

"Frequently our actions in this House displease many people.
It is nice, however, particularly the last dzy when we can
take actions which do please some people. Ve are doing for
the Governor what he has wanted to do for the last 2 vears

but did not because of political conseguences and we are
pleasing any number of cther people =-- city councilmen and
deputy meyors in Philadelphia who will not have to answer
~embarrazssing guestions anv more, and the Mayor of Philadelphia
will noct have tO answer anvy nore empbarrassinc guestions atout
® the financing of his house. . . "




Representative Friend was cut off by a point of order. According
to the chair, since the Special Prosecutor's office was not included
in the bill, it was not a proper item for discussién.

At the ccnclusiop of debate, the House voted 124 to 64 to concur
with the Senate version of the bill. Hoﬁse Bill 1366 was in the
hands of the Governor on June 30, 1976. Governor Shapp signed the
bill into law on July i, 197s6. He 1ihe‘E¢;;1 certain minor programs

in order to provide a test case in which he disagreed with the

appropriations made by the legislature.
| ~ Some df the proponents of Senate Bill 1542 assert that the
taking over of control of federal funds by state legislatures was
part of a national trend. However, the only national association
of state legislators which took a stand on the matter did so after
the passage of S. B. 1542 by the Pennsylvania"Genera; Assembly.
Regardless of the iétionales pProvided for passage of the
legislation, one fact stands clear for all to see. The only state
agency, office or program, that was completely denied funding'by
the Federal Appropriations Augmentation Act was the OSP. This
fact éompels this evaluation to reach the conclusicn that a group
of Pennsylvania legislators, under investigation by the Offiée of
the Special Prosecutor, seized upon an idea of guestionable merit

A e
- and welded it into a tool to destrov the Office of the Specizl Prosesutcr.

Shaopp v. Sloan

On July 1, 1976, the Department of Justice presented to the State
Treasurer recuisitions for payment of the payroll of the 0Office cf the
Special Prosecutor. This paymen:t was recuested £rcm fecderzl LEZAA

funds which had been aporopriated bv the Governor's custice Ccmmission

t
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for the Treasurer informed the Attorney Genera1 that the Treasurer
would not issue the payment warrants for this particular payroll
voucher because of the new legislation.

On July 7, 1976, the Attorney General, on behalf of the Governor
and other members of the executive branch, filed a Petition for review
in the Commonwealth Court, seeking a reversal of the Treasurer's
decision not to honor the reQuisition for funds. Concurrently, the
Attorney General filed a motion and memorandum in support of a
prellmlnary injunction seeking an order demanding that the Treasurer
honor the requisition. The reguest for injunctive relief was
Predicated on the fact thét $176,843 in funds which were part of
the 1975-1976 LEAA grant had not been spent by the office during
the year. The Attorney General'argued that any delays in the
restoration of LEAA funds would crlpple the operations of the office --
p0551bly Permanently -- by forcing the attorneys and staff to find
other employment.

By order dated July 13, 1976, the Genefal Assembly was permitted
to provisionally intervene on the side of the State Treasurer pending
full hearing on the merits. On July 15, the Commonwealth Court
allowed the OSP to requisition funds up to an amount not exceeding
5176,000. This represented the balance of LEAA funds not expended
in the prior fiscal year.

An application for a stay of the Commonwealth Court's order was
filed by the legislature on July 16, l97é. This application was
denied by Commonwealth Court Judge Bowman. An interlocutory appezl
was taken to the Supreme Court on July 16, 1976. Supreme Cours
Justice‘Nix ordered a stay of thé Commonwealth Court's order. &He

further ordered that the State Treasurer honor a reculsition of




up to the total amount of only $50,000. 4The order was subseguently
vacated by the Supreme Court and the $176,843 was paid out bv the
State Treasurer to the OSP. |

On December 3, 1976, the Pennsylvania legislature won a major
victory. The Commonwealth Court ruled that the General Assembly
had the sole authority under the state Constitution to appropriate
funds in the Commonwealth treasury -- including federal funds. The
court brushed aside the substantial arguments made by the'Atﬁbrney
General relating to federal congressional priority under the |
Supremacy Clause of the U.S. Constitution and to the impairment of
federal grants and contracts under the Contract Clauses of both the
Pennsylvania and U.S. Constitutions. The court asserted that these
federal rights were subordinate to the state's rights under the
doctrine of state sovereignty. |

Althouch an appeal was taken to the Pennsylvania Supreme
Court, the Commonwealth Court's action was in fact fatal to the
OSP. sStarved of funds, the office could not continue to sustain a
staff or any prosecution efforts, and it went out of existence.

Vain protests over the destruction of fhis important state
corruption investigation were made by:Mr. Siegel, Judge Marshall
and the Philadelphia press. A few civié leaders complained and
| scme citizens wrote letters, but most Philadeiphia and Pennsvlvania
officials, including the Governor and Attorney General, observed

the death of the office without a public statement of regret.




Conclusion

This evaluation report has aevoted a substantial number of
Pages to an analysis ef how the osp was‘organized_and staffed as
well as how it functioned under the direction of Special'Prosecutor
Walter Phillips. A number of serious weaknesses and deficiencies
have been noted about the office whlch should serve as caveats for
any prosecueor who, in the future may assume the dlfflcult
_ responszb;lztzes of conducting a corruption investigation.

However, as this report stresses in its opening pages,
the inadequacies of Walter Phillips' cfflce were not the principal
reason for the feilure of his office's mission. It failed, and
the CSP was ultimately destroyed, because of the overpowering
forces this report has attempted to describe. Indeed, our conclusion
is compelled from all the factors discussed above -- even a highly
experienced corruption prosecutor and steff who made none of the
strategic and judgment errors found by this evaluation would probably
not have succeeded.

The'factors which precluded a successful probe of police and
official cofruption were pervasive and overwhelming. From the outset,
;Here never was the necessary utrong and effective support for
.the probe by the very officials who sponsored it, the Governor aﬁd
Attorney General. Although they created the Office of Special
Prosecutor, provided minimal funding from federal grants and made
some .supportive puslic statements, thev were essentiallyv passive
with respect to the office's investigetive Purrose. Latex thev
became obstructive. They never provided the office with the
symbolic and financial backing it neecded to create public confidence

in the ceontinuity of its investicztions.

-




At a crucial time in the life of 0OSP, the Governor 51gned the

anti- “body bugging bill passed by the General Assembly which

.  _ deprived tne office of an essential lnvestlgatlve tocl. Later, when
the OSP was developing a major lnvestlgatlon involving- leading
Democratic state legislators, the Attorney General refused to sign
® | immunity petitions for essential witnesses. Finally, when funds
were_withdrawn from the oOsp by the General Assembly, the Governor
and Attorney General did no more than raise the legality of this
® action in court. They did not aggressively attempt to expedite
court action or Publicly protest the destruction of their own
special investigative agency.

Other law enforcement agencies in Philadelphia elther actively
obstructed the efforts of the OSP, or remained on the sidelines.
The Philadelphia Police Deoattment, the District Attorney's Office
and the United States Attorney s Office were all ba51cally inéifferent
to probing police and official corruption during. Phllllps' tenure.'

Unjustlfled court delays created major obstacles to -
the OSP's investigations. Also, the unwillingness of certain
judges to properly use their contempt powers made it impossible
® for the office to obtain essential testimony.

The General Assembly had been opoosed to an investigation of
corruption by a sPecial rosecutor from the outset. It refused
® to appropriate needed state funds on every occasion the Governor
requested such appropriations. It Penalized the Attorney General
for using his own btocet to support *he OSP by passing restrictive

legislation on the application of funds appropriated to the Department

of Justice. It deprived the office of the use cf body bugs by scecial




- 141 -

legislation enacted in the midst of the office's Drobe of police
corruption. It struck the final blow to destroy the OSP by
enacting législation giving it control over federal funds for
state agencies. Then it enacted an appropriations bill for

the allocation of these federal funds that eliminated all
financial support for the office..

The OSP not only lacked suppott from official agencies, but
was abandoned by the business, bar, civic and community leadership
of Philadelphia as well. It received practically no encouragement
from the public.

It was in this overall context that the OSP failed in its
mission. This evaluation concludes that becauée of all these
circumétances, the Office of the Special Prosecutor was doomed

' to defeat from the start.




RECOMMENDATIONS

1. A special prosecutor is not always needed in corruption investi-
gations and prosecutions. As a general rule, the investigation and
prosecuﬁion of'public corruption is the reéponsibility of the elected
District Aﬁtorney of Philadelphia. A District Attorney is not elected
soley to érosecute.street crime, but.rather has the obligation to |
enforce all the criminal law in his jurisdictiqn, including white
collar crime, organized crime and public corruption. Admittedly, most
district attornéys, by virtue of tﬁeir political backgrounds,

may not be inclined to pursue Viéorously all such :esponsibilities.

Thus, recognizing thét a district attorney may neglect some
portion of his responsibilities, especially public corruption, it is
not necessary initially to create a new prosecuting agency. The
Attofney Gene:al'of Pennsylvania has broad léw enforcement
'authofity throughout the Commonwealth. Howeﬁer, uncéer existing law-
in order for him to utilize an investigating grand jury-or'to - n
Prosecute, he must supersede a local prosecutor. As we héve obsefved
in this evaluation, supersession involes unnecessarv, dilatory and
time-consuming delay. We aré persuaded that the Attorney GCGeneral
should have concurrent jurisdiction tbﬁinvestigate and prosecute
-.ail'violations of the criminal law. When that jurisdiction is
exercised the Attorney General shall have the effect of superseding
the District Attorney.
We recognize that an Attorney General, for political or corrust

motives, at times may not be willing to vigorouslv act in such

matters. 1In other situations, an Attorney General mav confron:t 2an




actual or potential conflict of interest in the investigation or

Prosecution of an official within his own administration. Also,

an Attorney General may have attempted to interfere with an
investigation or prosecution Properly begun by a District Attorney.
In such situations a new prosecuting agenc¢y, a temporary Special
érosecutor,»would be regquired. Mindful that a special prosecutor
in Pennsylvania has been a deputy attorneyigeneral and subject to
supervision and control, the temporary specialiprosecutor should be
® authorized by statute to be a truly independent official. BEe should
therefore be created by an action of the courts. The Supreme Court
should have the appointive function;v The process could be triggered
® by petition of the Attorney General, the local District Attorney,

if aggrieved, or by any citizen. legislative proposals of this kind
are presently pending before the Congress in the Watergate Reform

e ~ Bills.’

2. This evaluation highlights the crltrcal problems of court delays

P and the ineffective exercise of judicial sanctions in Pennsylvanla.

The OSP was confronted repeatedly with dilatory pretrial motions by

attorneys and interlocutory appeels. We are not suggestlng that

] legltrmate procedural protection should not be sought by or on behalf
of an affected defendant or witness. Rather, we suggest that remedial

action be undertaken to prevent abuse of the processes.A Thus, we

L recommend that the Pennsylvania Rules of Criminal and Appellate

Procedures be revised to provide for expeditious disposition of

grand jury, pretrial and interlocutory motions and appeals.

Since a number of the Philadelphia judges handling 0S?

matters have taken apparently conflicting positions on the definition

of criminal contempt we belisve it woulé be appropriate for the

- - - m~ T Tt a e meeY han e - - - - - R . Pl -
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of witnesses before investigating grand juries were able to evade
direct and responsive answers to guestions we recommend that judges
exercise ﬁheir contempt pswers to regquire responsive answers to
quéstions legitimately-put.

3. We are cognizant of Pennsylvania's long history of oéposition to
nearly all forms of electronic surveillance, as well as its more
recent‘ébclition of one-party consent recording. And we are aware

of the competing arguments and different points of view on this
issue. We have found, however, in the course of our evalﬁation, that
the investigation of police and official corruption cannot be con-.
ductedAeffectively without the use of electronic surveillance;
wiretapping of telephone conversations, placement of microphones in
rooms and the use of body transmitters or recorders. VWe‘reccmmend,
therefore, the enactment of a siatutory scheme similar to the Provision:
of Title 18 U.S.C. Sec. 2510, et seq., to-pérmit the use of electronic
surveillance under court authorization. We further recommend the
repeal of the prohibition against the use of one-party consent

recording and/or transmission.

4. We recommend that the existing limitation on immunity based upon
tyre of offense be repealed. The autﬁarity should be available at
 least in all corruption-type offenses. When a temporary special
pProsecutor comes into being by action of the Supreme Court, as
recormended earlier, he should be empowered to petition for immunity

without the approval of the Attorney General.




INSTITUTE OF CRIMINAL LAVW AND PIOCEDURT
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SAMUEL DASH ' L '

CRNSEY April 23, 1976
® HERBEAT S. MILLER '
2. eeCTOR

® ‘The.Honorable Robert P. Kane
Attorney General -
Commonwealth of Pennsylvania
Harrisburg, Pennsylvania’

o Dear General XKane:

In response to your request that I make an evaluatlon of

‘the Office of Special Prosecutor in Philadelphia under a con-

®
tractual arrangement with your office, I wish to confirm what
I have staﬁed to you earller that I am prepared to und=rtgk=
e thls task and submit the following informal proposal and budget.
1. Coals and Method of Evaluation. The Office of Special
e Prosecutor (OSP) was'created by the Attorney General more than tvo
years ago after Judge Harry A. Takiff of the Philadelphia Court of
Common Pleas had convened and chargesd a spec;al inves .t;ng grand
o jury in Phlladelpﬁia and after the Attorney General superseded the
. District Attorney of Philadelphia to continue to pursﬁe the investi-
Py gation by that grand jury and the charges made by the P~1nsylvania

Crime Commission that a substantial numier of Philadzlphia polize
£ficers and other Philadelphia public officials ware invalevaed in

©orrupt activities. Since en2 032 wasz established for tha purs.

(}

S
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> -

of investigating and Prosecuting these and related charges, the
evaluation should seek to measure how weil it has carried out thisg
assignment. From the outset it‘is recognized that certain problems
and difficulties are inherent in-this kind oann‘eQaluation.
O:dinarily'an evaluation of 2 govérnment_égency éssumes.that
improvement can bz measured in quantifiable terms and assessed
agalnsg a larger quantified background This assumption cannat
apply to a spec;al prosecutor s.ofrlce. |

In the first placé there have been too few models of this
extraordinary offlce and still fewer studies to provide a quant;fled
background for comparison. There is no base line established of
the universe of corruption against which the special prosecutor's.
work‘can‘be neasuredl. _.EQen che guestion of what constituces |
"success”" on the part-of 2 special p#osecuéor is not readily
reducad to Quantification. It'canhot be determined by the number
of indictments or even convictions, ;ince an essential elem2nt is
the.quality of these proéecution actions. And this'value judgment
is basically a subjective one made by professionals and ultimately
the bublic.

For these reasons an evaluation'of.this Kind poses unicus
proolems.whlch do not lend themselves to socizl sciecnce ma2thcdology.

- -
LO2Yr $Tu -l

They reguire, rather, profession2l judgments and . opinions a

5 e e : . [ . e T kel s Y, el iCuml e At vy R Yol
and znalysis by nrofessional CmpP2I.5 WNS arve unicuely eoiDariosncad
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»

in investigations of official Corruption. Through an approng:

that

(o]

©f this kind, by the use of such expefts,.it is beligya
bProfessional judgments can be maﬁe concerning the Specific assigng
given to the OSP and the degree of sdccess or failure ﬁhe OSPfhasl
met in reeponding‘to that assignment-

'1This;evaiuation vaibhslyeeannot atﬁemp: é definitive 8ssessm:
of :he base lipe of corrﬁption‘which ﬁas.the target of the operatig
of the 0Osp. However, sufficieﬁt representative informag ©Pinioan
can be obtained by the~evaluation.team to permit it to identify wit
reasonable accufacy the‘triminal activity that-should have been
racognized by the 0SP as its Principal responsibility for investi-

gation ang Prosecution. As stated earlier, it ig Tecognized that

the obstacles or oppertunities that existed to Obstruct Or aid this
activity are‘relevant, The evaluation will;seek €9 determine a13;
the significant factors which-related to the ebility of th=s ogp to
fulfill jes responsibilities. |

Because of the Special nature of an evaluation of this King,
which does not lend itsels to social science methodology, I propeze
te Personally conduck: the evaluation as thao prircinal investigator.
I have attachea & CORpy of mv resume, setting foren LY du2lificntions

wnich I belioya indicarso that I na-wa e322Dlishaed A nationwicia

Y
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48 an expert on the conduct of cor ‘ruption inves Cigations and
prosecutionsi

I recentl; served as Chlef Counsel and Starr Director of the
UniLel States senate Select Commi on PreSioential Camoalgn
Act1v1ties (the Senate Watergate Committee). For the bast ten
Years I have been Director o‘ the Institute of Crioinal Law and
Procedure of Georgetown UniverSity Law Center, where I have also
Sexrved on the faculty as a Professor of Law in Criminal law and
criminal procedure My er_minal research center has conducted a
number of evaluations of criminal justice bPrograms. at Present we
are. in the final stage of an evaluation of the Pretrial releas
progran operating in the Court of Common Pleas of Philadelphia undar
@ grant from the William Penn- Poundatioh of speoial s1gnificance,
I believe, is the fact that I served as Distritt Attorney oi.
Philadelphia by appointment of the Common Pleas judges of phila-
delphia to £ill the vacancy left by Richardson Dilworth who resigned
to run for the office of Mayor of thladelphia. Prior to that
time I Served as Chief or the Appeals Division ang as First Assistant
District Attorney.

My close associate on this prOJect will be cCharles Rogovin,
a‘nationally Tecognized expert in- the field of organized crime and

in the concluct of corruption,investigations and PIrosecutions.  p-.
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Rogovin's qualifications arc attached to

@ distinguished career in the criminzl justice fizld.

Like myself, Mr. nOQOVln has had both defﬂnse and prosecution

He first vorked in the

experience in the
Public Defender's

"where he aftained

city of Philadelphia.
Office and then in the District Attorney‘’s Qffice

the pOSition of rirst‘ASSistant District Attorney.

S Commission

He was one of the assistant directors of the President:?

on Law Enforcemant and the Administration Oof Justice (President's

Crime Commission), specializing as director of the Organized Crime

thar became an aSSistant Attorney Genecal for the

Task Force. He

‘Commonwealth of Masoacﬁusetts serVing as Chiei of the Criminal

1

DlVlSlon and Director of the Organized Crime Section. Mr. Rogovin

‘was the first Acministrator of the Law Enforcemsnt Asoistance

Administration of the United States D=part:ent of Juati"e and he

After serving

c&.

was the first President of the Police roundatio

as a Fellow at the Institute of Politics at the John F. Kennedy

School of Government a2t Harvarad University, he established the

.

conéulting firm of Criminal Justice Associates,'Inc., of which

he is President. Mr Rogovin has servad on a number of advisory

conni_toes and evaluation teams roeviewing thes work of criminal

Justice agencies throughout the country.
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April 2u, 1s7g
'. .

- . »
Hr. Rogovin and 1 wiil bz assigteq by one or tuwo consnulitan

. in the pelica £icld and two law student ress
@

The methodology will involva ex

These intefviews will
inciude the former spacial p:oseéutor and hié formér first

assistant; thé Present special pfosécutof; all present stafs
* membersvof the 0SP ang Persons recommended to be interviéwéd by

fo:mér and pfesent staff members of thg osp

e - . Mr.

ions and 2s much

, detailed'information conéerning their knowledge of the Operations
©f the 0SP to develop an externa) viewpoint of the @gp in offic
Philadelphia éircles.‘

we will also interview officials

in Harrisburg both in the EXecutiey
e . .
Branch and the Legislative Branch.
After appropriate judicial action has besen Eaken at s roguase
PY of the Attornay General, pmr. Rogovin and 1 will eXamine relevaal gran
N
SEsg JUTyY records and an

Ny sealed cour: rocorés

OY Cranscripts




The Honorable Robsrt P. Kanew=—

investigations conducted by the 05?2. In addition to theabave
intervicwsvand examination of records, an evaluation of @©sp

records will be mada by.the evaluation team, iﬁcluding an
examination of case files and investigative records.

The study of the OSP records, files, staff offices —- including
the intensive personal interviews and review of grand jury recoris
and court

files -~ will permit the evaluation team to assess:

1. The tactics, stfategies and skills of investigators

and lawyers of the OSD.

2. Office administration.

3. Recruiting, screening, selection, training and

supervising
of stafef.

4. Qffice managemant.

5. The 0SP*'s security system for the protection of tha
office and files containing sensitive information.
6. Public information programs of tha OS? and relationships

betwsen the 0OSP and the news media.

7. The appropriate-role and function of an OSP under ‘the
circumstances that cxisted when the 0OSPp was'crcated.
8. ‘Whether this role and function can be perfcrmed within
any other institutional framewo

Te
P 2O
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Durinyg the course of the cvaluation, Mr. Rogovin and I will
seek the advice of speciolists in the field of'invostigation and
prosecution of official corruption and organized'crime. Although

it is not conﬁemplated that a formal advisory committce will be
organized, both ﬁr; Rogovin ano‘I have extensive contacts thfoughout
the country in this field and wlll make aopropriate use of them in
the interest of this evaluation.

At the conclusion of the coilection'of data, the evaluation
team will analyze and check its data énd will pre?are an evaluation
report Ifor subm;ss;on to the Attorney General ofAPennsylvanla and
wnatever othor official agencies have been thlgnatﬁd Eor the
oroper receipt of this report. The report will not. only contain.
the evaTPaolon findings, but will also include a list of ﬂpecifio.

recommandations based on these findings.

2. Timatable of Evaluation. It is believed that the field

work, including all. interviews and review of records, files and czse

S

materials can ba completed in a period of three months —- during

Jun=, July and August,‘1976, The data would be analyzed and checked
during the month of September, 1976 and the evaluation report pregarad

and submitted by the end of October, 1976.

50
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I have souyhit to cover the highlights of an evaluation of

the pPhiladelphia OSP, since it was our undarstanding that yon
would not require a formal comprehensive proposai. How=var, if
° + there are any items that you wish to have covered in greater
detail or that you believe are unclear, please let me know 2nd
I will provide any additional information or explanation reqhired-
L
Sincerely.,
.'/
‘ j// ,
: e e 7
o - i
' Samusl Dash
Professor of Law
SD:mod
Enclosures

@%;.




- SAMUSL DASIH

Temple University, B.S5. (First Ionor pre-law curriculum 1947)
. . . . v .. ‘ odo . .

Harvard Law School, J.D. cum lauce (1950)

Fairfield University, LL.D{ (llonorary Da2gree - 1974)

.,

‘Professor of Law and Director, Institute of Criminal Law and
Procadure, Georgetown University Law Center.

.
7

Chief Counsel and Staff Director, U.S. Senzte Select Committea
on Presidential Campaign Activitiecs (Senate‘Watérggtc Committee

Chairman of Board of Trustees, District of Colusmbia Public
D=fender Service (Dz2fense agency for accuszd persons who cannokt
"afford counael in criminal cases craabed by Act of Ccngress for
D.C.)

Past Chairman, Criminal Law. Section, American Dar Association
Criminal Law Section Dzlegate, llouse of Dalegates, Amarican
Bar Association. ' ‘ ‘ :

$wecial Consultant, &£tandards on Prosecution :ﬁd Dafons2 Funccio
" American Bar Association Project on Standards for Criminal Justi

Special consultant to Attorney General oi Puerio Rico, 1972

b

(Directed instructional program in criminal procedure for Puerto
Rican prosescutors.) '

Former Special Consultant Mational Association of Attorneys
General. '

Former Execu tive Director, D.C. Judicial Confecrence Project on
Mental Disoxder ' .

!.’l

Former Director, 'Philadelphia Council for Communily advancoment
(p won er Philadelphia poverty program) 1963-1965. '

= Founded the Harvard Volunitzry Dofendors ol Harvawd Law
School, wnile a studsnt there (1949).




Pr‘"‘t"‘!"r 12w Fivm of Dash and Lovy, 1958-1983 (.\:_{»e!cj_alj_;{j,ng in

criminal erdl wozk) .
Past Presidant, Mational Associviion of Dofense Lavyers ins
‘riminal Cases. :

Author of The Favasdromnsrg (Rutgars univ. ress, 1959) based on
nationwide investication of xlrat Pring and eavesdropping for
the Pennsylvan;: Bar Lnaowmen;.' :

.-

Partner, lgw flrm of Blann, Rudenko, Llaug and Rome, 1956-1958.

District Attor rney of Phlladalpnla (by unanimous appclnuﬂent of
Philadelphia Bozrd of twenty-one Common Pleas judges to fill

vacancy), 1955-1956. oY | o —_—

‘Flrst A851stan; District Attorn=y of Phlladelnhxa 1954-1955

Chief of Apnea’s Division, District Ahtorhey s OIrlce,
Pnlladelphla, Penﬁsylvanla 1952-1954.

Trial attornev, Criminal Division, Denﬁrtnent o; JuSulC-, Washington,
D.C. 1851-1952. d

® Teaching Associate on facultj of lorthwestern University School

of Law, Chicago, Illinois, 1950-1951. (Wnile in Chicago, conducted
a study of the lowsr criminal courts of Chicago and reportad on
study in an articie entitled Cracks in the Foun dation of Criminal

Justice.)
Luscice

Fornmer Consultant, Ford Foundation.
rember, American Law Institute

—

Hember, ABA Conrmissiosn -on Campus Government and Student Dissent.
Membar, ABA Spacial Committee on Crime Prevention and Control.

@ Tormer member, Po*nsvlvanla Supreme Court.and Suparior Court
Criminal Procngural nulﬂs Committse.

Pormer member, Advisory Committoe on the Model Penual Code of the
Awzrican Law Institute.

consin Chapter of the O-dar o
d ~

thn Coif, by action
the University of pri

1 22, 13&1.

Mem2=2r, Doard of Governors, Common Cousa.
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Unitoed Sioates.

o g
, Board of Dirpctors of Inlarnationzel Loagu:n For tho
3 0f Fan (privetle organizaticn haviae Dn“u_t;tivc stotus

«3 R T ey b . .
the Unitzd MNations).

A. Specizal missicn Lo Hortharn ireland in spris
1972 -tc investigate "Bloody Sunday® incident _~—
published report "Justica D2nied A Challenge Lo
Lord Viidgery's “aoo-t on Elcody Sunday.™

® . ' : : .

B. Special mission to Sov1°t Union, summer of l°72
to investigate condition of activisits and to
make contact with members of Human Rights
Committee of Moscow.

- I
. - Member, Board of Covernors, Hebzat Un-ve raity, Jerusalemn. ,
- - Récipient, Earl Warren Hcﬂal for Ethics & Human Re l_:lons, Univ. o JU
Publications (Partial Listing)

® g
®
@
@
L]




. PROFESSIONAL

EXPERIZENICE:
1955-1959

1959-1950

1960-195%
1964-1925
1965-1567

' 1967-1969

1959-1%70

1970-1972
1973

1973-197%

Present

Vv Ty Bed . L S
(I—I- ‘L.“Q ;l. IP X\P‘l L::
[ 4 - .

- 73 }f"1no:u1 Stree

o
szuon, lacusachusetts O
617/527-3633

ety
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O or
-

Assoclate in the fira of Folz, Bard, Kamsler, Cocdis &
Greenfield, Philadelphia .

Assistont Public Defender, Defender Assoclailoa of
Philadelphia :

Assistant District Attorney, Philadelphla

Chief Assistant Dicirict Attorney, Philadelphia
Assistant Director, Presideni's Comnission on law
Enforcement and the Aduinistzation of Justice (D.rﬂc.a‘,
Orgenized Crime Task Force)

Aszistant Atitorney General, Commonwealth of Massachusetts
Chief, Criminzl Division and D;rector, Organizod
Cr_me Section

?

.scistance Adm;nis~ ation,

hAdministrztor, 127 ?nro:ceren» i
United Siates Depariment of Jusiice

President, Police Foundztlon, ¥ashington, D.C.

Fellow, Institute of Politics, Jcha F. Kennedy School cf
Covernment, Harvard Univers ty, Caabridge, liassachuset

Visitirng Professor, B*an_els Univeristy

Consuliant, Senate Select Conmittne on Presidential -
Campaign Actlvlities

Criminal Justice Consultant

r
N
0
i
i
3
o

~ President, Crinmlral Justice Associztes, Imc., Too
in Legal Studles, Brandels Unlverzsity.
Comnentator, WCRH-TY hews, Cl'ﬁb*‘dga, Mzssachuselts




Duight MNorros llgh School, Lnrlewnod, low Jors?
YVesleyan University, Hiddletesn, Conna2cticzul, AL BElshoTy
1952 ‘

Columbia University Law School, Tew Yori: City, LL.B., 1955

PR,
-t

ORGANIZATIONS:

Anerican Bar Assocclation: Chairnan, Organiczed Crine
Cosmittee, Crizminzl Lew Section, 1971-1972.

lember Advisory Comzittee cn the Police Functlon, American

. Par Association Project on Siandarés for Crimiral
' Justice. :

Menber Specizl Commitice on C-lne Prevention ard Control.

Pni Delia Pni Leg2al Fraternlity

}lember, rassachusetts Organizsd Crime Conirol Council

—4

PERSCNaA

¢

Born January 24, 1931, Jersey City, liew Jersey
Married. Two Childxrsn
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° THIS AGREZMENT made and entered into this -~ day of

May, 1975 by and between Robert P. Kane, Attorney Generzl of the

Commonwealth of Pennsylvaniza, as Chairman of the Governor's , )

¢ Justice Commission and as Head of the‘Departaent of Justice (ﬁere-
inafrer called Attorney Geheral) and Saﬁuel Dash, an individual
PY (hereinafter'called Investigator):
WITNESSETH: - .
WHEREAS, avSpeciai'Pfdsecﬁﬁor was appointed in 1974 by
° 4Attorney General's predecéssor'for.the pﬁ:pose of investigating
crime and corruption-in the City.of Philadelphia; and
L WHEREAS, Attbrney General is desirous that the Deriformance
of the Special Prcsecutor’S-Office during the ensuing two years
o be thoroughly evaluated; and
ZWHEREAS,IInvestigétor.is uniguely qualified to conduct
such an eﬁalugtion and has agreed to do so.
¢ NOW, THEREFURE, in consideration of tne facts énd méttars
hereinabove recited and of the covenants and conditions hereinzfrer
® set forth, the par;??S.PEIECO, intending to be legally bound,
hereby agree as follows: h
1. Invéstigator,will conduct_én evalﬁatioﬁ of tﬁe Office
o .

of Special Prosecutor employing the methods and personnel described
in the proposal submitted by Investigator to Attorney General dated

April 28, 1976, which proposzl is attached herecto and incorcorated

aerein by reference.
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erforzmance under this Azras-




¢ November 15, 1976.

3. Attorney Cenerzl will pay Investigator for hi;

® services and e: peﬂses pursuant to this Agreement and those of
his agents, consultants and employees, the sua of $55,956.00,

payable as follows:

* $11 000. 00 ‘on or about June 1, 1976.

$1l,000.00 on or about the first days of
o July, August, September and October, 1976.
- $956 .00 upen receipt of Investigator's
N - Evaluation Reporr on or about November 15,
1976.

e 4. 1In the event that Investigator should determine at
‘any'time after the cocmmencement of performance under this Agree-

° 1nent'that larger progress payments are requiredvto enable him to
flnance the performance hereunde , Attorney General agrees to
5aa3use the payment schedu’e accord nglv, provided that in no event

6»_ shall the total payments hereunder exceed the contract_price of
$55,956.00.

P 5. Attorney General will cooperate with Investigator by
making available to him any personnel and records of the Common-
ueaith who or whichican provide informa:ion.necessary or relevant

o
to the evaluation.

6. Investigator agrees to comply with the Commonwealch

Q' Non-Discriminacion Clause, attached hereto and incorporated hersin
v referance. |

®




Jitness:

wg-f% ZvZALA_—” | (STAL)

C—'-Eé‘@w EChAiL_

Approved as to form and
legalicty

Rooert P. Kane

Attorney General as Chairman of
. the Governor's Justlce Ccmmission
and Head of-the Department of -

Justice
“ - .
/ / . ,.». ) ..' .-, e, } . . . P
/'_.- L - . H /.' z '. P . - .. (s": ,31 )

f,/”’SamLel Dash

XL/M_M

Depﬁ;y Attorney General -

(1. hereby certify that funds in

the amount of $§55,956.00 are
availzable under Appropriation
01-11-14-75-1-01-02-109-10019 -

(FY 76) Ol;ll;lé-?6-1-01-02-109-10019)

- . .__—-—-.’
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. £, /r Z-::.-.‘./Z:--’

Comptreller




IN THE COURT OF COMMON PLEAS
OF PHILADELPHIA COUNTY

Criminal Trial Division

JULY TERM, 1974 .

COMMONWEALTH OF PENNSYLVANIA

v. :  INDICTMENTS NOS.  879-881
-~ ' 1923-1925
JAMES MALLOY . 1928-1530

'FRED IANNARELLI | |
LEONARD GNIEWEK a/k/a BEBO NOVEMBER TERM, 1974

- INDICTMENTS NOS. 1935-1937

COMMONWEALTH'S ANSWER TO DEFENDANTS'
MOTIONS TO DISMISS INDICTMENTS UNDER RULE 1100

The Commonwealth of Pennsylvania, by Walter M. Phillips, Jr.
Deputy Attorney General, Mark J. Biros and Nancy J. Mcore, Assis-
tant Attorneyé General, in response to the above-named defendantg
motions to dismiss the indictments under Rule 1100(f), Pa. R. Cri
P., respectfully represents: -

APPLICATION OF DEFENDANT JANNARELLI

l.-4. Admitted.

5. Denied. The defendant Iannérelii was indicted on Novem-
ber 29, 1974 by the Novembér Term, 1974, Regular Grangd Jury of
Philadelphia County not the November Investigating Grand Jury.

6. Admitted. )

7. Denied. The period froem the date of the Presentment un-~
til the date this case was set for triél,_to wit, February 5, 197¢
is less than hineﬁeen (19) months. |

8.-9. Denigd, for reasons set forth in paragrapns 1 through

42 of New Matter.

APPLICATION OF DEFENDANT GNIZWEX
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ments No. ' 882-884. The Commonwealth upon order of Judge Kubactk
elected not to proceed on these indictments end is prepared‘to ¢
to trial.on July Term, 1974, Indictments No. 1928-1930, which
indictments were obtained on July 31, 1974, based upon the pre-
‘Sentment of the January Term; 1974,‘Special Investigating Grand
Jury issued on July 12, .1974; The Commonwealth denies any implij
cation that the period within which to commence trial on Indict-~
|| ments No. 1928-1930 commenced on June 21, 1974.
| 3. The Commonwealth_admits the defendant has not been trie!
on Indictments No. 1928-1930 of the July Term, 1974; but denies
any implication that it has not complied with Rule 1100, Pa. R.
Crim. P. |

4. Denied, for reasons set forth in paragraphs 1 through 4*
of New Matter.

APPLICATION OF DEFBNDANT MALLOY*

1. Denied. The Commonwealth has at all times proceeded
with due dlllgence in attemptlng to bring this matte* to trlal

2. Denied. The time within which this case was to be tried
was tolled because the Commonwealth flled a2 motion to extend time
within which to commence trial on January 30, 1976.

3.-4 Denied, for reasons set forth in Paragraphs l'through
42 of New Matter.

5. Denied. The February 2, 197s, dete was agreed to by all
counsel during the fall of 1875. (6ther reasons why this case was

not brought to trial Prior to February 2, 1976, are set out in the

New Matter, infra).

* Although this Application was denied oy Judge Xubacki on
Februarv 3, 1976, counsel for Mallov renswsd she maaiov AL T
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l. On May 15, 1974, the Honorable D. Donald Jamieson,
Presxdent Judge of the Court of Common Pleas of Phlladelph’a Cov
ty, designated the Honorable Levy Anderson as the judge to nres-
over all cases brought by the Office of the Special Prosecutor.

2. On July 12, 1974, the January 1874, Investlgatlng Grand
Jury issued 2 presentment. recommending the indictment of +he de-]
fendants James Malloy, Leonard Gniewek, and Fred Iannarelll.

3. on July 31, 1974, the July Grand Jury returned indict-
ments charglng the defendants as follows- _

a. Nos. 1923- 1925—char§iﬁ§‘James Malloy with Bribery
Obstruction of the Administratien of Law, and Conspiracy.

b. Nos. 1928-1930 charging Leonard Gniewek with Brib-

ery, Obstruction of the Administration of Law, and Solicitation.

€. Nos. 1926, 1927, and 2132 charglng Fred Iannarellz

with Brlbery, Solicitation, and Conspiracy.

4. During most of the month of August, 1974, Judge Anderscn
was on vacation and was unavailable to counsel.

S. At the end of August, 1974, Judge Anderson disqualified

himself from hearing these cases.

6. On August 28 and September 12, 1974, President Judge

Jamieson designated the Honorable Stanley L. Kubacki to hear thes:

cases.

LY

7. On or about September 18, 1974, Judge Kubacki notified
Anthony D. Pirille, Jr., counsel for James Malloy, and Nicholas

Clemente, counsel for Leonarad Gniewek, that Pre-trial motions

were to be filed on dctober l, 1974, and arguments would be heard

on Octcber 15, 1974.

8. On September 23, 1974, by order of Judge Kubacki, Fred

lannarelli appeared in cour: represented by Richerd G. DR:11




“denied the pre-trial applications of Malloy and Gniewek.

'Esq., and was arraigned. At that time the Court ordered all p:

trial motions be filed by october 1, 1974,
1974

and set October 15,

+ @s the date for argument on these motions. -

9. On October 15, r974, the Court heargd argument on the p

trlal applications of Malloy and Gnlewek

10. On October 15, 1974, although the Commonwealth was pre

pared to proceed, the Court continued the hearing on the pre-

appllcatlons of Iannarell;.

1l. On October 31, 1974, ~the Court was prepared to hear, a:

the Commonwealth was prepared to Present, oral argument on all g

trial motions. at that time, Richarg Phillips, Esg., counsel £

the defendant Iannarelll challenged the validity of the super-
session of the District Attorney by the Attorney General based

upon the recently dec1ded case of Frame V. Sutherland, Pa.

’ _A.24d (10/25/74).

The Court then POsStponed consi.

eration of all motions in the Iannarelli case until after the

- On November 7, 1974, the Ccmmon-
wealth filed its brlef on all pre-trlal matters in the Iannarellj

case. On November 15, 1974,

filing of briefs on this issue.

the Court heard oral argument on all
Pre-trial motions. .

12. On November 18, 1874, the Court ordered the indictments

against Fred Iannarelli quashed. On that same date the Court

13. On November 18, 1974, Judge Kubacki notified Mr. Pirijiq

and Mr. Clemente that the cases oflMalloy and Gniewek were listed.

for trial on January 2, 197s5.

14.  On November 29, 1974, after giving appropriate notice

the Commonwealth cbtained Indictments 1835-1937

+ NOvember merm

sev g

» O -




T TTes e --ey cus LOWIONWEALTA f2led an apolici
tion to join the case against‘Fred Iannarelli with the cases of
Leonard Gniewek and James Malloy.

16. Paragraph 7. of the application for joinéer incorporat
in paragraph 15 above notified counsel for FPred Iannarelli that
the cases with which his case was sought to be jolned was listed
for trial on January 2, 197s5.

17. On December 30, 1974, the Court granted the Commonweal
application for joinder.

18. On January 2, 1975, all defense counsel requested a coj
tinuance on the grounds that they wished to file new motions in
light of P.L. e+ Act No. 327, Act of December 27, 19574, also
known as the Anti-Eavesdropping Law. This Act had been passed by,
the Legislature on November 20, 1974, and was signed by the
Governor on December 27, 1974.

19. Counsel for Iannarelli alsc requested a coﬁtinuance on
the grounds that he had only two days notice in advance of trial
and he had not.had~adequate time to prepare. Counsel stated that
one of the things he had yet to do was listen to the tapes which
the Commonwealth had in its Possession. Ccunsel made these repre:
sentations hotwithstanding his awareness from December 4, 1974,
that if Iannarelli's case was joined with those of Gniewek and
Malloy he would have to be ready for trial eon January 2, 197s.
This representatlon was made notwithstanding counsel' S awareness
that the 180 days in whlch the case had to be brought to trizal
pursuant to ehe mandate of Rule 1100, Pa. R. Crim. P., would ex-
pire on January 8, 1975. Counsel's representation that he had not
yet had the opportunity to listen to the Commonwealth's tapes wzs

made'notwithstandin the fact tha+ all counsel were notifiazs bhe
g
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o -s--- - —v..._liuafiCE Gn tae grounds that he was attached for
trial before the Honorable John B. Hannum;Aof the-Uni*ed State
Court for the Eastern District of Pennsylvania on Janua*y 6, 1
and ‘the trial of thls matter would conflict with that -attachme
Counsel made these Teépresentations despite . the fact that his
attachment in federal court occurred Several weeks after his n
ification by Judge Kubackl that Malloy S case was listed for +
on January 2, 1975 ~and desplte the fact Mr Pirillo had not pi
sonally handled any part of the federal case until that time a1
had permitted his associate, Salvatore Cucinotta, to handle +he
federal litigation.
. 21. The Commonwealth was ready for trial on January 2, 1¢
and opposed. the continuance.
22, On January 2, 1975, the Court continued these cases
'untll February 3, 1975.

23, Malloy, Gnlewek and Iannarelli personally waived the

180 day rule until the next listing in an on the record colloguj

24. On January 2, 1975, after the centinuance had been gr:
ted counsel for the Commonwealth learned that one of its witnes:
would be unavailable during the week of February 3, 197s. Couns
immediaﬁely notified the Court of this pProblem. On January §,
1975, the request to extend the- time w;thln which to oommence ’
trial made by the Commonwealth because one of its essential wit-
nesses was unavailable was denied.

25. On January 20, 1975, a hearing was held before Judce
Kubacki on the Commonwealth's renewed application for a cne week
continuance and extension of the 180 day rule due to the unavzil-

ability of an essential Commonwealth witness. Dre to the absenced

t

of two of the threse defense counsel, Judge Xubacki announced thaig
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Kubacki granted the C?mmcnwealth's Motion and continued the ¢
until February 10, 1975;

26. On or‘about;February 6, 1975, a continuance was graj
until Aa*ch 24, 1975 at the request of defense counsel and ¢
defendant waived his rlghts under Rule 1100, Pa. R. Crim. P.
date set for trial was March 24, 197s. |

27. On March 24, 1975, trial was continued until further
notice at the request of defense counsel, to await a decision

Gwinn v. Rane, a case which sought, unsuccessfully, to challen

the existence of the Offlce of the Special pr Osecutor. 2all ge
ants walved the 180 day rule of the record. |

28.. On or about June 4, 1975, a ccnference was held with
counsel, Judge Kuback1 and Judge Bonav1tacola. At the request

defense counsel trial was continued until October 1, 1975, bec:

counsel. Counsel for Iannarelli was scheduled to be in Sau Fra
cisco on the date set for trial; counsel for derendant Malloy W)

to begin the trial of Commonwealth v. Lupica; and, counsel for

fendant Gniewek was unable to locate his client.

29. On June 23, 1975, a hearing was held during which che
defendants waived their rlghts under -the 180 day rule untll Octx
ber 1, 197s. h

30. On or 'about September 25, 1975, Mr. Phillips, counsel
for Iannarelli, contacted Judge Rubacki and informed him that
after consultation with all counsel, it was agreed thev would
.appear before Judge Kubacki on September 26, 1975 and reguest a
continuance. Mr. Phillips explained that Mr. Pirille was on tri

and could not be ready on October 1, 1975; and, tha: he was leav

ing that weekend for Las Vegas to represent another client in
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no defense counsel appeared; Judge Kubacki continued the date
the trial to November 1, 1975 because the defense was unavailab
and not prepared to go forward.

3l. Because November 1, 1975, was a Saturday,.thé case was
listed for trial on Noﬁember 3, 1975,

32. On November 3;.1975, Judge Kubacki continued the case
until November 24 1975, because Mr. Phillips, counsel for defen
ant Iannarelll, did ‘not appear; and Mr. Pirillo, counsel for de

fendant Malloy, was still involved in trial of Commonwealth v.

Hallman. The Commonweélﬁh was prepared to go forward on that aa
(In a telephone conversation later that day Mr. Phillips informe!
Assistant Attorney General Nancy J. Moore that the reason he éiag
not appear at the time set for trial is that he assumed that

Judge Rubacki was still presiding over the case of Commonwealth

v. Josenh Brocco et. al. and could not go forward with this casel
| The Brocco case was resolved on November 1, 1975, and Judge

Kubacki was in fact available on November 3, as scheduled) .

33. On or about November 24, 1975, counsel for defendants
Malloy and Iannarelli appeared at a conference set by Judge
Kubacki. (Counsel for defendant Gniewek was notified of the con-
ference, but failed to appear.) At that time Judge Kubacki noti-

fied counsel that because counsel for defendant Malloy was still

involved in the trial of Commonwealth v. Hallman, the instant cas.
woﬁld be continued until the resolution of that trial. Counsel
for defendant Iannérelli objected to any continuance; however,

Judge Rubacki stated that the three defendants would be tried to-
gether. Counsel for defendant Malloy reguested = continvance un-

til January 3, 1976. At that time counsel for cefendant Iznnare:)]
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would request a continuance until at least February 2, 1976.
Counsel for defendant Malloy agreed, and counsel for defendant
Iaﬁnareili,-efter consulting by telephone with his client, waiv
all rights under the 180 day rule from November 24, 1975, until
Februery 2, 1576 (without prejudice to any claims he might have
under that rule prlor to November 24, 1975).

34. On or about December 1, 1975, counsei for defendant
Gniewek appeared before Judge Kubackl and was lnformed of the pz
ceed;ngs of November 24. At that time, counsel for defendant
Gnlewek_adopted the identical position as counsel for defendant
Iannarelli, i.e., he objected to any .continuance, but agreed to
waive all rlghts under the 180 day rule from November 24, 1875,
to February 2, 1976, without prejudice to anyv claim arisinc ther
from prior to November 24, 1975. Counsel further stated that del
fendant Gniewek had agreed to such waiver and that counsel objec
to having Gniewek éppear personally before Judge Kubacki at that
‘time. 4
35. On January 26, 1976, Juége Kubacki began trial of Com-

monwealth v. Kamarauskas which was scheduled to terminate on or

about January 30, 197s.

36. On January 29th and 3OPh, 1976, Judge Kubacki was i11

and no proceedings were held in the ttiél of Commonwealth v.

Kamarauskas. It was anticipated that trial in that matter would

terminate on February 3, 197s6.
37. On january 30, 1976, the Commonwealth, although prepare
to proceed on February 2, 1976, filed a Motion to ﬁxtend Time

Within Which to Commence Trial until immediately after trial of

Commonwealth v. Xamarauskas. A hearing was set for Februarv 3,

1976, before Judge Savit:. Al

}—
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‘of the unavailability.pf a2 Commonwealth witness.

on February 3, 1976, because he had been specially assigned to
hear pre-trial motions in this case. Mr. Phillips indicated he
could not be there but would séndisomeone; Mr. Clemente saié he
would be there at 11:00 A.M.

39. -On February 3, 1976, Mr. Clemente'dia not appear and M
Phillips neither.appeared-nof.sent Someone to represent defendan
Iannarelli. Mr. Tumini, an associate of Mr. Plrlllo s appeared

representlng Mr. Malloy.

40. all counsel hav1ng been notified of the hearing and tw

of the three failing to appear, Judge Rubacki granted the Common.

wealth's motion and set February 5, 1976 as the date to commence

trial.

41. The.delays in bringing this case to trial have not beery

the fault of the Commonwealth with the exception of a one week

continuance from February 3, 1875 to February 10, ‘1975, because

42. The Commonwealth has proceeded in +this matter with due

diligence.

WHEREFORE, the Commonwealth reguests this Honorable Cour: to

deny the defendants' Motions to Dismiss the Indictments.

Respectfully submitted,

WALTER M. PHILLIPS, JR.
Deputy Attorney General

BY:
MARK J. BIROS
Assistant Ast cOrney General




COMMONWEALTH OF PENNSYLVANIA:

SS
COUNTY OF PHILADELPHTIA

AFFIDAVIT

'MARK J. BIROS and NANCY J. MOORE being duly sworn according
to law, deposes ang says that they are Assistant Attorneys Gener
of the Commonwealth of Pennsylvania, and that the facts containd
in the foregoing answer are true and correct to the best of thei

— -

knowledge, information and belief.

ﬁ/lfuv%@_—;-

J BIROS
Ass;stant Autcrney Generzal

- . P
- q i
4;’(.;’.’4"7: i //1'{ Lovi o,
NANCY J. MOORE
Assistant Attorney General

Sworn to and Subscribed
before me this 9th day
of February, 197s.

Doy L Y
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AMPSOGLIX o

OFFICE OF SPECIAL PROSECUTOR - RECORD. 4/1/74 TO Er<eMasy 1,

GRAND JURY PRESENTMENTS: ' ‘ 29
INDIVIDUALS INDICTED: o _ - 35
CONVICTIONS: e}
Perjury: _ . 4
Substantive Crimes: 5
On Appeal:
GUILTY PLEAS: : ‘ 13
Pefjurs': ' 2
Substantive Crimes: . 1
ACQUITTALS: 9
NOLLE PROSS AND DISMISSALS: 6
" AWAITING TRIAL: | | - 18
. L.evinson cases: 9
Interlocutory appeals: 5
4

Other:




‘Relevant Cases

I. Background-Grang Jury Investigations:
Case of'Lloxd and_CaEEgn;e;_, 3 Pa. L.J. R. (Clark) 188
(Phila. Q.8. 1845). ‘ : :
* Comm. ex rel Camelot Detective Agency v. Specter, 451 pa. 373,
_ 303 A.2d 203 (1973). _ ‘ o

Comm. v. Columbia Investment Corp., 457 Pa. 353, 325 a. 24 238
(1574y. T e

Shenker v. Harr, 332 Pa. 682, 2 A.2d 298 (1938). L

Smith v. Gallacher, 408 Pa. 551, 1gs A. 24 135 (1962).

II. Challenges to the Office of the Special Prosecuﬁor, Its
Funding and Grang Juries:

Comm: v. Levinson, Pa. Super. » 362 A. 2d 1080 (197s.

Gwinn v. Rane, 19 Pa. Cmwlth. 243, 339 a.24 838 (197s5),
aff'a Pa. r 348 A.24 900 (1975).

Ballman v. Phillips, 409 F. sSupp. 423 (E.D. Pa. 197¢).

In Re: Ihvestigation of Januarv 1974 Philadelphia County
Grand J » Petition of Custodian of Records, et al.,
458 Pa. 586, 328 A.2d 485 (1974).

In Re: November 1975 Special Invesﬁigating Grand Jury

Appeal of F. Emmett Fitzpatrick, = Pa. » 356 A. 28
759 (1976).
yers v. Xane,  Pa. cmwlth.  , 350 .04 909 (1976).

Packel ~. Mirarchi, 458 Pa. 602, 327 A.248 53 (1974).

Packel v. Takiff, 457 pa. 14, 321 A.24 649 (1974).

III. Challenges to Subpoenas and Immunity:
l. Subpoenas
In Re: january 1974 Special Investigating Grand Jurv,

Appeal of Augustine Salvitti, 238 pa. Super, 465, 357
A.24d 622 (1976).

In Re: Januvary 1974 Special Investigating Grand Jurv,
Appeal of Kenneth Shapiroc, 238 Pa. Super 428, 337 A. 24
633 (197s6). '




® In Re: January 1974 Special Investicating Grangd Jurv,
Appeal of Louis Vignola, 238 Ppa. Super, 488, 357 a.24 633
(1976). ' .
In Re: Janua 1974 Special Investi ating Gréndgggry,
. Appeal of Natale Carabello, 238 Pa. Super, 479, 357 aA. 24
@ 628 (1976). ' :
In Re: January 1974 Special Investigéting Grand Jury
- In the Matter of Tracey Services Co, 238, pa. Super,
476, 357 A.24 633 (1976). _
® 2. Immunity
In Re} Falbne, 231 Pa. Super., 388, 332 A.24 538 (1974);
reversed 464 Pa. 42, 346 a.2d 9 (1975). |
® In Re: LaRussa, 232 Pa. Super. 272, 332 A.24 553 (1974), reverse:
m 464 Pa. 86, 346 A. 24 32 (1975).
Lo In Re: Martorano, 231 Pa. Super., 395, 332 A. 24 534 (1974),
: Teversed 464 Pa. 66, 346 A.24 22 (1975).
@ and generally Comm. v. Brady, 24 Bucks 149, aff'd 228 pa. Super. :
323 A.2d 866 (1974). . :
IV. Office's Challenges of Counsel '
P In Re: January 1974 Special InvéStigating Grand Jury,
Re: Marvin Comisky and Jerome ‘Richer, Pa. Super.,
361 A.24 325 (197s).
Pirillo v. Takiff, 462 Pa. 523, 341 a.2d4 896 (1975), 4
aff'd on rehearing Pa., » 352 A.2d 11 (1975),
e cert. denied, 423 U.s. 1083, 965 s. ct. 873, 47 1. EQ4.
' 24 94 (1976).
!
- V. Statutes:
° Immunity, 19 P.s. §640.1-6.
Supersession by Attorney General,7l P.s. §297.
Electronic Surveillance, P.S. §
. 1)
o
5
[




s

.0

ot






