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Foreword 

This volume represents three years of empirical research and 
analysis in appellate courts. Throughout this effort, our primary goal 
has been to increase our knowledge of the appellate process, and by 
doing so to make it possible to design better methods for reducing delay 
and contending with rising volume in appellate systems. 

At the same time, we recognize that these findings may have 
implications beyond those we have discussed specifically in the text, 
and that as custodians of the public's money, we have an obligation to 
make the findings as accessible as possible to audiences representing a 
variety of disciplines. 

Accordingly, authorities who are themselves well qualified to 
address a variety of audiences reviewed the manuscript and provided 
suggestions and criticisms, and in addition wrote the commentaries on 
the findings and their implications. These commentaries are pre
sented at the end of this volume. 

Professor Anne N. Costain, of the University of Colorado, comments 
thoughtfully on how this research into the judicial system may 
suggest methods of improving the other two branches of government. 
Speaking as a political scientist, she measures these methods against 
standards of quality developed within her discipline and discusses the 
questions that then arise . 

Professor Robert A. Leflar, of the University of Arkansas Law 
School, is well known as a major force for appellate court reform in 

- many forums, including the Arkansas Supreme Court, the American 
Bar Association's Committee on Standards of Judicial Conduct, and 
the Appellate Judges' Seminar of the New York University School of 
Law. His commentary reviews the major findings of this study in the 
light of his experience and his study of the field. His observations will 
be of interest to anyone involved in improving appellate justice. 

Professor Alfred Blumstein, of Carnegie-Mellon University, a leader 
in the field of operations research, discusses in his commentary the 
ways in which "queueing theory" may illuminate the findings of this 
research and perhaps even help to form the framework for future 
study into the quality of appellate justice, building upon the quantita
tive research presented in this volume. We hope that Professor 
Blumstein's precise observations will help make this research more 
pertinent to planners, educators, and public administrators. 

I encourage the reader to study these comments carefully. They are 
valuable both in themselves and as vehicles for expanding the possible 
uses of this research. 

Since the inception of the National Center for State Courts, 
appellate courts have been a prime focus of Center studies. Early work 
assessed practices, particularly the use of central staff, in Illinois, New 
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Jersey, Nebraska, and Virginia. Regional office analytic work in this 
early period was undertaken in the California Court of Appeals, the 
4th Distdct Court of Appeals of Florida, and the Delaware Supreme 
Court. Coincidentally, specialized studies were completed: for ex
ample, judicial opinion-publishing practices in the Northeast, con
tinuing judicial education for Alabama appellate judges, and a 
nonjudicial personnel study in the Massachusetts Supreme Judicial 
Court and Appeals Court. Other studies have been conducted in 
Washington, Wisconsin, Rhode Island, Pennsylvania, Utah, and 
Connecticu t. 

A major report examining traditional functions of appeals and 
efficiency-promoting alternatives was published by the Center as 
Justice on Appeal, by Carrington, Meador, and Rosenberg. In 1975, the 
National Center cosponsored, with the Federal Judicial Center, a 
National Conference on Appellate Justice, in San Diego. Appellate 
court studies in such diverse areas as record keeping, automated 
processing, unpublished opinions, derks' office management, and law 
librarieE, have been prepared for Alaska, Minnesota, California, Idaho, 
New Jersey, and West Virginia. National Center studies in court 
reporting services in several states have also proven valuable in 
improving appellate courts' perfurmance. 

Major research undertaken as part of Phase I of the AppellateJustice 
Improv,ement Project included the preparation of three works, Volume 
and Delay in Appellate COU1'tS: Some Preliminmy Findings from a 
National Survey, Volume and Delay in State Appellate Courts: Problems 
and Responses and Bibliography: State Appellate Court Workload and 
Delay. The second phase of the project resulted in several reports, 
scientific evaluation of demonstration projects, technical assistance in 
the form of reports, site visits and correspondence, a series of regional 
appellate court workshops, and the preparation of this volume. 

This book is, then, but one facet of the many activities of the 
Appellate Justice Improvement Project, described in the authors' 
Preface, and the project is in turn the latest in a continuum of work by 
the National Center f0r State Courts directed at improving appellate 
justice. In their Preface the authors acknowledge the substantial 
contributions of many people to this book and to its findings. I concur 
and add my appreciation to theirs. In addition, I wish to acknowledge 
here the contributions of certain people whose dedication and skill 
helped make it possible for the project to succeed and to deliver its 
many products of which this book is one. 

One of the members of the project's staff has been Cynthia 
Easterling, who has contributed immensely and with exceptional 
diplomacy to the successful coordination of this project. 

The effectiveness of the project is in many ways due to the 
enthusiasm and dedication of the director of the Northeastern 
Regional Office, Samuel Conti. The project has benefited especially 
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. his addherbe~ce t.o the very highest standards in the preparation of 
s u Ies an pu lIcatIOns. 

It ~~ris express aim that publications of his officr "i,hall whenever 
POSSI e ~dv~nce the ~tate of the art, and it is our hope that the work 
and publIcatIOns of thIS project have met that standard. 

. N,Ich.olas Demos, the LEAA Project Monitor, has been scrupulous in 
hIsdmsI~:t~nce that the public receive full value for its money' and the 
pro uctIVIty of the Project is due in no small part to him. ' 

]ANUARY 1981 
MICHAEL]. HUDSON 

Project Director 
Appellate Justice Improvement Project 
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Preface 

This book represents the findings of an examination of volume and 
delay in several state appellate courts. It focuses on appellate court 
operations in ten courts located in ten states nationwide. The courts 
included in the study were not chosen as representative of the "best" 
or "worst" appellate courts in the country. Our intention, rather, was 
to examine a broad mix of appellate courts from various parts of the 
country, including courts with dissimilar case volumes, operating 
within differing organizational structures and following a variety of 
procedures. 

The four goals of this volume a're, first, to provide an overview of the 
environments in which these appellate courts operate and to describe 
the case processing time in each unique environment; second, to 
determine how appellate del;:ty can be defined and reliably measured; 
third, to identify as many correlates of appellate case processing time 
as possible and to isolate and determine the importance of each such 
correlate as a potential source of delay; and finally, to formulate 
conclusions concerning the effectiveness of reforms designed to 
combat appellate court delay. To the extent that these four goals have 
been met, an informative source document will have been provided 
from which judges, court personnel, attorneys, litigants, scholars, and 
the general public may assess the doing of justice in the appellate court 
forum. 

Publication of this volume represents but one product of a multi
faceted study undertaken by the National Center for State Courts: the 
Appellate Justice Improvement Project. Other publications prepared 
by this project's staff include an extensive review of previous 
literature on appellate court delay;! a bibliography of 300 studies of the 
appellate process;2 and a series of monographs examining the prob
lems of delay in specific appellate jurisdictions.3 

1. S. L. Wasby, T. B. Marvell, and A. B. Aikman, Volume and Delay in State Appellale 
Courts: Problems and Responses (Williamsburg, Va.: National Center for State Courts, 
1979). 
2. T. B. Marvell, Bibliography: State Appellate Caseload and Delay (Williamsburg, Va.: 

National Center for State Courts, 1979). 
3. The following courts are examined in individual reports: the Colorado Court of 

Appeals; the Florida Supreme Court; the Florida First District Court of Appeal; the 
Illinois Appellate Court, First District; the Inctiana Court of Appeals; the Montana 
Supreme Court; the Nebraska Supreme Court; the New Jersey Superior Court, 
Appellate Division; the Ohio Court of Appeals, Eighth District; the Oregon Court of 
Appeals; and the Virginia Supreme Court. These reports are available as the Volume 
and Delay Staff Study Series, by]. A. Martin and E. A. Prescott (North Andover, Mass.: 
National Center for State Courts, 1980). Series editor Michael ]. Hudson, Project 
Director. 
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Technical assistance, experimentation, and rigorous evaluation 
have also been fundamentai components of the project. The project 
estab.lished experimental demonstration programs to test proposed 
?ol~tI?n~ to the proble.ms of d~lay and volume in four diverse appellate 
JUrISdIctIOns:' TechnIcal assIstance has encompassed a variety of 
tasks, such as responding to requests for information and advice 
submi tt~d by ?ppe!l?te court personne,I throughou t the coun try, 
undertakIng sIte VISItS to analyze partIcular court problems and 
develop appropriate remedies, and conducting regional problem
solving workshops and seminars. 

As ?fte~ happen~ in. a.project with numerous, diverse goals, many 
organIZatIOns and IndIVIduals have made substantial contributiollS. 
We would like to acknowledge their contributions and express our 
gratitude. 

The enduring financial support of the Law Enforcement Assistanr:e 
Administration of the U.S. Department of Justice and the Charles E. 
Culpeper Foundation are gratefully acknowledged. Foremost on the 
list?f individuals to thank are past and present members of the project 
advIsory board, who provided periodic review of materials and 
ir:valuable assistance: Hon. John V. Corrigan, Ohio Court of Appeals, 
EIghth District; Mr. Ron L. Dzierbicki, Michigan Court of Appeals' 
Hon. Jerome Farris, United States Court of Appeals, Ninth Circuit; 
Hon. Leonard Garth, United States Court of Appeals, Third Circuit; 
Hon. Alan B. Handler, New Jersey Supreme Court; Hon. Nathan S. 
Heffernan, Wisconsin Supreme Court; Hon. Florence R. Peskoe New 
Jersey Administrative Office of the Courts, now Judge of theJu~enile 
and Domestic Relations Court, Monmouth County, New Jersey; Hon. 
Mary Schroeder, U.S. Court of Appeals, Ninth Circuit;1i Hon. Janie L. 
Shores, Alabama Supreme Court; and 1\1r. Irwin Stolz of Atlanta 
Georgia. ' , 

.Gratefull~ acknowledged too are the cooperation and support 
receIved from Judges, administrators, and clerical staff in each of the 
jurisdictions where court record and interview data were collected. 
These persons often not only provided access to court record data but 
in ad.diti?n ~ave freely of their time by answering many questions and 
shanng InSIghts about appellate court operations that would other
wise have been unobtainable. We would particularly like to acknow-

4. The experiments include preargument settlement programs in the Rhode Island and 
Connecticut Supreme Courts and in the Pennsylvania Superior Court (an intermediate 
court of appeals), an accelerated docket program in the Colorado Court of Appeals, and 
an oral decision docket in lhe California First District Court of Appeal. Prof. Jerry 
Goldman, of Northwestern University, the project evaluator, has been responsible for 
monitoring the experiments. 
.5. Judge Peskoe and]udge Schroeder served on the Advisory Board during the project's 

first phase, January 1978 through July 1979. 
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ledge the assistance provided by the following: Hon. Harry S. 
Silverstein, former Chief Judge, Colorado Court of Appeals; Hon. 
David P. Enoch, present Chief Judge~ Colorado Court of Appeals; Hon. 
Edwin T. Ruland, Colorado Court of Appeals; Mr. Mac Danford, Clerk, 
Colorado Court of Appeals; Hon. Arthur England, Chiefjustice, 
Florida Supreme Court; Hon. E. R. Mills, Chiefjudge, Florida Couri. of 
Appeal, First District; Mr. Raymond Rhodes, Clerk, Florida Court of 
Appeal, First District; Hon. Robert Downing, Illinois Appellate Court, 
First District; Mr. Lee Marsh, Administrator, Illinois Appellate Court, 
First District; Hon. Paul Buchanan, Chief Judge, Indiana Court of 
Appeals; Mr.Joseph Quest, Administrator, Indiana Court of Appeals; 
Hon. Frank HaswelI, Chiefjustice, Montana Supreme Court; Mr. Gary 
Goff, Montana State Court Administrator's Office; Hon. Norman 
Krivosha, Chief Justice, Nebraska Supreme Court; Mr. Larry Donel
son, Clerk, Nebraska Supreme Court; Hon. Robert Matthews, 
PresidingJudge for Administration, New Jersey Su:;erior Court, Appel
late Division; Hon. Milton Conford, former Presiding Judge for 
Administration, New Jersey Superior Court, Appellate Division; Hon. 
Thomas]. Parrino, Chief Judge, Ohio Court of Appeals, Eighth 
District; Ms. Vilma Kohn, Administrator, Ohio Court of Appeals; 
Eighth District; Hon. Herbert M. Schwab, Chiefjudge, Oregon Court 
of Appeals; Mr. Douglas Bray, Oregon State Cour)~ Administrator's 
Office; Hon. Lawrence W. I'Anson, former Chief Justice, Virginia 
Supreme Court; Mr. Allen L. Lucy, Clerk, Virginia Supreme Court; 
and Mrs. Anne Dean, Petitions Clerk, Virginia Supreme Court. 

We wish to thank several persons knowledgeable about appellate 
courts who reviewed the results of the project data analysis and 
provided insightful comments and suggestions for improving this 
book: Prof. Alfred Blumstein, Urban Systems Institute, Carnegie
Mellon University; Prof. Anne N. Costain, Department of Political 
Science, University of Colorado; Prof. Jerry Goldman, Department of 
Political Science, Northwestern University; and Prof. Robert A. Leflar, 
former Dean of the Law School, University of Arkansas, and former 
AssociateJustice of the Arkansas Supreme Court. Statistical reviews 
and guidance were also provided by Mr. Roger Hall, former Director of 
the New Hampshire Statistical Analysis Center, and by Dr. Carolyn F. 
Shettle, former Director of the Massachusetts Statistical Center. 

Two former members of the national AppeIlateJustice Improvement 
Project staff deserve special mention. Barry Mahoney, who served as 
project director during the initial nine months of the project, nurtured 
the project during its early stages and started it on a productive cours~. 
Steven Weller, initially a senior staff member on the project, assumed 
the job of director after Mr. Mahoney's departure. During his tenure as 
project director, Mr. Weller was largely responsi ble for developing and 
implementing the re'search design for collecting data incorporated in 
this volume. 
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Other National Center for State Courts personnel who have made 
significant contributions are Thomas B. Marvell, a senior staff 
attorney whose participation was instrumental in the data-collection 
efforts in two courts included in the study and who was coauthor of 
two earlier project staff studies; Samuel D. Conti, Director of the 
National Center's Northeastern Regional Office, for his extensive 
editorial review and comment; Carolyn McMurran, editor at National 
Center headquarters; and Gloria Colson, the project secretary. 

Finally, we would like to express special thanks to four individuals 
who have provided support, encouragement, and guidance during the 
course of the project: Nicholas Demos, the project monitor from LEAA; 
Edward B.McConneIl, Director of the National Center for State 
Courts; and John Greacen, Deputy Director for Programs of the 
National Center for State Courts. 

Even though all of the above-mentioned individuals and organiza
tions have made significant contributions, the authors assume full 
responsibility for the content and the opinions expressed in this 
document. 

DECEMBER 1980 
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Executive Summary 

The Appellatelustice Improvement Project of the National Center 
for State Courts has investigated the problem of case processing delay 
in appellate courts within the context of the following frequently 
raised questions. What are the major characteristics of the different 
environments in which appellate courts operate? How long does it take 
to process cases in these different environments? When does case 
processing time constitute delay? How do differences in time relate to 
differences in case volume, case types, court organization, structure, 
and procedure? Can solutions to delay developed by one court be 
successfully adopted by other courts? 

Sample Courts and Study Methods 

The ten appellate courts included in the study were chosen to ensure 
that the final sample would reflect so far as possible the diversity of the 
state appellate court population. The sample courts! are a mix of 
intermediate courts and courts of last resort, from different geo
graphic locations across the country, with differing caseloads, case 
processing times, procedures, and structures. 

Data for the study came from three sources: library research, which 
provided information about the constitutional and statutory provi
sions and court rules that governed each court; a systematic sample of 
approximately 5,900 cases, filed during 1975-76; and site visits to the 
sample courts. The years 1975-76 were selected in order to ensure that 
most of the 500 cases included in each court sample would have been 
disposed of and hence would furnish complete time-lapse data at the 
time of data collection in 1978. The case-record data-collection 
instrument was designed to capture all the time-lapse information 
available in the court records, and all the relevant case characteristics 
that it was expected might relate to case processing time and therefore 
to delay. 

Measuring Processing Time and Delay 

Total case processing time was defined and measured as the number 
of days from the date of judgment in an initial forum, usually a trial 

1. The samplf' courts .are the Colorado Court of Appeals; the Florida First District 
Court of App,;::i.l; the Illinois Appellate Court, First District; the Indiana Court of 
Appea1s; the Montana Supreme Court; the Nebraska Supreme Court; the New Jersey 
Superior Court, Appellate Division; the Ohio Court of Appeals, Eighth District; the 
Oregon Comt of Appeals; and the Virginia Supreme Court. 
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court, to the date of issuance of the final mandate or its equivalent by 
the appellate court. This is not the time interval that courts them
selves regard as processing time: courts ordinarily measure from the 
~ate of the filing of the appeal, which usually comes after the order or 
Judgmer.t below, to the d~te o.f the release of the o1?inion. The study 
~s.ed a more .compreh~nsIve tIme frame, representIng the total time 
lItIgants are Involved In appeals and thus the standard against which 
the courts' users measure appellate review time. In addition this time 
frame emph~sizes the importance of viewing the appellate p;ocess as a 
comprehen~Ive system ~hat ~ust operate efficiently at all stages. 

To descrIbe processIng tIme accurately and to isolate specific 
proble.ms, the to~al period was divided into intervals corresponding to 
?teps,~n. the tYPIcal appel1a~e process: Step 1, .from judgment to "at 
I~sue (I.e., when all materIals necessary to decide a case have been 
~Iled, ,~lso referred to as "perfection" of the appeal); Step 2, from "at 
Issue to the date of submission, usually the date of oral argument; 
Step 3, from oral argument to decision; and Step 4, from decision to 
mandate, 

An e~amiI?-ation of t~e relative contribution of each step to the case 
processIng tU"!le total In each court helped isolate the points where 
cases were beIng ~elay.ed. Although two courts might display similar 
~ot~l ~ase procesSIng tIme averages, the relative contributions of the 
IndIvI~ual ~teps in th~ process could nonetheless differ dramatically, 
reveal.In~ dIfferent POInts of delay requiring different solutions. 
DefInI~gde~ay was an awkward but necessary task. Delay had first 

to be defIned In order to determine its existence, describe its preva
lence, and where possible, to isolate and identify its causes. \Vithout 
sOJ?e ?~jective defin~tion, the issue of delay would remain largely one 
of IndI~Idual perceptIOn, and thus subject to wide interpretation. 

In t~IS study the measure for determining delay is the percentage of 
cases In each court that exceeded the time set by the court's own rules 
for completing the steps in an appeal. This method of measurement is 
not per~ect, but by using each court's own standards the problem of 
subjectIng ~ome cou~ts t~ the biases of others wo.S largely avoided. 
Each court s processIng tIme was analyzed within the context of its 
own system, which included its rules. Because all courts allow time 
e:ctensions, albeit with varying.frequency, data for actual processing 
t~I?e were compared not only wIth the standards expressed in courts' 
fIlIng rules but also with the time elapsed as a result of extensions 
allowed. 

Principal Findings 

Processing Time Diversity Among the Sample Courts 

The sample courts differed dramatically in the amount of time 
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required to process cases. 

Three methods of gauging time elapsed in completing appeals were 
employed. The first was to establish the average number of days in the 
full sample. Case processing time ranged from an average 240 days in 
the Oregon Court of Appeals to a 649-day average in the Illinois 
Appellate Court, First District. 

Use of these data as to jurisdictionally similar courts reveals the 
following average processing times. 

Courts of Last Resort* Days 
Nebraska Supreme Court 301 
Montana Supreme Court 370 
Virginia Supreme Court 484 

Intermediate Appellate Courts, Statewide Jurisdiction 
Oregon Court of Appeals 240 
New Jersey Superior Court, Appellate Division 379 
Colorado Court of Appeals 431 
Indiana Court of Appeals 641 

Intermediate Appellate Court, County or Regional 
Jurisdiction 

Florida Court of Appeal, First District 333 
Ohio Court of Appeals, Eighth District 413 
Illinois Appellate Court, First District 649 

* None of the Courts of Last Resort are in states where there is 
an intermediate appellate court. 

In the second statistical method, when time distributions were 
measured by quartiles, the degree of diversity among courts was even 
greater than that revealed through a simple comparison of means and 
medians. For example, in the Oregon Court of Appeals, 75 percent of all 
the cases (the third quartile) were processed in 269 days or less, or 
significantly faster than the bulk of cases in other courts. In the 
sampled Illinois intermediate appeals court, it took 799 days to dispose 
of the same percentage of cases. 

A third technique for summarizing the differences in total case 
processing time between courts-that of breaking down each court's 
time distribution by percentage of completed cases falling within a 
series of six-month .intervals-revealed that while the vast majority of 
cases in the three fastest courts were completed in a year or less after 
lower court judgment (90 percent in the Oregon Court of Appeals, 71 
percent in the Nebraska Supreme Court, and 67 percent in the Florida 
Court of Appeal, First District), only about 10 percent of the cases in 
the slower courts were completed within the same time period. By the 
end of two years, most of the courts had disposed of all but a very small 
fraction of their total caseloads. Two courts, however, deviated 
substantially from this pattern: figures for the Illinois Appellate 
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Executive Summary 

Court, First District, and the Indiana Court of Appeals revealed that 
nearly one-third of these courts' cases took more than two years to 
complete during the period of the sample. 

Components of Total Case Processing Time: 
The Predecision Phase 

The time elapsed during the first phase of the process (Step 1, lower 
court judgment to submh:,sion) ranged from a mean of 153 days in the 
Oregon Court of Appeals to a mean of 383 days in the Illinois Appellate 
Court, First District. Although the specific number of days attri
butable to the first phase of the appellate process differed from coprt to 
court, in all but one of the courts (the Ohio Court of Appeals, Eighth 
District) the processing time that elapsed during this phase repre
sen ted the largest percentage of the total case processing time of any of 
the four steps, ranging from 41 percent in the Florida court to 62 
percent in the New Jersey Superior Court, Appellate Division. 

Because the period between the lower court judgment and the 
perfection of the appeal often represents a very large percentage of 
the total life of an appeal, reforms designed to shorten the total 
processing time will often have to focus on this phase. 

In many jurisdictions, the control over the preparation of appellate 
case documents traditionally has not been exercised by the appellate 
court, but rather by trial court judges, administrators, and litigants' 
attorneys. Efficient case processing, however, may require that 
appellate court judges in those jurisdictions oversee and discharge 
more administrative duties, and assume a broader managerial and 
supervisory role than that to which they are accustomed. 

While the courts (although jurisdictionally varied) differed only 
moderately in the time specified in their rules for filing appellate 
materials (from 120 to 195 days), they differed dramatically in 
their adherence to those standards as evidenced by the wide range 
of the percentage of cases exceeding court ru~es. 

In only two of the courts included in the sample, Virginia and 
Oregon, were a majority of the appeals processed within the time 
limitations established by court rules. Using the strictest definition, 
one could conclude that the bulk of cases in the other courts were 
delayed. Such a definition of delay may be unrealistic because it does 
not account for the possibility that in some cases there may be a 
legitimate need for time extensions.' It may also ~e criticize~ as 
allowing the eradication of delay simply by elongatmg rule perIods 
without reference to standards of what constitutes reasonable proces
sing time for court users. If the standard is modified by the addition of 
one 30-day extension, the percentage of cases exceeding that standard 
is smaller and continues to decrease when two extensions are allowed 

xv 

" 



, .) 

H""_" __ '''~ ., .. _"""'.~~.a ... _'~.......,;;..""_~.;:....·~~, '---'-----"-"---,~.-- . ~ ~ .. ,,",,_. <_ .. -C", ... _._~< c ........ ,d .... ~_.·,,,.. ~ ••• ~ •• -~.- ". . 

Appellate Court Delay 

(one for the appellant, for example, and one for the appellee), and 
decreases further when three extensions are allowed. It is doubtful, 
however, that many cases are so complex t~at they legitimately 
require this much time beyond that automatIcally allowed by the 
court's rules. 

Differences in processing time among courts for Step 2 of the 
appellate process-elapsed time between "at issue" an.d oral argum~nt 
-are even greater than differences for the matenals-preparatIOn 
phase, Step 1. Average times ranged from a low of 27 days i.n the 
Oregon Court of Appeals to nearly ten tImes as much,'266 days, ll1. the 
Ohio Court of Appeals, Eighth District. Only two other courts besIdes 
the Oregon Court, the Nebraska and Montana Supreme Courts, had 
waiting period averages at this stage of less than 100 days. 

For Step 2, there were no rule standards in the courts stu~ied 
against which to compare the data. Consequently, a hypothetIcal 
standard of 60 days was selected for comparative purposes. Using this 
measure only one court (the Oregon Court of Appeals) would have 
heard a ~ajority of its cases within that time. If an additional 30 days 
were allowed two more courts (Nebraska and Montana) would have 
heard the bulk of their cases. If 90 days were added to the hypothetical 
standard (for a total of 150 days, or about five months), all courts but 
one would have heo.rd most of their cases. 

A long waiting time between "at issue" and oral argyment has 
serious secondary effects on the court system, affectmg, among 
other things, materials-preparation time. The data suggest that 
when a court is unable to consider appeals promptly, as they 
become perfected, that court is more likely to grant extensions 
during the preparation phase. This, in turn, very likely acts as a 
disincen ti ve for lower court clerks, court reporters, and attorneys 
to file materials promptly. 

The Decision-Making Phase 

Although the average times for the decision phase differed among 
I:he courts examined, the magnitude of the differences in Step 3 of the 
appellate process (time elapsed between the date of oral argument and 
decision announcement) was very small when compared to the large 
differences in the courts' predecision phases. Specifically, the proces
sing time attributable to Step 3 fell within the relatively narrow range 
of 24 days on the average in the Oregon Court of Appeals to an average 
of 74 days in the Indiana Court of Appeals. Translating the day 
averages into percentages of total case processing time revealed a 
relatively uniform picture-between 6 and 17 percent of the courts' 
total case processing times were used in the decision phase, Step 3. 

There were no rules in these courts specifying how quickly after oral 
argument opinions should be announced. However, the American Bar 
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Executive Summary 

Association's standards for appellate courts2 do provide a comparative 
measure of 60 to 90 days. 

Compared with ABA standards, alI the sample courts decided at 
least a majority of their cases before the expiration of the 
maximum time suggested (either 60 or 90 days). When an 
additional 90 days are added to the standard, for a total of 150 to 
180 days after argument, six of the courts had decided over 95 
perc en t of their cases within the standard; the Indiana court had 
the greatest percentage of cases still outstanding (16 percent). 

Finally, substantial differences existed among the courts regarding 
the average amount of time elapsed between decision announcement 
and mandate issuance, Step 4. The average processing times attri
butable to the final step ranged from a low of 6 days for non-oral
argument cases in the Montana Supreme Court to a high of 130 days 
for oral-argument cases in the Indiana Court of Appeals. The range, 
when expressed as a percentage of the total case processing time, was 
between 3 and 21 percent. 

A hypothetical standard of 30 days was devised for examining Step 
4, decision to mandate. In New Jersey, where the opinion itself serves 
as the mandate, there is no lapse of time, although counsel may file a 
motion for a stay within ten days of the entry of the appellate 
judgment. When measured against this standard, half of the courts 
had completed the step for the majority of their cases within that time, 
and half exceeded it for most of their cases. After 90 days had elapsed, 
all the courts had closed most of their cases. However, in three courts 
(Colorado, Indiana, and Illinois), a significant percentage of cases (18 
percent, 22 percent, and 29 percent, respectively) were not completed 
even after 120 days had elapsed. 

In alI of the appellate courts included in this study, at least a few 
cases exceeded the time limitations specified in court rules at some 
stage of the appellate process. Those delays can be viewed as 
case-specific or idiosyncratic exceptions wi thin generally efficient 
court systems. In some courts, however, the time limitations were 
exceeded routinely at specific stages, and in a few courts the 
majori ty of alI the cases exceeded processing time standards at all 
stages of the appellate process. Delays of the latter type do not 
re'flect mere idiosyncratic by-products, but rather indicate poten
tially serious systemic problems. 

Volume and Delay 

Much of the extensive current literature extolling the virtues of one 

2. American Bar Association Commission on Standards of Judicial Administration, 
Standards Relating to Appellate Courts (Chicago: American Bar Association, 1977). 
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Appellate Court Delay 

appellate reform or another is predicated on the assumption that the 
problems of increasing case volume and of increasing appellate court 
delay are inextricably bound together.3 That is, many observers make 
the assumption that the greater a court's caseload, the longer it will 
take to dispose of cases. The present analysis of relationships between 
case volume, case orocessing time, and delay suggests, however, that 
volume has been overemphasized as the primary source of apP211ate 
court delay and that the relation between volume and delay is a subtle 
one. 

This examination of the relationship between volume, case proces
sing time, and delay used two measures of volume. First, the absolute 
number of filings per year was considered. The second measure was 
the number of filings per judge. The use of both measures yielded some 
interesting and somewhat perplexing findings. 

There was found to be a very slight tendency for total case 
processing time and the percentage of cases exceeding court rules 
to increase in a positive relation to the absolute case volume 
among the sample courts. There was, moreover, a moderate to 
strong tendency for case processing time and delay to decrease as 
the number of filings per judge increased. 

In other words, courts with larger caseloads took no longer or only 
slightly longer to process their cases than did courts with smaller 
caseloads; and courts with more filings per judge were even appre
ciably faster than courts with relatively fewer cases per jUdge. The 
same trend is observed when the four different steps in the appellate 
process are examined individually, with one important exception-a 
moderate to strong positive relationship between volume and Step 2 
time ("at issue" to oral argument) regardless of the measure of volume 
used: as total filings or filings per judge increase, waiting time at Step 
2, which reflects case backlog, also increases. We conclude that the 
amount of backlog in a given court is not, however, totally a function of 
volume, but rather is a function of the complex interplay of volume, 
decision-making efficiency, and managerial style. Some courts simply 
hear and decide cases more quickly than do others. Nevertheless, those 
courts that decide cases more quickly are not necessarily those with 
fewer cases to decide. On the contrary, the data analysis showed that 
decision time decreased as volume increased among the sample courts, 
regardless of the measure of volume. 

This analysis, however, does not lead to the conclusion that case 
volume is unimportant. An increase in case volume can jeopardize fhe 
speed with which a court disposes of its caseload, requiring adjust
ments especially in courts experiencing sudden and substantial 

3. See generally Paul Carrington, Daniel Meador, and Maurice Rosenberg, Justice on 
Appeal (St. Paul: West Publishing Co., 1976). 
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Executive Summary 

increases in case volumes. The lack of a general positive relationship 
between case volu~e and delay in the sample courts also does not 
mean that there is no correlation between volume and delay or no 
upper limits on how many cases courts can effectively process, even if 
compensatory organizational, procedural, and structural adjustments 
are made; however, those upper limits appear not to have been reached 
in the courts studied. These findings may thus give rise to a certain 
amount of optimism: they suggest that appellate courts are not totally 
at the mercy of seemingly ever increasing caseloads, phenomena over 
which they have little or no direct control. 

Case Types 

Anal?sis of relationships between case types, case processing time, 
and delay focused on answering two related questions.~ First do 
differences in case type and case characteristics5 correlate ~ith 
differences in case processing time within each of the sample courts? 
Second, if. th.ere are significant relationships between case types and 
charactenstIcs and processing time within a jurisdiction, are the 
patterns of relationships consistent across jurisdictions, i.e., are the 
case types that require longer processing the same from one court to 
another? 

Cas~ processing time ~nd delay. did not vary according to the 
partJes and attorneys Involved In appeals, or the substantive 
content of appeals, matters over which appellate courts have little 
or no control. The lack of systematic variations was apparent both 
within the courts studied and among them. In the few instances 
where differ~nces were discernible in processing time among 
some categones of cases, they were isolated, occurring in only one 
court, or at most in a few courts. 

These findings suggest that the differences in the configurations of 
the caseloads confronting appellate courts have little or no effect on 
the time required to process cases. It would appear that virtually any 
case can at least potentially be disposed of within reasonable time 
limitations, regardless of the parties involved or the jurisprudential 
content of the appeal. 

4. To determine whether differences among variable category means were statisti
cally significant, F tests were performed for each nominal-level case characteristic 
variable. Spearman's rho was used for ordinal-level variables and Pearson's r for 
interval-level variables. 
5. The following case-characteristic variables were included in the analysis: type of 

appellant and appellee, status of parties in lower court, type of attorneys, total number 
of appellants and number of appellees, case subject maUer(s), appeal issue(s), numberof 
subject matters, number of issues, source of appeal, brief lengths, transcript and record 
lengths, number and content of motions, opinion types and lengths. 
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Appellate Court Delay 

The analysis, however, did reveal positive relationships, both 
within and among courts, among the average number of extensions 
per case, brief and opinion lengths, and processing time and delay. 
These aspects of the appellate process can be controlled by appellate 
courts themselves, through enforcement of policies on extensions and 
on opinion and brief length. 

The Roots of Appellate Court Delay: 
Structure, Organization, and Procedures 

The. structures and procedures of appellate courts appear to have a 
greater impact on the time it takes them to process their cases than do 
the number or type of cases filed. 

This is an optimistic conclusion. Structure and procedure, unlike 
case volume or type, may be controlled by the courts themselves, and 
may therefore be modified or altered by court personnel. More 
specifically, the project made a number of significant observations. 

1. Standards specifying the amount of time to complete the initial 
steps in the appellate process (i.e., filing notices of appeal, briefs, 
records, and transcripts) are important correlates of case processing 
time. The analysis revealed strong positive relationships between the 
number of days specified in court rules and elapsed actual days, for 
both total case processing time and predecision time intervals. As the 
number of days specified in court rules increased, processing time also 
increased; court rules themselves may create an expectation of what 
constitutes case processing time and delay. 

2. Policies specifying which court or courts control time extensions 
have an impact on predecision case processing time. Where authority 
for granting aU time extensions rests exclusively in the appellate 
court, predecision processing time is substantially reduced. The 
relatively slowest appellate systems were those in which authority to 
grant extensions overlapped-where time extensions for a single step 
in the appellate process, i.e., to file records, could be granted by both 
trial and appellate courts, first by one and then by the other. 

The presence or absence of procedures to screen or sort cases prior to 
judicial considerations, e.g., by central staff, correlated neither posi
tively nor negatively with case processing time. 

3. There is no single "best way" to organize decision-making power. 
Courts that are divided into panels, for example, are not necessarily 
any faster or slower than courts that hear cases en banco In addition, 
the analysis revealed no systematic relationships between case 
processing time and either the number of panels, or the number of 
judges per panel, or whether the panels have rotating memberships. 

xx 

1 

,10 

Executive Summary 

The az:alysls did i.ndicate that the courts that had formal conflict
resolutIOn mechanIsms-e.g., conferences bringing the court's mem
bers together. to consider opinions prepared by each panel-generally 
had s~bstanttally shorter decision time averages than did those courts 
that dId not have these mechanisms. 

4. Courts.t~at u~ed summary disposition techniques generally had 
sho~ter decIsIOn tIme averages. Although the specific techniques 
vaned fron: cou:t. to court, the element common to all successful 
summary dISposItIOn techniques appears to be whether or not thpy 
bypa~sed ste~s .in the traditional appellate process, e.g" oral argum~~t 
or wntten OpInIOns. 

Directions for Future Appellate Court Reform 

. St~te app~llate courts are not wholly at the mercy of seemingly 
ever-IncreasIng casel?ad? When ~ecessary, courts can modify their 
structure and organIZatIOn or adjust theIr procedures to meet the 
demands of larger caseloads. 
Wo~k~ble solutions to del~y are available. However, each appellate 

co~rt. IS In .n:tany ways a unIque system. No single solution or set of 
somttcms wIll necess.ari.ly solve every court's problems. Solutions 
must be developed wIthm the context of a particular court's goals 
needs, structure, and organization. ' 

Meaningful ~nd effective ~ppellate reform will require courts to 
approach an old problem wIth a fresh perspective. It will require 
app.ellate c~urts to ~ndertake ~onsiderable self-examination, to ex
penment ~lth a vanety of possIble delay-reducing techniques, and to 
evaluate ngorou.sly the consequences of the techniques with which 
they have e:cpenmented and to ~e prepared to abandon approaches 
foun~ u.nsUItable. ~e~h~ps most Important, meaningful reform will 
reqUIr~ Judges, adI~lImstrators, lawyers, legislators, and citizens to be 
C?mmItte? to a phIlosophy of experimentation, evaluation modifica-
tIOn and change. ' 

xxz 

I 
I 

I 
I 
! 

" , , 
I 
,I 
!i 

" I' , 
i 

\ 



-. 

An Introduction to 1 
This Study . 

Court delay is much more than a statistical curiosity, a popular topic 
of the media, or a seemingly mandatory agenda item at many 
professional conferences. Litigation may alter permanently the lives of 
the parties directly involved as well as those of other members of 
society. Appellate courts often determine irrevocably whether a 
person wm be compensated for injury or loss, or released from 
confinement or continued in incarceration. These courts may help to 
determine the direction and scope of im portan t pu blic policy. When the 
resolution of appeals is delayed, lives may be disrupted while indi
viduals and society, unable because of the uelay to plan confidently for 
the future, await the final disposition of cases. 

Though commentators have differed in their assessments of the 
impact of delay on litigants, judges, and court personnel, it is generally 
agreed thc::t court delay compromises the quality of justice. This 
conclusion is based, implicitly, on the premise that the speedy 
resolution of controversies is a fundamental societal goal which, with 
alarming frequency, is not being met by the courts. A recent survey of 
public opinion about the judicial system revealed that commentators 
apparently are not alone in embracing this assumption: a substantial 
percentage of those surveyed among the general public also viewed 
court delay as a serious problem.! 

Responding to these concerns, the Appellate Justice Improvement 
Project based its research on the assumption that the speedy resolu
tion of cases is a desirable societal goal. Project staff recognized, 
however, that appellate courts have other important and concurrent 
goals, such as making correct decisiof.s, maintaining public access to 
the courts, ensuring litigants' procedural protections, and preparing 
opinions of appropriate quality. As a consequence, the issue of delay 
was examin..;d to the fullest extent practicable in light of the multiple 
needs and goals of particular appellate systems. This perspective is 
reflected in the following questions for which the project sought 
answers and which are addressed in this study. 

1. Yankelovich, Skelly, and White, Inc. The Public Image o/the Courts: Highlights 0/ a 
National Survey 0/ the General Public, Judges, Lawyers, and Community Leaders 
(Williamsburg, Va.: National Center for State Courts, 1978). 
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2 Appellate Court Delay 

Questions Investigated 

What are the characteristics of the environments in which 
state appellate courts operate? 

Aspects of the court environment that may affect case processing 
time include the constitutional and statutory provisions that define 
the legal structure of a court, the size of the population served by it, the 
geographic locatjnn of the court and its personnel, the workload as 
defined by annual filings and case inventory, and the resources 
available to the court, e.g., the size of its operating budget, the type of 
recordkeeping facilities it uses, and the number of judges and support 
personnel. . . 

An understanding of a court's rules and procedures IS crucIal to 
assessing the existence, potential sources, and severity of delay. Rules 
may serve as benchmarks for assessing the performance of z.: court: 
Are the participants meeting the time requirements set by court rules? 

How long does it take to process cases in various appellate 
court environments? 

The total case processing time in each sample court was divided into t 

a series of time intervals corresponding to steps in the appellate 
process. The results of this analysis appear in Chapter 3, which 
presents the average case processing times for e~~h time interval, as 
well as information ,'oncerning the degree of time variation among 
cases within a particl'Jar court and among courts. 

When does case processing time constitute delay? 

Determining when case processing time can be labeled delay presup
poses that delay can be defined and measured. Often, the determin3.
tion of whether or not the amount of time required to process a given 
case constitutes delay is a perceptual matter. Consequently, L.:hapter ~ 
attempts to provide a working definition of delay and to show how It 
was applied in the study, and then reports the amount of delay (as so 
defined) which the analysis indicated existed in each of the sample 
courts at the tim~ of the surveyed cases. 

How do differences in case processing time relate to dif
ferences in case volume, case types, court organization, and 
court procedures? 

Once a determination has been made that delay exists and the 
degree of delay has Deen measured, the next logical step is to identify 
what are and what are not its sources. In an effort to identify those 
sources. Chapter 4 examines the relationship between case types and 
processing time and between volume and processing time; and 
Chapters Sand 6 examine organizational and procedural features of 
courts and processing time. 
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An Introduction to This Study 3 

~ow may courts su~cessfully inlplement the various tech
mques currently belng advanced to solve :lhe problems of 
appellate court delay? 

Chapter 7 offers general conclusions, presents arguments in favor of 
appellat~ systems'. ad.opting incremental delay-reduction strategies, 
and outlmes the pnncIpal components of such a strategy. 

Information Sources 

Th~ee. types of iI?formation are in~orporated in this study: (1) 
descnptIve mformatIOn about the constItutional provisions statutes 
and court rules that define court jurisdiction and orga~izationai 
structure and that loosely govern operations in each of the ten sample 
c.ourts; (?) case record data from a systematic sample of 5900 cases 
fIled d1!nng 1~75 and 19:6,2 and (3) information on court pr~blems and 
operatIOns gamed from mterviews with judges and court personnel in 
each court. 

The Ten Sample Courts 

. The courts comprising the sample were chosen to provide diversity 
I~ several key aspe~ts, am~ng them caseload, reported case processing 
tIme, and geographIC locatIOn. (See Tables 1-1 and 1-2.) 

The cou:ts,ar~ al.ike i~ one important respect: all are courts of first 
appellate JunSdI~tIOn, I:e" none of the states in which the three 
supreme courts SIt have mtermediate appellate courts. 

2. These ~ears were chosen to ensure that most cases would be closed by the time f 
data collectIon Gune-]uly, 1978). 0 
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TABLE 1-1 
Jurisdictional Characteristics of the Sample Courts 

TABLE 1-2 
Caseloads of Courts Included in the Study 

Approximate Oral 
Population Geographic Permanent Argument 

Court Served Jurisdiction Location Location(s) 

No. of No. of Filings No. of Filings 
Judges Per Judge 

Court 1975-76 197q 1976 1975 1976 

New Jersey 7,200,000 entire state Trenton Newark, 
Superior Court, Hackensack, 
Appellate Division Trenton 

New Jersey Superior Court, 21 4,339 4,819 207 230 
Appellate Division 

Virginia 4,700,000 entire state Richmond Richmond, 
Supreme Court Portsmouth, 

Roanoke· 

Florida Court 1,800,000 northern and Tallahassee Circuit court 
of Appeal, panhandle headquarters 
First District parts of state within the 

district. 
'.( 

Virginia Supreme Court 7 1,526 1,672 218 239 

Florida District Court of 5 1,664 1,875 333 375 
Appeal, First District 

Ohio Court of Appeals, . 6 1,701 1,720 284 ~87 
Eighth District 

i 

I ' 
r 

Ohio Court 1,725,000 Cuyahoga Cleveland Cleveland 
of Appeals, County 
Eighth District 

Indiana Court of Appeals 9 626 777 70 86 

indiana Court 5,200,000 entire state Indianapolis Indianapolis·· 
of Appeals 

Illinois Appellate Court, 20 1,942 1,731 97 86 
First District 

Illinois 5,500,000 Cook Chicago Chicago 
Appellate Court, County 
First District 

Nebraska Supreme Court 7 571 615 82 88 

Mont8na Supreme Court 5 299 409 60 82 
.-

Nebraska 1,500,000 entire state Lincoln Lincoln 
Supreme Court Colorado Court of Appeals 10 858 915 86 92 

., Montana 700,000 entire state Helena Helena 
Supreme Court Oregon Court 01 Appeals 6 1,539 1,847 256 308 

Colorado Court 2,200,000 entire state Denver Denver 
of Appeals 

Oregon Court 2,100,000 entire state Salem Salem 
of Appeals 

*For oral argument on petitions. Once the petition has been granted, oral argument 

I 
on the appeal is held in Richmond only. Also, Roanoke was discontinued as a site for 

) 
petition oral arguments in 1979. 

"Some arguments have been held at locations within the first and third districts of 
the court. Tl1is, however, is unusual, arguments being scheduled out-state for 
ceremonial purposes only. 
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2 Appellate Delay and 
Court Reform 

Previous studies have dealt extensively with the sources of delay in 
appellate courts and in courts generally. These studies have sugges~ed 
a myriad of responses available to courts challenged by expandmg 
caseloads and unacceptable case processing times. Although the scope 
of prior efforts to identify the loci of delay has varied, these studies 
have, for the most part, isolated three possible sources: 

Case load Appellate courts simply do not have the personnel or 
resources to keep up with increasing case volumes. 1 

Inefficiency Judges and other appellate court personn.el do not 
use their time effectively. Courts are poorly orgamzed and 
inadequately administered. Even if appellate court r~sources 
were increaseo, litigants would still encounter substantIal delay 
in case processing time.2 

A combination of caseload and inefficiency There are too 
many cases, and courts lack sufficient resources and are poorly 

1. See, for example, Carrington, Meador, and Rosenberg, justice 011 Ap~eal (St. Paul, 
Minn.: West Publishing Co., 1976); "Alabama Appellate Court Conges.tlOn: Observa
tions, and Suggestions from an Empirical Study," ,;4labam.a [A.tV l!eVlew 150 (1968); 
Baker, Watkins, Lardy, "Appellate Court Reform, 45 MISSISSIPPI Law,/ournal 121 
(1974); Paul D. Carrington, "Crowded Dockets and the Court ,~! Appeal,. 52 Harvard 
Law Review 542 (1969); Cartwright, Friedman, and Whe~!er, . ~he Bu~m~ss of State 
Supreme Courts," 30 Stanford Law Review ~21 (197:); Judlcl~1 StatIstIcs of State 
Courts of Last Resort," 31 journal of Ihe Amencanjudlcalure Soczety (1947); and Albert 
Tate,jr., "Containing the Law Explosion," 56judl:cature 228 (1973). 

2. Proponents of this position include the followmg: H~rry Jo~es, ed., T!w Coul'ls, the 
Public and the Law Explosion (Englewood Cliffs: PrentIce-Hall, 1965); Zlescl, Kalven, 
and B'uchholz, Delay in the Court (Boston: Little, Brown, 19~9); "Appellate Case 
Management and Decisional Processes," 61 Virginia Law Review 225 (1975); R. E. 
English, "Crisis in Civil Appeals," 50 Chicago Bar Record 231 (1969); Donald Hunter, 
"Riding the Circuit: Indiana Probes Delay," 59 judicature 18 (1975-76); Jacobson a,?d 
Schroeder "Arizona's Experiment with Appellate Reform," 63 American Bar Assocza
tion jourtl~11226 (1977); Robert Leflar, "Appellate Judicial Innovation," 27 Oklahoma 
Law Review 321 (1974); Kenneth]. O'Connell, "Streamlining Appellate Procedures," 56 
judicature 234 (1973); Sulelan and Spencer, "Consti tu tiona I ~eli~f fo~~n Overburde.ned 
Court," 8 William and Mary Law Review 244 (1967); Edltonal, Ways to RelIeve 
Appellate Court Congestion," 56judicature 94 (1973); and K.C. Todd, "Appellate Delay 
in the Criminal Courts of Texas," 37 Texas Bar journal 454 (1974). 
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organized and administered.:1 

As might be expected, solutions suggested by various authorities to 
the problems of delay and volume are directly related to those 
?uthorities' perceptions of the sources of delay. Yet even though 
Judges and other persons concerned about improving appellate courts 
may be aware of many if not most currently proposed delay-reduction 
s.olutions, the previous literature has offered surprisingly few guide
lmes. ~o help cour~s determine which solutions may work given the 
specIfIc but varymg needs of particular appellate systems. The 
hter~ture ~as nO.t offered a comprehensive conceptual overview of the 
multIple d.Ime~sIOns ?f delay and therefore of the solutions proposed 
for reducmg It. ThIS volume attempts to provide a conceptual 
framewqrk for classifying solutions to the problems of appellate court 
volume and delay. -

A Conceptual Framework for Classifying Solutions 

Figure 2-1 p:esents a two-dimensional framework for categorizing 
~roposed solutIOns to court delay. The first dimension divides perspec
tIves on c?urt reform between(l) those emphasizing large case volume 
a~ ~he ~nm~ry source of appellate court delay, and (2) those empha
sIzmg meffIcIency as the primary source of delay. The second 
class!fying din?ension divides solutions between (a) those that em
phasIze. redu~m~ delay by adding resources and (b) those that 
emphaSIze reuucmg delay by restructuring the use of existing court 
resources. 

Solutions based on row A (Types I and II) are volume directed. 
Though. they ~ay differ from one another in the degree to which they 
emphaSIze the Importance of case volume as the primary correlate of 
case processing time, they are typically designed to decrease the ratio 
of cases t? person~el. These solutions are predicated on the assump
tIon that If the ratIO of personnel to cases is increased the amount of 
time required to process cases will decrease. ' 

In. ~ontrast, .s?lutions. in row B (Types III and IV) are more 
speclflcal!y effIcIenc~ dIrected. Solutions of these types, unlike 
volume-dIrected solutIOns, do not proceed from the assumption that 
large case volume is the primary source of delay or that volume is the 
k~y to di!11inishing delay. Though efficiency-directed solutions recog
r:Ize the Import?nce of volume, they emphasize addressing processing 
tIme or delay dlrectly. These techniques usually focus on using new 

3. Examples of this position are numerous. Comprehensive assessments include 
Osthus and Shapiro, Congestion and Delay in State Appellate Courts (Chicago: American 
Judicature Society, 1974); John Reed, The Applications of Operations Research to Court 
Delay (New York: Praeger, 1973); the results of a symposium, "Judges on Appellate 
Reform," 23 UCLA Law Review 419 (1976), and Richard Record, Jr., "Remedies for 
Backlog in the Appellate Court of Illinois," 62 Illinois Bar journal 82 (1973). 
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FIGURE 2-1 

A Framework for Classifying Solutions to Court Delay 

Adding Resources Restructuring Resources 

TYPE I TYPE II 

Emphasis: There are too Emphasis: There are many 
many cases or not cases, but they can be 

A 
enough person-power to handled if existing re-
handle increased filings sources are used more 

Volume- effectively. The goal of selectively. All cases do 
Directed reform is to decrease the not merit similar con-

ratio of cases to per- sideration. The goal of 
sonnel by adding more reform is to indirectly 
personnel. In turn delay decrease the ratio of 
will be reduced. All cases cases to personnel by 
will receive similar restructuring the use of 
consideration. existing personnel and 

resources. In turn, delay 
will be reduced. 
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technologies or procedural changes to reduce processing time for all Ji -:t 
II :1 cases during some phases or to eliminate or streamline some steps in 

.j the traditional appellate process. II 
l In Figure 2-2, solutions in column A are predicated on courts' \j I ,I 

J 
obtaining additional funds to hire more personnel or to develop new II 
technologies: 

11 

! When all is considered, there is little that can be done about II 

~ A 
volume. The tide of affairs which produces litigation and appeals 
is largely beyond our control.. .. In the end, if appellate justice is to 

" be provided, there is no alternative to the erection of a judicial ~ 
:1 system of a size sufficient to accommodate the needs of all citizens ~ 
A seeking just decisions.~ 

I ' 
In contrast, column B solutions emphasizes the need for courts to I 

restructure their use of existing resources with an eye toward I 
;j ! 

i increased productivity, rather than to add more resources as volume I 

increases. When the two dimensions (the volume-delay dimension, 
J and the resource dimension) are combined, they form the two-by-two 

'J matrix presented in Figure 2-2. The four separate cells are here labeled 
,~ Types I, II, III, IV. 

1 
A Brief Critique of Proposed Solutions J 

TYPE "I TYPE IV 

Emphasis: Regardless of Emphasis: All cases must 
how many cases there be processed more 
are, they all must be efficiently. Delay must be 

B 
processed efficiently. attacked directly by im-
Delay must be attacked plementing efficient rules 

Efficiency- directly. Courts are not and procedures. The goal 
Directed efficient and need to add of reform is to reduce 

new time-saving tech- delay in all cases. All 

- nologies. The goal of cases will benefit from the 
reform is to reduce delay application of efficient 
in all cases. All cases will procedures. 
benefit from the applica-
tion of modern technology. 

U sing the Figure 2-2 framework, this section will classify and briefly ~ 
analyze some of the more popular proposed solutions to the problems of i appellate court volume and delay. The list of proposed solutions 

t examined is not exhaustive. Comprehensive literature reviews are tj 

[I already available, and it is not necessary to replicate outstanding prior 'f 
efforts.s Rather, it is our intention to present a fresh perspective for ! ,) organizing thinking about appellate court reform, using some of the 

1 more popular proposed solutions as examples (see Figure 2-2). , 
') \ .1 

Type I Solutions ! 

J The most extreme Type I solution is that of creating a new appellate 
! court, that is, the addition of an intermediate court to a previously 
1 single-tiered appellate system. Establishing intermediate appellate 
" courts will result, at least initially, in decreased case processing time '1 
l for cases where there is only one appeal, but the long-range effects of 

,j adding new courts have only recently been explored.6 Moreover, 

'1 

4. Carrington et aI.,justice 011 Appeal, supra note 1, at 136. 
5. See, e.g., Stephen 1. Was by, et aI., Volume al1d Delay in State Appellate Courts: 

Problems al1d Responses (Williamsburg, Va.: National Center for State Courts, 1979) and 
~ :~ Robert A. Leflar, Internal Operatil1g Procedures of Appellate Courts (Chicago: American 

Bar Foundation, 1976). ~ I 

1 '" 6. Victor Eugene Flango and Nora F. Blair, "Creating an intermediate appellate court: 
Does it reduce the caseload of a state's highest court?" 64 Judicature 74 (1980). i 
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FIGURE 2-2 
Proposed Solutions to Court Delay 

-A- B 
Adding Resources Restructuring Resources 

TYPE I TYPE II 

Add intermediate court(s). Increase discretionary 
jurisdiction. 

Add judges. 
Use preargument settle-

Add administrators. ment conferences. 

Add law clerks. Assign cases to different 
Volume-

Add court reporters. processing tracks. 
Directed 

Use panels. 

Hold fewer oral arguments. 

Use memos, orders, and 
unpublished opinions. 

Reassign cases if a judge 
falls behind. 

Use an accelerated 
docket. 

TYPE III TYPE IV 

Add computer case Use aHirmative case man-
agement techniques, tracking. 
such as NOA filed in 

Add other technological appellate court, all ex-
innovations, such as tensions granted only by 
cassette recordings appellate court, close 
of lower court proceed- monitoring of case pro-Delay-
ings, automated legal gress, strict sanctions of Directed 
research, computer- those who abuse the 
assisted transcription process. 
(CAT). Reduce filing time limits. 

Reduce allowable page 
limits of briefs. 

Shorten oral argument. 

Prepare generally shorter 

\.. 
opinions. 
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adding an intermediate appellate court is an expensive and potentially 
long-term commitment, which may reduce the court system's willing
ness to try other approaches. The added costs alone in a time of budget 
tightening may prevent states from exercising this option. 

A second Type I solution, that of adding personnel (more judges, law 
clerks, and administrative staff), has been a frequently exercised 
option for reducing appellate delay. This approach obviously assumes 
that if the number of cases per judicial staff member is reduced, case 
pr(.cessing time will at least stabilize, if not decrease. Perhaps this 
would be true if all appellate systems were identical in structure and 
organization and operated under the same procedures. If that were so, 
adding personnel might be the most appropriate response to delay. 
However, various appellate courts may in many respects be more 
structurally, organizationally, and procedurally dissimilar than they 
are similar. Data examined in this study suggest that the relative 
number of personnel available to process cases does not necessarily 
determine case processing time: "faster" courts were not those with 
proportionally more jUdges, law clerks, or administrative personnel. 

Additionally, the problems of integrating new personnel into an 
existing appellate system, the expense of new judges and their support 
personnel (additional offices, courtrooms, and library space) and 
potential political opposition from other units of government might 
argue against this alternative even if its application could auto
matically reduce delay. 

Type II Solutions 

The Type II category encompasses a variety of proposed delay
reduction techniques. While the scope of specific techniques may vary, 
they all emphasize that elapsed case processing time can be reduced if 
the use of resources is restructured to increase efficiency. This may be 
done by selecting cases for different types of consideration. 

Transferring some classes of appeals from mandatory to discre
tionary jurisdiction is in a narrow sense a volume-directed solution 
aimed at redeploying resources. It does reflect the Type II emphasis 
summarized in Figure 2-1. In a more general sense, such a jurisdic
tional change has traditionally accompanied the creation of an 
intermediate appellate court: appeals of right are then submitted to the 
intermediate court, with discretionary review thereafter to the state 
court of last resort. This may be a good method for distributing cases 
more equally amoGg units in a single appellate system. It of course 
does not eliminate cases. All appeals must stilI be processed some
where within the system, if not by the supreme court, then by the 
intermediate court. 

In any event, supreme courts with broad discretionary authority 
can reduce their caseloads. The elapsed time for processing the 
remaining cases, however, might not be appreciably reduced merely 
because there are fewer cases to decide. This would be so particularly 
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in jurisdictions where the caseload of the supreme court is pared to 
those cases that are deemed to require decision in a forum of highest 
visibility. The available evidence does not suggest that appellate 
systems with supreme courts exercising broad discretionary author
ity process cases any faster-when those cases that are processed by 
the intermediate level courts are included-than do appellate systems 
that do not have this feature. 

A second Type II solution, the preargument settlement conference 
procedure, is an attempt by courts to encoura:!5e the early settlement, 
hence disposition, of some appeals. By dispOSing of these cases early, 
preferably in the first step of the appellate process, the procedure can 
reduce both the number of cases that require full court consideration 
and the amount of resources expended on those cases. The desired 
result is decreased processing time both for cases that settle and for 
those that proceed through the entire traditional appellate process. 
This result, however, can only be realized if cases do indeed settle. If 
cases are not settled, they must proceed through the normal proces
sing sequence. This may be especially important in those courts that 
suspend transcript and brief preparat~on up.til a!ter the settle~~nt 
conference is held; in those courts, the dIsposItion tIme for cases faIling 
to settle may actually be greater than it would have been had the 
normal court routine been followed from the beginning. Also, where 
there are scheduling difficulties, conferences themselves may be 
postponed for a considerable time. . 

Note that the effects of settlement procedures In state courts are 
relatively untested. Rigorously controlled, methodologically sound 
assessments of the benefits and drawbacks of settlement programs 
established by the Appellate]ustice Improvement Project are only now 
being performed.7 • • 

A third Type II solution, differentiated case proceSSing techmques 
on "fast tracks," is really a myriad of techniques developed by courts 
to help them hear and decide cases more rapidly. For exaI?p~e, one 
technique, summary disposition, is usually employed wIthin the 
context of a system of case screening (often by a central staff attorney 
unit), which selects cases suitable for such disposition.s Summary 

7. See "Memorandum to Appellate Justice Improvement Project Advisory Board 
Members," Michael J. Hudson, Project Director, in Appellate Justice Improvement 
Project-Collected Papers, ed. Michael]. Hudson (North Andover, Mass., National Center 
for State Courts, Northeastern Regional Office, 19B1). 

B. Following are some references pertinent to this sub~ect: . . . 
Meador, Daniel J. Appellate Courts: Staff and Process 111 the CYISIS of Volume. St. PauL 

West Publication Co., 1974. 
Farer, Tom J. and Cynthia M. Jacob. "The Appellate Process and Staff Research 

Attorneys in the Appellate Division of the New Jersey Superior Court: A Report of the 
Appellate Justice Project of the National Center for State Courts." Denver, 1974 .. 

Ciancia, James J. "The Appellate Process and Staff Research Attorneys In t.he 
Appellate Division of the New Jersey Superior Court: A Report of the AppellateJustIce 
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di~p~sition has been u.sed by courts to dispose rapidly of selected 
cr:IITlmal appeals, especially so-called Anders cases (Anders v. Cali/or
nza! 386 U.S. 738, 181.. Ed 2~ ~93, 87 S Ct. 1396) and prison disciplinary 
a~tI~ns. Summary dISposItIOn techniques reduce substantially or 
ehm.mate one or more steps in the traditional appellate process 
TYP.Ically, courts will summarily deny oral argumen t to selected cases' 
or ~I~pose 0f appeals without written opinion, that is by order or oral 
decisIOn. 9 , 

T~ese te.chn!ques are subject to the criticism that they lower the 
quah~y of JustIce that should be available to citizens. Some judges, 
even m ~ourts where they are used, are uncertain of their appropriate
ness. A l~kely s.ou~c~ of the uncertainty is that it is difficult to measure 
the quah~y ?f j~dICIal work objectively. Without reliable measures of 
q~ah~~,. It IS Impossible to. deten:nine whether or not summary 
dISP()::lItIO~S, are compara~le m qualIty to decisions rendered through 
mor~ tradItIOnal mechamsms. The Issue of quality clearly merits 
conSIderable future stUdy. 

The use of accel~ra ted docket programs is another Type II sol u tion 
an.d n:ay be conSIdered a Type IV solution as well. The primary 
ObjectIve of these 1?rograms is to dispose of more appeals and to dispose 
~f t?~m more rapIdly by requiring shorter records and briefs and by 
hmItmg oral arg~~ent. A secondary objective is to resolve appeals at 
reduced cos~s to htIgants. The Colorado Court of Appeals' accelerated 
docket prOVIdes a good example of these programs. 

In the C?lorado C:ol!rt of App~als, an accelerated docket program has 
been applIed to CIvIl cases eIther where a transcript is deemed 
unnessary or where the transcript is not more than twenty-five pages 

Project of the National Center for State Courts, 1973-1974, Second Year of the Project." 
Denver, 1975. 

Lucas,Jo Desha. "The Appellate Process and Staff Research Attorneys in the Illinois 
Appellate Court: A Report of the Appellate Justice Project of the National Center for 
State Courts." Denver, 1974,1975. 
T ~'~onnor, John M. "The Appellate Process and Staff Research Attorneys in the 
lllInols Appellate Court: A Report of the AppellateJustice Project of the National Center 
for State Courts, 1973-1974." Denver, 1975. 

Lake, James A. "The Appellate Process and Staff Research Attorneys in the Supreme 
Court of Nebraska: A Report of the AppellateJustice Project of the National Center for 
State Courts, 1973-1974." Denver, 1974. 

Lilly, Graham C,. "'~'h.e Appellate Process and Staff Research Attorneys in the 
Supreme Court of VIrgInIa: A Report of the Appellate Justice Project of the National 
Center for State Courts, 1972-1973." Denver, 1974. 

Lilly, Graham C,. "~'h.e Appellate Process and Staff Research Attorneys in the 
Supreme Court of VIrgInIa: A Report of the Appellate Justice Project of the National 
Center for State Courts, 1972-1973." Denver, 1974. 

Oskman, G. Timothy. "The Appellate Process and Staff Research Attorneys in the 
Supreme Court of Virginia." Denver, 1974. 
9. See Hon. David P. Enoc~, Chief Judge, Colorodo Court of Appeals, Transcribed 

comments, December2, 1980, In AppellateJusticelmproveme1l1 Project-Collected Papers, 
ed. Michael]. Hudson, supra note 7. 
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long. 10 Assignment to th.e accelerated d?c.ket significantly changes the 
time requirements dunng the predecisIOn p~~se. For example, the 
opening brief is due within fifteen days of the fIlIng o.f th~ short ~ecord 
and the answer brief fifteen days later. A reply ~nef, If any, IS d~e 
within five days. Briefs are also shorter; no opemng or answer b:Ief 
may ex::"eed twenty pages. Finally, the program also changes ttrr~e 
standards for the decision phase of the appellate process. If th~ case IS 
accelerated, the court will usually request that counsel waIve oral 
argument, although some limited argum~nt m~y. be gr~n~ed. The 
court attempts to render decisions and waIve opmIOns withm thIrty 
days after argument. 

Type III Solutions 

The Type III category embraces technol~gical inno-yations or ~ools 
expressly designed to help courts more rapIdly, effectIvely, and me?,
pensively process their ent.ire caseloads, n~t mer!ely to select cer~am 
cases as is the emphasis m Type II solutIOns.! Type III SolutI?nS 
assu~e that courts are essentially integrated systems for h.andhng 
information, that is, they assume that COUl:tS ar~ system~ deSIgned to 
receive, process, file, analyze, and commumcate mformatIOn. . 

Computerized case tracking is one example of a Type,III solutIOn. 
Typically, courts will record the dates when case mate~I,als, such. as 
records and briefs, should be filed and use the comJ?uters mf?rmat~on 
retrieval capabilities as a daily tickler to identIfy cases m whIch 
materials are pending or overdue. Other Type III e~amples may be 
computer-assisted transcription (CAT), a system d~sIgned to prepare 
and transmit more rapidly the lower court transcnpts; word proces
sing equipment to prepare, revise, and i~ ~ome courts, reproduce more 
rapidly and effectively the court opmIOns; and automated legal 
research (princiDally Lexis and Westlaw). 

Problems ca~ occur when new technologies are introduced into 
appellate courts. The initial costs inVOlved in obtaining new ~o?ls may 
be considerable; more substantial still are the costs of obtammg and 
training personnel to operate and maintain. the system. Moreo~er, 
courts at times may acquire technology simply for the sake of havmg 
it Advocates of courts' adopting such systems argue that the costs 
i~volved in obtaining additional ~quip~ent can ~ejust~fied, .i~ the long 
run, if equipment is selected on the basIs of prevlOusly IdentifIed needs 
and is then used properly. They stress that new technology should 
only be introduced when it will result in doing existing tasks more 

10. See M. Danford, "Improvements in the Colorado. Court ~f Appeals Docket 
Program," 1 App. Court Ad. Rev. 15 (1979), andJohn A. Martm and Elizabeth A. Prescott, 
"The Problem of Delay in the Colorado Court of Appeals," 58 Denver Law Journal 1 

(1980). A I 'd d 
11. Associate Justice Donald P. Smith,Jr., of the Colorad? Court of ppea s, provi e 
many helpful comments concerning the use of technology In courts. 
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efficiently; rapidly, or cost effectively; or When it will enable courts to 
perform needed tasks they have previously been unable to accomplish. 

Type IV Solutions 

Type IV solutions (generally, affirmative case management) include 
a number of techniques designed to ensure that courts process cases 
promptly. Several features of such a management system deserve 
particular mention. First, such a system requires effective caseload 
mon~t?ring, i.e., techniques for identifying the progress both of 
specIfIc cases and of the entire caseload during all phases of the 
appellate process. Case tracking enables a court to identify rapidly 
~hose ca?es that are overdue in some respect and also provides 
mfor~atIOn to ~e used in periodic evaluations of the system's 
ef~ectIveness. F~Il~re ~y atto~neys to act may even, in some systems, 
tngger automatIc dIsmIssal wIthout further clerical or judicial review. 
Se~ond, ~ program for affirma tive case managemen t requires the clear 
articulatIOn and enforcement of the rules governing the filing of all 
case documents-notices of appeal, records, transcripts, and briefs. 
The appellate co~rt assumes all authority to grant time extensions, 
rather than shanng that authority and responsibility with the trial 
court, and subjects such motions for additional time to careful 
scrutiny. Active management of the caseflow requires the existence 
and occasional exercise of sanctions against those who attempt to 
abuse the system. 

A successful aff~rmative case manag~ment system depends in large 
part uJ?on two thmgs: court rules wntten to give appellate courts 
a~t~onty over ~ll stages of the appellate process, and judges who are 
wIllIng to exerCIse strong administrative leadership. 

Even if the b~st possi.ble set of rules has been promulgated, little 
may happen If those In charge-the court administrator and the 
chief judge-do not make clear their commitment to see that the 
rules are followed. In effect, the chief judge can help diminish 
conc.e~n on th~ part of other judges and the bar by strong and 
explIcIt commItment to proposals aimed at reduction of d.elay. If 
case~oad manag~me~t is to be used so that the goal of the prompt 
~nd Just determmatIOn of appeals can be realized, the presiding 
Judge must assume supervisory tasks and the other judges of the 
court must adhere to the court's procedure. 12 

Any proposed solution to appellate delay emphasizes certain aspects 
of the appellate process, reflects assumptions made about the Sources 
of court delay, and is subject to criticism of one form or another. Yet 
even though ideal solutions are non-existent, some solutions may b~ 
preferable to others when placed in the context of a particular court's 
needs and organization. 

12. Wasby et aI., supra note 5, at 73. 
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16 Appellate Court Delay 

The next chapter documents the extent of delay in the ten sample 
courts, while subseqllent chapters identify the probab~e .so~rc~s of 
delay, and describe how some courts have attempted to mInImIZe If not 
eliminate delay, 
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Measuring 3 
Processing Time and Delay 

Total appellate case processing time is defined here as the number of 
days that elapse between judgment in the initial forum, usually a trial 
court, and the date the appellate court issues the mandate. Although 
appellate courts customarily measure case processing time from the 
filing of the appeal to the release of the opinion, this study uses the 
more comprehensive interval because it represents the total time 
litigants are involved in appeals and is probably the standard by which 
they assess appellate court delay. The use of this interval reflects the 
presumption that the appellate process is an integrated system whose 
efficient operation is dependent on the actions of a variety of persons. 
It emphasizes the important roles played by lower court judges and 
clerks, attorneys, appellate court judges and their staff, and supreme 
court judges and their support personnel. 

To describe fully appellate processing time and to isolate specific 
problems, the comprehensive time frame was further divided into 
components corresponding to steps in the appellate process: Step 1, 
from judgment to "at issue" (when all materials necessary to decide a 
case have been filed); Step 2, from at issue to oral argument; Step 3, 
from oral argument to decision; and Step 4, from decision to mandate. 
For cases in which arguments were not heard, available data did not 
permit Steps 2 and 3 to be measured separately. Consequently, 
decision-making time for these cases is measured from the at issue 
date to the date the opinion was released. 

Although common sense tells one that an average of 383 elapsed 
days to file appellate materials after lower court judgment, for 
example, indicates delay, more objective standards for determining 
how frequently excessive processing times actually occur are neces
sary. Without objective standards, the question of delay remains one 
of individual perception, and is thus subject to wide interpretation. 

Defining delay, however, is a difficult task. As one group of 
authorities of the judicial process submitted: 

The term delay often is used loosely. In general, people seem to 
mean that the courts are taking a long time to dispose of cases. But 
the standard underlying the judgment-that is, what a long time 
is-normally is left undefined. It also can vary from place to place 
or person to person. Some time is necessary for the disposition of 
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any case; the question becomes how much of that time is 
inappropriate and hence constitutes delay.1 

The standard for determining delay' used if! this study is the 
percentage of cases in each court that exceed the court's own rules for 
completing steps in an appeal. Although this definition is not perfect, 
the use of each court's own standards avoids the problem of subjecting 
some court systems to the biases of others. Each court's processing 
time is analyzed within the context of its own system with its possibly 
unique rules. The American Bar Association's Commission on Stand
ards of Judicial Administration has promulgated standards that have 
also been used in this study. 

In recognition that all courts allow time extensions, albeit in varying 
frequency, the examination of the percentage of cases exceeding 
courts' standards includes data for actual processing time compared 
not only with the standards expressed by court rules but also 
compared with the time allowed therein with hypothetical extensions 
added. 

Total Case Processing Time 

Analysis of time-lapse data from each sample court reveals that 
appellate courts differ substantially in the amount of time required to 
process cases. As indicated in Table 3-1, the average (mean) elapsed 
time between lower court judgment and appellate court mandate 
ranged from 240 days in the Oregon Court of Appeals to 649 days in the 
Illinois Appellate Court, First District.2 When time distributions are 
expressed in quartiles, the level of disparity among the sample courts 
appears even greater than that revealed through a simple comparison 
of means. In the Oregon Court of Appeals, 75 percent of all cases were 
processed in 269 days or less, or much faster than the bulk of cases in 
any other court. At the other extreme, in Illinois it took 799 days or less 
to dispose of the same percentage of cases. 

The ninetieth and ninety-fifth percentile measure are also provided 
in Table 3-1 to show the effects of cases that require processing time 
well in excess of that which is routinely required. Analysis of these 
two measures indicates that, while absolute total day differences 
among the sample courts are still large, proportionately they are not so 
large as the differences apparent when non-extreme cases alone were 
considered. 

Table 3-2 presents each court's time distribution by the percentage 

1. Stephen Wasby, Thomas Marvell, and Alex Aikman, Volume and Delay in State 
Appellate Courts: Problems and Responses (Williamsburg, Va.: National Center for State 
Courts, 1979), p. 6. 
2. Complete statistical descriptions of the total time interval and all other time 

intervals for each court are in Appendix A. 
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of cases disposed of within a series of six-month intervals. Even 
though the majority of.cases in three courts are completed in a year or 
less after lower cou,rt Judgment-90 percent in the Oregon Court of 
Appeals: 71 percent In the Nebraska Supreme Court, and 67 percent in 
the Flond~ Court of Appeal, First District-only about 10 percent of 
the. cases In two other courts are completed within the same time 
penod. 

Note that in the Virginia Supreme Court only a small fraction of the 
~aseload is. c0!llpleted in less than a year. These data must be 
Interpreted In lIght of the court's unique structure. The Virgini2 ,;::.ourt 
follows a two-phased apI?~llate procedure, the first of which averages 
280 days, when all petItlOns are reviewed on their merits by the 
Supreme Court. ~o~t. are deni~d further ~onsideration. Using this 
procedur~~ the Vi::gInIa court IS able to dIspose of the bulk of its 
caseload m a relatIvely short time. Cases reflected in Tables 3-1 and 
3-2, however, are only those in which petitions for review were granted. 
Th~s,.these cases had gone through the entire appellate process. The 
maJontyof them (75 percent) were disposed of in less than 18 months. 
M~st of the .sample courts had disposed of all but a very small 

~ractlOn of theIr total case loads within two years after lower court 
Judgment, b~t two courts devi~te~ substantially from this pattern. 
Percentage .fIgures from ,the IllInOIS Appellate Court, First District, 
and the IndIana Court of Appeals show that nearly one-third of these 
courts' cases took more than two years to complete. 

Components of Total Case Processing Time 

. Total case processing ~ime is a summation of time elapsed during 
dIfferent. pha.ses or steps In the appellate process. As noted previously, 
an examInatIon. of t~e relative contribution of each step in each court 
should help to pmpOIn t accurately where cases are being delayed. Even 
though two court~ might .hav~ similar total case processing time 
averages, the r~latIve contn.butIOns of each step in the process might, 
no~etheless,. dIffer. dramatIca~ly. Where the points of delay differ, 
umque solutIOns mIght be reqUIred. For example, total case processing 
for oral argument cases in both the Montana Supreme Court and the 
Florida Court of Appeal averaged about 400 days. Yet, when compo
nent p~rts of the appellate process are examined, these two courts are' 
very.dIfferen.t. In Montana, an average of 242 processing days was 
reqUIred durmg Step 1, while in Florida only 170 days were required. 
At Step 2,143 days, on the average, had elapsed in the Florida court, 
but only 82 days in Montana. Thus it is likely that these two courts 
though having similar total case processing time, are challenged by 
problems that are isolated in different parts of the appellate process. 
Consequent~y, one.cannot assume that reforms designed to speed up 
the process In Flonda would necessarily work in Montana. 

'\ 
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TABLE 3-1 
Total Case Processing Time Distributions in Days: 

..... 

----------------__ =""""""""""""====--~~..,..,.....-'·~..,.'·..,..,.·4 
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Lower Court Judgment to Appellate Court Mandate 
Quartiles and Percentiles 

Second Third Ninetieth Ninety-fifth 
Quartile Quartile Percentile Percentile 

(50%-Median) (75%) (90%) (95%) 
Days Days Days Days 

210 269 358 463 

305 378 436 479 

303 401 518 634 

355 471 622 722 

384 487 603 654 

481 565 615 666 

418 529 674 761 

483 549 617 650 

609 795 990 . 1,129 

629 799 999 1,093 

Mean 
Days 

240 

301 

333 

370 

379 

413 

432 

484 

641 

649 

The qua.rtile and percentile figures indicate the upper limits of the range. 
Theoretically, for exa mple, cases in the first quartile of Oregon could require 
from one to 1 74 days. 
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TABLE 3-2 
Percentage of Total Cases Processed 

Florida 
Oregon Nebraska Court Montana 
Court Supreme of Appeal, Supreme 

of Appeals Court 1 st District Court 
Number (406) (603) (337) (463) 
Percent 
1-6 months 31 16 16 14 
Percent 
7-12 months 59 55 51 38 

Total 90 71 67 52 
Percent 
13-18 months 7 21 24 33 

Total 97 92 91 85 
Percent 
19-24 months 2.7 7 7 11 

Total 99.7 99 98 96 
Percent 
25+ months .3 1 2 4 

Total 100 100 100 100 

The Predecision Phase 

Table 3-3 presents the average number of days attributable to the 
four component steps of the appellate process. The data reveal large 
differences in case processing time among courts at all stages in the 
appellate process. Time elapsed during the first phase, Step 1, ranged 
from a 153-day average in the Oregon Court of Appeals, to a 383-day 
average in the Illinois Appellate Court, First District. Disparity among 
the sample courts is even greater during Step 2, from an average of 27 
days in the Oregon Court of Appeals to nearly ten times as many, 266 
days', in the Ohio Court of Appeals, Eighth District. Only two other 
courts, the Nebraska and Montana Supreme Courts, had averages of 
less than 100 days during this second phase. 

Information presented in Table 3-4 shows that, even though the 
sample courts differ only moderately in the amount of time specified 
by court rules for filing all a ppella te rna terials-from 120 to 195 days
they differ dramatically in their performance, as evidenced by the wide 
range of the percentage of cases exceeding court rules in each 

--------------------------------~------------------------------------- ---~ ------
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at Six·Month Intervals 

New Jersey 
Illinois Superior Ohio Court 

Court of Appeals, Colorado Virginia Indiana Appellate 
Appellate Eighth Court Supreme Court Court, 
Division District of Appeals Court of Appeals 1 st District 

(395) (358) (660) (288) (338) (311 ) 

13 23 9 2 3 

32 8 29 8 11 7 
45 31 38 9 13 10 

42 37 51 66 28 29 
87 68 89 75 41 39 

11 29 5 24 28 27 
98 97 94 99 69 66 

2 3 6 1 31 34 
100 'iD0 100 100 100 100 

jurisdiction.3 A majority of cases were processed within established 
time limits in only two courts-, the Virginia Supreme Court and the 
Oregon Court of Appeals. Use of this strict definition of delay leads to 
the conclusion that most cases in most courts were delayed. Such a 
definition of delay, however, may be unrealistic because of the 
legitimate need for time extensions in many cases. When one 30-day 
time extension is added to the interval, the percentage of cases 
exceeding court rules decreases rather regularly in each sample court, 
and continues to decrease when two extensions-one for the appellant 
and one for the appellee, for example-and then three extensions are 
allowed. It is extremely doubtful, however, that so many cases are so 
complex that they legitimately require such substantial amounts of 
time in excess of court filing rules. Even when one allows for an 
additional 90 days beyond filing standards, two sample courts would 
still not have received the necessary materials in the majority of their 

3. Complete delay statistical descriptions for all time intervals for each court are in 
Appendix B. 
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Steps in the Appellate Process: 

COURT 

Oregon Court of Appeals 
N = 317 Oral Argument 

No Oral Argument 

Nebraska Supreme Court 
N = 358 Oral Argument 

No Oral Argument 

Florida Court of Appeal, 
First District 

N = 123 Oral Argument 
N = 149 No Oral Argument 

Montana Supreme Court 
N = 337 Oral Argument 
N = 80 No Oral Argument 

New Jersey Superior Court, 
Appellate Division 

N = 270 Oral Argument 
No Oral Argument 

Ohio Court of Appeals, 
Eighth District 

N = 238 Oral Argument 
No Oral Argument 

Colorado Court of Appeals 
N = 446 Oral Argument 
N = 51 No Oral Argument 

Virginia Supreme Court 
N = 226 Oral Argument 
N = 35 No Oral Argument 

Indiana Court of Appeals 
N = 20 Oral Argument 
N = 299 No Oral Argument 

Illinois Appellate Court, 
First District 

N = 137 Oral Argument 
N = 155 No Oral Argument 

TABLE 3-3 
Mean Time in 

STEP 1 
Lower Court 
Judgment to 

at Issue 

153 days 
Incomplete Data 

206 days 
Incomplete Data 

170 days 
'j 93 days 

242 days 
114 days 

261 days 
Incomplete Data 

186 days 
Incomplete Data 

224 days 
227 days 

304 days 
298 days 

285 days 
292 days 

383 days 
307 days 

,", 
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l 
'J Days, Oral-Argument and Non-0ral-Argument Cases 

STEP 2 
At Issue 
to Oral 

Argument 

27 days 

76 days 

STEP 3 
Oral 

Argument 
to Decision 

24 days 

52 days 

143 days 64 days 
[Steps 2 & 3, 92 days] 

82 days 69 days 
[Steps 2 & 3, 115 days] 

137 days 27 days 

266 days 58 days 

1 06 days 69 days 
[Steps 2 & 3, 141 days] 

111 days 60 days 
[Steps 2 & 3, 155 days] 

1 75 days 74 days 
[Steps 2 & 3, 267 days] 

149 days 73 days 
[Steps 2 & 3, 189 days] 

STEP 4 
Decision 

to 
Mandate 

55 days 

28 days 

32 days 
27 days 

22 days 
6 days 

Not 
Applicable 

18 days 

81 days 
71 days 

18 days 
14 days 

130 days 
78 days 

122 days 
104 days 

MEAN 
TOTAL DAYS 

259 days 

362 days 

409 days 
312 days 

415 days 
235 days 

425 days 

527 days 

480 days 
439 days 

493 days 
466 days 

663 days 
637 days 

727 days 
600 days 
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TABLE 3-4 
Predecision Case Processing Time 

STEP 1 
Trial Judgment 

to at Issue 

% 
Cases 

% Above 
Cases Rule 

Court Above + 90 
Court Rule Rule Days 

Oregon Court of Appeals 150 days 38 4 

Nebraska Supreme Court 130 days 92 32 

Florida Court of Appeal, 
First District 145 days 53 16 

Montana Supreme Court 144 days 68 40 

New Jersey Superior Court, 
Appellate Division 160 days 72 53 

Ohio Court of Appeals, 
Eighth District 120 days 64 25 

Colorado Court of Appeals 154 days 66 32 

Virginia Supreme Court 79 days* 9 2 

Indiana Court of Appeals 195 days 75 41 

Illinois Appellate Court, 
First District 177 days 79 57 

., 
-Petition granted to materials 

<. **30 days used for comparison; court rules do not specify time limit 
"'Pelilion granted to brief 

... 

• to 

i 
I 

vs. Court Rules 

STEP 1A 
Record Received 
to Appellant Brief 

% 
Cases 

Court Above 
Rule Rule 

45 days 22 

30 days** 96 

30 days** 42 

30 days 84 

I nsufficient Data 

20 days 65 

40 days 76 

40 days*** 23 

30 days 45 

35 days 88 

\ 
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I 

STEP 1B 
Appellant Brief to 

Appellee Brief 

% % 
Cases Cases 
Above % Ph ave 
Rule Cases Rule 
+ 60 Court Above + 60 
Days Rule Rule Days 

3 30 days 54 2 

43 30 days 65 3 

10 20 days 68 7 

39 30 days 75 23 

30 days 73 27 

21 20 days 76 20 

29 30 days 66 8 

8 25 days 25 

13 30 days 67 12 
:.'> 

\ 

56 35 days 82 40 
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cases. In both the New Jersey Superior Court, Appellate Division, and 
the Illinois Appellate Court, First District, over one-half the cases still 
were not perfected after the maximum time allowed under court rules 
plus 90 days. 

The predecision phase was divided further into additional parts, 
each nominally the responsibility of different actors in the judicial 
process. Analysis of these different parts revealed that prompt 
transcript filing was a serious problem in some of the sample courts. A 
majority of transcripts were filed within time standards in only four of 
the seven sample courts from which data were available. In the 
remaining three, the degree of disparity between standard and actual 
processing time was substantiaL from 68 percent in the New Jersey 
Superior Court, Appellate Division, to 93 percent in the Nebraska 
Supreme Court. If one 30-day extension is added, the percentage of 
cases exceeding the standard decreases somewhat, and continues of 
course to decrease as two or even three extensions are added to the 
interval. However, even when three extensions are added, records or 
transcripts4 had not been filed in a sizable percentage of cases in three 
sample courts-New Jersey Superior Court, Appellate Division, 32 
percent; Indiana Court of Appeals, 44 percent; and Nebraska Supreme 
Court, 51 percent. 

Transcri pts were not the only source of delay during the predecision 
phase of the appellate process. Table 3-4 shows considerable discrep
ancy between the standards for filing appellan t and appellee briefs and 
actual filing times. In five of the ten sample courts the majority of 
opening briefs were not filed within the time limitations specified by 
standards. Moreover, when two 30-day extensions are added to the 
rules interval, sizable percentages of appellants' briefs were filed in 
adherence to standards in only one court (the Virginia Supreme 
Court). With one 30-day extension, the percentage of cases exceeding 
the hypothetical interval drops substantially in all the sample courts. 
Nonetheless, as for other predecision stages, in four courts sizable 
percentages of answer briefs still had not been filed after two or three 
30-day extensions had been added to the court's rules. 

Excessive brief preparation time was not the result of preparation of 
exceptionally long or complex briefs. Analysis of the length of 
appellant's and appellee's briefs indicates that briefs rarely exceed the 
court's page limitations in any of the sample courts. Although it is 
difficult to measure, one indicator of case complexity might be the 
number of issues raised in an appeal. Analysis of court record data 
revealed that by the "issue" standard most cases were not complex. 
The average number of issues ranged from 1.3 per case in the Oregon 
Court of Appeals to 2.9 per case in the Ohio Court of Appeals, Eighth 

4. See David C. Steelman, William H. Popp, Samuel D. Conti, et aI., Court Reporting 
Services ill New jersey (North Andover, Mass.: National Center for State Courts, 
Northeastern Regional Office, 1978). 
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District. Most courts reported averages of just under two issues per • 
case. 

During Step 2, the "at issue" to oral argument phase, there were no 
court rules against which to compare time-lapse distributions. A 
hypothetical standard of 60 days was established purely for purposes 
of comparison among the courts. Under this standard only one court, 
the Oregon Court of Appeals, would have processed the majority of its 
cases. When an additional 30 days is allowed, two more courts-the 
Nebraska and Montana supreme courts-would have processed the 
bulk of their cases. If 90 days is added to the hypothetical 60-day 
standard (for a total of 150 days), all courts but one would have heard a 
majority of their cases (see Table 3-5). The Ohio Court of Appeals, 
Eighth District, with 88 percent of its caseload still awaiting oral 
argument 150 days after submission, was the exception. The probable 
source of the Ohio problem will be examined in later sections. Note 
that this waiting period is not necessarily wasted time: in a few sample 
courts case materials are reviewed by central staff during this period, 
while in others materials are submitted to panels and judges for 
preargument preparation. 

The Decision-Making Phase 

For Step 3, time elapsed between oral argument and decision, the 
magnitude of the differences among courts is small when compared 
with differences apparent during the predecision phases. Processing 
time fell within the relatively narrow range of 25 days in the Oregon 
court to 74 days in Indiana. 

Even though there were also no rules from the sample courts 
specifying how soon after argument opinions were to be announced, 
the American Bar Associa tion standards do provide some guidance. 5 In 
accordance with these standards, all of the sample courts could be said 
to decide at least a majority of their cases within the maximum 
allowable time. If 90 days were added to the ABA standards, six of the 
sample courts would have decided over 95 percent of their cases. Even 

\ 

so, 16 percent of the Indiana Court of Appeals' cases would still be 
outstanding. 

Disparity between the actual processing times and these standards 
of performance was even greater for non-oral-argument cases. A 
majority of non .. oral-argument cases were decided within the ABA 

:1 
5. These standards are: "For a court sitting in panels of threejudges, the average time 

for rendering decisions should not exceed 30 days; the maximum time for any case, 
except one of extraordinary complexity, should not exceed 60 days. For a court sitting in 
larger panels, the average time should not exceed 60 days; the maximum time, except in 
cases of extraordinary complexity, should not exceed 90 days." American Bar 
Association, Commission on Standards ofludicial Administration, Standards Reiatingto 
Appellate Courts (1977), Standard 3.52(b)(4) and commentary. 
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TABLE 3-5 Court Rules or ABA Standards 
Decision Processing Time vs. 

Steps 2 Through 4 

STEPS 2 & 3 STEP 4 
NON-ORAL- DECISION 

STEP 2 ARGUMENT TO 
STEP 3 CASES MANDATE AT ISSUE TO 

ORAL ARGUMENT AT ISSUE ('RAL ARGUMENT 

" TO DECISION TO DECISION % Cases 
Above % Cases % 

% Cases % Cases % Cases % Cases Hypothe-Above Cases 

r 
Above Above Above Above tical Hypothe- Above 
ABA ABA ABA ABA 30-Day tical Rule 

Average Maximum Average Maximum Standard 60-day + 90 
Standard Days 

f 
9 3 Insufficient Data 97 

Oregon Court of Appeals 7 
31 9 18 18 12 

Nebraska Supreme Court 56 8 
49 34 91 57 16 

Florida Court of Appeal, First District 91 39 
45 20 61 43 10 

Montana Supreme Court 65 6 
Not 

37 33 11 58 52 Applicable I New .Jersey Superior Court, Appellate Division 81 

63 40 Insufficient Data 7 
I Ohio Court of Appeals, EighH-, District 94 88 

72 45 98 93 56 
) Coloraclo Court of Appeals 90 11 

26 6 93 78 7 ' " 
Virginia Supreme Court 71 31 

69 46 99 92 54 ,1' 

\ '\ Indiana Court of Appeals 88 44 
81 49 95 91 92 " 

Illinois App8/1ate Court, First District 90 47 

c' 
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recommended average in only one of the sample courts, the Nebraska 
Supreme Court. The levels of disparity between actual times and 
standards for the other courts ranged from 58 percent in the New 
Jersey Superior Court, Appellate Division, to nearly all cases, 99 
percent, in the Indiana Court of Appeals. As shown in Table 3-5, even 
when 90 days are added to the ABA maximum standards, sizable 
percentages of cases in most courts (and in two courts the majority of 
cases) were still awaiting decision. 

Average processing time attributable to the final phase, Step 4, in 
the nine courts (other thaI I ..Jew Jersey) in which this interval exists, 
ranged from 6 days for non-oral-argumec.lt cases in the Montana 
Supreme Court, to 130 days for oral-argu:nent cases in the Indiana 
Court of Appeals. Neither the court:; nor the ABA had standards 
specifying how soon after the decision the mandates should be issued 
and recorded. The postdecision phase is important because it is during 
this phase that petitions for rehearing or for ,>rtiorari are filed and 
because the issuance of mandate represents the irrevocable close of an 
appeal for most cases. A hypothetical standard of 30 days was used to 
help assess excessive processing time attributable to this step of the 
appellate process. Half of the sample courts had completed this final 
step for the majority of their cases at the end of 30 days, while the 
remaining one-half exceeded the 30-day standard in a majority of 
cases. After 90 days had elapsed, or the standard plus 60 days, all the 
courts had closed the majority of their cases. Yet, in three courts-the 
Colorado, Indiana, and Illinois appellate courts-a significant per
centage of cases, ranging from 18 to 29 percent, still had not been 
closed even after 120 days had elapsed between decision and mandate. 

General Patterns Among Courts 

Even though the processing time averages differed substantially 
among the sample courts at all stages of the appellate process, there 
are, nonetheless, general patterns common among the entire sample. 
As indicated in Figure 3-1, which presents time attributable to each 
step in the appellate process as a percentage of total time, time elapsed 
during Step 1, Lower CourtJudgment toAt Issue, and Step 2, At Issue 
to Oral Argument, represents about three-fourths of the total life of 
appeals in these courts. In contrast, Steps 3 and 4, the decision phase, 
account for a relatively small portion of the case processing time in 
each court. 

That approximately three-fourths of total appellate case processing 
time occurred before oral argument or judges' consideration strongly 
suggests that efforts to reduce processing time in many courts will 
require solutions focusing directly on the predecision phases of the 
appellate process. In many appellate jurisdictions, control over mate
rials preparation traditionally has not been exercised by the appellate 
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court but rather has been controlled by trial court judges, administra
tors, and litigants' attorneys. Efficient case processing may require 
appellate court judges to assume more administrative duties, and 
hence a broader role than that to which they are accustomed. 

Although the primary purpose of this chapter is to describe both the 
diversity and the commonality among case processing times, it is 
appropriate to comment briefly on the reasons for the long wait 
between the filing of materials and oral argument in some courts. 

The Step 2 waiting period measurement may be an indirect measure 
of case backlog. For example, during the period from which data for 
this study were collected, the Ohio Court of Appeals, Eighth District 
(the court with the longest average waiting period included in the 
study) heard by local practice only 78 oral-argument cases per month. 
At the same time. the court faced a substantial backlog of ready cases. 
Clearly, it could not significantly reduce its backlog by hearing only 78 
cases per month, and cases that could not be heard immediately would 
have to wait a long period of time for court consideration. 

At the other extreme, virtually no case backlog existed in the Oregon 
Court of Appeals. The Oregon court did not place any restrictions on 
the number of cases to be heard in any given month. 

A long waiting time between at issue and oral argument probably 
has serious secondary effects on the court system, affecting the 
materials-preparation time, for example. Many courts with long 
waiting times between at issue and argument routinely grant time 
extensions for materials preparation and filing. Courts can justify 
these practices by recognizing their inability to calendar appeals 
promptly once they become perfected. If materials were consistently 
filed within the time limits specified in court rules, the backlogs of 
ready cases would become even larger. 

In addition, it is conceivable that some attorneys, court reporters, 
and clerks in systems experiencing substantial waits between mate
rials filing and oral argument might be reluctant to prepare and file 
necessary materials even within the generous time limits allowed by 
court rules, further coupled with liberal policies for granting time 
extensions. This reI uctance migh t be due tv their perception that even 
with their court it1directly stretchmg out the materials-preparation 
stage by routinely allowing time extensions, cases still would not be 
heard once all materials were filed, because of substantial case 
backlogs. Thus, even though processing times attributable to the 
decision phase of the appellate process, Step 3, are relatively shorter 
than time attributable to other phases, one should not assume that 
there are not serious delay problems stemming from the decision 
phase. In many instances "ready" cases are not being considered 
promptly but rather are becoming backlogged. 

While none of the appellate courts in this study was totally free of 
delay, the severity of the problem among them differed greatly. In all 
the courts, at least a few cases exceeded time limitations at some stage 
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of the appellate process. These delays could be viewed as case-specific 
occurrences in generally efficient court systems. In most courts 
how~ver, the time limitati~m~ were exceeded routinely at some stages: 
and In a few courts the majorIty of cases exceeded time standards at all 
stages. Delay of the latter type does not reflect mere anomalies within 
generally efficient court systems, but rather suggests the existence of 
potentially serious systemic problems. The probable sources of the 
more systemic types of delay are discussed in the next chapters. 
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4 Caseload 
and Delay 

The layman might assume that problems of inc~easing case volume 
and of appellate court delay are ir:separable: ~hat IS, that the greater a 
court's caseload the longer it WIll take to dIspose. of cases. Anot~er 
assumption might be that some types of cases mherently reqUIre 
longer processing times than do others. 

Questions Investigated 

The Appellate]ustice Improvement Project in:restigated, a few of the 
many questions surrounding these two c.e~tralissuesJ uSH;tg the data 
collected in the ten sample courts. SpeCIfically, the questwn of case 
volume and delay was examined by ascertaining whether or not there 
were meaningful positive correlations among the ~en. sample courts 
between the indicators of case volume and the mdicators of ca~e 
processing time and delay. The two indicator~ ?f case volume use~ m 
the analysis were the absolute number of fIlmgs per year and ~he 
n urn ber of filings per judge per year in each cou~t. The case processmg 
time and delay measures defined in the precedmg chapter were once 
again used in this portion of the analysis. .' 

Analysis of the relation of case types to cas~ proce~smg ~lIn~ and 
delay focused on answering t:",o r~lated que~tlOns. FIrst, dI? dIf~er
ences in case type correlate With dlfference~ m case processm~ tIme 
within each of the sample courts? Second, If the:-e we~e mea!lI~gful 
relationships between case types and l?roces.smg tI~ne wlthm a 
jurisdiction, were the patterns of relatlOns~Ip conSIstent acr?ss 
jurisdictions, i.e., were the case types that reqUIred longer processmg 
time the same from one court to another? . 

Case-characteristic indicators examined in this a~alyslsl were . 
classified under four conceptual cate&ories: the. substantI~e cO.ntent of 
appeals,2 the parties and attorneys mvolved m appeals, bnefs and 

1. See generally Appendix D. . .' 
2. Case subject matter(s), appeal issue(s), number of subject matters, number of Issues 

raised and the source of appeal. 
3. T;peof appellant and appellee, total number of appellants and appellees, and type of 

attorneys. 
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records," and opinions.5 

From the standpoint of appellate court reform, the variables 
examined differ in one very important respect. Some-those that will 
be labeled process variables, e.g., characteristics of briefs records and . . ' , 
opmIOns-are more directly under the control of appellate courts than 
are others, such as the types of parties and attorneys involved in 
appeals and the substantive content of appeals. 

Principal Findings 

Volume and Delay 

Even though the size of the caseloads varied greatly among the 
sample courts,6 volume differences did not correlate with differences 
in processing time in a direction onc would anticipate if the first 
assumption mentioned earlier were correct. Courts with relatively 
larger case volumes generally did not take longer to process cases than 
did sa~ple courts with smaller caseloads. More specifically, the 
analYSIS revealed that among the sample courts there was at best a 
very slight tendency for total case processing time and the percentage 
of cases exceeding court standards (i.e., delay) to increase as absolute 
case volume inc.reas~d. Yet there was a moderate to strong tendency 
for ~ase p~ocessmg tIme and delay to decrease as the number of filings 
per Judge mcreased from court to court.7 In other words, courts with 
larger caseloads took no longer or only slightly longer to process their 
cases than did courts with relatively smaller caseloads; moreover the 
sam pIe courts with more filings per judge were a pprecia bly fas ter than 
courts with relatively fewer cases per judge.8 

Ta.ble 4~1, which presents the ra,:, data used in determining the 
r~latIOnships between ~aseload per judge and total case processing 
time (both for all cases filed and for non-settled cases only) illustrates 

4. Brief lengths, transcript and record lengths, and number and content of motions. 
5. Opinion types and lengths. 
6. Caseload data were supplied by the same courts. They should be considered 

approximations of actual workload, and must be interpreted with caution. The practical 
implications of these limitations for this analysis center on the types of statistical 
techniques used: rank-order rather than product moment correlations were used as the 
primary statistical technique. See generally Appendix C for a more complete discussion 
of the methods used in this portion of the analysis. 

7. See Appendix Table Col. 
8. Both Spearman's rank-order correlation coefficients (rs) and Pearson's product 

moment correlation coefficients (r) were computed for each variable set. However, only 
rs correlation coefficients are reported in this chapter. Correlations using medians 
rather than means were also computed. Although there were some minor differences in 
correlation mag~itu~es when n:edia~s rather than means, and r rather than rs were 
computed, the directIOn of relatIOnship and general trends reported in this chapter are 
consistent regardless of the specific indicators and statistics used. See Appendix C for a 
more thorough discussion. 
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TABLE 4-1 
Caseload vs. Total Case Processing Time: 

Rank Orders, Settlement and Non-Settlement Cases 

Total Processing Time 

All Cases Non-settlement 

Oregon Court 
of Appeals 

Nebraska 
Supreme Court 

Florida Court 

Mean 

240 

301 

of Appeal, 
First District 333 

Montana 
Supreme Court 370 

New Jersey 
Superior Court, 
Appellate Division 379 

Ohio Court 
of Appeals, 
Eighth District 413 

Color.ado Court 
of Appeals 431 

Virginia 
Supreme Court 484 

Indiana Court 
of Appeals 

Illinois 
Appellate Court, 
First District 

641 

649 

Rank Mean Rank 

1 265 1 

2 334 2 

3 362 3 

4 402 4 

5 417 5 

6 511 7 

7 469 6 

8 * * 

9 642 8 

10 691 9 

Filings per 
Judge 

Rank 

9 (308) 

4 ( 88) 

10 (375) 

1 ( 80) 

6 (229) 

8 (287) 

5 ( 91) 

7 (239) 

2 ( 86) 

3 ( 87) 

Time Rank: 
1 = least time 

10 = most time 

Filing Rank: 
1 = least filings 

10 = most filings 

r all cases = -.42** 
r ~ non-settled cases = -.46 

<Data not available, . . 
"See Appendix C for discussion of the r s statIstIc. 

'. 

-
.. ' 

Caseload and Delay 39 

the rank order correlation statistical procedure. The data show 
negative relationships between total case processing time and case 
volume among the sample courts, when volume is defined as cases per 
judge, regardless of whether all cases or only non-settled cases are 
included in the analysis. Courts with more cases per judge generally 
were not "slower," but on the contrary were "faster" than courts with 
fewer cases per judge. For example, the Oregon and Florida courts 
appear in the processing time order, which ranks the sample courts 
from fastest to slowest, as the fastest and the third fastest; but these 
same two courts also have the highest filings per judge. 

Focusing on the various steps of the appellate process, Table 4-2 
reveals that there was essentia.lly no positive or negative relationship 
between absolute case volume and time attributable to the predecision 
phase of the appellate process, but moderate to strong negative 
relationships between volume per judge and processing time. (Correla
tions with magnitudes of between .0 and ±.15 indicate near random 
patterns or no relationship.) When indicators of delay (rather than 
case processing time) are used, the results suggest a similar pattern of 
little or .n,o positive or negative relationship between absolute case 
volume and delay during the predecision stage, but moderate to strong 
negative relationship between filings per judge and delay. The only 
differeflce between these findings and findings presented previously is 
that when measures of delay rather than processing time are used, the 
strengths of the negative relationships are greater.9 

The relationship between absolute case volume and processing time 
during the second phase of the appellate process (from at issue to oral 
argument) was weakly positive. As the number of filings among the 
sample courts increased, Step 2 time increased. Analysis of the 
relationship between volume and indicators of delay during Step 2 also 
revealed moderate to strong positive relationships. Again the dif
ferences between these findings and those concerning case processing 
time are ones of magnitude. The positive relationships when delay 
measures were used were much stronger than when processing time 
measures were used. 

9. Even though sample courts with greater average case processing times are also 
those with higher percentages of cases exceeding their rules, there is the possibility of 
discrepancy between the two indicatGts. This is because the sample courts operate 
under different rules. For example, rules in the Ohio Court of Appeals, Eighth District, 
specify a total of 120days for Step 1, submission of all materials, while the Indiana Court 
of Appeals rules specify a total of 195 days. Consequently, cases in the Indiana court 
generally could take longer to process than cases in the Ohio court without being 
considered delayed, in light of the definition of delay used in this study. To provide a 
more complete picture of the effects of volume, which takes into account differences in 
rules among the sample courts, this section specifically examines the relationships 
between volume and delay, i.e., the percentages of cases exceeding each court's own 
rules, or ABA standards, or hypothetical standards in instances where rules do not 
exist. With the exception of changing the dependent variable from processing tim.e to 
percentage of cases exceeding rules, the analytical techniques and the format used here 
are identical to those used in the previous section . 
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TABLE 4-2 
Volume vs. Processing Time and Delay: 

Steps in the Appellate Process 
Ten Sample Courts 

No 
Negative Relationship Positive. 

more cases less time more cases, more tIme 

-.70 -.60 -.50 -.40 -.30 -.20 -.10 .0 +.10 +.20 +.30 +.40 +.50 +.60 +.70 

STEP 1: Lower court judgment to materials 

Filings -.15 - --
-.21----

Filings per judge 

-.61- - - - - - - - - - -
-.72 ---------

STEP 2: Materials received to oral argument 

Filings - - - - .24 

-.04 -Filings per judge ____ .35 

STEP 3: Oral argument to decision 

Filings' -.35-----
-.09-

Filings per judge 

-.5311 - - - - - - - --.38-----
STEPS 2 & 3; Non-oral cases: materials to decision 

Filings -.08- -

Filings per judge -.41.--------
STEP 4: Decision to mandate 

Rlings 
___ .16 

_.01. 

Filings per judge -.26 - - - -
-.35 

.50 

l
---- = Indicator of case processing time. 
___ = Indicator of delay. '-_____________________ .s-----------------

" ' 

." 
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As noted previously, the second step of the appellate process 
probably reflects case backlog. Clearly, one would anticipate that the 
absolute number of filings in a court would affect case backlog.lo Yet 
the amount of backlog in an appellate court is not a function of case 
volume alone. Backlog is more likely a function both of volume and of 
decision-making efficiency; some courts hear and decide cases faster 
than do others. And at least among the sample courts, those that 
decided cases relatively faster were not necessarily those with fewer 
cases to decide. To the contrary, there was a moderately strong 
tendency for decision time (Step 3) tu decrease as volume increased, 
regardless of the measures of volume or delay used to compute the 
correlations.1l (See Table 4-2, Step 3.) 

The relationships between case volume and processing time (speci
fically, time elapsed during the mid-stages of the appellate process, 
Steps 2 and 3) are difficult to interpret when non-oral-argument cases 
are considered separately. Primarily, this is due to the fact that the 
"waiting" time, Step 2, and the decision time, Step 3, could not be 
separated into 'two distinct variables for these cases. 12 Thus, even 
though the data indicated very weak positive relationships between 
absolute case volume and time, but very weak negative relationships 
between volume per judge and time, these results were inconclusive. 

Finally, there was virtually no positive or negative relationship 
between absolute filings and indicators of both postdecision time and 
delay, but there was a weak to moderate negative relationship between 
filings per judge and the final step of the appellate process, Step 4. 

In general, these findings suggest that the relative importance of 
case volume as the primary source of appellate court delay has been 
overemphasized. This does not mean that increasing case volume is 
unimportant and is something that can be ignored when strategies for 
court reform are developed. To the contrary, increasing case volume 
can severely jeopardize the speed with which a court disposes of its 
caseload. But there are techniques available that can to a great degree 
compensate for increasing volume, including changes in court proce
dure, organization, and even structure. Adjustments may be especially 
necessary in courts experiencing sudden and substantial increases in 
case volume. 

The lack of positive relationships between case volume and delay in 
the sample courts does not mean that there are not upper limits on the 
number of cases courts can effectively process, even if compensatory 

10. Note that this relationship between filings and backlog is a possibility which, as 
iIIustrated in the Oregon Court of Appeals, does not necessarily have to occur. (See 
generally Chapter 5.) 
11. Negative relationships were also apparent when only non-settled cases were 
examined; e.g., volume per judge vs. decision time, Step 3, for non-settled cases only: 
rs=-·30. 
12. The indicator lumps together two potentially distinct events. The two events' 
interactions may skew the statistical results. 
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organizational, procedural, and structural adjustments are made. 
However, the upper limits appear not to have been reached in the 
courts studied, which have relatively slower case processing time and 
higher incidences of delay, and it is likely that they have not been 
reached in other appellate courts across the country. Finally, the 
findings do not mean that monumental differences in case volume 
among courts will not result in differences in the seriousness of 
problems. Clearly one would anticipate that a court with 100 filings 
per year would face su bstantially fewer serious problems than would a 
court with 10,000 filings per year. But volume alone is not the 
determining or limiting factor for appellate court processing time 
performance. 

Case Types and Delay 

Table 4-3 presents data on total case processing time for civil and 
criminal cases. It reveals that even though there were statistically 
discernible differences in processing time between civil and criminal 
cases in five of the ten sample courts, the differences were small and 
the pattern of the relationship among the courts was inconsistent. I3 

Civil cases generally required longer processing time in two of the 
courts, but in three others the relationship was reversed. 

The data also indicate that the magnitude of differences between the 
civil and criminal categories varied from court to court. Civil cases 
averaged only about 7 percent more processing time than criminal 
cases in the Indiana Court of Appeals while in the Colorado Court of 
Appeals, criminal cases took approximately 29 percent more proces
sing time than civil cases. Finally, the standard deviations accom
panying the means for the two categories were generally large in each 
court, indicating that total case processing times within a single 
category can vary dramatically from case to case. 

Differences in total case processing time among the semple courts 
were not due to differences in relative ratios of civil filings to criminal 
filings. Where minor differences in processing time between civil and 
criminal cases did emerg~, they were apparently specific to the 
jurisdictions, occurring in only a few courts rather than in courts in 
general. 

13. To determine whether differences among variable category means were statis
tically discernible, F tests were performed for each nominal level case characteristic 
variable. If the differences between means were not statistically significant in a sample 
court, the court was not included in the table. An accompanying .05 significance level 
value indicates that differences in category means have less than one-twentieth of a 
chance of being attributable to sampling error. A value of .01 indicates that the 
possibility of mean differences being attributable to sampling error is less than one in a 
hundred, while the .001 values s11' .1ifies a sampling error chance of less than one in a 
thousand. For detailed discussions of the mathematical properties of F, see Hubert M. 
BIalock,lr., Social Statistics (New York: McGraw-Hill, 1972) pp. 397-400, and Norman 
Nie, et aI., Statistical Package/or the Social Sciences (New York: McGraw-Hill, 1975), pp. 
259-261. 
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TABLE 4-3 
Total Case Processing Time Variation. 

Criminal VS. Civil Cases • 

Most Time Least Time 
Statistical 

Jurisdiction Significance Mean S.D. N Mean S.D. N Level 

Indiana Court 
Civil Cases Criminal Cases 

of Appeals 663 days 274 (174) 621 days 267 (163) .05 

Illinois 
Criminal Cases Civil Cases 

Appellate Court, 
First District 690 days 253 (172) 598 days 243 (139) .001 

Montana 
Criminal Cases Civil Cases 

Supreme Court 423 days 191 ( 83) 358 days 175 (378) .01 

Colorado Court 
Criminal Cases Civil Cases 

of Appeals 517 days 184 (178) 401 days 189 (478) .001 

Nebraska 
Civil Cases Criminal Cases 

Supreme Court 338 days 126 (326) 258 dclys 95 (277) .05 

~(:g~~~S~;ning sample courts: no statistically discernible differences between 

S.D. = Standard Deviation. See Appendix A for explanation. 

civTI~~~:~;b~:~:~~ftatternds ~re apparent when specific criminal and 
J • ers ~n I~sue types are exammed. I4 For example 

~~e~ though processmg tIme dId vary by civil subject matter in six of 
te~t ~n ~~~~tsf tthhe p~tteI'n of va~iation among courts was inconsis-

. 0 e SIX courts dIsplayed the same u 1 
extrem~ case catego~ies. In fact, in two instances th~~~t~~n~:~~ 
~~n~radictory. Cas~s m .1 be I'other administrative law" category had 

ha~ ~h'eg:~~~re~~~S~~! ~h:~;~~fs1~i~ ~~u~;~1 i~~;~l~f Appeals. but 
NeIther were there meamngful positive or negative relationships 

14. In the interest of brevity tables Sum " hI' 
processing time interval and' each case c~~~I~:n~ tt' e re atIOn~hips between each case 
appear in Appendix D. ens IC are not mcluded in the text, but 
15. See Appendix D, Tables. D·l and D-2 . 
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44 Appellate Court Delay 

between I-~~al case processing time and either the number of subject 
matters 16 or the number of issues raised as grounds for appeal,17 . 

There was little systematic difference between total case processmg 
time and types of appellants and appell~es and their counsel. Ca~e 
processing time averages differed discermbly by a~pellant/appellee In 

five of the ten sample courts. IS Again, where dIfferences ~e~ween 
categories did emerge, the patterns of vari.ation are s~ate-specIf1c, not 
consistent across jurisdictional boundarIes. In OhIO, fo~ example, 
cases involving municipalities as appellants take substan.tIally longer 
than other cases. This effect does not appear, however, m any other 
jurisdiction. . . 

The same can be said of minor differences among categones wIth 
respect to the types of appel~ees and their co~nsel involved in appeals. 
D!fferences among categorIes are not consIstent among the sample 
courts. In the Montana Supreme Court and the Color~do C~urt of 
Appeals, cases involving the state as an appellee too~ slIgh!ly lOnger 
than cases involving other types of appellees, but m the Nebraska 
Supre:-ne Court the trend was reversed-cases involving the state as 

. • 19 an appellee generally took less pro~es?mg time. . .. . 
The relationships between descrIptive case characterIstic varIables 

and time elapsed during each of the four con:P?nent p~a?es of the 
appellate process-mate~ials perfe~tion, waItmg,. decIsIOn, post
decision-wen~ also exammed. In the mterest of breVIty, however, the 
multitude of tables generated by this analysis revealed ~he s~me 
trends suggrsted by the examination of t~tal. case processmg .tn~e: 
little systematic relationship between descrIptive case characterIstIcs 
and time or delay, both within and among s~mple courts. . '1 

These findings support a g€neral conclUSIOn t~at there 1S no eaSLY 
identifiable relationship between the substantIve content of cases 
brought before appellate courts, the types of parties and attorneys 
involved in cases and case processing time. There appear to be no case 
types that inher~ntly require case ~rocessing time in e:ccess of th~t 
normally required. In those ~ew mst~n.ces where. dlfference~ m 
processing time among categorIes descrIbmg cases d:d emerge, (hey 
were isolated, occurring in only one court, 0: at most Ip a ~ew courts, 
rather than in courts in general. Differences m processmg tn:ne among 
cases within any category were usually as great as any dIfferences 
among categories. . 

Differences in the mix of cases confrontmg appellate courts appear 
then to have little or no effect on the amount. of tim~ required to ~ro~ess 
cases. Virtually any case can theoretically be dIsposed of withm a 
reasonable time, regardless of the parties involved or the content of the 
appeal. 

16. See Appendix D, Table D-3. 
17. See Appendix D, Table D-3. 
18. See Appendix D, Table D-4. 
19. See Appendix D, Tables D-5 and D-6. 
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Processing Variables and Delay 

The analysis did reveal positive relationships both within and 
among courts between process variables, such as extension practices, 
brief and opinion length, and indicators of case processing time and 
delay. For example, judges and other court personnel interviewed by 
project staff indicated that briefs in excess of twenty pages were 
unnecessary and contributed to unwarranted delay. Data presented in 
Table 4-4 confirm their suspicions that longer briefs result in longer 
processing time. Positive relationships between brief length and 
processing time were apparent in all of the sample courts, though the 
strength of the relationships varied. But variations in strengt.h of 
relationships probably are due to differences both 'in courts' average 
brief lengths and in rule limitations on brief lengths. Data presented in 
Table 4-5 illustrate the possible effects of differing court policies. 

Specifically, Table 4-5 indicates a moderate to strong tendency for 
Steps 1 and 3 processing time to increase as brief lengths increase. 
There are strong positive relationshjps as well between actual brief 
lengths and court standards specifying brief page limitations, i.e., the 
more pages allowed by court standards, the longer the briefs.2o 

Brief length also correlated positively with opinion length. There 
were moderate to strong positive relationships between brief lengths 
and majority opinion lengths within all of the sample courts. Perhaps 
more important, there were also strong relationships between appel
lant and app=llee brief lengths and average opinion lengths among the 
sample courts: courts with longer average brief lengths generally had 
longer opinions.21 

Not surprisingly, there were moderate to strong positive correla
tions between the number of time extensions per case and processing 
time in all nine sample courts for which data were available.22 This is, 
of course, in large part the result of time simply being added to time. 
The relationship is also due to the fact that extension motions 
essentially add steps to the appellate process, which in turn add 
processing time. However, the positive relationship may also indicate 
that the number of time extensions requested is a function of 
perceptions of likely delay in latter parts of the appellate process. If an 
appellate court cannot consistently hear cases as they are ready, 
judges and other personnel may either implicitly or explicitly encour
age attorneys to request extensions, or at the least readily grant them. 
This is in recognitinn of the harm that can be engendered in a "hurry 
up and wait" environment. Table 4-6 illustrates this possibility. 
Specifically, the data reveal moderate to strong positive relationships 

20. Brief length specified ; ~ court rules vs. actual average: appellant brief length, rs==.59; 
appellee brief length, rs=.7~, and reply brief length, rs=.97. 
21. Average appellant brief length vs. average opinion length, rs=.65. Average appellee 
brief length vs. average opinion length, rs=.85. 
22. See Appendix D, Table D-7. 
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TABLE 4-4 
Total Case Processing ",rime Variation: 

Amount of Information Provided to Courts 

" 

Length Length Length 
Appellant Appellee Reply 

Brief Brief Brief 

r' 
N 

r 
N 

r 
N s s s 

Oregon Court 
of Appeals (340) .59 (315) .59 ( 34) .38 

Nebraska 
Supreme Court (399) .26 (385) .37 ( 99) -.01 

Florida Court of Appeal~ 
First District (287) .24 (277) .28 (126) .27 

MO'ltana 
Supreme Court (275) .17 (364) .08 (185) .20 

New Jersey 

• I 
Superior Court, 
Appellate Division Insufficient Data 

, . Ohio Court of Appeals, 
Eighth District (225) .19 (207) .19 ( 43) -.00 

, j 
, ,) , 

Colorado Court 
of Appeals (559) .24 (530) .25 (278) .15 

Virginia Supreme Court(264) .08 (273) .09 Too few ... cases 

Indiana Court 
of Appeals (336) .18 (322) .19 (151 ) .13 

Illinois Appellate Court, 
First District (238) .32 (210) .36 (128) .25 

*See Appendix C for discussion of the r s statistic. 

----------------------------~-.---
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TABLE 4-5 
Variation Among Courts: 

Average Brief Length vs. Processing Time and Delay 

Step 1: Lower Court Judgment 
to Materials Filed 

Indicators of processing time 

Percent cases above court rule 

Percent cases above court rule 
+ 60 days 

Step 3: Oral Argument to Decision 

Indicators of processing time 

Percent cases above ABA average 

Percent cases above ABA maxirnum 

Percent cases above ABA maximum 
+ 60 days 

Average 
Appellant 

Brief Length 
r' s 

.40 

.73 

.46 

.52 

.25 

.33 

.46 

'See Appendix C for discussion of the r s statistic. 

Average 
App!')llee 

Brief Length 

rs 

.68 

.77 

.68 

.67 

.48 

.52 

.48 

(among the sample courts) between the average number of extensions 
requested per case and both processing time and delay during the 
materials-preparation (Step 1) and the decision (Step 3) stages of the 
appellate process. While it seems reasonable that more extensions 
would lead to more predecision processing time and delay, it is not 
clear that extensions lead to more decision time. Attorneys have no 
reason to request, and courts no reason to grant, time extensions once 
cases have been submitted and oral arguments heard. Yet the data 
indicate strong positive relationships between the average number of 
extensions per case in the sample courts, average decision time, and 
indicators of delay. It may be that these positive relationships indicate 
that courts with longer average decision times are simply those that, 
as a practical matter, are forced to grant more extensions. 
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TABLE 4-6 
Variation Among Courts: Average Number of 

Extensions vs. Processing Time and Delay 

Step 1: Lower Court Judgment to Materials Filed 

Indicators of processing time 

Percent cases above court rule 

Percent cases above court rule + 60 days 

Step 3: Oral Argument to Decision 

Indicators of processing time 

Percent cases above ABA average 

Percent cases above ABA maximum 

Percent cases above ABA maximum + 30 days 

'See Appendix C for discussion of the (s statistic. 

Average Number 
of Extensions 

r* s 

.77 

.51 

.70 

.68 

.80 

.74 

.40 

There were weak to moderate positive relationships between the 
page length of majority opinions and the total case processing time in 
each of the nine jurisdictions where data were available.23 As with 
longer briefs, this suggests that longer opinions might accompany 
more complex and, in terms of legal substance, more important cases. 
More complex cases would require more processing time. In addition, 
longer opinions might simply signal added deliberation and writing 
time by judges. Table 4-7 indicates that the positive relationships 
within courts are consistent across the sample courts: courts with 
longer average opinions generally had longer decision time averages 
and greater percentages of cases exceeding standards, Le., more delay, 
during the decision stage of the appellate process. 

Finally, the analysis revealed no substantial difference in total 
processing time or delay (either within or among courts) among cases 

23. See Appendix D, Table D-8. 
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TABLE 4-7 
Variation Among Courts: Average Majority 

Opinion Length vs. Processing Time and Delay 

Step 3: Oral Argument to Decision 

Indicators of processing time 

Percent cases above ABA average 

Percent cases above ABA maximum 

Percent cases above ABA maximum + 30 days 

*See Appendix C for discussion of the r s statistic . 

Average Number 
of Extensions 

r* s 

.52 

.47 

.43 

.28 

v:rith .. o~ ~ithout, di.ssenting or concurring opinions,24 despite subjec
tive JudICIal perceptIOn to the contrary in some courts. 

The im plica tions of these findings concerning caseload and delay on 
court r~for~ are generally positive. They suggest that, in terms of 
processmg tIme, courts are not totally dependent on aspects of the 
appellate process over which they have little or no direct control: the 
numbers or types of cases brought before them.' Moreover, even 
though ar;alysis did reveal,Positive correlation between process case 
chara~tenstIcs such as bnef and opinion length and delay, it also 
demonstrated that thor;e aspects of the appellate justice system can be 
successfully controlled by courts themselves through consistent 
enforcement of reasonable policies and rules governing extensions and 
brief and opinion content and length. 

24. Id. 
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Structure, Organization and 
Procedure as Correlates of 
Case Processing Time: 
The Predecision Phase 

The analysis presented in the preceding chapter has shown that 
differences in case volume and case types do not explain the sizable 
variations in case processing time and measurable delay among the 
sample courts. These findings suggest that the origins of, and perhaps 
the solutions to, much appellate court cl:~lay lie in court structure and 
organization. That is, the differences L'. case processing times among 
the sample courts are the result of differences in organization and, 
especially, procedure. 

This chapter and the next will examine the relationship. bet~een 
court structure/organization/procedure and case processmg tIme, 
first at the predecision stages (Steps 1 and 2), then during the decisi~n 
phase (Steps 3 and 4). Conceptually it was useful to focus the a?alysIs 
initially on the total processing time interval, then to shift to Its four 
component steps. As a consequence, variations that could directly 
affect total time were presented first, before examinations of features 
affecting a specific step or steps in the appellate process. 

Assessing the Impact of Organization and Procedure 

Even though the relationships between court procedure/organiza
tion/structure and processing time for each step of the four-phased 
appellate process are examined separately, it should be kept in mind 
that any attribute having an identifiable impact on proce~sin~ time at 
a specific step will, by definition, affect total case processmg tIme. But 
in terms of impact, all steps in the appellate process are n~t eql;laL T~e 
amount of impact any features may have on total processmg tIme WIll 
vary dramatically, depending upon the step of the process affected by 
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that feature. As noted previously, time attributable to Step 1 of the 
appellate process accounts for the largest percentage of total time, 
nearly 50 percent, when compared to the other three steps, in nine of 
the ten sample courts. In contrast, time attributable to Step 4, from 
decision to mandate, accounts for a far smaller share of the case 
processing time total. Thus, the potential impact on the total proces
sing time of procedural, organizational, and structural features that 
affect Step 4 would probably be substantially less than the impact of 
those affecting Step 1. 

Total Processing Time 

The relationships between two resource-oriented court features
the number of judges per court and the presence or absence of central 
staff-and total case processing time were examined. (See Table 1-2, 
page 5, for the number of judges in each of the courts, and Table 5-1 for 
information on the number and use of central staff.) The analysis 
shows a positive relationship between the number of judges per court 
and total case processing time (i.e., those courts wi th more judges took 
longer to process cases than those with fewer judges), and a negative 
relationship between the presence of central staff and total time;! 
courts that did not have central staff processed cases faster than did 
courts with central staff. 

It is imperative to note that these are not causal relationships. 
Longer case processing is not caused by more judges or the use of 
central staff attorneys. The data merely suggest that courts with more 
judges and with central staff processed cases more slowly than did 
courts with fewer judges and no central staff for cases filed in 1975 and 
1976. Simply adding more judges has been a traditional court response 
to increased volume and processing time. Consequently, it should not 
be too surprising that courts with more judges are not necessarily 
faster courts. The same general conclusion can be offered with regard 
to central staff. Courts in the sample that are assisted by central staff 
added these positions during periods of crisis as a reactive measure to 
radically increased volume. 

These findings emphatically do not mean that there are no benefits 
to begained by addingjudges or by the use of central staff; the scope of 
this analysis precludes a definitive determination of the efficacy of 
central staff. Other studies have suggested that the early introduction 
of central staff or relatively more judges may prevent considerable 
case processing delay. The findings presented here merely indicate 
that the presence of central staff or relatively more judges does not 
guarantee shorter case processing time. 

L Number of judges v. total case processing time, rs=.56. Presence or absence of 
central staff v. total time, tau=-.38 . 
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TABLE 5-1 
Number and Use of Staff Attorneys 

Ju risdiction 

New Jersey Superior Court, 
Appellate Division 

Virginia Supreme Court 

Florida District Court 
of Appeal, 
First District 

Ohio Court of Appeals, 

Number Duties 

22 Review substantive and procedural 
motions, prepare research memoranda 
prior to case assignment to judge. 

6 At petition stage only: oral 
presentation to three-judge panel or 
memorandum preparation re petitions 
where attorney argues. 

3 Case screening for assignment to short 
argument calendar; preparation of case 
summaries for cases on "no request" 
calendar. 

Eighth District 0 

Indiana Court of Appeals 0 

Illinois Appellate Court, 
First District 

Nebraska Supreme Court 

Montana Supreme Court 

Colorado Court of Appeals 

Oregon Court of Appeals 

6 Preparation of draft Rule 23 
dispositions. 

o 

o 
3 Accelerated docket: draft opinions; 

regular docket: preparation of 
research memorandums. 

3 Review substantive motions; review 
opinions once circulated. 

~/ 
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Step 1 Time 

The American Bar Association Commission on Standards of] udicial 
Administration2 recommends that time elapsed during the predecision 
phase of the appellate process, from ordering the record to the filing of 
the last brief, should not exceed 100 days.3 The ten sample courts 
specified by rule their time limits for filing case documents, e.g., notice 
of appeal (NOA), briefs, and record, and some of them were nearly as 
strict as those recommended by the ABA. The maximum allowed time 
from trial judgment to submission ranged from 120 days in the Ohio 
and Oregon courts of appeal to 195 days in the Indiana Court of 
Appeals. (See Table 5-2.) Note that these were the time periods 
specified by ru1e, not actual case processing time averages. 

Not surprisingly, there is a strong positive relationship between the 
time allowed by court rules and Step 1 time.4 When more time is 
allowed by court rule, case documents are filed over a longer period of 
time. For example, the Oregon, Florida, and Ohio courts specified by 
rule relatively shorter filing times. These three courts have the 
shortest actual filing time averages (153 days in Oregon, 170 days in 
Florida, and 186 days in Ohio). Moreover, the percentages of cases 
exceeding court rules in these courts were substantially lower than 
the percentages for the other sample courts. 

At the other end of the spectrum, the Illinois and Indiana courts, 
which allowed the longest filing time, also had the longest average 
times at Step 1-385 and 285 days, respectively-and relatively large 
percentages of cases exceeding court rules (79 and 75 percent respec
tively). 

There was also a positive correlation between filing standards and 
actual total processing time.s Courts that took relatively longer during 
Step 1 did not dispose of cases more rapidly in later steps to "make up" 
for earlier delays. Rather, as the Step 1 time increased among the 
sample courts, total case processing time also increased.6 

Extension Policies 

According to the ABA commission, "while a court should be liberal 
in granting extensions when good cause is shown, it should never 
grant extensions as a matter of course, permit extensions by stipula
tion, or delegate to a trial court authority to allow extensions."7 The 
wisdom of these recommendations is borne out by this analysis. . 

There is, of course, a positive relationship between the number of 

2. American Bar Association Commission on Standards of Judicial Administration, 
Appel/ate Courts (Chicago: ABA, 1977). 
3. ABA, op. dt., p. 86. 
4. Time allowed by court rules v. Step 1 time, rs=.75. 
5. Time allowed by court rules v. total time, rs=.57. 
6. Step 1 time with total time, r=.78. 
7. ABA, p. 83. 
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TABLE 5-2 
Time Requirements ~s Specified 

Trial judg- Notice of 
ment to Appeal to 

Notice of Filing of 
Jurisdiction Appeal Record 

New Jersey Superior Court, Appellate Division 45 30 

Virginia Supreme Court 30 60 1 

Florida District Court of Appeal, First District 30 110 

Ohio Court of Appeals, Eighth District 30 40 

Indiana Court of Appeals 30 90 

Illinois Appellate Court, First District 30 63 

Nebraska Supreme Court 30 30 

Montana Supreme Court 30 40 

Colorado Court of Appeals 30 40 

Oregon Court of Appeals 30 30 

1 From trial judgment to filing record. 
2 From tria~ judgment to fili~g brief, petition stage. 
3 From petition granted to filing brief, appeal stage. 
4 Petition stage. 
5 Appeal stage. 

time extensions per. case and Step 1 time (and consequently total time): 
:vhen mo~e e:x;ter:slOns are :equested and granted, processing time 
I~cre~ses .. ThIs dIrect eff~ct IS ~ b~ anticipated because, by definition, 
tIme IS b~mg added .to tIme. 10 Illustrate: Illinois, with the most 
average tIme extenslOns (3.53/case) had the longest Step 1 time 
average (~83 days) and the longest total time average (649 days). 
Oregon! wIth the fewest average extensions (.811 case) had the shortest 
Step 1 tIme average (153 days) and the shortest total time average (240 

8. Average number of extensions per case v. Step 1 time, rs=.78. 

~ ! 
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by Court Rules - Days 

Filing of Appellant's Appellee's 
Total 

Record to Brief to Brief to 

Appellant's Appellee's Reply Judgment to 

Brief Brief Brief Submission 

45 30 10 160 

902 14 civ /21 crim4 146 104 civ /111 crim7 

403 255 798 

70 civ /80 crim9 20 20 140 civ /150 crim 

20 20 10 120 

30 30 15 195 

35 35 14 177 

60 30 10 160 

30 30 14 144 

40 30 14 154 

60 civ /30 crim 30 30 180 civ /120 crim 

(civonly) 

6 Appeal stage only. 
7 Petition stage. 
8 Petition granted to submission. 
9 Notice of appeal to appellant's brief. 

days). 
Most of the sample courts did not follow a single courtwide policy 

with regard to extensions, but a common pattern does emerge. With 
the exception of Virginia,9 the first request for an extension, usually 
for 30 days, was granted routinely. Beyond this, extension policies 
differed dramatically, not only from one court to the next, but from one 
panel to the next, and even from one judge to another on the same 

9. In the Virginia Supreme Court, at the petition stage, extensions of time are rarely 

granted. 
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court. Most of the judges interviewed said that in their opinion no more 
than three extensions should ever be granted to file any single 
document. Yet in several courts the data show that a fourth or fifth 
extension to file an opening brief, for example, was frequently granted. 

But the issues concerning extensions are more complex than the 
number requested or granted,loTheanalysis demonstrates that where 
the authority to grant extensions is vested in more than one court, 
Step 1 time increases. lI The situation appears especially acute when 
extensions to file the same document, e.g., records, can be secured first 
from a trial court, then the appellate courtY! 

As indicated in Table 5-3, contrary to the ABA Commission's 
recommendation, procedures in several of the states allowed trial 
courts to grant extensions for filing the notice of appeal (NOA), record, 
and transcript. There were limits on the length of extensions trial 
courts could grant: extensions beyond this maximum required review 
by, and approval of, the appellate court. Appellate judges interviewed 
by the project staff said that trial judges rarely refused extension 
requests. All other extensions, e.g., for brief filing, were under the 
control of appellate courts in each sample jurisdiction. 

The procedure in the Illinois appellate,system illustrates the effect 
of a split of authority. Extensions for a single document could be 
granted first by a trial court and then by the appellate court. Moreover, 
authority for granting extensions was further fragmented among the 
five presiding judges of the court, who were responsible for the 
disposition of such motions in cases assigned to their divisions. Given 
the separation of the courts, and the autonomy of the appellate court's 
divisions, implementation of a courtwide policy on extension motions 
has been impossible. 

Table 5-4 compares the distribution of extension requests for the 
Illinois, Oregon, and Nebraska courts. The Oregon court was selected 
because it was both the fastest court in terms of total case processing 
time and the court with the lowest extension-request rate. The 
Nebraska court represented the average court in terms of both. The 
Illinois court, as previously mentioned, had the longest average total 
case processing time as well as the most extensions. The distributions 
presented in Table 5-4 clearly illustrate a strong tendency for multiple 
requests for extensions per case in Illinois, as compared with fewer 
multiple requests in Oregon and Nebraska. For example, 68 percent of 
all the cases in the Illinois sample included more than one extension 
request, while only 21 percent of the Oregon cases and 38 percent of the 
Nebraska cases had more than one request. Moreover, 52 percent of 
the Illinois cases had more than two extension requests, compared 
with only 9 percent in Oregon and 14 percent in Nebraska. 

10. See generally Wasby et al., pp. 71-73. 
11. Appellate or trial court authority with Step 1 time, tau=,47. 
12. Mixed authority or delineated authority with Step 1 time, tau=.67. i ' . 

I 
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Jurisdiction 

New Jersey 
Superior Court, 
Appellate Division 

Virginia 
Supreme Court 

Florida District 
Court of Appeal, 
First District 

Ohio Court 
of Appeals, 
Eighth District 

Indiana Court 
of Appeals 

\~ 

Illinois 
Appellate Court, 
First District 

Nebraska 
Supreme Court 

Montana 
Supreme Court 

Colorado Court 
of Appeals 

Oregon Court 
of Appeals 

---- ~----~-
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TABLE 5-3 
Courts That Grant Extensions 

To File Notice To File Record/ 
of Appeal Transcript To File Briefs 

Appellate Court Appellate Court Appellate Court 

Not Applicable Not Applicable Appellate Court 

Not Applicable Trial Court Appellate Court 

Trial Court (30 days) 
Not Applicable Appellate Court Appellate Court 

Not Applicable Appellate Court Appellate Court 

Appellate Court Trial Court (42 days) 
(30 days) Appellate Court Appellate Court 

Trial Court Appellate Court Appellate Court 
(30 days) 

Trial Court Trial Court Appellate Court 
(30 days) 

Trial Court Trial Court (50 days) Appellate Court 
\ 

(30 days) Appellate Court 

Not Apolicable Appellate Court Appellate Court 

I ' 

L. 
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TABLE 5-4 
Number of Extension Requests: Selected Courts 

60% Illinois Appellate Court 
First District 

Oregon Court of Appeals 

50% 

40% 

30% 

20% 

10% 

o 1 2 

60% Nebraska Supreme Court 

50% 

40% 

30% 

10% 

No. of 
Extensions N % N % N % 

0 ( 69) 13 (253) 54 (187) 30 
1 ( 99) 19 (1 t5) 25 (203) 32 
2 ( 84) 16 ! 54j 12 (152) 24 
3 ( 58) 11 ( 28) 6 ( 64) 10 
4 ( 55) 11 ( 13) 3 ( 13) 2 
5 ( 44) 9 ( 4) .8 ( 8) , 1 
6 ( 38) 7 ( 5) 1 
7 ( 25) 5 ( 1) 2 
8 ( 10) 2 
9 ( 12) 2 

10+ ( 25) 5 

Mean 3.54 S'j 1.30 
Median 2.62 42 1.13 
Mode ' .00 0 1.0G 
Standard Deviation 3.78 1.15 1.22 
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Management of cases after filing presents a problem for many 
appellate courts. Effective control is dependent on many factors, 
including timing (i.e., the point at which the appellate court, as 
opposed to the trial court, exercises jurisdiction over appeals), sophis
tication of the case tracking system, clerical resources, and avail
ability and us;e of sanctions. 

The analysis shows clearly that the use of modern management 
techniques correlates positively with shorter Step 1 time. Those 
courts that recognized, by the investment of court resources, the 
importance of these early stages in the appellate process did move 
cases more rapidly here. 

The difficulties of effective caseload control are compounded in 
some courts because so many of the early steps for initiating and 
docketing appeals occur in trial courts. In most jurisdictions the NOA 
is filed in the trial rather than the appellate court. Typically, records 
on appeal, including the transcripts, are designated, prepared, often 
reviewed by, and initially filed in trial courts. Trial court clerks are 
then usually responsible for forwarding records to appellate courts. In 
several of the jurisdictions examined, including Florida and Nebraska, 
records remained on file in the trial courts until after the attorneys had 
prepared briefs. 

There have been a few efforts to introduce early control of the 
caseload by the appellate court. In New Jersey the original of the notice 
of appeal (NOA) is filed with the appellate court, and a copy is filed 
with the court from which the appeal is taken. In Oregon, trial courts 
are required to forward copies of the NOA to the Court of Appeals upon 
receIpt; in Colorado, attorneys are required to file a designation of 
parties with the appellate court. These practices, however, are not 
widespread. 

The sophistica tion of mechanisms to monitor caseload progress also 
varies dramatically among courts.I3 In Oregon, a computerized case 
con trol system was in operation at the time of the sample; due dates for 
filing all appeal document~ were set automatically by computer upon 
receipt of the NOA. The computer then operated as a daily tickler 
system, notifying court personnel when materials were overdue. At 
the nther extn;me, the Montana Supreme Court only recently had 
developed a basic manual tickler system. There, when preparing the 
monthly docket for the all-court conference, the clerk would draw the 
judges' attention to cases that were overdue. Usually, however, 
delinquent cases could not be identified until after they had already 
fallen 30 to 60 days out of sequence. In Nebraska, the court clerk used a 
similar systf!Il, relying upon preparation of the monthly statistical 
report to identify late cases. 

13. William H. Popp and Lorruine Moore Adams, A Study 0/ the New Jersey Appellate 
Division IS Clerk IS Office (North Andover, Mass.: National Center for State Courts, 1979) 
pp.151-66. 
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One reason for these inconsistencies in monitoring practices among 
appellate courts may be that judges and administrators disagree as to 
when appeals should be under the control of their courts instead of 
under trial courts. When interviewed, some judges were obviously 
uncomfortable with the idea of exercising early caseload control, and 
preferred to wait until after all traditional trial court activities, 
including the preparation of transcripts and records, were completed. 
Others felt that appellate courts should exercise control over all 
aspects of the appellate process, beginning from the date a NOA is 
filed. This difference in judicial attitude may be crucial: where the 
appellate judges are hesitant to assert control over the case on appeal 
during the early stages, or where they underemphasize the importance 
of this part of the process, it is unlikely that sufficient resources will be 
allocated at that point. Longer Step 1 time, and consequently longer 
overall processmg time, may be the result. 

In some courts, effective management of the caseload is hindered as 
well by an insufficient number of clerical personnel, who may also be 
working in a crowded facility with outdated equipment. Increasing 
Step 1 time is a virtually inevitable consequence. The situations of the 
New Jersey and Indiana courts, where Step 1 time averaged 261 and 
285 days respectively, are illustrative: these courts simply did not have 
adequate clerical means to process cases rapidly.14 

Finally, if appellate courts are unable or unwilling to impose 
sanctions against those who chronically abuse the appellate process, 
filing standards will not serve the purpose of regulating participant 
performance. Without sanctions, filing standards may be little more 
than "New Year's resolutions"-carelessly adopted, then ignored 
because impractical. 

The disparity in judicial attitudes towards caseload control, men
tioned earlier, is also reflected by differences in court sanction policies. 
Courts vigorously disagree as to when and how sa.nctions should be 
imposed. For example, the prompt preparation of trial transcripts by a 
few court reporters was at one time a serious problem in Oregon. The 
Court of Appeals n::;:;ponded by issuing contempt orders and demand
ing the withdrawal of tardy reporters from trial courtrooms until they 
had completed delinquent transcripts. 

Many appellate courts, at least theoretically, could impose similar 
sanctions. But the need to preserve cordial relations with trial court 
personnel may preclude the exercise of this option. It is doubtful that 
trial court judges would be so sympathetic to the problems of appellate 
courts that they would favor the imposition of sanctions that could 
disrupt their own dockets. Moreover, in some jurisdictions (e.g., 
Indiana, at the time of this writing) court reporters are county 
employees with considerable political clout. Appellate judges may be 
powerless to resolve the continuing problem of tardy transcripts in 

14. Ibid. 
... 
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like jurisdictions. 
But for the most part, the analysis to this point has demonstrated 

that the procedures or policies that have an impact on processing time 
during Step 1 are within the control of appellate courts. Court rules 
~an be altered and enforced. Uniform, strict, extension policies can be 
Implemented by appellate courts themselves. Effective case moni
toring mecha~isms are available. Moreover, adequate derical staff, 
space, and eqUIpment can be acquired within the confines of legislative 
appro~r~atio.ns. What is required first is a recognition by courts of 
the crItIcal Importance of, and a commitment to, effective manage
ment during the initial phase of the appellate process. 

Step 2 Time 

The amount of time that elapsed from the perfection of an appeal to 
the date of oral argument ranged from a low of 27 average days in 
Oregon. to a high of 266 days in Ohio, or from 11 to 51 percent 
(averagIng about 26 percent) of total time. 
Thi~ a~alysis examined, among others, the following features for 

potentIal Impact on Step 2 time: oral argument scheduling practices 
especially as affected by geography; use of central staff; preargument 
settlement conferences; and assignment procedures. 

Argument-Scheduling Practices 

The single factor most directly affecting Step 2 time is the presence 
of a~tificial limitations on the number of arguments heard per court 
?esslOn. In courts where volume is rising rapidly, Step 2 time will 
Increase when the number of judges hearing cases is fixed (as in most 
courts) and the number of arguments scheduled is also predetermined, 

All of the sample courts limited the number of oral argument days 
each month. Most also set a maximum on the number of oral 
arguments in a given period (day or week). (See Table 5-5.) In the 
Montana Supreme Court the justices heard no more than four 
arguments per day, one week per month. In Ohio, the judges sat for 
ar?ume:, ts three weeks ~er mon th, wi th each of three panels hearing 
th~rtY-SIx arguments dUrIng that month. (Ohio has recently instituted 
thl? schedule of 108 cases per month as a response to lengthening Step 
2 tIme. Bef~r~ 1980, the court heard 78 cases per month, which, 
because of rISIng case volume, resulted in a sizable backlog of ready 
cases and the longest average processing time-266 days-at this step 
of any of the sample courts.) 

The Oregon Court?f Appeals, however, scheduled all ready cases for 
the next calendar perIod. In September 1978, the then 10-judge Oregon 
Court had 167 cases on its oral argument calendar and was able to 
d.ispose of all those cases within the month. The Oregon example is not 
cIted to suggest that a monthly ~alendar of 167 cases is necessarily the 
best standard. Oregon merely Illustrates that hearing and deciding 
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more cases than courts traditionally have decided is not impossible, 
and that many appellate courts have likely not reached their limits. 
Artificial, unexamined limits on the number of cases a court will hear 
may simply preclude the court from reaching its maximum desirable 
case processing potential. 

Table 5-5 includes information on whether oral argument was 
scheduled automatically or had to be requested by counsel. Generally, 
courts with an automatic scheduling procedure had shorter Step 2 
time than did courts where argument had to be requested. I:' It is 
conceivable that request systems are generally slower because they 
introduce an additional decision point into the appellate process and 
present another issue that must be considered by the court. This may 
require more time than a simple bookkeeping entry in the clerk's 
office. 

Argument scheduling becomes more complex, with a resultant 
increase in Step 2 time, when judges must travel to other sites to hear 
and decide cases. Usually a court will wait for a sufficient number of 
cases to be perfected to fill a calendar before scheduling argument. 
Consequently, some cases may wait a substantia! period of time before 
oral argument is heard. 

This problem appeared to be especially serious in the Florida court, 
where the judges traveled to each circuit headquartered within the 
district to hear cases. Some of these locations were visited only a few 
times a year. Step 2 time was comparatively long in this court, both in 
terms of absolute days (143) and as a percentage of total time (35 
percent). 

In New Jersey, where the Appellate Division judges were scattered 
across the state, with panels coming together only to hear arguments 
or decide cases submitted on the briefs, the court was hesistant to 
schedule cases before an entire day of argument could be set. In such 
an instance, even non-argument cases may be delayed until a 
conference can be set. 

Courts that employ central staff attorneys usually require that their 
work be done during this second stage (either screening cases, 
preparing research memoranda, or drafting disposition orders). The 
presence of central staff might be expected to slow down processing at 
Step 2 but shorten overall disposition time by reducing processing 
time at Steps 3 and 4. The data, however, do not support this 
speculation. As pointed out at the start of this chapter, courts with 
central staff had longer total case processing time averages than did 
courts without central staff. Moreover, at Step2, there was essentially 
no positive or negative relationship between the presence or absence of 
central staff and processing time. 16 

One possible explanation for this result is that the functions 

15. Automatic/no automatic oral argument v. Step 2 time, tau=.48. 
16. Presence or absence of central staff v. Step 2 time, tau=-.12. 
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performed by central staff were not uniform in the six of the ten 
sample courts that were assisted by such counsel. (See Table 5-1, p. 
52.) ?taff attorneys in the New Jersey and Colorado courts prepared 
detaIled research memoranda prior to case assignment; these were 
sent to .the judges with accompanying case files, records, transcripts, 
and bnefs. In Colorado, one staff attorney worked exclusively on 
acc~lerated docket cases; in New Jersey, four staff attorneys were 
assI~ned to the clerk's office, where they assisted in disposing of 
motIOns. 

Two of the sample courts, the Florida Court of Appeal First 
District, and the Illinois Appellate Court, used central staff to ~creen 
cases, revie.wing. t.hem for po.ssible alternative disposition, usually 
summary dISpO~ItIon. In Flonda, staff attorneys screened incoming 
appeals for aSSIgnment to a short-argument calendar. In Illinois 
the staff director reviewed incoming appeals for possible assignment 
to a central staff attorney for summary disposition under Court 
Rule 23. 17 

In th.e :Virginia Supreme Court, staff attorneys participated only in 
the petItIOn stage of the appeal process. In cases where counsel did not 
argue the m.erits of a petition, staff attorneys made oral presentations 
to a ~hree-Judge p~nel; where counsel did argue, staff attorneys 
sometImes prepared research memoranda for judges. 

I~ Oregon, one staff attorney worked solely on motions dispositions, 
whIle two others wrote and reviewed opinions after oral argument. 
These two staff attorneys were unique among the sample courts, 
because they had responsibilities in the post-argument rather than 
the predecision, phase of the appellate process. ' 

The courts also differed in the types of attorneys used for central 
staff. Illinois and Florida preferred younger attorneys, closer in 
background to law clerks. Oregon and Colorado have chosen to use 
mor~ experienced career-path attorneys. Virginia and New Jersey used 
a mIX of both younger attorneys and experienced supervising attor
neys, or a chief staff attorney. 

Those courts that use a preargument settlement conference tech
niqu~ may schedu~e t~is during Step 1 or 2. The analysis consequently 
consIdered potentIal Impact at both steps. Unfortunately, since only 
two of ~he. sample cou:ts used this technique during the period studied, 
no statIstIcal ccmclusIOns concerning its effect on processing time can 
be drawn. ls Nevertheless, an examination of the technique's use in 
those and other courts does allow the following observations. 

17. Under R: 2~ of the Illinois Supreme Court Rules, a case may be disposed of by order 
where an opInIOn would have no precedential value, where no substantial question is 
presented, or where the court is without jurisdiction. It is common practice for the 
central staff to draft such orders for judicial review. 
18. Another part of the Appellate Justice Improvement Project has set up controlled 
experiments, three of them dealing with preargumentconferences. The results of these 
programs may answer some of these questions. 
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Jurisdiction 

New Jersey Superior Court, Appellate Division 

Virginia Supreme Court 

Florida District Court of Appeal, First District 

Ohio Court of Appeals, Eighth District 

Indiana Court of Appeals 

Illinois Appellate Court, First District 

Nebraska Supreme Court 

Montana ~upreme Court 

Colorado Court of Appeals 

Oregon Court of Appeals 

. ' 

- TABLE 5-5 

Automatic or 
Requested 

Requested 

Automatic1 

Requested 

Automatic 

Requested5 

Requested 

Automatic 

Automatic 

Automatic7 

Automatic 

1 Judges may request waiver of oral argument at petition stage in criminal case. 

2 Appellant allowed fifteen minutes at petitioll stage; appellee doesn't argue. 

3 Both sides allowed thirty minutes at appeal granted stage. 

4 Prior to 1979, attorneys allowed thirty minutes per side. 
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Scheduling of Oral Argument 

Minutes 
Per Side 

30 

152/303 

20 

154 

30 

30 

30 

40/306 

30/158 

30 

Number of Arguments per Session 

?n~ argument day per week per panel;' no da;'ly 
limit on number of arguments. 

~ne week of argument every seven weeks, approx
Imately 26 cases that week. 

Full calendar: six days per month, six cases 
per day, summary calendar: two days per month 
twelve cases per day. ' 

Three argument weeks per month, 108 cases per 
month. 

Each division assigned one day per week' four 
to five arguments per day. ' 

Six oral argument days per month; in divisions, 
55 arguments per month; en banc, 36. 

One week per month; four per day. 

Approximately 18 per month per division. 

Approximately eight days per month; al/ ready 
cases heard. 

5 Arguments almost never heard. 

6 Appellants allowed forty minutes; appellee allowed thirty minutes. 

7 Regular docket - thirty minutes; accelerated docket - fifteen minutes. 

8 Regular docket - thirty minutes; accelerated docket - fifteen minutes. 
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As discussed in Chapter 2, there are a number of reasons why such a 
program may lengthen time at Steps 1 and 2, and .c?nsequently 
increase total time. First, a conference may add an addItlOn~1 step to 
the appellate process. (The data do show that processmg tm:e 
increased as the number of steps in that process increased. ThIs 
phenomenon will be examined in greater detail in Ch.apter 6.) Second, 
many courts that hold settlement conferences reqUlre that prepar~
tion of some documents (e.g., transcript and briefs) be suspended until 
after the conference is held. If the conference is unsuccessful, and a 
settlement is not reached, the record and briefs still n:ust be prepared, 
and hence disposition of the appeal will be delayed until they are r~ady. 
Third where there are scheduling difficulties, the conference Itself 
may b~ postponed for a considerable time and such postponement may 
result in postponement of subsequent steps. .. 

The advantage of a preargument settlement procedure IS that It may 
encourage early settlement of cases that either may never.h.ave settled 
or may have settled much later in t.he p.roce~s? afte: lItIgants had 
incurred considerable expense. 19 EarlIer dISposItIOn WIll d~c~ease ~he 
amount of time and attention that both judges and admI~Istrat.Ive 
personnel (and central staff, ifysed) must devote to the considera~IOn 
and resolution of appeals. ThIs advantage, however, can be realI~ed 
only if the case does indeed settle. If it does not, total cas~ proce~smg 
time may increase unless the conference procedure IS desIgned 
carefully to avoid these pitfalls. ., . 

Some court personnel interviewed by the project staff mdIc~ted ~hat 
they though t the conference procedure did slow down processmg tIme. 
In Colorado, for example, the Court of Appeals decided to exempt cases 
assigned to the accelerated docke~ from the conferenc~ pro~~dure, 
anticipating that the procedure mIght slow d?wn the. dI~pOSltIOn of 
these cases. In the Ohio Court of Appeals, E!ght~ DIstnct, though 
there was concern about the length of processmg time for settlement 
conference cases, the program was discontinued for other reasons. 

Assignment Procedures 
Ideally case assignment methods should help assure that appellate 

court wo~kloads are generally balanced among ju.dges, and among 
panels in multi-panel courts. In addition, ~a~e assIgnn:ent n:ethods 
should be such that they" ... avoid any SuspICIOn o~ m~mpulatIO~ t~at 
could affect decisions. "20 The American Bar Asso~IatIOn CommISSIOn 
on Standai-ds maintains that" ... a random assIgnment J?roced';1re 
accomplishes both objectives."2] Yet many appellate c?urts, Ipc1udu:g 
some of the courts examined, do not share the ABA s confidence m 
random assignment procedures. 

19. Ch. 2, n. 7. 
20. ABA, op. cit., p. 91. 
21. Ibid. 

.'" 

Only one sample court, the Illinois Appellate Court, First District, 
assigned cases to divisions using a strictly "blind" procedure: upon 
filing, cases were assigned to divisions using a computer-generated 
random number sequence. Usually, appellate courts assigned cases 
using techniques similar to that used in the New Jersey Superior 
Court, Appellate Division. By simple sequential rotation, cases were 
assigned to panels and then to individual judges. The pattern of 
assignment, however, took into account individual judge backlog, 
work habits, disqualifications, and sometimes case mix. 

Achieving random case assignment may be further frustrated by 
jurisdictional peculiarities. In the Indiana Court of Appeals, the 
geographic origin of cases determined their district assignment, but 
case assignments to judges within a district were by strict rotation. 

Many appellate courts do not assign cases using "blind" rotab'l1 
systems. For example, the Chiefjudge in Oregaon personally assigned 
cases to panels, and ultimately to an individual judge. The ChiefJudge 
in Colorado sent all cases to panels without the benefit ofa rot.ation 
method. The Chiefjustice in Nebraska initially determined whether a 
case would be heard en banc or in a panel. 

But the key aspect in preargument assignment of cases to panels or 
to individual judges is flexibility of that assignment. Step 2 processing 
time is affected adversely by the inflexible assignment of cases to parts 
of a court. When a court is divided into panels or divisions, to which 
cases are assigned with no provision for reassignment, processing 
time increa'ses. The lack of transfer procedures to help balance 
caseloads (where, for example, prolonged illness or disability has 
resulted in a backlog in one part of the court) can lead to inordinate 
delay in hearing cases as they become perfected. Clearly, oral 
arguments may be postponed. Emergency reassignment of cases, in 
the absence of a formal, well-recognized procedure, is not without 
problems: appeals can become identified as "someone else's work," 
and there may be resentment among the other judges if such 
reassignment is attempted. 
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6 Case Processing Time 
During the Decision Phase 

In recent years much attention has focused on the question of how 
appellate courts should be organiz~d to improve their decisioX:-f!1aking 
performance. There is, however, httle consensus on how thIS IS to be 
accomplished. This lack of consensus is illustrated by th~ great 
variety of internal organizations and procedures followed dunng the 
decision phase, Steps 3 and 4. 

Organization of Decision-Making Authority 

The American Bar Association Commission on Standards ofJudicial 
Administration stresses that the "primary responsibility of a supreme 
court is that of developing and maintaining consistency-in the law to 
be applied in subordinate courts in the system."l To achieve this, the 
ABA recommends that "the supreme court should sit en banc ... all 
members of the court should participate in the decision of each case."2 
In contrast, the ABA does not specify so clearly the role of intermediate 
appellate courts in the process. It seems apparent, however, that these 
courts should be responsible for reviewing all cases brought into the 
appellate process. To do this effectively, intermediate appellate courts 
should " ... sit in panels of at least three judges, with all judges 
participating in the consideration of each case before the panel of 
which they are members."3 In addition, to avoid problems of" ... deci
sional inconsistency and discrepancy in procedural policies and 
practices ... "4 panel membership should be changed periodically, and 
courts that sit in more than one panel should have" ... internal 
procedures for maintaining decisional consistency."5 

1. American Bar Association Commission on Standards of Judicial Administration, 
Standards Relating /0 Appellate Courls (Chicago: American Bar Association, 1977). 
2. Ibid., p. 7. 
3. Ibid. 
4. Ibid., p. 10. 
5. Ibid., p. 7. 
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Panel Structure 

Even though nine of the ten sample courts were subdivided into 
panels of fr?m thr~e to five judges, philosophies and policies regarding 
panel r~tatIOn vaned greatly among them. At one extreme, judges in 
the IndIana and Oregon courts sit in permanent panels. This was a 
result of sta.tutory requirement in Indiana: each panel was assigned to 
a geographIcally defined jurisdiction, despite the fact that all the 
panels sat in Indianapolis. In Oregon, non-rotation was simply a 
matter of court p~ef~rence. A~ the other extreme, panel membership 
was rot~ted w,eek!y In the OhIO Court of Appeals, Eighth District; in 
the Flonda Dlstnct Court of Appeal, First District, panels rotated 
monthly. In the Colorado Court of Appeals, panels rotated once every 
fo.u~ .months) and in the New Jersey Superior Court, Appellate 
DIvIsIOn, annually. 
. There were also other noteworthy policy variations. Three district 
judges mi~ht b~ t.empor~ril~ assigned to the Nebraska Supreme Court 
to ~n~ble It to SIt In two fIve-Judge panels, which rotated monthly. The 
IlhnOIs Appellate Court, First District, was divided into five autono
mous f~ur-judge ~ivisions. While judges in anyone division rotated 
~eekly Into three-judge panels, there was no rotation across divisional 
hnes.Judges were assigned to a division by the Supreme Court usually 
on a permanent basis, though some reassignments had occurred 
usually when new judges took office. ' 
. I~terv.iews with judges from each sample court provided little 
InSIght. Into wh~t was the "best" technique for organizing judge 
power: judges umformly supported the policies of their court. In courts 
where panels rotated, judges indicated that periodic rotation encour
aged judge collegiality because it assured all members contact with 
each othe~. In courts where panels did not rotate, judges mdicated that 
non-rotatIOn results in a mcre efficient system, because it enabled 
them to learn each other's work habits. 

Panel Conflicts 

When courts are divided into panels, it is inevitable that conflicts 
betwee~ panels will occur . .Iv~os.t of the sampl~ courts had developed 
mechamsms to resolve or mmmuze the effects of conflicts between and 
among panels, th,ough th~ sophistication of the techniques varied 
gr~a~ly. 9ne popular techmque was to provide for consideration of all 
OpInIOnS In a weekly all-court conference. In Nebraska, the court could 
reh~~r cases en banc if necessary to resolve conflicts. Similarly, 
decIsIons could be reversed by the entire court at court conferences in 
the Oregon Court of Appeals. 

In the ~l?rida first D~s~rict Court of Appeal, pending panel decisions 
that ~odlfled ,Pnor decIsIOns would be brought to the attention of the 
court s o~her: judges, and a court conference would be held to resolve 
the confhct, If necessary. In the Virginia Supreme Court, motions for 
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rehearing were circulated among all judges upon denial of petitions. 
There were no mechanisms to resolve conflicts among divisions in 

either the Illinois Appellate Court, First District, or the Indiana Court 
of Appeals. Even though the Illinois Supreme Court was required to 
resolve conflicts among districts, it was not required to resolve 
conflicts between divisions in a single district. In Indiana, the districts 
circulated opinions to the whole court before announcement of 
decisions. This was done primarily as a matter of courtesy, not as a 
technique to resolve conflicts. The Indiana Supreme Court was not 
required to settle disputes between districts. 

The Ohio and New Jersey courts had developed informal mechan
isms to identify conflicts among panels. In Ohio, the court had 
established an index of unpublished opinions, to assist the judges in 
determining whether a particular issue had been decided previously 
by another panel of the court. Thejudges were not required, however, 
to follow previous unpublished decisions. In New Jersev, one respon
sibility of the staff attorney director was to apprise judges of potential 
conflicts.6 

Analysis 

A number of factors were analyzed with regard to decision time and 
the use of panels. First, did a court use panels? If so, how many judges 
sat on each panel? Did they rotate? How often? Finally, was there a 
mechanism for resolving disputes between the panels? 

The resulcs indicated that the simple existence of panels had no 
positive or negative effect on processing time.7 Nor did the size of the 
panel have a strong imDact on Step 3, though there was a tendency for 
larger decision units to dispose of cases faster. Moreover, the number 
of panels in a particular court did not apflear to relate positively or 
negatively to processing time.s 

The analysis indicates, however, that decision time is generally 
shorter in courts that sit in panels and rotate their membership than it 
is in courts that sit in permanent panels.9 In addition, the presence of a 
conflict-resolution mechanism-an all-court conference, provision 
for en banc decisions, or even frequent rotation-relates positively to 
shorter disposition time during Step 3. For example, in Indiana and 
Illinois, which had no such mechanisms, decision times were longer 
(73 and 74 days, respectively, on the average) than they were in the 
other sample courts. 

6. Panels or no panels with Step 3 time, tau=.03. Non-oral-argument cases: panels or no 
panels with Steps 2+3 time, tau=.17. 
7. Number of panels with Step 3 time, r=-.05. Non-oral-argument cases: number of 

panels with Steps 2+3 time, rs=.15. 
8. Rotate or no rotate panels with Step 3 time, rs=.34. Non-oral-argument cases: rotate 

or no rotate panels with Steps 2+3 time, rs=.67. 
9. Tau=.25. _" 
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Summary Disposition 

Several of the sample courts had developed methods to dispose 
summarily of somt of their cases. They included shortened or no oral 
argument, bench decisions, disposition by order, and fast-track 
dockets, among others. The analysis shows that there is a weak 
relationship between the existence of such mechanisms and disposi
tion time at Step 3: disposition time was shorter in those courts that 
had a summary disposition method. 

Al ternative or summary disposition techniques are more successful, 
with the result of shorter processing time, when steps in the process 
are eliminated. In other words, methods such as disallowing oral 
argument or issuing a bench decision (as opposed to a written decision) 
more effectively shorten processing time than do dockets that merely 
provide for shortened oral argument. 

Appellate judges seem to be ambivalent about oral argument. Many 
of those interviewed pointed out that attorneys often are iII-prepared, 
uncomfortable, and inexperienced in arguing cases. They commented 
that oral argument seldom changed anyone's mind, that it was 
difficult to schedule (especially in large states, where the geographic 
jurisdiction of the court was contiguous with the state's boundaries) 
and time-consuming. 

Most of the blame for poor oral argument was directed at attorneys. 
Someju~ges ~tat~d that it was not uncommon for attorneys merely to 
read theIr bnefs In oral argument. Though uncomfortable with the 
practice, some said that on occasion they had accordingly cut off such 
"oral argument" before expiration of the allotted time. Many said they 
found oral argument useful in barely ten to fifteen percent of the cases. 

Despite these problems, few judges suggested that oral argument be 
dispensed with entirely in the majority of appellate cases. There is, 
however, an identifiable trend in the sample courts to shorten oral 
argument, or, in certain appeals, not to allow it at BI1. The majority of 
the judges interviewed were generally satisfied with this trend. 

Decisions and Opinions 

The decision-making process was similar in all the sample courts. 
Immediately after oral argument, judges conferred, took a straw vote, 
and either assigned or confirmed assignment of opinions to particular 
judges. When opiniol1§ were being written, there were usually some 
informal consultations, at least in courts where judges shared the 
same facilities. This process was more complex in those jurisdictions 
where the judges were scattered throughout the state. Judges rarely 
reconferred formally in fragrdented courts. The exception was the 
Virginia Supreme Court, where the judges attended a formal opinion 
conference in Richmond, five weeks after arguments were held. 
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There were too few cases with concurring or dissenting opinions to 
ascertain statistically the effects that accompanying opinions had on 
decision time. However, courts with rules governing the timeliness of 
the preparation of dissents or concurrences generally had shorter 
decision times than did courts that did not have such rules. In Florida, 
for example, the Court of Appeal adopted a rule specifying that 
concurrences and dissents had to be submitted within 30 days after 
cases had been decided. 

Judges' Perceptions of Their Role in the Appellate Process 

Judges view their role in the appellate process from different per
spectives. One group may view themselves as correcting errors of trial 
courts. Others may consider their function to be one primarily of 
setting precedent for future decisions. Still others, of course, may see 
their role as encompassing both the error-correcting and the 
precedent-setting functions. 

The split between the major perspectives is especially apparent 
among judges in intermediate appellate courts. Several judges inter
viewed have expressed strongly the opinion that the need for swift, 
error-correcting decisions was the reason for the establishment of 
intermediate appellate courts, and that the setting of judicial prec
edent was a luxury to be afforded the Supreme Court only. In addition, 
some intermediate appellate court judges indicated that they were 
comfortable with the cushion provided by the presence of supreme 
courts. In contrast, some intermediate court judges (notably those in 
the Ohio court) submitted that the supreme court in their state 
granted few petitions for certiorari. Consequently, in practice, for 
most appeals the intermediate court is in fact a court of last resort and 
must perform both the error-correcting and the precedent-setting 
functions. 

Supreme court judges from the sample courts (all of which are the 
only appellate court in the state) expressed the opinion that their role 
necessarily encompassed both functions. They noted the need for 
swift, correct decisions when trial courts had erred, but felt quite 
strongly about the need to give well-reasoned opinions in order to 
develop the common law of their respective states. 

In any event, it is not the task here to examine the philosophical 
merits of these perspectives. Rather, it is noted that how a court views 
its role can have an impact on decision time. Specifically, the analysis 
indicates that courts that view their role primarily as one of correcting 
error rather than setting precedent generally dispose of their cases 
faster than do courts adopting the other perspectives. The most 
extreme example of the former attitude was found in Oregon, where 
the judicial perception of the court's role as correcting error was 
expressed most forcefully, and Step 3 time was the shortest. 
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TABLE 6-1 
Number of Issues Raised by AppeIJant 

80% 

80% 

Ohio Oregon 70% \ 
Indiana 70% Illinois 

60% 

60% 

50% 

50% 

40% 

40% 

30% 

30% 

20% 

20% 

10% 
I ' 10% 

5 6 7 8+ 1 2 3 4 5 6 7 8+ 

No. of 
Issues N Percent N Percent 

1 (101 ) 32 (264) 76 

,. 2 (107) 34 ( 68) 20 
3 ( 39) 12 ( 13) 4 
4 ( 12) 4 ( 0) 0 
5 ( 3) ( 0) 0 
6 ( 1 ) .3 ( 0) 0 
7 ( 0) 0 ( 0) 0 
8+ ( 52) 17 ( 1 ) .3 
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. ~' d te a decision is announced Finally, Step 4, the pen~d ~etw~e~sLf~ maany instances the twilight 
and the date the mandate IS Issue , . ourts exercise control over th.is 
zone of the appell~te lproce~sir:e;t~nt factor relating to this step m 
final phase. The. smg e mo~ p hether or not a court was aware of 
the courts exammed was sImply w here By and large the solution 
the possibility that d~lays coul~ occur f est~blishing uniform clerical 
to delay during the h~al stage IS one 0 

procedures for recordmg mandates. dates were stayed for a designated 
Inafewofthesampleco~~tstm~g days Not surprisingly, courts 

peri~d,. usually betwen m~st remai~ open usually had l~n~er 
specIfymg th~t mandatesth d· d courtc not following such polICIes. postdecision time averages an 1 u 
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An Incremental 
Appellate Reform Strategy 7 

Over fifty years have passed since the American educator and social 
scientist John Dewey suggested that" ... thinking and beliefs should 
be experimental, not absolutist," and that" ... policies and proposals 
for social action be treated as working hypotheses, not as programs 
to be rigidly adhered to and executed. "1 Dewey's principles and 
methods provide guidance for contemporary court reform: a founda
tion on which an incremental appellate court reform strategy can be developed. 

When placed within the context of modern appellate court reform, 
Dewey's precepts imply that citizens and their governmental repre
sentatives should allow and even urge appel1ate courts to undertake 
wiIIingly a considerable amount of self-examination, to experiment 
with a variety of possible delay-reducing techniques, and to evaluate 
rigorously the consequences of the techniques with which they have experimented. 

They [techniques to reduce delay] will be experimental in the 
sense that they will be entertained subject to constant and well
equipped observation of the consequences they entail when acted 
upon, and subject to ready and flexible revision in the light of 
observed consequences.2 

Philosophy and Method 

On a philosophical level, perhaps, judges, administrators, lawyers, 
legislators, and researchers may recognize the virtues of a reform 
philosophy of experimentation, evaluation, modification, and change; 
but in p~actice there is substantial disparity between Dewey's 
principles and contemporary appellate court reform. 

Currently, techniques that mayor may not reduce delay often are 
I 

1. John Dewey, The Public and Its Problems (Chicago: Swallow Press, 1954), p. 202. 
(Originally published by Henry Holt and Co., 1927.) 
2. Ibid., p. 203 . 
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flot regarded as experimental mechanisms. Rather they are viewed as 
"solutions," often monolithic ones, which should "work," that is, 
produce the desired effects (preferably immediately) within the 
context of any appellate system. All too often, contemporary appellate 
court reform is characterized by a process whereby (a) a court selects 
and implements a technique or a group of techniques for reducing 
delay, without first objectively assessing its needs; (b) the techniques 
are subjectively rather than objectively evaluated; (c) the techniques 
are either viewed as successes and continued as part of standard 
procedure in the form originally adopted or are written off as failures 
and abandoned; and (d) a second court selects and tries a single 
technique or group of techniques, and the process continues. Three 
flaws in this model of appellate improvement are evident: first, the 
selection of a technique without consideration of whether it will 
actually address the court's problems; second, the lack of objective 
analysis and documentation in determining the success or failure of 
any particular technique; and third, the failure of courts to exchange 
information about their experiences. Thus, under this model, analysis 
and interchange, fundamental components of serious appellate court 
reform, are undoubtedly all too often disregarded entirely. 

Elernents of an Incremental Court Reform Strategy 

Before an appellate court can realistically determine the probabili
ties that any particular delay-reduction technique can meet its needs, 
prior analysis of its operations and the severity and sources of its delay 
problems must be undertaken. Each court must address the critical 
questions of appellate court delay as they relate to its own appellate 
system. Among these questions are the following: 

How long does it take to process cases? What is the average 
number of elapsed days from judgment in the lower cour~ to final 
mandate in the appellate court? Are there large variations in 
elapsed time among cases? How long does each step in the 
appellate process take? Is there an identifiable relationship 
between elapsed time in one step and elapsed time in other steps? 

When does case processing tilne constitute delay? Does 
average time per step in the appellate process exceed the limit 
stipulated by court rule? Do the rules accurately reflect appellate 
court expectations? 

Can case processing tinle be reduced? At what points in the 
process is reduction possible? What are the specific sources of 
case processing delay? 

If case processing time can be shortened, how can that be 
accomplished? What are the relationships between elements of 
the court environment and case processing time? Can case 
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processing time be shortened by stricter enforcement of court 
rules? By increasing resources available to the,court? By changes 
in the environment in which the court operates? 

Assessing the Appellate System and 
Identifying Specific Problems 

One approach for assessing the appellate system and identifying its 
problems is the comprehensive snapshot approach used in each of the 
ten appellate courts included in this study, that is, examining all 
aspects of a court's operation for a particular group of cases.3 

The snapshot approach reflects two assumptions: that case proces
sing time is a function of the interactions among cases filed, the 
organizational aspects of a court, and the actions of its participants, 
and that a determination of court efficiency must include a detailed 
assessment of elapsed case processing time during component stages 
of the appellate process. 

The total environment in which the appellate court operates must 
be considered in analyzing the demands placed on the court and in 
determining the extent to which the court can adjust its rules and 
proced ures to sa tisfy more efficien tly those demands wi thou t enlisting 
the aid of other governmental units. Environmental elements include 
constitutional, statutory, and rule provisions, the size of the popula
tion served by the court, the geographic location of the court and court 
personnel, workload as defined by annual filings and backlog, and the 
resources available to the court. 

Reforms designed to red uce case processing time may depend on the 
alteration of some of those elements that define the general court 
environment. That is, it may be that in some jurisdictions courts 
simply do not have the resources necessary to ensure acceptable case 
processing times, and that efforts to improve the court are dependent 
on increased court resources. The availability of those resources may 
be limited by constitutional and statutory provisions or the actions of 
other governmental branches, such as state legislatures. 

The understanding of a court's rules and procedures is another 
crucial part of any assessment of the sources and severity of delay. 
Conceptually, rules are an expression of the court's goals, and 
procedures are means of implementing those goals. Rules serve as a 
benchmark for assessing the performance of a court: Are the par
ticipants meeting the time requirements (goals) set by court rule? 

The purpose and content of court rules, as expressions of a court's 
goals, must be examined. Courts should ask, Are our standards and 
rules of performance reasonable? If not, what are reasonable stand-

3. See specifically, John A. Martin and Elizabeth A. Prescott, Volume and Delay Staff 
Study Series, series editor, Michael J. Hudson (North Andover, Mass.: National Center 
for State Courts, Northeastern Regional Office) . 
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ards for accomplishing the various steps in our appellate process? Are 
our rules and standards really performance benchmarks? Similarly, 
when assessing their appellate systems, court~ should ask, Are our 
rules realistic? Do they reflect our goals within the context of our 
ability to achieve them? Standards or goals that do not even remotely 
correspond to the expectations of courts might not serve their purpose 
of providing models with which individuals can guide and judge their 
performance. Rather, unrealistic standards might have a negative 
effect: they may set goals we occasionally think about but largely 
ignore because they are unattainable. 

The work habits of judges and other court personnel can have a 
great impact on court efficiency, and therefore should be scrutinized. 
The traditional appellate justice system is characterized by the 
presence of a few individuals, notably judges, exercising considerable 
administrative and policy authority. Moreover, analysis by the Appel
late Justice Improvement Project revealed that many proposed solu
tions to delay are contingent on increasing judicial power beyond the 
formidable levels already existing in the traditional appellate process. 

The interaction between the appeals court and other courts, or the 
nature of the relationships between the appeals court and other courts 
whose cooperation might be essential for the efficient processing of 
appeals, is yet another aspect of the appellate system that must be 
considered. As this analysis revealed, in some jurisdictions examined 
the lower court judges and clerks controlled the preparation of the 
record needed by the appeals court, and if their cooperation was 
lacking, extensive delay could result. 

Another element included in the snapshot approach to assessing an 
appellate system is the court's own perception of delay in the 
processing of appeals. This perception may be either of specific cases 
that are considered to require fast disposition or of the caseload as a 
whole. In the former instance, the perception of urgency can prompt 
special treatment of the cases in question; in the latter, the perception 
of systemic delay can prompt both increased individual productivity 
and a reexamination, and possible revision, of the appellate system. 

The types of court record data required to make an assessment of the 
appellate system as described above include those generally examined 
in this study-indicators of case types, of case processing time and its 
components, and of delay: 

Substantive content of appeals 
-whether the case is a civil or criminal case 
-the specific subject matter of the case 
-the issues presented as grounds for appeal 

Parties to the appeal 
-type of appellant 
-type of appellee 
-status of the parties in the lower court , . 
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-type of attorney for appellant 
-type of attorney for appellee 

Briefs and opinions 
-the length of the appellant's brief 
-the length of the appellee's brief 
-the length of the appellant's reply brief 
-the length of the trial court transcript 
=i~e total numbe: of motions during the appeal 

e types of motIOns during the appeal 
-the length of the majority opinion -ige presence or absence of dissenting opinions 
-- e presence or absence of concurring opinions 
Total time: lower Court judgment 

to appellate court mandate 

- \~~: ~~f~~~ ~~~~~~~~ ~~ ~li~~~~J~~~~:~n~;~~rclUding 
r:o. Ice 0 appeal to materials submission' ' 
fIIIn~ of t~ans~ript to appellant's brief; , 
apper!an,t s b.nef to appellee's brief; and 
appel.,ee s bne~ to appellant's reply brief 

-Matenals submIssion to oral argument . 
-Ora! ~rgument to decision 
-DeCISIOn to mandate 

Seclectin
I
g and Implementing Techniques for 

ourt mprovement 

After a court has examined it 11 " 
existence, loci, a"nd severity of it~ ~~l~e ate b~yste?1 and ide.ntified the 
delay-reduction techniques This sel y fro em, It can begIn to select 
r~view?f proposed s;Jlution~ docume ~c J~n proc~ss should in.clude a 
dISCUssIOn with judges and oth - n e In treatIses and studIes, and 
where techniques have been tried e~s coufIt pershonnel in juri.sdictions 
court's Own goals expectations 'd we. as an onest appraIsal of the 

Pe h '. ,an envIronment 
. raps most Important Courts sh Id '. 

SImply no single program ~odel for r au reco~mze that there is 
most appellate courts. Even though :fo~~fPPhca?le to all or even 
lems of delay may be avaiIabl . or a e ~olutIOns to the prob
wi11 necessarily solve every co~r~'~ sIn1~e slolutIOn or set of solutions 
can be unsuccessful regardless ol~ ICU ar proble.ms.4 Any reform 
participating, when placed withi th e good IntentI~ns of all those 
Court system. Moreover any ~ e context of a partIcular appellate 

, re orm, no matter how carefully con-

4. For a f~r.ther discussion, see Geoff Galla liT' . . 
Court AdmlOlstration: A Critical Assessmen s, ne Conven~lOnal WIsdom of State 
System Journal 35 (Spring 1976) and C I ~ and a~ AlternatIve Approach," 2 Justice 
Reform," 5 Jl!stice System Joumat274 (Sprf::g 19~0: The Scope and Limits of Court 

I 
\ 
I 
I 

I 

I 
; 

I 

I 

" 

\ 



.. 
# 

/ ' .. . 

" 

, 

"-
82 Appellate Court Delay 

ceived, implemented, and administered, can be subverted by the 
single or collective actions of judicial system participants, especially 
the actions of the local bar. 

Evaluating Techniques 

The remaining components of an incremental appellate reform 
strategy are a rigorous evaluatiqn of the success or failure of the 
techniques, and an abandonment OJ;" modification of these techniques 
when necessary. There is a chronic need for a systematic examination 
of the success or failure of techniques, if serious progress is to be made 
toward dealingwith appellate court delay. Generally, those committed 
to appellate court reform need more reliable and precise information 
on the impact of delay-reduction "solutions." Though often eloquently 
stated, past arguments concerning the desirability and feasibility of 
certain techniques usually have been but expressions of faith and 
opinion rather than summaries of scientifically verified fact. There 
simply have not been rigorously conducted systematic evaluations, let 
alone experimental investigations, of the actual impact of proposed 
delay-reduction techniques. As a consequence, appellate court person
nel cannot be certain that proposed innovations have really produced 
the desired effects claimed by their advocates. 

There are broader questions that must also be studied for a complete 
understanding of the appellate process and its problems. Does delay 
detract from the quality of appellate justice, and if so, how? These 
questions have not been entertained in this study or addressed 
adequately elsewhere. Litigants' and attorneys' perceptions of appel
late delay also have not been adequately studied. In some instances, 
delay is undoubtedly advantageous for both. But whether the dis
advantages of delay to other lawyers and litigantG and to the system 
itself outweigh those advantages is a question yet unanswered. 

Finally, appellate judges' perceptions of delay have not been 
examined in sufficient detail. Many judges feel that the quality of 
justice may be diminished by an overemphasis on -lspeed. For example, 
rapid case processing may deny judges the opportunity to consider 
cases carefully and to write quality opinions. Whether or not their 
concerns are justified is simply unknown at this point. 

Answering the questions sketched out above and other related 
crucial questions will undoubtedly require more normative inquiry 
and detailed empirical investigation. Yet the added effort is justified 
simply because, as better information is obtained, " ... opinion in the 
sense of beliefs formed and held in absence of evidence will be reduced 
in quantity and importance. No longer will views generated in view of 
special situations be frozen into absolute standards and masquerade 
as eternal truths."5 

5. Dewey, op cit., p. 203. 
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Time Interval Distributions 

Statistics describing the distribution of cases for each step in the 
appellate process in each of the ten sample courts are presented and 
discussed in this appendix. . . 

While all of the descriptive statistics provide summar~ Infor.ma~IOn 
about the nature of distributions, each measure descnbes dIstnbu
tions in a slightly different way. For example, the first three m~asures 
of descriptive statistics included in each table-the me~n, ?1edIan, and 
mode-are all measures of central tendency or tYPIcalIty, and are 
associa ted with the general notion of "average." The arithmetic mean 
or average is probably the most widely understood and ~s~d measure 
of central tendency. It is simply the sum of all scores dIvIded by the 
number of scores. Because the mean can be affected by extreme scores, 
the median is usually also reported in descriptive tables. The median is 
the case at the exact midpoint of the distribution-the point or case 
where one-half of all the cases fall below and one-half above. Finally, 
the mode is simply the value that occurs most often in a distribution 
pattern. . . . . 

The variance and standard devIatIOn are addItIOnal measures that 
describe the distributions of data. Variance is the arithmetic mean of 
the squared deviations from the mean. (Whil~ t?~ con~ept of varia
bility is of great theoretical consequence to statIstIcIans, It IS u.se? he~e 
primarily to define standard deviation.) The standard devIat~on. IS 
merely the square root of variance. The size of the stand~rd devIatIOn 
is inversely proportional to the degree of data concentratIOn about the 
mean. Consequently, a large standard deviation indicates that data are 
widely spread and exhibit little central tendency. These two measures 
are often referred to as measures of dispersion, because, in contrast to 
measures of central tendency (which describe the typicality of data) 
these measures describe the heterogeneity of, or variation among, 
data. Measures of dispersion are particularly important in ir:sta.nces 
where data do not strongly group around a central value; they IndIcate 
that the measures of central tendency, the mean and median, are not 
representative. Thus, measures of dispersion and central tendency are 
complementary statistics, the latter describing wh~re the data are 
grouped, the former describing how wide~y ~ata are dIspersed around 
this point. For example, applying the 'pnn~Iple~ of .cen~ral tendency 
and dispersion to the total case proceSSIng tIme dIs~nb.utIOn presented 
in Table A-I, the statistics included in the table IndIcate that cases 
cluster closely around the 301-day average (mean) in ~he Nebraska 
Supreme Court, but are widely dispersed in the Flond~ c?urt, as 
evidenced by the relatively large 274-day standard deVIatIOn that 
accompanies the court's 332-day average. . 

The third set of statistics included in each table, the confIdence 
interval and the standard error, are measures that help determine how 
accurately the data from the sample of appellate cases reflect or 

----------------------------~--~~?-----
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represent the total caseload. Using information contained in TableA-l 
from the Nebraska court once again, we see that the .95 confidence 
interval statistic indicates a 95 percent probability that the actual 
mean for all cases (not just the sample) in Nebraska will fall within the 
approximate range of 292 and 311 days. In other words, if all the cases 
in the Nebraska Court during the sample years had been included in 
the data set, there is a 95 percent probability that the total case 
processing time mean would fall within this extremely narrow range 
of 292 to 311 days. 

Table A-5, which illustrates decision time in non-oral-argument 
cases, demonstrates how these statistics can be used to identify poor 
samples. Specifically, the 95 percent confidence interval for data from 
the Nebraska COl lrt indica tes a huge range of between 8.7 to 146.9 days 
and a large stand'.ard error of 33.1 days. Figures from the OhiQ Court of 
Appeals sampk-standard error equals 24.6; 95 percent confidence 
interval equ~is 27.9 to 131.2-also exemplify the utility of these two 
statistics for identifying a poor sample. Clearly, generalizations made 
from these two samples could be dangerously misleading. 

The final set of statistics contained in each table, the kurtosis and 
skewness, describe the shape of a graph or curve relative to the ideal 
bell-shaped curve. Both statistics indicate how closely the actual curve 
approximates a normal bell-shaped curve, i.e., the skewness indicates 
whether cases generally cluster to the right or left of the mean, while 
the kurtosis indicates the "peakness" of the curve. The skewness 
statistic has a value of zero when the distribution of cases approxi
mates a normal bell-shaped curve, while a positive value means that 
cases cluster to the left of the mean and a negative value indicates 
clustering to the right of the mean. A zero value for the kurtosis 
statistic indicates a normal distribution, a positive value a more 
"peaked" than normal curve, and a negative value a flatter than 
normal curve. For example, the skewness and kurtosis statistics pre
sented in Table A-I indicate that cases in the Nebraska court fall to the 
left of the mean (or take generally less processing time than would be 
expected, given a normal distribution) and that the curve is slightly 
more peaked than normal. 

I 
j 

\ 

\ 
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TABLE A-1 Total Case Processing Time 
Descriptive Statistics: 

.95 
Standard Standard Confidence Skew-

Error Deviation Variance Interval Kurtosis ness 

Court N Mean Median Mode 
9.5 191.5 36675.4 221.4 to 184.9 11.4 

Oregon, Court of Appeals (406) 240 210 167 258.8 

4.8 119.6 14323.7 291.7 to 1.8 .43 

Nebraska Supreme Court (603) 301 303 336 310.8 

14.9 274.0 75115.6 303.4 to 91.2 7.8 

Florida Court of Appeal, (337) 332 302 220 362.1 

First District 8.3 179.6 32279.9 353.4 to 1.1 .73 

'< Montana Supreme Court (463) 369 
.< 

355 405 386.3 

)< 8.3 166.4 27690.2 362.4 to .12 .25 

New Jersey Superior Court, (395) 378 384 320 395.3 

Appellate Division 11.1 211.1 44585.3 391.5 to -.73 -.44 

Ohio Court of Appeals, (358) 413 481 615 435.40 

Eighth District 7.5 193.8 37577.6 416.9 to 2.6 .98 

Colorado Court of Appeals (660) 431 418 489 446.6 

5.9 101.4 10297.6 472.6 to 2.2 -.53 

Virginia Supreme Court (288) 484 483 437 496.19 

14.8 272.6 74383.7 611.9 to 8.1 1.5 

Indiana Court of Appeals (338) 641 609 422 670.2 
\ 

14.3 252.1 63580.8 620.4 to .34 .37 

Illinois Appellate Court, (311 ) 648 628 602 694.5 

First District 

r 

<I .,. --------) ! 
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Court N 

Oregon Court of Appeals (361 ) 

Nebraska Supreme Court (390) 

Florida Court of Appeal, (333) 
First District 

Montana Supreme Court (459) 

New Jersey Superior Court, (319) 
Appellate Division 

Ohio Court of Appeals, (311 ) 
Eighth District 

Colorado Court of Appeals (688) 

Virginia Supreme Court* (349) 

Indiana Court of Appeals (386) 

Illinois Appellate Court, (360) 
First District 

TABLE A-2 
Descriptive Statistics: 

Mean Median Mode 

147 137 122 

204 189 159 

179 150 138 

222 193 83 

271 248 126 

169 142 325 

216 198 140 ' 

70 63 64 

280 258 211 

347 302 224 

*Statistics for time interval"petition granted to ~II appeal materials filed. " 
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Step 1, Lower Court Judgment To At Issue 

.95 
Standard Standard Confidence Skew-Error Deviation Variance Interval KUrtoSis ness 

2.8 54.3 2949.2 141.6 to 6.9 1.7 
152.9 

3.7 73.4 5390.1 197.5 to 11.4 2.3 
212.2 

11.5 210.7 44402.8 156.6 to 164.7 11.2 
202.0 

6.5 140.6 19789.1 209.2 to 1.5 1.1 
235.0 

8.6 153.6 23618.4 254.1 to .67 .88 
287.9 

5.8 103.1 10631.2 158.3 to 2.7 1.4 
181.3 

5.9 155.1 24066.5 205.2 to 79.5 6.1 
228.5 

2.6 49.9 2490.4 65.5 to 40.1 6.0 
76.0 

7.3 144.8 20968.9 265.6 to 5.1 1.6 
\ 294.6 

11.6 221.3 48996.7 324.9 to 1.1 .91 
370.7 

" 

n :t. 
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Court 
N 

" ~ Oregon Court of Appeals (335) , 

Nebraska Supreme Court (378) 

Florida Court of Appeal, 
First District (148) 

Montana Supreme Court (389) 

New Jersey Superior Court, 
Appellate Division 

(306) 

Ohio Court of Appeals, 
Eighth District 

(278) 

Colorado Court of Appeals (499) 

1 Virginia Supreme Court (287) I 
i 

" 

" 

I 

I Indiana Court of Appeals ( 27) 

Illinois Appellate Court, (204) 

g 

! 
First District 

I 
,1' 

I 
~ 

.-

' /~ ..... 

~ , 

- . -' 
.. 

TABLE A-3 
Descriptive Statistics: 

Mean Median Mode 

28 21 19 

79 68 133 

140 129 79 

81 72 71 

143 113 90 

263 265 183 

112 102 103 

122 113 45 

200 117 60 

158 145 98 

I 
I 
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,I 
" 

At Issue To Oral Argument :; 

.95 
" Standard Standard Confidence Skew- j; 

Error Deviation Variance Interval Kurtosis ness 

1.7 32.8 1079.8 25.1 to 74.7 7.0 
32.1 

,. 
4.0 78.3 6132.5 75.0 to 62.1 6.1 

87.8 

" 

5.4 66.0 4363.7 129.5 to 2.2 .97 
, 

151.0 

2.6 52.7 2786.7 75.7 to 17.6 3.0 
86.3 

6.1 106.8 11416.9 131.1 to 8.7 2.3 
155.2 

, 
I 

~ i 
" 6.6 111.1 12344.6 250.5 to .34 -.13 j' 
:l 

276.7 :j 
I' 

6.9 155.6 24235.5 98.8 to 419.2 19.6 !i 
126.2 \i It 

H 
112.8 to 2.4 1 .1 " 4.7 80.5 6491.6 ~ 131.5 I 42.9 219.7 48292.8 113.1 to 5.4 2.1 
287.0 

r 

\ 

6.4 92.2 8509.3 145.8 to 2.3 1.2 
171.3 
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.. 
TABLE A-4 

Descriptive Statistics: Step 3, Oral Argument To Decision 

Standard .95 
Standard Confidence Skew-Court N Mean Median Mode , , .:.- Error Deviation Variance Interval Kurtosis mess 

Oregon Court of Appeals (334) 24 17 0 , 
1.9 35.9 1290.3 20.2 to 24.9 3.9 

27.9 

Nebraska Supreme Court (383) 55 43 30 2.5 50.1 2513.3 50.8 to 64.6 6.5 
60.9 

Florida Court of Appeal, (144) 67 29 8 6.4 77.9 6075.4 54.2 to 3.1 1.7 First District 
79.9 

Montana Supreme Court (411 ) 66 54 28 2.7 55.7 3111.9 61.3 to 7.7 2.3 
72.1 

New Jersey Superior Court, (320) 36 15 14 6.1 110.0 12113.4 24.3 to 181.7 12.4 Appellate Division 
48.5 

Ohio Court of Appeals, (293) 61 43 85 4.4 75.4 5697.5 53.1 to 85.5 7.6 Eighth District 
70.4 

" Colorado Court of Appeals (507) 72 58 38 2.4 55.8 3115.4 67.6 to 7.3 2.1 
77.4 

Virginia Supreme Court (288) 64 51 51 2.5 43.7 1914.5 59.2 to 42.9 5.9 
69.4 

( 26) 103 55 15 23.0 .. '~ ...... Indiana Court of Appeals 117.5 13828.5 56.0 to 1 .1 1.5 
151.0 \ 

',.; Illinois Appellate Court, (197) 96 59 28 14.3 201.5 40637.4 '>. 68.4 to 136.3 10.8 First District 
125.1 

l ______ --
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... 
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J 

TABLE A-5 
Descriptive Statistics: 

Court N Mean Median Mode , 
Too few cases Oregon Court of Appeals 

Nebraska Supreme Court ( 21) 77 30 20 

J Florida Court of Appear, (175) 93 75 44 
r First District 

Montana Supreme Court ( 94) 124 77 28 
;:. 
, 

New Jersey Superior Court, ( 19) 81 95 0 
r 

Appellate Division 

Ohio Court of Appeals, ( 19) , 
Eighth District 

79 31 8 

Colorado Court of Appeals ( 59) 141 136 105 

134 98 Virginia Supreme Court ( 87) 180 
" 

Indiana Court of Appeals (313) 266 211 63 

Illinois Appellate Court, (276) 196 163 98 
First District 

1 .;.:. ~~ 
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Steps 2 & 3, Non-Ora) Cases, At Issue To Decision 

.95 Standard Standard 
Confidence 

Skew-
Error Deviation Variance Interval Kurtosis ness 

Too few cases 

33.1 151.8 23072.1 8.7 to 18.3 4.1 146.9 
5.3 70.3 4942.9 82.7 to 1.9 1.4 103.7 

14.4 140.3 19710.8 95.3 to 6.5 2.4 152.8 
15.7 68.6 4711.3 48.2 to -1.3 .26 114.4 
24.6 107.2 11497.9 27.9 to 5.6 2.3 131.2 
7.7 59.2 3511.5 126.1 to .9 .82 156.9 

13.2 123.1 15172.6 154.0 to 2.9 1.5 206.5 
10.6 189.1 35789.9 245.5 to .05 .83 287.6 
7.9 132.4 17535.7 180.9 to 2.3 1.3 212.3 
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Court N 

Oregon Court of Appeals (328) 

Nebraska Supreme Court (608) 

Florida Court of Appeal, (332) 
First District 

Montana Supreme Court (322) 

New Jersey Superior Court, 
Appellate Division 

Ohio Court of Appeals, (390) 
~ighth District 

Colorado Court of Appeals (541 ) 

Virginia Supreme Court (290) 

" 
Indiana Court of Appeals (328) 

Illinois Appellate Court, (422) 
First District 

TABLE A-6 
Descriptive Statistics: 

Mean Median Mode 

55 36 31 

25 21 21 

27 17 16 

19 12 0 

Not applicable. * 

17 11 11 

82 38 19 

18 18 0 

85 32 27 

112 82 77 

*Refer to page xvii. The decision serves as mandate. 

" 
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Step 4, Decision To Mandate 

Standard Standard .95 
Error Deviation Variance 

Confidence Skew-Interval KUrtosis ness 
2.8 52.3 2737.2 50.0 to 

61.4 
21.6 4.3 

i 
1.4 36.7 1353.2 22.0 to 343.0 16.4 

27.9 

3.0 54.6 2984.8 21.7 to 39.5 6.1 
33.5 

, 

I 
2.3 56.0 3146.3 15.1 to 196.9 12.5 

24.4 

Not app/icable.* 

1.7 34.4 1184.5 14.0 to 126.0 10.3 
20.9 

4.7 111.0 12333.5 72.9 to 14.3 3.4 
91.7 

'? 

1.7 29.1 848.3 15,2 to 101.5 8.7 
21.9 

6.7 123.0 15137.1 71.9 to 45.3 5.2 
98.7 

4.2 87.0 7585.2 104.3 to 12.3 2.8 
120.0 

\ 
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Delay Statistics 
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TABLE B-1 
Case Processing Time vs. Court Rules and ABA Standards: 

" 

% Cases 
% Cases Above Rule + 

Court N Court Rule Above Rule 30 days 
\ 

Oregon Court 
of Appeals (361) 150 days 38 20 

Nebraska 
Supreme Court (390) 130 days 92 75 

Florida Court 
of Appeal, (333) 145 days 53 37 
First District ' ' 

I; Montana 

~ Supreme Court (459) 144 days 68 58 
') 

" 

1 New Jersey 'I 

Superior Court, (319) 160 days 72 63 
Appellate Division 

Ohio Court 
of Appeals, . (311 ) 120 days 64 46 

) f 
Eighth District 

Colorado Court (688) 154 days 66 55 
of Appeals 

Virginia 
Supreme Court (349) 79 days· 9 5 

Indiana Court (386) 195 days 75 61 
of Appeals <'-. 

Illinois 
Appellate Court, (360) 177 days 79 72 
First District 

*Petition granted to all materials filed. 

i **These standards only measure time from the ordering of the record to at issue. 
~T For comparative purposes, 30 days were added to the ABA totals. 
~ 
''1 ,t -~ . .., 
" 

fJ )j 
" il 
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Ii 
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Step 1, Trial Judgment to at Issue 

% Cases % Cases % Cases 
Above Rule + Above Rule + Above Rule + 

60 days 90 days 120 days 

10 4 2 

50 32 19 

23 16 10 

47 40 30 

58 53 43 

44 25 20 

44 32 22 

3 2 

42 41 33 

64 57 51 

/,1 '"] 
~;~ j i!.'·:-· .. 
t"~ 

Days 
ABA·· 

Standards 

100 civil/ 
80 crim. 

100 civil/ 
80 crim. 

100 civil/ 
80 crim. 

100 civil/ 
80 crim. 

100 civil/ 
80 crim. 

100 civil/ 
80 crim. 

i 00 civil/ 
80 crim. 

Not Applicable 

100 civil/ 
80 crim. 

100 civil/ 
80 crim. 

;"-, :.::::::::=1 
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I 

% Cases 
Above ABA 
Standards 

93 
89 

99 
99 

78 
84 

81 
86 

92 
94 

77 . '.~ 

85 

75 
88 

96 
94, 

88 
91 

," 

4 
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TABLE B-2 
Case Processing Time vs. Court Rules and Hypothetical 

% Cases 
Court N Court Rule Above Rule 

Oregon Court of Appeals (269) Not Specified 8 
(90 days) 

Nebraska Supreme Court (451 ) Not Specified 93 
(90 days) 

Florida Court of Appeal, (220) 140 days 32 
First District 

Montana Supreme Court (293) Not Specified 46 
(90 days) 

New Jersey Superior Court, (325) 75 days 68 
Appellate Division 

Ohio Court of Appeals, (189) Not Specified 28 
Eighth District (90 days) 

Colorado Court of Appeals 
Not available from court 

Virginia Supreme Court 

Indiana Court of Appeals (385) Not Specified 88 
(90 days) 

illinoIs Appellate Court, Insufficient Data 
First District 

(90-day hypothetical standard applied to cOLrts that do not specify limits.) 

, 

/ 

, \ 
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Standards: Step lA, Lower Court Judgment to Transcript 

% Cases % Cases % Cases % Cases 
Above Rule + Above Rule + Above Rule + Above Rule + ij 30 days 60 clays 90 days 120 days 

2 1\ 0 0 I 

83 68 51 37 

22 15 12 10 

39 27 19 13 

49 40 32 28 

18 10 7 5 

Not available from court 

80 64 44 34 

Insufficient Data 
\ 

~ 
~ 

J 
1 
j 
j 
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\ 

! 
I 

I TABL::: 3-3 
Case Processing Time vs. Court Rules and ~A Standards: Step 1, Record Received to Appellant Brief 

% Cases % Cases % Cases Above Rule + Above Rule + Above Rule + 
Days % Cases 

30 days 60 days ABA Above ABA 90 days Standards Standards 

% Cases 
Court N Court Rule Above Rule 

I 
I 
! 

6 3 
"- 30 civil/ 53 

20 crim. 89 
82 43 13 30 civil! 96 

20 crim. 98 
20 10 4 30 civii/ 53 

20 crim. 77 
60 39 20 30 civil! 86 

Oregon Court of Appeals (171 ) 45 days 22 

Nebraska Supreme Court (410) 30 days* 96 

Florida Court of Appeal, (166) 30 days* 42 
First District 

Montana Supreme Court (399) 30 days 84 
20 crim. 90 

New Jersey Superior Court, Insufficient Data I nsufficient Data 

Appellate Division 

Ohio Court of Appeals, (304) 20 days 65 
Eighth District 

36 21 13 30 civil! 62 
20 crim. 74 

Colorado Court of Appeals (648) 40 days 76 24 30 civil/ 87 
47 29 

20 crim. 92 

Virginia Supreme Court (349) 40 days** 23 
12 8 

5 30 civil! 53 Indiana Court of Appeals (372) 30 days 45 13 28 

20 crim. 89 
56 49 30 civil/ 93 \ Illinois Appellate Court, (359) 35 days 88 ," 

70 

First District 20 crim. 96 

*30 days used for comparison; court rule does not specify time limit. 
··Petition granted to brief. 
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., 
TABLE B-4 

Case Processing Time vs. Court Rules and ABA Standards: Step 1 B, Appellant Brief to Appellee Brief 

'. % Cases % Cases % Cases Days % Cases 
% Cases Above Rule + Above Rule + Above Rule + ABA Above ABA 

Court N Court Rule Above Rule 30 days 60 days 90 days Standards Standards 

Oregon Court of Appeals (328) 30 days 54 
, 8 2 30 civil/ 64 

\: 20 crim. 97 

Nebraska Supreme Court (396) 30 days 65 26 3 30 civil/ 74 
20 crim. 92 

Florida Court of Appeal, (289) 20 days 68 22 7 2 30 civil/ 51 
First District 20 crim. 64 

" 50 23 12 ;1 Montana Supreme Court (409) 30 days 75 30 civil/ 82 
20 crim. 91 

New Jersey Superior Court, (316) 30 days 73 45 27 20 30 civil/ 
Appellate Division 20 crim. 92 

Ohio Court of Appeals, (293) 20 days 76 38 20 13 30 civil/ 61 
Eighth District 20 crim. 82 

, 
27 'i 

Colorado Court of Appeals (293) 30 days 66 8 2 " 30 civil/ 79 .'! 
20 crim. 86 

Virginia Supreme Court (346) 25 days 23 2 .005 .0028 Not Applicable , .; 

Indiana Court of Appeals (341 ) 30 days 67 25 12 7 30 civil/ 77 
20 crim. 96 

Illinois Appellate Court, (322) 35 days 82 64 40 24 30 civil/ 93 
\ 

First District 20 crim. ' 98 
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TABLE B-5 
Case Processing lime vs. Hypothetical Standard: 

.,. 

Hypothetical % Cases 
Court N Standard AbO\'8 Rule 

Oregon Court of Appeals (335) 60 days 7 

Nebraska Supreme Court (378) 60 days 56 

Florida Court of Appeal, (148) 60 days 91 
First District 

Montana Supreme Court (389) 60 days 65 

New Jersey Superior Court, (306) 6.0 days 81 
Appellate Division 

Ohio Court of Appeals, (278) 60 days 94 

·1 c. 
Eighth District 

Colorado Court of Appeals (499) 60 days 90 

, ' Virginia Supreme Court (287) 60 days' 71 

.) 
Indiana Court of Appeals ( 27) 60 days 88 

Illinois Appellate Court, (204) 60 days 90 
First Di strict 

,; 
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! 

Step 2, at Issue to Oral Argument 

% Cases 
Above Rule + 

30 days 

3 

35 

77 

33 

65 

92 

63 

61 

59 

75 

--=: 

% Cases 
Above Rule + 

60 days 

19 

55 

13 

46 

90 

29 

47 

48 

58 

% Cases 
Above Rule + 

90 days 

.3 

8 

39 

6 

37 

88 

11 

31 

44 

47 

% Cases 
Above Rule + 

120 days 

.15 

4 

22 

2 

26 

82 

3 

22 

30 

34 

I. 

cl 

\ 
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TABLE 8-6 
Case Processing Time vs. Court Rules and ABA Standards: Step 3, Oral Argument to Decision 

% Cases % Cases % Cases % Cases % Cases 
ABA Above ABA ABA Above ABA Above ABA + Above ABA + Above ABA + 

Court N Average* Average Maximum* Maximum 30 days 60 days 90 days 

Oregon Court of Appeals (334) 60 days 9 " 90 days 3 .5 

Nebraska Supreme Court (383) 60 days 31 90 days 9 5 2 2 

Florida Court of Appeal, (144) 30 days 49 60 days 34 28 19 15 
First District 

Montana Supreme Court (411 ) 60 days 45 90 days 20 12 7 4 

New Jersey Superior Court, (320) 30 days 33 60 days 11 8 3 2 
Appellate Division 

Ohio Court of Appeals, (293) 30 days 63 60 days 40 17 8 3 
Eighth District 

. Colorado Court of Appeals (506) 30 days 72 60 days 45 26 15 8 

Virginia Supreme Court (288) 60 days 26 90 days 6 4 2 
'. 

'J llidiana Court of Appeals ( 26) 30 days 69 60 days 46 35 27 16 

Illinois Appellate Court, (197) 30 days 81 60 days 49 28 
i 

17 12 
First District 

*Recommended time averages vary according to the size of the decisional unit. 
Standard 3.52(b)(4). \ 

-1, 
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TABLE B-7 
Case Processing Time vs. ABA Standards: Steps: 2 & 3, 

% Cases 
ABA Above ABA 

Court N Average Average 

Oregon Court of Appeals Insufficient Data 

Nebraska Supreme Court ( 21) 60 days 18 

Florida Court of Appeal, (175) 30 days 91 
First District 

Montana Supreme Court ( 94) 60 days 61 

New Jersey Superior Court, ( 19) 30 days 58 
Appellate Division 

Ohio Court of Appeals, I nsufficient Data 
Eighth District 

Colorado CaUl' J!:\ppeals ( 59) 30 days 98 

Virginia Supreme Court ( 87) 60 days 93 

Indiana Court of Appeals (313) 30 days 99 

Illinois Appellate Court, (271 ) 30 days 95 
First District 

f\l 
\ 
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•• 

Materials Received to Decision in Non-Ora!-Argument Cases 

% Case % Cases % Cases % Cases Above ABA Above ABA Above ABA ABA Above ABA Maximum + Maximum + Maximum + Maximum Maximum 30 days 60 days 90 days 

Insufficient Data 

90 days 18 10 5 5 

60 days 57 38 25 19 

90 days 43 33 24 17 

60 days 52 52 38 16 

Insufficient Data 

60 days 93 83 63 34 

90 days 78 57 45 41 

60 days 92 80 72 61 

60 days 91 83 68 57 

\ 
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TABLE B-8 
Case Processing Time vs. Hypothetical Standard: 

Hypothetical 
Court N Standard 

" 

Oregon Court of Appeals (328) 30 days 

Nebraska Supreme Court (608) 30 days 

Florida Court of Appeal, (332) 30 days 
First District 

Montana Supreme Court (567) 30 days 

New Jersey Superior Court, Not Applicable 
Appellate Division 

Ohio Court of Appeals, (390) 30 days 
Eighth District 

Colorado Court of Appeals (541 ) 30 days 

Virginia Supreme Court (290) 30 days 

Indiana Court of Appeals (328) 30 days 

Illinois Appellate Court, (422) 30 days 
First District 

. \ 

, .. 

I 
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.., 

Step 4, Decision to Mandate 

% Cases % Cases % Cases % Cases Above Above Above AboVE.! Standard + Standard + Standard + Standard 30 days 
; 

60 days 90 days I 
97 26 10 5 I 12 6 .3 

16 4 2 

10 4 2 

Not Applicable 

I 
I 

7 3 2 I 
I 
I 

56 40 31 18 

7 .01 .01 

54 35 28 22 

92 8? 39 29 

\ 
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TABLE C-1 
Summary: Correlation of Volume/Total lime 

Signifi- Signifi-
cance cance 

Total Time: Trial Judgment to Mandate r Level r Level 
s 

Filings 1975 with Mean Time .18 .30 -.01,1 .44 
Filings 1975 with Median Time .17 .31 -.00 .49 
Filings per Judge 1975 with Mean Time -.22 .26 -.42 .10 
Filings per Judge 1975 with Median Time -.24 .24 -.36 .14 

Filings 1976 with Mean Time -.10 .38 -.11 .37 
Filings 1976 with Median Time -.16 .32 -.08 .41 
Filings per Judge 1976 with Mean Time -.41 .11 -.48 .07 
Filings per Judge 1976 with Median Time -.45 .O~) -.44 .09 

, __ ,-
Correlation of Volume with Delay: S'unlmary 

Tables C-l through C-6 present Spearman's rank-or~er correlat~on 
coefficients (rs) and Pearson's product-moment.cOtrre~atIOns (r), whIch 
summarize the direction and strength of relationshIps among meas
ures of case volume, and case processing time ancil delay.1 

Statistics Used in the Analysis 

Spearman's rho (rs) is nonparamatic, i.e., it does not require that 
data are either normally distributed or interval level. Rather, rs merely 
requires that data can be rank-ordered or are ordinal in scale. It 
measures the extent to which one rank ordering corresponds to a 
second rank ordering. In this study the first set of rankings are 
measures of volume (e.g., absolute filings 1975 or 1976; filings per 
judge 1975 or 1976), while the second set are measures of elapsed case 
processing time and delay. Thus, rs varie~ between,l.OO .and -1.00, 
with 1.00 indicating that the two rankmgs are Identical, -1.00 
indicating that they are the exact opposite~ of each. othe~, and 0.00 
indicating that there is no positive or negative relatIOnshIp between 
the two orderings. 

1. For a thorough discussion of rand rs, see Hubert M. Blalock, Jr., Social Sta!istics 
(New York: McGraw·Hill, 1972), pp. 378-383, 415-:418, and Fre.d N. KeriInger, 
Foundations of Behalliorial Research (New York: Holt, Rmehart and Wmston, 1973), pp. 
69,145-146,202-213,294. " . 

oW 
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TABLE C-2 
Summary: Correlation of Volume/Materials-Preparation Time 

STEP 1: Trial Judament to 
Signifi- Signifi-
cance cance Materials Received r Level r Level s 

Elapsed Time 
Filings 1975 with Mean Time .04 .45 .22 .26 Filings 1975 with Median Time .07 .41 .19 .29 Filings 1976 with Mean Time -.15 .33 .15 .33 Filings 1976 with Median Time -.11 .37 .14 .34 
Filings per Judge 1975 with Mean Time -.45 .09 -.47 .08 
Filings per Judge 1975 with Median Time -.41 .11 -.44 .10 
Filings per Judge 1976 with Mean Time -.60 .03 -.52 .06 
Filings per Judge 1976 with Median Time -.55 .05 -.47 .08 

Percent Cases Exceeding Court Rules 
Filings 1975 -.13 .35 -.06 .42 Filings 1976 -.33 .17 -.10 .38 Filings per Judge 1975 -.66 .01 -.54 .05 Filings per Judge 1976 -.72 .01 -.57 .04 

Percent Cases Exceeding Rules + 60 Days 
Filings 1975 .20 .29 .17 .31 Filings 1976 -.05 .44 .10 .38 Filings per Judge 1975 -.42 .11 -.54 .05 Filings per Judge 1976 -.54 .05 -.60 .03 

Although there are no set mathematical criteria for labeling the 
strengths of rs, we followed the conventional standards used in social 
science literature. These standards classify .00 to .15 positive or 
negative as non-significant relationships, .16 to .29 positive or negative 
as weak rel~tions.hips, .30 to .45 positive.o.r negative as moderately 
strong relatIOnshIps, and .46 to 1.00 posItive or negative as strong 
relationships.2 

The Pearson correlation coefficient (r), similar to rs, is also used to 
measure the strength of relationships between two variables. Unlike 
:s, : requires interval-level variables, and the strength of relationship 
mdicates both the goodness of fit of a linear regression line to the data 

2. See. for exaIl!ple Robert y. Stover and Dennis R. Eckart, "A Systematic Comparison 
of PublIc Def~naers and Pnvate Attorneys," 3 American Journal of Criminal Law 265 
VVinter,1975. ' 
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TABLE C-3 
Summary: Correlation of Volume/Waiting Time, 

STEP 2: Materials to Oral Argument 

Elapsed Time 
Filings 1975 with Mea n Time 
Filings 1975 with Median Time 
Filings 1976 with Mean Time 
Filings 1976 with Median Time 
Filings per Judge 1975 with Mean Time 
Filings per Judge 1975 with Median Time 
Filings per Judge 1976 with Mean Time 
Filings per Judge 1976 with Median Time 

Percent Cases Exceeding 60 Days 
Filings 1975 
Filings 1976 
Filings per Judge 1975 
Filings per Judge 1976 

Percent Cases Exceeding 90 Days 
Filings 1975 
Filings 1976 
Filings per Judge 1975 
Filings per Judge 1976 

Percent Cases Exceeding 120 Days 
Filings 1975 
Filings 1976 
Filings per Judge 1975 
Filings per Judge 1976 

Signifi
cance 

r Level 
s 

.51 .06 

.60 .03 

.24 .24 

.35 .115 

.18 .30 

.36 .14 
-.04 .45 
.11 .37 

.47 .08 

.29 .20 

.38 .13 

.21 .35 

.69 .01 

.50 .07 

.55 .13 

.35 .15 

.55 .05 

.30 .198 

.40 .12 

.16 .32 

Signifi
cance 

r Level 

.18 .30 

.21 .28 
.13 .35 
.14 .34 
.17 .31 
.32 .18 
.07 .41 
.20 .28 

.13 .35 

.07 .42 
-.07 .41 
-:i 6 .32 

.30 .19 

.23 .25 

.23 .25 

.13 .36 

.32 .17 

.26 .23 

.38 .13 

.27 .22 

and the proplJrtion of variance in one variable explained by the other 
(when r is squared). Moreover, the values of r generally will be slightly 
lower than the values of rs. 

In order to satisfy numerous statistics-based considerations, both r 
and rs were used in this analysis. For example, arguments can be made 
that both measures of absolute volume and volume per judge form 
interval scales, and hence r would be the appropriate statistic to use. 
One could also argue that absolute filings and filings per judge are only 
approximations of workload (that 5 filings in court X do not equal 5 

, 
=;l:t=:-:----~ 
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TABLE C-4 
Summary: Correlation of Volurne/Decision TIme 

Signifi- Signifi-

STEP 2: Materials to Oral Argument 
cance cance 

r Level r Level 
s 

Elapsed Time 
Filings 1975 with Mean Time -.22 .26 -.42 .11 
Filings 1975 with Median Time -.34 .16 -.63 .02 
Filings 1976 with Mean Time -.35 .15 -.48 .08 
Filings 1976 with Median Time -.57 .04 -.69 .01 
Filings per Judge 1975 with Mean Time -.41 .11 -.50 .07 
Filings per Judge 1975 with Median Time -.56 .04 -.66 .01 

11 , I ! I Ii 
!f 
i I 
\ I 
II 
II 

fl 

1/ .. 
~ 
r ~ 
~ 
! 
1 

11 II 
I , 
t 

Filings per Judge 1976 with Mean Time -.53 .05 ',.54 .05 
Filings per Judge 1976 with Median Time -.67 .01 -.71 .01 

Percent Cases Exceeding ABA Average 
Filings 1975 .15 .33 -.17 .31 
Filings 1976 .30 .19 -.25 .23 
Filings per Judge 1975 .40 .12 -.36 .14 
Filings per Judge 1976 .16 .32 -.44 .09 

Percent Cases Exceeding ABA Maximum 
Filings 1975 .13 .35 -.19 .29 
Filings 1976 -.09 .40 -.26 .23 
Filings per Judge 1975 -.21 .27 -.22 .26 
Filings per Judge 1976 -.38 .13 -.28 .21 

Percent Cases Exceeding ABA Maximum 
+ 30 Days 

Filings 1975 .07 .41 -.19 .29 \ 

Filings 1976 -.10 .38 -.23 .25 
Filings per Judge 1975 -.23 .25 -.20 .28 
Filings per Judge 1976 -.41 .11 -.24 .25 

.. 
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TABLE C-5 
Summary: Correlation of Decision TIme/ 

Non-Oral-Argument Cases 
~ 

Signifi- Signifi-
cance CCince 

STEPS 2 & 3: Materials to Decision r Level r Level 
s 

Elapsed Time 
-.30 .20 Filings 1975 with Mean Time -.05 .45 

Filings 1975 with Median Time .11 .38 -.05 .44 
Filings 1976 with Mean Time -.08 .41 -.32 .19 
Filings 1976 with Median Time .05 .45 -.06 .43 
Filings per Judge 1975 with Mean Time -.26 .24 -.46 .10 
Filings per Judge 1975 with Median Time -.28 .23 -.40 .14 
Filings per Judge 1976 with Mean Time ··,41 .13 -.45 .11 
Filings per Judge 1976 with Median Time -.41 .13 -.38 .15 

filings in court Y; and that consequently the sample courts' caseloads 
can be only roughly ordered or formed in ordinal scale. In any event, 
both statistics are supplied for readers to examine. 

A second statistic (derived from Student's t with N-2 degrees of 
freedom from the computed quantity) appears under the "significance 
level" category accompanying each correlation reported in Tables C-1 
through C-6.:i This statistic indicates the probability that the relation
ship summarized by the r or rs is due to sampling error. An 
accompanying .05 significance level value indicates that the-relation
ship summarized by r or rs has one-twentieth of a chance of being 
attributable to sampling error. A value of .01 indicates that the 
possibility of the relationship being attributable to sampling error is 
one in a hundred. Because the correlations presented in Tables C-1 
through C-6 are based on data from a relatively small sample of only 
ten courts, the significance level statistics will tend to be large, unless 
strong relationships exist. From a practical standpoint, this indicates 
that caution should be exerci~,:d when interpreting the correlations, 
i.e., the results should not be over-generalized. 

Correlation Results 

Correlations presented in Tables C-1 through C-6 indicate that 
when rs is computed, it makes little difference whether each court's 

3. See Norman Nieet al., Staastical Package/or the Social Sciences (New York: McGraw
Hill, 1975), pp. 267-271, 281, for a more complete discussion of Student's t. 
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TABLE C-6 
Summary: Correlation of Volume/Post-decision Time 

case processing time average or its median is used for rank-ordering. 
Both measures lead to approximately the same results. For example, 
as indicated by the first two correlations in Table C-1 (when the 
relationship between 1975 filings and case processing time is exam
ined), if the mean is used as the measure of time, rs=.18, while if the 
median is used, rs=.17. The same general pattern of relative uni
formity between results based on either the mean or the median is also 
apparent for the r statistics. Thus the findings reported in Chapter 4, 
which are based on using mean case processing time, would be 
essentially the same if the median had been reported. 

Although generally there is little disparity between results when r 
as opposed to rs is used (Le., relationships that emerged when rs was 
used do not disappear when r is used), there are a few noteworthy 
inconsistencies. Specifically, data presented in Table C-3 reveai 
considerable disparity among the magnitudes of rs and r. Generally, 
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the rs statistics indicate moderate or even strong positive relation
ships between absolute case volume (filings) and case processing time 
attributable to Step 2 of the appellate process, yet the r statistics 
indicate weak or no significant positive relationships. While we cannot 
be certain, these disparities probably are due to the fact that rs is based 
on a simple rank order, and consequently cannot fully capture the 
considerable magnitude of differences in case filings among the 
sample courts. The second statistics, r, on the other hand are interval 
based and hence would more fully reflc:::t the magnitudes of differ-' 
ences in filings among the sample courls. \ 
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Case-Characteristics Breakdovms 

The format used in Table D-l and all other tables in this appendix is 
slightly different from that of Table 4-3 (see page 43). Table D-l 
presents the means and standard deviations for only the upper and 
lower extremes of case-characteristics categories. This simplified 
format was adopted for readability. If means, standard deviations, and 
n urn bers of cases for all of the case ca tegories, for all ten sam pIe courts, 
were included in a single table, the table would be both too long and 
needlessly complex. For example, criminal and civil cases were 
classified under 38 distinct categories (20 criminal and 18 civil). If all 
the sample courts were included, the table would report a minimum of 
1,140 (38 means, 38 standard deviations, and 38 "n's" per court) and 
require at least nine pages to present. See Volume and Delay in 
Appellate Courts: Some Prelimina1'y Findings From a National Study, 
by Steven Weller, John A. Martin, and Elizabeth A. Prescott (Wil
liamsburg, Va.: National Center for State Courts, 1980), pages 72-133 
and Appendix Tables A-I to A-53, for a complete version of Table D-l 
and all other case-characteristics tables included in this appendix. The 
statistical analy'sis of differences among case categories reported in 
Chapter 4 was, of course, based on all the categories included in the 
variable, not just the extreme categories. 
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TABLE 0-1 
Total Case Processing Time Variation: 

Criminal and Civil 

Upper Extreme 
Jurisdiction N Mean S.D. 

Lower Extreme Significance 
N Mean S.D. Level 

Criminal Subject Matter 

Manslaughter Burglary 
Indiana Court 
of Appeals ( 4) 962 days 462 (32) 505 days 148 .05 

Illinois Murder" Criminal Trespass 
Appellate 
Court, First 
District ( 6) 817 days 271 ( 2) 259 days 23 .01 

(Eight remaining courts: no statistically discernible differences between categories.) 

Civil Subject Matter 

Florida Court 
of Appeal, 
First District 

Ohio Court 
of Appeals, 
Eighth District 

Indiana Court 
of Appeals 

Montana 
Supreme Court 

Colorado Court 
of Appeals 

Oregon Court 
of Appeals 

Taxes 

(5) 787 days 975 

Other 
Administrative Law 

(8) 499 days 151 

Non-Auto Injury 

(13) 764 days 284 

Election Disputes 

1 ) 1 078 days 0 

Auto Injury 

(20) 504 days 211 

Zoning 

( 4) 453 days 152 

Other 
Administrative Law 

(18) 263 days 181 

Landlord-Tenant 

(3) 335 days 381 

Election Disputes 

(3) 326 days 260 

Landlord-Tenant 

( 1) 271 days 0 

Workmen's 
Compensation 

:01 

.01 

.05 

,01 

(2~) 256 days 100 .001 

Other 
Domestic Relations 

(15) 201 days 123 .001 

(Four remaining courts: no statistically discernible differences among categories.) 

\ 
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TABLE 0-2 
i 

Total Case Processing Time Variation: 
J 'Primary Issue Raised on Appeal 

1 Upper Extreme Lower Extreme Significance 
Ju risdiction N Mean S.D. N Mean S.D. Level 

I Criminal Subject Matter 

\ 

1 
Insufficient Excessive Fine 
Evidence or Sentence 

1 
New Jersey 
Superior Court, 

i 
Appellate 

472 days 125 ( 3) 325 days 155 .01 Division (29) 

Erroneous Jury 
Rights Violation 

1 

Instructions 
,';.: Nebraska I 

Supreme 
Court ( 6) 403 days 70 ( 6) 272 days 126 .001 

Unconstitutional 
Erroneous Jury Statute 

Instructions or Ordinance 
Montana 

TABLE 0-3 
Total Case Processing Time Variation: 
Number of Issues and Subject Matters 

No. Civil No. Criminal No. Issues No. Issues Subjects Subjects Appellant Appell·se Jurisdiction N r N r N r N r s s s s 

Oregon Court 
of Appeals (229) -.05 (167) .11 (326) .09 (403) .06 

Nebraska 
Supreme Court (324) -.02 (278) .04 (406) .18 ( 31) -.06 

Florida Court 
of Appeal, 
First District (161 ) -.09 (151 ) .07 (220) .05 (317) .09 

Montana 
Supreme Court (362) .03 ( 82) .03 (348) .24 (452) -.01 

New Jersey 
Superior Court, 
Appellate Division (230) -.00 (141 ) .07 (378) -.20 (378) -.06 

Supreme 
465 days 125 ( 5) 258 days 198 .001 ' 1, Court ( 9) , 

I , ~; 
U nco nstituti ona I 

Ohio Court 
of Appeals, 
Eighth District (162) -.02 (132) -.03 (232) .05 ( 89) .22 

Erroneous Jury Money 
.);' Instructions Judgment 
" Colorado Court r ',' 

Colorado Court 
of Appeals (444) .11 (168) .03 (553) .08 (567) -.13 

of Appeals (29) 560 days 148 (33) 384 days 128 .05 Virginia 

(Six remaining courts: no statistically discernible differences aml-ng calegodes.) 
Supreme Court (264) -.04 (108) .10 (276) .09 (269) .09 

Indiana Court 
of Appeals (174) .08 (167) .03 (323) .14 (336) .09 \ 

Illinois 
Appellate Court, 

r. r First District (133) .00 (170) .15 (287) .23 (303) .01 

I , ,; 

... 
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TABLE 0-4 
Total Case Processing lime Variation: 

Type of Utigant 
" 

Upper Extreme Lower Extreme Significance 
Jurisdiction N Mean S.D. N Mean S.D. Level 

Appellant Type 

Government Agency Interest Group 
New Jersey 
Superior Court, 
Appellate 
Division ( 3) 622 days 213 ( 8) 269 days 144 .05 

Jurisdiction 
Upper Extreme Lower Extreme Significance N Mean S.D. N Mean S.D. Level 

Appellee Type 

The State 
Other Not 

Montana 
Easily Classified 

'. 
Supreme Court ( 80) 438 days 187 3) 237 days 208 .01 

Colorado Court 
The State Government Agencies 

of Appeals (185) 514 days 190 ( 66) 306 days 150 .001 

Oregon Court 
Multiple Individuals Business 

I 
I 

I 
j 

I 

I 
The State Government Agency 

of Appeals ( 2) 414 days 58 ( 12) 183 days 78 .01 
Florida Court 
of Appeal, 
First District 6) 752 days 877 11 ) 318 days 152 .01 

(Four remaining courts: no statistically significant differences among categories.) 

Municipalities Interest Group 
Ohio Court 
of Appeals, 

, , Eighth District ( 46) 535 days 159 2) 290 days 136 .001 

Government Agency The State 
Nebraska 
Supreme 

/ Court ( 13) 388 days 105 ( 10) 226 days 123 .001 

.) The State Individual 
Oregon CoLirt 
of Appeals ( 25) 370 days 646 (345) 226 days 101 .01 

(Five remaining courts: no statistically significant differences among categories.) 
\ 

Appellee Type 

Multiple Individuals Government Agency 
Indiana Court 
of Appeals ( 20) 818 days 322 11 ) 513 days 372 .05 

Multiple Individuals Municipalities 
Illinois 'i 

Appellate Court, 1 
First District 17) 695 days 236 5) 538 days 86 .05 ,j 

Other Not 

1 Easily Classified The State 
Nebraska 
Supreme Court 8) 446 days 250 (267) 261 days 94 .001 

:1 
" 

. ' 
(continued on next page) j 
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TABLE 0-5 
Total Case Processing TIme Variation: 

Type of Attorney 

Upper Extreme Lower Extreme Significance 
Jurisdiction N Mean S.D. N Mean S.D. Level 

Appellant Attorney 

New Jersey 
Superior Court, 
Appellate 

Public Defender 

Division (1 01 ) 423 days 183 

Florida Court 
of Appeal, 
First District 

Ohio Court 
of Appeals, 
Eighth District 

Nebraska 
Supreme Court 

Colorado Court 
of Appeals 

Oregon Court 
of Appeals 

Attorney General 

~ 

6) 712 days 895 

Municipal Corp. 
Counsel 

( 40) 552 days 139 

Attorney General 

( 12) 363 days 128 

Public Defender 

(111 ) 540 days 175 

Attorney General 

( 29) 348 days 604 

Pro Se 

(4) 229 days 196 

Pro Se 

(18) 225 days 122 

Attorney General 

( 5) 314 days 200 

District Attorney 

( 9) 219 days 120 

Pro Se 

(13) 288 days 137 

Pro Se 

( 6) 185 days 110 

.05 

.01 

.001 

.001 

.001 

.05 

(Four remaining courts: no statistically significant differences between categories.) 

Appellee Attorney 

Public Defender Pro Se 
Illinois 
Appellate Court, 
First District ( 2) 1049 days 38 ( 2) 394 days 52 .01 

Municipal Corp. 
Counsel Public Defender 

Nebraska 
Supreme Court ( 25) 376 days 118 ( 4) 159 days 156 .001 

(continued on next page) 
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Jurisdiction 

Montana 
Supreme Court 

Colorado Court 
of Appeals 
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Upper Extreme 
N Mean S.D. 

Lower Extreme Significance 
N Mean S.D. Level 

Appellee Attorney 

Public Defender 

2) 496 days 482 

District Attorney 

(16) 543 days 216 

Attorney General 

(36) 269 days 156 

Legal Aid 

( 2) 210 days 282 

.05 

.05 

(Six remaining courts: no statistically significant differences between categories.) 
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TABLE 0-6 
Total Case Processing lime Variation: 

Number of Parties Per Case 

Total No. Total No. 

Jurisdiction of Appellants of Appellees 

N r N 's s 

Oregon Court of Appeals (383) .08 (229) -.05 

Nebraska Supreme Court (598) .14 (597) -.29 

Florida Court of Appeal, 
First District (335) .09 (333) -.16 

Montana Supreme Court (431 ) -.03 (423) .13 

New Jersey Superior Court, 
Appellate Division (395) -.12 (394) .05 

Ohio Court of Appeals, 
Eighth District (358) .22 (356) .08 

Colorado Court of Appeals (654) .02 (654) .21 

Virginia Supreme Court (284) .05 (282) -.03 

Indiana Court of Appeals (322) .08 (315) -.06 

,) 

Illinois Appellate Court, 
First District (303) .06 (305) .12 

-----------

, 
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• 
TABLE 0-7 

Total Case Processing lime Variation: 
Number of lime Extensions 

Jurisdiction Total No. of Motions 
N , 

s 

Oregon Court of Appeals (406) .36 I 
I 

NebraGka Supreme Court (531 ) .30 I 

I 
Florida Court of Appeal, First District (337) .36 

Montana Supreme Court (463) .57 

New Jersey Superior Court. Appellate Division Not Available 

Ohio Court of AppealS, Eiohth District (353) .35 

Colorado Court of Appeals (642) .58 

Virginia Supreme Court (281 ) .31 

Indiana Court of Appeals (338) .26 

Illinois Appellate Court, First District (311 ) .53 

\ 
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TABLE 0-8 
Total Case Processing Time Variation: 

Characteristics of the Opinion 

Jurisdiction 

Oregon Court 
of Appeals 

Nebraska 
Supreme Court 

florida Court 
of Appeal, 

Length of 
Majority 
Opinion 

N Correlation 

(191 ) .37 

(385) .34 

First Distict (291 ) .23 

Montana 
Supreme Court (435) 

New Jersey 
Superior Court, 
Appellate Division 

Ohio Court 
of Appeals, 

.39 

Eighth District (209) .32 

Colorado Court 
of Appeals (533) .31 

Virginia 
Supreme Court (282) .28 

Indiana Court 
of Appeals (318) .22 

Illinois 
Appellate Court, 
First District (249) .36 

Concurring vs. 
No Concurring 

Opinions 
N Correlation 

(235) .05 

(389) .13 

(320) -.11 

(445) .18 

Not Available 

(204) .01 

(556) .04 

(282) .01 

(334) .02 

(295) .03 

Dissenting vs. 
No Dissenting 

Opinions 
N Correlation 

(235) .15 

(392) .14 

(321 ) .11 

(448) .13 

(206) .03 

(556) .05 

(282) .02 

(336) .06 

(294) .05 

------_ .. ---
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138 Appellate Court Delay 

Name _______________ _ 

COURT RECORD DATA 

1. Name of Court 

2. Docket number in this Court ____________________ _ 

3. Short title of case in this Court _____________ _ 

4. Names of Principal Parties 
(a) Name of appellant (or, if not an appeal, name of party asking court to 

consider the matter) ___________________ _ 

(1) Plaintiff below (if applicable) 
(2) Defendant below (if applicable) 

(b) Name of appellee (or, if not an appeal, name of party in position of 
defendant or respondent) ______________ _ 

(1) Plaintiff below (if applicable) 
(2) Defendant below (if applicable) 

(c) Name and status (with respect to this case) of any uiher principal parties 
to the case 

(1) ____________________________________ __ 

(2) 
(3) (4) ___________________________________ __ 

(d) Was there a cross appeal? 
(1) Yes (2) No 

(e) Were there any intervenors? 
(1) Yes (2) No (3) If yes, how many? __ _ 

(f) Were any amicus curiae briefs filed? 
(1) Yes (2) No (3) If yes, how many? __ _ 

(g) Was this case consolidated with any other cases pending before the 
court? 

(1) Yes (2) No (3) If yes, how many? ___ _ 

5. Attorneys 
(a) Name of attorney for appellant (or other party listed in answer to 4(a) 

above) ___________________ . _____ __ 

Check one: 
____ (1) Private Counsel 
____ (2) Attorney General 
____ (3) Dis(rict Attorney 

_____ (4) Municipal Corp. Counsel 
_____ (5) Public Defender 
_____ (6) Legal Aid 
___ (7) Other 

(b) Name of attorney for appellee (or other party listed in answer to 4(b) 
above) 

Check one: 
____ (1) Private Counsel 
___ (2) Attorney General 
___ (3) District Attorney 

(4) Municipal Corp. Counsel 
____ (5) Public Defender 
___ (6) Legal Aid 
___ (7) Other 
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6. Source of Case (check one) 
(a) Appeal from final judgment of trial court 

(1) Name of Trial Court ___________ _ 
(2) Trial Court Docket Number _________ _ 

(b) Interlocutory appeal from trial court order 
(1) Name of Trial Court ___________ _ 

(c) Review of administrative agency order 
(1) Name of Agency ____________ _ 

(d) Original Jurisdiction (Type 
(e) Other (Specify _____________ _ 

7. Type of Jurisdiction 
(a) Mandatory (b) ___ Discretionary 

8. Category of Case 
(a) Criminal 

(1) ___ Direct appeal from conviction-adult 
(2) Direct appeal from judgment-juvenile 

delinquency 
(3) ___ Collateral attack (post-conviction remedy 

proceeding) 
(b) ___ Non-criminal 

9. Civil Cases-Disposition 
(a) Method of disposition 

(1) Dismissal of Complaint or Petition 
(2) Summary judgment for Appellant 
(3) Summary judgment for Appellee 
(4) Judgment at trial for Appellant 
(5) Judgment at trial court Appellee 
(6) Other (Specify 

(b) Relief at issue in forum below (check all that apply) 
(1) Money judgment 
(2) Specific performance 
(3) Injunction 
(4) Other (Specify 

10. Criminal Cases-Disposition 
(a) Method of disposition below 

(1) Dismissal of charges 
(2) Guilty plea 
(3) Verdict of not guilty at trial 
(4) Verdict of guilty at trial 
(5) Judgment in post-conviction remedy proceeding 

(Specify type ____________ _ 
___ (a) Relief granted 
___ (b) Relief denied 

(6) Other (Specify ) 
(b) Sentence, if judgment below was plea of guilty or verdict of guilty after 

trial. 
(1) ___ Defendant fined (Amount: $ __ _ 
(2) Defendant imprisoned (Term: _______ _ 
(3) Defendant given probation 
(4) Other (Specify 

\ 
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11. Is this case on appeal from a judgment after a jury trial? 
(a) Yes (b) No __ _ 

12. If the case is a criminal case, was defendant incarcerated during 
appellate court proceedings? 
(a) Yes (b) No __ _ 

13. Civil Cases-Subject Matter of Case (check all that apply) 
(a) Administrative Law Cases 

(1) Liquor 
(2) Motor Vehicle 
(3) Workmen's Compensation 
(4) Elections 
(5) Taxes (Specify type __________ _ 
(6) ___ Other(Specify ___________ _ 

(b) ___ Other Civil Cases 
(1) ___ Commercial transactions (including contract but not 

including property) 
(2) ___ Property 

(a) Landlord· tenant 
(b) ___ Other property case not involving 

administrative agency 
(3) ___ Domestic relations 

(a) Child custody or support 
(b) Juvenile (except juvenile delinquency) 
(c) Other domestic relations 

(4) ___ Injury to persons or property 
(a) Auto 
(b) Other 

(5) ___ Labor relations (including public employees) 
(6) Other (Specify 

14. Criminal Cases-Offense Involved (check all that apply) 
(a) First degree murder (g) Arson 
(b) Second degree murder (h) Criminal trespass 
(c) Rape or other sexual (i) Sale or possession of 

assault narcotics 
(d) Robbery (j) Drunkenness 
(e) Assault (k) Disorderly conduct 
(f) Fraud or embezzlement (I) Traffic 

(m) Juvenile delinquency (Specify offense(s) ------

(n) Other (Specify _____________ _ 

15. Were any of the following issues raised as grounds for appeal? 
(check all that apply) 

(1) Misconduct of judge or attorney at trial 
(2) Evidence insufficient to support verdict 
(3) Erroneous ruling admitting or excluding 

evidence 
(4) Erroneous instructions to jury 
(5) Excessive money judgment (civil cases) 

By APrel- On Cross 
lant(s) Appeal 

, 

, 

(6) Insuffic!ent .money judgment (civil cases) 
(7) Exc~sslve fine or sentence (criminal cases) 
(8) Denial of a person's constitutional rights 
(9) Erroneous interpretation of law 

(10) Statute / ordinance unconstitutional 

16. Length of Briefs 

Appendix E 141 

(a) Appellant's: - __ pages (c) Appellant's reply: - __ pages 
(b) Appellee's: pages (d) Other (longest): pages 

17. Disposition 
(a) --- V?lunt~ry dismissal or vvithdrawal by appellant or by joint 

stipulation 
(b) Dismissal on motion of appellee 
(c) Dismissal on court's own motion 
(d) Discretionary review denied 
(e) Affirmed 
(f) Reversed 
(g) Other (Specify _____________ _ 

18. Opinion(s) 
(a) Majority opinion 

(1) Name of author _______________ _ 
(2) No. of pages: __ _ 

(b) Were there any concurring opinions? 
(1) Yes (Number ) (2) No 

(c) Were there any dissenting opinions? 
(1) Yes (Number ) (2) No 

(d) Was or were the opinion(s) published? 
(1) Published (2) Unpublished 

19. Time Lapse Data 
(a) Basic steps (enter dates) 

(1) Judgment or order being appealed 
(2a) If non-discretionary case: 

(a) Initi~tionf of. appe.al or proceeding 
(2b) If exerc.,~e 0, discretionary power to review: 

(a) Petition for review filed 
(b) Brief in support of petition filed 
(c) Brief in opposition to petition filed 
(d) Petition for review granted / denied 

(3) Trial court record received 
(4) Trial transcript ordered 
(5) Trial transcript received 
(6) Appellant's main brief filed 
(7) Appellee's main brief filed 
(8) Appellant's reply brief filed 
(9) Other briefs filed (last one) 

(10) Oral argument 
(11) Decision announced 
(12) Petition for rehearing filed 
(13) Petition for rehearing decided 
(14) Issuance of mandate 

Date 

\ 
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(b) Other steps 
(1) Was there a central staff review? 

Yes No ____ __ 
If yes, date sent to staff 
Date review completed 

(2) Was there a prehearing settlement? 
Yes No ____ __ 
If yes, date of conference 

(3) Other significant steps 

20. Length of Trial Court Transcript: (pages) 

21. Motions 

(a) Moving party Date: 
Subject 
Decided by: 

(h) Moving party ... 
Subject Date: 

Decided by: I Disposition 
Date: [ (i) Moving party 
Date: i 

Subject I 
! Decided by: 

! Disposition 
Date: 

" 22. Notes and Comments 

~ l 
I 
i 

I 
Disposition Date: I 

(b) Moving party Date: 
Subject 
Decided by: 
Disposition Date: 

r 

(c) Moving party Date: 
Subject 
Decided by: 
Disposition Date: 

(d) Moving party Date: 
Subject 
Decided by: 
Disposition Date: 

(e) Moving party Date: 
Subject 
Decided by: 
Disposition Date: 

(f) Moving party Date: 
Subject 
Decided by: 
Disposition Date: 

(g) Moving party Date: , ... 
Subject 
Decided by: 

.... 

Disposition Date: j ... 
,1 
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Reducing Delay in Go'vernment Institutions 
Commenison 

Appellate Court Delay 

Professor Anne N. Costain 
Department 0/ Political Science, U1liversity o/Colorado 

The study of volume and delay in the appe~late courts by John 
Martin and Elizabeth Prescott has systematIcally and car~ful1y 
presented a body of data that ~~allenge~ m~ny of our most chens~ed 
notions of how to speed up decIsIOn makm~ m goveFnmental orgamza
tions. First, it raises questions about a major premise of much wo!k on 
delay namely that delay is caused when the volume of work m an 
orga~ization b'egins to exc~ed ,t~e capability ~f existing personnel to 
handle it effectively. In a JudIcIal con~ext thIS ~~ggests t~a~ as the 
caseload of each judge rises, at some pomt the abIlIty of the J::i llge and 
his staff to process these cases will be exceeded and delay wIll re~ult. 
From this simple definition of delay has followed an equally straIght
forward solution to it. Hire more personnel to handle the larger vol~me 
of work. This solutIOn is not unique to ~he cour.t system, but IS a 
common response to delay in bureaucratIc agencIes, ~o~gress, a~d 
even the White House staff, In this br~ad context, the fmdmgs of thIS 
study-that delay in appellate courts IS ~ot t?tally dep,endent ,upon a 
heavy volume of work and is not remedIed sImply by mcr~a~mg the 
number of personnel-are particularly important and surpns:ng .. 

In examining what this means for government or~amzatIOns 
gener" lly it is useful first to consider the extent and senousness of 
delay des~ribed in the current study, Is it possible th~t the standard 
answers do not apply because there is not really a senous problem of 
delay in the courts studied? . 

The measures of delay presented by Martin and Prescott leave l~ttle 
doub't that by all available standards, including those of the Amenca,n 
Bar Association (ABA) and of the appellate courts themselves, there IS 
considerable delay in the appellate courts. ,II; the four stages of 
appellate court activity looked at-the predecIsIO,n 'phase; th.e perfec
tion of the appeal to oral argument stage; the decIsIOn phase, ~nd the 
post-decision phase-a large number of courts were consIstently 
slower than either their internal standards or the ABA standards 

recommend. .. 'bl th t d 
How serious is this for the judicial process? Is It POSSI e a spee . 

is less a priority for appellate courts t~an for other branches ?f 
government? Does the work of appellate Judges who are engaged m 
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correcting errors made by lower courts and establishing precedents to 
guide future decisions demand more flexibility in timing than the 
d..:dsions of politicians or bureaucrats? It is difficult 1:0 argue that this 
is the case-that delay by courts can be considered less of a problem 
than delay in other governmental organizations, It is easier to make 
the counter-argument, that the speedy resolution of court cases should 
always have had a high priority in the American system. Although 
delay in legislatures is considered by many people to be a necessary 
cost of democratic government, and slowness in the bureaucracy is 
regarded as both legendary and expected, there are different consid
erations involved in the court systems. The belief that "justice delayed 
is justice denied" is widespread. Courts make decisions that per
manently alter the quality of individuals' lives, As the authors also 
have noted, appellate courts often determine whether a person will be 
compensated for injury or loss, freed from prison, or incarcerated for 
lengthy periods of time. Lives may be seriously disrupted as individ
uals await the final disposition of their cases, unable to make plans 
until the court has delivered its verdict. Society as a whole also has a 
strong interest in the timely settlement of disputes by the court 
system, Many pe0ple believe that crime and wrong-doing will not be 
deterred until its perpetrators are aware that courts will act swiftly to 
mete out punishment and that lengthy appeals and delays will not 
postpone the delivery of justice. Finally, taxpayers in their increasing 
demands for efficiency in government do not exempt courts from their 
scrutiny of how tax dollars are being spent. Speedy justice is generally 
considered to be of better quality and more effective than slow justice. 

Since delay in appellate court systems exists and may be considered 
to be at least as serious a problem as delay in other parts of 
government, it is useful to examine the solutions proposed by Martin 
and Prescott and consider how they may also apply to other branches 
of government. The fundamental finding of the study seems to be that 
structural and organizational changes are necessary if excessive delay 
is to be eliminated in appellate courts. As has been previously 
mentioned, the common practice of simply adding more personnel to 
these courts has been questioned as a solution by the authors. 

The solutions suggested include the following: shortening the 
amount of time allowed for filing cases; decreasing the number of 
extensions permitted per case; developing better methods of tracking 
cases accepted for appeal; scheduling oral argument automatically 
rather than waiting for it to be requested; eliminating circuit riding; 
adopting flexible case assignment procedures; adding a conflict
resolving mechanism to the court; instituting rules governing the 
amount of time allowed for submission of dissenting or concurring 
opinions; and developing standard clerical procedures for recording 
mandates. In general, these alterations in court structure and proce
dure strengthen the role of the appellate court judge, and in particular 
the chief justice, in controlling the flow of cases into and out of the 
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court. As is noted in the study, if judges fail to exercise such expanded 
control, delay will probably nol be reduced. Judges will become 
administrative bureaucrats under such reforms-responsible and 
accountable for the smooth and rapid processing of cases in their 
courts. Yet, Martin and Prescott have found that there seems to be no 
realistic alternative available if delay is to be reduced. This expanded 
administrative role of judges will itself have to be evaluated in light of 
its consequences for the court. It is possible that undesirable tradeoffs 
wili be necessary if such a reformed system is to work. It may turn out 
that legal scholars with fine judicial temperaments will be excluded 
from appellate judgeships in the interest of getting better managers. 
Alternately, such a tradeoff may not occur. Good judges may make 
good managers. 

Determining whether or not the solutions proposed by Martin and 
Prescott will work to reduce delay requires a period of experimentation 
and study. However, assessing the de: 'ability of specific reforms 
seems to demand more than a simple detl:rmination of whether delay 
can be reduced by them. For, unlike increasing the number of court 
personnei to alleviate delay, many of the proposals put forth in this 
book, such as the increased administrative responsibility of judges, 
may alter the nature and functioning of appellate court systems in 
ways that extend beyond reduction of delay. The quality of justice 
delivered by the court may be affected. This is not to condemn such 
efforts to reform the courts, sinc<c, as has been pointed out, it is not 
unreasonable to assume that speeding up the work of the court in and 
of itself is likely to have a positive effect on the quality of justice 
produced. Timely court action is superior to slow action. But this 
immediate gain produced by speed must also be measured against 
broader standards of judicial behavior. As Martin and Prescott 
correctly point out, the most 'desirable standard against which to 
measure proposed reforms is one of high quality of justice. Since a 
recognized standard of this type does not presently exist, it may be 
useful to borrow standards that have been successfully applied to 
evaluating other types of governmental decisions. 

Francis E. Rourke suggests that the quality of bureaucratic decision 
making should be measured against two standards: responsiveness 
and effectiveness.! Adapting these standards to the court, one would 
determine responsiveness by asking whether a proposed change in 
court structure or operations promotes a correspondence between the 
decisions of judges and the preferences of the community and 
members of the legal profession-lawyers, law professors, and judges. 
Fer example, does strengthening the control of appellate court judges 
over the delivery of materials from lower courts and the presentation 
of briefs by lawyers accord with accepted norms of how appellate 

1. Francis E. Rourke. Bureaucracy, Politics (/nd Public Policy'(Boston: Little. Brown, 
2nd ed., 1976), pp. 1-9. 
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courts should function? Is there any danger that members of the public 
entering the appellate system will feel "railroaded" by a more 
.aggressive and inflexible time schedule for processing cases? The 
second standard, effectiveness, is "the degree to which [a system] 
leads to decisions that are more likely than alternative choices to bring 
about the outcomes that are desired."2 This standard represents an 
effort to provide at least a crude indicator of whether or not reformed 
appellate systems would still produce the quality of justice expected of 
them. 

If delay is reduced by introducing the new policies suggested by 
Martin and Prescott and the responsiveness and effectiveness of the 
appellate system are preserved, what are the implications of this for 
dealing with unwarranted delay in other parts of government? Or, to 
put this question another way, what does it mean if delay must be 
eliminated by reforming and reorganizing institutions rather than by 
increasing their resources? In the case of both Congress and the 
presidency, it means that the easiest solutions to slowness and delay 
are probably not going to work. Martin and Prescott's findings imply 
or suggest that, as many have suspected, for an organization like 
Congress to remedy problems of delay in its operations, it cannot 
simply increase the number of staff members. It must follow the 
advice of reform commissions like those headed by Richard Bolling and 
David Obey which have recommended far-reaching changes in estab
lishing congressional rules and procedures. It suggests that presidents 
also will have to experiment with the structure of their executive 
office if they attempt to remedy problems of excessive delay in 
receiving advice from their staff.3 Finally, in the case of the bureauc
racy, these solutions, if verified, would indicate that despite well
documented problems with restructuring bureaucracies, this may be 
the sole practicable method of reducing delay within them.4 

In summary, Appellate Court Delay raises significant questions 
about widely held beliefs concerning the causes of and solutions for 
delay in governmental decision making. If correct, its findings will 
have important consequences not only for reducing delay in appellate 
courts but also for attacking delay in other government institutions as 
well. The outcome of this type of rethinking-linking reform to 
structural changes rather than to increases in resources-has ele
ments of irony. On the one hand it would seem to be another piece of 
supporting evidence for those who believe that "small is beautiful" 
and that big-spending, pro-growth liberals have been wasting the 

2. Ibid., p. 3. 
3. Stephen Hess, Organizing the Presidency (Washington: The Brookings Institution, 

1976). 
4. For a good look at the problems involved in federal reorganization, Ree Harold 

Seidman, Politics, Position and Power: The DYllamicsoj Federal Organizatioll(NewYork: 
Oxford University Press, 2nd ed., 1976}. 
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public's money. On the other hand, the suggestion that existing 
institutions may need to be restructured if their efficiency is to be 
improved and unreasonable d~lay within them is to be reduced should 
give pause to those interested in conserving institutions as they now 
exist. Martin and Prescott do not provide us with a conservative 
solution to the problem of delay in the appellate courts, but with a 
radical one, requiring careful but meaningful restructuring of the 
court system. . 
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Delay in Appellate Courts 
Commenison 

Appellate Court Delay 

Professor Robert A Leflar 
School of Law, University of Arkansas 

It is almost an axiom in the law that justice delayed is justice denied. 
Much of what is troublesome by way of delay occurs while cases are 
docketed in the trial courts. Delay there can be attributable to 
pleadings, jurisdictional questions, iazy lawyers or judges" crowded 
dockets, unavailability of witnesses, and dozens of other causes. 

Once final judgment is rendered in the trial court and appeal taken 
from that judgment, it would seem that there are few reasons for 
unnecessary delay. The case is stabilized in its, record, and only 
appellate review (decision) is wanting. This of course does require 
some time. The pejorative term "delay" does not fairly apply to time 
that is useful in the normal operation of the appellate process; it fairly 
applies only to time that is wasted, used up unnecessarily or not used 
at all in the process. Before intelligent analysis can identify wasted 
time, it is necessary to know where in the process time is used up, how 
much, and (if possible) why . 

There is a limit to the numberof appealed cases that any seven-judge 
court, or any three-judge panel, can competently handle. It is generally 
agreed that no appellate judge, however competent, can write more 
than 35, or conceivably 40, full-scale publishable opinions in a year. 
The effort to write more risks shoddy opinions and the shirking of 
other duties, including the preparation of per curiam and memoran
dum opinions in less important cases. Less important cases are apt to 
be more frequent in intermediate than in top appellate courts, so that 
the average number of appealed cases per judge that can be properly 
disposed of by full-scale and lesser opinions will be somewhat larger in 
intermediate courts. When the total runs above 50 per judge in a 
supreme court, or above 75 or 80 per judge in a state three-judge 
intermediate panel, justice inevitably suffers. It becomes too hasty. 

Persistently increasing numbers of cases filed in American state 
courts, with corresponding increases in the number of cases brought 
up to appellate courts, can give rist:: to unprocessed backlogs of 
appealed cases unless improved procedures, or at least changed ones, 
move the appealed cases along to decision more rapidly and efficiently. 
When backlogs develop, the backlogged cases are delayed. 

One remedy often proposed is the creation of more courts-an 
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intermediate appellate court if none already exists, or more panels or 
districts if the state has already established an intermediate court. An 
alternative sometimes equally available, however, is the improvement 
of rules and procedures that can enable existing courts to handle the 
caseload more prom ptly. Admi ttedly, speedier proced ures alone do not 
provide the whole answer. Speedy.disp~siti?n of aI?pe~ls can be a poor 
remedy; hurried justice may constItuteJustIcedemedJust as surely as 
does justice delayed. 

Backlogs, however, do not always justi~y .more courts or more 
judges. The Kansas Supre.me .C~urt, decIdmg. cases slowly and 
perhaps lazily, got badly behInd In Its docket late In the last century. 
The Kansas Court of Appeals, 1895 to 1901, cleaned up the 
accumulated cases, then was abolished, after which the Supreme 
Court operatimr more efficiently, was able to take care of all the 
Kans~s appeal'~ for more than a half-century,yntil ml:lltiplying 
appeals justified the creation in 1977. of a new Inter~edlate court. 
Joseph M. Hill was named Chief JustIce of Arkansas In 1904, on a 
promise to clean up a big backlog, then resigned on February 1, 1909 
with the docket up to date. Since then the Arkansas Supreme Court 
has decided its cases as promptly as any other American appellate 
court and has been current with its docket at the beginning of each 
sum~er recess. The Supreme Judicial Court of Maine, operating as it 
had for a cen tury wi th more regard for tradi tion tha.n ~~r effic~ency, got 
badly behind in the early 1970s, but has ~ow I~ItIated Improved 
procedures that enable it, at least ~or ~he tIm~ beIng, t~ handle all 
appeals promptly without establIshmg an mtermedlate cou:-t. 
Procedures for dealing with backlog and resultant delay, or WIth 
unwarranted delay regardless of backlog, at the appellate level are as 
diverse as the courts themselves. 

It is possible to separate the two major causes of backlogs
increased volume and inefficient operation procedures-and to 
discuss one without tying in the other. That is sometin~es done .. ~oo 
many judges, disliking change and preferring to contInue iaf!1Ihar 
ways of doing things, emphasize volume only and urge the creat.lOn of 
more courts so that they can decide the same number of cases In the 
same leisurely fashion as in days gone by, without worrying about an 
accumulating backlog. The other emphasis c?n~entr.ates on how 
improved structural and procedural methods WIthIn eXIstent courts 
can improve judicial performance, eliminate unnecessary delays, and 
handle increased volume without building up backlog. 

The Martin-Prescott study, basically a statistical one, undertakes to 
identify the steps in the appelJate process within which time lapses of 
varying lengths occur. The longest time lapses? and the most wasted 
time are in the first step, betwe~n trial court Judgment and the day 
whe~ all appellate papers are filed so that the case is ((at i?sue." The 
blame for this can be placed. It lies in the absence of responsIble control 
of the appealing process by the appellate court, or by any other agency. 
The efficient and reasonably speedy completion of appeals has to be 
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overseen by the aI?pellate court; no other agency is able to oversee it. 
The l~ngths of. tIme. s.et for successive filings, the granting of 
extenswns, a~d II?posItIon of s~n~tions for unpermitted delays are all 
~atters that, If vIgorously admInIstered by the court to which appeal 
IS taken,. could cut down substantially on these early delays. 

Next In total lapse of time is the step between u at issue" and 
submission, either with or without oral argument. This is an area 
almost completely within an appellate court's own control. A good case 
management system is needed. Prompt scheduling of oral arguments' 
the use of centr~l st~ff to identify issues and prepare preliminary 
memoranda; designatlOn and prompt submission of cases in which 
ora! argument is not needed; preargument settlement conferences, 
w~Ich can r~move c~ses from the docket altogether; judicial reading of 
bnefs and preparatlOn of memoranda before cases are submitted
t~ese. and other tec~niques governed by the court can both shorten the 
tIme Involved and Improve the quality of justice achieved. 

The steps betwee:l case submission and issuance of mandate 
normally in:,~lve shorter time periods, though the length of time 
bet~een decIslO~ conference and approval of opinions is sometimes 
consIderable. ThIS can be controlled by court rules on circulation of 
draft opinioI?s. and on the time within which dissenting and 
concu~n~g OpInlOnS must be prepared, plus the way in which decision 
and OpInlOn conferences are conducted. There are courts in which the 
average time between submission and handing down opinions is less 
than a month, a result achieved by paying close attention to the 
court-controlled matters just mentioned. 

The ~in:e between decision an.d mandate is presumably governed by 
a court s Idea as to how long lOSIng counsel should be allowed to file a 
moti~n for rehearing. This length of time ought to be no greater than 
~he tIme allowed for filing notice of appeal from a trial court's 
Judgment, and can fairly be shorter, though some courts, oddly, seem 
to allow more time. 

Th.e current study. analyzes the times that elapsed, in the courts 
studIed, as th~se t.II?es ~ight have been affected by various 
procedures, partIes, lItIgated Issues, whether in civil or criminal cases 
volume ~f appeals, backlogs, number of judges, conferencing methods: 
case aSSIgnment systems, professional staffs, sitting in divisions or 
panels as against en banc sittings, lengths of briefs and other 
variables. The conclusion, essentially, is that none of these factors 
~as ~hown, statistically, to have greatly affected the lengths of time 
~nqU1;,ed about. The only f~r.m conclusion was that the time prior to Uat 
Issue could be shortened If complete appellate supervision, instead of 
haphazard controls, were applied at all stages throughout that step. 

The lack of relationship between the listed variables and the 
reported time lapses is not surprising. Once a court has established its 
sta?dards, th~ ti~e it takes l\:: turn out its average cases, or any case of 
a give~ sort, IS lIkely to be about the same, unless specific hurry-up 
procedures are employed. The study does show that heavy-volume 
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courts had an average time lapse a little less than lower-volume courts, 
a result explained by the catch-up pressure in the busier courts. 

Any procedure that can produce decisions in more cases within a 
given period of time operates to lessen delay just as surely as does one 
that shortens the time spent on each case. Good case management and 
other improved judicial procedures may not shorten the time any 
particular case is before the court, or even the average time. They can 
make a difference, however, in the number of cases the court can hear, 
so that an entire docket can be heard, dealt with more thoroughly, and 
even decided more speedily. 
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Court Delay and Queueing Theory 

Comments on 

Appellate Court Delay 

Professor Alfred Blumstein 
Urban Systems Institute, Carnegie.Melton University 

The problem of delay due to congestion is a classic one, and has 
received a considerable amount of attention in the field of operations 
research. The body of theoretical models known as "queueing theory" 
has been developed to analyze thedelay resulting from congestion and 
has been applied in the study of delay in systems as diverse as 
telephone networks, machine-shop tool rooms,1 airport runways,2 
community cprrectional centers,:~ toll booths on bridges and tunnels;' 
as well as a wide variety of other service systems. Indeed, there have 
been a number of attempts to address delay in the courts by similar 
approaches, either through the simple formulas of queueing theory5 or 
through more elaborate queueing simulations.6 

Queueing theory models7 consider "customers" arriving at a service 
facility, where there are one or more "servers" ready to serve them. If 
all the servers are already occupied with earlier arrivals, then the later 
arrivals must form a "queue" to await their turn to be served. 
Queueing theory is concerned with the statistical properties of the 
length of that queue and the associated delay experienced by 

1. Georges Brigham, "On a Congestion Problem in an Aircraft Factory," Operations 
Research, Vol. 3, 412-28. (1955). 
2. Alfred Blumstein, "An Analytical Investigation of Airport Capacity," unpublished 

Ph.D. dissertation, Cornell University (1960). 
3. Carl M. Harris and T. R. Thiagarajan, "Queueing Models of Community Correc

tional Centers in the District of Columbia." Management Science, Vol. 22, 167-171. 
(October 1975). 
4. Leslie C. Edie, "Traffic Delays at Toll Booths," Operatiolls Research, Vol. 2, 107-138 

(1954). 
5. Norman Lyons, "Analytic Models of Criminal Court Operations," Ph.D. Disserta

tion, Carnegie-Mellon University (1972). 
6. joseph A. Navarro and jean G. Taylor, "Data Analyses and Simulation of Court 

System in the District of Columbia for the Processing of Felony Defendants," Task Force 
Report: Science and Technology, Appendix 1,199-215 (1967) A Report to the President's 
Commission on Law Enforcement and Administration of justice, U.S. Government 
?rinting Office, Washington, D.C. 
7. Harvey M. Wagner, Principles oj Operations Research (Englewood Cliffs: Prentice

Hall, 1975), pp. 851 ff. 
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customers.8 It is also concerned with the relationship between those 
measures of delay and the rate and pattern of arrivals and of the 
service process, as well as the organization of th~ service sy~tem, and 
the means by which arrivals are taken into serVIce. In practIce, these 
aspects of the service process might be modified in order to reduce the 
delay. . . 

In many cases, such changes involve an economIC 0: s.oclal co~t: For 
example, the service rate can be increased by provIdmg addItIOr:al 
servers (an economic cost) or by d.iminishing ~he an:ount of serVIce 
provided each customer (representmg a potentIal ~oclal co.st). In su~h 
cases there is a tradeoff to be made between thIS cost Involved In 
speed'ing the service and the benefits associated wi~h t.he redl;lction in 
delay. The relationships derived, of course, can assIst In makmg that 
tradeoff. 

The simple formulas that have been developed in queueing theory 
are designed for the cases where the average rate and the average 
service rate are: fixed, are constant over time, and do not vary as the 
length of the queue (or the "backlog") varies. A rich variety of theory 
has been developed to account for diverse statistical distributions of 
the arrival and of service-time patterns, to represent the many 
different processes by which customers are selected from the queue 
(e.g., simple first-come-first-served or multiple queues with differ~nt 
priorities assigned), to analyze net;v~rks of 9ueues wh~re completIOn 
of one service results in a customer s ImmedIately entenng a queue for 
a next step in the service process, and to account for many other 
variations on these themes. 

One important aspect of queueing behavior in courts th~t serio~sly 
complicates any analysis of court delays, however, IS the hI~h 
adaptiveness of the "service rate" of a court in respo~s~ to changes.In 
the arrival rate of cases, or-more often because It IS more eaSIly 
observed -adaptiveness to the size of the queue or backlog. As the 
workload on a court varies, there is a rich repertoire of responses 
available to the court to modify its service rate to handle cases faster. 
In criminal trial courts, for exampk, as the input of cases (" ) 
increases, the backlog begins to grow, and that generates a pressure ~n 
the prosecutor, so that a greater proportion ~r~ settled by plea barg~In 
(a very high service-rate mode), thereby.raIsIng t.he averag~ serVIce 
rate for the entire court to adapt to the Increase In the arrIval rate, 
thereby restoring the queue length or ba~klog to a more a~ceptable 
value. Thus the fixed and observable serVIce rate ( p.), 0'" whIch much 
of queueing'theory is based, is replaced by an adaptive service rate, 

8. In the simplest such case, if customers arrive at random at an average rate" and 
spend an average time 1/ I. being served (i.e., the service rate is jJ ), then an average 
arriving customer can expect to encounter a queue length L = " /( /J -" ) ~nd the delay 
associated with waiting in this queue is W = I. 2/( p. - " ). These results reqUIre that 1.< Ii. 
(Le., that arrivals do not come faster than they can be served). 
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. which responds to the size of the backlog. Thus, the service-rate 
p~rameters of such a queueing system are "state dependent" (i.e., vary 
WIth the size of the queue). It is difficult to measure very well the 
natur~ of that dependency relationship, and so it is difficult to develop 
queuemg theory models that characterize such queues.9 

Indeed, one might postulate the adaptive behavior of courts to be 
such that the average service rate is continually adjusted to be equal to 
the average arr.iv~l rate, thereby ke~ping the size of the backlog fairly 
con.stan,t. If thIS. IS the case, queueIng theory provides little help in 
estImatIng the SIze of the backlog, since decision making within the 
courts maintains a backlog whose acceptable value is generated by 
exogenous considerations. No queueing model adequately accom
modates that kind of complex behavioral response, and formulations 
are needed that are much richer than those currently available. Thus 
it might be appropriate to view court backlog as a manifestation of' 
local legal "culture" and to estima te the factors in the local 
environment that are associated with backlog. This could be 
accomplished through a cross-sectional analysis of courts similar to 
that cor:ducted ~y Martin and Prescott, but with size of the backlog as 
the varIable of mterest rather than court processing time. Relevant 
variables might include the number of lawyers in a jurisdiction and 
the n~mber of cases per lawyer, in addition to the factors examined by 
l'1artI~ and Prescott. It has been shown in a wide variety of queueing 
SItuatIOns, however, that L = f.. W (i.e., that the size of backlog is the 
product of the mean arrival rate and the average delay), and so the two 
s~udies m.ig~t g.en~rate similar results. Since the arrival rates (I. ) in 
dIfferent JUrISdIctIOns vary, however, a focus on backlog might well 
generate more sharply defined relationships than Martin and Prescott 
were able to discern. 

Queueing theory models try to make a clear distinction between 
time spent in the queue (i.e., delay) and time spent being serviced 
(actual processing time). In the case of the court, those distinctions 
tend to become severely blurred, This results from the fact that 
multiple actors function as "servers" in the system. These include the 
judg~ or jud~es he~rin~ a case, ~he attorneys on both sides (and their 
clen~al o~ InVestIgatIve stafrs), as well as the variety of court 
functIOnanes such as court reporters. In any analysis of the sources 
and causes of court delay, it is important to distinguish between actual 
serv~ce time (f s) and true delay time (T d) spent waiting for a 
partI~ular serVIce. The sum of the two represents total processing time 
(Tp), I.e., Tp=Ts+T d. Thus, for example, T p is the time from filing of a 
case to the rendering of a decision, or, in tfie case of an appeals court, 

9, Conway and Maxwell attempted to study queues with state-dependent parameters, 
but their model requires very restrictive behavioral assumptions. Richard W. Conway 
and William L. Maxwell, "A Queueing Model with State Dependent Service Rate," 
Journal (,~r Industrial Engineering, 12:132-36 (1961). 
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from the rendering from the lower court decision until the final 
mandate by the appealscourt; th~se! p tin:es represent the total time 
in the system, but not all of that tIme IS attrIbutable to delay-much of 
it is service time. 

Although they often label it as "delay," it is this total processing 
time (T p) that is the pr~mary subj~ct ~f attention. i~ th~ volume by 
Martin and Prescott. FaIlure to maIntaIn a clear dIstInctIOn between 
total processing time (T p) and true delay time (T d) could lead to 
proposals to reduce "delay" (i.e., T p) that fundamentally involve a 
reduction in T s, leading possibly to a reduction in the quality of service 
that may be more deleterious than the benefits associated with faster 
processing. In general, reduction in the true delay (T d) can be viewed 
as inherently good; a reduction in the actual service time (Ts) would 
also induce a reduction in T d (through a reduction in congestion), and 
that j too, is good. But to the extent that the reduction in Ts represents 
a reduction in the quality of service, then that may be bad, and that cost 
must be weighed against the benefits in the reduction in T d. , 

Thus, for example, Tp might well be reduced by reduction in the 
length of briefs or in the length of opinions (as was suggested by two of 
the correlations made in the Martin and Prescott study). Perhaps 
shortening these documents may make for even better "justice," and 
thus, a jo1'tiori, they should be shortened., But shortening them may 
also diminish somewhat the quality of justice provided, at least in the 
jurisdictions where these documents are now long. And this could be 
true even when other jurisdictions manage their justice quite well
perhaps even better-with the shorter documents. When that is the 
case, then the change must be considered very carefully in terms of 
issues that go well beyond the reduction in processing time. The 
Martin and Prescott study suggests a number of approaches that 
might shorten processing time. Acting on those suggestions without 
first being sure that the correlatiun is truly causal, and then inquiring 
into the consequences of any such change on the quality of justice 
delivered, would be a violation both of the intent of their study and of 
responsible administration of the judicial process. 

In examining processing time through the delay attributable to the 
courts, it is important also to distinguish delays resuItingfrom queues 
in the court (where faster processing by the court would reduce the 
delay) from processing time as the case works its way to the court for 
the court's action. Thus, although a court might well chide one of the 
adversaries for delaying the other in bringing a case to the court, or 
might even intervene on the side of the delayed, this role in "traffic 
control" is very different from that associated with the actual 
processing done by the court. It might reasonably be argued that 
traffic control during the pre-filing period is not a court's role. 
However, the fact that roughly half of the total processing time from 
lower-court decision to appeals-court mandate is consumed there 
suggests that an appeals court that is pressed to speed up processing 
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time might well direct its attention to this first step, at least as a 
defensive measure. 

In directing its attention to this first pre-filing step, it is important 
for the court here also to distinguish among queueing delay associated 
with congestion, actual processing time associated with performing a 
task (e.g., generating a transcript), and "private procrastination 
delay" associated with each individual actor in the process. 

Here, as in other aspects of the court process, a queueing theory 
approach-rather than the formulas of queueing theory-represents a 
useful framework within which to view the processing of cases 
through a court and the delays they experience in that process. 
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Other Publications of the 
Appellate Justice Improvement Project 

PHASE I 

Volume and Delay in Appellate Courts: Some Preliminary Findings 
From A National Study 

Volun'le and Delay in State Appellate Courts: Problems and Responses 

PHASE" 

Volume and Delay in the New Jersey Superior Court, Appellate 
Division (March 1980) 

Volume and Delay in the Montana Supreme Court (March 1980) 

Volume and Delay in the Florida Court of Appeal, First District (April 
1980) 

Volume and Delay in the Colorado Court of Appeals (April 1980) 

Volume and Delay in the Oregon Court of Appeals (April 1980) 

Volume and Delay in the Illinois Appellate Court, Fi1'st District (April 
1980) 

Volume and Delay in the Nebraska Supreme Court (April 1980) 

Volume and Delay in the Ohio Court of Appeals, Eighth District (June 
1980) 

Volume and Delay in the Virginia SU,fJreme Court (December 1980) 

Volume and Delay in the Indiana Court of Appeals (December 1980) 

The Appellate System in Oklahoma (Technical Assistance Report No.1, 
January 1981) 

The Appellate System in Kansas (Technical Assistance Report No.2, 
January 1981) 

The Appellate System in the North Carolina Court of Appeals (Technical 
Assistance Report No.3, January 1981) 

The Appellate System in New Hampshire (Technical Assistance Report 
No.4, January 1981) 

The Appellate System in Vermont (Technical Assistance Report No.5, 
January 1981) 

Case Tracking and Transcript Mon,itorillg in Rhode Island: A Guide 
(Technical Assistance Report No.6, January 1981) 

Transcript Preparation in New Hampshire (Technical Assistance Report 
No. 7,January 1981) 

A Survey of State Supreme Courts with Intermediate Appellate Courts 
(Technical Assistance Report No.8, January 1981) 

Appellate Justice Improvement Project: Collected Papers (January 1981) 
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The National Center for State Courts 
The National Center for State Courts is a nonprofit organization 

dedicated to the modernization of court operations and the 
improvement of justice at the state and local level throughout the 
country. It functions as an extension of the state court systems, 
working for them at their direction and providing for them an effective 
voice in matters of national importance. 

In carrying out its purpose, the National Center acts as a focal point 
for state judicial reform, serves as a catalyst for setting and implemen
ting standards of fair and expeditious judicial administration, and 
finds and disseminates answers to the problems of state judicial 
systems. In sum, the National Center provides the means for rein
vesting in all states the profits gained from judicial advances in any 
state. 

Board of Directors 

William S. Richardson, Chief Justice, Supreme Court of Hawaii, 
President 

Theodore R. Newman, Jr., Chief Judge, District of Columbia Court of 
Appeals, Vice- Pres ide n t 

Robert C. Broomfield, Presiding Judge, Supreme Court of Maricopa 
County, Arizona 

Lawrence H. Cooke, Chief Judge, Court of Appeals of New York 
Mercedes F. Deiz, Judge, Circuit Court of Oregon 
Roland]. Faricy, Judge, Ramsey County Municipal Court, St. Paul, 

Minnesota 
Joe R. Greenhill, Chief Justice, Supreme Court of Texas 
Wilfred W. Nuernberger.Jlldge; Separate Juvenile Court of Lancaster 

County, Nebraska 
Kaliste]. Saloom, Jr., Judge, City Court of Lafayette, Louisiana 
Joseph R. Weisberger, Justice, Supreme Court of Rhode Island 
Robert A. Wenke, Judge, Superior Court of California, Los Angeles 

County 
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National Center for State Courts 
Management Staff 

Headquarte'rs 

Edward B. McConnell, Director 
Keith 1. Bumsted, Deputy Director for Administration 
john M. Greacen, Deputy Director for Programs 
janice 1. Hendryx, Acting Associate Director for Project Management 
Lynn A. jensen, Associate Director for Programs 
Lynford E. Kautz, Associate Director for Development and Public 

Affairs 
joel S. Zimmerman, Associate Director for ~esearch and Development 

Regional Offices 

Francis 1. Bremson, Director, North Central, St. Paul, Minnesota 
Samuel D. Conti, Director, Northeastern, NQrth Andover, 

Massachusetts 
james R. james, Director, Southern, Atlanta, Georgia 
Lynn A. jensen, Director, Mid-Atlantic, Williamsburg, Virginia 
Larry 1. Sipes, Director, Western, San Francisco, California 




