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Major Issues in Juvenile Justice Information 
and Training Project 

This volume is one of a series of books and monographs of 
Project MIJJIT, to be published by the Academy for 
Contemporary Problems in 1981 and 1982. 

• The Out-of-State Placement of Children: A National Survey 
(State profiles appear in five supplemental volumes.) 

• The Out-of-State Placement of Children: A Search for Rights, Boundaries, Services 
(Text in master volume; appendixes in Volume 2.) 

• Youth in Adult Courts: Between Two Worlds 
(State profiles appear in five supplemental volumes.) 

• Services to Children in Juvenile Courts: The Judicial-Executive Controversy 

• Grants in Aid of Local Delinquency Prevention and Control Services 

• Readings in Public Policy 
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PROFILE VOLUME 

INTRODUCTION 

State p-r-of:Lles on youth in adult courts were compiled for each of the 
50 states, th,e District of Columbia, and the federal District Courts. For 
purposes of this ~tudy, juveniles were defined as persons under 18 years of 
age. 

There are fc.1Ur mechanisms by which juveniles are referred to adult court 
for trial:. 

• Judicial w'aiver 
• Concurrent jurisdiction 
• Excluded offens~s 
• Maximum age of initial jurisdiction below age 18 

The first part of each profile describes the process by which youths are 
referred to adult courts and what can happen to them after conviction. 
Included in this part are descriptions of (1) the court organization, (2) the 
pertinent statutory provisions in the state code, (3) the relevant cases tried 
in the state supreme court and the federal courts since 1950, and (4) the 
correctional placement options for juveniles convicted in adult courts. This 
information was generally obtained through a search of the statutes and case 
law, and telephone interviews with court and correctional officials. 

The second part of the profile presents data collected from every county 
in the United States on the frequency of referral of youths to adult courts, 
for each of the mechanisms permitted by state law. In addition, demographic 
and offense characteristics and the judgments and sentences received by these 
youths are described for at least the ten percent most populous counties and 
counties referring five or more juveniles to adult courts in 1978. 

The survey data were collected in several different ways. (The 
individual state profiles detail the survey process in each state.) First, 
in a few states, frequency of referrals by counties were available from a 
state agency. Second, in 22 states, private consulting companies, advocacy 
organizations, and volunteer groups collected the data through telephone 
interviews on behalf of the Academy. In half of the states, Academy personnel 
conducted telephone interviews. In the latter two instances, personnel from 
the courts and prosecutors' offices were generally the interviewees. (For 
more detail on the research strategies, please refer to the methodology 
chapter in Appendix A.) 
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CONNECTICUT PROFILE 
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METHODOLOGY 

The Connecticut Justice Commission provided the study with a state total of 
judicial waivers to adult courts of juveniles under 16 years of age. Arrest 
data on 16 and 17 year aIds were provided by the Connecticut Uniform Crime 
Reporting Program, Connecticut De,partment of Publj.c Safety. A breakdown by 
COllpty was unavailable for judid.al waivers or arrests of 16 and 17 year olds. 
However, Phase II data were provided in aggregated form for age sex and 
~ffenses for both groups and dispositional and sentence data ab~ut t~e youth 
Judicia.~:y trans~erred. State sources indicated that approximately 95 percent 
of the .1,0 and 17 year old arrests resulted in court filings. 

COURT ORGANIZATION 

The superi~r courts,of Connecticut are in 12 locations and are the highest 
courts of general jurisd~ction. ~ppeals from the courts of common pleas are 
also frequently heard in superior courts. The limited jurisdiction courts of 
common pleas, which have 61 judges presiding over 19 geographic areas, have 
authority over motor vehicle violations, ordinance infractions, criminal 
misdemeanors and some felony cases, paternity cases, and miscellaneous cases. 
The 125 probate courts have probate jurisdiction only. 

Juvenile courts are separate sessions in family courts, which are in turn 
separate sessions in superi(~ courts. The family courts operate in 15 locations 
and have jurisdiction over a~~ proceedings concerning juvenile matters 
includ~ng traffic violations by juveniles under 16 years of age. Thes~ family 
courts juvenile sessions will hereafter be referred to as juvenile courts. 
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An overview of Connecticut's courts by their jurisdiction over juveniles 
appears below. 

CONNE'CTICUT: COURT JURISDICTION OVER JUVENILES IN 1978 

General 
Juvenile Jurisdiction 

Superior Courts' 
Juvenile Sessions 
of Family Courts 

Jurisdiction over 
Transferred Juvenilesa 

Superior Courts' 
Criminal Sessions 

Juvenile Trafficb 

Superior Courts' 
Juvenile Sessions 
of Family Courts 

a. Youthful offender cases are tried separately from adults but within the 
Superior Courts' Criminal Sessions. 

b. Because of the age of jurisdiction in Connecticut, 16 and 17 year olds 
are adults under the law and treated as such when arrested for a traffic 
violation. 

TRANSFER PROCESS 

Initial juvenile court jurisdiction in Connecticut extends to 16 years of 
age.1 During 1978, the year for which the data were collected, there were 
several ways individuals under the age of 18 could be tried in adult courts. 

Judicial Waiver 

In Connecticut, in 1978, there were provisions for the judicial transfer of 
individuals 14 and 15 years of age to adult jurisdiction for two general 
categories of offenses. First, juveniles of this age charged with the 
commission. of a murder could be transferred following transfer hearings in 
juvenile courts. 2 At the hearing, courts must have found reasonable cause to 
believe that juveniles had committed the acts for which they were charged and 
that there were no appropriate state institution available for these juveniles 
or that the safety of the communi~y required that the juveniles be under 
restraint beyond age of majority and that the facilities used for adult court 
wou.ld provide a mono effecti ve set~·.ing for the case and treatment. If 
tra.nsferred, youth stand trial and are sentenced, if convicted, as adults. 
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Although the statutes did not specify who was to initiate the' transfer hearing, 
they did specify that the CQurt must see that probation officers complete full 
investigations of the juveniles' families, social histories, and school 
records. 3 

Second, the court could judicially transfer yout~ 14 years old or older 
charged with the violation of any Class A or B felony (other than murder), 
provided that the juveniles had previously been adjudicated delinquent for the 
violation of a Class A or B felony.4 As with the other provision for judicial 
transfer, a full investigation was to be conducted by probation officers and 
transfer hearings must have been held in juvenile courts. The criteria to be 
considered at the transfer hearing are similar to the other provision, i.e., 
probable cause to believe that the juveniles have committed ,the acts for which 
they were charged; there was no institution or state agency designed for 
suitable care or treatment of the juveniles; and the facilities used for adult 
court could provide a more effective setting for the care and treatment of the 
juveniles. 

Youth transferred from juvenile court jurisdiction are referred to the 
criminal session of superior courts. 

Lower Age of Criminal Jurisdiction 

Youth 16 and 17 years of age are routinely handled as adults in the 
Connecticut's courts. These persons are subject to the same court procedures 
and dispositional alternatives as persons 18 years old or older, and are 
discussed in a separate section of the data summary (age of jurisdiction) that 
appears later in this profile. 

In 1978, Connecticut also had a "youthful offender" provision. S Sixteen
and l7-year-olds could be tried as youthful offenders if they were: (l)charged 
with crimes which were not Class A felonies, (2) had not previously been 
convicted of a felony, or (3) had not previously been adjudged a youthful 
offender. Furthermore, the superior court must consider the severity of the 
crime, especially including whether or not youth took advantage of victims 
because of their age or physical incapacities, and youth must agree to trial 
without a jury. Youthful offenders must be kept separate from adults. All 
proceedings, except proceedings on the motion for youthful offender status, must 
be in private and conducted in parts of the courthouse or building apart from 
adult proceedings. These individuals are not convicted on specific charges, but 
as youthful offenders. Since the youthful offender option can only be used 
once, it is generally used for Class B or C felonies rather than misdemeanors. 

All records of youthful offenders are originally sealed and are erased if 
there is no further court involvement. However, such individuals who are 
convicted of a subsequent felony prior to attaining 21 years of age cannot have 
their records erased. 
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Connecticut's General Assembly in 1978 approved some minor language changes 
for penalties for youthful offenders. 6 However, in 1979 the legislature 
approved changes which renumbered the judicial waiver provisions and 
significantly altered those provisions. 7 Effective October 1, 1979, the new 
mandatory transfer provision requires that children 14 years of age or older 
charged with (1) murder, or (2) a Class A felony and previously adjudicated 
delinquent for a Class A felony, or (3) a Class B felony and twice previously 
adjudicated delinquent for Class A or B felonies be transferred. 8 An 
investigation and probable cause hearing are required. Further, the court may 
transfer children 14 years old or older charged with (1) a Class A felony, or 
(2) "any serious juvenile. offense" and previously adjudicated a delinquent for a 
serious juvenile offense. 9 In the latter case of nonmandatory transfers, the 
transfer hearing criteria are similar to the second type of waiver in 1978, 
i.e., probable cause and nonamenability to treatment as juveniles. 
Additionally, sophistication, maturity, and previous adjudications must suggest 
the youth would be more appropriately treated in adult facilities. These 
provisions replaced the waiver statutes in effect in 1978. 

CASE LAW SUMMARY 

Since 1950, only three cases dealing with waiver issues have been decided 
by the Connecticut Supreme Court. In State v. Villafane, the Supreme Court held 
that equal protection had not been denied a youth (over 16 and under 18 years of 
age) tried in superior court; even though a previous statute had provided that 
circuit courts could transfer an individual of this age to juvenile court.IO 
The youth was charged with murder, an offense under the jurisdiction of superior 
courts, and therefore there were no grounds for a due process violation since 
circuit courts were held to have no right or duty to transfer murder cases, this 
court having no jurisdiction over such cases in Connecticut. 

In Washington v. State, the court discussed the intent of the legislature 
in enacting a transfer statute which provided for the transfer of juveniles 14 
years of age or older suspected of murder. II The court stated that the only 
restrictive intent in the statute which was attributable to the legislature was 
the intent to limit transfers to cases where there is a finding of reasonable 
cause to believe that children are guilty of committing murder. 

Finally, in State v. Anonymous, in which the constitutionality of this same 
statute was challenged, the court, noting that the statute shows the 
legislature's r.ecognition of the special problems which arise in the processing 
and disposition of juveniles charged with murder. The statute was held to be a 
rationally based scheme and therefore proof against constitutional attack.12 
The court also held that, once transferred, the superior court has exclusive 
jurisdiction over such a case. The transferred youth lose their juvenile 
status, including the right of anonymity. 

CT-4 

.\ 

CORRECTIONS INFORMATION 

Adult corrections institutions are within the Department of Corrections. 
Upon adjudication of any individual as a youthful offender, the court may 
(1) commit the youth to any religious, charitable, or other corrections 
institution authorized by law to receive adult offenders; (2) impose a fine not 
exceeding $1,000, (3) suspend sentence, or (4) impose sentence and suspend the 
execution of the judgment. In the latter two cases, youth may be placed on 
probation for a period not to exceed five years, and this is the option 
generally chosen. Courts plaCing youth on probation may require, as a condition 
of probation, that the youth submit to periodic tests to determine whether they 
are using narcotic drugs. 

Juvenile facilities are within the Department of Children and Youth 
Services. Commitment to the Department of Children and Youth Services is for 
two years, subject to the commissioner's right to discharge at any time. 13 
Individuals tried in juvenile courts may be sent to Long Lane School for 
delinquent boys and girls which, in addition to more open settings, maintains a 
maximum security wing for more difficult youth. There is no provision for an 
administrative transfer from there to an adult facility. 

Youth tried in adult court may be sent to tbe Department of Children and 
Youth Services or to the Department of Corrections, at the trial court judge's 
discretion. Those transferred youth who are committed to the Department of 
Children and Youth Services are sent to Long Lane School, from which they may be 
paroled at the discretion of the commissioner. Those committed to the 
Department of Corrections by the trial court are sent to the Connecticut 
Correctional Institution at Cheshire, an institution for inmates 16 to 21 years 
old. Individuals 16 and 17 years old routinely tried in adult courts are, when 
incarcerated, almost always placed in the Connecticut Correctional Institute at 
Cheshire. Otherwise, they are placed in another Department of Corrections 
facility. There are no provisions to administratively transfer youth to a 
juvenile facility after trial in adult courts. 

The Connecticut legislature, when making statutory changes in 1979, 
included several corrections options for juvenile courts. First, if the 
delinquent acts for which children are committed to the Department of Children 
and Youth Services are serious offenses, the courts may set a period of time, up 
to six months, during which the department shall place the children out of their 
town of residence at the commencem~nt of their commitment. 14 Second, the 
maximum period of indeterminate commitment to the Department of Children and 
Youth Services for youth adjudged on serious juvenile offenses was extended from 
two to four years. 15 

The legislature also altered a provision affecting transferred youth in 
1979. The legislature specified that a consideration for admission of waived 
youth to the Department of Children and Youth Services' secure facility "shall 
be adjudication for a serious juvenile offense."16 
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STATE DATA SUMMARY 

In 1978, after a waiver hearing in juvenile court, 14 and 15 year old 
youth could be transferred to adult courts if charged with murder or if charged 
with a Class A or B felony and having previously been adjudicated delinquent for 
violation of a similar felony. Sixteen and 17 year olds, because of the 
maximum age of juvenile court jurisdiction, are routinely tried in adult courts. 

Table 07-1 is a state display of juveniles tried in adult courts. 
(Connecticut has a unitary state court system, therefore a county breakdown was 
not available.) In 1978, six youth were judicially transferred, and 11,877 16 
and 17 year olds tried due to age of jurisdiction. State sources indicate 
nearly all arrests of 16 and 17 year olds resulted in court filings. 

TABLE 07-1. CONNECTICUT: REFERRALS OF JUVENILES TO ADULT 
COURTS IN 1978 (BY RATE AND LEGAL MECHANISM) 

County 

State Totald 

Juvenile 
Population 

(Ages 8-17)a 

547,393 

Judicial Waiver 
Cases Rateb 

6 0.110 

Age of 
Jurisdiction 

Cases c Rateb 

11,877 216.974 

a. 1978 population estimates were developed by the National Center for 
Juvenile Justice using data from two sources: the 1970 national census and the 
National Cancer Institute 1975 estimated aggregate censcs. 

b. Rat~ per 10,000 juveniles eight to 17 years old (1978). 

c. Arrest data provided by the Connecticut Uniform C~ime Reporting 
Program, Connecticut Department of Public Safety. State sources estimated that 
the number of court filings approximates the number of arrests by about 95 
percent. 

d. Breakdown by county was not available. 
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Judicial Waiver 

This section contains a s~ries of tables and a brief discussion pertaining 
to the Phase II information on (state) youth judicially waived during 1978. 
Demographic data on youth judicially transferred in 1978 appear in Table 07-2. 
All six youth were under 16 years old and all were males. Race data were 
unavailable. 

TABLE 07-2. CONNECTICUT: JUDICIAL WAIVERS TO ADULT COURTS 
(BY AGE, SEX, AND RACE) IN 1978 

Total ~ Sex Race 
County Waivers 0-15 Male Female White Hinority Unknown 

State Totala 6 6 6 0 * * 6 

* denotes Not Available. 

a. BreakdmYIl by county was not available. 

Table 07-3 shows the charges against youth judicially transferred to adult 
courts in 1978. Five youth were transferred for murder; the other offense is 
unknown. Figure 07-1 graphically depicts this information. 

TABLE 07-3. CONNECTICUT: JUDICIAL I~AIVERS TO ADULT COURTS 
(BY TYPES OF OFFENSES) IN 1978 

Offenses8 

Murder/ As- Aggra-
Man- sault/ vated Other 

Total slaugh- Rob- Bat- As- Other Bur- Prop- Publ1.o Other Un-
County Waivers ter Rape bery tery sault Personal glary erty Order General known 

State Totalb 6 5 * * * * * * * * 

* denotes Not Available. 

8. Only most serious offense per individual listed. 

b. Breakdown by county was not available. 
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FIGURE 07-1. CONNECTICUT: PERCENTAGE OF JUDICIAL WAIVERS 
TO ADULT COURTS (BY OFFENSE CAGEGORY) IN 
.a.978-

Offenses a 

" 
Personal 83% 
Property 0% 
Public Order 0% 
Other General 0% 
Unknown 17% 

N= 6 

a. Violent offenses (murder/manslaughter, rape, robbery, and 
aggravated assault) represent 83 percent of all offenses in the state. 

CT-8 
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Among the six judicial transfers in 1978, five youth were found guilty and 
one was dismissed, as shown in Table 07-lf. 

TABLE 07-4. CONNECTICUT: JUDICIAL WAIVERS TO ADULT COURTS 
(BY JUDGMENTS) IN 1978 

Jud~ments 
Youthful 

Total Not Offender 
County Waivers Guilty Dismissed Judgments G~ilty 

State Totala 6 0 1 0 5 

a. Breakdown by county was not available. 

Other 

0 

The sentences of youth found guilty appear in Table 07-5. Four of the five 
youth were incarcerated, with three going to state juvenile corrections and one 
to a state adult corrections institution. The remaining individual was placed 
on probation. 

County 

State Totala 

TABLE 07-5. CONNECTICUT: SENTENCES REPORTED FOR CONVICTIONS 
ARISING FROM JUDICIAL WAIVERS TO ADULT COURTS 
(BY SENTENCE TYPE) IN 1978 

Sentence Types 
State State Juve-

Adult Cor- nile Cor-
Total rections rections 

FacUities Convictions Fined Probation Jail Facilities 

5 o o 3 

a. Breakdown by county was not available. 

CT-9 

Other 

o 



- --------------------

The sentence durations of youth incarcerated are reflected in Table 07-6. 
One youth received a life sentence and three were given sentences of indefinite 
length. 

TABLE 07-6. CONNECTICUT: LENGTH OF CONFINEMENT REPORTED 
FOR SENTENCES ~~ISING FROM JUDICIAL WAIVERS 
TO ADULT COURTS (BY MAXIMUM SENTENCE) IN 1978 

Sentence Maximums 
One 

or One+ to 3+ to 5+ to Over Indeter-
County 

Total 
Confinements Less 3 Year 5 Years 10 Years 10 Years minate Life Death 

State Totala 4 o o o o o 3 o 

a. Breakdown by county was not available. 

Lower Age of Criminal Jurisdiction 

This section contains a series of tables and a brief discussion pertaining 
to the Phase II information gathered about youth subject to prosecution in adult 
courts during 1978 due to age of jurisdiction. 

Table 07-7 is a demographic display of youth in adult courts due to age of 
jurisdiction. All were 16 and 17 years old (individual age totals were not 
available), and 86 percent (10,192) were male. Race data were unavailable. 

County 

State Totala 

TABLE 07-7. CONNECTICUT: YOUTH ARRESTS AS ADULTS DUE TO 
AGE OF JURISDICTION (BY AGE, SEX, AND RACE) 
IN 1978 

Age Sex 
Un-Total 

Arrests 16 17 known Male Female White 

11,877 * * 11,877 10,192 1,685 * 

a. Breakdown by county was not available. 

CT-IO 

Race 
Hinor- Un-
ity known 

11,877 
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The charges of youth subject to prosecution in adult court due to age of 
jurisdiction in 1978 are shown in Table 07-8. Public order offenses (including 
drug and liquor violations) and other property offenses (including larceny and 
auto theft) are the two largest categories of offenses, with 30 percent (3,543) 
and 28 percent (3,317) of the totals, respectively. Burglary is the largest 
single offense category at 12 percent (1,396). Other general offenses--l9 
percent (2,2ll)--included runaways, curfew, loitering, offenses against the 
family, and violations of criminal ordinances. 

Figure 07-2 is a graphic display of charges by offense categories. All 
property offenses represented the largest category with 40 percent. Next are 
public order offenses at 30 percent. Personal offenses represented only 12 
percent of the total number of charges. 

A more exhaustive breakdown of offenses is'listed in Table 07-9. Larceny 
was the largest single category and represented over 57 percent of all property 
offenses and 23 percent of all offenses. Violent offenses represented 67 percent 
of all personal offenses and eight percent of all offenses. The "other general" 
category is specific to Connecticut and may vary from the offenses included in 
this category in other states. 

In Connecticut, individuals 16 and 17 years old can be tried as "youthful 
offenders" (see Transfer Process section). In fiscal 1978, 94 youth were 
convicted under the youthful offender statute; 89 of these were male. These 
youth are reflected in the data already discussed regarding youth in adult 
courts due to age of jurisdiction. 

County 

State Totala 

Total 

TABLE 07-8. CONNECTlCUT: YOUTH ARRESTS AS ADULTS UUE TO 
AGE OF JURISUICTION (BY TYPES OF OFFENSES) 
IN 1978 

Offensesa 
Hurder/ As- Aggra-

Han- sault/ vated Other 
slaugh- Rob- Bat- As- Person- Bur-

Arrests ter Rape bery tery sault al glary 

11,877 6 10 273 191 658 272 1,396 

a. Breakdown by county was not available. 

CT-ll 

Other 
Prop- Public Other 
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FIGURE 07-2. CONNECTICUT: PERCENTAGE OF YOUTH ARRESTS 
AS ADULTS DUE TO AGE OF JURISDICTION (BY 
OFFENSE CATEGORY) IN 1978 

Offensesa 

Personal 
Property 
Public Order 
Other General 

N= 11,877 

12% 
40% 
30% 
19% 

a. Violent offenses (murder/manslaughter, rape, robbery, and 
aggravated assault) represent eight percent of all offenses in the state 
for which 16 and 17 year olds were arrested. 
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TABLE 07-9. CONNECTICUT: YOUTH ARRESTS AS ADULTS DUE TO AGE 
OF JURISDICTION (BY OFFENSE TYPE AND FREQUENCY) 
IN 1978 

Types of Offenses 

PERSONAL OFFENSES 
Violent Offfenses 

Murder 
Manslaughter 
Rape 
Robbery 
Aggravated Assault 

Arson 
Kidnapping 
Assault/Battery 
Other Personal 

PROPERTY OFFENSES 
Burglary 
Larceny 
Auto Theft 
Trespassing 
Other Property 

PUBLIC ORDER OFFENSES 
Drug Violations 
Liquor Violations 
Other Public Order 

OTHER GENERAL OFFENSES 
Status Offensesa 
Offenses Against the Family 
Other Generalb 

UNKNOWN 

Violent Offense 
Subtotals 

4 
2 

10 
273 
658 

Offense Category 
Subtotals 

947 

39 
191 
233 

1,396 
2,696 

436 
185 

917 
221 

2,405 

190 
25 

1,996 

Totals 

1,410 

4,713 

3,543 

2,211 

0 

TOTAL OFFENSES 11,877 

.:.:.... 

a. According to the Connecticut Uniform Crime Reporting Program, 
Connecticut Department of Public Safety. These arrests may have been made for 
status offenses occurring before the youth attained majority or for offenses so 
designated which do apply to adults. 

b. According to state sources, this category includes all other offenses, 
th~ ones primarily represented being: violation of municipal criminal 
ordinances, abduction, bigamy, kidnapping, perjury, contempt of court, distribu
tion of obscene literature, and contributing to the delinquency of a minor. The 
offenses included in this category are specific to Connecticut and may vary 
slightly from the offenses included in this category in other states and in the 
appendix. 
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Table 07-10 provides a summary of the number of cases reported in the 
preceding tables concerning total referrals to adult courts; the number selected 
for Phase II investigation; and finding concerning conviction and confinement 
practices applicable to these youth. There were six youth judicially transferred 
to adult court in 1978, five of which were convicted, four receiving sentences 
of confinement. Due to the lower age of jurisdiction in Connecticut, 11,877 
youth 16 or 17 years old were arrested and subject to prosecution in adult court 
in 1978. Conviction and sentence data were not available for these youth. 

TABLE 07-10. CONNECTICUT: S~~Y OF TABLES 
(BY LEGAL MECHANISM) 

Total Referrals to 
Adult Courts in 
1978 (Table 07-1) 

Total Referrals Selected 
for Phase II (Tables 
07-2, and 07-7) 

Total Referrals Resulting 
in Convictions (Table 
07-5) 

Total Convictions 
Resulting in Sentences 
of Confinement (Table 
07-6) 

* denotes Not Available. 

Judicial Waiver 

6 

6 

5 

4 

Age of 
Jurisdictiona 

11,877 

11,877 

* 

* 

a. Arrest data provided by the Connecticut Uniform Crime Report Program, 
Connecticut Department of Public Safety. State sources estimated that the 
number of court filings approximate the number of arrests by about 95 percent. 

In summary, the six juveniles judicially transferred were under 16 years 
old and males. Five youth were charged with murder and found guilty. Four 
of the five convicted were incarcerated; one received a life sentence, and the 
three others received sentences of indefinite duration. 

Youth in adult courts due to 
and male. Most were charged with 
data were unavailable. 

y- I 

age of jurisdiction 
property offenses. 
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LOOTNOTES 

1. Connecticut General Statutes A 
2. nnotated, Section 51-301. 

Connecticut General Statutes Annotated, Section 51-307. 
3. Connecticut General Statutes Annotated, Section 51-307. 
4. Connecticut General Statutes Annotated, Section 51-308. 
5. Connecticut General Statutes Annotated, Sections 54-76b 
6. Public Act No. 78-l7,54-76j. through 54-76p. 

7. ~e most relevant sections are now numbered 46b-120 through 46b-128. 
8. onnecticut General Statutes Annotated, Section 46b-127 
9. Connecticut General Statutes Annotated Section 46b-126' 

10. State v. Villafane, 372 A.2d 82 cert 'den 97 S Ct li37 
~:i15~977), Connecticut General Statutes'Annot;ted, 'Secti~n 54-la (;e!~!l;~n~~ 

11. Washington v. States, 372 A.2d 106, 171 Conn. 683 (1977 . 
General Statutes Annotated, Section 51-307. ), Connecticut 

1132. State v. Anonymous, 173 Conn. 414; 378 A.2d 528 (1977) 
• Connecticut General Stat tAn. 

14 Cues notated, Sections 51-321 and 51-3 r 2 
• onnecticut General Statutes Annotated, Section 46-b140( )(1) ~. 15. Connecticut General St t An e • 

16 C a utes notated, Section 46b-141(a) 
• onnecticut General Statutes Annotated, Section 46b-126(b): 
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METHODOLOGY 

All of the data regarciling the referral of youth to adult courts in Delaware 
were gathered through telephone interviews conducted by Academy staff. Three 
types of Phase I frequency data were sought: 

(1) Judicial waivers from juvenile to adult courts. 

(2) The number of youth excluded from the jurisdiction of juvenile 
courts because they were charged with certain serious offenses. 

(3) The number of youth excluded from the jurisdiction of juvenile 
courts because they were charged with non-serious traffic offenses. 

Additionally, the small number of counties in Delaware allowed an attempt 
to gather Phase II data on age, sex, race, offenses, dispositions, and sentences 
of youth referred to adult courts through the first two legal mechanisms named 
above from all counties. The number of excluded offense referrals and Phase II 
data for both mechanisms were not available from New Castle County. Further, 
Phase II data were not available from any other county concerning youth referred 
to adult courts due to involvement in serious offenses excluded from juvenile 
court jurisdiction. Also not available was frequency data (Phase I) or juvenile 
traffic cases which Were heard in adult courts. 

COURT ORGANIZATION 

The highest courts of general' jurisdiction in Delaware are the superior 
courts. The superior courts operate in three locations (there are only three 
counties in Delaware) and have original jurisdiction over criminal and civil 
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cases. In addition, exclusi.ve jurisdiction over felonies and most drug offenses 
is exercised by the superior courts. 

Delaware has several lesser courts of general or limited jurisdiction. The 
court of common pleas, also existing in three locations, have concurrent juris
diction with superior courts in civil actions involving less than $2,500. The 
criminal jurisdiction of common pleas courts varies among the three counties, 
but they each have jurisdiction of all misdemeanors, except drug-related 
offenses. 

The 13 justice of the peace courts have jurisdiction over civil cases 
involving claims which do not exceed $1,500. Justice courts also exercise some 
criminal jurisdiction, that is, minor misdemeanors and non-felony traffic cases. 
Additionally, the eight alderman courts have jurisdiction over violations of 
municipal ordinances. The City of Wllmington has created a municipal court which 
functions like an alderman court, but has more extensive jurisdiction. This 
municipal court has criminal jurisdi.ction over traffic, misdemeanors and munici
pal ordinances concurrent with the other lesser courts. 

Juvenile jurisdiction in Delaware is exercised by the family court, which 
also exists in three locations. The family court is a separate state court of 
limited jurisdiction. Functioning as juvenile courts, the family courts hear 
all cases involving juveniles including dependency, neglect, and delinquency. 

Traffic offenses (non-felony) involving juveniles are under the jurisdic
tion of several adult courts. Non-felony juvenile traffic offenders are routine~ 
ly tried in justice of the peace courts, the Wilmington Municipal Court, 
alderman courts, and courts of common pleas. 

An overview of Delaware's courts by their jurisdiction over juveniies 
appears below: 

DELAWARE: COURT JURISDICTION OVER JUVENILES IN 1978 

General 
Juvenile 

Jurisdiction 

Family Courts 

Jurisdiction over 
Transferred Juveniles 

Superior Court 
Court of Common Pleas 
Justice of the Peace Courts 
Alderman Courts 
Wilmington Municipal Court 

a. Juveniles 16 years of age or older. 
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Juvenile Traffica 

Alderman Courts 
Justice of the Peace Courts 
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Court of Common Pleas 
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TRANSFER PROCESS 

initial age of juvenile court jurisdiction in Delaware extends to 
of age. 1 There are two legal mechanisms by which juveniles are 
to adult courts--judicial waivers and excluded offenses. 

Judicial Waivers 

Delaware law contains two provisions which are applicable to judicial 
waivers. First, upon motion of the attorney general or of the court, the juris
diction of the family court may be judicially waived if the juvenile is 16 years 
of age or older, regardless of the offense. 2 Second, if a juvenile of any age 
is charged with second degree murder, manslaughter, first or second degree 
robbery, atte~pted murder, first or second degree, burglary, first degree, 
and arson, first degree, the family court must hold a hearing to determine amen
ability to treatment in the juvenile system. 3 In addition, the family court is 
required to hold a hearing on any juvenile 14 years of age or older, who has 
previously received a determinate sentence to the Department of Corrections 
because of repeated offenses against persons, burglary or robbery, and during a 
period of escape or unauthorized absence, he is alleged to have committed a 
felony offense against persons or property.4 

The family court, in deciding the issue of amenability, considers at least 
six factors: S 

(1) Whether, in view of the age and personal characteristics of the 
juvenile, the people may best be protected and the juvenile may 
best be made a useful member of society by Some form of corrections 
treatment not available through family court. 

(2) Whether the juvenile inflicted serious injury or death during 
the offense. 

(3) Previous offenses. 

(4) Former corrections treatment by family court. 

(5) The use of a weapon during the offense. 

(6) Whether other participants in the same offense are being charged. 

If the family court decides that a youth is not amenable to treatment in 
the juvenile justice system, the judge is required to refer the youth to "the 
superior court or to any other court having jurisdiction over the offense for 
trial as an adult."6 A juvenile who has been transferred to the superior court 
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to be tried as an adult and is charged with a subsequent offense must be tried 
as an adult in superior court or any .other court having jurisdiction over adult 
offenses. 

EXCLUDED OFFENSES 

First degree murder, rape, and kidnapping are excluded offenses which begin 
in adult courts with no minimum age specified. 7 Delaware law does, however, 
contain a provision for reverse or back waiver. Upon application of the 
defendant in any case where the superior court has original jurisdiction over 
a child, the. court may transfer the child to the family court for trial and 
disposition if, in the opinion of the court, the interests of justice would be 
best served by the transfer. Before ordering the transfer, the superior court 
may hold a hearing at which time it considers: 

(1) The nature of the present offense and the extent and nature of the 
defeudant's prior record. 

(2) The nature of past treatment and rehabilitative efforts and the 
nature of the defendant's response. 

(3) Whether the interests of society and the defendants would be 'best 
served by trial in the family court or in the superior court. 8 

Juveniles 16 years of age or older who have been charged with certain lesser 
traffic offenses are also initially excluded from juvenile court jurisdiction. 9 
However, there is an extensive list of traffic offenses over which the family 
court has exclusive jurisdiction. 

CASE LAW SUMMARY 

Only two cases have reached the Delaware Supreme Court since 1950 involving 
waiver or transfer. Farrow v. State established that a child is over the age of 
16 years, for the purposes of the statute, once he has passed his 16th birthday. 
He need not have attained his 17th birthday.IO 

In State v. J. K., the court indicated that the public policy of the state 
in dealing with'minors charged with violations of law is to divide them-into two 
classes on the basis of the offense charged. Those charged with first degree 
murder, rape, kidnapping, ,or certain motor vehicle offenses are, in effect, pros
ecuted as adults. Those charged with other offenses are proceeded against 
civilly in family court. The family court's duty is to proceed in the best 
interests of the child, then his family and the general public, unless there is 
a determination reached of unfitness for juveniles treatment. Il 
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CORRECTIONS INFORMATION 

The Delaware Department of Correction is divided into the Bureau of Adult 
Correction and the Bureau of Juvenile Correction. These bureaus have jurisdic
tion over the respective correction institutions. 

If incarceration is ordered after tr!al in juvenile court, a juvenile is 
committed to the custody of the Department of Correction. 12 Confinement will be 
in either Ferris School for Boys or Woods Haven-Kruse School for Girls. These 
are minimum security juvenile facilities with an open campus setting. Particu
larly troublesome juveniles at Ferris are segregated in a maximum security unit. 

Youth below the age of 18 who are convicted in the adult courts and sen
tenced to incarceration are also sent to Ferris or Woods Haven-Kruse. While 
assigned to the Ferris School, a youth committed by an adult court is placed in 
the maximum security unit until his 18th or 19th birthday, at which time he is 
transferred to the direct supervision of the Bureau of Adult Corrections. 13 
There are currently no procedures to administratively transfer a juvenile to an 
adult institution, and there are no provisions to administratively transfer the 
youth from an adult institution to a juvenile facility. 

STATE DATA SUMMARY 

There are two basic mechanisms through which a juvenile in Delaware can be 
transferred to adult court. The first mechanism is judiCial waiver. In certain 
cases, the court mus~ hold a hearing to determine the amenability of the youth 
to treatmen,t in the Juvenile system. The second mechanism is excluded offenses. 
Juveniles charged with first degree murder, rape, or kidnapping are sent origi
nally to adult court, as well as those juveniles involved in non-serious traffic 
offenses. 

Table 08-1 displays the information gathered about the number of juveniles 
referred to adult courts ln 1978 by county and type of legal mechanism. The 
Table reveals that a total of 17 youth were judicially waived in 1978 with the 
highest number (7) reported in New Castle County. The data given about excluded 
offense referrals does not include traffic offenders nor the number of youth 
referred from New Castle County. Only a total of four youth were referred to 
adult courts in 1978 due to excluded offenses. 
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TABLE 08-1. DELAWARE: REFERRALS OF JUVENILES TO ADULT 
COURTS IN 1978 (BY COUNTY, RATE, AND LEGAL 
MECHANISM) 

Juvenile Excluded 
Population Judicial Waiver Offensesb 

County 

Kent 
New Castle 
Sussex 

Total 

(Ages 8-17) a 

17,797 
73,142 
16,476 

107,415 

* denotes Not Available. 

Cases 

6 
7 
4 

17 

RateZ! Cases RatT 

3.371 3 1.686 
0.957 * * 
2.428 1 0.607 

1.583 4 0.372 

a. 1978 population estimates were developed by the National Center for 
Juvenile Justice using data from two sources: the 1970 national census and the 
National Cancer Institute 1975 estimated aggregate census. 

b. Data do not include routinely handled traffic cases which are also 
excluded from juvenile court jurisdiction. 

c. Rate per 10,000 juveniles eight to 17 years old (1978). 

Further information (Le., Phase II) regarding the number of transfers was 
requested in all counties in Delaware in order to obtain more detailed data. 
The Phase II judicial waiver data covers 100 percent of the transferred cases 
and represents 100 percent of the total state juvenile population. However, 
Phase II data were not available for the four excluded offen.se cases as men
tioned previously_ The following tables are therefore limited to the judicial 
waiver cases only. 

Judicial Waiver 

This section contains a series of tables and a brief discussion pertaining 
to the Phase II information on Delaware youth judiCially waived in 1978. 

Table 08-2 gives a demographic breakdown--age, sex, race--of the juveniles 
judiCially waived in Delaware in 1978. Six of the ten where the age is known 
were 17 years old; one was under 16. All of those waived were males. Of those 
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TABLE 08-2. 

County Total 0-15 
Waivers 

Kent 6 1 
Castle 7 * Sussex 4 0 

State Total 17 1 

* denotes Not Available. 

DELAWARE: 
COUNTY AND 

A~e 

16 17 18+ 

2 3 0 
* * * 1 3 0 

3 6 0 

.), 

JUDICIAL WAIVERS TO ADULT COURTS (BY BY AGE, SEX, AND RACE) IN 1978 

Sex Race Un-
Hinor- Un-known Male Female White ity known 

0 6 0 4 2 0 7 7 0 * * 7 0 4 0 1 3 0 
7 17 0 5 5 7 

\ 

.... 
, 
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for whom race data were provided, white and minority youth were evenly 
represented, at 50 percent each. 

The offenses committed by the 17 youth who were judicially waived are pre
sented in Table 08-3. Of the 15 known offenses, seven (47 percent) were pro
perty offenses (all burglary). Eight (53 percent) were personal offenses 
(murder, manslaughter, rape, robbery, aggravated assault, and other personal). 
The offenses of two cases were unknown. A graphic representation of these fin
dings on offenses is given in Figure 08-1. 

TABLE 08-3. DELAWARE: JUDICIAL WAIVERS TO ADULT COURTS 
(BY COUNTY AND BY TYPE OF OFF~NSE) IN 1978 

Offensesa 
Murder/ As- Aggra-
Man- sault/ vated Other Other 

Total slaugh- Rob- Bat- As- Per- Bur- Prop- Public Other 
County I~aivers ter Rape bery tery sault Bonal gl.ary erty Order General Unknown 

Kent 6 2 0 0 0 1 2 0 0 0 0 
7 * I< 1 I< 1 1 2 " I< I< 2 New Castle 

Sussex 4 0 0 1 0 0 0 3 0 0 0 0 

State 
Total 17 2 0 0 0 0 2 

I< denotes Not Available. 

a. Only most serious offense per individual listed. 
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FIGURE 08-1. DELAWARE: PERCENTAGE OF JUDICIAL WAIVERS 
TO ADULT COURTS (BY OFFENSE CATEGORY) IN 
1978 

Offenses a 

Personal 47% 
Property 41% 
Public Order 0% 
Other General 0% 
Unknown 12% 

N= 17 

a. Violent offenses (murder/manslaughter, rape, robbery, and 
aggravated assault) represent 35 percent of all offenses in the state. 
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Table 08-4 shows the judgments for the juveniles waived to adult courts. 
The two cases listed in the "other" category were continued or held open. 

Nine of the 15 known dispositions (69 percent) were findings of guilty. 
None were found to be not guilty. Two cases (15 percent) Here dismissed and 
another two cases were referred back to juvenile court. 

County 

Kent 
New Castle 
Sussex 

State Total 

* denotes 

TABLE 08-4. DELAWARE: JUDICIAL WAIVERS TO ADULT COURTS (BY 
COUNTY AND BY JUDGMENTS IN ADULT COURTS) IN 1978 

Judgments 
Referred 

Totsl . Not to Juve-
Waivers Guilty Dismissed nile Court Guilty 

6 0 2 2 
7 * 1 * 3 
4 0 0 0 4 

17 0 2 2 9 

Not Available. 

a. Primarily cases held open or pending. 

Othera Unknown 

0 
1 2 
0 0 

2 2 

Table 08-5 shows the sentences imposed upon the nine youth found guilty. 
Five youth (56 percent) were incarcerated. When grouped according to county-
two from New Castle Counny were sent to jail, and one from Sussex County was 
sent to a state juvenile corrections institution. One-third (three) were placed 
on probation; all from Sussex County. The remaining one was fined. The two 
youth sent to adult correc'tions facilities from Kent County represent an anomoly 
in the data, since no such sentencing provision exists in Delaware. It is con
ceivable that both youth were 18 at the time of sentencing. 

Table, 08-6 reflects the sentence duration of youth sentenced to incarcera
tion. All but one (80 percent) received sentences with terms of one to three 
years. The other received a maximum sentence of three to five years. 
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TABLE 08-5. DELAWARE: SENTENCES REPORTED FOR CONVICTIONS 
ARISING FROM JUDICIAL WAIVERS TO ADULT COURTS 
(BY COUNTY AND SENTENCE TYPE) IN 1978 

Sentence T:!Ees 
State State Juve-

Adult Cor- nile Cor-
County Total Fined Probation Jail rections rections Other 

Convictions Facilities Facilities 

Kent 2 0 0 0 2 0 0 
New Castle 3 1 0 2 0 0 0 
Sussex 4 0 3 0 0 1 0 

State 
Total 9 3 2 2 0 

TABLE 08-6. DELAWARE: LENGTH OF CONFINEMENT REPORTED FOR 
SENTENCES ARISING FROM JUDICIAL WAIVERS TO 
ADULT COURTS (BY COUNTY AND MAXIMUM SENTENCE) 
IN 1978 

Sentence Maximums 
One One+ 3+ 5+ 

County Total Year or to to to Over Indeter- Life Death 
Confinements Less 3 Years 5 Years 10 Years 10 Years minate 

Kent 2 b 2 0 0 0 0 0 0 
New Castle 2 0 1 1 0 0 0 0 
Sussex 1 

0 
0 1 est 0 0 0 0 0 0 

State 
Total 5 0 4 0 0 0 0 0 

, 
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Table 08-7 provides a summary of the number of cases reported in the 'pre
ceeding tables concerning total referrals to adult courts, the number selected 
for Phase II investigation, and findings on conviction and confinement practices 
applicable to these youth. In total, 17 juveniles were referred to adult courts 
in 1978 through judicial waivers and four were referred for excluded offenses. 
0111y the judicial waivers were investigated further under Phase II data collec
tion procedures, but all 17 cases were reported upon. Nine youth were convicted 
and five were sentenced to confinement. 

TABLE 08-7. DELAWARE: SUMMARY OF TABLES (BY LEGAL MECHANISM) 

Total Referrals to Adult Courts 
in 1978 (Table 08-1) 

Total Referrals Selected for 
Phase II (Table 08-2) 

Total Referrals Resulting in Con
victions (Table 08-5) 

Total Convictions Resulting in 
Sentences of Confinement (Table 
08-6) 

* denotes Not Available. 

Judicial Waiver 

17 

17 

9 

5 

Excluded Offenses 

4 

* 

* 

* 

In summary, all juveniles judicially waived in 1978 were males. Minority 
and white youth were equally repres'ented. There were four times more cases of 
judicial waiver than for transfer through excluded offenses, however, New Castle 
County did not report its excluded/ offense cases. Nearly one-half of the youth 
judicially waived were charged with burglary, and over one-half were charged 
with personal offenses. Of the individuals judicially waived who were found 
guilty, 56 percent were incarcerated and one-third were given probation. Of 
those incarcerated, four-fifths received maximum sentences of one to three 
years; one-fifth received a maximum sentence of three to five years. 
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FOOTNOTES 

Delaware Code' Annotated, Title 10, Section 
Delaware Code Annotated, Title 10, Section 
Delaware Code Annotated, Title 10, Section 
Delaware Code Annotated, Title 10, Section 
Delaware Code Annotated, Title 10, Section 
Delaware Code Annotated, Title 10, Section 
Delaware Code Annotated, Title 10, Section 
Delaware Code Annotated, Title 10, Section 
Delaware Code Annotated, Title 10, Section 
Farrow v. State, 258 A.2d 277 (1969). 
State v. J.K., 383 A.2d 283 (1977) • 
Delaware Code Annotated, Title 10, Section 
Delaware Code Annotated, Title 10, Section 
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901(3) and (7). 
938(c). 
921(2 )(b). 
937(c)(5). 
938(c). 
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927. 
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METHODOLOGY 

The data on judicial bindovers were gathered through telephone interviews 
conducted by the Academy staff with the county prosecutors' offices in Maine. 
In addition, information on juveniles referred to adult courts for motor 
vehicle, snowmobile, and watercraft violations was requested from the clerks 
of district courts. These additional data were not available. 

Frequencies of judicial bindover (Phase I data) were sought from all 16 
counties in Maine. Age, sex, race, offenses, dispositions, sentence types, 
and sentence durations (Phase II data) were requested from seven counties 
(the most populous ten percent of the counties) and counties with five or more 
judicial bindovers of juveniles in fiscal year 1978. 

COURT ORGANIZATION 

The highest court of general jurisdiction in Maine is the superior court. 
A superior court exists in each of the state's 16 counties and exercises 
exclusive jurisdiction over serious crime (felonies). 

The state's 31 district courts have original jurisdiction over non
serious crime (misdemeanors), and motor vehicle, snowmobile, and watercraft 
violations. In addition, the juvenile sessions of the district courts have 
exclusive original jurisdiction over juvenile matters. Hereafter, the 
juvenile sessions of district courts will be referred to as juvenile courts. 
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Juveniles accused of motor vehicle, snowmobile, and watercraft violations 
are handled routinely in traffic sessions of district courts. 

An overview of Maine's courts by their jurisdiction over juveniles in 
1978 appears below. 

MAINE: COURT JURISDICTION OVER JUVENILES IN 1978 

General 
Juvenile Jurisdiction 

Juvenile Sessions of 
District Courts 

Jurisdiction over 
Transferred Juveniles 

Superior Courts 

Juvenile Traffica 

Traffic Sessions of 
District Courts 

a. Includes motor vehicle, snowmobile, and watercraft violations. 

TRANSFER PROCESS 

The initial age of juvenile court jurisdiction in Maine extends to 18 
years of age. l During 1978, there were two legal mechanisms through which 
juveniles were referred to adult cour~s--judicial waiver and excluded 
offenses. 

Judicial Waiver 

Juveniles under 18 years of age, charged with murder (termed criminal 
homicide under the previous statute) or a Class A, B, or C crime may be 
judicially bound over to adult courts following a "bind-over hearing" in 
juvenile court. 

In determining the amenability of the youth to treatment, the juvenile 
court must consider several factors: 

(1) The record and previous history of the juvenile; and 
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(2) Whether the offense was committed in an aggressive, violent, 
premeditated, or willful manner, greater weight being given 
to offenses against the person than against property; and 

(3) Whether the juvenile's emotional attitude and pattern of 
living indicate that it is unlikely that future criminal 
conduct will be deterred by the dispositional alternatives 
available to the juvenile court. 

The court must make written findings to support the bindover before waiving 
jurisdiction and certifying the case for proceedings before the grand jury. 

After considering the above factors, the court must find that there is 
probable cause to believe that the crime has been committed, that the 
juvenile would be more appropriately prosecuted as if he were an adult, and 
that the protection of the community would be served by the transfer of the 
case. The bindover process can be initiated only by the prosecuting attorney 
in the juvenile court. 2 Once waived to adult court, there is no statutory 
authority for the youth to be transferred back to juvenile court. 

Excluded Offenses 

Juveniles charged with motor vehicle, watercraft, and snowmobile vio
lations are excluded from the jurisdiction of juvenile courts. Therefore, 
adult courts in Maine routinely handle youth who have been charged with these 
excluded offenses. 

The law does, however, provide for an exception to this provision. When 
juveniles have been charged with driving under the influence of intoxicating 
liquor or drugs, juvenile courts maintain jurisdiction. 

CASE LAW SUMMARY 

Since 1950, the Supreme Judicial Court of Maine (the court of last resort) 
has, on several occasions, resolved issues concerning the proper scope of 
juvenile court jurisdiction. In 1950, the court held, in Wade v. Warden of 
State Prison, that manslaughter was not excluded from the original, exclusive 
juvenile jurisdiction of juvenile court. 3 The statutory provision then in 
effect excluded "a crime the punishment for which may be imprisonment for 
life or for any term of years, committed by children under the age of 17 
years," from juvenile court jurisdiction (emphases supplied).4 The court, 
after a thorough examination of relevant statutory provisicns and common law 
precedents, concluded that manslaughter was not an excluded offense. In 1975, 
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the court held in State v. W.L., Jr. that juvenile court had jurisdiction 
over an individual who was over the age of 18 years when the individual was 
under 18 at the time of the commission of the offense. 5 

In State v. Knowles, the court held that where a statute provided that 
a defendant could appeal a bindover order by filing a petition within ten 
days after the entry of such an order, any grand jury indictment returned 
during this time period was null and void and did not affect the validity 
of the bindover order. 6 Eight months later, in State v. Corliss, the court 
held that once a juvenile court adjudicates a delinquent, commits him or 
her to the Department of Human Services and the juvenile begins to serve 
the commitment term, the jurisdiction of juvenile court terminates. 7 Thus, 
any subsequent order by juvenile court which purports to bindover this same 
individual for trial as an adult, fails to vest the adult criminal court 
with jurisdiction over the matter. In addition, the court stated that the 
bindover statute was not, on its face, unconstitutional in light of Breed 
v. Jones. 8 Finally, in State v. Alley, the Supreme Judicial Court of Maine

9 refused to hold the bindover statute unconstitutionally vague or overbroad. 
The court also held that a bindover order is not appealable where the only 
challenge is to the sufficiency of the evidence supporting such an order. 

CORRECTIONS INFORMATION 

The Department of Mental Health and Corrections administers the state 
juvenile and adult corrections systems. The Maine Correctional Center 
houses waived youth, men over the age of 18 with sentences of less than 
five years, and women over the age of 18. Youth trted as adu~ts may not 
be placed at or transferred to the Maine Youth Center, which 1S used for 
juveniles 11 through 17 years of age. lO 

Juveniles at the Maine Youth Center mdY not be placed in or transferred 
to a.ny adult penal institution. ll 
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STATE DATA SUMMARY 

Judicial waiver and excluded offenses are the two legal mechanisms by 
which juveniles could be referred to adult courts in Maine during 1978. 
Atter a hearing in juvenile court, juveniles charged with murder or Class 
A, B, or C crime and found to be "dangerous persons and a menace to the 
safety of the community," may be judicially waived to adult courts. 
Additionally, juveniles charged with motor vehicle, snowmobile, and water
craft violations are excluded from the jurisdiction of juvenile courts and 
are routinely handled in adult courts. Data on juveniles referred to 
adult courts due to excluded offenses was not available. Therefore, only 
the survey results on judicial waivers are summarized in the following 
discussion and tabular display. 

Table 20-1 displays findings on the number of judicial waivers reported 
during 1978 by county. The table also indicates the youth population in 
each county as well as the per capita waiver rate to facilitate further 
judgments about Maine's judicial waiver practices. In total, 74 youth were 
judicially waived to adult courts in 1978. The highest number of waivers 
were reported in Aroostook County with 30 such transfers. The table also 
reveals that officials in Lincoln County reported 12 waivers which equalled 
the highest rate of waiver totaling 29.91 per 10,000 juveniles eight to 17 
years old. 

TABLE 20-1. MAINE: REFERRALS OF JUVENILES TO ADULT COURTS 
IN 1978 (BY COUNTY, RATE,AND LEGAL MECHANISM) 

Juvenile 
Population Judicial 

County (Ages 8-l7)a Cases 

Androscoggin 17,326 3 est 
Aroostook 19,932 30 
Cumberland 37,267 8 
Franklin 4,652 2 est 
Hancock 6,454 0 

Kennebec 18,025 3 
Knox 5,241 4 est 
Lincoln 4,012 12 
Oxford 8,677 4 
Penobscot 23,748 5 
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TABLE 20-1. (Continued) 

Juvenile 
Population Judicial Waiver 

County (Ages 8-17) a Cases Rateb 

Piscataquis 2,795 0 0.000 
Sagadahoc 4,912 1 2.036 
Somerset 8,391 0 0.000 
Waldo 4,631 1 2.159 
Washington 5,699 0 0.000 

York 22,217 1 0.450 

Total 193,979 74 est 3.815 

a. 1978 population estimates were developed by the National Center for 
Juvenile Justice using data from two sources: the 1970 national census and 
the National Cancer Institute 1975 estimated aggregate census. 

b. Rate per 10,000 juveniles eight to 17 years old (1978). 

Table 20-2 reflects the relationship between the state and Phase II 
counties. In Maine, two counties were Phase II due to population size and 
four counties reported five or more waivers (two counties fit both criteria). 
Data were available from three additional counties and are included as 
Phase II counties. The seven counties contained 60 percent of the state 
juvenile population and accounted for 85 percent of the waivers. 

State 

TABLE 11-2. MAINE: RELATIONSHIP OF PHASE II COUNTIES TO ALL 
COUNTIES, BAsED UPON 1978 POPULATION ESTIMATES 
AND DATA 

Juvenile Population Number of Counties 
(Ages 8-17)a Judicial Waiver 

193,979 16 

Selected for Phase II 
Investigation 116,292 7 

Percentage or State 
Selected for Phase II 
Inves tiga t ion 60% 44% 

Number of Referrals 
Judicial Waiver 

74 

63 

85% 

a. 1978 population estimates were developed by the National Center for Juvenile Justice using data 
from two sources: the 1970 national census and the National Cancer Institute 1975 estimated aggregate 
census. 
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Table 20-3 gives a demographic breakdown--age, sex, race--of the 63 
juveniles judicially waived in the Phase II counties. Of these, 15 (24 
percent) were age 15 or under. Thirty (48 percent) were ages 16 or 17, 
and 18 (29 percent) were over 17 at the time of the transfer. Juveniles 
committing crimes before their 18th birthday but not arrested until after 
their 18th birthday are handled as juveniles. Forty-seven (75 percent) 
of those bound over were males and 62 (98 percent) were white youth. 
Only one was a minority youth. 

TABLE 20-3. MAINE: JUDICIAL WAIVERS TO ADULT COURTS IN PHASE II 
,COUNTIES (BY COUNTY AND BY AGE, SEX, AND RACE) IN 
1978 

Age Sex Race 
Total Minor-

County Waivers 0-15 16 17 18+ Male Female White ity 

Aroostook 30 3 2 7 18 18 12 30 0 
Cumberland 8 2 4 2 0 7 1 7 1 
Kennebec 3 2 0 1 0 0 3 3 0 
Lincoln 12 7 2 3 0 12 0 12 0 
Oxford 4 0 2 2 0 4 0 4 0 

Penobscot 5 0 1 4 0 5 est 0 5 0 
Waldo 1 1 0 0 0 1 0 1 0 

State Phase II 
Total 63 15 11 19 18 47 16 62 1 

Table 20-4 shows the distribution of judicial waivers by categories of 
offense. Where data were known, 12 (35 percent) were for offenses against 
the person (murder, robbery, assaults, and other personal offenses), 19 
(56 percent) were for burglary and other property offenses. "Other personal" 
offenses included sexual assault and criminal threatening. The four under 
the "other property" category were larcenies. Public order offenses 
(criminal mischief) represented nine percent (three) of the known charges. 
A graphic summarization of these findings is illustrated in Figure 20-1. 
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TABLE 11-4. 

Murder! 
Man-

Total slaugh-
County Waivers ter 

Aroostook 30 * Cumberland 8 * Kennebec 3 0 
Lincoln 12 0 
Oxford 4 0 

Penobscot 5 0 
Waldo 1 1 

State Phase II 
Total 63 1 

* denotes Not Available. 

a. Only most serious offense 

- ~--- ------------

MAINE: JUDICIAL WAIVERS TO ADULT COURTS IN PHASE II 
COUNTIES (BY COUNTY AND BY TYPES OF OFFENSES),'IN 1978 

Offensesa 
As- Aggra-

sault/ vated Other Other Rob- Bat- As- Per- Bur- Prop- Public Other Rape bery tery sault sonal glary erty Order General Unknown 

* 2 * * * 7 * * * 21 * * * * * * * * * 8 0 0 0 3 0 0 0 0 0 0 0 0 0 0 0 5 4 3 0 0 0 2 0 0 1 1 0 0 0 0 
0 2 0 0 1 2 est 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

0 6 0 3 2 15 4 J 0 29 

per individual listed. 
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FIGURE 20-1. MAINE: PERCENTAGE OF JUDICIAL WAIVERS TO ADULT 
COURTS IN PHASE II COUNTIES (BY OFFENSE 
CATEGORY) IN 1978 

a 
Offenses 

Personal 19% 
Property 30% 
Public Order 5% 
Other General 0% 
Unknown 46% 

N= 63 

a. Violent offenses (murder, manslaughter, rape, robbery, and aggravated 
assault) represent 29 percent of all offenses in the Phase II counties. 
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Table 20-5 displays information on the judgments reached in adult 
courts for the 63 youth who were judicially waived during 1978. The table 
reveals that 28 of the 41 known judgments (66 percent) were findings of 
guilty. Only two youth were found not guilty, but another 10 cases were 
dismissed. The 17 cases in the "other" category represent 13 cases which 
were held open or continued'and 4 cases involving suspended sentences. 

Table 20-5 also indicates that one youth was referred back to juvenile 
court. This finding is of special interest because Maine statutes do not 
state such a transfer of jurisdiction. 

TABLE 20-5. MAINE: JUDICIAL WAIVERS TO ADULT COURTS 
IN PHASE II COUNTIES (BY COUNTY AND BY 
JUDGMENTS IN ADULT COURTS) IN 1978 

Judgments 
Referred 

Total Not to Juve-
County Waivers Guilty Dismissed nile Court Guilty Othera Unknown 

Aroostook 30 1 4 1 15 8 1 
Cumberland 8 1 1 * 3 2 1 
Kennebec 3 0 3 0 0 0 0 
Lincoln 12 0 2 0 3 7 0 
Oxford 4 0 0 0 4 0 0 

Penobscot 5 * * * 2 * 3 
Waldo 1 0 0 0 1 0 0 

State Phase II 
Total 63 2 10 1 28 17 5 

----

* denotes Not Available. 

a. Thirteen cases were held open or continued and four were suspended 
sentences. 

Table 20-6 presents the findings on the types of sentences received by 
the 28 youth found guilty in adult courts. Of the 13 known sentences, seven 
(54 percent) were sentenced to confinement in adult corrections facilities. 
Two youth were confined in jails and two were placed on probation. One 
youth was reported to have been confined in a state juvenile corrections 
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facility. State sources indicate that youth tried as adults cannot be 
sentenced to juvenile correctional facilities. Evidently, exceptions 
to statutorily proscribed policy can occur in Maine under special 
circumstances. 

TABLE 20-6. MAINE: SENTENCES REPORTED FOR CONVICTIONS 
ARISING FROM JUDICIAL WAIVERS TO ADULT 
COURTS IN PHASE II COUNTIES (BY COUNTY AND 
SENTENCE TYPE) IN 1978 

Sentence !lEes 
State State Juve-

Total Adult Cor- nile Cor-
Con- rections rections 

County victions Fined Probation Jail Facilities Facilities Other Unknown 

Aroostook 15 .. .. .. .. * * 15 
Cumberland 3 0 0 1 2 0 0 0 
Lincoln 3 0 2 0 0 1 0 0 
Oxford 4 0 0 0 3 0 1 0 
Penobscot 2 0 0 1 1 0 0 0 

Waldo I 0 0 0 1 0 0 0 

State Phase II 
Total 28 0 2 2 7 I 1 15 

.. denotes Not Available. 

Table 20-7 reflects the sentence length of those youth incarcerated in 
either jails, juvenile corrections, or adult corrections. Of the four known 
sentence lengths, one received a sentence of less than one year and three 
received iuaximum sentences of up to three years. 

TABLE 20-7. MAINE: LENGTH OF CONFINEMENT REPORTED FOR SENTENCES ARISING 
FROM JUDICIAL wAIVERS TO ADULT COURTS IN PHASE II COUNTIES 
(BY COUNTY AND MAXIMUM SENTENCE) IN 1978 

Sentence Kaxiauma 
One 

County 
Total Year One+ to 3+ to S+ to Over Indeter-

Confinementa or Lesa 3 Tears 5 Year a 10 Teara 10 Years minate Life Death Unknown 

Cumberland 
Lincoln 
Oxford 
Penobscot 
Waldo 

State Phase II 
Total 

3 
1 
3 
2 
1 

10 

'" denotes Not Available. 
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Table 20-8 provides a summary of the number of cases reported in the 
preceding tables concerning total referrals to adult courts; the number' 
selected for Phase II investigation; and findings concerning conviction 
and confinement practices applicable to these youth. A review of Table 
20-8 reveals that in total 74 youth were judicially waived during 1978. 
Sixty-three of those cases were then selected for further study under 
Phase II data collection procedures. Of the 63 youth in the Phase II 
sample, a total of 28 were convicted and 10 of those convicted youth were 
sentenced to confinement. 

TABLE 20-8. MAINE: SUMMARY OF TABLES 
(BY LEGAL MECHANISM) 

judicial Waiver 

Total Referrals to Adult Courts in 
1978 (Table 20-1) 

Total Referrals Selected for Phase II 
(Tables 20-2 and 20-3) 

Total Referrals Resulting in Convictions 
(Table 20-5) 

Total Convictions Resulting in Sentences 
of Confinement (Table 20-15) 

FOOTNOTES 

74 

63 

28 

10 

1. Maine Revised Statutes Annotated, Title 15, Section 3101(2) (D). 
2. Maine Revised Statutes Annotated, Juvenile Code, Chapter 503 

Section 3101(4). Standards and factors governing bindover decisions were 
clarified in amendments, effE~ctive July 3, 1980, contained in Chapter 681, 
Sections 3-5, Public Laws of 1979. 

3. Wade v. Warden of State Prison, 73 A.2d 128; 155 Me. 24 (1950). 
4. R.S. 1944, C. 133, S(~ction 2; see also State v. Trask, 151 A.2d 

280; 155 Me. 24 (1959). 
5. State v. W.L., Jr., 347 A.2d 588 (1975). 
6. State v. KnOWles, 371 A.2d 624 (1977). 
7. State v. Corliss, 379 A.2d 998 (1977). 
8. Breed v. Jones, 421 U.S. 519, 95 s. Ct. 1779 (1975). 
9. State v. Alley, 385 A.2d 1175 (1978). 

10. Maine Revised Statutes Annotated, Title 15, Section 2714. 
11. Maine Revised Statutes Annotated, Title 15, Section 3101(4). 

ME-12 

.), 

\ 
,[ 

". 

I 
I 
I 
~ 
I 

MASSACHUSETTS PROFILE 

ACKNOHLEDGHENTS 

The Academy thanks Paul P. Heffernan, Clerk/Magistrate of the Trial 
Court of the Commonwealth, Juvenile Court Department; David Segal, Research 
Coordinator, Department of Youth Services; Elizabeth A. Pattullo, Greater 
Boston Legal Services, Juvenile Court Advocacy Program; and Peter Larkowich, 
Criminal His'tory Systems Board, for their assistance with the survey. 
Special thanks go to Jack Calhoun, former Director, Department of Youth 
Services, for assistance in facilitating the process, and William Highgas, Jr., 
Executive Director, Committee on Criminal Justice, for reviewing the 
Massachusetts profile. In addition, appreciation is expressed to the many 
other state and local officials who provided data. 

The Academy also expresses its grati tude to the following people in 
Massachusetts for their assistance, interest, and cooperation during personal 
interviews for the case study: 

Steve Bang, Director 
Massachusetts Advocacy Center 
Boston 

Jay Blitzman 
Massachusetts Defenders 
Association 

Boston 

Francis W. Blumm, Assistant 
District Attorney 

Hampden County District Attorney's 
Office 

Springfield 

Bernard Bradl~y, Regional Supervisor 
Massachusetts Defenders Committee 
Boston 

Liz Crimmins 
Massachusetts Defenders Association 
Boston 

Joseph Dever, Essex Regional 
Supervisor 

Massachusetts Defenders Committee 
Lynn 

HA-l 

Juliette Faye, Juvenile Justice 
Planner 

Nassachusetts Committee on 
Criminal Justice 

Boston 

Honorable Tullio A. Francesconi 
Springfield Juvenile Court 

Richard Gargiulo, Defense Attorney 
Boston 

Molly Goldberg 
Nassachusetts Defenders Association 
Boston 

Joseph Greene, Chief District 
Court Prosecutor, Essex County 

Salem 

Honorable Robert E. Hayes 
Dist rict Court 
South Essex Division 
Lynn 

William T. Hogan, Jr. 
Commissioner of Corrections 
Massachusetts Department of Corrections 
Boston 



Honorable Roderick Ireland 
Boston Juvenile Court 

John Isaacson, Director 
Massachusetts Office for Children 
Boston 

Representative Philip Johnston 
Massachusetts House of 
Representatives 

Boston 

Joe, Kelly 
Sedior Juvenile Justice Specialist 
Massachusetts Committee on Criminal 
Justice 

Boston 

Joseph McDonough, Assistant District 
Attorney 

Juvenile Division, Suffolk County 
District Attorney's Office, 
Boston 

Edward Hurphy, Commissioner 
Massachusetts Department of Youth 

Services 
Boston 

Professor Lloyd Ohlin 
Professor of Law 
Harvard Law School 
Cambridge 

Elizabeth Pattullo, Senior Program 
Specialist 

Juvenile Court Advocacy Program 
Boston 

Honorable Francis Poitrast, Chief 
Justice 

Boston Juvenile Court 

David Rodman, Executive Assistant 
District Attorney's Office, Suffolk 

County 
Boston 

David Segal, Acting Director 
Planning and Research (1980) 
Massachusetts Department of Youth 

Services 
Boston 

Sarah Sellinger, Assistant 
Commissioner of Clinical Services 

Massachusetts Department of Youth 
Services 

Boston 

Honorable Hilliam Simon 
Hampden County 
Superior Court 
Springfield 

Sims Sitkin, Director 
Planning and Research (1980) 
Massachusetts Department of Youth 

Services 
Boston 

Carol Smith 
Massachusetts Defenders Association 
Boston 

Detective Kathleen Thornton 
Juvenile Division 
Boston Police Department 

Greg Torres, Criminal Justice Specialist 
Massachusetts Office of Human Services 
Boston 

Betty Vorenberg, Deputy Director 
Massachusetts Advocacy Center (1981) 
Boston 

METHODOLOGY 

The data representing 17 year olds tried initially in adult courts due to 
the lower age of juvenile court jurisdiction were obtained from the 
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Massachusetts Department of Public Safety, Crime Reporting Unit. The state 
agency provided state-wide total arrest figures of persons 17 years of age. In 
addition, the gender of the 17 year olds arrested and the offenses for which 
arrests occurred were provided statewide. 

Frequency data (Phase I) on judicial waivers were obtained from two 
sources. First, the Department of Youth Services provided estimated judicial 
waiver data by county. In addition, this sa~e information was sought from 
county prosecutors or juvenile court personnel through telephone interviews con
ducted by Academy staff. Frequency data were not available from two of the 14 
counties (Essex and Middlesex) from local sources. Also, the data obtained from 
the local survey did not correspond to the estimated data supplied by state 
sources. 

Phase II data on age, sex, race, offenses, dispositions, sentence types and 
sentence durations were requested from the most populous ten percent of the coun
ties and counties reporting five or more transfers; however, these data were not 
available in any county from local sources. 

Data on juveniles cited to adult court for traffic violations were not 
available from either local or state officials. Similarly, no systematic data 
were available on the percentage of arrests of 17 year olds that resulted in 
court filings; however, state officials indicate that almost all arrests result 
in court filings. 

Massachusetts was selected as the case study state representing federal 
administrative region 1. It is the tenth largest state in population, with an 
extremely den~e urban population. 

One reason Massachusetts was of interest as a case study state was that in 
the early 1970s, the Department of Youth Services closed its juvenile correc
tions institutions, except for several secure detention units. Since that time, 
statewide concern over current handling of serious juvenile offenders has 
resulted in the establishment of several task forces to study violent and 
serious juvenile offenders. One assumption made was that the closing of the 
correctional institutions and the resultant great' concern expressed within the 
state would have an effect on the practice and frequency of referral to adult 
courts. 

Massachusetts is also of interest in that there are three mechanisms 
through which youth under 18 years of age can be tried in adult courts: 

• Seventeen year olds are subject to criminal court jurisdiction for 
offenses committed after the 17th birthday, due to the maximum age 
of juvenile court jurisdiction. 

• Fourteen, 15, and 16 year olds are eligible for judicial transfer 
to adult courts; and 

• Adult courts have concurrent jurisdiction over 16 year olds 
charged with certain minor traffic violations. 
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These three categories of youth, particularly the first two, are the sub
ject of this case study. 

On-site interviews were 1nducted in four sites following the standard 
MIJJIT format in March, 1§80. These included Suffolk County (Boston), the loca
tion of the state capital; Middlesex County (East Cambridge), the largest 
county; and a typical county (Essex). Hampden County (Springfield) was added 
because it might offer unique perspectives as a large community which is 
geographically removed from the influence of Boston. 

Interviews were conducted _'''ith judges, state legislators, public defenders, 
prosecutors, youth advocates, corrections officials, police, the media, and 
other people involved in the referral of youth to adult courts. Questions were 
askE!d about the effects of trying youth as adults on the youth, the public, and 
the juvenile and criminal justice systems. In addition, questions were asked 
about the present Massachusetts system for referring youth to adult courts, 
needed changes, and the factors to be considered when deciding to refer a youth 
for trial as an adult. The research team was also interested in whether 
respondents believed that 17 year olds should be handled as juveniles, as they 
are in most of the United States. 

Responses from about 30 interviewees, along with data from the Academy's 
1978 census, task force reports, and research studies, were integrated in com
piling the Massachuset.ts case study. This was supplemented by legal and organi
zational research concerning the present legislation, statutory history, case 
law data, and court and correctional organizational studies conducted by the 
Academy. 

HISTORY OF STATUTES RELATING 
TO JURISDICTION AND TRANSFER 

Currently in Massachusetts, youth under 18 years of age may be tried as 
adults under three legal mechanisms. First, 17 year olds are routinely handled 
in the adult courts because of the lower age of criminal court jurisdic- . 
tion. Second, judicial waiver applies to youth 14 years of age and older if 
they qualify under either of two provisions (see Transfer Process subsection). 
Finally, youth 16 years of age charged with traffic offenses may be tried as 
adults due to concurrent jurisdiction over such cases. The provisions governing 
the court's procedures for dealing with juveniles in Massachusetts had their 
beginnings in the mid-1800s. The national movement to "save" the children pro
duced the nation's first state-supported reform school at Westborough, 
Massachusetts, in 1849. The provisions for committing juveniles to the reform 
schools ,,,ere codified in 1870, a codification which was the forerunner of the 
juvenile code. 1 Also, by 1870 some Massachusetts courts scheduled dockets only 
for children, and not only for their minor offenses. 

The first comprehensive juvenile code in Massachusetts was enacted in 
1906. 2 The definition of delinquency was any juvenile between the ages of seven 
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and 17 years who had violated any state law, city ordinance, or town by-law, 
except for 14 to 17 year olds charged with offenses which were punishable by 
death or life imprisonment. The entities authorized to handle juvenile matters 
were the municipal and distri~t courts, the trial justices, and the police. The 
Municipal Court of Boston was excluded, however, due to the existence of a 
separate juvenile court there. 

With the enactment of the 1906 juvenile code, it became possible to try 
youth in adult courts through anyone of three statutory provisions. Two of 
them permitted the use of judicial transfer and the third provision created a 
class of offenses excluded from juvenile court jurisdiction. 

The two judicial transfer provisions applied to juveniles based upon their 
age at the time the alleged offenses occurred: 

• Juveniles 14 to 17 years of age could be transferred, at the 
discretion of the juvenile courts, for any violation of state 
law, town by-law, or city ordinance if, in the court's oplnl0n, 
the best interest of the youth and the public required that the 
youth be tried as an adult. 3 

• Juveniles seven to 14 years of age could be transferred, at 
the discretion of the juvenile courts, only in cases where 
the charges constituted capital offenses, that is, punishable by 
life or death sentences. In order to transfer the cases, the 
juvenile courts had to first institute delinquency proceedings 
and then determine that it was in the best interest of the youth 
and the public to proceed with a criminal charge in adult court. 
If so ordered, the delinquency proceedings were dismissed. 4 

All capital offenses charged against youth 14 years of age and older were 
automatically excluded from juvenile court jurisdiction. In such cases, crimi
nal charges were filed directly in adult courts. 

This statute was amended in 1933 to lower the minimum age for transfer in 
non-capital cases to seven years of age. S In 1948, the judicial transfer stat
ute was again amended to raise the minimum transfer age back to 14, thus 
reverting to the 1906 laws. 6 That same year, the legislature modified the 
excluded offense provision by deleting the exclusion of offenses punishable by 
life imprisonment. 7 Thereafter, the offenses excluded from juvenile courts were 
only those offenses punishable by death. Offenses punishable by life imprison
ment were added to juvenile court jurisdiction, subject to the possibility of 
transfer. This portion of the statute remained unchanged until 1960, when the 
type of offenses defining delinquent behavior were again revised. The 1960 act 
redefined a delinquent juvenile as any juvenile who committed any offense 
against a law of the Commonwealth and deleted the exclusion of offenses 
punishable by death from the definition of delinquency.8 The removal of this 
last vestige of adult courts jurisdiction meant that all juvenile offenses, 
regardless of alleged of.fense, were now within the exclusive jurisdiction of 
juvenile courts. 
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In 1965, the legislature altered the definition of the courts authorized to 
handle juvenile matters to the distri.ct courts, except in cities in Suffolk County, 
which were served by the Juvenile Court of Boston. 9 The tendency to allow 
highly populated areas to have juvenile courts apart from the district courts 
has continued, whereby Bristol County and the cities of Springfield and 
Worcester (in addition to Boston/Roxbury) now have juvenile courts apart from 
the district courts (see Court Organization subsection). 

The latest amendments to the transfer process occurred in 1975. These 
amendments limited the offenses for which youth can be judicially transferred to 
adult courts (see Transfer Process subsection) and promulgated rules clarifying 
several procedural issues, including: 

- the requirement of a transfer hearing; 

• that at least seven days notice of the transfer hearing be given 
the juvenile or his counsel, as well as the juvenile's parents; 
and 

• that the order and finding of the transfer hearing be filed in 
writing. 10 

CASE LAW SUMMARY 

Prior to the 1960 amendments, the Massachusetts code provided that offenses 
punishable by death were excluded from juvenile court jurisdiction. The 
following cases were decided in regard to statutes existent prior to the 1960 
changes. The Supreme Judicial Court of Massachusetts (the court of last 
resort), in Metcalf v. Commonwealth, held that superior court lost jurisdiction 
when the defendant entered a plea of guilty to second degree murder, since this 
crime was not a capital offense. 11 The case was then directed to juvenile court 
for further proceedings. In Commonwealth v. Chase, a case arising out of the 
same facts as in Metcalf, the court held that the defendant's prior plea of 
guilty to second degree murder operated as a bar to a subse4uent prosecution for 
first degree murder. 12 Further, after Chase had been reindicted, the court held 
that he was entitled to plead not guilty and was not bound by his former plea of 
guilty. The former plea could, however, be introduced into evidence against 
him. Finally, in Nassar v. Commonwealth, the court held that amendmerits to the 
statutory sections providing for the exclusion of certain offenses were not 
intended to and would not be applied retroactively.13 

The Supreme Judicial Court of Massachusetts in Metcalf also held that a 
juvenile's age should be determined at the time of the commission of the 
offense. 14 However, in D 'Urbano v. Commonwealth, the court held that an indivi
dual over the age of 21 years who was apprehended for a crime committed when 16 
years old was no longer entitled to treatment as a juvenile offender. 15 In 
addition, the court held, in Joyner v. Commonwealth, that an individual who was 
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18 years of age or older was not a "child," as that word was used in the st~te, 
and could not be prosecuted for "stubborn" acts which may have occurred dur~ng 
his childhood. 16 

The Supreme Judicial Court of Massachusetts has rendered several opinions 
concerning the later w'aiver or transfer statutes. In Commonwealth v. Roberts, 
the court refused to apply the decision of Kent v. United States, because the 
court felt that that case was not decided on constitutional grounds and was not, 
therefore, binding upon Massachusetts I statutory law. 17 Therefore, the court 
held that the defendant had no constitutional right either to a record of the 
hearing or a written statement of reasons for the transfer from the Boston 
Juvenile Court. However, the court held, in Commonwealth v. A Juvenile, that 
the juvenile was entitled to a second hearing in juvenile court since the juve
nile judge had failed to supply the required written statement of reasons in 
support of an order dismissing the juvenile complaint. 18 The Supreme Judicial 
Court refused to require a written statement of reasons for t.ransfer from the 
Boston Juvenile Court since this court is not a "district court" enumerated in 
Massachusetts law. 19 

In In re Juvenile, the court upheld the constitutionality of the 
Massachusetts statute authorizing juvenile courts to dismiss a juvenile 
complaint so that an adult complaint can be issued. 20 Fu~ther, the cour:= held 
that the transfer procedure does not constitute a double Jeopardy violat~on with 
respect to the subsequent criminal prosecution, since the former is not adjudi
catory in nature. In addition, in Commonwealth v. White, the court reiterated 
the holding in Roberts. 21 (See also, Commonwealth v. Franklin).22 

In Stokes v. Commonwealth, the court reaffirmed the holding in In re 
Juvenile concerning the double jeopardy issue. 23 

Subsequent to the 1975 legislative change amending the. transfer provision, 
the court held in A Juvenile v. Commonwealth (1976), in light of the law 
then existing,' no error had been committed in proceedings in which the juvenile 
complaint was dismissed so thac the juvenile could be tried as an adult. The 
interests of justice warranted a remand for a new hearing in which consideration 
was to be given to issues of transfer and probable cause in accordance with the 
new legislation. The court held.a transfer hearing is to determine whether to 
treat the accused as a juvenile or an adult, considering factors such as amena
bility to juvenile treatment, seriousness of alleged offense and public 
interest. However, a transfer decision cannot be based. solely on the 
seriousness of the offense nor on the inadequacy of existing juvenile facili
ties. The decision must be founded on a finding that the juvenile cannot be 
rehabilitated within the present juvenile structure or that without long-term 
supervision the youth poses a serious threat to the community.24 The court also 
held, in A Juvenile v. Commonwealth (1978), that a second probable cause hearing 
was proper where the first one resulted in a finding of no probable cause and 
new evidence subsequently became available. 25 Finally, the court held in 
Connaughton v. District Court of Chelsea that a defendant in a probable cause 
hearing is entitled to have a stenographer take the testimony.26 
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Juvenile Court Dispositional Options 

Hassachusetts is one of the few states which permit juveniles to be 
released on bail. Massachusetts is also one of a minority of states which per-
mits jury trials in juvenile courts. 27 

Juveniles detained within the state cannot be held in an adult facility. 
Initial detention decisions are made by the juvenile courts and the Department 
of Youth Services (DYS). The courts deteroine whether the juvenile should be 
detained, and DYS decides where the juvenile is to be detained. The single 
statutory rationale for detention is the likelihood that the youth will not 
appear for the court hearing. 28 

The Office for Children in the Executive Office on Human Services is 
responsible for the licens.ing of secure detention units, with minimum standards 
covering physical and safety features, provisions for crisis counseling, work 
with families, and recreation, medical, and educational services. The office 
also establishes regulations on length of stay (30 to 45 days). For secure 
units, the Office of Children has granted a waiver extending this period indefi-

nitely. 

An important element of the likelihood of rehabilitation of juveniles in 
'1 ., t ~s the array of services and dispositional options the juvenl. e Justl.ce sys em ~ 

available to that system. 

For juveniles not judicially transferred for trial as adults, there are 
several dispositional alternatives available to the juvenile courts. 

• 
• 

• 

• 
• 

Find juveniles not delinquent. 

Dismiss the case because of lack of evidence, or because faulty 

evidence has been obtained. 

File the case without any further consequences for the juveniles, 
provided further problems are avoided. 

Issue a continuance without a finding of guilt or innocence. 

Find the juveniles delinquent. In such cases, the juveniles may 
be placed on probation, fined, or committed to DYS. DYS place
ments include privately operated residential settings, including 
the juveniles' homes and foster homes; group homes; vocational 
schools; or parole. 'It should also be recalled that the juvenile 
court judges do not sentence juveniles to a particular program; 
they can only commit juveniles to DYS. 

In lieu of a formal disposition, the courts may ,refer juveniles to DYS for 
treatment if the juvenile, parents, attorney, and judge agree to the referral. 
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Procedures have been implemented which place 90 percent of convicted juve
niles in community programs. ~.,Thile there are no longer any large juvenile 
institutions, the state does maintain a Secure Treatment System, which is com
posed of secure treatment units. 

No provision exists in the juvenile code which empowers juvenile courts to 
commit delinquents to adult facilities. There does not appear to be any provi
sion permitting the DYS to transfer custody of juveniles to the adult correc
tional department. 

PROCEDURES FOR TRYING 
YOUTH AS ADULTS IN 1978 

Court Organization 

During the first half of 1978, the superior courts were the highest courts 
of general jurisdiction in Massachusetts. These courts exercised jurisdiction 
over all criminal cases (misdemeanors and felonies), misdemeanor appeals,_ and 
civil cases throughout the state's 14 counties. 

The 72 district courts also had jurisdiction over misdemeanors and those 
felonies involving maximum sentences of five years or less. In addition, there 
was a municfpal court for the City of Boston with jurisdiction over misdemeanors 
and all felonies involving maximum sentences up to five years or fines up to 
$5,000. 

Juvenile jurisdiction was exercised by the district courts in most counties 
during the first half of 1978. Bristol County and the cities of Boston, 
Springfield, and Worcester each had separate juvenile courts. Hereafter, all 
courts with juvenile jurisdiction will be referred to as juvenile courts. 

Concurrent jurisdiction exists between adult and juvenile courts over juve
niles (16 years old) charged with traffic violations. The courts of the state 
were reorganized by the legislature as of July 1, 1978. 29 The reorganization 
unified the various courts of general and specialized jurisdiction into one 
administrative unit designated by the legislature as the "trial court." The 
superior and district courts are now departments within the trial court, 
although they continue to have the same jurisdictions they had prior to the 
reorganization, including juvenile proceedings in most locations. The four 
juvenile courts which were previously independent now comprise the Juvenile 
Court Department within the trial court. They continue to exercise the same 
juvenile jurisdiction they had prior to the reorganization. The Boston 
Municipal Court) since the reorganization, exists as a department within the 
trial court. An overview of Massachusetts' courts by their jurisdiction over 
juveniles appears below. 
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HASSACHUSETTS: COURT JURISDICTION OVER JUVENILES IN 1978a 

General 
Juvenile Jurisdiction 

Jurisdiction over 
Transferred Juveniles Juvenile Trafficc 

District Court Department 
(Most Locations) 

Juvenile Court Department b 
(4 locations) 

Superior Court Department 

a. Identified in labels applicable following the July 1, 
tion. Prior to that, the jurisdictions were the same but they 
ments within a unified state trial court system. 

District Court 
Department 

Boston Municipal 
Court Department 

Juvenile Court 
Depa rtment or 
Juvenile Session 
of District 
Court Department 

1978, reorganiza
were not depart-

b. Prior to the above reorganization, the four juvenile courts were 
separate. 

c. Youth 16 years of age or younger and charg~d with traffic offen~esi;~y 
. nile courts Seventeen year olds charge w 

be tried in either adult or JUV~l tid in· adult court because the maximum age traffic offenses are ·automatica_ y r e . 
of juvenile court jurisdiction extends to 17 years of age. 

TRANSFER PROCESS 

. i di tion in Massachusetts extends to The initial age of juvenile court Jur s c ti lly sub-
30 f th who are 17 years old are automa ca 17 years of age. There ore, you M h tts Judicial waiver and con-

ject to prosecution in adulti courts ~~e ~~~:~ ~:~ le~al mechanisms associated current jurisdiction provis ons are 
with the referral of youth to adult courts. 
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JUdicial Waiver 

Juveniles 14 years of age or older are eligible for judicial transfer to 
adult courts in Massachusetts. 31 This can occur in two circumstances: (1) if 
previously committed to the Department of Youth Services as delinquents and sub
sequently charged with offens.es which if committed by adults would be punishable 
by imprisonment; or (2) if charged with offenses involving the infliction or 
threat of serious bodily harm. 

In either case, juvenile courts must hold a transfer hearing. State 
sources indicate that judges or prosecutors may request a hearing. The 
transfer hearing itself is divided into two parts, hereafter designated 
Part A and Part B. 

The Part A hearing is intended to determine whether probable cause exists 
that the juvenile committed the offense alleged. In the Part A hearing, the 
burden of proof is on the state, and the standard of proof must be that appli
cable to a criminal, probable cause hearing. If the court finds no probable 
cause, a finding is made part of the record of the case, and the juvenile is 
discharged. However, if the court finds probable cause, the court sets a date 
for a Part B hearing. The transfer hearing may be continued upon the request of 
either the state or counsel for the juvenile. 

At the Part B hearing, the question is whether the juvenile court should 
retain jurisdiction or whether the case should be transferred to the adult 
courts. The juvenile court begins by ordering DYS to complete a transfer 
hearing report. This report is made available to the attorneys for the state 
and for the juvenile, prior to the commencement of the Part B hearing. The 
court may admit any eVidence that is material and relevant to the decision 
whether to transfer the case. The court must consider the seriousness of the 
alleged offense; the juvenile's family, school, and social history; adequate 
protection of the public; any past treatment of the juvenile, and the likelihood 
of rehabilitation. The burden of proof is on the state to establish by "clear 
and convincing evidence that the child presents a danger to the public as 
demonstrated by the nature of the offense charged and the child's past record of 
delinquent behavior, if any, and is not amenable to rehabilitation as a 
juvenile. "32 

If, after the transfer hearing, the court decides to transfer the juvenile, 
the court must dismiss the delinquency complaint(s), enter a written finding and 
order, arraign the youth on the adult complaint(s), and set bail. The matter is 
then referred to the grand jury, as is the routine practice with adult cases in 
Massachusetts. 

If, after the transfer hearing, the court decides to treat the juvenile as 
a juvenile, the court proceeds to an adjudicatory hearing in accordance with the 
provisions of state law. 33 The judge who conducted the transfer hearing is 
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barred from hearing any subsequent proceeding arising out of facts alleged in 
the delinquency complaint(s), unless the juvenile, by counsel, waives this pro
tection. 

Concurrent Jurisdiction 

Massachusetts' adult courts share concurrent jurisdiction with juvenile 
courts over youth 16 years old who are charged with traffic offenses which are 
not punishable by imprisonment or by a fine of more than $100. 34 

Lower Age of Criminal Ju!isdiction 

Youth 17 years old are routinely handled as adults in Massachusetts. (A 
juvenile who commits an offense prior to reaching 17 years of age, but is not 
apprehended until after the 17th birthday is treated as a juvenile.) These per
sons are subject to the same court procedures and dispositional alternatives as 
persons 18 years old or older, and are discussed in a separate section of the 
data summary which appears later in this profile. 

Role of the Prosecutors 

In order to complete the judicial transfer procedure, the district 
attorney's office must move for a transfer hearing within seven days of arraign
ment. In small towns or rural areas of Massachusetts, this function had been 
the duty of police prosecutors, although the trend is away from that practice, 
with most of the motions for transfer hearings now being filed by district 
attorneys. The courts, on their own motion, may initiate the judicial transfer 
procedure, as well. Whatever the manner of initiation, prosecution of these 
motions, as well as such cases in criminal courts, is the responsibility of the 
district attorneys. The actual transfer determinations are the prerogatives of 
the juvenile court judges. 

Defender Services 

Unlike many states, Massachusetts does not maintain a public defenders' 
office per see In Boston and other urban areas, that function is served by the 
Mas.sachusetts Defenders' Association. Massachusetts respondents described a set 
of loosely arranged agreements in the smaller counties that govern who 
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represents youth during transfer hearings. In these smaller counties, private 
attorneys are generally appointed to represent the youth during the transfer 
hearing. 

Defense attorneys report that they normally attempt to keep their juvenile 
clients out of criminal courts. They attempt to find a youth-oriented program 
that would appeal to the presiding judge, convince the judge of the efficacy of 
the program and, finally, present the client as wholly appropriate for admission 
to the program. If the case is already in the criminal courts, defense counsel 
attempts to exclude, or at least prevent, the introduction of any of the youth's 
prior delinquency record with the juvenile court. 

Confinf!ment Practices 

Detention Practices 

Juveniles awaiting transfer hearings may be held in secure juvenile facili
ties. Youth transferred to adult courts for trial as adults can continue to be 
held in secure detention, be placed in jail, or be released on bail set by the 
criminal court. 

Seventeen-year-olds are adults in Massachusetts and may be placed in jail 
for detention, if they cannot meet bailor release on recognizance criteria. 

Sentencing Options 

Youth judicially transferred to adult courts and subsequently convicted can 
receive sentences of probation, incarceration within the Department of 
Corrections or any disposition as a delinquent child, including commitment to 
DYS.35 Generally, these youth a.re placed in adult correctional facilities. The 
Massachusetts Correctional Institution at Concord, a medium-security institu
tion, is most frequently used for younger criminal offenders. According to the 
Massachusetts Advocacy Center, "all Concord inmates are eligible for pre-release 
programs as soon as they are within 18 months of parole. "36 However, it has 
also been reported that youth may actually stay at Concord only as long as 
necessary for their diagnostic evaluation to be completed and then return to the 
streets. 37 Most of them are eligible for parole within six months. 

If transferred youth are under 18 years of age at the time of the plea/ 
findings, the adult courts can adjudicate them delinquent in Ueu of conviction 
and sentence the youth to DYS if the youth are under 18 yea.rs of age at time of 
commitment. 38 DYS can r~tain custody of these youth until. they attain 21 years 
of age. 

With the consent of the Department of Youth Services, the commissioner of 
corrections can tranfer a youth under 17 years of age, from the Massachusetts 
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reformatory for men or women, to a disposition determined after study by DYS, 
that will best serve the "needs of the youth and protect the interests of the 
pu blic ... 3 9 

Since 17 years olds are adults in Massachusetts, they can receive any sen
tence available for adults. The adult courts cannot sentence to DYS youth 17 
years of age at the time of the offense who are arrested as adults (except as 
provided below). If a youth in the custody of DYS because of a juvenile pro
ceeding commits an offense after the 17th birthday, the adult courts will have 
jurisdiction. However, this does not necessarily mean that DYS loses custody of 
the youth. If the adult courts render an adult disposition, then DYS would be 
required to relinquish custody. However, if the courts do not render an adult 
disposition, DYS would retain custody until the youth reaches 18 years of 
age. 40 

STATE DATA SUMMARY 

In Massachusetts, 17 year olds are routinely handled in the adult system 
because initial juvenile court jurisdiction ends when a youth becomes 17 years 
of age. Individuals 14 years old and over are eligible for judicial transfer in 
two cases: (1) if previously committed to the Department of Youth Services as a 
delinquent and subsequently charged with new offenses which, if committed by an 
adult, would be punishable by imprisonment; or (2) if charged with offenses 
involving the infliction or threat of serious bodily harm. In addition, youth 
16 years old charged with traffic offenses may be tried as adults due to con
current jurisdiction. 

Table 22-lA reflects data reported by state sources regarding judicial 
transfers and arrests of 17 year olds subject to adult prosecution due to age of 
jurisdiction. The estimated number of youth judicially transferred for adult 
prosecution in 1978 by county was reported by the Department of Youth Services. 
According to DYS, these estimated data were compiled from mUltiple sources, 
including Department of Probation records, and supplemented by DYS information. 
A total of 33 youth were estimated to have been judicially transferred in 1978, 
for a rate of 0.326 per 10,00 juveniles. Suffolk County, which includes Boston, 
had 20 estimated transfers, for the highest rate of 1.858 cases. 

The Department of Public Safety reported that 12,393 youth aged 17 were 
arrested and subject to prosecution in adult courts in 1978, due to lower 
age of criminal jurisdiction. This information could not be reported by 
county, nor could the counties supply these data themselves. 
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TABLE 22-1A. MASSACHUSETTS: REFERRALS OF JUVENILES TO 
ADULT COURTS IN 1978 (BY COUNTY, RATE, AND 
MECHANIS~1S) REPORTED BY STATE SOURCES 

Juvenile' 
Age of 

County 
Population Judicial Waiver Jurisdiction (Ages 8-1 7) a Ra:teb Cases c Casesa: RateD 

Barnstable 21,244 a 0.000 * * Berkshire 26,041 a 0.000 * * Bristol 81,622 a 0.000 Dukes * * 
Essex 

1,277 a 0.000 * * 111,260 a 0.000 * * 
Franklin 10,330 a 0.000 Hampden * * 82,149 4 est 0.487 * * Hampshire 18,898 1 est 0.529 Middlesex * * 
Nantucket 

245,956 2 est O. 081 * * 980 a 0.000 * * 
Norfolk 111,769 1 est 0.089 Plymouth * * 77,201 2 est 0.259 * * Suffolk 107,655 20 est 1.858 Worcester * * 115,379 3 est 0.260 * * 
Total 1, 011 , 761 33 est 0.326 12,393 122.489 

* denotes Not Available. 

a. 
Juvenile 
National 

1978 population estimates were developed by the National Center for 
Justice using data from two sources: the 1970 national census and the 
Cancer Institute 1975 estimated aggregate census. 

b. Rate per 10,000 juveniles eight to 17 years old (1978). 

c. An additional five cases were reported by the state sources but could 
not be verified by these sources. ' 

d. Arrest data provided by Department 
Unit sources estimated that the 
of arrests by about 95 percent. 

of Public Saftey, Crime Reporting 
number of court filings approximates the number 
Data could not be reported by county. 

Table 22-lB provides the data reported by county sources on the number of 
youth judicially transferred to adult courts in 1978. Although the data 
supplied by DYS and displayed in the preceding table were derived from state 
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Department of Probation records, it appears the local probation office records 
did not coincide with the state sources. In total, the county sources reported 
57 judicial transfers, with Essex and Hiddlesex Counties, two largely populated 
counties, not being able to report. Suffolk County reported the largest number 
of cases (33), for a rate of 3.065 per 10,000 juveniles and the second largest 
frequency was reported by Barnstable County with six cases. The Barnstable 
figure may be somewhat misleading due to the effect of the large transient popu
lation during the summer months. Sources in Barnstable County, a relatively 
small community, t:stimated that most of those six bindovers were filed against 
nO::lresidents who are drawn to the tourist areas and were charged with felonies. 
Of the 12 reportil1lg counties in Massachusetts, four reported no juvenile trans
fers during 1978. 

County 

Barnstable 
Berkshire 
Bristol 
Dukes 
Essex 

Franklin 
Hampden 
Hampshire 
Hiddlesex 
Nantucket 

Norfolk 
Plymouth 
Suffolk 
Worcester 

Total 

TABLE 22-1B. MASSACHUSETTS: REFERRALS OF JUVENILES TO 
ADULT COURTS IN 1978 (BY COUNTY, RATE, AND 
MECHANISMS) REPORTED BY LOCAL SOURCES 

Juvenile 
Population Judicial 

(Ages 8-17)a Cases 

21,244 6 
26,041 3 
81,622 3 
1,277 0 

111,260 * 
10,330 0 
82,149 5 est 
18,898 1 

245,956 * 980 0 

111,769 1 est 
77,201 0 

107,655 33 
115,379 5 

1,011,761 57 est 

* denotes Not Available. 

Waiver 
Rate b 

2.824 
1.152 
0.368 
0.000 

* 
0.000 
0.609 
0.529 

* 
0.000 

0.089 
0.000 
3.065 
0.433 

0.563 

a. 1978 population estimates were developed by the National Center for 
Juvenile Justict: using data from two sources: the 1970 national census and the 
National Cancer Institute 1975 estimated aggregate census. 

b. Rate per 10,000 juveniles eight to 17 years old (1978). 
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Judicial Waiver 

The DYS also reported some Phase II information about the 33 judicial 
transfer cases but not by county. The average age of these youth was 16 years, 
seven months a~d all were males. Seventeen (52 percent) youth were white, while 
11 of the 16 minority youth were black, the remainder being hispanic. 

Local sources were not able to provide any Phase II data about the 57 judi
cial transfers they reported. 

Utilizing state-provided written reports, additional data on judicial 
transfer practices were accumulated. Table 22-2 presents data on the frequen
cies of judicial transfers statewide from 1974 to 1979. After a precipitous 
decline from 1-975 to 1977, it appears that the frequency of judicial transfers 
has since been increasing, although still below pre-1977 levels. 

TABLE 22-2. MASSACHUSETTS: FREQUENCIES OF 
JUDICIAL TRANSFERS STATEWIDE 
FROH 1974 to 1979 

'Calendar Year Youth Transferred 

1974 76 

1975 126 

1976 75 

1977 25 

1978 33 

1979 45 

Source: Data provided to the Academy 
by the Department of Youth Services. 

Although Phase II data on youth judicially transferred in 1978 were 
limited, the Office of Commissioner of Probation report "Juvenile Bindovers in 
Massachusetts: 1979" does contain such data. 41 The data was gathered through 
questionnaires submitted to probation officers throughout the state and pre
sented as statewide aggregates for calendar year 1979. Unlike the breakdown by 
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county in the Academy census data, the data from the Office of Commissioner of 
Probation is presented as statewide aggregates. 

Table 22-3 presents a demographic breakdown--age, sex, race--of youth judi
cially transferred to adult courts in 1979, as reported by the Office of , . 
Commissioner of Probation. The overwhelming majority (76 percent) were 16 years 
of age at the time of arraignment. Sixteen percent of the youth were 15 years 
of age or younger. Nine percent were 17 years old or older, due to 17th birth
days before arraignment on offenses committed before those dates. All of the 
youth were males, and 69 percent were white. 

TABLE 22-3. HASSACHUSETTS: JUDICIAL \vAIVERS TO ADULT 
COURTS (BY AGE, SEX, AND RACE) IN 1979 

Total A~ea Sex Race 
Waivers 0-15 16 17 18+ Hale Female v,Thite Minority 

State 
Totals 45 7 34 3 1 45 a 31 14 

a. Age at time of arraignment 

. 
Source: Compiled fr.om data presented in "Juvenile Bindovers In 

Massachusetts: 1979." Office of the Commissioner of Probation, December 15, 
1980. 

Table 22-4 and Figure 22-1 reflect the breakdown of charges for youth judi
cially transferred in 1979. The table indicates that in Massachusetts judicial 
transfer is reserved for only very serious or chronic offenders under 17 years 
of age. Personal offenses (murder, manslaughter, rape, robbery, assaults, and 
other personal offenses) accounted for 80 percent of the judicial transfers. 
Property offenses (primarily larceny and breaking and entering) accounted for 
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County 

State 
Totals 

Total 
Waivers 

45 

TABLE 22-4. MASSACHUSETTS: JUDICIAL WAIVERS 
COURTS (BY TYPES OF OFFENSES) IN 

Offensesa 
Murder/ As- Aggra-

Man- sault/ vated 
slaugh- Rob- Bat- As- Other 
ter Rape bery tery sault Personal 

7 8 11 5 5 o 

a. Only the most serious charge per individual is listed. 

TO ADULT 
1979 

Other 
Bur- Prop- Public Other 

glary erty Order General 

o 9 o o 

Source: Compiled from dat'a presented in "Juvenile Bindovers in Massachusetts: 1979", Office of the 
Commissioner of Probation, December 15, 1980. 
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the remaining 20 percent. It is interesting to note that none of the youth were 
transferred for public order or "other general" offenses. Figure 22-1 graphi
cally depicts these offense categories by percentages. 

FIGURE 22-1. MASSACHUSETTS: PERCENTAGE OF JUDICIAL WAIVERS 
TO ADULT COURTS (BY OFFENSE CATEGORY) IN 1979 

Offensesa 

Personal 
Property 
Public Order 
Other General 

N = 45 

80% 
20% 

0% 
0% 

a. Violent offenses (murder, manslaughter, rape, robbery, and aggrevated 
assault) represented 69 percent of all offenses for which youth were judicially 
transferred statewide in 1979. 

Source: Compiled from data presented in "Juvenile Bindovers in 
Massachusetts: 1979." Office of the Commissioner of Probation, December 15, 
1980. 
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Judgments of youth tried in adult courts after judicial transfer in 1979 
are shown in Table 22-5. Of the known judgments, 90 percent were found guilty. 
Two youth had cases dismissed and one was found not guilty. 

State 
Totals 

TABLE 22-5. MASSACHUSETTS: JUDICIAL WAIVERS TO ADULT 
COURTS (BY JUDGMENTS IN ADULT COURTS) IN 
1979 

Total Not 
Waivers Guilty Dismissed Guilty 

45 1 2 28 

Othera 

14 

a. These were cases still pending at the time the data collection, July 
30, 1980. 

Source: 
Massachusetts: 
1980. 

Compiled from data presented in "Juvenile Bindovers in 
1979." Office of the Commissioner of Probation, December 15, 

The cited study also noted that the cases of nearly 50 percent of the youth 
judicially transferred took from six to 18 months from the time of arraignment 
in juvenile court to the time of disposition in adult court. 42 The average of 
all judicially transferred cases was seven months from arraignment to disposi
tion. 

Sentences for youth convicted following judicial transfer to adult courts in 
1979 appear in Table 22-6. Of the 28 youth receiving sentences, 68 percent (19) 
were incarcerated, with 46 percent (13) being sentenced to state adult correc
tions facilities. Eighteen percent '(5) were committed to DYS and 32 percent (9) 
recei ved supervision in the community (including probation). Only one youth was 
sentenced to jail. 
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State 
Totals 

TABLE 22-6. MASSACHUSETTS: SENTENCES REPORTED FOR CONVICTIONS 
ARISING FROM JUDICIAL WAIVERS TO ADULT COURTS (BY 
SENTENCE TYPE) IN 1979 

Total 
Convictions 

28 

Probation/ 
Community 

Supervision 

9 

Jail 

1 

State Adult 
Corrections 
Facilities 

l3 

D.Y.S. 

5 

Source: Compiled from data presented in "Juvenile Bindovers In 
Massachusetts: 1979." Office of Commissioner of Probation, December 15, 1980. 

Lower Age of Criminal Jurisdiction 

This section contains a brief series of tables and discussion pertaining to 
the Phase II information on Massachusetts 17 year old youth arrested and subject 
to prosecution due to lower age of criminal jurisdiction. The state source of 
this information was not able to provide it by county, therefore, state aggre
gated data are presented. 

The demographic information in Table 22-7 reflects that among the 12,393 
17 year olds, 11,267 (91 percent) of them were males. No race data were 
recorded by the Uniform Crime Reports. 

County 

State 
Totals 

TABLE 22-7. MASSACHUSETTS: YOUTH ARRESTS AS ADULTS DUE 
TO AGE OF JURISDICTION (BY SEX) IN 1978a 

Total 
Arrests b Male 

12,393 11,267 

a. Race data were unavailable. 

b. All youth arrested were 17 years of age. 
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Sex 

Female 

1,126 
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Table 22-8 displays the charges against these arrested 17 year olds. 
Public order offenses accounted for 48 percent (5,988) of the referrals and 
property offenses (burglary and other property) represented 27 percent (3,402). 
The "other property" offense category included forgery, fraud, embezzlement, 
receiving stolen property, larceny, and auto theft. Public order offenses 
included drug and liquor violations, disorderly conduct, gambling, and 
conspiracy. Personal offenses (murder, manslaughter, rape, robbery, assaults, 
arson, and other personal offenses) comprised ten percent (1,191) of the 
charges. Figure 22-2 graphically depicts the offense categories by percentages. 

County 

TABLE 22-8. ~~SSACHUSETTS: YOUTH ARRESTS AS ADULTS DUE 
TO AGE OF JURISDICTION (BY TYPES OF OFFENSES) 
IN 1978a 

Offenses b 
Murder/ As- Aggra-

Man- sault/ vated 
Total slaugh- Rob- Bat- As- Other Bur-

Arrests ter Rape bery tery sault Personal glary 

Other 
Prop- Public Other 
erty Order General 

State 
Totals 12,393 7 27 258 315 438 146 1,226 2,176 5,988 1,812 

a. All youth arrested were 17 years of age. 

b. Only most serious offense per individual listed. 
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FIGURE 22 -2 • MASSACHUSETTS: PERCENTAGE OF YOUTH ARRESTS 
AS ADULTS DUE TO AGE OF JURISDICTION (BY 
OFFENSE CATEGORY) IN 1978a 

Offenses b 

Personal 10% 
Property 27% 
Public Order 48% 
Other General 15% 

N = 12,393 

All youth arrested were 17 years of age. 

b. Violent offenses (murder, manslaughter, rape, robbery, and aggravated 
assault) represent six percent of all offenses in the state. 
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Table 22-9 reflects a detailed breakdown of the actual charges filed 
against l7-year-old adults. It reflects the highest frequency, 3,142 referrals, 
for liquor violations (25 percent). Public order offenses,including liquor and 
drug violations and other public order offenses such as disorderly conduct, 
gambling, malic.ious destruction and prostitution accounted for almost 50 percent 
of the arrests of 17 year olds in 1978. Property offenses, including burglary, 
larceny, auto theft, trespassing and other property offenses accounted for 27 
percent of the arrests. Crimes against persons including murder, manslaughter, 
rape, robbery, assaults, arson and other personal offenses accounted for 10 per
cent of the arrests. 

Of the 1,191 crimes against persons, 730 offenses could be described as 
violent offenses. The 730 violent offenses comprise six percent of the total 
number of arrests of 17 year olds. Aggravated assault was the largest single 
violent offense with 438 (60 percent) of the total number of violent offenses. 
Robbery was the second most frequent with 258 (35 percent) of the total. The 
"other general" category primarily included violations of municipal ordinances, 
curfew violations, runaways, and less serious assaults. This category is 
specific to Massachusetts and may vary slightlY from the offenses included in 
this category in other states. 

TABLE 22-9. MASSACHUSETTS: YOUTH ARRESTS AS ADULTS 
DUE TO AGE OF JURISDICTION (BY OFFENSE 
TYPE AND FREQUENCY) IN 1978 

Violent Offense Offense Category 
Types of Offenses Subtotals Subtotals 

PERSONAL OFFENSES 

Violent Offenses 730 
Murder 5 
Manslaughter 2 
Rape 27 
Robbery 258 
Aggravated Assault 438 
A~son 55 
Kidnapping * 
Assault/Battery 315 
Other Personal 91 

PROPERTY OFFENSES 

Burglary 1,226 
Larceny 1,220 
Auto Theft 640 
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Types of Offenses 

Trespassing 
Other Property 

PUBLIC ORDER OFFENSES 

Drug Violations 
Liquor Violations 
Other Public Order 

OTHER GENERAL OFFENSES 

Status Offensesa 
Offenses Against the Family 
Other Generalb 

UNKNOWN 

TOTAL OFFENSES 

TABLE 22-9 (Continued) 

Violent Offense 
Su btotals 

* denotes Not Applicable. 

Offense Category 
Subtotals Totals 

* 
316 

5,988 

1, U8 
3,142 
1, 728 

1,812 

25 
19 

1,768 

0 

12,393 

a. According to Department of Public Safety, Crime Reporting Unit. These 
arrests may have been made for status offenses occurring before these youth 
attained majority or for offenses so designated which do apply to adults. 

b. According to state sources, violations of municipal ordinances (other 
than traffic violations) are the largest group represented in this category, 
which also includes curfew violators, runaways, and possibly even some less 
serious assaults. The offenses included in this category are specific to 
Massachusetts and may vary slightly from the offenses included in this category 
in other states and in the appendix. 

Table 22-10 provides a summary of the number of cases reported in the 
preceding tables concerning total re~errals to adult courts in 1978; the 
number selected for Phase II investigation; and findings concerning conviction 
and confinement practices applicable to these youth. Due to the limited 
amount of data available from local sources, only the state-supplied 
information is reflected in this table. 
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TABLE 22-10. MASSACHUSETTS: SUMMARY OF TABLES, 1978 
(BY LEGAL HECHANISM) 

Total Referrals to Adult Courts in 1978 
(Table 22-1A) 

Total Referrals Selected for Phase II 
(Table 22-8) 

Total Referrals Resulting in Convictions 

Total Convictions Resulting in Sentences 
of Confinement 

* denotes Not Available. 

judicial 
Waivera 

33 

* 

* 

Age of 
Jurisdiction 

12,393 

12,393 

* 

* 

a. Local sources from 12 of the 14 counties reported a total of 57 judi
cial transfers in 1978, which did not correspond with the state supplied data in 
this table. Tables 22-3 to 22-6 reflect 1979 data. 

b. Not reported in a tabular display. 

It should be again noted that data regarding youth tried in adult courts 
for traffic violations due to the concurrent jurisdiction provision were not 
available from any county or state source in Massachusetts. 

Little descriptive information about juveniles who were judicially trans
ferred to adult courts in 1978 can be given due to the lack of and conflict bet
ween available data from state and local sources. It is pertinent to note that 
the two sources of data both reflect a low rate of judicial transfer (0.326 and 
0.563) per 10,000 eight to 17 year olds. 

Table 22-11 presents a summary of data for judicial transfers in 1979. All 
of the transferred youth were males; the majority were 16 years of age and most 
were white. Judicial transfer was reserved for only youth charged with serious 
personal offenses or who were chronic offenders--80 percent were charged with 
personal offenses. Nearly all of the' transferred youth were found guilty; most 
of those persons convicted were sentenced to state adult corrections facili
ties. 
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TABLE 22 -11. MASSACHUSETTS: SUMHARY OF TABLES, 1979 
(BY LEGAL MECHANISM) 

Total Referrals to Adult Courts in 1979 
('fable 22-3) 

Total Referrals Resulting in Convictions 
(Table 22-6) 

Judicial 
Waiver 

45 

28 

The Uniform Crime Report data reflects that 91 percent of the 17 year olds 
arrested in 1978 were males and were predominately charged with nonpersonal 
offenses, with 48 percent of those being for public order offenses. Data on 
youth in adult courts due to traffic violations, through the concurrent juris
diction mechanism, were not available. 

RESULTS OF ON-SITE INTERVIEWS 

In 1980, personal interviews were conducted in four sites in Hassachusetts 
with over 30 people, including juvenile and criminal court judges, ptosecutors, 
defense attorneys, correctional personnel, advocates, and police officers. They 
were questioned about the present system for referring youth to allule"courts, 
their perceptions of the advantages and disadvantages of the current process, 
and what danges need to be made to improve their system. These perceptions are 
important fur gaining a fuller understanding of past and present practices for 
trying youth under 18 years of age as adults in Massachusetts. Even when some 
of these perceptions do not coincide with empirical findings, their existence 
helps to illuminate some of the problems encountered there. 

Subsequent to our on-site interviews, the Governor appointed a task force 
to review the juvenile code. This case study does not include reports and 
recommendations resulting from the Governor's task force. 

Perceived Effects on the Court System 
of Trying Youth as Adults 

There was consensus among the respondents that there was no effect on 
the criminal courts of trying transferred youth as adults because of the small 
number of cases. There were several different perceptions, however, about the 

MA-28 

II 
/ ... \ 

, 

.'c. 

effects on the juvenile courts. Some respondents felt that because so few youth 
are judicially transferred, transfer cases have no effect on the workload of the 
juvenile courts. However, other respondents suggested that because the juvenile 
transfer cases take months to complete and include many hearings, the effects on 
the court resources far exceed the number of actual cases transferred. In addi
tion, a few respondents pointed out that there are several times the number of 
cases being considered for judicial transfer than are actually transferred. 
This same point has been made in a couple of studies of the Massachusetts juve
nile justice system. 43 Therefore, the number of actual transfers cannot be 
looked at to determine the actual staff time spent in preparation for and par
ticipation in transfer considerations. 

Another perspective expressed in Hassachus.::tts was that, considering 
limited staff, physical facilities, and funds available, the removal of these 
youth from juvenile jurisdiction permits the concentration of resources on more 
receptive clients. 

When the questions of the treatment of 17 year olds were raised with 
respondents, most could not visualize these adults within the juvenile system. 
It must be remembered that 17 year olds have been statutorily defined as adults 
in }1assachusetts since 1906, when the first comprehensive juvenile statute was 
enacted. One respondent stated that the juvenile courts were unprepared to deal 
with large numbers of 17 year olds, should a transfer of jurisdiction to juve
nile courts over these youth ever be enacted. When changes to the process of 
trying 17 year olds were suggested by the respondents, it was generally stated 
that some type of youthful offender program for 17 to 21 year olds should be 
developed within the adult system. 

Perceived Effects on the Corrections System 
Of Trying Youth as Adults 

There has been a great deal of interest in Hassachusetts on the effect 
judicial transfer has on juvenile detention and corrections, an interest 
reflected in the case study interview responses. It is generally accepted that 
this effect is a very significant one. The issue of secure placements within 
the Department of Youth Services has been a source of controversy since the 
closing of most of the secure institutions in the early 1970s. Much recent 
interest has also been stimulated by Mark E. Newell's study, The Bindover 
Problems In Massachhsetts and Delinquent Justice, a study of Juvenile Detention 
Practices in Massachusetts by the Massachusetts Advocacy Center. 44 

Newell states that judicial transfer affects DYS in several ways. 

• There is pressure to develop more secure treatment facilities 
beyond what is considered necessary by DYS. 
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• Scarce detention beds are filled for long periods of time with 
juveniles awaiting Part B hearings. Pressure to increase the 
number of detention beds results. 

• The staff time and resources expended on preparing analyses of the 
youth's likelihood of rehabilitation for each Part B transfer 
hearing is a significant drain on DYS. 

• It takes the placement decision out of the hands of DYS and rylaces 
it, at least in a shared capacity, with the courts. 

Youth awaiting Part B of the t .-.!nsfer hearing are being held in secure 
detention facilities for long periods of time.·" Newell reports that, in 1978, 
judicial transfers OCl'I11'ied an average of over seven detention beds per week out 
of 92 available beds. 45 He goes on to say that, while most juveniles stay in 
detention less than 45 days, youth awaiting transfer hearings stay in detention 
for months. Similarly, the Massachusetts Advocacy Center (Delinquent Justice) 
reports that "youngsters >:ho are bound over for trial in adult court wait the 
longest in detention--without treatment or services. Six months to a year is 
not uncommon. "f~6 

Several views on secure placements were reflected among the case study 
respondents. The juvenile court judges interviewed thought that serious juve
nile offenders were not being removed from the community after referral to DYS 
and argued that courts should be able to designate the juveniles who need to be 
incapacitated. On the other hand, the DYS officials interviewed responded that 
they have the legal authority to make placements after juveniles are committed 
to them and that they have the staff training and institutional processes to 
make appropriate decisjons on secure placements. 

The respondents thought that the judicial transfer issue had little effect 
on adult corrections because most juveniles bound over and convicted in adult 
courts were placed in DYS secure treatment programs. The belief that most are 
placed with DYS is not supported by the 1979 study by the Office of the 
Commissioner of Probation (see State Data Summary section). To reiterate, this 
study showed that in 1979» of the youth judicially transferred to and convicted 
in adult courts, only 16 pe,~cent were sentenced to DYS while 46 percent were 
8entenced to state adult corrections facilities. This data contradicts the 
respondents' perceptions, However, the 46 percent placed in adult facilities 
amounted to only ]3 youth--therefore, ironically, the argument that judicial 
transfer is having little impact on adult corrections is also supported. 

One issue of concern expressed by respondents from the Department of 
Corrections was the ever-present threat of physical or sexual abuse of the young 
offenders who are incarcerated in prisons. I.n an effort to prevtmt the inci
dence of this type of abuse, corrections officials have segregated the 
vulnerable offenders i!l protective a.reas or, in a few cases, have asked the 
court to transfer youth to juvenile facilities, even though they were judicially 
transferred and C( ,icted as adults. 
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As with the perceived effects on the court system, there was little comment 
by respondents on the effect of handling 17 year olds as adults on the correc
tions system. 

Perceived Effects on the Offenders 
Of Being Tried As Adults 

While few youth are judicially transferred to adult court for trial, 
several times as many are detained and undergo a Part A transfer hearing. 47 For 
these youth, whether they are eventually tried in juvenile or adult courts, the 
stay in detention may be as long or longer than the time spent in a treatment 
program after adjudication. Several respondents thought that these periods of 
detention seem to satisfy the public demand for protection and punishment and 
allows the Department for Youth Services time to find a placement and to keep 
the individual in the juvenile system. However, many respondents and several 
reports condemned the lengthy periods of detainment during which the juveniles 
are not receiving rehabilitative services. Overall, very few respondents 
thought that youth should be sent to adult prisons. They expressed concerns 
about the danger of physical/sexual abuse, learning from older more sophisti
cated adult criminals, not receiving needed services, and the initiation of an 
adult criminal record. From this perspective, it would seem that the six rn.onths 
to a year spent in secure detention may be worth it to these youth, if they 
would otherwise ultimately be sentenced to an adult prison. 

The threat of judicial transfer was seen by some to be prima.dly utilized 
as a tool to convince juveniles of the gravity of their behavior and to make the 
consequences of their behavior obvious. However, the actual deterrent effect 
has not been adequately substantiated, if--in fact--judicial transfer is pri
marily being utilized for this purpose. 48 It should be noted that it is pri
marily the district attorneys and not the courts who request the transfer 
hearings. 

A few respondents suggested that there are more legal protections in adult 
courts and that this is an advantage for youth who are tried there. It is 
notable that the addition of jury trials and the right to bail in juvenile 
courts has minimized the differences in the procedures in the two courts. In 
addition, the concern with due process for the juvenile has produced a law which 
prohibits the judge who conducted the transfer hearing from sitting on the sub-
sequent cases brought against the juvenile. However, the data certainly suggest 
that juveniles awaiting Part B transfer hearings are not released on bail. 
Whether the explanation of this lies in the inability of the youth to provide 
the money for bailor the relatively recent addition of bail as a juvenile court 
option (and thus has yet to be fully utilized) is not known. 

Respondents mentioned that once youth have been convicted as adults, they 
acquire permanent criminal records. While legal prohibitions exist preventing 
the combination of the individual's past juvenile record with the adult criminal 
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~~c~~:' .s~me r~spondents argued that the two pieces of information are available 
th JU ges In one form or another. If this is so, youth tried as adults more 

an once may face very severe sentences, assumina lighter first-offender 
sentences. 0 

Perceived Effects on the Public 
Of Trying Youth as Adults 

Among the H~ssachusetts case study respondents, there were mixed percep
tions about the ~ncidence of serious juvenile crime. ~lhile some respondents 
th~ught i that serlOUS crime by juveniles was not inc- _& tng in Hassachusetts 
ot ers nsisted that it was. There was a consensus ::ItT. ng these respondents' 
~owever, that the public was disenchanted with both the juvenile court and ~h 

epartmen: of Youth Services. The perception was expressed that much of th e 
public thlnks that the juvenile justice system fails to make a moral impres:ion 
~~ej~:~~i!~S. ~ f~w re~pondents thought that this perception might result from 

at t e Juvenlle court processes are closed to the public One f th 
reSp?ndents stated what was being expressed by most of the respondel~ts--"t~e e 
publlc wants these rough kids to get what they deserve." 

A few of the case study respondents argued that there is a lack of 
~nderstanding on the part of the public of how juvenile cases are handled 
~mplying tnat there would be more public support if the publi d t d' the 
Juvenile court process. ' c un ers 00 

Perceptions of Factors to be Considered 
in the Referral of Youth to Adult C~ 

The three most important factors th at r.espondents thought should be con
sidered in the transfer hearing were: 

• 

• 

• 

The severity of the offense, including the harm to the victim, the 
manner in which it was committed, and whether a weapon was used. 

The juvenile's past record, including previous personal offenses 
the f:eq~ency of and time between offenses, and whether the ' 
juvenlle s record shows escalating offenses from less serious to 
more serious crimes. 

Lack of potential for rehabilitation, including programs pre
viously tried, the juvenile's attitude toward services, and the 
assessment of needs and whether there are available services to 
meet those needs. 
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The juvenile's present offense, delinquency history, and previous attempts 
at rehabilitation seemed to be much more important in the rationale for judi
cially transferring youth to adult courts than psychiatric evaluations, social 
histories, perceived sophistication of the youth, and other social charac
teristics, in the views of the Massachusetts respondents. (See the Transfer 
Process subsection for the factors to be considered in Part B of the transfer 
hearing. ) 

Perceptions of Needed Changes 
in the Referral of Youth to Adult Courts 

Almost all of the interviewees agreed that the juvenile courts should 
remain as separate courts in Massachusetts, and that serious and violent juve
nile offenders should be the juvenile courts' number one priority. 

The subject of secure facilities for juveniles was frequently raised during 
this case study. One respondent stated that there should be a juvenile prison 
with about 30 beds, for the few juveniles who need it, to be operated by the 
Department of Youth Services. This person thought that there are two other 
types of facilities needed for juveniles outside of the adult system: non
secure, community-based homes and medium-security detention facilities. 

Another respondent suggested that an "educational jail" to truly educate 
and rehabilitate serious juvenile offenders is needed. The respondent conceded 
that high staff ratios and specialized personnel would cost money, but the pres
ent system is not doing the job. Also stressed was the fact that procedures in 
juvenile courts should be as speedy as possible, contrary to the six months to a 
year occurring in judicial transfer cases. 

Handling youth up to 17 years of age within the juvenile system was 
approved by about half of the respondents. Some respondents did recommend 
raising the age to 18 in order to correspond with the voting age. However, 
nearly half suggested lowering the age so that only those youth under 16 years 
of age would be handled in the juvenile system. There were some suggestions for 
mandatory sentences for certain offenses. Also, focusing on the alleged 
offense, several respondents suggested excluding violent offenses from juvenile 
court jurisdiction. Some prosecutors and criminal court judges interviewed 
thought that the community would be better served if these offenses began in 
adult courts. In that way, youth charged with the most serious crimes would not 
end up in community programs. Overall, however., the judicial transfer procedure 
was thought to be the most acceptable mechanism for dealing with youth not ame
nable to treatment as juveniles. 

Several suggestions were made to modify the transfer procedure, including 
making it less restrictive and providing for an appeal process by the prosecutor 
when the Part B hearing does not result in a transfer. Also, legislative action 
was suggested to prevent the delays between Part A and Part B of the transfer 
process, particularly in view of the extensive pretrial deter.Lion that is 
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occurring. Generally, however, respondents were satisfied with the present 
jurisdictional limits of juvenile courts. They were less satisfied, however, 
with the dispositional alternatives for serious juvenile offenders within the 
juvenile system. 

Since the Academy conducted interviews in Massachusetts in the Winter of 
1980, the governor has appointed a task force to review the juvenile coqe. The 
task force considered issues related to lowering the age of maximum age of ini
tial juvenile court jurisdiction to 16 and adding excluded offenses for serious 
offenses modeled after the New York 1978 Legislation. It has been reported that 
the task force report was completed shortly before this Massachusetts profile 
went to press. 

SUMMARY AND CONCLUSIONS 

The issues of interest and controversy regarding trying youth as adults in 
Massachusetts are all focused on the judicial transfer mechanism rather than the 
lower age of juvenile court jurisdiction. This is true for both the case study 
respondents and the various reports and studies on the state's juvenile justice 
system. This was not expected, given that the state legislature is considering 
a further lowering of the age of jurisdiction and the controversy such proposals 
have generated in other states. 

The Academy staff had not anticipated learning that judicial transfer has 
generated so much controversy in Massachusetts when so few youth are trans
ferred. All available data clearly indicate that judicial transfer is utilized 
only for youth charged with serious personal offenses or who are chronic 
offenders. Additionally, youth who are transferred are older youth, approaching 
the maximum age of juvenile court jurisdiction. 

The difficulties ~ith the legal mechanism appear to have resulted, in part, 
from the large number of transfer hearings which are held which do not result in 
transfer. These hearings were reported to cause significant hardships on the 
resources DYS has at its disposal. The small number of hearings resulting in 
transfers has also generated charges that juvenile court judges are primarily 
utilizing transfer as an attack on the authority of DYS to make the placement 
decision and as a threat to the juveniles (with critics of the mechanism main
taining that the threat has had little effect on subsequent criminal behavior). 

The juvenile court judges clearly are interested in increasing the secure 
sentencing options for juveniles and in having a greater input into placing cer
tain juveniles in secure confinement. This appears from our interviews to be 
for the most part a response to public pressure seeking increased confinement of 
serious juvenile offenders. It was not clear from the case study interviews the 
extent to which the judges' views were also statements of personal philosophy. 

The evidence supporting the criticism that juvenile court judges are using 
transfer primarily as a threat to the juveniles is anecdotql in nature referring 
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to the judges' courtroom behavior. These. critics hastily dismiss the fact that 
it is primarily the district attorneys who request the transfer hearings. The 
large number of transfer hearings not resulting in transfer to adult courts may 
well be more of an indicator of the significant differences between the district 
attorneys and the juvenile court judges on the criteria (or what should be the 
critf~ria) for transferring youth for trial as adults. It would be helpful, in 
resolving this question, to know what characteristics--if any--distinguish the 
cases which were transferred after a hearing from those which were not. 

Of greater concern to the case study respondents than the proportion of 
hearings resulting in transfer, was the amount of time juveniles are detained 
awa.iting the Part B hearing. These detainments are frequently for longer 
periods of time than the subsequent sentences (when convicted) and are periods 
during which the juveniles are not receiving adequate treatment services. The 
long periods may also be an abridgement of the juveniles' right to a speedy 
trial. The long periods of detainment raise many important questions: 

• What percentage of the juveniles involved in transfer hearings are 
not released on bail? 

• Is indigence the reason so many remain in detention? 

• Wh,at is the relationship between the length of stay in detention 
and the subsequent decision on whether to transfer youth to adult 
courts? 

• What is the relationship between lengthy detainments and the con
viction and incarceration rates in juvenile or adult courts? 

Unfortunately, all of these issues are beyond the scope of this study. 

Despite the concern about the long periods of detainment, new juvenile 
justice initiatives in Massachusetts only touch on the issue tangentially. 
These initiatives include: 

• Lowering the maximum age of juvenile court jurisdiction to 16; 

• Excluding youth charged with violent personel offenses from juvenile 
court jurisdiction; or, alternatively, 

• Increasing the number of secure placements within DYS and developing 
additional treatment programs for violent juveniles. 

Each of these would have many, albeit different, implications for the juve
nile justice system in Massac.husetts. It is not clear, however, the extent to 
wh:!.ch each would ameliorate the problem of long periods of detainment or the 
issues related to the conflict between DYS and the judges. 
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FOOTNOTES 

1. 1870 Hassachusetts Acts, Chapter 359, Sections 11 and 12. 
2. 1906 Hassachusetts Acts, Chapter 413, Section 1; Chapter 489, Sections 

1 and 4. 
3. "Bindover" is the term commonly used in Massachusetts for judicial 

transfer (waiver). However, this profile will use the terminology of "judicial 
transfer", consistent with the language used in the statutes. 

4. 1906 Hassachusetts Acts, Chapter 413, Section 11. 
5~ 1933 Massachusetts Acts, Chapter 196, Section 1. 
6. 1948 Massachusetts Acts, Chapter 310, Sections 7 and 12. 
7. 1948 Massachusetts Acts, Chapter 310, Section 3. 
8. 1960 Massachusetts Acts, Chapter 353, Sections 1 and 3. 
9. 1965 Hassachusetts Acts, Chapter 659, Section 2. 

10. Information provided by state sources. 
11. Metcalf v. Commonwealth, 156 N.E. 2d 649 (1959). 
12. Commonwealth v. Chase, 202 N.E. 2d 300 (1964), 
13. Nassar v. Commonwealth, 171 N.E. 2d 157 (1961). 
14. Supra~ note 11. 
15. D'Urbano v. Commonwealth, 187 N.E. 2d 831 (1963). 
16. Joyner v. Commonwealth, 260 N.E. 2d 664; 358 Massachusetts 660 (1970). 
17. Commonwealth v. Roberts, 285 N.E. 2d 919 (1972); Kent v. United States, 

383 U.S. 541 (1966); see also, Commonwealth v. White, 311 N.E. 2d 543 (1974); 
and Commonwealth v. Franklin, 318 N.E. 2d 469 (1974). 

18. Commonwealth v. A Juvenile, 296 N.E. 2d 194 (1973). 
19. Hassachu.setts General Law Annotated, Chapter 218, Section 1. 
20. In re Juvenile, 306 N.E. 2d (1974). 
21. Commonwealth v. White, 311 N.E. 2d 543 (1974). 
22. Commonwealth v. Franklin, 318 N.E. 2d 469 (1974). 
23. Stokes v. Commonwealth, 336 N.E. 2d 735 (1975). 
24. A Juvenile v. Commonwealth, 347 N.E. 2d 677 (1976). 
25. A Juvenile v. Commonwealth, 374 N.E. 2d 1351 (1978). 
26. Connaughton v. District Court of Chelsea, 356 N.E. 2d 1221 (1976). 
27. Massachusetts General Laws Annotated, Chapter 119, Section 55a. 
28. Delinquent Justice: Juvenile Detention Practice in Massachusetts, a 

report by the Hassachusetts Advocacy Center (Task Force on-Children Out of 
School, Inc., 1980)~ p. 48. 

29. Chapter 478 of the Acts of 1978. 
30. Hassachusetts General La.ws Annotated, Chapter 119, Section 52. 
31. Massachusetts General Laws Annotated, Chapter 119, Section 61. 
32. Ibid. 
33. Ibid. 
34. Hassachusetts General Laws Annotated, Chapter 119, Section 74. 
35. Massachusetts General Laws Annotated, Chapter 119, Section 83. 
36. Delinquent Justice, supra note, 28, p. 88. 
37. Mark E. Newell, The Bindover Problem in Massachusetts (a report pre

pared for the Massachusetts Department of Youth Services, John F. Kennedy School 
of Government, May, 1979), referring to a study reported in an unpublished paper 
by Carl Oxhelm III. p. E-4. 
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the Commissioner of Probation, Boston, December 15, 1980). 
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METHODOLOGY 

Academy staff conducted telephone interviews with the juvenile court staff 
in every district and municipal court in New Hampshire, requesting Phase I fre
quency data on youth judicially certified to adult courts and youth requesting 
their own judicial tran~fer to adult courts in 1978. If the judicial certifi
cation data were not available from court staff, the county prosecutor's office 
was contacted. 

Phase II data--age, sex, race, offense, dispositions and sentences 
of those convicted--were generally available in the most populous ten percent 
of the counties (one county) and in the New Hampshire counties where the 
certification Phase I frequency was five or more youth. An additional 
county was included for Phase II invest,igation due to the availability of data. 

Efforts to collect data on youth tried in adult courts due to excluded 
traffic, aeronautics, boating,and hunting offenses were rarely successful. Only 
two courts were able to provide this information. 

COURT ORGANIZATION 

The highest courts of general trial jurisdiction in New Hampshire are the 
superior courts. These courts have original jurisd::i.ction over all appeals in 
criminal cases from municipal and district courts as well as over cases where a 
jury trial has been requested. These are the only courts that have trial by 
jury and the only courts to hear felony cases. Superior courts convene in ten 
locations throughout the state. 
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New Hampshire's 41 district courts have original jurisdiction in criminal 
nonjury trials for misdemeanors and violations, probable cause hearings in 
felony prosecutions, bail hearings, issuance of search and arrest warrants, and 
civil nonjury trials. 

In 1978, municipal courts had concurrent jurisdiction with district courts 
over most functions. 

During 1978 in New Hampshire, cases involving juveniles under the age of 18 
were initially handled in the juvenile sessions of district or municipal courts. 
However» youth 16 years of age or older charged with violations of motor vehicle 
laws, aeronautics laws, boating laws, or hunting laws were routinely tried in 
adult courts. l The district and municipal courts' juvenile sessions will 
hereafter be referred to as juvenile courts. 

The 1979 Reform Act, effective August 22, 1979, changed the responsibilities 
of the municipal courts in New Hampshire. They no longer have juvenile jurisdic
tion. Since 1964, when the district courts were established (New Hampshire 
Revised Statutes Annotated, Section 502-A), the municipal courts have decreased 
in number through death or retirement of the justices or through court 
reconstitution as district courts. 

An overview of New Hampshire's courts and their jurisdiction over juveniles 
in 1978 appear below. 

NEW HAMPSHIRE: COURT JURISDICTION OVER JUVENILES IN 1978 

General 
Juvenile Jurisdiction 

District Courts 
(Juvenile Sessions) 

Municipal Courts 
(Juvenile Sessions) 

Jurisdiction over 
Transferred Juveniles 

Superior Courts 

Juvenile Traffica 

District Courts 
Municipal Courts 

a. Youth 16 years old or older charged with violations of motor vehicle 
laws, aeronautics laws, boating or hunting laws are tried in adult courts. 
Juveniles under 16 years of age, are handled in juvenile courts for such offen
ses. 
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TRANSFER PROCESS 

In New Hampshire, the initial age of juvenile court jurisdiction extends to 
18 years of age. Juveniles under the age of 18 may be tried in adult courts 
through to two legal mechanisms. 

Judicial Waiver 

Youth under 18 who are charged with offenses which would constitute fel
onies if committed by an adult m ... ], after a hearing in juvenile courts, be judi
cially certified to the superior courts for trial. 2 The juvenile court judges 
must use the Kent factors in making a decision to waive jurisdiction and certify 
youth to adult courts. 3 Generally, the county attorneys initiate the judicial 
certification process by requesting a juvenile court hearing. In addition, 
individuals charged with any offense committed after reaching age 17 may elect 
to be tried as adults in the appropriate adult courts without a certification 
hearing in juvenile courts. 4 

New Hampshire statutes also include the provision that any youth who lllive 
been certified to the superior courts, have been convicted in that court, and 
who are subsequently charged with another criminal offense, must be automat
ically tried as adults in superior courts. 5 

The 1979 Reform Act, effective after the data collection period of this 
study (August 22, 1979), instituted two changes in the New Hampshire certifi
cation process. The factors to be considered in the certification hearing 
were formally codified, including the transfer standards taken directly from 
State v. Smagula, note 3. As stated in the Reform Act, the ,criteria in deter
mining whether a case should be transferred are: 

1. The seriousness of the alleged offense to the community 
and whether the protection of the community requires 
transfer. 

2. The aggressive, violent, premeditated J or willful 
nature of the alleged offense. 

3. Whether the alleged offense was committed against per
sons or property. 

4. The prospective merit of the complaint. 
5. The desirability of trial and disposition of the entire 

offense in one court if the minor's associates in the 
alleged offense were adults who will be charged with a 
crime. 

6. The sophistication and maturity of the minor. 
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7. The minor's prior record and prior contacts with law 
enforcement agencies. 

8. The prospects of adequate protection of the public, and 
the likelihood of reasonable rehabilitation of the 
minor through the juvenile court system. 6 

In addition, judges who conduct transfer hearings cannot participate in 
any subsequent proceedings relating to the offense or conduct alleged 
in the delinquency petition if the minor or counsel object to such participa
tion. 7 

Excluded Offenses 

~fuen youth 16 years of age or older are charged with violations of motor 
vehicle, aeronautics, boating, or hunting laws in New Hampshire, they are auto
matically tried in adult courts due to an excluded offense provision. These 
cases were normally heard in the adult sessions of either district or municipal 
courts in 1978 (note 1). 

CASE LAW SUMMARY 

A search of litigation since 1950 has shown that cases concerning the 
meaning of the age criterion used by the New Hampshire legislature to 
define the ,jurisdictional scope of juvenile court has frequently been heard 
by the New Hampshire Supreme Court. In State v. Lemelin, the supreme court 
held that juvenile courts had no jurisdiction over an 18 year old who was 
charged with the commission of an offense prior to his 18th birthday.8 Fifteen 
years later, in State v. Scoville, the court upheld the constitutionality of the 
differential age criterion then in effect between delinquent and status 
offenders by finding that this classification of individuals was not arbitrary 
and had relevance to the purpose of the legislation. 9 In State v. Bill and 
State v. Gomes, the Nelll Hampshire Supreme Court resolved the interpretation 
problems which arose from statutory provisions which specified conflicting maxi
mum ages of initial juvenile court jurisdiction by stating that juvenile 
court has jurisdiction over juveniles whose delinquent acts were committed 
before their 18th birthday.lO 

The supreme court was required to harmonize seemingly contradictory statu
tory provisions in State v. Doe, wherein the Court held that any persons over 16 
years of age and charged with a motor vehicle law violation was not within the 
jurisdictIon of juvenile court (while a juvenile charged with a crime was 
within juvenile jurisdiction).l1 The court ruled that a youth over 16 years of 
age charged with a misdemeanor traffic offense could be tried as an adult. 
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In State v. Smagula, the New Hampshire Supreme Court upheld the constitu
tionality of the certification statute by incorporating the requirements of 
Kent v. United States into the statute. 12 Further, the court declared that 
additional guidance could be obtained by the trial court by referring to the 
criteria set forth in the appendix to the Kent opinion. 

CORRECTIONS INFORMATION 

In New Hampshire, the state prison, housing adult offenders, is the respon
sibility of a Board of Trustees. 

Juvenile services in New Hampshire, such as institutions, detention, and 
residential centers, are the responsibility of the Youth Development Center, 
which also reports to a Board of Trustees. Individuals tried as juveniles 
can be committed to the Youth Development Center by court order after being 
adjudicated delinquent. These juveniles are given an intake evaluation to 
determine if a community placement is appropriate or if the juvenile should be 
sent to the Youth Development Center. After delinquent juveniles have reached 
age 17, juvenile courts may commit these individuals to the Youth Development 
Center, house of corrections, jail, or state prison for all or any part of 
their minority.13 Juveniles may not be committed to adult facilities unless 
separated from adult offenders, however. 14 In the 1979 Reform Act, these last 
two provisions were clarified to state that juveniles found delinquent after 
the 17th birthday can be committed to the house of correction or jail for no 
greater term than an adult committed f,)c the same offense. The term cannot 
extend past the 19th birthday. In addition, during his minority thl juvenile 
cannot be confined in such facilities unless separated from adults. 5 In 
juvenile facilities, any troublesome residents are segregated to a more 
secure cottage on the groups. 

Judicially certified youth (as well as adult offenders) who are convicted 
of a felony and given a sentence of incarceration are committed to the New 
Hampshire State Prison. Youth certified as adults cannot be sent to the Youth 
Development Center for juveniles. Youth who request their own transfer to adult 
courts and who are convicted in district or municipal courts may be incarcerated 
in local houses of correction or jails. Both groups of youth do not have to be 
separated from offenders over 18. 

Juveniles convicted in juvenile courts may not be transferred to an adult 
facility. Youth tried as adults and assigned to the state prison may not be 
administratively transferred to a juvenile facility. 
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STATE DATA SUMMARY 

There are several methods that may be used to prosecute juveniles in adult 
courts in New Hampshire. First, any youth may be judicially certified when 
charged with a felony. Second, youth 17 years old, having been charged with any 
type of offense, may request trial be held in the appropriate adult court. 
Third, youth certified to criminal courts and convicted will- be automatically 
tried as adults for all subsequent offenses (once waived, always waived). 
Finally, traffic, boating, and hunting violations by youth 16 years of age or 
older are excluded offenses and are routinely handled in adult courts. 

Ta.ble 30-1 shows the number of judicial certifications reported, and 
estimated juvenile population, by county, in 1978. Youth tried for excluded 
traffic, aeronautic, boating, and hunting offenses in adult courts are reported 
JPon in a separate section of this profile. It should also be noted that 17 
year olds who requested to be tried in adult courts are included in the judicial 
certification data. 

As shown in Table 30-1, during 1978 25 juveniles were judicially 
transferred to adult courts in New Hampshire either through the certification 
process or upon the youth's request. Of these, 48 percent (12) were from two 
counties, Strafford and Hillsborough. Three of the ten counties reported no 
transfers in 1978. Among the seven counties reporting judicial transfers, only 
Strafford and Hillsborough Counties reported that some youth requested their 
transfer; identifying two and one cases, respectively. 

TABLE 30-1. NEW HAMPSHIRE: REFERRALS OF JUVENILES TO ADULT COURTS 
IN 1978 (BY COUNTY, RATE, AND LEGAL MECHANISM) 

Juvenile 
Population Judicial 

County (Age 8-17)a Cases 

Belknap 6,260 1 
Carroll 3,841 0 
Cheshire 9,892 2 
Coos 6,599 0 
Grafton 8,857 0 

Hillsborough 45,710 6C 

Merrimack 15,155 2 
Rockingham 31,295 4 
Strafford 13,389 6C 

Sullivan 5,931 4 

NH-6 

;' -I .. J\ 

Waiver 
Rate b 

1.597 
0.000 
2.022 
0.000 
0.000 

1.313 
1.320 
1.278 
4.481 
6.744 

County 

Total 

TABLE 30-1. (Continued) 

Juvenile 
Population 
(Age 8-17)a 

146,929 

Judicial Waiver 
Cases Rate b 

25 1.702 

a. 1978 population estimates were developed by the National Center for 
Juvenile Justice using data from two SOut,~<.:s: the 1970 national census and the 
National Cancer Institute 1975 estimated aggregate census. 

b. Rate per 10,000 juveniles eight to 17 years old (1978). 

c. One youth in Hillsborough County and two youth in Strafford County 
requested transfer to adult courts. 

Table 30-2 shows the relationship between the state and the three counties 
where Phase II data were sought. In New Hampshire, Hillsborough County was a 
Phase II county due to population size, as well as meeting the second criteria 
of over five transfers in 1978. Strafford County was also selected for meeting 
this latter criteria. Due to availability of data, Merrimack County was 
included as third Phase II county. The three Phase II counties comprised 56 
percent (14) of the state's total transfers and contained 51 percent of the 
state's juvenile population. 
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TABLE 30-2. NEH HAMPSHIRE:: RELATIONSHIP OF PHASE II COUNTIES 
TO ALL COUNTIES, BASED UPON 1978 POPULATION 
ESTIMATES AND DATA 

Juvenile Number Number 
Population of Counties of Referrals 

C\ges 8-17)a Judicial Waiver Judicial Waiver 

State 146,929 10 25 b 

Selected for Phase II 
Investigation 74,254 3 l4 b 

Percentage of State 
Selected for Phase II 
Investigation 51% 30% 56% 

a. 1978 population estimates were developed by the National Center for 
Juvenile Justice using data from two sources: the 1970 national census and the 
National Cancer Institute 1975 estimated aggregate census. 

b. Three of these youth requested their own transfer. 

Table 30-3 displays the demographic data on the 14 youth who were certified 
to adult courts in the three Phase II counties. Seventeen year olds had the 
highest representation, with 79 percent (11) of the Phase II totals. All 14 
transfers were white males. 

TABLE 30-3. NEW HAMPSHIRE: JUDICIAL WAIVERS TO ADULT COURTS IN PHASE II 
COUNTIES (BY COUNTY AND BY AGE, SEX, MiD RACE) IN 1978 

Total A~e Sex Race 
County Haivers 0-15 16 17 18+ Male Female White Minority 

Hillsborough 6 1 0 5 0 6 0 6 0 
Merrimack 2 0 1 1 0 2 0 2 0 
Strafford 6 0 1 5 0 6 0 6 0 

State Phase II 
Total 14 1 2 11 0 14 0 14 0 
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Table 30-4 reflects charges against youth tried in adult courts. Forty 
percent (four) were for personal offenses (murder, manslaughter, and robbery) 
and fifty percent (five) were for property offenses (all burglaries), among the 
ten transfers for which offenses were reported. The remaining known offense was 
in the public order category (criminal mischief). Considering this ~atter 
charge, it should be recalled that two of the six transferred youth ln Strafford 
County requested their own transfer, which is an option for 77 year olds . 
charged with any type of offense, including misdemeanors. Flgure.30-1 graphl
cally depicts the percentages of these offense categories, includlng the unknown 
offenses. 

TABLE 30-4. NEW HAMPSHIRE: JUDICIAL WAIVERS TO ADULT COURTS IN PHASE II COUNTIES 
(BY COUNTY AND BY TYPES OF OFFENSES) IN 1978 

OffenseBa 

Murder! As- Aggra-
Man- sault! vated Other 

slaugh- Rob- Bat- As- Other Bur- Prop- Public Total 
Personal glary erty Order 

County Waivers ter Rape bery tery sault 

* 1 * * * * * * Hillsborough 6 1 
0 0 

Merrimack 2 0 0 2 0 0 0 0 
0 5 0 1 

Strafford 6 0 0 0 0 0 

State Phase II 
Total 14 0 3 0 0 0 5 0 

* denotes Not Available. 

a. Only most serious offense per individual listed. 
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Other 
General Unknown 

* 4 
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0 0 
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FIGURE 30-1. NEW HAMPSHIRE: PERCENTAGE OF JUDICIAL WAIVERS 
TO ADULT COURTS IN PHASE II COUNTIES BY (OFFENSE 
CATEGORY) IN 1978 

Offensesa 

Personal 29% 
Property 36% 
Public Order 7% 
Other General 0% 
Unknown 29% 

N= 14 

a. Violent offenses (murder/manslaughter, rape, robbery, and aggravated 
assault) represent 29 percent of all offe~ses in the Phase II counties. 
Percent totals more than 100 due to roundlng-off. 
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Judgments of the 14 transferred cases are shown in Table 30-5. Where 
judgment information was known, 11 of 12 individuals were found guilty, and one 
individual was reported to be returned to ju.venile court. The two cases in the 
"other" category were continued or held open. 

TABLE 30-5. NEW HAMPSHIRE: JUDICIAL WAIVERS TO ADULT COURTS 
IN PHASE II COUNTIES (BY COUNTY AND BY JUDGMENTS 
IN ADULT COURTS) IN 1978 

Judgments 
Referred 

Total Not to Juve-
County Waivers Guilty Dismissed nile Court Guilty 

Hillsborough 6 0 0 0 6 
Merrimack 2 0 0 0 0 
Strafford 6 0 0 1 5 

State Phase II 
Total 14 0 0 1 11 

a. Cases held open or pending. 

Othera 

0 
2 
0 

2 

As seen in Table 30-6, sentence data were available for only five of the 11 
youth found guilty. All five youth in Strafford County were sentenced to proba

,I tiona 
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TABLE 30,-6. NEW HAMPSHIRE: SENTENCE REPORTED FOR CONVICTIONS ARIS ING 
FROH JUDICIAL WAIVERS TO ADULT COURTS IN PHASE II COIJNTIES 
(BY COUNTY AND BY SENTENCE TYPE) IN 1978 

Sentence Types 
State 

Total Adult Cor-
County Convictions Fined Probation Jail rections Other Unknown 

Facilities 

Hillsborough 6 * * * * * 6 
Strafford 5 0 5 0 0 0 0 

State Phase II 
Total 11 0 5 0 0 0 6 

* denotes Not Available. 

Table 30-7 provides a summary of the number of cases reported in the pre
ceding tables concerning total referrals to adult courts; the number selected 
for Phase II investigation; and findings concerning conviction and confinement 
practices applicable to these youth. Fourteen of the 25 judicial transfers 
reported were subject to Phase II investigation. Eleven of these Phase II cases 
were of youth determined to be guilty. Only five sentences were available, all 
of which were for periods of probation. 

TABLE 30-7. NEW HAMPSHIRE: SUHHARY OF TABLES 
(BY LEGAL HECHANISH) 

Judicial Wai.ver 

Total Referrals to Adult Courts in 1978 (Table 30-1) 

Total Referrals Selected for Phase II (Table 30-3) 

Total Referrals Resulting in Convictions (Table 30-6) 

Total Convictions Resulting in Sentences of Confinement 

-, , 

* denotes Not Available. 
a. At least five of the 11 convicted youth received probation 

sentences. Sentencing data were not available for the other youth. 
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In summary, 79 percent of the juvenil 
were 17 years old and all were whit 1 es transferred in Phase II counties 
in Phase II counties were for prope:t;ao~;· Fifty percent of the known charges 
(all violent) offenses. At the time of thenses and 40 percent were personal 
cases were found to be guilty and at 1 e ~urvey, 92 percent of the Phase II 
probation. east f1ve youth were sentenced to 

Routinely Handled Traffic Offenses 

The number of youth routinely tried in ' 
traffic, aeronautic, boating and hunti f~dult courts ~n 1978 due to excluded 
New Hampshire courts Only ~n i i ng 0 enses were rarely available from 
entire state were abie to rov~d:u~h~ pal court,and one district court in the 
cases of youth between 16 ~nd 18 1S informat1on, reporting a total of 306 

years of age. 
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FOOTNOTES 

1. New Hampshire Revised Statutes Annotated, Sections 169:2(11) and 
169:30(n). 

2. New Hampshire Revised Statutes Annotated, Section 169:21. 
3. State v. Smagula, 377A2d 608 (1977). 
4. New Hampshire Revised Statutes Annotated, Section l69:2l-b. 
5. New Hampshire Revised Statutes Annotated, Section i~~~~~;Z: 
6. New Hampshire Revised Statutes Annotated, Section 169 B 28 
7. New Hampshire Revised Statutes Annotated, Section _,:. 
8. State v. Lemelen» 144 A.2d 916 (1958). ) 
9. State v. Scoville, 304 A.2d 366, 113 N.H. 161 (1973 • 

10. State v. Bill, 347 A.2d 445, 115 N.H. 605 (1975); State v. Gomes, 
364 A.2d 1260 (197~ 
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14. New Hampshire Revised Statutes Annotated, Section 169:8. 
15. New Hampshire Revised Statutes Annotated, Section l69-B:19(III). 
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METHODOLOGY 

Frequency data (Phase I information) on judicial waivers, by county, were 
• obtained via telephone interviews conducted by Academy staff with the 

prosecutor's office in each of the counties. Phase II questions on age, sex, 
race, offenses, dispositions, and sentences of youth in adult courts were asked 
of all counties in the state because of the small number of counties and the 
availability of data. Nineteen of the 21 counties were able to provide most of 
the requested data. Data on traffic cases for 17 year olds were unavailable. 

COURT ORGANIZATION 

New Jersey's highest courts of general jurisdiction are the superior 
courts. Prior to December 7, 1978, each of the state's 21 counties had a 
superior court located within it. These courts had three divisions at that 
time: (1) the Law Division; (2) the Appellate Division; and (3) the Chancery 
Division. The law courts had general jurisdiction in criminal cases. Also, the 
21 county courts had criminal jurisdiction within the county. Lesser courts 
included 21 county district courts, which had lesser civil and criminal 
jurisdiction; juvenile and domestic relations courts; and municipal courts. 

Before court reorganization in 1978, exclusive jurisdiction over juvenile 
delinquency and juveniles in need of supervision was held by the 21 Juvenile and 
Domestic Relations Court with an office in each county. These courts will 
hereafter be referred to as juvenile courts. Juveniles under 17 years old cited 
for traffic offenses are handl,"d ia jl,;venile courts. Traffic offenses committed 
by youth 17 years of age generally are handled by the 528 municipal courts along 
with adults who violate the same laws. 
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Effective December 7,1978, court organization changed in New Jersey, with 
county courts becoming part of the superior court system. 1 In addition, the Law 
and Chancery Divisions of the superior courts were merged into one division, 
while the county district courts and the Juvenile and Domestic Relations Courts 
bc . .;ame two additional divisions of that higher court system. Hunicipal courts 
remained as they were prior to the reorganization. However, the county district 
courts now have concurrent criminal and quasi-criminal jurisdiction with the 
municipal courts. 

An overview of New Jersey's courts by their jurisdiction over juveniles 
appears below. 

NEH JERSEY: COURT JURISDICTION OVER JUVENILES IN 1978a 

General 
Juvenile Jurisdiction 

Juvenile and Domestic 
Relations Courts 

Jurisdiction over 
Transferred Juveniles 

Law Division of Superior 
Courts 

Juvenile Traffic 

Juvenile and Domestic 
Relations Courts b 

Municipal Courts C 

a. This chart reflects court organization in New Jersey for the first 11 
months of 1978. 

b. For youth under 17 years of age. 

c. For youth 17 years of age and older. 

TRANSFER PROCESS 

The initial age of juvenile court jurisdiction in New Jersey extends to 18 
years of age. 2 There are two major provisions under which youth under 18 years 
of age may be transfe.rred to adult courts: judicial waiver and excluded 
offenses. 

NJ-2 

Judicial Waiver 

The juvenile courts in New Jersey may, after a preliminary hearing, and 
without the consent of the juvenile, waive jurisdiction over a case and refer 
that case to the appropriate c.ourt and prosecuting attorney having 
jurisdiction. 3 Juveniles must be 14 years of age or older at the time of the 
charged delinquent act, and there must be probable cause to believe that the 
juveniles committed a delinquent act that would constitute homicide or treason 
if committed by an adult; or that they committed an offense against the person 
in an aggressive, violent, and willful manner; or that they committed a 
delinquent act under the Controlled Substances Act (and were not addicted to the 
narcotic drug at the time of the arrest). The courts must be satisfied that the 
adequate protection of the people requires such a waiver, and that there are no 
reasonable prospects for rehabilitation of the juveniles prior to their 
attaining the age of majority within the juvenile system. Also, there appears 
to be no statutory provision pertaining to judicial transfer of waived cases 
from adolt courts back to juvenile courts. 4 In addition, upon request, 
juveniles, 16 years of age or older charged with delinquency, must be waived to 
the appropriate prosecuting attorney for trial in adult courts. 5 

Excluded Offenses 

The second maj or provision bringing youth under age 18 into adult courts 
relates specifically to traffic offenses. Motor vehicle violations committed by 
youth 17 years old are tried in the adult municipal courts along with adult 
violators of the same laws. 6 

CASE LAW SUMMARY 

After 1950, several important legal cases were heard by the New Jersey 
Supreme Court regarding issues related to waiver. Prior to the decision by the 
U.S. Supreme Court in Kent v. United States, the New Jersey Supreme Court 
resolved, on several occasions, issues that had been raised concerning the 
nature, scope, and requirements of a waiver hearing. '7 The major decision in 
this area was State v. Van Buren, wherein the New Jersey Supreme Court held that 
although statutes did not then expressly so provide, fairness required that a 
hearing be held prior to the juvenile court's waiver of jurisdiction. 8 Further, 
the court held that the hearing was nonadjudicatory in nature, and that the 
scope and conduct of such a hearing was left to the discretion of the juvenile 
judge. In addition, the court stated that the juvenile's capacity for rehabili
tation was not the sale criterion, in that the welfare of society could be 
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considered. Finally, the court held that the statute did not require that an 
express finding of probable cause be made. 

Two years later, the New Jersey Supreme Court held, in Goodlet v. Goodman, 
that the decision in Van Buren, should only be applied to cases postdating that 
decision, and not retroactively to transfers occurring before Van Buren was 
heard. 9 In State v. Tuddles, the court further clarified the procedure to be 
followed by holding that the juvenile must be present at the hearlng, and that 
counsel must be assigned by the court if the juvenile cannot retain one. 10 
However, the court held, in State v. Loray, that denial of the right to counsel 
and the right to present evidence favorable to the juvenile did not necessarily 
require reversal of the criminal conviction. ll Rather, the court held that 
returning the youth to juvenile court for purposes of determining the properness 
of the waiver was more appropriate. Finally, in State v. Lueder, the court held 
that the decision in Kent, would not be applied retroactively.12 

In Application of Smigelski the New Jersey Supreme Court held that the 
juvenile's age at the time of the commission of the offense was determinative of 
the issue of which court has jurisdiction. 13 That is, juvenile court does not 
automatically lose jurisdiction when an individual reaches age 18 and, there
fore, the age at arrest is normally irrelevant to the jurisdictional issue. The 
New Jersey Supreme Court has also held, in State v. Smith, that juvenile court 
procedu.res governing detention and questioning of juveniles apply until the 
determination to waiver has been made. 14 

CORRECTIONS INFORMATION 

The New Jersey Department of Corrections has four divisions: adult correc
tions institutions, juvenile services, policy development, and administration. 
The Department of Corrections' responsibilities include all of the state's 
corrections institutions, supervj.sion of community-based programs, and inspec
tion of county and municipal detention facilities. 

Persons of the age of 26 or above who are convicted of crimes of the first, 
second, or third degree are committed to state prison or the Correctional 
Institution for Women. Persons of the age ~f 26 or above who are convicted of 
crimes of the fourth degree who received terms of 12 months or more, except in 
counties with a penitentiary, are also committed to the Prison Complex or the 
Correctional Institution for Women. In counties with a penitentiary and for all 
sentences of less than one year, such individuals are confined in county facili
ties. Adult males under the age of 26 may be sentenced to the Youth Correc
tional Institution Complex rather than state prison. 15 

Juveniles who are adjudged delinquent may receive probation, or community 
placement with minimum security residential settings, or placed in a training 
school. Male juveniles adjudicated delinquent who are the age of 15 or over may 
be committed to the Youth Correctional Institution Complex. They are separated 
from adult of~enders while there. Juveniles adjudged delinquent for any form of 
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homicide are sentenced to an indeterminate term in a juvenile facility. This 
placement continues until the paroling authority determines that such persons 
may be paroled. 16 The period of confinement and parole cannot exceed the maxi
mum provided by law for such offenses committed by a person 18 years old or 
over. 

Youth under 18 tried in adult courts may be sentenced to the Youth 
Correctional Institution Complex and are separated from juveniles adjudged 
delinquent. A youth under the age of 16 found guilty of a crime other than 
murder may be committed to a training school as a juvenile delinquent.17 

Juveniles tried in juvenile court may, under special circumstances, be 
transferred to an adult institution. 18 Youth tried in adult courts and sent to 
adult facilities may be administratively transferred to juvenile institutions. 19 
While this move is possible, it is the exception, since the need for such a 
transfer is usually evident prior to sentencing. 

STATE DATA SUMMARY 

There are two legal mechanisms by which juveniles appear in adult courts in 
New Jersey. First, after a hearing, juvenile courts can transfer jurisdiction 
to adult courts if the youth are 14 years of age or older and charged with a 
serious crime. Juveniles 16 years old and older may request their own transfer. 
Second, traffic offenders 17 years old are tried routinely in adult courts. 
Only jurisdiction waiver data were available in New Jersey. 

In 1978, there were 84 youth judicially waived in New Jersey (see Table 
31-1). Seventy percent of the waivers occurred in four counties (Camden, Essex, 
Hudson, and Passaic). Essex County, with the largest juvenile population, 
accounted for 32 percent (27) of the state total of waivers. Bergen and 
Middlesex Counties, the next most populous counties, reported zero and two 
waivers, respectively. 

County 

Atlantic 
Bergen 

TABLE 31-1. NE~v JERSEY: REFERRALS OF JUVENILES FROM JUVENILE 
TO ADULT COURTS IN 1978 (BY COUNTY, RATE, 
AND LEGAL MECHANISM) 

Juvenile 
Population Judicial 

(Ages 8-17)a Cases 

31,151 1 
142,632 0 
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TABLE 31-1. (Continued) 

Juvenile 
Population 

County (Ages 8-17) a 

Burlington 68,088 
Camden 88,252 
Cape May 10,898 

Cumberland 24,977 
Essex 155,139 
Gloucester 37,192 
Hudson 88,550 
Hunterdon 14,506 

Hercer 53,411 
Middlesex 105,985 
Honmouth 95,831 
Horris 77,127 
Ocean 49,367 

Passaic 77,942 
Salem 11,660 
Somerset 38,894 
Sussex 19,674 
Union 83,328 

Warren 14,862 

Total 1,289,466 

Judicial Waiver 
Cases Rate b 

2 
9 
1 

1 
27 est 

1 est 
8 
0 

1 
2 est 
2 
5 
0 

15 est 
o 
3 
1 
4 est 

1 

84 est 

0.294 
1.020 
0.918 

0.400 
1.740 
0.269 
0.903 
0.000 

0.187 
0.189 
0.209 
0.648 
0.000 

1.925 
0.000 
0.771 
0.508 
0.480 

0.673 

0.651 

a. 1978 population estimates were developed by the National Center for 
Juvenile Justice using data from two sources: the 1970 national census and the 
National Institute 1975 estimated aggregate census. 

b. Rate per 10,000 juveniles eight to 17 years old (1978). 

Table 31-2 shows the relationship between Phase II counties and all coun
ties in the state. Due to the small number of counties in the state, data were 
requested from all counties. Phase II data were unavailable from Cumberland 
County, and Essex County could only supply offense information. The table indi
cates that Phase II information was sought in all New Jersey counties on 100 
percent of the 84 judicial waivers occurring in the state in 1978. 
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TABLE 31-2. NEW JERSEY: RELATIONSHIP OF PHASE II COUNTIES 
TO ALL COUNTIES, BASED ~ON 1978 POPULATION 
ESTIMATES AND DATA 

Number 
Juvenile Population 

(Ages 8-17)a 

Number 
of Counties 

Judicial Waiver 
of Referrals 

Judicial lolaiver 

State 

Selected for Phase II 
Investigation 

Percentage of State 
Selected for Phase II 
Investigation 

1,289,466 

1,289,466 

100% 

21 84 

21 84 

100% 100% 

a.· 1978 population estimates were developed by the National Center for 
Juvenile Justice using data from two sources: the 1970 national census and the 
National Cancer Institute 1975 estimated aggregate census. 

Table 31-3 gives a demographic breakdown--age, sex, race--of youth judi
cially waived. Forty-eight percent (27) were 17 years old; 87 percent (46) were 
males. Minority youth represented 55 percent (31) and white youth 45 percent 
(25) of the cases. 

NJ-7 

! 

I 
I, 

t 

\ 



--------~ ---

" '"~ '~ 

""~'~'T,\-~'--r . ! .~ 
:~ 

I .,- ,---- -'-d'II • 

'<.. 
' """"" .~ ) "" 

~ 

1 
~-f 

f ,1 
L --J .L-.t 

TABLE 31-3. NE\v JERSEY: JUDICIAL WAIVERS TO ADULT COURTS 
(BY COUNTY AND BY AGE, SEX, AND RACE) IN 1978 

Age Sex Race 
Total Un- Un- Minor- Un-County Waivers 0-15 16 17 18+ known Male Female known White ity known 

Atlantic 1 0 1 0 0 0 1 0 0 0 1 0 Bergen 0 0 0 0 0 0 0 0 0 0 0 0 Burlington 2 0 1 1 0 0 2 0 0 2 0 0 Camden 9 1. 4 4 0 0 8 1 0 2 7 0 Cape May 1 0 0 1 0 0 1 0 0 1 0 0 

Cumberland 1 * * * * 1 * * 1 * * 1 Essex 27 * * * * 27 * * 27 * * 27 Gloucester 1 0 0 1 est 0 0 1 est G 0 1 est 0 0 
~ 

Hudson 8 2 est 2 4 0 0 7 1 0 5 3 0 Hunterdon 0 0 0 0 0 0 0 0 0 0 0 0 I 
co 

Mercer 1 . 0 0 1 0 0 1 0 0 1 0 0 Middlesex 2 0 1 1 0 0 2 0 0 1 1 0 Monmouth 2 0 0 2 0 0 2 0 0 0 2 0 Morris 5 0 5 0 0 0 0 5 0 3 2 0 Ocean 0 0 0 0 0 0 0 0 0 0 0 0 
/1 

Passaic 15 2 9 4 0 0 l3 est * 2 1 est 14 est 0 
'",} 

est est est 
Salem 0 0 0 0 0 0 0 0 0 0 0 0 Somerset 3 0 0 3 0 0 3 0 0 3 0 0 Sussex 1 0 0 1 0 0 1 0 0 1 0 0 Union 4 0 1 est 3 est 0 0 3 est * 1 3 est 1 est 0 

Warren 1 0 0 1 0 0 1 0 0 1 0 0 

State 
\ 

Total 84 5 24 27 0 28 46 7 31 25 31 28 

* denotes Not Available • .; 
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Offense data is displayed in Table 31-4. Eighty-eight percent (73) were 
personal offenses (murder, manslaughter. rape, robbery assaults and 
kidnapPing). Property offenses, which included burgla~y and aut~ theft, repre
sented seven percent (six) and public order offenses four percent (three). 
Public order offenses included drug and liquor violatioas. 

Figure 31-1 provides a graph.i.c illustration of offenses associated with 
judicial waivers in New Jersey in 1978. The figure indicates that one percent 
of offenses were unknown, and among those which were reported, personal offenses 
accounted for the large majority of violations resulting in waiver, constituting 
87 percent of the total. Property, public order, and other general offenses 
made small contributions to the total of 84, by accounting for seven percent or 
less of all violations. 
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FIGURE 31-1. NEW JERSEY: PERCENTAGE OF JUDICIAL WAIVERS TO 
ADULT COURTS IN REPORTING COUNTIES (BY OFFENSE 
CATEGORY) IN 1978 

Offensesa 

Personal 87% 
Property 7% 
Public Order 4% 
Other General 1% 
Unknown 1% 

N = 84 

a. Violent offenses (murder/manslaughter, rape, robbery, and aggravated 
assault) represent 79 percent of all offenses in the state. 
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Table 31-5 represents the judgments of youth waived to adult courts. Based 
on the available data for 56 youth, 77 percent (43) were found guilty. 'One 
county reported referral back to juvenile court; and two cases were dismissed. 

TABLE 31-5. NEW JERSEY: JUDICIAL WAIVERS TO ADULT COURTS 
IN REPORTING COUNTIES (BY COUNTY AND BY 
JUDGMENTS) IN 1978 

Judgments 
Referred 

Total Not to Juve-
Cou'nty Waivers Guilty Dismissed nile Court Guilty Othera Unknown 

Atlantic 1 0 0 0 1 0 0 
Burlington 2 0 0 0 2 0 0 
Camden 9 0 0 0 9 0 0 
Cape May 1 0 0 0 1 0 0 
Cumberland 1 * * * * * 1 

Essex 27 * * * * * 27 
Gloucester 1 0 0 0 0 1 0 
Hudson 8 0 0 1 4 3 0 
Mercer 1 0 0 0 0 1 0 
Middlesex 2 0 0 0 1 1 0 

Monmouth 2 0 0 0 2 0 0 
Morris 5 0 1 0 4 0 0 
Passaic 15 0 1 est 0 13 est 1 est 0 
Somerset 3 0 0 0 2 1 0 
Sussex 1 0 0 0 1 0 0 

Union 4 0 0 0 2 est 2 est 0 
Warren 1 0 0 0 1 0 0 

State 
Total 84 0 2 1 43 10 28 

* denotes Not Ava:Uable. 

a. Pending and held open cases. 

Table 31-6 shows the sentences of convicted youth. Of the 29 known cases, 
26 (90 percent) were sentenced to incarceration, one to jail, and the remainder 
to state adult corrections facilities. Three (ten percent) received probation. 
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TABLE 31-6. NEIJ JERSI-;Y: SEN"ENCES REPORTED FOR CONVICTIONS 
ARISING FRON JUIJ!CIAL IJAIVERS TO ADULT COURTS IN 
REPORTING COUNTIES (BY COUNTY AND SENTENCE TYPE) 
IN 1978 

Sentence TYees 
State State Juve-

Adult Cor-' nile Cor-
Total rections rections 

County Convictions Fined Probation Jail Facilities Faci 11 ties Other Unknown 

Atlantic I 0 '0 0 I 0 0 0 

Burlington 2 * * I * * 1 

Camden 9 0 0 0 9 0 0 0 

Cape Hay I 0 0 1 0 0 0 0 

Hudson 4 0 I 0 3 0 0 0 

Niddlesex 1 0 0 0 I 0 0 0 

flonmouth 2 0 0 0 2 0 0 0 

Norris 4 0 2 0 2 0 0 0 
Passaic 13 * * * * * * 13 

Somerset 2 0 0 0 2 0 0 0 

Sussex I 0 0 0 0 0 0 
Union 2 0 0 0 2 est 0 0 0 
!Iarren 0 0 0 I 0 0 0 

State 
Total 43 0 25 0 0 14 

* denotes Not Available. 

Table 31-7 displays the sentence durations of youth sentenced to incar
ceration. Of the 14 known cases, 36 percent (five) receiv~d maximum sentences 
of over ten years. One youth received a life sentence. F~fty percent (seven) 
received indeterminate sentences. One youth received a maximum sentence of over 
five to ten years, and one received one year or less. 

TABLE 31-7. 

One 

NEIl JERSEY: LENGTH OF CONI'INEtiENT REPORTED FOR 
SENTENCES ARISING FRON JUDICIAL IJAIVERS TO ADULT 
COURTS IN REPORTING COUNTIES (BY COUNTY AND NAXU1Ul'1 
SENTENCE) IN 1978 

Sentence Naximums 

County 

Total Year One+ to 3+ to 5+ to Over Indeter-
Confinements or Less 3 Years 5 Years 10 Years 10 Years minate Life Death Unknown 

Atlantic 
Burlington 
Camden 
Cape Hay 
Hudson 

fliddlesex 
Monmouth 
Horris 
Somerset 
Sussex 

Union 
Warren 

State 
Total 

I 
I 
9 
1 
3 

1 
2 
2 
2 
1 

2 
1 

26 

* denotes Not Available. 

0 
0 

* 
I 
0 

* 
0 

* 
0 
0 

0 
0 

0 
0 

* 
0 
0 

* 
0 

* 
0 
0 

0 
0 

0 

0 0 
0 0 

* * 
0 0 
0 1 

* * 
0 0 

* * 
0 0 
0 0 

0 0 
0 0 

0 
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* * * * 9 

0 0 0 0 0 

I 1 0 0 0 

* * * * 1 
0 0 0 0 

* * * 2 
0 2 0 0 0 

0 1 0 0 0 

0 2 est 0 0 0 

I 0 0 0 0 
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Table 31-8 provides a summary of some of the preceding tables on judicial 
waiver. The table indicates that all 84 waivers occurring in the state in 1978 
were selected for Phase II investigation. Judgment information was available on 
56 of these waivers, and 43 of them, or 82 percent, resulted in conviction. 
Confinement information was available on 29 of these 43 convictions, 26 of which 
resulted in incarceration. 

TABLE 31-8. NEW JERSEY: SUNMARY OF TABLES 
(BY LEGAL MECHANISM) 

Total Referrals to Adult Courts in 1978 
(Table 31-1) 

Total Referrals Selected for Phase II 
(Table 31-3) 

Total Referrals Resulting in Convictions 
(Table 31-6) 

Total Convictions Resulting in Sentences 
of Confinement (Table 31-7) 

Judicial Waiver 

84 

84 

43 

26 

In summary, 87 percent of the 84 youth judicially waived in 1978 were 
males, and 55 percent of these youth belonged to minority groups. Forty-eight 
percent were 17 years old, and only nine percent were under 16 years old. 
Eighty-seven percent of the youth waived were charged with offenses against per
sons. Seventy-seven percent of known judgments resulted in conviction, and 
where confinement data were available, 90 percent of the convicted youth were 
incarcerated subsequent to trial in adult courts. 

FOOTNOTES 

1. State Referendum, November 7, 1978, which amended the New Jersey 
Constitution, Article XI, Section 6, effective December 7, 1978. 

2. New Jersey Statutes Annotated, Section 2A:4-43(a). See also State v. 
Van Buren, 15 A.2d 649; 29 N.J. 548 (1959). 

3. New Jersey Statutes Annotated, Section 2A:4-48. 
4. New Jersey Statutes Annotated, Section 2A:4-47. 
5. New Jersey Statutes Annotated, Section 2A:4-49. 
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6. New Jersey Statutes Annotated, Section 2A:4-44. 
7. Kent v. United States, 383 U.S. 541 (1966). 
8. state v. Van Buren, 15 A.2d 649; 29 N.J. 548 (1959). 
9. Goodlet v. Goodman, 169 A.2d 140; 34 N.J. 565 (1961). 

10. State v. Tuddles, 185 A.2d 284; 38 N.J. 565 (1962). 
11. State v. Loray, 215 A.2d 539; 46 N.J. 179 (1965). 
12. state v. Lueder, 376 A.2d 1169; 74 N.J. 179 (1977). 
13. Application of Smigelski, 154 A.2d. 1; 30 N.J. 513 (1959). 
14. State v. Smith, 161 A.2d 520; 32 N.J. 501 (1960)'A 
15. New Jersey Statutes Annotated, Section 30:4-147. 
16. New Jersey Statutes Annotated, Section 2A: 4-61(h). 
17. New Jersey Statutes Annotated, Section 30:4-157.1. 
18. New Jersey Statutes Annotated, Section 30:4-85. 
19. New Jersey Statutes Annotated, Sections 30:4-84 and 30:1-7. 
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METHODOLOGY 

Due to the uniqueness of the New York system, the mid-year changes in the 
law, and the availability of data, the Academy sought information on youth in 
adult courts differently than in other states. Phase I frequency data on 13, 
14, and 15 year olds tried as adults for excluded offenses in New York were pro
video by the state Division of Criminal Justice Services. These data were 
limited to the four-month time period that the law was in effect in 1978 and 
primarily to the five counties which cOllprise New York City. Some Phase II data 
on offense and disposition were available from this same source on the New York 
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City cases only. The New York City Criminal Justice Agency provided some age, 
sex, and race statistics for the first three months of the law's enactment. 

In New York, 16 and 17 year olds are criminally responsible as adults. 
Therefore, they are always tried in adult courts for all criminal offenses. 
Data, however, were not retrievable from the local courts in a way that would 
permit isolating these two age groups. The next best available information was 
arrest data, which were also provided by the state's Division of Criminal 
Justice Services. The Academy did not conduct the usual Phase II survey of the 
most populous ten percent of the counties or the counties for which five or 
arrests of 16 and 17 years olds had been reported. Instead, Phase II data 

more 
on 
The age, sex, and offense, by county, were provided by the state data source. 

Academy did not attempt to verify this information with local sources, due to 
the difficulty in isolating this age group from other adult offenders. 

New York was chosen as the case study from federal administrative region 2. 
It is the nation's second most populous state and contains a mix of urban and 
rural counties. Hore important, New York was chosen for the uniqueness of its 
juvenile justice system. It is one of only four states in America where the 
minimum age of initial criminal court jurisdiction is 16 and one of only four 
states having no provision for judicial waiver of cases from family (juvenile) 
to adult courts in 1978. 

New York is also un~que because of its highly publicized juvenile justice 
legislation over the last few years. The first of these was the Juvenile 
Justice Reform Act of 1976. It authorized minimum periods of secure and resi
dential confinement for youth convicted in family courts of serious felonies. 
This was followed by two major pieces of legislation--the Omnibus Crime Bill of 
1978 and its amendments in 1979. These two acts established a class of 13 to 15 
year juveniles to be tried in adult courts for excluded serious offenses. These 
juvenile offenders may be removed to family courts at any time in the pro
ceedings until final sentence is pronounced, constituting a "reverse waiver" 
mechanism. The 1978 act and its 1979 amendments are also significant in that 
they were viewed as possible models for legislation in other states, most 
notably Nassachusetts, Connecticut and Vermont. 

Finally, New York is of interest as a case study state due to its family 
court system. Placing jurisdiction over so many juveniles accused of criminal 
offenses in its adult court system is in marked contrast to the national pattern 
of juvenile courts serving as the dominant court for delinquency charges against 
anyone under the age of 18. New York's Family Courts, therefore, have smaller 
jurisdictional responsibilities for delinquents than are found elsewhere, and 
quantitatively smaller caseloads than they would have if their jurisdiction 
extended to the typical age of 18. 

In November 1979, staff from the Academy conducted in-depth interviews with 
32 persons active in the New York justice system. The sites selected for the 
interviews included the state capital (Albany), the state's largest city 
(New York City), a representative county (Erie), and a rural county (Warren). 
Warren County is also of interest in that it was one of three communities then 
receiving state agency-administered juvenile intake and probation services. In 
adrlition, a few key respondents were interviewed in Syracuse (Onondaga County). 
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Background information on statutory provisions, courts, and corrections organi
zation were also compiled. This research served as a basis for the questions 
asked and the information presented in this case study report. 

I~terviews were conducted with family court judges, criminal and county 
court Judges, supreme court judges, district attorneys, county attorneys, law 
guardians and legal aid attorneys, state juvenile and adult corrections person
nel, citizen advocates, legislative staff researchers, and other state and local 
people concerned about trying ju~eniles as adults. The questions concerned 
their perceptions of the effects of particular mechanisms for trying youth under 
18 years of age as adults, how the system actually works, what changes could be 
foreseen or recommended, and what an ideal system might look like. 

HISTORY OF STATUTES RELATING TO 
JURISDICTION AND TRANSFER 

In New York, there are, at present, two ways in which youth may be tried in 
adu:t cou:ts: The f~rst legal mechanism, designated in this report as an age
of-Jurisd1ct10n prov1sion, results from state laws which automatically impose 
criminal responsibility on all persons age 16 and older. Therefore, all 16 and 
17 year old youth are automatically referred to adult criminal courts for trial. 
While the age of jurisdiction in New York is lower than ~'6 other states in the 
country, it has been the law in this state since the passage of the original 
children's court act in 1922. 

The second legal mechanism, defined herein as an excluded offense provi
sion, resulted from 1978 legislation which caused the automatic referral of all 
13, 14, and 15 year aIds charged with statutorily specified crimes to adult 
courts. 

New York's juvenile justice system came into being in 1922 with the enact
ment of the Children's Court Act. The act conferred upon the children's court 
ip each county exclusive original jurisdiction ~ver all cases involving children 
who were under the age of 16 years and charged with an act of delinquency or any 
violation of law.1 

In 1930, the statutes were renumbered and the category of delinquent child 
was enlarged to include those children who were habitually disobedient, truant, 
had run away, or who had committed other minor status offenses. 2 In the 1962 
revision, "persons in need of supervision" (PINS) were distinguished from juve
nile delinquents for the first time in New York's history. The former class was 
defined to include violators of the education act, as well as habitually disobe
dient children beyond the control of their parents or guardians. 3 At that time, 
the statutes were again renumbered and remain part of the current code. Section 
713 gives family courts exclusive jurisdiction, as defined in Section 115, over 
all PINS and delinquents (up to age 16, except for excluded juvenile offenses 
mentioned ab ove) . ' 
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New York has excluded certain offenses from family court jurisdiction 
almost continually since 1922. The original act excluded children of any age 
who were charged wlth offenses punishable by death or life imprisonment from the 
jurisdiction of the children's court. 4 However, in 1948, the statute was 
changed so that only children who were 15 years of age and charged with one of 
these offenses would be automatically processed as adults. 5 The statute man
dated that family courts were to have no jurisdiction over these offenders, 
unless they were returned from the adult courts pursuant to the former Code of 
Criminal Procedure. The section provided that 15 year olds (the age at the time 
of their offense) could be recommended for removal to family court by district 
attorneys. If removal was requested, the criminal courts could order mental and 
physical examinations and conduct a questioning of the defendant. If, after 
examination and questioning, the best interest of the state, and the welfare of 
the defendant would be served, it could order removal to family court and 
dismiss the r.riminal indictment. 6 

New York had no class of excluded offenders during the period 1967 to 1978. 
Section 715, which provided for adult treatment of those who committed crimes 
punishable by death or life imprisonment, as detailed above, was repealed in 
1967.7 The broadening in 1962 of the definition of "juvenile delinquent" to 
include all persons over seven and less than 16 years of age who committed any 
act which if done by an adult would constitute a crime was in effect at this 
time. 8 

The problem of how to handle serious juvenile offenders has been central to 
juvenile justice legislation for many years. In 1975, after much public contro
versy, a Governor's Panel on Juvenile Violence was organized, to study the 
problem of juvenile violence and to develop recommendations for appropriate 
executive and legislative action. Frequent reports in the news media emphasized 
that violent crime, particularly serious acts by juveniles, were increasing at 
an alarming rate. The climate for the state was set by the conditions in New 
York City. Governor Carey, in forming the panel, emphasized that "there will be 
no higher priority in this administration than to restore a sense of security, 
of justice and order in every corner of the state." In directing the panel to 
examine the strengths and weaknesses of the juvenile justice system, he asked 
that there be a balance between the need for "th€ protection of society and the 
rights of juveniles." The panel concluded that: 

In confronting the task of developing recommendations that 
can assure greater protection for the community against 
violent acts by juveniles 14 and 15 years of age, the panel 
agreed that nothing would be gai11ed and much would be lost 
by legislation that transferred or waived such young 
children to the overburdened criminal justice system in 
which all the worst defects of the juvenile justice system 
are exaggerated. 9 

The major recommendation resulting from the panel was a reaffirmation of 
juvenile jurisdiction within the family court. At the same time, the panel 
recommended that there be secure confinement for 14 and 15 year aIds who commit 
serious and violent acts against persons and who are found to be a danger to 
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others or themselves. Emphasis was also placed on services to be provided to 
the juveniles. 

The bill which resulted from the report had full hearing, with provisions 
considered for judicial waiver and lowering the age of family court jurisdic
tion. In 1976, the legislature, following the recommendations of the panel, 
passed a bill retaining original jurisdiction in the family court, but mandating 
minimum periods of secure and residential confinement for certain juveniles 
guilty of certain designated felonies. 1 0 The term "designated felonies" came to 
be used as a means of describing these acts of delinquency which carry with them 
mandated periods of incarceration. Under the designated felony provisions 13 up 
to 16 year olds charged in family courts with anyone of 14 serious crimes, 
would be subject, if adjudicated delinquent, to determinate confinement. 
Similar jeopardy was attached to any juvenile above the age of seven who had 
been adjudicated delinquent tlvice previously for prior felonies. 

The courts need not order restrictive placements, except where complain
tants over 62 years of age have incurred serious physical injury. However, 
juveniles found to need such placements must be placed for an initial period of 
five years (the first 12 months of which must be in a secure facility and the 
second 12 months in a residential facility) if the offense charged was a Class A 
designated felony. The remaining period is left to the discretion of the 
Division for Youth. For all other designated felonies, the restrictive place
ment must be for three years, with six to 12 months in a secure facility. 
Confinement may be ordered by the courts for periods beyond the mandated initial 
confinement, by granting motions requesting such extensions filed by interested 
parties. 

Under the 1976 Juvenile Justice Reform Act, youth tried and adjudicated in 
family courts are to be placed in a Division for Youth restrictive placement. 
There was no option of administrative transfer to the adult Department of 
Correctional Services. 

The 1978 Omnibus Crime Bill marked a return in New York to the use of 
excluded offense provisions for serious juvenile offenders. 11 It lowered the 
age of criminal responsibility for murder to 13 and to 14 for an enumerated 
class of serious felonies. To distinguish them from designated felony cases in 
family courts, these youth became colloquially known a.s juvenile offenders, and 
are referred to as such in this report. 

The major consequence of the juvenile offender provision is that these 
youth convicted by criminal courts face the possibility of longer confinement 
than they would under the family court dispositional limitations. The 1978 act 
provides that 13, 14, or 15 year old youth who are referred to adult courts may 
be transferred to family courts at any time up to final sente,cing. Thus, a 
"reverse waiver" situation exists which, when exercised, usually results in 
youth originally charged as juvenile offenders being tried under designated 
felony provisions in family court. 

The 1979 amendments to the juvenile offender provision limited the power of 
the lower-level trial courts to remove cases to family courts. Discretion as to 
the appropriate forum now rests, for the most part, with the district attorneys. 
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If there is reasonable cause to believe that the juvenile committed a crime for 
which he is criminally responsible, the lower-level trial court may now only 
remove juvenile offenders in the interest of justice and at the request of the 
district attorney. If the district attorney requests removal, the co~n~y or 
supreme court must grant the motion, if it finds that the interests ot Justice 
would be served. There are different factors to be considered if the charge is 
second degree murder or an armed felony. 

A final part of this complicated array of prior and current legislation is 
known as the Youthful Offender Act. 12 This is actually a sentencing provision 
available to adult courts. Prior to the 1979 amendments, it was applicable to 
certain 16 through 19 year old criminal defendants. To be eligible, defendants 

must: 

• 
• 
• 
• 

Be convicted of any crime exept very serious felonies; 

Have no previous felony conviction and sentence; 

Have no previous youthful offender felony adjudication; and 

Have no previous juvenile delinquency finding based on a 
designated felony. This final condition is somewhat revolu-
tionary, in that it guarantees that a youthful defendant's 
delinquency record in family court will be introduced into the 
sentencing procedure in criminal court. 

If the adult court finds the youth eligible, the conviction will be vacated 
replaced with a youthful offender finding. In other wor?,s, yo~thful offenders 
in New York are not convicted of their crimes--they are found to have com
mitted them. If the court does not so find, defendants will be sentenced under 

normal sentencing provisions. 

In 1979 the "youthful offender" provisions were extended to "juvenile 
offenders." ' This was intended to correct an inequity that could result, wherein 
a 15 year old juvenile offender might otherwise receive a harsher sentence than 
a 16 year old "adult" would receivE'. when treated as a youthful offender. The 
1979 amendments made it clear that 14 and 15 years old juvenile offenders were 
eligible for youthful offender treatment. Thirteen year old defendants (who can 
only be charged with murder in adult courts) remain ineligible for treatment as 

youthful offenders. 

Youthful offenders whose convictions were based on charges other than felo
nies must receive a determinate sentence of no more than one year. In addition, 
there are numerous dispositional options available. Youthful offender findings 
based on felony charges may result in an indeterminate sentence of no more than 
four years and may result in straight probation, conditional or unconditional 
discharge, fines, etc. Host youthful offenders receive probation. Felony nar
cotic addicts are not eligible for conditional or unconditional discharge. 

The Children's Court Act of 1922 failed to provide a maximum age limit on 
the court's power to retain jurisdiction over delinquents. The 1930 act did 
specify however that children's court jurisdiction, once obtained, would ter-
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minate upon the juvenile's 21st birthday.13 This was the status of the law 
until 1962, when the code underwent a substantial revision. 

The 1962 statute, although substantially amended in 1974 and in 1976, still 
contains many of the substantive provisions which were present when it was 
enacted. In particular, it still provides for family court jurisdiction up to 
the child's 18th birthday or up to the age of 21 years with the child's 
consent .14 

A subsection of the 1962 commitment provision provided for mandatory com
mitment of children who committed Class A or B felonies when 15 years or older 
to a rec.eption center or to a state institution. 1S The provision also allowed 
the committing court to make further orders as to the child's placement, but 
limited the period of commitment to three years. The legislative committee~s 
report indicates that the intent of the legislature was to fix the maximum dura
tion of an order of commitment at three years. Orders made by the court after 
an initial order of probation were not to expand the length of jurisdiction of 
the court. 

The commitment section was repealed in 1976. Section 7S3-A, which provided 
for t3e restrictive placement of juveniles who committed designated felonies, 
was enacted that year. It allowed for extension of placement upon the expira
tion of the initial period of placement in one-year increments up to the age of 
21 years. If the court determined that restrictive placement was not necessary, 
then the order of disposition was pursuant to delinquency disposition. 16 

Case Law Summary 

The New York Court of Appeals has decided, in the last 30 years, one major 
case involving transfer issues, as these terms have been defined in this study. 
The court has, however, rendered several opinions concerning the youthful 
offender provision. 

New York's prior youthful offender statute required that, after an eligible 
candidate was either indicted or proceeded against by an information, the grand 
jury, district attorney, or court could recommend the defendant for youthful 
offender treatment. Once the court approved the recommendation, an investiga
tion was mandatory. After the completion of the investigation, and with the 
court's approval, the indictment or information was sealed and the youthful 
offender adjudication process was begun by the issuance of a youthful offender 
information. This information alleged the same facts as did the indictment or 
criminal information. Ultimately~ the offender was sentenced under the youthful 
offender provision. 

The Court of Appeals, in People v. Sykes, held that, although the lower 
court is not required to make formal findings of fact in youthful offender 
cases, the court must specify which culpable acts support its determination when 
the defendant is charged with several distinct offenses. 17 Four months later, 
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in People v. Michael 0., the court held that the trial court did not abuse its 
discretion in refusing to permit disclosure of the pre-sentence reports.1~ 
Further, in People v. Vidal, it was held that youthful offenders were subJect to 
cross-examination concerning the underlying act. 19 Finally, in People v. 
Michael A. C., the court of appeals held that the statutory provisions, which 
compelled a defendant who was charged with a serious offense to consent to a 
non-jury trial in order'to be eligible for youthful offender treatment, were 
unconstitutional. 20 

In People v. Cook, the court held that, although the prosectution may 
attempt to impeach a defendant by cross-examining him on the underlying criminal 
act, a previous youthful offender adjudication may not be shown to affect the 

, , 'I ' t' n 21 defendant's credibility, since it did not constltute a crlmlna convlc 10 • 

The court, in People v. Gina M. H., reversed the conviction~ which was based 
upon a guilty plea, because the trial judge incorrect~y ad~lsed .. the ~efen~an~ 
that a youthful offender conviction would not result J.n a scar or ,blemlsh on 
her record.22 That same year, in People v. Drummond, the court requlred that 
the eligibility determination be based on the adjudication, not merely the 
arrest charge. 23 

The major transfer case was Matter of Vega v. Bell. In this case, the 
court of appeals held the juvenile offender provisions to be constitutional and 
a hearing is not required prior to the court removing or denying the removal of 
juveniles to family courts. 24 

A designated felony case was also heard in 1979, challenging the provision 
by which a juvenile adjudicated delinquent for a designated felony, must be 
given a restrictive placement if the complainant is over,62 y~ars of age and 
incurred serious physical injury. The court of appeals ln thlS case of Matter 
of Quinton A. ruled the provision constitutional. 25 

Juvenile Court Dis~ositional Options 

New York's family courts have a wide range of state and local services 
available to them. However, none of them are operated directly by the courts 
and they are not uniformly available in every county. The former, condition 
exists because of a legislative decision in the early 1970s to unlfy all county 
judges into a state court system. One repercussion of this decision was for the 
courts to divest themselves of such service responsibilities as probation or 
detention. These services are now part of either local or state executive
branch agencies. 

The Division for Youth (DFY), established in 1960 as a successor agency to 
the New York State Youth Commission, is responsible for establishing regulations 
for secure and non-secure detention facilities and for reimbursing counties for 
half the cost of detention care. The operation of detention remains a local 
responsibility. Under state law, counties may be reimbursed for secure detention 
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facilities only after non-secure detention has been provided. The result is 
that few rural or medium sized counties have secure detention facilities. 

In New York City, both secure and nonseeure detention is operated by the 
Department of Juvenile Justice (DJJ), a department of city government. It can 
provide placements directly or contract with public and private agencies for 
such services. Spofford is the secure detention facility for New York City. 
·jJuvenile offenders" who are detained awaiting trial in adult courts are also 
placed there. 

Family courts in New York may make the following dispositions in 
delinquency cases: 

1. Suspend judgment and order restitution or public service. 

2. Place the juvenile on probation. 

3. Place the juvenile in its own home or in the custody of a 
suitable relative or other suitable private person, the 
Commissioner of Social Services or the Division for Youth. 

4. When the juvenile is found to have committed a designated felony, 
place the juvenile under a restrictive placement. 

5. Place the juvenile with the Division for Youth for temporary 
transfer to the custody of either the Commissioner of Mental 
Health or Commissioner of Mental Retardation and Developmental 
Disabilities for Admission to the appropriate facility. 

Each type of disposition has statutorily defined procedures and lengths of 
placement. For detailed information see Sections 753-760 of the Family Court 
Act. 

The state Division for Youth operates programs, training schools, and 
secure centers. Six secure facilities provide placement for the juvenile offen
ders incarcerated by the criminal courts and for, the delinquents and designated 
felons committed to it by the family courts. 

PROCEDURES FOR TRYING YOUTH 
AS ADULTS IN 1978 

Court Organization 

In New York, the supreme courts are the highest courts of general jurisdic
tion. (The highest court in the state is the Court of Appeals, which 
corresponds to the supreme court designation in most other states.) Supreme 
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courts are established in 62 New York locations: 57 counties and the five 
boroughs (counties) consolidated into New York City. County courts have con
current criminal jurisdiction with supreme courts and are located in every 
county outside of New York City. 

The New York City Criminal Court has original jurisdiction over preliminary 
hearings in felony cases and is a trial court for traffic and misdemeanor offen
ses. This court has branches in all five boroughs (counties) of New York City. 
Felony trials, including all of the juvenile offender crimes and charges against 
16 and 17 year old "adults," are heard in the supreme court in New York City. 

Minor criminal matters outside New York City are heard in district, munici
pal, town, or village courts. 

Each of New York's counties (including New York City, a five-county 
consolidation) has a family court where juvenile delinquency cases are heard. 
Many family court judges serve as county court judges as well. Thus, they may 
preside over juvenile offender hearings, sitting as county court judges, and 
subsequently preside over family court hearings on the same cases, if removed to 
family court. Family courts in New York will hereafter be referred to as juve
nile courts. 

An overview of New York's court jurisdiction over juveniles appears below. 

NEW YORK: COURT JURISDICTION OVER JUVENILES IN 1978 

General 
Juvenile Jurisdiction 

Family Courts 

Jurisdiction over 
Transferred Juvenilesa 

County Courts 
Supreme Courts 
New York City Criminal 

Courts 

Juvenile Trafficb 

Family Courts 

a. Due to the lower age of jurisdiction in New York, 16 and 17 year olds 
are routinely handled as adults. Terminology reflects standardized format of 
report. 

b. Traffic violations by 16 and 17 year olds are routinely handled as 
adult cases, due to the lower age of jurisdiction in New York • 
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Transfer Process 

The initial age of juvenile court jurisdiction in New York extends to 16 
years of age, in cases involving acts that would be crimes if committed by 
adults. 26 Certain crimes enumerated below, when committed by 13, 14 and 15 
year ~lds are excluded offenses, but may be removed to juvenile courts from 
adult courts. Therefore, two legal mechanisms exist in New York for trying per
sons under the age of 18 as adults--through excluded offenses and lower age of 
criminal jurisdiction provisions. It is notable that New York has traditionally 
been among the few states having no mechanism for the judicial waiver of juven
iles to adult courts. 

Excluded Offenses 

Thirteen year old youth who are charged with murder in the second degree 
must be charged in criminal courts. 

Fourteen and fifteen year old youth who are charged with the following 
crimes must also be charged in adult courts: 

• Murder, second degree • Robbery, first or second • Kidnapping, first degree degree 
• Manslaughter, first degree • Burglary, first or second • Arson, first or second degree degree 
• Assault, first degree • Attempt to commit kidnapping • Rape, first degree • Attempt to commit murder27 
• Sodomy, first degree 

At any time in the process of grand jury investigation or trial, including 
the period beyond conviction but before sentencing, criminal courts may remove 
such cases to the juvenile courts. If this event takes place, these juvenile 
offenders become subject to laws pertaining to juvenile delinquency, and are 
normally tried under designated felony provisions, with regard to juvenile court 
dispositions. 

Figure 33-1 describes the process that occurs when a 13, 14, or 15 year old 
is arrested and referred to adult court as a juvenile offender. It reflects the 
legislative intent to permit transfers to juvenile courts even after a finding 
of gui It. 

, 

FIGURE 33-1. NEW YORK: PROCEDURES FOR THE REFERRAL 
OF JUVENILE OFFENDERS a 

ARREST 

L 1 \ 
Youth held for arraignment Youth taken di rectly Youth released to parentj 
as juvenile offender. to FamilY Court. Family Court date set. 

I 

ARRAJNMENT 

_I 1 \ 
Complaint proceeds to grand jury if: Complaint dismissed if there is no Action removed to Family court if 
(1) t"\ere: is reasonable cause to reasonable cause to believe the there is no reasonable cause to 
believe that the juvenile committed a juvenile committed any criminal believe tha t the juvenile committed a 
cr~ne for which a person und.r 16 is 
criminally responsible or (2) the 
juvenile waives hearing upon felony 
complaint. 
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I 
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Indictments as 
Juvenile Offender. 

Removal to Family Court after 
arraignment upon an indictment or 
motion of court or of any party, 
in the interests of justice, or 
with the consent of the district 
attorney if the Indictment 
charges certain felonies and 
mitigating factors are present. 

act. crime for which a person under 16 is 
criminally responsible, but there is 
reasonable cause to believe he/she is 
a delinquent. 

Action removed to Family Court, at request of the dis trict 
attorney, if consideration of statutory criteria indicates 
removal is in the interest of justice. If the complaint 
alleges specified felonies, certain mitigating factors must 
be found. If an undetermined complaint is pending and a 
hearing has not been waived or begun, the youth may move to 
remove the action to Family Court. 

t 
GRAND JURY 

1 
'" 

Removal to Family court if the grand jury: (l) has 
no authority to indict for the crime it believes 
may have occu rred, (2) does not bring an indict-
ment, (3) finds the evidence legally sufficient to 
find the juvenile committed the act, and (4) finds 
competent, admissible evidence providing reasonable 
cause to bel1e\'e the juvenile committed the act. 

T 
~ 1 

Finding of 
1 

Guilty verdict. 1 
innocence. 

I 
~ 

I I 
Removal to Family Court if con-

Sentenc,e. viction not for second degree 
murder and the district attorney 
consents to removal, verdict set 
aside. 

Removal to Family Court if 
gui Ity verdict is not as 
charged, but for an act 
f or which a youth cannot 
be criminally responsible 
because of age. 

S rc' /lartin Roysher and Per.er Edelman, "Treating Juveniles as Adults in tlew York: What Does It ,lean and How Is 
[ W ak'i ~u" ei , Hall et al Ha or Issues in Juvenile Justice Information and Training: Readings in Public Policy tor ng., n , • • , 
(Columbus, Oil: Academy for Contemporary Problems, ,p. • 
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Lower Age of Crlminal Jurisdiction 

The age of jurisdiction for criminal responsibility in New York is 16 years 
of age. There are no circumstances under which 16 and 17 year old youth may be 
tried in juvenile courts for criminal offenses. The age of criminal'respon
sibility used in New York does not apply to other legal situations, such as 
contracts, torts, age of majority or even other types of cases in juvenile 
courts. 

Role of the Prosecutors 

The prosecutorial role in the process of trying youth under 16 years of age 
as adults in New York is comparatively broad, most notably in terms of decisions 
to remove cases to juvenile courts. The state district attorneys represent the 
state in county courts, supreme ,courts, and New York City Criminal Court. 
County attorneys (corporation counsel in New York City) represent the interests 
of the state in civil matters, including juvenile court hearings. Their 
involvement in juvenile courts is very different from the function of district 
attorneys in adult courts. Although proceedings in juvenile courts are adver
sary in nature, county attorneys are generally more interested in achieving an 
equitable solution in each case. Thus, the county attorney tends to view him
self as "a friend of the court," or as impartially assisting in the delivery of 
necessary services. In keeping with the philosophy of the juvenile courts, the 
county attorneys act in a more informal manner, with less demarcation of roles 
between prosecutor, law guardian, and probation officer. 

While the county attorney's office is usually separate from the office of 
the state district attorney, contracts are permitted between the two offices. 
This is for the purpose of using district attorneys to present petitions in 
juvenile delinquency proceedings when designated felonies are alleged. District 
attorneys also represent the state in juvenile offender cases in adult courts 
and generally continue to represent the state when cases are removed to juvenile 
courts. 

Defender Services 

The Family Court Act provides that "minors who are the subject of family 
court proceedings must be represented by counsel of their own choosing or by law 
guardians to protect their interests and to help them express their wishes to 
the court. "28 The act requires appointment of a law guardian where independent 
legal representation is not available. In New York, legal aid societies fre
quently act as law guardians for their counties. In snaller counties appointed 
counsel may serve this function. Juvenile offenders are represented in county, 
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criminal, supreme courts and juvenile courts by law guardians or by private 
counsel. 

Confinement Practices 

Detention Practices 

Sixteen and 17 year old adults in New York, awaiting trial may be detained 
in any facility used for adult offenders. The New York City Department of 
Corrections provides detention services for youth 16 years old' and above. 

Juvenile offenders may be housed in secure and non-secure facilities cer
tified by the state Division for Youth as a juvenile detention facility. Youth 
under 16 years of age cannot be detained in any prison, jail, lockup, or other 
place used for adults convicted of crime or under arrest and charged with crime 
unless the approval of the state Division for Youth is obtained for each 
youth. 29 

Sentencing Options 

Juvenile offenders found guilty in adult courts are subject to sentencing 
provisions which are separate from the normal juvenile and adult court sen
tencing structures. While the sentences are less than those imposed on adults 
for'the same crimes, the criminal courts must still impose sentences 
with specific minimum and maximum sentence lengths, to be served in secure 
facilities run by the Division for Youth (DFY). 

The state Department of Correctional Services (DOCS) operates adult correc
tional institutions and community prvgrams. Both 16 and 17 year old youth, when 
sentenced to confinement, are routinely sent to DOCS, generally to Elmira 
Correctional Facility. Elmira houses most of those offenders who are young or 
who are considered less sophisticated. 

While juvenile offenders cannot be sent to DOCS by criminal courts, they 
may end up there through a combination of administrative and judicial decisions. 
The DFY may request the criminal court to transfer a juvenile offender to an 
adult prison after his or her 16th birthday to serve the remainder of the senb

• 

tence. The court must grant a hearing and determine that juvenile treatment and 
services will not benefit the youth. When the juvenile offender reaches the age 
of 18, DFY may transfer the case to DOCS, without judicial approval. If the 
juvenile offender is still under DYF jurisdiction at age 21, the case must be 
transferred to DOCS.30 

Persons between the ages of 14 and 19, tried in adult courts as juvenile 
offenders or adults, may be sentenced as youthful offenders upon conviction. 
(See statutory history section.) Youthful offender sentences for felonies 
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include probation, m:lsdeneanor sentences, imprisonment to 60 days plus probation, 
and intermittent imprisonment. Sentences to imprisonment are for determinate 
sentences under youthful offender provisions. Usually youth sentenced as 
youthful offenders are placed at Elmira Correctional facility. According to 
state sources, the most common sentence is probation under this sent~ncing 
option. 

The New York City Department of Corrections functions for the five boroughs 
(counties) in much the same way as the state department. It provides institu
tional services, however, for defendants charged with less serious crimes. In 
addition, it serves in a dual capacity as both a pretrial and a postsentence 
agency. Persons 16 years of age or older may be incarcerated in city facilities 
for detention, or as a result of sentences. 

STATE DATA SUMMARY 

Because of New York's lower age of criminal jurisdiction provision, data 
available describing juvenile offenders are much different than data available 
for 16 and 17 year old offender cases in other states. Data on 13, 14, and 15 
year olds excluded initially from juvenile court jurisdiction were provided by 
the Division of Criminal Justice Services. Arrest data, by county, on 16 and 17 
year olds were also obtained from the Division of Criminal Justice Services. 
Arrest is tantamount to court filing in New York according to respondents. 

Table 3>-1 reflects retrievable frequency data for both types of legal 
mechanisms. Excluded offenses were reported only for thE: five counties of New 
York City; however, reliable state and local sources estimated that 85 to 90 
percent of all juvenile offender crimes in the entire state occur in New York 
City. In addition) the data represent filings occurring during the last four 
months of 1978, the only time in which the excluded offense provisions were in 
effect during the base year. If only the estimated juvenile populations of the 
five counties are utilized, the rate 'of referrals, due to excluded offenses is 
4.641 cases per 10,000 youth. 

The Age of Jurisdiction column in Table 33-1 reflects arrests of 16 and 17 
year old youth during 1978, and each county's rate of arrest, per 10,000 esti
mated juvenile population. The five counties (boroughs) of New York City, 
with 36 percent of the state's juvenile population, accounted for 59 percent 
of the 16 and 17 year old arrests. 
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County 

Albany 
Allegany 
Bronx 
Broome 
Cattaraugus 

Cayugau 
Chautaqua 
Chemung 
Chenango 
Clinton 

Columbia 
Cortland 
Delaware 
Dutchess 
Erie 

Essex 
Franklin 
Fulton 
Genesee 
Greene 

Hamilton 
Herkimer 
Jefferson 
Kings 
Lewis 

Livingston 
Madison 
Monroe 
Montgomery 
Nassau 

New York 
Niagara 
Oneida 
Onondaga 
Ontario 

~ 
11 TABLE 33-1. NEW YORK: REFERRALS OF JUVENILES TO ADULT 
I' 

COURTS IN 1978 (BY COUNTY, RATE, AND LEGAL ~ 
t-1ECHANISMS) }j 

[ 
I' 
ik 

Juvenile Excluded Age of 
Population Offenses b Jurisdiction 

(Ages 8-17)a Cases RateC Cases Q Rate C 

46,314 * 1,457 314.592 
8,896 * 136 152.878 

237,757 102 4.290 11,062 465.265 
38,121 * 811 212.744 
15,847 * 516 325.614 

14,056 * 312 221. 969 
25,841 * 456 176.464 
18,524 * 435 234.830 

9,648 * 353 365.879 
15, 736 * 317 201.449 

9,661 * 277 286.720 
8,338 * 268 321. 420 
8,125 * 228 280.615 

41,597 * 869 208.909 
193,622 * 2,785 143.837 

6,668 * 220 329.934 
8,925 * 358 401.120 
9,685 * 287 296.334 

11,624 * 265 227.977 
6,204 * 212 341. 715 

846 * 35 413.711 
12,306 * 170 138.144 
17,654 * 436 246.970 

407,082 194 4.766 18,921 464.796 
5,058 * 41 81.060 

10,146 * 374 368.618 
12,224 * 383 313.318 

128,773 * 3,692 286.706 
8,866 * 153 172.569 

247,590 * 3,166 127.873 

150,041 117 7.798 20,596 1,372.691 
42,990 * 768 178.646 
47,528 * 725 152.542 , 87,211 * 2,018 231. 393 
16,222 * 345 212.674 
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TABLE 33-1 (Continued) 

Juvenile Excluded Age of 
Population Offenses b Jurisdiction County (Ages 8-1 7) a Cases RateC Cases a Rate C 

Orange 45,293 * 1,459 322.125 Orleans 7,420 * 150 202.156 Oswego 21,600 * 475 219.907 Otsego 8,910 * 160 179.574 Putnam 15,352 * 411 267.718 

Queens 258,762 90 3.478 7,596 293.552 Rensselaer 27,160 * 681 250.736 Richmond 60,450 14 2.316 1,070 177.006 Rockland 53,373 * 1,289 241.508 St. Lawrence 21,482 * 675 314.217 

Saratoga 28,930 * 829 286.554 Schenectady 25,536 * 623 243.969 Schoharie 5,100 * 125 245.098 Schuyler 3,471 * 111 319. 792 Seneca 5,684 * 250 439.831 

Steuben 18,888 * 502 265.777 Suffolk 265,412 * 4,255 160.317 Sullivan 9,924 * 373 375.856 Tioga 10,388 * 212 204.082 Tompkins 11,422 * 366 320.·434 

Ulster 27,471 * 692 251. 902 Warren 10,404 * 338 324.875 Washington 10,906 * 247 226.481 Wayne 16,837 * 497 295.183 Westchester 145,685 * 2,509 172.221 
Wyoming 7, t}43 * 104 139.729 Yates 4,002 * 149 372.314 

Total 3,057,031 517 est 1. 691 e 99,595 325.790 

* denotes Not Available. 

a. 
Juvenile 
National 

1978 population estimates were developed by the National Center for 
Justice using data from two sources: the 1970 national census and the 
Cancer Institute 1975 estimated aggregate census. 

b. This provision became effective September 1, 1978 and data represents 
the four month period in which it was in effect during 1978. 
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TABLE 33-1. (Continued) 

c. Rate per 10,000 juveniles eight to 17 years old (1978). 

d. Arrest data provided by the state Division of Criminal Justice 
Services. State sources estimated that the number of court filings approximates 
the number of arrests by about 100 percent. 

e. Rate calculated on entire state's estimated juvenile population. Only 
utilizing the estimated juvenile populations of the five counties comprising New 
York City, the rate is 4.641 per 10,000 in 1978. 

Excluded Offenses 

This section contains a series of tables and a brief discussion pertaining 
to the Phase II information gathered about youth referred to adult court during 
1978 through the state's excluded offenses mechanism. 

Demographic data (age, sex, and race) were only available from the New York 
City Criminal Justice Agency about New York City cases which were reported in 
the first three months of the mechanism's 1978 existence. All of the youth 
were, of course, 13 through 15 years of age. Ninety-two percent were male. The 
race data reflected 27 percent vhite; 73 percent were reported as minority group 
members. 

Data on the charges filed during 1978 against all 517 juvenile offenders 
reported in the Phase I frequency data are presented in Table 33-2. Personal 
offenses totaled 97 percent of the charges. Eighty percent (415) of all charges 
were for robbery. 
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TABLE 33-2. NEW YORK: JUVENILE REFERRALS TO ADULT COURTS DUE 
TO EXCLUDED OFFENSES IN THE COUNTIES OF NEW YORK 
CITY (BY COUNTY AND BY TYPE OF OFFENSE) IN 1978a 

OffensE)sb 
Murder! As- Aggra-
-Man- sault/ vated Other 

Total slaugh- Rob- Bat- As- Other Bur- Prop- Public Other 
County Referrals ter Rape bery tery sault Personal glary erty Order General 

Bronx 102 9 2 75 0 7 8 1 0 0 a 

~ 
Kings 194 8 3 164 0 7 9 2 a 0 I 
New York 117 5 4 94 0 7 3 4 0 0 0 

r!, Queens 90 3 1 70 0 6 6 2 0 0 2 
0 

Richmond 14 1 0 12 0 0 0 1 a 0 a 

State Phase 
II Total 517 26 10 415 0 27 26 10 0 0 3 

a. For September, 1978, through December 31, 1978. 
'~ --

b. Only most serious offense per individual listed. 

\ 

, 
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Figure 33-2 graphically displays the interrelationship of personal, pro
perty and public order offenses. Because New York's juvenile offender law is 
predicated upon offenses, not offenders, it can be seen that practically all 
such prosecutions are for violent crimes against the person. 

FIGURE 33-2. NEW YORK: PERCENTAGE OF JUVENILE REFERRALS TO 
ADULT COURTS DUE TO EXCLUDED OFFENSES IN THE 
COUNTIES OF NEW YORK CITY (BY OFFENSE CATEGORY) 
IN 1978a 

Offensesb 

Personal 97% 
Property 2% 
Other General 1% 
Public Order 0% 

N= 517 

a. For September 1, 1978, through December 31, 1978. 

b. Violent offenses (murder, manslaughter, rape, robbery, and aggravated 
assault) represent 92 percent of all offenses in the five counties which 
comprise New York City. 
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Table 33-3 reflects the dispositions for the excluded offense cases, 
reported in Table 33-2, for the five boroughs of New York City during the last 
f our months of 1978. Because the juvenile offender law was so new and different 
for the system to administer, the data reflects few cases that actually went to 
trial, resulting in findings of guilt or innocence. Du;ring the period of 
September 1, 1978 to December ll, 1978, the data show that about 59 percent of 
the referrals were handled through removal to juvenile courts, dismissals, and 
refusals by prosecutors to prosecute. Approximately 38 percent of the cases 
were still pending by the end of the year. 

County 

Bronx 
Kings 
New York 
Queens 
Richmond 

TABLE 33-3. NEW YORK: JUVENILE REFERRALS TO ADULT COURTS 
DUE TO EXCLUDED OFFENSES IN THE COUNTIES OF 
NEW YORK CITY (BY COUNTY AND BY JUDGMENTS IN 
ADULT COURTS) IN 1978a 

Jud~ents 
Referred 

Total Not to Juve-
Referrals Guilty Dismissed nile Court Guilty Other 

102 ° 29 38 ° 32 
194 ° 36 83 1 72 
11.7 ° 65 15 1 35 

90 ° 17 13 ° 54 
14 ° 1 6 0 6 

State Phase 
II Total 517 0 148b 15.5 2 199c 

a. For September 1, 1978, through December 31, 1978. 

Unknown 

3 
2 
1 
6 
1 

13 

b. Includes 97 cases that district attorneys' declined to prosecute and 51 
cases that were dismissed. 

c. Seventy-three cases were pending in criminal court, 49 were pending in 
the grand jury, and 77 had been indicted and were awaiting supreme court action. 

Additional excluded offense information was available from New York sources 
on the first eight months of 1979. Interestingly, the judgments or dispositions 
in early 1979 were relatively similar to the previous four months. Of 1,268 
excluded offense cases heard in New York City, 37 percent were removed to juve
nile courts, 28 percent were dismissed when district attorneys failed to prose
cute or when dismissed by the courts on other grounds, indictments were handed 
down in 20 percent, and 10 percent were pending. Only five percent of the cases 
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actually resulted in findings of guilt or innocence in the first two-thirds of 
1979. 

Returning to the 1978 data, T&ble 33-3 shows that two cases did result in 
convictions. Information on disposition was only available on one of them: the 
Juvenile offender was sentenced to a maximum term of ten years confinement. 

Supplemental data were also provided to the Academy by the state Division 
for Criminal Justice Services, relating to the arrests, indictments, and senten
ces or juvenile offenders during the first 28 months after the enactment of the 
1978 legislation. In its report, entitled Juvenile Offenders in New York State, 
September 1, 1978 - December 31,1980, the division points out that 3,738 youth 
~ere arrested during that period for the statutorily enumerated felonies which 
placed them under adult court jurisdiction. Over 85 percent of those arrests 
occurred within the five boroughs of New York ~ity. During the same period~ 
1,074 indictments were handed down by county grand juries. Again, over 80 per
cent occurred in New York City. Since monthly rates of arrests during this 28 
month period were relatively stable, it is safe to assume that many cases were 
either not referred to grand juries for one reason or another. Indeed, the 
report indicates that in New York City, there were 897 indictments, 1,069 remo
vals to juvenile courts, 412 dis,uiszals, and 406 cases in which prosecutors 
declined to prosecute. The remaining 424 cases were either pending or the out
comes were unknown. In other wor-ds, about one-f ourth of the cases were known to 
have resulted in indictments. Statewide data for the same period reflects 
guilty findings in 529 of the 1,074 indictments. 

These statistics, in some ways, reflect the general pattern of criminal 
justice processing in New York. According to the New York Select Committee on 
Crime, there were 570,358 reported serious felonies in New York City during 
1978. These included homicides, rapes, robberies, aggravated assaults, 
burglaries, larcenies, and auto thefts. During the same period, there were 
101,494 arrests for those crimes in the five boroughs. 

There were 10,540 indictments and 8,241 felony convictions, resulting in 
4,335 prison sentences, that is to say about 10 percent of the arrests result in 
indictments. When compared with juvenile offender arrest and indictment data, 
the rate of juvenile offender indictments are almost three times that of the 
general criminal population who are arrested for serious felonies. 

Lower Age of Criminal Jurisdiction 

This section contains a series of tables and a brief discussion pertaining 
to the Phase II information on 16 and 17 year old youth arrested and routinely 
subject to prosecution in adult courts due to the lower age of criminal juris
diction in New York in 1978. The arrest data is treated here as being tan
tamount to court referrals, based upon representations by state and local 
officials that pra.ctically all arrests result '.n court referrals. 
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Table 33-4 reflects age and sex data by county on all 16 and 17 year olds II 

I' arrested as adults resulting from New York's age of jurisdiction statute. Out :J of the approximate 100,000 arrests, slightly more offenders were 16 than 17. On 21 TABLE 33-4 (Continued) 
the other hand, almost nine out of ten of them for which sex was reported were 1')1 
male. 

,!';'1 

i1 Total A~e Sex 

! I 
County Arrests 16 17 Male Female Unknown 

; ·f 
i 1 Livingston 374 171 203 348 i 26 0 

TABLE 33-4. NEW YORK: YOUTH ARRESTS AS ADULTS DUE TO AGE ' I Madison 383 179 204 337 46 0 ,J 
OF JURISDICTION (BY COUNTY AND BY AGE AND SEX) 

i I Monroe 3,692 1,784 1,908 3,078 614 0 
IN 1978 Montgomery 153 64 89 127 26 0 

Nassau 3,166 1,609 1,557 2,713 453 0 
f 

Total Age Sex 'I New York 20,596 12, 988 7,608 18,763 1,833 0 I County Arrests 16 17 Male Female Unknown Niagara 768 364 404 640 128 0 

, I 
Oneida 725 332 393 642 83 0 
Onondaga 2,018 942 1,076 1,695 323 0 

Albany 1,457 742 715 1, i 88 269 0 1 Ontario 345 146 199 261 84 0 I 
Allegany 136 63 73 129 7 0 :1 
Bronx 11,062 5,516 5,546 10,031 1,031 0 II Orange 1,459 716 743 1,268 191 0 
Broome 811 366 445 716 95 0 Orleans 150 68 - 82 133 17 0 
Cattaraugus 516 209 307 451 65 0 : J Oswego 475 228 247 416 59 0 

! Otsego 160 62 98 138 22 0 1\ 
Cayuga 312 122 190 274 38 0 

il 
Putnam 411 169 242 342 69 0 

Chautauqua 456 205 251 393 63 0 
Chemung 435 220 215 375 60 0 Queens 7,596 3, 784 3,812 6,553 1,043 0 d Chenango 353 162 191 300 53 0 i\ 

Rensselaer 681 343 338 601 80 0 
Clinton 317 136 181 278 39 0 

P 
Richmond 1,070 543 527 969 101 0 
Rockland 1,289 571 718 1,074 215 0 I St. Columbia 277 137 140 239 38 0 I Lawrence 675 276 399 599 76 0 I Cortland 268 112 156 235 33 0 I 

Delaware 228 102 126 89 * 139 

I 
Saratoga 829 404 425 736 93 0 

Dutchess 869 429 440 731 138 0 Schenectady 623 316 307 503 120 0 
Erie 2,785 1,236 1,549 2,403 382 0 ! Schoharie 125 53 72 115 10 0 

I Schuyler 111 44 67 97 14 0 
Essex 220 91 129 201 19 0 

11 

Seneca 250 135 115 215 35 0 
Franklin 358 152 206 327 31 0 
Fulton 287 144 143 248 39 0 Steuben 502 239 263 448 54 0 
Genesee 265 100 165 235 30 0 I Suffolk 4,255 2,057 2,198 3,850 405 0 
Greene 212 84 128 197 15 0 I Sullivan 373 169 204 323 50 0 

r 
Tioga 212 88 124 172 40 0 

Hamilton 35 13 22 33 2 0 1f.:'.~' ; Tompkins 366 172 194 301 65 0 
f 

. , 
Herkimer 170 67 103 151 19 0 

! I Jefferson 436 167 269 384 52 0 Ulster 692 333 359 615 77 0 
Kings 18,921 9,535 9,386 16,730 2,191 0 

1\ 
Warren 338 137 201 297 41 0 

Lewis 41 16 25 39 2 0 Washington 247 116 131 197 50 0 t Wayne 497 248 249 417 , 1 80 0 
t;:!' Westchester 2,509 1,170 1,339 2,109 400 0 

~! 

1\ 
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County 

Wyoming 
Yates 

State Total 

TABLE 33-4 (Continued) 

Total A~e 
Arrests 16 17 

104 38 66 
149 79 70 

99,595 51,263 48,332 

Sex 
Male Female Unknown 

91 13 0 
135 14 0 

87,695 11, 761 139 

Table 33-5 gives a county breakdown for the charges in the age of jurisdic
tion arrests. Thirty-nine percent were "other general" offenses, including sta
tus and traffic offenses, and violations of local ordinances. While status 
offenses are referred by law enforcement agencies to juvenile courts, the arrest 
data nevertheless includes 16 and 17 year old youth who were arrested for such 
offenses. The offenses included in this category are specific to New York and 
many vary slightly from the offenses included in this category in other states. 
The second largest category (28 percent) were property offenses, including 
burglary, larceny, and auto theft. Twenty-one percent were public order viola
tions, which included drug and alcohol offenses, malicious destruction and 
disorderly conduct. Twleve percent were personal offenses of murder, 
manslaughter, rape, robbery, assault, arson, kidnapping and weapons violations. 

The disproportionate representation of the five counties comprising 
NeYT York City was most evident in offenses' against the person. While the city 
has about 36 percent of the state's juvenile population eight to 17 years of 
age, it accounted for 64 percent of the state's personal offenses. This inclu
des 81 percent of the murder and manslaughter charges, and 83 percent of the 
robberies. Property offenses in New York City are more in line with juvenile 
population, with its 40 percent of all such offenses being roughly equal to its 
estimated juvenile population. 
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TABLE 33-5. NEW YORK: YOUTH ARRESTS AS ADULTS DUE TO AGE OF 

.. 

JURISDICTION (BY COUNTY AND BY TYPES OF OFFENSES) 
IN 1978 

Offensesa 
Murder! As- Aggra-

Man- sault/ vated Other Total slaugh- Rob- Bat- As- Other Bur- Prop- Public Other County Arrests ter Rape bery tery sault Personal glary erty Order Generalb 

Albany 1,457 0 7 30 50 22 24 152 352 519 301 Allegany 136 0 0 1 7 0 3 43 27 43 12 Bronx 11,062 28 54 789 147 361 172 820 1,340 1,058 6,293 Broo'Je 811 0 0 3 23 3 11 109 219 305 138 Cattaragus 516 0 0 10 12 4 6 65 110 195 114 
Cayuga 312 0 0 1 20 3 5 31 106 102 44 Chautauqua 456 0 0 4 31 0 4 37 127 168 85 Chemung 435 0 1 0 17 6 6 79 138 136 52 Chenango 353 0 0 1 5 4 6 25 115 135 62 Clinton 317 0 0 1 26 6 63 102 86 32 ~ Columbia 277 0 0 0 13 2 4 43 63 105 47 

I 
Cortland 268 0 2 3 9 2 9 27 90 100 26 

N 
'-.J Delaware 228 0 0 0 19 1 3 38 51 89 27 Dutchess 869 1 0 6 38 19 21 143 218 312 111 Erie 2,785 5 9 83 111 103 57 411 849 829 328 

Essex 220 0 0 2 20 2 9 52 43 67 25 Franklin 358 0 0 0 20 8 3 61 64 161 41 Fulton 287 0 0 0 9 2 0 26 53 130 67 Genesee 265 0 1 1 9 7 1 12 74 105 55 Greene 212 0 0 1 9 7 10 41 45 76 23 
Hamilton 35 0 0 0 1 0 0 9 7 11 7 

I"".! 
Herkimer 170 0 0 1 4 4 3 22 47 67 22 

~ .. ' 
Jefferson 436 0 0 6 14 5 5 97 97 165 47 Kings 18,921 34 54 1,434 334 573 294 1,469 2,873 2,508 9,348 Lewis 41 0 0 0 1 1 1 7 15 6 10 

, 
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Murder/ 
Man-

Total slaugh-
County Arrests ter 

Livingston 374 0 
Madison 383 0 
Monroe 3,692 1 
Montgomery 153 0 
Nassau 3,166 1 

New York 20,596 11 
Niagara 768 0 
Oneida 725 1 
Onondaga 2,018 3 
Ontario 345 0 

Orange 1,459 0 

~ Orleans 150 0 
I Oswego 475 0 

N Otsego 160 1 ex> 
Putnam 411 0 

Queens 7,596 7 
Rensselaer 681 0 
Richmond 1,070 5 

0 
Rockland 1,289 0 
St. Lawrence 675 0 

Saratoga 829 0 
Schenectady 623 0 
Schoharie 125 0 
Schuyler 111 0 
Seneca 250 0 

-------- ---- - -------

~LE 33-5 (Continued) 

Offensesa 
As- Aggra-

sault/ vated Other 
.Jlob- Bat- As- Other Bur- Prop-

Rape bery tery sault Personal glary erty 

1 0 6 1 6 45 106 
0 0 22 3 7 64 85 

16 104 241 40 64 407 1,179 
0 0 9 8 3 18 36 
3 106 105 67 69 549 931 

35 775 282 315 202 484 2,257 
0 11 38 10 11 116 187 
0 14 58 6 9 138 196 
2 55 91 33 41 314 584 
0 4 14 2 1 54 95 

5 19 88 50 28 234 381 
0 1 12 4 2 18 55 
0 2 15 3 8 106 103 
0 0 14 2 0 26 52 
0 1 9 13 3 53 88 

26 549 203 320 122 645 1,204 
0 5 53 11 13 107 123 
4 75 58 47 24 110 192 
0 10 76 36 32 91 311 
O· 1 31 3 17 97 150 

2 9 22 17 9 87 209 
0 12 26 7 4 71 172 
0 0 3 0 3 25 22 
0 0 1 0 2 10 12 
1 0 8 0 0 47 67 

' . 

. \, 

Public 
Order 

149 
152 

1,186 
60 

749 

2,334 
237 
208 
654 
116 

471 
47 

1.75 
49 

133 

1,204 
291 
221 
427 
273 

302 
240 

45 
39 
88 

Other 
Generalb 

60 
50 

454 
19 

586 

13,901 
158 

95 
241 

59 

183 
11 
63 
16 

111 

3,316 
78 

334 
306 
103 

172 
91 
27 
47 
39 
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TABLE 33-5 (Continued) 

OffenDesa 
Murder! Aa- Aggra-

Man- sault! vated Other 
Total slaugh- Rob- Bat- As- Other Bur- Prop- Public Other County Arrests ter Rape bery tery sault PersonDl glary erty Order Generalb 

Steuben 502 0 0 5 17 2 4 88 138 145 103 
Suffolk 4,255 4 4 100 232 82 84 1,.033 916 1.450 350 Sullivan 373 0 2 5 24 11 4 55 120 110 42 Tioga 212 0 0 3 3 1 4 18 55 68 50 Tompkins 366 0 0 0 20 1 7 38 119 110 71 

Ulster 692 2 0 14 27 14 7 77 161 207 183 
Warren 338 0 0 0 11 3 3 57 110 121 33 
Washington 247 0 4 4 10 11 1 26 37 103 51 Wayne 497 0 1 3 22 5 8 98 112 176 72 Westchester 2,509 1 9 104 108 57 29 236 726 855 384 

Wyoming 104 0 0 0 1 10 3 17 20 43 10 

~ 
Yates 149 0 0 2 11 3 2 26 32 55 18 

I State N 
\0 Total 99,595 105 243 4.370 2.920 2.338 1,499 9.567 18,568 20,771 39,214 

a. Only most serious offense per individual listed. 

b. The offenses included in this category are specific to New York and may vary slightly from the 
offenses included in this category in other states. 
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Figure 33-3 graphically portrays the interrelationship of personal offenses 
to other types of offenses for which 16 and 17 year olds were arrested. Unlike 

-the juvenile offender data, personal offenses account for only 12 percent of the 
total, with the five "violent" offenses accounting for about 58 percent of the 
crimes against persons or seven percent of all arrests. 

FIGURE 33-3. NEW YORK: PERCENTAGE OF YOUTH ARRESTS AS ADULTS 
DUE TO AGE OF JURISDICTION (BY OFFENSE CATEGORY) 
IN 1978 

Offensesa 

Personal 12% 
Property 28% 
Public Order 21% 
Other General 39% 

N= 99,595 

a. Violent offenses (murder, manslaughter, rape, robbery, and aggravated 
assault) represent seven percent of all offenses in the state. 
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Table 33-6 offers a slightly different view of the breakdown of offenses 
giving more detail as to individual charges. ' 

TABLE 33-6. NEW YORK: YOUTH ARRESTS AS ADULTS DUE TO AGE OF 
JURISDICTION (BY OFFENSE TYPE AND FREQUENCY) 
IN 1978 

Violent Offense Offense Category Types of Offenses 
Subtotals Subtotals 

PERSONAL OFFENSES 
Violent Offenses 

7,056 Murder 
98 Manslaughter 

7 Rape 
243 Robbery 

4,370 Aggravated Assault 
2,338 Arson 

Kidnapping 176 
8 Assault/Battery 

2,920 Other Personal 
1,315 

PROPERTY OFFENSES 
Burglary 
Larceny 9,567 
Auto Theft 11,473 
Trespassing 2,691 
Other Property 4,404 

PUBLIC ORDER OFFENSES 
Drug Violations 
Liquor Violations 6,277 
Other Public Order 1,071 

13,423 
OTHER GENERAL OFFENSES 
Status Offensesa 
Traffic 422 
Offenses Against the 824 
Family 

Other Generalb 127 
37,841 

TOTAL OFFENSES 

a. 

Totals 

11,475 

28,135 

20,771 

39,214 

99,595 

These arrests may have been made for status offenses occurring before these youth attained majority or for offenses so designated which do apply to adults. 

b. According to state sources, the large majority of the offenses in this 
category are traffic violations. The offenses included in this category are 
specific to New York and vary from the offenses included in this category in other states. 
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RESULTS OF ON-SITE INTERVIEWS 

Academy staff conducted on-site interviews with criminal and juvenile . 
justice specialists in several counties (Albany, Erie, Onondag~, and war:en) ln 
addition to people in several of New York City's boroughs. Thlrty-four ~nter
views were conducted in November, 1979, among family and criminal court Jud~es, 
county and district attorneys, corrections officials, public defenders, leglsla
tors and legislative staff, juvenile justice researchers, and youth advocates. 
They were asked to respond to questions relating to the effects of tr~ing youth 
as adults in New York, the comparative differences between adult and Juvenile 
court procedures, and changes which they might recommend. 

It should be pointed out, at the beginning, that while most respondents 
were very knowledgeable about the laws and events in New York, few of them could 
objectively relate them to practices in other parts of the country. For 
example it was extremely difficult for most interviewees to even think hypo-
theticailyabout treating 16 and,17 year olds as juveniles. 

Other idiosyncracies became apparent as well. While knowledgeable about 
the 1978 and 1979 amendments to the state penal code, few people had enough 
first-hand experience with them to be able to comment upon their effects. A 
frequent response was that it was "too early" to tell what impacts wo~ld occur. 
It was also clear that everyone understood that the executive and leglslative 
motives for pushing for those amendments were based upon events in New York 
City, where 80 to 90 percent of the state's violent crimes occur. It was the 
general feeling outside New York City that, as profound as these statutory 
changes appear to be, they would seldom be used in New York's 57 counties out-

side the city. 

One last caveat with regard to the frame of reference of New York 
respondents: most i~terviewees were aware of the state's youthful offender laws 
(which provides for less severe dispositions in criminal courts) as well as the 
possibility of confinement of juvenile offenders under 16 years of age o~ly in 
DFY facilities. Therefore, the generally perceived severity of so many Juveni
les and youth in the adult court system was muted by the effects of the correc-
tional dispositions available to adult court judges. 

Perceived Effects on the Court System 
of Trying Youth as Adults 

Respondents to the survey suggested that, even though the number of 
ile offenders convicted in adult courts is small, since most of them are 
dismissed or removed to juvenile court, the whole court system is being 
affected by the 1978 legislation. 
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Plea bargaining has become the rule of doing business under the juvenile 
offender provisions. There was no need for plea bargaining before the 1976 and 
1978 legislation: the forum was a foregone conclusion. Juvenile offende::s are 
now subject to public trials and media coverage. Even when cases are removed to 
juvenile courts, the names of the juveniles and the description of the crimes 
frequently are covered in the news media. Early labeling of these youth as 
criminals can result. Interviewees felt that it is difficult to prosecute 
"children" in criminal courts. The effect juvenile offenders have upon jurors 
makes it difficult to get a fair trial from the prosecutorial standpoint. On 
the other side, the lack of credible peer group witnesses increases the problems 
of defense preparation. Some respondents believed that there is now a greater 
tendency in juvenile courts to dispose of delinquency cases by ordering con
finement, due to the political climate. The suggestion was made that this could 
result in increased commitments to the Division for Youth and for more intensive 
dispositions generally. According to respondents, bail is now becoming part of 
juvenile court practices, even if only used for those juvenile offenders removed 
to juvenile courts when bail had been set prior to the removal. It was believed 
that the use of bail would expand in juvenile courts, perhaps extending to all 
designated felony cases. 

It is also perceived to be more difficult to get, designated felony adju
dications in juvenile courts after going through the adult court process. It is 
difficult to get witnesses and victims to appear, even when they do not "get 
lost," for a second round of hearings. However, statistically, this does not 
seem to be a Significant problem. The statewide adjudication rate in juvenile 
courts is reportedly higher than the conviction rate in adult courts for similar 
offenses. In fact, when the ratio of felony arrests to felony convictions is 
approximately 12 to one in adult courts, the alleged difficulties in admin
istering the designated felony laws may not be very remarkable. 

The relatively low number of juvenile offenders eventually prosecuted in 
the adult courts was generally viewed as having little impact on either the 
lower-level trial courts or on th(~ supreme courts. However, several inter
viewees pointed out the additional costs of administering the juvenile offender 
bill, becaus.e of the high percentage of cases referred back to juvenile courts. 
Instead of creating a more efficient way of dealing with youth accused of 
serious crimes, the legislature succeeded, according to these interviewees, in 
guaranteeing two trials instead of one. 

Several respondents held the belief that the situation since the 1978 and 
1979 amendments has actually been better for the juvenile courts. By removing 
the cases of violent crimes by older juveniles (age 13, 14, and 15) from the 
original jurisdiction of juvenile courts, public attacks on juvenile courts have 
lessened. T4ey felt that these courts could now return to the work of juvenile 
rehabilitation by focusing on juveniles more amenable to change. The data 
reveal, however, that the actual effect on juvenile court caseloads may be mini
mal due to the high numbers of removals from adult to juvenile courts. 
Furthermore, the distinctions between the two court systems may be harder to 
identify today, given such statutory changes as the designated felony law, the 
right to photograph and fingerprint delinquents, and the stated public policy 
that juvenile courts exist for the protection of the community. 
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However, some of the respondents argued that the juvenile offender provi
sions will needlessly expose children to the adult court process, but many of 
these youth will not be retained in the adult court system. This involves 
duplication of court efforts and a waste of resources. It was also pointed out 
that adult court personnel need additional training to understand and to 
implement the juvenile offender provisions. 

In connection with the effects on the court system, the role of the prose
cutors has obviously taken on new'dimensions due to the fact that they and the 
police determine the charges which, in turn, determines the forum for many 14 
and 15 year olds. 

Additional responsibilities and tasks are placed upon the prosecutors in 
trial preparation. Generally, weak cases will be referred to juvenile courts 
rather than being dismissed at the adult court level. This results from the 
general recognition that cases must be better prepared at the adult court level 
because of rules of criminal procedure. District attorneys indicated that they 
are filing only their better cases against juvenile offenders in adult courts. 

Perceived Effects on the Corrections System 
of Trying Youth as Adults 

The impact of trying youth as adults on the corrections system has several 
aspects in New York. In the adult system, there are thousands more younger 
adults than w~uld be found in states having an 18 year age of criminal respon
sibility. However, that was not viewed as an unusual burden, due to the fact 
that 16 and 17 year olds have been in the adult system since 1922. The absence 
of significant numbers of convictions of juvenile offenders has meant, as a 
result, no real impact on adult corrections. The real difficulties have been 
felt in the juvenile justice system. 

In 1979, juvenile corrections agencies, such, as DFY, had to provide institu
tional care and programming for four legally distinct groups: 

• Juvenile Delinquents • Juvenile Offenders 
• Designated Felons • Youthful Offenders 

While the vast majority of commitments originate from the juvenile courts, 
the bureaucratic complexity of serving both court systems is still present. 
Sentence length, administrative transfer procedures, "good time," moving 
"through the levels," and parole are but a few of the decisions that must be 
applied discriminately, according to the types of commitment. For DFY, the new 
system means, also the likelihood of: 

• Larger popUlations in confinement; 
• Increased lengths of confinement; 
• Increased legal work; 
• The need for more long-term programs; 
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• More segregation of populations by legal status; and 
• The need for more facilities. 

The DFY was understandably more articulate about these problems than were 
many other respondents. The DFY respondents felt that the distinctions made in 
different parts of the state are blurred. Some juvenile offenders may 
appropriately be placed with juvenile delinquents. On the other hand, some 
designated felons will have histories similar to juvenile offenders. DFY per
sonnel indicated that, within the restrictions of the law, it will tend to 
ignore whether juveniles have been tried in adult or juvenile courts in making 
placement decisions. 

In the 1979 budget, DFY requested and received funding for t~e development 
and operation of a 40-bed facility on the grounds of the former H1ghland 
Training School and for the planning of 150 additional service placeme~ts. D~Y 
officials stated in the 1979-80 plan, that the 1978 act and the state s crim1-
nal statutes dra~tically changed the juvenile justice system and will signifi
cantly increase the number of youth requiring secure confinement. This has, in 
fact, occurred. At the time that this case study was written, the agency had a 
deficit of about 100 beds (with youth backed up in detention centers). The 
agency's most recent plans, as submitted to the federal court in the case of 
Ronald W. v. Hall, project an even greater deficit over the next few years, even 
if all currently funded projects are operational. 31 

The question of detaining juvenile offenders remains a continuing pro~lem. 
Should they be detained in jail with adult offenders or in detention with Juven
ile delinquents? In New York City, juvenile offenders are commingled with 
juvenile delinquents at the Spofford Detention Center. When the law was first 
passed, they were held on Rikers Island, an adult facility, but in a special 
facility separate from 16 and 17 year olds. In other counties, they are some
times held in jails, separate from adults. 

The 
intended 
public. 

Perceived Effects on the Offenders 
of Being Tried As Adults 

consensus regarding the 1978 and 1979 acts was that the law was not 
to do anything for the youth. The law was passed to benefit the 
Even so, the're may be some side benefits for the youth. 

A number of respondents cited advantages to being tried in adult courts 
which, they felt, would occur unevenly across the state: 

• 
• 
• 

Higher levels of legal protection, including jury trials and bail; 

Credit for jail time; 

Judges and defense attorneys who are "better trained" (especially 
in areas outside New York City where juvenile delinquents do not 
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• 
• 

enjoy representation comparable to New York City's Legal Aid 
Society) ; 

Decisions made in accordance with legal principles; and 

Shock value resulting from the formal processing in adult courts. 

For many respondents, however, the disadvantages to the youth themselves 
far outweighed the benefits. They cited two features of the adult system that 
they felt were harmful: 

• Sentencing can result in longer periods of incarceration, with far 
fewer available services at least at certain periods of their 
confinement; and 

• Labeling youth as criminals occurs at much earlier periods in the 
youth's lives, particularly since the arrests and trials of 
juvenile offenders receive much media coverage. 

Perceived Effects on the Public 
of Trying Youth As Adults 

According to interviewees in New York, the 1978 and 1979 legislation 
resulted from an unusual combination of circumstances. There was a growing lack 
of public confidence in the ability of family courts (particularly in New York 
City) and in the state Division for Youth to effectively control the predatory 
behavior of serious juvenile offenders. Violent crime continued to escalate, 
and the juvenile justice system seemed to be powerless to stop it. The timing 
of this public outcry for more effective controls coincided with the decision by 
the governor to veto a capital punishment bill that had been passed after bitter 
debate in the legislature. As part of a "package," which included the veto of 
capital punishment, the governor included the transfer of 13, 14 and 15 yea: 
olds accused of violent crimes to the jurisdiction of adult courts. Accordlng 
to several sources, the governor's office and the state district attorney'~ 
association drafted the juvenile offender provision of the Omnibus Crime Bll1 of 
1978 over a weekend and sent it to the legislature, where it passed almost 
immediately. There was no time for public hearings, alternat~ sug~estions, or 
f or opponents to take action. It appeared that New York was gettlng tough on 
crime" and was serious about the effects of both punishment and deterrence. 
Most respondents reflected popularly held beliefs about the r:lative 
effectiveness of the juvenile and adult courts in New York. The only real 
justification for any criminal sanction is dleterrence. If kids believe they " 
will get more than a wrist tap, they may think twice before committing a crime, 
was a viewpoint often heard. 

The advantages of the juvenile offender provisions that seem to inure to 
the public are greater public safety, more accountability, longer incClpacita
tion, likelihood of dismissal of inappropriate cases, and, above all, the 

NY-36 

~! I 

, 

perception that "something is being done." "It has increased the public's 
confidence in the administration of jU6tice," reported several interviewees. 

There was general agreement that for juvenile offenders, rehabilitation is 
not being considered; that society is giving up on them at age 14 or 15. 
Respondents differed as to whether that was a good idea. Some felt that 
New York may be writing off a part of the next generation because nothing good 
could occur for these youth in this situation. New York as a result, may be 
contributing to many years of subsequent arrests and incarceration. 

Almost every person interviewed felt that longer sentences would result for 
the select group of youth tried in adult courts as juvenile offenders than would 
be received in juvenile courts. Further, despite the special handling of 
serious felonies, either as juvenile offenders or as designated felons, many of 
the interviewees felt that commitment to DYS was no insurance of incapacitation 
of youthful criminals. It was felt that they were not kept long enough in 
secure placement to guarantee removal of dangerous youngsters from society and 
that, once they were released, the parole system was inadequate to assure inten
sive supervision. This was offered as a partial explanation for the ease in 
passing the 1978 juvenile offender provision. 

Only careful monitoring over the next several years of those youngsters 
sentenced under the juvenile offender act will answer the question of which sen
tence ends in longer periods of incapacitation. The important point for now is 
that most people believp it will result in longer incarceration for the most 
dangerous ~outh. This perception is held both by those individuals supportive 
of longer lncarceration and the juvenile offender provisions and those who are 
opposed to both. Even though family courts and DFY have the discretion to inca
pacitate as long as adult courts, the point must be made that most peo'ple felt 
that neither family courts nor DfY would use that discretion. There was also 
general agreement that the sentences juvenile offenders received in adult courts 
were shorter than adults would receive for the same offense. 

Sixteen and 17 year olds were discussed separately from juvenile offenders. 
It was stated that most 16 and 17 year olds were treated as youthful offenders 
and, therefore, subject to different sentences than older adults. However, 
since a person is only eligible for youthful offender status once, recidivist 16 
and 17 year olds are sentenced as adults. With the 1979 amendments that permit 
youthful offender treatment for juvenile offenders (there are some eligibility 
restrictions), the number of 14 and 15 year old youth who will have used the 
one-time youthful offender status at an earlier age and then become ineligible 
as adults should increase over time. 

Perceptions of Factors to be Considered 
in the Referral of Youth to Adult Courts 

New York's present system of excluded offenses puts primacy on one factor-
the severity of the offense--in determining whE!ther a jl.lyenile will have his 
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case heard initially in adult courts. However, when asked under what conditions 
should youth be tried in adult courts, the most common response of our inter
viewees was the youth's past record. Other factors mentioned, in decreasing 
order of frequency, included: level of criminal sophistication, severity of 
offense, lack of potential for rehabilitation, dangerousness, age, and lack of 
avail~ble or appropriate services in family courts. 

This listing of factors and accompanying comments indicate support, among 
juvenile justice specialists at least, for a system which allows greater sen
sitivity to the characteristics of the youth and the circumstances of the 
offense than is permitted under excluded offense provisions. On the other hand, 
none of the respondents questioned that adult court is the most appropriate 
forum for certain juveniles. 

Perceptions of Needed Changes in the 
Referral of Youth to Adult Courts 

There were three distinct perspectives on how juveniles should be handled 
in New York. 

• A few interviewees felt that the juvenile offender provlslons, 
with the possibility of removal to juvenile courts, was a desir
able process. Outside of New York City, it was fel~ that this 
gave the district attorneys and adult courts another option that 
will only be used in rare, heinous cases, and it may act as a 
deterrent to Some youth. Besides, most youth arrested for juven
ile offenses would have been charged under designated felony laws 
in juvenile courts if the juvenile offender laws didn't exist. 

• Most people felt that a judicial waiver provision, allowing the 
juvenile courts to remove to adult courts the few youngsters 
inappropriate for~ juvenile court, was the preferred approach. The 
present method increases duplication and, therefore, can be very 
expensive in both court tlme and resources. Judicial waiver is 
much more direct. Advocates of judicial waiver thought that, in 
the 'waiver <iecision, consideration should be given to .Elggravating 
factors about both the offense and the actor. They also tended to 
feel that those waived should be sentenced under a youthful 
offender-type provision. There was limited feeling expressed that 
the maJcimum age of 1.nitial juvenile court jurisdiction should 
extend to 18, with the waiver age for murder at age 15. 

• The third perspective stated was that it does not matter where 
juveniles are tried. By the time they are 13, they know right 
from wrong. The consideration should be to provide, for example, 
educational and psychological services for them. What are needed 
are facilities and treatment resources to deal with serious 
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juvenile offenders. This view was particularly prevalent in 
New York City. 

There was support for having district attorneys, instead of county attor
neys involved in family court cases. It was stated that the district 
atto~ney's involvement results in the screening out of unsound cases, the 
speeding up of the process, and ultimately, the ensuring of a "better grade of 
justice. " 

In addition to formal interviews, the Academy also sought the written views 
of other interested groups, one of which was the Citizens Committee for Children 
of New York, Inc. In 1978, the Committee had established a citizens' task force 
to monitor the new juvenile offender law. After studying and observing alIi h 
aspects of the process for six months, they concluded that the experience ~ t 
this new law has been unsatisfactory on every count. The process was long, the 
delays interminable. Few of these children were detained awaiting hearings. 
They stated: 

It surely was not accidental that the policical leaders and 
the legislative body of the state did not choose to 
strengthen the legal process created especially for 
children. The conclusion must be drawn that the family 
court did not enjoy the public confidence that would have 
prompted politicians to look to that court for public 
reassurance and political remedies. 32 

The Committee's task force report made a number of recommendations, among 
them, that: 

• 
• 

• 

• 

• 

• 

The juvenile offender law be repealed; 

Exclusive jurisdiction of juvenile offenders up to the 16th birth
day be restored to the family court; 

The family court be invested with greater dispositional powers and 
a tightening of its procedural safeguards; 

A citizen board be appointed to oversee the work of the family 
court; 

Adequate resources be supplied to the family court to investigate, 
diagnose, and provide services to children and their families, 
and; 

The bench be appointp~ with special care and be large enough to 
properly conduct the business of the family court. 
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Sill1HARY AND CONCLUSIONS 

The New York juvenile justice system, characterized by its lower age of 
criminal jurisdition (16 years), its utilization of excluded offenses rather 
than a judicial waiver mechanism, the possibility of removal to juvenile court 
and the applicability of designated felony provisions once there, is of great ' 
interest as a unique means of dealing with juvenile crime. 

The present New York system seems to be a highly charged political response 
to widespread attacks that the juvenile courts were not stopping a perceived 
rising tide of juvenile crime, most notably in the New York City area. The pre
sent system, however, faces the severe criticisms that it is wasteful, is 
needlessly exposing many youth to the adult system, and that it is not 
accomplishing what it was intended to do (especially given the large number of 
youth receiving community sentences).33 It must be noted that the juvenile 
offender provisions are intended primarily for and mostly affect New York City. 
Indeed, the most striking aspect of data collected by the Academy during 1978 is 
the very large number of youth in New York City who are becoming involved in the 
adult courts and subsequently removed to juvenile courts. In addition, the pre
sent process has presented ~any problems in regard to corrections and has placed 
a great de~l of additional work on the district attorneys. Finally, the large 
number of Juvenile offenders removed from adult courts to juvenile courts has 
markedly diminished the intended relief in the case loads of the juvenile 
courts. 

Opinions gathered from our respondents and other sources indicate the 
following emerging consensus: 

• That New York should retain its current age of initial criminal 
court jurisdiction of 16 years of age; 

• That a judicial waiver mechanism should replace the current juven
ile offender provisions, thus allowing dangerous juveniles to:be 
removed from juvenile courts to adult cou.rts, instead of the other 
way around; and 

• That longer periods of commitment, modeled after the designated 
felony act, should be provided for adjudicated delinquents. 
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FOOTNOTES 

1. Childrens Court Act, Chapter 547, Section 5, Subd. 1, Laws of 1923. 
2. childrens Court Act, Chapter 393, renumbered Section 6, Subd. 1, Laws 

of 1930. 
3. Childrens Court Act, Chapter 6, renumbered Section 712(b) and 713, 

of 1962. 
4. Childrens Court Act, Chapter 547, Section 2(a), Laws of 1922. 
5. Family Court Act, Chapter 555, Section 715, Laws of 1948. 
6. Family Court Act, Chapter 553, Section 312-c(a-f), Laws of 1948. 
7. Family Court Act, Chapter 680, Sect jon 87, Laws of 1967. 
8. Family court Act, Chapter 686, Laws of 1962. 
9. Governor's Panel on Juvenile Violence, "Report to the Governor" 

(Albany, N.Y.: 1976) p. 5-6. 

Laws 

10. Family Court Act, Chapter 878, Sections 712 and 75 3-a, Laws of 1976, 
as amended 1978. 

11. McKinney's Constitutional Laws of New York Annotated, Penal Code, 
Chapter 481. Laws of 1978 and amendments, Laws of 1979, Chapter 411. 

12. McKinney's Constitutional Laws of New York Annotated, Penal Code, 
Article 720, as amended by Laws of 1979. 

13. Childrens Court Act, Chapter 394, Section 6(1), Laws of 1930. 
14. Family Court Act, Section 753, Chapter 686, Laws of 1962 as amended by 

and renumbered 756, Laws of 1974 and amended by Laws of 1976. 
15. Family Court Act, Chapter 686, Section 758, Laws of 1962, as amended by 

Laws of 1963, Chapter 477, Section 2. 
16. Supra, note 10. 
11. People v. Sykes, 239 N.E. 2d 182, 22 N.Y. 2d 159 (1968). 
18. People v. Michael 0.,239 N.E. 2d 729,22 N.Y. 2d 831 (1968). 
19. People v. Vidal, 257 N.E. 2d 886,26 N.Y. 2d 249 (1970). 
20. People v. Michael A. C., 261 N.E. 2d 620,27 N.Y. 2d 79 (1970). 
21. People v. Cook, 338 N.E. 2d 619, 37 N.Y. 2d 591 (1975). 
22. People v. ~ M. M., 357 N.E. 2d 370, 40 N.Y. 2d 595 (1976). 
23. People v. Drummond, 40 N.Y. 2d 990 (1976). 
24. Matter of Vega v. Bell, 415 N.Y.S. 2d 424 (1979). 
25. Matter of Quinton A., 49 N.Y. 2d 328 (1979). 
26. Family Court Act, Section 712. 
27. McKinney's Constitutional Laws of New York Annotated, Penal Code, 

Section 30.00. 
28. Family Court Act, Section 241. 
29. Family Court Act, Sections 712 and 720. 
30. McKinney's ConstitutionCl.l Laws of New York Annotated, Penal Code, 

Article 515-b. 
31. Ronald W. v. Hall, 80 Civ. 1796 (S.O.N.Y., Cannor, Judge). The issue 

was how long a juvenile delinquency could be held in secure detention awaiting 
transfer to a DFY placement after disposition in Family court. DFY agreed to 
remove delinquents committed. to them within fifteen days after sentencing. 
Crespo v. Hall addresses the same issue in the case of juvenile offenders. This 
case is scheduled to be heard the end of 1981. 

32. The Citizens Committee for Children of New York, Inc. In Search of 
Juvenile Justice, April, 1979, p. 29. 
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33. See, among sources other than those already mentioned, New York Times 
editorial, "A Paradox in Juvenile Crime," August 20, 1980 and "Treating 
Juveniles as Adults in New York: What Does it Mean and How is it Working?" by 
Hartin Roysher and Peter Edelman and "Black Crime and the New York State 
Juvenile Offender Law: A Consideration of the Effects of Lowering the Age of 
Criminal Responsibility" by George E. Hairston. Both articles found in Hall, 
Hamparian, Pettibone and White, Major Issues in Juvenile Justice Information and 
Training: Readings in Public Policy, The Academy for Contemporary Problems, 
cl 981. 
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METHODOLOGY 

Data were collected in several different ways in ~ennsylvania, depending 
upon the type of information sought. Phase I (frequency) data for 1978 judicial 
waivers were obtained from two state sources. First, a report prepared by the 
Pennsylvania Joint Council on the Criminal Justice System, Inc. was utilized, 
followed by a report provided by the Pennsylvania Department of Justice, 
Juvenile Court Judges' Commission. These two data sources, with information 
broken down by county, were not identical in their frequency totals. Academy 
staff, upon receipt of the former report, contacted local sources for Phase II 
data--demographics, offenses, judgments, and sentences--in the ten percent most 
populous counties and in those counties that were reported to have referred five 
or more youth to adult court through judicial waiver in 1978. Juvenile proba
tion departments were the primary contacts for these locally reported data. It 
should be noted that these local sources did not always report the same number of 
judicial waivers as the first or second state source. 
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Nurder is an excluded offense from juvenile court jurisdiction in 
Pennsylvania and, therefore, required a dlfferent data collection procedure to 
obtain the :requency (Phase I) of youth automatically tried in adult courts in 
1978 for thlS offense. The Pennsylvania Commission on Crime and Delinquency 
provided arrest data from the Pennsylvania State Police for counties reporting 
~urders in which the arrested suspects were under 18 years of age. Prosecutors 
ln those identified counties were then contacted by Academy staff for Phase II 
data. Howe~er, a f~w of t~ese local contacts reported a different frequency of 
cases, the lnformatlon comlng from court filings and not arrests. 

Due to the variations in the different state and local data sources 
reports, for both judicial waivers and excluded offenses and to aid in 
understanding of the effects of these legal mechanisms i~ Pennsylvania 
reported to the Academy will be presented in this profile. ' 

a fuller 
all data 

In addition to this census study, the Academy conducted on-site interviews 
in Pennsylvania. This state was selected from federal administrative region 
three for case study because: 

• 

• 
• 

• 

The state reflects a rural/urban mix with two major cities and 
many rural counties; 

It has the fourth largest population in the country; 

A ~tudy of transfers of youth to adult court in Pennsylvania from 
1974 to 1977 was available from the Pennsylvania Joint Council on 
the Criminal Justice System; and 

Summary offenses by juveniles, at one end of the scale, and 
murder, on the other, are both excluded from juvenile court juris
diction. 

These factors, coupled with other social and legal characteristics, made 
PennsYlvania both typical in Some regards and unique in others. 

, Consistent w~th the study design, interviews were conducted by the Academy 
ln February 1980 ln four locations: Dauphin County (Harrisburg), the location 
of the stat~ capital; Philadelphia, the largest city; Greene County 
(Waynesburg), a representative county from the lower third of the population' 
and Allegheny County (Pittsburgh), because of its relative importance as the' 
sec)nd largest city. 

Interviews were conducted with judges, juvenile court personnel, county 
prosecutors, public defenders, state legislative staff, state juvenile and adult 
corrections administrators, juvenile justice advocates, juvenile justice 
researchers, and law enforcement officers. A standard interview format was uti
lized which directed the interviewees to respond to the relative advantages and 
disadvantages of trying youth in adult courts. Additional questions were asked 
concerning proposed or needed changes in the juvenile code, dispositional out
comes of youth tried as adults, and trends and influences in the state affecting 
the transfer issue. Interviewees were encouraged to provide additional reports 
documents, and data which related to the issue. ' 
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HISTORY OF STATUTES RELATING TO 
JURISDICTION AND TRANSFER 

Since 1903, murder has ,been excluded from juvenile jurisdiction in 
Pennsylvania. Individuals under 18 years of age charged with murder are auto
matically referred to the criminal courts. If the courts find that the defen
dant should be treated as a child, the case may be transferred to the juvenile 
courts. 

The first juvenile justice legislation in this state didn't come into 
existence until 1903. Initially, jurisdiction over juvenile matters was dele
gated to courts of the quarter sessions. The act provided that children were 
delinquent if they were under 16 years of age and charged by parents or guard-
ians with unmanageability, or were in violation of the laws of Pennsylvania or 
any ordinances of any municipalities or townships.l 

In 1923 the first act dealing with the transfer of juvenile offenders to 
the adult criminal courts was passed. It provided that any child over 14 years 
of age who had been charged with any offense (other than murder) which was 
punishable by imprisonment in a state penitentiary, could be transferred to the 
district attorney, who would proceed with the case as if they juvenile court had 
never obtained jurisdiction, provided the judge of the juvenile court deemed it 
in the state's best interest.2 When the official juvenile code was adopted in 
1933, this provision was adopted without change as well as the continuance of 
the exclusion of murder from juvenile jurisdiction. 3 

In 193~, when the official juvenile statute was adopted, the juvenile 
courts were established as being the county juvenile court of Allegheny County, 
the Municipal Court of Philadelphia, and the courts of quarter sessions of all 
other counties. These courts were granted exclusive power over all adults 
charged with contributing to the delinquency of a minor as well as over all 
dependent, neglected, and delinquent children, except children charged with 
murder. The definition of delinquent children was broadened to encompass 
children who were habitually truant from school, or who habitually acted in a 
manner injurious or dangerous to the morals or health of themselves or others. 4 
In addition, a new section was added to the statute for the immediate transfer 
to the juvenile courts of any person charged with a crime, other than murder, 
who, during pendency of the charge, wag discovered .to have been under the age of 
16 at the time the crime was committed. 5 

In 1939, the age limitation for the definition of children was raised to 18 
years of age. 6 In 1972, the original juvenile statute was again replaced. The 
definition of children broadened juvenile court jurisdiction to include youth up 
to 21 years of age, if they commit delinquent acts before the age of 18. The 
act of delinquency was both narrowed by adding summary offenses to offenses 
excluded from juvenile courts and broadened by including violations of federal 
laws and laws in other states. 7 

In addition, the juvenile courts became (and are still) divisions of the 
courts of common pleas and have exclusive jurisdiction in the following cases: 
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• proceedings in which children are alleged to be dependent or 
delinquent (except murder); 

.. proceedings in which children are transferred from another county 
or state; 

• proceedings conc'erning the supervision of resident children con
victed of offenses elsewhere; and 

• proceedings transferred from the courts of criminal proceedings. 

The issue of youth in adult courts was once again addressed at that time. 
Juvenile courts could transfer any juvenile offender charged with any criminal 
offense to the criminal courts. Reverse waiver provisions also were changed to 
permit criminal courts to transfer any youth back to juvenile courts if the per
son "appears to be a child," including individuals charged with murder. 8 

In 1976, an addition was made concerning the transfer of persons from, 
courts of criminal proceedings. It now permits the courts of criminal pro
ceedings to transfer to the juvenile courts for disposition a youth charged with 
murder but convicted of a crime less than murder. 9 

Therefore, the juvenile courts in Pennsylva.nia now have exclusive jurisdic
tion over all cases concerning persons under 18 years of age, unless that person 
is charged with murder or a summary offense, or unless the juvenile requests 
transfer to criminal court. On the other hand, if the criminal courts wish, 
jurisdiction of minors charged with excluded crimes, including murder, may be 
transferred to the juvenile courts. 

Several title changes occurred from 1972 to 1978. In 1978, the definition 
of a delinquent act was modified by deleting the actions of habitual disobe
dience by a child to the requests of his or her parents as a type of conduct 
which constituted delinquency.l0 

CASE LAW SUNMARY 

Since 1950, the Pennsylvania Supreme Court has ruled a number of times on 
issues regarding youth in adult courtl3, including the exclusion of murder from 
juvenile jurisdiction. The court, in In re Gaskins, held that juvenile courts 
(established by the legislature) did not have exclusive jurisdiction over juve
niles charged with murder, since the constitutionally established courts of 
"oyer and terminer" were vested with exclusive jurisdiction over all murder 
cases, regardless of the age of the offender. 11 The court held that if the 
state, in a preliminary hearing in juvenile court, established a prima facie 
case against the juvenile, the juvenile courts must hold the accused for crimi
nal prosecution. However, the court also held that the criminal courts could, 
if appropriate, transfer the case back to juvenile CQurts for delinquency pro
ceedings. (See also, Commonwealth v. Moore, and ~onwealth v. Schmidt.)12 
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These holdings were reiterated in Commonwealth v. Owens, where the court held, 
additionally, that prosecution was not appealable. See also, Commonwealth v. 
Croft. 13 

In Commonwealth ex reI. Riggins v. Superintendent of Philadelphia Prisons, 
the court rejected the appellant's contention that he should have had a prelimi
nary hearing on the charge of murder before a family court judge because of his 
age (17 years). The court held that since all of the formal trial courts had 
been consolidated into the Philadelphia Court of Common Pleas, the judge in 
question had jurisdi.ction to conduct a preliminary hearing. (See also, Schmidt 
and Commonwealth v. Rice.)14 

In Commonwealth v. James, the court refused to apply Kent v. United States 
retroactively. The appellant therein claimed that he was ~nstitutionally 
deprived of his right to counsel at the preliminary hearing in juvenile court on 
a murder charge. The court held that the appellant had failed to demonstrate 
any prejudice or lack of fairness as the result of the absence of counsel from 
the hearing. 15 Finally, in Commonwealth v. Nole, the court held that the 
appellant's mother was given sufficient notice of the transfer hearing on the 
murder charge, since she was in attendance at the detention hearing when the 
juvenile court announced the date of the transfer hearing. 16 

The exclusion of murder from juvenile court jurisdiction in Pennsylvania 
has also been ruled on by the U.S. Third Circuit Court of Appeals. In the 
habeas corpus case of U.S. ex reI. Walter v. Maromy, the third circuit, 
interpreting Pennsylvania law, held that a juvenile over 14 years of age charged 
with murder, and against whom a prima facie case had been made, must be pro
ceeded against in criminal, not juvenile, court. 17 

The transfer hearing has also been the subject of state court rulings. In 
1954, the Pennsylvania Supreme Court held, in In re Holmes, that transfer cannot 
take place after an adjudicatory hearing in juvenile courts. 18 The court also 
held, in Commonwealth v. Ransom, that statements made by a juvenile at a 
transfer hearing are inadmissible in the subsequent criminal trial on the mllcder 
charge. 19 

In Commonwealth v. Frisby, the court rejected the appellant's contention 
that he could not be tried as an adult for robbery and burglary (in addition to 
the murder charge), since the transfer statute required that the child in 
question be above the age of 14 years. The court based its holding on the fact 
that the statute applies as of the 14th birthday and that the appellant was lLf 
years, nine and one-half months 01d. 20 In Commonwealth v. Crowson, the court 
held that the recorded testimony from the appellant's prior adjudicatory 
hearing, where he entered a guilty plea, could be used to establish a prima 
facie case at a de novo certification hearing. 21 Two years later, in 
Commonwealth v. Keefer, the court held that where the delinquencies charged in 
the juvenile petition constitute an integral part of the one offense over which 
the juvenile court had no jurisdiction (murder), the juvenile court properly 
transferred all of the charges to the criminal division. See also, Commonwealth 
v. Epps.22 In Commonwealth v. Pyle, the court applied the standards set forth 
in Kent to a "reverse waiver" proceeding in adult criminal courts. See also, 
Commonwealth v. Batty.23 Finally, the court held, in Commonwealth v. Griener, 
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that contrary to its holding in pyle, the state had the burden of proving that 
the juvenile was nonamenable to treatment as a juvenile when filing for a motion 
for transfer of a juvenile to adult criminal courts. 24 

Juvenile Court Dispositional Options 

Juveniles adjudicated to be delinquent may be placed on probation, at,home 
or in foster 'care, or may be placed in a number of different types of publl.c and 
private facilities. About one-half of the adjudicated delinquents, for whom 
confinement was ordered in 1978, were sent to facilities under the authority of 
jurisdiction of the Bureau of Youth Services, Department of Public Welfare 
(DPW) The other 50 percent of adjudicated delinquents were sent to privately 
opera~ed, but publicly licensed and funded, facilities for delinquents. In 
1980, the average length of stay was nine months. 

Counties are charged for commitments made to DPW at the 50 percent level 
under Pennsylvania Act 148 provisions. Community-based residential placements 
are reimbursed by DPW, under Act 148, up to 50 to 75 percent of costs, depending 
upon the type of services provided. 

The initiation of D~W-operated secure treatment programs for serious juve
nile delinquents coincided with the closing of the cellblock for juveniles at 
Camp Hill in 1975. Since that time, the department has planned, developed, 
funded, staffed, and operated special programs in seven sites. The programs 
include a 68-bed coeducational facility (Cornwells Heights Youth Development 
Center), 15 to 20 bed facilities at Oakdale and Weaversville, and a secure 
forensic unit for 20 mentally ill youthful offenders at Norristown. The 
increase in secure beds for delinquents might be one explanatio~5for the reduc
tion in the number of juveniles transferred to criminal courts. 

Juveniles tried in juvenile courts cannot be sent'enced or administratively 
transferred to the Department of Corrections. 

PROCEDURES FOR TRYING YOUT~ 
AS ADULTS IN 1978 

Court Organization 

The highest court of general jurisdiction in Pennsylvania is the Court of 
Common Pleas, with original jurisdiction over all criminal cases and exclusive 
jurisdiction over juvenile delinquency, dependency, a~d neglec~ cases. The 
juvenile court division of these courts has jurisdict~on over Juveniles under 
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the age of 18 years or under the age of 21 'who have committed an act of, 
delinquency before reaching the age of 18.26 These divisions will hereinafter 
be referred to as juvenile courts. 

Hinor criminal cases in Pennsylvania are heard in the justice of the peace 
courts. These courts have original criminal jurisdiction, including over per
sons under 18 years of age, over traffic and other offenses punishable by a fine 
of not more than $500 or a jail sentence not exceeding 90 days. Felony and mis
demeanor preliminary hearings are also held in these courts. 

Philadelphia's municipal court has limited criminal jurisdiction, including 
summary offenses. Pittsburgh's magistrate court hears cases involving mis
demeanors and violations of city ordinances, including traffic cases. 

An overview of Pennsylvania's court jurisdiction over juveniles appears 
below: 

PENNSYLVANIA: COURT JURISDICTION OVER JUVENILES IN 1978 

General 
Juvenile Jurisdiction 

Juvenile Court Divisions 
of Courts of Common Pleas 

Jurisdiction over 
Transferred Juveniles 

Courts of Common Pleas 

Juvenile Traffica 

Justice of the 
Peace Courts b 

Mutiicipal Court 
(Philadelphia) 

Magistrate Court 
(Pittsburgh) 

a. Summary offenses by juveniles, including traffic violations, al"e 
handled in adult courts. 

b. As of 1980, these courts have been renamed "District ,Justice Courts." 
The name used here is appropriate to the 1978 d:'l.ta year. 

Transfer Process 

The initial age of juvenile court jurisdiction in P"-'L1sylvania extends to 
18 years of age. There are two legal mechanisms utilized, i.e., judicial waiver 
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and excluded offenses, for trying youth as adults, which actually cover four 
different procedures. 

Judicial Waiver 

In Pennsylvania, juveniles who are 14 years of age at the time of the 
alleged conduct may be judicially transferred to adult courts. A hearing on 
w~ether the transfer should be made must be held, with notice in writing of the 
tlme, place, and purpose of the hearing given to the juveniles and their 
parents, guardian, or other custodian at least three days before the hearing. 
At the hearing, the juvenile courts must find that there is a prima facie case 
that the child committed the delinquent act alleged, and that the delinquent act 
would be considered a felony 1£ committed by an adult. In addition, it must be 
found that there are reas'onable grounds to believe all of the following: 

(a) That the child is not amenable to treatment, supervision or 
rehabilitation as a juvenile through available facilities. In 
determining th~s, the court may consider age) mental capacity, 
maturity, preVlOUS records, and probation or institutional 
reports; 

(b) That the child is not committable to an institution for the men
tally retarded or mentally ill; 

(c) That the interests of the community require that the child be 
placed under legal ~estraint or discipline or that the offense 
is one which would carry a sentence of more than three years if 
committed by an adult.27 

Also in Pennsylvania any person t including the accused juvenile, may 
request the transfer hearing. If granted, the normal procedures related to 
judicial transfer apply.28 

Excluded Offenses 

The two Pennsylvania provisions which exclud,'~ certain juveniles from juve
nile court jurisdiction pertain to the crime of murder and to very minor crimes, 
known as summary offens2o. Youth charged with murder are automatically referred 
to criminal courts in Pennsylvania, since murder is excluded from original juve
nile court jurisdiction. 29 Youth may be referred back to juvenile courts for 
trial if the adult courts decide that they should be tried as a child, or for 
disposition if convicted of lesser crimes, such as manslaughter. 30 

Summary offenses are also excluded from juvenile court jurisdiction in 
Pennsylvania. Summary offenses by juveniles are heard in the same courts 
hea:ing adult summary cases, unless the youth under 18 years of age fails to pay 
a flne levied by the adult courts. In that event, notice of this fact is cer
tified to the proper juvenile court. Summary offenses include such acts as 
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vandalism, drunkenness, disorderly conduct, harassment and traffi(: violations s 
i. e., offenses Hhich usually are handled through the use of summons or tickets ~ 
rather than arrest. 31 

In 1979 and 1980, severa;I. competing forces sponsored legislatj on to amend 
the juvenile act. The most controversial one was S.B. 829, ~hich would have 
shifted the burden of proving nonamenability frcffi the prosecutors to the juve
nile defendants. In addition, a ·"shopping list" of specific crimes would have 
required automatic transfer to c"'.Lminal courts when the juveniles charged had 
previously bee~ adjudicated delin~uent. Despite considerable and acrimonious 
debate, the bill failed to pass. 

In its place, H.B. 1850 (subsequently Act 1980-12) was passed, amending 
Title 42 (Judiciary and Judicial Procedure) of the Pennsylvania code. Title 42, 
Section 6355, continues to permit the juvenile courts to decide whether the 
offense should be prosecuted and transferred to criminal court. The criteria to 
be utilized in making this determination remain the same as previously cited, 
except "even though there may not have been a prior adjudication of delinquency" 
was added. 

Act 1980-12 also provides that, after placement, a corrections institution 
must not only give the committing court written notice of any transfer to a less 
secure setting (as previously requir~1), but must also provide the appropriate 
prosecutor with the same written notice. If the court o~ the prosecutor do not 
object to the request for transfer within ten days after receipt of the notice, 
the transfer may be effectuated. If the court or the prosecutor do object to 
the transfer, the court must hold a hearing within 20 days for the purpose of 
reviewing th~ commitment order. The institution must be notified of the sched
uled hearing. Evidence may be presented at the hearing by any interested party 
on the issue of the propriety of the transfer. If the institution seeks to 
transfer to a more secure facility, the child must have a full hearing before 
the committing cou:-t. At the hearing, the court may reaffirm or t:1odify its com
mitment order. 

Act 1980-12 also provides law enforcement officers with authority to 
fingerprint or photograph, or both, any child 15' years of age or older who is 
alleged to have committed a delinquent act which constitutes a felony. 
Provision for destruction of these records is included, if the child is not 
adjudicated delinquent for reason of the alleged acts (Section 6308( c». 

Role of the Prosecutors 

In general, district attorneys are not involved in the legal screening of 
complaints at the intake stage of the juvenile courts. In most cases, intake 
staff members (technically, probation officers) determines without consultation 
with the district attorneys, whether complaints should be filed. 
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The role of the district attorneys in transfer hearings varies from one 
area of the state to another, depending upon the informal relationship of the 
prosecutor with the juvenile court judge and the probation department. At the 
time of this case study, information from juvenile court judges indicated that 
in slightly more than one-half of the counties, district attorneys assumed sole 
responsibility for initiating transfer hearings. In 40 percent of the counties, 
petitions for transfer hearings were presented by the juvenile probation offi
cers, and in the remaining counties the petitions were presented jointly by the 
district attorneys and the probation officers. 

The major responsibilities of the district attorneys in dealing with juve
nile offenders are to prosecute youth (charged with murder) in the criminal 
courts and to bring juvenile offenders 14 to 18 years of age who are alleged to 
have committed felony-type acts to the attention of the juvenile courts through 
the filing of transfer petitions. 

One option always available to the district attorneys is to terminate or 
dismiss a case that has bren petitioned for transfer, prior to the actual 
transfer. The statistics from the district attorney's office in Philadelphia 
show that, in 1976, 25 percent of the requests for transfer were withdrawn by 
the district attorney's office prior to the transfer hearing. In 1978, 40 per
cent were withdrawn. Whether the filIng of transfer motions is used as a plea 
bargaining tool is not known. Once transfer is accomplished, the conviction 
rate is reported to be ver:y high. 

Defender Services 

The involvement of defense counsel during the preadjudication stage seems 
to be more consistent in the Various courts than the involvement of prosecutors. 
During both informal and formal intake proceedings, juveniles are advised of 
their rights to counsel, a practice congruent with standards adopted by the 
Pennsylvania Juvenile Court Judges Commission. On a regular basis, juveniles 
are advised (and in some courts, required) to retain legal counsel at all stages 
of any proceedings, and counsel must be provided, unless waived. Public defen
ders are provided in jurisdictions where they are available; where not 
available, counsel is assigned from among members of the bar association. 

Confinement Practices 

Detention Practices 

Adult defendants in Pennsylvania awaiting trial are detained in city or 
county jails, depending upon the local circumstances and various court jurisdic
tions. When youth are beIng held (having been charged with excluded offenses), 
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11 11 be treated as 18 are judicially waived, they wi gener~ y 
or when youth under , ed youth may cont1nue to be held in 
adults and detained in jails. ~o~e~er~d:~~vcourt at the discretion of the 
juvenile detention, awaiting tr ani d It'J'ails and lockups is 

i ' 'I courts Detention n au, 'I 
transferr ng Ju~en1 e h' d ith delinquency dependency, or other Juven1 e prohibited for Juveniles c arge w , 
statuses. 

detention in Pennsylvania is operated by individual counties, or 
Juvenile The maJ'or cities and counties operate their own deten~ by multicounty regions. 

tion centers. 

't stody shall not be detained or placed in shelter care 
A child taken 1n 0 cu tition unless his detention is required to protect 

prior to a hearing on the pe 'f 1 h'ld because the child may abscond t of others or 0 t le c 1 , 
the person or proper y .' f the court or because he has no parent, 
,'~ be removed from the jurisdict1?n 0 i ion' and care and return him to the 
. ardian, or other person to prov1de superv s 
~Jurt when required. 

Sentencing Options 

'1 t ay be placed on probation or sen-
Individuals convicted in cr~m~nath~o~:p:r~ment of Justice, Bureau of 

tenced to an institution operate i y t es of two to five years may be 
' Th receiving max mum sen enc , d 

Correct10ns. ose t state corrections diagnost1c an 
sent, at the discretion of the ~~~rt, i 0 a d transfer within the state system. 
classification center for class1 cat on an r more must be sent to a state 
Persons convicted and sentenced ~fo,fiVtei yeaerSnt~r As region~l corrections 

i d ' tic and class1 1ca on c • 'd d 
correct ons 1agnos "thin the region may be requ1re to sen 
facilities become available, count1es W1, ths to five years to a state 
all individuals receiving sentences of s1dxtmonver five years to a state correc-

' f il't and those sentence 0 0 d 
correct10ns ac 1 y, '" Hinimum sentences cannot excee 
tions diagnostic and class1f1cat10n center. t the discretion of the court. 
one-half of the maximum length of sentence, a 

f confinement in 10 78, because of Young offenders who l:ecei:red ~ente~~es s~ate-operated Camp Hill Correctheir ages, were generally ass1gne to e 
tional Institution. 

Youth convicted 
tively transferred to 
of Youth Services. 

~/" / 

t ed to or administra-' in crimi.nal courts cannot be sen enc 
juvenile corrections facilities or to DPW's Bureau 
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STATE DATA SUMMARY 

As described in the Methodology section, data were collected in different 
ways in Pennsylvania, depending upon the type of information sought. Frequency 
data (PhasE 1) relating to judicial transfers were first obtained from a report 
prepared by the Pennsylvania Joint Council on the Criminal Justice System, Inc. 
Based on this report data, Phase II data were sought through telephone contact 
with the 15 counties which were either among the ten percent most populous in 
the state, were reported to have made five or more judicial transfers, in 1978, 
'or had available information. Subsequent to this collection effort a second 
state source, the Juvenile Court Judges' Commission, supplied judicial transfer 
data which conflicted with the first state source. In addition, the 15 local 
sources were not consistent with either of the two state sources. Due to this 
variation in judicial transfer data, all three sources' information is provided 
in Tables 39-lA and 39-lB in order to allow the reader a fairer understanding of 
the phenomenon in this state. 

Some small problems also occurred in determining the frequency of youth 
being tried in adult courts for excluded murder offenses, as described in the 
Methodology section. Slight variation occurred in the frequency (Phase I) data 
supplied by the Pennsylvania Commission on Crime and Delinquency and the sub
sequently collected Phase II data, reported directly by local sources in the 
counties reported to have made such arrests. This problem has therefore led to 
the display of both data sets in Tables 39-lA and 39-lB. However, it should be 
noted that the state-supplied excluded offense information consisted of arrests 
of juveniles for the crime of murder reported to the Pe~nsylvania State Police, 
while the local sources reported actual case filings. 

No data were available for excluded summary offenses such as traffic, from 
any source in Pennsylvania. 

Table 39-lA is a county breakdown of the number of youth eligible for pros
ecution in Pennsylvania adult courts through judicial transfer and arrests for 
murder, as obtained from state sources. In the 1978 calendar year, 212 youth 
were judiCially transferred according to the JOint Council's report and 264 were 
reporteJ judicially transferred in the Juvenile Court Judges' Commission dsta. 
The variation may be partially explained as resulting from the difference :tn 
counting individuals and counting cases. 

Table 3l-lA also reflects the number of arrests for murder
p 

by county, of 
youth under 18 years of age who were subject to prosecution as adults due to the 
excluded offense provision. In 1978, 63 youth were arrested for this offense, 
according to the Pennsylvania C~ission on Crime and Delinquency's report of 
state police records, for a state rate of 0.314 per 10,000 juveniles eight to 17 . -years of age. 
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TABLE 39-lA. PENNSYLVANIA: REFERRALS OF JUVENILES TO ADULT COURTS IN 
1978 (BY COUNTY, RATE AND LEGAL MECHANISM) AS REPORTED 
BY STATE SOURCES 

Juvenile Judicial Waiverb 
Population I II Excluded Offenses County (Ages 8-17)a Cases c RateQ Cases RateQ Cases e RateO 

Adams 11,544 2 1.733 3 2.599 0 0.000 Allegheny 243,949 18 0.738 9 0.369 5 0.205 Armstrong 13,169 1 0,759 3 2.278 2 1.519 Beaver 36,144 1 0.277 1 0.277 2 0.553 Bedford 8,239 a 0.000 1 1.214 2 2.427 
Berks 49,442 2 0.405 2 0.405 1 0.202 Blair 22,833 3 1.314 3 1.314 a 0.000 t-d 
Bradford 12,287 2 1.628 1 0.814 a 0.000 

~ 
I Bucks 89,612 1 0.116 4 0.446 3 0.335 
~ 
.j::--

Butler 25,654 6 2.339 12 4.678 a 0.000 
Cambria 31,654 4 1.263 4 1.263 1 0.316 /'\ 
Cameron 1,291 a 0.000 a 0.000 a 0.000 

~J 

Carbon 8,404 a 0.000 a 0.000 a 0.000 Centre 15,721 a 0.000 a 0.000 a 0.000 Chester 53, 003 6 1.132 3 0.566 1 0.189 
Clarion 6,860 2 2.915 a 0.000 1 1.458 Clearfield 14,453 3 2.076 3 2.076 a 0.000 Clinton 6,366 1 1. 571 2 3.142 a 0.000 Columbia 9,450 a 0.000 a 0.000 3 3.175 Crawf ord. 15,288 1 0.654 a 0.000 a 0.000 
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TABLE 39-lA (Continued) 

Juvenile Judicial Haiverb 
Population I II Excluded Offenses 

County (Ages 8-17)a Cases c RateO Cases RateO Cases e RateO 

Cumberland 28,949 4 1.382 5 1.727 0 0.000 
Dauphin 35,727 9 2.519 11 3.079 3 0.840 
Delaware 99,089 10 1.009 15 1. 514 2 0.202 
Elk 7,678 0 0.000 0 0.000 0 0.000 
Erie 51,042 6 1.176 4 0.784 1 0.196 

Fayette 27,426 2 0.729 3 1.094 0 0.000 
Forest 981 0 0.000 0 0.000 0 0.000 
Franklin 19,248 3 1. 559 4 2.078 0 0.000 

I-d Fulton 2,262 3 13.263 2 8.842 0 0.000 
~ Greene 6, 789 0 0.000 1 1.473 0 0.000 
I 
I-' 
\Jl 

Huntingdon 6,858 0 0.000 0 0.000 0 0.000 
Indiana 14,254 4 2.806 4 2.806 0 0.000 
Jefferson 7,810 1 1.280 1 1.280 0 0.000 
Juniata 3,244 0 0.000 0 0.000 0 0.000 
Lackawanna 35,542 2 0.563 3 0.844 0 0.000 

,":I " Lancaster 60,946 9 1.477 7 1.149 1 0.164 
CI 

17,591 1 0.568 2 1.137 0 0.000 Lawrence 
Lebanon 20,301 1 0.493 1 0.493 0 0.000 
Lehigh 41, 949 6 1.430 11 2.622 2 0.477 
Luzerne 52,651 11 2.089 12 2.279 0 0.000 

Lycoming 20,212 2 0.990 7 3.463 0 0.000 
McKean 9,20.7- 0 0.000 0 0.000 0 0.000 
Mercer 21,936 4 1.823 2 0.912 0 0.000 
Mifflin 8,4.66 1 1.181 0 0.000 0 0.000 \ 
Monroe 8,774 3 3.419 1 1.140 0 0.000 
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TABLE 39-lA (Continued) 

Juvenile Judicial Wai verb 
Population I II Excluded Offenses 

County (Ages 8-17)a Cases.c Rated Cases Rated Cases e Rated 

Montgomery 109,451 3 0.091 8 0.731 2 O.1KI 
Montour 2,623 0 0.000 0 0.000 0 0.000 
Northampton 36,794 11 2.990 12 3.261 0 0.000 
Northumberland 16,465 3 1.822 4 2.429 0 0.000 
Perry 5,619 0 0.000 0 0.000 0 0.000 

Philadelphia 302, 757 46 1.519 76 2.510 26 0.859 
Pike 2,219 0 0.000 0 0.000 0 0.000 
Potter 3,219 1 3.107 1 3.107 0 0.000 
Schuylkill 25,179 1 0.397 4 1. 589 0 0.000 

'"ti :r Snyder 5,374 0 0.000 0 0.000 0 0.000 
f-' 
C'I 

Somerset 13,195 3 2.274 2 1.516 0 0.000 
Sullivan 1,062 0 0.000 0 0.000 0 0.000 

(; . Susquehanna 6,959 0 0.000 0 0.000 0 0.000 
Tioga 7,813 2 2.560 2 2.560 0 0.000 
Union 4,822 1 2.074 0 0.000 0 0.000 

V,=nango 11,285 0 0.000 0 0.000 0 0.000 
Warren 8,232 2 2.430 7 0.850 0 0.000 
Washington 34,864 1 0.287 1 0.287 0 0.000 
Wayne 5,740 1 1.742 0 0.000 0 0.000 
Westmoreland 65,749 0 0.000 0 0.000 1 0.152 

, 

, 
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TABLB 39-1A (Continued) 

Judicial Waiver b 

County 

Juvenile 
Population 

(Ages 8-1 7) a 
I 

Cases c 
II 

Cases 
Excluded Offenses 
Cases e Rat;a 

Wyom:l.ng 
York 

Total 

4,328 
49,496 

2,007,535 

1 
1 

212 

2.311 
0.202 

1.056 

o 
o 

264 

0.000 
0.000 

1. 315 

o 
4 

63 

0.000 
0.808 

0.314 

a. 1978 population estimates were developed by the National Center for Juvenile Justice using 
data from two sources: the 1970 national census and the National Cancer Institute 1975 estimated 
aggregate census. 

b. The data source for Judicial Waiver I is the Pennsylvania Joint Council on Criminal Justice 
System, Inc., The Transfer of Juveniles to Adult Courts in Pennsylvania; Data Supplement, 1978 
(Harrisburg, Penn.: December 1978). The Judicial Waiver II data source is the Pennsylvania 
Department of Justice, Juvenile Court Judges' Commission, Juvenile Statistics Division, Pennsylvania 
Juvenile Court Dispositions 1978 (Harrisburg, Penn.: 1978). 

c. Data represents individuals s not cases filed. 

d. Rate per 10,000 juveniles eight to 17 years old (1978). 

e. Arrest data provLded by the Pennsylvania Commission (t'1 Crime and Delinquency, based on 
Pennsylvania State Police data. This state source did not estimate the number of arrests which 
resulted in court referrals. 
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Table 39-lB displays data from the contacted local sources, regarding judi
cial transfer in 15 counties and excluded murder offenses in 19 counties. These 
data were obtained by Academy staff through telephone interviews with local 
officials. Judicial transfers of 146 youth were reported in the 15 Phase II 
counties, for a rate of 1.123 per 10,000 juveniles eight to 17 years of age in 
tho8e counties. The 19 counties which had state-reported juvenile arrests for 
murder, reported 53 youth were filed against in adult courts--a total of ten 
less cases than reported arrests. Due to the period of time involved between 
arrests and the court filings, this difference may in part be the result of some 
youth being arrested in 1978 but not being referred to court until the following 
year. This variation may also reflect the result of plea bargaining, whereby 
youth charged with a lesser offense are referred to juvenile courts. 

TABLE 39-1B. PENNSYLVANIA: REFEEL~~LS OF JUVENILES TO ADULT 
COURTS IN 1978 (BY COUNTY, RATE AND LEGAL 
MECHANISM) AS REPORTED BY LOCAL SOURCES 

Juvenile 
Population Judicial Waiver Excluded Offenses 

County (Age 8-17)a Cases RateD Cases RateD 

Allegheny 243,949 10 0.410 1 0.041 
Armstrong 13,169 ** ** 2 1.519 
Beaver 36,144 ** ** 2 0.553 
Bedford 8,239 ** ** 1 1.214 
Berks 49,442 ** ** 1 0.202 

Bucks 89,612 4 0.446 3 0.335 
Butler 25,654 6 2.339 **c ** 
Cambria 31,654 1 0.316 1 0.316 
Chester 53,003 5 0.943 1 0.189 
Clarion 6,860 ** ** 1 1.458 

Columbia 9,450 ** ** 3 3.175 
Dauphin 35,727 13 3.639 2 0.560 
Delaware 99,089 10 1.009 2 0.202 
Erie 51,042 5 0.980 1 0.196 
Lancaster 60,946 9 1.477 1 0.164 

Lehigh 41, 949 6 1.430 2 0.477 
Luzerne 52,651 11 2.089 **c ** 
Montgomery 109,451 9 0.822 2 0.183 
Northampton 36, 794 7 1.902 **c ** 
Philadelphia 302,757 49 1.618 22 0.727 

Westmoreland 65,749 1 0.152 1 0.152 
York 49,496 ** ** 4 0.808 
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TABLE 39-1B (Continued) 

County 

Totals 

Juvenile 
Population 

(Age 8-17)a 

1,472,827 

** denotes Not Surveyed. 

Judicial Waiver 
Cases Rateb 

146 1.123b 

.~. 

Excluded Offenses 
Cases RateD 

53 0.390 b 

a. 1978 population estimates were developed by the National Center for 
Juvenile Justice using data from two sources: the 1970 national census and the 
National Cancer Institute 1975 estimated aggregate census. 

b. Rate per 10,000 juveniles eight to 17 years old (1978), in reporting 
counties. 

c. No state source reported arrests of juveniles for murder~ 

Because of research done by other organizations in Pennsylvania, it is 
possible to offer some trend perspectives in relation to the 1978 data presented 
in Tables 39-lA and 39-1B. Whil~ juvenile arrests for Part I offenses 
(includes larceny, burglary, and auto theft) remained relatively constant 
during this period, juvenile arrests for murder and rape decreased dramatically, 
as can be seen in Table 39-2, comparing 1976, 1977, and 1978. 

PA-19 

\ 



TABLE 39-2. 

Part I 
Year Offenses 

1976 40,574 
1977 39,367 
1978 40,157 

PENNSYLVANIA: JUVENILE ARRESTS (BY YEAR AND 
TYPE OF OFFENSE IN 1976, 1977 AND 1978a 

Juvenile Arrests 
Non-negligent 
Manslaughter Rape Robbery 

105 321 2,531 
40 292 2,502 
63 244 2, 762 

Aggravated 
Assault 

2,067 
2,060 
2,128 

~1 d to Honorable Anthony Scirica and Joseph Rhoses, a Source: .emoran urn . . S ff 
Pennsyivania House of Representatives, from Ken Adami, Leg1s1at1ve ta , 
Harrisburg, unpublished, April 10, 1979. 

During the same period of time, judicial waivers declined as well, as shown 
in Table 39-3. 

Year 

1976 
1977 
1978 

TABLE 39-3. 

Total 
Waivers 

337 
279 
212 

PENNSYLVANIA: JUDICIAL WAIVERS TO ADULT COURTS 
IN 1976, 1977, AND 1978a 

Allegheny County 
Philadelphiab (Pittsburgh) 

78 19 
84 12 
46 c 18 

Rest of 
State 

240 
183 
248 

P Ivania Joint Council on the Criminal Justice System, a. Source: ennsy 1 '. Data 
I The Transfer of Juveniles to Adult Courts in Pennsy van1a, 
s:~;iement, 1978 (Harrisburg, Penn.: December 1978). 

The Court of Common Pleas of Philadelphia Family Court Division, 1978 
b. 1976, 1977, and 1978 judicial waivers as 59, 122, and 76, Report ref lects 

respectively. 

office of t he District Attorney supplied Phase II data c. The Philadelphia 
on 49 judicial waivers in 1978. 
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The following tables and figures, displaying data for both legal mecha
nisms, contain Phase II data gathered from local sources. The Phase II judicial 
waiver counties include 22 percent (15) of the state's 67 counties, but also 
represent 65 percent of the states' estimated juvenile population. In com
parison, the Phase II excluded murder offense counties comprise 28 percent (19) 
of the state's counties and 68 percent of the estimated juvenile population. In 
addition, Phase II excluded offense data were collected from all counties 
reported by state sources to have arrested youth under 18 years of age for murder. 

Judicial Waiver 

This section contains a series of tables and a brief discussion pertaining 
to the Phase II information gathered from local sources about youth referred to 
adult courts during 1978 through the state's judicial transfer mechanism. The 
age, sex, and race breakdown of judicial transfers from local sources in Phase 
II counties is presented in Table 39-4. Of the 146 transfers, 82 percent (119) 
were 17 years old and older, and 96 percent (139) were males. Minority youth 
represented 61 percent (89) of the Phase II total. However, 54 percent of the 
minority youth were in one county. Excluding Philadelphia, minority youth 
represented 43 percent of juveniles judicially transferred in the Phase II counties. 

TABLE 39-4. PENNSYLVANIA: JUDICIAL WAIVERS TO ADULT COURTS 
IN PHASE II COUNTIES (BY COUNTY AND BY AGE, SEX, 
AND RACE) IN 1978, AS REPORTEO BY LOCAL SOURCES 

Aile Sex Race Total Un- Un- !1inor- Un-Waivers 0-15 16 17 18+ known Hale Female known White ity known 
County 

10 0 2 6 2 0 10 est 0 0 2 8 0 
Allegheny 

0 4 0 0 4 0 0 3 1 0 
Bucks 4 0 

6 2 e~t 3 est 1 est 0 0 6 0 0 6 0 0 
Butler 

0 1 0 0 
Cambria 1 0 0 1 0 0 1 0 

5 0 1 3 0 5 0 0 3 2 0 
Chester 

13 2 4 7 0 0 13 a a 2 1\ 0 
Dauphin 

2 5 3 0 10 0 0 6 4 0 
Delaware 10 0 

2 3 0 
Erie 5 0 0 2 3 0 5 0 0 

9 0 1 8 0 0 7 2 0 6 3 0 
Lancaster 

5 1 0 
Lehigh 6 0 0 6 0 0 6 0 0 

1\ 0 a 8 3 0 11 0 0 1\ 0 0 
Luzerne 

9 0 0 7 2 0 9 0 0 6 3 0 
Hontgomery 

6 0 a 7 0 0 2 5 0 
Northampton 7 0 I 

12 0 45 est 4 est 0 1 48 0 
Philadelphia 49 2 6 29 

* * I " * 1 * * 1 
Hestmoreland 1 * * 
State Phase II 

139 6 56 89 
Total 146 6 20 93 26 

* denotes Not Available. 
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Table 39-5 is a distribution of original offenses for youth judicially 
transferred in Phase II counties. Murder, as an excluded offense, is not 
included in this table. Personal offenses (manslaugher, rape, robbery, and 
other personal offenses) represented 62 percent (90) of the total number of 
known offenses. Property offenses accounte(l for 34 percent (50). The "other 
property" category included larceny, auto theft, trespassing, fraud, forgery, 
and receiving stolen property. Public order offenses included drug and liquor 
violations and represented three percent (five) of known offenses. See also 
Figure 39-1 for a graphic breakdown of cases by types of offenses by percentage, 
including the unknown offense. 

TABLE 39-5. PENNSYLVANIA: JUDICIAL I~AIVERS TO ADULT COURTS IN 
PHASE II COUNTIeS (BY COUNTY AND BY TYPE OF OFFENSE) 
IN 1978. AS REPORTED BY LOCAL SOURCES 

Offensesa 
Murder/ As- Aggra-

Han- sault/ vated Other Other Other 
Total slaugh- Rob- Bat- As- Per- Bur- Prop- Public General 

County Ilaivers ter Rape bery tery sault sonal glary tery Order Offenses Unknown 

Allegheny 10 0 0 3 0 3 0 2 2 0 0 0 
Bucks 4 0 0 1 0 1 0 1 1 0 0 0 
Butler 6 0 0 2 0 1 est 0 2 1 0 0 0 
Cambria 1 0 0 0 0 0 0 1 0 0 0 0 
Chester 5 0 0 1 0 1 0 2 0 1 0 0 

Dauphin 13 1 6 1 0 1 0 3 1 0 0 0 
Delaware 10 0 0 3 1 1 0 4 1 0 0 0 
Erie 5 0 1 1 0 2 0 0 0 1 0 0 
Lancas ter 9 0 0 0 0 4 0 5 0 0 0 0 
Lehigh 6 0 0 0 0 1 0 2 2 1 0 0 

Luzerne 11 0 1 2 0 0 0 8 0 0 0 0 
Montgomery 9 2 0 3 0 2 0 2 0 0 0 0 
Northampton 7 0 0 3 0 0 0 4 0 0 0 0 
Philadelphia 49 5 9 18 0 8 1 4 2 2 0 0 
Westmoreland 1 * * * * * * .* * * * 1 

State Phase II 
Total 146 8 17 33 25 40 10 5 0 

* denotes Not Available. 

a. Only most serious cff~nse per individual listed. 
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FIGURE 39-1. PENNSYLVANIA: PERCENTAGE OF JUDICIAL WAIVERS 
TO ADULT COURTS IN PHASE II COUNTIES (BY 
OFFENSE CATEGORY) IN 1978, AS REPORTED BY LOCAL 
SOURCES 

Offensesa 

Personal 62% 
Property 34% 
Public Order 3% 
Other General 0% 
Unknown 1% 

N= 146 

a. Violent offenses (manslaughter, rape, robbery, and aggravated assault), 
represent 60 percent of all offenses in the Phase II counties. 

PA-23 

.. 

....... b 

, 



rc5 

Dispositions for judicially transferred youth are reflected in Table 39-6. 
Excluding unknown judgments and those in the "Other" category, ten percent were 
either found not guilty or dismissed in adult courts. Eighty-nine percent (118) 
were convicted, including six youth in one county (Butler) being convicted under 
the Young Adult Offender Statute (YAOS). 

TABLE 39-6. PENNSYLVANIA: JUDICIAL WAIVERS TO ADULT COURTS IN 
PHASE II COUNTIES (BY COUNTY AND BY JUDGMENT) 
IN 1978, AS REPORTED BY LOCAL SOURCES 

JudS!!!ents 
Referred Youthful 

Total Not to Juve- Offenders 
County Waivers Guilty Dismissed nile Court Judgments Guilty Othera Unknown 

Allegheny 10 0 1 1 0 7 1 0 
Bucks 4 0 0 0 0 4 0 0 
Butler 6 0 0 0 6 0 0 0 
Cambria 1 0 0 0 0 1 0 0 
Chester 5 0 0 0 0 2 3 0 

Dauphin 13 0 3 0 0 9 1 0 
Delaware 10 0 0 0 0 8 2 0 
Erie 5 0 1 0 0 4 0 0 
Lancaster 9 2 0 0 0 2 5 0 
Lehigh 6 0 0 0 0 6 0 0 

Luzerne 11 0 0 0 0 11 0 0 
Montgomery 9 0 0 0 0 8 1 0 
Northampton 7 0 0 0 0 7 0 0 
Philadelphia 49 3 3 0 0 43 0 0 
Westmoreland 1 * * * * * * 1 

State Phase II 
Total 146 5 8 6 112 13 

* denotes Not Available. 

a. Pending or held open. 
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The convictions in Table 39-6, represented in the columns marked "Youthful 
Offender Judgments" and "Guilty" were combined on Table 39-7, in order to 
reflect the sentencing dispositions pertinent to those cases. As can be seen on 
Table 39-7, 97 youth out of the total 118, or about 82 percent, were sentenced 
to places of confinement, i.e., local jails (26 percent) and state adult correc
tions facilities (56 percent). Twenty youth received probation and one youth, 
in Allegheny County, was sentenced to the Job Corps. 

TABLE 39-7. PENNSYLVANIA: SENTENCES REPORTED FOR CONVICTIONS 
ARISING FROM JUDICIAL WAIVERS TO ADULT COURTS IN 
REPORTING PHASE II COUNTIES (BY COUNTY AND BY 
SENTENCE TYPE) IN 1978, AS REPORTED BY LOCAL 
SOURCES 

Sentence T~Ees 
State State Juve-

Adult Cor- nile Cor-
Total rections rections 

County Convictions Fined Probation Jail Facilities Facilities Other 

Allegheny 7 0 0 0 6 0 1 
Bucks 4 0 1 3 0 0 0 
Butler 6 0 0 0 6 0 0 
Cambria 1 0 0 1 0 0 0 
Chester 2 0 0 2 0 0 0 

Dauphin 9 0 0 1 8 0 0 
Delaware 8 0 5 3 0 0 0 
Erie 4 0 0 1 3 0 0 
Lancaster 2 0 0 1 1 0 0 
Lehigh 6 0 1 4 1 0 0 

Luzerne 11 0 6 4 1 0 0 
Montgomery 8 0 2 3 3 0 0 
Northampton 7 0 1 6 0 0 0 
Fhiladelphia 43 0 4 2 37 0 0 

State Phase II 
Total 118 0 20 31 66 0 
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The known Phase II cases of youth sentenced to confinement reported on 
Table 39-7 (97) were then combined in order to reflect the maximum te~s 
possible under the adult court sentences. As Table 39-8 reflects more than one
half (56 percent) of these youth received maximum sentences of three years or 
less, when sentence was known. Two youth were sentenced to life imprisonment; 
none of these youth were sentenced to death. The eight youth sentenced to inde
terminate periods of confinement could not be quantified, in terms of maximum sentences. 

TABLE 39-8. PENNSYLVANIA: LENGTH OF CONFINEI1ENT REPORTEO FOR SENTENCES 
ARISING FROII JUDICIAL WAIVERS TO ADULT COURTS IN REPORTING 
PHASE II COUNTIES (BY COUNTY AND BY I1AXUIlJH SENTENCE) IN 
1978 AS REPORTED BY LOCAL SOURCES 

Sentence Haximums Total One Year One+ to 3+ to 5+ to Over Indeter-Confinements or Less 3 Years 5 Years 10 Years 10 Years minate Life Death Unknown 

County 

Allegheny 6 0 2 0 3 0 1 0 0 0 Bucks 3 0 3 0 0 0 0 0 0 0 Butler 6 0 6 0 0 0 0 0 0 (j Cambria 1 1 0 0 0 0 0 0 0 0 Chester 2 1 1 0 0 0 0 0 0 0 
Dauphin 9 1 1 0 1 0 6 0 0 0 Delaware 3 0 3 0 0 0 0 0 0 0 Erie 4 1 0 0 1 1 0 1 0 0 Lancaster 2 0 1 0 0 1 0 0 0 0 Lehigh 5 1 3 1 0 0 0 0 0 0 
Luzerne 5 0 3 2 0 0 0 0 0 0 Hontgomery 6 0 3 0 0 1 1 1 0 0 Northampton 6 0 0 6 0 0 0 0 0 0 * 13 est 2 est * * 0 2 

Philadelphia 39 * 22 

State Phase II 

8 2 0 2 

Total 97 5 48 18 5 

* denotes Not Available. 
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Excluded Offenses 

This section contains a series of tables and discussion on Phase II data 
collected from local sources about the excluded offense of murder. Information 
is presented, to the extent available, for all 53 locally reported cases, broken 
down by the 19 counties which were identified as having arrests for murder of 
youth under 18 years of age in 1978. 

Table 39-9 reflects the age, sex, and race data pertaining to youth charged 
with murder. Almost all the cases involved males and about one-half of them 
were white. Unlike judicial waivers, over 58 percent of these criminal 
defendants were under the age of 17. 

TABLE 39-9. PENNSYLVANIA: EXCLUDED OFFENSES IN PHASE II 
COUNTIES (BY COUNTY AND BY AGE, SEX, AND RACE) 
IN 1978, AS REPORTED BY LOCAL SOURCES 

Total Age Sex Race County Referrals 0-15 16 17 18+ Hale Female White Minority 

Allegheny 1 1 0 0 0 1 0 0 0 Armstrong 2 2 0 0 0 2 0 2 0 Beaver 2 1 1 0 0 2 0 1 1 Bedford 1 0 0 1 0 1 0 1 0 Berks 1 0 1 0 0 1 0 1 0 
Bucks 3 1 0 2 0 3 0 2 1 Cambria 1 0 0 1 0 1 0 1 0 Chester 1 0 1 0 0 0 1 1 0 Clarion 1 0 0 1 0 1 0 1 0 Columbia 3 0 0 3 0 3 0 3 0 
Dauphin 2 0 0 2 0 2 0 0 2 Delaware 2 1 0 1 0 2 0 0 2 Erie 1 0 1 0 0 1 0 0 1 Lancaster 1 0 1 0 0 1 0 1 0 Lehigh 2 0 1 1 0 2 0 2 0 
Montgomery 2 0 0 2 0 2 0 2 0 Philadelphia 22 6 9 7 0 21 1 3 19 Westmoreland 1 1 0 0 0 1 0 1 0 York 4 3 0 0 1 3 1 3 1 
State Phase II 
Total 53 16 15 21 1 50 3 26 27 ---
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Table 39-10 represents the judgments received by 
Excluding the seven cases in the "Other" category, 63 
and 26 percent were referred to the juvenile courts. 
either dismissed or found not guilty. 

youth charged with murder. 
percent were found guilty 
Only five cases were 

TABLE 39-10. PENNSYLVANIA: EXCLUDED OFFENSES IN PHASE II COUNTIES 
(BY COUNTY AND BY JUDQ1ENTS) IN 1978, AS REPORTED BY 
LOCAL SOURCES 

Judgments 
Referred Youthful 

Total Not to Juve- Offender 
County Referrals Guilty Dismissed nile Court Judgcents Guilty Other 

Allegheny 
Armstrong 
Beaver 
Bedford 
Berks 

Bucks 
Cambria 
Chester 
Clarion 
Columbia 

Dauphin 
Delaware 
Erie 
Lancaster 
Lehigh 

Hontgomery 
Philadelphia 
Westmoreland 
York 

State Phase II 
Total 

1 0 0 
2 0 0 
2 0 0 
1 0 0 
1 0 0 

3 
1 
1 
1 
3 

2 
2 
1 
1 
2 

2 
22 

1 
4 

53 

o 
o 
o 
o 
o 

o 
o 
o 
o 
o 

o 
o 
o 
2 

2 

o 
o 
o 
o 
o 

o 
o 
o 
o 
o 

o 
2 
o 

3 

1 0 
2 0 
1 0 
o 0 
o 0 

1 
o 
o 
o 
o 

o 
o 
o 
o 
o 

o 
5 
1 
1 

12 

o 
o 
o 
o 
o 

o 
o 
o 
o 
o 

o 
o 
o 
o 

o 

o 0 
o 0 
1 0 
1 0 
1 0 

o 
1 
1 
1 
3 

2 
1 
1 
o 
2 

2 
12 
o 
o 

29 

2 
o 
o 
o 
o 

o 
1 
o 
1 
o 

o 
3 
o 
o 

7 

The 29 Phase II CPSE;!S i;n which youth were found guilty resulted in several 
different kinds of sencences. Table 39-11 reflects the outcomes. Seventy-two 
percent (18) of the cOHvicted youth, where sentences were known, were sentenced 
to adult corrections facilities. Two youth were given probation. Among the 
five cases in the "Other" category, one youth was sentenced to a private treat
ment facility. 
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County 

Beaver 
Bedford 
Berks 
Cambria 
Chester 

Clarion 
Columbia 
Dauphin 
Delaware 
Erie 

Lehigh 
Montgomery 
Philadelphia 

State Phase 
Total 

TABLE 39-11. 

Total 

PENNSYLVANIA: SENTENCES REPORTED FOR CONVICTIONS ARISING FROM 
EXCLUDED OFFENSES IN PHASE II COUNTIES (BY COUNTY AND BY 
SENTENCE TYPE) IN 1978, AS REPORTED BY LOCAL SOURCES 

Sentence Types 
State State Juve-

Adult Cor- nile Cor-
rections rections 

Convictions Fined Probation Jail Facilities Facilities Othera 

1 0 0 0 1 0 0 
1 0 1 0 0 0 0 
1 0 0 0 1 0 0 
1 0 0 0 0 0 1 
1 0 0 0 1 0 0 

1 0 0 0 0 0 1 
3 0 0 0 3 0 0 
2 0 0 0 1 0 1 
1 0 0 0 1 0 0 
1 0 0 0 1 0 0 

2 0 0 0 0 0 2 
2 0 0 0 2 0 0 

12 * 1 * 7 * * 
II 

29 0 2 0 18 0 5 

* denotes Not Available. 

Unknown 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
4 

4 

a. Three cases were awaiting sentencing, one case was under appeal and one case was sentenced 
to a private treatment facility. 
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Table 39-12 reflects the maximum sentence lengths given to those 18 youth 
sent to state corrections facilities in Phase II counties. No youth received 
maximum sentences of one year or less, over three to five years, or death. 
Sentences were relatively long. Eight out of 18 cases (44 percent) received 
sentences of over ten years, five youth received life sentences and the outcome 
of the Beaver County conviction is unknown. 

County 

Beaver 
Berks 
Chester 
Columbia 
Dauphin 

Delaware 
Erie 
Hontgomery 
Philadelphia 

State Phase II 
Total 

TABLE 39-12. PENNSYLVANIA: LENGTH OF CONFINEHENT REPORTED FOR SENTENCES 
ARISING FRON EXCLUDED OFFENSES IN PHASE II COUNTIES (BY COUNTY 
AND BY HAXIHllN SENTENCE) IN 1978, AS REPORTED BY LOCAL SOURCES 

Total One Year One+ to 3+ to 
Sentence Haximums 

5+ to Over Indete,r-
ConU nements or Less 3 Years 5 Years 10 Years 10 Years minate Life 

* * * * * • * 
1 

0 0 
0 0 0 0 1 

1 

0 0 
0 0 0 0 1 1 

3 0 0 
3 0 0 0 0 
1 0 0 0 0 0 1 0 

0 1 0 0 0 0 0 
1 

0 0 0 0 0 0 1 
1 

1 
2 0 0 0 0 1 0 

1 0 1 2 0 3 
7 0 

8 5 
18 0 0 

* denotes Not Available. 
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Death Unknown 

* 1 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 

0 

I 
11 

" 
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By way of summary, Table 39-12 is presented to assist the reader in better 
understanding the falloff in the frequencies listed in the preceding tables, as 
reported by local Phase II sources only. 

TABLE 39-13. PENNSYLVANIA: SUHMARY OF TABLES (BY LEGAL 
HECHANISM) AS REPORTED BY LOCAL SOURCES 

Total Referrals to Adult Courts in 1978 

Total Referrals Selected for Phase II 
(Tables 39-4 and 39-9) 

Total Referrals Resulting in Convictions 
(Tables 39-7 and 39-11) 

Total Convictions Resulting in Sentences of 
Confinement (Tables 39-8 and 39-12) 

* denotes Not Available. 

Judicial 
Waivers 

146 

118 

97 

Excluded 
Offenses 

53 

29 

18 

a. The Joint Council on the Criminal Justice System, Inc. reported 212 
judicial transfers occurred in 1978 and the Juvenile Court Judges' Commission 
reported 264 transfers occurred during that year. 

b. The Pennsylvania Commission on Crime and Delinquency reported that 
Pennsylvania State Police records showed 63 arrests of youth 18 years of age for murder in 1978. 

In summary, youth judicially transferred in Pennsylvania Phase II counties 
were generally at least 16 years old and male. Hinorities represented over one
half of the Phase II totals; however, over one-half of these minority youth were 
transferred to adult courts in Philadelphia County. Most charges in Phase II 
co~nties (62 percent) were for personal offenses. Most youth (89 percent) were 
convicted in these counties and.82 percent were incarcerated upon conviction. 
The majority sentenced to incarceration in Phase II counties were sent to state 
adult corrections facilities. More than one-half (56 percent) of youth reported 
to be sentenced to confinement received maximum sentences of three years or 
less. Two youth received life sentences in the Phase II counties, however. 
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'I Fifty-eight percent of the youth in Pennsylvania Phase II counties' adult 
courts due to murder, excluded from juvenile court jurisdiction, were'less than 
17 years old and all but three of youth reported were males. The number of 
white and minority youth were almost evenly divided. Eighty-five percent of the 
cases in Phase II counties found guilty were sentenced to state adult correc
tions facilities. Thirteen of the 18 youth sentenced to confinement were given 
over ten-year sentences, with five youth receiving life sentences. 

Data on excluded summary offenses including traffic were not available from 
any Pennsylvania source. 

RESULTS OF ON-SITE INTERVIEWS 

In February 1980, Academy staff visited Pennsylvania to conduct on-site 
interviews with key people in Allegheny, Dauphin, Greene, and Philadelphia 
Counties as well as in the state capital, Harrisburg. Interviews were arranged 
with judges and court personnel, prosecutors and public defenders, state and 
local officials, and youth advocacy and research agency personnel. 

A standard interview format was used, in which interviewees were asked 
their opinions about the relative impacts of judicial transfers and excluded 
murder and summary offense cases on the system, the public, and the juveniles 
themselves. Other questions probed the deficiencies in the current system and 
proposals for change. 

Perceived Effects on the Court 
System of Trying Youth as Adults 

The effect of trying youth as adults most frequently mentioned with appro
val was the removal of the tougher cases from juvenil~ court jurisdiction. The 
opinion expressed was that the youth who were going to adult courts were the 
ones who were least likely to be amenable to effective treatment as juveniles. 
In 1977 and in 1978, this group represented less than one percent of the 
juvenile court workload. Nevertheless, they are the most problematic cases, in 
the minds of the interviewees. 

The advantages to having the judicial transfer option were phrased in 
several ways: 

• Fewer cases in juvenile courts. 

• Saves time and money. 

• Provides the court with an additional option; 
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• Provides a "release valve" for juvenile court. 

• Demonstrates to the state the need for secure juvenile facilities. 
The argument here is that many more youth were waived (and 
ultimately sentenced to longer terms) than were necessary because 
the state fails to provide sufficient bedspace for juveniles. 

Interviewees seemed to be sensing a number of effects simultaneously 
I . ' re at~ng to cost-benefit, institutional survival and public image. The removal 

of some youth not amenable to treatment as juveniles, according to one judge 
interviewed, "helps to keep intact the philosophy of the juvenile court as a~ 
instrument of treatment, rather than punishment." 

Several respondents indicated that the juvenile courts felt no benefits 
from transferring youth to adult courts. }losi: respondents stated, at the same 
time, that there were no disadvantages to juvenile courts as a result of trans
ferring youth to adult courts. Despite the prevailing opinion, there were some 
respondents who mentioned several disadvantages: 

• Juvenile courts lose control of a greater number of youth, thereby 
decreasing their power. 

• Parents are frequently inadequately prepared to cope with the 
adversarial process of the criminal court. 

• For juvenile court judges, who typically operate from a treatment 
philosophy rather than one of retribution, it is distl'<:!c.U.ng to 
single out certain juveniles for punishment. 

No advantages for the adult courts were cited by any respundents. In fact, 
several respondents indicated that there were no disadvantages either, indi
cating that some interviewees felt that the transfer of youth into the adult 
system virtually had no effect on adult courts. Considering the relatively 
small number who are actually transferr-ed, this represents an understandable 
response. 

Other respondents mentioned a rather lengthy list of disadvantages to the 
adult courts, including: 

• Increased caseload; 

• Limited judicial experience with properly sentencing youth; 

• Limited rehabilitative services in the adult system; 

• Increased possibility of acquittal or probation; 

• Increased costs through the double (juvenile/criminal court) 
hearing provisions; and 
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• It presents the courts with problems for which it has inadequate 
options. 

Perceived Effects on the Corrections System 
of Trying Youth A's Adults 

All respondents indicated that the state adult corrections system did not 
benefit in any way from the placement of juveniles in· the adult system. In 
fact, many disadvantages were itemized. The three most frequent responses were 
the problems of segregating youth from adults, overcrowding, and the increased 
potential for physical and sexual abuse. Several other disadvantages were also 
mentioned. 

• It presents discipline problems and involves considerable staff 
training; 

• It places more pressure on the adult system to provide space for 
youth, on a segregated or quasi-seglegated basis; and 

• It produces a need for more and different services. 

Conversely, the juvenile corrections system was seen to derive several 
benefits. The benefit most frequently mentioned was that it removes the 
influence of hardened youth from affecting other juveniles. The perception is 
that since many serious offenders are removed, this also allows more con
centration 'of efforts and resources upon those youth who are more likely to 
benefit. 

The savings to juvenile correctional institutions could be substantial. 
Year-end population for all adult correctional facilities in the state, as of 
December 31 1977 was reported at 7,600 by the Pennsylvania Bureau of 
Corrections: Th~' population has continued to increase to 8,181. In 1978, 84 
youth were sentenced to state adult facilities. While not enormous, the number 
of sentenced young offenders is significant. 

Several respondents indicated that the result of transfer had no effect on 
juvenile corrections, since the alternatives are the same regardless of the 
court. With the development of small, secure treatment programs within the 
juvenile system, this statement obviously can be questioned. 

Two disadvantages to juvenile corrections were mentioned, regarding the 
absence of transferred youth from that system: 

~ I 

• Decreased population could result in decreased appropriations. 

• Waiver is a public ackno~ledgment by the courts of the failure 
of the juvenile correctional system. 
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Perceived Effects on Offenders 
of Being Tried As Adults 

Many respondents indicated that if youth were tried as adults, their chan
ces to "win" were increased. One respondent said, "Fifth percent of those youth 
transferred do no time at all." 

The Academy census data does not support this contention. Of the 146 youth 
judicially transferred to criminal courts in 1978 from Phase II counties, 89 
percent were convicted and 82 percent of those convicted were incarcerated in 
adult corrections institutions or jails. The percentage of youth convicted for 
murder in Phase II counties and sentenced to adult correctional facilities was 
72 percent in 1978. Juvenile court dispositions for 1978 show that 7.5 percent 
of the total cases processed in juvenile courts were committed to public and 
private delinquency in~titutions. However, the periods of possible confinement 
are not nearly so long, normally under a year. Probation was the disposition in 
18 percent of the cases. 32 These figures tend to substantiate the claim that 
youth transferred to adult courts, if convicted, are given more severe sentences 
than they would have received in juvenile courts. 

The most frequently mentioned advantages to youth tried as adults related 
to the availability of legal safeguards, such as increased due process, use of 
jury trial, guar~nteed legal representation and availability of bail/bond. Also 
mentioned were the more frequent use of fines and probation in lieu of commit
ment to state correctional institutions. (The data doesn't support this state
ment for many youth.) 

Quite a few disadvantages to the youth were mentioned. The lack of reha
bilitation services for youth in the adult system was mentioned most often. 
Other disadvantages frequently mentioned included: 

• Threat of physical and sexual abuse in adult institutions; 

• Association with hardened criminals; 

• Permanen~ criminal record; 

• Negative effects of probable segregation and possible isolation 
in adult institutions; 

• The increased trial time involved in adult courts. (The average 
processing time for most cases in the juvenile court system was 
88.1 days versus 171 days in adult court, according to the 
Pennsylvania Joint Council on the Criminal Justice System, using 
1975 data. By 1978, the time lapse from referral to disposition 
for the average case in the juvenile court system was down to 
67.44 days for all cases;33 
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• The negative effect of jail time, often referred to as "dead 
time;" and 

• The lack of treatment and rehabilitation services. 

Overall, youth were perceived as being better off in adult courts during 
the trail ph?se but worse off if incarceration in adult corrections institu
tions were ordered. 

Perceived Effects on the Public 
of Trying Youth Ao'Adults 

The public safety issue was a key argument for the "Rendell amendments" 
(provisions to ease the deferral of youth to adult courts) to the juvenile 
justice code in Pennsylvania. It was generally believed by most respondents 
that the public would feel safer if serious juvenile offenders were tried in 
adult courts. While many respondents believed that there would be no actual 
effect on public safety, the consensus was that it would appear that something 
was being done about juveniles who committed violent crimes. 

Information available in Pennsylvania tends to bear out public perceptions. 
About one-third of the juveniles referred to juvenile courts for violent offen
ses are detained prior to trial. Probation was ordered in about 26 percent of 
those cases (40 percent in Philadelphia). About 30 percent of the cases (46 
percent in Philadelphia) were dismissed, warned, adjusted or held open. 34 It 
does appear that the adult system is harsher than the juvenile system, when 
measured in terms of convictions and confinements. 

Several respondents stated that it might be less expensive to incarcerate a 
juvenile in adult facilities, rather than juvenile institutions. However, there 
may be social costs to consider. While the immediate effect of lo~g-term inca
pacitation would remove serious juvenile offenders from the communlty, the ulti
mate outcome is believed by some to be negative, resulting in greater recidivism 
and profound negative effects on the juvenile, thereby producing higher crime 
rates. 

Perceptions of Factors to be Considered 
in the Referral of Youth to Adult Courts 

Respondents were surveyed for their opinions on which factors were the most 
important in considering the decision to try youths in adult courts. By far, 
the two criteria most frequentlr mentioned were the severity of the instant 
offense and the extent of the youth's prior record. Age was a distant third 
choice. These choices appear to be consistent with people's understanding of 
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the current legal system in Pennsylvania. For example, murder is an adult 
offense, regardless of age. 

Beyond these three criteria, about a third of the respondents mentioned 
Some or all of the remaining factors that were enunciated in the Kent case. 
These include, in descending ranked order, criminal sophistication, lack of 
available services or potential for rehabilitation, best interests of the public 
or the child, dangerousness, and the use of social histories, probation reports 
and/or psychiatric evaluations. 

The inference drawn from the low priority given to probation and 
psychiatric reports is that the overriding concern in making a transfer deter
mination is clearly not therapeutic, but offense and offender-oriented. 
Excluding this difference, the factors cited by respondents closely match those 
defined by statute. 

~rceptions of Needed Changes in 
the Referral of Youth to Adult Courts 

Knowledg:able people in Pennsylvania are clearly divided into two opposing 
camps: (1) tnose who believe that the juvenile justice system is inadequate and 
has a history of leniency which contributes to serious juvenile crime and (2) 
those who believe that the juvenile justice system, with all of its i~ade
quacies, is far superior to the criminal justice system in deterring criminal
ity. This dichotomy is readily apparent in legislative proposals which were 
introduced to reform the juvenile justice system. 

At one extreme are bills, introduced by law enforcement personnel and pros
ecutors, calling, for more excluded offenses, lower age for criminal prosecu-' 
tion, certification of first offenders, use of fingerprinting and photographs 
for retail thefts and other offenses, more discretion by the district attorneys 
in the juvenile court process, and a mandated number of beds in secure facili
ties for juveniles. 

Opposition from child advocacy groups and public defenders recognizes many 
weaknesses in the current system, but call for a more humane juvenile justice 
system with "beefed up" serVices, rather than increaSing the use of the criminal 
courts for juvenile offenders. 

Somewhere in the middle are juvenile court personnel who maintain that the 
juvenile courts are the place for most delinquents, but cite a need for more 
options to be available to them. Specifically suggested was a long-term secure 
juvenile institutional care, ~l7hich might obviate the transfer of many juveniles. 
Also suggested was mandatory education for detained juveniles, more rigorous 
detention standards, more community-based programs, more funds for diversion, 
more restitution programs, and provision for more time and personnel to deal 
with youth in juvenile courts. 
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Opinion was fairly evenly divided on how much influence the wishes of a 
youth should have upon the decision to be tried as an adult. Currently, a juve
nile may request transfer. Five respondents stated that a youth's request 
should control the decision; six said that it should be given considerable 

'weight; eight felt that it should be given some weight; and three said that it 
should not be considered at all. 

The current struggle over changes in the juvenile code in the state remains 
a classic confrontation between "law and order" advocates and "child care" advo
cates. The changes to date have been compromised to accommodate both positions, 
leaving neither group with all it has sought. Specific language has been added 
to the juvenile code to allow transfer to adult courts for first offenders and 
to permit fingerprinting and photographing in certain types of cases. The 
"shopping list" of excluded offenses (which mandate transfer from juvenile 
courts) was not adopted, leaving the jurisdiction of the juvenile courts intact. 

SID1MARY AND CONCLUSIONS 

The issue of transfer of juveniles from juvenile courts to criminal courts 
was the major juvenile justice issue in the state dt the time of the study. 
Judicial transfer as a means to address serious juvenile crime has engendered 
major controversy between "law and order" exponents and "child care" advocates, 
resulting in polarized and highly publicized positions. Open discussion in the 
legislature and the press has generated great public interest in this issue. 

The focus of this controversy is the pressure of change being proposed by 
prosecutors. In a document in support of proposed amendments to the juvenile 
act, Philadelphia District Attorney Rendell stated: 

Despite a leveling off nationally, Philadelphia is 
experiencing a steadily upward spiral in juvenile crime. 
This is especially alarming in light of the decreasing 
population of children of juvenile court age within the 
city. In 1977, the Philadelphia Juvenile Court issued 
approximately 8,750 delinquent petitions alleging conduct 
that would constitute misdemeanors or felonies if committed 
by adults. In 1978, the number of petitions increased to 
over 10,150 (or an increase of 16 percent). In the first 
four months (.If 1979, the number of petitions filed by the 
court has increased by over 600, as compared to the same 
p~riod of 1978. 

The District Attorney's Office believes that the rapid 
growth of serious delinquent conduct by juveniles in 
Philadelphia is creating a momentum within the community 
which will eventually result in significant change in our 
laws governing the handling of serious juvenile offenders. 
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By taking action at this time, we hope to avert the type of 
overreaction which was displayed recently by the State of 
New York. In New York, the state legislature adopted 
amendments to the Juvenile Code dropping the age of a juve
nile from 18 to 16 for most classifications of offenses and 
even down to 14 for several serious offenses. 35 

The opposing position can be illustrated by an excerpt from a letter writ
ten by Patricia J. Evey, Western Region Director of the Juvenile Justice Center, 
to the editor of the Pittsburgh Post-Gazette: 

Mr. Rendell's attempts to amend the Juvenile Act have 
Drought him notoriety across the commonwealth. They seem 
to be based upon his perception that juvenile offenders are 
not handled punitively enough in the juvenile system and 
therefore the streets will be "safer" if juveniles can be 
expeditiously transferred to the adult system. This pre
sumption ignores several important facts: 

• Under present juvenile law, an alleged offender 
awaiting hearing in juvenile court is detained with
out bail in a secure juvenile detention facility. 
If that same juvenile is transferred as an adult 
he becomes eligible for bail and sometimes spend~ 
as long as six months on the street awaiting trial. 

• The adult prison system in Pennsylvania is packed. 
An increase of transfers of juveniles to adult court 
would necessitate massive and costly construction. 

• In adult prison, a juvenile gets no rehabilitation 
or education, is subject to the horrors of the 
environment, and comes out without job skills. 

• The present juvenile act adequately addresses the 
process of transferring those few serious juvenile 
offenders who are not amenable to treatment, care, 
and rehabilitation in the juvenile system to the 
adult system.36 

The passage of HB. 1850, an attempt at compromise, has only temporarily 
reduced the furor surrounding the issue of youth being tried as adults. The 
importance of this issue in future public policy deliberations in Pennsylvania 
cannot be underestimated. The outcome of the controversy will seriously 
influence the entire justice system, both juvenile and adult, for many years to 
come. 
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METHODOLOGY 

The Rhode Island Supreme Court was able to provide state data for 1978 
judicial waivers for the statewide court system. However, breakdowns by county 
were unavailable from this state source. The Academy did not attempt to verify 
this aggregated data with individual court sources, because there is a state 
operated system. Data on youth excluded from juvenile court jurisdiction due to 
a third serious offense charge were not available from the juvenile court clerk 
in the supreme court, who stated the sought data were not compiled in Rhode 
Island. Finally, excluded traffic offense data were also provided by the 
supreme court in aggregated form. 

COURT ORGANIZATION 

The highest courts of general jurisdiction in Rhode Island are the superior 
courts. These courts operate in four locations and have original jurisdiction 
over all crimes. 1 

The seven district courts in Rhode Island have original jurisdiction over 
all misdemeanors where the right to a jury trial in the first instance has been 
waived. Minor criminal cases may also be heard in two municipal courts, local 
courts of limited jurisdictio~, located in Providence and Pawtuckett. These 
courts also exercise jurisdiction over violations of municipal ordinances, 
including traffic. 

The family courts of Rhode Island, a unified state court operating in four 
locations, have exclusive original jurisdiction over matters relating to juvenile 
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delinquency, dependency, and neglect. 2 These family courts will hereafter be 
referred to as juvenile courts. Juveniles of any age charged with the violation 
of a traffic ordinance are tried as adults in the court of appropriate jurisdic
tion. 

An overview of Rhode Islands courts by their jurisdiction over juveniles 
appears below. 

RHODE ISLAND: COuRT JURISDICTION OVER JUVENILES IN 1978 

General 
Juvenile Jurisdiction 

Family Courts 

Jurisdiction over 
Transferred Juveniles 

Superior Courts 

TRANSFER PROCESS 

Juvenile Traffic 

District Courts 
Municipal Courts 

In Rhode Island, the initial age of juvenile court jurisdiciton extends to 
18 years of age. 3 Individuals who are 16 or 17 years old are eligible for pro
secution in adult courts through two legal mechanisms. 

Judicial Waiver 

In Rhode Island, juveniles, 16 years or age or older, charged with an 
offense that would subject an adult to indictment may be judicially waived. 4 
Juvenile jurisdiction may be waived only after a full investigation by 
judges of the juvenile courts. The courts must include a statement of the 
relevant facts as well as the reasons for or considerations motivating the 
det ~mination as mandated in Kent v. United States. 5 (see Case Law 
Summary secti~n). Rhode Island statur.e does not specify w~o ca~ initiate 
the waiver procedure. In addition, in the event that the Juven~le court has 
waived jurisdiction over any individual, the waiver is permanent. Al~ 

court proceedings subsequent to the permanent waiver must take place ~n 
adult courts. 6 
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Excluded Offenses 

Juveniles 16 years of age or older who are found delinquent on two separate 
occasions for having committed offenses after reaching age 16 which are subject 
to indictment if committed by adults are excluded from juvenile court jurisdic
tion for any subsequent felony offenses and are, therefore, automatically 
referred to adult courts for prosecution. 7 No juvenile court hearing is 
required in these cases. 

All traffic offenses are excluded from juvenile court jurisdiction in Rhode 
Island as well. Youth charged with traffic violations are routinely handled in 
l'ldult courts. 8 

CASE LAW Sill1MARY 

Rtelevant cases reaching the Rhode Island Supreme Court since 1950 have been 
primarIly concerned with due process safeguards, including the right to legal 
represemtation. The supreme court held, in Knott v. Langlois, that the oppor
tunity for a hearing, access by the juvenile's counsel to social service 
records, and a statement of reasons in support of the waiver order are implicit 
in the statutorily required full investigation prior to a waiver of juvenile 
court jurisdiction. 9 The court, in this manner, incorporated the mandate of 
~ v. ynited States into the laws of Rhode Island. 10 The constitutionality of 
Rhode Island's waiver statute was addressed in In re Correia, wherein the court 
held that: due process and equal protection standards were met by the statute in 
question. 11 Further, tne court stated that a reviewing court should apply the 
procedural guidelines set forth in Knott v. Langlois. 

The supreme court also held, in In re Holley, that the postindictment right 
to counsel at a lineup applies to preindictment lineups involving juvenile 
defendants. 12 

CORRECTIONS INFORMATION 

In 1978, all adult and juvenile facilities as well as probation and parole 
services were under the jurisdiction of the Department of Corrections. Courts 
could commit: adult offenders to the department for both felonies and mis
demeanors. 

Juveniles adjudicated delinquent in 1978 could be placed in juvenile 
corrections facilities operated by the Department of Corrections. As of January 
1, 1980 all juvenile services and institutions came under the jurisdiction of 
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the Division of Institutional Services, Department for Children and Their 
Families. 

Youth tried as adults were treated as adults and were, therefore, subject to 
sentencing to adult corrections facilities. 

Prior to 1980, there were no statutory provisions for administrative trans
fers between adult and juvenile facilities. However, effective January 1, 1980, 
according to state sources, juveniles adjudicated delinquent can be administra
tively transferred from juvenile facilities to adult facilities and programs. 13 
Further, youth under 18 year<. of age convicted in adult courts can be trans
ferred from adult facilit~es to juvenile facilities and programs. 

STATE DATA SUMMARY 

In Rhode Island, juvenile court jurisdiction extends to 18 years of age. 
Youth may be referred to the adult courts in several ways. First, youth may be 
judicially waived from juvenile courts, if they are 16 years of age or older and 
have committed an indictable offense, after investigation and hearing in juve
nile courts. Second, Rhode Island also has a "once waived, always waived" pro
vision. Third, individuals 16 years of age or older who have been found 
delinquent for two indictable offenses after the age of 16 are prosecuted for 
all subsequent felonies in adult courts. Data on this type of excluded offense 
were not collected in Rhode Island. Finally, excluded traffic offenses com
mitted by persons under 18 . ears of age are routinely heard in adult courts. 
These traffic data are displayed in a separate section of this profile. Data 
displays by county were not available in Rhode Island. A state total repre
senting all five Rhode Island counties is shown in the following tables. 

Table 40-1 shows that eight youth were judicially waived to adult courts in 
Rhode Island in 1978, which represented a waiver rate of 0.509 per 10,000 
juvenile population. In addition, it was reported that two other youth under 18 
years of age were automatically tried in adult courts in 1978, having been judi
cially waived for previous offenses. These two youth are not included in the 
folowing judicial waiver tables. 
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TABLE 40-1. RHODE ISLAND: REFERRALS OF JUVENILES TO ADULT COURTS 
IN 1978 (BY RATE AND LEGAL HECHANISH) 

Juvenile 
Population 
(Ages 8-17)a 

Judicial Waiver 
Cases b Rate C 

Rhode Island Total 157,073 8 0.509 

a. 1978 population estimates were developed by the Natonal Center for 
Juvenile Justice using data from two sources: the 1970 national census and the 
National Cancer Institute 1975 estimated aggregate census. 

b. Two cases initially prosecuted in adult court because of a "once 
waived, alwaYB waived" provision not included in totals. 

c. Rate per 10,000 juveniles eight to 17 years old (1978). 

d. Breakdown by county was not available. 

Table 40-2 gives a demographic breakdown of the eight youth judicially 
waived tQ adult courts in 1978. All were 17 years old and all were males. 
Fifty percent were white and 50 percent minority youth. 
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TABLE 40-2. RHODE ISLAND: JUDICIAL ~"AIVERS TO ADULT COURTS 
(BY AGE, SEX, AND RACE) IN 1978 

A~e Sex Race 
Total Minor-

Waivers 16 17 18+ Male Female White ity 

Rhode Island 
Totala 8 0 8 0 8 0 4 4 

a. Breakdown by county was not available. 

Table 40-3 shows the distribution of judicial waivers by offense category. 
Three offenses, or 43 percent of the known cases, were for personal offenses 
(murder, manslaughter, aggravated assault, or other personal offenses). Four 
offenses, or 57 percent, were for 'burglary or other property offenses. Figure 
40-1 graphically illustrates these categories by percentage, including the one 
unknown offense. 
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TABLE 40-3. RHODE ISLA~ID: JUDICIAL WAIVERS TO ADULT COURTS (BY COUNTY AND 
BY TYPES OF OFFENSES) IN 1978 

County 

Rhode Island 
Totalb 

Total 
'Waivers 

8 

* denotes Not Available. 

Murder/ 
Man-

slaugh-
ter 

1 

As-
sault/ 

Rob- Bat-
Rape bery tery 

* * * 

a. Only most serious offense per individual listed. 

b" Breakdown by county was not available. 

.,;' 

.\ 

Offensesa 
Aggra-
vated Other 
As- Other Bur- Prop- Public 

sault Personal glary erty Order 

1 1 2 2 * 

; . 

. ' 

Other 
General Unknown 

* 1 

\ 

I' , 
I 
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FIGURE 40-1. RHODE ISLAND: PERCENTAGE OF JUDICIAL WAIVERS 
TO ADULT COURTS (BY OFFENSE CATEGORY) IN 1978 

Offensesa 

Personal 38% 
Property 50% 
Public Order 0% 
Other General 0% 
Unknown 13% 

N = 8 

a. Violent offenses (murder/manslaughter, rape, robbery, and aggravated 
assault) represent 25 percent of all offenses in the state. 
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Table 40-4 represents the judgments of youth waived to adult courts in 
1978. Four of the eight cases were held open or continued (other category). 
Among the remaining four cases, one-half were dismissed and the other two youth 
were found guilty. 

TABLE 40-4. RHODE ISLAND: JUDICIAL WAIVERS TO ADULT COURTS 
(BY JUDGMENTS IN ADULT COURTS) IN 1978 

Judgments 
Referred 

Total Not to Juve-
Waivers Guilty Dismissed nile Court Guilty Othera 

Rhode Island 
Totalb 8 0 2 0 2 4 

a. Held open or pending. 

b. Breakdown by county was not available. 

Table 40-5 shows the sentences imposed on youth tried in adult courts. Of 
the two found guilty, both were committed to state adult corrections institu
tions. 

TABLE 40-5. RHODE ISLAND: SENTENCES REPORTED FOR CONVICTIONS ARISING 
FROH JUDICIAL WAIVERS TO ADULT COURTS (BY SENTENCE TYPE) 
IN 1978 

Sentence Types 
State 

Adult Cor-
Total rections 

Convictions Fined Probation Jail Facilities Other 

Rhode Island 
Totala 2 o 

a. Breakdown by county was not available. 
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Table 40-6 shows the maximum sentence durations received by the youth sen
tenced to incarceration in Rhode Island. One received a maximum sentence of one 
year or less and the other received a maximum sentence of over ten years. 

TABLE 40-6. RHODE ISLAND: LENGTH OR CONFINEHENTS REPORTED FOR 
SENTENCES ARISING FROM JUDICIAL HAIVER TO ADULT 
COURTS IN PHASE II COUNTIES (BY HAXlHIDI SENTENCE) 
IN 1978 

It should again be noted that data on youth tried in adult courts due to 
their exclusion from juvenile court jurisdiction because of two prior juvenile 
adjudications for indictable offenses were not available by the state. 

Table 40-7 provides a summary of the number of cases reported in the pre
ceding tables concerning total referrals to adult courts; the number selected 
for Phase II investigation; and findings concerning conviction and confinement 
practices applicable to these youth. Because the Rhode Island Supreme Court 
provided aggregated data for the entire state system, Phase II data were 
generally available on all eight judicial waivers reported. One-quarter (two) 
of the youth were determined to be guilty and both received sentences of con
finement. 

TABLE 40-7. RHODE ISLAND: SUMMARY OF TABLES 
(BY LEGAL MECHANISM) 

Total Referrals to Adult Courts in 1978 (Table 40-1) 

Total Referrals Selected for Phase II (Table 40-2) 

Total Referrals Resulting in Convictions (Table 40-5) 

Judicial \~aiver 

8 

8 

2 

Total Convictions Resulting in Sentences of Confinement (Table 40-6) 2 
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In summary, few youth were waived to adult criminal courts in Rhode Island 
in 1978. All eight were 17 years old and male; half were white and half 
minority youth. Forty-three percent were transferred for personal offenses, the 
remainder for property offenses. Two cases were dismissed and two cases were 
found guilty. Four of the cases were held open or continued. Of the two youth 
found guilty, both were committed to state adult corrections institutions. One 
received a maximum sentence of one year or less and one a maximum sentence of 
over ten years. 

Routinely Handled Traffic Offenses 

When juveniles 16 years of age or older violated Rhode Island traffic ordi
nances in 1978, the cases were routinely handled in adult courts. Table 40-8 
presents state-supplied information on the number of youth referred to adult 
courts for excluded traffic offenses. In total, 5,913 youth between 16 and 18 
years of age were reported to have been referred to adult courts for these 
excluded offenses, indicating a 1978 rate of 376 juvenile traffic cases per 
10,000 estimated juveniles in the state. 

TABLE 40-8. RHODE ISLAND: JUVENILE REFERRALS TO ADULT COURTS FOR 
EXCLUDED TRAFFIC OFFENSES (BY JUVENILE POPULATION AND 
FREQUENCY OF OFFENSES) IN 1978 

Juvenile 
Population 

(Ages 8-17)a 
Number of Excluded 
Traffic Offenses 

Rhode Island Totalb 157,073 5,913 

a. 
Juvenile 
National 

1978 population estimates were developed by the National Center for 
Justice using data from two sources: the 1970 national census and the 
Cancer Institute 1975 estimated aggregate census. 

b. Breakdown by county was not available. 
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FOOTNOTES 

1. Rhode Island Supreme Court, Office of the Court Administrator, 1977 
Report on the Judiciary, (Prov'idence, R.1.: 1978), p. 4. 

2 • I bi d., pp • 1 -4 • 
3. Rhode Island General Laws Annotated, Section 14-1-3. 
4. Rhode Island General Laws' Annotated, Section 14-1-7. 
5. Kent v. United States, 383 U.S. 541 (1966). 
6. Rhode Island General Laws Annotated, Section 14-1-7. 
7. Rhode Island General Laws Annotated, Section 14-1-7.1. 
8. Rhode Island General Laws Annotated, Section 14-1-3(F). 
9. Knott v. Langlois, 231 A.2d 767; 102 R.I. 517 (1967). 

10. Kent v. United States, 383 U.S. 541 (1966). 
11. ~e Correia, 243 A.2d 759; 104 R.I. 251 (1968). 
12. In re Holley, 268 A.2d 723; 107 R.I. 615 (1970). 
13. Rhode Island General Laws Annotated, Section 42-56-35. 
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METHODOLOGY 

The coordinators of the juvenile diversion programs attached to the courts 
in eight Vermont counties collected the desired data on site. In addition, 
several of the coordinators collected data in neighboring counties in order to 
provide data from all 14 counties in Vermont. 

Data on court filings on 16 and 17 year olds who are routinely handled in 
adult courts because of the maximum age of juvenile court jurisdiction were 
obtained through a search of the court records in all criminal courts. Phase I 
data on frequency of this type of referral and Phase II data on age, sex, 
offenses, dispositions, and sentences were obtained for all 14 counties in 
Vermont. Race data were not available. These data do include youth tried for 
traffic offenses. 

In addition, when 16 and 17 year olds are referred to juvenile court by 
adult courts in Vermont, their adult records are sometimes expunged. Therefore, 
no demographic or offense data were available on these cases for 1978 in some 
counties. 
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COURT ORGANIZATION 

In Vermont, the superior courts are the highest courts of general jurisdic
tion. There are eight superior court judges who rotate assignments to sites 
throughout the 14 counties. 

The distri.ct courts are the statewide courts of limited jurisdiction. 
There are 15 districts within the district court system. The district courts' 
jurisdiction includes civil cases involving less than $5,000, misdemeanors, 
traffic cases, most felonies, and juvenile cases. The district courts have con
current jurisdiction with superior courts over all misdemeanors and felonies 
carrying a penalty of less than life imprisonment. The 19 probate courts have 
jurisdiction over probate matters, adoption proceedings, and powers, duties, and 
rights of guardians and wards. 

The juvenile divisions of the district courts have exclusive jurisdiction 
over juvenile delinquency proceedings for all individuals under the age of 16. 1 
This jurisdiction may be retained until the child's 18th birthday, unless ter
minated by order of the court. 2 These juvenile divisions will hereafter be 
referred to as juvenile courts. 

An overview of Vermont's courts by types of juvenile jurisdiction appears 
below. 

VERMONT: COURT JURISDICTION OVER JUVENILES IN 1978 

General 
Juvenile Jurisdiction 

Juvenile Divisions of 
Dist rict Courts 

Jurisdiction over 
Transferred Juveniles a 

Superior Courts 

District Courts 

Juvenile Traffic b 

Juvenile Divisions 
of District 
Courts 

a. Youth 16 years of age or older are adults in Vermont and routinely pros
ecuted in adult courts. There were no statutes in Vermont for referring juveniles 
under 16 years of age to adult courts in 1978. Terminology reflects standardized 
format of report. 

b. Youth 16 years of age or older are adults in Vermont and are routinely 
prosecuted in adult courts for traffic violations. All juveniles under 16 years 
of age charged with traffic violations are handled in the juvenile division of 
district courts. 
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TRANSFER PROCESS 

The initial age of juvenile court jurisdiction in Vermont extends to 16 
years of age. The discussion which follows must be understood by the reader to 
apply to two distin~t time periods, due to radical changes in the Vermont Code 
which occurred in 1981. In describing the transfer process, the first section 
presents the legal provisions in effect at the time the Academy conducted its 
1978 survey. A second section describes the effect of the 1981 amendments on 
the referral of youth to adult courts. The rf'mainder of the profile is to be 
read in the context of the 1978 statutory language, despite the subsequent 
amendments. 

There were no statutory provisions for referring juveniles under 16 from 
juvenile courts to adult courts in 1978. Only youth 16 years of age or older 
were eligible for prosecution in adult courts due to the lower age of criminal 
jurisdiction. However, in 1978 individuals older than 16 who committed a 
delinquent act before reaching 16 were transferred to juvenile courts. 3 
Individuals from 16 to 18 years of age could, at the discretion of the adult 
courts, be transferred to juvenile courts and were considered delinquent 
juveniles for the remainder of the judicial proceedings. No hearing was 
required for transfer to juvenile courts. 4 It appears from the form of the stat
ute that transfers were initiated by the courts themselves. In 1978, the 
Vermont Supreme Court adopted as governing those principles set forth in Kent 
and Gault in reverse waiver cases to juvenile courts. (See case law section). 
Minor traffic violations, committed by individuals after becoming 16 years of 
age are not considered delinquent acts, and are handled in the district courts' 
traffic sessions. S These youth cannot be transferred to juvenile courts. 

Vermont passed legislation, effective July 17, 1981, that substantially 
modified the referral of youth under 16 to adult courts and the referral of 
youth, 16 to 18 years of age, to juvenile courts. 

After a petition has been filed a~leging delinquency, upon motion of the 
state's attorney and after a transfer hearing, the juvenil~ courts may transfer 
jurisdiction to a court of criminal jurisdiction if the youth was 10 to 14 years 
of age when the alleged act occurred and if the offense was one of a specified 
list. These offenses include: arson causing death, assault and robbery with a 
dangerous weapon, assault and robbery causing bcdily injury, aggravated assault, 
murder, manslaughter, kidnapping, maiming, sexual assault, aggravated sexual 
assa4lt, and burglary of sleeping apartments at night. 

Before the juvenile courts can transfer jurisdiction, they must determine 
that there is probable cause to believe that the youth committed the act and 
that public safety and the interest of the community would not be served by 
treating the youth as a delinquent. In making the latter determination the 
court must consider: 

• the maturity of the juvenile as determined by consideration of his 
age; home; environment; emotional, psychological and physical 
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maturity; and relationship with and adjustment to school and the 
community; 

the extent and nature of the juvenile's prior record of 
delinquency; 

the nature of past treatment efforts and the nature of the 
juvenile's response to them; 

whether the alleged offense was committed in an aggressive, 
violent, premeditated or willful manner; 

the nature of any personal injuries resulting from or intended to 
be caused by the alleged act; 

the prospects for rehabilitation of the juvenile by use of proce
dures, services, and facilities ;available through juvenile 
p roceedi ngs ; 

whether the protection of the community would be better served by 
transferring jurisdiction from the juvenile court to a court of 
criminal jurisdiction.6 

Youth 14 to 16 years of age charged with any offense listed in the previous 
parag'caph have been excluded from juv€!nile court jurisdiction and are automati
cally prosecuted as adults. These youth may be transferred at the discretion of 
criminal courts to the juvenile courts and proceeded against under the 
delinquency provisions. 

Youth be~ween ,16 and 18 years of age at the time of the alleged offense 
and charged wl.th offenses not on the list of those statutory offenses may be 
charged by the state's attorney in either juvenile or criminal courts due to 
concurrent jurisdiction. If youth are charged in the criminal courts, the 
cou:ts may transfer the proceeding to the juvenile courts, and be subject to 
de~l.~quency proceedings. There are no specific facto~s to be considered by 
crl.ml.nal courts in the decision to transfer to juvenile courts. 

In addition, if youth under 16 years of age who have been prosecuted as 
adults and are not convicted of ~ne of the serious offenses listed above, but 
are convicted of one or more lesser offense, they must be transferred to the 
juvenile courts for disposition. 7 

~ LAW SUMMARY 

. . D~e ~o the fact that Vermont had a maximum age of initial juvenile court 
Jurl.sdl.ctl.on.of.u~der 16 years, and did not have a .statute providing for 
referral of l.~dl.vl.duals from juvenile to adult courts, the cases in this sum
mary, heard Sl.nce 19S0, d~al almost exclusively with the procedural requirements 
of criminal action against persons under 18 years of age. 
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The Vermont Supreme Court, in In re Hears, held that the statutory require
ment that a minor who is charged with a felony be represented by counsel cannot 
be waived. 8 Therefore, any felony conviction obtained in the absence of counsel 
must be vacated. Further, in In re Dobson, the court held that a guardian 
ad litem must be appointed in any case where a minor is charged with a crime and 
the minor cannot make a legally binding waiver of this appointment. 9 The court 
did, however, refuse to apply the rule of Dobson retroactively in In re 
Westover, In re Russel, and In re Fletcher. IO 

In In re Reuschel, the court held that a trial court is vested with the 
discretion to accept or r.eject a plea regardless of the defendant's age. II 
Finally, in State v. lowers, the Vermont Supreme Court held that adequate find
ings of fact must be included in the record of a "reverse waiver" proceeding so 
that meaningful review might be had on appeal. I2 The court adopted as governing 
the principles set forth in Kent v. United States and In re Gault. I3 

CORRECTIONS INFORMATION 

The Department of Corrections administers adult probation and parole serv
ices and supervises community corrections facilities. Youth from 16 to 18 
years of age tried as adults may be placed on adult probation or sent to one 
of several community corrections facilities. 

Adjudicated juveniles can be referred to the Social Services Division of 
the Department of Social and Rehabilitation Services, which has established 
juvenile service units providing community-based treatment services. These serv
ices are nonsecure alternatives to juvenile institutions and include family 
homes, foster homes, group homes and wilderness camps. Juveniles adjudicated 
delinquent may not be placed by the courts in adult facilities. 14 There is no 
provision for administratively transf~rring juveniles from juvenile to adult 
facilities. 

A relatively recent major reorganization of Vermont corrections resulted in 
the closing of the only state juvenile institution and the development of com
munity corrections facilities to replace the state prison for adults and the 
development of nonsecure placement options for juveniles. In 1981, the 
legislature reconsidered the creation of juvenile institutions. At this writing, 
the outcome is unknown. 

Effective July 18, 1981, the following provl.sl.ons were added to the juvenile 
code. If youth are convicted of offenses in criminal courts, the court shall 
sentence the youth as adults. However, if imprisonment has been imposed, the 
commissioner of corrections shall not place youth under 16 years of age in a 
facility primarily housing adults 18 years of age or over, other than on a 
temporary basis. At the youth's sixteenth birthday, transfer to an adult 
institution may be made, if time remains in the term of imprisonment. Likewise, 
youth under 16 years of age cannot be detained in a facility primarily housing 
adults 18 years of age or older. lS 
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STATE DATA SlJM1.1ARY 

In Vermont, initial juvenile court jurisdiction extends to the 16th birth
day. Jurisdiction by the juvenile courts may be kept for an adjudicated juve
nile until the youth is 18. There was no provision for referring juveniles 
from juvenile courts to adult courts in 1978. Individuals 16 to 18 years old 
are ordinarily tried in adult courts. However, in 1978 if the offense was com
mitted prior to the youth's 16th birthday, then the youth must have been trans
ferred to juvenile courts. Also, any youth from 16 to 18 years old could have 
been transferred to juvenile courts, if the criminal courts deem it appropriate. 
This does not apply to traffic violations. 

Table 46-1 is a display by county of youth appearing in adult courts in 
1978 due to the lower age of criminal jurisdiction in Vermont. Incidence rates 
per 10,000 juvenile population ages eight through 17 are also shown by county. 
Data from Franklin and Grand Isle Counties are combined because court records 
did not distinguish cases from the respective counties. Chittenden County, the 
most populated county, also handled the most 16 and 17 year olds in adult courts 
with 227 youth. However, the majority of counties had a higher rate per 10,000 
eight to 17 year olds of this group of youth in adult courts. Again, it should 
be noted that Franklin and Grand Isle Counties' data could not be reported indi
vidually. 

TABLE 46-1. VERMONT: REFERRALS OF JUVENILES TO ADULT COURTS 
IN 1978 (BY COUNTY, RATE, AND LEGAL MECHANISM) 

Juvenile 
Population A~e of Juris di ct i on 

County (Ages 8-l7)a Cases Rate 6 

Addison 4,922 90 182.852 
Bennington 5,452 140 256.787 
Caledonia 4,445 59 132.733 
Chittenden 19,578 227 ll5.946 
Essex 1,185 11 92.827 

Lamoille 2,990 71 237.458 
Orange 3,570 34 95.238 
Orleans 4,015 30 74.720 
Rutland 10,071 173 171. 780 
Washington 9,121 120 131. 56.5 
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County 

Windham 
Windsor 
Franklin and 
Grand Isle 

Total 

TABLE 46-1. (Continued) 

Juvenile 
Population 

(Ages 8-l7)a 

6,057 
8,255 

7,468 

87,129 

~ of Jurisdiction 
Cases RateD 

154 
55 

134 

1,298 

254.251 
66.626 

179.432 

148.975 

a. 1978 population estimates w 
Juvenile Justice uSing data from t ere developed by the National Center for 
National Cancer Institute 1975 tWi

O 
sources: the 1970 national census and the 

es mated aggregate census. 

b. Rate per 10,000 juveniles eight 
to 17 years old (978). 

The remainder of this section 
discussion pertaining to the Phase ~~n~ains a series of tables and a brief 
17 year olds tried in Vermont dIn ormation gathered about 16 and 
criminal jurisdiction Ph aut courts in 1978 due to the lower age of 
ties. • ase II information was gatltered f 

rom all Vermont coun-

Table 46-2 displays the demo ra hi 
the age and sex of youth under 18ginPadcl~ata gathered from Vermont counties on 
From the known data, youth 16 years Old

u 
courts. Race data were unavailable 

65 percent of the state total M 1 represented 35 percent and 17 year old· 
cent of the referrals for whi~h s:xews reflected 89 percent and females 11 per_

s 
as reported. 

TABLE 46-2. VERMONT: YOUTH REFERRALS TO ADULT COURTS OF JURISDICTION (BY COUNTY AND BY AGE AND 
DUE TO AGE 
SEX) IN 1978a 

A~e 
County Total 

Un-
Sex 

Referrals 16 17 knownb Un-
Male Female known b 

Addison 
90 Bennington 17 51 22 140 61 7 Caledonia 40 70 30 22 
59 25 33 

97 13 30 1 55 4 ° 
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TABLE 46-2. (Continued) 

ABe Sex 
Total Un- Un-

County Referrals 16 17 knownb Male Female knownb 

Chittenden 227 84 107 36 156 35 36 
Essex 11 4 7 0 10 1 0 

Lamoille 71 23 37 11 50 10 11 
Orange 34 10 24 0 31 3 0 
Orleans 30 10 20 0 24 6 0 
Rutland 173 47 91 35 126 12 35 
Washington 120 33 64 23 90 7 23 

Windham 154 47 83 24 119 11 24 
Windsor 55 3 31 21 33 1 21 
Franklin and 

Grand Isle 134 38 96 0 125 9 0 

State Total 1,298 381 714 203 977 119 202 

a. Race data were unavailable. 

b. The unknown cases were primarily those cases where records had been 
expunged. 

The offenses for which youth under 18 were charged in Vermont adult courts 
are displayed in Table 46-3. The two categories of known offenses, "other 
property" and "public order," each account for 30 percent of the known offen
ses. The "other general" category, which is the next largest, represented 22 
percent of the known offenses. Other property offenses include larceny, auto 
theft, trespassing, forgery, fraud, and receiving or possessing stolen property. 
Public order offenses include drug and liquor violations, disorderly conduct, 
vandalism, prostitution, malicious destruction, and suspicious persons. The 
other general offenses are primarily traffic offenses. Figure 46-1 graphically 
depicts these offense categories, including the percentage of unknown offenses. 
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FIGURE 46-1. VERMONT: PERCENTAGE OF YOUTH REFERRALS TO ADULT 
COURTS DUE TO AGE OF JURISDICTION (BY OFFENSE 
CATEGORY) IN 1978 

Offensesa 

Personal 7% 
Property 34% 
Public Order 2.5% 
Other General 19% 
Unknownb 15% 

N = 1,298 

a. Violent offenses (murder/manslaughter, rape, robbery, and aggravated 
assault) represent one percent of all offenses in the state. 

b. The unknown cases are primarily those cases where records had been 
expunged. 
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Table 46-4 gives a more explicit breakdown of offense information for youth 
under 18 in adult courts. Property offenses is the largest combined category, 
with 40 percent (445) of the known offenses (1,107). Personal offenses, which 
includes violent offenses, assault and battery, and other personal offenses, is 
the smallest with eight percent (86) of the known total. Violent offenses 
represented two percent of the known total. None were murder, manslaughter, or 
rape, however. Offenses included in the "other personal" category are weapons 
violations, intimidation, and lesser sex offenses. Larceny, traffic, and other 
public order (disorderly conduct, vandalism, suspicious person) are the three 
largest offense categories with 19 percent, 18 percent, and 18 percent, respec
tively, of the known offenses. Examples of other property offenses are forgery, 
fraud, and receiving or possessing stolen property. 

TABLE 46-4. VERMONT: YOUTH REFERRALS TO ADULT COURTS DUE TO 
AGE OF JURISDICTION (BY OFFENSE TYPE AND 
FREQUENCY) IN 1978 

Types of Offenses 

PERSONAL OFFENSES 
Violent Offenses 
Hurder 
Manslaughter 
Rape 
Robbery 
Aggrevated Assault 

Arson 
Kidnapping 
Assault/Battery 
Other Personal 

PROPERTY OFFENSES 
Burglary 
Larceny 
Auto Theft 
Trespassing 
Other Property 

PUBLIC ORDER OFFENSES 
Drug Violations 
Liquor Violations 
Other Public Order 

Violent 
Offense 

Subtotals 

o 
o 
o 
1 

16 

VT-ll 

Offense 
Category 
Subtotals 

17 

115 
209 

37 
33 
51 

20 
114 
196 

Totals 

86 

445 

330 
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Types of Offenses 

OTHER GENERAL OFFENSES 
Status Offenses a 
Offenses Against the Family 
Traffic 
Other General 

UNKNOWN 

TOTAL OFFENSES 

TABLE 46-4. (Continued) 

Violent 
Offense 

Subtotals 

denotes not Applicable. 

Offense 
Category 
Subtotals 

22 

200 
24 

Totals 

246 

191 

1,298 

a. These referrals may have been made for status offenses so designated 
which do apply to adults. They should not be confused with juvenile status 
offenses. 

Judgment information on youth under 18 appearing in adult courts is 
displayed in Table 46-5. Of the 1,276 known judgments_, sixty-one percent (783) 
were judged guilty and 22 percent (275) were dismissed (excluding unknown and 
pending cases) two youth were found not guilty; seventeen percent (216) were 
referred to juvenile courts. 

The adult court records of 191 of these youth were expunged and, therefore, 
no demographic or offense information was available. Final judgment and sen
tencing would have occurred in juvenile courts for all these referrals. 

County 

Addison 

TABLE 46-5. VEID10NT: YOUTH REFERRALS TO ADULT COURTS DUE 
TO AGE OF JURISDICTION (BY COUNTY AND BY 
JUDGMENTS IN ADULT COURTS) IN 1978 

Judgments 
:Referred 

Total 
Referrals 

Not to Juve- Un-
Guilty Dismissed nile Cc,urt Guilty Othera known 

90 o 13 53 2 o 
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TABLE 46-5. (Continued) 

Judgments 
Referred 

Total Not to Juve- Un-

County Referrals Guilty Dismissed nile Court Guilty Othera known 

Bennington 140 0 18 30b 91 1 0 

Caledonia 59 0 10 5 44 0 0 

Chittenden 227 0 62 36b 128 1 0 

Essex 11 0 1 0 9 1 0 

Lamoille 71 0 23 13 34 1 0 

Orange 34 0 10 2 22 0 0 

Orleans 30 0 1 5 23 1 0 

Rutland 173 1 37 35 b 97 2 1 

Washington 120 0 38 23 b 56 3 0 

Windham 154 1 27 24b 101 1 0 

Windsor 55 0 15 2l b 19 0 0 

Franklin and 
Grand Isle 134 0 20 0 106 8 0 

State 
Total 1,298 2 275 216 783 21 1 

a. Held open or referred back to another state. 

b. The records of these youth have been expunged; therefore, no additional 
information was available on them (N=191). 

Sentencing information on the 783 youth found guilty in Vermont adult . 
courts is shown on Table 46-6. Those committed to the Department of Correctlons 
reflect 16 percent of the cases. Most youth, 64 percent (505), received fines, 
and 17 percent (133) were placed on probation. 
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TABLE 46-6. VEIDfONT: SENTENCES REPORTED FOR CONVICTIONS ARISING 
FROM YOUTH REFERRALS TO ADULT COURTS DUE TO AGE OF 
JURISDICTION (BY COUNTY AND BY SENTENCES RECEIVED 
IN ADULT COURTS) IN 1978 

Sentence TYEes 
State 

Adult Cor-
Total rections 

County Convictions Fined Probation Facilities Other 

Addison 53 25 0 28 0 
Bennington 91 68 14 9 0 
Caledonia 44 28 11 5 0 
Chittenden 128 73 11 24 20 
Essex 9 7 2 0 0 

Lamoille 34 18 13 2 1 
Orange 22 11 4 7 0 
Orleans 23 22 0 1 0 
Rutland 97 60 22 15 0 
Washington 56 29 24 3 0 

Windham 101 68 16 17 0 
Windsor 19 17 0 2 0 
Franklin and 

Grand Isle 106 79 16 11 0 

State 
Total 783 505 133 124 21 

Table 46-7 reflects the sentence durations of youth sentenced to 
incarceration. From known sentences, all received less than ten years 
maximum sentences. Seventy-seven percent (93) received one year or less, 
and 17 percent (21) recei.ved sentences of over one through three years. 
Few (six percent) were given maximum terms of over three years. 
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County Conf i nement 

Addison 28 
Bennington 9 
Caledonia 5 
Chittenden 24 
Lamoille 2 

Orange 7 
Orleans I 
Rutland 15 
Washington 3 
\lindham 17 

\Ii ndsor 2 
Franklin and 
Grand Isle II 

State 
Total 124 

TABLE 46-7. VERMONT: LENGTH OF CONFINEMENTS REPORTED FOR 
SENTENCES ARISING FROM YOUTH REFERRALS TO ADULT 
COURTS DUE TO AGE OF JURISOICTION (BY COUNTY 
AND HAXUIUH SENTENCE) IN 1978 

Sentence Maximums 
One Year One+ to 3+ to 5+ to Over Indeter-
or Less 3 Years 5 Yea rs 10 Years 10 Years minate 

26 1 * * * * 5 4 0 0 0 0 
I 2 I * * * 19 3 * 1 * * I I 0 0 0 0 

7 0 0 0 0 0 
I 0 0 0 0 0 

11 2 1 1 0 0 
3 0 0 0 0 0 

12 5 0 0 0 0 

0 0 0 0 

6 est 2 est 2 est 1 est 0 0 

93 21 4 3 0 0 

Life Death Unknown 

;. * 1 
0 0 0 
* * 1 
* * 1 
0 0 0 

0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 

0 0 0 

0 0 0 

0 0 3 

Table 46-8 provides a summary of the number of cases reported in the pre
ceding tables concerning total referrals to adult courts; the number selected 
for Phase II investigation; and findings concerning conviction and corrections 
sentences applicable to these youth. All of the 1,298 youth under 18 reported 
upon were selected for Phase II study. Among this group, 783 youth were known 
to have been found guilty in adult courts and 124 received sentences of 
incarceration. 

TABLE 46-8. VERMONT: Sill1HARY OF TABLES 
(BY LEGAL MECHANISH) 

Total Referrals to Adult Courts in 1978 
(Table 46-1) 

Total Referrals Selected for Phase II 
(Table 46-2) 

Total Referrals Resulting in ConYictions 
(Table 46-6) 

Total Convictions Resulting in Sentences 
of Commitment (Table 46-7) 
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Age of Jurisdiction 

1,298 

1,298 

783 

124 
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In summary, youth appearing in Vermont adult courts in 1978 were mostly 
male, (89 percent), and all were either 16 or 17 years old. Most of the offen
ses were property crimes (40 percent). Sixty-one percent were convicted, with 
64 percent of this percentage receiving fines and 17 percent probation. The 
majority of committed youth (77 percent) received terms of one year of less. 

1. Vermont 
2. Vermont 
3. Vermont 
4. Vermont 
5. Vermont 
6. Vermont 

Statutes 
Statutes 
Statutes 
Statutes 
Statutes 
Statutes 

FOOTNOTES 

Annotated, Title 33, Sections 632(a)(I) and 633. 
Annotated, Title 33, Section 634. 
Annotated, Title 33, Section 635(a.). 
Annotated, Title 33, Section 635(b). 
Annotated, Title 33, Section 632(~)(3). 
Annotated, Title 33, Section 635a(a). 

7. Vermont Statutes Annotated, Title 33, Section 635a(d). 
8. In re Mears, 198 A.2d, 124 Vt. 131 (1964). 

9. In re Dobson, 212 A.2d 620, 125 Vt. 165 (1965). See also, State v. 
Reuschel, 312 A.2d 739, 131 Vt. 554 (1973). 

10. In re Westover, 215 A.2d 498, 125 Vt. 354 (1965) In re Russel, 227 
A.2d 289, 126 Vt. 240 (1967). In re Fletcher, 230 A.2d 800, 126 Vt. 366 (1967). 

11. In re Reuschel, 376 A.2d 746, 135 Vt. 348 (1977). 
12. State v. Powers, 385 A.2d 1067 (1978). 
13. Kent v. United States, 383 U.S. 541 (1966). In re Gault, 387 U.S. 1 (1967) • 
14. 
15. Vermont Statutes Annotated, Title 33, Section 657(a.). 

Vermont Statutes Annotated, Title 33, Section 662(b). 
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