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FOREWORD

.

The authority to use deadly force is the most critical responsibility that
will ever be placed on a police officer. No other single official has the
right and the immediate means to lawfully take another's life. The respon-
sibility of the police administrator, the jurisdiction, and the state, to
control the police officer's authority is likewise awesome.

The consequences of a decision to use deadly force are not reversible after
the fact; they are final. ©No court of competent jurisdiction or administra-
tive tribunal can ever reverse the decision. In a like manner, a decision
not to use deadly force can also mean finality. A hesitation or conscious
decision on the part of the police officer could very well result in the
death of the officer or another person the officer is sworn to safeguard.
These are decisions unlike any other which are required by our society.

National Institute of Justice

The police administrator must promulgate use of deadly force policy that
will provide sufficient protection to his officers, provide officers with
guidance, yet allow for just the correct level of discretion, provide all
citizens with an assurance of safety, and provide all persons with the
guarantees granted to them by the Constitution of the United States. The
development of such a policy must be undertaken, but only after extensive
research.

The purpose of this study is to provide the police administrator with
sufficient research to identify the factors surrounding the use of deadly
force in law enforcement, determine how these factors interrelate, and
develop "model" policy guidelines and procedural techniques which could :
possibly lead to a reduction of citizen and police officer deaths. The %._
study does not attempt to restrict police officers from protecting themselves v

and the lives of others. The study primarily addresses those justifiable f
. homicides that may be prevented through the adoption of new policy, training, (
y equipment, and techniques. §
e
X . . . . . [
It is my sincere hope that this report will in some way contribute to our s
. abilities to protect our police officers and the citizens they serve. P
{ B .
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INTRODUCTION

This Executive Summary provides an overview of A Balance of Forces, a
report on an 18-month study of the police use of deadly force. The report

“has a simple thesis—that the frequency of "justifiable homicide"l by police

officers 1s related to the level of crime and violence in a community. No
implication is made here that abuse or unjustified violence by police of-
ficers should be accepted as part of a community's cycle of violence,
Further, no suggestion is made that "justifiable" homicides cannot be con-
trolled. 1Indeed, the full report and this Summary contain model policy
guidelines which were developed with one objective in mind, to assist
police executives to exert maximum control over the use of deadly force

by officers in an effort to reduce the rate of justifiable homicide.

A Balance of Forces is a research report of the circumstances sur-
rounding "justifiable homicides"‘by the police in 57 United States cities?
during the period 1970-79. The study examines a most controversial and
complex issue—the use of deadly force by the police. At the center of
this complex issue stands the individual police officer who in his actions
is expected to balance concepts that can conflict in practice, including:
the rights of the police to protect their own lives; their duty to protect
the lives of third parties; the legislated responsibility to suppress com-
munity violence, to reduce crime, and to provide for the security of all
people by means which are both reasonable and necessary. These rights,
duties, and powers must be balanced with the constitutional right of in-
dividual liberty; the right of every citizen to be protected by the police;
and the constitutional right of every citizen to be presumed innocent of
crime until proven otherwise by a jury of peers in a court of competent
jurisdiction. Additional factors that serve to obscure a simple answer
to the questions surrounding the deadly force issue include differing
judicial rulings and legal opinions; community group pressures; executive
policies and preferences; and individual officer perceptions, fears,
education, training, and value systems.

While the authority to use deadly force is among the most burdensome
responsibilities placed on individual officers, the obligation of the
police administrator, the jurisdiction, and the state to control the police
officer's authority to use deadly force is equally important. The police
administrator must promulgate use of deadly force policy and procedure that
will provide officers sufficient latitude for self-protection and adequate
guidance for the exercise of a realistic level of discretion. Further, the
chief administrator must provide all citizens with an assurance of safety

;"Justifiable homicide" has been defined by the FBI as the "killing of a
felon by a peace officer in the line of duty," FBI, Uniform Crime Reporting

Handbook (Washington, D.C.: U.S. Department of Justice, 1979).
On the premise that a significant number of law enforcement-related

homicides occur within the urban areas, this.study focuses on the 57 police
agencies serving urban areas having a population of 250,000 or more.
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One previous research effort concluded that: '"Police homicide is
substantially under-reported, possibly by around 50 percent."® This con-
clusion could only be considered as correct because of the selection of a
specific data source, the National Health statistics. . On another point,
the term ''police," as simple as it may sound, is very complex in its
definition from city to city. For example, in Chicago, a ratio of police
to population is more inclusive than the same statement of ratio in New
York because in New York there are three major "police agencies': New York
City Police Department, New York City Transit Authority Police, and New
York City Housing Authority Police. Therefore, when one reads statistics
of police ratio to population, crime, and a number of other categories, one
must be cognizant of these differences. Beyond this simple difference in
two of our largest cities, one must also be aware of the presence of other
"police'" agencies such as federal law enforcement agencies, private security
"police," prison guards, university ''police," Indian Nation "police," transit
"police," port authority "pplice," airport "police," railroad "police," states
attorney's "police," and park "police."

Although the main issue addressed in the literature is the use of deadly
force by public law enforcement agencies, the treatment of that issue has
varied with the research approach and conceptual biases of the author(s).®
Fyfe studied all shots fired (intentional, unintentional, accidental, warn-
ings, directed at animals or persons); Geller and Karales looked only at
shots which killed or injured a civilian or police officer; Margarita con-
cerned herself with line-of-duty killings of police; and Robin looked only
at homicides. Others addressed their projects differently because of de-
veloped hypotheses, financial limitations, manpower limitations, and in-
ability to obtain source data. A Balance of Forces, and consequently this
Executive Summary, consider only homicides committed by municipal police
officers in the 57 largest cities in the United States.

SLawrence Sherman and Robert Langworthy, "Measuring Homicide by Police
Officers," Journal of Criminal Law and Criminology, 546 (1979). "It is the
police that have provided the largest figures on the number of citizens
killed by police. The source of the under-counting is not the police, but
rather the local medico-legal officers and the rfutional system of vital
statistics." ‘ -

6 James Fyfe, Shots Fired: An Examination of New York City Police Fire-
arms Discharges (Ann Arbor, Mich.: University Microfilms International, 1978).
Geller and Karales, Split Second Decisions: Shootings of and by Chicago Police.
Catherine Milton, Jeanne Wahl Halleck, James Lardner, Gary L. Abrecht, Police
Use of Deadly Force (Washington, D.C.: The Police Foundation, 1977).

Sherman and Langworthy, '"Measuring Homicide by Police Officers."

Gerald D. Robin, "Justifiable Homicide by Police Officers,'" Journal of Crim-
inal Law, Criminology and Police Science, (May/June 1963).

Board of Police Commissioners of Los Angeles, The Report of the Board of

Police Commissioners Concerning the Shooting of Eulia Love and the Use of
Deadly Force, Parts I-IV (Los Angeles: Board of Police Commissioners, 1979-80).
Mona Margarita, "Killing the Police: Myths and Motives," 452 Annals of
American Academy of Political and Social Science, 63 (November 1980).
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The report concludes that each police administrator must promulgate
or update use of deadly force directives. The administrator should use
the collective research findings of this and other pertinent publications
as a frameyoFk for development of such a directive. Critical deadly f
policy decisions are not easily made, nor is the ultimate on—streetydezggion
to §h?ot an easy one for the police officer. The consequences of either
deC}s%on are far-reaching. It is, however, far better that most of the
decision considerations be critically analyzed from within the calm, rational
atmosphere of the administrator's office, rather than from the more’explosive,

often irrational, and un i " s Al -
officer. > predictable "office" (the street) of the police

This report and especially the "model"
as a final product to resolvin
of deadly force. The report,
ning or a point of departure.
grasp these fragments of knowle
discuss the findings,
for that wagic answer

guidelines should not be viewed

g the complex issues associated with police use
more appropriately, should be seen as a begin-
Police administrators and researchers should
dge regarding deadly force by the police
refine and expand the research, and continue to lgok
that may have escaped from our findings.

STUDY METHODOLOGY

SECTION 1

As stated in the Introduction, the purpose of the study was to identify
factors related to deadly force incidents and develop model policy guidelines
aimed at reducing homicide by the police. The study does not attempt to re-
strict police officers from protecting themselves or the lives of other

citizens.

The study concentrates on
police officers in 57 agencies
250,000 or more.! Within this
homicide rates were studied to
affect those rates.?

incidents of homicide by on- and off-duty
serving communities with populations of
category of police departments, justifiable
test hypotheses about variables that possibly

The research work proceeded as follows:

National Advisory Board.

A National Advisory Board was convened by the

U.S. Department of Justice, National Institute of Justice. The Board members

included:

Julius Debro Shirley Melnicoe Joseph S. Dominelli

Department of Criminal Project Monitor Chief of Police
Justice National Institute of Rotterdam, New York

Atlanta University
Atlanta, Georgia

Joseph McNamara
Chief of Police
San Jose, California

Albert Relss, Ph.D.
Sociology Department
Yale University

New Haven, Connecticut

Justice

Larry Sherman, Ph.D.
The Police Foundation
Washington, D.C.

Armando Morales, Ph.D.

Department of Psychiatry
University of California
Los Angeles, California

The Board met initially to develop a strategy for coordinating four use
cf deadly force projects which were simultaneously funded and monitored by
the National Institute of Justice.3

The Board was instrumental in laying out the study parameters so that
duplication of effort by the four groups would be reduced. The Board also
helped to identify the existing bodies of literature from which to begin a

review.

lgee Table 1.
21pid.

3a. International Association of Chiefs of Police
b. National Urban League s
:c. National Council of La Raza K,f?f
d. University of California, Irvine
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Review of the Literature. A literature review was conducted in an
efort to learn as much as was poszible about the subject within the time
1%m1tations of the project. The review included newspaper articles, maga-
21?e accounts, legal publications, various state laws, government asd ®
private studies, doctoral dissertations, reports of meetings, conferences
and hearings, books, training bulletins and numerous police 5olicies. This

review, along with the personal experience of the auth
or, £ i
for developing hypotheses. > rormed the basis

3ev1ew of Law. A review of law and legal literature was conducted
relatlYe to Fhe issue of police use of deadly force. The 50 state laws
are brl?fed in the report appendix. The review identified three legal
categories that apply to police use of deadly force: common law éodified
comm?n lgw, and Model Penal Code. Many states and cities had uni ue
combinations of these three categories. The 57 cities under studg were

then grouped within these th i
K ree categories of law to i j ifi
homicide rates for each group. fetermine justifisble

) gevelopment of Hypotheses. Based on the literature review approx-
::?ti y one hundred @ypotheses were initially developed to test’for the
istence of a relationship to the police use of deadly force. With the

assistance of the Advisory Board, th
1 : , e number was reduced to fortv h
that formed the basis for development of a survey instrument. 7 hypotheses

of chth3§§Ziz.BoA zurvey lnstrument was drafted and sent to all members
Thece individuzls ar. as well as severa% police chiefs throughout the country
comprehensouals WEIS regugsteq to review the document for its practicality
ticipating vene » and utility 1n'obtaining the necessary data from par- ’
queenact documeztagenc1es: The flna? survey instrument, a 71 multi-part
fasstlo cun s wa§ mailed Fo police executives who command the 57

gest municipal police agencies in the country, The responses to this

' FBI Uniform Crime Records Data.
Uniform Crime Records Section was aske
the period 1970~1979.% The data incly
ju§tifiable homicide by civilians,
cryne data were extracted directly
?ajor source of statistical data fo
Jjustifiable homicide data were clos
data collected in the 57-city surve

The Federal Bureau of Investigation

d to furnish unpublished data from

ded justifiable homicide by the police
and arrests by age, sex, and race. Otnpr’
from FBI publicationsS and served as a

r testing the hypotheses. The FBI

;ly compared to the justifiable homicide

y . .
FBI, Crime in the United States 1970-1
Department of Justice, 1971-1980)

979 (Washington, D.cC.:
.C.: U.S.
» and FBI, Lay Enforcement’officers

1970-1979 (Washington, D.C. : Killed
el N - ¢ U.S. Department of Justice, 1971-1980).

Deadly Force Policy Content Analysis. Selected national deadly force
policy recommendations were reviewed to gain an understanding of different
organizational views toward the subject. Such reviews included policy,
resolutions, or recommendations offered by: (1) the American Law Institute,
(2) the Federal Bureau of Investigation, (3) the International Association
of Chiefs of Police, (4) the President's Commission on Law Enforcement and
Administration of Justice, (5) the Wisconsin Institute of Govermment Affairs,
(6) the American Bar Association, (7) the National Organization of Black Law
Enforcement Executives, (8) the United Nations, and (9) the American Civil

Liberties Union. A more detailed study was made of the nation's state police

and state patrol organizations. Beyond this, the policies of the few re-~
sponding federal law enforcement agencies were examined.®

Fifty-seven municipal police agencies were requested to forward any
policy, procedure, general orders, tactical announcements, or training
bulletins related to the issue of police use of deadly force.’ A policy
content analysis instrument was developed and each policy document (federal,
state, or municipal) was evaluated in terms of its content using the content
analysis form.8 The results of these analyses provided a major source of
data for hypotheses testing and a primary source of reference for developing
"model" policy.

Test of Hypotheses. Data from the survey, FBI, and policy content
analyses were computerized. The computer was programed to conduct several
statistical tests (t-test, time series, correlation) of the 40 hypotheses.
These hypotheses were tested against more than 350 independent departmental,
crime, and community variables.

Development of Model Policy. The research project was concluded with
the development of a set of model policy guidelines based on the empirical
and analytical findings of this and other research works.

SFederal Law Enforcement Policy ~ Only four federal agencies responded to
our survey request for use of deadly force policy. For the most part, federal
policy and procedure was unrelated to the municipal police function. The pol-
icy is more general in its treatment of the issues than is municipal policy.

7State Law Enforcement Policy - Thirty-eight (77.6 percent) of the na-
tion's 49 state law enforcement organizations (state police or state highway
patrol) responded to our survey of deadly force policy. Hawaii does not have
a state law enforcement agency. Unlike the municipal police organizations,
state agencies appear less inclined to promulgate use of deadly force policy.
Thirty-two (82.1 percent) state agencies have written departmental policy and
six (15.4 percent) do not. The six without departmental written policy are
stated to be guided explicitly by the state statutes on the use of force.

The cities of Atlanta, El1 Paso, Pittsburgh and Milwaukee did not submit
polic§.
Klas Krippendorff, Content Analysis, An Introduction to Its Methodology,
Vol. 5, The Sage Commtext Series (Beverly Hills, California: Sage, 1980),
p. 169.
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SECTION 2

LEGAL REVIEW

With input from citizens, state legislatures, and the courts, police
executives have adopted a myriad of policy guidelines within which the taking
of a human life is acceptable., Grand juries have generally concluded that
shootings by police officers are "justifiable.'" Disregarding the individual
police department rules which generally place a more restrictive standard of
conduct than permitted by law, there are basically three standards of conduct
controlling police use of deadly force in the 50 states. The three
categories are:

1l. Common Law
2. Modified Common Law
3. Model Penal Code

Common Law. The 23 common law states have generally adopted deadly force
statutes with wording similar to the following:

e The officer must have probable cause to believe that a
felony has been committed and that the person to be ar-
rested committed it, and

e The arresting officer must give the defendant notice of
his intention to arrest, and

® The defendant either flees or forcibly resists, and

o Whatever force the officer uses must be necessary to
effect the arrest.

In the 23 states that have adopted the common law rule, what constitutes
a "felon" is not:specifically defined. Courts have reverted to the original
historical definition when all felonies were punishable by death. Many
crimes which are today not punishable by death (larceny, burglary, embezzle-
ment, check fraud, auto theft, and others) nevertheless remain classified as
felonies.

Modified Common Law. Twelve states have, through statuté,.modified the
common law approach to the deadly force issue. Basically, those states have
disallowed the any felony rule and replaced it with the following style of
wording:

Deadly force may be used to effect the arrest of a person:

# Who attempts to escape from justice by use of a deadly T
weapon; OR ' o

e Who otherwise indicates that he will endanger human life

Precgding‘ page blank




or inflict great bodily harm unless arrested without
delay; OR

® Who has committed a "dangerous or atrocious" felony.
(dangerous or atrocious being generally defined to
include murder, arson, mayhem, burglary, aggravated
assault, rape, kidnap, extortion and robbery.)

Model Penal Code. Seven states have implemented various modified forms
of the Model Penal Code! as their standard for use of deadly force. This
model code specifies:

l. TUse of deadly force to effect an arrest when:
® The arrest must be for a felony; AND

® The person effecting the arrest must be
authorized to act as a peace officer or
is assisting a person whom he believes
to be authorized to act as a peace officer;

AND

® The officer believes that the force employed
?reates no substantial risk of injury to
innocent persons; AND

e The off%cer believes the crime for which the
arrest is made involved conduct including the
use or threatened use of deadly force; OR

. T@e officer believes there is a substantial
risk that the person to be arrested will cause
death or serious bodily harm if his appre-
hension is delayed.

2. Use of deadly force to prevent escape from custody:

¢ A guard or other person authorized to act as a
peéce officer is justified in using deadly force
which he believes to be immediately necessary to’
prevent the escape of a person from a jail, pris
or other institution for the detention of ;eison:n’

1 s
The American Law Institute, Model Penal Code
H

Draft, § 3.07 (1962). Proposed Official

~11-

3. Use of deadly force to prevent the commission of a crime:

e The officer believes that there is a substantial
risk that the person whom hz seeks to prevent from
committing a crime will cause death or serious '
bodily harm to another unless the commission or
the consummation of the crime is prevented and
that the use of such force presents no substantial
risk or injury to innocent persons; OR

® The officer believes that the use of such force
is necessary to suppress a riot or mutiny after
the rioters or mutineers have been ordered to
disperse and warned in any particular manner
that the law may require that such force will
be used if they do not obey.

No Statute Law. Eight states and the District of Columbia do not have
specific statutory law regarding police use of deadly force. These states
have relied on the courts to establish when and to what extent force may be
used by police officers.

It is commonly hypothesized that restrictive state laws regarding deadly
force should result in a reduction in the police justifiable homicide rate.?
In an attempt to test this hypothesis, the study cities were grouped by the
three (Common Law, Modified Common Law, Model Penal Code) categories of
state law (Table 1). The results of this comparison show the common law
cities with the highest mean (.33) JHR followed by the Model Penal Code
cities (mean .25) and the Modified Common Law cities (mean .22).

In reviewing these comparisons, the reader should recognize that not
all cities follow the exact guidelines established by law. For example,
Sacramento, in the common law state of California, has a more restrictive
deadly force policy than that required by state law. It is interesting to
note that the common law state of California includes the city (Sacramento)
which experiences the lowest (.04) justifiable homicide rate and also a city
(Oakland) which experiences one of the highest rates (.67).

Even though most states have enacted a use of deadly force statute, it
was found that most police agencies have a more restrictive firearm policy
than that required by law. This is somewhat. interesting in light of the
fact that court opinion as to the use of such restrictions has been mixed.
For example, a number of courts have indicated that a more restrictive policy

2Gerald F. Uelman, "Varieties of Public Policy: A Study of Police
Policy Regarding the Use of Deadly Force in Los Angeles County," Loyola
of Los Angeles Law Review, Vol. 6 (1973).
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JUSTIFIABLE HOMICIDE BY THE POLICE
BY CATEGORY OF STATE LAW

Cities in Common

TABLE 1
RATE OF

1975-1979

Cities in Modified

Cities in Model

Law States Common Law States Penal Code States

City JHR City JHR City JHR
Albuguerque 21 Buffalo .09 Austin .09
Denver .16 Chicago 7 Charlotte .10
Indianapolis .40 Newark .08 Dallas .35
Jacksonville .65 New Orleans 77 ET1 Paso .25
Kansas City .35 New York .14 Ft. Worth .18
Long Beach .64 Philadelphia .21 Honolulu .05
Los Angeles .35 Portland 12 Houston . .58
Memphis .31 Rochester .19 Louisville .27
Miami : .25 Omaha .25
Minneapolis .18 San Antonio .35
Nashville .41 Mean 22

Oakland .67 e —_—

OkTahoma City .49 Mean .25
Phoenix .22 — _
Sacramento .04

St. Louis .45

St. Paul .07

San Diego .33

San Francisco .16

San Jose 24

Seattle .22

Tampa .30

Tucson .42

Tulsa .31

Wichita .36

=
4]
[}
=
[#3)
w

|
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could be used as the standard of conduct in a civil case against a police
officer,3 while several other courts have held that a more restrictive

policy cannot be used against an officer.“

3pillenbeck v. City of Los Angeles, 72 Cal. Rptr.
(1969).

DelLong v. City and County of Denver, 530 P.2d 1308 (Colo. App. 1947).

321, 446 P.2d 129

Grudt v. City of Los Angeles, 2 Cal. 3d, 375, 86 Cal. Rptr. 465, 468

P.2d 825 (1970).

Vallas v. City of Chula Vista, 128 Cal. Rptr. 469 (App. 1976).
Peterson v. City of Long Beach, 594 P.2d 477 (Cal. Sup. Ct. 1979).
YCity of St. Petersburg v. Reed, 330 So.2d 256 (Dist. Ct. App. 1976).
Chastain v. Civil Service Board of Orlando, 327 So.2d 230 (Dist. Ct.

App. 1976).




SECTION 3

JUSTIFIABLE HOMICIDE COUNTS

Although statistics concerning justifiable homicide by the police have
been collected for a number of years, these figures have not been widely
disseminated. Furthermore, the various sources have used significantly
different methods of collection. It is important to note these variatioms.

National Center for Health Statistics. The National Center for Health
Statistics (NCHS) collects and publishes "Vital Statistics of the United
States." These records include data on justifiable homicides by the police.
The records are tallied from "Standard Death Certificates" completed by
local coroners. This system is suspected to be fraught with serious de-
ficiencies including: poor quality of the medical diagnoses; lack of
coroner's awareness, support for, and legal obligation to comply with the
system's request for information; vagueness of the instructions for com-
pleting the Standard Death Certificate; close relationship between the local
police and the medico-legal office; diversity of procedures used among dif-
ferent coroners; mechanical and conceptual errors iIn the transmission and
coding of the data.!l

Deaths recorded by NCHS are recorded by county in which the death oc~
curred, which is not necessarily the same jurisdiction where the homicide
occurred, The NCHS has compiled annual counts since 1949. A recent analysis
of NCHS counts indicates rather consistent under-reporting by about 50
percent.?

Uniform Crime Records. The FBI Uniform Crime Records Section has been
collecting voluntary submissions of homicide by the police from police de-
partments throughout the country since 1940. The fact that these statistics
are voluntarily submitted creates some doubt about their accuracy. However,
for the past several years, an increasing number of states have mandated such
submissions and then reported same to the FBI collection source. These
records are tallied by jurisdiction in which the homicide occurred regardless
of the officer's agency of employment. For example, a county sheriff, state
police officer, or federal law enforcement officer shoots a suspect in a
jurisdiction other than that in which he is employed; the death is statis-
tically attributed to the jurisdiction and police agency where the death
occurred and not to the officer's employment jurisdiction.

Police Internal Files. This study includes a count of justifiable homi-
cides by the police in 57 U.S. cities. Thus, when the officer was out of his
employing jurisdiction (off-duty, in pursuit, or for any other reason) when he

lLawrence Sherman and Robert Longworthy, "Measuring Homicide by Police
Officers," Journal of Criminal Law and Criminology, 546 (1979).
21bid.

V»Preceding page blank




used deadly force, the justifiable homicide was attributed to the officer's
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employer (the city). TABLE 2
Homicide Counts for this Study. For this study, the FBI, U.C.R. JUSTIFIABLE HOMICIDE BY POLICE
Section furnished unpublished justifiable homicide tallies for each of the 1970-1979
?7 stu@y cities. In addition, IACP made a direct request to each city for
justifiable homicide data. The two tallies (IACP and FBI) were cross- ﬁv??sgr
checked for discrepancies and every effort was made to resolve any differences, Agency 1970%  1971*  1972%  1973* 1974* 1975 1976 1979 fwﬁrajie )
Table 2 represents a count of justifiable homicides that combi Akron ! ! 3 4 2 0 0 2 0 1 0.6
omb .
best available data. : ines the Albuquerque 1 0 2 1 2 1 2 0 2 0 1.0
Atlanta 7 13 8 17 N 6 4 2 4 3 3.8
Austin 0 1 0 1 2 0 1 0 1 0 0.4
The report presents six methods of calculating justifiable homicide g?;ﬁﬂﬂim g 12 ]g Z 15 ]g ; g g 2 gg
rates by the police for each of the 54 cities.3 The six rate categories Bogmng 0 1 5 0 0 5 0 0 1 1 1.4
were computed using the ratio of justifiable homicide by the police to: Buffalo 4 4 0 1 2 0 2 1 0 2 1.0
3 Charlotte 1 0 0 2 1 1 1 0 0 1 0.6
e the number of police officers, L gmﬁﬁﬁkti 42 42 2? zg 32 33 ]g 3; 12 12 2?3
»; Cleveland 6 N 15 7 6 9 4 6 4 9 6.4
e the number of justifiable homicides by civilians, . ggHg?“ ]g g 12 ; g g i 2 g g ?8
o th b . , i Denver 3 4 4 4 4 7* 3* 1* 0% o 2.2
e number of total homicides in the community, ] | Detroit 23 44 36 28 28 28 25 19 17 17 2].2
4 E1 Paso 0 0 0 3 2 1* 1* 3* o* 3> 1.6
Fort Worth 0 1 2 0 3 il o* 1* 2% 1* 1.2
® Tepor .
ported robbery, ] Honolulu 0 0 1 0 1 0 2 1 0 1 0.8
3 Houston 14 13 8 21 17 17* 17* 18* 10* 20% 16.4
® reported violent crime, and 3 Indianapolis 0 0 0 0 0 6 5 2 1 4.2 :
’ ' Jacksonville 4 5 6 5 5 10% 4% 8 6 3 6.2
. ¥ Kansas City 7 2 3 5 3 3 5 5 6 2 4.2 i
e the communities' populations. § Long Beach 1 3 1 2 6 3 g 2 3 7 4.0 o
' Los Angeles 23 29 21 14 20 30 29 31 20 14 24.8 i
: . Louisvi 2 2 4 9 5 2 0 2 1 2.0 p
ot These rate§ were evaluaFed from a number of perspectives. The six H M$$z¥yle 10 g 5 6 6 6* 7* 1* 4% 2% 4.0 i
rates were combined into a single justifiable homicide index. The six i Miami 8 6 ! 0 4 0* 1% I > & 1.8 i
individual rates were compared against . . ' Milwaukee 1 3 3 5 2 5* 4* 2% o* T* 2.4 :
changes in rank ord £ P & One.another, and, despite minor Minneapolis 0 1 2 2 2 0* o* 1.4 )
related Bt gr er o. the cities, the six rates were found to be cor- Nashville 2 0 5 2 3 2 4 2 3 3.0 0
+ Bach of the six rates was tested against several of the study Newark 6 5 4 4 6 0 ! 3 ! 1.2 :
hypotheses, and differences of the results were insignificant New Orleans 0 g 0 AR 4 18 29 / 8 lgg :
* New York 33 87 66 66 62 42 7 30 40 35. é
. £ o . Norfolk 0 2 0 0 0 1 3 1 2 1.4
. Eac@ of Fhese Justlfléble homicide rates and the index has limitations. 0Oakland 0 2 1 1 2 7 2 2 3 4.4 ;
ithout ignoring these limitations, the most effective utilizati £ th Oklahoma City 0 0 0 ] 0 3 3 0 3 3.2 2
rates was sought. : ion of the Omaha 1 0 0 0 1 3 1 1 0 2 1.4 :
Philadelphia 19 13 12 23 29 20 N 21 18 15 17.0 e
As a result of Phoenix 2 1 1 2 1 5 3 5 4 1 3.6
. 3 * L
lations of tffé si; tf!e preliminary tests using the six rates, the corre- Poreon 1 5 ’ ; : : 1 o 5 5 o8
to & readable vol ca egories, and the need to keep the size of the report Rochester 1 0 0 0 1 2 1 0 0 3 1.2
volume, a choice was made to present only the statistical re- Sacramento 3 2 3 0 0 0 0 0 1 0 0.2
sults of hypotheses testing using a singl S L St. Louis 7 10 10 5 n 8* 6 6 15 n 9.2
Police - TO - Number of Police OFffi g€ rate, Justifiable Homicide by St. Paul 2 0 0 0 0 1 0 1 0 0 0.4
vise specificall ice Officers (Table 3). Therefore, unless other- San Antonio 6 5 3 3 3 6 7 3 1 3 4.0
pecttically noted, all future reference to a justifiable homicid 2an Diego 0 2 2 2 ! 0 3 > 3 8 3.8
(JHR) will indicate cide rate San Francisco 4 3 3 2 2 1 4 2 2 4 2.6
San Jose 0 4 0 2 2 4 1 1 1 2 1.8
Seattle 1 5 2 5 0 4 2 2 2 1 2.2
f}“‘“ii’f-‘.ogl . number of Tampa 1 3 2 1 4 3* 2 0 1 3 1.8
us ici .
%Y thelgolic20m101des 'T police officers X 100 = JHR ;ﬂ:gg } 8 8 g ? ? g ; ; g ;g
: Tulsa 0 2 2 1 4 1 ] 3 3 2 2.0
Washington 10 10 8 13 1 8* g* 6* 6 7 7.2
Wichita 2 1 1 1 1 0% 2 1 2 2 1.4
3 ‘o . 291 388 317 37 356 360 268 262 pLE) 289
Three cities did not respond with statistical data : .
Source: IACP survey of 57 U.S. cities, and JQE )
*unpublished FBI Uniform Crime Records Y
2 T \
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.; The JHR's for the 54 respondent cities are prese?.m:ed in Table Z; We
TABLE 3 caution the reader to be extremely careful in comparing the.rates o onefor
RATE OF city to those of another. The reader should not look for s1mplelc.:aus§;e_
JUSTIFIABLE HOMICIDE 8Y THE POLICE 3 ide variation between cities-—there are none. The answers lie s
. the wid d riminal
0 100 ?8%65935':1%% where within a combination of some of the 350 factors related to c i
) activity, police administration, police operations, and pther zom;n'ué’ti- ‘
ot variables which were hypothesized as possibly affecting the ra g ° :clle cor &
Standard Format Listing Rank Order Listing fiable homicide committed by the police. Arguments could also. zlmiion .n ,;
Akron ' .13 Sacramento .04 societal factors that were not detailed such as unemployment, intla > &
Albuquerque .21 Honolulu .05 control, and education.
Austin .09 Bostgn : 3;3 :
Baltimore .26 St. Pau . . 1
Birmingham 75 Newark .08 : Model Data Collection System .
Boston .06 Buffalo .09 . -1
ngf?lot '?g éasﬂntte ?3 ‘ The review of the several data collectiot_l systems higgllg?s:iiifrze need ’
Ch?Eagg ¢ 7 Poit‘lgnd 12 i for a single comprehensive system that would 1ncorporaté:mtsiogld Cdate
Cincinnati .20 Akron 13 ¢ features of each of the existing programs. Such a sys he following
'Elﬁﬁﬁ,‘,ﬁgd SS #ﬁ'{ezgrk }g submission and provide for publication of the results. The ,
Dallas .35 San Francisco .16 1 specific guidelines are recommended.
Denver .16 Denver .16 ¥ . . ‘
g‘ft;""t -gg gﬁ?hizgm" ;'; 1 Recomnmended Guideline
aso . [of . ¥
Fort Worth .18 Minneapolis .18 i . -
Honolulu .05 Fort Worth .18 g Every law enforcement executive shoul.d sub
Houston .58 Rochester .19 ¢ ; mit comprehensive data to the FB_? Ur}?,for'm -
523&2225?“2 :gg g;);lc‘?:rl::tl :gg Crime Recorc?s Section for every 'z:nczdeztat a
Kansas City .35 Albuguerque .21 ' " culminates in the death of a c'Lff'Lzen as
tgg%ggg?gs .gg 2231@?2”’"” g; | result of use of force by a police offtcer.
Louisville .27 Phoenix .22 : :
Memphis .3 San Jose .24 1 Deadly force data should be sz,fbm'btted by 1]
Minnaapol s R B Pase 58 { the agency which employs the involved
Nashville .41 Miami .25 { of ficer.
Newark .08 Omaha .25 $ . . hould
New Orleans 77 Baltimore .26 ; The Federal Bureau 07 Investigation shou
AT L prepate and pubLish an wwal report of
Oakland . .67 Tulsa .31 | the deadly force data.
Oklahoma City .49 Memphis .31 ; . E
3%‘??§de]pm-a 22 g;gvglggg 3 ' Data submission should include the following ¢
Phoenix .22 Los Angeles .35 ‘ ' specific elements: 3
gorﬁlazd %g Kansas City .35 5
ochester . Dallas .35 net B
Sacramento .04 San Antonio .35 ! e Date ,Of incident
St. Louis .45 Wichita 136 ' - Time of daz{(
St. Paul .07 Detroit .40 - of wee i
San Antonio .35 Indianapolis .40 Pay of
San Diego .33 Nashville .47
San Francisco .16 Tucson 42 e Date of death ;
gan J?se .24 St. Louis .45 '
Tiﬁﬁﬁ ¢ 23 S:;Lgtg’,',’a City 'gg o Jurisdiction where incident oceurred :
Toledo .15 Long Beach 54 ‘e 4
Rﬁ::n g% ga%(sogviﬂe g? o Jurisdiction of officer (specific agency) .
. aklan .
Washington 7 Birmingham .75 ) k'
Wichita .36 New Orgeans 77 ¢ Age, sex, race of officer
Rate = Yearly average of Justifiable Homicides by Police to yearly average of o Age, sex, race of vtetim 5
police officers (100) ..
Mean = .28 e Criminal background of victum
- R e




@ PRelationship of vietim to officer

e Officer's status at time of incident
- On duty

e
o
o
o

In uniform

Out of uniform

Specific work assignment

Specific type of ineident
(Dispatched as actually found to be)

Off duty
#® In uniform
o Out of uniform
o Situation
® Weapon used
Firearm
® Type
e C(Caliber
e On~duty weapon
o Off-duty weapon

Back-up weapon

Other weapons
® Specifications of the weapon used

o (ircumstances

During commission of a crime (specific)
Gun cleaning

Aecident (specific:

. Weapon, etec.)

4 ' e.g., firearms runge,
inspection, unauthorized person handling
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SECTION 4

CRIME LEVELS AND JUSTIFTABLE HOMICIDE BY POLICE

Various authors have indicated that there may be a serious flaw in the
statistical reporting of justifiable homicides by the police.1 Other crim-
inal justice authorities, who recognized the reporting limitations, have
called for mandatory reporting of justifiable homicides.? Despite the
known limitations, it was felt that a careful analysis of justifiable homi-
cide data would yield important information. Accordingly, it was possible
to secure from the FBI Uniform Crime Reports Section unpublished data re-
garding justifiable homicide for the years 1970-79. For the years 1975-79,
the data were verified with the reporting police agencies.

Although the data were not always equivalent, it was ultimately pos-
sible to resolve discrepancies that existed between FBI data and data sub-
mitted directly to IACP from the police agencies. Table 2 in Section 3
reflects the justifiable homicides in 57 cities for the years 1970-79. Table

4 reflects the combined total of the 57 cities with percentage increases
- from year to year.

Using the justifiable homicide totals from Table 2 as the common de-
nominator, a comparison was made of the totals of selected crimes and
justifiable homicide from the same cities. The following were found to
be significantly correlated to justifiable homicide by the police:

Correlation Acts of Violence
.60 robbery offenses
.56 police officers murdered
.48 justifiable homicide by civilian
27 total community homicide

Next, a comparison was made of each individual city's justifiable homi-
cides by the police to selected crimes and justifiable homicide. This com-
parison was made using a five-year average of justifiable homicide (see Table
2) with the five-year average of crime. The significant correlations were:

Correlation Acts of Violence
.89 homicide
.78 violent crime
.76 robbery
.68 justifiable homicide by civilians
.55 police officers murdered

These correlations constitute a central finding of this report. The
findings imply that the use of deadly force by the police is concentrated
within an enviromment of community violence

lLawrence W. Sherman & Robert H. Langworthy, '"Measuring Homicide by
Police Officers,'" Journal of Criminal Law and Criminology, 546 (1979).
2Joseph Dominelli, IACP News Release, December 1979.




Year

1970
1971
1972
1973
1974
1975
1976
1977
1978
1979

TABLE 4

JUSTIFIABLE HOMICIDE BY POLICE
1970-1979
57 U.S. CITIES

Homicides

291
388
314
317
356
360
268
262
249
289

Percent
Change

SECTION 5

RACE AND JUSTIFIABLE HOMICIDE BY THE POLICE

As other researchers have also indicated,! this study found that blacks
are over-represented (59.6) as victims of police use of deadly force. How-
ever, our findings, in agreement with Geller and Milton, also show that
blacks are also over-represented in other areas of violence:

® Blacks are over-represented (73.1%) as victims
of justifiable homicide by civilians.

® Blacks are over-represented (66.17%) as persons
arrested for homicide.

e Blacks are over-represented (71.0%) as persons
arrested for robbery.

e Blacks are over-represented (63.7%) as persons
arrested for violent crimes.

® Blacks are over-represented (57.9%) as persons
arrested for weapons violations.

The findings of black over-representation in arrests for crime and
as victims of justifiable homicide are supported in part by major findings
in other research, Fyfe reports that black suspects are far more often
armed with guns when they confront the police than are whites.2 This find-
ing was also supported by FBI data.3 1In proportion to the number of en-
counters, more police officers are killed in the line of duty by blacks than
by whites; black involvement with robbery incidents is twice the rate of
white involvement. Geller and Karales" found that black and Hispanic
civilians are slightly less likely than whites to be shot by the police if
forcible felony arrests are used as an indicator of police-civilian en-
counters that could result in shootings.

lJames Fyfe, Shots Fired: An Examination of New York City Police Fire-
arms Discharges (Amm Arbor, Mich.: University Microfilms International, 1978).
William A. Geller and Kevin J. Karales, Split Second Decisions:
Shootings of and by Chicago Police (Chicago: Chicago Law Enforcement Study
Group, June 1981).
Arthur L. Kobler, "Figures @nd Perhaps Some Facts) on Police Killing of
Civilians in the United States," Journal of Social Issues, Vol. 31, No. 1, 1975.
Catherine Milton, Jeanne Wahl Halleck, James Lardner, Gary L. Abrecht,
Police Use of Deadly Force (Washington, D.C.: The Police Foundation 1977).

Gerald D. Robin, "Justifiable Homicide by Police Officers," 54 Journal
of Criminal Law, Criminology and Political Science 225 (1963).

“Fyfe, Shots Fired: An Examination of New York City Police Firearms
Discharges, pp. 130-137.

FBI, Law Enforcement Officers Killed, 1979 (Washington, D.C.: U.S.
Department of Justice 1979).

“Geller and Karales, Split Second Decisions: Shootings of and by
Chicago Police, p. 118.




-24—

Samuel Meyers® reported an over-representation of blacks among the
arrested, the convicted, the incarcerated, and among those bearing the
official label of criminal or ex-offender. The Board of Police Commission-
ers® reported that blacks were over-represented in percentage of fatal
shootings, attempts with a deadly weapon upon a police officer, attacks on
officers, and Part I arrests. Milton, et al.,7 went on to say that the
over-representation was not inconsistent with the number of blacks arrested
for serious criminal offenses.

In light of the gemeral thesis of this report, i.e., the frequency of
justifiable homicide by the police is related to the level of crime and
violence within a community, it is understandable that blacks are over-
proportionately represented among the victims of the police use of deadly
force since blacks have been shcown to be overrepresented as arrestees in
crime and violence.

5Samuel L. Meyers, Jr., "The Incidence of Justice," The Costs of Crime,
Charles M. Gray (ed.), Sage Criminal Justice System Annuals, v. 12 (1979).

®Board of Police Commissioners of Los Angeles, The Report of the Board
of Police Commissioners Concerning the Shooting of Eulia Love and the Use of

Deadly Force, Parts I-IV (Los Angeles: Board of Police Commissioners, 1979~

1980).
Milton, Halleck, Lardner and Abrecht, Police Use of Deadly Force.
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SECTION 6

DEPARTMENTAL PRACTICES AND JUSTIFIABLE HOMICIDE BY THE POLICE

A major component of the research project included a descriptive "survey"
of 511 police agencies. The survey instrument was designed to collect data
relative to how personnel practices, training, policy, procedure, equipment,
and other organizational considerations might impact on the use of deadly force.

The survey responses were compared against policy and justifiable homicide rates.

The previous findings in deadly force literature point to a multiplicity
of causal factors associated with deadly force statistics. This multiplicity
was accepted as a starting point in developing hypotheses and related questions
to test the hypotheses,

Each survey question or set of questions was developed to collect suffi-
cient data from which to test forty (40) hypotheses concerning the impact that
policy, organization, equipment, and training had on the rate of justifiable
homicide by police (JHR). Each of the hypotheses was subjected to one or more
statistical analyses (time series intervention, t-test, or correlation). Among
the more important findings which can be inferred from the analyses are the
following:

o Departments with sufficient numbers of street supervisors
providing tactical guidance and manpower support have
a lower incidence of use of deadly force (H-3).

o When an agency chooses to have a stakeout unit without a manage-
ment policy directive, its JHR is significantly greater than
those agencies with a policy directive (H-8).

o Although the presence of a decoy unit has no statistically sig-
nificant bearing on the JHR, the existence of a unit with a
policy directive seems to reduce the agency's JHR (H-10).,

o The review of deadly force incidents by the chief of police
seems to be related to a lower JHR (H~14).

o In-service crisis intervention training as opposed to pre-
service training was associated with a low JHR (H-14).

o Agencies with simulator, stress, and physical exertion fire-
arms training experience a higher JHR than agencies without
such training (H-25).

o Marksmanship awards given to officers for proficiency in
firearms training are associated with high JHR (H-27).

o In-Service training in the principles of "officer survival'
is correlated with a high JHR (H-29).

o Agencies which require a .38 caliber weapon and ammunition
experience a lower JHR than agencies which permit officers
to carry a larger caliber weapon (H-31).

IFifty~four responded to the survey.

R I o
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gencies that issue shotguns to their officers experience a

higher JHR than a i
gencies that §
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SECTION 7

DEPARTMENTAL POLICY AND JUSTIFIABLE HOMICIDE BY THE POLICE

The responses from police departments reflected a consciousness among
municipal police executives that written policy governing police use of
deadly force is necessary for the control of police personnel. This was
demonstrated by the existence of written policy in 53 of 54 (98.1 percent)
agencies which responded to our project request. For the three non-

respondent agencies, it is not known whether those agencies are governed
by a written deadly force policy.

Comprehensiveness of Policy. The policy content analysis identified

five specific areas that serve to form comprehensive deadly force policy.
Those areas are:

e When to shoot.

e Investigative procedure following a shooting.

e The shooting review process.

e TFirearm equipment standards (on-duty, off-duty, back-up).

e Firearm training standards.

Previous research! has indicated that a more restrictive administrative

posture and policy on the use of deadly force can reduce the number of
police shooting incidents without any attendant increase in crime or

injury to police officers or a decline in police arrest activity. Our
research has not conclusively replicated this finding, nor has it disproved
the finding. Tables 5 and 6 summarize the differences of justifiable
homicide rates (JHR) between agencies with restrictive deadly force policy,
and those agencies with less restrictive policy. The differences in this
analysis are not statistically significant.

However, where the findings of this research are considered in light
of other research findings, there is sufficient evidence to indicate that
lives can possibly be spared if certain administrative guidelines are
clearly developed, presented, understood, and enforced by law enforcement
management.

! yames Fyfe, Shots Fired: An Examination of New York City Police Fire—

arms Discharges (Ann Arbor, Mich.: University Microfilmsg International

(1978), p. 272.

Lawrence W. Sherman, "Perspectives on Police and Violence," 452 Annals

of American Academy of Political and Social Science, 63 (November 1980).

Tawrence W. Sherman, Reducing Police Gun Use: Critical Events,

Administrative Policy and Organizational Change (unpublished draft) October

1980.
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TABLE 6
TABLE 5
USE OF DEADLY FORCE POLICY USE OF DEADLY FORCE POLICY
TO MAKE ARRESTS TO RECAPTURE ESCAPEE
Permit Use of Do Not Permit Policy Does Not Permit Use of Do Not Permit Policy Does Not
Dead1§ Force Deadly Force Address Issue Deadly Force - peadlvy Force Address Issue
Number - Percent JHR  Number Percent JHR  Number Percent JHR Number Percent JHR  Number Percent JHR  Number Percent JHR
i: Self-defense 51 9.2 .28 0 0 0 2 3.7 .26 Se]f-defense 52 98.1 .28 0 0 0 1 1.9 .28
; Defense of Defense of
| third party 51 96.2 .28 0 0 0 2 3.7 .26 third party 52 98.1 .28 0 0 0 1 1.9 .24
Arrest Recapture
| misdemeanant 0 0 0 50 94.3 .28 3 5.6 .27 misdemeanant 2 3.8 .18 47 88.7 .29 4 7.5 .22
i Aﬁresz felon Recapture felon
| threatening , threatening
| deadly force 45 849 .28 5 9.4 .31 3 5.7 .27 deadly force 0 7.4 .29 8 15.1 .27 4 7.5 .24
' A;rest Selon Recapture felon:
who use who used
deadly force 43 81.1 .28 7 13.2 .30 3 5.7 .27 deadly force 38 71.7 .28 n 20.8 .26 4 7.5 .28
Arrest felon Recapture felon ‘
presenting presenting risk 44 83.0 .30 5 9.4 .19 4 7.5 .24
risk 48 90.6 .31 2 3.8 .16 3 5.7 .27
Recapture
Arrest atrogious felon 22 1.5 .27 27 51.0 .31 4 7.5 .24
atrocious
felon 22 41.5 .26 28 52.8 .30 3 5.7 .27
ture
, '?532ﬁ11e 48 90.6 .28 1 1.9 .67 4 7.5 .24
g Arrest juvenile 49 92.5 .28 1 1.9 .67 3 5.7 .27
R ture .
Arrest any felon 9  17.0 .29 40 755 .29 4 7.5 .24
any felon 4 7.5 .37 46 86.8 .29 3 5.7 .27
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SECTION 8

MODEL DEADLY FORCE POLICY GUIDELINES

A major product of this research project is a set of '"model" policy
guidelines to control the use of deadly force by the police. These guide-
lines are based on the total knowledge and understanding of the issues
which were gained through the preparation of the project report.1

These guidelines should not be viewed as a finished product, but
rather as a beginning or point of departure. Each police agency should
construct its own model, using the research and material in this publi-
cation as a framework. Choices made in this report are suggested and
proffered to encourage refinement and discussion. The final choices be-
long to the policymakers of the individual law enforcement agencies.

Police Policy v. State Law

Members of the public are victims of violent crime including the crime

such violence. Rather, society places the responsibility for control on a
few—the police. Society further chooses to provide these officers with the
ultimate personal and public protection—a firearm. As long as we iive in
this free society, it will be necessary for police officers to be armed.
Since society has given law enforcement officers the authority to carry
firearms, society must also retain the right to control the use of such
firearms. The available control options are state and local law and ad-
ministrative policy. However, state legislatures have taken varied routes
to the control of police firearms. These laws may or may not satisfy the
public's desires for the control of firearms.

A police administrator is commissioned to establish departmental goals that
will reflect the needs of the community. In establishing such goals, it is
indeed proper to set a level of operational standard that reaches for the
highest plateau that the community will accept. This is unlike the legis-
lative law which seeks merely to satisfy the majority. There is no debate
concerning the desire by all to protect human life; this includes the life
of a suspected felon.

Recommended Guideline

Every police chief should promulgate a K
Police Use of Deadly Force policy that

provides clear guidelines for (1) when

to shoot, (2) the investigative pro-

cedure following a shooting, (3) a

Board of Review, (4) firearm equipment

requirements, and (5) firearms training.

1The reader is urged to refer to the final report: Kennet@ J. Matulia,
A Balance of Forces (Gaithersburg, Md.: International Association of Chiefs

of Police, 1982).

Preceding page bk
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of final resort—murder. Society chooses not to wage open warfare to control



Definition of Deadly Force

Deadly force can be inflicted in many ways. The police have been
recorded as using revolvers, shotguns, rifles, batons, flashlights, fists,
and feet. Regardless of the factual validity of the charges, the potential
to apply deadly force in these manners is present. Every police adminis-~
trator should design policy that addresses all of these forms of deadly
force.

Recommended Guideline

"Deadly Force" as used in this policy is
defined as that force which is intended
to cause death or grave injury or which
creates some specified degree of risk
that a reasonable and prudent person
would consider likely to cause death

or grave injury.

Legal Disclaimer

It is fitting for a police administrator to establish departmental goals
and promulgate policy in order to restrict his officers to standards beyond
that of the legal standard. Standards required by the department as trans-
mitted through policy should not be deemed applicable for introduction in
any criminal or civil proceeding, lest the policy succumb to the lower legis-
lative standard. Departmental policy serves also to establish the highest !

level of training to guide officers in anticipation of critical situations.x

When after the fact those situations have gone astray, the officers should
be subjected to additional or different training or negative departmental
sanctions (also a form of training). Likewise, the department should be

made to rethink policy and training in an effort to again anticipate new
situations.

- Many attorneys contravene this argument and make every attempt to intro-

duce administrative standards as legal charges against officers in criminal or

civil actions. However wrong this affront of managerial prerogative, the
threat remains real. Court decisions? have permitted department policy to be
introduced as legal evidence. Other courts3 have had the wisdom to recognize
the danger of substituting administrative policy for legal standards. The
legal minds have not resolved this difference to a single standard.

(1969§Dillenbe°k v. City of Los Angeles, 72 Cal. Rptr. 321, 446 P.2d 129

Grudt v. City of Los Angeles, 2 Cal.3d 375, 86
o 24 225 2 oy s N Cal. Rptr. 465, 468
City of St. Petersburg v. Reed, 330 So.2d 256 (Dist. Ct. App. 1976).

; Chastain v. Civil Service Board of Orlando, 32 ‘ : i
App. 1976) . N 7 So.2d 230 (Dist. Ct.

Every administrator must recognize this threat, prepare for the defense,
and accept the responsibility to state deadly force policy in clear and
unequivocal language. The administrator must not be constrained to drafting
weak policy and training simply to avoid the possibility of prejudice in
court. Where a trial judge permits the department policy to be introduced,
the jury should at least be made aware of the injustice through the intro-
duction of the following statement. This statement should preface any use
of deadly force policy.

Recommended Guideline

This directive is for departmental use only
and does not apply in any criminal or civil
proceeding. The department policy should
not be construed as a creation of higher
legal standard of safety or care in an evi-
dentiary sense with respect to third party
claims. Violations of this directive will
only form the bastis for departmental ad-
ministrative sanctions. Violations of law
will form the basis for civil and crimi@al
sanctions in a recognized judictial setting.

Value of Human Life

Any deadly force policy must consider the moral respo§sibil%ty for pro—d
tecting human life, the desire of the people'to be secure in their person an
property, and the constitutional right of trial and due prgcess.
be reluctant to license death by police officers.. ?ut society also has an
obligation to permit their police officers the pr1v11ege of ge%f—grotﬁctlon.
Secondly, society must weigh the consequences of allowing crlmlnafs the The
freedom to carry out their crimes in an atmosphere of relative safety. r
police are subservient to the public, and therefore m?st not th§m§elve; ed
placed in a position of choosing between the alternatives of criminal ree om
versus use of deadly force. The only decision thét is the sole preroga?xve )
of the individual officer is that of self-protection. All other bal;nc1ng ot
justice should remain with the total community. ?he level of law en orcemen
success also remains a community decision. In this regard, the police are

relegated to a status of "advisors," not lawmakers.

Recomménded Guideline

The value of human life is immeasurable in
our society. Police off%cers.hqvg been
delegated the awesome responsibility to
protect life and property and apprghend
eriminal of fenders. The appre@enszon of
eriminal offenders and protection must at
all times be subservient to the.pgo§ectzon
of life. The officer's respongzbzlzty for
protecting life must include his own.

— e e

Society must

e e e e ot 2

e



JPPUSIURESPRE Sk St

e

U‘ E3

34~

Defense of Life

The three major legal standards—common law, modified common law, and
the model penal code-~are surrounded by numerous 'model" policies, resolu-
tions, and guidelines. Without' exception, each of the policy models in-
cludes a police self-protection clause and a defense-of-the-third-party life
clause. Clearly, an officer must have an honest, sincere, and personal be-
lief that his life or the life of another is in immediate danger. Where he
has such a belief, it is unconscionable to expose his own life or another
innocent person's by not permitting use of deadly force against the sus-
pected criminal assailant. The minimum standard for defending the self-
defense position should be the reasonableness which is expected of a well-
trained, prudent police officer. His resort to deadly force to protect
another should be guided by the same standard as is permitted for his self-
protection. The judgment of reasonableness should be by other police offi-
cers with similar distilled experience, education, and training who can be
objective and intelligent while recognizing the complete scenario. Justi-
fication for the use of deadly force must be limited to the facts known to
the officer or perceived by the officer at the time he decides to shoot.

Facts unknown to the officer must not be considered in later determining
justification of the shooting.

In assuming the responsibility for self-defense, the officer should not be
required to unreasonably place himself in situations where deadly force is
presumed imminent. Likewise, an officer should not be censured or disciplined
if he chooses not to employ deadly force in situations where others may,

after the fact, reason that the situation clearly authorized the use of such
force.

A Recommended Guideline

An officer may use deadly force to protect
himself or others from what he reasonably
‘believes to be an immediate threat of death
or (near-death) critical bodily harm.

Fleeing Felon

" The entire issue of using deadly force against a misdemeanant versus
a felon seems to have been caught up in a dated controversy. The original
definitions of the terms misdemeanor and felony have long been lost in time.
Many crimes have been added to the felony category that present no immediate
threat of danger to the police officer (e.g., conspiracy to defraud, em-
bezzlement). Conversely, statistics indicate than when police officers are

killed, more than 30 percent.of the encounters begin with a misdemeanor
crime or lesser confrontation.“

There are times when the officer's life or the life of a third party
is not in immediate danger yet the situation is so serious that deadly force

“Arthur L. Kobler, "Figures (and Perhaps Some Facts);on Police Killings

“of Civilians in the United States," Journal of Social Issues, Vol: 31, No. 1
- '(1975), p.188. ' , - .

may be authorized. Such
officer cannot escape an
adjoining room and armin
such ability and intent.

vious terminology of immediate. It provides‘room for an officzrtzotiz—
ticipate slightly beyond his actual vision, ou;hdoe; nzt ﬁzzzze F oty harm
ase
s of a fleeing atrocilous felon rule. e phra )
z:g:§gzzsted here to mean bodily harm that is more than likely to lead to

a fatal conclusion. It

atrocious felonies as generally specified in modified common law (arson,

burglary, rape, kidnap,

. . in

hem and aggravated assault can be considered as potentlaliyirzsuigizgliy
ma?f’atal conclusion. The heinous crime of rape, however repu §tzl, O et
zoes not conclude with death of the victim and never with capi P

for the demented perpetrator.

t the
officer may use deadly force to effec ‘
iniiﬁe or prevent the escape of a suspect whose
freedom is reasonably believed to represent an

imminent

to the officer or other person(s).

Juveniles

The shooting of a
community concern. Lik

are often more severe wh

police agency are often
cident. While the shoo
most life-threatening °
prohibits a police offi
presents an unreasonabl

to great personal danger. .
officer should not be required to ask for

to deadly force.

: binot
dedZ?Pézz intended target of deadly force.

Lnmin hall be
- se and inminent threat shal
iiéfoiiie;olicy guideline for employing

deadly force.

5Royce A, Fincher,’Jr.,t
(Gaithersburg, Md.: Interna
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circumstances5 might include where an injured

d must shoot to prevent a suspect from going to an

g himself, it being apparent that the person has _
This guideline is merely an extension of the pre

is recommended that +his section not include the

extortion, and robbery). The atrocious felonies of

Recommended Guideline

threat of grave bodily harm or death

tes considerable
ile by a police officer crea .
13122 theypsychological after—-effects o? thz 2§fiﬁzr
’ Pressures place
a juvenile is involved. che
E?ougit about through newspaper accountstofntzseln
veni ided except 1
i f juveniles should be aY01 Ao
zlzgtzations, a policy directive that spec%flgiiii
dly force against a juv :
cer from employing dea ‘ le
iU fficer and exposes
d for judgment by an 0 C S
. degana lifeithreatening situation, the pOllce.
. identification before resorting

Recommended Guideline

ion shall be made relative to the .

"police Use of Deadly Force,'" The Police zearbo;: o
ional Association of Chiefs of Police, 1973) p.938.
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Risk fo Iomooent Porsons

| ﬁ;ﬁ?smxén ?iffcéz ieces a decision to use deadly force, he must not only
§§§Z;§d§h;§e€iﬁt&ﬁﬂfﬁ;EfEEEEwwiftfﬁ‘hut must also ?e cognizant Qf ‘the like-
TRl = %n:gugzsiiﬁtakguk§fzt¢ea;may be present in the line of fire. The
S ;;;’5gzﬂuj.¢.§n attewnpt to stop a dangerous person from escaping
.mgf; &‘r;iv&;wxiﬂ?;ls never worth endangering innocent persons by lawful
pgij&e a;f}?:-; ﬁn§3 tmf_rig&i of self-defense and defense of others by the
ziaffer f?ﬁzgagff‘£¢§ @i;?ce;ﬂta snter into certain life-—threatening situa-

TS is chligeticn skowld mot extend to a sacrifice of the officer

-

hbaczoss oF oesIhIiifs £ %3343 i
of & pessihiliity of ki1iing Iinnocent persons.

Recommended CGuideline

[ - s M o - v .
iTisers ove roibited From discharging fire-
amms when 4% grpeaavs 1ikely that an innocent

ind - -

B

[E3)

Shots Fired At or Fron ¥otor Vehicles

Shooting 2 or TIx Kok i i

e %3:%2;_§_ arT AI?E'?Dtﬂi wehicles is a significant use of deadly foxce
issve, Bot &n isste pot oil=srly recogmized in 3

. o & TECog many departmental poli
ments. Project ressavch did not ifi P egnrding

roij=ct nes h did mot specifically elicit inf i i

TS, Tredter meseeon ST pec nformation regarding
mes DTE:%G; ;ncmﬁgans in which officers used deadly force from a motor ;e—

i or =t reTpetrator I i isti
Dol o £ Tﬁif?pvm,uuéz im a wehicie. Statistically, there is not a great
:;,: £ Information ?mallable concerning this issue. Fyfe5 found that of-
Ficers ave Inwolwsd inm shooting incidents wh i "
Fipans are tovs m ents when being "assaulted" by a ve-
me 5a‘eﬁ..;i§_f%eng oI ths to;al incidents. Where two or more officers were

anited, the Tigure vosz te H.1 perceat. A fi i £

2 d, the .13 . ve~year analysis of law en—
forcemsnt oificsrs ki d in £ ited oot
sorcemsat 2:@;f:;b kzﬁléd in the United gtates does not show a single death
resgiting £ szult by mobtor wehicle Philos i i

s £ szult b3 . ophical discussio £ thi
category of Shootimg reise the is £ e

& the issues of (1) difficulty in hi '
o (5] micotiots CLotkt ; y in hitting the tar-
get, ricochets striking innoc ' i
e i Dz;a &13? innocent pe¥sons, {(3) population densities,
£ S&ii~:_£mmf%c15 panetrating steal radial tires, and (5) inability to put
top To wshicle momemtem even when the target suspect is hit. )

Recommended Guideline

Dffiears should not discharge a firearm at or
Txom o moving vehicle ercept as the ultimate
mepsure »f s2if-defense or defense of another
when the suspesct 15 using deadly force by
mems sikzr thom the vehicle,

[} — = T e TR y <

x =L rea = THO: M = Tndx 3

19?835 oT, Mich.: Unilversity Microfilms International,
787, L=w Enforcement Officers Kill

Department of Justice, 3980). 24 1979 (Washington, D.C.: U.S.
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Shots to Destroy Animals

With the possible exception of humane societies, there is not much hue
and cry for reducing the number of shots fired to destroy animals. As a
matter of fact, we know of no incident in which an intended shot at an
animal has resulted in the death of a human.

Fyfe8 found that 9.3 percent of all shootings in New York City were
directed at animals. This factor alone is sufficient to warrant some con-
trols on the shooting of animals. Any time an officer is permitted to
draw his weapon (shooting animals, firearms training, inspection, or against
a suspect), the potential for discharging the weapon and injuring or killing

a human being exists.

Recommended Guideline

The killing of an animal is justified (1) for
self-defense, (2) to prevent substantial harm
to the officer or another, or (3) when the
animal is so badly injured that humanity re-
quires its relief from further suffering.

4 seriously wounded or injured animal may be
destroyed only after all attempts have been
made to request assistance from the agency
(humane society, animal control, game warden,
ete.) vesponsible for the disposal of animals.
The destruction of vicious animals should be

. guided by the same rules set forth for self-
defense and the defense and safety of others.

Warning Shots

The analysis of warning shots and shots to summon assistance has been
neglected in many of the research efforts reviewed. Likewise this project
did not obtaiﬁﬂsufficient information to link warning shots to justifiable
homicide rates. Most of the departments (67.9 percent) surveyed did not
permit the use of warning shots. The rationale for such policies include
the belief that warning shots are a liability because of: the potential
risk to innocent Persons, the threat of inappropriate response from other
officers who mistake the warning as an jntended shot at the officer, and
the legal consequences associated with a warning that strikes an unintended

target.

Recommended Guideline

A police officer is not justified in using
his fireaxrm to fire a warning shot.

An Examination of New York City Police Firearms

8Fyfe, Shots Fired:
Discharges, p.374.

-
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On-duty Handgun and Ammunition

The debate concerning the effectiveness of various caliber and style
of police weapons is longstanding. Officers have grappled with this issue
among themselves and with special interest groups. The issue of caliber,
lead weight, and ammunition point style has been the center of considerable
research. The traditional weapon and ammunition is the .38. Many agencies
in recent years have adopted a larger .41, .44, or .45, and others have
opted for the .357 and 9mm. Interestingly, Geller® found that a dispro-

portionate number of accidental shootings by police officers involved semi-
automatic weapons.

Recommended Guideline

All on-duty officers shall be armed with a
department approved firearm.

Back-up or Secondary On-duty Weapon

Police officers in the United States are all conspicuously armed with a
revolver or semi-automatic handgun. This fact is recognized and, for the
most part, approved of by most of our citizenry. A second fact, not commonly
known, is that many police officers also carry a concealed secondary weapon.
There are several stated reasons for the practice. Officers are concerned
about being disarmed during a confrontation; officers are less likely to be
caught off guard when a confrontation is not anticipated; officers can less
conspicuously be prepared to protect themselves during "routine" citizen
stops. Regardless of the rationale, the practice is considered acceptable
by knowledgeable police officials but treated by many police administrators
as something that is understood but not formally admitted. A major criti-
cism of the back-up weapon is that it may be intended as a "throw away" in
che event that an officer shoots an unarmed suspect. In order to protect
the officers from such allegations, the study recommends a strict policy of
registering all back-up and off-duty weapons carried by officers. The issue
of secondary weapons must be addressed in every detail in policy.

Recommended Guideline

A secondary (back-up) on-duty handgun is
authorized but only upon meeting specific
department approval.

9William A. Geller and Kevin J. Karales, Split Second Decisions: Shoot-

ings of and by Chicago Police (Chicago: Chicago Law Enforcement Study Group,
June 1981), p.199,
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0ff-duty Weapons

Police departments vary in their requirements that officers carry fire-
arms while off duty and whether other weapons such as mace and batons are
carried. For example, a recent surveyl0 of 50 large departmenFs showgd that
24 required their officers to be armed off duty whilg the remainder either
gave the officers the option or prohibited the practice.

Previous research findings by Fyfe11 and Milton!? indicated tha? a sig-
nificant number of homicides by police were occurring when the.shootlng.of—
ficers were off duty. Fyfe found that 21.5 percent of all police s@ootlngs
in New York City involved off-duty officers and that off-duty shootings
violated law or departmental shooting guidelines signif%cantly.more ofteg ]
than on—-duty shootings. In a study of 320 shooting incidents in seven cities,
Milton found that 17 percent involved off-duty personnel.

There appears to be research agreement that off-duty offic?rs aa?zﬁnt
for a significant number of total justifiablg homicides by police. . i
this known, it now becomes necessary for leglsla§ors,.p011ce execuglves,
and citizens to determine the cost/benefit relat10ns§1p between.of ~§uty _
shootings and off-duty officer safety, crime prevention, and'crlmina apsrz
hension. The factor of crime prevention has not bee? sufficiently meas?me
statistically. One major studyl3 has reported soge 1?f§rences abouttcizse
prevention by uniformed police officers, but a.sc1ent1f1c measurimen. 2
not been made. Therefore, a measurable comparlso? of off—du?y s o;tlgg_
crime must of necessity be relegated to a statistical comparison of ©
duty arrests and crime clearances by death of the perpetrator.

A second measurable cost/benefit relationshi? may be comparlsig7gf igg
duty police officer deaths to off-duty police ?fflcer @eathi.d in 12 6f
law enforcement officers were reported killed in the line of duty.
this total, 11 (10.4 percent) were reported to be off duty.

Other factors that must be measured when consideiing thz igst'or Zigifzg
i i the community fear an e jeop
of arming off-duty police officers are y fear and e ey con
i fficers who routinely deal with dangerous p ‘ :
p01;§:szre the potential for criminals to strike back at po%lce off}c?rslwhgen
Wflile of f duty are known to be unarmed? This becomes espeglally cr%glga Z
Zonsidering either the black or Hispanic police officer, since Fyfe oun

10John F. Heaphy, (ed.), Police Practices: The General Administrative

Sur Ve? Washington D.C.: Polic’e Foundation, ) )
1E(‘yfe ShOtS’FiIEd: An Examination of New York City Police Firearms
H

DiSCh?gcziﬁerine Milton, Jeanne Wahl Halleck, James Lardner, Gary L. Abrecht,

: i i 77) .
Police Use of Deadly Force (Washington, D.C.: Police Fouﬁdailzn% lgroén The
I3George L. Kelling, Tony Pate, Duane Dieckman and C ?r e 1'. Founéation
Kansas City Preventive Patrol Experiment (Washington, D.C.: Police .

1974)iL*FBI Crime in the United States 1979 (Washington, D.C.: U.S. Depart-
L

0). .
nent ?gFiﬁztigﬁgtiggiled: An Examination of New York City Police Firearms
b

Discharges, p.170.
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that they were far more likely to have fired their guns off duty .than were
whites. This variation was associated with the disproportionate presence of
off-duty minority officers in the cities' most hazardous areas. The in-
dividual officer must also welght his likelihood of using his weapon in a
personal confrontation, especially so with female spouses or acquaintances.
As Fyfe16 noted, the most severe consequence of firearm discharge incidents
involving lone females are generated between off-duty officers and female
acquaintances.

Recommended Guideline

Officers are encouraged, but not mandated, to
carry a handgun when off duty. An officer who
elects not to carry a handgun while off duty
shall not be subjected to disciplinary action
if an occasion should arise in which he could
have taken police action if he were armed.
(Exception) Off-duty officers while operating
a department vehicle shall be armed with an
approved weapon.

Registration of Police Officers’' Weapons

As evidenced in the preceding pages, specific orders to control fire-
arms are often absent in written policy. The findings concernifig on-duty,
off-duty, and back-up weapons, ammunition, and operational strategies clearly
indicate that policymakers must expend considerable attention to these issues.
The policy decisions concerning firearms must not be relegated tb the complete
discretion of the individual police officers. This policy must'be addressed
squarely and completely from the highest level of police management.

Recommended Guideline

A department-approved handgun (on-duty, off-
duty, secondary) intended for official use by
any police officer must meet the following
requirements:

o The firearm must be .38 caliber.
o The firearm must be loaded only with

.38 caliber ammunition (grain weight
and Jacket should be specified).

16Fyfe, Shots Fired: An Examination of New York City Police Firearms
Discharges, p.158 '

® The firearm must be inspected, fired,

and certified safe by the department
armorer. :

e The firearm must be registered with the
department by make, model, serial number,
and ballistic sample.

e The qfficer must demonstrate his safe and
proficient use of the weapon during
regular firearm qualification sessions.

o The officer must meet "certification'
requirements with each approved weapon.

Firearms Training

The training of officers in firearms proficilency, safety, and legal-
ities is undoubtedly the most critical of the several training areas. A
police department may be financially liable if one of its officers uses
deadly force. This gives the department a legitimate interest in setting
standards of firearms use. A single recent court casel? more vividly il-

lustrates this issue. The court cited the following factors as evidence of

grossly inadequate firearms training:

e The officer's firearms training took place 10 years
prior to the shooting incident.

o In-service firearms training took place only twice
a year.,

® The firearms training did not include shooting at
moving targets.

e The training did not include night shooting.

o The training did not account for shooting in
populated residential areas.

The police administrator is inundated today with numerous claims of "best"
firearms training programs. These claims include practical pistol course,
tactical course, exertion course, stress course, and numerous shooting
simulator courses, to name only a few. Project research indicated a sig-
nificant relationship between high justifiable homicide rate (JHR) and the.
exertion and stress courses. This finding, however, is only one of a multi-
tude of suggested relationships, but one which should be considered when

designing a firearms training program.

17Popow v. City of Margate, 484 F. Supp. 1195 (D.C.N.J. 1979).
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A more positive relationship has been linked to the off-range classroom
firearms training. It is somewhat apparent that non-shooting firearms train-
ing has been neglected in many agencies. This‘neglect is more profound con-
cerning in-service officers than pre-service officers, although both require
considerable attention. Training administrators should increase the hours of
legal, moral, and policy aspects in their non-shooting firearms training
sessions. :

m

Recommended Guideline

ALl officers shall be "ecertified" with their

primary and secondary on-duty weapons and their

off-duty weapon. "Certification" shall include
training regarding the legal, moral, and ethical
aspects of firearms use; safety in handling fire-
arms; and proficiency in the use of firearms.

Fivearms "certification" shall be required at

“least quarterly. And, in the event of any
" accidental discharge, the officer involved
©must undergo an immediate re-certification
* training prior to returning to full duty.

Officers who fail to meet certification re-
quirements will be granted a 10-day grace

“-period. Within the 10-day period, the officer
““must on his ownm time report to the training

academy for remedial training and certifi-
cation. Officers who fail to achieve certi-

fication after attending remedial firearms
‘training will be placed on suspension. After

one week on suspension, if the officer has
still failed to achieve certification, he
shall be suspended for failing to maintain
standards or, in the case of physiecal or
mental disabilities, the officer shall be-
come eligible for disability retirement.

Legal Issues

.An officer involved in the use of deadly force can be subjected to
several areas of criminal and ¢ivil jeopardy in addition to being wvulnerable
to potential departmental discipline. Individually, the officer involved
in a4 shooting can be held culpable for violation of state criminal statutes.
Civil liability can also be imposed ‘for the use of deadly force under state
sanctioned civil causes of action. In addition, an officer faces in-
dividual civil and criminal jeopardy under federal law for violation of
the federal Civil Rights ct (18 U.S.C. 241 and 242 criminally and 42 U.S.C.
1983 civilly). Recent United States Supreme Court decisions now also place

a state, county, or municipal entity/agency vulnerable to monetary damages
under 42 U.S.C. 1983.

These potential legal actions and litigation place a great strain on
both the officer and the law enforcement agency. While the department
should not condone malicious and intentional brutality or an unlawful use
of deadly force by its officers, an officer must be afforded the same legal
assistance and guidance as any other private citizen. In providing an
officer immediate legal assistance through the use of an attorney, the
officer is afforded an opportunity to justify his or her actions as well
as to prepare immediately to justify such actions in future criminal or
civil litigation. In view of the recent decisions abrogating the sovereign
immunity defense for a department, this early presence and legal assistance
also provides immediate assistance in preparing to defend any legal action
against the department in federal court. :

It must never be forgotten that litigation arising out of police use
of deadly force occurs many years after the incident has occurred. This
necessitates the preparation to defend such action and use of force by the
officer immediately after the incident. The presence of legal counsel can
be invaluable in gathering information to put a case in prime defense posture
by on-scene assistance to sworn personnel, particularly in terms of preserving
the shooting scene and protection of physical evidence that can be vital in
exonerating thé officer's action in court at a later date. Scrutiny of the
facts and circumstances surrounding the shooting from an attorney's view-
point can assist in determining the relative strengths and weaknesses of
a case in terms of legal sufficiency.

A police officer employing deadly force in good faith and within legal
guidelines is acting in the performance of his or her sworn duties on behalf
of the population of the community served by hils or her department. A pri-
mary function of law enforcement services is to protect the citizenry, deter
criminal misconduct, and prevent the commission of criminal acts. In order
to perform these duties, an officer is screened, selected, trained, employed,
and equipped to meet the demands of the law enforcement profession. Eventually.

he or she is assigned to patrol or street duties with departmental approval. It
is a presumption that mental and psychological soundness was scrutinized and

found to be of the soundness warranting the issuance of a firearm to that
officer to assist in the performance of statutory duties as well as to protect
the life and safety of the officer.
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Having given the officer the necessary equipment to perform as§igned
duties, it must be presumed until proven otherwise by sufficient evidence

that the firearm was used only for the furtherance of official duties and
responsibility to the gemeral public. This weapon is being used only be-
cause it was placed in that officer's hand by the citizenry for appropriate
use in the performance of public service to the community. Accordingly, it
is incumbent on this same citizenry to support an officer involved in the
use of deadly force so long as it can be established that the use of such
force was reasonable, in the line of duty, and in good faith. This depart-
mental support should be established at the earliest stages of post-shooting
investigations and, when appropriate use of deadly force is established,
remain firm despite outside press, media, federal government, or civil
litigation pressures.

This obligation for supportive response by the general citizenry is
one required by equitable, legal, as well as moral considerations. In
addition, early demonstration of departmental support for officer-involved
shootings may help relieve labor problems within a department and assist
in establishing what is unfortunately too common a credibility gap be-=
tween administration and line personnel. Officer morale will also be en-
hanced by such departmental support.

Every private citizen has a right to an attorney to assist in the de-
fense of criminal and civil matters in which he is a potential defendant.
A police officer performing sworn duties must be afforded no less than
these same guaranteed rights before, during, and in conjunction with an
officer-involved shooting investigation. The constitutional guarantee that
a person is innocent until proven guilty by a court of law must of necessity
be extended to a police officer, particularly in view of the additional
pressures and burdens that officer use of deadly force invokes. For ex-
ample, lay juries often place a very unfair burden on an officer to prove
innocence rather than the converse and assume that the officer would not
have been broughtto trial were he or she not in fact guilty as charged.
In order to assure this guarantee, the police agency should provide legal
services to its officers. This assistance of legal couhsel is also vital
in protecting that officer from a civil judgment for monetary damages arising
out of a shooting incident.

Recommended Guideline

A department-furnished attorney should be im-
mediately notified of any officer-involved
shooting incident. The attorney shall im-
mediately proceed to the scene of the shoot-
ing to meet with and establish a lawyer-
client relationship with that officer, and
refrain from acting on behalf of the depart-
ment at this initial stage of investigation
until officer and departmental interests are
deemed to be consistent with each other. The
attorney should assist the officer in drafting
a formal statement as to the underlying facts
and the reasonableness as perceived by the

officer justifying his or her use of deadly
fbrce. The statement shall be drafted to
insure (if that be appropriate) that legal
sufficiency for such use of force is in-
cluded in the officer’s statement. The
officer will also be advised of his legal
and departmental rights regarding state-
ments. The attorney will continue to aseist
the officer during the post-shooting in-
vestigations as well as eriminal, civil, and
federal civil rights actions, ineluding the
initial interview conducted by federal
agents in a criminal civil rights action.
Should this initial lawyer-client interview
indicate that the officer has not acted law-
fully, in good faith, or within the scope of
his or her duties, the attorney assigned by
the department will advise the officer that
all future legal representation on his be-
half will have to be financed personally by
the officer. However, all communications be-
tween the officer and department-furnished
legal counsel are privileged and will remain
confidential and undisclosed. Should this be
the case, and in view of the severe criminal
consequences involved, department-assigned
counsel should advise the officer to refrain
from making any further statements on the

- matter save those for strictly departmental,

internal purposes. Whenever departmental
legal counsel is required to withdraw from
providing legal assistance to the department

because of this prior involvement and relation-

ship with the officer, a request to the state,
county, or local legal entity providing such
services to the department by statute should
be made to seek the assignment of another
publicly employed attorney to assist in what-
ever departmental or criminal action is deemed
appropriate. This can be done on a case~by-

case basis to insure propriety at all time and

avoid any unnecessary conflict of interest for
legal counsel, as well as provide necessary
legal service to the departmental command
personnel. ‘

Ohio.

18sssistance in preparing this section on legal services as well as in
drafting this recommended policy guideline was provided by Joseph E. Scuro, Jr.,
Assistant Attorney General, Legal Counsel, Ohic State Highway Patrol, Columbus,
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Psychological Services Provided Officers

An officer who has just been involved in a shooting incident undergoes
substantial soul-searching. He will examine his own personal conduct as set
by an external code or standard, i.e., the community, the police fraternity,
family, friends, neighbors, and religion. Likewise, he will examine his own
private code of justice and fairmess in light of the situation, past ex-
perience, and value placed on human life. The examination of moral and ethi-
cal conscience may be a healthy experience if properly controlled. There are,
on the other hand, many examples of officers mentally crumbling under the

strain of mental soul-searching as an aftermath of a shooting. Psychologists19

who work with police officers indicate that almost all officers who become in-
volved in fatal use of force incidents have similar reactions. Many officers
have been awarded "stress disability" retirements based on a finding of being
emotionally unfit for continued police work following the trauma of a shooting
incident.?20

Some departments allow for religious or psychological counseling to
officers following a shooting incident. Where these services are provided,
the results appear positive; the problem being that such services are general-
ly optional to the officer. In the case of providing chaplain services, the
option may be more valid due to individual religious beliefs. But, regarding
professional psychological help, the option may not be in the best interests
of the officer. Many officers.with a macho attitude or by virtue of peer
pressure will opt not to take advantage of the service. Such a decision is
detrimental to the officer.

The family of the involved officer is faced with similar moral and
ethical strains following a shooting encounter. More times than not, the
family is completely forgotten, not only by the department but also by the
officer himself. This isolation is psychologically unhealthy to all con-
cerned. It is imperative that mental isolation be overcome. The psychologist
and clergy can assist by providing professional services to both the officer
and his family. These professional services should extend to placing the

officer and his family in contact with other families who have undergone
similar situations.

Recommended Guideline

In all cases where any person has been injured
or killed as a result of firearm discharge by
a polece officer, the involved officer will be
required to undergo a debriefing with the de-
partment psychologist as soon as possible, but
within 24 hours of the incident. The purpose
of this debriefing will be to allow the officer

1930hn Stratton, Ph.D., A presentation in a use of deadly force training
program (December 1981). :

20The Washington Post, April 1980.

~47-

to express his feelings and to deal with the
moral, ethical, and/or psychological after-
effects of the incident. The debriefing shall
not be related to any department investigation
of the incident and nothing discussed in the de-
briefing will be reported to the department.

The debriefing session will remain protected by
the privilegcd physieian-patient relationship.

In all cases where any person has been injured
or killed as a result of a firearm discharge by

a police officer, the involved officer and his
family will have available to them the services
of the department chaplain. The purpose of this
offer is to provide the officer and/or his family
with a source of professional consultation to aid
them in dealing with the potential moral and ethi-
eal after-effects of a shooting incident. The
chaplain services shall not be related to any
department investigation of the incident and
nothing discussed will be divulged to the depart-
ment. The consultation sessions will remain pro-
tected by the privileged relationship.

[




Administrative Leave

When an officer is involved in a shooting incident, he generally needs
time to collect himself. He should meet with a psychologist and an attormey,
and many may feel a need to confer with a member of the clergy. The department
and the officer are usually subjected to community and media pressures. These
pressures and the need to have time to confer and reflect on the incident mean
that the department is under some obligation to temporarily relieve the offi-
cer from the rigors of police duties. Unfortunately, many departments have
failed to recognize this very serious need. Some have recognized the need but
have stigmatized the officer by placing him on "suspension.” The term sus-
pension in the police tradition has usually been associated with negative

discipline. Therefore, when an officer is ''suspended pending an investigation,"

the media, the public, and officers regard this as a disciplinary reaction to
the shooting incident. In the event the officer is exonerated of all liability
and returned to full duty, the original "suspension,'" however, remains in-
grained in the public eye, and like a newspaper retraction, no one will read
or understand any rationale explaining the final disposition. To overcome
this stigma, and yet provide the officer witha few days of paid time off, it
is strongiy recommended that the department use "administrative leave."
Secondly, when the officer is psychologically prepared to return to work,

the agency may consider a more lengthy period of "light" or "administrative"
duty where the officer 1s provided with an opportunity to continue doing real
police work but off the street for a short while.

Recommended Guideline

Any officer directly involved in a deadly
- force incident shall be placed on "ad-
ministrative leave directly upon comple-
tion of his preliminary report of the in-
cident. This leave shall be without loss
of pay or benefits, pending the results of
the investigation. The assignment to ad-
ministrative leave shall not be interpreted
to imply or indicate that the officer has
acted improperly.

While on administrative leave, the officer
shall remain available at all times for of-
fieial departmental interviews and statements
regarding the shooting incident, and shall be
subject to recall to duty at any time. The
officer shall not discuss the incident with
anyone except the state's attorney, depart-
mental personnel assigned to the investigation,
the officer's private attorney, the officer's
psychologist, the officer's chosen clergy, and
the officer's inmediate family.

Upon returning to duty, the officer may be
assigned to "administrative duty" for a period
of time as deemed appropriate by the officer,
his psychologist, and the chief of police.

The Post-Shooting Investigative Process

The integrity of the police is never so critiqued as during and follow-
ing the investigation of an officer-involved shooting. Commissions have
been formed as oversight committees in an effort to determine a best way to
investigate such incidents. Prosecutors have been accused of investigative
negligence stemming from their everyday close relationship to the police and,
therefore, their inability to be unbiased. Federal and local community re-
lations groups have accused the police of coverups. Civilian review boards
have been suggested as the panacea imvestigative process. Such boards have
developed and later faltered under the weight of their own inability to pro-
fessionally investigate complicated, stress-ladened, shooting scenarios. The
end result seems to be a quality criminal investigation by the best available
source—the most sophisticated homicide investigation unit with jurisdictional
authority. The second part of the process lies outside the control of the
police, that is, the judicial process. It is here that a more complete
analysis of the process is required.

The investigative versus the prosecutorial process was vividly high-
lighted in the McDuffie case. In this case, the same criminal justice system
(prosecutors, judges, courts-juries) that the police maintain frustrates their
efforts to control crime is the system that worked to the advantage of
police officer/defendants. In brief, four police officers were (1) dismissed
from the department, (2) criminally charged with homicide as a direct result
of a departmental investigation, (3) indicted by a Grand Jury, and (4) found
not guilty by a trial jury.

The point here is that the post-shooting investigative process by the
police department concerning its own members was handled in a competent pro-
fessional manner, yet the ultimate outcome was frustrating to both the police
and the community. Unfortunately, in this report we shall deal only with
making the police process more effective and only hope that other criminal
justice components will do likewise.

It is difficult, if not impessible, to determine or even suggest a
relationship between the post-shooting investigative process and the justi-
fiable homicide rate. Based on experience alone, the author feels that high
rates may be the cause of administrative controls rather than administrative
controls resulting in lower rates. Suggested guidelines are therefore based
on our practical experience and the total experience gained from this project.

Recommended Guideline

The following procedures will be used to
investigate every incident of firearms
discharge by a department member except
for target practice, hunting, ballistic
examinations, and incidents involving
the destroying of an animal.
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INVOLVED OFFICER

Whenever a member discharges his firearm
either aceidentally or officially, he

shall immediately

o Determine the physical condition
of any injured person and render
first aid when appropriate

® Request necessary emergency
medical aid

o Notify the telecommunications
operator of the ineident and
location

The officer will remain at the scene (unless

himself injured) until the arrival of the

appropriate investigators. However, if the
eircumstances are such that the continued
presence of the officer at the scene might
cause a more hazardous situation to develop
(violent crowd), the ranking commanding of-
ficer at the scene shall have the discretion
to instruct the officer to respond to another,
more appropriate location.

The officer will protect his weapon for exam-
ination and submit said weapon to the ap-
propriate investigator.

The officer shall prepare a detailed report
of the incident.

The officer should not discuss the case with
anyone except (1) supervisory and assigned in-
vestigative personnel, (2) the assigned District
Attorney, (3) the officer's attorney, psychologist,
elergy or immediate family. ’

The officer shall be available at all times for
official interviews and statements regarding the
case and shall bé subject to recall to duty at
any time.

TELECOMMUNICATIONS

The notified telecommunications person shall

Dispatch requested medical aid

Notify the on-duty uniformed patrol
commander

Notify the officer's designated
attorney?l in the case of injury

Notify the chief of police in the
case of injury

Notify the District Attormey in the
case of injury

Notify the designated firearms incident
investigative unit(s)

UNIFORMED PATROL COMMANDER

The uniformed patrol commander shall:

Proceed immediately to the scene
Secure the scene
Conduct a preliminary field investigation

Render command assistance to the assigned
investigator(s)

Assist the involved of#%cer(s)

Submit a detailed written report of the
results of the investigation to (1) the
chief of police, (2) the assigned in-
vestigator(s), and (3) the board of fire-
arm review ‘ :

In the case of a homicide, the officer shall
be placed on administrative leave, without loss
of pay or benefits, pending the results of the
investigation.

2lgee other sections of this report which discuss the advisability of
providing legal, psychological, and religious services for the officer and

his family.
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CRIMINAL INVESTIGATION UNIT

The assigned criminal investigation unit will
conduct a thorough investigation of every
shooting incident which results in injury

or death. A detailed report will be submitted
to (1) the chief of police, (2) the District
Attorney, and (3) the board of firearms
review.

INTERNAL AFFAIRS UNIT

The internal affairs unit will conduct an
investigation (subordinate to any criminal
investigation) to determine:

® VWhether the shooting was
- within poliecy
- out of policy
- accidental

® Evaluate training considerations
- drawing and exhibiting firearms
- firing of weapon
- tactics prior to drawing and
discharging
- tacties during and following
discharge

o The quality of supervision prior to,
during, and after the shooting
inetdent

The internal affairs unit will prepare a detailed

report of findings for (1) the chief of police
and (2) the Use of Deadly Force Review Board.

-USE OF DEADLY FORCE REVIEW BOARD

The Use of Deadly Force Review Board shall
eonvene and review circumstances attendant
to each discharge of a firearm by a
department member.

The board shall consist of:
o An assistant chief (board chairman)

e The commanding officer of the
patrol unit

o The commanding officer of the training
unit

e The command officer of the officer who
discharged his weapon

o Two members of the same ranks as the
member who discharged his weapon

e One at-large community representative
selected by (Local
option) with the consent of the chief
of police??

The Use of Deadly Force Review Board will evaluate,
in explicit and fact-finding fashion, each aspect
of an officer-involved shooting. Such evaluation
will inelude:

e A thorough review of the criminal
investigation report

o A thorough review of the internal
affairs report

e Hearing of direct testimony, if
* mecessary, from officers and
witnesses

227he composition and size of the board may vary depending on the size
of the agency.
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The Use of Deadly Force Review Board will
develop findings and make recommendations
to the chief of police in the following
areas:

Whether the shooting was within poZicy,
out of poliey, or accidental

Tactical considerations
Training considerations
Quality of supervision

Discipline considerations

The post-shooting investigative
processes and quality.

. ,
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