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Introduction 

Courls, in their capacity as employers, 
administer tormal and intormal personnel 
management svstems n-[ucl-i like lhose in 
public seclor agencies in the execcilive and 
legislative 13ranches. However, the recogni- 
l ion of Equal I :mployment Opl)or luni ly  (EEO) 
pHncil)les and lheir  appl ical ion to iudicial 
system personnel administrat ion have been 
vei 3, slow to develop.  A 1978 National Center  
for State CouFts s u i ' v e , v  I r epor t ed  the follow- 
ing tindings: 

1. There al'e le~.v I;:EO p l ' O ~ l ' a l l l S  CUiTenllv 
in ol)eration in slale and local cotlrls. 

2. ~,Voinen and nl i l lor i l ies conl inue to be 
tlridelTel)resellled in COLIFI system 
work forces. 

3. l,Vomen and minor i ty  group membei's 
are underrepresented among the 
iudieim3,. 

Among the reasons for these phenomena 
is a basic skepticism by COtll't officials abotlt 
the al)t3licabilily of federal and stale EEO 
legislation Io lhe operation o fcour l  person- 
nel systems. 

Courts, ,:is agencies of justice, musl be 
especially si;nsilive Io the fairness of their 
own (7 nl i;) Ioym e n t pi'act i o es. Th e.y ca n h a rd ly 
succeed in their mission of doing justice, 
i;)arlicularl,v in the apl:Jlicalioil of EI;20 and 
olher civil r i~hls laws. if lhey ai'e not lust in 
lheh- own eml)lo3,inenl i)raclices. 

Apart fl'om Ihese essenlial pol icy consid- 
erations, EEO laws clearly do al;)l;)lv to courl 
personnel svslems. Courts al-e liable not only 
for d iscri millalol3i person nel procedures hl_l 1 
also for failure to remed,v ot'feildin~ acls of 
SUl)ervisors. 2 Monelai3, l iabi l i lv for violal ion 
of I I-lese laws wi l l  re ti l i  neI,v inclu de back i)a,v 
all(I altOriliJV's fees, and ma,v i i lclu(le £1aFn- 
ai~es above ;_lnd t:)e3,olld back pav. IJill:k pily 
liabili ly, parl icularly in lhe conlexl of class 
stilt s, may be extremely large; chiss back pay 
iudgments in six figures are not unknown. 

A w a r d s  of  a t t o r n e y ' s  fees m a y  a l so  be 
substantial ,  in some  cases  greatly exceed ing  
the  a m o u n t  of  back  pay. R e m e d i e s  for  
violat ions of  EEO laws rou t ine ly  inc lude  
i n j u n c t i v e  r e l i e f  t ha t  m a y  i nvo lve  c o u r t -  
imposed  personne l  prac t ices and proce- 
dures. Finally, there is growing precedent tor 
the award of damages agai nsl oflicials in lheil- 
indiv idual  capacities; thus lhe possil) i l i ty of 
personal monetal 5, l iabil i ty for discrimina- 
tot 3, practices exists. 3 

Because o f l h e  specia l  r e s p o n s i l ) i l i l y  of  
courts Io be models ofjusl ice in their internal 
operations and because of lhe increasing 
potential for subslanlial monela~ 3, liability, 
cour t  pe r sonne l  sys tems are well advised to 
make volunlaix, I?,EO init iat ives a matter of 
high priority. 

This oul l ine begins by summariz ing the 
federal EgO laws preserltly applicable Io state 
and local govei'nmenls. It then addresses the 
specific legal issues regarding Ihe applica- 
bi l i ly  of EEO laws Io courls, e.g., the implica- 
l ions of lhe separation of powers doctrine, 
the Tenth and 1!3eventh Ainendi] ]ents to the 
United Slates C o l l s l J l u l J o n ,  judicial i l l l i l l t l- 
nil),, and Ihe exen]l ] l ioi l  crealed by Title VII of 
lhe Civil Rights Acl. Finally, el'ice il is clearly 
established thai I':EO laws are applical]le to 
lhe judicial branch, il examines the al)pro- 
prialeness of volunlai) i  at]]rmalive aclion ill 
slale and local COtll'IS. 

I. See F. Bv'emscm, M. Culh . :me,  J. M a y s o n  a n d  A. M i ] l o n ,  
Jr., "E ( lua l  E m p l ~ l ) , m u n l  () l :) l )()v ' lul lJtv hi t he  Cmu ' t s , "  
S t ;m:  C(mr t  J~mrmd,  v o l .  3, n().  3 ( 1 9 7 9 h  I I. 

2. "l'on~kitls v. I'td)h'c S*:la,. I:;It:c. ,'~- (;;t,s ("~., 5t:;8 F'.2(.] I(),Ui 

(3(I (:il '. I!)T{)). 

3. (.'lC;lrv v. Dt:p;nrluu'tlt off'l'ul~, t'Vi:!t','tv'e, 2 3  EIq:)  15, 7 2 5  

( q,[ 30,917)(I] ' .D. Ikl. 1!}7!t). 





EEO STATUTES AND CASE LAW 
Applicable Statutes 

1. Civil Rights Act of  1964, as Amended 
in 1 9 7 2  

In 1972, C o n g r e s s  a m e n d e d  Till(;  VII o f l h e  Civil 
R i g h t s  A(.'I o f  1 9 6 4 /  w h i c l l  p r o h i l l i l s  d i s c i ' i m i i ~ a -  

l i O l l  b a s e d  o n  r a c e ,  re l ig ion,  sex, and i l a l i o n a l  

oi' igin, t o  i n c h l c l e  s l a l ( ;  i l l lC]  l o c a l  ~ , o v e l ' F i m ( : ; n l s - -  

a n d  t h u s  c o u r l s - - w i l h i l - i  l h e  (;(:)\,(:;rag(; o f  111(; A c l .  

T h e  R e l ) O l ' t  o f  t h e  t Io l_ lSe  I : : d u c a l i o n  , : i nd  L a b o r  

C c l l l l l l l i l l e l 7  l ' e C i l i ) s  l h i l l  "/a/I/ ,~1;1l¢ j ; t l l d  I t ; C ; l l  

,gov<srnm<:nt <;n)p/oyc~:,s w o u l d  u n clef I hi ,  h i l l  flay(:; 
a c c ( ; s s  t o  t h e  re, i n e d i e s  a \ , a i h l l : ) l e  t i i l d L ' i "  t i l e  Ac ' I . "  

( 1 7 : m l ) h a s i s  a d d e c l . )  -~ T h u s ,  l h e  ]e~ is la l i \ , (~ '  h i s t o i  3, o f  

f i l e  1 9 7 2  a l l l e l l d l l l l L l n l s  i l ] d i ( J a l e s  C l ) l l ~ l ' l } s s '  i l I I ( - ; IH 

tO i n c h l c h ~  COi l l ' l  onl l - )h: iv t ; (~ 's \ v i i  bin I h(:.: CIiVI;I'II~I:J O f  

T i l h , '  V I I .  A fui '11"i( ;r  i i I d i c a l i o l l  (: if l h i s  i n l e u l l  is  a 

i ' (2 fer ( ;nc(~  i n  l h a l  r e p o i ' l  I ( )  l h i ;  197()  i ' ( ; l ) ( .)r l  ( ) f  lh(:', 

U . S .  C ( ) l n l n i s s i ( ) l l  ()1] C i v i l  I / igh ts ,  \ , h ' \ ' / f : ; t n -  

Amf:ric:;In, ';  i u ) d  l/if  s / I t /m in i . '~ l r ; l / h )n  o.l" .]ll.,~Hul: in  
I I H  > , b ' f l l l l l l W f ' ~ s l ,  w l l i c h  I ) ( ) i l l l s  ( ) u l  l h l J  u n i l l ; l ' -  
r ( t ; ] i i ' ( ;s ( ;n l ; i l i ( )n  o f  ~\,hL~h-li l l - , . \ l i i l :: l ' i (-; i l l  i ; i i i l )[( l~l. ,(:;s 
in  iu.4'.h:(J a d  1~ l i s l i ' i l l i o n  il~O, lllJilJs, i i l ( : h i ( l i i ~  I l l ( ;  
(J()t l l ' lS. 

2. Civil Rights Acts of  1870 a n d  1871 
The Civi l  Hights /\(: ls ()1" 1 8 7 0  (; a i l t l  187 I 7 a l s o  

I : ) i ' ( )hi l l i l  ( ; i ] l l ) h ) y m ( . ' i l l  d i s c l ' i n i i i l a l i l ) i l  i l l  GI i I I I ' IS .  
T h i J  1 8 7 0  A i : I  h a s  I)(~t_;il ht ' ,h:l  I ( l  t ) i ' t ) h i l l i l  i ' a ( : i ; i l  

d i s c l ' i i l i i l l a l i o i ~  in  e l i l i l h : l v I l l ( ; i l l  l i v  s i a l ( :  a l l d  h)c; i ]  
g l i \ . ' l J l ' l l l l l l ; n l s ,  i lS w e l l  a s  I b' o l h ( ; l "  (~ l i l l ) ] l iV l ; l 'S ,s  i i l l d  

i l s  I : ) i ' ( ) h i l ) i l i o n  o f  l';llJ(7 ( l i s ( : r i i l i i l l a l i ( ) i ~  h a s  h l J o l l  

h(; ld I l l  I ) I 'O I~ ;c I  M ( h ~ i ( ' i i l l - / \ l i l l , > l ' i ( : ~ l l l S . ~ ) T I H i l / \ c l  
(](ll~s n( ) l ,  ho\v /~vi ; l ' ,  adttr¢;ss s ( ; x  d i s ( ' l ' i i l l i i l l l l i ( ) i / .  
' I ' l l ( ;  1~71 A( ' I  I:)l'(:)\;itlfJs ;i c iv i l  I ' l ; i l l ( ;dv  Il)i" d i s -  
( : l ' i i l l i i l a l i ( ) i l  I )v  t ' ( I t i i ' Is  a i l d  () l l l (~i '  sial( ' .  ;iD((;il(:il:s i l l  
v i o ] a l i ( ) l l  ()t" l h o  I !hl t ia l  I ) l ' ( ) l l~cl i ( ) l l  C]~ilis(', ( ) f  l l l ( ;  
I ; ' ( ) u r l ( : ; ( ; l l l h  / ~ l l l l l ; H C t i l l l ) H l .  ~o "I ' l l (;  I / (~ l ) ( I ) ' l  ( l l ' l ] l ( ~  
I ] ( ) t lS I ;  17h]Cl(:;lli(lil ~i l l ( I  l.,;i[)()l' C( l i l i i l i i l l lJ ( ' . ,  i'(t;l'l~l'l'l.'l:l 
I(I a l ) ( I v l ; ,  s l l ( J ( : i f i c a ] l y  s l a h ; s  I h a l  " f i l l :  i n ( l i v i l : h l a l ' s  

i ' i ~ h l  I ( i  i l l ( ;  a c i v i l  ; I c l i l l l l  ii~ I l l s  lib.vii l l l : l l a l f ,  
] l t i l 'S t l a l l l  1o I l l ( ;  C i v i l  I / i g l l l s  A( : I  i)t" 1~711 ; l i / t l  1~7 I, 

4 2  IJ.S.C. §§1.9,~1 a n d  1983,  is i i i  l l ( i  'Pc;iv ; i l l ( ' . ( j l l . ' ( I .  ' ' ~  

3. The Equal Pay Act of  1963, as 
A m e n d e d  in 1974 (EPA) 

Th(;  I!:(lual I)av A(:I ()1" 1!)1;3, a s  am(~Hd(:d iH 1!)74, 
I ' ( ' . ( l u i i ' i i l ~  e ( l u a l  I )aV  f o r ( ; q t n a l  w ( I r k  w i l ] l ( ) u l  i ' ( ;ga l ' ( I  

h:) s(L;x, a l ) l : ) l i e s  t(/  C()LII ' tS ;I,'.4 W(: I I  ;is ( l l l l ( : ; l '  s l~ l l ( ;  a ) l ( I  

h)(::;ll ~ O V ( ] l ' l l l l l ( ] l / t  I ; l l l l )h: l~, l , ' l 'S. ~'' 

4. The Age Discrimination in 
Employment Act (~IDEA) 

T h ( '  Age D i s ( ; l ' i l i i i l i a l i ( l l l  i l l  I !: l i i l lhl.5,nil(Jll l  / \ c I ,  
I ) i ' l l h i l ) i l i l i g a g ( J - l l a ~ ( ; ( l ( l i . ~ l ' i ' i l l l i l i ; l l i ( l l l a ~ ; i i l l ~ l  
l i(: i 'S() iS a~(' .( l  4()  Icl 70 ,  a ls ( )  al)l)li(:s h)  ( ' ( ) i l l ' Is  ;is 
w ( ; l ]  a s  ( l l h ( ; i '  s l a l e  a n d  local ( : l i i l ) h I v i ; i ' s .~ : )  

5. Title VI of  the Civil Rights Act of  1964 
T i t l e  VI o f  t he  C M I  I / i gh ts  Act  ()f 1964 pr(:)hillils 

d i s c i ' i m i n a l i o n  I ) v  r e ( J i l ) i e n l s  o f  t ( ; d ( ; i ' a l  f i n a n c i a l  

ILSSJSIII I ICJO O11 t h e  ~ l ' O t l l l d S  o f  l ' i l i : (G  c o ] o l ' ,  ()I" 

n a l J ( ) n a l  o r J ~ i l l .  1') 

6. The Vocational Rehabilitation Act of  
1973 

Th(; V o ( ; a t i o l i a l  I I ( ; h a l ) i l i t a t i ( ) n  A(.: I  ( ) f  1 9 7 3  

l l l ' ( ) h i l ) i l s  h a n { i i ( J a l > l ) a s ( ' . d  ( : t i s i : l ' i i n i n a l i o l l  i l ~ i l i l l s l  
() I  h ( ; l ' W i s e  ( lU  a l i  l i (~'d i n d  i v i  cl u a l s  i n  i : ( ) l l  n i-Jl-I i l)  n 

w i l h  t ) l ' ( l~ l ' i i  m s  ii n d  a c l i v i l i  (;s i ' ( : ( : t : iv i  I / ~  l ( ; ( :h; i ' i i ]  
;i.~sisl;lll('(~', ~.illC] e s l a l ) l i s h e s  I'(JiillT(:til;s i :xu 'a lh; l i i~g  
ltl()s(' ,  t l i l (h. ' l '  Ti l l ( : ;  V I .  ~5 C(:)til ' l  $vshJ l l l s  i ' ( ; ( ' ( ; iVi l l~  
f lTd l ; l ' a ]  i issisl l i l l lJ(L. '  ( ] i i ' o ( : I i v  ())' i l l t l i l ' ( ~ ( J l i v  ;It'(:; 
s u h i ( ; ( : i  l ( )  l h ( : / \ ( : 1 .  

4. ,12 U.S.C. ~20(]0(;(I!)7(;L 

5. II. lh:l), N(). ,92-23,<4t)ii I I .R 1746,11~372]H.S, C()dP.C()tlg. auid 
,.\tIN1. N(:ws '>137, 2152. 

IL Th(: I,"470 t\¢;l, ;12 lj.,"7..(:. § 19,"41, (IH,I;I, l ir()vi(h:s as l~)lh)',vs: 
All l )ers()ns ,.vi lhit l  lh(: juris( l i ( : t i ()H ~)f lh(: LJulih:d 

,~l;ll(,~s shal l  hay(: th(: sam(: r ight  hl l:',,(,q'v Stilt(; ~lll([ 
T(:/ ' l ' i l l )P~' I() l l |~Ik(.  = ~l l l ( ]  (>'III'()I'GU Ci)l l l l '~l(, ' Is. I(1 ,'4LIIL h(; 

l)ai' l i i:s, giv(: e'/id(~[i(;(;, aH(l h) lh(: ful l  and  (:(lHal l)(:il(:fit 
( ) fa l l  laws and  l ) r ()( :e(Min~s for  lh(: s(:ctli'it~, ()f l)(: i 's(i i is 
iil1(l l )m l ) e r l y  as is ( , ] ioy ( :d  hv w h i l e  ciliz(;i~s, azl(l M~all 
h(: suhi(:(: l to l ike l)UUfishHi(:nl, pains,  l)(:nall i(;s, lax(:s. 
l i ( :enses and (;Xa(:IiOlIS ()I'(Y,'(;))' k ind,  i l l l ( ]  t(l Il l) ()lh(:r. 

7. The= |~71 ,",t:l, 4" U.S.C ~]983, I l!)71-)), l)mvid(~s as f i ) lh)ws: 
l 'h ' i ) l " , '  ] ) ( ; l ' S l i l l  ~.vh(), l l l l l [ ( ; l "  (H) ] ( ) I '  O (  :.111%' S I ; I I L I I ( ,  ~, 

() I ' ( ] ] I I i l IU;I ,L I ' (~ I I I~ I I i ( ) I L  G I IS I I ) I I L  ()I" ll,',411~(~) () l '~ l l IV SI ; I | ( ]  ()I" 

T(~I ' r i tory ,  su l ) j ( : ( : Is ,  ()r (:atJs(,'s I() I)i,' suh i ( : c l ( ; ( l ,  a n y  
(:iliz(:il (if lhR IJnlil(:(l .'~l~ll(~s ()r I)lhl.T ])(:i's()il w i lh iH  lh(; 
iur is( l i ( : l i ( ) l l  lhtH'(;()f I() i )n lnHHit i ( !s  se(:i)r(;(l hv 
lht: C i ) t ls l i l t i l i ( ) t l  anitl laws, shal l  l)t: ] iahh: IH lht:  l)a)'Iv 
i , l iun:d iH Jill ~ll.'lil)ll ill Ill;v, suil iH (:(lUil', ', ()1" (llhlH" 
i)l '(l l)(:r i) l '()(-e(Mil lgs t'1)1" i'1](]1'(:s.'4. 

.'4 |VTt.';IUnl4l¢)tl v. L~av/,,;, .121; U,S. 22.H 11971U; Wi l l i an ) . ,  v. I.)~:K;d/~ 
( '~Junlv .'377 I:.2(I 2.1N (51h Cir. 197NI, m~)dI:fh:d, 5N2 I;'.2(I 2 151h 
(:h'. l !) ,~l;  L)av/.,; v. (:~un<'.v qI'l.~),'; ,a.H~(:h,>,'~, ~I;I-) I:.'~iI I :i,:iA. P,)lh Cir,  
19771. t : l : r l . .q l ' ; l l l l l :¢L 437 IJ.S. !Ill:4;, f 1!17,"41 vm;; th:H ;I,'; mr) t ) /  ; l t u l  
r~ :mand, :d . f+ , "  Hi.,mi,~.~al, ,1,1(I 1/.,"4. I;25 1197!11. 

9. (;l l~:rtYi v. AI;m~;h(:. ';t lsr "l'~:/'Hlitl;t/(:.',,;'/')., ,I!IH 1".2tl I;,1 I (51h Cir. 
1!)7,11. 

IlL D~)Itt;u'H v. Itau'li~l.m~z. ,133 IJ.S. :'t21 ( I!177t: i V ln ' lm : r  v. Davi.~, 
, f i l l  1".2(1 2-i (! l lh Cir. I!ll;!ll. 

I I .  11!1721 LJ.S. (:(lil(~ C( I I i ~ .  and  A(hn. News, 21.'3,1. 

12. 2!1 IJ.S.C. §211t;((I) 11971;t, 

13, 29 U.S,C, §(;21, uI ,,~,>q, I lil7t;I. 

I,l. Ti l l ( :  VI, ,12 IJ.S.C..~ZIIIIII(I I 1!lTI;), i)J'()vi(h:s as l i ) lh)ws: 
Nil  i)lH'SOll i l l  th(: IJnih',(I SI;111~.'4 shall, ()H lh(: gr ( ) lm(I  ()f 

I ';t(:1. ~, I : l l l l ) l ' ,  I)1" I l i l l i l ) l l i l [  I I l ' i ~ i l l .  hl~' I J . ' , : c h l l l l : l l  | ' l ' l ) l l l  
i ) a l ' l i ( : i l ) a l i ( ) n  in,  h(; (h ;H i (M IIH: I)(;m,,f i ls HI', ())" h(; 
S l l h j i J i ; h ; l l  I I )  d i S l : l ' i l l l i l l i l l i l l l l  I I I l lh ' . l "  i l l l k '  I)1'11~t'~1111 III" 

al ; l iv i ly  r(~(:(Hvillg I"(:(h:ral f i l l ; l l l l ; i ; l l  ;issi,',41;ll]l;ix 

I.'3. 29 IJ.,~.(:. ,~7~.1-I I ll.17(;). 



EEO STATUTES AND CASE LAW 
Applicable Statutes 

7. Equal Protection Clause of  the 
Fourteenth Amendment 

As publ ic  bodies, courts, l ike other slate and 
local gover i l lne l l l  eml)loyers, are subject Io lhe 
Fqua l  P r o t e c l i o n  C lause of  lhe  I r o u r l e e n l h  
Amendmen l  in all of Iheh" acl ivi l ies, inc lud ing 
e i l l  p I O3,il1 e n I. 16 

8. Program-Specific Acts 
The  Jus t i ce  Sys tem Improveme111 Act of 1979, ~7 

the  Juven i l e  J t ls t ice a n d  D e l i n q u e n c y  Preve, l t ion 
Acl of1974, ;.is a m e n d e d ,  is a n d  lhe  Slate a n d  Local 
Fiscal A s s i s t a n c e  Act of 1972 (Revenue Shar ing  

Act) '9 prohi l ) i l  d iscr iminat ion on the basis of race, 
color ,  r e l i g i on ,  sex, or n a l i o n a l  or ig in ,  2° and 
provide lot  lhe st ispensiol l  and le rmina l io i l  of 
federal funds i f d i sc r im ina l i on  occtlrs. 

16. T h e  cons t i l u t i ona ]  i ) r osc r i p l i on  als(i i ;x l l ; l idS hi Olllploye(.'s 
exen lp l  f ron l  ci)vera~l. • o f  T i l i e  VII. [);ivi>; v. P;i,,¢siti;in, 442 U.S. 
228 (1979). 

17. ,12 U.S.C. §3701, et  .seq. (Supl).  111 1979). 

18 .42  U.S.C. §51~01, el  .s'cq. {1976). 

19.31 U .S .C  ~1221, Cl .s'cq. (1976). 

20. The  l leventu;  Shar ing Act also p roh i t ) i l s  d is (T in l inat io l~  on 
lh(; b a s i s  o f  a g e  o r  handicat) .  

Constitutionality of Application of Federal Statutory 
Sanctions to State Agencies, Including Courts 

F e d e r a l  s t a l u t o i  3, s a n c l i o n s  f o r e m p l o y m e n t  
disci'i111illalioIl by other  state and local govern- 
inenl  eml)loy,ers, and by courls, are qui le i ) la in ly 
const i lut iol : la] .  "File S t lp ren le  Court  r e cogn ized  ill 
Fitzpatr ick  v. Bitzer, 427 U.S. 445 (1{)76), lhal  ill 
e x i e n d i n g  Til le  VII to s ta le  a n d  local g o v c r n m e n l s ,  
Congress was act ing tLll_irsuanl to i ls powers Io 
enlorce the substantive guaramees of the F'oLir- 
teenlh Amendment .  In thai case, the Cot lr l  held 
that Congress is empowered Io author ize the 
federal  col_lrlS to g r an t  a~,vards ofl)ack pay aga ins l  
s tate  g o v e r n m e n t s  de sp i t e  lhe Elevenlh  A m e n d -  
merit  i ) rovis ion tot  sovere ign  i m m u n i t y  of the 
slates.  ~' The  c o n s t i l u l i o n a l i t y  o f l he  a p p l i c a l i o n  of 
federal  a n l i - d i s c r i m i n a l i o n  laws to s la te  a n d  local 
g o v e r n m e l l l S  has  b e e n  c o n s i s l e n l l y  u p h e l d  as 
w i t h i n  Congres s '  e n f o r c e m e n l  power s  i_inder the 
l rour leenth amendmen l ,  a2 

Given ihe clear cons l i t u l i ona l i l y  of appl ica- 
l ion of each of these an i i -d iscr i in ina l ion  enacl- 
nlenls, lhe asserl ion of any state stalule or 
coi l lnloFi law doctr ine to the conlral) ,  wou ld  
n e c e s s a r i l y  fail t i n d e r  the  S t lp remacv  Clause  of 
the U.S. Col l s t i tu t ion .  ea 

The suggesl ion thal courts ln ighl  be in lmune 
from the app l ica t ion of federal proh ib i t ions of 
e ln l ) loymen l  d isc r im ina l ion  under  lhe COInlTiOFi 
law d o c t r i n e s  of s e p a r a l i o n  of power s  o1" judicia l  
i l n m u n i t v  is not  s o u n d .  Separa t ion  of powers  
b e c o l n e s  an  i s sue  in c o n n e c t i o n  wi th  confl ic ts  
b e t w e e n  d i f f e r e n t  b r a n c h e s  o f g o v e r n m e n t  at 
e i t h e r  t h e  f e d e r a l  o r  t h e  s t a l e  level ,  b u t  t h e  
separatio11 of powers doctr ine has no appl icat ion 
Io f ede ra l - s ta te  re la t i ons .  Kn,ai Ch i l l  YIlIJIi V. 
I m m i g r a t i o n  & Natural izat ion Service, 406 Ir.2d 

499 (9lh Cir. 1969), cert.  denied, 395 U.S.  908 (1969). 
t{o1"o the q u e s l i o n  is not se l )arat ion of co-equal  
b r a n c h e s  at the s a m e  level, bu l  o t ap l ) l i ca t ion  of a 
valid federal statute to a branch of state goven'n- 
mer i t  u n d e r  lhe  S u p r e m a c y  Clause of  lhe  
Cons t i tu t ion .  See EX parle  Virginia, 100 U.S. 339 
(1879). An asse r t ion  olti3e c o m m o n  law doc t r ine  of 
judicial immun i t y  wou ld  also fail, not only under 
lhe Suprenlacy Clause, bl_ll also because judicial  
i i n m u n i l y ,  by i ls  nature ,  p r o l e c l s  on l y  those 
j ud i c i a l  acts pe r fo rn led  w i i h i n  ihe cou r l ' s  
func l ion as arbi ter  of a legal dispule; ii does nol 
exlend Io mai lers of dav-lo-da.y courl adminis l ra-  
l ion suet1 as in lernal  court e lnp lovmenl  praclices. 
Slit~'rwotJd v. t; 'arri lr, 9 EPD 7,905 ( ~/10,202)(VV.D. 
Mich. 1975). 

21. See  a lso ,  N e w  Y o r k  (;a.s Light  Chfl), Inc. v. C a v e v  _ _  U.S. 
_ _ . ,  I 0 0 S . C t .  202,1, 2(132, 23F~PI) 15 ,8971¶]30 ,9551(3une: ) ,  
19801; t t u t t ( J  v. t ; ' i lsn~; ,137 U.S. 678 (1978). 

22. U.sl:#~, v. AIh. 'ghc'ny Ccn;nty  In . 'Hi tu thm Dist. ,  5,14 F.2d 148 (3d 
Cir. 11.171;I, cer t .  dmi iec t ,  ,1311 U.S. 946 (19771; C u r r a n  v. I 'or t la ; Id  
S u p c r i n t e n d i l T g  S c h t . f l  C t m ) m i t t e e ,  ,KI5 F. Supl ) .  1111-;3 (D, Me.. 
19771; Nil,sen v. A.IctrrJpol i lan Fair&- E,~:po.,dtion A u t h o v i ( v ,  435 F. 
S u p p .  1159 (N.D. III. 1977); IJ,s~;rv v. E([u,avd .I. A,h2ver M c n l ~ . ' i a l  
Ito.,~])ila[, 428 [2. S u p p .  136g ff, VD.  N.Y. 19771; g w m ' n  v. Ctmll,ty £ff" 
S a n t a  I]avl)av;l, 427 F. S u p p .  112 (C.D. Cal.  19771; U s e r v  v. 
Bcl lcn( loc f  ( ' . (mlmlmi(v Sch(Jol District, ,123 F. Supp. 637 (S.D. 
Iowa 197(:,); Harr is  v. Penn.sylvania, <119 F. Supl). 10 (M.D. Pa. 
19761; United SHims v. Cily ~]'A.lilwaukcc, 395 V. Supl). 725 (17].1). 
Wis, 1975J, 

23. k c H l a n c  v. S o u l / t u r n  Bel l  T e l c ' t f l u m c  a n d  Teh.'.~ralfl~ Co., 333 
I:. Supl ) .  602 (E.D. I,a. 19711; ¢~] ']"( l f . :vcuriam,  4611 F.2d 122g (Slh 
Cir. 1972), c e r t .  d~;nic(/, 409 U.S. 99011972];  Itidilagr.r v. G e n e r a l  
M o l c m ~  C(Jvp., 325 F. S u p p .  1089 (S.I]. O h i o  19711. Also  42 LI.S.C. 
§200(h>7 c o n f i r m s  tha i  T i t l e  VII SUl )e r sc (h ; s  a n y  s t a t e  l aw 
" w h i e ' h  I ) t l r p o r l s  t o  r e ( l u i r c  o r  I : l c r m i l  . . . a n y  a c l "  w h i c h  
v i o l a t e s  lh;t l  Acl .  



Current State of the Law Regarding Inclusions and 
Exclusions of State Court Employees 

1. Inclusions 
Ti t le  \q l  of  the Civi l  t'tights Act appl ies to those 

employers  w i t h  at leasl 15 or more employees for 
each \york)rift, day,, in each of  20 or inore ca lendar  
\veuks in t he c t i r r en l  oi" p r eced i  n~ cal(-mdar year ;  
the AI)EA uses  s i i l l i l a r  language btit  app l i e s  it) 
e m p l o y e r s  w i t h  20 o1" 1nor(!: ( ; m p l o y e e s .  a~ T h e  
o t h e r  s l a t u l e s  r ( ; f e r r e d  to on  p a g e s  3-4 a p p l y  
w i t h o u t  regard  to nun lbe r  of pt-:rsons employud.  
In addi lJon 1o Iho i)i'ohil)iliOl~ a~aJnsl discr in~i l la- 
l ion, w h i c h  app l ies  to all rocipi(mls,  all rec ip i (mls  
ofS25,0(}0 o1" nl()l'(.' in O.IAIIS 2s ~.issisl~111ce \vho  hay(; 
D0 ( ) r  I l iOr l J  i ; l n p l o 3 , ( J o s  l n t l s l  i l l ~ . i J l l l aJ l l  ( ; ( t t l~ i l  
e l n  I )h )Vl l lO i l l  ()1) [)o1"I t111 i I,%, i)1"()~1"~11115. 

S()111(: COUl ' l  ~%,$ll>'lilS I1;.iv(:; l~.ik(~'ll ihe posilion 
l h a l  L 'a(:h o f  t h e  co l_ i r l s  w i t h i n  l h o  s v s l ( t ; n l - - S O l i l e  
of w h i c h  have I(;ss lhan II1(; 1"(~'(itlJsJl(J n L l l l l b O r  o f  
(~ 'n l l J loy( : : ( :s - - is  ~i s(~'l:)al'al(:; el l lp lO3,(L:r  f o r  l } t i r l } o s ( ; s  
o f  a p l ) l i ( ' a l i O l ~  o f  Ihes(~ ro ( luJ r (J i l i ( ) ' i l l s ;  (')',,(}11 SOl l l ( ]  
c o t i r l s  fu n(ht.)d t )v  i h e  s la l (J  o r  oinll,%, f u n d e d  ] )v  111o 
s l~. i lo  a n d  c o u i l l v  h ; . i vo  ass(~ ' r l (Jd  th i s  I ] o S i l i o i l ,  
a l l h o u ~ h  i l  al;)l~(::ai's ii1(}1"(; I o ~ i ( ' a l  wh(::i '(7 f u n d h ~  is 
a l  i h ( ;  ('oL1111.,%, o r  l o c a l  I(.'v(.'l. T o  lh(-: o x l o n l  l l l a l  
lh(-;s(: v i e w s  w ( : ) u l d  p l a c e  sti l) .~l~inl i~. i l  11 t l i l l t ) l ; rs  o f  
(Jil lp]()y(~'(Js o t i l s id (~ '  lh(J i ) r o l ( ; c l i o n  o f  t h e / \ c l ,  Ih(Jy 
a i 'o  J n c o n s i s l e i ~ i  w i l h  t h e  i)r i1~Cil.)h: l h a l  T i l l ( ;  V I I  is 
a r ( . ' m e d i a l  s l ~ i l t l l ( ;  I(J I m  ~.lCCOl'd(Td ~i l i b e r a l  
c o n s l r u c l J t ) n .  2~ G i v ( m  s l a l o  o1" COUl l lV  t u l ~ d i n ~  o f  
COUl" l  s3 ,s l (J l l iS ,  t h e  s l a l o s  a11d (JOt l l l l Jo .~  w i l l  
l h e n l s ( d v ( ~ s  u i ~ d o u t ) h ; d l y  I)(; l i 'ea l ( : :d  as t : ;m l ) ]oy(~rs  
for IJtll"pOS(:;s (Jf Ti l  le V117 r 

2. "Exempt Employees" Under Title VII, 
Equal Pay Act, and Age Discrimination 
in Employment Act 

Ti lh;  VII ()l'lh(:: Civi l  I l i~hts / \c l ,  th(; I!:qtial I)av Acl 
(EPAi, arl(I lhe/\~(:; I ] i s ( : r i i n ina l ion  in 17]nlph;)3,nl(:;nl 
Acl (AI)IT]A) (.'x(:n/l~l (;It:(;led (;)ft](~(~'rs and (;el ' lain 
al:)p()inl(ms ()f such ()ftic(~'rs. Und(;r  T i t le  VII, II~,lJ 
l(Trll~ "(;l l i l ;)lo.,v(;(:;" Js d(Jl in(~'d as f o l l ( ) w s :  

Th(:  IL'rll i  '+(Jllil)loy(,)(j +' lilt:~ilIS ~ili i n ( l i v i d u a l  (Jlli- 
p h ) y l : d  hv  ~ill (Jilll)ll)),(Jr, (J.~l~'lJ[.)l l ha i  ih(J l(! l ' l i i  
"t ; lU pl()v(.)(). '+ sha l l  ii<)l i l lCh ld ( i  ~inv i)tJl-Si)ll t.>h;(:l(xl 
It) i )u l) l i t "  t)ffit;(J i l l  { i l l  3, Sl~il(J t)l' l ) ( ) l i l i ca l  sub-  
d i v i sh )n  ()f a i i v  Sl~llt:; I)v lht.' qualJl]tL~tl v()l(Jl-S 
Ih(Jl'l;()l] ()1" ~lll.V p(Jl'Si)ll ch()s(H1 I)V St lch ()f l i t(Jr I() 
I)(j t) l l  such  ()fl}(~t.'i"s I)(;rs() i la] slal+t] ()1" ~ill al;)- 
i ) ( ) i l i l ( ; ( j  (111 Ih(J i)()li(;,,v i t i a k i l l ~  ](Jvtll ( )r  ~iil h l i -  
ili(JtlJal(J ~i(Ivist:i" w i i h  i'(;si)b'(Jl I() l l ltJ (L'~(~r(;is(J () f  
Ih(;  ( ' ( ) l lS l i l u l i ( ) l l a l  ()r I(J~il i )()w(!rs ()1: lh(J (11ti(:(,. 
Th(J (Jx(Ji i i l ) l i l )n s(Jl f()i ' lh i l l  l]l(J i)r(J( '( i( l i l i~ s, iJli- 
l(;liCiJ sha l l  i l o l  i i l~; I t i t l t ;  (.'llil)l(;),y(.)(,,s sul)j( . ,cl i() Ih ( ,  
(:i-,il S(.')'Vi(jtJ l aws  o f  ~i Sl; i l t ;  ~l)V(; l ' l l i l l (Jnl,  ~(it,(~'l'll- 
lli(~'illal ~l~(;ll(J%, ()r  po l i l i ( ' a l  s t i l ld iv is i ( ) i i .  ~ 

The legislat ive histo) 5, of  the exempt ion  from 
T i l ] o  VI I  l"ox, oals Con~l 'oss  ~ i n t o l~ l i o r l  l h a l  the 
eXOml~tion be nar rowly  C O l l S t l ' t l o d .  2~3 

24. 42 [J.S.C. §20001;(I)) t I{)7(5); 2.q [J.S.C. §630 (19761. 

25. T h e  Ol'li('(+ o f  .Justi(;(~ Assis la l t t ; tL l{(:si:.:il'(:il, a n d  Stat[sl i ( ;s  
(()JARS) w a s  c r t : a t t :d  by  l h o  Jtisth;() ~3±Sl()lll hi11 )l't)V(~l111+111 .>\C[ 111" 
I(,171,), 42 U.S.C. ~3701, +;I ,'~+;q. (Sul)I). III 1979), a r id  h t t : lud( ; s  t h e  
IAI'~V ]'~tlf()F(~'l;lllt,)Ill AsSislal tc( : ; \dI l lJ i t is l I 'at i t ) l ) ( IHi~A,\) ,  t i l t ! 
Nat)))hal h is l i lu l ( :  of  Justic(,' (NI,I), -and tht: Burt~au t)f Jtls[Jc(; 
Slalisl ics tI'klSL 

Tht ;  l ) t : r t int ;nt  l)n't)visit)n t)f tit(: iJ-+~,\ r ( :~u la t ion ,  ".),g C I".I'L 
,~42.;')02td) f1980i, p i 'ovi(h:s  a s  l()li()vvs: 

l£a(:h r u i : i p i ( ; n t  ()l" IAa;AA a s M s t a n ( : ( :  ``vi thin th( :  
c r i m i n a l  jus l i ( ; ( :  s y s t e m  w h i c h  has 50 ( i r  nulr(~ 
(H111)h)\,(R.)s ~illtl w h i t ' h  h~is l'(}c(;ivt.)d ,~l'al)l s [)i" stll)~i'~ll11S 
t) l 'S25,0011 ()i'))it))'I; I ) l l r s t l a l l l  lO ~i l ld silt(;(; l h ( .  ) tH)~i(:l I111~11I 
( ) f )hi :  Saf(: Sll't)t.)Is AcI  ()I" 1!11;8, ~Is ~illI(;lld(Id, a n t i  w h i ( : h  
II~IS ~I St ~l'%'JCt; J)()I )tlIatii111 \','Jill ii Illillt)l'ilV I"l.~III't;S(;ll[iilJ( )Ii 
Ill" :'~ I)(~l'Ct;lll t)I" lilt))'I;, iS I'(.~(ItlJI'(}(J I() I'i)riIItl]iiIi;, 
inII)h:z))t;nl az)cl snainlain az) t;qual t:)))iHt)3,z)u;))l 
()l)l)()rttzniI3 ' l)l'{)~l'iIIll l ' t : lalh)~ h) t;IIlpI().Villl;itl l ) ra ( ' t i ( ' es  
~ll'l~.;t'lill~ Ill)Ii(IrllV I)(Jl'S(lliS antl ̀ `Vt)lli(Ht ̀̀\'Jl hlll I ")0 d~l.vs 
aflt:r t:ilh(:r )hi: i)roi)nlI,~ali()n i)f )hi:s(: al)li:lld(.)tl 

~uid(:lht(~s, i)r tht; htitial al)i)lh:alh)n Ibr assistant;(; is 
a p l w t ) v e d ,  w h i t : h t : v e r  is s()tlni:r.  W h e r e  a ruci l ) i ( :nl  h a s  
511 oi" 11111l'~; Uml)lo3'(:t:s, n n d  h a s  rcc(:k '( ; i l  ,~rants t lr  
stlh~l'.:iltIS (If" S'~5,()(I0 ()r llt{Jl't~, add h~Is .:i s t ] rvi t : ( .  ) 
pOlJ l l la l i l in  \ v i l h  a NtJll()rilv r()i)r(!. 'q;nlalJon i)f h:ss l h a n  
3 lJt+'l'i:t.)ttl, s t i c h  Ft;t;+pil;lll iS l't.)(Itlll'(,+d 1() l'Lll'llltll~i1(.)+ 
ilnl)h;In(:nt, and lilt)if)tail) +Ill (.)qtl,:il (:nil)h)3'ntt;Ilt 
t ) p l ) i ) r l u n i t y  l ) r i )~rant  ri:latin,~ t() t;i)ll)l(o,t)t(;iiI prai:ti(:(:s 
;a fft~'t:tii1~, \ \ : ( i ln( ; t l .  I : i)r  a th~fJ l l i t i t )n  ( i f " t : n l p h ) y n ) ( : n l  
l)l'~l(:lJ(;(;S" ̀̀ vilhhl lht~ ) lllINllliIl~ ()f this l)al',ii~l'ill)h, si~'(; 
§42..'-)021eL 

T h i s  ])l'i)visJt)n alst l  a l )p l i t : s  It) lh(J (~)Jl]c(J t)f Ju\,t)llih~' .hlsti(;t; 
a n d  l~)t;linqu(:n(; 3, I)re\ , t : i i l ion (O.I.I LII )) I) 3, in( :or l )c)ra l i t )n  i n lo  )hi: 
J,II)P At:l. 42  U.S.C. ,~5672 (SUl)l). III I(,179L 

26. T h e  princil)h~, ()f lil)(;ral i:()t)sH'u(:lit)n ( ) fT i lh :  VII h a s  bl ;(m 
spui:il i i :all  3, h(;Id ap l ) l i ( :ahh!  I() l lm d(;l inil i()n i)l "(:l))l)hly(w." 
Si l lh :v  Ah:m~)r l ' ;d  It~),'~tfil;d v. IVi/,'-:();), 4S8 1".2d 133~ /D.C. Cir, 
11,1731; I'k)k+;v v. , ' ; lua."l I'W+):ldc:l.,uhlt~ C,'.)., S150 1:.211 ~'~81,) 18th Cir. 
1 (`177I a n d  (::tst:s i:itt:d thi:r(:iI~. *l'11()s(; t ;asus w e r e  t:ih;tl in C.)wcns 
v. IIu,'d), 1;36 l".'-)tI 283, l l01h Cir. 1980L ill w h i c h  iI w a s  hi :hi  l ha l  
~llt (;](;(.:t(;d sht :c i f f  w a s  alx a~,t;nt t)f t h e  t:()ulitV ftlr  l)urp()Sl:S ()f 
llJl'ill~ ~lllll Ill'Jn~. "] 'hils th(! plaJllliI'l',~ Wl;l't; (~Il i l )](D,(;(!s  t)l" )hi; 
(:(IUIII>L whi('h hilS lli()l'(. ~ lhail ].q (:/ill)I()},(;(:s, iiitd iti)l 
(;ml)h0't:(:s ()f)he sh(wifl] '.\'hi) had fmv(w, and ,.\'er(; (:t)vt:rt:d 
ut'~tI(;r Tith; VII. 

27. V,'ulgu¢i+"dJi;:+:lict+' ."goci+;It', h . : .  v. lh,.u, hc.:.¢, 471 F. Sul)  l) (;70 (D. 
Md. 11,171,)); Cu/ ' r ; ) / I  v. I )+) / ' l l ; l l )d  ,~l l f l t : r l ' / ) t t : l+dl l )U, , ~ l ; l l f l l j l  
C t H l ) l l ) i t l L ' t .  )' 4.'15 F, Stlpl).  11163 (I). MI:. 1!)77). 

28. 42 U.S.(L §"01)0t:(1) (I(`171;]. Th( :  I':I)A, 29 IJ.S.C..~211311;){2)IC) 
II!171;), aMtl I])(; ,'\DF.A, 29 IJ.S.C. §(;311111 (I!171;), ar(~' It) t h e  s a m e  
(:lt"el:l. "]'hl:r~] is n() su( ;h  (;.',;tJn)pli()ll It) Ill(: a l lp l i i : a l i l )n  o f  42 
IJ.S.(7. §§l(`)/'il a n d  I(`)8;'I i)r, ( l l )v i i )uMy,  t im l"()ur't(:(.)l)th 
AIllt;Iltil)li;ll|. 

29. [ I!172] IJ.S. Ct)(h: C(111~. &..+\lhn. N(;',\'S, ') 181). S(~'(; also L)Ivt;;):-; v 
IItlsh, SUllVa nt)l): ')6, ',vhtwtJ an (:h:cI()d sh(wiIl'\'eas (-()llsid(;rt;d 
;i)l ii/-~(;ill (if)hi) c(itiIiIv f()r i)url)(isi:s t)f hh'in~ antl firin& ~)lltl 
lilt) (;Iltilll``2 \%qlS Ct)llSid(w(;(I I11 l)i. ) )h i ;  (.)ill[)Iov(.T. 



EEO STATUTES AND CASE LAW 
Current State of the Law Regarding Inclusions and 

Exclusions of  State Court Employees 

T h e  E q u a l  E m p l o y m e l ~ l  O I ) p O r l u n i l y  C o r r n n i s -  

s i o n ' s ( E E O C )  i n s t r u c l i o n s  1o s t a l e  a r i d  l o c a l  

~o\ ,e l 'nn~e iHs cLt i ' i ) ,  f o i l . ya rd  C o n g r e s s '  i i l l e l l l  iFi 
t h i s  res l )eCl .  T h e  i i ~ s l r u c l i o n s  p r o v i d e d  w i l h  l h e  
EEO-4 r e p o r l  f o r i ] l  s l a le :  

ELI£CTI!;I~ AND API~OINTEI~ OFIqCIALS 

S e c t i o n  7011f) o f  the  Equa l  E i n p l o y m ( ; I ] l  
O l ) po l ' l t n l i l y  Ac1 of 197 '~ ( :onla i l ls  ~111 (. 'xcinpl i() l l  
for eleci~;d and  cer la i i ]  a i )po i l l l l ; d  o l l ic ia ls  tht i l  is 
s(~,l fo r lh  in de f i n i l i on  o f "on l l ) l oy ( ; c "  in A p p c i l d i x  
1. Based  (Jl} the  l c g i s h l i i v ( ;  h i s l o r v  o l S o c l i ( m  
701(11, the { ;e imra l  COLII]SO] OJ" Ih(~" COinln iss io i ]  
has ru led  lha l  this exenq) l iO l l  was i n l e n d e d  by 
the CoilgFlJs$ I o  t)~; COl lS l l ' t i cd  I1;il ' i 'o~vly. "rl~i,~ 
r t l l in~  c o n c l u d e d  lha l  on ly  lhe l];)l]()\ving l)(;r.~on,s 
\ vou ld  be inch idc 'd  in lhc  ( ;xcml) l io l ] :  

l .  Stale and  local e lected officials. 

2. Such of f ic ia l 's  i ln l l l l~di l l le  SeCl-(~'llii),, t id-  
m i i ] i s l r a l i v e ,  I c g i s h i l i v e ,  o r  m i l l e r  i ln-  
ined ia le  o1" f i rs l - I ine aide. 

3. Such off ic ial 's legal advisor. 

4. A p p o i n l e d  t :a l i lne l  off ic ia l s  in lhe c a s e  ol'a 
~over i ]or ,  Or heads of  cxocu l ive  depai ' l -  
i l l en ls  in ihe case o f  a M a y o r  (iF ( ] O t i l l l V  
C o u n c i l .  

All a p p o i n t e d  o l l ic ia ls  lntlSl ha\'c im(;n i )crsonal lv  
s e l e c l e ( I  bv  t h e  c l o t t e d  of f ic ia ls  a n d  II1LISI l ' ( , ~ ( : ( J i v (  ' , 

/ i s s ign r i ] i~ ' l ] t s  f r o m  a r i d  l"Cporl  d i r c c I l y  to  Ih(~ 
( ; looted off ic ia l  in the cai'lS,in ~ o u t . o f  h i s /he r  
off ic ial  du l ics ,  l i l  o r d e r  Io f ind lha l  the plWSonal 
s la f fexeml ) t io l~  apl)li(,~s, all o f  lhese lac lors  inusl  
t)(; sho\vn. 

NO ()lhlJr persons a p p o i l H e d  by tin oh;c lod 
off ic ial  tli'(~' exempt  Llndl;r  ih is i i~ ler l ) l 'e l~ i l i ( ) i l ,  h~ 
l]O caso is Ltny person eXi; l l lp l  w h o i s  a l ) lm in l ed  
[)V ~lil a p p o i n t e d  off icial,  wh l~ thcr  o r  no l  the lalI(~'r 
is ex(mq~t. Fur lh(~rmore, tis Sl)(;cilil~'d hi Secl ion 
70111], the ex(m~plioi~ ( lo ts  11ol h~cludc t;uq)loy(;cs 
s u l ) j e c l  [o l h e  c i \ , i l  se rv i ce  l aws  o f  a S l ( i l e  
~OVel ' l~i l lel~l l ,  ~OVe l ' l l l i l e l l l ~ l [  ;,i~Cl]C), OF I ) o l i l i c a l  
subd iv ishm.  

T h e  e m p l o y e e  e x e m p t i o i ~  p r o v i s i o n  o f  Tith.~' V l l  
h~Js b(~ei~ c o i ~ s l r t i ( T d  b y  ~i i l u m b e r  o f  f e d e r a l  
D i s i r i c l  C o u r l s .  T h e  m a j o r i t y  o f  i h e s c  d~.~'cisions 
t~ave r e c o g i ~ i z e d  ~ o n ~ l ' t t s s '  i n l o n l  l h a l  l h e  
e x e m p t i o l ~  be  i ~ a r r o w l y  ( : o n s t r u e d .  F o r  exan ]p l ( ; ,  
i n  GC; IF / l aF /  V. O#;PgrH1, l l~e C o t i F l  h e l d  l h a l  a 
d e p u l y  l e g i s l a l i v e  c o u n s e l  w a s  i ] o l  { in (~'Xenll)I 
e m p l o y e e ,  s l a t i n g  as f o l l o w s :  

"1"t11; isstl~J boils down io  wht~'lhl:.'r o r  11oi she WtlS 
" t i n  i l n in~ ;dJa lc  a d v i s e r  \ v i i h  resl)CCl I() lh(~ 
(~x(]i'cis(7 ()1 lhc  c o n s l i l u l i o n a l  ()1" h:{gal i)l)W(~',l'S i)f 
t h e  o l t i c~ t ; . " . . .  

• . . Con~Jl'l.'ss, in using t im t(Tl'lll " i nuncd ia le  
advisiw," was l i ] , in~ Io avoid cxcn l i ) l i u  ~ ItlF~lJ 
~i 'OUl)S ( i f  l'ti('(Jlt~,~,~ l( j(;l~nicians a l ld  I'l!Sl~iil't;h(;l',~ 
\ v l l ho t l l  swcl.'[:)ill~ i1111) l ira Acl lh(; l~']()s('. I)Oi's(intil 
p o l i c y  i l l t l k i i l g  at lv iscr.s d ( ; t ;n l cd  Io I)1,' v i l a l l y  
ll(;(JlJSSill'y f()l' 1]11 ] COFIdtl(;l o f  (;X(]t:LIIiv(~' til]{J 
Icgishlti\,(~ I)tisiil(~ss hv oI}h;ials w h o  are m:ces- 
sar i ly po l i l i c ians  as \v(~ll. 3~ 

In v i e w  o f  the  le{4is la l ive h i s t o  O, a n d  l h e  EEOC 
h ~ s i r u o l i o n s ,  l h e  e x e m p l i o i ~  CLill t)t-~ e x p e c t e d  to 
rece ive  a s i m i l a r l y  nalTOW COl~Sli 'ucl iOl l  w h e n  
a p p l i e d  Io the  c o u r t s .  Because  l h c  ro les  o f v a r i o t l s  
ca legOl ' ies  o f  i i s s i s l a i / t s  s u c h  as I )a i l i l }s ,  cou i ' l  ri.;- 
p o r l e r s ,  l a w  c l e r ks  a n d  s( . ;cre lar ics Vill~ ~ fl'Oil~ COLII'I 
1o COtli ' l, o n e  Ct i l l l lO l  say lhLi l  ti ] ) i l r t icu l~ l l "  c~l legol~, 
w i l l  o r  ~411 n o l  be h e l d  e x e n l p l .  ~.,Vhere iuc lges o r  
c le rks  o f c o u l ' l  al 'e e l e c l e d ,  l i ra  EEOC h ~ s l r u c l i o n s  
a n d  s u c h  a t i l h o r i l i e s  as GeaFJl~lF! su~ges l  l i m i l a -  
l i o n  o f  Ihe  e x e m p l i o l ~  1o t h o s e  a l ) p O i n i e e s  w h o  
ill'(; s h o w n  gen t . i i ne l y  1o be p e r s o n a l  o r  policy- 
m a k i n g  ass i s l an l s .  I t  is likely l ha t  the  exeml ) l iO l~  
~411 c o n l i n u e  to  be n a r r o w l y  c o n s l r u e d .  F 'u r lher -  
m o r e ,  t h e  a v a i h i b i l i t y  o l a l l e r i ~ a l i v e  c iv i l  r em(Jd i cs  
under the 1870 a n d  1 8 7 1 / \ o l s  m a k e s  i i~vocal i ( ;m o f  
ihese cxeml)tioi~ provisions s o m e w l m l  o f  a t :ul i le 
t ic  I. 

T h e  ( ; x e m p i i o i ~  s p e c i f i c a l l y  i ) r o v i d ( ; s  l h t l l  i I 
does  n o l  t ;xh; l~d Io (; l l l [)hJyl~es subiccl i o  c iv i l  
sei-,,ice laws. This dot ;s  i l o l  l i l t ,  an, ho\v(.Jver, l ha l  
e m p l o y e e s  i .x~cnlpl  f r o n l  c i v i l  sol~,ic(; l a w s  a rc  a lso  
( : ;xcn lp l  f r o m  covol ' t l~( ,  ~ o f  T i t  ]e \ i l  I, EPA, a n d  A I }E / \ .  
To  be ( ; x e m p l ,  l l m y  I n u s l  a lso  i nce l  l h o  s p e c i f i c  
e x e m p l i o n  c o n d i l i o n s  o f  l h o s e  ,~l~lltllCS. 

"l(). ,ll(I I:. Stll) p. 597, 6()()(l~. (]rl?. 19761. A(:c~rd,  A.h~cq;m v. 
SI icr i / . ' f~t f ' l ' :mqifmh~m P~wish, 23 EP[~ 11~,51 I [¶131,0631 II:D. I,~L 
19Ttll (based ()n Congress' intent, d(!l)uly sherilt's ',veto not 
(;Xemlll; "(rely high level ,  pt)lhLvmakhlg m(ml lmrs ()f an 
oMcial's iml'SOl/.:ll ,,<,lall,,vcrl~ nll.~:.lllt h) hc c×(mlph~d."); I I (m' ;wd 
v |V,'trd C~mnlv, ,118 V. Supp. ,1.<},1 (I).N.I). 1.~176)(und~!r North 
Dakot;i hixv dl; imty sh~]rifis \verc (.'lllplo~,,(td hv tim sis.lit! t)l" 
CIiLiI]|~', I'l()t tim shcl'fff, ('t)tl[d 1301 I)(; C}I;.IF;.ICII]I'Jz(]d [1.'4 I)(.ql]~ ()tt 
tim shcriff's i)l:rs(maI stall'; and ',yore not cx,!In I )l I. I]IH ,~(:~: I~vl,;,~ 
v. ('itc;l,~ictl Pm'ish Slwri#7"'s D~'p't., 3'.)5 V. Supp. 1307 (W.13. I,a. 
1.<1751 (d(;puty shcril'l's h(;ld cXemlil I]'o[1] Tilh.' VII I)ased (m 
pLibli(;'s i](w(:(~'l]tion ()f i lm ofl]('L's oIslmrfff  az'vJ deputy sh(wifl 
as ini(wchar~g(~'al)h.' aml I)as(;d on auttloz'iU,, of ,.h.'lmiy sl'.:rift~ 
hy dch;galion, to cxi;r('isl! l]inctions of,slmrifl]; lt"~ll/v. C+Jlcmml, 
393 F. Supl). ~'J6 IS.I}. (;a. I.~t7D)(dCl)Uly dish'i(;l ~tlh)l'lllJvs l~chl 
(L~;(~'II/I)I fl'Olll Til lc \III I)~lSiJd ()11 "l)(.~l'StJll~ll '' Fi~lltll'lJ i)fll l l l i l ' l l i;v- 
dlJptily relalionshi I) and iml)li(; i(l(Ji~lilil;ali~)n ()1 IIm I}isiricl 
Allol ,niw'$ i)t;l'l])rlnallC(. ~ \viih Ihlil (if his (lltl)tlli~!s). 



T i t l e  VI I ,  EPA, and  AI)F:A p r o v i d e  tha i  t i l t ;  
(;xtmlptJ()t~ ext(;i~ds on ly  io specJlic al. ipoinle(;s t) l  
t h o s +.; ',+v h o a r e  <,: 1 ++' +; l o d .  T I "~ .e r e  f o  r t-;, ,. v h tJ r e a p -  

p o i n t t ; d  j u d g e s  art:: ct :)nccr 'nod,  all ennl)loyet~'s art+' 
c o v e r e d  liv t h e  Act.  T h u s ,  x',,;h,or(~ v a c a n c i e s  in 
elt;ct ive pos i t ions OC(:LIr i t lcJdonl to rotirotnt;tH, 
rosJ~tlalJot~, (Jr (-t(;~ilh iltl(:l ;.ii'(-; f i l h ;d  l iy  ~ippoh~i l  - 
t l l e l l l ,  lho ;.llJpOilllO(Js of  st ich il j t td~e ai '~ttably 
w o u l d  not  tie. oxt~ml) t .  S(;e, B. Sch le i  and  P. 
{- ; t 'OSSt l l~ . t l l ,  Ell l /JlQvII l t ;nl  I)i,sf:l ' i l l l l ' l lglliOn /.,;lix; ,:it 
854 (B.N.A. I,qT(]L Th(,' anomalous  resul l  is that 
qua l i f ied  al)pOinle(:s of  eh;(;lud judges may b(: 
exempt  whih~' Ihose f i l l ing  th(, ~ same pos i t ions for 
app( ) in led jud~t:s are nol t,'xetnpt dur in~  l i ra term 
()1 Ihl; al~)l:)()inlmenl. I f  tho al) l )Oinled judg(:: is 
su l ise( I t t t : i~ t ly  i : le ( : led  to  t)l l itJe, h is  a l ) l ) ( ) i r i t tms 

w o u l d  then t)econm exempt  i f  the c:ondi t ions for 
o x e t ~ l ) l J o i ~  c~iil be de inons l ra led .  Thus, as 1o {itl y 
pa r l i cu la r  c la im of d lscr iminat iot~,  lhe applJca- 
l ion of  T i t le  VII depends  t ipon the in,.ill(let" Jt3 
w h i c h  the judge was s(-;h.v-ied al tho t im(; of  the 
alh:~t;d discrJnlil~alJon+ 

T o  s t i t l l n l ; _ i l ' J zo ,  ( : (_) t ]sJsl(~l l l  w i t h  C o n g r e s s '  
Jnlenl and the EEOC ~uJdelJni;s, al l  (~'tnployet;s of  
l h e  c o t ( ( ' i s  t l l t t s l  tJo c : o i ~ s i d e r e d  ( :ov( ,~r t :d  L l t l l o s s  
lho, y salistS, all o f l h e  fo l low in~  condl lJ( ins:  (l) not 
covered by civ i l  st.;rvict-:; (2) appoi tH(;d I )ersonal ly  
I)y an (;h-;ch;d off ic ial ;  (3)st;t'vl-; and I 'OpOl ' l  to ii~al 
o f f imia l  d i re tJ l l v ,  and  at h J s l h o r  i ) l ( ]~. isui 'e;and 
(4) lll;.tv ch~'arlv I)t; chlii 'a(:ht;rizi;d ;.is ]]t;t 'sonal staff  
tit" as si.',t'vin<~ in i l t l  ~i(_lvisot" 3, ()t" i:Joli(Jvin;~lkitl<~ 
eli pacify+ 

Separation of  Powers Doctrine as Related to 
Applicabili ty o f  State EEO Laws to State and Local C o u r t s _  

l f t l i e  s(.;lxtration of p()pct;rs dt)t;lrJi'io is ;.isset't(:;d 
a~ainst app l i ca l i on  oFstate fair eml:) loyment laws 
t o  c o u r t s ,  t he  ~lss(0t'tJ(_)t) x v o u h _ l  t'~;st (:m s ta l l ;  t ' i l th( ,~t"  

i t , )  t h a n  led t ; ra l  (:.(:)nslJltttit)t/~il mtt r inds .  It h,:ls It)n~ 
I)( ;en h e l d  l h l l l  t h t ,  ~ p r i n c i p l t :  o l+se l : ) a r a t i ( )n  ()1 
l:i()xvt:rs is not t:'.tfl()rct:ahh: against lh(:; st,:tt(~'s ;.is it 
nlatt~+'i + of  l]:;(_h;ral c(mst i t t l t i ( )na l  laxv. :+~ 

T h i s  ( t u t l i i l t :  dt)('.s not  ( : x a m i t m  ll+io prec is ( ;  
C() I I I ( ) I I I 'S  ( ) f  tl~e S(~]) i i l ' , : l lJ()n ( ) f  l:)()w(+'i 's d ( ) c t t ' i F i t ;  as  
it exists unde r  th(; ( ; ( )ns l i tu t i tm t ) l a n v  l:)arti(:ular 
sl i l t ( ; .  X.Vhih; & ; ta i l s  t~t th(.: diit:li'iin:', uilchn.ilJli:+dlv 
d i l f ( ; l '  l r t )n i  s la t ( ;  it) s lat( ; ,  the  St ; l ia i 'a t i ( in  t)f 
h:<gislative, (;..:(;(:utivt;+ a~)d juditJial l:)(~xv<:rs al Il l(: 
still(: h:vel is univ( ' . rsal  in th i s  co tmt r \ , .  A ~ctu. 'ral  
dJs(:ttssi()ll ( ) f  S(.'i:)~tl '~ltJ()ll  (it" I:)()V+.:i;I'S al tl l(; sl i l t t ;  
h::vt:] a Pl)(:a rs it) ] l+, C..I.:";. (:+.P.'+th+m/+.~;+l L;m' ~ l 0+'I, 
+;t s+:q. As ust~a l l v  t_tn+d(:;u'st(J()d, s e p a r a t i ( t n  ()f 
l)()w(;rs al the slah:~ h+'x,[;l p la in ly  (_h:H:s not l)r() l f i l ) i l  
a l )pl ic 'at i (m ()f stal l ;  fair  ( ;ml)h)ynH;nt laws t() the 
C() t t  l ' l  S. 

Throug, h its c() l is t i lut i ( :mal l:,()xv(;r, tilt.; h+'gisla- 
tix,t.' h(:)dy estal) l ishes ruh+s ()I law t() ~ov(;rn and 
rt~<,+dulah; th(:; actit:>lis ()f its l)(;(:)l)h; and l:)rOl:)t+'rty, 
and lh(; "h;~islativ(; l ' t l t i ( : t ic)r i"  has l)i:;ml li(',h_l t() 
i tw()Iv(; l l) t :  (+'X(~l'(:Jst; ( ) f  clisl:r(::ti()n as  l ( )  lhe 
(;()i)h:iHs and l)() l icy () fs latuh;s.  It-; C..I.S. (:g.t.st/tt/- 
t/'~.tal l. lnv ,~ I Of.;. Tht; (.q)a(:l m(.;nl ()f tXlual (,'NIF)h:)y- 
m(+'nt t:,l)l)t:)rtunity l aws  l)v s t a t e  h ' ,gislatt ,r( ;s  is 
i ) l a in ly  xvJthJn I I1(; lugis la t ivt :  inl)xvt,'r a n d  ft l t i i : l i(m, 

as  is t he  a F ) p l i c a t i o n  o I ' suc i l  l aws  to all p a r t s  (_)film 
s t a t e  ~ o v e z ' n m e n t  a n d  p r i v a t e  e m p l o y e r s .  Wlai le  
t h e  s e p a r a t i o t a  o f  p o w e r s  d o ( : t r i n e  i ) r o h i b i t s  
enc roachmen t  by t i le  legis lature upon  the judi-  
ciary, Jl is lh{,' inh~rference w i th  the exercise of  
judic ia l  . l ' lmcl i~ms lha l  is prohi l ) i led.  The legis- 
lature c,:innt)t l:)ar or i'ostt'i(;l tho po,,ver of  th(: 
j u d i c i a r y  to d ( ; t t ; rmi r le  q u e s t i o n s  t)l  law. t(+ C.J.S. 
Cfm,s'lil.lif.t;U I.;m, §]08, 4,q(~; i1. 57.50. Thu  d e t e r -  
i n i t i a t i on ,  h()wc~ve.r, ( ) l ' lhe  e l ig ib i l i ty  a n d  (lu,:dJlh:;.i- 
l i o n s  of  judi t : ia l  a n d  o th t : r  put)li(; oflh::ers, t he  
tnann i ; r  J[+i xvhJch such (:)ll]c(+'s are t() l:u+' l]lh::d, lit(:: 
li..:in~ (:)I con ) l ) ensa l i (m  for  stmh (tlfic(.;s, the 
l:)lacinM of cer ta in (+'nil)h)ye(-;s undt:;r c iv i l  servic(; 
rtJles, ell:., have he(:;n r(.+(-ttg, n izcd as w i t h i n  tht; 
h;{..Jislativt:; funcli(:)i) and nol inH)ei 'n l iss i l ) ly  t:;rl- 
t ; r tmchi iy4 up(:nl tht:.' jud ic ia l  fur ict i (m. 16 C.J.S. 
Cf . i . s l i l t / I / ' f . t . l  l.atv §,-s;<lOl] and l i f t .  By lh(; s;.inm 
token, alJplicali()i~ t)f state t;qual emph)3.nn+'nt 
laws  l(~ c o u r t  (;nll~l().y(:;<;s p l a i n l y  doos l lo t  
" ( , t  l ( - l , ( ) i l (2h. '' 

:l ] . . " ; l v t : t : zv  v. N¢:n '  II;tnlti,~hir~:, 354 IJ.S. " 3 4  t l t i57~: LJrcvcr  v. 
IIlin<Us, 187 [J.S, 71 ( IH(12!; A/;ix, '~'. N . t . ' c . . :  ('~Jl.'l ~!/" Ctd~.';Id<J, 
50S  1".2(] I : l l ;  I I ( ) l h  (:Jr .  1t)741. 



VOLUNTARY AFFIRMATIVE ACTION AS A 
MEANS OF AVOIDING COERCION 
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COt iF Is  c a n  avoJd  l h e  c o e r c i v e  e f f e c l  o f  f e d e r a l  
le~Js la l ion  o r  COLiI ' I  o l ' d e i ' s  a n d  assti i '(; ectLlal e m l ~ l o y -  

i l l e n l  o p p o r t u n J l i e s  bv  es lab l JshJ i~  afl]rn~aiJve aclJon 
p l a n s .  T h e  f o l l o w i n ~  d i s c u s s i o n  is c o n c e r n e d  w i t h  
a f f J rm ;J l Jve  a c l J o n  p l a n s  t h a t  a v e ( l ) v o l L i i l l a i ' v a n d  
(2) i11JnorJ13,-slalus co i l scJous  and / ( l i "  sex consc ious ,  i t  
VOlL in la ly  p l a n  Js o n e  a c t o p l e d  t i p o i l  l he  inJlJalJve o f l h e  
pa r t i cL i l a r  e m t ) l o y e r  r a i h e r  t h a n  J in l )osed I) 3, j ud i c i a l  
d e c l ' e e  o r  oi]1{;1" l e g a l l y  C O e l ' c i v e  111ei.lns. / t  p l ; . tn  

c o n s c i o u s  o f  m i n o r i l y  s tLi l t l s  o f  s e x  l a k e s  s u c h  sll . i t t lS 

i n l o  a c c o u n l  i n  s e l e c t i o n  d e c i s i o n s  (h i r in /g ,  p r o n ~ o l i o n ,  

e n t i  3, i n t o  l r a i n i n g  p r o g r a m s ,  etc.J ,  i n  o r d e r  t o  c o r r e c l  

t h e  e x c l u s i o n  oi" u n d e r r e l ) r e s e n t a t i o n ,  i ' e s u l t i n g  l+rorn 
pas l  d i s c r h n i n a t i o n ,  o f  m i n o r i t i e s  a n d / o r  w o m e n  in 
p a r t i c u l a r  industv- ies C~l ~ jobs. a~ 

W h i l e  T i t l e  V l l  d o e s  n o l  s p e c i f i c a l l y  a d d i ' e s s  
a M 1"illa I i v e  a c t i o n p I a n s, t h e S LI p l'e i l l  i; C () u i'I i n i I s T i  11 e 

tZll c a s e s  has  c a l l e d  u p o n  e i n p l o 3 , e r s  " . . . I o  se l f -  
e x a m i n e  a n d  i o  s e l l - e v a l t i a l e  t h e i r  e m l ) l o y m e n t  
p i ' a ( ' l J c e s  ~tilcl to  e i ~ d e a v o f  I o  e l J m i n a t e ,  so fai" ~ls 

p o s s i b l e ,  l h e  l a s t  v e s l J g e s  o f  a n  u n f o r l u n a l e  a n d  

J g n o m i n / o u s p a g e J n l h J s c o u n t r y ' s h i s l o r y .  ' ' a a T h e  

COLI I ' I  ]l l iS LI]SO eml~)hasized the  va lue  o f  c o n c i l i a t i o n  
a n d  vo lunla i . "  3, ac t ion ,  ra ihe i "  l h a n  lJlJ~alion, as i )refel ' i 'ed 
m e t h o d s  o f  "l'Jlle t r i l  en fo i - cemen l .  :~l T h e  EEOC has 
i ssued  ~4uJdelJnes encoura~Jn~  l h e  Jmp len~enh l t i on  ( i f  
at ] ] i ' ln ; . i l ive a c t i o n  p l ans  w h e l ' e  n e e d e d  to Llnclo the  
ef fects  o f  pas l  dJscl 'JnlJnatJon, a n d  i ) rov idJ l l~  l ha l  such  
p l a n s  w i l l  be  p i ' o l e c l e d  I)3, T i l l e  V I I .  as Fu l ' l he l - ,  t h e  
Supi -en ie  Cou i ' l  has h e l d  l ha l  p lans  th l l l  iu'e i 'easol l~ibIv 
co i~st i 'uc lec l  to amelJo i 'a te  pas l  dJscri i l lJnalJoi~ d o  n o l  

v i o l a l e  T i l l e  VI l ' s  i ) r o h i b i t i o n  o f  d i sc rhn ina i i o i~ .  ~' 
~,,Ve I l l ive seen i h a l  as p u l ) l i c  en l j ) l oye rs ,  s la le  a n d  

loca l  cot i l - i  sys le ins  al'e sub iec l  Io p r o h i l ) i t i o n s  a~aJilsl 
e m l ) l o y n m n i  d i s c i ' i m i n a l i o n  u n d e r  l h e  Equal  Protec- 
l i o n  C lause  o f  i he  F 'ou i ' l een lh  A ine i~d lne l~ l  ai~d ihe  
vi_il'JOtlS s l a t t l l e s  a l r e a d y  d e s c r i b e d  a b o v e .  T] leso.  
a n l i d i s c r i m i n a l i o n  l ) r i n c i p l e s  can ,  o f  c o u r s e ,  be 
i n v o k e d  I).3, w h i l e  as w e l l  as by  m i n o r i t y  en~plo3,ees.ar AI 
t he  same  l ime ,  s la le  c o u r t s  as p u b l i c  en lJ t ies  are d u l y -  
b o u n d  u n c l e r  l i~e C o n s l i l u l i o n  Io  " o l J m i n a l e  l h e  
c l i s c r i l n i na l o i 3 ,  efl i~cls o f  l h e  past  as w e l l  as bar  l ike 
dJscrJn l ina tJon  in the  ft l t t i i -e. T M  T h e  Sup i 'e lne  Cou l ' l  
h e l d  Jn the  l,Vebev case (11o1(; 36 .so]Jr ; i ) thal  i 'eaSOilab]v 
c o n s l r u e l e d a f f i r m a i J v e a c l J o n  p r e f e r e n c e s  d o  n o l  
v i o l a t e  T i t l e  VI l ' s  i ) r o h i b i l i o n  o f  d i s c r h n i n a l i o n .  Wh i l e  
i h e  Cou l ' l  w i l l  have i is  f i rs l  o c c a s i o n  i n  A 4 / ~ l # l / c k ( n o l e  3(~; 

, , , ; i l ]) l¥i) Io pags on l he  constJ lu lJonal i t3 ,  o f  a t ] i rma iJve 
a e l i o i l  i l l  p u b l i c  e l l l t ) ] o 3 , n l e l ~ l ,  six . l u s l i e e s ,  in t w o  o t h e r  
c a s e s ,  have a~i 'eed that  l'acJal i ~ i - e l e r e n e e s  Jn p u b l i c  
])I'O~I'LIIllS o t h e r  I]1;.111 e l l l p ] O V i l l e l l t  ~ll'e, i n  app l -Ol ) l - J a l e  

cJI 'c  U Ill S I ;..I 11 c e s ,  e o n s l i l u l i o l ~ a l ,  a,<j 

T h e  i n a j o i ' i t i e s  i n  l , V e b f : v ,  I J ; l k k e ,  a n d  F u [ l i [ o v ~ ;  

i n d i c a i e  l h a l  the  use o f  i+easoi~al)le a l ] ] r i na l i ve  a c t i o n  
p l ans  by p u b l i c  e m p l o y e r s  is c o n s i s l e n l  w i t h  bo th  l he  
a p p l i c a b l e  s l a l t i l e s  a n d  i he  Coi~slJlulJon. Af l ] l 'malJve 
a c t i o n  p lans  shou ld ,  ] l owever ,  be ca re fu l l y  c o n s t r u e l e d  

to r e l l e c l  t h e  EF~OC g u i d e l i n e s  ( s e e  note  35 s t+pr ; i ) .  T h o s e  

g u i d e l i n e s  p r o v i d e  t h a t  a n  a l+ f i rma l ive  a c l i o n  p l a n  s h a l l  

c o n t a i n  t h r e e  e l e m e n t s :  "a  r e a s o n a b l e  s e l f - a n a l y s i s ;  a 

l 'easonabh:, ~ I)asJs for  c o n c l u d J n g  ac t i on  Js ap f ) rop r i a te ;  
a n d  reasonab le  aclJon. '''m T h e  e i n t ) l o ve r  m u s i  i n i t i a l l y  
assess  i t s  o w n  e m p h ) 3 , n ~ e n t  s J l u a l i o n  Jn o r ( l e i  ~ 1o 

32, ~ la le  C:OLII't en l j )h~xq l l~n l  is ~l (+"[IS|+" i l l  I)~finl. Acco rd in /4  to Stll",eeys 
( ' o n d t l c l e c l  in  C ( ] l l n ~ ] ( ] l i o l l  w i t h  t h e  N`:ltJ()n~iJ CIH+II(H"S l*~(JLl;aJ 
I~,mph)ymezil C)pl)ortunily in the Courts projec:l (nute 1 ,~l~Pv;fl, 
111JnoI'JlJl:s appO`:ll" to  ho  tl n d(]lT(]pl'~]sl;nh]cJ II1 lh( ]  v[IsI I l l~ l jo l ' i l ) '  ofs l ;J |O 
COLII'I pl~PSOllnl;I sys l ( ; lns ;  %VOlll(]n [ l l l d  l l lJ l lol ' i lJ l , 's u[)t)l]`:tl' .%JlllJ]`:ll'lV 
tlndlHTt>'l)l't]s(.'lll(.'d in j)l'oJ];ssJl}li(l] l'`:lllks+ 

33. AllJ+f:ni;+H+ >. l';+p+:v (kr v. AhJ(J((++ 422 U.S. 4(J5, ,I 18 11!1751. +(+~t+,r~tin~ 
IJnil+:d ,'~+;llc,'~ v. N.L. Indt+slvit:.~, hu;., +1711 F.2d 354, 37t) (Slit Cir. 1973fl: 
( ; I ' I ' ~ S  V+ Dii  kl: I 'owl :v  ( ;~ ~., 401 U.S. :124 (l,q711, 

",34. Occid¢:nl; l l  I,(I7: In& C+J. v. /gEO(,', 432 U.S. 355 t l,q77). 

35. 2¢.1 (2.F. IL .~ 16(18. I I:t. sf:q. Icopy -:lllaclled as Ai)lmncli.'~ AL The EI'OC 
guide.lines exl)an(hM Ulnm a sl`:ll(:lnt~lll issued A u ~ u s I  21+, I¢J71+ 
e n l i t h : c l " A ] ' i "  v : A :  (H1 :"()~I'~1 1s "( " S [  1( ] ,oc [ iJ ( ;ov( ] l ' l l l l l ( t l l l  
Ag, encies +' by the Equal F.nilfluyntt:nt () l ] lmrlLlni ly C;(mrclinalin~, 
CouiH:i], vvhit:h xv`:ls t]onij:.ose(I of chJl.qs tit" lhe st:v(:l','ll ̀ :t~et'Ec/<::..i 
rusl~lmsibh! f(w enlbt't:eme.nl of t]:deral Jaws against dist:rilnJnalJ(m, 
42 LJ.S.C. ~21)01h>14 (1976L The Cm~ncil was aholiM+ecl and its 
fun(:lions li'ansl'erred In the I:I'~OC imrsuanl to lhe 1.¢178 re~)i'ganJza- 
lion of lhderal civil ri~hls ent'oruemenl rt:Sl)onsilfililies, .13 Fed. Ilt:~. 
I t)8071 It178). A copy oft hl, + C(>u nl;il's sh'lh,'nlenl (HI(:()I+II'+i~ilI~ :,(ilu nlaL~, 
`:It]]FI11+IIJv(3 ac l i t ) l l  in sl`:il(1 and local cnlplc)ynll.~l+l is aplmnded as 
AI)l)enclix B. 

"16. IFtlih:H ,Slt:t,'Jwt)s'k~:vs QJ'Am~,~'ic;t v. [ Vebt:v, 443 I.j.S. 193 t 197,q). Since 
|%"l:/lq.'.~" Jn'~'oJv(~(I ̀ :fffirmalive `:l(:tJOll ill pl'JvalU enljil l i3'tnl:ll l, no) 
(](In:41JlulJ()l lal jSSlAO I l f l ;qL l l i ]  pi ' i l l l3cIJoI1 'V',,`:iS ]H't:S(:llll~d, ]I1 a CLISI: novv  
I)ending, A.linnick v. (Tal( fnvnia l ) e lmv tmen l  q f  (;¢.'r¢;cli~ms. No. 7.t) . 
1213, cevl. gv;mh:d, _ _  U.S, _ _ ,  lOll S.CI. :'f055 I J u l y  2, 19801, lh t ;  
U.S. Sup['en~t.' C(mt't  wil l  hay(: its l+irst Ol)p(wlunit  3, t() pass on 
`:Ifl]l'nl;ttiv~; ̀ :ictil)ll Jn public e111[)lo3'nlt~nt. Th i :  h)v'ei+'r t:oi.ll-t (9[)JnJol] ill  
Ihat case, and n+(iclifi(:alitln thereot +, art+' rl.+pou'led at 95 Cal. App. 3d 
506, 157 C.al. lll)h'. 26(I ¢CI. App. H.IT.ql and G)6 Cal. :\llp. 3d B2B, (It)7.qi. 

;17. AlcDcma[d  v. Sanl`:i l:e. "['mUl "l)'`:m:¢[~. C+k, 427 U.S. 27"I (l.CiTf]/. 

;]8. Lcmisi`:m, v. Unile.( l  [qlahss, 380 U.S. 1,15, 154 (1965). 

39. IJn ivevs i ly  q]" C`:ll(f~.'ni;t lh:,g+:nls v. IJakk~:, 43~ U.S. 265 I H)78)(racial 
I)relL'rencl~s in medical scho(fl admissionsl; Fidl ihw~: v. KJ . t zn i ck .  
_ _  U.S. _ _ ,  100 S.('I. 2758 (It)Sift (racial prefiwt:nt:e il+ hlcal 
pul)li(: works (;ontrac:ling), B`:lkk~: indicates the view of five Just ices 
111`:it rac ia l  J)l'Of(H'(Hl[:t.~S `:ll'l. ~ consIJIuIJoI IL i I  in aJ)i)FiiJ)l'iLlll~ CiI'CLIIll- 
SI`:iI1C(:'S. T i l l :  ()]/Jl lJ()i l  ()f  .]tlSlJ(3(~:-i J+l'UI111;.lll, ~l i l l 'sh`:l]L ~,VIliI iL `:llld 
l $ lack rnun  SUl11111/il'JZl.~d the  (;l: i l l i ' ,: l] i111,+~AllJll~.~ o t ' l h e i v o p i t f i , u n  a i l d  Iba l  
~ffJuslJce Pov.'ell as tblM,.vs: 

(]OV(WilIIIIHII Illit%' tak l ;  l'ilc(~ i n l o  IICC()Lll]I ~,vJll;ll it i i c ls  1101 h i  
d t ! l n l : i i n  o1" Jns 'd ] l  a n y  r a c i a l  ~ i ' ( )u l ) ,  b u t  I l l  l ' e i n e d y  dJs- 
`:ldV`:lll ladle's c;As[ Oll l n i no l ' i l Jos  h v p`:lsl l'`:l(.:ial pl ' l : judJ(:e, i l l  ](;`:lsl 
when at)l)r()l)riale f indings have I)een made hv judicial, 
[(:~JslalJv(:, () l '`: ldl l lJl lJs[l ' ; . | lJvu b o d i e s  v,.'Jl h ('()ll lpO.lIHICO lo  ~lcl i l l  
this area. 438 U.S. at {325. 

Thai Justice Pc)well did nol disabWt;e with ihis charach;i'izali(in is 
`:lpp`:ll'l+'lll l ] 'Oll i  h is  ( )p i l l J i l l l  i i l  I; ' I I /] / / (IVf .  +, l o l l  S.Ct. `:il 2783. A d d l l h m a l l y ,  
iht.' O i ) i n i o n  o f  { ] h J e f J u s l i c e  Ilui'/41;i- in  I:l#[lihwf: i n d i c a h ; s  l h a l  l ie  a lso  
.q t lp l l l ) l ' IS  I h e  tl,'-;i. ~ t l f  r a c i a l  i)i'i+ft.'i ' lJllC(;.~ ,:is 12Ol ls lJ l t i l Jo i l ;J ] ,  in  
a l l l l i ' l ) l l l ' i . : i le  cJFctl i i ls l l i i lCIJS, I l l  u l l ( h )  lhlJ I~[]lJcIs I l l  I )asl  d iSCl ' i ln ina-  
l i on ,  l l ) l l  $.(:1. i l l  276(I. 

40. 29 CI;.l't. ~16(18A (1980). 



de le rm ine  w h e l h e r  a need for ren led ia l  act ion exisls. ~; 
Then, through the self-analysis, a reasonable basis must 
be ident i f ied  for the af lh 'mal ive act ion plan lha l  is Io be 
in~pleme|~led. ~ Final ly,  the gu ide l ines  seek Io assure 
lhat the ac l ion  laken is reasonable: that il be precisely 
la i ]ored to correct  lhe p rob lems revealed lh rough  the 
self-analysis w i t hou t  unnecessar i ly  reslrJclh lg o l ) p o f  
l un i l i os  for lhe work  force as a whole.  "~3 

r o+ r Plans ado l ) led  in eon lp l iance  x'~ i ih  lhe ~uJdelJnes ,,~. i l l  
be i)roh:(;ted, in the EI!](}C's \,Jew, under  lhe pro\;JsJon of  
T i t le  Xill lha l  Jmnlu i l i zes  a(:lJolls laken Jn ~ood fai th 
relJai-iee upon  xvrJi le l l  in ierpre la l io t~s or opinioi~s o f l h e  
(_]()I11111JssJoII. JH 

l i l  ( ) r d e r  I() uia.~;Jn~iz(~' i ) r ( ) l e e l J ( ) l L  a p l a l l  s h ( ) t i l d  b e  Jil 

w l ' J l i i ~ ,  d a l e ( t ,  a n d  r(;(~Jle r e l i a i ~ ( : e  u p ( ) i ~  l h ( :  l ! : lT]OC's 

a l ' l ] r i l l a l J v e  a c l J ( n l  ~ t l i d e l i n e s .  l ; ] i111;) loyers w h o  J l l J lJa l (Jd  

a f l ] r n l 0 1 J v e  a c l J o n  i ) l ' ( ) ~ l ' a l l l s  i l l  a d v a n c e  ()1 i h e  F+IT]OC 

gui (h : ; l i r les  xv | )u ld  l ie w e l l  a d v i s e d  1o r(miexv t h e i r  
i : ) r l : )~ l 'a l l lS  a l l ( l ,  w h e r e  a l : ) l ) r ( ) l ) l ' i a l e ,  h )  r e i n s l i l L i l e  l h e l i i  

in Sl:)ecil](: re]ia nee tll;)()i~ I l ie ~uidel in l ;s.  "l~ 
The 1!;17;O{] <guidelines ave 1() l ie v iewed xvi lh defter- 

(}lie(), "ill ~lS they ;ll'e Ihe v iews ()l lh|J ~l~ell(Jy ehal-<~ed w i l  h 
ei-l l 'or(;ellu;l l l  a l l ( I  adn i i n i s l r a l i o i l  of  T i t le  t i l l ,  and also 
w i l ] l  o()(>ld i l la l l l l~ lhe elli`(;)|'(;enlelll ()l o lhe r  ti;de|'al 
an l i -d is(Jr i i l~ i l~c i l ion i.)i 'ovisioi~s. The ~uid( : ; ] i i les we re  
II(_)l specif ieal l) ,  c i ted I)), t h e  ~ t l p l ' e l l l e  CoL I I ' I  i l l  I,V+:/)er; 
111(;\ ' a v e  neveu ' l l l e less  SUl)pO| ' ted by the C O L I r t ' s  

d e e i s i o n  b o l h  [ n  p u  ri-H)s(~' a n d  i n  a l ; ) l ) i ' oaeh . -~7  T h e  C o u r l  

i l l  | . V ( J t ) f ; r s l r e s s e d  II](:) n e e e s s i l y  o f v o l u | H a i . ~ . ,  i n i l i a l i v e s  

I o  t i l l d O  l h e  i ; t f t J c l s  o f  p a s i  d i s ( J r i m i i ~ a l i o n  a n d  a c h i e v e  

~e i~ t l ine  e( l t la l  o p l J o r l U l l i l v ,  and  d e c l a r e d  tha t  ai~ 
i i l l e r p r e l a l i ( ) i ~  o f  T i t l e  Xlll " l h a i  for l . )ade a l l  race-  
conscious a f i i r i na l i ve  ae l ion  w o u l d  ' l ) r in~ at)oul an end 
eOln ] ; ) le ie ly  at v a r i a n c e  w i l h  111(; i )L i rpose o f  l he  
s i a l ? l i e ' . . . .  '"+~ The ( ]C)UI ' I ' s  e i i l p h a s i s  |+ill l l l e  l ~ e c e s s i l y  o f  

v O [ t l i l l a l ) ,  ; i c l i ( ) l l  e c h o ( ; s  111(; s l a l e l l l e l l l  o f  purpos(;  lha l  
i r l l r ( ) d t l c e s  l h ( ;  ~ t i i d e ] i n e s .  '''~ X , V h i l e  | , V f J l l < s r  d i d  i - i o l  

i n d i e a h ;  l h a l  K a i S ( J l ' a l l d  l h e  t l l l i ( ) l l  h a d  f ( ; n ' n l a l l y  l l l a d e  a 

" s e l l ' - a i ~ a l . y s i s "  a i l d  i d ( i l l l i f i e d  ;i " | ' e ; i s ( n l a l ) l e  b a s i s "  t(;)1" 

a l ~ l i o n  a s  ( : o l l l e l l i l : > l a l ( J ( l  h v  I h ( :  ~ t i i d ( : : l i l i e s  (ihe K a i s e r  

i ) h i n  i J r l J d a l e d  I h e  ~ u i t h J l i n e s  I ) v  s e v e r a l  . yea rs ) ,  I h e  

(_]()L r l ' s  decis ion w a s  ~ l ' C ) l l l l d e d  o1~ i l s  r e c o ~ i l i l i o l l  lha l  
p a s l  ( ; . ~ c h i s i c n l  o f t ) l a c k  i ; ) e r s ( ) i i s  I " r | )m e l ' a f t  j ( j l ) 8  p l a i n l y  

i ) i • | ) \ , ide( : l  a l ' e ~ i s ( ) l l a l ) l e  I ) a s i s  f l ;)r ( x l r r e e l i v e  a c l i t ) l L  ~0 I n  

l h i s  i ' e s l ) e e l ,  11/u ~ u i d ( l i n e s  p | ' l l v i d e  a sp | Jc i f i l J  ]J i 'o-  

(J(~dt i l 'e  f in"  vei ' i (y i i l~  l h a l  a 17)r() l)(;r b a s i s  l'(n" a f l h ' m a l i v e  

a ( J l i O l l  e x i s l s .  T h e  ( ] ( ) U l ' l  i n  1 4 / f ; / ~ : r  S l : ) e e i f i ( : a l l y  a d -  

dressed lhe reas|;)rl,~ll)h;ness ( i f  Ihe a(Jli()li laklJil irl the 
Ka i se r  p l an  in  l e r r i i s  l h a l  eeh(;) 111(7 ~ t i i de l i i ~es '  
ai'liC:tllali()ul o f w h a l  (J() i ls l i lu les "l'eas()i~al)hJ ael ion.  TM 

Thus, I'Vf:h<;r als|) SUl)ll()i'Is lhe I;)(|silion l l la l  p laos 
e o l i S l r u e l e ( I  in i'(:',lian(+:(J ( i l l  l he  g u i d e l i i m s  w i l l  l ie 
ul;)held. N|;)lalll.y, Ihe ~u ide l in l ;s  have tl(:(Jn (: i i l ;d ~.villl 

,11. Thl :  I u l r l )os l ;  (ll+rt;ilSOlillhh~ .~(;llLailab,,...;is i.,4 " i l l  (h :h ; rn ih l l ;  xvhl;Ih~:r 
i~'l i i l) l l)yttl l~lM lll '~il:lil;lIs (It),  ii1" hJl l ( I  I(), t?xchl(l lJ, ( l is~i(k';i l i l~i~lJ, i'l?SIl'iCI, 

o r  rl;sLllt +11 ,:Idvl]l'st," [lllp,+l(+'l o r  d[Spal 'a t ( ,  ~ tl'(;;ttl'li(.'tll o f  p r e v i o u s l y  
(,'.'~CIu d e d  o r  l't.'st r ic t ( ;d  ~l ' ( ) t lps  (Jr h.+;lx'(. ' LII]COI'I'I.'(;I (.'el thi.' ef t 'cots  ofl)liOZ" 
d i s t : r i m i n a t i o n ,  at'Hi if so, t ( ) a t t e m p t  to d(+'t~++z'n]in(~ ' w h y . "  T h e  I~EOC 
cle{:lares t ha i  t h e  (+'mphtv(+'r " s h o u l d  he  i:onc(++z'ned w i t h  tht.' eft'e(:t o n  
its ellll)lo~'lll{?l'll p r a c t i c e s  Ol'(;il'{;tlll/Sl.~ll](+'(.~S which  may  hu th(~' r(+'SLIIt 
ol+discrilYdtlation] b y  ot h e r  i Je r so r t s  o r  ins t i t  tn t ions"  a s  w(fll a s  itsell~ Z9 
C.l+'.l't. §1608.4 (I.~)SO). 

42. TI-m g t n i d e l i n e s  r e c o g n i z e  a r ea s t>nah le  b a s i s  l'~)r a l t ] r m a t i v e  a t : l i on  
v v h e r ( ;  lh(? s(+qf-an+'li.Vsis i 'ev(+'als t h a i  ()l-+t; ol+ illO1"(. + (?llll)lovIll(++ll| 
i ) rac t i ( :es  

( | )  h~.iv(] OF tl]ll(l Io }l~I'v(] ,;ill a(IV(]I'S(] ell'e(:t oil  mnl)lo+vm(+'nt 
Ol) l )or tu l f i t i t ; s  o f  tnuml )L ' r s  i)l + previ l )us l .v  (].'<clu(h+'d g r o u l ) s ,  ¢)r 
gi'OUl)S xvhose  eml )h>ynmnt  o r  I ) r m n o t h > n a l  O l ) l ) O r l u n i l h ; s  
h a v u  he(.~n a r t i f i c i a l ly  l i m i t e d ,  12) l eave  ul i i :orr tx: te .d  t h e  (?fl'ects 
() l ' lJr ior ( [ is t ' r i l l lh la t iOl l ,  ()1'(;~)result in (Jisl)al'.:fll; II'(~'iltlll(Hll . . . .  

±X ri;asoi-tabh? b a s i s  i'(.+xi.'4|:4 "+vitln)tH a n v  a(h t l [ ss io l~  ()r fi)l'lllal f i n d i n g  
tl lat  t h e  i)(?rsoii h a s  x'iohtte(I "l'[Ih+ VII, a n d  ' ,v i th()ut  r e g a r d  to x v h e t h e r  
thi.q'(+' i;+~:ist an '~ual) le  d4.'l'eost.+s to a Tith,, VII actioi+~. '' 2!) C.I+'.I<. §I(+0S.4 
( I { ) 8 0 L  

43+ ".'9 C.I:.I'L §1608.4(t')+2) + 19~()). 

44. S(:('ti()n "71311)L 42 U.S.C. ,~2000e-120)) ])r()vi(h~+s: 
In an W ac t i on  i)i" I)U'()l+'l~ediulg hased oN a[ W a l leged u n l a w f l d  

m n l f l l L v m e n t  i)i 'a(:ti( '(+ +, i io ]I(H'Si)II s h a l l  l ie st l l) j( :( ; t  I() a n v  
l iahi l i ly  i)r i )uufishnnet l t  f()u'l)r (in .:iCl:Otll+il (If(1) t h e  c ( ) m m i s s i o l l  
h v  s u c h  I)~+'rson ()1 all  tm laxvf td  umj f l l )ymuul t  i>u'a(+'ti(:(: if hi; 
p l e a d s  a n d  l )l'( )x'l.'s t ha i  t h e  ;il;t o r  l)inissi()ui c o u n l i l a i n e d  ()l 'xvas 
in g(ni l t  l ] l i th, i l l  cc in l ] i rn i i t v  w i lh ,  and  in i'(;li+ill(>'tJ l id {l l lV 
• ~vrillL'il h ih. ' r l t i ' l ; la l i ( l i l  ()r () l f i l l i () l i  i l l  IhiJ C() i i l i i l iss i ( ) l t  . . . .  

See I:]I'~(IC v. ,+AV'+C-J', 4 ltt I .+. Sul)l). 1022, 1[)55, ii. 3+1 (E.[}. Iki. 1!)76), ;I]+'f"+[, 
556 1:.2d 167 (3d (]ir. 1<.)77), <.:¢:rl. di. 'ni+:d, ,l'l,~i IJ.S. 915 (1!)78); 2{) C.I".I/. 
~llg(18.1((l), ,2, ,d((I), ,l(Ital all(111)) f U.)8(II, 

45. 2<.) (]. 1". II. § 1 (108. l((;J 11 {)8(11. 

4(;. (ll'it~.~.~ V. [ ) l i k l ;  /)litx'lJl" (•IL, 1119ItS [fTI .";I/t'l/';l, i l l 43:1; Al#) lH l l ; i l ' l t ;  / ' : l i l t :v" 
CCL V. Al lJ lJdv,  fill/f? .'l~'l .~ll]ll~'i, ill 431. 

47. lli(;//+:l + i n v o l v e d  a i 'aclJ- lx i i ls i~ i ( i t lS a l ' l ' i rn la l iv lJ  i lCl }Ol l  l iJan,  
i I t ;~ol ia l l ;d  Itv Ka iser  Ah l i n i l lU l l i  <_'~, (~'hlJnil(;a] ( ]or i ) .  a l ld  the IJi-iill.'d 
SllJt;kVliFki;r$, t() I'tHlltJd%' t in; (;.'~(.'hlsi()ll ()i" hla(:k l i tJrsl i i ls f l ' l i l l i  craf t  
lobs. Thl=" p lan i. 'sl. ' i l i l ishull a i i ( ;w c+i'a fl I ra in i i l  .~ in'()~i',:ilii an t i  i ) r i iv ich;d 
lha l  al h;asl 50 ])lJl'l;i.~lll o f  IltJ%v ll'llllll.~(J.'4 %%,IH't. ~ I(i I)lj hla(Jk u i l t i l  lh l .  ~ 
l)l;l 'C(!llla~(; ( i f  I)la(+k sk i l lud i;r,:ill ~.,,,(il'ki,'i's i l l  IhlJ (; i l l l ihivi: t?'s iJl.:iitt 
al)lU'O.1inlah:(I IIn+ iii;l'(~l?lllil~(j o f  l) lacks in fl i t; local  'lV(ll'k I'Ol'GtJ. 

<1+. ,1;13 IJ.S. al "~1)2. 

,p.I, " \ i l ) Iu I / la I ' ,V a l ' f i i ' l l l a l i v t :  a l+ l i i l l l  Ii) i l i i l) l ' l )vi~' ( ) l l lU) l ' l  t l l l l l i l ;. '- i f ( i r  
i l l i l l t  )l'ili(.'s l l l l i l  %Vi)llllHi l l l l lSI hi? ()llClitl l ' i l~ij(I f l l l ( I  l)l'oli;cll.~(I i l l  ()l'(ll~l" I() 
~'al'l'V ( i t i l  IhlJ CinlL(ri+s.'. i iti i la] i l ih ; i l l  t l l i i l i t l ( l i i+( I  i l l  "l ' i l le V I I . . . T i l h J  V I I  
i l i l iSI hi; C()llSll'tit~(I Io In>'rillil Stlifl l v l lh i l i laI-V ill~'lil)ll, a l l ( I  I h l is i ;  l a k i l ~  
Sll l;h acI i l l l l  sh (n i id  l ie al'l'ol'(Iti(I lhe l i i ' ( l l l l lJ l i (nl a~ai i ls l  T i lh ;  VII 
I i ah i l i l . v  w l l i i sh  t in :  ( ; ( ) l l l l l l is . ' - i i l l l l  l~ a i i l  hi)t+izlil, I 1() lU'Ovit l l :  U l i t h ; r  
Sl?l:lilill 71311))( I)." 2!i (LI, ' .t / .  + 111(18+ l!l;l f I ! i~0) .  

5(). ,i33 IJ,$. ill I!tbl, lt, 1+ 

51, Thl ;  {Tilui'l slahJd; 
(']')hi? I ) la l l  ( l l i lJs l l l l l  tliilU?lJilss,;iril.v Iral i i i i i l . ' l  Ih ( ;  i i lh~l ' l :s ls i)1"I hl~ 
xvlli l l~ (Jllll)l()v(?(?s. T i l e  i ) l an  (h i t ,s  l i l ) l  I'lJ(]tlil'tJ t lu:  dis(:har/4t ' ,  (ll" 
whi r l :  'o,'()i'ki;rs i l i l t l  I l n f i r  i'l~l)l~il;i;llil.'iil w i i h  illj~,v h lack hil'l~lJs. 
['~#] l~ i l l ; [J l l l l [ Ih l  V+ ,~41111;/ 1'7; T r ; l i l  "l'l'~tll.~p, (TIJ,, ,127" IJ,S. 27;I I I t )7t l i .  
N(u" (l()es IhtJ I) l i ln (]l't~ll(~ Jill i lhsllhll(~ hiLl" |l) IIn: ~t(n%'{lllG(JllllHII 
(>l'~.vhihJ I;liilll()VIJt~S; ha l f  (If Ihl)st ' ,  I I 'a i l l l ; ( I  i l l  Ihl~ I ) l ' ( )~i 'a l l i  wi l l  
hi? '~vhilu. ~|(ll'l;I)%.'lJl', Ih l .  ~ I l l l i l l  is il l iJl l l l ) l ) l ' i i l  ~' I l l lJilSIIl ' l l; ii is  i l ( ) l  
i l i l e l i ( h ; l l  I( I  i i l a i l l l a h t  r l i ( ; ial  I)~il~iitt:t,,, b t i l  s i l i l l ) l v  I~) iJ l i l l ih ia l l ;  ii 
l i l a i l i f l ? s l  i ' i i (;{; l l  i l i l b a l a l l ( ' l J .  I~ l ' lJ f l : r t ; i l l i a l  s ( l h ; c l i l ) l i  ( ) l 'c i 'a l ' l  
I i ' i i i l l l : l~$  il l  I h l ;  (] i i '~i l l l lJi ' (:v I ) l i l l i l  will  I l l i ( I  iiS S ( l ( l i l  11.'4 Ih lJ  
I it?l'(itJlllli~l~' I ) l ' l ) l l i lJk ski lh ' , l l  Cl'~t f l%vllrklJrs in I In ;  (il','iilil~i'l:%, i )nal l l  
a l l l ) roNi l i ia l l . s  lllt~ i)i. l 'Cl:i i la~l; t ) l 'h lacks [ii Ihl ;  local  la l l t  iI" l(ll'CiJ. 

,I.13 tJ.S. al 208. (~'()llll)ill'lS 2!t ('LI".tl. § I(I|)S.,I((')(2) (1~.)8()). 



VOLUNTARY AFFIRMATIVE ACTION AS A 
MEANS OF AVOIDING COERCION 

a p p r o v a l  a n d  f o l l o w e d  in  at least  o n e  l o w e r  o o t i r l  
d e c i s i o n  s i n c e  l ,Veher .  ,~-" W h i l e  1 4 l c ' b f ; v a r o s e  i n  l h e  
o o n l e x l  o f p r i v a l e  m n p l o y l n e n i  w h e r e  no  o o n s t i l u l i o n a ]  
i s s u e  w a s  p o s e d ,  l t l e  Ir~EOC g u i d e l i n e s  a d d r e s s  
a l ] ] r l n a l i v e  a c l i o n  in  p u b l i c  e i n p l o } q n e n l .  A p p l i c a l i O l ~  o f  
a s i n g l e  s l a n d a r d  Io  a f l ] r l n a l i v e  a c l i o n  p lans ,  w h e l h e l -  
a r i s i n g  in  p r i v a l e  o r  p u b l i c  e l n p l o 3 q n e n l ,  s e e m s  s e n s i b l e  
a n d  p r e f e r a b l e  Io  c r e a l i o n  o f  a d i s t i n c l  s t a n d a r d  fo r  
p u b l i c  p l ans ,  s:~ G i v e n  l h e  v i e w s  o f  s ix . l us l i ces  o f  l h e  
Sti p i ' e n l e  COUl' l  in  F u l l i l o v f J  a n d  t J a k k e  (see d i s c u s s i o n  in  
n o t e  39 ,supr ; i ) ,  s u c h  a i ' e s t l ] t ,  l h o u ~ h  n o l  CO l ' l a i n ,  
a p l ) e a r s  h i g h l y  l i ke ly .  

S l a l e  a n d  l oca l  COUl'IS Cal l  i l l i n h l l i z e  l h e  p o s s i l ~ i l i l y  o f  
l i t i g a t i o n  a n d  c o e r c i v e  e n f o l ' c e n l e n l  a c l i o n  by  p r o n l u l -  
g a l l o n  o f  an  a f t h ' n l a l i v e  a c t i o n  p l a n .  T h i s  p l a n  w i l l  a l so  
e s l a b l i s t ~  l h e  p u b l i c  c o n f i d e n c e  l h a l  c o u l ' I s  as Lin 
i n s t i i u l i o i ~  ai 'e s e r i o u s l y  p u r s u i n ~  l h e  e q u a l  e m p l o y -  
n l e n l  o p p o r i u n i l y  r e q u i r e d  by  l h e  U.S. C o n s l i l u l i o n ,  l h e  
laws ,  a n d  lt~e j u d i c i a l  I ) r o n o u n c e m e n l s  o f l h e  n a l i o n .  

52. B;tker v. City q f  Detroit, ,183 F'. Sul)p..'.13(), ~.l.t)l), n, 113 (E.I). Mi(:l' l .  

1.qT.q) ! u l ) h o h l i n g  Ill(; D e t r o i t  police p l a n  lb r  l i ref iw(:zl t ia l  promotion of  
b l a c k s  I o  l i e u t e n a n t  i)~)sili()nsl. 

Chalhmg('.s 11) lilinorit.v-sl~iltis-c'i)llsl;h)tlS allii'nlaliv(; :.ictJ()n plans 
hart; l)(.~en addi-ess(:d in a iltlllll)(Jl- of ]o',ver (:(Itll'l (h.'(:isi(ins 
StI])SiS(IU0111 It l  / t ; i kk l ;  a l ld  PilfflJfJ/'. T h e s e  (h;c: ishins havl .  ~ ;i~l'(:(Jt] that  i l l  
a l ) l i r i ) l l r i a l e  Gi l ' i~ t ln ls t { in l : l~s  S t l ch  p l a n s  ~11'(] i l t : r i l l i s s i l i h~  t l l id lJ l "  
alil)ii(:al)h. ~ slalull~s mid Ihe (]()nsliluIi(ilL In a(l(liliili~ Io A.lhmick, 
(I1(1~(! ;1(; S[I [ I lT I )  ;lVl(i IG, kt.v. se.l'~ IDliled ,~;l;tlf, 'S V. Cil 3, Q/'~\ ' l i ; l l l l i ,  (g 14 F.2d 
1322 (Sill Cir. 1.q8(1), rehearing grante(l e;i Imncfl ' ( :me.dial prefi.>renc(.,s 
in (:onsent decre(.' flJr i)(llice hiring): Delrt~i l  Pol ice ()[~'icers Ass'n v. 
Y,'.,m'lg, 608 l;'.2d 1470 (61h Cil'. 197{)1, ~;~,"I. fih.'(I Jail 111, 1.qS0, N(). 7.q- 1080, 
frenmdial i)l'efl~reniJl~ givl.'n 1o hlacks in iJrlmlotions to SI.q'glJalll in 
Doll'oil p(dic(: (l l~])~li ' l l l l l ;nl), [)()()l'f'.,N V, A 'h)s\ l ; t l l l ; t l '~ l ,  d76 1". Suliil. D87 
(%V.L). M o ,  1{179! li'unmdial lirl~l]Jrt:ncl;s i11 hiring for K~lllS~iS Cily l)()lice 
di : i )a l ' l l l l l ' , l l l l ;  PI'I'()t; v . .~;HSI ' ; I I I I fJ I I I f )  ( ' . fJ l I I I IV Civil Service ( ' fHl l l l l i ,~.s i fHt ,  
26 Cal. 3d 257, Ig04 IL2(t 1365, 161 Cal. 141111'. 475 ( l.qSliL f'.f;l'l. (J l ; l l i f ;d  ;IS 
I I I I H ) I , _  U. ,~ l ,  _ _ ,  ~l Enll)l. Pl'a(:. Gtiidu I1717111 __~I31.256. N(i. 
7.q- 1 .q.q(~ (()el. 6, 1 {18(1J; I%.'/;IUIIF/;/I V. Ci l  3" QI 'SI . ' ; t l I I t ; ,  {1~ D/n.2d 48(I, 5.q.~i P.2d 
1 2 5 5  ll{)7,q), ¢:ttt'l,.]'ilf:(t,I;iil. 5, l~.iS(i, N().  7~.i-1()[;1. 

53 .  Sf.'(J IJak¢:v l'. Ci O, ~?/'D~Hr~)il, st.,ult~ 52 mq;v;I. 

10 



Appendix A 

Following is the Equal E m p l o y m e n t  
Oppor tun i ty  Commiss ion ' s  "Guidelines on 

Affirmative Action Appropr ia te  Unde r  
Title VII of the Ckdl Bights Act of 1964, as 

Amended ."  These  guidel ines  are r ep r in t ed  
fi'om the Federal  Register, vol. 44, no. 14 

(January 19, 1979). 

I1 
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Adoption of Interpretative Guidelines 

The  Fqual  E m p l o y n m n l  Opl:JOi' tuni ly Comn i i s s i on  ("I']F, OC", 
" the  Commiss ion" )  enfo,-ces Tille VII of the  Civil Ilig, hls  Acl of 
1964, as a m e n d e d ,  ("Title \q l / '  "1t11; Acl"l, w h i c h  makes ii 
illegal 1o d iscr in l im,  te in enll) lo.vmeni on lhe basis  of rat1;, 
coloc, i'eligion, sex, or  n;llJon;ll ol'JgJn. The  Act requil'l;s the 
Con]mis s ion  to inves t iga te  c o m l ) l a i n l s  and  at l ( ;n ]p t  1o col ' l 'ecl 
v i o l a l i o n s  ii d iscovel 's,  i n l b rn la l ]  3, and  t h r o u g h  conc l l i a l i l )n ,  
Oi', iflll;cessalS,, lh i 'ough COtlPl act ion.  The  Act also ; i t i lhol izes  
i ) r i va le  i n d i v i d t i a l s  I() bl"Jng laws t l i l s  i f  tht;Jl' c o n l p l a i n l s  ill 'l; 
no l  reso lved  1o l lmi l "  s{ i l is l~ic l io i l  o r  w i l h i n  t i l l }  sl;l luhJl.'y l ime  
per iod .  

5Jilce (he (Jl laCl l l l t ; i l l  (11 T i l l e  VII [ i f  (he Civil Righls Aci i i f  
1`¢11-;4, i l i ; i l lV  en l l ) l oy ( ; i ' s ,  l a b o r  i ) l - g a n i z a l i l l n s ,  a n d  o l h e l '  
1312i's(}111 subject  1o the Act have a l l e r l : d  (~.i1111il)vl~ill;l~ll s),slo.ills 
I() J i n p l e n l l ; n l  ( he  i ) t l l ' l )OSeS o f  "1"i111; VII  I)v i n l p r l ) v i n g  
e n l p l o y n l t ; n l  i ) l ) l )Ol-tUl l i t ies 1"o1" i ) l ' l ;v i l } t ls ly ( ;xc ludt ;d  gl"llUl)S. 
Bi;CaLiSe o i  t vha l  Ci)llg{l'uss has ( :ai led Ill1; "( : ( ) l l iph;x a l l d  
p e l ' v a s i v e "  i lal t l l ' l !  o f  s v s l l ; i l l i c  d i s l : l ' i i n i n a l i ( ) i )  a g a i n s l  
mi  nol ' i lJes 111111%v()1111;11 (s(;12 I I.H. Rep. HI)..92-238, .92nd C()llg., 
2 r i d  Sl:ss. 8 (1`¢t72)), 1hese v o l t l l ) l i l l ' V  i:fft) l ' IS ( ) f l en  i l lv( ) lv iJ  
s ignJf icanl  ( 'hang(is in elnl)h13,nlei l l  i ' ldalioi)sl l i l : lS. S()lii(J (11 
l h e s e  ac l J ( l ns  h a v e  t )een  ( : h a l h ; n g ( ; d  t ln (h~ ' r ' l ' i ih~ VI I ,  as 
co ( i l l ( c l i ng  w i i h  shtlt l lOl) ,  lan,gtiag¢; r(;qti i i 'Jng 1hal t~.mllh}y. ,- 
l nen l  do( : is ions ill11 I)t,' Ixis(;d ()n i'{tciJ, ct)l()l', "eligil)n, sex, o f  
na l i on { i l  ol ' ig i l )  consid(;l ' , ' i l iOllS. ; \ ( : ( 'o i 'd ing]v,  1he COl i l l i l iss i ( l l l  
t )e l ieves i l is i i np (n ' l a i l l  Io ann l )un ( ' e  l he  h;gal i )r in(: i l ) les 
w h i c h  gove rn  vo l t lnh l l "  3, a l ] i l " i i ia l ive ac t i on  u l )d l ; r  T i lh ;  VII and  
o l h e l -  (;n) l ) loy, , in t ;n l  d i s c r i n l i n a l J o n  laws ,  s ( ) l h a l  i~el's(}ilS 
s u b ( e e l  Io  l h e  Ac l  h a v e  a t : )p r l ) l ) r i a i l ;  b~tiJtl; lnce. T h e s e  
GLi id l~ l ines cons l i t L I l ( ;  1111:; Co l l l l ] l i s sJo l l 'S  Jnl( ; l ' l ) l ' t .qal i t ln  of  
T i l l e  VII, i la r l l lonJzJ i lg  l he  i leed  I(:) i ; IJ i l l i i )ah; a i l d  i)l'ev(;nl 
d i s c i ' i l n i n a l i o n  and  1o (;o1"1"(;(:I 1111; et]'el:Is [11 p r i o r  d i sc r i n l i n -  
al io l~  w i l h  l h e  i~(;ed 111 i ) l ' ( ) l ( ;c l  { i l l  i l ) d i v i d u a l s  f l ' [ ) l l l  
d i s c r i m i n a t i o n  on  the  basis o f  i'¢.lc(L co lor ,  re l ig ion,  sex, of  
n a l i o n a l  or ig in .  

tte(:ltit;sls t01" gtlJd{illC(~ have t)een re(:t;k,i;d I)v 1tlt; C()111111is- 
s i o n  f i ' o in  p(H 'sons s t l b j ( ; c l  Io  T i l l e  VII  (:Olll~'el'i/JiiDJ ihc'  
i ' e l a l i o n s h i p  I.)elwO, e l l  a f f i r n l a l Jv ( :  a( : lJo l l  an( I  s o - c a l l e d  
"ceverse d i sc l ' i l n i na t i on . "  Thl;re. is i1(} s(Jl)arale c()11uel)l tii ldtJi- 
T i t le  VII of  "l'(;VOl'Se dis l : l ' i l l lJnalJol l . "  DJscl'Jl)lill~tlJon agaJnsl 
;i l l  i n d i v i d u a l s  I)eo~iusf.: i)f i 'act;, (:oh)r, cel ig ion, sl;x, o f  i l ; i lJ()i la] 
o r i g i n  is i l legal  Lll ldel" Tit l ( :  VII. i\,l l:/}Oll;i/d v. Sanl ; t  /;'f; T r a i l  
"l)';tn,spovl;ltio/I (7o., 427 IJ.S. 273 (19761. 

To claHlly )he re la l ionsh i  I) b e h v e e n  affirn)alive acl ion a n d  a 
coun le rva i l i ng  clailn of discr inl inal i l ln ,  a new sccl i lm 1608.1 
of l h e s e  Guidelinl ;s  se ls  lOl"lh lhe  hisloHcal and  leg{sial{v(; 
f o u n d a t i o n  for the C o n m l i s s i o n ' s  i n l e r l ) i ' e l a l i on  o f  T i l le  VII. 
Sec l i on  1608.1111! exp la i i l s  (ha l  Collgl '( ;ss enac l ( ;d  T i i le  VII in 
ol 'cter Io ovel-co111e Ihe (;lfe(:Is o f  i)asl and  pl-eS(;lll emph)y -  
n l e n l  p i ' ac1 i ces  w h i c h  ai 'e I:h:ii'l o f  a I ; l rgei"  i ) a l h ; r n  o f  
[ ' e s i r J c l i o n ,  0 .xc l t is i ( )n ,  d i s ( : r i n H n a l i o n ,  s t ;~ l 'e~a l iO l l  a n d  
i n f e r i o r  l l ' ea ln le l l l  o f  n l i n o r i l i e s  ; ind  tvo ln( ;n  in 111;111y {il'(;{is o f  
l i fe.  Coi lg l 'eSS s o t i g h l  Io  a c c o m p l i s h  (h i s  o l ) j e c i i v e  t)v 
e s l a l ) l i s h i n g a  n a l i o n a l p o l i c y a g a i n s l d i s c r i n l i n a l i o n i n  
elllplO%.,inel11 ;11111 encot l l 'agJ l lg  v t )h l l l la l 'V  af l ] l -n la l ive acliOl1111 
elJmJnale I)aiTiei's 11:1 equa l  ~ ; lnph)yn l l ;n l  Ol~l)orltlnJi3,. II Js lhe  
C o m i l l i s s J o n ' s J i H e l - i } r c ' l a l J o n l h a l a p l ) r ( ) p r i a l e v o l u n l a r  3, 
a f f i r m a l i v e  ac l iO i l ,  oi" af fJ l" inalJv(;  ; . l c l ion  p u i ' s t i a i l l  I i) a l l  
adlllJnJsll'alJve o f  iudic ia l  I'OqLlJi'l;illeill, does nol ('onslilLil(; 
t l l l lawfl_l l  dJs ( : r im ina l ion  ii) v i o l a l i o n  of  (he Acl. 

II is essen i ia l  io  (he efft;c1JviJ i m p h ; n m n l a l J o l l  ii1 T i l l e  VII 
l ha l  lhos l ;  w h o  lake al)pi '(} l} i ' [at(; v o l u i l l a i ' v  afl] l ' i l lalJv(. ~ ac l i o i l  
l ' ( ;ceive ad~;(lt ial(; l } ro lec lJon  agaJnsl t ' la i ins lha l  lh(:;ir effoi ' ls 

c o n s l i l u t e  d i sc r i i n ina t ion .  The tern]  atf i l -nlat ive ac t ion  means 
lhose  ac l ions  a l )p ro l ) r iah ;  Io ove rcome  t im eft'eels o f  pasl o r  
p resc 'n l  l ) r a c l i c e s ,  p o l i c i e s ,  oi" o l he l "  t la r l " ie rs  l o  e q u a l  
e m p l o y m e n t  o p p o r l u l f i l y .  Se( ' l ion 1608.3 o f l h e s e  Gu ide l ines  
i d e n l i f i e s  c i r ( : u m s l a n c e s  in  w h i c h  v o l u n t a r y  a f f i r n l a l i v e  
ac l i on  is i ) ( ; rmiss ib le u n d e r  T i l le  VII. When  su('h c i r cum-  
stances exist, and  a p lan or  l)l"ogran~ oth( ; l 'w ise comp l i es  w i l h  
lhese Guidel ines,  lhe  Con)miss i tu)  w i l l  l i nd  tha i  ihece is no  
rt~'asonat)le cause  to I)elieve tha i  the a f l i i 'mal ive  ;lcli(:i i l p lan or 
l ) r l }gran l  v io la tes  T i t le  VII. See § 1608.111(a). In add i t i on ,  
§16(]8.10(b) p l 'ov ides Ihat wl)e l 'e the i) lan 11[" [)l'(}gi'{im iS Ill 
w i ' i l i ng  and  was ad l )p led  i l l  good  f i i i lh, in o o n f o r n i i l y  w i l h ,  
{( l id in l"el ianco t i pon  lhese  ( ;uJdel i l les, the ConlinJsJol l  w i l l  
p rov id t :  Iht; prole l ; tJ l )n a u l h o r i z e d  t indt; l" sec l ion  713111111) o f  
T i l l o  VII 111 lhe  eml ) loyer ,  la l )or  o rgan i za l i on ,  o r  o lhc ' r  I /erson 
tak ing  1111; ac t ion.  See E/::OCv. ATL<.-'#, 419 F'. SulJ p. 11122, 105:~, 

n. 34 (E.D. Pa. 1,¢1761, ;ll.7"'d, 556 F.2d 167 {3rd Ci1". 11177), cfH'l. 
deriit;(], .118 S.Ct. 3145 (1̀ ¢1781. 

OI) Di;c(Hnllel" 28, 1,977, at 42 FR G482G lht.' Comnfissil:ln 
p u l l l i s h e d  l l rOl:) i )sed " G u J t h d l n e s  Jill Ilel111;dJal and / i } l "  
Af f i  l ' i l la I it,{.' A(; I J() n "  J i/ I hi ;  I;EI)EI/AI. II E(ilSTEII ;i 11 d J nv i  I ed 
COll l l l l ( ;nls f l 'om (he pul) l ic .  Co l l i l l l ( ;n ls  ivi;i-i; rece ived fl '(l l l l 
a lm()s l  5(11) i nd i v i dua l s  and  () l 'ganizal i l ins.  Tht'. i la l 'agl 'a l lhs 
l ) l ; l l iw  st i i l l l l ia l- iZl ;  l l le  illajOl" Jssti(;s i'aJst!d Ii.t, lhiJ COlll l l l(; l l lS 
and  in( I leal( .  ~ (he wa.v i l l  w h i c h  Ihe l ] i la]  Gti idel int~s ;.iddl-i;ss 
Ihe (2(}llC(.q'llS ra ised 1iv lh(; Ci) ln l l l l ;n ls.  

Oi l  I}ect. ' l l lh(w 11, 1978, lh l )  ( ]o i ) l i l iJssi l ) i l  v( i l ( ;d It) at)i:)i'(ivl! 
lh l ;  ( ;u id l : l ines  in f inal 1111"111. Pti l 'Stial l l  li) F.xi)CtllJV(! Ol'd(;i" 
I'q167, Ihe Gtl idl ; IJnes tv(~i'(., lh l ; i )  (IJsll ' i l)t lh;(I Io ;ill Fi!dei'al 
{i~(;i/cJ(>'s to1" 1111;J1" 1"1;vii;p(. ( : (J i l l ( i l l ; i l ls i'(Jcl~it,i;d in lh is  [}l'()c(;ss 
{ir(; also i ' l ; l ] l ;cle(l in lh(; ( l iscussJoil  I)(;h)w. 

I. C h a n g e  o f  G u i d e l i n e s '  Ti l le  

Th(; p r o p o s e d  Guiidelint~'s WCT(~' titled "Pt-oposed Guidel ines  
Oll A f f i r m a t i v e  a n d / o r  ]~ , e l n ed i a l A c l i o n "  a n d  t h e  p h r a s e  
"rl;nl¢;dial a n d / o r  aflh'mative act ion"  was  ut i l ized th roughou t  
lh(~ d o C t l l l l O l l i .  A l lt i l l lbl21' o f  (;onllllOllgs q u e s t i o n e d  Ihc  
difference, if any, b e l w een  remedia l  act ion and  alt]rmalivc' 
act ion.  The lerln "renmdial"  has I1t;1~'n d r o p p e d  because  of the 
poss ible  e r r o n e o u s  impl ica l ion  I]vJl Li violalion i i f lhe law was 
requi red  belore altirlnalive acl ion could  I)t; 1aken. 

I1. T h e  C o m m i s s i o n  Will P r o c e s s  C o m p l a i n t s  A l l eg ing  
D i s c v i m i n a l i o n  e~(gainst Any  ~ g r i e v e d  P e r s o n  

M a n v o f l h e c o m m e n t s i n l e r l } r l ; l e d  l h e  G u i d e l i n e s  as 
indica l ing  a C o m m i s s i o n  posi t ion thal wh i l e s  o1" n)ales are 
e n l i l l e d  Io l e ss  i ) r o l e c l i o n  a g a i n s l  d i s c r i r n i n a l i o n  t h a n  
rninori l ies  or females,  and  thai lhe  C o m m i s s i o n  w o u l d  eilhel" 
igllOl'e colnl)lainls filed I)y whi l e s  or males, i)r p rocess  lhl:in in 
a different m a n n e r  from ihllse filect I) 3, females  and  minor{lies. 
The Conlnl i ss ion  ma in la ins  its posit ion,  a r t icula ted  prior  111 
McDona ld  v. .";an/a tee Trail Tmmsp~lvtal ion Co., 427 U.S. 273 
(1`¢176), thai  discri  ruination 1113 the basis ofz'a('e, (:11101", l"l;ligion, 
sex, or national origin, is i )rohihited uncler Title VI I, regardless  
of the  inctividual or class againsl w h o n l  such  d isc r imina t ion  is 
direr:led. See, e.g., Conlnfissiorl  Decision No. 7:1-31, 7 F'EP 
Cases  1326, 1328, CCll EEOC Decisions, §(5404, (19731. The 
C o m m i s s i o n  will follow 1111; same pi 'otsedures in pro(:essi111 
COml)lairlts f ih:d hy {ill i ndMdua l s ,  regardh;ss  of the(i" fat:e, 
color ,  re l ig ion, sex, (n" na t iona l  or ig in.  

"Fu avoid any amhigui ly  (111 lht;se issues,  language  in the  
i}rl l l)~lsl!d (;tzi£hJlinl;s sugges t ing  II1,:11 c l }n l l ) la i iHs lih.'d t) 3, 
w h i l e s  a n d  m a l e s  w ( ) u l d  In, " d i s m i s s e d "  u n d e r  Ct; l" lain 
ci l ' ( -unislanl : l ;s has been a m t m d e d .  Ih'()l)l)s(;d pa ragraph  V 



slat(``d t h a t  t h u  C o m m i s s i o n  ,.v~)tl ld " i s s u e  a n ( ) l i c e  o f  
d i sm issa l  o1 Ih(~ cl~arL4t~" wh(``n an ~lll] l 'm,'tl ive a l : l i on  l)r(:)~ram 
c o  n t()r  m ~.'d t o t h (:! (; u i (t(~' I i n (~'s' r e (  I tm i r(; m (~' n I s.  T h ( ;  wc~v'd 
"d i svn issa l "  is a l(~'m'n3 o1' art tis(:,'(I t)v th(J C()mvnissi()n in i ts 
i )F()codural  r(~gul;l l iou/s I() i'(]t(~r lc) al l  U(; l (``rminal ions c)lh(~r 
lh~ll l  "l'O,:lsl)n,:l|)lo ( : ; ILIS{L" I'~O(:~lLl~(~ i ls LlSO ~.v;.IS l l l isc(:)l l l l 'u(~d i l l  
I l l i t l lV  c o I n l l l u i l l s ,  f i n a l  soc l i c )ns  I~av(J I)(``(;n am( :n ( l l~d  I)v 
suhs l i l u l i n ,g  lh(: I:.hras[; ";~ dl~' luruninali()n ()1 no r~asoHahh~ 
c;ausu" wh(?,r('~ such  a t iHcl ing is itnslifi(~d I)>, thu fa(:ls o1 IH(; 
c.:l S(``. 

II1. C o n s i d e m - a l i o l ~  ot" H a t e ,  C o l o r ,  I~( ' . l ig ion,  S e x ,  a n d  

N a t i o n a l  O r i g i n  in  E m p I o y m e n l  Dc'c is i (H~s 

SOI11(} ('OIIII]](JlIlLII(:)I'S oI) jec)U(111) th( ;  ( i r a f l  G t l i ( h : l i n ( ! s  
I)(``('.:itlS(; i)t" l h o i r  I)(~'1i1``1 l h ; i l  T i i h ;  V I I  i't:!([I.lirl;$ l h a i  a l l  
i `` l l]p]o.Vll](: l l l  c l t ; ( : is ions I)1; nl~td(.' \ v i l l l ( ) t l l  consid(;r , ' i l i ( )n ( ) I  
I'.:ICIJ, (~O]()l', rl``li~il)il, sl``>;, i ) r  i lal ioi l : . l l  ()l ' i~ill ,  i'o<gar(llt``:-:,s o f  I i l l ;  
i J i rc l i l l lS l , : i i l l : lTs.  T h i s  ( - i ) l l ( - I t l s i O l ]  i.l(ll:!s 111)1 i : ( ) l l i l ) ( l l ' l  w i l h  
Uni l / ;d  ~ la lus ~til)l'(.'ili(.' {:()l i i ' l  clocisi()n$ ii lh``rl)rl,. l i l l  ~ T i lh ;  VII, 
iii)1' w i l h  IIl1~ i'1.'(-(.'111 (t(;(: isiun i l l  I]ls~l.lll.,; f!l" Ibis IJ#lix,~;rsilv +!f 
C; t l ! fov 'n i .v .  #l.lkk(., 9<"; S. (1:1. 2733 ( 19781 (( l isutissl".d inl] 'al. In Ih(.' 
T i th ]  X/ll c:-:lS(;s, lh(`` ~Ul)l'l;illl`` ( : ( )Ul ' l  h~is cal l( ; t l  t i l )() i l  t;liil)h)),('.l 'S 
. . . . . .  l( i slJll'-iJ.',:,:iillill(.' ~ill(I 1() s(Jll'-t~v;.ihi,:ill; lh(;i l" ( ; l i l l ) l ( i ) , l i i ( ; l l l  
l)l ';l(;li( ' l;s :.i11(t I() i!i l(l l;~iv()r 11:) i ; l in l inahJ, sl l  f;ir ;is i)()ssil)h!, lhlJ 
last t,lJsli~l``s i)1 a n  Ull l()rlUll .: i l l . ,  .:ili(I i~ l l l ) i l i i l l i ( i t is  ]):.i~l; in Ih is  
i-i)l l l l l l 'V'.g hisl()l 'V.' " AIh~:nl;Irh: P;IPq;r (7"(J. v. 1\'1()1)HI4 ,12 .) Ij.~. 
4[)5, '1 IS (l!t75). S(``(~' ;dsl),  (;rig,gs v. I),k~: I'o~v~;r C~., 401 [J.S. :124 
(l!)711. 

'l 'ilLls, 1111.' Stll)l'(~.ili(: C()i l r l  i'l)('()gllizl``s Ih,:lt l)(;l 'S()llS stll) i(;(:l  
I{) "l~ith. ' Xill w i l l  (:()ll~i(l(,~l • I'il(Jl``, Sl``X ~ill(t i i ; i l i l ) l l ; i l  ()l ' i~ill  iil IIl(]ii" 
: l l /~ i lv .~os :.ill(t i ` `va lU~l l i ( l l lS .  I l l  : . i ( I t l i l i ( ) l l ,  1111; C( ) t i i ' l  l l~is 
t ` ` l l l l )hasiz( .ct  ih l ;  (;()11('(``111 i ) t 'c:clnci l ia l i ( ) i l  a l l ( I  voh l l l ) ; l l 'V . : i c l i ( ) l l  
ra lh lJ r  I I l , : i i / l i~ igathH~ ~ls ihl~ i ) r i i l i a l )  , ill(,'l h ( )d  (lit;l l l~Jl-i ' , i l lg'l ' i i l(; 
VII. $1!~.' OI;Ci(]( ; l lUI]  [.!/7: IIl,~;lll';lllUq; (.'(j. (!I" 01](I"1)1"II/;I V. I::1~:0(', 
=I:.12 U.S. :1.55 ( 1{)771. V o l u n l a r v  a c l i ( ) l l  l lo(: l . 'ss:. l l - i lv im l ) l i~ .s  
la l i i t i (h ;  Ic) lli;tkt`` ~i i't!,:i..-;()ll;.il)ll; i u ( l ~ ( ; in t ;n l  ~ls Io %vh(;l hi;l'.:i(-li(Jll 
sh() l lh. l  I)(`` l~ikiJli all(11111., ll:.ilLll'O ()f  sul. 'h :.icli()n, 

t \ l  II1(,' s[1111o Ill/l(``, i h u  C o l i i i n i s s i o l l  i - o c o g n i z u s  II1;i i  
coilsid(``r , : i l i ( ) l l$ Oll':.lC(``, ('1)1()1', r ( ; l igi ( )n,  s(Jx, :.illfl ll;.lli()il~il oi ' i~ i i l  
al 'O n o l  t ) ( ] i ' l l l i $~ i l ) l ( .  ' in  ( ) lht . ' i '  (7Olll(``.x:Is. I : ( ) r  t).~;.ilill)l(J, i l l  
A,It;I])f)ll;ll(t v. S;l/ l l ; I  I;'(7 "]'l';lll T#';ll],~l)(.Irl;lld()ll Cq)... 427 U.S. 27:/ 
(1976), II'H`` E:l)t lr l hl~'lU Iha l  lh l ;  ;m l i -d iscr i l ldn~Hi ( ) l l  i)rin,_:iph; c~l" 
T i lh ;  \ i l l  i"~uh:l t . ,  im,i)kl,'cl hv whih`` (:l lq)h),yuos ~ls ~,.,1~11 as 
m i n u r i l y  ~'ml)h)yeus. N(~ ( l l l ( ;s l i ()n u l  a t th 'mal ive  ac t i on  was  
im,()lv(J(l. "1'111.' (]()Ul'l h(d(I Ihal  (lisl)aral(~ l l ' l~il l l l(``l l l  vi()lah``d 
"l'iih~ VII, I)111 DiJ(.'l"ili(:;.illy sl,:ill.'(l Ih,'il i is i I( . '(; isioll d i d  111)I 
~i(l(ll'l.'ss ~iliV is$1nl``s r l! l~i l i l i~ li) ,:illil 'iilaliv(J ~i(]lil}ll I)l '()~l':.ll i lS. 
l \ ' l ( ' l . ) fJl l ; l l f l ,  ,'.;llt)l';I, ~11 2,~11, II ,  ~, I;'1)1" 111(.' I'I'.~IS()IIS Sl.'l l ( ) l ' lh ill 
§ 1t11)/4.1, lhtJ ( ] l ) l i l l i l issi( ) i /C() l isi ( l l ; l ' . ' : ,  I h,:il IH(JstJ (;lli(ll``liilt. '~ ,:ii'l.' 
(``(insisl(. ' iil w i t h  lh(.' sl,:il l l l(!, lh ( :  ( ] : ( ) i /~i ' l !ssi() l lal  i r l l ( ;n l  I ) ( !h i l l t l  
it, : i l l(I lh l :  d~;(:isi(~ns ()f lh(~ ~u l ) r t : ; l i i l !  (]]()LII'I. 

IX/. ' l 'w( )  l~it ' t '¢;ri ;nt  , I L n s t i l ~ c a t i ( ) n s  o1  X g ) h n n t a l  T / A ( : t i ( ) n :  

T h ( :  I l l ; l a t i o n s h i  I) II(:lw(;i~'n T i l h ;  VII a n d  I;L'~(:culiv(; 

( ) rch~r  No.  1124(.;, ~ns Awmnch~cl  

A i'lLirlll)(;t' ( ) f  CC)II I I I I (]t I I;-;  iH(l i(:~ll l ]( I  LIII(~;I]I'I;.lilII,V ;.IS I() lh l ;  

I'l~ll]l't]ll(:(]~ I ( ) T i l h ;  VII ;m(I lh~ l'(]l(!l'(]llC(]S t() thai l ' :x~cHlivl :  
()rd(~r.  "l'h~+s~: (:()ltllll(;llt~11()l'S al) l) ;H'~H+lly tn l id i ; r s l ( ) ( ) c l  lh~; 
( ; t l i [h~ ' l in( . ' s  1i) IHl~+tH t h a t  a l t i r m a t i v ( +  a i : l i ( ) n  r i ' ( IH i r t !d  I)\, 
I!:x(:[:Htiv(; (:)rU~t'~\(>. I 12,1(;, ;is am~;Hd~:d,  ~tt~(I i t s  iuHt)h:iHt;Hlin ~ 
l '(!gHlati()vls wc)Nhl I)l~' lawf l l l  NHdUr "l' ith: VII ~,Uv wh(!l '(; lh~,] 

aCl ioH is II~:C~;SSaL'y l m d ( ; r  "l'ilh~ X;ll. ' l 'hl; ~Ir t l [ ' IHr l ;  i)f Ih~; 

Gui(h. ' l in l 's has bo(.'n changc;d h) clari[ '¢ th(`` C o m n f i s s i o n ' s  
or ig iHa l  int(~'rpr(~'tation t h a t  ~.lcliOll t [ ikon  pl.ll'Stl[llll 10, ,:ln(t ill 
c o n t ( ) r m i t y  w i t h  lh(~' I!Lxecutiv(; O r d e r ,  ~ss a m e n d e . d ,  a n d  i ts  
imlJh ; in(~ 'n l i l lg  u ' c 'gu la t ions ,  d o n s  no t  violal(J  Titl(~' VII. 

Th(~' l eg i s l a l iv ( ;  Ifislc)m, o1' 1he  I~qua] [!hnph)>,n~(;nt OFq : )o f  
t u n i t y  Act  o f  1.972 s h c ) w s  ) h a t  C o n g r e s s  rel)Git(~'(lly reiect(~'d 
l i i ] ] i l a t i ons  (:)tl a lJ ] rma l ive  ~tgl[()ll I.II]{i(~l" th(; I':XCeLHiV(~' Order ,  
i n c l u d i n g  Ih l ;  gc)als a n d  l i m o l a b l ~ s  a p p r o a c h  l h a l  h a d  
t )ccoN~c I)v t h a i  tim(~' a c ( ; n l r a l  IL>alur(`` o l t h u  i n ] l~ l en l en l~ t l i oH  
( ) l t h e  Ord i ; r .  . . . . . .  S(,(, (, ~.,,, ] 18 C o n g .  H(``('. 1385-138(-; (1972) ( r ( , 'ma rk s  
o lS( ; l l .  Sa,,;t)o); 118 Con~, .  H(;c. 1664-1(;(~5 (1{)72) (t'(~'n'nl~tt'ks ()l'S(``n. 
J a v i l s ) ;  118  ( : o n e , .  H(~'c. 167(;(1{) '72) ( r o j ( ; ( : l iH~  a m ( : ; n d n ' H ~ ' n l  
o l l~ ' red  I)v Sen,,-;. A l l o n  a n d  I!:FViH t h a l  w o u l d  I'~l',,l`` I ) roh i l ) i tu ( t  
r(~(itdrcm(``nts l i ) r  (;(]]'l;.lin tS, pi ;s o l i lMr l l l i l l Jv ( ;  ac t ion ,  i n c l u d i n g  
lho  g(i;als a p p r o a c h ,  und ( : r  the  I~xi;cLHivo Order) ;  I hg Cong.  
I](~'(:. 4918 (1972) "(~jo(:ling am~mdmi ;n l  o l t ] ; red t)>, Son. t!h'viH 
tha i  wc)u ld  hav~:; ap iH ied  so(;l i(In 7()3 (i) ()1" Tilh~ t i l l  tc) Ihe  

'l'h(~' C o m m i s s i o n  c()n(;ILIdi``s Iha l  C()ngrt``ss inti``nclt~'cl 1o 
I:)l;rmit lhl~' (:()l]tillll;.lli()ll ()f tlH; li:xe(:t]liv~' O r d i ; r  t ) r ( )gi 'a tn  
w h i c h  r(~'quir(~'(t alll  rmal iv(~ a c t i o n  I).y g ( )vernnl (~ iH c()llll '~.lc|or~. 
Thu  I:::ungruss whi(:l'~ a('t(!d to) a lh )w  tho l]:x(;l:LHiVe Or(:h::r 
]Jl ' l)~l '~ll l l  I ( )  C O I l l i l i L I ( ]  ~'~'()UlI(I I][)I, in  II](~' N[II] I(~ i'l](;;igLil'(~, 
inval idah~ il Lin(l(!r Tilh`` VII. Th(, ~ s la l lHo  sh[ )u l ( l  t)~; (:()l'nSll'Ut~d 
Io avo id  such  a ccH~lra(l ich)ls, conc lus iuH.  USl)(;cial ly wh(``r~' 
Nl.luh ;.l C() l ICI[ INi() l /  v,.'()ll l(l t l l l (J(! l ' l i l i l 'HJ lh(:! ( ;x l ) r (~sHcd 

IuHi l i ( }s h} min()r i l i~;s ml(J W{)m~n wh( )  had  iH lhu  past I)(;~,'n 
d(``ni(``(l ,'-;u(;l~ ()l)p()rtuniti{``s. 

In~ lh( ;  Ig(l(nal I",[ l l l :)h:),ymi;nl O l ) l : )Or l tnx l i l y  Ac I  o f  I,',1"72, 
C()ng] ' ( ;ss r { ; c ( ) gH i ze ( l  Ih~: COl l l l ' ; iCIOl"S r i g h l  I() r(Jl), o n  
alt i l 'm~lt iv(; a c l i o l l  p lans  tha i  had I)ecn ~q)l)rC~,.,~:d u n d e r  Ihe  
l : x t ; cu l i vo  Order .  S(``(; s(;cl iOll  718 ()t °l'ilh`` VII. l . ' tH' lh(;rmoru, 
C()ngrl ;ss iH s(;(:li(}n 715 (``st~d)lishi~'d lluo, I!:(ILnal lgmlJh_)yment 
O p i ) o r l u n i t y  C ( ) o r ( t i n a t i n g  C o u n c i l  ( ( ' O m l ) O S c d  o t  t h e  
S( ;c r ( ; l a rv  o t  Lahc)r,  t h e  C h a i r  o f  lh(;  I~I':,OC, t h e  A l l o r n e y  
( ;cnera l ,  th(; C h a i r  oF the  U.S. Civi l  Ser',,i('e C o m m i s s i o n .  the  
C h a i r  o t  lh¢, U.S. C o m m i s s i o n  on  C i v i l  lT igh ls ,  o r  l h e i r  
rt~sl:~e(;tive dch :ga tes ) " t ( )  m i n i m i z e  c l lb r t ,  p romot l+  e f f ic iency,  
a n d  e l i m i n a l e  ( ' on t ] iC l r  c ( ) m l ) e l i t i o n ,  d u l ) l i c a l i o n  a n d  
inconsis l ( ;n( : ) ,  a m o n g  " "  I)rancht``s ot lh(+ Federa l  {;oV(]l'll111Ulll 
r ( :Sl)onsihle fi:)r 111(,' i l l l l)h,qli(;l l l,: l l iC)ll ;.111(1 (~1111:)1"c(~'111o111 o l c q u a l  
() l) l)Ot' I tmi I), h:gJslali()n, o rders ,  aH(t t:)ol icies." 42 U.S.C. 20001~'- 
14. T h i s  c ( ) ( H ' d i n a t i t m  r C S l ) o n s i h i l i l y  n o w  l ' t ts ls in  lht`` 
C( )mmiss i ( ) l ]  t)v virtLl(; ()1"5 U.S.(]. 901 (;I so{I...:IS al) l) l i iJ(I I)y 
t 'h~l)rganizal i ( in Plan N(). I (1{17,g). wh i ( ' h  was  iml:)l(~'mi;nh:(I I)y 
I!:x(;ctlt ix,(! (])rch~'r 12()(-;7 (4:~; F'I'I 2.~,!i(;7, .hHy :l(), I !)7,g). hi  (:)r(li~'Y Io 
achi~v~; th~ cH)i~cli','~'s l l l 'sl, '( ' l i() l l  715 a n d  I!:x(~c:lllivu (:)r(h~r N(). 
12067, Ih(; C :ommiss io~  cuncl~d~;s I l la l  il m t n s l  ri.'(]()giHz(.'. 
c ( ) t lqJ l i+mcu w i t h  th[;  r(;Cltnircm('+nts o1" I:'>;(+;(Julivu On'do'r N~). 
I 1"-'4(~, a s  atH(~nd(]tt ,  a n d  i ts  iml)h~'un(~'ntiHg r b ' g u l a l i c ) n s  a s  a 
¢hd~+ns(~' h) a chal'g(~' t h a i  lht+ +lttirnlatix'(.' aclic)t l  cc)lnl:>lian(;(; 
i:)u'c)gu'am is disc;r imiHatt)uS, .  "l'h(~' C o m m i s s i t ) t l  ( : < ) n c l u d e s  t h a t  
a d  h(~ ' r ( :nc( ;  t{) a n  a lT i rma l iv (~ '  a ( : l i ( )n  c : ( )ml ) l i a  H('(~' p r o g r a m  
al)l~r()v(;(I h y  a n  al:)l)rC)l)ri;Ih~ off ic ia l  (:)f th(~' IL)(~'l)artm{``lH o f  
I.,al}()r ()r i l s  ~ltH hu r i z (~d  agi!H(;i(;s is lawl'~nl IHId('.r 'l ' it](! VII. T h i s  
inh:Yl)r[ , la t i ( )H Ih lns  iHsun'(~s t h a i  g o v ( ~ r n m o H t  (:()l}ll';l(:l()rs wil l  
iH)t I)(J su I ) i ( ; ( ' l  to  i H c ( ) n s i s l ( ; n l  s t a n ( l a ] ' c l s  I)V t h u  I::(Iual 
I.,:m i)h).yHli:vlt  ( : ) l ) l ) ( ) r t l lu~i ty  ( : ( ~ m n H s s i o n  a n l d  lh(~' (:]ll'ic~; o1 
F'(]dural (](:)l]Ir:lCt (::()HH)lian~:[~ l>r( )grams.  

T h H s ,  Ih(; ( : ( )mmiss i~ )H  rl;(:i~gni?:(~s t h a t  al}irmativ(~' a(:ti~)H t)y 
~()vl!U'llllll'.lll (:()lltr~ll;t(ws ill ,iv I)(; I~twlHI t l l l (h] r  Till(`` t i l l  l'()r 
(]i lh(:r  c)t' I~.v() cli.'.;liil(:l r i :as (~ns :  t~l! Stl( :h (Hl'c)rts ( ;HHsl i IHh]  
r(~'asollahh:! ~l(:til)l'~ Ic) iml)h;uH(ml th(~ lug is la t iv~ i)Hrl)()s(~'s Hf 
"l'ilh~ t i l l ,  ~l" (h) I l l(; ;L(;li()ll Was lakiJl l  i )Hrsln;ml lu. ;HI(I in 
( ;onl ' ( ) rmi lv  w i t h  I':X~',(:LHivu (:)l'd~r NO. 112,1(;, as am~'HU~:d, a n d  
i ts  iH+ l )h ]n IHJn l i ng  r i ;g tn l ; l t i~HIs .  Tht ;  ( ; t t ic l ( . ' l i t l l , 's  h a y ( :  h u l ; t l  
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rev ised  Io ref lec l  these t w o  i n d e p e n d e n t  j ( i s l i f i ca l ions  for 
a f i ] r ina lJve ag l i on  unc ler  T i i le  V'II. A se l )ara le  § 1611&5 governs  
a f f i r i l l a l J v e  a c l J o n  t i n d e r  F].xeculJve O r d e r  N o .  112415 ,  as 
a m e n c l e c l .  

The  lh ree  siep aisa ly l ica l  i ) rocess requ i red  u n d e r §  1611&4, 
w h e n  aclJon is be ing  j us l i l ] ed  Lu lder  T i l l e  VII, is not  ne( 'essal),  
u n d e r §  160&5, w h e n  ac t i on  is be ing  jus l i f ied  as t inder takei~ 
]sLii'sLlalsl Io a l l  a l ) p r o v e d  t ) rogran l  u n d e r  Exect i lJve O1'11t71" No. 
11246 ,  a s  t l l l l e l l d e d .  T h e  t'JJ'CLII11SltlIlCeS Jn w h i c h  s u c h  
a l ] ] r ina lJvc a c l i o n  Js reqLIJrcd u n d e r  i he  ExeculJve Orde r  and 
ti~e ll~llLIPe [5t" Stlch af l i r l ] la lJve ac l i o l l  i l l 'e es la t ) l ished hy the 
l }e l )a r l l l ] ( !n l  o f  Lat lor.  

V .  Appropriale Sleps lot Taking V o l u n l a l  5 ,  Action 

A n u n l b e r  o f c o n l l n e n l s  s t igges led  tha i  l he  Gu ide l i nes  d id  
e e l  c l ea r l y  de f i ne  lhe  slel)s the Conm~iss ion  bel ieves are 
a l ) p ro l ) r i a t e  in fak ing  vo ]un la i~ ,  a f f i rn la l i ve  ac l ion .  A n e w  
§ 1608.4 has been  a d d e d  Io e x p l a i n  the l h ree  sle I) process 
ap l ) ] i cab le  Io ac l i on  jusl i f iec l  u n d e r  T i l le  VII: reasonab le  sell" 
a n a l y s i s ,  r e a s o n a l ) h ;  basJs fo r  c o n c h i d J n g  l h a l  ac l Jon  is 
alspro])rJale,  and  reasonab le  aclJon Io colTecl  l ha l  sJlualiols. 
T h e  p r o c e s s  set f o r l h  in  § 16[18.4 s h o u l d  be u l i l i z e d  l o  
c le le r l n ine  w h e l h e r  lhe  c i r c u m s l a n c e s  sel for th  in § 1608.3 are 
p resen l .  Sect ion 1608.3 covers ac l i on  l ) u r suan l  to FLxeculive 
Orcler No. 11246, as a m e n d e d .  

VI .  l ] e a s o n a l ) ] e  S e l f  A n a l y M s  

S o n l e  c l ) i n i n e n l a l o r s  reques ted  lL l r lher  e l aho ra l i on  i)n the 
inean i lsg  o f  the le( 'nl "selfanaix,sJs." Secl i t)n 16(l&4(a) has l ieen 
a i n e n d e d  lo  make  il c lear  l ha l  l he re  is 15o s ingle nlandal()l.~, , 
rnelhlJct o f  c o n d L i c l i n g  Ihe sel f  analys is ,  and  1o re fer  h) the 
in ( ; lhodoh) l~y  used l iv  ~ox ,ernn len l  o ( )n l rac lo rs  t i n d e r  Revised 
Orcler  4 as a m o d e l  w h i c h  en l l )h )yers  ant i  o l he rs  i l l t (y rise in 
c o n d u c l i n g  a se l l  anal  vsis. \ .Vhalever i n e l h o d  is used, ihe  
t s rJ ina ry  o b j e c t i v e  l l lL Is l  be Io  d l J l e r n s i n e  w h e t h e r  lhc. 
e m p i o y n l e n l  pra(Jli(Jes o]sel'nle ~lS t)arrJers 11) equa l  einl.)h)v- 
Illel51 Ol)l)Orlu n i ly .  

So(15(} C O l l ] l n e l l l { l l l } ] ' s  suggest['d that the Gt( idc l ines  II1~1V be 
SL(I)je('I tl) abuse Llnless the sel f  ana lys is  is r e q u i r e d  h) I)(] in 
w('Jl ing. The  { : o n ] m i s s i o n  I)e] ieves lha l  ihe  p ( ' o l e c l i o l ]  f ree]  
T i t l e  t i l l  l J a b i l i l v  w h i c h  i n a v  I)e a v a i l a b l e  t ( n d e r  s e c l i o n  
71{5115)11) sho t ( ld  o n l y  t)e r e c o g n i z e d  w h e r e  1he a f f i rn la l i vc  
a c l i o n  p lan  o r  I ) r l )gra in has I)een carelt i l I .v and  consc ious l y  
ctevelopecl.  A c c o r d i n g l y ,  the sec t ion  7 1311))(1) defense w i l l  I)t; 
r e c o g n i z e d  bv the COlllnlJssJon eel) ,  w h e r e  I i l l ;  analys is  and 
1he a l ] ] r lna lJve aclJoi5 p lan  i;)1' l ) l ' l )~rain {il'e in writ in<~ and  ~11"t'. 
a d o p t e d  in good  fai ih,  in c lm l~ ) rm i l v  wJlh, and  in rc>liance 
t i lson lhese GLi idel ines. See §§ 1608.41d) and 16(18.10. 

t-loxvlJver, a resl)onchL;nl w h o  has t l n d e r i a k e n  lhe  a(lalysJs, 
se l f -eva lua l ion ,  and  c levelol )mCiH o f  an afl] i-nlalJve aclJon p lan 
o f  1he l y p e  desc r i bed  in the Gu ide l ines ,  IJul has no l  redu l ;ed  
the  ana lys i s  and  p lan  io  \ v r i l i ng ,  i l laV assel' l ihese t]lClS ;is a 
de fense  Io a cha rge  o f  dJscr in lJnalJon. The  ana lys is  and p lan 
iseed ee l  be in w i ' i l i n g  becl i t lse Ihe Ci) i l l ln issJon does i l o l  

~e n era I ]v re q LI J('l; I h a I e 111 p[ eve  r (t e fel IS e s I )e b~i $(7 d o 11 w r i  I i e n 
doCLll l ]elsIs. However ,  emph;)yers {11"17 ellCOtll '{ lgl!d 1o have 
w rJ l l en  d o c u n l c n l a l i o i 5  s ince such wrJ l len  ev idence  w o u l d  
i11ake i i eas ier  1o es lab l i sh  l ha l  ai5 ana lvs is  was condu ( - l ed  and 
lha l  a p lan o r  15rograin exisls. See § 16(18.41d)('J). 

I11 I 'esponse I() co111111elllS w h i c h  CXlJressed [;(])1111t;1'11 that 
a d o l ) i i o n  o f  a 15hie o r  [sr(l~rai11 m i g h l  coisslJ l t l le iii1 ad i ldSs ion  
o f  d J s c r i i n i n a l i o n ,  § 1 6 1 } 8 . 4 ( d ) ( 1 ) m a k e s  ii c l e a r  l h a i  it is n o l  

15ecess i l l~ ,  ] 1o s l a l e  in  w r i t i n g  I h e  c o n c l u s i o n  t h a t  ci T i t l e  V I I  

v i o l a t i c ,  n e x J s l s .  

\ q l .  T h e  G u i d e l i n e s  130 Not  A p p r o v e  I n a d e q u a t e  
B e m e d i e s  

A ntl l l l i )el"  o f  co(11111eill{(lot's xve(-e COl]COl'lied lhat  vJo]{(lOl'$ 
o f  lhe  Act cou ld  t(se the Guictel incs and lhe  sect ion 713(hi(l) 
defense Io sh ie ld  lhemse lvcs  t:roin l i ab i l i t y  for the u n d e r l y i n g  
d i s c r i  m i n a t i o n i n a d e q  u a 1 c l y  a d cl re s s e d b y  a n a ffi r i l l  a I J v e  

a c l i o n  p l a n  (}i" t ) r ( )gi-anl .  T h e  G u i d e l i n e s  (h) nt) l  l e n d  
l i le inse lves Io Ibis Jn ler lsre la l io i l .  

The  p r o p o s e d  Gu ide l i nes  s ta led  in pa rag ra i i h  VII l l la l  lhe 
G u i d e l i n e s w e r e  e e l  i n l e n d e d  1o p r o v i d e  s l a i sda i ' d s  fo r  
d e l e r n l i n i n g  w h e l h e r  voiL lnta l ) ,  ac t ion  had l ] l l l y  r e l ned ied  
d i s c r im ina t i on .  "File analys is  and  p lan c o n l e m p l a l e d  by Ihese 
Gu ide l ines  w i l l  i io i  es tab l ish w h e t h e r  d i s c r i m i n a l i o n  exisiect 
belcJre the p lan was  adop ted ,  l . 'u r lhermore,  the i ) lan CallnOl 
d e l e r i n i n e  w h e l h e r  c l i s m r i m i n a l i o n  i n i g h l  l a k e  p l a c e  
SLibsequenl h) its a d o p t i o n .  In add i t i on ,  lhe  iuc lgmen l  as 1o 
w h e l h e r  a f f i r n l a t i v e  a m l i o n  is s u f f i c i e n t  I15 e l i m i n a l e  
cl iscrind na l i on  is a comp]e×  one  w h i c h  111aV lake i n l o  acc(Ju FH 
c i r ( JL i l ns lances  l h a l  111;1\, 11ol have  J)een i n c J t l d e d  in t he  
anal  vsis w h i c h  Lindcr l ies the a f l ] rn la l i ve  aulJ()n l i lan.  F i ) r  
these reasl)liS lhe  ex ish ;nce of  lhe i)hin can(l() l  p rov i de  the 
basis for d c i e r n l i n i n g  w h e l h e r  d i s c r i m i n a i i o n  exis led,  o r  
w h c l h ( ; r  lhe  p lan i tsel f  p rov i ded  an adeqLia le re l l i edv  ti)r st(c]l 
d i s c r i ndna l i on .  Theret i ) re ,  ihe  GL(idel ines s la lc  l ha l  l h l ' v  ct() 
not  app l y  to a dele('(15JnalJo(1 o f l h e  a d e q u a c y  ()fan a fl]l ' inallv(J 
ac l i on  p lan Io e l i l n i na le  d i sc rhn ina lh )n  agains l  [)revh5usiy 
exc l uded  gi 'ou i)s. Fur l  her lnore ,  lhe sec l ion 71311))(1) detbnse is 
nl) l  invcik,ed in a d e l e r n l J n a l i o n  of  lhe  ade( tuacy  o f  such a 
p lan OF progran l .  Sec l ion 16()8.1 I (a ) is  i l s lended to make il 
c lear  lha l  e ln l ) loyers ,  ]a l )or or~anizalJl)lSS, o r  o l h e r  t)ersollS 
w h o  lake a l l ] r l na l i ve  ac t i on  n lav  st i l l  t)e I iat)le ( lncler Tilh7 VII i f  
the plan or  15r()granl does no l  cideqLlalely ree led) ,  i l legal 
clJscrhnhsalion. 

V I I I .  N o  A d m i s s i o n  o f  D i s c r i m i n a i i o n  R ( ; q u i r e d  

A n o l h e r ~ r o t ( I )  o f c o m l n e n l s  s l a l e d  l h a l ,  b e c a u s e  lhl. '  
G u i d e l i n e s  do  n o l  r e q u i r e  a15 ad ln issJo(1 o r  l i n c l i n g  o f  
dJsc rJ l n i na l Jon ,  i h e  ColnnlJsSJcin n l a y  l h e r e b y  a l ) lS rove  
a l l ] rn la l i ve  ac l i on  w h i c h  m i g h i  eons l i lL ( le  tlnlaxvl:t(I dJscrJinJ- 
na l i on  l ) roh i t ) i l ed  I)v T i l le  VI I. This  i nh ; r l ) r e l a l i on  is Jncorrecl .  

The p ro l )osed  Gu ide l i nes  s la ted in paragra l )h  II tha i  lhe  
lawl t ( Iness o fa t ] ] r i na l i ve  ac.lJoil xvas i101 "cte lsendenl  t (pon (111 
admiss ion ,  o r  a f ind ing,  o r  evic lence sul iJcienl  Io i )rove '' lha l  
l he  person tak i l )g such ac t i on  had ac l ua l l v  v io la led  T i t le  VII. 
A f le r  carelLil analys is  anct eons ide ra l i on ,  lhe  Commissh )n  is o f  
IJle o p i n i o n  lha l  lhe  s ta le inen l ,  as a m e n d e d ,  ap l )ear ing  in 
§ 1 608.411)L r e p l ' e S e l l l S  a l l  a p p r o l s r h i l e  Jlsler l5( 'elalJo(1 o f  
I :ederal h lw  and  po l i cy  for the ret(SOllS sol fo r ih  in § 161/& l(c). 

These Gu ide l i nes  p(-ovJde a Stl l ] ](; ienl basis I() de le rn l i n ( ;  
w h e l h e r  at]]('m((lix, e ac t i on  is a ls i ) ropr ia le .  Pc('SOlSS sul) ject I() 
l he  Acl shoulc l  nol ,  t)y l ak ing  reasonal )h j  atth'nlativ(', a(: l ion, t)e 
exposed  I0 I ia l ) i l i l v  t lnde(" the 'd(Jls, AcI the), are seckJllg 11) 
i n l l ) l emen l .  S in i i lar ly ,  Ihe l aw  shou ld  i1()I l~lrce lhe  i ; n i l i l o ye r  
(Jr o l h e r  pcrs l in  1o spi7ct i lale w h e l h e r  al5 argt(alsie detense h5 ~1 
TJlie VII charge w o u l d  be recogn i zed  by a Ciitll ' l t)(Jl(Jl'e lak ing  
a l t l r i na l i ve  ac l ion.  Secl ion 160&-,l(b) inakes il c lear  thai  lh is  
('easonat)h~' basis exis ls  w i l h o u l  ('t7~ard 1o ar~t ia l i le  delenst!s Io 
a T i i le  VII acli(Jl/. 

IX. T h e  S c o p e  o f  A p p r o l ) r i a l e  V o h l n i a l ) ,  A c l i o n  

S e x,e i" a [ C O 111 Ill e n I s r a J s e d q t117 s I J o i1 s c o 11 C C I" n J n g I h e 

apl ) i 'o l ) r ia le  scope o f  x ,o l t ln la rv  a f l i rma l i ve  ac l io l l  i n l e n d e d  
I J), the Guide l ines.  So111t7 perce ive lhe (_]O(llnlission's use o f i h e  
w o r d s  " ra l ios  and  o l h e r  n t ( incr ica l  remed ies "  in i ) roposed  
Paragral)h IV, in addJ l ion  Io lhe  w o r d s  "gl la is and  l i (ne la l l les" ,  



as JndJca lJn~ I ha l  l h e  ( : t ) i n n f i s s i o n  w a s  e n d t l r s i n ~  " a t l s o h l l e  
(l l_lOlas" o r  " f i x e d  ( l u o l a s "  \ v J l h o t i l  i'(;~Jai'd Io q t l a l J l ] t ' a l i o n s  oi" 
lh(3 cJl 'Ct l l l lSl ; . i l l t ' t }s in w h i c h  I h u v  w e r e  tls/;l:l. T h e  \Vt>l'ds 
"i ';. l lJos a i l d  (Hhoi"  i l u i l l f ; r Jca l  l ' tJ l l l t ; ( l i t ;s" hay\ ;  I)o(; l l  o m i l l { ; d  
iT"\)in Iht;st !  Gui(h31Jn~.~s in t ) l ' der  111 avoJd  ai111)J~tli ly a l l d  Ii) 
i l iaktJ i l  ch;ai" t ha t  ;.ill), i i t l l l l~ r ic ; . i l  o l ) i e c l i v e  is s u h j e c l  11:) f i le  
a v a i l a l ) i l i l y  o f s u f f i c i e n l  a p l ) l i { : a n l s  w h o  DI'{3 ( l u a l i f i { ; d  h y  
pr ( ipe l ' ,  v a l i d ; i i i x t  s l a n d a i ' d s .  

AITJ i - i l la lJv t !  ,-\1-1Jl111 t ] l l d l ; r  l t l e s o  ( ; t ] i d t ; l i i / i ; s  l l l t i s l  l i e  
rt~'asl.)n;.il)l(J a l / ( l  i l i t i s l  t11; i 'eki l{~(I  Io  lh{ !  i ) i ' { ih le . i l /s  (lJst:lt)st~l:l I ly  
111{; se l f -anah,s is .  A i l e w  § I li0S.4(c) has  b e e n  a d d e d  1o m a k e  
this chJai'. ,~\l ' l ] l ' i l i ; i l ivt; ;. i( ' lJlln t l i ld t ! l "  lhl~sl; G t i id l ; I J l l l ; s  l i i ; . iv 
i l l{ :hl~hJ i l l l l~'rJl l l  gl)~ils i)i" la ter ; Is .  Such  i i~ le l ' im ~{ la ls  t)F l; i i '~{Jls 
1"111" I ) i ' t ! v i l l t l s h  , t ; x c l t i d l ; l : l  <~i'oti 11.'4 nla>, hi'. h i g h l ; i '  l h a l l  l h l ;  
II{;i't:t,HIl;.i~lJ o f  l heJ r  a\,;. i i lahJlJly i l l  Ih l ;  \Vol 'k lo l 'Ct ;  s(i l h a l  I I I i ;  
Ii}1/g l l ; r i i l  ~o;.il ni l . iv I)t,' i i / t l l  in  ;1 i ' tJ ; iso l l ; ihh,  ~ l l{:!l ' i t ld o t l J i l l l ; .  In  
i)rd{,q- 11t ~lCIl it jvt; s t i ch  h lD ; l ' i l l l  ~ l l ; i l s  i)1" I; i l '~t;Is, an IHi / l /hJvui"  
III;.IV { : l ) l IM(h; i"  I 'aCc, sl!x, ; i l l ( I / { l i '  l l ; l lJo l l ; i l  o r i g i n  in  l i l ; . ikJl l~ 
slJh,'{-l i{ ins l r o l i l  a l i i t l l i ~  {it lalJlit.,(t o1" ( i t la l i l i ; . i l )h ;  a l . l l ) l i t : an ls .  
( : l ) t l l ' lS h;.ivl! iti '{:h;rl~ll ; l l : l i l : l l lS o l t h i s  k i n d  in  l i t i g a t e d  c;.isus ; i l l d  
in  c l l n s t ; l l l  (ll!t:l'lJt!s. ( ' ; I r /m ' v .  ( ; ;17[; l~hf; l"  4:';2 F.2d 3 15 I~ lh  Cir .  
1!172), tJtl /);i/if:, Ct~l'l. d e n i + : d  (.<18 S. CI. :/1:15 (1{178i; Id..S. \,. 

A I h : , q / I t ; t O ' - I , I t f t h m l  huh; ,s l r i t ; . s ,  h lu. ,  ~l117 1:'.2(I 82(; (51h Cir .  I,~1751, 
c<:r l ,  d v n i t ' d ,  :125 U.S. ,~144 (1!171;I. 

X. l l e h : v a i l c e  o f  C u r l a i n  C I n i r l  C a s l ; s  

/\ i l t l l l l l l { ; l "  ( l l  GIIII l I I I IJlI IS i l / ( l i c ; t l t : ( I  I ha l  lht ; l ' t ;  ~.V{jl'l~ C{)l.ll'l 
{ h ; c iM l l i l s  r e l l ( h ; i ' i i l ~  i l / ; i l l l l l ' l l l l i ' Ja l t !  lh l !  a l ) lWl la { ;h  l;.ikt.q I hv  l i l t ;  
C o l l l l i l J s s i l l l l  Jli l l ltJ.~t; G u i ( h ; l i n e s .  l l l j t : ; . i t lSl !  l h e  I) l ' l l l ) l ls lJ l_l  
( i t i J th ! l i nes  \vt.'l't~ i ss t le t l  I'~)1" GOl l l l l l t ; l l l  i ) rJ{ i r  Io Ih{: th:{.:JMoll <ll 
I l l { ;  Ui iJ l t ; ( I  .Sl,:lll,'s Sll l>l 'elt l{J C l l t l r l  in  l h l .  ~ (.';.is1} 111+ lit,ufl>.fll,~; f ! [  
Uf l i v f ' r , ' ; i l . v t f f f ; ; I h i l ' t J r f f f ; t  \,'. IJ;Ikkt;, 9 8  S. (] 27 I I I  978i, a n t l l l l h l ; r  
{11" ct l i l l i i i l , ' i l l ; . i l lJ l 'S St l~gl ;s l l ) ( t  I ha l  { !J lhl ; r  Ih l ;  Gu i (h ! l i l l l Js  %V{;l'lJ 
J i l a p l ) r l ) l l r J a l l ;  i l l  l i g h t  t l l  l i l t !  ( hJ t ; i s i l ) l l  i ) f  l i l t ;  C a l i l O l ' l l J a  
SH l l re i i l l ;  C( I t i l ' l  in  i h a l  casl;, ( i r  I ha l  111t; C o l i i l i i J s s i o i l  sht>tHd 
w a i l  u n l i l  i h u  U..S. ,Stll}i-t.,llll., ( : t ) t l l ' l  h a d  isst11.'(l i ts Ol . l in ion.  As 
i '~. ;coi i i i l ie i ldt ) ( I ,  IIIR C i ) i l i i l l J s M o n  ; . iwai l t ;d  1111; ;.lt:lJol/ i.iI l h e  
S t i l ) i ' { ; i l l l ;  C t ) l i l - I  i n  l h a l  G;.ISI; I ) tJf( l i ' t ;  I ) l ' O i l / L I l ~ ; i l J i l ~  Ih iJs t ;  
(iLiJ(hJlil/I;S. ThlJ  C{ ) i l i l i l JssJon h~i. ¢, I ' t;vJt;\vt;d Ihl;slJ (it iJdolJllt,~s 
J ll I i g h i  ol+lht:; o l l i l l i { l i l s  I>1+I ht:  .ItlslJ<:tJs t ) l ' lh l ;  ~Stl I ) l 'e i l i t j  C t l l i i ' l  i l l  
/J;lk/-;t'. Tht, '  Co ] l i l l i JssJo i l  {:1lilt'Ill\h!,'4 lh,:i l IIII;s1~ G t l i d d J l l l ; S  ai' l. ~ 
IJl l l lSJslt. ' l l l  \vJ lh  i h e  ~ic l i l ) l i  I>1" IhlJ St l l ) i ' l ; l l i i~ ( : t l l l l ' l  ii~ l h a l  c;ist:;, 

hi  IhlJ /J;ik/-;t; I:,:isi! I h l ;  t i l iJVtJ l 'MIv  d i { I  I l i l l  ;.issl;i'l rl;li;l l l lSl. '  t ) l l  
; l l i V  { h ; l , ' l i l i ! t l  , ~ t i i ( I ; l l l l : l !  , : i i l ( I  i)1"11{:1!11111"1;s I"111" i:i ' ,:il+lJil~ ;111 
a f lh ' l l ia lJv l ;  a l : l i l>n l l la l l .  " l 'hl!sl; ( ; t l i d d i i l l ! s  sul:k I l l  I ) rov i th !  s111:li 
~ t i J { I ; i i l l : l !  a i l { I  l h l ! l ' l , h \ . ' l l l l ! s l a h l J s h  ,:ill a l l l l l ' l l l ) r J a l t ;  h : ~ a l  
t ' l l l l l l l k i l i l l l l  I'111" \ . ' { ih i i l l ; i l 'V  ;.il i lJlll l  t i l l ( :h;r  T i ih !  VII. 

I hJ rh ; l l lS  l h l !  G~I.'41J l i i l ) s l  f r l ! ( i t l i H i l l . y  i : i l l ! t l  h v  lhl . '  iJ i ) l l l -  
i i l l ! i i l a h l r s  as t : l l l l l l i l : l i l l ~  w i l h  Ihe  l l r i l i cJ l )h !s  ; i i ' l i c t l l a l l Jd  Jll l h e  
]) l ' l ) l) l lslJ(I ( ; t l i t hJ l i l l l ; s  WaS ;I s l ) l i l  ( te l : is i l l l~ i l l  I 'Vt'/h"/'V. K,'t i .st ' r  
,4h; tHinlmt  (:tJtT~., 51;3 I;'.2{I 2 l(g (5 I (~:il'. 1!1771, tX; l ' l ,  g l ' : t l l lU ( I  - -  
U.,~. - - .  l ' th:ht: l ' ,  h{)\Vt.~vIH ', \V,:lS {h ,c i th ; ( I  i ) l ' i l ) r  Ii) I ] ; I kku ,  ; l l i ( I  
lhl;i'l!l'Ol'{J (1i(I l i t t l  I;iktJ i l l lO  ;.i{Jl"l)tilll I h l !  { l l ) Jn i l l ns  i l l  lh,:l l  (];lSiJ. 
In  ad{ lJ lJ l l l i ,  il is l t i i l ( l a i i i l ; l i l ; . l l l y  \ l i f t ; l i t  llJ i;.x:llosl; I hli,,4i; s t lh j { ; i ; I  
111 I!;xl!l-tl l JviJ (;)l'(hJl" Ntl.  I 12,1ti i l l  r i sks  l l l+lJahJl i l \  , u n d u r  Ti lh. '  \]lJ 
~,vhl;ll  1111!\, ;it:l in  t:lillllllJ;l111:l~, w i i h  ~ l iV i ; l ' l i i i l l ; l l l  I ' l ! { i t l i l ' l .q i l l l i l ls  
111" tv I i iJ l l  I h l ; v  ;il.'1 v o h l i l l a r i l v  ; i i l t l  a l l l ) l ' l l l ) r i a l e l v  111 ;ilJhitJv{J 
s l a l t i h ) i ] ,  l lh j lJ l : l iv l !s .  I : t i r l h l ! r l l i l l r l ; ,  lhl,+ d a r i l h : a l i l l i l  l l i ' ( iVidlJt l  

i I)v I l l l :Si) (;tvi{hdinl~s is IIIJI"I'.SS;II'V hl;c;.111S1! IIIIJ i '~ , t 'h t ;# ' {h ;cJs i l l l l  
I l l ; IV  hi! i l l l l ; l ' l l r l J l l ; t l  I l l  i l i l { h i l v  il l l l! l 't ' l i l ' l~ w i l h  iht !  i ' ; i i l~lJ 111" 
al ' l ] r l l ia lJv l :  ; i<: l i l l i l  \ \ ' h i l : h  ( : l l l i~ l '~ !ss  i i i l l ; l l { .h ! l l  I l l  l l l~ i ' i i i i l  t i i l {h ' . r  
T i t h :  V'II. ' 

'l'h~; ( ] l l i l i i l l iSsJ l l i l  l i ; is  iLX:;lliiJill,{I al l  Iht~ {h ! c iM l l i l s  l l l ' l l t l ~h l  I1> 
i is  ; i l l i H l l h l l l  in  Ihl,. G l l l i l l l iU l l lS  a l l { I  Hll l l~l '  I'1~1"i;111 d l ' c i s h n l s  1if 
I h l ;U l l i hJ ( I .S  I s S t  I 'J i l l  J( : l  t i r l a i l d l : O i l { : h l ( h ; . ~ l h a l i l l l l i l ; < l l "  
IlllJstJ {ll~l:isJ<~lls ;it't'~Jl:l i ls  i l l lC i ' l l l ' l ; I ; i l i l l i i  <H' l l le i : i l ' l : l i l l iSl~inl : lJs 

i i l  w h i c h  a f i ] r ina lJv t ;  a c t i o n  i s  l a w f u l  u n d e r  T i t l e  VII .  
I~ 5, vJ r lue  i i l l h e  a l_ i l ho r i l y  vo 's led Jn il I )v se ( : l i on  713 o f  T i l l e  

VI I  o f  I l l ( :  C iv i l  H i gh t s  Ac t  o f  1964, as am~;ndect ,  42 U.S.C. 
2 0 0 0 e - 1 2 ,  7S Slat .  265, a n d  aflt~'r dui3 c o n s i d e r a t i o n  o f  a l l  
CO111111t.Hl1S i " e c e i v u d ,  l h e  t [ q u a l  t [ n l l ] l o y n ] u n l  Op l :~o i ' l u  n i l y  
C o l n i l i J s s i t l n  h e r e l l v  JsstllTS as n e w  Par l  1608 of  T i t le  29 ol+lh~.~ 
C o d e  {If I :e(h; l 'a l  I~ legu la l ions  i l s  " C l u i d e l i n e s  o n  A l ] i r m a l J v e  
A i ; l Jo l l / \ l J l ) l 'Op l ' J ; l lC  Unt i l ; l "  T i i h ;  VII  t l l  l h e  C i v i l  F l igh is  Ac t  o f  
1964, as Amt~nc te ( t "  ;is sel  f o r l h  h e l o w .  

S i g n e d  lit ~l,Va,shingtcln, D.C., th is  16th da\ ,  o t + J a n u a l )  , 1979. 

t, 'of Ih l ;  C o l n i l l i s M t l l l .  

l!:i ,I.:A N( ) It H {)IAI E.S N 1:)lIT( )N, 
(.;h;iir 

SCC. 
1 Ill)8.1 SI; i leint] t31 tJl 13tn'pose. 
160K2 ~,,Vrillen in le r l ] r t~ , la l i on  a l l d  o p i n i o n .  
1608.3 C i i ' t ] t l i i l s t l i i3uos u n d e r  w h i c h  v o h i n l a l ~ ,  al  L 

Ih ' l l la l ix 'u  ; I t : l i o l l  is a l lp l 'Opl ' i ; . l l tL  
1608.4 I ' ] s la l ) l i sh in~  a t ] h ' n i a l i ve  a(Jl iOn i i l ans .  
1 tg(18.D / \ f l ] r i l i a l i v i ;  a c l i t l n  Ctli l l l : l l iallCt~' lJi-o~i',:ulls t l i l d u r  

C.x:t~I'LIIIvc O1'(1(31" No. 112417, as ,:lllll.~lldt}(.l, 
1I';08.6 At l } r l l ia l lv { , '  a c l i l l n  p l a n s  w h i c h  a re  p a r l  o f  

{ ; o i n n i i s s J l ) l l  ¢ : o n c i l i a l i l ! n  o r  S e l l l e n + e n l  
,:1~1't !1 ,~ i i i c I11 ,'4+ 

1608.7 A f l i r n l a l i v l ;  , : l l : t iol l  p l a n s  i:11" l i f t ) g r a m s  tillc:h;l" 
SI~II{: (11" Ii11";11 law.  

16()S.S Adherence  h i  ( :ot i i ' l  Ill'd(,'r+ 
16li8.,~i l lelJail l :{. '  t111 (Ih' l . ' t : l i l l l /S o l o l h e r  ~ovl~. i 'n l l l t ; l l l  

;IJ~t; ncic, s. 
16{ IKI I }  S t a n d a r d  ot +revieW. 
11;08.11 I , i m J l a l i o n s  { in l i l t :  a p p l i c a l J o n  o l l h e s u  

g u i d u l i n e s .  
1t";118.12 E q u a l  ( : n i p h l y n 3 m l l  O p l 3 t W l u n i t y  p l a n s  

ado l : ) l ed  l~u l ' suan l  It) s t ; c t i o i / 7 1 7  t l t t i t h ;  VI I .  

A U T H O K I T Y :  St;t'. "713 o f t i l h ;  VII  o f  t i l e  C iv i l  K i g l l t s  Ac t  
()1" 19tl4,as ani t~ 'ndt 'd,  42 U.S.C. 200l ie-12, 78 Sia l .  265. 

11;08. I S l , : l l l ; i l l t :n l  \ i f  i)Ul' l. l l is{;, 

lal N+: t 'd  J'tJr ( ;u iUe l i n t ; . s .  Sini:t.' th t ;  p a s s a g e  t l l  T i t l e  VI I  in  
I{1ig4, l i i ; i i l v  C l l i p lo ) , l J l 'S ,  ] ; . i l l o f  ( : l l '~ , : i l lJZ; i lJ l l i ts ,  + i l l ( I  o l l l t J l "  
l l l ; i-s{>iis s t i h j l ; c l  111 T i l l \ ,  VI I  ] l l lVi; i "h ; l l l ~ i ;d  l h e i r  i~li l l t] l l .%,ll l{! l l l  
]ll ';iclitJt~S ;lllt.I S),$11;illS Io i l l i l l l 'OV l~ i : i l i l i l o y i i l t : l l l  o]:>]ll l l ' l  t i i l i l i t~s  
l l l l" l i l i l l l l l ' i l hJs  ,:lnd \ \ , t ) l i i t ; l l ,  ; l i l t ]  f i l l s  i l i t l :4l I ; l l l l lh l t l {~.  T h e s l ;  
ch,: l i l~f !s h.:lVt! 111;I;11 t l l l l_ i t l l ' l ; IkIHI e i t h e r  o i l  l h l ;  i n i l i a l i v l :  l l l ' l h l ;  
t) l i l l) l l)y{,. i ' ,  I ; i l l t l l ' t ) l ' ~ ; i l l Jza l i l l l l ,  Ol ' l i lh l . ' l "  111!1-$1111 suh je { : l  h i  T i lh+ 
VI I ,  I l l '  ;IS ;I I ' lJstll l  < l l ' { ' t l l l l : i l i ; l lJ l l i l  I ! f l i l l ' lS t i l l ( h  j r  T i lh , '  V I I ,  ~il;IJtii l  
t l l l( i t. ' l" I::xl.'lJtllJ\,tJ Ol' lh+i '  N o .  11241l, ,'is ; . l l i l t ; l /d l ! ( I ,  <)1' tllll:l{Jl" i)1111;1" 
F'iJdt;r,:il, sl.:ll{L {11" hiGa] laws,  ill" I i l i g a l i o n .  l \ , la l lV th ;c i sh ) l lS  
l~ikcII I l t l i 'S t la i l l  Io  , ' i t t ] l ' lnal i \ ,e a c l i l l l l  i : lki l lS o r  l ) l ' l )~l ' , l l l lS h; iv t ;  
111;1311 i'+ici;, .q{.L~;, {)1" i l a l i o i i a l  <ll'J~iz/ CO11sGJotlS i l l  Ol'ch~r Ii) 
a l JhJuv l ;  t i l e  f . : { : i l i~ l ' l ; ss i l ) i l ; l ]  Ill i l 'pl)<'41; { i f  l i r t i v i d i n g  {;(]t l,: l ] 
iJ i i l l : lh l>, l i i t ! l l l  l l l> l : l l l r l t l l " i i l ) , .  ( ] )c iJaMol la l lv ,  Iht ;st ;  alJl i<in+ h,:lX,t:; 
ht;t~'ll {:ll;lll{~'il~t~'ll ;IS il lGI;l l l$iSl13Ill w i t h  T i l l e  \q l ,  II{~t:;itl."4tt I h u v  
l i l { Ik  i l l l i : l  ; l l ' tJ t i t l l l l  I';ICI;, StL\:, Ill" II~llJ{ln.:ll o r i g i n .  T h i s  is lhl~' 

I. "l'hl: ( :~mmfisM(m has lak(:n Ihe i)osil i<m Ihal fin; d~;c:iM~)n (H" Iht; 
(:mn't cd'AiH.:als is illc:t H'l'l:cl a n d  Ihal Ihl: alth',nativt: ai; l i l ,H IWc~gram 
lhe r t ]  w a s  lavvftd.  "l'hi: :':,idicilin" ( ,mlt . ' ra l  h a s  lakt.'H l h u  saN+i+ + liositi{>n. 

a]+(I Ihe .~tllil 't:llll: CHi,rI ha:+; ,l();x, ,~l'+llllt:(I i . : t i t i t~ns Ihr a wr i t  Hf 
cl~'l'l Jl H'~lli. 
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so -ca l l ed  " reve rse  c t i sc l ' i l l l i l l a l i o i l  +' c la im,  in such  ~i s i l u a l i o n ,  
h o l h  t h e  a f f i r m a l i v e  a ( ' l i o n  Uil(l(. ' l ' l~ikt. ' i~ Io  i M I ) l ' o \ ' e  t h e  
( 'o l~ct i t ions o f  n ] i n o r i l i e s  ~.lnt[ t'i,Olllei), a n d  lhe  o b j e c t i o n  to 
l ha l  a c l i o n ,  ~il't.' based  u p o n  the  I) i 'h)t ' i t )h;s oF ' l ' i l l e  VII. A n y  
u i l (Dei ' la in lv  ;_is Io ihe  mOal ) in~  a n d  a l ) l ) l i ca t i on  o l T i t l e  VII in 
Suc;h S i l u a l i o l l s  I h r o a l o i ) s  l h e  ac ( ' om] : l l i shn ]on l  o f  the  c lea r  
C o l l ~ l ' o s s i o n ~ t ]  i n l e l )  l I(i (.Ti)(;{;itli';ib~tJ v o l t i i l l a i ' y  a f f i l ' m a l i v ( :  
ao l i on .  T h e  C i } i nmiss iO l l  ll~.;li{;\,{js Iha l  l Iv  lh(! {. 'nl i( ' IMOIl i  o f  
T i t l e  VII Cong ress  d i d  no l  i i l l t~'nd Io oxi ) t )so Ihoso w h o  iJt)l l l l) l ~, 
w i l  ]) I h [~' l \ c  I t o c h it ~'~(;s I ha l  I Ill~'y a i%' \,i o l~ll in~ I he VOl), s l a l u l i., 
l h o y  ~il't~' s t ; e k i n ~  I{i i l n l ) l e i l l e i ) l .  ~ t l c h  ~t i ' e s u l l  w o u l d  
i m n l o l ) i l i z e  o r  roc lu ( ' l }  t h e  iJ l f t ) r l s  o f  l n i l l ]V  w h o  w o u l d  
o l h o r x v i s o  l a k e  a c l i o i )  l o  i in l ) i ' l )v iJ  I h e  O ] ) l ) O r l L i l l i l i u s  o f  
m i l ) o r i l i e s  a i l d  ~.vf_)lllOll w i l h o L i l  l i l i ~a l i on ,  lhLis [ 'rt isl~'al i i l~ the  
C o i ) l ~ r e s s i o i ) a l  i n t e n t  Io  o n c o u r l l ~ ( J  v o l u  i) l l . i l 'y a c l i o i l  a n d  
i nc roas i i l <~  t h e  ] ) r o s l ) e C l  o t+ ' l ' i t le  \ I l l  l i l i ~ a l i o n .  T h e  C o m -  
m i s s i o i )  be l i ev l . ' s  l h a l  i l  is n o w  l)O('(}SS{li 'y I i .  I c ]ar i l~y a n d  
h l i l ' l l l o n i z o  l h e  l ) r i r l c i p l es  o l T i l h :  VII il) orde l "  to a(']li(;x,e IIl(;S(; 
Cor i~ i -essio i ' ia l  ol)j~+'c:li,+,es a n d  l)i'(~tecl t l l ose  erill~lo+x,t;rs, l a b o r  
~ J r ~ a l ) i z a l i o n s ,  a n d  ~ i t he r  l ) e r s o i l S  v~,llo ~ - o m p l y  w i t h  l h e  
l ) i+ inciples of ' I ' i lh+ ' VII. 

(11) Purp(~,ses ~J.F'l+/tlu \Il l. Cor lg ress  (~'tlaCled T i l l e  \ i l l  iri o rc ler  
Io i m p r o v e  l l l e  et+'onoi l l ic  a n d  soc ia l  c o n c l i l i o n s  o f  m i n o r i t i e s  
a n d  w,on le l l  I)7,,, l~ro\, icl in~ ec lua l i l y  olOl~l~O~'lui+lil.~ , iFi the  w o r k  
p lace.  T h e s e  ( :onc l i l i o r i s  vver(+, lJarl  t)f a la rger  p a t t ( ; m  o f  
r e s t r i c l i o n ,  e x c l u s i o n ,  d i s { ' l ' i n ~ i n a l i o n ,  s e < ~ r e g a l i o t ) , a n d  
i l lPo l ' i o r  II 'OLIIFII(71)I o f  i ) l i i )o l ' i l ios  iii~¢t /,%,1;)111Oll in nl~lnv ill'O~.is o |  
l i f e /  T h e  l . .egis la l ive H i s t o r i es  o t T i t l e  VII, i he  Equa l  Pav Act,  
a n d  ih(.' l~(lual I~ in l ) loy i ) l l . 'n l  Oi) l )Oi ' l t i i l i i3 ,  Ac l  o f  1{t77 c o n l a i n  
e.,~ieilsi\,e ana] \ ,ses o f  l he  hi~htJi" ui)oinl)]O~,ml.~l)l ralo, l he  
] e s s o l ' O C O L l t ) a l i o i ) a l  st; i t  LIS, ; i i )cl  t h e  ( 'O I )SeqL l ( ] l ) l  ]o'~vor i i ]( . 'Oll ' le 
leve ls  o f  m i i ) o i ' i l i es  a n d  Xvolnl.'l]. ~ T h e  ] ) t l l ' ] loso o f  l!]xOcLili\,e 
Oi'ct(~'i" NO. 1 1 '~d(g, as ameiltt{. 'cl, is si m i l a r  Io the i.lUl'l)OSl] o f  T i t l e  
VII. In ros]),£)nst+' Io lhost .  > ( ; { ' t ) i )oMic ail¢l soc ia l  ( ' o n d i l i o n s ,  
Co i ig ress ,  by  l lassa~+' ~ f 'Y i t le  VI I, t ; s tah l i shed  a nat ioi~al l ) o l i cy  
~l~ilJllsl c l i sc r im ina t i ( )n  in e m l ) l o y m e n l  on ~l'OUll(_]s o f  l'ill~l. ~, 
co lo r ,  re]i~Joi), s(;x, a n d  i )a lJonal  oi'i~Jn. In actclil ioi~, Coi )~ress 
Sl l 'Ol1~ly e i l oou l ' a~ t ; c l  oi l i l )h).vOl'S, l a l l o r o r ~ a l ) i Z a l i ( + l i i s ,  al+id 
o t h e r  l )erso l )s  suh je t ' l  tu Tilh+" \]11 (h¢,+i'eii'lal'ter i 'el 'erred Io as 
" l )e rsons ,  '' see st+'clioll 701(a) ( i f  l l )e  A{: l )  I o  a{ ' l  o l )  ~i voi t . in ta l  3, 
bas is  Io mod i fy /  e l n l ~ l o y m e n l  l : I rac l ices ancl sys tems w h i c h  
COi lS l i l t_ i lec l  b a r r i e i ' s  to  e(li_lai en11)h)ynlt+'t) l  Ol+~lJUrl t l l ) i ly,  

f ) w i l h o t _ i l  a w a i l i n g  ] i l i ~ a t i c  n ()~" f o r m a l  ~ o v e i ' n m e l ) l  a c l i o n .  
Col) l+orence, COi l ( ' i l ia l ion,  a n d  l ) e r suas ion  w e r e  l l l e  l~t- ima,y 
p rocesses  ado lJ lec l  IJy (]ol)~l 'eSS in 1964, anct l -eaf l i l ' i l led in 
1972, Io a c h i e v e  these ol)j~;('liv~.'s, w i t h  enfo l 'cc i l l t~ l / l  a c l i o i l  
t l l r o u ~ h  the ~ot i l ' Is  o f  ~i~l~'llcies ~is ~t SUl)l)O~'lil) ~ I)i'o('(~clure 
w h e r e  vO]Ull l~l l) ,  ~.i('liOll d i d  no l  l~iko p lace  ~.iilCl ( ' on ( ' i l i a l io i )  
fa i led.  Set: § 706 o f  T i th ;  VII. 

(C) I I I l f t lT) l '6 ' l i l l l f . l l l  I l IJ ' l l l ' lh f t l ' i l l lG' f t  f~f  /~:q/.~/;tl/v~: p[//'/)(3,";fj. T h e  
I~r i l~cip le o f  nond is (~ ' r i i l l i i ) a t i on  in I . : l l l ] . l ]oyl l lo l) l  boc:.il_iso o f  
race, co lo r ,  r e l i g i on ,  sox, <ll" n a l i o n a l  ol ' i~ in,  a n d  the  l ) r i l )c i l~ le 
tha t  oach  I )e l 'sol l  sl_lhj~.'cl Io Ti lh. '  VII  s h o u l d  take voluiH;. t l . ,  
; i c l i o n  Io COl'i'ocl lh(} i : t t( :cls o f  l)aSl c t is ( ' r i in i t )a l io t )  a n d  Io 
I ) revoiH i ) resen l  a n d  f u l u r e  c l i sc t ' i i l i i na l io i )  w i l h o u l  a w a i l i n ~  
l i l i ~ a l i o n ,  :_ll'O i11ti l t i ,~i l Iv t - t l l l S i S l o i l l  a n d  i n i e l ' c l e l ) e n d e i ) l  
m e l h o d s  o t a d d r e s s i n g  so { : i a l  a n d  e t ' o n o n l i c  i ' o n d i l i o n s  
\ v h i c h  i ) re~ ' i tJ i la led ih~: on~i(. ' l i l l l . ' l l l  o f  T i i h ;  VII. \ /ohl i ) l~ i l ) ,  
aI'l]i+lllali\,(+ + ac t i on  Io i l l I I )rov{J ( i ] ) l )o l ' l l . l i l i l ios for  l l l i n o l i l i e s  ~.i11(I 
VVOl)lell i nus l  l ie Ol)C(}Ul'~A~ec] i ln( l  l l i ' o le t ; i ed  in t)i'cl{;~" to C+~ll'l~., 
o u t  t h e  C o n g r e s s i t ~ n a l  in l (+ ' i l l  e m h o d i e d  in  T i l l e  t i l l .  -' 
A f f i r l n a l i v e  a ( ' l i o i )  un¢ltJi" tht . 'se i ) r i n ( ' i l ) l e s  i l lOi l l )S t h o s e  
a c l i o n s  a l ) l ) i ' o l ~ r i a l l ;  Io ()VL~l'CI)illl.' iht~' I.~ft'(.~l'l s o l ' l ) a s i  o r  i l i ' esen l  
i ) r a c l i c e s ,  iJolicil~,s, o r  i } l h o f  I )a i ' i - iors  Io  i;l lti:. i l  e i l l l ) h l ~ , i n e i ) l  
o l ) l ) o r l u i ) i l y ,  S t i t ' h  "~,oltinl~.ilS,, a f l ] i ' l l l ~ i l i vo  ; i l ' l i o i l  C ; i l l i l O l  I1(,' 
ll)t+'~.iSttl'ecl i )v t h e  stal i¢lai 'cl {)l" xx'II~Jll+i{;l ' il x'~'OLlld have l ioe l l  
i'¢;qi_lii'ed h a d  lhei'tJ been  l i l i ~a t io l l ,  I+~H + th is  s t a n d a r d  vvoulcl  

u i l c l e r n i l i l l e  t h e  ] e g i s l a t i v ( ;  i-lurl)C:,St.' o f  l i r s t  e n c ( i u l ' a ~ i n ~  
vo i t i n t a i  5, ao l i o i l  w i t h o u l  l i l i~atici i~, t lal ht;r, ]:)~.'z'sc;ins stll>jec;l to 
T i t l e  \ q l  l l lUSl I/0 al lowt~'d l ] o x i h i l i t y  in m o d i ( v i n ~  t~nl l ) l ( iy t i le l l l  
svs le l l lS  a n d  i) i ' ; icl i t ;es Io coi i l l ) ( ) i ' l  w i i h  lh(; l i t l l ' lToses ol" l ' i l l {J 
t i l l .  Cor i 'eS l )ond in~ ly ,  "l ' i l le VII n]ust  t)e <:oi)sti 'uecl ic) i )e l 'n l i l  
SLioh vo lu l l i a l 'V  a t ' l ion ,  a n d  those  lakinb~ su( 'h a¢;l ion shol_ilcl 
be ati 'orde.d the i)roit.>ctioi) a~a ins l  Tith'. VII l i ah i l i l v  w h i c h  the 
C o i l l m i s s i o i )  is aul l l t ) l ' iz iJcl Io Ill'OVid(. ' tli)th.'z" se(;liciul 71 "1(1>)(I). 

I(I) (Ti l iJ l : [ / l lc~.~ i l l l l : l ' p l ' l . ' l  T i l l u  tsl l  7111{[ ; l l l [ h f ) l ' l Z f :  I/Ni~. ' f{]" 
SI'C l i fJ l l  77 :t(17)( I / ,  "]'h tJstJ G u i d¢:li n,; s (I i:s (:1"i hi; th t; ~:i rc u ii1- 
SlilllC(TS in wh i t : h  i)(JrSlillS stilijt1(:l t i l  T i th :  t i l l  I l l i l ) '  l~lkt', ()l';.l~l'{J(} 
t l l ) ( )n  a l ' l Jo i )  1{) Jll)l)i'{)v~! (Jl i l l i l~i) , l i l~Jnl { l l ) l ) ( } l ' I t i i l J l i l . ' s  (it+ 
ndi loi 'J lJes a n d  ~.'~,o111tH1, a n d  dt:s{: l ' iho thlJ k i nds  i ) lm: lJo i ls  lh~!], 
n l l iV  l l t ko  w h i c h  ~il'O ( : t )nsJsl t . ' l l l  w i t h  T i t l e  \ i l l .  ' l 'hos(~ 
G u i d e l i n e s  ( ; ( l l i s t i t u l o  l i l t :  C ( l l n l i i J ssJon ' s  i n l e l ' l i l ' l J t a l i { ) l / ( i f  
T i l l e  t i l l  a n d  w i l l  l ie a l ) l l l i ed  in lhe  l / r~ lcessi i lg  ~ll { ; la inls ~lt 
cl is{Ji ' inl i l)al i{Jn w h i c h  invok,e  vl ihl i l l i l l~, ,  a l l i t 'mal iv t !  a t : l io i l  
l~lans and  i)i 'o~i' i i l l ]S. I l l  adc l i l i on ,  ih~se Glii{ l l .~li i les s l l i l l ;  lh~.' 
ci l 'Ctl i i lSlal)CeS t l i l c le r  whi~-h thl.' (-.]{ l l l imission w i l l  i'~;(:o~nizl; 
l ha l  ii ty<='l'SOl~ suhje(; l  l i l  Tilh~ VII is t.>nlilh;(I I l l  ~isSl~l'l lh:.tl 
at;t iOllS ~,%,,iJl'iJ ll ik(Jll " i l l  ~(}{)(1 fai lh,  in (;l>l~l(ll 'mil], w i th ,  and  in 
l'elian(~'e [i])(11/ a XX,l'ill{.'ll int{~'rll l 't. 't l i l iOll ~)1' t i i ) in i ( l i l  {}I the  
O( l i l l l l ] i ss i ( In , "  il)ClUf<liil~ i 'eli l in(;{! tl l it)l~ lh l ;  inI{!l ' l) i ' l . ' l l i l i{) i) 
a n d  Oll init i i~ ( :o i l la in( ; ( l  in tht!sl; Gt l id{ ; l ines,  ariel l l l e r e l i v  
i nvoke  the ])l'Ole[.JliOn ( l l  siJ(;li(}ll 7 I; l l l l l l  It { i f  T i t  IlJ t l l  I. 

(el I luv i f : iv  cl] 'uNi,~tin~ /.d<'t~l.~ l ' fJ(Tf) l l l l l l l t l l ( t f t f { .  OI)15' a l l l l ' i na t ive  
a c t i o n  lJlans tii" i : ) rograins adOl:ltt:cl in <~()(:)cl faith, in ( : ( in t i ) r in i lv  
%rift), ant i  it) relian~'.e tll)Ot~ lht:sl7 G u i d e l i n e s  (Jl.ill r{.'(-i~i\,e the  
fu l l  l )rOle( ' l ioi~ ()f lht.'se Guich!l i l )es, in~:lucl ing the  s(;{.'liOl) 
7 + I;](11)(I) doi'onsi.+'. St+'tJ § I(-)I)8. I0. ThlJl'~+'fol't+ +, ])t.)l'N()ns suhje(+'l to 
T i l h :  VII w h o  have exislin<~ al ' l ] i 'mal ive a¢:ti011 l) lans, Fii'o~ratliS, 
o f  , : i~ree~i let )  IS ,~H'o eil(++(}tli 'a~ecl l ( i  ~-t:x,it+'x'+, I hi+'lll ii~ l i ~ h l  [ ) f l h [ ; s e  
Guidel ine.s,  1o m o d i l \ ,  I hr.'hi Io I hi: i ;x l tJl / l  ill.~l:lJs:.i~.il) , 1(} ( 'Ol l l ] ) lv 
w i t h  these Guidl~l ines, a n d  to i '{:a(hll) l  o f  i'~Jatlh'nl Ih,<.'nl. 

§ 1608.2 W r i t t e n  i n te r l ) re ta t i { }n  i in(I o i ) in i { in .  

These  Guid l . ' l ines ( ; ( )ns l i lu te  ":.i xX.'l'illt!l/ i i i l~! l ' l i l ' t ; la l ion ;iil~_l 
Ol : l in iO l l "  ( i f l he  l,](lulil I : ] i l i i l l ( iv l i i l !n l  ( J l ) l l l l r l t i i l i l y  COl i l l l i i ss i ( l l l  
its tha i  te rm is used  in sel ; l iOl)713( l l ) ( I )  { l l+l ' i l le \ i l l  ( l l l h { ;  Civ i l  

2. CcJngruss has als~ adth'ussl ;d l lleS~: cclncl i l i~. is in (~th,:u' la~.','s, 
in<sludin+4 the l.]gual Pay Act ~[" l.t1(;;], l'uh. I,. <"+~-:i~, 7. Stilt. ,'31] ( ] ,~)(+;3h ~i,~ 
amended; thi+' llt hi~r Tit h+'s {)lll+ii; Civil l'lights A~:I ~il+ I !If-;4, Puh. I.. <"+8-352, 
7"I.1 Sial. 2,I I (I~.)B4), its anl.nd~+'d: lhi+' x.gllili~ Hi~hls Act oI" ]!I{;.'3, P[,ll. I,, 
89-] 1(), 7!I Still. ;137 (I{)(;:3), ils amen(h:(l: thu l:aJf" ll()tisiz]D. I ,\(:t c)l" I!)(~8, 
Pul). I...~}()-2~4, Til ] t ;  VI I ,  i.,12 Stal. 7:], ~ l  (]~.I(]M), ;is ;im(~ulth~(l; lhe 
l:~dtlc;.:itioi'la] Ol)pOrltH]it.v A(:I l'l'ith+' IX), Ptlh, I,. tl2-:';l~, M(+ Slat. [17:] 
{197<-'), ;.is amendt+"d; and tl'it+ l.]Hual l.','iH)lo.vlt+i{;i+ll ()lil}{>i-ttlnily A(>+I t~l + 
~172, l~til). I,. {}+J-'-'(S ], 8(; St~it. ][}:.I 11.~172), a~, a,li~+'nd~.>d. 

:'i. F,(lUal l'av,+\(:t ()1' l ,~)6{'I: S. l'h:l). No. 17(;, ~,~lh C()u1+4+, l i t  Si;ss., ]-2. t] .~I(;3), 
Civil Hi~hls Ac+'I of 1.¢)(;4: II.H. H~>'I). Ni). !)l,l, l>l. 2, ~l.llh (]i~nl.1., ]sl ~e.++'-i~, 
(197"I). l'7(]tlaI l.'zz]l)l(ivlnent ()lil){iz'ItIIzitx, Ai;l {)I" ]~.172: II.H. H(+'l). N~). 
~.i2-238, t)2cl Co)rig., ]sl S~]ss. (I~1711; S. H~;I). N~i. D2-dlS, 92(I C~ng., Isl 
S¢+'ss. I l +~}71 ). S~;¢+' also, l 'gual F+nl I ~h~+v.len! ( ) l i l ~ r l  . n i l  v Comtnissi~>,i, 
Er l l l ; t l  I '~ul/~/r~)'l lzt:l l l  C) /J /~ l ' t l l l l i t .x '  l i I : / H J I ' I -  1.¢.17.'3, ,/,'.~1; I~;IIII>./'Ii,<; ]'~H" 
tVr.~+:n in l'rit'~it~ >, In~/..~lz~, {1!)77J: l"+iltia] l-nq)h~ym¢~JH ()l)l)OZ'tunit.v 
Conln~lission, Al/m.'/tl'¢:.~ ;llzJ IVl)l l l f: l l  Ill ,%l;/llf. ~ i l l l ( t  I,(j~;;l[ (;(/Vl.'f'l|- 
ntt;tit-l~.)7:31]~.)77): LJl]ill;tl SI~II(!s (_;~,nmissi,>n o .  Civil l'lighl..+, ,%~.;t';tl 

4. ,'\ fl]z'lllati"+'(. + ~l(+.tiiPl] {)t't(.'ll ilill~l'()\'i+'S ()l)l){Iz'ttlllJtitAS II)I" all l l l ( , + l l l } ) ( ] l ' ,  ~, (It" 
Ill(+" ~v(>rkl+or(;e, a~ '+vhi!ri+' at'l]rill;ilivi~ at'li<)=i ii~clu(h~s If'if+ > l)()~til+i~ (>f 
nl)li(;~]s of i¢>h ',,a(:u,i~:i,~s. Similarly, the+' ii+il~]~t';ili()ll (if l)r~:vi(~usly 
se~i't+'~ale(l johs ilil;ai+Is lit;it ;ill '..viirki!rs ,,'+'ill ht~ l>r()vith+'tl (ilJl)()r - 
t t lnit ies to z+'n]t(+'i" jcil)s lin'i.'vi~>usIN n'i~strii:t(;(l. See, i+'.~., I'[ECJC ~'. A'IL(-'I~ 
,l I.~t I". 5tilll). 11)2 'j II'LI;). I'a. 1!t7lll. ;!IT"f/. 5:3t; I;.2d 11;7" f31'(l.(]ir. I!i77L ~;+~#'/. 
(/f>.#li~J¢t, {18 S.(]l. 3 l,lD I I~.1781. 



Rights AcI  o f  1,(164, as an ie i~ded,  42 U.S.C:. 2000e-12(1(1(1), a n d  
sec t ion  1601.33 o f  the Proeed t l ra l  Hegulat i ( )ns o f  the Equal  
Em t)loVl]~eni O i )p( ) r tu  nit),  C() l l t l l / iss i l ) l l  (2.+1 CFI1  1 t101 .,<10; 42 I.t/ 
D5,3.94 (Oclcll)(;r 14, 1977)). Sec l ion  ? 13(I))(1) i ) rov ides:  

Ii1 +.ll]V aclJorl t)r prt)ct;+<Jttill~ bas(;(l (+)11 ~+lll), al](+'~cd tinl;+i,,'+,l+tll 
Cilll)l(J+X+,lllCitl pracl ic( ; ,  no i)Cl'Si)n shal l  I)c sub icc l  1o <snv 
l iabi l i ty ()l" l)u I~ish111Clll lot" (:)r (}i] ++1(:(:o11111 {)f(1) lhc COmllli.'+~iOll 
hv such ]Joi'$(lil ()f ;-ill unlawliJI tj i l l l)lo)qiiClll i~racti(:c if h(; 
i)h+'ads and iJrovcs lhal ll+ltJ ~icl or olni.~.~i()i~ <x)mt)laillcd of was 
in g()~l(I l'ailh, in (:oi-d{irmil), wilts, and i[1 rclian(:(+' oi+i ;+iliV 
wr i l ic i i  intcrl)r(!l~llhli+l or ()l)inion (if ll~ilJ (:()l l l l l i issioll "". Stich 
ii dlJl~+'n~c, if (+'slahlished, shall I)l; +~i h.~lr l(i the acl iol l  ()r 
pi'o('lJl++dii~g, i~lJtwilh.~tall+.ling lha l  " "  af ter such a(:l t ir  
omis~i() i l ,  .~ut:h iiltl,+ITIl'(~l,~ili()ll ()r (>l}ii+li(in i.~ i n ( ) d i f h : d  {)1" 
i't~$(Jinth+.d (ir is dl~l(~rniii+l(J{I hx, it ldit: ial atilh(iril+v I{) I)o ii~v~ili(l 
(ir t)f n() lugal (.q](;cl " "  

Th( :  a l ) p ] i ( : ah i l i l +v  o f  t h e s e  G u i d e l i n e s  i s  sL Ih jec t  t() t h e  
l i in i la l io t~s (il l  i_l$C sel  l ( ) r lh  in ,~ 160&1 I. 

§ 1(~()8.3 Cii-cunl~l~l l lCe~ u n d e r  w h i c h  vohlnlal+'y 
a M r i n a l i v e  ae l i o i l  i,~ apl ] i ' ( )pr ia l ( ; .  

(a) Advvrm;  (.~/.7"P(:l. T i t l e  VII i ( r t )h ih i ls  i)i'~ic:lil+~cs, l)roc(;dti i ' lJs, 
(ll" t)(Jlieic$ wh i ( : h  hay(! ~ici ~i(IVel'S(! i n i l l a l ' l  Lll lh;ss l h c v  (11"(; 
i t l s l i f i e d  hv  htisil~e,~<~ ll(;ce<~,~il~,. I n  a d d i l i l ) l ( ,  T i t l e  VI I  
i)l-()SCl'il)(!~ i}i'[i(-li(7(;,~ w h i c h  " l (Jnd I()dlJl)riv(~" I)ers()n,~ ()fellt l~il 
c i i t t ) l ( )v i i l e l l l  ( } l ) l l ( ) l . l t i l l i l ie$.  l!'+iill)l()+x,,el'.~, l;+ill()r ( ) r~ l i l i za l i ( )n$  
~ill(I () lh(Ir i)ei 's() i is s i i I ) i cc l  I l l  T i l l e  VII iita%, lake ( i l ] ] r i l l a l i ve  
a(: l i() l l  h~i$cd (i l l  i l l( ;+ll(:.lh'Si~ \ \ ' h i ch  rev(~al$ I+~icIs C( l l l s l i l t i l i l l ~  
a(Jltial ()r p() te l ( ih i l  ;+idVCl'SC i l l l l )~(cl,  i f  such ~ldvel'~e il i i l)~il: l is 
l ike ly  Io rest i l l  fl'()lii ( ;x i ,~i ing ()r C( l l l leni l ) l~ i l (Jd pr~i(;licc$. 

(b) /" [+'] "e C t,s (<!/" /.q'i,<~r His(;r i / l l i l l ; ( l (J /Y pract ices.  17:llll)h)),ei's, 
lal)(w ()l'galliZ~(tit)ltS ()[" ( ) th ( ; r  i)ers~)t~s suh i ( ;e l  h ) T i t l e  VII i l l , iv  
~ils() lake al+l]ri/lalivt~ ac l i t )n  Io C()ITeCI Ihe el let: Is (if p r i o r  
dJserJlllJll~.llOl'V IH'~(clJcc$. T h e  el't~.tcIs o f  i(r i()r dJy, crJ ln i l (a l ( ) l ) ,  
l)r:.lelit 'es t',:ll( i)e i l ( i l i a l l v  i d e n l i l h x l  hy a ( ' (mt l )ar is()n hel\ve(+'n 
l h e  e m l ) h o ,  e r ' s  w o r k  fcn'ce, (w a p a r t  l h e r t ; o l ,  a n d  an 
a l ) l ) r (q) r ia te  sc~,i11e11I (+)f Ihe lahou' t+oree. 

(el Linl i t ( : ( t  / ah~ ."  p(~(~l, t~l(;catlsc ()f hist()[ ' ic rl;stri('tJc, t/s hv  
en l l ) hLve rs ,  lab(H" ( H ' g a n i z a l i ( i n s ,  a n d  o l h e r s ,  lh(H'e al'(:; 
c i r c u m s l a n ( ' e s  in w h i c h  lh(.' a\,ailahh~' p(iol, i :xu ' l icu lar ly  ()f 
q u a l i f i e d  l ( l i l ( ( i r i l i e s  a n d  \ vo l ( ( en ,  f o r  en ( t ) l ( ) , vn ]en l  ()l" 
i)r(( l((() l i ( inal ( l l ) l ) ( l i ' l tn l f i l ics is a r l i l i c i a l l v  l in ( i led.  Emph)yers ,  
h lh( i r  o rga l ( iza l i ( )ns ,  a n d  ( l l he r  l)(:rs(in(s s(+lhj(!(:l h i  T i lh :  VII 
Ill,IX.', alICI ~ll'(; (~ll(:()tll'~ig(!Ct I() lake ~l l ] ] l ' l l lal ivc ~lCli()l( Jn Stlch 
Cil'CilliiSl~il(CiJ$, in(Jlu(l i i l~, hu l  i i ( l l  l iullih;cl Ill, l hc  I ' l ) lhl \ \ ' i i l~:  

( l I T i ' a i l i i n ~ l ) l a l l ~ a l l ( I  i ) i ' ( )gra l i l ,~ ,  i l l C I t i d i i l < ~ ( ) l ( - I h e - i ( i h  
li '~iilli l l~, x\,hieh (Jll(i)h~isize i)r(widin<~ i l l i i l ( l l ' i l i (Js a l ( d  ;A,()lllel~ 
w i t h  IhiJ ( ) l ) l ) l ) r l  tl l l i l<V, +~kill, a n d  cxI)l ! l ' i (Jl lCIJ l i e C e $ ~ i r v  I() 
i)ei-I(i l ' l l l  l he  l+tiil(Jli()liS ( ) l 'sk i l le ( l  I t ' ( ides,  (Jr~ifls, (11" IW(>ll;ssi()lls; 

t21 Exh,ns ive  ~il((t 17)(J(ised r(+'cr(+lilill~ ac l i v i l v ;  
(3) E l i n i i na l i ( )n  (if l hc  ~idv(!rse i in l )a( : i  e(iti$1Jd hv u l (va l i -  

( l a l l ; d  ,~c Icc l i t )n  ( : r i l c r i a  l,~(;e ,~ec:li()i~,~ :1 a n d  tJ, U i l i f ( ) r l i l  
(:hli(h.,lii(es ()it l~ l i i l ) l ( ivces Scle(: l i ( ) i~ I ) l ' l )ce(hl l 'CS (lfiT,~), 4:i I:11 
:10,29(); :/<",i,2.':)7; ..,,'{."4 . . . . .  ~'<- (I (, ' \LI~tlSI ~..,,"~" 197,'I)); 

Pl) M ( ) d i f h : a t h l t l  l h r ( ) t l g l (  (:<)lh!etivl, ' h a r g a i l f i n g  \ v h e r e  a 
h l h ( n ' o r ~ a n i z a t i ~ H I  r c l ) l ' e se l ( l ~  (Jl(l lH(Lyc(;s, ()r t u l ( i h l tm 'a l l y  
x.V]lel'(] (llllJ 111)1~$ I1()I, (}f I)l'(:)ll(()lil)tl ~ll(d I~lv()ff I)l'l)ce(]lll'(!s+ 

II;111.t..'1 I!:~l~il) l ishil( l .  ( ~ l l t ] i ' l l la l iv( ;  ac l i ( l l l  i)lall.~. 

Al l  al ' l ]r l i lal ix 'e a(:l ic)i l  l l la l l  ( )r  I ) l ' ( igran l  tLIl(h+T Ih is  sc(: l i ( ) l l  
.~hall (; i ) l l l~i in Ihl'lJ(+' e lC i i l e i l l ~ :  ~i i 'eas()l l~il) lc ~e l f  ~iil~il),sis; ~i 
i'ca.~()il~ihh.' bas is  l+t)i • C( l l l ( :h i ( l i i l~  ~icli()ll  is ~l l) l l i ' ( lu)i iale; ~iil(I 
i'e~iSi)li~il)lc ~icl i l )n.  

(;i) Itt.;isfnz;llJl(..+.+c+!f;(/P;tJvsi,,+. Th(' .  ()hi(+'(.+live ( l l a  s ( ! l l a l l a I v $ i s  i~ 
l(+l (l l; l(Jl' i l i i l i(; tvh(J lh (Jr  (Hl l l )h ) ) , i i i (H i l  iH'~icl iccs (1(), ( )r  l l } l ld  I(), 

exc ludc ,  ctisadvanla<ge, restr i t ; t ,  c)r resu l t  in ad'vcrse iinl),:tet o r  
d i s p a r a l e  l r e a l  m(.'t l t  o f l J r e v i o u s l y  e x c l u d e d  o r  res l  r i o t e d  
g r o u p s  o r  leave uY+corrected the effe(-ls o f  p r i o r  d i s c r i m i -  
na t ion ,  a n d  i f  so, Io a l l e n i p l  Io d e l e r m i l ] e  \vhy.  T h e r e  is no 
m a n d , ' i l o r v  m e t h o d  o f  cond l .nc t i r~g  a s t ; I f  a n a l y s i s .  T h e  
em l )h ) ye r  rn,:ty u t i l i ze  techniq l . ics  used  in o r d e r  to comF, ly  
w i t h  E × e c u l i v e  O r d e r  No. 11','46, as a n i e n d c d ,  a n d  i l s  
i m l ) l c n i e r l l i n g  regu la t i ons ,  i n c l u d i n g  41 CFR Parl 6()-2 ( k l l o w n  
as lh ;v ised O r d e r  4i, o r  l 'e la ted o rde rs  i ssued  hy the  Off ice ()f 
Federal Col ( t rac t  Comlfliance Progl 'an ls  o r  i ts a t l l h o r i z e d  
;.(g(;ileies, o r  m a v  t iso al) ana lys is  s i m i l a r  to tha i  r e q u i r e d  
( l i e d e r  o l h e r  F e d u r a l ,  s l a l e ,  o r  l o c a l  l a w s  o r  r e g u l a l i o n s  
I J roh ih i l i ng  eml) lo+vmei l l  d i ,~c r im ina l ion .  In e()nd(+lcI ing a sel f  
anai.vsis, the  cmplox ,ur ,  Ii(I)(Jl" o i -ganizat i ( ) i l ,  o r  o t h c r  i)(;l'S(_)ll 
s(+ihiect to T i l l (  t i l l  s h o u l d  I)t+' c(nlc:el' i~ed w i t h  the  et]+eel on i ls  
c l n p l o \ , l i ] e l l l  l)r:+iclice<~ of  cire(+im.~+lal~ecs w h i c h  m~i\, I)c l he  
l 'eSult o t d i s c l ' i l t l i i l a l i O l l  t).v o l h c r  persoi~s o r  i l iSt i l (+l l ioi ls. Se(; 
(;/'/'~,:.].~,S V+ f ) i lkc  P O w f J r  C(9., 401 U.S. '424 ( I,(i7 1). 

(h) /h 'as+. la lge b;tsL~'. If the  sell;. ln;. l lVsis s h o w s  tha i  o n e  o r  
lllOl'C e l i i l ) h )v Ine lH  I ) rac l iues:  (lJ Have (il" h++nd Ii) H~ive {i l l  
a(lvel',~e cf fecl  ()n i~' l l iplo), lnel~l ( ) l ) l ) ( ) r lu l~i l ies ()f lilcinl]el'<'+ o f  
l t revi ( lus l5 , e x c l u d e d  gr( i t lps,  o r  ~roul )~ t\,hilsl: +, enlt)l( i.viYli; l l  I o r  
i ) r ( l l l l ( i l i i )na[  ()l)l)()rlullilie.<+ ha\,c beel-i a r t i f i c i a l l y  I im i led ,  (2) 
h.+avc t l iw( l r l ' l ; e led  l hc  clti;(Jls ()f p r i o r  di,~+cl'iitlill;_ili(llL ()1" (3) 
l 'est i i l  in clisl);+il'~lll! Ire;+liil iel~l, lh(; i )ers( i l l  l i i~lkin~ l h c  se l l  
ailal\,.~is h~ts ~l rc;+lS(ll~allle hasis for c()ncJl(+i(lil~g lh l i l  a(: l i () i l  is 
al)l)r(lt)ri;+iltx It i+~ i l() l  ile(:e~<,+al-.V Iha111;+., ' sell;+lnal),sis c.~lahl ish 
ii v i l ) la l i ( ) i /  ()f Tilh+' VII. Th i s  rt,,~+lSi)llahh; ha,~is e x i s l s / v i t h ( ) u l  
lit(%, adiliis,.~+illll ()r t+()l'llial l i n d i i l g  lha i  the  i)el'S()il has vh ) l a l ed  
"l'ilh~ VII, a l i d  \ v i l h o t i l  r(!~al'd l() w h e l l l c r  lhc l 'e  (,+xislS lil'~L(~lhle 
deten.~(.'$ I() ~i T i ih ;  \q l  acl i t ) l l ,  

(C) [If;~(.~OIl+lt)ll; ; l(; l ion, Thl+ ac t i on  l~ikell pt l rSt l~ini  to +ill 
al ' t ] i ' l l ]at ivc ac l i ( )n  plat1 o r  pr(:i+l-alll iIiLISI l ie i'ea.<+Ollahlc in 
re la t i on  to the l i r o b l e n l s  d isch)scd  t)), the  scI f  ai+iaLv.~i.~. Such 
i -casol la l ) ]c act i i ) l ' i  I/lax,' i n e l t l d e  ~oals a n d  tilltet~.ililc.~ o r  o l h c r  
a p p r o l ) r i a t e  e m p h ) y n l c n l  lu()ls w h i c h  r c c o g l l i z e  l hc  I'~lce, Dex, 
o r  n a t i u n a l  o r i g i n  o f  al)pl iuaiH.~ or  eml)hJyee+~. I1 m a y  i l lcl(+ide 
the  a d o l ) l i o n  o f  p rau l i ce$  w h i c h  w i l l  e l imina l (~ + the  acl(+ial o r  
i ) o l en t i a l  adve rse  i m p a c l ,  d ispara t ( ;  l l ' l Ja l i l len l ,  o r  effect o r  
pasl  d iser i l~) ina l io i~ I)), p r o v i d i n { 4 0 l ) p o r t u n i t i e s  for  i l len l l )e l 's  
o f  ~l'OtlpS w h i c h  h~lve I)een e x c l u d e d ,  I'(;<~ardlcss o f '+ \ ,he lher  
Ih(; l i e rsons  I)( ;nel] l ( ;d x\,er(; I h(] lnSek,es l i t(; v io l  i res o f  p r i o r  
iJolicJi;s o1" pl'c)ced(+lr(+;s w l l i e h  l i r ( i d u c e d  the  ,~ldvel'siJ i ln l ) i le l  
(ll- d i s i J a r a l e  I r e a t l l / ( H i l  o r  w h i c h  p c r l ) e l u a l c d  p~lSt 
d i,'+(;li n ii i~al il)n. 

11) IIl(ISll';tl[(JllS 1!1" [Ip/l l ' f)pl '[[ l l() ;I[.'[T#'III;(Iiv#" ;ICI[IJlI, AI]I lTl l , i -  
l ive ,~l(JtJ()ll i ) la i /s  ()1" i)i'()gl'~iliiS lil~(v J l lch ldc,  hu l  ~il'e l i i ) l  l i l l l i l e d  
I(), l h ( ) s e  (h]sci 'Jhl :d  Jn 111(; I~(lli~il E i l i l )h ) .v i i l e l l l  ( : ) l l l ) ( I r lu l l i l+v  
(:t)()l '(: l i l l~(li l l~ (::()tlfl( ' i] "l:'()li+.:)' .+';';t ~ll(Jll I(::lll ()ll ,.<\ f l ] l ' l l l~l l ix'(J/ \cl i() l l  
Ih'()granls I i)r SI~II(+ + al((:l I,()cal G()v(,.rnmerH ,,\t4er~cies," 41 I+'11 
:1~,/41,1 (Si ; l> ie lnher 13, 197(+i), r(;alt ]rnl(Jd a n d  exlcrld(+'d tt) all 
i)(;rsons suhj(;cl Io Federal equal mnl)ho, melll (q)I)(H'lunily 
taws and (w(h:rs, in th(J UniI'(wnl C;uidelines (m Empho,(;e 

Sele(:t i()n Ih'()(:(!dures ( 1!178] ,13 I"1"1314,2{)0; 38,300 (Aug. 25,  1 ,t)7~i)+ 
Tha l  Sl~ll iJlt lei l l  rca(Is, i l l  rch+'\,anl i )ar l :  

Wh(nl an mnld,~y(;r has r(;;.is()ii I() helh;v(; lhi|I ils sl;h]c:tion 
i n ' ( i c ( ; d t w c s  h a v e  " '" CX(:JtnshHlar+~' id'l(;cI " " ,  it sh( ) tn ld  i i l i t i a t c  
a l l ] ru l l a t i vc  st(;l)~ t() rcYnc(Iv  th(;  .~+tu+:tH()li..SLICII stt;l)S, xvllh+qt in  
(h+','.dgn a n d  l+'Xl;cti t i lHl lll+I.~J 1)(] I'~+ICC, Ctd(H'+ ++'+e:';, ()r t ; t h n h :  
' ( :()nsci()t+s, '  int:lti(h+', htH an'l,' tl()l liuHitc(l t~i, l h u  l i i lhre , 'h lg :  

Tit*+ I;stahlishuHl+ull ()f a h)H~ I(H'ltl ~()+ll +Hid shl)u'l rang(;, 
ilih+'u'i m g()al+ and l( un(;la h hi,'+ fi)n" flu: s p(.>cilic: h)h ('lassilical i(Ins, 
al l  (H".+,.'hich +hml ld  lake in l( I  a('c(itux'll Ihc ava i l ah i l i l y  (d" 
hasi(:ally (IHalith+'d IlC1".'4()1l.'4 ill IIIt; I'(]h;','+llll i()h i l l i irkcI; 

,,'t i 'CCl't l i l l l lCll l  Iw(~gu'am iI(+sigtH+'d I(~ +lllr+lCl (itlalifi(+'tl 
illciliht."l'S (if lht; ~l'l)tl I) ill cll.ll.'Sli(llI; 

,.'<l s),.'4l(;ill+llic: i;l]'lll't I() (H'~jIIIIZC ',.v(irk and r(+-th+'sigrl iohs in 
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ways tha i  p rov ide  O l )po r lun i t i cs  for i)e['sons la(;king 
'jotlri~ieyll]all ' level klloWl(;(t~l; or skills Io enh;r and, ~41h 
al)prnpriate training, Io progress in a carci]r field; 

1]ova 1111JJ11 ~ s c J c c t  i o n  JnstI'LI l n c n l s  o r  pl ' (Jccd LIFtTS w h i c h  
tlav{: no l  yc l  [)(]cn val idated in Ol'del" to I'(JdLIce O1" c'liminatc 
eXCILis[onal],  efli~(:ts on i )ar l ict i lar  grOLll)S JI~ l )ar l icLi lar  ioi) 
(;lassificali(Jns; 

The ini t iat ion ofnlc,3sLircs designed Io assLirc lhal i11cil]l)l)rs 
o f lhc  affectcd group who  (li'C qualif ied 1o i)crforln the jol) ~il'(~ 
included w i lh in  ihc pool of i)el',~on,s froli] which lhc sl]h,~cling 
ofih:ial I11ak(]s the sl;h;ciion; 

t~ sysll~lllalic (}ffoI1 Io l)r(Jvidc C~ll'(}(]l" advailCClii(Till li'(iinJi~, 
I)oth Classrool l l  ant i  i )n- l l le- jol) ,  111Cllll)loy(}cs Ii)cklT(t i i l lo  (]cad 
end  jobs; ai l( t  

The cs ta l~ l i shmcnl  o f a  s vs lc i l l  l ])r r l ;~ulal ' ly inonitori l l~J the 
of lec l ivo i lcss ol' lhl~ i);_irlJctilar a l ] i r i l la l ive  a('li(l l l  i)r(l~rani, an(] 
pi'oci;(lui'~Js 1()1" inak i i l~  l i l i ICly a(ljuslli)ci~l,~ il l ih is i)rogralil  
~A,h(}l'C CI]i~clivenoss is nLII C]Ol)lOl]Slral(Jd, 

(2) S t a n d a r d s  q / ' r c a s o n a b h ;  nct i~m. In c o n s i d ( ; r i n g  the  
r e a s o n a t ) l e n e s s  o f a  part icl_l lar  a f f i r m a l i v c  a c t i o n  p l a n  o r  
program, lhe C o m m i s s i o n  will general ly  apply  ihe following 
s landa rds :  

(i) T h e  p lan  s h o u l d  bc t a i l o red  Io solve the i ) r ob lems  w i ] i c h  
w e r e  i d e n t i t i e d  in the sel f  analysis,  see § 1608.4(a), SLll)ra, ail( I  
Io e l l s t i re  l ha i  e m l ) l o y m e i H  sys lems Ol)crale fa i r ly  in lhc  
| t l lLlre,  w h i l e  avoJdJng l_lllneci]SSal), res t r i c t i ons  o n  Opl )or -  
l u n i l i e s  17Jr the w o r k f o r c e  as a who le .  The  race, sex, and  
n a t i o n a l  o r i g i n  COnSCJOLiS I ) rov is ions o f  ihc  p lan  o r  I ) rogram 
s h o u l d  be n ] a i n l a i l l o d  o l l l y  so long as is I1CCCSS{II'y I0 achier(:  
lhese  objectives.  

(ii) Goals and  t i i n e t a N e s  s h o u l d  I)e i 'casoi~al)ly relah!(t I() 
such  i ; o n s i d e r a l i o n s  as l hc  eflL'cls of  i)ast d i s c H m i n a l i o n ,  Ihc 
need  for  i ) ron ] l ) l  e l im ina l i o i~  o f  a(Iversc Jinpacl  o r  d is l )a ra le  
l r ea l i l l e l l l ,  the ava i la l ) i l i t y  o f  bas ica l l y  qua l i f i ed  o r  qualJfial)h: 
a [ )p l i can ls ,  and  1he n t i n l l ) c r  o1 (~>inl)loynlei~l Ol ) l )Or lu i l i l ies  
e x p e c i e d  to bc avai la l) le.  

(d) I'Vrittcn or  lmivri l tcn /)/;ms o r  ])ro~l';llll,~--(|) I,Vrillc/I 
/)la#l~ rcquir~:d ./'~)r 7/3(bK'l) /'mJtccti(m. The  p r o l e c l i o n  o f  
sec t ion  713(b) o f  T i l l e  %./11 w i l l  I)c a c c o r d e d  I)y the C o m n l i s s i o n  
to a p e r s o n  sLi l) jecl Io T i t l e  VII o n i y  i f  the ,sella nalvsJs and  the 
af l i r i l ]a lJve ac l i on  p lan  al'C dah ;d  and  Ji] w i ' i l in~,  and  ihc  p lan 
o t h e r w i s e  incc Is  1he require111Cllt<~ o f  SCClJOll 2" 13(I))(1). "l'hc' 
Co l ] ] i nJ .~s ion  w i l l  i ] o l  r e q u i r e  l h a l  l h c r e  t)e a n y  wrJ l l~ ;n  
s l a l e i ] ] en l  coi~ciLidJil~ l h a l  a Ti t le  VII v i o l a t i on  exisls. 

(2) I lcasonablc causf: dclcv'minnlion,~. X,Vherc a l l  a t ] ] r l ] la l iv l ;  
a c l i o n  i ) lan  o r  i;)rogi'ail l  is a l leged Io v i o la le  T i i l e  VII, o r  is 
asserl(~(.t as a d e f e n s e  to a c h a r g e  o f  d isc r i i ] l i na t i on ,  the 
C o m m i s s i o n  w i l l  i nves l i ga le  1he charge in acco rda i i ce  w i t h  i is 
usua l  p r o c e d u r e s  and  i ) u r sua l l l  Io l he  s la i l ( l a rds  sel fo r th  in 
lhose  Gu ide l ines ,  w h e t h e r  o r  11ot the analys is  and p lan Ltl'e in 
w r i l i n g .  However ,  ll~e al)sei~co o f a  wr i l l e i~  scl fanaly,~[s and  a 
wr i l t c l~  a l ] ] r l na l i vc  ac l i on  p lan  o r  I ) rogran]  I]1{i%' i ] l a k c  it 11101-0 
d i f f i c u l l  to t ) rov i ( le  c red ib l e  ev idence  lhat  tt~c ana lys is  was  
coi~(tuctc(t ,  and  l ha l  acl iol~ %vas l ; ike~ t)t irsLiaiH to a p lan (Jl" 
i ) rog ran l  t)ase(t on ihc  analysis.  'Fherelore,  the Con ln l i ss ion  
reco l l ln lcHlds  lha l  SLIch ana lvses and  plans I)(7 in wr i t i ng .  

§ 1608.5 A f f i r n ] a l i v e  ac l i on  co ln l ) l ia l lCC i)rol.~ranls u n d e r  
I+~octi l ivc O r d e r  No. 11246, as a inended .  

I Jnder  T i t le  VII, a f f i rn la t i vc  ac t i on  COml)lJancc i ) ro~ran ls  
a d o p t e d  pL l rs t la l l l  1o l~xcCtlt ive Or t l e r  No. 11246, as a lne l ld l ;d ,  
and  its i m p i e i n e n l i n g  regu la l i ons ,  i n c l u d i n g  41 CFR Parl 60-'~ 
(Revised O r d e r  4), w i l l  t)e u o n s i d c r e d  I)y 111~; Co ln in i ss i on  i l l  
l i gh l  o f  l he  s i n l i l a r  i ) t i r l )oses o f  T i th;  t i l l  and  ihc  I]],',;cculivc 
Order ,  and  the Co inn l i s s i on ' s  res l )ons i l ) i l i t y  t l nd l t r  Exccu l i vc  
O r d e r  No. I'J067 1o avo id  p o h : n l i a l  con l l i c l  a l i lOl l~ Fc(Ioral  
equa l  eml)h~,vmenl  o t ) p o r l u n i i y  i ) ro~rai11s. Accord i i ]g l y ,  lhc  

C o m m i s s i o n  w i l l  process T i lh  ~, VII r o n ] p l a i n i s  involving4 such 
af l i r i ] latJve ac t ion  coi l ] [ ) iJal lce i) l ,o~ral]]s t l i ] dc r  this sect ion. 

(a) t)rof;fJdurlJ,s.for rcvif~,lv ( ! f  /~/.7"[l+lll~itix,f],+tf;lifjll Coltl])[i;tli(-c 
t~/'ogl';iln,~. I f  a d h e r e n c e  to al l  a f f i rn ia t ivc  ac t i on  co lnp l ianc l , '  
p rog ra i l i  a d o p i e d  i)Lirsuant 1o E×cot i l ive Orde r  No. 11946, as 
an lo l /ded ,  an£l i15 i i l l l ] l e n l e n l i l / g  regu la l io i l s ,  is t i le  basis o f  a 
c o l n l ) l a i n l  f i l ed  Lln£icr T i i l c  VII ,  o r  is a l l e g e d  I o b c  l h c  
just i l i ca l io i~  l~)i" a l l  a c l i o i / w h i c h  is cha lh ;ngc( l  u n d e r  T i t le  VII, 
the Coinn] i ,~sioi ]  w i l l  invcs l i~atc  lo  dcICrl l l i l l ( ] :  

(l) W h e t h e r  lhc  affi rn la l i vc  ac t i on  cOln l ) i iancc [ ) ro~ l 'a l l /Xv ; ls  
adOl) ted t ly a [ )crson sLil)jcgl Io l hc  Orde r  a i ld  i)LirSLlanl Io lhc  
( ) rder ,  a i ld  ( 2 ) w h e t h e r  aflhcl'(?,iici] Io the ])1"O~1"(11/I tVilS the 
basis o f l h e  cUin l ) la in t  o r  the jus l i l i ca t ion .  

(1) ['ro,~Jl'TIlll,~ ])ruvioH,'~/v ~i/)/Jl'fJwf:d. I f  t h e  CI) I l I I l l iS .~ i ( ) I1  
inakcs the (h~ lc rn l i l la t io l l  di!,~cril)t;d i l l  tJaragraiTih (a) o f  this 
sec t ion  and also find,~ lha l  ihc  a l ] ] r i na l i vc  ac l i on  [) l 'ogran] Ilas 
been apl ) rov( ;d I)v al l  a l )pr i i l ) r ia l ( ,  ~ t i i } lc ial  ()t'113(; I ) c l )a r l l n i ;n l  o f  
La l i o r  or  i ls  a u l h o r i z e d  a~(Jnci(+s, ()1" i~ lJal+l (Jt;l c o n c i l i a t i o n  or  
, ~ e l l l c i l i e n l  a~l ' t ] ( } l l lC l l l  o r  a l l  o r ( t e r  o f  ~111 a ( l i ] l l n i s l r a l i v c  
~l~Oll(Jy, x v h ( ; t h c r  ( ; n l e r c d  I)V c o n s C l l l  o r  a f l c r  c o i ] I o s l o d  
i)rocf;eding,~ l i r o t l gh l  Io (HI fOFC(~ I~xi;oti l ive O rde r  N(). 11946, as 
ai+lCil(t(+(I, the C()l]l l l l is,~iOll w i l l  i.~.~Li(~ a ( h : t c r l i l i l l a l i ( i n  ol + l io  
l'casot~at)llg C;.t tl SC. 

(21 Pl'O<ql';tlll II()t /)revioI l ,~y ;ll)/jl'Ovf;d. I f  the Con in l i ss ion  
n lakes the dc le rmi i~a tJon  descr i l i ed  i l l  pa rag raph  (aL of th is  
sl~,ctioi~ b u t  l l~e iJ ro~ l -am has  n o l  I )ee i /  a l ) lT i -oved I)y an  
a l ) l ) l ' o p r i a t e  o f f i c i a l  o f  I he  I } e p a r l m c i ~ l  o f  L a b o r  o r  i ts 
a u t h o r i z e d  agellCies, 1he Con l i n i ss i on  w i l l :  (i) t . 'o l low the 
i)rocedLil'~J in § 1608.10la) a i l d  i 'ev icw ll~e pro~i 'a i l l ,  o r  (ii) refer  
the p lan  1o the I }c i )a r tn l l ]n l  o f  La l )or  for a d e l e r l l i i i l a l i o i l  o f  
whet t~er  il is to be a i ) l ) rovcd u n d c r  Exect i l i vc  O rde r  No. I 1 'J41B, 
as a i l ] e i ] d e d ,  a n d  i ts  i m l ] l c n ] c n t i n g  r o~ t i l a t Jons .  If, l i l t  
Co[111nissiol~ f inds tha i  ttae ] ) ro~ran]  (Ioc,~ con fo r l n  to lhlTs(} 
G u i d e l i n e s ,  Ol + t h e  I ) c [ ) a r t l l l C l l l  o f  l . ,al)or a p p r o v e s  the, 
a f th 'mal ive ac l i on  con l l ] l i ance  l)rogranl+ lhe  Con ln l i ss ion  w i l l  
iSSLie a c l e te r l l ] i na t i o i ~  o f  no  r c a s o n a t ) l o  CaUS(} t i n d e r  
§ 1608.10(a). 

(b) l i e l iancc  o~l / t l csc  gt~idclinc.s. In a d d i l i o n ,  i f  I he  
alJirlnati\,P, aclJOll cOln l ] l ia i l cc  prc)gral l l  has I)een adol : ih;d in 
good  l ] l i lh  re l iance  on these {;uidulJncs, the p rov is ions  of  
sec t ion  713(hi( 1J o f  T i l l e  VII a l l d  o f§  1 fLg0~. I 0il)), be low,  may  bc 
assci ' Icd I1%., Ihc COll lra( ' lor. 

§ 1608.6 A l t ] r l na l i ve  ac t i on  p lans  w h i c h  arc  p a l l  o f  
(7()nllnl<~sJon Coi lc l l ia l i ( )n  o r  selllP, meIH a~l'Ceillcnl<~. 

(a) P r ~ c e d u r c s / } ~ r  rm,i~;w q/'tHan.'~. I f  a d h e r e n c e  to  a 
conci l ia t ion or  se t l l emcn t  ag reement  execu ted  u n d e r  T i t le  VII 
and  a p p r o v e d  bv  a rcsl~onsihle off ic ial  o f  the EEOC is the basis 
o f  a c o m p l a i n t  f i led u n d e r  T i l l c  VII, o r  is a l leged 1o be the 
ius t i f i ca t ion  for an ac t i on  cha l l enged  u n d e r  Ti th;  VII, the; 
Con]n]Jssio l l  w i l l  i iwcs t iga lc  to d( ; tc r in ine:  (1 )Whe the r  the 
c o n c i l i a t i o n  a~l 'COl l l lHl l  o r  s e l l i c I n ( ] l l l  a~r t ] ( ) l l lC l l l  ',va,"; 
a l ) p r o v e d  t)v a resl )onsi l )h~" o f f i c i a l  o f  l h e  EEOC, a n d  
(2J w h e t h e r  adherc i~cc to lhc  agrcc111{}ill ~.vas the I)a.~is for the 
c( ) in l ) la in l  o r  jus l i l i ca t ion .  If lhe  Con ln i i ss io i l  so tinds, it w i l l  
I11LIkc (1 d O l C l ' i l l i l l a l J o l l  o f  I1() l - e a s o i l a l ) l e  CLILISI7 u n d c r  
§ 1608. HI(a) a i ld  w i l l  advise the l~?,Sl)ondonl o f  i ls i ' i~ht u n d e r  
s e c t i o n  713(h)(1) o f  T i l l c  VII  to  r c l y  o i l  l h e  c o n c i l i a l i o l l  
agl'CClllCn I. 

(I)) t l e l i ; l nc r  f>rl lh#;sc bJuidc/illf>.s. I11 a d d i t i ~ l n ,  i f  I hc  
a f f i r lnat ivc  ac t io l l  I)[al i o r  p rog ra l l l  has I)cen a d o p t e d  in ~oo(I  
la i th  i'l~]i~lliCC Oll these Guide l ines ,  lhc  i+rovi,sions o f  .~l)clioll 
7 I 3(I))(1) o f  T i t le  VII and  of§ 1 (~()8.10(I)), be low,  i ] laV I)c as,~orh~d 
I)v lhe  r l ; ,~i iondci l l .  



li~()8.7 A f t ] r m a l i v ( ;  a ( ' l i o n  i)l~in~ ()r i ) ro~J 'an ls  u n d ( ; r  Simile 
()r I()C~l] l aw.  

,Af f i l ' i l l~ l l i v (J  ; t ( ' l i t ) n  i I I ; ` tns ()r  i~ i 'o~r~t i t lS ( ; x ( ] ( ; u l ( ; d  I )v  
;-l~i'('.(!ln(}ill w i i h  sl;`ll(J ( i r  ]o(';-il ~()v(Jr l l l ] l ( )n l  a~(Jnci(:s, o r  I)y 
Ol'(t(~'r o f  sl;.il(J o r  h)(';`ll ~ovor l l l l l (J l~ l  ;-i~(;il(:il;s wh(. ' l ] l(Jl" (Hll(}r(Jd 
t)%, ( 'ons(J l ] l  o r  a f l ( ; r  coi~l(, 'sh~d i)i'(:)c(~(~(lii~D(s, ( l i ede r  Sl;-ilLfl(JS o r  
(t i 'di l~l i ]( :( ; ,~ (l~.'s('rit)(:d in T i t l e  VII ,  w i l l  I)(~ i ' (mi( ;w(;d I i v  II1(; 
( : o i l l n ] i s s i o i~  in  l i gh t  (11" lh(J s im i l~ i r  I)UrlJ()S(Js o f ' r i l l ( ;  VI I  ~til(l 
s u c h  sl ; - i l t i l ( ;s ~iil(I ( t rd inai l ( ; ( . 's .  A( ; ( 'o i 'd i i~ l~ , ,  111(; { : o n l i l l i s s i o n  
`,%,ill i:)l-()(;()ss T i i l (~  V I I  ( : ( ) l l l l ) l ; - i i l l lS  i lW( ) ] \ . ' in~  ~ t i ( :h  ~iftir111;`iliv(; 
;-i('ii()t~ i ) l ; - ins o r  t) i ' ()~l '; . i l l lS t l l l ( t (~] '  ( h i s  s('.(Jli()l l .  

(.:t} t ) roc(: ( t l l l ' ( : .~;  I7) I "  / '(:v/(TIv r4/" / ) / I t / iS o r  pl'()~jl';lllT.~'. I f  
; ` i ( ]hcr(: l~t;( ;  I ( ) a l ~  ; ` t l} i ( ' i l l ; i l iv(;  ~ l ( : l io i l  i)l;`tll o r  l)t'(:)~i';`iiil ( ; xec t t l ( :d  
I)tll 'Stl;`il~l I() ~i sl;`il(; sl ;- i l t l l ( ;  ()r I()cal oi 'di l l ;- i l l(J(; d ( ;sc r i l ) ( ;d  in  
r i l l s '  v i i  is lh( :  I)~tsis ()l;`i ( ; ( ) l l i ] ) l~ i in l  f i l ed  und (J r  T i l l (J  VII  ()1" is 
;-ill(;D((!(I I o  I)(; Ih(~ j u s l i f i ( : , i l i ( ) n  f ( ) r  ;`ill ; ` ( ( - l ion w h i ( : h  is 
(:l l;`tl l(;l l~(!([ t i i l ( h ! r  T i lhJ  \ i l l ,  lh( ;  C( ) l l l l l i i ss i ( ) l~  %`,,ill il~V('.sli~;`ilc 1() 
(h;l(;rii~il~(,.: (I) V t /hc lh ( ; r  Ih(~ ~if lh' i i i~i l iv(; ~i(- l ion pist i l  ()r IJr(),~l'~illl 
,̀%,;̀ is (Jx(!(-Lit(Jd I)%, ;.Ill (~lll])l()~'(;i', la l ) ( t r  ()t'~;`lniz;`lli()l}, ()r I)(~l'S(:)ll 
s u l ) i c c l  I l l  ih(~ sl;-il til(J ()r ()l'(lil/~ill(:(>', ('J) w h ( ) l h ( ; r  lh(! ~l~r(;( l l i i lJl l l  
• w;-is ; ` i ] ) l ) r ( )v( : ( l  I)%, ;`111 ;-t l ) l ) i ' ( ) l )r i ; ` l l ( :  ( t f l ] ( : i ; i l  ( i f  l h ( !  st;`it(~ ( ) r  h)( ' ; t l  
~()V( ! l 'n i l t ( .q l l ,  ~ i l ld  ('J) w h ( ! l h ( J r  ~i(I]l(,~l'(Jll(:(~ l( t  111(; I)l~t(~ ()r  
i )r ( )~i ' ; ` i i l i  `,v~is l h c  I);`isis ( i f  lh(J ( ' ( ) l l i l ) l~ l i i l l  ( t r  jus i i l i ( : ; ` l l i ( )n .  

(I) / ) l ' l ' .v io(ISIV, ' t ]J/) l 'n l ' f ' ( t  t)/;l l lS (J/" I)l'()~l';Inl,'~. I f  t i l l ;  C ( t l l l l l l l S -  
Si ( ) i l  l } l l ( I s  lh ( ;  I ] i ( ' ls  d( ' .s( ' r i l ) (~( I  i l l  i);`ii';`i~r~tl.)h (;`1)(if I h i s  s( ; ( ' l i ( ) i l ,  
I}l(J C() l i i l t i i ssJ( )n  wiN,  in ~i(:(:l)i 't l~ill(:(; w i l h  Ih ( ;  "Stl l )Sl;` i l i l i ; ` i l  
w ( : i < ~ h l "  I ) r ( t v i s i ( ) n s  ( i f  s ( : ( : l i ( )N 70(; ()f 111(: A ( ' i ,  f i i~(I n() 
i'(;~iS()lt~ihh! (:~ius(; wh( ; r ( !  ~ll)l)r()])l'i~it(!. 

(~) I)l;llt."; hI" pI '( j~I ' ; I I I I ,~ II(H [)l'(.'Virl. l lSly ;I])[) l ' f) l ' l ;(I .  I1"111(.' ])[;`11) o r  
I ) l ' ( )~i '~i l l l  h~ls i l ( ) l  I)(:(;11 al ) l ) r ( )v( ; ( I  hv  ;`ill a l ) l ) r ( ) l ) r i~t l ( :  ()tt](: ial ( i f  
lh ( !  sNil(J ()r I()(-;`t[ ~ ( ) v ( J r l H i l ( ] l l l ,  II1(; C ( ) i i l l l l i s s i ( ) l l  %%,ill l ' ( ) l l ( )w lh(~ 
l ) r t )c(Jdt l r ( ;  o1§ I(i(1~. I(I ( ) f lhcs( . '  ( ;u i { l (~ l incs.  I f (h ( ;  COi l i l t l iSS i ( )n  
f i n ( I s  I]t~tl II1(; ]) l ;- in ()i" i)'()<~1';-i111 d()(Js ( : ( ) f i l l ) r i l l  1() i h c s ( ;  
( ;u i (h; l i i~ ( . 's ,  Ih ( ;  ( { : ( ) l l i i i l i ss i l ) l l  w i l l  l l i~lk(!  ~i d ( ;hJ r l i l i n ; ` t l i ( ) i l  ( ) f i l l )  
i'(;;`iS()ll;`il)](; (';.itlS(; ;_IS sol  l ] ) i ' lh  in  § 1(iI)8.10(;`i). 

(I)i I I H i ; t # l c ( :  r)n I / ) ( 's("  ,q(/idclim:s. 11/ ;` l( l( IJlJ()n, i f  111(; 
;-tflii'tlt;-ilJv(; ;`t('lJ()ll lJl~tn o r  I) "o~l';-illl h~ts t)(.'(;11 ;`i(t()lJl(;d in ~()(:)d 
f a i l h  r(; l i~tnc(, o i l  l hcs ( ;  { ;uid(Jl in(. 's,  t h e  I)r(.)visi( tns (J l 'soct iot~ 
71:1(I)111) ~ii/(t § It;(),~.1()(I)), I )c l ( )w, i l l ; i v  I)(! ;`lSS(Jl'l(~.d I)%, lh l ;  
r(Js[)() l l ( ]( ] l l l .  

§ I(;08.8 A(lh(:r(:t~i(:( '. I() ( ' ( )ur l  ()r(h:r .  

I);`tl'li(Js ;`It'(; (Jl t l i l l (Jt l  I() r ( ; iv  ( i l l  ()l 'd(H's () t ' ( : () l l r lS ( i f  (:()(I l l :((I l l ; i l l  
j t l i 'Js(IJ(: lJ() l l .  I f  ; ` ldh( !r ( ! l l ( : l ;  I() ;̀ 111 ( ) r ( l (~ r  ()1' ~t IJi lJt( ; ( I  SI;`i l(!s 
I ) J s i r i ( ' l  C ( ) i l r l  i ) r  ( ) l l l l ~ r  ( ; ( ) t i i ' l  ( ) f ( J ( ) l i i l ) i ; l ( ' . i i l  j u r J s ( l i ( : i i ( ) i l ,  
`,%'h(Jlh(;r (.'nhJi'(>(I I)), (:()ns(.' l l l  ()r ;`ll'l(Jr (j[)nl(~sh~d l i l i ~a l i ( )n ,  Jn ~i 
C;`lSi; I ) l ' ( ) t l ~h l  1() Cl l t ' ()r( :( ,  ~i I:(~d(Ji';`tl, s l ; ` i l (L ()r I()(: ; i l  (!( lu~tl 
( ; i t t l ) l ( ) . y l t t ( !n l  ( ) l ) l ) ( ) r l t i l i J l . \ ,  I;`l~V ( ) r  r (J~l i l~ i lJ( ) i l ,  Js lh ( :  l)~isJs ()t'~i 
( ' ( ) i l i l ) l~ i J l t l  i ' i l(~d t i n ( h ; r  T i l l ( :  V I I  ()1" IS ~ll l(J~(;(I I() I)(! I I / ( :  
j u s l i l ] m i l i ( ) n  I'l)r an  ;`i(:ii()il w h i c h  is ( 'h~tl l( ' .n~(;l l  u i l d ( ' r  Ti l l ( ' .  \ I l l ,  
Ih(J C( ) i i l l t t i ss i ( )n  w i l l  i iw ( !s l i~ i l ( J  I() ( ] l ; l ( .Tl i t i l tL ' :  (fl)1,4.;h(Jlh(Jr 
St l ( ;h  ~ilt ( ) l ' ( ] ( ; r  (J . \ is ls  ~ii l(I (I)) w h ( : l h ( . ' r  Li(Ih(: l ' (JiH:(; l i )  11/(; 
~il}h'(tt~il ivc ;-i(;li()lt i l l , i l l  w h i c h  is ])~il'l ( I f  lh( ]  ( ) rd ( ! r  w;-ts 111('. 
I);`tsJs ( i f  lh(! c ( ) i t i l ) h i n l  ()r ius i i t ic ; ` ( l i ( )n.  I f  111(! C( ) l t t i t l i ss i ( )n  s() 
l h l ds ,  i l  %%,ill iSStle ;`t ( l ( ! l ( ; r i i t i i l ; ` l l i ( ) l l  ()fil l)l ' lJ;`is()it~il)h~ (J~itlS(h "r]t(J 
C( ) l i t l t i i ss i ( )n  i l l h ; r l ) r ( ; l . ~  ' ] ' i l ] ( ;  %/11 h)  l i i(J~iil  lh~i l  ~i ( : l i ( ) l iS Nik(Jli 
i ) t l i '~ l i~ i l l l  I ( )  Ih ( !  ( l i l ' ( ; l ' l i ( ) l l  ( )f~i  ( : ( ) t i r l  ( ) r ( l l ! l ' ( : ; i l t l t ( ) l  ~iv(J r i s ( I ( )  
I i a l ) i l i i v  Ul l ( l ( ! r  T i l l ( :  t i l l .  

§ I(;()~'L!) I I ( , ' l i ; t i l ( ' ( ;  ( ) l i  dJr ( ' ( ; l i ( ) l iS  ( i f  ( ) l h l ; r  ~ ( )v ( , ' l ' l l l t t ( ; IH  
;`l~(~ll(Ji(:S. 

' lVh(. ' l l  ;`i ( ;h~t l '~ ( -  ( ; h ; i l i i ; n ~ ( J s  ; i l l  ; i f f i i ' l l t ; i l i v ( J  ~ i ( ' i i ( ) l l  i l l ; i l l  ( ) r  
itt'()~l';-titi, f i r  `,vh(Jtl .~ti(:ll ;i i l l ; i l l  ( i r  ]tr()~l '~i lt i  is i'~iis(Jtl ~is 
i i is l i l i ( ; ; - i l i ( ) l t  l ( t r  ~ill (J l i i } ) l ( )~ , l i i ( ; i t l  ( l ( , , ( ; is ioi l ,  ;`ill(1%%,]1(]1i 111(; i l l , i l l  

o r  lTro~i';_itl] `,v~is d(;vc;lol](,d 17ut'st idiH to  l i l t  r e ( l u i r ( ; l l l t ; ( f l s  ()f;`I 
F(:d(.'ral o r  s ta te  l a w  o r  r(;<~ul;t t ion w h i c h  in  pa r t  s(;(.'ks to 
c;nsur(.' ¢;(lUa] m l ] p k ) y m ( m t  ( ) l : ) l )Ortuni ty ,  th(.' C o l ] H a i s s i o n  w i l l  
l~rOC(~'ss ih( :  ch:ir,~(~ in  ; . tccord, :mce w i t h  ~ l($08,]Ota). Ol l~m" 
a t . . f (mc ies  w i t h  (:ClU;-d e m l ~ l ( _ ) y m ( : n t  O l ) l ) O r t u n i t y  r e s l } o n s i -  
l ) i l i t i ( ;s  m a y  a p p l y  the. i ) r i nc i l ) h ; s  o f  thos( ;  ( l U i d d i n ( . ' s  i n  t he  
e,'~ci'cis(.' o t  t h e i r  a u t l l o r i l v .  

I lg08.10 Star id ; . i rd  o f  rovi( , 'w. 

(~I) A~'/'irm;.iv(: ur:ti~.) t)l;ms m" f , r r ) q r ; ) m s  nr)t Sl)ecific;llly 
r( ' /v/rtq rm  th('s¢: ,~uid¢:lim:s. II; d t u ' i n g  t h e  ~v( . ' s t iga t ion  o f  a 
( ' h ~ t r g e  o f  d i s c r i m i n a t i o n  f ih . ' d  w i t h  t h e  C ' o m m i s s i o l / ,  a 
r(;Sl)(:)ilc:l(ml ;`tssi',t'ts th;-tt th(:  act io]+ (:()ml)l;-ti)+(;{] ()l-xv;`Ls l;.tke.n 
l iurst l ;_ i t f l  t() ;-tnd in  ;-l(:(:()l'(_l;`ill(:(J %vill'l ;-I p l a n  o r  l)t'(i~t';-itli o t  II/(; 
lYlJ(; ( Icscr ib( . 'd  i l ]  Ihl~s(~ ( l t i i ( l ( ; i i i l ( ' ,s,  l h c  C ( ) i l m l i s s i o n  %%,ill 
dc l l ; r l l l i l ]C '  w h ( ; l h ( ; r  Ih(.' ;`is.~i;i'li()n is Irttc,, ;_tild i f  s(), %vh,c lhor  
s t (oh ;-t [)]~ill o r  i ) l ' ( )~l '~i l i l  ( : o t ~ l o r l l l S  I o  lh(J ri~(iLti i '(; i l t(Jnls o f  
lhcs~,. GLiid(! i i i~(;s. I f  l i t ( ;  C( )n l l l l i s .~ io i ]  so l h lds ,  ii `,%,ill iSSLiC ,:t 
dc l (~r t l lh l ; ` t l i ( in  ( i f  I1{) t'(J~(S(H1;`(])](~ (J;`lttS(} ;-tnd, %vl/(Jl'( ~, ~l l ) l ) ro- 
l)i' i;`ilc, wi l l  sl~il(; lh;-il I]1(; d( f l ( ; i ' l l lh i~ i l i ( ) i ]  ( : o t ] s l i t u h ; s  a `,vl ' i lh~n 
i i f l ( ; i ' l )r(Jl;- i l i ()t l  o r  () l) i l l i () i~ ( i f  lh( ;  C o i i l i l t i s s i ( ) n  u l l d l J r  s(;cli(:)f~ 
713 (h i (1 ) .  " r h i s  i i l l o r l J r ( H ; ` t l i ( ) n  li i;`tv I)(:; t-(.'lit.~(:l i l l ) O i l  I i v  l h ( ;  
r l~sl)( i i ]d( ' . l l l  ;-ind ;`tss(.'i'liti] ;-is ~i (](;litlls(t~ i l l  Ih(; (~VOlll ll/;`tl n('Av 
(:h~ll '~(,'s i i i v ( ) l v i t l ~  $ i l i t i l ~ i r  I;-i('l~ ;`in(l ( : i r (J t ln lS l~ i l l ( : (~s  ~tl'lJ 
Ih(;l '(;~tfl(;r til(~(l ;`i~;-iinsl lh(J r ( . 's l i ( )nd( ; l l l ,  w h i c h  ;`tl'lJ I);`tsc(l ( i l l  
~i iJ l io l lS  l~tk(;ll ] ) t l rSt l ; - t l l l  I() I h c  ~i l t i r t l i ; ` i l ivc ;`i(;Ii()11 l ) l ; i i ]  ()1" 
i:)l'O~t'~i111. If Ih(;  ( : ( ) l l i l l l i ss i ( ) l l  d()(;s I]()1 so l i m l ,  it `,%'ill I)l'()(:(Jltd 
w i t h  Ih(J in%,(.'sli~;`tli(in i l l  lh(J t ist i ; t ]  i l l~i l l l l (Jr.  

(I)) /hsli;In(:~: f i l l  lhis, 'm~41/idHim:s. If;`( r(Jsl)l) l~id(}l l l  ;`isS(tl'Is lh:.tl 
I l l ( !  ;`l(;ll()ll |~lk(,~ll `,Vfl,'.4 i ) l l rSt l ; ` t l l l  1() ,311(i i l l  ;`t(DC()l'(I;`tllC(} ; v i l l i  ~i 
iJ lan ()r i:)r()~,rm u `,vhi(-h v,.,;`ls ;`t(l(.)l~l(~ct ()r i [ i t l ) l ( ;m(, 'nl(~cl ii~ L~()()d 
l ' ; l i l h ,  i l l  ( ' o l l f ( ) r t l t i t  3' w i t h ,  a n t i  i n  r i ; l i ; ` tn( : ( ;  ut : )() l l  t h ( ; s c  
( ; t t i t l ( , i i l ] l ;s ,  a n d  l h o  s( ; I f ; ` inah,s is  ~in(I i l l , i n  ;`ll'l~ i l l  w r  t ~ l h c  
{ :otn l l i iss i ( ) i l  w i l l  (_l(Jt(;i'tllitl(! wh ( ' . l h l ; r  s u c h  ;`tsS(;l' l i(itl is Ir t l ( ; .  I f  
l h ¢  C( ) l t l l l l i ss i ( ) i l  ~() l i i l ds ,  ii `,%,ill s() $1;`ile i l l  i l m  dtJhJl ' i l lhl ;` i l i (Jt l  
o f  11o i'(}~tSl)ll;tl)i(t C;`ILIS(J ;`tll(t w i l l  ~ICk'is(: th(;  I'(.'$])OlldL~l/l l h : l l :  

( l l  Th( . '  C o t l l i l l i S S i O l ~  hi`is fO l i l l ( t  lh;- i l  lh(J r c s t ) ( i i ] d c l l l  is 
e i f l i l l (J t t  I() lh(J IJ rOl ( :c l ion  o f  s(~(:l ion 71:1(t))(1) ( ) f T i l h ;  VI I ;  ;-il]tl 

(2.i " t i ro l  i]~(; do l ( J r l l l i l l ; i l i ( i t l  is i ls( ; I f  ;`ii~ a d i : l i l i o n a l  `,%,t'i11(~11 
i i l l ( ; r lJ l ' l ; l ; - i l i ( in  ()1" ( )p i i f i ( )n  ( i f  lh( ;  ( :O t l l l l l i s~ iO l l  iJtll ',~U~illl I() 
SlJ(;l i(it l T I: l l l i )( I).  

11;()8.11 I . , i v u i t a l i ( ) n s  ( )n t he  al) l) l i ( : ;` t l i ()n ( i f  t h ( : s e  
,~,uid(:l i(ms. 

'l'hm.:,(: C;ui(h:l i l lm.:, at'(~ Ul)l) l i( ;~l l)h; o n l y  %,.,ill1 rm-il)U('l t() t i m  
(:iu'(:Ltlllst~uni(:(:s (h+st 'r i})c(I inl ,~ I(;O,~. I((I), ~ll)()x,(:. Th(:r.., (1() I+ot 
al) l ) l .y t(), a n d  Ih(:  s('.cti()n 7 13(19)(1) d(t l 'uns(:  i~ i'l()t ~lv,lil,it)[(', fox" 
d' lc i)tH'l)()s(: ()1", (h: I: ' l l i n i n ~  th( :  ;` ldi:f lu~l( 'y ( i f  a l l  al ' l ir l l l ; i t i%'(! 
zl(;li()vl i ) lan  ()r I)r()<m'aNI I() ( : l i ln in~l lu  ( l i s ( : r i rn in~ l i ( : )n .  t.VIl(~lh(:r 
~l]l ( :ml) l ( )y( , ' r  ~vh() l ; Ik(:s s u c h  a t l i r l l l ; f l i v ( :  ;`l('ti()z). h;`Lg (h )ne  
( : n ( ) u ~ h  I() r c l m t ( t v  s u v h  { N s ( : r i l l t i n ~ l l i ( ) n  w i l l  r ( . m l a i u  a 
{]l.z(!sli()tl ()l" l~l(;l i l l  (',,:l('h (:;.Is(L 

(t)l (;uidz:lim:s iu;q)l)lic;Ihh: iu ;ll),'mm:~: r~l';(l.'firm;llivt: ;.:tit .).  
~Nhcr(: a t l  a ffi rm;-(liv(~ ,((;li()tl I ) h n  ())" I)r()gr~uu cl()us n o t  (.'.xisl, ()r 
vdmv( :  I h c  i ) k m  ()r i )r()gv;mt is n(;I Ill(: h ; t s i s  (if Ih(: ;`u-li()n 
( : ( ) m l ) h i n ( : d  ()1: Ih(!s(J ( ]u i (h .q in( :s  ;(re iual)l)l i( : ; t l)h:.  

(('} Curr(mr:v r!l" i)l;m r ."  / . ' r t g r ; m ) .  Uu(h . ' r  s(:(;li()n 7" I:'~(I))(I), 
l ) ( : rs ( )ns  m;i.y r(:lv ( in lh(:  ] ) lan ()(' I)r()gl ';ml ( )n ly  ( l u r i l l g  t h e  t im( :  
x%,h(~n il is ( ' t l r r l ' , l f l .  Ct l r l ' ( : l lCy  is r(~lat(:(I t() s u c h  I)t(;t()t's as 
i ) m ~ r ( : s s  in ( ; ( ) rn : ( : l ing  tit(: ( ' ( )nt l i t i ( ) l is  (lis(:l(:)s(:(l I)+y tit(+ s e l f  
mi ; `dys is .  T i m  (;u r r m l ( : y  ( ) f ih( :  I ) lan  ()r I )r()gra m is ~l ( lUcs i i ( )n  (if 
f;i(;I 1o h c  d(Jh;rl l t i l t l ;(J  ()it ;̀ l (:;`is(; ])v (:;`ls(] ])~isis, ])r()~l'[tlltS 
ch:vul()l)(. '(l Lluich]r Ex(tc:ulk,(  ] (.)rcl(:r N(). I I Z,I(;, ;`is mn ( :n (h :d ,  ',,,,ill 
I)(.' (J(~'U'llt(:(l c t t r r l ] l ) t  i l l  a( ; ( : ( ) r (kH]( : ( : ' ,v i l l l  l :)(: l);` l i ' l i l l(;;f l  ()l'l.at)()n" 
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r e g u l a t i o n s  tit 41 CI;'R C h a p l e t  60, or  si . iccessor ord(;rs  o r  

regu la t ions .  

§ 1608 .12  Eqi.ial e m p l o y m e n l  oppor l i . in i ly  p l ans  a d o p t e d  
purs i . ian t  to se(-t ion 717 o f  ~llt le VII. 

If a d h e r e n c e  1o an E(lual I~m l ) l oyn len l  O p p o r l u n i l y  Plan, 
a d o l ) l e d  t )u rsuan t  to Sect ion  717 o f  T i t le  \ql ,  and  ap l ) r oved  l iy  
t i l l  app rop r i~ t l c  of f ic ial  o f  the U.S. Ck41 Sel'Vice OOl l l l l l iss ion,  is 
i he  basis o fa  c o l n p l a i l l l  f i led u n d e r  T i lh ;  VI I, o r  is a l leged io  1)~; 
i he  j us i i l i ca t i (m  for  a l l  a c l i on  u i l d o r  T i l l l ;  VII, lhesc  Gu ide l i nes  
w i l l  a p p l y  in a l l l a l l n o r  s i m i l a r  Io l l l a l  sol fo r lh  in § 1608.D. The  
C o m m i s s i o n  w i l l  i s s u e  r o g u l a l l o n s  s e l l i n g  f o r l h  t he  
p roc ( ; du rc  for  [)rocessii~g such  con l l ) l a in l s .  

IF'It D o c .  7 9 - 2 0 2 5  F i l e d  1-18-79; 8:45 all1] 

Stlch la l lguag(;  w i l l  a lso ap l )ea r  in no-c;Juse de. iern l i l~al ions 
w h e n e v e r  lhe  C o m m i s s i o n  f inds  tha i  ihe  ac t i on  comp la i ne ( I  
o foc ( :u r red  [) i , l rst lanl Io t in a f f i r i l l a l i ve  ac l i on  [) lai l  a d o p i e d  i l l  
gooct  f a i l h  c o m p l i a n c e  w i t h ,  a n d  r e l i a n c e  u p o n ,  l h e  
COnll l l issJoi l 's Gu ide l ines  (m Afl l r l l l t i lJve Act ion.  

The  C o m m i s s i o n ' s  p r o c e d u r a l  r egu la t ions  are acco rd ing ly  
revised Io  incli.ide th i s  specif ic  type  of no-cai.lse f ind ing  a s  

a type, of " w r i t t e n  i n t e r p r e t a t i o n  or o p i n i o n  of the 
C o m l l l i s s i o l l . "  

Signed at Wash ing ton ,  D.C. this  16th day of Jalli_ltli'>, 1979. 

For the  Commis s ion .  

EI.i~AN(_)t~ H ()LMF, S NORTOX, 
Chair 

Issuance of Interpretation and Opinion 
The  Conln lJss ion 's  n e w  Gu ide l i nes  on  A f f i rmat i ve  Ac t i on  

c o n l e m l ) l a t e  l ha l  in Jl]SlalllJ('.s w h e r e  a charge  o1 d i sc r im i -  
n a l i o l l  has heel1 f i led ( ind the Con l l n i ss io l l  t inds lha l  the 
l r e a l i l l e l l l  c o m p l a i n e d  o f  o c c u r r e d  as ti rcsi,iJl o f  af f i rmalJve 
t i c l J o n  p r o c e d t l r o s  c o i l s i s l c l l t  w i l h  i l s  G u i d e l i n e s  o n  
APf i rmal ive Ac t ion ,  the C o n l m i s s i o u  ~411 isst ie (I de l c rn l i na -  
l i on  o f  no  reasonab le  cai,lSO. Th is  d o l o r n i i n a l i o n  i l laV c o n l a i n  
langi . iago s la l i n7  lha t  it is "a w r i t l o n  i l l l e r p r e l a l i o i l  o r  o p i i l i o n  
o f  the  Co i / ln l l sS lOl l "  w i i h i n  the i l l(J, ' i i l lng o fSec l i o l l  713(bJf 1} of 
T i l l e  VII o f  l he  Civ i l  Rights Aci  o f  1984, (is a m e n d e d .  The  
r e s l ) o n d e n l  in such  a case Inay ]'el.), Ul)On th is d e l c r m i n a l J o n  
as a defense Io t iny  si. lt)seqluell l c o m i ) i a i n l s  o f  d i s c r i i l l i n a l i o i l  
w h i c h  i n v o l v e  s i m i l a r  faLlS a n d  c i r ( ; u n l s l a n c e s ,  i f  i h e  
subseqi. lOnl ac l i on$  c o m p l a i i l e d  o f  we re  also laken  b.v ihc  
r e s p o n d o n l  t i n d e r  i ls a l t ] rn la l i ve  ac l i on  p rocedures .  

Theret~ore, 29 CFR 1601.33 is amend~;d to road (is lollows: 

§ 1601.33 Issi.lance o f  i n l e r t l r e t a l [ o l l  o r  op in i on .  

O n l y  t h e  f o l l o w i n g  m a y  I)e r e l i e d  u p o n  as a " w r i l t e n  
i n l e r p r e l a l i o n  o r  o p i n i o n  of  lhe  C o m n l i s s i o n "  w i t h i n  lhe 
Illt~.allin~ o f  Sec l io l l  713 of Ti l Io  VII: 

(al A l e i l e r  en t i l l ed  " o l ) i n i o n  le l te r "  and  s igned by ihe  
General  Counse l  on beha l l  o f  the (~oinnl iss ion,  o r  

(hi Ma t te r  p t l b l i shed  and  spec i f i ca l ly  des ignated  as sucl l  in 
t im Fir, l]lT.~ti.R i-(;IS'rl[ll, i nchud ing  t i le  Comn l i ss ion ' s  Gu ide l ines  
on A l~ rma l i ve  Act ion,  o r  

(c) a Coml l l i s s i o l l  d e l e r n l i n a t i o n  of  no l 'easonable C/.ll_lSe, 
isst ied i , inder  the c i r c tuns la i l ces  describe, d in § 1608.10(a) o r  
(b) [ i f  lhe  Con l l l l i ss ion 's  Gu ide l ines  on At' l ]r l l l t l l iVe Ac l i o l l  29 
CFR Par l  1608, w h e n  suet1 d e . t e r n ] i n a l i o n  c o n t a i n s  a 
s l a l e m e n l  lha t  ii is a " w r i l l e n  i n l e r p r e l a l i o n  o r  o p i n i o n  o f l h e  
CoI11111issioll." 
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Appendix B 
The original policy statement, "Affirmative 

Action Programs for State and Local 
Government Agencies," which was issued 

August 26, 1976, by the Equal Employ313ent 
Opportunity Coordinating Council, was 
expanded upon fbr the guidelines later 

issued by the Equal Employment 
Opportunity Commission, which replaced 

the Coordinating Council in 1978. This 
statement is reprinted from the Federal 

Register, document 76-26675. 
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T h e  l ' :qual I':1)] p h ) y n l e n l  Opl71) r lun i l  ), Coor(_lhlalh~g C o u n c i l  
w a s  e.~lat) l ish{]d t ) y / \ e l  o r  C01~gr(Jss in 197 "), a n d  charg(~'(`l w i t h  
r(;slToiTsibi lJtv fo r  dcvo 'hJp ing a n d  imt~)h;mcniJng ;.1~i'0'~i1/t~'111s 
alT(`t i ) o l J r J e s d e s i g i l ( H : l ,  a m O l l ~ o l h ( ] r l h i l l ~ S ,  loe lJ inJna l (~ '  
C(Tnll icl  a n d  il lgOiTM ~lt.~(1c) , ;.1111(̀ )11~ Ih(J ;_t~l~'llCitJs o f  the  Federa l  
~ovor171111~lll reslToi~.MI)h.~ f o r  ad l l lJ l~JSl lJ rJn~ F ( :de ra l  l a w  
i)rohi lTi l i1~g d i s c r i n l J t ] a l i o n  017 g l ' lT t l i lds o f  i'a(J(L g(`)lti]', Sex, 
l ' l; l igJ()n, a n d  na i l ( t r ia l  o r i g i i i .  T h i s  slal(:mi~'nl is isst l( !d as an 
i n i t i a l  i'l;Sl)()llSl:! Io lhl~' r equ t ; s l s  o f a  Iltil)71)(;r ofSl.:lll~ a i l d  Iucal  
o f f i c i a l s  l(`ir c l a r i f i ( : a l i o n  o f  lhtJ Gl )v t t r l l l l l i ;111 'g l ) ( ) l i c i ( ;s  
Ct)llC(~'i'l]JlT/-J th(J roh;  ()f ;_ll]]rlllalivl~' ;.icli(`)(1 in lhe  ()vi;rall i~'qtial 
enllTl(`)yi11L~(71 ( ) l ) l ) o r l unJ ty  i)r()~] 'al l l .  Wllih+ '  the  CoordJl); . i lJng 
C o u n c J r s  a(`h)t)lJon (_)fl his s la t ( ; l nen l  (`;xl7rltss(;s i)171], Ih(~' \,J(Jws 
o f  l h c  si~11;1101)' ~ig(~'ll(gJlL'-; C()17c(`;rlli11~ t h i s  Jnl l ) (Jr l ; . l l / l  Sl_lbjecl, 
I h~; 17ri nci  I)les set lo r l  h b e l o w  Ml(TU Id S(]lY(~ ;_is i)()li('), gut  da 111J( ~, 
for  o l h e r  Federa l  agenci(~'s as wel l .  

1. I ' ]qual ( m l l ] h 7 y n m n l  O lTpor tunJ ty  is the l aw  o l t h c  land+ In 
It11~' puhlic sec to r  ( ) l ' ( )ur  s()ci(~qy th is  i111]~(11s ih;-ll al l  i](;rsl)n,% 
regardhJss (`)lrac(;, (;o11)1", ro i igJon,  sex, ( l l -nal iHi i ; . i l  or i~Jn shal l  
l iar()  equa l  acc(;ss Io posi l i (`)ns in l he  i )uhl i ( ;  s(`trvi(-e l im i t l ; d  
i:)111%, I)`%, lht~'Jr a l ) i l i t v  to  d(`) IIlt~' job. Th(`.~l'(~ Js al)llTh~' (;vJ(`h.qTc(; Jll 
;-ill s(~(:lors o r o u r  so t : i e i v  l ha l  Stl(:h i.~qtlal ;.icc(;ss rl'(`;(ILi(;t~ll`%' has 
I)~;(~'i) d e n h ; d  it) ill(~'i111)l.~l'S ()1" c l~r la i l l  gi'OtllTS I)(;('aLisl] o r  ihch,  
st;x, rac ia l ,  o r  e lhnJc  cha rac l t ; r i s l  Jcs. '1'17t; i'(`;n~ed`%, 1{11' such  l)aSl 
a n d  i)r(;set~l dJscrJ17~Jllalioll is i w o l b l d .  

On  the  o n e  h a n d ,  vJ~I)i'OLIS (Hlf(Jr(:(~'111(Jill o f  the  laws  ;i~aJnsl 
(_lisc]'Jn]il~alJon is ess( :nt ia i .  BLlt equa l l y ,  a n d  I)Cl"haps cvcn  
ii11_)1"1; Jml )Or lan l ,  al'(~ aft]r111alJve, VOlLiill;.ii), eff(`)rl,~ ()11 th l ;  i )ar l  
i:)1" l)titTlJ(: ( ;nl l ]hJy(;rs 11) assui 'o  that  p(`)sJlJoi~.~ Jn the  pL I I ] l i c  
SeI"VJc(J al'l~' ~{31711Ji11]1`%' a i l d  e q u a l l y  ac('(jssJl)ll~ Io qual i l i~ ;d 
i ) o r s o n s ,  w i t h o u t  i ' e g a r d  Io  l h e J r  sex,  ra ( : i a l  o r  e t h n i c  
c h a r a ( ' l ~ i ' i s l J ( ' s .  %VJlll{)Lii s u c h  i~' f for ls ( ;q t la l  (~1111)11̀ )̀ %,1111m 1 
o l ]por lL l l l i l `% ,  Js i11) ill(`)i'(~' l h a n  a wisiT. '1'111; in l l ) (n ' l a iT ( ' ( )  o f  
volu111ar`%, a f f i r17 ]a lJve  a c t ) o n  (]11 t h e  l )a i ' l  o f  (~inlTIo`%,t;l"S is 
uiTd(`;rs('(`)r(J(`t t) \]  T i t l e  VII or  t he  C M I  14ighls At:i o f  1.01~4, 
F,x(~'culk,e O r d e r  No. 11")4G, a n d  r e l a l e d  laws a n d  r(;gt i la- 
) i o n s - - a l l  o f  w h i c h  o i n p h a s i z c  vohllTh'i i~, ;-i(:lJoll t() a t 'h i t ; re  
L}(`lual e(lllTlo`%,m01~l Ol)l)OrlunJl`%,. 

As w i t h  i l lOSl  in ; - i l / ; . i~ l ; l / l e l l l  (`)hje(:livl~'s, a s`%,~l(;ln;ilJ(" p lan  
b a s e d  o n  S(`)LII](`t o r g a n J z a l J o n a l  ~na l ) ,sJs  ~liTd 17r()t)hHll 
J(:h.~illJl]('alJ()i7 is (: l ' t i ( 'Jal  10 lh(.~ ,:ic('()111171ishlll(JlTl (`)f afl]i'(11;.llivl~' 
a t ' l i o n  ot) je( ' i ives.  For  th is  rt;aSOll, 1111; C()t i l icJl  til'~t;,~ al l  S ia iu  
ai71_t loca l  ~oVt~Tlilll(~lTIs I0 (_h~'v(`;l() I) a n d  J1111)l(Tn11;nl r()sLills 
( ` ) rJ( ;n led a f f J r m a l J v e  a t ' l i o n  p l a n s  w h i ( ; h  d e a l  w i t h  t h e  
pr(`)bhm~s st) JdcnlJ l ]cd.  

T h e  l o l l o w i l l ~  lJara~ra l )hs  (il'l~ Jnl(~'ndttd I0 assJsl Slal(; a n d  
loca l  ~ov(wlTi17(H11s I)̀ %, i l l u s i r a l Jng  117t; k i n d s  (}1 analvs( ;s  a n d  
ac ' l i v i l i es  w h i c h  i11av I)1.] al)lTr()t)rJal(; 1{)I" a IJul)lJ(" o 'n l l ) loy(;r 's  
vo l t i (71arv al t i r l l la lJvt~ acli() i7 i ) la i l .  T h i s  ~lal(}i11(!nl (.1111;$ 171)1 
;-I(_I(_tI'(.'SS r l~ l l ledJl~s J]111)(`)SU(I ;.tl'tt31" ~1 f i n d i n g  o f  t lnl;- l ' i 'dl ' t l l  
d i s c r i m i n a l J o n .  

"J. V o l u l ) l a l ~ ,  af l ]  r n l a l  Jv(~, a ( ' l  Jot) to  ass ( i i ' o  ~ (.~qLI;.il I]i i l l)h)`%qll(~'()l 
OI)l)orlLi17Jl`%' JS a lq ) r ( ) l ) r i a le  ;.il ,:i11`%, sl,:i~l~ ()11 1171! (Jl l)pl())q)i l ; i l l  
i)l'OC(~'ss. "1'tlt; l ] rs i  s l op  i17 the  ( : ons l ruc l i ( )n  or  an`%, at l ] rmalJv(;  
aclJ() i l  i) l; . i i l  sh()l_ild t)(~' ;.it) ai)al`%,sJs ()1 lh ( ;  t]lill)h)`%,lJi"s w() rk  

I f  f()r(:e to d(Jl(}l'lllJ111; wl l l~t ] ) ( ; r  IJ(H'(:(HII{i~t,~S of  s(.~x, I',:IG(] ()r i ; lhn i ( :  
gi'(:)LilTS Jn Ji~divJdt i ; . i l  j ( )h c l a s M  f i t :a l i ( ) l lS  ;.li'(~' s t i h s l a ( l l i a l l v  
sii l lJl;. ir Io 1111; i)~i'c(JiTla~(;s ()f ih(`)s(~ ~rOLII)S avni la l )h;  Jn lht~ 
\ v (J rk  t171"(:(} i l l  I I)1; i'(;l(`;V;-liTl i t ) i t  ill;.irkt.q \vh() i)osstJss lhl~' I);.isJc 
jo l t  r(;lal(`;d (lualJli l"ali()(~s. 

I,.Vh(;rl s t i l ) s l a n l J a l  (_tJslTal-ili(~'.s ,:lrl:; l+(_)u n d  l h r ( ) u ~ h  s u c h  
;I 11 a Iv s t2 s, (} [1G I1 (71 (̀ ; 111 (J i11 (`) l t h (} O/.'171";-i I I S (,~ I c(- t i (`) n p r o  c17 s s s 1 / <:) 111 d 
17(; e x a m ) l i e d  to  d e t e r n ] i n c  w h i c h  e len ] { ' , n t s  ()l:)(`H'al(~ I() 
(~.xclud(~' 17(~'rsoils on  l h c  bas is  o f  sex, r,:ice, 171" t ; I hn i c  groLil).  
Such  e11~11it~'171s h)(:lud{,', h t i l  m'(; 11ot l i l n i l e d  I(), r t~crt lJl i l l ( ; l l l ,  
l ( `;slJn~, i 'ai~king, cerlil icali(`)17, Jntt~TvJew, r l : ;coi ] ]n l {~ 'ndal ions 
fo r  se]{]clJOll, h i r i ng ,  p r o m o l i o l l ,  t.qc. TIll~ CX~llllJll,:l l  to l l  o i e a ( : h  
e l (~m(Hl l  o f  11)1; ,%l;ll~cli()n pi'(`)( : (Jss .s] l ( i t i ] ( ` t  a l  ~i I I ~ i n J l i l L ( I H  

i n c l u d e a  d e t e r l n i n a t i ( H 1  ( f l i t s  v a l i d i t y  in p r e d i c t i n g  j o b  
]]lel'['or111 a l ice. 

3. When  an e m p l o y e r  has reason Io helJev(.' l ] la l  Jls sl~Jo(:lJoll 
17ro(:c(tUl"eS h a v e  l h c  exclusJ(`)lTar`%, e f l e c l  d(~s('rJhe(I irl 
lX l r ag raph  "J above,  it s h o u l d  )nil)ale. a l th 'n ia l i ve  steps t<:) 
r e m e d y  t h e  s i l ( i a t i o n .  S u c h  s t ( . ' l ) s ,  w h i c h  i n  de, sign a n d  

(~'X(~CLIIJ(`)I] 111[iy t)(`t 1",~1c(], G()l()i', s(]x c)r elhl]J( ] "C()IISGJOLIS," 
i nch lde ,  hu l  +:1X'I, + n o t  l i m i t e d  to ,  t h e  f i f th)wing:  

"I'11(3 I.+stahlJshlll(H+It o f  ;+l I o n ~  t(tr()l ~()+:t], a n d  shoPl  (Xll1~l!, 
inter)n) g()als and limetahh:s fi>r the Sl)CCilh: i()h classiti('atic)ris, 
al l  o l ' w h i r h  sh(Hzld lake; intt) a¢(;t)unl Ihe ava i l ah i l i l y  ~d 
bash:ally qtull if ied i)crs(nls in Ih(~' rt:h:v;.Hil )oh nl;.H'k(:l; 

A I'(>+crLIiIIII(HI[ l) l 'O~l ' [ l l l l  d(.+sJ~lllJd 11) [(tlr;AcI (Itt,:tlil 'i(;[l 
t]+t:n)h(~'rs {if till; ~l'Otl l) ill (Itil;sti()ll; 

A svsl(tlYlali(" t;fl]n'l 11) ol'g;.llliz(: xvl)l'k allcl i'(;-(h;sigll j()l)s JD 
ways tl);.il iH'o;,i(h: (HIH)(H'IuIIJlJes I'{H" i)(:rsl ins la(:kJng 
" j (mrneynlan" h:,.el knov,,hxlgc (w skills t .  cnh;r anti, with 
al)lW(q}riate tl+;tillJllg, to I)r()gress in a c;lre~;r liel(I; 

I'1 eva n+ p ing  se leu l io n i n st ru nl c n t s or I H'( )ced t, rcs whJ(:h 
h;J'd(; IIOt Vet I)t](.'11 val idated II1 ()l'd(w 1() I+(~(Itl(:t] o1" (;IJlHil]al(] 
t.>xcltisi()nat.'y t+t'lL,(:ts ()n l)arlJt;tHar grottps in l);.irlJctil~ir it)It 
classirl(::alJt)ns; 

"rht: illJ|J~llittil ()lllll:~lSlll.(:s dt:signt:d h) ;tSSLII'(+ I I1111 III(+IIIi)(.~I'S 
{)1"11]~+ al]]+chxl group wh(t ;try: qtutlilh:(I t(t i)m+tkn'nl the jHh are 
int'h.:h='d v,,ilhin lh{: i)(~()1 {)l l)erstnls l]xnn ,,vhiH) lhe seh;(:ling 
t)llh:ial inak~.'s tht: sttlection: 

A svstl:lnati(: c l lb r t  t(} provide C';Jl'(Jl]r ~ldV[lllCl.q|l(,ql| tl'aillillg, 
holh {']~lSSl'()()lll and (ll)-lhe-jol), h) t;ml)l()yt;es I()(."kt~(t htl() dead 
end johs; al)(I 

The t;stal)l ishmenl ~ffa system flw regular ly month) l ing the 
elt"l!clivt:n~:ss of the ])arli(:ular al]irtitati',,l: ;t(;lillll I)l'()~l'~ll)], and 
Itro(x:du('(2s lc)r nlaking tin(t;ly al l j l lsl( l t l :nts in this 1)rogram 
'~vh(H'(] e l lL ' ( : t iveness  is I]0| (h:Ht()nstraled. 

4. T h e  g o a l  o f  a n y  a f l i r r r i a t i v e  a c t i o n  l)lan s h ( ) u l d  I/c 
ac-hilYvi.'l]iG'llt o f  g(tl)tlilll~' e q u a l  I,q)ll7h.)vllliHlt Ol ) lTor t t l l l i ty  lc)r 
al l  qua l i f i ed  persons .  S(.qt;(:tJOl] Lil](`h]r s t ich  p lans  M lo t i l d  I)1: 
I);.ist!d LI I:ion Ih l ;  aliJlJ Iv o f l h ( :  alTplh:ai l i lS) I() (hi lh l ;  work .  Such 
p lans  s h o u l d  i]lJt reqt lJre lhe  s(,'le(`:lion [}1 the un( l ( la l i lh ;d ,  i )r  
I h i ;  tl n n e e c l e d ,  1]lTr s h o u l d  I h c v  r ( ;qL i i i 'e  I h(~' s(~' h;ct  i o n  ( i l  
17el'.~o(]s 01] lh ( ;  lia.,:,Js ( ) f  r[ l( ' tL c(Jli)l', S(L\, I ' l l ' l i f t ( i l l  (Jr i lalJci i lal 
oi 'J~Jl l .  ] \ ' lorf ] l )Vl] l ' ,  w h i h ;  l h c  C o u n c i l  lielJl]V/].~ t h a i  t h i s  
sl;- l l ( ] l i l l ] l l l  s h o u l d  Sol're I() assist Stall .  ~ a n d  local  CllllJl(i.%,lJrs, its 
we l l  as I:l;(`hJral a~(`.'ilcJ(;s, il rl:(:O~llJzl]s lha l  afl lr( l/alJV( ~, a(JlJl)n 
{];.illnOl hi; v i e w e d  as a s l a n d a r d i z e d  l i l ' i i~rLi(i i  w h i c l l  l)lUSl l ie 
a { ' cOin l ) l i shcd  in lhe  s;.ill)(~ ~.v;.ix, ;.il al l  l imes  in all i)lac(~'s. 

Ih~sl]cc:ll 't l l ly SUblni lh ' .d, 

l [ AI/()I,I) 1]. TYI,I::IL ,J 1/,, 
D(tfmty AllorntLv G(:n(Jr<'ll and 

Chairman ql" l i l t '  
[]qll;il Enllfloym(:nl (;oor([;,ll;il[ll D Cfnmcil 

MICiL.\H. It. M()SK(}W, 
Lhld(;r S+:(:r(;l;icv (!/" Lah~)r. 

[:,Tt] I:L Ill rNT II ~,/%] ,SI [, 
Acli#l~ Chairman, 

Fxlual Enllflqvm(:nt Opt)~.+lunity Omlmi.~.~'imr 

1,1( )l',l.]l,lz' I~. HA,\II'F( )N, 
chainnal ) ,  

Civil S(;rv/(:(: C~muni,'~,,~i(.i. 

AI'H'IIUi'~ [~. [;IJ~MMiN(;, 
Uhairnlan, 

Commi,'~,sion (m Civil tffqhl.<~. 

HICHAHI ) / \  I,IflH':CI rr, 
G(:n(:ral C~mn.~+:l, 

19+:l)arlm+:nt ~!/ tll(~ 7"rGJsurv. 
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T h e  N a t i o n a l  C e n t e r  for  S t a t e  C o u r t s  

The  N i t t i ona l  O: ;n ter  for  Simile Cot i i ' I s  is ~l non l ) ro t } t  o r g a l l i Z l i l i o n  d e d i c u t e d  to the m o d e r n i z ~ l l i o n  o f  
coci r l  oper~ i t ions  and  ihe  i i ] ] p r o v m i i e n l  o f  j us l i ce  at the sk i l e  ~iil(;t Ioc~il level l h r o u g h o u t  l he  OOLInlis,. It 
func l io l~s  ~is ~in i ; x l e n s i o n  of lh~;  simile c 0 u r i  s y s l e m s  wo i - k ing  for  t h e m  ~ii l h e i r  d i r e c l i o n  a n d  p r o v i d i n g  fo r  
th(~m i ln  el l 'ect ive vo ice  in l l l l i l l ( ; l 'S o f  I l l i l i o l l i l ]  i l l lpor l l inc(J ,  

In 171irryill~ Otl l  i ts l)UrlJoSo', t im  N~i l ional  Ce l l lC r  ~icls ;.is ;.i fo(;~il p o i n t  l o t  simile judic i~ i l  r e fo rm,  serves ~ls ~t 
(;~ll~ilysl for  st,~l r ing i i l l d  implo 'nmi~ i i i~g s i l i n d a r d s  of t~i i r  ~ind e x p o d i l i o u s  j ud i c i a l  ~ ld ln in is l r~ l l ion ,  l i nd  t i nds  
and  (]is.~emii~il¢Js mlSWei'.~ to the i i - ( ) h lmns  o f s l ; i t e  j ud i c i a l  svs lems .  In sum,  lh¢-; l~]~ilion~tl C e n l e r  p r o v i d e s  
Ihe ine i l i lS  f(Jr i ' (7invosl in~ in al l  sl;il¢Js lhiJ p r o l i l s  ~a ined  f ron l  judic i~i l  ~l(]Vliilc~;s in ~ll],~, sl~ile, 

B o a r d  of  D i r e c t o r s  
Wil l i~ im ft. I / i cha rdson ,  Chio' f  

,Jtl,"4li(;l~, ~Ul i l 'e l l l i -J  C o t l r l  o f  
I-I~lwaii, I~r~s.mh;nl 

Th i ; ( i do r l ;  IL iX,lL:'mlll~ill, ,h'., Chi~.'f 
.lud~,l:;, 19isl l ' i r l  ~)1 ( i : ( l lumhi~ 
(.:(Itlrt ()f/ \ l :) l)(;als, 
Vl'(;C- ]ll'lJsidl>,l I I 

I / o I / ; r l  C. l~rmmfl ] ( ;h l ,  Prl;sicti l~g 
.Itll_lgl;, SLll:ii~'l'i()r Cour t  ()1" 
l\'l~ii'it;lit)~i C:otlnlT, A r i z l i n l l  

[,,~lXVl'llnc(:. ~ I-t. E]l:iok(~, Ch i ( ; f  
.It id~l;, (~]Otlrl (;)I'AIJI:)Ua[.~ o f  
New York 

l~,l(;rcl-;ch:,'.'.4 P. l}~;iz, .Itl(l~(~, 
C i r c t l i l  COLII'I of  Ol'(J~on 

I /o la n d J. l:'~iri c),, J I_l d ~ e ,  
RL1111.'4(j), I~]l)tl I1 t), 
l~i'l i l  n ici p~il (]]o t l r l  $, 
$I .  P~ilil, ~\,lilln(7.~(ll~i 

.1oo' It. { ; i ' ( ;m l l l i l l ,  ( ]h i i ) lJu.~ l i iJ ( : : ,  
Stll;ii'i,'llilJ C() l l r l  ()1"1'(;,~i1$ 

I,,Vill'l'l:;d I,V. iX,iili:;rllhlTr~(Jl ,, .Jll(i~l], 
~t: l) i lr~ll l) .ItlVl~llih; (]: l i t l l ' l  o f  
].,illl(:;ISll:~.l" C()tllll.,v, lX, ilJill'~lsk;l 

K~lli~ll j .1. S; . ih lo l l i ,  Jr., .Itid~iJ, 
C i l y  C()ur l  ()1 l.,~lfLiy(711(.;, 
I.,()11i.,4i;i n~i 

.l(i,~el:)h I/. %,V(~i,~iiol'~lJl-, . lusli(:~, 
~LIJ)l'llllll7 COtll ' l  Ill" 
I/llod~:; lsl~in(I 

I/olJm'l i t. ~,44;iiklJ, .ltlclD(~t:, 
~ tl ];l(:Ji'iOl" (-~lit 11'I, 
I.,()s t \ i l ~ ; l l ~ s ,  Ca l i f ( : i rn i~ i  

M a n a g e n l e n t  Staff  

Willium,s'hur~,, Vir, gini~l 

l!:ckvm'd IJ. ~ ' lcC(,mmll,  Dirc~:lm" 

Dh 'cc lm ' ,  , 4dmi t l i , ' , ' l r u l im l  

John M. Gr(7;.l(;(:.'ll, D~'lmt.v 
I_)irct'ltJr, I~l'(~,~l';llllS 

A,~,'s~d;ll~: D i re 'e lm ' ,  IJr¢~.j~;cl 
A'l; l l l;t~l. ' l ltt~'l l l 

L y n n  A..11~11$1711, A,s,'mf:i;tlfJ 
L)I'I'I)()IoI ", IJl'()~l'~tlll,~ 

I_.yriford E. KaLitz, As.meio t ic  
Dir t ; t : l t~r ,  D t ; vch~pmct t l  ;llld 
Public  A./.'f;tirs 

,loul S. Z i m m m ' m m ] ,  Ass~riut~'  
Director ,  II~'s~:;arch ~ltict 

I I r~ i< . l ; l l  O/.71i;,',," 

I;'r~lim'i~ I .  I l rml i~Ol l ,  I~)i l ' fTf;I() l ' ,  
Nt} l ' l t l  CfJltllTll, SI. I~;Itll, 
A'lt'tt#it:,'ml;t 

, l [ l l l l ( 'S IL .lmnl:ts, l.-][r~;t:lm', 
S~mttl~:tvt, Allmil;I, (;~'m',gi;l 

Store=el I]. Cont i ,  Di/'t~'t:lm', 
l\ l()l ' lhl,;l.~lt~Tll, l \ l ()/ ' lh 
A/ld(~x'+:/', A,I;I,~s;IC/IIIS~;IIs 

I,VIII1 /\..l(J1151..~11, I~)il'lJrl<Jl', 
A'lid-All;Imit:, Willim~lshm',~, 

I,~r O, L. fiil:~(~'s. Dh't:clt~r, 
I'VL'~'II.'I'Ii, S; l l l  I;'I';IIIFI'SI;(), 
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