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Swiss-American 
Cooperation in 

Criminal Investigations 

By 
DR. LIONEL FREf 
Chief 
International Legal Assistance Section 
Swiss Federal Office for Police Matters 
Bern, Switzerland 

and 
LEONARD H. RALSTON 
Special Agent 
Federal Bureau of Investigation 
Former Legal Attache 
U.S. Embassy 
Bern, Switzerland 

As the tourist and the business
mEl':1 benefit from technological ad
vances in communications and 
transportation, so do the criminal ele
ments who can cross international 
boundaries with ease. 

Without a corresponding increase 
in mutual assistance between law en
forcement authorities, we would all be 
condemned to a losing battle. Fortu
nately, the United States and Switzer
land not only have a history of law 
enforcement cooperation and legal as
sistance but since January 23, 1977, 
they also have a major tool to imple
ment their national policies of coopera
tion. On that date, the Treaty on Mutual 
Assistance in Criminal' Matters (hereaf
ter referred to as the Legal Assistance 
Treaty) between the United States and 
Switzerland became effective after al
most 10 years of negotiation and 
groundwork. 

The practical problem confronting 
a U.S. investigator or prosecutor who 
needs information or evidence from 
Switzerland is whether to make a re
quest for police cooperation or a for
mal request for legal assistance. 
However, before treating the factors 
which influence such decisions, it 
would be beneficial to describe briefly 
the structure and duties of Swiss au
thorities, since these facts could influ
ence the decision of the U.S. 
investigator or prosecutor. 

Swiss Law Enforcement Authorities 
Two Swiss authorities, the Swiss 

Central Police Bureau and the Swiss 
Federal Office for Police Matters, deal 
with U.S. requests for assistance in 
criminal matters. Within the Swiss Cen
tral Police Bureau, the Swiss National 
Central Bureau (NCB) in the Interpol 
network handles foreign police re
quests. Its responsibility is the ex
change of police information, including 
criminal intelligence information, be
tween Swiss and foreign police forces. 

There are three other sections 
within the Swiss Central Police Bureau, 
each having separate and distinct 
functions. The Central Registry of Con
viction records all convictions in Swiss 
courts which result in a jail sentence or 
fine of more than 200 Swiss francs 
(approximately $100). It also records 
similar sentences of Swiss citizens by 
foreign courts, if foreign authorities in
form Switzerland of the conviction and 
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sentence. Information from the registry 
is furnished, upon request, to foreign 
police forces, investigative agencies, 
and courts. 

The Identification Section is the 
central Swiss repOSitory for fingerprints 
and performs functions similar to iden
tification divisions worldwide; the Cen
tral Offices Section is a small 
investigative office which investigates 
white slave traffic, counterfeiting, nar
cotics, and illegal trafficking in war 
weapons. 

Switzerland provides police coop
eration through the Interpol network or 
through the FBI Legal Attache at the 
U.S. Embassy in Bern. Requests for 
police assistance to the Interpol Sec
tion, Swiss Central Police Bureau, are 
received from Interpol Washington, as 
well as other national central bureaus. 
The other U.S. requests for police as
sistance can be initiated by the local 
FBI field office, through FBI Headquar
ters, to the Legal Attache. 

Switzerland also provides formal 
legal assistance to the United States in 
accordance with the provisions of the 
Legal Assistance Treaty. These re
quests and responses are handled di
rectly between the two central 
authorities-The Office of International 
Affairs, U.S. Department of Justice, 
and the Office of the Central Authority 
in the International Legal Assistance 
Section, Swiss Federal Office for Po
lice Matters.1 

The International Legal Assist
ance Section is responsible for submit
ting requests from Swiss cantons (any 
of the states in the Swiss Republic) for 
legal assistance to countries through
out the world and for receiving foreign 
requests and transmitting them to the 
appropriate cantonal authorities. A 
special office in this section, thB 3wiss 
Central Authority, was created to han
dle requests from the U.S. Department 
of Justice under the treaty provisions, 
and in return, makes Swiss requests to 
the United States on behalf of cantonal 
authorities. This office decides whether 
American requests meet the formal re
qUirements of the treaty, whether U.S. 
representatives should be permitted to 
be present when the request is execut
ed, and whether compulsory process 

can be employed. It can also issue 
decrees ordering that business or bank 
records be produced, for example, to 
seize evidence or to block the removal 
of assets which might be fruits of the 
crime or other evidence. 

Practically all police matters in 
Switzerland are within the jurisdiction 
of the cantons, although there is only 
one penal code for the whole nation. 
Thus, in matters of legal assistance 
and police cooperation, the requests 
are transmitted by the Swiss Central 
Authority to the appropriate cantonal 
authority for processing. 

Requests for Assistance 
In deciding which channel to use 

to make a request for assistance, the 
U.S. law enforcement officer or agency 
should bear in mind the capabilities of 
each. 

Swiss police officers are able to 
provide police cooperation which does 
not involve any compulsory process. 
They can locate a person, interview a 
witness who voluntarily submits to in
terview, check public information, 
check hotel registration records, identi
fy telephone subscribers, provide from 
registers of commerce, interview a sus
pect or victim, verify alibis, locate per
sons, place lookouts for stolen goods, 
etc. Such requests can be submitted 
either through the Interpol or Legal 
Attache channel. Swiss federal authori
ties ,prefer the Legal Attache channel 
because his extensive knowledge of 
Swiss law enforcement procedures 
and individuals results in easier, more 
efficient, and more reliable handling of 
the case. 

However, if the U.S. authority re
quires a higher level of assistance, it is 
necessary for the Office of Internation
al Affairs, U.S. Department of Justice, 
to file a formal request under the Legal 
Assistance Treaty. Examples of higher 
level assistance are obtaining bank or 
business records (because a subpena 
must be issued), taking sworn testimo
ny (because it must be done by a 
magistrate), serving compulsory proc
ess, compelling a witness to testify, 
requesting execution of search war
rants, or requesting seizure of evi
dence or fruits of a crime. 
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These requests are carried out ac
cording to the Code of Criminal Proce
dure of the canton where executed and 
returned to the Swiss federal authority, 
which examines it to insure the execu
tion was proper and complete, prior to 
returning it to the requesting foreign 
authority. 

In fact, requests for the most ex
treme form of legal assistance-extra
dition-are also processed through the 
Office of International Affairs but are 
then formally made through diplomatic 
channels to Switzerland in accordance 
with our Extradition Treaty to the Extra
dition Section of the Swiss Federal 
Office for Police Matters. It decides 
whether the request will be granted 
and issues the necessary warrants. In 
addition, it handles requests for tracing 
offenders and stolen vehicles. Its deci
sions can be appealed only directly to 
the Swiss Supreme Court. 

The procedure for sending a for
mal request for legal assistance might 
be regarded by some as a cumber
some process which will bring no 
results whatsoever. However, experi-

Swiss 
Central 
Authority 

ence to date shows that this is not true. 
To appreciate the Legal Assist

ance Treaty, one has only to consider 
that since January 23,1977, the United 
States has formally submitted 119 re
quests to Switzerland. Of these, 89 
were executed, 3 were denied, 6 were 
withdrawn, and 21 were still pending as 
of May 1, 1981. Of these requests, 90 
involved various kinds of white-collar 
crime, such as fraud, embezzlement, 
or receiving stolen property. 

It is important to note that the 
Office of International Affairs, U.S. 
Department of Justice, was merely the 
formal requesting agency. Most of the 
requests were made on behalf of U.S. 
attorneys' offices, but many were also 
made for the FBI and State and local 
prosecutors, as well as other U.S. Fed
eral agencies. 

In about 75 percent of the cases, 
the purpose of the request was to 
obtain Swiss business or banking 
records. The persistent and widely 
spread myth that Swiss banking and 
business secrecy laws were impen
etrable was, in fact, never true; Swiss 

magistrates could always issue a proc
ess to compel production of business 
and banking records for a Swiss crimi
nal investigation. Such a process takes 
legal precedence over business and 
bank secrecy laws. What is new is that 
the Legal Assistance Treaty grants the 
United States access to this compul
sory process provided, of course, that 
the other requirements of the treaty are 
met. 

However, it is practical cases 
which give deeper meaning to the 
above statistics and which underline 
what tl'le statistics say about the Legal 
Assistance Treaty. 

An important example was the 
case of Mark Stanley Rifkin, who alleg
edly transferred fraudulently $10.2 mil
lion from the Security Pacific National 
Bank in California to a Zurich bank and 
used most of the proceeds to buy Rus
sian diamonds in Geneva which he 
then smuggled back into the United 
States. Pursuant to a request under the 
Legal Assistance Treaty, evidence and 
sworn testimony were taken in Zurich 
and Geneva in the presence of U.S. 
attorneys, counsel for defense, and 
U.S. court reporters. 

In another similar case, not only 
were bank records furnished, but a 
bank account was blocked which con
tained over $1.5 million in funds de
frauded from investors. Although the 
treaty does not provide for the return of 
such funds, the damaged parties have 
the right to obtain them through civil 
process in Switzerland. In this case the 
funds were released ~o the bankruptcy 
referee. 

It is beyond question that the Ital
ian financier Michele Sindona could 
never have been convicted of numer
ous counts for his role in the collapse 
of the Franklin National Bank in New 
York without the bank records from 
Zurich and Geneva which were 
obtained under the treaty. The impor
tance of this case is demonstrated by 
the 25-year sentence imposed. 

But assistance under the treaty is 
not limited to business and banking 
records. Pursuant to ,,:uch requests, for 
example, Switzerland has also formally 
questioned witnesses and made formal 
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service of court documents upon Swiss 
residents. 

However, Switzerland will not 
grant legal assistance for political 
crimes, and as a general rule, will not 
grant legal assistance for violation of 
tax or fiscal laws or regulations, al
though the Legal Assistance Treaty 
provides an important exception. To 
assist in the prosecution of organized 
crime figures, Switzerland will also fur
nish legal assistance in tax and fiscal 
cases. Starting in 1983, Switzerland 
may also be able to furnish legal 
assistance in other cases of tax or 
customs fraud. 

The offenses for which legal as
sistance will be furnished under the 
treaty' are contained in an annex to the 
treaty. Basically, they are commonlaw 
crimes which must also meet the 
standard of dual criminality-the acts 
must be considered criminal in both 
countries. In order that this standard is 
met, it is necessary that the request 
include specific information regarding 
the laws under which prosecution is 
contemplated, as well as detailed infor
mation regarding the criminal acts 
alleged and the pertinence of the as
sistance requested to those acts. 

Other formal requirements are that 
the request contain identifying data re
garding the subjects of the investiga
tion: Date and place of birth, 
citizenship, and address, at a mini
mum; similar information regarding any 
person who might be affected by the 
request; and a translation of the re
quest into the language of the area 
where it will be executed-French, 
German, or Italian. 

As a general rule, the requesting 
authority should count on at least 3 
months between the time the request 
is first formulated and results are re
ceived. However, it is more likely to 
take between 6 and 9 months. 

It is in the interest of the request
ing authority to insure that all neces
sary information is contained in the 
initial request so that unnecessary time 
is not wasted in asking for supplemen
tal information. 

The time necessary to process 
and execute a r~quest makes it clear 

that there is a basic problem with the 
Speedy Trial Act of 1974. This problem 
is compounded by the appeal rights 
that subjects or persons affected by 
the execution of a request have in 
Switzerland. In one case, the appeals 
lasted 2% years. 

Possible solutions to this conflict 
are filing the request at a preindictment 
stage and/or having the case desig
nated as complex and obtaining judi
cial exemptions from the time limits 
imposed by the Speedy Trial Act. It is 
likewise advisable that the requesting 
authority consider from the beginning 
stages how the information requested 
will be introduced and received into 
evidence during trial. 

U.S. authorities have made rather 
frequent and effective use of the provi
sions of the treaty whereby a U.S. 
attorney, district attomey, FBI Agent, 
the Legal Attache in Bern, or other law 
enforcement official can be authorized 
to be present when the request is ex
ecuted. Such requests are granted if 
their presence is required by U.S. I&w 
in order to obtain admissible evidence, 
i' it is likely to facilitate substantially the 
investigation or prosecution because 
the case and inquiries to be conducted 
in Switzerland are very complicated, or 
for other substantial reasons. Howev
er, it must be clear that authorization to 
attend the execution of the request is 
merely that. Control of the proceedings 
must remain in the hands of the Swiss 
official, and acts of the foreign officials 
present may be performed only 
through the Swiss magistrate's acting 
as an intermediary. However, authori
zation to attend the hearing also car
ries the advantage of the American 
participants being permitted to suggest. 
supplementary questions for the Swiss 
magistrate to ask the witness and oth
erwise assist the Swiss magistrate. 

For clarity's sake it is perhaps best 
to spell out what is implied from the 
above. No foreign officials may con
duct official acts in Switzerland without 
prior authorization; to do so would be a 
serious violation of the Swiss Penal 
Code, Article 271. However, in some 
cases, such authorization will be grant
ed, provided the circumstances justify 

it. Requests for such authorization are 
also made through the Swiss Federal 
Office for Police Matters. 

If an indictment has been re
turned, the defendants have a right to 
be present at the time of execution, 
and if they exercise that right, the U.S. 
prosecuting authority also has a right 
to attend. However, a frequent problem 
in such cases is the lack of court re
porters in Switzerland, as they are 
known in the U.S. legal system. A wit
ness' statement is recorded in sum
mary form.in a "process verbal," which 
is then signed by witness, magistrate, 
and clerk. This is not a verbatim re
cording of the hearing as is frequently 
required in America. Added to this is 
the fact that the hearings are conduct
ed in the official language of the area 
where it is held. The meaningfulness of 
such hearings for American partici
pants is directly proportional to their 
own language ability or that of a trans
lator. 

If a verbatim record of the hearing 
is necessary, some solutions are hav
ing U.S. court reporters at the hearing, 
making a tape recording (only possible 
with witness agreement), or possibly 
making a video tape. (The latter solu
tion has been discussed, but never 
attempted.) 

Finally, it is necessary to note the 
obvious: Requests for assistance un
der the Legal Assistance Treaty are 
complicated and intricate. However, 
there are three sources of experience 
and assistance which are available to 
all prosecutors and investigators in the 
United States and Switzerland: The Of
ficeof International Affairs, U.S. De
partment of Justice; Central Authority, 
Swiss Federal Office for Police Mat
ters; and the Legal Attache, U.S. Em
bassy, Bern. 

Both legal assistance and police 
cooperation between Switzerland and 
the United States are alive and well. 
The means are available for use in the 
common goal of combating internation
al crime-they need only to be used. 

FBI 
Footnote 

The Swiss Federal Office for Police Malters should 
not be confused with the Swiss Federal Police, which 
investigates internal security matters. 
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