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Many people hearihg of our study have registered sUrprise that we were

able to comp]efe the research espe¢1a11y since the time for planning was
very short. It was not until late May 1978 that we received word that our
fedUest tokthe'Department,of Justice, Canada, had met with success. In
order tb meet véricus deadlines of the Department we had to establish

July 1978 as the month for data collection in the six cities. Although

preliminary commitments had been given by some key forensic psychiatrists

during the course of the previous year, it was necessary to move very

rapid]y'during June 1978. Similarly we had to face a project termination

date of 31st March 1979. This meant;thét the court dispoSition data had

to be collected durinngebruary and March of that year. The study was, in

short, carried out under considerable pressure: from beginning to end.

During the period of formulation some people kindly suggested to us
that we would do well to -abandon the project in view df the fact that it

would be difficult to enlist the full cooperation of‘a11 of the principals.

~ Yet with one exception we found it extremely easy to gain the support and
 help we needed. Why was this so? It might be thought that there was

'fsomething.in it' for thbse who offéred their services. If indeed there

was 'something in it' for the psychiatrists and the court records officials
it was not at a‘tangib1e level. No fees were paid to anyone for filling

in forms. No méa]s‘were bought for participants (in fact, the reverse was

~ the case - the research staff enjoyed considerable private hospitality)

and there was no money (or, as it turned out, real need) to fly principals

to Tdbohto‘ih order to meet with us. While the invéstigatdrs did visit

each»ofkthe‘cities at least twice (though oftén incidehta]]y and in aséoci-

ation with'o;hef business); most of the communicatiOn was by mail. k‘.‘
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We mention these administrative details mainly to draw attention to the

fact that our colleagues in different parts of the country gave their time

-

and effort. It seems that they were willing to do this}paft1y because they
could see clearly the neéd for such’a first venture, partly out of interest
to see how the project as a whole would turn out, and partly beéause they
saw it as a duty; Whatever the individua1 motivations may have been, we
Wou]d Tike to acknbw]edge formally our indebtedness to all the many people
who provided help. Everyone who participated provided unfai]ing courtesy
and a sinQu]ar]y professional approach to the task at hand.

To try to mention all the many pérsons who gave help involves thé risk
of omitting names. One way of overcoming this difficuity is to avoid listing -
names. Yet this seems unfair in view of the fact that those listed as inves-
tigators actually felt themée]ves to be"enjoinéd in a collaborative point Qf :
nesearch.# So some names will be left out. We apologize for this in édvanée
but point out that this paper is but a W6rk1ng draft. Correctfons cén and
will be made in the final version. | |

In’Ha]ifax fhe project Was embraced by Dr. S. Akhtar. Not only wéke |
his data excéptiona11y well organfzed#and clear but he gave us much va]uab1e
information about the operation of forensic psychiatric services inkNova_
Scotia. He also'provided dispositions for us. br. R. Mishra, the physician
at the Halifax County Correctional Centre, gave valuable opiniﬁns és did Mrs.
Kathleen Waters, Coordinatbr;'Research and P]anning, Correctional Ser{ices,
Department of the Attorney‘Géneré1, Nova Scotia. We were much he]ped by the
excellent unpub]ished‘paber 'The Ménta]1y Im Offender_in Ndvﬁchotia‘ by
Mr. Jim Williams and Mrs. Kathleen Waters of the Department of thé Attorney
General, Nova Scotié. The Ha]ffax psychiatrists‘as a grodp deserve a parA‘
ticular note of ghanks for reéponding ] ab]y,‘pfompt1y, and‘courteouély t§

‘a circular Tetter written by one of us (B. T. Butler).
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In Montreal we must single out for particular mention two persdns. First,
Dr. J. Talbot of the Institut Philippe Pinel de Montreal who not only provided

data on a large number of cases but made us aware of the valuable document by

. i 3 / - 3 . :
Denise Beliveau 'Urgence Psychiatrique et Intervention Policiere, Communauté

Urbaine de Montréal. Dr. Talbot did more than worry about his own data -
he was very helpful in ensUring~that his colleagues were informed about the
study. He grasped our purpose quickly and went to much trouble on our be-
half. Second, M. G. Martin, Chef de la Division de Déve]oppement, Service
dewT'Informatique, Ministére de 1a Justice, Gouvernement du Québec, for putting
his computerized record keeping system at our disposal and for giving us his
personal attention throughout. He deserves credit not only for showing us
how chrt records can be kept but for employing his Department's excellent
system on cur behalf. |

Others in Montréal were also extremely helpful. Dr. L. Béliveau,
Directeur Généra], Institut Philippe Pinel de Montréal, in an early inter-
view gave us his blessing and support. Mme. Ginette Racine, a.m.a.,
Responsable des Archives Médica]es, at the Institut was always ready to
search records on our behalf. Her staff deserve much credit. Dr. B.
Cormier, Forensic Clinic, McGill University, not only filled in forms but

twice gave two of the investigators (C.D.W. and R.J.M.) the benefit of his

exceptional scholarship. In addition we thank Drs. P. Laberge, A. Mauffette,

J. Wolwertz and G. Paul-Hus. Dr. Clauce Morand kindly spent time explaining
his research programme to one of us (C.D.W.). ;
A]though’the bulk of Metropolitan Toronto residents are sent to METFORS
for assessment, some go to other institutions. This being so we had to en-
1ist‘the support of co]]eagues‘in_related agencies. Dr. R. Fleming of the
Penetanguishene Menta1'Heé1th Centre filled in his share of forms as did

Drs. g. Heasman, S. Hucker, B. Orchard and W. Hi1l of the Clarke Institute
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of Psychiatry. Dr. G. Cooper, in pkivate practice, also kindly worked with
us. The Queen Street Mental Health Centre, aé always was ably represented
by Dr. I. Wayne. Most easy to overlook of us would be our hard-working
colleagues at METFORS, Drs. D. Byers, F. Jensen, and R. Mahabir.

-On the court side in Toronto we were'as usual helped by Mr. A. Kostécka
and his records staff under the general guidance of the Chief Judge of the
Crimipg] Court Division, His Honour Jﬁdge F. Hayes. Qur colleague, Mrs.
Maﬁbéret Jackson kindly organized the Toronto dispositions for us. But she
could not have done this without the help of Mr. B. Beckman of the Metro-
politan Toronto Police Service. We have been fortunate indeed to have Mr.
Beckman's help not only in this study but in others.

In Calgary we were under the wing of Dr; J. Arboleda-Florez, Director
of the Forensic Unit at the Calgary General Hospital. He not on1y himself
provided dgta'but‘put the'services of his organiiatidn fully at our disposal.
Dr. Morris Carnat deserves particﬁfar mention since he does most of the ini-
tial assessments for the court, and, as a result, had to complete many forms.
During the second phase, collecting dispositions, we were given good general
advice by Mr. John J. McGurran, Health Care Evaluator, Forensic Unit, Calgary

General Hospital. In the Records Office itself we were given much generous

help by Mrs. Doris Lebel, Acting Court Administrator, Provincial Court of

Alberta and.Mr. K. W. Hills, Chief Clerk, Calgary Remand Centre.

Dr. J. Duffy, Executive Director of Forensic Psychiatric Services,
British Columbia, made our task in B. C. very easy. Since forensic psychiatric
sérvices'are centralized in that province and since, from the very outset, he
opted to work strongly in Support of the prbject, we were able to cover ground

quickly. This was particularly the case because Dr. D. Eaves also became

closely involved in the work and set aside much valuable time to talk with one
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~of us (C.D.W.). His fgadership’was crucial to us. It was, though, Dr. R.

Whitman who did most ogathe actual fi1ling in of forms. Like Dr. Carnat in
Calgary, Dr. Whitman doegéthe bulk of the initial assessmentvwork~f0r the
Clinic and, as a result, égw many cases during July. Dr. Whitman also spent
time with uS helping us to‘gaﬁn an appreciation of the assessment process in
Vancouver. Others who participated were Drs. Kontaxopoulos, Mel Diili,
Stephenson and Vallance. To them we are most gratefu].

As well as those who provided data, others in Vancouver deserve a note
of thanks. From the Headquarters of Forensic Psychiatric Serviceé we are
grateful to Mrs. S. Baird, Education Coordinator, and Mr. A. H. Ryan, Court
Liason Officer. Both kindly gave full descriptions of thefr programmes (not
though, specifically mentioned in the particular report). Dr. A. Marcus, Head,

Forensic Psychiatric Services, Department of Psychiatry, University of British

: Co]umbia outlined to us his involvement and interests in forensic psychiatry.

Records at the Forensic Psychiatric Institute are under the firm control
of Mrs. Marien McNeal. Not only was Mrs. McNeal able to provide us with
exactly the infbrmation we needed but, as well, she allowed us access to her
detailed statistical summaries. From her we learned how record-keeping and
research can be and must be combined in an integral way. Her work could pro-
vide a ready-made blueprint for record keeping in Canadian fdrensic psychiatry

(especially if combined with a version of the court recording system directed

by M. Guy Martin, mentioned above). When we arrived in Vancouver in March

1979, the task of obtaining diSpositiOns seemed formidable. We had the in-

o ’patient dispositions from Mrs. McNeal but the others we knew would be hard

to trace. Fortunately, Ms. Pamela Musgrove of the Provincial Court Records
office came to our rescue and provided all the help and attention we could

have wished.
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In Victoria we were assisted most ably by three persons in the Forensic - y
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Clinic. Dr. K. MclLeod early agreed to cooperate anq\gave us his full backing. We afe grateful to several people who kindi P
: Tndly commented on an earlier draft: B |

Dr. Akhtar, Dr. R. Chalke,

Dr. W. Forrester filled in forms and consented to be interviewed. Mrs. B. ‘
Dr. G. Heasman, Dr. M. Preusse, and Dr. V.

Payne looked afterAthe paperwork and was kind enough to trace dispositions. Quinsey

o bminsi o T S TR

One of us (C.D.W.) had a most informative interview with Dr. W. Billung-Meyer

T L S0 T T 1 A mer o < 5.,

and we Tearned how his practice complements that of the Forensic Clinic. Mr.
B. L. Sutton of the Vancouver Island Regional Correctional Centre showed
patience with us and gave much useful general information about the éonduct
of psychiatric assessments in person. Dr. J. E. Boulding, Psychiatrist, and

Mr. Ted Beaubier, Crown Counsel, gave cledr accounts of Court-C]inic relations

in Nanaimo.
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The investigators also wish to thank those who gave administrative support.

R T T e s

i "~ Professor G, A. B. Watson, Director of the Centre of Criminology, University

?f - of Tordnto helped to negotiate the contract and was a constant source of ad-

t ~ vice and support. Mrs. Rita Donelan of the Centre helped the project in num-
erous ways and Miss Elizabeth Burgess not only worked hard on the details of

our financial expenditures but gave good counsel on how best to allot our re-

i'z sources. Mr. M. Phi]]ips; Deputy Director-Administration, METFORS, went to
‘ ’considerab1é lengths to ensune,that we had a good working environment and
that; when neceésary, rules were bent in our favour. |

“Mr. N. Avison of the Department of Justice, Cénada, wrote the document

that inspired this study‘and the related projects. In addition to his many

other duties, he served as our project officer and dealt promptly and effec-

T tively with our various requests. His support was unstinting and his interest

unflagging.
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ABSTRACT

This article §ummarizes data collected from 248 pretrial cases aSS?S-
sed by forensic psychiatrists for the criminal courts inrsix Canad;an
cities during July, 1978. The discussion focuses upon: purposeé or
court referrals, statutes employed for psychiatric remands, ;haracte;-
istics of forensic patients, diagnoses and recgmmendations rendered by

i i ‘ mendation
c1infcians and the relationship between psychiatric recomme

i 1 S ‘i/;g.
nd judicial outcome. It is suggested that legal and policy analy 25
a ; _ :

i i in detail and
of Canadian forensic assessment is to date lacking in

decision-making and referral practices of the courts.

and that "psychiatrists “ee

THE OUTCOME OF FORENSIC PSYCHIATRIC ASSESSMENT:
’ ‘A STUDY OF REMANDS IN SIX CANADIAN CITIES

R.J. Menzies, C.D. Webster, B.T. Butler, R.E. Turner

The physicaT and menta]ypfesence of accused Persons is considered an
integral component of our crimina1'tria1 process. “Since the mid-
seventeenth»centuny, the common-1aw rule hés been that one cannot be
required to plead to an indictment op stand trial when so disordered
as to be incapable of putting forth a 'ratianal" defence" (STovenko,
1977, p.166). To this end, Wesfern Tegal systems have developed
Formal procedures for enlisting the expertise of pPsychiatric
brofessionaTs, in evaluating the fitness of criminal defendants to

undergo the rigors of the adversarial trial.

interpenetration of tﬁ?\QeQa] and psychiatric professions. 1Inp

particuTary the more stridént critics suggest that the fitness remand

- may in~fact impede the accused person's rights to fajr adjudication,

are consistently being seduced into

expressing opinions on issues quite beyond their field of compétence"

(Schiffer, 1978, p.21s). Geller and Lister (1978) express concern

over social control elements of the assessment, n that persons may be

referred to Psychiatrists in order to control social deviance (Clausen

~and Yarrow, 1955), to limit presumed violent behavior (Rubin, 1972),

to provide“preventativevdetention (Go1dstein, 1968), to institute

s R -
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legal strategies (Cooke, Johnston, and Pogany, 1973), and to manage
the unmaaageab]e when other legal means have failed (S1ovenko, 1964).
In the American context, seyera] articles have pointed to the poten-
tial unconstitutional nature of the remand as an abrogation of pro-

tection against self-incrimination (Danforth, 1965; Pollack, 1970),

~To a considerable degree, attacks on the forensic assessment have been

a spill-over from the general 1iterature cohdemnihb,the clinican as

"psychocop" (Kunjukrishnan, 1979) "conservative agent of social con-.

trol" (Steadman, 1973), and even "fascist" (Torrey, 1975). As

sc1ent1sts, we should be prepared~to,separate evidence from 1deo]ogy;

and certainly the abundance of antipSychiatric literature is largely -

unimpeded by data. In fact, the forensic asses§ment by its very .

nature is not readily anemable to' empirical .investigation. Psychi-

atric decision making in the criminal context is an example of low-

. 7 : .
- visibility, discretionary justice (Davis, 1969; Kadish & Kadish,

1973). Wide discrepencies may prevail between the written law, and
application of that law in the cliniC'and‘codrtroom (ﬁfoh], 1978;
Roesch,‘1978; Stone, 1978). While European and-Nofth American jdurnals
have recently published increasing numbers ofdreports on court-ordered
remands, in fact "the jury is st111 out" concerning the crucial 1ega1

medical and ethical issues. . L Yy

&

CANADIAN LEGISLATION PERTAINING TO PRE-TRIAL ASSESSMENTS:

The Canadian‘Crimiﬁa1“Code (Mart1n s Annua] Cr1m1na1 Code, 1979)

prov1des for pretrial psych1atr1c assessment under Sections 465(1)c,

465(2)a and b, 543(1),and (2), 608(1) and (2) (court of appeal), and
738(5) (summahy‘conviction court). In addition, provincial mental

health acts contain pSychiatricvremand»1egis1ation (for example,

Sections 14(1) and 15(1): of the Ontario Act). The overlapping of the -

gefederal and prov1nc1a1 law resu]ts in “some rather complex statutory

(\
machinery" (Sch1ffer, 1978, p.51), and almost certainly contributes to

regional differences in the operationalization of the statutes.

The Law Reform Commission of Canada expresses dissatisfaction with the
present structure of the law:
The sections of fhe'Code‘dealing with the mentally i11
of fender are poorly organized and articulated ... it is
important that the legislative language be rationalized and
~clarified to clearly (sic) articulate and differentiate
between {sic) the various legal concepts and procedures
affecting mental disorder in the cr1m1na1 law. . (Law Reform
~Commission of Canada, 1976, p 5) ‘
The legislation on forensic assessment is singularly deficient in the
following areas: 1. Criteria'for the unfitness of the accused; 2.
GuideTlines for the conduct of fitness hearings; 3. Expression of the
variety of remand poss1b1]1t1es, 4. Specification for a report to be
forwarded to the Judge; 5. A legat framework for the conduct of the
fitness procedure.

The Commission recommends that “[v]emands for examination of accused

offenders ‘suspected of being menta]]y disordered should}be'made under

thedCrimina1eCode" (Law Reform Commission of Canada, 1976, p.32-3).
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THE PSYCHIATRIC ASSESSMENT IN CANADA:

There is a small but bourgeoning literature on court-ordered psychi-
atric examinations in the Canadian context. Previous research hio‘
been conducted in Nova Scotfa (Akhtar, 1971, Jobson, 1969), HMontreal
(Schlatter, 1972), Ontario (Greenland and Rosenblatt, 1972), Ottawa
(Arboleda-Florez, Gupta and Alcock, 1975), Toronto (Jackson, 1978,
unpub]ished;mMenzies, Webster, But1er,'§§_gl, 1979; Turner and Jerry,
1962; Watson, Rich and Gray, 1957), and Saskatchewan (Kunjukrishnan,
1979). The evidence points to wide variations inkthe style and
content of assessments among d1fferent Jur1sd1ct1ons and services.

Such factors as: referra1 patterns by courts; character1st1cs of
pat1ent popu1at1ons, compos1t1on of c11n1ca1 staff; ava11ab111ty of
eva1uat1ve, treatment and research fac111t1es, and commun1cat10n

patterns with the judicial system, are all contr1butory to the nature

of evaluations de11vered;by forensic psychiatrists;

The present study involves an examination of psychiatric remands con-

ducted in six Canadian municipa11ties' Theﬁresearch represents“the'

f1rst comprehens1ve attempt to compare and contrast forensic assess-ﬁ

ments across d1fferent Canadian Jur1sd1ct1ons Before genu1ne1y

1nformed 1aw reform can proceed in the medico- 1ega1 context, it is

1mperat1ve that we bu11d our policy efforts upon so11d1y emp1r1ca1‘

foundations. More spec1f1ca11y, in th1s art1c1e we w1sh to examIne

such matters as: 1. Patterns of assessment, ‘and re1evant 1eg1s1at1on

(S5

employed by the courts; 2. Demograph1c character1st1cs of court-

./,

oo

referred forensic patients; 3. Legal and psychiatric histories of the
assessment clientele; 4. Decision-making by clinicians; 5. Impact of

psychiatric recommendations upon judicial outcome.

METHOD

The instrument of research was a single-paged summary sheet completed
by participating psychiatrists at the conclusion of each court-
referred assessment.l This instrument schedule was designed over the
course of several months through use in the Brief Assessment Unit of
the Metropolitan Toronto Forensic Service. It was constructed in
order to collect economically a large variety of background, epi-
demiological, judgmenta1, and outcome variables on court-referred

cases in six Canadian cities during the month of July, 1978.

Prior to the beginning of July, researchers solicited the co-operation

of 29 psychiatrists in Victoria, Vancouver, Calgary, Toronto, Montreal,

and Halifax. Every effort was made to ensure that we did not "miss"

any psychiatrist likely to complete assessments on behalf of the

courts. No psychiatrist refused cooperation. The researchers werel

able to meet most of‘the‘participants before the study began. : Parti-
cipants were supp1ied with an instruction manual on the completion of

forms; an~effort was made to establish consistency of concepts and

kvariables (forhexample, ICDA-8 was employed as a diagnostic

guideline).

Psyohiatrists supp]iedﬁdata on aT1,adu1ts assessed on pre-trial or

pre-sentence remand from Ju1y 1 to July 31,‘1978. Juvenile cases,

~1. Copies of the instrument schedule are available from the authors

(at>METFORS, 999 Queen Street West, Toronto, Canada, M6J 1H4.
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post-sentence assessments, civil commitmeat hearings, and referrals

from the penal system were excluded from the sample pool.

The resulting data base consisted of 248 cases. During the following

ejghteen months, researchers, with the co-operation of participating

psychiatrists, collected court-dispositions and fo]]owsnps of the

patient sample. Data were‘tabu]ated,dcoded,‘transferred to computer

cards, and protessed through the S.P;S.S.'VServices (Statistical

Package for the Social Sciences ) of the University of Toronto.

PURPOSES FOR COURT REFERRALS

A frequent criticism of the forensic assessment involves the "grossly
inadequate communication ... between ... courts and psychiatrists”

(Bendt, Balcanoff and Tragellis, 1966, p.312), and that "different

- judges may have d1fferent quest1ons in mind which they ‘would like the

psjchiatrist to examine in-detail (Akhtar, 1971 p 6) " Indeed,

the present’study,part1c1pants frequently_expressed concern'that,
since assessments were often conducted in the absence of clear

questions from the Court, psychiatric‘rescurces were not being

effectively utilized. The forenSic'aSSessment is only as successful

as the judge's ability se]ect1ve1y and. accurately to engage the

clinician. In the present study, a full 82 percent of pat1ents were‘

referred from the Court or the Crown. ‘Yet, studies have-demonstrated

that Judges vary in the1r referral pract1ces (Bohmer, 1976; Sparks,\

: 1966) . Sch1ffer, citing work by Hogarth (1971) says:

:In actua1 practice, Jud1c1a1 use of the psych1atr1c ‘remand
procedures seems to depend upon the persona11ty of the‘ -
' fsentenc1ng Judge as much as upon the offender. f
' (Sch1ffer, 1978 p 228)

One English study (Gibbens, Soothill & Pope, 1977) found that a full

forty percent of magistrates gave no reason for the remand. Again,

psychiatrists in the present study, were unclear regarding the

identity of the party who actually initiated the referrai, in addition
to the relevant 1ssues (fitness, dangerousness, suitability for bail,
dispositional recommendations, etc.) to be addressed in letters to the

Court. As Stone suggests:

. the major element in the continuing abuse of competency
to stand trial is the discretionary practices of the judi-
ctary oo Constra1ned by inadequate resources, grappling
with a respon53b1lity that cannot be fulfilled, judges are
harassed administrators desperate for acceptable disposi-
tions in a system that does not provide them.

(Stone, 1978, p.62-63)

REFERRAL METHODS AND STATUTES EMPLOYED

7

i
N

Table 1 presents a summary of cases tabulated by city and method of

assessment. From the evidence, there is approximately a three-to-one

ratio‘between non-hospitalized and hospitalized patients receiving

forensic assessments..  The appropriateness of this proportion of
e’inpatients'is‘subject to debate; we simply reiterate the Law Reform

3 3 ] . -‘ .
~Comm1531on s proviso that "extreme caution should be exercised before

there is,anyideprivation of personal liberty in the form of psychi-

atr1c examinations or treatment {(Law Refdrm‘Commission of Canada,

1976).
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The relative employment of federal and}provincia) legisiation appears
to be chang1ng over time. As recent)y as 1972, Greenland and

Rosenblatt reported that only five percent of patients were referred

. under the ambit of the federal Code; the maJor1ty were Mental Health

Act remands (Greenland & Rosenblatt, 1972). But by 1978, Schiffer
observed that "it seems that the Code is more frequent1y'5e1ected
[than the Act] in Ontario" (Schiffer, 1978). The present study
reveals a large movement towards use of the Criminal que'provisions.
Only‘two,cases each in Toronto and Vancouver involved proVincia)
legislation. It would appear that the Commission's recommendation (Law
Reform Commission of Canada, 1976) for the exclusive employment of the

Code has been largely implemented in practice if not statutorily.

DEMOGRAPHIC, JUDICIAL AND PSYCHIATRIC DATA
‘While the forensic assessment population is a”heterogeneous group, an
examination of backaround, psychiatric, and legal characteristics

produces a fairly consistent profile of the "typical" patient.

0f 248 cases, 228 (91.9 percent) were males and 20 (8 percent) were

females. N1neteen percent of patients were under the age of twenty,

40 percent were twenty to twenty-n1ne, 23 percent were from th1rty to

thirty- n1ne years of age, and 18 percent were forty years or older.

Only 34 1nd1v1dua1s (14.9 percent) were married at the t1me of

assessment; a further 14 (6.1 percent) were living common-law. The

majority (137, or 60.1 percent) were separated, widowed or divorced.

Persons on remand were mostly laborers or blue cd))ar workers (109, or
48.7 percent), or unemployed (83, or 37.1 percent). A small propor-
t1on were students (15, or 16.7 percent), managers and profess1ona1s

(9, or 4.0 percent), and white collar workers (8, or 3.6 percent).

The educationa) history of patients was characteristically low. Of
200 cases for which data Were available: 73 (36.5 percent) had grade 8
or less, 60 (30.0 percent) completed grade 9 or 10, 47 (23.5 percent)
had grade 11 to 13 education, and 20 (10.0 percent) gained at Teast

some post-secondary education.
Canada was the country of origin for 206 (84.8vpercent); 29 (11.9
percent) were born in Europe; the remainder were from the United

States (3 or 1.2 percent), or elsewhere (5, or 2.1 percent).

Table 2 presents a summary of criminal history and epidemiological

data, tabu)ated‘by city.
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- Convictions for property offences had previously been recorded against

117 patients (54;2‘percent); the proportion with violence convictions
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was somewhat lower (74,‘or 36 percent). Slightly over a third of
persons had previously spent time in prison, and 103‘(or 42.9 pércent)
were at the time of study charged with a crime of violence. Inter-
city variation was considerab]e, In particular, the Montreal sample

exhibited a less extensive criminal -background than the other cities.

Only one in ten Montreal patients, for example, had prior convictions

for offences against the person, whereas the corresponding rate in

Vancouver was over one-half.

Overall, somewhat less than one-half of patients were 'excessive

consumers of alcohol, and one in four were extensive drug users.

Of the persons assessed, 116 (51.5 percent) had previous inpatient
psychiatric experience. This finding is in close conformity'tokdata

from previous Canadian studies, showing, respectively, 47 percent

(Greenland & Rosenblatt, 1972) and 58 percent (Kunjukrishnan, 1979) of

patients to have undergone‘prior‘hospita1ization‘f0r psychiatric
reasons.

DIAGNOSIS

Psychiatrists indicated their primary diagnosis of patients, according \

to the taxonomy of ICDA-8. Findings are summarized in Table 3. Tt is

L e e e L T

notewortﬁ§ that 39.4 percent of patients weré diagnosed aslpsyphotic,

whereas only 4 perceht exited from the assessment process without a
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psychiatric label. Subjects on remand from courts are apparently
perceived on the whole as quite i11.  Schiffer suggests that, in fact,
nsychiatrists may be overestimating mental abnormality in offender
populations (Schiffer, 1978). This observatidn is reminiscent of
Scheff's labelling theory (Scheff, 1966, 1975), and is particularly
discomfiting,when,juxtaposed égainst Scott's contention that "In those
cases selected for psychiatric report a é]assicaT diagnosis cannot be
made in more than 20 percent. In the other 80 percent it is
impossible to attach a label any more uccurate than 'personality

disorder' or 'overt maladjustment' (Scott, 1953, p.93).

FITNESS TO STAND TRIAL

‘The fitness of the patient to stand trial is the only issue in the

psychiatric remand to which thé statutes give expression. Still, as
the Law Reform'Commission, inter alia, indicates, Specific criteria
for findings of fitness are mostly characferiéed by their absence.
The Chalke Committee (1969) has suggested uniform criteria for
eva]uatingﬁfitness;lRobey {(1965) has designed a summary sheet in the

American context and Roesch (1977) has evaluated and constructed

- actuarial devices for competency findings. The Law Reform Commission

. re¢ommendsrthat a person be found unfit if, owing to mental disorder:

1. he does not understand the nature or object of the proceedings
against him, or, 2. he does not understand the personal import of the

proceedings,‘or,‘3. he is unable to communicate with counsel (1976,

P;14)!
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said, "Little is known

‘intuitive feelings and general statisi
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_Nevertheless, our knowledge of the dynamics of findings of fitness is

generally limited to proportions of fit patients. For examp1e; in the
present research 84.7 percent of persons were found fit (compared to

other Canadian studies ranging from 65 percent (Arboleda-Florez, Gupta

& Alcock, 1975) to 93 percent (Kunjukrishnan, 1979)). One additional

finding is that psychiatrists are sensitive to the differentiati&h
between mental disorder and unfitness; that is, "... psychiatrists are
reluctant to equate abnormality with unfitness - though abnormality

among remand cases may be common, unfitness is rare" (Schiffer, 1978,

p.57). Figure 1, extracted from the present data, compares numbers of

abnormal and unfit persons, and substantiates Schiffer's comment.

DANGEROUSNESS

The body of literature on psychiatric predictions of dangerousness is

legion; the consensus attests to the inability of psychiatrists to’

predict dangerousness with any degree of sCientifityacumeh.‘ As Sturup

~offenders" (StUrUp, 1968, p.17-18).

Despite the well-documented case against the evaluation of dangerous- g

ness by glinicians, it remains an issue which is commonly delegated to

. about assessing dangerousness beyOnd‘f

s that cover certain types of

- 13 -

the forensic psythiatrist by the courts. In the context of the mental
status remand, the élemént of "danger" is tangentially a factor in at
Teast four deéision areas: (1) amehabi]ity for bail on conditional
release; (2) necessity for a custodial setting; (3) possibi]ityvof
involuntary hospital admission under the provincial Mental Health Act;
(4) general recommendations to the court rggarding preferred

sentencing policy, suitability for treatment, etc.

In the present study, participant psychiatrists were required to

respond to a forced-choice "yes" or "no" series on two axes of

dangerousness: present-future and se]f—oghgr.w.overall, the following

‘results were obtained:

Dangekous sélf present - 12.1 percent
Dangerous ofheré present - ~19.8 percent
Dangerous self future - . - | 21;4 percent
. Dangerous others futufe | - 35.8 percent

This find%ng is augmented by a recent context analysis of letters to

judges, wherein 24.1 percent of psychiatrists' communications to the

court contained reference to the patient's dangerousness (Henderson,

1980, anub]ished). Again, the present study demonstrated large

inter-city differences. In Figure 2; Toronto psychiatrists were not
Tikely to perceive their clients as dangerous, while Montreal
c]inicians»were most optimistic in their appraisals.
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RECOMMENDATION AND DISPOSITION

Psychiatrists in the six Canadian municipalities recorded their recom-

mendations for the disposition of patients as follows:

The plurality of recommendations are of a medical rather than judicial
nature. It is‘noteworthy, sti)); that in 14 percent of cases psychia—
trists recommended a pene1 setting. Also, the "no recommendation"”
percentage of 14.3 percent is low in comparison to Kunjukrishnan's
finding of 44 percent (1979). The recent context analysis of letters

to the- court mentioned above, found that 19.3 percent of Tetters

conta1ned recommendations concern1ng Jjudicial disposition, whereas

“52.2 percent referred to treatment recommendations (nenderson,.luﬁo,

unpub1ished).

In'thersix cities, 185 of 248 u)timate dispositions of the cases were

Med1ca1 and Jjudicial d1spos1t10ns d1str1-

‘buted accord1ng to the data shown in Table 5:

INSERT TABLE 5 HERE
The,percentage‘of ihd??idUé)S"u)timateV@ transferred to hospita]
prov1des an 1ndex of the rea) d1vers1onary funct1on of the psych1atr1c
remand. In this study, 13.5 percent of 1nd1v1dua1s were eventua))y
hosp1ta11zed The rema1nder were returned to court, and e1ther’

~convicted (73 5 percent) or acqu1tted (13.0 percent)

R At e
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The next research question invo)ves‘the extent to which there exists a

relationship between the osychiatrist's recommendation and the court's
disposition. vThis issue has been addresSedvrather sparingly in the
1iterature§ and includes studies in the United States (Bohmer, 1976,
Geller é Lister, 1978), Great Britain (Binns, Carlisle, Nimmo et al,
1969; Faulk & Trafford, 1975; Prins, 1976; Sparks, 1966), and Canada
(Arboleda-Florez, Gupta & Alcock, 1975; Green]and‘& Rosenblatt, 1972;
Jackson, 1978, unpublished; Jobson, 1969; Watson, Rich & Gray, 1957).

It is important to underscore the Timitations and methodological flaws

~of recommendation-disposition studies. First, to paraphrase Jackson

(1978,uunpublished), psychiatrfc recommendations are often nebulous,
unquantifiable, or,non-existent. Second, it is highly problematic,
both’ethically and legally, whether forensic psychiatrists should
invoke.recommendations,concerning such essentially judicial issues as

fitness for bail, necessity of custodial setting, and dangerousness

uTh1rd certain forms of psychiatric recommendations - e.g., "immediate

cert1f1cat1on“ - resu)t not in judicial d1spos1t1ons, but rather in

the Judge S endorsement of d1spos1t1ona1 decisions which are effected

by the psych1atr1st himself. Fourth as Bohmer (1976) points out, in .

the absence of 1nformat1on regarding the actua) employment of

psych1atr1c reports by judges, it remains 1mposs1b1e to clarify the

_re)at1onsh1p between recommendat1on and d1spos1t1on as either spurious

or real.
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Having noted these limitations, we present in Table 6 a crosstabula-

tion; from the data, of psychiatric recOmmendation and ultimate dispo-

sition of the case. Cases are analyzed only for the three recommenda-

tions for custodial confinement, hospitalization, and outpatient care.

Greenland and Rosenblatt (1972) in their study of Ontario inpatient
~ assessments, discovered an interaction between the degree of restric-
tion of liberty imp]ied in the recommendation, and the judge's will-
1ngness to conform to the recommendat1on. The data in Table 6'seem to‘
corroborate this suggestion. For examp]e, when “the psych1atr1st
‘ffrecommended a'custodia1 setting, in 73 percent of cases the person was

“incarcerated. Recommendations for hospitalization were observed in 59

percent of casés (although in this instance the decision is not

necessariTy within the,jurisdiction of the judge). Finé]ly; accdsed'

personS‘reCOmmended for outpatient care received probatidn ine55.4

percent of cases {but were more likely than others to be acquitted or

have the1r charges w1thdrawn)

~While these figures‘demdnstrate thatkjudges'éke taking psychiatrists’

recomnendations into account to some extent, or at least that accused

s
raiad

“‘persons are being perceived in similar manners by both systems - we

',va re neverthe]ess struck by the general 1ack of communication between

7,11n1c and court. Vot only do c11n1c1ans often effect their dec1s1ons

- 17 -

within,a,1ega1 vacuum, but also there are no guideTinesffor psychia- .

trists' Tetters, no}set policy regarding disclosure to both defence

and Crown, no legal status for the report, and only in isolated

jurisdictions are there entrenched mechanisms for informing psychia-

trists concerning the.judicia1 results of their medical efforts. As

Woodside states, "Fajiures of communication still occur ...  ich

difficulties bnderstandab1y arise when both court and hospital work

under pressure, and no separate department exists to collate, monitor

and advise on all medico-legal cases" (Woodside, 1976, p.33).

CONCLUSION

Canadian systems of pretrial psychiatric remands are hardly the
Draconian psychocourts suggeSted by Szaszian;pd]emics. Neither are

they in all cases very secure repositories of social justice for

menta11y disordered persons confront1ng the 1ega1 system. As we have .
“shown, 1aw, policies and procedures vary considerably across Canadian

~jurisdictions. Attempts to centra11ze and regulate the law, and to

reformulate processes of psych1atr1c assessments, must commence with
more genera1 evaluat1ons of the re]at1onsh1p between the medical and

legal professions. Psychiatrists are of greatest service to the

~criminal justice system when they function as screening agents rather

~than as substitutes for judicial decision-makers. The attention’of

policy and research to date has focussed mostly on the activities of

. ¢linicians, and has Targely neglected the practices of the courts in

a

en]isting the services of nedical experts. Only through a more
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balanced perspective will we be capable of differentiating accurately
between individuals beSt»processed through the criminal justice system “,‘ f

and personslin need of diversion into mental health facijities.

e A M A i 3

 REFERENCES

AKHTAR, S}‘:Pre-tria1 Evaluation of Courf'Referra1s. Canadian

Psychiatric Association Journal, 16, 5-13, 1971,

ARBOLEDA-FLOREZ, J.,.GUPTA, K., and ALCOCK, A. A Two Year Review of

Court Examinations. Canadian Psychiatric Association

© Journal, 20:6, 469-475, 1975.

BENDT, R.H., BALCANOFF, E.J. and TRAGELLIS, G.S. Psychiatric
‘Examination of Allezed Offenders. American Bar Association
Journal, 52, 371-373, 1972. |

BINNS, J.K., CARLISLE, J.M., NIMMO, D.H., PARK, R.H., and TODD, N.A.
Remanded in Hospital for Psychiatric Examination. British
Journal of Psychiatry, 115: 1125-32, 1969.

BOHMER,‘C.E.R.v'Bad or Mad: The Psychiatrist in the Sentencing
Proce;s. Journal of Psychiatry and the Law, 4, 23-48, 1976.

CHALKE, F.C.R. et al. The Law and Mental Disorder.
Criminal Process.

, Toronto: Canadian Mental Health
Association, 1969. '

CLAUSEN, J.A. and YARROW, M.R. Paths to the Mental Hospital. Journal

of Social Issues, 11, 25-32, 1955.

COOKE, G. JOHNSTON, N., and POGANY, E. Factors Affecting Referral to

Determine Competency to Stand Trial.
Psychiatry, 130, 870-875, 1973.

American Journal of

DANFORTH, F.W. Death-Knoll for Pre-Trial Mental Examinations?

Privilege Against Self-Incrimination. Rutgers Law Review,
19, 489-505, 1965. )

DAVIS, K.C. Discretionary Justice. Baton Rouge, Louisiana: State
University Press, 1969. L
FAULK, M. and TRAFFORD, R.A. Efficacy of Medical Remands. Medicine,

’ -~ Science, and the Law, 15, 267-279, 1975.

GELLER, J.L. and LISTER, E.D. A Process of Criminal Commitment for
Pre-Trial Psychiatric Examination: An Evaluation. American
dJournal of Psychiatry, 135:1, 53-60, 1978. ‘

" GIBBENS, T.C.N., SOOTHILL, K.L. and POPE, P.J. Medical Remands in the

v Criminal ‘Court, Oxford: Oxford University Press, 1977.

Three: The.

R A T R

TR



A VN e ATt eyt

REFERENCES | | +-2 REFERENCES i3

GOLDSTEIN, J. Psychoanalysis and Jur1sprudence Yale Law Journal,

77, 1053, 1968. POLLOCK, M.K. An End to Incompetency to Sfand Trial. Santa Clara

Lawyer, 13, 3, 560, Sor1ng, 1970.

GREENLAND, C. and ROSENBLATT, E. Remands for Psychiatric Examination ’
in Ontario: 1969-1970. Canadian Psychiatric Association
Journal, 17:5, 307-401, 1972. .

; PRINS, M.A. Remand for Psychiatric Reports. Medicine, Science and
~the Law, 16, 129-138, 1976. ‘

ot S i o i B, S I s

ROBEY, A. Criteria for Competency to Stand Trial: A Checklist for
Psychiatrists. American Journal of Psychiatry, 122,
616-623, 1965.

HENDERSON, S.A. Brief Assessment Programmes: An Evaluative Comparison
of the Interdisciplinary Approach vs the Single Psychia-
trist. Unpublished M.A. Dissertation, University of
Toronto, Centre of Criminology, 1980.

ROESCH, R. Competency to Stand‘Tr1a1 An Analysis of Legal/Mental
Health Issues and Procedures and a Proposal for Change.

Unpublished Doctoral Dissertation, University of I1linois at
Urbana-Champaign, 1977.

HOGARTH, J. Sentencing as a Human Process, Toronto: University of
Toronto Press, 1971.

JACKSON, M.A., The Mentally Disordered Offender: Effects of Psychi-
atric Recommendations on Court Dispositions. ‘Unpublished
- M.A. Dissertation, Centre of Criminology, University of

Toronto, 1978.

ROESCH, R. and GOLDING, S.L. Legal and Judicial Interpretation of

Competency to Stand Trial Statutes and Procedures.
Criminology, 16, 420- 429 1978.

RUBIN, B. Prediction of Dangerousness in Mentally 111 Criminals.

i JOBSON, K.B. Commjtment and Release of the Mentally I11 Under Archives of General Psychiatry, 27, 397-407, 1972.

i Criminal Law. Criminal Law Quarterly, 11, 186-203, 1969.

SCHEFF, T. Being Mentally I11: A Sociological Theory. Chicago:

i KADISH and KADISH Discretion to Disobey, Stanford, California: Aldine, 1966.

Stanford University Press, 1969.

SCHIFFER, M.E. Mental Disorder in the Criminal Protess. Butterworths:
Toronto, 1978.

K KUNJUKRISHNAN, R. 10 Year Survey of Pre- Tr1a1 Examination in
> Saskatchewan. Canadian Journal of Psychiatry, 24, 683-689,
1979.

SCHLATTER, E.K.E. An Emp1r1ca1 Study of Pre-Trial Detention and Psy-
chiatric I11ness in the Montreal Area - Legal, Psychiatric
and Administrative Aspects. McGill Law Journal, 15, 326-
346, 1972. ’

LAW REFORM COMMISSION OF CANADA. The Criminal Process and Mental
Disorder. ~Report to Parliament, Ottawa: Queen's Printer,
1976. : ‘

SCOTT, P. Psychiatric Reports for Magistrates' Courts. British

MARTIN'S ANNUAL CRIMINAL CODE, 1979 Ag1ncourt Ontario: Canada Law Journal of Delinquency, 4, 82-98, 1953.

Book L1m1ted

MENZIES R.J. yEBSTER C.D., BUTLER, B.T., TURNER, R.E. and JENSEN, - f » o SLOVENKD, géur;2$ Z?ygg;zﬁggirsatig?t’5§l?§§§y §324the Lav Amerlomn

: . v , F.A.S. The Outcome of Forens1c Psychiatric Assessments: - . - ’ g R :

ﬂrf ~ ' Ep1dem1o]og1ca1 Data from the METFORS Brief Assessment Unit

. ;7 and Selected Canadian Cities. Paper presented at the Annual

. Meet1ng of the Canadian Psych1atr1c Association. -Vancouver,
“British Columbia (September, 1979). :

SLOVENKO, R. The Developing Law on Competency to Stand Trial.
Journal of Psychiatry and the Law, 5, 165-200, 1977.

SPARKS, R.F. The Decision to Remand for Menial Examination. British
Journal ofCriminology, 6, 6-26, 1966.

f x¥z ~ Note. Requirihg a Criminal Defendant to Submit to a Government
; Psychiatric Examination: An Invasion of the Privilege

. ] . STEADMAN, H. The P iatri i i
Against Se1f-Incr1m1nat1on Harvard Law Review, 73, 648, he Psychiatrist as a Conservative Agent of Social

1970. — e L Control. Social Problems, 20, 263-271, 1973,
' PFOHL, S.J. Predicting Dangerousness: The Social Construction of | ' ,;pf
Psychiatric Reality. Lex1ngton, Wassatchusetts Lexington . ‘ "ik?

Books, 1978,




i,

e T e i

e ‘___.__“_.MW.‘,.N_,._...‘W-”NM,.s;_,“u:.:vw;rsm,.u

e o PSR AR e v
= AT ST RN

e ey T 2

g

REFERENCES | ' .4

STONE, A. Comment. American Journal of,Psychiatry,'135:l, 53-60,
1978. : .

STURUP, G. Treating the Untreatable, Baltimore: John Hopkins Press,

1968.

TORREY, E. The Death of Psychiatry. Baltimore: Penguin Books, 1975.

TURNER, R.E. and JERRY, M. Statutory Referralé to Forensic Clinic,
Toronto. 3rd Research Conference on Criminology and
Delinquency, Montreal. November, 20-24, 1962.

WATSON, G., RICH, J. and GRAY, K.G. A Study of Forensic Cases. The

Journal of Social Therapy, 3, 1957.

Journal of Criminology,

WOODSIDE, M. Psychiatric Referrals for Edinburgh Courts. British

16, 20-37, 1976.

e T e o

- TJABLE 1
NUMBER OF CASES ACCORDING TO METHOD OF ASSESSMENT

o CITY

Type of

Assessment Yancouver. Calgary Toronto Montreal Halifax Victoria TOTAL
Inpatient 11 5 . 23 13 6 | o2 58
Qutpatient 2 0 12 5 0 2 21
Brief/ Mental

at Gaol 1 41 ‘ 18 66 36 0 6 167
TOTAL 54 23 101 54 6 8 246

[y

. 'Mental at Gaol' is a term stam '
_ ped on the documents of indivi
remanded for brief assessment by courts in Toronto. Tduals

[N

. ‘No inpatient facilities exist in Victoria.
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! TABLE 2
~; PATIENT BACKGROUND
‘;' CITY
| ' Missing
;; PATIENT BACKGROUND Victoria Vancouver Calgary Toronto Montreal Halifax ~ TOTAL Observa-
15 . ‘ tions
L
# % # % # % # # % # # %
; Previous Convictions
B Property Offences 3 42.9 29 63.0 8 40.0 556 58. 16 38.1 5 83. 117 54.2 32
.
w% Previous Convictions . :
Offences vs. Person 2 28.6 25 54.3 o6 30.0 34 37. 4 9.5 3 50, 74  34.9 36
S | Previous Time in
B ol Prison 2 28.6 16 39.0 5 25.0 36 37. 9 22.0 4 66. 72 34.1 37
L Presently Charged
, . o With Crime of Violence 4 50.0 22 43.1 11 57.9 47 4. 16 29.1 3 50. 103  42.9 8
' v Previous Outpatient
Psychiatric Experience 4 50.0 34 69.4 13 68.4‘ 62  62. 24 58.5 2 40. 139  62.9 27
: Spnra TREE Previous Inpatient Psychi- :
[T e PO T atric Hospitalization 1 12.5 32 65.3 12 54.5 45 145, 24 55,8 2 33. 116 51.1 21
%Aff Excessive Use of Alcohol 4 50.0 23 48.9 4 20.0 53 55, 13 31.0 5 83. 102 46.8 30
. fjf" Excessive Use of Drugs 3 37.5 6 13.3 1 5.3 "33  34. 9 21.4 4 80. 56 26.2 34
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TABLE 3
PRIMARY DIAGNOSIS
—— " 22AuNUSIS

Personality Alcohol Neurosis Mental No
Character Drug Reactive Retar- Diag-

Psychosis ‘Disorder Related Transitohy Sexual dation nosis TOTAL

Number 89 61 31 18 10 10 9 226

Percent 39,4 27.0 13.7 7.1 4.4 4.4 4.0 100.0

Missing Observations = 22

TABLE 4
)
PSYCHIATRISTS REQQMMENDATIONS

No
Psychi- Further Recomm.
gutpatient atric Custodial Analysis Return to

are Hospital Setting Inpatient - Court TOTAL

e }
Number 90 47 32 23

3
L
i
k]
! .
. X A‘

x
eotommriemmon:
RS A T

B A 32 224
| / = - | Percent 40.2 21.0 14.3 10.3 14.3 100.1
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« ‘ TABLE 6
DISPOSITIONS B ‘ —
‘ RELATIONSHIP BETWEEN RECOMMENDATION AND DISPOSITION
Psychi-  Peni- Gaol/ Proba- Acquit |
atric ten- Reform-  tion Withdrawn : _ I RECOMMENDATION
Hospital tiary atory 1 Fine Released Deported TOTAL I ’
_ |  Correctional- ;
2 3 4 ‘ 5 ' |  Custodial , Outpatient
Number 25 14 55 63 3 24 1 185 DISPOSITION : Setting - Hospitalization Care TOTAL
Percent 13.5 7.6 29.7 34.1 1.6 13.0 0.5 100.0 ry — 7 K 7 7 7
' ’ Penitentiary C3 0 1L5 0 0.0 3 4.6 6 4.8
‘ Gaol/Reformatory 16 61.5 4 11.7 15 23.1 35 28.0
1. i.e., less than 2 years » _ | ‘
! y L Hospital v 1 3.8 20 58.8 2 3.1 23 18.4
2. Including both Warrents of the Lieutentant Governor subsequent to findings
of unfitness and certification under Provincial Act. , Probation-Fine 4 15.4 7 20.6 36 55.4 47 37.6
3. Dual sentence gao1/probation or gaol/fine was recorded as "gaol". Acquittal-Release-
IR . o § Withdrawn 2 7.7 3 8.8 9 13.9 14 11.2
4. Dual sentence probation/fine was recorded as probation”. ‘ :
TOTAL 26 100.1 34 99.9 A65_ 100.1 125 100.0

Not included in analysis:

1. No recommendation

(return to Court only) N = 27
2. Recommendation for further
analysis inpatient N-=16

3. Disposition of Deportation = N = 1

4. No information
{either recommendation or
disposition) N
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