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',. ' REMARKS BY MR. CYRUS Ro VANCE 
~'BEFORE THE~IONAL CONFERENCE OF BAR PRES~DENTS 

'I. ,PALMER HOUSE) CHICAGO 
oj' FEBRUARY 17 > 1968 

, .. 
I am honored to have the opportunity to speak to 

, " 

Y01.l today. '. 

b · t of my r~marks this afternoon is the Thesu Jec '-' 

'administratio? of justice in times of ciVil disorder. I 

selected this topic not only be'cause" I believe ',:tt' to be .of 

pressing importance, but also becaus~ it is the special'" 

responsibility of· the 'organized Bar. Indeed, the success 

f .. 1 J'~stice unde~ such ,or failure of our'system 0 cr~~na 

, ',~',.-J.' la'~g~ measure) depend upon the actions conditions, will, .J..(. "" 

Bar· ... - take or fail to we - the members .. of the organized .~ 

.. 
take. 

'. 

Last summer) dome!!3:ti~' tranquility - one of the goals 

set out in the preamble~t the Constitution - was shattered 
,~' . , 

by mob action) by ars9~rand by wanton .looting. Not since 
"" .. '., ,;'I. ~. • 

d-ls,o"~r;~ers' o.?!.. such frequency and ferocity ,the Cl. vil War have .I. ... U. ~. , '. 

t;t 

flared in our ci'ties. 
" 

., I 'shall not attempt to discuss the underly~ng causes., 

which are many and ,intertwined. That is a task beyond the' 

h today.' and one \'ihich is beginning compass of my time ere .. 

'-lnd-i ,,..; duals and groups - local). ,to, be addre s sed by many,.I. .J.. v'" 

state and federal. 
. , 

1 that \'ie must pursue the root causes Let me on y ·s~y 

, of last summer and take the <,' 'which led to' the 'outbreaks 
.:,,~ 
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• 
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,necessary actions ,to remove these causes. We should .not 

delude ourselves) however) that this is a task which can 

be accomp~ished overnight. It is immensely complex and 

,difficult of l"esolution. And) in the interim) there is 

danger that violence may occur again. Although we hope 

and 'pray that' this will not happen) \Ire would be unwise' 

indeed not to prepare for such contingency. 

Our society is based upon respect for, and 

observance of) law and order. Mob violence" burning and 

looting cannot be condoned~ no matter the reason. And) 

,. should they occur, . they must be stopped immediately, 

effectively and fairly. For if the~! are not) we revert 
, . 

to the law of the jungle) 'and the, rights of ' all citizens, .' , 

are placed in jeopardy. ' 

',We operate then under two' mandates • First) to 

'ensure "that law and order are maintained.,; and second) to 

ensure that the individual rights of all our citizens are 
" ~ i . 

'" i: preserved and protected at all times. As lawyers, we 

. ,',know' only too.well the absolute, necessity of fulfilling 

both these mandates if our +egal institutions are to ' 

survive. In tact, we have the responsibility of insuring 

that survival. " . 

Our system of criminal justice - which includes 

the police) the courts, and the correction machinery _. 

Iii 

f :" Ii is the means for carrying out both these,manda.tes. But 
, 

, ., t I" 
that system,) which oper'ates somewhat alike in every 

, : I ' 

" 

, 
. !~ 
.,' 
, ' 

, 
I 
I. 
,I' 
I. 

1 

" ' 

.! . 
Ii; 
.L· 
'J, 

:: 'l
i 

,!: , 
" 
I 

" 
, !' 

.. : I . . ~ 



• C' 

, '. 

, , 

village" tow!l" county" city and state" but not prec,isely 

alike'in'any two of them" has become so outmoded and' 

, imperfect that it is currently' unable, adequately to ' 
", 

, ' , 

,' .. ",J • 

maintain law and order or safeguard our individual. 

liberties. 

There are two problems 1,'lhich ar,ise from· this fact. 

The first' is .of'immediate urgency and will' take considerable' 
, . , 

time to solve. The second problem", although of equal 

urgen'cy"can be resolved in a few months. 

.', The first problem ha~been clearly identified in 
. 

the 'rep'ort: o.f' the President I s Commission on Law Enforcement 

and the Administration of Justice where it: found '1; 

1I0verwhelming evidence of institutional shortcomings': 

,[in the system] in almost· ev~ry part of the UoS." and 

"assembly line justice". 

,In summing up its findings" the Commission·saiq.:' 

"'X- ,x- 'X"America1s system of criminal ;,:':~i 
justice.is overcrowded and overworked) , 
undermanned" underfinanced, and very often 'I I 

, misunderstood. It needs more i~1forma tion 
, and n101"e knowledge. It needs more technical': 

resources. It needs more coordination 
among its many parts. It needs more public,) 
support. It needs the help.of commu~ity 
programs· and institutions in dea;ling with 
offenders and potential offenders. It needs" 

'. above all, the willingness' to reexamine old 
, , ways of doing things" to reform itself" to 

, experiment" to run ris1<.:s" to dare. It nee<is 
vision. " ," ' 

• • • I 

, I 
The respons,ibili ty t,o re-examine old ways of. doing 

I, 

things" to reform the system" and to risk'experimentation 
, ' ,I ,I." 

" 
, , 
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is, in my jUdgment~.that of the local organized Bar in each' 

sta'te and c'ominunity. It' 
, J.S only the local Bar which 'has 

the knowledge" the' pO't'l~r and J.' nI"'luence t ,,' 
, 0 a:ssure, that the 

necessary studies will be 'started) and tha~ the resulting 

recommendati,ons Will, be implemented. I recognize th,9,t 

cC?rIimi ttees on crimiJ:?al ad~nis~ra tion have been set up in 
, 

many, s,t,~tes) and ~ recommend yo~r active support, of them. 

~ut, ~n addition, I ,!rge fhat y~u make sur'L tJ;l.a~:.ac.tion . 

J.S t~ke,n now to stUd~, and refornr the system on every level , 

from the village up. As members of the ol"ganized Bar 
• I, ,.J 

that is our ,challenge) our opportunJ.'ry d "" 
, , , , I ,v an ~ 'responsib,ili ty • 

. .... ,I 

That; is our job) not the job of the federal 
I' , 1 , g;overnment. 

But" th~re is an even more pres sinO' t 1 f 
" ; 0 :as (I ';acing 

us -, that of insuring that ~he current system ofp criminal 
't' I • • , 

justice will operate with reasonable effectiveness and 

fairness in time,s of civil disorder. Th' , 
! ~s ~s a particularly 
i " ,'", f' , 

difficult tasi<.: because' the inherent; we~~<.:nesses . of the 

criminal justice system are magnifi~d' as' extraordinar;y' 
, / ' , 

s trains ar~ placed upon it. I't is .not surpX:ising" ~he'n, 
, that the experience pf last, sumriler I s riots showed that 

in almo.st every case the 'f-abrJ.' c ,of th " ,e' system was strained 
,?eYOnd, ,the ,br~aking po'int. " 

" 

This Was ~ev,ealed in numerous ways: in inadequate 
, , , 

arrest and booking procep.ures; in insuffiCient 'and' inadequate 

detention facilities~ in'uneven andunf~ir ~ail practi~es; 
in shortages' of nrofessional and f 

I ~ non-pro essionalpersonnel 

",' i 
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po' t I ,. 
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, " 

requi;ced to keep the system operating ,'effectivel'Y-- all 'of 
.' ' 

I .:. :l '. ~. . i 

these resulting in delays and hardships~ both for those 
" 

dealt with by the system~, and those 'responsible for'its" 

," 'administration. ' 
, , ,; II . ~. , 

1 j • • '. I ~ 

The sad result of these deficiencies i~ \VlO-'fold. 
I ". I " , 

,'First ~,i t 'plac'es an intolerable burden on those 'who are' 

.. tryi~g,to m~ke ,the system' operate"fairly a~~ 'efficient'ly; 
, , 

and second" its failure to operate satisfactoril/'work:s 
I, .' I' 

injustice on many individuals and their families.' This" 
, .. 'I 

in turn" tends to undermine confidence in the fairness 

of our criminal justice and provides a breeding "ground' 
, , , 

'., 
for"further disorder. .0.,.' , 

, I , 

The blunt ques~ion 'is - can anything be done?' 

The ansvTeJ:,' is yes • .'What is required immediately is' that 
, , 

, ,each ,city prepare contingency plans'~ which would permit 

, , the almost instantaneous expansi~:m' of the system of I 

,criminal justice' during times of crisis. Once this is 
" -

• f • .' 

:'done" it SAould'be' possible 'to insure that justice is 

. ~f:f'ectively'and fairly admini~te~ed' despite the great 

strains which will be imposed'. 

As many of you heard yesterday~ steps have alre~dy 
, !. 

been taken along'theselines. The American Bar Association, 

,h?-s established a special' sub-committee' unde;'Mr. Thomas 

, Sh~ridan~, which is working in tnis' area~ and: the L~v,yers' ' 
Corami ttee for Civil Rights' Under La1-r is assisting severai 

: • • • 'I ., • 

'cities in the preparation of such 'plans. i'But moreineeds' 

to be done and done promptly~, 

. ' 

" 

" " , 

. :: 
, , 

, . , 

I should like to turn how to a brief discussion of 

areas in which a~van~eplanning is required. Time will 

not permit a full discussion.' but 't " 
- " 1. • may, prove illuminating' 

'to mention a f h ew i'T. e:L"e experience has shown that" without 

. such ,planning" the system will simply break down. 
• I' • 

Tl:e first is arre·stand booking ,procedures. The 
, " 

purpose,of such,procedures is to prov~de an adequate' 

record so that the guil"ty can be prosecuted and the 

innocent protected. The identification of suspects and 

the recording of alle,czed unlawful t ~ ac s present" as you 

might expect" special 'problems in a riot" where as many 

as a thousand p~ople may be ar~ested J.'n a 2" , 
J. L.j'-l10Ur period. 

, " 

Normally" each precinct has its own headquarters which 

includes booking and detention facilities ~nd'independent 

in~estigative ~acilities operated by detective~ aSSigned' 

t'o the precinc t • 
. ' I Under ordinary circumstances" prisoners 

~ 

are brought to:the precinct station by the arresting 

officer fo-p booking" fing~rprinting and in;terrogation: 

But during' r~ots" the normal procedures an;d techniques 

,have proved inadequate to cope with the m.unber of persons' 
, ' 

", arrest.ed. ,The result has be~n that the pr.ecincts~ecame a' 

bottleneck wl.'th ~esult ~ d 1 , ... 'an'~ e ays and injus,tice to many ,of 

those detained,,' and an almost intolel'able 'strain on. thQse 

responsible for operating :the sys~em • 
, 'I' , ! ' 

, There are a number of techniques ,a.l/.d procedures which 
I ' I 1 

have been de,velo~ed to ~.~et thl.· bl ~ ~,\... S pro em. 'They inc~u,de:, 

augmenting personnel at the precinct statio~j using " 
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short-form arrest and booking forms which contain all 

essential information but which can promptly be filled 

out; using Polaroid cameras at tl?e time of booking to­

take p1~tures of the suspect and arresting officer; a~d", 

of 'particular importance, using mobile booking stations. 
, 

The cities of Los Angeles and Ivashington, ,to mention 

but two, ,have, pioneered such technique~,al1d,much. calf be 
.... '.' . 

learnedfro~ their work.' 

. The second problem area is providing. adequate:: 

detention facilities./ A major riot will probably 'require 

facilities which far outrun,a city's nor~al ,capacity, ;', 

In Detroit, for example, the city had t;oaccpmmodate $,Ome 

5,000 prisoners in 5 days.. Indeed, there v10re mor:e .1: 

prisoners processed in this:5-day p~ri9d:th~n the citY! , . '. . 

would ordin'arily process in 3 months. Understandably> .. ; 

this greatly overtaxed th~:c:ityls.jails anQ. ;requtred :'jjhe. 

u~e of state and federal ~uildings'. And i e,vEln ,these' pr,oved' 

inadequate~ : I 

I " I 
If· facilities are, not available,; people ibecorne 

, " 

" 

backed up in the precinct stations or haye ~o b~ ,ho~sed 

in inadequate locations, such as buses, for ;peri~ds lof I' 

up ',to 36 hours. This can only result in: em~i,ttering ,tho~e 

it~PO ,have been arrested.' I - ''; J 

This problem can be solved readily by. earmarking, 

in advance,) structures which can be used f9r inunediate. ',.~'. 

expansion,. If ~'howeverl; that task is lefJ\i until the time 
" . 

'. " . I' , " 

, . 
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',: .... :~:,,:;~:(::::I<\I::;!:'·tha~ .~ .cri~is .;.actuallY' ,o~curs, it. will be vir~\tally 
,:.,1 0,.. I:· .... :~ ,\: .. '. :;. ".' <, . t 
<i<':;.:-:::':>:;',·;·, impossible to identifY, and; lj1ake :rea~y, fa9i:l;.i t.ies which' 
/ " I .:.1, I: ,; ~":' ,<', :', ' ' . " . . I ' ... " 
,".:, ," 1,<":: :';.' .. meet' adequate standards~.·I;' " :'.: :1' .. ,: '; 1 , 

;< ;.: """>:<':' ",~:::/;:"'.~ ' .. ' I" • ~ I' I " I 

;:" ; 'Yj ·::.i:·';'~ ;:':. .. "I •• Third., 'there is, the, problem of px:ompt: arraignment. 
: .~, :'<.' \ ( :~,'::'1:" "1,'.,:-., , I I " 

li,"·':".'.',::.<', The' arrai,gnment of sU$p,ects ~pprehended during a riot 
:,>,·~,.';I:.~'<'l!'.<.:.':'~\:" ,', I. :;'"., : 
.... ' .'.': "';',' should .be done ' promptly,) "both as .a matter, of fairness \ " t,:' '. "'. ',', , . ' ., . I .' • 

;,<';:': .:, ·1:··<·:an~.bec.~use ~:t:" 'the",'s~e.er P,l);y:s;i.qal" pr:,obl~m.. ?:fo.ve.rcrOl'lde.q. ,.' 
: j' ,'.. ',~: ~, •• :,. • I '. ~ 1 ". I • " • I '. ' '. I" • 

','; .:'.:':>: .. :::' (jails." Experie'nce has" shown that,) without' prior "planr>,ing,) 
" • • ~.,' • " . I ~ ! " \ ! . 

, ,' ... 1 

, I.' 

:' 

. ' . 
!" ',;'.', arraignments are ~er~ously ,delayed due to the" absence of 

I I", . .', ,I 
,. .:' "1'" , • I I '. • • I • 

.,' ~, .. ::', ... ,":, 'necessarr record~ and a shortage Of ,judges and' 9ther, ',. ,: ' ' 
II, .. :", "( '>"~ :'. ;. ,,' " , I'. • • I , ' 

',' ... ',::,:: ':'.'. ',court per.sonnel. ,'. In an' attempt to solve theseproqlems,,·' , 

; ',:: i',' : ',', ,:", ,j udge s and other regular personnel h"; ve \~o l:'k?d,; al:'o~nd ,;'~ .. i' : : 
:" :' '; I;' . :,;':~ ',"'" , .', ". ' ,', ' .. . I , 

I';, :~.:,\. :';th~.,.clock only to find·themselves faced ,with'lP.nl· ,~ve;c-' " 
t • ',~.I' tIl: "',1, ' '::' .• ; ~ :>''''J. .' " I I I , I '. 

;',r';:-,: ',". ' :',',' increasing backlog of \lnarra~gned pr~.,sonersl.' : i'." i, ;" 
'j ~. • • ,.'. ,: .', '.! J! • " • • ' • . I, I ' , I 'I 

,:;', , ~ ... , ::":".'~,':" .. 'This contingency can' al,so be effecti v,ely i at~~,cl\.e9.' 
• ~ • I' 

.';.,": .. :,:/'-.'.\,: ;bY advan~e planning',· For example" i a "ci'ty can;, easily ',II!"I"" .: ' ,,..' 
.,,\j,,,: .:~,""\' '~:I'I '~.':.:. I., " I~ 
,'.. : .... : ... :·:,.',~\.,::prepare. a plan which d~signates' .specific' ad,di ti,onal~ ;"11.11:';1/ 

". :,., ~ " .' to" 'I \ .!; ,,' I'.' , I 

',," .... : .... :,:'judges to ,augment the normal panel. In like fashion" 
> ' I. ;' .• ,' , ~ ~ 'J ii,,, " '. . I 

[;"',::,·:::':'::.,',t',/SP~CifiC indl.vidU~~S \'lith the necess.a:py contpetence ;oa~ 

,~"". ',,"::::' .. ."': :;.'be required' to be on call to assist in the iPl"ocessing of! 
.',' I~ ", fl,,' ":,'': 1'. 

' .. ~~' ", ' I':'" records. This having been done, an alerting ,system can 
! . ,I ".:': " ~. '. :. Y",~.. . .,' I', 

I< :~;.' .' ... :': ,'~:,/: be, set up which will uS,e either' telephone" jradio> teleVision., 
I" . I I ..~ " , I. • "', • ". I I • t 

',:: . """",'" ',.,: o~ all' three., to notify these people to report for duty. 

>"':':''''';('\; >~:~" ',,. "j Fourth; is' the :need, for'''add:i,. tional ;prose~utors : and j' 

,'f"'", ,I' I ••• , 'J, I " I' .'. • 

;":'!: .. "'~"\","defense' counsel" .'L~st ~umraerls experien~~:has'showl")' .there 
•• '- ""'" ' • ~ ,: t' J,: ~' 'I '.' ;' I • ': '1.~ t.: . , I" • I .', ' ,,' • • • I, 

, :' . "1'13 'a 'need. to"!: f,l, ~ubstant:l.al numbe~!ot 'ad'eli tional lJrosecutors 

, I 

II' "I ,II ' •• ,1 I 
,\ . • t, " " • ',. '., • I ot I'. 'I I . 
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t, 

" 

and 'defense attorneys. l'1i thout such ,extra pe,rsonnel" it 

is simply impossible to process exp~di tiously, the ' ,I' 

tremendous case load. Here again" advance planning 

should ameliorate the problem. To this end".' a list; 0]', .'i',; 

special prosecutors" preferably lawyers :\'1i th' prior :;, , 

expel~ience in the District Attorney,' SOl" U. S.~ A tto:cney' s 

,office", should be prepared" and the: consent' of, those', ' 

individuals to serve should be obtained ,in ~dvance.i .; A ::., 

similar list of defense counsel i'li th litigation. : I f '. 

experience should be dr,awn up. The~e people can, -then 

be'cailed to du,:ty rapidly by the al,erting sys~cem ,to ;, 'I. 

which 'I have referred'; . ," .. 
I, . , " 

" " 

Fifth" ~s the very difficul t rnattel~; of bail." 
" 

There is an understandable tendency during a riot for' 

, very high bails to be set to make sure, that" persons"" 

,arrested are not back on the streets in:a position ,to 

resume unlawful activities. I Such a procedure,,: however" 

is not 0lli:y inequitable but also may be self-defeating 
", 

in that 'it tends to overtax already crowded de;t~ntion 

facilities.., and to create ,apprer:.ension and hardship among 

communi ty residents whose relati V\3S are 'in c,ustody I for 

minor o~fenses. In terms of. equity, we, must ,bear in 

mind that the purpose of bail ,is :q.ot to keep, a, defendapt 

from 'committing more crimes before~trial by, setting a 
, .' 

bail sq high that he cannot obtain ,his r'elease; ,its: I" " , , , 

Ipurpos-~ 'is rather to free an untried defendant Ia.nsi" ,at,:. 

I ' 
I I 
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, ' 

the ,same time" make sure he appears for" trial. ,That is 
" 

the sole-stated legal purpose' of bail. ' , 

A pl'ocedure, w1").ich has been used ef~ectively in 

limi ted Circumstances" is the ""'elease 0 .... 
... J. an individual , 

arreste'd for a misdemeanoJ."· on h~s 0""""" 
... IV .... recognizance ,on 

condition he not return to tl f t 1e area 0 rio·~ng. :;, 

Obviously, this proc~dure. would not w,o:d<;: where the 
, , , . I 

" , 

individual li,ves in the:Ciot area" buti t 'suggests 

there may, be similar' i~'aginativ~ approaches to the 

problem. 

, I 

th;at 
" 

~n sum, bail policy should be discussed in 

advance by those 'who ,Will be requil~ed to set bail in 

times of' ci viI disol"der" so' that' there' will be fair' and 
, I 

uniform action when a crisis arises. 

Sixth" officials charged with the administration' 

.'of criminal justj.ce must be cogni3ant of the fact that 

tenSion, fear and fatigue 'create the danger that law 

enforceme~t per~pnnel may act um·lisely. Accordingly,) 

it 'is nec,essa~y to set up, a'head of time a method 
.. . ' , 

whereqy those in supe,:cvisory pO,sitions may keep themselves 

informed and in a position, to minimize such occurrences. 

This is, particularly important at the precinct level. 
, ' 

And it mus~ be done in adVance" as, it will be virtually 

impo~sible to improvise an adequate plan under stress. 
" , . ' 

As I,h~ve' ind~cated,) the :forego~ng is by no means, 
, ' ' , :" ,'.1 r ' 1, 

an exhaustive list. There al"e 'many othel" areas '~lhich 
" I I' 'i I I ' . \ I 

, ' " 

I, 

" , 

I' 

i~ 

.. 

II 
/, 

I 
I 
j. 

I 
j 
t,j 

, I 

,'; :' 
i; 
I: 
I ' . 
I i , 

i 

I 
I , 
i 

i 
!'J 

.J 

• ! 
I : 

" 1 

I 
I 

" .' 
, . .. 
, 

" 

,./ 
, I , , . 

; ; 
/ . 

j 1 , 

: 
i 
I 



.. , . . 
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• "l 
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, , 

should be covered in arry proper plan,) as,) for example,)1 
, 

the drafting of a model proclamation and executive 

order and the establis~nent of a central booking file 

,for expediting the identification and locating of 

prisoners who have been arrested. 
, ", 

Finally,) there'is the question of what is the 

best., method of developing such continge~cy plans. It 

'goes without saying,) that such planning should be i 

orderly and'deliberate and should be carried out quietly 

and calmly. Specifically,) I would suggest that, the 

'local bar association in the conmLUnity involved forril. a , 

committee consisting of private practioners and 

,'1ppr'opriate representatives of the oi ty government· 

designated by the mayor. Such a small vlOrking group,) 

with all the 'knowledg~,) resources and influence 'of the 

organized Bar behind it,)can develop a practical and, 

effect,ive 'plan wi thin a' relatively' short: time.' 'I ,\ 

,I'urge tha,t you give this matter promp't:and: 

favorable, co:nsideration" It can be done. :v1ha}t; we 
.. 

'have :to'do is make,:a start.. 
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