If you have issues viewing or accessing this file contact us at NCJRS.gov.

Standards for Juvenile Justice:
A Summary and Analysis






Institute of Judicial Administration

American Bar Association

Juvenile Justice Standards Project

Standards for Juvenile Justice:
A Summary and Analysis

Second Edition

Barbara Danziger Flicker

BALLINGER PUBLISHING COMPANY
Cambridge, Massachusetts
A Subsidiary of Harper & Row, Publishers, Inc.



This document was prepared for the Juvenile Justice Standards
Project of the Institute of Judicial Administration and the American
Bar Association. The project is supported by grants from the National
Institute of Law Enforcement and Criminal Justice, the American
Bar Endowment, the Andrew W. Mellon Foundation, the Vincent
Astor Foundation, and the Herman Goldman Foundation. The views
expressed in this draft do not represent positions taken by the
sponsoring organizations or the funding sources. Votes on the
standards were unanimous in most but not all cases. Serious
objections have been noted in formal dissents printed in the volumes
concerned.

This book is printed on recycled paper.

Copyright © 1982, Ballinger Publishing Company



IJA-ABA JOINT COMMISSION ON JUVENILE JUSTICE STANDARDS

Hon. Irving R. Kaufman, Chairman

Orison Marden, Co-Chairman 1974-1975

Hon. Tom C. Clark, Chairman for ABA Liaison
Delmar Karlen, Vice-Chairman 1974-1975

Bryce A. Baggett
Jorge L. Batista

Eli M. Bower

Allen F. Breed
Leroy D. Clark
James Comer
Donald Cressey
William H. Erickson
William S. Fort
Guadalupe Gibson
William R. Goldberg
William T. Gossett
Elizabeth E. Granville

Gisela Konopka

Robert W. Meserve
Aryeh Neier

Wilfred W. Nuernberger
Justine Wise Polier
Cecil G. Poole

Milton G. Rector

Janet Reno

Margaret K. Rosenheim
Lindbergh S. Sata
Charles Silberman
Daniel L. Skoler
Charles Z. Smith

LaDonna Harris Patricia M. Wald
Patrick F. Healy William S. White
Oliver J. Keller

Institute of Judicial Administration, Secretariat

Nicholas Scopetta, Director 1978—-1980
Howard I. Kalodner, Director 1976—1978
Peter F. Schwindt, Acting Director 1976
Paul A. Nejelski, Director 1973—1976
Delmar Karlen, Counsel 1971-1975

David Gilman, Director of Juvenile Justice Standards Project
Barbara Flicker, Executive Editor

Jo Rena Adams, Legal Editor

Mary Anne O’Dea, Editor

Susan J. Sandler, Editor

Barbara Flicker, Director 1975-1976
Wayne Mucci, Director 1974-1975
Lawrence Schultz, Director 1973-1974
Paul A. Nejelski, Director 1971-1973

One Washington Square Village, New York, New York 10012
(212) 598-7722






Contents

INTRODUCTION

PART I: NATIONAL STANDARDS FOR
JUVENILE JUSTICE

1.1 Special Nature of Juvenile Justice.
1.2 Reasons for Formulating National Standards.

1.3 Lack of Uniformity Among the Various Jurisdictions.

1.4 Failure of Coordination Within the System.
1.5 Need to Review Basic Premises.
1.6 Producing a Model Act.

PART II: THE PROCESS AND THE PRODUCT

2.1 Scope of the Summary Volume.
2.2 The Process.
2.3 The Product.

2.4 Basic Principles.

PART III: THE HISTORICAL DEVELOPMENT OF THE
JUVENILE JUSTICE SYSTEM

3.1 Significant Events.

3.2 The Emerging Issues.

3.3 Issues in Coercive Intervention.
3.3.1 Equation of poverty and predelinquency.
3.3.2 Parents with adverse interests.

3.4 Issues in a Separate Juvenile Court:

Roles and Procedures

3.4.1 Preservation and-reform of the court.
3.4.2 The participants’ roles.
3.4.3 Court procedures.

3.5 Issues in Treatment and Corrections.

3.6 Issues in Administration.

3.7 The Standards and the Issues.

xi

QWH OOWOWMR =

-

15
17
20
22

29

29
37
38
38
39

40
40

41
44
46
49
49



viii CONTENTS

PART IV: INTERVENTION IN THE LIVES

OF CHILDREN 51
4.1 Jurisdiction of Juvenile Courts and Agencies. 51
4.2 Grounds for Intervention by the Court:

Delinquency, Abuse, and Neglect. 54
4.3 Grounds for Intervention by the Agencies. 63
4.3.1 Schools and discipline in an institution. 63
4.3.2 Limited intervention for noncriminal
behavior problems. 70
4.3.3 Police intervention. 75
4.3.4 Youth service agencies. 79
4.4 Rights of Minors to Prevent Intervention. 82
4.5 Sources and Nature of Intervention. 88
4.5.1 Delinquency sanctions. 88
4.5.2 Agency and court intervention for abuse
and neglect. 92
4.5.3 Nature of limited coercion for noncriminal
behavior. 122
4.5.4 Guidelines for police handling of juveniles. 123
4.5.5 Youth services as a community resource. 128
4.5.6 Minors and capacity to act. 132
4.5.7 School regulations. 133

PART V: COURT ROLES AND PROCEDURES 147
5.1 Dominant Themes. 147
5.2 A Restructured Court and the Enlarged

Role of Counsel. 149
5.2.1 Court organization and administration. 149
5.2.2 Counsel for private parties and the

prosecution. 152

5.3 The Role of Probation. 163
5.4 Court Procedures. 169
5.4.1 Preadjudication standards. 170
5.4.2 Transfer between courts. 179
5.4.3 Adjudication standards. 181
5.4.4 Appeals and collateral review. 189

PART VI: TREATMENT AND CORRECTIONS 193
6.1 The Goals of Juvenile Justice. 193
6.2 Contact Prior to Disposition: Interim Status. 195
6.3 Dispositions: Choices and Procedures. 207
6.4 Administration of Corrections' Programs. 225

6.5 Architecture of Detention and
Corrections Facilities. 243



CONTENTS

PART VII: ADMINISTRATION

7.1 Making the System Work.

7.2 The Planning Process.

7.3 Monitoring Programs for Juveniles.

7.4 Records and Information Systems.
7.4.1 General standards on juvenile records.
7.4.2 Social and psychological histories.
7.4.3 Juvenile court records.
7.4.4 Police records.

PART VIII: FUTURE IMPACT OF THE JUVENILE
JUSTICE STANDARDS

8.1 Great Expectations.

8.2 Pre-implementation Action.

8.3 Implementation.

8.4 The Pitfalls.
8.4.1 Competing standards and goals.
8.4.2 Inadequately understood contents.
8.4.3 Planning and funding problems.
8.4.4 Passage of time.

8.5 Conclusion: The New System.

BIBLIOGRAPHY

APPENDIX

249

249
249
255
261
262
267
268
272

275

275
276
278
281
282
284
286
288
289

293

297






Introduction
to the
Second Edition

The first edition of this book was published in 1977, following the
release of the twenty-three volumes of standards and commentary
produced by the Juvenile Justice Standards Project sponsored by the
Institute of Judicial Administration (IJA) and the American Bar
Association (ABA). It attempted to provide a framework within which
the overall pattern of recommendations for reform of the juvenile
justice system could be understood, especially by the youth specialists
and members of the legal profession who were about to review the
published tentative drafts of the proposed standards.

As a synthesis of the series, it described the history and current
status of juvenile justice in the United States, identifying the problems
the proposed standards were designed to solve and the process by
which they were adopted. It also presented the principles and policies
underlying the various standards, explaining, if not always reconcil-
ing, apparent inconsistencies. In general, the first edition was pre-
pared as a handbook to introduce readers to a new approach to the
relationship between children and the law. It was intended to serve as
a supplement to and not a substitute for the twenty-three tentative
drafts being distributed nationally at that time.

This second edition marks the completion of the last phase of the
project—the review, revision, and final authorization by the executive
committee of the Joint IJA-ABA Commission on Juvenile Justice
Standards of the approved text of all twenty-three volumes. This
edition undertakes a comprehensive update of the process and the
product in Part II, current legal developments in Part III, reproduction
of the revised standards in Parts IV through VII, and a new
assessment of their future impact in Part VIIL

During the four years that have passed since the first edition, the
standards have been reviewed by nearly a dozen sections, divisions,
and special committees of the American Bar Association. Comments
and suggestions were received from the National Council of Juvenile
and Family Court Judges, the National District Attorneys Association,
the Legal Services and Defender Attorneys Consortium on Juvenile

xi



xii INTRODUCTION TO THE SECOND EDITION

Justice, the American Psychological Association, the American Psy-
chiatric Association, the Society for Adolescent Psychiatry, the Citi-
zens’ Committee for Children of New York, the Judges of Rhode Island
Family Court, the Pennsylvania Juvenile Court Judges Association,
and many other groups. The executive committee of the IJA-ABA
Joint Commission met in 1977, 1978, and 1979, considered the
recommendations of the interested individuals and organizations, and
agreed to revisions in the standards and commentary comprising
twenty-one of the volumes. In February 1979, the ABA House of
Delegates voted to approve seventeen of the volumes; in February
1980, it approved three more volumes.

Of the remaining three volumes, Schools and Education was
withdrawn from consideration by the ABA House of Delegates by the
executive committee of the IJA-ABA Joint Commission at its 1977
meeting on the ground that the issues raised by outside commentators
were too technical for resolution by persons who were not education
experts. The Noncriminal Misbehavior volume was tabled after the
ABA House of Delegates meeting in 1980 as too controversial to gain
ABA approval without major revisions and too fundamental to the
series to be compromised. Finally, the executive committee directed
extensive changes in the Abuse and Neglect volume, which were
completed and approved by it too late for inclusion in the House of
Delegates agenda during the life of the project. Therefore, twenty
volumes have been republished as ABA-approved standards and three
more will continue to be distributed as the product of the IJA-ABA
Joint Commission.

Reactions to the standards have been highly favorable. Most of the
revisions adopted by the executive committee were concerned with
details rather than general principles. In instances in which concern
was expressed that a standard was correct in theory but might prove
too burdensome to implement in some localities, the executive
committee voted to add brackets to indicate that the bracketed figure
or phrase is the recommended position, but is permissive for individual
jurisdictions. For example, in the Court Organization and Administra-
tion standards, modified rotation of judges and executive administra-
tion of juvenile intake and probation services are bracketed in the
approved draft, as is the number, four, for the judges who must serve in
a court before a full-time administrator is required.

Some changes resulted from the urging of the ABA Section of
Criminal Justice and others to conform the juvenile standards more
closely to standards and practices governing adults. Thus, in the
Adjudication and Prosecution standards, dispositional concessions
were added to the matters subject to plea negotiations; both the
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standards and commentary concerning admissions by juveniles were
tightened in those volumes and in Counsel for Private Parties. Other
changes were made in response to the charge that the standards were
too lenient. As a result, the maximum durations for dispositions in
Juvenile Delinquency and Sanctions were increased and bracketed; the
range of offenses was expanded and the age lowered for waiver of a
juvenile to adult court in Transfer Between Courts. Similarly, the
original Corrections Administration standard barring routine searches
of visitors was revised to permit nonintrusive routine searches,
intrusive searches based on probable cause to believe contraband is
present, and other searches based on reasonable cause.

The revisions in the Abuse and Neglect standards are described fully
in Part IV. Most of the changes were to reconcile the procedures it
contained with those in the other volumes involving judicial proceed-
ings. More particularly, the permanent termination of parental rights
was changed from a possible disposition following a finding of
endangerment (child abuse) to a separate proceeding, with stricter
criteria stressing exhaustion of family reunification efforts before
authorizing termination.

For those familiar with the standards in the tentative drafts, this
edition includes an Appendix consisting of the full Addendum appear-
ing in each revised volume and describing the specific changes made.
While most of the revisions entailed an augmentation of the commen-
tary, some changes were made in black-letter standards.

The second edition also examines the impact that the dissemination
of the twenty-three original drafts may have had on the law.
Observable trends in juvenile law and practice, prospects for national
implementation of the proposed standards, and suggestions for improv-
ing those prospects are discussed in Part VIIL. It might be said that this
edition expresses the state of the art in juvenile justice as of 1981 and
offers its own prescription for the future of that system.






PART I: NATIONAL STANDARDS
FOR JUVENILE JUSTICE

1.1 Special Nature of Juvenile Justice.

The size and complexity of the task undertaken by the Juvenile
Justice Standards Project of the Institute of Judicial Administration
and the American Bar Association and the IJA-ABA Joint Commis-
sion of Juvenile Justice Standards must be understood at the outset of
this volume. The formulation of standards to govern the juvenile
justice system goes far beyond criminal jurisprudence. Juvenile
offenders are only a portion of the population within the juvenile
justice system. Neglected, abused, and dependent children, as well as
their parents and other affected persons, also come within the
jurisdiction of juvenile or family court. But even those parties and
proceedings do not cover the full spectrum of juvenile issues. The mere
fact of minority and its attendant disabilities and special circum-
stances present problems unique to a system for the provision of justice
for juveniles. These standards attempt to cover every aspect of the laws
regulating children in their contact with social institutions.

When we consider that age and dependency, conditions beyond the
control of the principal party involved, can precipitate involvement in
the juvenile justice system, whereas the commission of an unlawful act
is the sole determinant in initiating contact with the criminal justice
system, we begin to recognize major differences between the two
justice systems. Nevertheless, each is a system of justice for which
standards should be promulgated, compelling a commitment to shared
principles of justice and administrative coherence. The standards for
criminal and juvenile justice alike must provide procedures for all the
agencies and individuals functioning as parts of the organizational
whole to arrive at a fair disposition of the matters brought before them.
Police, probation, courts, and corrections agencies must mesh into the
criminal justice system. And the roles of the actors—defendants,
victims, witnesses, law enforcement officers, probation workers,
judges, prosecutors, defense counsel, and administrators—must be
defined with precision.
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The juvenile justice system includes the equivalent of all of the
participants in the criminal justice system plus persons peculiar to the
condition of youth: parents, guardians ad litem, foster parents,
teachers. It also adds special problems and concepts: consensual and
contractual disabilities; standing to sue; emancipation; family auton-
omy; age differentials for drinking, marrying, compulsory education,
voting, curfews, sexual activity, driving and flying licenses, etc.
National variations in the definition of juveniles by age, marital or
parental status, living arrangements, and financial independence are
significant in determining not only the court’s jurisdiction but the
youth’s permissible range of private activities, life style, and liberty.

An additional complicating factor in the juvenile justice system is
the question of developmental age. For the criminal justice system,
that factor is acknowledged in some jurisdictions through the inter-
mediary stage of a youthful offender category—usually for first or
second offenders who are charged with lesser crimes and can be
somewhere between the ages of seventeen and twenty-four, although
most often under twenty-two. Youthful offenders may be treated more
leniently or sentenced to special facilities to separate them from older,
presumably more hardened criminals. The youthful offender category
represents an effort to distinguish between incipient and career
criminality. There is room for the exercise of discretion by the court in
granting or withholding youthful offender status, but the criteria are
specified by statute and are largely objective and provable. After a
certain age, maturity and responsibility are presumed in the absence
of compelling evidence to the contrary.

The juvenile justice system conscientiously attempts to establish
age parameters, which vary not only from state to state but according
to the purpose of the age limitations and the traditions of the
community. Twenty-one used to be universally regarded as the age of
majority. Recently, eighteen was substituted for most purposes. For
other purposes, such as compulsory education, consent to health care,
and the maximum age for juvenile delinquency jurisdiction, states
have variously adopted seventeen, sixteen, and fifteen as the ceiling.
The lack of consistency among state legislatures is not remarkable in
view of similar disagreement among child psychologists. Since the
maturity and capacity of an individual child are debatable, arbitrary
lines must be drawn as close to the developmental norm as possible. As
with most laws, rigorous efforts to be fair in adopting a norm should be
expended, a rationale provided, and a mechanism developed to permit
a chance for rebuttal or to prescribe grounds for appeal when the norm
can be proven by objective evidence to be inapplicable to an individual
case.
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1.2 Reasons for Formulating National Standards.

The juvenile justice system stands in dire need of thorough
dissection preparatory to the promulgation of a comprehensive set of
standards. Standards generally are adopted for the following purposes:

1. to achieve uniformity in the law for greater fairness, efficiency,
and predictability in the consequences of the same conduct, action, or
behavior, regardless of jurisdiction;

2. to develop linkages within the system by: defining the roles of
affected individuals and agencies; eliminating gaps and duplication in
services; and coordinating the planning, operation, and monitoring of
programs;

3. to reexamine accepted concepts and premises underlying the
current laws in the light of objective findings derived from recent
studies and other developments. Basic principles should be reaffirmed,
revised, or replaced, as a result of taking a fresh look at the system;

4. to codify the relevant case law, administrative decisions, selected
statutory innovations, and fundamental principles approved in the
standards in a form readily translatable into a model act or acts.

With respect to the juvenile justice standards, the Commission
deliberately sought to attain those goals. It voted to apply the
standards to federal and local laws as well as to state laws.

1.3 Lack of Uniformity Among the Various Jurisdictions.

A major contribution by any series of juvenile law standards would
be to establish a uniform scheme of age and offense definition. A 1974
study by the National Assessment of Juvenile Corrections at the
University of Michigan, entitled “Juvenile Delinquency: A Compara-
tive Analysis of Legal Codes in the United States,” said:

The philosophy of the juvenile court movement was premised on the
assumption that children, because of their age, are generally incap-
able of criminal behavior. There is today, however, no agreement on
the age at which a child is considered an adult. In fact, many recent
statutory changes have occurred in this area—age limits have been
both lowered and raised. Id. at 13.

The study found few minimum age limitations in juvenile court
statutes, but adult penal codes generally conformed to the common law
minimum age of criminal responsibility of seven. The maximum age
for juvenile court jurisdiction varied greatly. As of January 1, 1972,
the cut-off date adopted for the study, thirty-three jurisdictions
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(including the District of Columbia) treated seventeen as the max-
imum age, twelve states used sixteen, and six states limited the age to
fifteen. The study also found disparities among the states in determin-
ing the point at which the juvenile’s age fixes the court’s original
jurisdiction, i.e., the age at which the offense was committed or the
juvenile was apprehended, and even greater disparity in the court’s
continuing jurisdiction, varying from seventeen to twenty-one, with
several states setting no maximum age to continue jurisdiction for
serious offenses.

The age at which a juvenile is considered within the jurisdiction of
the court also is affected by the state’s law on waiver to adult criminal
court. Although other factors may be considered in some states, such as
the seriousness of the offense, previous record, and available resources,
transfer to adult court is mandatory for certain offenses for all
juveniles in some states and for juveniles over a specified age in other
states.

As indicated earlier, state laws vary widely on age limitations for
minors in many matters other than juvenile offenses, such as licensing
privileges, contract rights, consent to health care, statutory rape,
voting rights, drinking, employment, and compulsory education.

It clearly is essential to a concept of fairness in juvenile law that an
effort be made to remove inconsistencies in a juvenile’s rights and
liabilities that are caused by the accident of geography.

Another area in need of uniformity is the delineation of acts or
behavior that will bring a juvenile within the court’s jurisdiction as a
delinquent or status offender or an adult as a neglectful or abusive
parent. Definitions of child abuse, neglect, and dependency differ
substantially among the federal government, states, and localities.
Not only court jurisdiction, but program funding, eligibility for
services, foster care placement, termination of parental rights, social
service intervention, income maintenance, inclusion in a central
registry, and an unparalleled assortment of other state actions,
including criminal liability, can be triggered by statutory distinctions
as vague and uncertain as any in the law of the land. The standards
have attempted to clarify these classifications.

The definition of delinquency is a problem only to the extent that
state penal laws vary in their exclusion of certain minor offenses, such
as vagrancy and loitering. Traffic offenses also are treated differently
among the states if the violator is a juvenile, in determining whether
the cases are heard in juvenile or traffic court and in differentiating
between felonies and misdemeanors, for offenders under and over
sixteen.

But a much greater problem is the definition of status offenses.
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About half the states include the numerous forms of noncriminal
misbehavior constituting status offenses within the classification of
delinquency. The others create a separate classification and attempt to
provide differences in dispositions, detention, and other aspects of
handling such juveniles. The statutory definitions of status offenses
include several instances of clearly proscribed behavior, like truancy
and running away from home, but other statutory status offenses rely
on vague and subjective concepts of incorrigibility, unruliness, need of
supervision, and being beyond the control of parents or other lawful
authority. Here too the standards make a bold attempt to eliminate
these inequities, in part by removing status offenses from the jurisdic-
tion of the juvenile court.

Aside from delinquency, status offenses, child abuse, neglect, and
dependency, the juvenile court’s jurisdiction may include many addi-
tional family problems. Some juvenile courts are called family courts,
as in New York. Family courts may have original or concurrent
jurisdiction over such matters as support, custody, family offenses,
adoption, paternity, and divorce. Most states limit their juvenile
court’s jurisdiction to juvenile offenses, neglect, abuse, and
dependency.

There also are broad disparities in the organization of the juvenile
courts independent of questions of jurisdictional scope. In some states
they are separate courts, handling only cases involving juvenile
misconduct and parental failure. These courts may be statewide, in the
sense of covering the state by having courts in all geographic regions
or political subdivisions, whereas other states have juvenile courts
with jurisdiction over discrete areas only, such as larger cities, with
Jjuvenile cases elsewhere in the state heard in a division of the court of
general jurisdiction. In most states, the juvenile courts are a special
session of a lower court of limited jurisdiction and are “inferior courts,”
equivalent to the criminal court in New York City, which hears only
misdemeanors, the felony cases being heard by the supreme or county
court of general jurisdiction. The trend is to recommend a statewide
system in which the juvenile court is part of the court of general trial
jurisdiction, a structure recommended by the standards. Questions of

appointment or election of judges, judicial qualification, rotation of
judges and other court personnel, the relationship of probation to the

judiciary or executive branches of government, and procedures for
appeals and collateral review also are covered by the standards, in the
effort to bring order out of the existing chaos and confusion as to the
structure and organization of the juvenile courts among the various
states and localities.

Another complex administrative issue concerns records and infor-
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mation. Access to juvenile records by third parties, sealing and
expungement of data, and other questions of privacy and confidential-
ity of records frequently are confused with the issue of closed or open
hearings and public accountability. Although juvenile records tradi-
tionally are regarded as confidential and not available to the public, at
present the harmful effects of contact with the juvenile justice system
are widespread because of subsequent disclosure to potential employ-
ers, the armed forces, professional schools, and governmental agencies,
as well as law enforcement officials. Access is obtained in many ways—
through the exercise of the court’s broad discretionary powers, through
police records and social agency case files, and through other gaps in
the confidentiality of court records. The practice of closing hearings to
the public also was designed to protect the privacy of juveniles and
their families and to reduce the stigmatizing effect of court involve-
ment. However, in many states this concern for secrecy has encouraged
court personnel to act autocratically, arbitrarily denying admission to
juvenile proceedings to lawyers, concerned civic organizations at-
tempting to monitor the court, and news personnel. At other times,
court officials have “choreographed” television coverage, setting up
situations to create a desired impression. Such selective and ungovern-
able actions, together with occasional planned leaks of participants’
identity, have made confidential recordkeeping and closed hearings a
deliberate cover for secrecy and lack of accountability. The standards
propose guidelines to prescribe consistent procedures for recordkeep-
ing, with safeguards against improper disclosure. They also revise the
rules on closed hearings.

A further problem related to recordkeeping is the incompatibility of
most state, local, and federal systems for comparable, reliable data
collection. Available statistics on the incidence of juvenile crime, child
abuse, and neglect are virtually useless because every locality follows
its own rules on the information retained, the period covered, the
definitions of persons or offenses included, and the inclusiveness of the
agencies reporting. The results are uncoordinated, overlapping, and
inadequate delivery of services; imprecise or nonexistent planning and
monitoring; lack of accountability to the community, the legislature,
and the executive branch; and easy manipulation by the news media
and the agencies of the fears or complacency of the public concerning
delinquency, child abuse, and neglect. Simple regulations are recom-
mended in the standards for data systems, planning, and monitoring
for the police, courts, agencies, and other resources of the juvenile
justice system.

Procedures affecting the juveniles and families involved with the
juvenile justice system also are unpredictable. A degree of order has
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been imposed on the adjudicatory or fact-finding stage by Supreme
Court decisions requiring the juvenile courts to provide certain due
process safeguards at that stage, although even the Supreme Court has
not been entirely consistent in its rulings. But the other stages of the
process—apprehension, intake screening, detention, investigation,
disposition, probation, and parole—and the role of referral agencies
differ greatly according to the locality. Such matters as rules pertain-
ing to detention, including duration and purpose, the facilities per-
mitted to be used, the services required to be provided, the type and
degree of testing allowed, disciplinary and grievance mechanisms, and
the full range of questions related to institutionalization, although
supposedly temporary and short-term, are being challenged in many
jurisdictions. Guidelines for minimum standards are seriously defi-
cient in most states, but states with detailed regulations are also
vulnerable to charges of improper regard for the presumptive inno-
cence of most of their detainees. However, the inconsistencies among
the states create an injustice to juveniles unable to choose the locality
in which they are to be apprehended.

For example, a juvenile whose case might be screened out or
“adjusted” during the intake stage in New York could be obliged to
submit to six months of probation “services” prior to an adjudication on
the merits of the case in California, referred to the prosecutor in Texas,
or to the court without screening in a number of other states.
Furthermore, the criteria for any intake decision are generally so
imprecise as to make the outcome in a case almost capricious. Studies
have shown that the intake decision is more dependent on the policies
applied by the individual intake worker than the facts in the
particular case.

But the area of greatest significance in the juvenile justice field and,
unfortunately, in greatest disarray, is the dispositional or sentencing
stage. The process of applying the various declared juvenile justice
goals—treatment, rehabilitation, deterrence, protection of society,
serving the best interests of the child, preserving the family—need not
be mutually self-defeating, but an understanding of purposes and a
recognition of consequences is lacking. Most states purport to be
helping the child when they may in fact be hurting him or her, solving
family conflicts when they may be exacerbating them, rehabilitating
transgressors and preventing future criminality when they may be
creating career criminals. Treatment or services can co-exist with
sanctions in correctional programs. However, the state must first
consider what it is doing and why—and whether the conduct or
condition to which the court is responding justifies the degree of
intervention into the private lives of the citizens affected, adult and
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juvenile. The standards project has taken bold steps to explore this
dilemma and to propose solutions.

To appreciate the controversial nature of positions adopted in the
standards on the “sanctions versus treatment” issue in juvenile court
dispositions, we should examine four brief extracts:

Edwin M. Schur, in Radical Nonintervention: Rethinking the Delin-
quency Problem (1973), said:

Somehow, good intentions notwithstanding, the special mechanisms
developed for dealing with young offenders on an individual basis and
in a nonpunitive way have backfired. Most acute observers now
express considerable disenchantment with nonadversary procedures
of the traditional juvenile court, the specialized and rehabilitation-
oriented “treatment institutions,” and the allegedly nonstigmatizing
terminology of delinquency policies. Id. at 3.

But “Children in Custody: A Report on the Juvenile Detention and
Correctional Facility Census of 1971,” published by the National
Criminal Justice Information and Statistics Service of the U.S.
Department of Justice, stated:

Since the traditional goal of the juvenile court is, ideally, the care and
reformation of the young offender rather than his punishment, both
the juvenile court itself and the correctional system which serves it
tend to be more flexible and less dependent on the use of highly
codified law and procedures than the judicial and correctional
institutions that handle adults. Id. at 3.

The National Assessment of Juvenile Corrections study on juvenile
delinquency referred to earlier expresses a contrary view: “...at-
tempts to pursue rehabilitative and punishment goals simultaneously
often become self defeating.” Id. at 4.

One of the peculiar consequences of pursuing a treatment-
rehabilitation model of juvenile court to its logical conclusion is
demonstrated in § 29 (b) of the provisions of the Uniform Juvenile
Court Act of 1968, with respect to disposition after a finding that a
juvenile committed a felony, as follows:

In the absence of evidence to the contrary, evidence of the commission
of acts which constitute a felony is sufficient to sustain a finding that
a child is in need of treatment or rehabilitation. If the court finds that
that child is not in need of treatment or rehabilitation, it shall dismiss
the proceeding and discharge the child from any detention or other
restitution theretofore ordered.
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Recently there has been an outcry against the release of juvenile
felons, with several state legislatures adopting special provisions for
mandatory sanctions for serious crimes, labeling such juveniles
“habitual offenders,” “violent juveniles,” and similar special classifica-
tions to remove them from traditional juvenile court dispositional
policies. However, juveniles at the opposite end of the spectrum have
not aroused equivalent public outrage. Juveniles who commit trivial
offenses or who are found to be dependent or neglected can be
incarcerated. In the language of the Uniform Juvenile Court Act, “If
the court finds. ..that the child is deprived or that he is in need of
treatment or rehabilitation as a delinquent or unruly child, the court
shall proceed. ..to make a proper disposition of the case.” (Emphasis
added.) And as “Children in Custody” observes, “...circumstances
unrelated to juvenile delinquency may precipitate commitment as a
dependent or neglected child when no other arrangements can be made
for appropriate care.” Id. at 3.

This anomalous situation with respect to sentencing has not escaped
the attention of the standards project, which has adopted a comprehen-
sive set of guidelines in its volumes on dispositions, sanctions, child
abuse and neglect, and noncriminal misbehavior.

It is difficult to separate the formulation of uniform standards for
juvenile justice from the resolution of conflicts over the basic concepts
and goals of the system. As the members of the IJA-ABA Joint
Commission discovered, achieving uniformity and consistency in the
standards compelled a rigorous and painful reexamination of conven-
tional wisdom. They soon found that the price of their movement
toward reform of the system was intense opposition, controversy, and
even calumny from those seeking to preserve the system as it is. Many
juvenile court judges, probation workers, corrections officers, social
agency personnel, and other participants in the system recoiled at the
new concepts imposing criteria on actions taken, curtailing the
exercise of official discretion, requiring written reasons for decisions,
and generally opening the judicial process to greater scrutiny and
review. That the effort to produce uniform standards also resulted in a
challenge to the conceptual foundations of the system was an unex-
pected and often unwelcome consequence.

1.4 Failure of Coordination Within the System.

The second goal of developing a uniform set of standards is to ensure
the effective operation of the system. Such an overview should result in
a clear definition of the roles of those involved in the system,
identification of the resources needed, and recognition of the mecha-
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nisms necessary for the proper allocation and coordination of those
resources—whether personnel, services, or facilities—in order to fulfill
the legitimate purposes of the system. The word “system” presupposes
an organized whole, arranged in a rational order. The dictionary
defines it as “an assemblage of objects united by some form of regular
interaction or interdependence.” Yet every critique of the juvenile
justice system singles out lack of coordination; defects in delivery of
services; confusion of the roles and responsibilities of judges, social
workers, counsel, public and voluntary service agencies, child protec-
tive agencies, police and correction officers, and state, local, and
federal officials; and failure to achieve its dual objective of protecting
society and helping children and their families.

The Commission was able to perform its task successfully by
reaching an understanding of what a juvenile justice system and its
component parts can and must do. The confusion and overreach
implicit in the expectation that a court is capable of devising
dispositions “in the best interest of the child” in the absence of
guidelines, of reliable predictive measures of future criminal behavior,
or of models for effective rehabilitation or treatment programs,
punctured the myth of the medical model of juvenile justice at the
outset. With treatment and services regarded in the standards as a
secondary goal of the system (except for voluntary programs), justice
for juveniles, their families, and the community emerged as the focal
point; traditional issues of justifiable intervention became the major
concern of the project. It was conceded that the system existed as a
system of justice to deal with the situations in which there was a need
for intervention. Therefore the Commission had to consider the
questions of what was needed, who should prescribe it, under what
constraints the providers should operate, and how the whole operation
should be conducted.

To set standards for issues connected with determining situations
and behavior justifying intervention, the volumes defining the juris-
diction of the court were assigned to Committee I, Intervention in the
Lives of Children. The protection to be afforded juveniles and adults
before the court are covered by the standards from Committee II, Court
Roles and Procedures. The nature and degree of the intervention are
described by Committee III, Treatment and Corrections. And the
methodology for planning, monitoring, and governing the system was
developed by Committee IV, Administration. Not all of the functions of
the juvenile justice system devolve on the court. Separate volumes on
police, youth service agencies, schools and education, architecture of
facilities, probation intake and investigation, and correctional admin-
istration were an important part of the project’s effort to pull together
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all elements in the community outside the courts whose activities focus
on juveniles. They too are an essential element of the juvenile justice
system and its operation. The integration of standards for the juvenile
court process with standards for the providers of community services
and for pre- and post-judicial action affecting juveniles is a major
accomplishment of the project.

1.5 Need to Review Basic Premises.

The third purpose stated for adopting standards is the reexamina-
tion of the concepts and premises underlying the current laws
governing the system. As indicated above, that process turned out to be
the most painful yet crucial assignment for the Commission, drafting
committees, reporters, and others connected with the standards
project. Contrary to the usual experience of projects of this sort, many
participants found their views changed as they reconsidered the
validity of their assumptions. They found some of their most cherished
ideas challenged and ultimately vanquished by exposure to unex-
pected formulations and findings concerning the performance and
goals of the juvenile justice system. Agreement on principles was the
primary concern, although once basic positions were adopted, the
Commission was exhaustively conscientious in hammering out the
precise language to be adopted in the individual standards.

One serious problem that is expected to be encountered in seeking
state by state adoption is resistance to change. But equally serious is
the possibility that legislatures may fail to recognize the inseparabil-
ity of some of the concepts from those that can be rejected or approved
without destroying the standards as a whole. For example, whether
seventeen or eighteen is the maximum age for the court’s jurisdiction
is important but not integral to the standards. The same applies to the
minimum age for delinquency or the maximum term for confinement.
Although these figures were selected with care, after extensive study
and deliberation, the standards on juvenile delinquency and sanctions
would not collapse if they were changed. However, if the concept of
proportionality in sanctions (which would require the severity of a
disposition to be related to the seriousness of the offense, with
maximum penalties prescribed accordingly) were to be adopted only
with respect to serious criminal acts and rejected for trivial offenses or
noncriminal misconduct, the concept would be meaningless. The entire
fabric of the Commission’s position on dispositions is inextricably
woven from theories of fairness, justifiable intervention, propor-
tionality to the state’s adult penal sanctions, determinacy, and
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objectivity in decision making. Therefore, if the criminal act were to
determine the sanction for serious felonies, while subjective judgments
governed the decision as to whether a status offender or misdemeanant
should be subjected to removal to a correctional facility in his or her
best interests, the basic principles on which the standards are
premised would be abrogated. Unfortunately, there is a trend in the
states to do exactly that. Pursuing a media-induced, fear-ridden double
standard, legislatures are creating a mnew classification, such as
“violent juvenile,” for juveniles who commit certain serious crimes,
with mandatory incarceration for a fixed term of years. Simultaneous-
ly, these legislatures are refusing to revise their juvenile codes’
statements of purpose, clinging to their initial endorsement of indi-
vidualized dispositions based on the child’s circumstances, best inter-
ests, and rehabilitative needs. This anomaly gives the court officials
the best of all worlds and the juveniles the worst—absolute discretion
to impose any disposition on virtually any juvenile, since status offense
definitions could include anyone, and mandatory sanctions without
having to prove need for a single class of juvenile offenders.

Every effort will be made by proponents of the standards to impress
upon the legislatures, courts, lawyers, and other influential persons
the importance of conforming to consistent principles in revising the
Jjuvenile law. It is difficult to discourage piecemeal adoption of the
standards, because any adoption seems like a victory when a bill
passes. For example, some states are moving toward determinate
sentences. But without well-developed policies on parole and release
practices, aftercare, and procedures for modification of sentences, a
state imposing a fixed sentence will find itself lacking a coherent body
of law. The discretionary and disciplinary powers of the correctional
authorities, the inmate’s ability to earn time off for good behavior, the
continuing jurisdiction of the court after a disposition has been
imposed, and related issues also must be resolved if determinate
sentences are to be enforced rationally.

The conclusion that must be drawn is that one of the functions of
recommending a comprehensive set of standards to the states and
other jurisdictions—the revision or reaffirmation of underlying princi-
ples as part of a total review of the system—will not be within the
control of the project after the text of the standards and commentary
has been released to the public. As will be seen, that fear has begun to
be confirmed by the actions of the state legislatures. Efforts addressed
to responsible dissemination of the standards are discussed in Part
VIII, on Future Impact, but it must be observed here that the risk
exists of misconceived, partial, and illogical responses to so volumi-
nous an outpouring of complex materials. If the various jurisdictions
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can be influenced to take a fresh look at the totality of their juvenile
justice system, that in itself will be progress. But that is a long way
from a complete overhaul. Conventional wisdom is not easily
abandoned.

1.6 Producing a Model Act.

Finally, the fourth goal of formulating standards is the codification
of the recommended body of law to produce a model act or uniform
codes for adoption by the states, localities, and federal government.
The standards have been drafted in a style designed to be easily
transformed into statutory form. Not all the reporters observed the
instruction that the bold-face standards without commentary be in
simple, concise language, but neither do most legislators. The adapta-
tion of the standards into a juvenile code generally should be a routine
task.

Some difficulties are unavoidable. The language in each code would
have to conform to similar usages throughout the jurisdiction’s laws.
For example, a juvenile court might be a part, a division, a branch, a
section, or other terminology to describe its relationship to the court of
general trial jurisdiction. Also, the subject matter of the volumes
would not necessarily all belong in the respective juvenile court acts.

Several model acts might be drafted—a family court and a juvenile
corrections law, or a combination similar to the California Welfare and
Institutions Code, with model amendments to the education law and
health and safety laws, and possibly an amendment to the traffic law
and the adult penal code to cover juvenile offenders. The best approach,
if the standards could be consolidated without becoming indigestible,
would be a single juvenile code with subdivisions covering the normal
statutory divisions indicated above: family court, institutions for
juvenile delinquents, institutions for child care, youth service agen-
cies, education (student rights and obligations), and civil rights of
minors.

In addition, the administrative law of the jurisdictions would
require substantial changes. The current regulations issued by the
Departments of Justice and of Health and Human Services with
respect to social service and “Safe Streets” funding, child protective
services, definitions of child abuse, neglect, noncriminal juvenile
offenses, institutional care, delinquency prevention, and a vast array
of conditions and definitions designed to encourage pre-delinquency
intervention, broad mandatory reporting of suspected cases of neglect
and abuse, and other departures from the standards would have to be
revised to conform the federal law to the standards.
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The task of bringing the standards down from Mount Olympus into
the state consolidated laws, local administrative codes, Congressional
acts, and executive orders is awesome. But a growing awareness of the
inadequacies and unfairness in the current system is expected to
precipitate an army of scholars, practicing lawyers, legislators, and
civic reformers to enlist in the cause of producing a total reform of the
juvenile justice system. One does not have to be immersed in the works
of John Rawls to understand that justice is fairness. The current
Jjuvenile justice system lacks fairness, from its dedication to the cause
of identifying pre-delinquents to its long-range surveillance of former
juvenile offenders—that is, from pre-start to post-finish. Advocates of
justice may be expected to join the cause once the standards have been
studied and accepted as a model for a reformed juvenile justice system.



PART II: THE PROCESS AND THE PRODUCT

2.1 Scope of the Summary Volume.

This book is designed to be more than a compilation of the standards
for juvenile justice contained in the twenty-three volumes in this
series. It is an attempt to synthesize the disparate parts and analyze
them, tracking common elements, reconciling divergence, and ex-
plaining apparent inconsistencies. Portions that were adopted after
extensive consideration will be identified. The reasons for their
adoption will be presented, as well as the rationale for rejecting
alternative positions.

Therefore, both a process and a product are summarized here. The
product, a comprehensive new juvenile justice system, and the process
of creating the product are completed now, after ten years of work.
There were hundreds of participants in the work over the years—
reporters, editors, drafting committees, Commission members, affected
practitioners, and consultants. Their contributions also are discussed.

The Institute of Judicial Administration initiated the project in
1971 and was joined by the American Bar Association in 1973 as co-
sponsor. Several organizations have provided funding or otherwise
cooperated in advancing the work of the project. Some organizations
have steadfastly opposed it. Their views also will be part of the
discussion where they had or are expected to have an impact on the
standards.

In addition, this volume describes the intricate procedures followed
in the course of preparing, reviewing, revising, and approving the
proposed standards.

The many factors constituting the process and the product will be
considered within the context of the history of the juvenile justice
system. The background and genesis of the separate juvenile court and
the current status of the juvenile justice system will be examined.

By thus following the steps in the work of the project, the methods
followed, the roles of the participants, the reasons for the positions
adopted, and the responses of concerned agencies, organizations, and

15
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individuals, within the framework of the past and present system, we
hope to give meaning to the myriad proposals contained in the
standards. If it is possible to discern and illuminate a logical pattern in
twenty-three separately prepared volumes, that is the aim of this book.

To the extent possible, this volume will avoid dwelling on the
sensationalism and exploitation of the public’s fear of young people,
especially minority youngsters, that characterize media coverage of
juvenile crime. However, such phenomena as youth gangs, riots,
campus uprisings, and other headline-producing events cannot be
totally ignored in their impact on trends in juvenile law. Isolated but
well publicized instances of child abuse or custody battles between
foster parents and natural parents have had significant impact on the
law. They also have produced enormous reallocation of limited child
care funds and even created new bureaucracies to concentrate on the
popular issues of the day, such as the federal, state, and local child
protective service and reporting network financed by the Department
of Health and Human Services (HHS) and burgeoning delinquency
prevention programs funded by the Law Enforcement Assistance
Administration of the Department of Justice (LEAA). At present the
political impetus is to dismantle social service, advocacy, and research
programs. LEAA is being phased out and funding for the Office of
Juvenile Justice and Delinquency Prevention was omitted from the
1982 federal budget submitted by the Office of Management and
Budget. Appropriations to subsidize adoptions and foster care also
have been cut drastically.

The trend toward mandatory terms for so-called violent juveniles or
habitual offenders was alluded to earlier. The ebb and flow of teenage
gang activities also produce dramatic shifts in attention from the
government, based not so much on increases in crime incidence as on
media attention.

In drafting the standards, the project has attemped to be scrupulous
in not responding to the inflamed issues of the moment, but to deal
with the problems from a measured, long-range perspective of
juveniles and their families in their relationships with social institu-
tions and the surrounding community. Whether the prominent issue of
the day is mugging, arson, drugs, vandalism, student strikes, desert-
ing fathers, or juvenile prostitution, the standards have clung to an
overview proposing definitions of justifiable grounds for state inter-
vention, dispositional choices, rights and obligations of juveniles,
parents, and institutions, and guidelines for planning and monitoring
programs. The project has not been unaware of current developments
but has responded to them only as they appear to advance the range of
possibilities for improvement within the juvenile justice system.
Similarly, recent trends will be referred to in this summary volume if
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they illuminate the reasoning behind adoption of a particular standard
or account for opposition to it within the Commission or from outside
sources. But the standards still must be viable after the newspaper
headlines are forgotten.

2.2 The Process.

A brief description of the lengthy and frequently tedious procedures
followed in the course of designing, drafting, revising, and approving
the standards volumes and of the persons involved in those procedures
might be useful as a background to the standards ultimately adopted.

The Juvenile Justice Standards Project was established by the
Institute of Judicial Administration as a successor to the American
Bar Association Project on Minimum Standards for Criminal Justice
in order to deal with the special issues peculiar to the juvenile justice
system that were left unresolved by the adult standards. A planning
committee met in October 1971. Six subcommittees were formed (on
Nonjudicial Handling, Structure and Jurisdiction of Court, Pretrial
Procedure, Hearings, Corrections, and Administration) to identify and
analyze issues. Preliminary working papers and reports were prepared
by specialists in the field and distributed to the members of the
planning committee and the subcommittees; topics for the volumes
were chosen and divided among four newly formed drafting commit-
tees; reporters were selected to draft the volumes under the supervi-
sion of drafting committees; and work on the volumes commenced. In
February 1973, the American Bar Association became co-sponsor of
the project and the IJA-ABA Joint Commission on Juvenile Justice
Standards supplanted the planning committee as the executive body.
IJA continued to serve as the secretariat.

Over two hundred juvenile justice experts have been actively
engaged in preparing the standards. Approximately thirty-five people
serve on the Commission, half of whom are distinguished lawyers and
judges and half recognized specialists in such related fields as social
work, psychology, education, sociology, psychiatry, corrections, law
enforcement, and health care. The four drafting committees have had
over one hundred members reviewing the standards as they were
developing. More than thirty reporters, mostly law school or university
faculty members, drafted the volumes. On occasion, special consul-
tants have been called upon to contribute to the work of the project.

Each drafting committee and small working groups within each
committee met with the reporters to discuss the positions to be taken
on the various issues affecting their volumes. Critical issues were
referred to the Commission for its deliberation. As drafts were
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newed opposition at the following midyear meeting. A motion for
reconsideration and revision of the previously approved volumes was
soundly defeated and the House approved three more volumes. Non.e of
the remaining three volumes was rejected, but the N oncriminal
Misbehavior volume was tabled because the proposal to eliminate
juvenile court jurisdiction over status offenders provoked intense
controversy among the delegates. The Schools and Education volume
was not submitted to the House of Delegates on the ground that it was
too specialized and the Abuse and Neglect volume was revised too
extensively for the final approved draft to be completed before the
project disbanded. These three volumes are published as the product of
the IJA-ABA Joint Commission.

The specific revisions in the standards and commentary in each
volume are described in the Appendix. In addition, they are referred to
in Parts IV through VII and as part of the overall discussion of the
proposed new juvenile justice system.

2.3 The Product.

The actual writing of the standards volumes was assigned to
reporters, most of whom are law school professors. Other reporters are
professors of sociology, criminal justice, urban studies, and architec-
ture, and the rest are law practitioners. The planned volumes were
distributed according to subject matter to fall within the purview of the
appropriate drafting committees.

Drafting Committee I was responsible for statements on Interven-
tion in the Lives of Children. The volumes prepared by Committee I
deal with permissible grounds for the court’s jurisdiction, defining
juvenile offenses and acts constituting child abuse and neglect. Thus
they also set limits on state intervention, propose alternatives to court
involvement for matters deemed inappropriate to judicial proceedings,
and offer guidelines for police handling of juvenile problems. The
committee also recommended standards defining the legal rights and
obligations of minors in civil matters unrelated to criminal behavior or
status offenses, such as contract rights, employment, medical care, and
education. The volumes drafted under the aegis of Committee I are:

Abuse and Neglect, Juvenile Delinquency and Sanctions, Non-
criminal Misbehavior, Police Handling of Juvenile Problems, Rights of
Minors, Schools and Education, Youth Service Agencies.

Drafting Committee II, Court Roles and Procedures, prescribed
standards for the organization and operation of the family court.
Drawing on the experience and knowledge of those practicing in
juvenile and family courts, the committee formulated an entirely new
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family court, with a new structure and new duties for the prosecutors,
public juvenile defenders and private counsel, probation workers, and
judges. Procedures and limitations concerning the various stages of the
court process also include transfer from family court to criminal court
and appeals or collateral review of family court decisions. The volumes
submitted to the Commission by Committee II are:

Adjudication, Appeals and Collateral Review, Counsel for Private
Parties, Court Organization and Administration, The Juvenile Proba-
tion Function: Intake and Predisposition Investigative Services, Pretrial
Court Proceedings, Prosecution, Transfer Between Courts.

Drafting Committee III was labeled Treatment and Corrections, but
“treatment” rarely is mentioned in the standards. Concerned princip-
ally with the facilities and programs in which juveniles are placed
before, during, and after adjudication and disposition, “Services and
Sanctions” would seem a more appropriate title. Standards for deten-
tion and correctional institutions, their structure, administration,
available services, grievance, disciplinary, and modification proce-
dures are provided, as well as detailed guidelines for dispositional
choices following delinquency adjudications. The volumes released by
Committee III are as follows:

Architecture of Facilities, Correctional Administration, Disposi-
tional Procedures, Dispositions, Interim Status: The Release, Control,
and Detention of Accused Juvenile Offenders Between Arrest and
Disposition.

Drafting Committee IV, Administration, attempts to pull together
the various component parts of the juvenile justice system to devise
methods for coordinating its activities and resources in a rational and
responsible manner. Standards governing juvenile court and agency
records and information practices, planning juvenile justice programs,
and monitoring their operation were adopted by this committee. The
volumes issued by Committee IV are:

Juvenile Records and Information Systems, Monitoring, Planning
for Juvenile Justice.

In addition to the volumes in the series on juvenile justice
standards, the project also has sponsored the publication of several
monographs, pamphlets, and studies. Special volumes on migrant
children, sex discrimination, race discrimination, and Indian children,
focusing on the effect of minority status on juvenile issues, were
commissioned by the project.

There can be no doubt that it has been an ambitious project, striving
to deal responsibly and judiciously with the widest possible range of
issues pertaining to juveniles’ rights and duties in our society. Difficult
problems have not been avoided, nor have novel approaches been
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ignored. Research, experimentation, study, discussion, drafting, and
redrafting have produced a massive and bold formulation for a
reformed juvenile justice system. The intricate details of the system
can only be comprehended through a careful reading of the volumes
themselves. In this summary volume we can try to suggest the
outlines.

2.4 Basic Principles.

The titles of the four drafting committees indicate the major
concerns of the project. But such divisions are necessarily artificial and
arbitrary in a project of this magnitude. Clearly, intervention in the
lives of children is the subject of all the volumes, just as consideration
of court roles and procedures, treatment and corrections, and adminis-
tration affects the choices made in adopting positions throughout all
the standards. A reading of the volumes discloses a pattern of
preferences that might be described as a philosophy or at least a
consistent point of view underlying the proposed juvenile justice
system. In Parts IV, V, VI, and VII, the standards will be traced among
the volumes and distinctions will be clarified. Here the object is to
begin to specify the fundamental positions adopted by the Commission.

In December 1975, the staff prepared an Information Packet to
distribute to ABA section representatives in preparation for a discus-
sion prior to the January 1976 Commission meeting. The packet
consisted of a background paper on the juvenile justice system and the
standards approved as of that date, an information paper with cross-
volume references concerning the principal positions adopted, and
summaries of each of the thirteen volumes approved prior to the
January 1976 Commission meeting. The thirteen volumes covered by
the papers were: Juvenile Delinquency and Sanctions, Noncriminal
Misbehavior, Youth Service Agencies, Appeals and Collateral Review,
Adjudication, Counsel for Private Parties, Court Organization and
Administration, Pretrial Court Proceedings, Prosecution, Transfer
Between Courts, Dispositional Procedures, Dispositions, and Interim
Status: The Release, Control, and Detention of Accused Juvenile
Offenders Between Arrest and Disposition.

Ten underlying principles were capsulized in the background papers
as follows:

1. Proportionality in sanctions for juvenile offenders based on the
seriousness of the offense committed, and not merely the court’s view
of the juvenile’s needs, should replace vague and subjective criteria.

2. Sentences or dispositions should be determinate. The practice of
indeterminate sentencing, allowing correctional authorities to act
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arbitrarily to release or confine juveniles as the convenience of their
programs dictates, should be abolished. Such sentences permit wide
disparity in the punishment received for the same misconduct and
create a potential for abuse that the public is helpless to prevent.

3. The least restrictive alternative should be the choice of decision
makers for intervention in the lives of juveniles and their families. If a
decision maker, such as a judge or an intake officer, imposes a
restrictive disposition, he or she must state in writing the reasons for
finding less drastic remedies inappropriate or inadequate to further
the purposes of the juvenile justice system.

4. Noncriminal misbehavior (status offenses, PINS) and private
offenses (victimless crimes)* should be removed from juvenile court
jurisdiction. Possession of narcotic drugs, however, has been retained
as a basis for court jurisdiction. Juvenile court intervention in these
areas has proven ineffective, if not socially harmful, damaging a
significant number of children and frequently turning unruly
juveniles into criminals. Voluntary community services to deal with
these problems, such as crisis intervention programs, mediation for
parent-child disputes, and alternative residences or “crash-pads” for
runaways, are proposed as more suitable responses to noncriminal
misconduct. School disciplinary proceedings, alternate programs, peer
counseling, and other remedies within the educational system are
suggested for truants. Neglect or abuse petitions would be filed where
children are found living in dangerous conditions.

5. Visibility and accountability of decision making should replace
closed proceedings and unrestrained official discretion.

6. There should be a right to counsel for all affected interests at all
crucial stages of the proceedings.

7. Juveniles should have the right to decide on actions affecting
their lives and freedom, unless they are found incapable of making
reasoned decisions.

8. The role of parents in juvenile proceedings should be redefined
with particular attention to possible conflicts between the interests of
parent and child.

9. Limitations should be imposed on detention, treatment, or other
intervention prior to adjudication and disposition.

10. Strict criteria should be established for waiver of juvenile court
jurisdiction to regulate transfer of juveniles to adult criminal court.

*Decriminalization of victimless crimes, although consistent with the concepts
underlying the standards, should be deleted from the ten principles because the revised
Juvenile Delinquency and Sanctions standards no longer include it, on the ground that
the states’ penal codes must define crimes for the delinquency jurisdiction.
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The first four underlying principles might be seen as part of a
logical sequence of positions with respect to dispositions—the sanction
can be no more severe than the seriousness of the offense merits
(proportionality); it must be imposed with specificity and certainty by
the judge at the dispositional hearing and not be modified without a
subsequent judicial hearing (determinate sentences); it must be the
least intrusive disposition appropriate to the case (least restrictive
alternative); and the court can prescribe no disposition for juveniles
accused of misconduct not punishable for adults (removal of court
jurisdiction over status offenses).

The unarticulated but fundamental premise of all of these principles
relating to dispositions is genuinely shattering with regard to the
function of juvenile court—that the prescribing of treatment or
services by the court is not inherently beneficial to the juvenile or
other respondent and should be restrained. Heretofore the court’s
intervention was assumed to be in the best interests of the child,
designed to help the child to overcome difficulties in conforming to
society’s expectations because of his or her deficient home environment
or psychological problems. Interviews, social investigations, and test-
ing were expected to identify the cause of the problem with scientific
precision and the court would attempt to remove the symptoms by
placing the child in a program or setting selected to cure the problem
that caused the unacceptable behavior, i.e., to rehabilitate the juvenile
offender. Therefore, the major decision of the project was to reject the
medical or rehabilitative model of the juvenile court.

The second cluster of principles violates another sacred concept of
juvenile court—that secrecy, closed proceedings, and non-adversarial
informal proceedings advance the child’s interest by (1) protecting
privacy and (2) creating an unthreatening, relaxed atmosphere in
which the court officers can develop a relationship of trust and
confidence, and become acquainted with the child and his or her
background in order to choose a disposition suited to the child’s needs.
The project supports the principle of confidentiality of records and has
adopted rigorous standards to limit access to juvenile records and
information systems. However, closed hearings and unregulated proce-
dures have resulted in arbitrary decision making and unjustifiable
disparity in outcomes. Cultural biases, discrimination because of race
or sex, subjective attitudes, and excessive moral or religious zeal
frequently influenced decisions that fell within the wide range of
official discretion. The Commission adopted the view that the best way
to protect juveniles was to ensure fair proceedings through procedural
safeguards, representation by counsel, fixed criteria to guide official
action, written decisions subject to judicial review, and full participa-
tion by juveniles in consultations with counsel and their parents if the
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parents’ interests are not adverse to the juveniles’. By thus holding
court officers accountable for their actions, the standards did not
eliminate discretion, but merely subjected it to responsible scrutiny.

Dedication to the presumption of innocence and preference for the
dispositional choices available in juvenile court after adjudication are
the foundation of the last two apparently unrelated principles restrict-
ing both predispositional intervention and transfer to adult courts. The
Commission strongly supported juvenile court handling for serious or
habitual juvenile offenders, considering it the responsibility of the
system to devise appropriate and effective dispositions for all such
juveniles. Therefore, it chose to impose rigid restraints on removal of
juveniles to criminal courts. The Commission also was concerned that
no inferences be drawn from the fact that the court had transferred a
juvenile. As a minimal protection, the standards require a probable
cause hearing prior to transfer. In any case, treatment, unnecessary or
extended detention, or other interference in the lives of juveniles is
rigidly proscribed by the standards prior to a judicial finding that the
juvenile committed the delinquent acts alleged and a full dispositional
hearing to select the program or other disposition most suitable, after
consideration of the offense committed, the age of the juvenile,
culpability, and other relevant factors.

Subsequent to the formulation of the ten principles enumerated in
the background paper, the Commission approved ten more volumes of
standards and commentary at its final meetings in January and May
1976. These volumes were less directly focused on juvenile offenses and
court procedures, extending the project’s scope to consideration of such
diverse matters as education, planning, monitoring, police, probation,
corrections administration, abuse and neglect, architecture of
facilities, rights of minors, and records and information. With certain
obvious adjustments for the new agencies, institutions, and areas of
the law affected by the additional volumes, the ten principles enun-
ciated are essentially the basis for the last ten standards volumes too.

For example, the Schools and Education volume calls for nonjudi-
cial handling of student disciplinary problems. But principles of
proportionality, least restrictive alternative, open hearings with pro-
cedural safeguards, and written decisions setting forth reasons for the
rulings, determinate dispositions (“sanctions”), full participation by
the juvenile, recognition of possible conflicts with parental interests,
and limited intervention prior to a final determination of the matter
can be seen as the foundation of the standards for the prescribed school
administrative disciplinary proceedings. Standards for grievance and
disciplinary proceedings in the Corrections Administration volume
also closely follow these principles.

Similarly, standards governing police intervention and the exercise



26 STANDARDS FOR JUVENILE JUSTICE

of discretion in pre-court police practices for juveniles accused or
suspected of misconduct or in situations of suspected neglect or abuse
reflect the same points of view held by the Commission in adopting the
standards in the Police Handling of Juvenile Problems volume.

Restraints on the exercise of discretion are especially significant in
The Juvenile Probation Function: Predisposition, Intake, and Inves-
tigative Services volume, where criteria are specified in precise detail
as guidelines for decisions by intake workers.

Every volume breaks new ground in some areas. The principle of
family autonomy is essential to the Rights of Minors volume, providing
that intra-familial matters should not be grounds for judicial or other
state intervention except in specific instances where the juvenile’s
interests are not adequately protected without court involvement, such
as the right to sue for support.

The Abuse and Neglect volume also adopts family autonomy as a
standard and strictly limits official intervention in families to cases of
specific harm, requiring a clear showing that a child is or may be
endangered before coercive action is authorized.

Finally, the volumes on planning and monitoring the juvenile
justice system, on architecture of facilities, and on juvenile records and
information systems concern themselves with setting up mechanisms
and specific criteria to ensure the effective functioning of the system
within the guidelines required by the underlying principles set forth
above. The records and information standards maintain a fine balance
between preserving confidentiality, by limiting access to records to
persons or agencies with legitimate interests, and imposing sanctions
for improper use, and making necessary data available for research,
evaluation, and public accountability. Standards for preservation of
records and for sealing or expunging information are established.

The standards are remarkably consistent throughout the twenty-
three volumes, with precise definitions, explicit procedures, freshly
conceived roles for the participants, specific criteria for decisions, a
calibrated scale of maximum sanctions according to the seriousness of
offenses as codified in each state’s penal laws, clarification of disposi-
tional goals and encouragement of innovation in programming, specif-
ications for the size, type, and location of facilities clearly articulated,
balancing of the rights and obligations of juveniles, their families, and
the community, and detailed descriptions of every significant feature
of the juvenile justice system proposed.

After tracing the historical background and evolution of the
juvenile justice system, this summary volume will attempt to delineate
the broad outlines and essential features of each of the volumes as they
were planned, drafted, revised, reviewed, and approved in final form
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by the JJSP staff, reporters, drafting committees, the IJA-ABA Joint
Commission on Juvenile Justice Standards, and the ABA House of
Delegates. The rare instances of conflict within the standards will be
identified and discussed, if not resolved.

The changes adopted by the executive committee of the Joint
Commission in response to the comments received from the ABA
sections and divisions and other concerned groups will be discussed in
the analysis of specific standards in Parts IV through VII of this
volume. They also appear in detail in the Appendix.






PART III: THE HISTORICAL DEVELOPMENT OF
THE JUVENILE JUSTICE SYSTEM

3.1 Significant Events.

The development of the current juvenile justice system, often
heralded as a courageous and innovative reform movement, is per-
meated with confused concepts, grandiose goals, and unrealized
dreams. The system has failed in many ways. Yet it really is wonderful
in many ways, too—a social institution that cares, a separate court to
deal exclusively with juvenile and family problems, a blending of
public and voluntary programs, a body of law focused on the best
interests of the child, and a correctional authority organized for the
rehabilitation of offenders. The system’s inability to achieve its noble
ideals can be understood best by examining its history.

The most significant fact about the history of juvenile justice is that
it evolved simultaneously with the child welfare system. Most of its
defects and its virtues derive from that fact.

Prior to the nineteenth century, children who committed crimes
were handled by the same institutions as adults. Children under seven
were considered incapable of possessing criminal intent and therefore
were deemed not responsible for criminal acts. For children between
the ages of seven and fourteen, the presumption was rebuttable.
Otherwise, juveniles were tried by criminal courts and confined in
adult jails and prisons. Children who were inadequately cared for by
their families were assisted with relative informality by their local
communities or churches as charity cases. Thus, poverty and crime
were treated separately before the rise of a formal child welfare
system. Describing the historical development of social welfare in
Great Britain, Walter A. Friedlander states in Introduction to Social
Welfare: “The Poor Law of 1601 set the pattern of public relief.. .. It
established the principle that the local community—the parish—had
to organize and finance poor relief for its residents, provide sustenance
to the unemployable and children, and work to the ablebodied.” Id. at
18. Then, hailing the arrival of the British social security system and
its national assistance programs, he writes: “Voluntary agencies are

29
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now able to concentrate on their real task, on the difficult, intangible
problems of bringing aid to human beings in need of understanding
and encouragement, and, especially, on the prevention of juvenile
delinquency.” Id. at 58.

That blending of the welfare function with a sense of social
responsibility to intervene in the lives of poor families to prevent
delinquency, categorizing victims of deprivation as incipient pred-
ators, expresses succinctly the prevailing fallacy governing the
juvenile justice system today. Perhaps if the behavioral sciences had
fulfilled their expectations by providing the capability of reliably
identifying predelinquents and devising effective methods for re-
habilitating them, the issue of justifiable coercive intervention might
have taken another form. The proven failure of science to do either
eliminates the possibility of any such justification.

According to Sanford J. Fox’s construction of juvenile justice reform
in “Juvenile Justice Reform: An Historical Perspective,” 22 Stan. L.
Rev. 1187 (1970), three events have received the accolade of a “major
reform in the means of dealing with juvenile deviants.” They are the
opening of the New York House of Refuge in 1825, the establishment of
the Illinois juvenile court in 1899, and In re Gault in 1967. Fox’s
“historical perspective” of the events has been described as revisionist,
which also is reflected in his 1972 casebook, Cases and Materials on
Modern Juvenile Justice. Fox and the other revisionists rejected many
of the altruistic interpretations of the accomplishments attributed to
the nineteenth century reformers.

The innovative trend in the nineteenth century was to create
“shelters” for dependent, neglected, or abandoned children. As child
welfare became a more formal public concern, a moralistic “child
saving” tone intruded. For example, a report by the Society for the
Prevention of Pauperism in the City of New York in 1823 referred to
parents as “too poor or too degenerate,” whose children were “obliged
to beg, and even encouraged to acts of dishonesty, to satisfy the wants
induced by the indolence of their parents....” The report urged a
“Christian community” to try to rescue these children from “sinking
still deeper in corruption.” The formula was clear: poverty and
indolence yield corruption and delinquency. Or is it vice versa?

In either case, the next step for society was clear and it followed in
1825 when the New York House of Refuge was established under a
charter granted to the Society for the Reformation of Juvenile
Delinquents, the successor to the organization that issued the 1823
report on pauperism. It authorized the admission of “children as shall
be taken up or committed as vagrants, or convicted of criminal
offenses. ..as may...be proper objects.” According to Fox, the “em-
phasis on minor offenses, belief in the innocence of the children despite
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their wrongs and summary commitment procedures were all central
features of the predelinquency campaign.” Id. at 18.

The parens patriae concept to support confinement in a House of
Refuge was cited by a Pennsylvania court in Ex parte Crouse, 4 Whart.
9 (Pa. 1838). In that case, the statute authorized the House to admit
children whose parents had shown them to be “incorrigible.” The
juvenile’s mother had brought the charge and her father sought her
release on a writ of habeas corpus on the grounds that the juvenile had
been denied a trial by jury. As cited by Fox, the court held as follows:

The object of the charity is reformation, by training its inhabitants to
industry; by imbuing their minds with principles of morality and
religion; by furnishing them with means to earn a living; and above
all, by separating them from the corrupting influence of improper
associates. To this end, may not the natural parents, when unequal to
the task of education, or unworthy of it, be superseded by the parens
patriae, or common guardian of the community? Id. at 27.

Fox calls the Crouse case the leading authority for the state’s right
“to make coercive predictions about deviant children.”

The next major event was the passage of the Illinois Juvenile Court
Act in 1899. Leading commentators attach different meanings to the
Act but its importance is undisputed. In an excellent article delineat-
ing some of the more extreme criticisms of the Illinois Act presented by
Fox and by Anthony M. Platt in his 1969 study, The Child Savers: The
Invention of Delinquency, Larry Schultz (original codirector of the
Juvenile Justice Standards Project) redresses the revisionist imba-
lance in “The Cycle of Juvenile Court History,” 19 Crime & Deling. 457
(1973).

It may be impossible to discuss the first juvenile court act without
the intrusion of personal value judgments upon objective analysis, and
this presentation is probably no exception. The Illinois Juvenile Court
Act can be said to have made the following contributions to the
development of the juvenile justice system:

1. It established a separate court for cases involving juveniles under
sixteen alleged to be delinquent, dependent, or neglected.

2. It defined a delinquent as a child under sixteen “who violates any
law of this state or any city or village ordinance.”

3. It introduced special procedures governing the hearing and
disposition of juveniles’ cases.

4. It required separation of children from adults when placed in the
same institution.

5. It barred detention of a child under twelve in a jail or police
station.
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6. It provided for probation officers to investigate cases, represent
the child’s interest, or supervise children on probation.

7. Its purpose clause directed that “the care, custody, and discipline
of a child shall approximate as nearly as may be that which should be
given by its parents, and in all cases where it can properly be done the
child be placed in an improved family home and become a member of
the family by legal adoption or otherwise.”

Some of the controversy over the significance of the Act was related
to whether its provisions actually were innovations. The probation
concept had been adopted from Massachusetts and the new procedures
and preferences for home-like treatment were part of the prevailing
social welfare thrust in juvenile penology, as manifested in the House
of Refuge provisions and increased emphasis on foster home place-
ments. Fox and Platt claimed the Act was conservative, not progres-
sive, pointing to the religious, middle class biases inherent in the
provision requiring placement with custodians (persons or institu-
tions) who had the same religious beliefs as the child’s parents, thus
ensuring continued public subsidizing of private sectarian agencies.
They also criticized its reliance on coercive predictions for crime
prevention.

Three questions are implicit in this controversy: are the informal
summary proceedings prescribed in the Act desirable; should middle
class values be imposed coercively on errant lower class juveniles, or can
voluntary programs be entrusted with delinquency prevention; and is
rehabilitation through involuntary treatment programs achievable (if
that is assumed to be the justification for the court’s jurisdiction)?

Although not stressed in these analyses, it could be argued that the
most reprehensible feature of the Illinois contribution to juvenile
justice is the continued erosion of distinctions between juveniles who
commit criminal acts, thereby demonstrating objectively that they are
a present threat to community safety, and those who are themselves
victims as abused, neglected, or dependent children.

Fox notwithstanding, there were a number of important events in
the years between the Illinois Act and Gault, especially the expanding
jurisdiction of juvenile courts and the burgeoning network of states
passing juvenile court legislation. In 1901, noncriminal misbehavior
was added to the definition of delinquency in the Illinois Act. However,
punishment for such misconduct was an ancient tradition, with
examples recorded in colonial times.

By 1917, juvenile courts had been established in all but three states.
The juvenile court was considered part of the total child welfare
system, removing juveniles from the criminal law process and sub-
stituting a network of special programs for delinquent, dependent, and
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neglected children. These programs were supposed to solve problems
through scientific methods, if appropriate after removing the children
from their blighted urban homes and inadequate families. A profes-
sional class of modern criminologists, sociologists, and social workers
began to emerge to deal with the phenomena of delinquency and
predelinquency, in pursuit of the rehabilitative ideal. According to
Platt, the emphasis was on studies of the socialization or treatment of
delinquency and other deviant behavior, with the law seen as
essentially irrelevant to those concerned about the causes and cures of
delinquency.

The next major event took place in the revised New York Family
Court Act in 1962, which not only combined its Children’s Court and
Girl’s Term and other juvenile divisions in a single family court, but
also created a new separate classification for noncriminal misconduct.
The new label was PINS—Person in Need of Supervision. This label
was supposed to be less stigmatizing than delinquent, which had been
supposed to be less stigmatizing than criminal. It also was designed to
represent an expectation that innovative treatment programs would
be devised to meet the needs and circumstances of such children. Other
states followed New York’s example, rapidly adopting their own
labels—CINS, CHINS, MINS, JINS. Some referred to them as “unruly
minors.” The misbehavior formerly included in the delinquency
statutes in most states covered truancy, running away, disobedience,
undesirable companions, staying out late, disruptiveness, sexual
activity, and the catch-all, incorrigibility—all acts or conduct for
which adults would not be punishable.

The two objectives of creating the special PINS category, sometimes
known as status offenders—the elimination of the delinquency stigma
and the development of appropriate dispositional choices for such
children—were not effectuated. The PINS label, connoting court
contact, became almost as troublesome to the affected juveniles. Child
care specialists and corrections officials were eager to proclaim their
enlightened view that all of the labels were meaningless. A 1973
report of the Council of Voluntary Child Care Agencies, representing
over one hundred member agencies in New York, gave the results of a
survey of its membership in which the overwhelming majority opinion
was that children in foster care had the most severe behavior problems
of any children in residential care, regardless of the original reason for
their placement. Similarly, the New York State Division For Youth
(DFY), responsible for administering all state juvenile correctional
facilities, officially adopted the position that distinctions between the
problems they found in PINS and delinquent DFY residents were
insignificant and did not necessitate separate programs. As first
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adopted, the New York Family Court Act provision on dispositions
excluded placement of PINS in a training school. Within a year, the
law was amended to authorize such placement.

Currently, the trend, as mandated by the Juvenile Justice and
Delinquency Prevention Act of 1974, is to bar confinement in secure
facilities for juveniles charged with noncriminal misbehavior. But
juvenile correctional authorities and other rehabilitation specialists
have yet to demonstrate the ability to deal effectively with traditional
adolescent behavior problems in coercive treatment programs,
whether in a secure or a nonsecure facility. Their few successes are
more than balanced by the regularity with which juveniles removed
involuntarily from their homes to court-ordered placements reinforce
the antisocial label affixed to them by society.

A more significant development in the law is indicated by the
decisions of several states (e.g., Maine and Washington) to remove
status offenses from court jurisdiction. Equally significant, but less
promising, is the shift to harsher dispositions in other jurisdictions,
including New York, Colorado, and Washington, D.C.

Perhaps it is not surprising that after many years of relying on the
informal procedures and rehabilitative goals of the juvenile court,
there was a reaction against the patent failure of the system to protect
society or to help the children subject to its jurisdiction. It also was
becoming impossible to ignore the fact that the broad discretionary
powers the court officials had been granted were resulting in flagrant
discrimination against girls in some cases, boys in others, racial and
ethnic minorities, and poor families. Selective interventions screened
out white, middle- and upper-class delinquents, who were returned to
their home environments, with prescriptions for private treatment,
regardless of the seriousness of the crimes. In most localities the
juvenile court had become the place to prevent or punish crime from
the ghetto as severely as possible and to enforce standards of social
morality as informally as possible, with the juvenile court judges and
probation workers charged with the duty to make these subtle,
sometimes unfathomable, distinctions.

In 1966 and 1967, three events dramatized a growing concern about
juvenile justice: the decision in Kent v. United States, 383 U.S. 541
(1966), requiring procedural regularity for a valid transfer from
juvenile to adult court; the Task Force Report: Juvenile Delinquency
and Youth Crime issued by the President’s Commission on Law
Enforcement and Administration of Justice in 1967, expressing grave
doubts about many of the premises of the system, its effectiveness and
its lack of procedural safeguards, favoring voluntary services, and
skeptical about the validity of the status offense category; and In re
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Gault, 387 U.S. 1 (1967), which held that juveniles accused of crimes
are entitled to due process of law in the adjudicatory stage of the
proceedings.

The Gault case required such minimal protection at the fact-finding
hearing as notice of charges, right to counsel, confrontation and cross-
examination of witnesses, and the privilege against self-incrimination.
Subsequent Supreme Court decisions have expanded those rights in
some cases and contracted them in others. In re Winship, 397 U.S. 385
(1970), compelled proof beyond a reasonable doubt for juveniles
charged with criminal offenses in a juvenile proceeding, but McKeiver
v. Pennsylvania, 403 U.S. 528 (1971), rejected a plea for trial by jury.

The members of the Court have published many memorable
statements about juvenile justice. In Kent, Mr. Justice Fortas noted
that the juvenile appeared to be receiving the worst of both worlds:
“...he gets neither the protections accorded to adults nor the
solicitous care and regenerative treatment postulated for children.”
383 U.S. at 556. In Gault, he stated: “Due process of law is the primary
and indispensable foundation of individual freedom. It is the basic and
essential term in the social compact which defines the rights of the
individual and delimits the powers which the State may exercise.” 387
U.S. at 20.

But in McKeiver, Mr. Justice Blackmun spoke approvingly of “every
aspect of fairness, of concern, of sympathy, and of paternal attention
that the juvenile court system contemplates.” 403 U.S. at 550. He
considered those traits in juvenile court officials an adequate substi-
tute for a jury trial, suggesting that there would be “little need” for a
separate juvenile court if all the formalities of criminal trials were
required.

The net result is total confusion as to the rationale for the unique
character of juvenile court, compounded by frequent references to lack
of resources and other transient imperfections as the basis for
“disillusionment” with the court, rather than the court’s denial of
inherent rights. The social compact theory of juvenile courts—that
Juveniles have traded off some of the formalities of due process for the
benevolent purposes of the juvenile court—is distinguished from
criminal justice and the malevolent punitive goals of adult court.

If the “due process” line of cases has failed to clarify the juvenile
justice concept, the “right to treatment” line of cases may cause a total
breakdown. Demanding that the courts, executive branch, and legisla-
tures fulfill the noble promises of the juvenile court acts, the parties
asserting a right to treatment argue that if the institutions and
programs in which juveniles are placed do not provide appropriate
treatment for the purposes for which the dispositions were rendered,
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the juveniles are being deprived of their constitutional rights under
the fourteenth amendment. Courts in such cases as Morales v.
Turman, 535 F.2d 864 (5th Cir. 1976), 383 F. Supp. 53 (E.D. Tex.
1973), and Martarella v. Kelley, 349 F. Supp. 575 (S.D.N.Y. 1972), have
attempted to specify the minimum conditions the institutions must
meet to qualify as proper environments in which to detain or confine a
juvenile for treatment.

These cases have served admirably to challenge the practices and
policies of the juvenile custodial authorities in maintaining inade-
quate and inhumane facilities under the guise of administering
rehabilitative treatment programs. The cases rely also on eighth
amendment arguments against cruel and unusual punishment in
accusing the institutions of failing to provide confined juveniles with
reasonable opportunities for normal growth and development. They
have resulted in improved conditions in correctional facilities and in
heightened awareness of the issues created by the incarceration of
juveniles.

But the problem presented by the right to treatment line of cases is
that it requires an implied concession that coerced treatment is a
legitimate societal intervention in response to juvenile offenses; a tacit
acceptance of the premise that causes of juvenile misbehavior or
criminality can be diagnosed and treated; and acquiescence in the
theory that such treatment for a juvenile offense will prevent future
criminal behavior. The most critical issue raised by right to treatment
is whether a court or a system of justice is the proper locus for
diagnosing and treating behavior problems. The question that has
not been resolved in juvenile law is whether a court is capable of
providing more than a forum for a fair hearing of the facts, a fair
adjudication of innocence or guilt, and a fair penalty for the transgres-
sion of society’s rules of acceptable behavior.

An approach that may prove more fruitful than right to treatment
theories is the argument that the doctrine of least restrictive alterna-
tive requires not only the examination of existing facilities, but the
duty to provide alternative facilities. In Pennhurst v. Halderman, 49
U.S.L.W. 4363 (April 20, 1981), rev’g 612 F.2d 84 (3d Cir. 1979) the
United States Supreme Court ruled that the “bill of rights for the
retarded” in the Developmental Disabilities Act of 1975 did not impose
a statutory obligation on the states to provide appropriate facilities.
Nevertheless, in Youngberg v. Romeo, No. 80-1429, cert. granted 49
U.S.L.W. 3851 (May 19, 1981), the Court has agreed to consider the
constitutional rights of patients in institutions to the least intrusive
treatment available in another case involving the Pennhurst State
School in Pennsylvania.
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Similarly, in Parham v. J.R., 442 U.S. 584 (1979), the Court allowed
the commitment of juveniles to mental hospitals by their parents or
the state and held that a nonadversarial independent professional
review satisfied due process requirements. However, the Court ap-
peared to apply the doctrine of less drastic means to commitment
proceedings by relying heavily on the fact that the state first
attempted to treat the children in the community prior to the hospital
referral. By extension to all involuntary placements of juveniles, a
declaration by the Supreme Court that there is a constitutional right
to the least restrictive alternative necessary to achieve the purpose
intended could be a most advantageous development for juveniles.

Thus we have traced the significant events that have culminated in
the current juvenile justice system and suggested some of the issues
they have raised. It is important to see an event whole in its context to
appreciate its impact. For example, if Gerald Gault had not been the
victim of so flagrant an imbalance in the disposition to which he was
liable as compared to an adult, would the same decision have been
reached? Gault was committed to an institution for a maximum six-
year term for an offense (making a lewd or indecent telephone call) for
which an adult could have been punished by a fine of $5 to $50 or
imprisonment for not more than two months. If the potential pen-
alties for adults and juveniles had been more nearly comparable in
the case, one wonders whether the court would have been moved to
challenge the cherished myth of a benign, paternalistic, nonadversary
proceeding designed to bring help to troubled children. And if the
decision had not followed the President’s Task Force Report, and if
juvenile crime and recidivism rates were not so high.. ..

History, community biases and ideals, scientific advances, tech-
nological changes, and the other factors that influence the evolution of
social institutions have shaped the juvenile justice system. A closer
look at the issues and the system as it functions today will complete
the background information provided as a preparation for our exami-
nation of the standards adopted by the IJA-ABA Joint Commission.

3.2 The Emerging Issues.

The issues arising from the way in which the juvenile justice system
developed historically were touched on lightly but by no means
inclusively in the preceding section. However, isolating the issues into
tidy classifications is difficult because they have a way of dissolving
into each other. Most striking is how little the issues have changed, in
fact, how little progress has been made since the first juvenile court act
in 1899. The standards are long overdue.
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Although chronology will be observed if it can be done without
torturing the concepts involved, the organizing framework to be
followed here will approximate the drafting committee headings under
which the standards were prepared: intervention in the lives of
children, court roles and procedures, treatment and corrections, and
administration. The characteristics of the juvenile justice system—
confusion in concepts and roles, euphemistic blurring of purposes,
abuses of discretion, lack of accountability, ineffectiveness in programs
and personnel—as well as the admirable features worth preserving
might become apparent under any rubric. But for convenience and

symmetry, we will follow the structure of the project in classifying the
issues.

3.3 Issues in Coercive Intervention.
3.3.1 Equation of poverty and predelinquency.

The unfortunate historical fact is that the juvenile justice system,
developed in tandem with the child welfare system, began with the
right observation and the wrong conclusion. Manifestly, poor people
are more likely to beg, steal, and commit certain other crimes related
to their social and economic status than affluent people. Although
socially unacceptable, crime could be seen as a response to poverty. It
was a way to get money. The preferred solutions—jobs, vocational
training, financial assistance for the unemployable—required a con-
structive community attitude toward the disadvantaged. But a combi-
nation of Calvinism, prejudice, and social Darwinism confused cause
and effect—idleness, inferiority, and criminality were seen as causing
poverty, rather than the reverse. Therefore progressive elements in
the community, the social reformers, felt justified in saving impover-
ished children from the inexorable path of crime by investigating their
homes and families, attempting to imbue them with principles of
Christian morality, and, if unsuccessful, removing them to a better
environment.

Cultural, ethnic, economic, and class bias combined to blind the
zealous ladies bountiful and their male counterparts to the injustice of
their cause. They convinced themselves that they were helping the
children by putting them in shelters and foster homes. Of course, that
was pre-Freud, and now we understand the motivation for such “good
works,” or one would have thought so if not exposed to the literature of
the 1981 child savers—juvenile court judges, social workers, legis-
lators, child care agencies, etc. They still, like their nineteenth-
century forebears, espouse the view that today’s neglected and abused



DEVELOPMENT OF THE JUVENILE JUSTICE SYSTEM 39

children are tomorrow’s criminals and therefore should be placed in
shelters and foster homes, after child protective service agencies have
investigated their families a.:d “provided services”; that status offend-
ers often have more serious behavior problems than delinquents and
therefore should be kept in “treatment programs” for longer periods of
time than delinquents, until they are cured of their status offenses by
becoming adults.

Therefore, many issues have emerged from the equation of poverty
and predelinquency:

1. jurisdiction based on status alone;

2. jurisdiction based on age alone;

3. indiscriminate removal from home;

4. institutionalization for social protection masked as “best inter-
ests of the child”;

5. discriminatory selective enforcement;

6. indeterminate sentences disproportionate to objective factors;

7. “treatment” unrelated to any diagnosed illness, arising from the
therapeutic model of the juvenile justice system,;

8. intrusive investigations of families.

Demonstrably, the mental set of the society that established a
House of Refuge in 1825 and other shelters for dependent, neglected,
and “mildly delinquent” but salvageable juveniles is not so different
from the attitude of the juvenile justice establishment today.

3.3.2 Parents with adverse interests.

Traditionally, parents are the protectors and custodians of their
children, a relationship that gives them virtual control over the
children’s personal and property rights. Consent, waiver, voluntary
placements in foster care, voluntary commitment to institutions,
transfer of property—the volition comes from the parents and obedient
acquiescence from the children, or they become “children in trouble.”
But the assumption on which the parent’s power is premised is a
relationship of natural love and concern. Mutuality of interests and
the children’s presumed incapacity to protect themselves provide the
grounds for the parents to act on their children’s behalf.

That identity of interest usually is not questioned. Yet we saw in the
Crouse case that the child’s mother was the active party in placing her
in the Philadelphia House of Refuge. Nor should adversity of interests
be presumed. It was the child’s father who sought the writ of habeas
corpus to get his daugher released. In a juvenile justice system, the
fairest approach would seem to be to give parents every opportunity to
protect their children’s legitimate interests, in the absence of a clear
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showing of antagonism. But if conflict is proved, the parents should
lose their power to act on behalf of their children. Yet the law has not
progressed that far. The issue in Bartley v. Kremens, U.S. app. pndg.,
423 U.S. 1028 (1976), 426 U.S. 945 (1977), 402 F. Supp. 1039 (E.D. Pa.
1975), vacated as moot 431 U.S. 119 (1977), was whether a juvenile
committed to a mental institution by his or her parents could be
admitted under voluntary procedures, regardless of the juvenile’s
denial of consent. Crouse was in 1838, Bartley v. Kremens in 1977. We
had not come a very long way in one hundred thirty-nine years. Two
years later, in Parham v. J.R., 442 U.S. 584, the Court slid back a few
notches by holding that such “voluntary” commitments satisfied due
process without an adversary proceeding, right to counsel, or other

safeguards, except an independent medical evaluation of the child’s
need for confinement.

3.4 Issues in a Separate Juvenile Court: Roles and
Procedures.

3.4.1 Preservation and reform of the court.

Despite all the defects found by its critics and the overstatement of
accomplishments claimed by its champions, the Illinois Juvenile Court
Act of 1899 stands as a magnificent achievement. It revolutionized the
judicial system by establishing a court that removed children from the
cruel and punitive atmosphere of criminal court. It barred detention of
juveniles in adult jails and required that they be separated from adults
if unavoidably confined in the same institutions. It was premised upon
the fact that children are different from adults and must be treated
differently: “that the care, custody, and discipline of a child shall
approximate as nearly as may be that which should be given by its
parents....” Toward that end, it authorized probation services to
investigate, represent, and supervise children and placements in foster
homes, private agencies, or institutions designed for children. Even
more incredible, the concept spread, so that separate juvenile courts
replaced criminal court for children within less than thirty years.

The establishment of the juvenile court stands as a momentous
event. Today, the court and the system of which it is the centerpiece
need to be refurbished, rearranged, reformed. They need a new
structure, new concepts, new definitions, new procedures. The court’s
jurisdiction must be expanded in some ways, reduced in others. Self-
righteousness and omnipotence must be replaced by fairness, open-
ness, and an admission of fallibility. The juvenile court is unique; it
also must be just. The task of the project is to propose standards to
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make it possible for the court to do effectively what it is rightfully
charged to do.

The seeds of future problems were planted in the first Act. Informal
procedures and summary trials can produce a Star Chamber. Judges
who are playing the stern father and probation workers who both
investigate and represent children have tough, potentially contradic-
tory roles to play. Without more precise guidelines, total discretion can
lead to autocratic and arbitrary decisions. The provision of the Illinois
Act requiring sectarian placement not only created an imbalance in
available resources in favor of some religions, but subsidized private
voluntary agencies to the detriment of public programs.

The principal defect was not created by the court, but it was
perpetuated in the blurring of distinctions between the responsibility
of the court to dependent and neglected children and the duty owed
society by delinquent children. There is nothing incompatible about a
court serving both the best interests of the child and the protection of
society if the court pursues those objectives appropriately. The problem
was exacerbated by amendments expanding the definition of delin-
quency to noncriminal misbehavior. The broad sweep of some of the
language (“growing up in idleness”) and the vagueness of the rest
(“incorrigibility”) could bring any child within the court’s jurisdiction.

3.4.2 The participants’ roles.

There are several problems that have arisen concerning the roles of
participants in the juvenile justice system, which_were inevitable
results of the way in which the system evolved. Consider those
involved: police, judges, probation workers, juveniles, parents, counsel,
social agencies, correctional authorities, schools, doctors, mental
health agencies, other service providers. The list is open-ended. So the
first, most obvious problem is that too many people and organizations
are involved and no one is coordinating their activities. Resource
allocation, delivery of services, identification of needs, avoidance of
gaps and overlapping services, encouragement of responsible ex-
perimentation, performance evaluation—all of the essential aspects of
planning and monitoring a complex system are in disarray. This
subject will be discussed more fully in the section on administration,
but it is an important facet of the overall inability of the participants to
achieve a clear understanding of their respective roles. The absence of
a supervisory authority over the parts of the system has contributed to
its inefficiency, waste, and impotence and to the participants’ confu-
sion about their duties.

Second, the presumed incapacity of the central figures in the
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system—the juveniles—to make decisions for themselves introduces a
second party, the parents, to act on their behalf. Two dilemmas
immediately arise: (1) if juveniles are held responsible for their actions
and behavior, why are they not presumed capable of making choices;
and (2) if the juvenile’s presence in court is considered at least partly
the result of parental inadequacy, why is the parent considered a
qualified spokesperson for the juvenile’s interests? The contradictions
could be posed in many other ways. For example, what is the parent’s
role with respect to consents and waivers when the parent is the
petitioner, the respondent, or the state’s witness? On the other hand,
from the juveniles’ point of view, how effective can proceedings in
which they have been passive observers, denied a true participant’s
role, be in gaining their respect, understanding, or cooperation?

The court has attempted to deal with some of these questions by
adding two more to the cast of characters: a guardian ad litem and a
public defender. But for a court that is supposedly in the business of
treating adolescent problems it has been remarkably inept at identify-
ing criteria for developmental stages and the levels of maturity at
which a juvenile might be presumed competent—or as competent as an
adult—to participate in the decisions that will affect his or her life and
liberty without the protection of a parent or a guardian.

The roles of counsel in the juvenile courts are singularly muddy.
The prosecutors, who are a recent addition to the system, are uncertain
as to whether they are expected to aim for a conviction or for an
outcome in the best interests of the child. The defense counsel usually
is more single-minded in seeking release, acquittal, or the least
restrictive disposition, preferably diversion to a community program
or probation. The active participation of defense counsel at the
dispositional stage contrasts with the customary absence of the
prosecutor, whose role apparently is assumed by the probation worker,
whose job is to recommend an appropriate dispositional choice to the
judge. The probation workers, who regard themselves as the children’s
helpers or as impartial participants, resent the more openly adversa-
rial role forced upon them by the unequivocally partisan recommenda-
tions of defense counsel.

The probation workers’ role has been mired in conflict from its
inception. It is incongruous to expect that the same worker or workers
in the same probation department will be unaffected by their close
relationship to the state in investigating a complaint. Even with the
most constructive attitude toward the juveniles and their families,
they are motivated by training and inclination to intervene. To a social
worker, nonintervention is an abdication of professional duty. To a
juvenile, in most cases, unconditional release is the preferred outcome.
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Voluntary services are not under discussion here, since court-ordered
service necessarily is coerced treatment.

Two other important actors in this drama are the police and the
judge. Both have been granted almost unlimited discretion to retain,
divert, or release juveniles, but whereas the police have expressed a
desire to be governed by guidelines in their decisions, judges appear
hostile to any restraint on their actions. It should be noted that the
principle in the standards that all decisions affecting substantial
rights be regulated by specific criteria, be in writing, be subject to
judicial review, and include reasons for not adopting a less restrictive
alternative, is objectionable to the National Council of Juvenile and
Family Court Judges, as are the positions on proportionality and
determinate sentences. All are construed as antithetical to the
individualized justice that the National Council considers the founda-
tion of the juvenile justice system. It also should be noted that
although the police agree that guidelines are needed for their decisions
on apprehension, release, diversion, and referral to court of juveniles,
they want to be active participants in the development of the
guidelines, a position in which the project concurs for the police and all
other decision makers in the system.

Equally involved in the juvenile justice system, but structurally
independent, are the agencies that provide the services and programs
for juveniles referred by the court throughout the various stages of the
process. The predictable balance of arguments between publicly and
privately sponsored programs applies here. Private or voluntary
programs are less constrained by civil service, budgetary, political, and
other restrictions, are freer to experiment and develop innovative
programs, have multiple sources of funding, and have the involvement
of private citizens. On the other hand, the dispersal of public funds to
private sources depletes the money available for public programs,
avoids certain regulations designed to protect residents, users, or
others, and sets up a screen between the public and its programs.
Private or voluntary agencies are not subjected to equivalent scrutiny
or personnel control and cannot be compelled to accept cases they find
difficult, disruptive, unprofitable, or otherwise undesirable. Lack of
public accountability for privately run programs is a common com-
plaint. There also have been charges of religious and racial discrimina-
tion, as in Wilder v. Sugarman, 385 F. Supp. 1013 (S.D.N.Y. 1974) and
Wilder v. Bernstein, 499 F. Supp. 980 (S.D.N.Y. 1980), in which
minority juveniles charged over one hundred public and private
agencies with bias in denying them the more desirable placements
concentrated in voluntary sectarian agencies, relegating them to state
facilities because there were insufficient openings for predominantly
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black Protestant children in need of residential care. In some jurisdic-
tions, enormous sums of public money are spent for programs that fail
to meet the most serious needs of the community and the juvenile
justice system. Empty beds for young children and no vacancies for
adolescents frequently can be seen, yet the public and the courts
lament the inadequacy of resources to no avail. However, public
programs also can be unresponsive, refusing to take a chance on
placing youngsters in innovative or nonsecure facilities. The lack of
rational coordination between the providers and consumers of services
predominates in the public and private sectors. The quality of services
often is superior in voluntary programs, but such services may not be
available to the juveniles who need them the most.

Other agencies that consider themselves outside the system, such as
schools, mental health departments, and hospitals are in fact essential
parts of the system with mutual concerns that demand planning,
periodic consultation, and cooperative efforts. The unwillingness of
these agencies to work with the juvenile courts and child care agencies
to help solve problems affecting all agencies that come into contact
with children, to make their resources available, and to draw on the
experience and skills of the specialists working with the courts has
resulted in a fragmented and ineffective system, to the detriment of
all. :

The correctional authority administering the public institutional
facilities, secure and nonsecure, is another part of the juvenile justice
system that prefers to be autonomous. Issues connected with this
participant in the juvenile justice system will be covered in section 3.5
on treatment and corrections.

3.4.3 Court procedures.

The informal procedures considered so integral a part of juvenile
court were designed to facilitate a prompt, personalized response to
juvenile and family problems. In practice the courts have become as
backlogged and over-loaded as the most formal system. A lack of
formality, when translated into insufficient rules and regulations, does
not produce a smoothly running operation. A relaxed atmosphere
needs time and a pleasant environment, neither of which can be found
in family court. Instead, the result of informal procedures has been
uncertainty of consequences because of the wide disparity in outcomes,
abuse of discretion, discrimination, absence of accountability, and a
general sense of manipulative behavior, hypocrisy, and unfairness.
Further, there is a loss of dignity in having the privacy of the family
invaded and made part of a social history containing data that may be
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in no way related to the subject of the proceedings nor to the potential
disposition. And because the officials generally are middle class
mainstream or assimilated citizens and the respondents are lower
class members of minority groups and strangers to the system, there is
a feeling of oppression in the waiting room of a juvenile court. There
are no peers trying facts in juvenile court.

Much has been made of the due process revolution following Kent
and Gault and it certainly has had an impact. There are more lawyers
to protect juvenile and parental interests, more frequent appeals, and a
bit more formality. But Gault only affected the adjudicatory stage and
Kent only pertained to a narrow transfer statute. Procedural safe-
guards in a court empowered to act in the undefined best interests of
children and simultaneously charged to protect society are not enough
to eliminate inequitable results.

Procedures do keep hearings orderly. There is a better chance that
everyone will be heard in a matter and that the facts will be evaluated
fairly. But to what end? If a child can be charged with being unruly,
how can a prosecutor fail to prove the case? What child is not unruly at
some time? If a boy is found to have committed a serious felony and the
investigator’s report indicates that he is contrite, his home is clean,
and his parents are concerned, what treatment is recommended? In
other words, the confused concepts of juvenile justice and of official
dispositions unrelated to the grounds for judicial intervention are not
clarified or corrected by formal procedures. The outcome of particular
conduct is still unpredictable. Individualized justice continues to reign
and it is as singular, perverse, and ungovernable as the individual
decision maker. Studies have shown that variations in dispositions at
intake and after adjudication are determined as much by the identity
of the official as by the facts of the case. The single most significant
variable is the attitude or demeanor of the respondent. Discretionary
Justice, formal or informal, will be subjective, arbitrary, and capable of
infinite rationalization in the absence of reasonable guidelines.

However, one should not denigrate the advantages of a fair fact-
finding, with a right to adequate notice of charges, representation by
counsel, confrontation of witnesses, the privilege against self-
incrimination (somewhat less than complete in a system that makes
the respondent an accomplice in providing incriminating information
for dispositions), and the state’s burden of proof beyond a reasonable
doubt. At least innocent parties should be protected—if there is a way
to be innocent of incorrigibility when a mother or teacher says a child
is incorrigible.

The general approach of the standards to court roles and procedures
is to limit discretion; recommend guidelines for decisions at every
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stage of the proceeding; prescribe open procedures with full represen-
tation by counsel, nonwaivable for juveniles; require appointment of
guardians ad litem for juveniles incapable of making customary client
decisions with their counsel; acknowledge the adversary nature of
delinquency, neglect, and abuse cases and provide for fair and
balanced hearings with full participation of prosecution, defense,
juveniles, and parents and disclosure to the affected parties of
information considered by the court after adjudication; prohibit treat-
ment or other intervention during interim status except for emergency
care; and provide a right to appeal all final orders.

The structure of the court itself is spelled out in one volume of the
standards, elevating its status to that of a division of the court of
general trial jurisdiction, with rotation of judges among the divisions.
Nonjudicial personnel are not permitted to perform judicial functions,
although certain clearly defined proceedings are diverted to referees.
Other standards in the court roles and procedures volumes will be
discussed in the chapter covering the work of Drafting Committee II.

3.5 Issues in Treatment and Corrections.

Many of the issues concerning treatment and corrections have been
mentioned previously because they are so closely related to the subject
of intervention in the lives of juveniles. Treatment and corrections as
discussed here are the product of juvenile court intervention. Treat-
ment programs entered into voluntarily are covered in the Youth
Service Agencies volume.

Aside from cases that are adjusted or dismissed, treatment or
corrections is the dispositional choice for the court after adjudication.
It could be argued that that statement is more theoretical than real.
Treatment often is provided at the intake level if a worker helps a
family resolve its problems without going on to court, or at the police
level in some jurisdictions that attempt to bring services to a juvenile
or family before pressing charges. Diversion is a hybrid of voluntary
and involuntary predispositional treatment if the alternative is a court
referral—as voluntary as a choice between “your money or your life,” if
not as drastic. Furthermore, detention frequently is indistinguishable
from corrections, in duration, punitive aspects, and other conditions of
confinement. Also, many jurisdictions administer treatment programs
during the detention period, called “interim status” or predisposition
in the standards.

The issues that arise concerning juvenile treatment and corrections
are simply expressed but difficult to resolve. The first, most fundamen-
tal question is the proper function of the court’s disposition: treatment,
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incapacitation, or punishment. The second question is the permissible
range of dispositions in response to criminal or noncriminal misbe-
havior. The traditional juvenile court principles are that the needs of
the individual child as determined by the court’s observation, profes-
sional diagnosis of behavioral scientists, social histories, other rele-
vant data, and the juvenile and family attitudes and ability to handle
the problem through independent means are all evaluated to produce
the appropriate disposition in the individual case. The judge has about
twelve minutes to perform this miracle of wisdom on a slow day,
assisted by the recommendation of the probation officer and frequently
today by defense counsel. But even this swift exercise of the judgment
of Solomon can be frustrated by the unavailability of the resource
chosen. Juveniles spend many days and weeks in detention waiting for
a placement to open up. The same “scientific” process applies to both
delinquents and status offenders and in modified form, to neglected
and abused children. The trend to prohibit placement in secure
facilities for status offenders has produced anomalies. Runaways
placed in nonsecure facilities run away. Having violated the court’s
dispositional order, they qualify as delinquents in many states. But a
common result is that they are placed on probation rather than in a
secure facility, which is puzzling to some logicians but conforms to the
official view that children in need of supervision may require more
treatment and care than delinquents.

Another issue is whether dispositions really should depend primar-
ily on the court’s perception of the child’s needs. Needs and treatment
are difficult to relate to criminal behavior. What illness is being
treated and by what methods, even if antisocial behavior is deemed per
se deviant?

But the worst effect of the current system is the juveniles’ notion
that if they are smart enough, they can manipulate the system and get
away with anything. “Turnstile” or “revolving door” justice is the
term used.

The standards opt for proportionality in sanctions, relating the
maximum disposition in duration and severity to the seriousness of the
crime. Noncriminal misbehavior would not subject a juvenile to any
sanction. Objective factors, such as age, previous record, and culpabil-
ity enter into the disposition, as do the juvenile’s needs, in choosing
among programs. Although juveniles under the standards generally
cannot be compelled to accept treatment or services, the state has an
affirmative duty to provide appropriate services needed for the normal
growth and development of residents in corrections facilities.

The dispositional standard that is a companion to the concept of
proportionality is determinacy, which would require the court to set a
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fixed term at the conclusion of the dispositional hearing in place of the
prevailing practice of indeterminate dispositions. Indeterminate sent-
ences permit the correctional agencies to discharge juveniles at their
discretion. This practice has resulted in longer confinement periods for
docile juveniles than for troublemakers. Release decisions are deter-
mined more by population flow in the facility and administrative
convenience than the readiness of the juvenile for return to the
community or the nature of the offense committed.

Correctional authorities are accustomed to exercising a great deal of
discretion to preserve order and for the safety and security of the
residents, staff, and surrounding community. Discipline and grievance
mechanisms, if any, are principally within the control of the adminis-
trators. Home visit, release, discharge, and parole decisions also rest
with the institution, although in some jurisdictions parole has been
delegated to citizen boards. Even then, membership of parole boards is
drawn largely from present and past corrections personnel and persons
of similar backgrounds.

Other problems in correctional institutions are the inadequacy and
inappropriateness of the services and programs available, the in-
humane living conditions, the stifling of normal adolescent devel-
opmental needs, and the tacit acceptance of inmate brutality against
weaker juveniles. All of the charges usually leveled at adult prisons
plus those provoked by the unrealized promise of therapeutic goals
have been applied to juvenile correctional facilities. Some of the factors
to consider if there is to be a possibility of preparing the residents to re-
enter the community, or “normalization” as it is termed in the
standards on architecture, are the size and location of facilities, the
training of the staff, the services to be provided, the guidelines for
disciplinary and grievance procedures, and many other details pertain-
ing to corrections administration.

Much stress has been placed on the issue of secure versus nonsecure
facilities. Yet a locked door is far less important than the environment
and size of an institution. In a small facility, security precautions can
be minimal regardless of whether it has a lock or a fence. Contact with
concerned adults, opportunities to communicate with other juveniles
in a relaxed atmosphere, improved vocational and reading programs,
maintenance of neighborhood and family ties, aid in developing social
and business skills, and nurturing of normal developmental needs can
be accomplished with or without a locked door. Thus, the standards on
detention, dispositions, corrections, and architecture focus on facilities,
voluntary services, and administration as the keynote to treatment
issues of juveniles within the jurisdiction of the system before and after
disposition.
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3.6 Issues in Administration.

Three volumes deal exclusively with the problems of administering
the juvenile justice system through recordkeeping, planning, and
monitoring.

The need for confidentiality of juvenile records often conflicts with
research, evaluation, planning, and monitoring of programs. Without
an accessible information system it is impossible to determine the
number and types of programs, the dispositions following adjudication
for particular offenses, recidivism rates, resource allocation, vacancies
and overcrowding in facilities, intake effectiveness in adjusting cases,
and the rest of the data needed to coordinate the system. The problem
is not difficult to solve if identifying information is excluded and access
is restricted to responsible persons or agencies with legitimate pur-
poses, with sanctions for misuse or abuse of the privilege of obtaining
such data. But monitoring must be conducted by persons outside the
system as well as those inside to provide public accountability.

Planning and monitoring can be useless endeavors if they are not
comprehensive. Gaps in information and selective or self-monitoring
could continue the isolation, fragmentation, and lack of accountability
that characterize the system today. The system’s needs and resources
must be pulled together if it is to succeed. The standards for that
purpose will be reviewed in the chapter covering the three administra-
tion volumes.

3.7 The Standards and the Issues.

The historical development of the juvenile justice system has
produced a magnificent monster. The time has come to face the issues
and propose solutions within the framework of a total, integrated
system. In its early planning days between 1971 and 1973, the project
had each of its six subcommittees prepare a survey of issues that it
believed should be considered in the drafting phase of the project. Then
a report was prepared discussing the following with respect to each
issue: (1) existing practices; (2) known innovations or experiments; (3)
needed new research; and (4) an analysis of the problems presented.
This analysis might include basic assumptions and alternative
policies, as well as pertinent values and present knowledge.

Priorities were assigned to each group of issues. The reports were
distributed to committee members and reporters and subcommittee
meetings were held in the winter of 1971. This painstaking process of
thorough analysis, discussion, and selection of key issues moved
slowly. By 1973 only six “guidelines for action” had been adopted on
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person who sought it, the intervening force, the outside force that
imposed it, or a body of law, rules, or regulations adopted by society to
define the boundaries of intervention. For example, parties to a
contract are limited by considerations of public policy as to what are
enforceable rights and obligations, including the duration of a term, as
in a real estate agreement that can suspend vesting of title only for a
specified period of lives in being. Compulsory education laws are
limited by the age of the juvenile, as the age at which a child commits a
crime determines whether he or she will be tried by a juvenile or an
adult court.

Similarly, abuse of a child by a parent may constitute child abuse
and fall within the purview of a juvenile court, but if a non-relative
assaults a child, the matter goes before a criminal court. Unexcused
absence from school may or may not be within the jurisdiction of a
juvenile court, depending on the laws of the state. The same is true for
divorce, separation, adoption, support, custody, and other matrimonial
matters that variously are handled by courts of general trial jurisdic-
tion, probate or surrogate courts, or juvenile courts as courts of original
or concurrent jurisdiction.

Even if it has been determined that the juvenile court can intervene
in a matter, enacted rules, guidelines, or statements of policy may
restrict the nature of the intervention. Prescribed prerequisites will
compel certain findings of fact prior to action. Procedural safeguards
are provided to prevent unjustified interference with the juvenile’s or
parent’s freedom before and after adjudication. Limits are placed on
interrogation, treatment, detention, investigation, and other
intrusions.

After the presumption of innocence has been overcome, whether in a
court hearing or a disciplinary proceeding in a school or other
institution, limits also are prescribed as to the sanctions, treatment,
services, placements, transfers, or other remedial dispositions avail-
able to the dispositional authority.

Equally significant are limits placed on treatment, commitment,
placement, or other restraints or remedies which can be prescribed for
persons voluntarily seeking intervention.

As a whole, the three factors indicated could be seen as constituting
the single issue of jurisdiction, which fixes the power or authority of an
entity to control an individual. That generally is the subject covered in
this part, which deals with the standards adopted by Drafting
Committee I, Intervention in the Lives of Children. The volumes
planned and prepared by that committee are:

Abuse and Neglect, Juvenile Delinquency and Sanctions, Noncri-
minal Misbehavior, Police Handling of Juvenile Problems, Rights of
Minors, Schools and Education, Youth Service Agencies.
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Juvenile Delinquency and Sanctions will be discussed both here and
in the part on treatment and corrections. The volume originally was
drafted under Committee I’s auspices, but the need to coordinate its
principles and design for sanctions with the Dispositions volume
became apparent at a Commission meeting in October 1975 and
resulted in the appointment of a single editorial committee to complete
the two volumes, under the supervision of the chairperson of the
committee on treatment and corrections. Therefore, final certification
came from Drafting Committee III, even though the bulk of work was
done with Committee 1.

As discussed in the Introduction and in Part II, the tentative drafts
that aroused the greatest concern were Abuse and Neglect, Noncrim-
inal Misbehavior, and Schools and Education. Not surprisingly, all
three were the product of Drafting Committee I, the group with the
most sensitive task: to define the boundaries of justifiable state
intervention in the lives of families and children. That task was
fundamental to the project; in a sense, everything else was mere detail.
It was inevitable that protests would be heard when practitioners in
the field recognized that the IJA-ABA Joint Commission had adopted
the basic assumption that intervention, however benevolently in-
tended, could be harmful and must be limited strictly to actions
warranting official state coercion. The dismay of professionals accus-
tomed to exercising broad discretionary power was not restricted to
juvenile court judges and prosecutors, but was expressed by police and
probation officers, educators, correctional administrators, psychia-
trists, and others. Nevertheless, most professionals supported the
standards, agreeing that guidelines for decision-making were long
overdue, that treatment models were not proving effective, and that
limited resources were being squandered on inappropriate or unob-
tainable objectives.

The unresolved controversy over these volumes led the executive
committee of the Joint Commission to conclude that the standards
defining the court’s jurisdiction flowed inevitably from principles
essential to the proposed new scheme for a reformed juvenile justice
system. Experimenting with slightly expanded grounds for court
intervention in cases of incorrigibility, child endangerment, and
school-related problems or other efforts at rapprochement between
inherently irreconcilable positions would not be faithful either to the
basic premises of the project or to the traditional concepts espoused by
the dissidents. Therefore, the three volumes were tabled by the
executive committee and not submitted for further consideration by
the ABA House of Delegates. They continue to be distributed as the
product of the Joint Commission. Noncriminal Misbehavior and
Schools and Education were not revised at all and Abuse and Neglect



54 STANDARDS FOR JUVENILE JUSTICE

was revised to make it more consistent with the other volumes in the
series.

Underlying principles, specific standards, and analysis of the
reasons for similarities and distinctions among the volumes released
by Drafting Committee I will be covered under the categories
enumerated above: the grounds, sources, and nature of intervention.

4.2 Grounds for Intervention by the Court: Delinquency, Abuse,
and Neglect.

As a result of major decisions made by Drafting Committee I and
ratified by the Commission, the volumes prepared by Drafting Com-
mittees II, III, and IV deal almost exclusively with delinquency, with
only passing reference to abused and neglected children, and almost
none to status offenders. There are two distinct reasons, one of which is
major and conceptually clear and the other minor, if slightly muddled.

The first reason is that the Commission voted to remove status
offenders from the jurisdiction of juvenile court. Therefore, only
juveniles who committed acts that would be crimes if committed by
adults would be handled as juvenile offenders and continue to be
labeled juvenile delinquents. A motion to call them juvenile criminals
was defeated. Practical and theoretical arguments mingled: devel-
opmental differences of children must be recognized in dealing with
juvenile crime; abandonment of the term “delinquency” would be too
abrupt and politically unpalatable, jeopardizing acceptability of the
standards; and a “juvenile criminal” label could produce a more rigid,
punitive community response to youthful crime.

The second reason for stressing delinquency issues, and not the
other family court areas, may be related to the genesis of the project,
which was established to fill in the gaps left after the adult criminal
justice standards were adopted.

With status offenses out of the courts, the volumes on court roles
and procedures, treatment and corrections, and administration concen-
trated primarily on delinquents. Although the Court Organization and
Administration volume provided for original jurisdiction of the
juvenile court over adoption, termination of parental rights, offenses
against children, and divorce, as well as juvenile law violations and
neglected and abused children, the stress of the standards is on
delinquency. The Abuse and Neglect volume attempts to be self-
contained with regard to relevant proceedings and remedies, as are the
Youth Service Agencies and Schools and Education volumes, but
divorce, separation, adoption, and other specialized family matters
involving adults apparently were seen as raising issues beyond the
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purview of juvenile justice experts. However, the decision to expand
the jurisdiction of juvenile court to a family court to include all family
matters would seem to call for a reaching out to matrimonial and
family law practitioners for a volume covering this area. But twenty-
three volumes may be enough for any series and more than can be
digested with sufficient ease by the community.

The standards defining juvenile delinquency, endangerment (abuse
and neglect), and the elimination of status offenses from juvenile court
jurisdiction follow.

Juvenile Delinquency and Sanctions Standard 2.1 gives the juvenile
court exclusive original jurisdiction in cases of conduct constituting
delinquency if alleged to have been committed by a person not less
than ten and not more than seventeen years of age at the time the
offense is alleged to have been committed and not more than twenty
years of age at the time delinquency proceedings are initiated.
Delinquency jurisdiction in Standard 2.2 is defined as follows:

A. The delinquency jurisdiction of the juvenile court should
include only those offenses which are:

1. punishable by incarceration in a prison, jail, or other
place of detention, and

2. except as qualified by these standards, in violation of an
applicable federal, state, or local criminal statute or ordi-
nance, or

3.in violation of an applicable state or local statute or
ordinance defining a major traffic offense.

B. For purposes of this standard, major traffic offense should
include:

1. any driving offense by a juvenile less than thirteen years
of age at the time the offense is alleged to have been
committed, and

2. any traffic offense involving reckless driving; driving
while under the influence of alcohol, narcotics, or dangerous
drugs; leaving the scene of an accident; and such other
offenses as the enacting jurisdiction may deem sufficiently
serious to warrant the attention of the juvenile court.

C. Any offense excluded by this standard from juvenile court
jurisdiction should be cognizable in the court having jurisdic-
tion over adults for such offenses, notwithstanding that the
alleged offender’s age is within the limits prescribed by Stand-
ard 2.1 supra.

The standards originally excluded victimless crimes, pursuant to
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former Standard 2.4, Elimination of Private Offenses, but that
standard was deleted by the executive committee as contrary to
Standard 2.2, which defines delinquency according to the state’s
criminal code.

The delinquency standards also permit discretionary dismissal if
the court finds, under Standard 1.3, the following:

A. the person or persons whose personal or property interests
were threatened or harmed by the conduct charged to constitute
the offense were members of the juvenile’s family, and the
juvenile’s conduct may be more appropriately dealt with by
parental authority than by resort to delinquency sanctions; or

B. the conduct charged to constitute the offense

1. did not actually cause or threaten the harm or evil sought
to be prevented by the law defining the offense or did so only
to a trivial extent, or

2. presents such other extenuations that it cannot reason-
ably be regarded as within the contemplation of the legisla-
ture in forbidding the conduct.

With respect to sexual offenses, the standards had attempted to
make distinctions based on the respective ages of the assenting
juvenile and the person to whom assent is given to determine whether
consent to sexual intercourse could constitute consensual sexual
behavior and exclude criminal liability. That provision, Standard 4.1,
was eliminated for the same reasons that former Standard 2.4 was
deleted, i.e., that the state’s criminal code would determine the
statutory grounds for culpability.

Other defenses to criminal liability are lack of mens rea, the effect of
parental authority, and absence of capacity to understand or avoid
criminality, set forth in Standards 3.1 through 3.5.

3.1 Mens rea—lack of mens rea an affirmative defense.

Where an applicable criminal statute or ordinance does not
require proof of some culpable mental state, it should be an
affirmative defense to delinquency liability that the juvenile:

A. was neither negligent nor reckless with respect to any
material element of an offense penalizing the unintended conse-
quence of risk-creating conduct; or

B. acted without knowledge or intention with respect to any
material element of an offense penalizing conduct or the circum-
stances or consequences of such conduct.
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3.2 Mens rea—reasonableness defense.

Where an applicable criminal statute or ordinance penalizes
risk-creating conduct, it should be a defense to juvenile delin-
quency liability that the juvenile’s conduct conformed to the

. standard of care that a reasonable person of the juvenile’s age,
maturity, and mental capacity would observe in the juvenile’s
situation.

3.3 Consent.

A. Where delinquency liability is defeated or diminished by
consent to the conduct charged to constitute the offense, such
consent should not be deemed ineffective solely on the ground
that it was given by a person who, by reason of youth, was
legally incompetent to authorize the conduct.

B. Effective consent by a juvenile should be a defense to
juvenile delinquency liability based on conduct that causes or
threatens bodily harm where:

1. the bodily harm caused or threatened by the conduct
consented to is not serious; or

2. the conduct and the harm are reasonably foreseeable
hazards of participation in a contest, sport, game, or play.

C. Consent by the person whose interest was infringed by
conduct charged to constitute an offense should be implied in
juvenile delinquency proceedings when such conduct was,
within a customary license or tolerance, neither expressly
forbidden by such person nor inconsistent with the purpose of
the law defining the offense.

3.4 Parental authority.

A. A juvenile should not be adjudicated delinquent for com-
plicity in an offense committed by another if he or she ter-
minated his or her involvement in such offense prior to its
commission and

1. gave timely warning to law enforcement authorities or to
a parent, legal guardian, or custodian, or to an adult other-
wise entrusted with the care or supervision of the juvenile; or

2. otherwise made a reasonable effort to prevent the com-
mission of the offense.

B. It should be a defense to a delinquency liability that a
juvenile engaged in conduct charged to constitute an offense
because a parent, legal guardian, or custodian, or an adult
otherwise entrusted with the care or supervision of the juvenile,
used or threatened to use force or disciplinary measures against
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him or her or another which a person of reasonable firmness in
the juvenile’s situation would have been unable to resist.

3.5 Responsibility.

Juvenile delinquency liability should not be imposed if, at the
time of the conduct charged to constitute the offense, as a result
of mental disease or defect, the juvenile lacked substantial
capacity to appreciate the criminality of his or her conduct or to
conform his or her conduct to the requirements of the law.

Standard 2.3 excludes conduct that would not be designated a crime
if committed by an adult. This is consistent with the first standard in
Noncriminal Misbehavior, Standard 1.1, which provides as follows:

A juvenile’s acts of misbehavior, ungovernability, or un-
ruliness which do not violate the criminal law should not
constitute a ground for asserting juvenile court jurisdiction over
the juvenile committing them.

Abuse and Neglect standards present the most complex and dif-
ficult-to-apply definitions of grounds for court intervention, the exact
text of which follows. Standard 2.1 was amended to authorize court
intervention for sexual abuse by a person outside the household if
parents fail to take action. Standard 2.2 substituted “To justify
intervention” for “In order to assume jurisdiction.”

2.1 Statutory grounds for intervention.

Courts should be authorized to assume jurisdiction in order to
condition continued parental custody upon the parents’ accept-
ing supervision or to remove a child from his/her home only
when a child is endangered in a manner specified in subsections
A.-F.

A. a child has suffered, or there is a substantial risk that a
child will imminently suffer, a physical harm, inflicted nonacci-
dentally upon him/her by his/her parents, which causes, or
creates a substantial risk of causing disfigurement, impairment
of bodily functioning, or other serious physical injury;

B. A child has suffered, or there is a substantial risk that the
child will imminently suffer, physical harm causing disfigure-
ment, impairment of bodily functioning, or other serious phys-
ical injury as a result of conditions created by his/her parents or
by the failure of the parents to adequately supervise or protect
him/her;
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C. a child is suffering serious emotional damage, evidenced
by severe anxiety, depression, or withdrawal, or untoward
aggressive behavior toward self or others, and the child’s
parents are not willing to provide treatment for him/her;

D. a child has been sexually abused by his/her parent or a
member of his/her household or by another person where the
parent knew or should have known and failed to take appropri-
ate action (alternative: a child has been sexually abused by
his/her parent or a member of his/her household, and is seri-
ously harmed physically or emotionally thereby);

E. a child is in need of medical treatment to cure, alleviate, or
prevent him/her from suffering serious physical harm which
may result in death, disfigurement, or substantial impairment of
bodily functions, and his/her parents are unwilling to provide or
consent to the medical treatment;

F. a child is committing delinquent acts as a result of parental
encouragement, guidance, or approval.

2.2 Need for intervention in specific case.

The fact that a child is endangered in a manner specified in
Standard 2.1 A.-F. should be a necessary but not sufficient
condition for a court to intervene. To justify intervention a court
should also have to find that intervention is necessary to protect
the child from being endangered in the future. This decision
should be made in accordance with the standards proposed in
Part VL.

Although the Abuse and Neglect standards on emergency temporary
custody refer initially to nonjudicial intervention, they lead to court
review and further judicial involvement. Therefore, they are covered
here to permit inclusiveness concerning the grounds for court inter-
vention, but they should also be considered part of the sections on
grounds for agency intervention and on sources and nature of interven-
tion. Standard 4.3 was revised to reflect changes in new Part V and
provision for a court-approved plan of investigation prior to filing a
petition was deleted.

4.1 Authorized emergency custody of endangered child.

A. Any physician, police or law enforcement official, or agent
or employee of an agency designated pursuant to Standard 4.1
C. should be authorized to take physical custody of a child,
notwithstanding the wishes of the child’s parent(s) or other such
caretaker(s), if the physician, official, or agent or employee has
probable cause to believe such custody is necessary to prevent
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the child’s imminent death or serious bodily injury and that the
child’s parent(s) or other such caretaker(s) is unable or unwil-
ling to protect the child from such imminent death or injury;
provided that where risk to the child appears created solely
because the child has been left unattended at home, such
physician, official, or agent or employee should be authorized
only to provide an emergency caretaker to attend the child at
home until the child’s parent returns or sufficient time elapses to
indicate that the parent does not intend to return home; and
provided further that no such physician, official, or agent or
employee is authorized to take physical custody of a child
without prior approval by a court pursuant to Standard 4.3
unless risk to the child is so imminent that there is no time to
secure such court approval. Any physician or police or law
enforcement official who takes custody of a child pursuant to
this standard should immediately contact an agency designated
pursuant to Standard 4.1 C., which should thereupon take
custody of the child for such disposition as indicated in Stan-
dard 4.2.

B. Any physician, police or law enforcement official, or agent
or employee of an agency who takes custody or care of a child
pursuant to Standard 4.1 A. should be immune from any civil or
criminal liability as a consequence of such action, provided that
such person was acting in good faith in such action. In any
proceeding regarding such liability, good faith should be
presumed.

C. The state department of social services (or equivalent state
agency) should be required to designate at least one agency
within each geographic locality within the state, of those agen-
cies listed as qualified report recipient agencies pursuant to
Standard 3.2, whose agents or employees would be authorized to
take custody of children pursuant to Standard 4.1. To qualify for
such designation, an agency must demonstrate to the satisfac-
tion of the state department that it has adequate capacity to
safeguard the physical and emotional well-being of children
requiring emergency temporary custody pursuant to this Part.
The state department should be required to promulgate regula-
tions specifying standards for personnel qualification, custodial
facilities, and other aspects of temporary custodial care which
an agency must provide, or have access to, regarding children
subject to this Part. Each agency designated should thereafter
be required to demonstrate, in conjunction with review proceed-
ings pursuant to Standard 3.2 C., that it continues to meet the
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requirements for designation pursuant to this standard, in view
of its efficacy in safeguarding the well-being of children subject
to this Part.

4.2 Agency disposition of children in emergency temporary
custody.

A. An agency taking custody of a child pursuant to Standard
4.1 should place the child in a nonsecure setting which will
adequately safeguard his/her physical and emotional well-
being. Such agency should be authorized to provide im-
mediately, or secure the provision of, emergency medical care if
necessary to prevent the child’s imminent death or serious
bodily injury, notwithstanding the wishes of the child’s parent(s)
or other such person(s). The agency should ensure that the
child’s parent(s) or other such caretaker(s) has opportunity to
visit with the child, at least every day for the duration of custody
pursuant to this Part (including without limitation the provision
of transportation for the parents(s) or other such person(s))
unless such visits, even if supervised, would be seriously
harmful to the child (due account being given, among other
considerations, to the child’s wishes regarding visits).

B. No later than the first business day after taking custody of
a child pursuant to Standard 4.1, the agency should be required
to report such action to the court authorized to conduct proceed-
ings by Part V and to explain the specific circumstances
justifying the taking of custody and the specific measures
implemented to safeguard the physical and emotional well-
being of the child. The agency should, at the same time, submit a
petition without prior screening by the intake processing
agency, under Standard 5.1 B., except that if the agency decides
against such submission, it should immediately return the child
to the custody of his/her parent(s) or other such caretaker(s).

4.3. Court review regarding children in emergency temporary
custody.

A. Immediately upon receipt of a petition submitted pursuant
to Standard 4.2, the court should direct notification pursuant to
Standard 5.1 C., appointment of counsel for the child<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>