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THE PENAL CLIMATE IN' THE NETHERLANDS:

SUNNY OR CLOUDY?

Introduction

Thé DutéH prison system - dnd for thdt matter the whole of the
Dutch penél systém - id¢ thé object of keen interest abroad. Every
yéar c¢ountléss visitors comé to learn at first hand something of “ N
the mild péndl climaté in the Nétherlands. Evidence of such I
{ntérést 18 41so refldctdd in the fact that the Netherlands L
fréquéritiy feédkured in what dré known ad 'cross-national studies' )

TR

in wilcl thé working of pénal ldw in various countries is compared.

At vhe
dydedm

root of miny of thd studied relating to the Dutch penal
{4 thé quédtion why it is that in the Netherlands the

v
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pridcnd contain $o few péopié per 100,000 of the population. It

i3 trué that thé Nétheériinds 1§ well down in. this raspect, even

in comparison with countrids that are by no means known as
pirticulariy reépressivé. 1iIn 1978 the number of Dutch prisoners per
100,000 of tha population wids a merd 22, as against 89 in West
Gérmany, 58 in Dénmark, 52 in Sweédén and 43 in Norway. There may
hiave béen & dlight riseé in the liast few years but in this respect
"khé Méthérliands continuds to bé top - or is Lt bottom? - of the
téague.

Such & figura has led peéoplé both it home (Hulsmdn, 1978) and
idbroad (Johnson; 1979; Cohén, 1973) to ask how such a climate has
arisen and how it i maintained. It Ls generally implicitly

loutharford, A. Cross-dational Study of Correctional Policy and

Practice (report as yet unpublished). ‘ ‘ »
Leigh, L.H., J.E. Hall-Williams, The Management of the Prosecution

Process in Denmark, Sweden and the Netherlands, 1979.
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assumed that the above figure indicates that upconditional prison
sentences (hereafter UPS) are seldom handed down in the thhe:landq.
There are necessarily differences of emphasis in the way the question
i3 answered. Sometimes emphasis is placed on the traditional
toleéance of the Dutch (Baring, 1976), at other timeé the organ-
ization of the penal system in pa;t;culgf receives gttén:ioni
sometimes the answer {3 sought in tha absance of serious lérge—scale
crime - particularly violent crime - in the Netherlands (see commént;
on Block, 1980); in yet other cases the mild climate i3 put down

to the penal authorities' belief that prison sentenced are not
helpful (Smith et al., 1978). ;

In general, the Dutch fgael flattered by the gxeat Lnterest shown
in their systam, particularly as many faoreign observer? are
axplicitly intar=sted in introducing certain slements of the syscem
into their own countries (see Doleschal, 1977). We may well ask
oursalves, however, whether i1t is not somewhat pramatura to
conclude on the basils of the low average daily population in thelir
penal sstablishments that the Dutch ays so m1idvor, to put |t

more concretely, that they make such little use of custodial
sentencas. In thils article, therefore, we shall first look at

the way in which the question a3 to how mild a penal system i3 may
be formulated most precisely (section I}.

Thereafter, by comparing the Netherlandg with Sweden and West
Germany, we shall show how misleading the use of such a general
average figure as the daily prison population can be (gection II).
This comparison will enable us to establish a characteristic
difference in policy between the Netherlands and the other countries
referred to. An attempt to explain this 41£ferencé will then be
made in section III. The article ends with several concluding
obhgervationy (section IV).

I. Compatrison 6f the penal ciimate: the theoretical aspect

the appteciablé differenced in the number of prisonérs per 100,000
inhabitafts bétween thé Neétheriands and other countries give pause
for thought. The question is, howéver, whether the figures in
quastldh in fact form & good basis for approiching the subject and
whethéi théy can indéed §érvé as a yardstick for comparing the
penal élimitd of varicud countridéd. The lack of precision
inhérént {n thé datly populdtion figure may cause one to overlook

A number 6f probiéms which fréquéntly arise in thé comparison of
statidtical ddtd. To begin with, one may ask whether the useé of
UPS {4 nécéssarily thé only éritdérion for measuring the mildness of
A particéuldf pénal ciimata. The deverity of othér sanctions,

é.5. finés, could also dérva i3 & yardstick, is could the number

of pardond pliacéd unddr  dupaérvision under 4 penal measure. Morasover,
Lt woirld ippeAr to Be radscnable to consider too the ragime in the
pénal ddtablisliménts, ind also to také into consideration the way
in which sentéhcds Ara impldméntéd ag well as the less obvious

faot thAt bHE policéd dpparatis LEsdlf could be used as a yardstick
(R44§4F, 1940; drabowski; 1ddo).

Bvén 1f wé foliow tha majority of publications and concentrate on
thé s of UPS ad 4 critdrion; the use of the average daily
populdtion ratd 4¢ 4 yardstick fieets with a number of serious
dbjdctiond .

In thd first pldce, it tdkés nd dccount of the extent of crime in
Elié countrids béing compared. It will nevertheless ba obvious

thit mora persond per 100,000 of the population will normally
récéivé prison séntencéd if & country with a rélatively large amount
of crimé than in a country whére relatively fewer offences are
committed. Comparison of thé prison populations in various
countries must therefore.bé made against the background of tha
crimeé étatiéticsl’ in those countries. The most suitable measure

1E‘oz our presént purposes we need not takeé account of crime that
does not come to the knowledge of the police, since our article is
concerned with the reaction of the 'judicial apparatus' on the
population of suspects brought before Lt.
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of this is the number of crimes that come to the knowledge of the
3 police. But that is not all. A large proportion of the crimes

3 recorded by the police are not cleared up, and accordingly there
is no criminal who can bz punished. In other cases, saveral
offences may be the work of only oné criminal, or one crime may be
committed by several criminals. ’

For these reasons, it would appear to ba& preferable, when making
any comparison, to base it on the criminals and not the offences.
It would then be possible to use the percentage of known suspects
receiving UPS as a basis for the comparison. A necessary condition
: for such a comparison will then be that the criteria used to

! determine whether a suspect is included in the statistics are

: approximately the same, in theory and in practice; in the varicus
countries being compared. We shall return to this point later.

Another objection to basing any comparison on the average daily i

’ o ’ i population is that it obscures the nature of crimé as well as its

extent. The same objection arises if we simply lump all suspects
together. It is important to know whether 90% of offenders are
murderers or petty pilferers for we are much more likely to find
prison sentences imposed for the one offence than for the other.
Accordingly, comparison of the sentence must also be made at least i
for each tvne of offence. Even then, however, simple comparison
g . if will not be possible. One crime of viclence is not the same as
I another, and even within one type of offence appreciable differences
may occur: one instance of theft is more sérious than another.
';j 'Accordingiy, the gravity of offences must also be taken into Aécount
‘when making a comparison. Actually, if we were to make a proper
«+ comparison, we would have to go even further and also have at our
. dispdsal full data ;elating to the perpetrators. Dutch penal law,
- _‘-ff for example, 1s regarded as 'cr.~‘~=l-oriented', t.e. it is concerned
with the offender rather than the offence. This is rather
unfortunate, since, in practice, the gravity of the offence - the
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damdga, thé injury -~ 18 neéveérthéless the most important factor

in detérmining the severity of the sentence (Zoomer, 1980). 1In
othér words, & proper comparison could be accomplished by
investigating; for each offenceé and with due regard to its gravity,
thd perceéntigeé of known pdrpétrators of that offence who receive

a4 UPS. 1In thea case of the weather 1t 1is -important to know not just how
oftén 1t rains, but also for how long: So too in evaluating the
dlimate of thé panal law dccount must be taken not only of the
niumber of pridon sentences handed down, but also of their length.
this distinction i8¢ also lost through the use of the average dally
populdtion A8 & yardstick for comparison. The low average daily
papiiakion raté in the Né&hérlénds may, by such a reckoning, be
i..térprétdd 1n two ways: thé first is that few people ever receive
prison danténces; the décond is that a relatively large number of
dhort prison 3dntences are imposed.

To Sum up, three objections miy be raised to the widely used
aritérion Eor measuring the mildness of the penal law climate,
L.4. thé humber of prisoriérs per 100,000 inhabitants: the figure
F4k&$ no Account of thé crimé rdte; nor of the nature of the offences
éommittééﬁ i+ aléo obscuras the relationship between the number
of urcofiditional prison Sentences and their length. Ideally,
compatigon of thé pénal climate in various countries should mean
invdstigating, for each crime and with due regard to the average
gravity 6f such crimed, thé percentage of known suspects who
réceive UPS; and théd avariage length of such sentences. In the
‘followlng saction; we shall attempt to carry out an international
comparison on the lines sét out above.
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II. Coméarison of the penal climate: the practical aspect

Anyone who has aver tried to compara statistical data on an
international scale is awars of the problems that are generally
encountered. In view of this, it i3 hardly fortuitous thét such
comparisons are usually based on general data, such as thae average
daily population rate. Yet it {3 possible, given the necessary
affort, to make a somewhat more precisea comparison - at least in
the case of countries with well-developed aystems for recording
statistics and with fairly similar penal systems. In the case of
the Netherlands, comparison with Sweden and West Germany would
appear to be particularly appropriata. Thglmolt 1mpo§tént figures
from these countries used in this article a;§ given in Table I.

We shall begin our apalysis with the average daily population of
the penal establishments per 100,000 inhabitants, the general figure
used as a starting point in many s$tudias abroad. In this. respact,
the Fedaral Republic of Gaermany clearly topa tha laague with'89
prisoners par 100,000 of the population, Sweden occupies a middle
position with 52, and the Netherlands lags significantly behind
with a mere 22. All thaese tigures relate to the year 1978. As

we have seen, however, this figure must be leooked at against the
background of the crime rate, which clearly varies appreciably

in the countries concerned. 1In the sameé year (1978) gome 4,000
crimes per 100,000 inhabitants came to the knowledge of the police
in the Netherlands; Ln Weat Germany the figura was around 5,500
and in Sweden as high as 9,700.

As we saw In Section I, not every crime comisng to the knowledge

of the police leads tq a suspect who can, where appropriate, be
punished. If we reduce the number of crimes coming to tha kpowladge
of the pollce to agres with the number of knowya suspects, the
absolute figures drop abpreciably, as we would expact, but the
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Table I. Key crime: figures. for 1978, iucluding-road-traffic:offances, far Wesc Germany,

Sweden- and the. Netherlands..

Weat Germany Sweden, fhe~Netherlands
No. No. per No. No. per ‘ No. No. per
100,000 inhab:. 100,000 inhab. 106, 000
.. inhab.
Crimes. coming to the
knowledge of the police 3,380,516 5,514 799,293 9,711 561,798 4,042
. . Crimes. cleared up 1,509y120» 2,462 275,924 3,353 180,®@2 1,295
Known suspects in. 3
connection with crime. 1,172,705 1,913 256,660. 3,119 177,763 1,279 3
, ‘ No. of unconditional ﬁg N
: custodial sentenceas i e
passed 17,617 61 12,884 157 15,566 112 ; %
, _ Average daily popu- i
: T : lation in penal i
: : establishments 54,452 89 4,278 52 3,011 22 HE ) ,
: _ : ! Sentences of over 6 ;
) _ S 13 months . 70% 17.4% 11.32
C : ] Percentage of known
. o sSuspects receiving -
_ o unconditional custodial ‘ -
" : P sentences J.2% 5.0% 8.8%
’ o - ‘ Percentage of persons
. ] i . Sentenced receiving un- .
. . : G conditional custodial
: . : o sentences 6.1% 19% 23%
' &
ST ey 7 R
)
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comparative rating between the countrias remains the same: ip
Sweden 3,100 suspects per 100,000 inhabitants, {in West Germany
1,900 and .in the Netherlands 1,300.

If we now relate the figures for the sentencing of thesa suspacts
to the numbers for the various countries; allowance has at least
been made for the crime rats. (For the moment we shall assﬁme
that the statistics for the various countries can be meaningfully
compared.) We then arrive at a radically different picture from
the one that is generally painted. At a stroke, the Netherlands
is seen to have surged into the lead as far as the passing of
unconditional prison sentences is concerned. Of the total number
of known suspects, 8.8% racaive an unconditional prison sentence
in the Netherlands, whersas in Swedan the figqure is S3 and 1;
West Germany 3.23%. 1In other words, the roles ars completely resversed.
But it is not just the crime rats which is significant. Asg we
have seen, we must also take into consideration the naturs of the
offences committed. Thig can be done, in an approximate way,

by examining the UPS rate for each type of offance separateiy.
Unfortunately, this 1ig where our comparative anaiysis begins to
break down. Here we encounter for the first time the problem of

possible differences in the description of offences, and in

addition the statistics are found to contain many large gaps on

this polnt. In the case of Germany, in fact, such figures are
totally unavailable, apq in the case of the Netherlands aﬁd Sweden
comparifon 1s only possible for two specific offenées, vandalism
(skadegorelsebrott) and driving under the influence (rattfylleri).

To take the former offence first: in Sweden, 0.3% éf the 11,065
Persons suspected of'having committed an act of criminal da;aqe
receive a UPS; in the Netherlands the figure is 2.2%, out of a
total of 8,580 sSuspects. - For driving under the influence the
situation is the raverse, Moreover, it is possible, at least in

e i i
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the case of Swaden and thé Netherlands, to compare large groups
of suspects from the point of view of the sentence. If we take
saxual offences, for ingtance, the UPS rate is 9.7% for the
Netharlands, 9.4% for Sweden; in the case of crime against
property, 4 UPS is imposed on dverage in 8.3% of all 'instances'

in the Néthériands and in 31.4% in Sweden. For crimes against

the person Sweden scotés higher: 12.1% as against 7.}%. A rather
involved picturé éméirges, thereford, though the end result reveals
gredtar usd of UPS i{n thé Nétherlands than {n Sweden, a finding .
completaly &t variance with the oné arrived at on the basis of
dvdrdgée ddily population idtes.

Therd {4 dhothdi way in which this quite startling finding can

bé coryrobordtadd. If, instead of the number of known suspects, we
condidér thdt of those sentences, and accordingly of those In whose
cddéd thd courts$ may normally impose 4 UPS, we see that this
happend tn 234 of the cases in the Netherlandy, in 19% of the
cades in Swéddn and in 64 of the cadses in West Garmany.

Thé thiird objection to thé usé of the avarige daily population

pér 100,000 Lihabitant$ ad & criterion is the fact that this figure
grdatly obdcires tha langth of the custodial sentences. Yet it
14 dlédr that 4 compirison of the penal ciimaté must consider
the duration of the UPS imposed as well as the number. [f we
compdrd the three couhtries in question in this respect; we see
first of 411 that no fiqures are available for each type of
offénce sdpdrataly. If wée look at the overall picturs, we see
that, i thd casd of thd Netharlands, UPS amounts to 6 months or
moté only in 11.3% of the cases: in Sweden the figure is 17.4%
and in Weat Germany as high as 70.24. Unlike the &ase of the number
of UPS passed, hare theré L3 no question of any intricacy in the
picture,. Even for the broader categories of offence, sentences

in Swedén and, éven moré so, in Germany are on average considefably

1)

Lyn the caseé of Sweden, this figure does not include sentences of
axactly 6 months.
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longer than In the Hatherlanda. To take a single axampla: |In
the case of crime agalnst proparty 81.6% of those sentenced in
Qest Germgny recaiva i UPS of 6 months or nore;) In Swaden the
flgurs 1 ?).ot and in the Netharlands only 27.44%.

To sum up, different 'policlaes’' are followed in the &etheridnds

and Sweden In the use of UPY (from the fxaquency point of view)

for each type of offenca. Tha ovarall picture, however, both

Crom the polnt of view of the number of known suspdct§ and l?om
that of the number of persons santancad indicates that urs 19

more frequently imposed In the Netherlinds than th Swedan, ind
stignificantly mors frequently than In West Germany (for which only
gendral figures are avallablé). The avarage langth of the sentancas

In thé Natherlarids 1s appreclably lower than in the other two
countrias, towever.

This result ts slgniflcantly at vacldncs with the plcturs drrived
at on thu’basls of average daily populdtfon rated. To put Lt in
a.nutshells In the Metherlands, relatively frequant, but short;
UPS; In Swaden and Germany, caldativély Infidguant but long.
Mlldn?ss, Lt appears, has miny faces, and the question which Wil
occnpy g in the following section 14 wliy the short uncondltlonal
chstodtal sentanca g comparativaly ‘popular' i the Netharlands,
wherdas the revarsa situation obtalins Ln Wéat Garmany and, té a
lesser dagrea, Ln Sweden.

§1nag|yf an analysis similar to our approach, but dealing with
tha Hatheclands and fLllinolq (USA) has baéi carriéd out by Block
of vhose article we liave made usé. '

- 12 -

III. Factors which may explain the differences between the
Netherlands, Sweden and the Federal Republic of Germany

The piracéding section shows that comparisons of the use of

UPS within Europe are considerably more involved than is
generally supposed. In the Netherlandg, relatively fregquent

use {8 made of it compared to the other two countries, although
Dutch senténces are shorter, aven much more shorter in scome cases.

But this 1$ a4 long way from explaining the differences. We at
any rate féel that it is considerably more difficult to
explain why fewer prison sentences, though longer ones, are
imposed in West Germany than in the Netherlands, than to
éxplain why such & mild pendl climate obtains in the
Natheéfiands in comparison with other countriss. To put Lt
another way: the morea involved the differsnces, the more

involvéd thé axplandtion. .

éurthérmoré, the limitations of the statistical material
énablé domé of thé pitfalls we thought we had avoided a moment
ago to confront us once mor2. In particular the hypothesis
that wé are dealing with ccmparable populations of offenders
in thé countries in question can, in view of the general
naturé of the comparison, 10 longer be accepted without
qualification..

Thig takés ué close to explaining things on the basis of the
dort of figures to which we have just 6Bjected. Mevartheless,
wa do feel it worth making an attempt. There are two reasons
for doing so: firstly, despite evarything, our approach is
based on & more refined picture of the differences than ls the
casé with many other studies. Moreover, we feel that the
axplanations offered elsewhere are particularly marked by their
unstructured and unsystematic approach. General social factors
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o e g R s R 5

DAt

:
i

L i




- 3 -

are treated in the same breath as individual chlaracteristics
relating to the sentencing courts; theé limitéd capacity of

the Dutch prison system 13 treated without any considerdtion

of the fact that the Public Prosécutor in the Netharlinds 138
nqt bourd to prosecute in & given offénce. Is 4 moreé systamatic

5 approach hot possible hera?

3 In our opinion, 1f we také thé différénces alréady &dtabiishsd

1)
2)

J)

as our starting point, only thred typés of causativé factot
need be distinguished in principlé. Thése ara:

differences in the composition of the population of known
duspacts or dentenced persons}

differences in thé rules which imust be followed in
administering criminal justice;

differénces relating to thodé who apply thé rulés.

e Befors we proceed to deal with dach of these catigories in

mora detail and, in doing 40, ldunkh Surssélved intod 4 reldiivdly
hazardous guassing-game, thréd preliminary rémidrks $hduld be
mada. First of all, we would point ouk that it 1§ trprobabled
that any oné of the factors describdd ¢an éxplain thd

- e ';;: differénces, Anyone who bdliévés thit 14, in our opinids,

unaware of theé complexity of the perial system. Ih practice, thé
factors will complément, reinforce or cancal d&acéh othér,

To start with, thers 14 thé possibility that thd affécts of a

Lo 5ﬁ given factor will manifest themselved indiréctly rather than

directly. It is known, for instiance; that tha policy of thé

: Department. of Public Prosécutions on decisions rot to prosécute
§?5 not only affects the composition of thé population of

‘ offénders to be tried but may also afféct poilcé policy on

SN criminal investigation and official reporting (Van Dijk and

Steinmatz, 1979).

R granc;. . TN
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We would also point out that the explanation process may be a
very léngthy one. Every factor identified raises new questions.
for instance,/it is found that the population of known
suspectd variéd, the question then arises how this comes about.
I¥ the answer 1s that thé police operate i different selection
proceédura, thé naxt quéstion ié why they do so, etc. Finally,
it 18 scArcely fedsible to accord a seéeparate sxhaustive treat-
ment to evéry factor in evary ‘country. Quite apart from the
fact that this would axceed thé 1imits of an introduction, our
kriowiedgd of thé penil dystéms of West Germany and Sweden is
too réstricted for thé purpose. So let us return to the three
ibremisas' givern above.

Thé compodition of the population of offenders.

Lét 48 now consider podsiblé differsnces in the composition of
the populdtion of known suspécts or Sentenced perscns, dera -
irid let it be said most émphatically - it is not i question of
the §i2é of kthe population but of its composition. The size

i8 not reéildvant hérd; s$ince weé are working with percentages of
known offéndérs who recéivé prison senteénces, and allowance
had alréaddy béén madé for the €izé in the correlations.

How 18 it podsible thai - and this begins our deries of
quéstiond - for differences to arise in the composition of the
populations referred to? The most obvious explanation is, of
courdsé, that there areé differences in actudl crime between the
countriés concérned. If thé penal systdms were operated in
accordance with a complately identical policy, the result would
be thit mord UPS would be imposed in oné country than in
anothér. Unfortunately, & crippling lack of comparative

material on gpls point makes us unable to test this hypothesis.

1) an attempt has been made to compare the findings of the RDC

Victim Survey (Van Dijk and Steinmetz, 1979) with that of
Schwind (1978), but this proved to lack foundation in view
of the different design and formulation of the questions.
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A second explanation may lie in the fact that the selection
that the police make out of the total number of crimes actually
comnitted is different in the Netherlands from that made in
Hest dermany or Sweden. This could mean that our bastsg for
comparison - the number of suspected perpetrators of crime
known to the police wmay not be corract with regard to the
various countries, a.g. bacause the averagae gravity of the
crimes that known suspects have committed may be greater in
the Netherlands than in West Germany. If the latter hypothesis
is true, Lt will be realistic to expect that the cases which
eventually come before the courts in the Netherlands will more
often lead to unconditional custodial sentences than in West

Germany.

An answer to this question may be obtained by i{nvestigating khe
way in which the selection take place. There ara then two
possibilities. Firstly, the police may - for a variety of
r2asons - operates differant criminal 1nvest1qa£ion procedures

in the countries concerned and, ln so doing, 'net’' a differant
batch of offences. A second possibility is that the conduct of
the public in reporting crime i{n West Germany and Sweden diffars
from that in the Netherlands. .

Once an offence comes to the knowledge of the police, a new
selection then takes place through the attention the police

give to clearing up the offence. Ag far as the criminal
lnvestigation work of the police 13 concerned, there does

appear to be prima facle evidencs for Sssuming that the situation
in the Netherlands and West Germany may givae rise to differences
in the composition =f the population. For axample, the numerlical
strength of the police force per 100,000 inhabjitants in Wast

Germany i{s over 50% greater than Lla the Netherlands.l,

- e ey ey S b o nd o, > 8 S s At St

1 In 1972, the executive strength of the Dutch police was 143
men per 100,000 inhabitants and ln West Germany 231 per 100,000
inhabttants (Perrick, 1973).
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As & rédult, the Germin police can devote more attention to
investigating leds serious crimes - which would go univestigated
in thd Néﬁhérlénds becdusé of lack of manpower - and the
compositioh of the crimeé bise in West Germany may thus be less
seérioud, oh average, than in the Netherlands.

it 18 possiblée to make Sut 4 similar case with regard to the
wiliingness of the public to report incidénts. Greater police
manpowar médnsg, in thaory; that more attention can be paid to
crimed reéported by thé public: domething that may fall between two
3£6018 in th& Netherlinds may beé carséfully recorded in Germany.

if wé then issSume that théré is no great differsnce between the
détaction rdtds for dérious and less serious crime, the

différénce in composttion 6f the crime base can be attributad to

thé compodition of thd populition of known suspects.l) In this way,

thé lowdr incdrcérition raté in West Germany would be saxplained,
at laast in pdrt; by 4 larger number of prosecutions for less
adrious offdnces.

Thi usé of thé term 'khown duspects' also gives rise to problems

44 fir as Swadeén 14 conceérnéd. This 1s becausé thére the term
doverd & iuch more rdstricted cateégory of offender than in the
Neéthérlands orf WestGarmany. In Swedén, the Department of Public
Prosécutiond détermines whén there 1§ & known Quspect.Z)

1) tha 1978 détéction rdté in the Netharlands was 32%; in West
Germany the figuré hovered dround 46% from 1970 to 1977
(Brusteén, 1979). s

2) For the definigiéh of thé term 'known suspect', see: Criminal
Statistics, Crimes 1978, Statistika Meddelanden, no. R 1979:
8.1, Svériges Officiella Statistik, page 11.
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In view of that department's function, it may be assumed that
the way in which this is determinad from case to case will b4
a more careful process thdn wheréd thé police make such declsions.

For Lnstance, an offenceé which 13 not followed by any &&témp§

whatever to arrest the guspect, let alona prosdcute him, will pot
involve the use of the tarm 'known duspect', as regularly happens
in the Methérlands. In othér words: thd category ‘known suspects'
probably includes a greater number.of sé&rious offenders {n the

casé of Sweden than in the cdsa of the Natherlinds. It 1§ Ehérsfore
all the more remarkable that féw custodiil sentences ard imposed

in Sweaden, compared to thé Nethérlands.

In the case of West Germany, thén, wd ard confrontéd with 4
relatively speculdative explandtion of diffarencéd Ln policy, 4nd

in the casd of Sweden with i diffsrenca Ln thd définitiochn of

termd, both of which maké comparlsdd Lmpossiblad. tUnddr thddd
circumstances, the way out would appear to bd td idopt othér, lass
problématic, terminology. In thid connection, thé label 'sentzdced
persons' almost begs to bé useéd.

In the case of West GCermany, howevdi, such 4 comparisor léads
nowhere, since the populidtions of séntenced parsond cannot ba
comparad becausé the principlé which operatas in thadt country
méans that all punishable offencds referred to tha Départmeént of
Public Prosecutions must be brought to court. Accordingly,
prosecution also takes place in léss seriousd cases which In the
Netherlands would ba set aside in accqfasncé with thé principie
that allows the Department of Public Prosecutions to waive
prosecution on policy grounds. Even though the principle has besen
applied less strictly in. recent yaars, it is $till probable that
the average caseé brought befora the courts in West Germany ls
less serious than in thé Netherlands, and accordingly this label
cannot serve as 4 basis for comparison. Unlike West Germany,
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the situation in Swaden can be compared with that in the
Nethérlands. This is baecause Sweden observes the same principle
on prosacution and there 18 little reason to suppose that the
saléction of offendérs to bé sentenced will differ much from that
in the Nethérlands. It has been shown that, taking the whole
popniation of parsons santéenced, unconditional custodial sentences
are lmpoéé@ in 23% of cases in the Netherlands and in 19% of cases
in sweden.l)

To sum upj although thérs are indications that the populations of
suspects or persons sentenced differ in the three.countries

looked a4t, thase differencds alone cannot account for the diffarence
adtablishéd between thé Netherlands on the one hand and West Germany
and Sweédén Ln the othér i4 regards the number and length of

nncondi tiondl custodiial déntences. Parhaps, then, our second group
of factors - thd rules govérning the severity of sencences - will
prove mors helpful. .

Differsnced in the rules. ;

Our sacond mdin catagory relates to the rules of criminal law and
criminal procédure in the different countries.? ’

b The s$lightly longer duration of sentences in Sweden cannot explair
the great difference in the average daily population rates betwes
the Ndthaerlands and Sweden (22 as against 52). The explanation
must b@ sought in thé very high input of the Swedish penal system:
ih Sweden there ire some 3,000 known suspacts per 100,000 of the
populations in the Nétherlands the figure is 1,300.

2)'In thé cdse of West Gérmany, we received several valuable

suggestions from Professor D. Schaffmeister (Professor of Criminal
Liaw at the Stata University, Leiden).
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Beginning with thé prescribed penaltids it may bé said that
there is i large measure of variation in thé Nétherlards .

For every crime - even thé most $erious - both the Publie
Prosedutor and the courts can choode a penaity lying bétwdan
the general minimum (1 day) ind the particuldr mdximum pénaley:
attaching to each particulir typé df offenca. Thé s$ituikion in
thé other two countries 18 quitd dl ffarsnt. In Swedén, & prison
sentence can only be irnposéd for 4 minimum of | month whila

in Wedt Germany, thé impodtion of & custodlil séntericd shortar
than 6 months 1is extremaly rard. the aim H4§ bed# to reducs
the use of short custodidl $dntancés and to incrédde thd usd
of fines. Mordover, spécific minimufi $éntdncad for particulir
crimeés apply in both thesd countrids. is Wedt Germany, £oi
esxample, 4 prison senténce for mand 1dughtar musk be it iédst

5 yéars. Morsdver, it his 4n absolute Pindlty for murdés: any
Person found quilty of murdér must bé séntsnced :o 1ifd
imprisonment. Obviousiy, in this Eyré of stipuiation #& hava

4 véry important factor which hélps dsxplain both thd lowdr race
Of prison séntsnceéd meted out dnd their longér duratiod. The
reason is is follows: sinceé sny uficonditional pridon dénténcé
imposed by a court must 41way$s bé for i cdrtdld minimun period,
there drises 4 certain régsérvé in thd useé of this dinction.
This leads 6 & drop in thé pércéhtiagé of caséé whiére
unconditional prison senténces dré inposéd. on thd othéf hind.,
if 48 a result this pénalty is only applisd in more sérious
casés, {t Also becomes htghly éfféétiyé and; barticuldriy in the
cade of West Germany, méans fairly idnq senténces. As far as
Sweden is concerned, wé balieve that this différénce in tha
material penallaw can best dccount for thé differéncé in penal

.policy compared to the Nethérlasnds,!)

1 4 proposal is now being discusséd in swéden to reducé tha

minimum léngth of a prison senténce from 1 month to | week. Th:

but at the same time the courts may be leéss reluctant to lipos«
short custodial sentences. If this development goes through, «:
differences between Sweden and the Netherlands in the average
daily pcpulation rate for penal establishments per 100,000
inhabitants will decline.
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Moreover, 15 thae cage of West Germany, the rules relating to
criminél procedure also affect the difference with the Netherlands.
Flrstly, the praferment of charges; in West Germany, the summons
contains ‘a leﬁgthy and dgtailed dascription of the nature of tha
offenca. This 13 followad by specification of the section or
sections of the law which ralated to the case. Unlike the situation
in the Netherlands, however, the courts are not bound by any such
descripcion of the offence; they may Lnterpret the facts differently
£rowm the Public Prosecutor. It may be, for example, that they
conslder additional, or more serious, offences to be involved than
the Public Prosecutor (and accordingly sentence the suspect for
them) . A gullty verdict for saveral different tyves of offsance

may have a markedly cumulative affect on the severity of the

sentance recaelived.

Another important characteristic of the way court proceadings ars
conducted in the Fdderal Republic af Garmany is that they ars 1
repetition of the preliminary hearing by the golics aqq the
Department of Publlic Prosecutiona. All the case documents used

in the preliminary hearing ara read out and discussed. Witnesses
are called who repeat the statements they have already made. As a
resalt, the entire proceedings take up a great dgal of time. The
presence of the witnegses and the lnclusion of their statements }n
particular may cause emotions to run high. Since a court hearing

{s a less remote and less arid affair than in the Netherlands, this
can affect the severity of the sentence, particularly in cases
where the gravity of the charge makes a custodial sentence
inevitable. Moraover, a great deal of attention is paid to the
crime and little time is left for the offender's personal

circums tances; significantly fewer probation, after-care and
psychiatric background reports ars produced than in the Netherlands.
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Finally, thé rules govarning the usa of remand in cuStddy are
more flexible in West Germany:the offéncés for which remand in
custody 18 availablé are not limited, nor aréd limitd $et to the
leAgth of this measure.

In our visew, thé naturé of court proceedings in Wast Gdrmany
constitutes a factor which Jodd domé wady bowards éxpldining

why custodiil deéntences thérd 4ra 46 long by Dutch standisds. It
should be noted in passing thak thi gradely affactd theé level
of the average daily population Lf West Germany.

Morsover, thérs ara dthér rulés which influéricd the Avdraga dally
population rate. Firstly, tha pridoner in West Cérminy has lass
opportunity to apply for reldasé on licenca# thian la thé
Nethierlands, wheré it 14 hardly pdvédr refuséd dnd théraford hds

4 symbolic function: in Wedt Géridny the ruidd ird 4ppliad mdrd
stringently and raleasé on llceéncé 1§ 1484 fréquently grantdd.
Something similar hdppéns with duspeénded séntdnced, which in khé
Nethérlands ars saldom impleméntéd wherd tHd condikidns ard
violatéd, wherdas in comparablé cadés in Wast dérmany thé dSurts
obliged to implement thé denteinces. '
Thirdly, remission of S"®"°[y granted less fréquéntly and &t 4
who havé aliéady served § years of thélr $énténcd and dre Adt yat
eligible for relaease or licénce ard génerdlly graiitéd ramidsion).
Findlly, theré is the important considératicn that théré his beer
4 desire to réducé thé numbdr of short custsdiil sénténces ( of
léss thdn 6 morths) by substituting $Hff firés Lh dppropriate
cdsés. However, many peopleé (particularly thé unémployed) find
such fines $o large that thdy &reé forcad to servé thé alteinative
custodidl sénténce. Ad a rasult; thé réduction in the number of
short custodial sénténceé has béén lower than was envisaged.

et o

T e e e e

Théa denténcing courts

Thé third matn group of possible dxphanations consists of the
differéncad rélating to the persons who have to apply the rules.
W4 concdivd of this group Ln broad terms to cover not just the way
the offici4ls themsalves dischargé their duties, but also the
{riflueiicés that thé énviroament - society - éxarts on them. This
group his pArticular appiicidtion to the differences between the
fletherlands and Wast Germany. We are unaware of any factors which
dre charactéristic of Swédan in this connection.

In Wadt Gérmany, the administration of justice is in the hands

of f[dymén 48 wall as $4liridd judges. In the criminal courts where
cdasad ars héard At first and second instance, oné or more
lay-4ddsdssors dit with oné or more salariad judges; in the

Grosda Strafkanmer (firdt instance) two laymen $it with three
dalariad judgéd; and in thé Schwurgericht (first instance: mainly
€5r crimed dgainst thd périon) thers are two laymen on the gench.
Thérd Aré indicationd that theé liy-assessors do not have a graat
déal of {nfluence on thie question of guilt (genarally a purely
iegal mattdr), but that they do influence the severity of the
seriténcéd. Thé laymen appéar to display a slightly more flexible
Attitudd (Roos, 1978),; particularly where more serious offences
are concarnad. Thé includidhn of detailed witness statements makes
court proceedings in Wedt Germany a more emotional affair than in
the Néthérlinds. The very readon that laymen do not have a framework
of lédgal intdérpretation it their command and consequently judge
more by thé emotional rathar than the factual aspects of the case
(Rauer, 1978)may well encourage stiffer senténcin?.

Thé views which the officials concerned with the administration of
justice haold as toAthe usefulness of custodial sentences are also
relevant. We have a strong feeling that the judiciary in. the
Netherlands 1s convinced tha¢ prison sentences do not benefit the
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accused; the fact that such sentences aré néverthéléss imposed
has to do, on the one hand, with the fact that sociéty and the
suspéct must be cléarly shown that he had overstepped thé mark
and that the suspect must bé made fully conscious of the fack;

on the other hand, it has to do with thé fact that alternatives

to custodial seritences aré lacking. As wd sée it, fines - and
cartainly stiff finéQZEré rarély rdgardéd in the Netherlands as

a good alternative, Dutch courts fed]l that many suspects will
simply be unable to find thé mondy t0 meét tlie find; 1t 1s alsd
doubtful whether suspects will scrdpe thé necedsidry money together

by propér meand; lastly, dome suspacts will not isgard 4 Fine as
a punishment.l)

Under thése circumstancés, short cudtodidl Sentancds dra the
prafarred means of making it cldar Eo suspects that thdir cohduct
18 not acceptabls. The fict théﬁ, géndérally speaking, shor%
sentences are given will havé ko do with thé balisef that tha
longer the sentsnce,:he smalleér thé ptisonet's chinges of
rehabilitation. (On the altérnativés and thé udafulness of short
custodial sentences, see tha comments on in articlé by ﬁéijder
included in the present publication). In our view; pridon €dnténces
are imposed primarily for purely punitive reasofis in Wddt Carmany,
though it is widély argued that thdy cin ildo ba uséd for
rehabilitation purposes. This may perhdps bé évidencaed by thé fact
that thé number of short custodial $énteénces. (i.4. of less than

6 months) has déclinéd sharply in favour of f£inéd owlrig to thé

_bélief that custodial sentances must bé ‘of longer duratior in

order to achiéve any rehabilation effect.

L e )

Parhaps all this has to do with thé fact that thé Netherlands,

unlike West Germany and Swéden, doeg€ not operate a 'daily fine

system', under-which courts have an explicit duty to take into

consideration the financial position of suspects; and, for that
reason, will be more iriclihed to impose stiff fines.

SRR SIS

- 24 -

Finally, the affacty of the environment on those angaged in the
administration of justice. Wa hava the Lmpression that lu the
tlatheclands, on the one hand, the opportunities the public lhas to
Influence the administration of jJustice are very limlted, witness
the abdence of lay asgessors from the beuchea, and that, on the
othar hand, prasaurs from saoclety for stiffer sentences ls less
marked than Lln West Germany. The fact that public pressura can
lead to & &emdnd for stiffer wentences i3 evident from the rasults
of an jnvestigation carrled out gseveral years ago Anto thae
parception of the gravity of varlous crimes (Butkhuisen and

Van DL )k, 1975).
public Prosecutions pérsonnel on avarage rated the varlious crimes

The investigation revealad that Dapartment of
2 points lower, on a scalde from t to 10, than the public and

| poilnt lowsr than the polica, (Hleverthelass, thers was approxinate
ajrnemant betwaen the 3 groups ag to the scale of gravity of the

crimasg -}

The obvious concluslon from this s that the penaltias which the
courts are prepared to Lmpose will be milder than thosa which the
publlic envisagdn. [é, therafora, 43 In othar countries, tha

public ware to axert direct fnfluence on the administratlon of
justlce - we have alreiddy rafeired to the presance of lay assessors
tn West Garman criminal courts - thla cbuld easily lead to presaure

for stiffar sentences.

As already édtated, wae feal Lt 13 sklll an open question whather

butch soclaty would wish to have more Influence on the

sdminlstration of justica. Compared to the Unltaed States, for example

the demand for taighar actlon by the courts in West Garmany is,

we fanl, undoubtedly greater than in the Hatherlauds. We would not
go su far as to maintaln - as many forelgn wrlters do - that
the Dutch are traditlonally a tolerant people (Block, 1979;

Johngon, 1979). But the press, which aven according to the members
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of the judiciary, Lis 4 structuréd streim of communication
nevertheless pays a different sort of attention to crimé in the
tletherlands than 18 the case in Weat Germany. We shall eéxplain.
If we assume that every country getd4 theé preds it desérvés; it

is likely that the feelings of the publié as to what 13 desirablé
in the fileéld of sentencing by the courts will find éxpréssion

in theé press as a whole. Tha Nathérlands différs from Wést
Germany in not having a 'real' right-wing press. Compired to

the 'Bildzeltung', for éxamplé, thd ‘Telégriaaf' is & tdme Affalr.
Furthermore, unlike Sweden and (1est Gérminy, thé Netheriands hds
A fairly well daveioped léft-wing prédds. To thé best of our

'knowledgé, Wést Germdny hdd no ddily néwspaper that corrasponds

to thé 'Valkskrant', and 'Elsévidi’' (ceéntrd) is matched by &
great many lsft-of-céntrsé weeklidsd., Thé léft-wing press pays i
relatively large amount of critical atteéntion td whdt Joed on

in court and judicial circlas in A wiay which may didoubtsdiy
help to keap sentences short. On tdlevision wa& ded, compdrad ko
West Germany, the same (or is it a diffsrent?) glcturd. Theérs
the programmé 'Aktenzsichen XY Ungeldst' (Cdsé No. K£¥i Unsolvdd)
13 sti1ll running 4dnd enjoyd 4 widd dudidncd, whersas A $imilar
programmé was a flop Ln thd Nathéflandd. Thédd d1ffdrdncés may
wall mean that thd picture which thd Wdst German pubiic récelvas
of crimé from the media is furthéi #rom reality thdn ih thd
Nethdrlands. In thé caie of thosé offeéncds which do not dfféct
the picture - by far the majority - thé judiciary has A fiee hdnd
and expériences no pressure from bé&lowj on thé other hand, thé

' pressuré is theré in the casd of thé 6iféncéé that do shipé the

plcturd of crime; it 183 alsd brought to bear through thé pagés of
the popular press and 30 limit$ thé foom for manoéuvrd. In

those casés whera a prison senténce is indicatéd;-such préssurd
gives rise to long - even very long -~ ddntences.

We hdve coma to the énd of our rélatively spéculdtive explanation
of the differencés that exidt batween the Federal Republic of
Gérmany, Sweden and the Metherlands so0 far 4s pollicy regarding

]
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the use and duration of unconditional custodial sentences is

concerned. We are aware that the aumber of possible explanations

ts larger than we have been able to deal with here. It has

not been possible to treat all the possible influences on the
differencés in question. What we do hope to have made clear ls
that it is no simple matter to compare different countries, far
less so to account for the differances., The question arises:
Where i3 all this leading? We should like to dedl briefly with

this question ih the last part of our article.
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IV. Summary and DisScussion

Theére was once a tourist who décided to visdit Moscaw. He j
d1dn't 1like warm climates and had therefora decidad ko go é
during the winter. Thé averiage daily. temperaturé in Moscow,
measuréd over the whole ydar; wad ndt rmch differséiit from ‘
that of Amsterdam and he had found té could quits happily f
stand thé winter there. H4$ holiday provéd a graat disappointmnnt,
however, 8incé our friénd hdd judt a8 great & disliké of rsal
éold and, in January, whén heé visited the city, thé témperature
in Moscow néver rose ibove -5%,

The comparison is, wé feel, obvious. Judt ad thd métdrsoiogical

climata in oné city cannot bé compdred with that of indther
city on thd bdsis of oné généridl dvérdge, 36 £od any comparison
of the pendl climaté in differdnt countrided mdde on thd Basis
Of gendral flgurss is way off péam: Jusbk a§; in thd cdasé of the Q
weather, dome information 14 at laast raquir-d 4§ to how khsa :
avdrage températurs over 4 yedr wad drrived 4¢, and is b6 .
precipitdtion and wind, so to0 mord rafindd dita Ara Adcéssary
in order to evAluite thé pdndl ¢limaté. At thé véry 14ast, thers
18 & need for some informatiori ofi the cérimé ratd and ies naturs,
on the selection procésses within thé panal system, and on the
number and length of priscn sentenceé.

If all thdt our tourist désérves 1§ a compadsionaté glancé for
his failure to glean thé necéssiry 1ﬁformaﬁloh, thé resédrcher
into the penal climate who bases hls work on data that dre too
géneral does deserve some sympathy. Firstly, bécausé in the

.case of théory, it ts much more difficult thin in thé case of

thé wéather to éstablish whén preciseély we dre faced with a

mild climate. Quite dpart from the fact that the amount of

UPS imposed is by #o means tha only possible yardstick, such i
yardstick raises problems of its own. After all, which climate is
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milder; one in which UP§ 13 relatively rarely imposed, but

when tmposed, 1s of long duration, or one in which fairly frequent
use i3 made of the sanction, but alwayg using short or even
axtzemely short gentences?

Tha fact that this {3 not a purgly theoretical problem can be
sean from the fact that, of the countries on which this article
has conceantrated, West Germany and Sweden fall inteo the former
category, and the Netherlands into the latter. In practice, too,
the ragearcher anduntgga considerably more difficulties than
oqi tourist. Whergsas the latter can gimply telaphone the
Aﬁtomopilg Association or consult a guidebook to chtain the
information hq~rgquiraé, the rasearcher has to make do with
inadequata statistical data whose comparability, morsover,
lsavas much. to be desirsd. In the Netherlands, for instancas,

when dealing with theé concept 'known suspects' the starting-point

15 police statistics, whergas in Sweden it 13 the data available
from the Department of Public Prosacutions. Agaia, in

West Garmany, certain offancag are bracketad to form a 3iagla
statistical categorxy in a glightly different way from thac usad
in the Netherlands, while at the same time - and here lias the
root of the problem - the legal definitions of the varjous
offences diffez from one country to another.

This lack of reliable statistical data, together with the
tﬁéorecical problems, leads one to seeg‘retugg once more in what
in our opinion are too gensral tigures;-The,rqseazcher way be
having a rough time, but that doaes not excuse him from doing

the best he can undar the circumstances. Ha must at laast be
aware of the fact - we wish to emphasize this - that comparisons
which take no account of tha crime rate and the pnature of the
offences committed nor of the frequency and length of prison
santences are quite wrong. As we have seen, there has too

often bean a fallure to meet these requirements.
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taken of this sort of chain reaction. Finally, further research o
into the working of the penal system may serve to stress

" further the need for better statistical data. After all, how

13 it possible to gain any understanding of how a system works
if there is a crippling lack of quite basic data on the subject
and littleé, if anything, is known of the duration of processes
within the system. In short, this is good reason for continuing
research in this field. At present, the penal system is gtill
largely a closed boock. The elements for improved understanding
of it will have to be put together piece by piece. We shcould '
then be in & position to tall Muscovites what the weather in |
Amsterdam is really likdé. Perhaps this will mean that wae will
prefer to stay at home.

Ona of the results has been thdt thé axplanationd offéréd to
account for thé assumed différénces are baraly adequité and,
more particularly, do iittle to clarify thé intricacy of the '
penal system. MNeverthaeléss, thé éxplandtion imust lie dlktimatsly

L0 the interaction 'of the variou$ componénts of that system.

It will never be & compléte explanation. Thé réason for this

is thit the final esplanation will dépeénd on completé under-

standing of the factors involved and thé way in which théy

affact éach other (Vliek and Michor; 1980).

R e R

We are €till fir from achieving such 4 goal and it 18 doubtful
whethér wé shall dvér aclileve LE. Waverthéiess; Lt Ld worthwhila
to keéep on trying. Not bécausé wé, 4s nativesd of Amatardam,
should be do intérédted in éxplaining thé diffdferced bdtwdéd o ;
‘ our climats and that of Moscow. That L8 primarily théir affair, ' g
g Thé real reason 18 that furthér réséirch miy Lhcrsasd our o
o understanding of thé workingd of our own pendl systam. Thd
’ prime importancé of thdt would 1idé in Bringing thé workings : %
‘ of thé various §ubsystéms mord intd iine. It frequéntly Happéns
that - all in good faith - ond part of the dystadm undodd thd work
of anotheér, or one authority pdréiied & policy it varidncd with
that of anothér. It would bé intéredting; for dxampld, Eo
examine mord closély the sort of rélatioriship that dxists
i " bétween theé prosecution policy of thé Départmént of Public .
. Prosecutions and a possiblé official-réporting thrashold opérated i cT i
e by thé policé. Moré informdtion. 18 diso réquiréd in ordédr ko
: gain a full picture of the éffact which.méisurés.iﬁ one
: particular fieid or within oné particulir sub-system havé on
et the dystem 4s a whold. For éxample, énlargemént of thé prison
: capacity could indirectly afféct thé penaltiés poilcy of the
Department 6f Public Broseécutions and, as a résult, dénténcing
by the courts. Enlargement of thé policé adpparitus could
affect thé composition of the population of offendérs and
accordingly might aldo affect prosécution and penalties policies,

etc., etc. If we are to maintain our climate, account must be
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