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THE PENAL CLIMATE IN'THE NETHERLANDS: 

SUNNY OR CLOUDY? 

introduction 

Thi DutcH prison sy~tem - and for that matter the whole of the 
DutcH p~nAl sy~tem - is the object of keen interest abroad. Every 
y~ar countiess visitors come to learn at first hand something of 
th~ mild p~nal climate lrt ~he Netherlands. Evidence of such 
int~iijt is ~lso reflected in the fact that the Netherlands 
fieqlleritiy feitu.rfJ* iii ~hAt are known a~. 'cross-national j tudies I ,1) 

in whicK the workinq of penAl i~w 1n various countries 1s compared. 

AI: the root of many of thi!! gtudies relating to the Dutch penal 
~yst~m is the que~tion ,,,hy 11=. 1s that 1n the Netheriands the 
prisort~ cont~iri 50 few p~6pie per 100,000 of the population. It 

1~ true that the ~at:he.tU.nds is well down 1n. this respect, even 
in comparison with countri~s that are by no means k~own as 
p~i:tieulariy repressive. tn 1918. the number of Dutch prisoners per 
100,000 of the population was a mere 22; a9 against 89 1n West 
Germany, 58 in Denmark, 52 in Sweden and 43 in Norway. There may 
hav~ b~erl 'slight rise in the iast few years but 1n this respect 
~he Neth~rlands continije~ to be top - or 1s it bottom? - of the 

i~agtie. 

, 
Such 5 figtir~ has ied people both at home (Hulsman, 1978) and 
ab~oad (Johnson; 1979; Cohen, 1973) to ask how such a climate has 
ari!u!n And how it iii m~Hhta.ined. It· 1s generally tmplicitly 

Inutherford, A. Cross-National Study of Correctional Policy and 
Practice (report as yet.unpublished). 
Leigh, L.H., J.E. Hall-Williams, The Management of the Prosecution 
Process 1n Denmark, Sweden and the Netherlands, 19i9. 
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assumed that th~ above fi9'ure 1ndic:~te~ tha~ uJlc:on4it~on~l ~r~soll 
sentences' (hereafter UPS) are s.ldom hall~e4 40wn 11l th~ ".the~land~. 
There ar~ necessarily differences of .m~ha,1, 1n the w,y the ~u~stlon 
1$ ~swere~. Sometimes emphasi~ 1~ placed Oil the tradition;l 
tolerance of the D~tch (Barin9'. 1976), a~ other t;ime~ til~ ot"9'an-
1~ation of the penal system in pa~ticul~r ~,c.1v.' ~tt8nt;iQnl 
sometimes the answer is sought 1n tile ~;,apc, ot seriou~ l~r~e-~c~le 
crime - particularly violent crime - 1q ~h. N.therlan4~ (~e, co,nlllent~ 

on Block, 1980), in yet o~her case~ th. ~ld cl1mat~ ~. put down 
to the penal authorltie~' belie~ that pC1~on ,ent.nc~~ fre not 
helpful (Smith et al., 197~). 

In general, the Dutch teel flattered. ~y th. 9'r.~t J,nt",r~~t 3hown 
tn their system, particularly as many tQr,~9'" oh~.rvar~ 4r~ 

axplicitly lntlitre~ted tn introqucing c~rt'.iq .l.fllent~ ot t;he ~Ys1;elll 

into their own countries (see Ooleschal, \977). W" Q1i$y wel~ ~8k 
oursESl'les, howevel:, ',o/hether ~t: is not somewhat pramacurs to 

conclude on the basis of the low aver49' 4a~ly popul4tiop 1n th~lr 

penal establishments that the Dutch a.fa SO mild or, to put tt 
more concretely, that they mak~ ~uch little u,e of custodial 
sentences. In this article. therefore, w, ~hall f1r~t lOOk at 

the way 1n which the question ~s to h~ ~~4 • p~nal ,y~tem i~ may 
b~ formulated most precis~ly (section I)~ 

Thereaft~r, by comparing the Netllerland, w~th Sw.d~n ~nd '~e~t 
~erma~y. we shall show how misleading ~~. u~. ot such 4 g.n.r~l 
average figure as the daily prison population can be (~ectlop II). 
This comparison will enable us to establi,h ~ characteri~tic 
difference in policy between the NC\ttherl.t:nda and the othel: countries 
reterr~d to. An attempt to explain thh ~lfferenc~ '",Ul then be 
made 1n section III. ' The article ends with severa~ cQncluding 
observations (section IV). 

I 
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r. Comparison of the penal climate: the theoretical aspect 

the appteciabif! diffe.b!nces in the number of prisoners per 100,000 

inhabitants b@tw@en the Netheriands and other countries give pause 
tor thou9h~. ~he question is, however, whether the figures in 
qtuisti6ii in i~cit, torm i 900d basis tor approaching the subject and 
~h@thii: f!h~y can indeed s~rV4!! a!l a ya.rdstick for comparing the 
p~ai climate of vari6ti~ countries. The lack of precision 
lriht!r~rit in tli' daiiy Poptiiation figure may cause onf! to overlook 
1 tiWtd:>er 6f pioh1ems which frequentiy ad.se 1n t:h~ comParison of 
~tAtisticai data. To beqln with, one may ask whether the 'use of 
OPS 1M n~c@ss~riiy ~he Orily e~iterion for measuring the mildness of 
~ partidular perlal ciimate. Th@ severity of other sanctions, 
~.q. lln~s; eouid also ~etve i~ ! yardstick, ~s could the number 
of perion~ piac~d und~r' iupi~Tijion under 4 penal measure. Moraov~r, 

1~ woul~ apPQit to ~e reason.ble to consider too the regime in the 
p~n~l i~t~iijhments, irld &lso to take into consideration the way 
in wftidh gentehces are lmpl~mented as well as the less obvious 
fJict tliat tii@1 Po1!cli ~ppuattis itself could bE! used as a yardstick 
(Kais~~1 i~80; Grabowikt; i980j. 

~ven if we toliow ~~e majority ot pubiications and concentrate on 
the U9~ of UPS as ~ criterlonj the use of the average daily 
popuiit!on r8t~ 4* a yardstick meets with a number of ser.ious 
c;bj~cH6h~ ~ 

lit the tlrst piace, if: bikes rio account of the extent of crime 1n 
t:he countries being compared. It will nev~rtheless be obvious 
!:hat mora person!! per 100,000 of the'population will normally 
tice!ve priaon sentences in a country with a relatLvely large amount 
of cid.ma than in a eo~try wherfl relatively fewer offences are 
committed. Compari~on o~ ~he prison populations 1n various 
countries must therefore be made against the background of the 
crime atatistics l ) in those countries. The most suitable measure 

i;~;-~~; present purposes we need not take account of crime that 
does not come to the knowledge of the police, since our article is 
concerned with the reaction of the 'judicial apparatus' on the 
population of suspects brought before it. 

t 
t 
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of this is the number of crimes that come to the knowledge Qf the 
police. But that is not all. A large proportio" of the crimes 
recorded py the police are not cleared up, and accordingly there 

is n~ crim!nal who can b~ punish~d. In other. cases, several 
offences may be the work of only one criminal, or one crime m~y be 
committed by several criminals. 

For these reasons, it would appear to be preferable, when making 
any comparison, to base it on the cri~nals and not the offences. 
It would then be possible to use the percentage of known suspects 
receiving UfS as a basis for the comparison. A necessary condition 
for such a comparison will then be that the criteria used to 
determine whether a suspect is included in the statistics are 
approximately the same, in theory and in p.ractice; in the various 
countries being compared. We shall return to this point later. 

Another objection to basing any comparison on the average daily 
population is that it obscures the nature of crime as well as its 
extent. The same objection arises if we si~ly lump all suspects 
together. It is important.to know whether 90t oi offenders are 
~erers or petty pilferers for we are much mOre likely to find 
pt'ison sentences imposed for the one offence than for the other. 
Accordingly, comparison of the sentence must also be made at least 
for each type of offence. Even then, however, simple comparison 
will not be possible. One crime of violence is not the same 49 
another, and even within one type of offence appreciable differences 
may occur: one instance of theft is more serious than another. 
Accordingly, the gravity of offences mu~t also be taken into account 
when making a comparison. Actually, if we were to make a proper 
comparison, we would have to go even fuxther and also have at our 
disposal full data relating to the perpetrators. Dutch penal law, 
for example, is regarded as 'cz~~~~~l-oriented', i.~. it is concerned 
with the offender rather than the offence. This is rather 
unfortunate, since, 1n practice, the gravity of the offence - the 

/ 

- (; -

dam4ge; the injury - is heverthelesg the most important factor 
in determining the severity of the sentenc~ (Zoomer, 1980). In 

proper comp4rison could be accomplished by 
for each olience and with due regard to its gravity, 
o'f knoWn p~rpetr~tors of that offence 'liho receive 

t 
I 

other ,,iords, 4 
in'lestigatinq; 
the p'ei:cent:ag~ 

a UPS. In the case of the Weather It i~ -important to know not just ho~ 
f : often it: rains; but ~lso for how lonq~ So too in evaluating the 

dllniabi! ot thi pen.ili law account must be !:i!ken not only of the 
"i.unber.ot pi::Uon sentences handed down, but also ,of their length. 
Thig cil~Hnction 1s also lolit through the use of the average daily 
popul~t!on ~j & yardstick for comparison. The low average daily 

poptt~tion tat:e' in the NElf:her lands may, by such a reckoning, b ... 
L.!:erpretad in t:·,;o ways: the fir!!t 19 that few people ever recei',e 
prison ~~nterices: the ~econd is that i! relatively large number of 

short prison 9~ritence9 are imposed. 

To sum up., thrae objections may be raised to the 'dde.ly. used 
criterion for measuring the mildness of the penal law climate, 
i.e, th@'hwru~er of ptijorlers per 100,000 inhabitants: the figure 
takes no accotin~ of the crime rate~ nor of the nature of the offences 
committed: it also obscures the relationship bet~een the number 
of unconditional prison !entences and their length. Ideally, 
comparison of th@ p~nal climate in 'lirious countries should mean 
lnv~stigatln9, for each crime and with due regard to the average 
gravi~y of sucH crimes, t:he percentage of known suspects who 
receive UPS; ~nd thi!! aver~ge length of such sentences.. In the 
'following s~ction; we ghail attempt to ca~ry out an international 

comparison on the 11nes get out above. 
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II. Compal:ison of the penal cl!mattil; the el:actical aseect 

Anyone who ha~ aver tried to compare st4tistical dat~ on an 

international scale is Awal:e ot the prob~~m. th~t ar~ gen~rallf 
encountered. In view ot this, it i~ hardly tortuitou. t~at ~uch 
compal:isons are usually based on general dat. , ~uch 4S the average 

daily population rate. Yet it is pOSSible, 9iv~Q the neces~al:y 

elfort, to make a somewhat more precise comp~rison - at lea~t in 

~he case of countries with well-develofed ~y.tem. tor f~cordin~ 
~t4tistics and with fairly ,im11ar penal systems. In th~ ca~e of 
the Netherlands, comparison with Sweden ~nd West Germany would 

, . 

appear to be pal:ticularly appropriate. Th, moat tmpo~tant figure~ 

from these countries used in ttl!s article a,re givlln 1n Tabl~ I. 

.. 
We shall begin our analy~is with the avera~~ daily popUlation of 
the penal es,tabli3hment3 per 100,000 lnhabitant!l, th~ general figure 

used as a starting point in many studies abroad. In thi~,r~~pect, 
the Fedel:al Republic of Germany clearly tops the leaque ~ith a~ 

prisoners p~r 100,000 ot the population, Sweden occupies a middle 

position with 52, and the Netherlands 149_ slgnilicantl¥ behind 
with a mece 22. All these tiguces r.l.t~ to the yea~ 1918. As 

we hAve seen, however, thi~ figure must be looke~ At 4gainst the 
background of the cl:ime rate, whlcb cieA,rly varies appreciahly 

in the countcies conc~cned. In the 8am~ yea~ (1918) some .,000 

ccimes pec 100,000 inhabitants came to the knowledge of the police 

in the Nethel:land~1 in West Germany th~ 'igure was around 5,500 

and in Sweden as high as 9,700. 

As we saw 1n Section I, not every crime ,:oming to the knowled~e 
of the police leads tQ a suspect who can, wh~re approp~iate, ba 

punished. If we reduce the number ot crimes coming to th~ kpowledg6 

of the police to agree 'Illith the number ot knok''' suspects, the . 
absolute flguces dl:op appceciably, as we would e~pect, but the 

I , • •• 
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'Pab'ie I. Kay crime. figures.. for- 1970'; illcluding. road traffic: offences., for West Germany I 

S\lIeden and the. Netherland~,. 
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West uermany 

No. No. per 
100,000 

Crimes. coming to the 
knowledge of the polica ) , 380,516 5, 514., 

Crimes. cleared up 1 ,.509" 12'0 2., 462 

Known suspec.ts in 
connection with crime. 1,172,705 1, 9l). .. 
No. of unconditional 
custodial sentences 
passed 37 , 6 17 61 

Average daily popu­
lation in penal 
establishments 54,452 89 

Sentences of over 6 
months 70" 

Percentage of known 
suspects receiving 
~nconditional custodial 
sentences 3.2% 

P~rcentage of persons 
sentenced receiving un­
conditional Custodial 
::ientences 

6.U 

No. 
inhab'. 

799';293 

2.75,924,. 

256,660. 

12.,804' 

4,278 

17.4% 

5.0% 

19\ 

Sweden. 

Na •. per 
lOO .. ,OOu. 

9,711 

3,353. 

3,119" 

157 

52 

The Netherlands 

No. No. per 
lnhab .• 100',000 

inhab. 

561,798 4,042 

1BO,OJ21,295 

177,763 1,279 

15,566 112 

),011 22 

11. )% 

8.8% 

2)% 

~. ,---,." ;~ 
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comparative rating between the countries remains the same: in 
Sweden 3,100 suspects per 100,000' inhabitants, in West Germany 
1,900 and .in the Netherlands 1,300. 

If we now relate the figures for the sentenCing of these suspects . 
to the numbers fOr the various countries, allowance has at least 
been made for the crime rate. (For the moment we shall asswne 

that the statistics fOr the various countries can be meaningfully 
compared. ) We thEm arrive a t a radically differen t: picture from 

the one that is generally painted. At a stroke, the Netherlands 
is seen to have surged into the lead as far as the passing of 
unconditional prison sentences is concerned. Of the total number 

of known suspects, 8.8, receive an unconditional prison sentence 
in the Netherlands, whereas in Sweden the figure is St and in 

We. t Gor:nany 3. 2, . In other words, the rOlo. ar. compl etel y rever. ed. . t 

But it is not just the crime rate which is significant. As we 

have seen, we must also take into consideration the naturs of the 
offences cOmmitted. This can be done, 1n an approximate way, 

by examining the UPS rate for each type of offence separately . 
Unfortunately, this is where our comparative anaiysis begins to 
break down. Here we encounter for the first time the problem of 
possible differences in the description of offences, and ln 

addition the statistics are found to contain many large gaps on 
this polnt. In the case of Germany, 1n fact, such figure~ are 

totally unavailable, and in the case of the Netherlands and Sweden 
comparison ls only Possible for two spaciric offences, vandalism 
(skadegorelsebrott) and driving under t:he influence (rattfylleri). 

. To take the former offence first: in Sweden, O.ll of the 11,065 

persons suspected of 'haVin9 committed an act of criminal damage 
receive a UPS1 in the Netherlands the figure is 2.21, out of a 
total of 8,580 suspects .. For driving under the influence the 
situation is the reverse. Moreover, it is pOSSible, at least in 

~ 
; 

I 
! 
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thQ case oi Sweden and th~ "etherlands, to compare large groups 
of suspects front the point of view of th!!! sentence. If 'lie take 
~exual offences, for in,tance, the UPS rate 1s 9.7' tor the 
Netherlands, 9.4' for Swed.nl in the case of crime against 
prope~ty, ~ UPS is imposed on 4veraq8 In 8.1i of all 'instances' 
tn the Neth.riands and In 3.5. in Sweden~ For crimes against . 
the per_on Sweden score. higher. 12.1. as against 7.l'. A rather 

" "·i.l.. . . .:.i.' .... .J. th' erefore though the end resul t reveals lnvol vea p Ct;ur •• m ... r~e., . , 
greater us. of UPS tn th. N.th$rlands thanln Sweden, a findinq 
compl~tair .t variance with the one arrived at on the basis of 
.1vr!~a9t! dAtly popul.tion £o't ••• 

Titer .. is inoi:h.r way 1n whicii this quite startlinq tirldinq can 
be corfobor4tad. It; instead ot the number of kno~l suspects, we 
conjidEir that o!; .. ~ those s·entances, and accordingly of those 1n whose 

casej th~ ~ourtj may normally Lmpose ~ uPS, we see that this 
happens in H, of the cases in the Netherland!:!, 1n 191 of the 
cases in Sw~deri and 1n 66 of the cases 1n West Gar.Daqy. 

The third objection to the use of the avaraqe daily population 
p.§r 100,000 inhabitanU ai a ~rit:eridn, is the tact that this Ugure 
. ·~·i:i' obdcuras the iength of the custodi4l .entences. Yet it greG '.( . 
li die~r th&t 4 comparison of the penal climate must consider 
t:he duriHori ot the UPS tm~sed as well as the number. If we 
comPare the ~hre. cOuhtries 1n question 1n this ,respect; we see 
first ot ail thai: no i1qurei are Available lor each type of 
off~nce sep4rat:ely. If we look at the ov_rall plctu~e, we see 
tJiat, 1(, the cas~ ot th .. Net:.lierbnds, UPS amount" to 6 months or 1) 

mote oni, 1n 11.3' of the cases; in Sweden the figure is 11.4' 

and in Wait Germany a. hiqh as 10.2'. Unlike the case of the number 
of UPS ~iuised, here there is no question ot any intricacy in the 
picture. Even tor 'the broadQr categories of offence, sentence.s 

. . in Germany are on average conSiderably tn Sweden ~nd, even more ~O; 

1------- . this figure does not include sentences of In the cas~ of Sweden, 
exactly 6 months. 

"~~~~~~ .-~---.-. ~ ~ 
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longer than In the netherlands. To take a .Ingl. example: In 

~he case at crIme against property 81.6, at those sontenced In 

Ift!st Germany rece! va a UPS of 6 months or more, tn Swe.ldn the 
tlgu1:e 1:1 )).0' and til the Nether lands only ~1"~'_ 

To sum Up, different 'poUctes' are loUowed In the tfetheri.,nd~ 
and Sweden In the Use at UPS (tram the frequency point of v lew) 

for each type of oftence. The overall plctur" howev~r, both 

from the point at View at the nwnbet of known 'uspecb; and trom 
that at the number at persons -ltentenced indicates thc!lt UPS Is 
II10re trequently Imposed In the Uet'uirltlnds than til Swede .. , and 

stqnlticantly mod frequent:ly than In Htt.t Germany (toc Which only 

qeher~l flyures are 4vallelbl~'. The ave~aqtt l~ngth 'at the Sentenco~ 
In th~ tfetherl~riJs Is ~ppr~ct~btv low~t th~n in th~othet t~o 
cO'Jntrtos, however. 

'rhls resut t Is stgnlticantly at varUlic!ii w1th th .. ptctur9 .h·i;! "ed 

at on tho basts at averayj;! dailV popul.itton tab,.. 1'0 put It tn 
a nutshellc In the tretherlands, r-elattvei" .frequtint, but: silQ["t, 

U~S, ttl SWtJddn and Germany, ral~tt~~lt trilr6~ue"~ but lon~. 
HHdness, It a(lpo!au, hall Rlany telce., and the qu~.t:ion ",h,lel. '-lill 
occupy till In lhe totlowltHl ."cI:10n t. why the thort uncon ... ! Hon" I 
custodial sehtance b. compd"'a' ttv." lV' 'poP"!a'r' t '-, Ai ' , .. .. Ii til .. "' .. therUnds, 
wherec!l!f the relierse dtuaUOil ohUlnlt tn Het.t Golrm"nV and, td ,j 

le~$er de~r~e, tn Sweden_ 

FliidlYi an elllaiVds stmHar to our apprb~eh, hut dealing \.ttlh 

tile Nather:1a.h)s a*td tUt"oh ,usJU has be~i1 carri"d out bv Block, 
of "'hose arttcle we have made use. 

I 

I 
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III . .ractors which may eXDlain the differences bet"lIeen the 
Netherlands, Sweden and the Federal Republic of Germany 

The pi:t!cedinq gection shows that comparisons of !:.he use of 
tJ~s within Europe are considerably more involved than 1s 
generaily supposed. In ~he Netherland~, relatively frequent 
U9~ i~ made of it compared' to the other ~IIO countries, although 
Dutch !lentences are !Shorter, even much rore shorter in sane cases. 

But this is a lonq way trom ~xplaining the differences. We at 

any rate f@ei that it is considerably more difficult to 
expiain why fewer prison sentences, though longer ones, are 
imPosed in West Germany than in the Netherlands, than to 
exPlain why' such a mild penal climate obtains 1n the 

~"!ther iands irl comparison 'od th other coun tri es. To put 1 t 
~nother way: the more irivolved the dif£er~nces, the more 

invoived the explanation. 

Furth@r.more, the iimitations of the statistical material 

encihle !iome of the, pitfalls '"e thouqht '"e had avoided a moment 
ago to contront us once mOr~. :rt particular the hypothesis 
th~t we ar~ dealinq with ccmparable populations of offenders 

in th~ countries in question can, in view of the general 
nature of the comparison; ~o longer be accepted without 

qualification •. 

This tak~s u~ close to explaininq things on the basis of the 

sort of figu~es to which we have just objected. Nevertheless, 
we do feel it worth making an attempt. There are two reasons 

for doinq sa! firstly, despite everything, our approach is 
based on ~ more re!ined picture of the differences than 1s the 

case '"ith many other s~udies. Moreover, '"e feel that the 
explanations offered elsewhere are particularly marked by tneir 
unstructured and unsystematic approach. General social factors 
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are treated in the same bre~th as individual characteristics 
relatin9 to the sentencing courts# the lirnit*d capacity of 
the Dutch prison system is treated without any eonsider'tion 
of the fact that the Public Prosecutor in the Netherlands lii 
nqt bound to prosecute in a given olf*nc •• Is 4 more ;y~tematlc 
apprdach hot possible hera? 

In our opinion, if we take thtl difl.H·eneeS .Bready i!jt:ahi1siiEid 
as our starting point, only thre4 types ot causative factor 
need be distinguished in principle, ~h6ge are: 
1) difterences in the composition ot the populAtion of known 

~uspects ot ~~ntenced per~on~J 
2) differences in the rules whic~ fuujt ba followed in 

administering criminal justicel 
J) differences relatinq to those ~ho 4ppiy the rules. 

Before we proceed to deal with each of these citeg6r!~9 1n . 
more detal1 and, in doing so, l.tunetl QuX'sl!HlTes into j iei.H:!l1t:!ly 
hazardous gu.!s:iing-qame, thre"Q pr.llminary temarJd Should be 

made. First ot all, we would point out that it ii i~proDable 
that anyone of the tactors descrih~d can exp141o"th4 

differences. Anyone who beli.~es thAt li, in our opinion, 
unaware of th~ complexity of the penal system. In pr~ctice, the 
factors will complement, reinforce o~ c_ncel tach ot"~r. 

To start. with; there iii the pOlSsibilit.y that t:h6 .If.ects ot ~ 
given factor will manlfest themselv •• ' indirectly rather th4n 
directly. It is known, for inst.nce; tli"at the policy of the 
Department. of Public Prosecutions on decisions not to proge~ute 
not only affects the composition of the popu18t~on of 
offenders to be tried b~t may also alf~ct poiice policy on 
criminal investigation and official reporting (Van Oijk and 
Steinmetz, 1919). 
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We would also point out that the explanation process may be a 
very ien9thy one. Every factor identified raises new questions. 
tor 1n8tarice~1t 1s found that the p~pulation of known 
~uspects v8ri8., the question then arises how this comes about. 
If the in~wer is th~t the police operate a different selection 
proceduri; the nex~ que~tlon is why they do 90, etc. Finally, 
it is scarc@ly fe~sible to accord a separate exhaustive treat­
ment to every lactor in every 'country. Quite apart from the 
fact that this would exceed the iimits of an introduction, our 
knowitldq8 of !:he pl!!nal syst~ms of West Ge.rmany and Sweden is 

~oo testrictad tor th~ purpose. So let us return to the three 
'premlse~t 9iv@ri above. 

The comcoait!on o~ the PODul4t:ion of offenders. 

Let: 
the 
arid 
I:he 

tis how consider posSibl@ differences 1n the composition of 
population of known Stispect3 or sent~nced ~er30ns. nere -
let: it be said most emphatically - it is not ~ question of 
size of the population but of its composition. The size 

is ridt relevant hare ~ liirtc@ ·,.,e are 'l'7orking 'Iii th percentages of 
known ofi.nder~ who receive prison sentences; and allowance 
~a~ ilr~ady been made tor the size in the correlations. 

iioW i~ H. pos~ihle then - and this begins our series. of 
que5ti~nj - for diff~rences to arise in the composition of the 
populit!ons teferred to? The most obvious explanation is, of " 
course, that there are differencea in actual crime between the 
countri'8 concerned. If the penal Sy9t~s were operated in 
accordance ~lth a complete1y identical poli~y, the result would 
be thi t more UPswouid be imposed in one coun try than in 
an'other. Unfortunately, a crippling lack of comparative 

. ' " 1) 
materia! on thls point makes us unable to test this hypothesis. 

1) An attempt has been made to compare the findings of the 
Victim SUr'lTey (Van Dijk and Steinme.tz, 1979) 'llith that of 
Schwind (1978), but this proved to lack foundation in view 
of the different design and formulation of the questions. 
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A second explanation may lie in the tact that the selection 

that the police make out of the total number of crimes actually 

conunitted is different in the Netherlands from that made in 

West Ger.many or Sweden. This could mean that our basts for 

comparison - the number ot suspected perpetrators of ~r1me 
known to the police may not be correct with regard to the 

various countries, e.g. because the average gravity of the 

crimes that known suspects have committed may be greater in 

the Netherlands than in West Germany. It the latter hypothesis 

1s true, 1 t will be realis tic to expect that the cases 'llhich 

eventually come belore the courts in the Netherlands will more 

often lead to unconditional custodial sentences than in West 

Germany. 

An answer to this question may be obtained by investigating the 

way in which the selection take place. There are then t'IIO 

possibilities. Fir3tly, the police may - for a variety o~ 

reasons - operate different criminal investigation procedures 

in the countries concerned and, in so doi~g, 'net I a differ~nt 

batch of offences. A second possihility is that the conduct of 

tha public 1n reporting crime 1n West Germany and Sweden qiffet:s 

from that in the Netherlands. 

Once an offence comes to the knowledge of the police, a new 

selection then takes place through the attention the police 

gtve to clearing up the offence. As far as the criminal 

investigation work of the police is concerned, there does 

appear to be prima facie evidence for assuming that the s1 I:UiH 1011 

1n the Netherland~ ~nd West Germany may give rise to differences 

1n the composition of the population. For exam(:llle, the numerical 

strength of the police force per 100,000 inhabitants In West 

Germany ls over 50' greater than lJ1" the Netherlands. 1) 

1) In 1972, the executive strength of the Dutch police was 148 

men fer 100,000 inhabitants and in West Germany 231 pee lOU,OOO 

inhabitant.s (Perr1ck, 1973). 
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As ! re9tii~, the German police can devote more attention to 

inve9t!9at!h9 less seriouS crimes - which would 90 univesti9ated 
in th~ N~therlands beeaus@ of lack of manpower - and the 

COMpo8it~oh of the crim~ b~ae in West Germany may thus be less 

i~ri6uS, on 3versge, than in the Netherlands. 

t~ is pos§ible to make out ~ similar case with re9ard to the 

wiii!n9n@ss of the publio to report incidents. Greater police 

m~rtpciwer means, in theory; th.t more attention oan be paid to 

ori~j reported by the public: ~omethinq that may f~ll between 

!tociis in tne Netherlands may' be oarefully reoorded in Germany. 

If wi l:ben !!isUlnti! !:.hat thttra is no 9reaf: difference bet-.... een the 

deteofion ~af:as for serious and less serious crime, the 

d±fferanc@ iri compo~ion of the crime base can be attributed to 
th@ compos±~ion of th~ popUlation of know~ 3uspects. 1) In this ~ay, 
the lower iilcarcera.tion rat@! in West Germany '"ould be 9xplained, 

it leait in part; by ~ larger number of prosecutions for less 

geriou~ offence~. 

The use of ~e ~erm tkhowri 9uspeots' also 9ives 

as tar as Sw~dert is concerned. This is b@cause 

rise to problems 

there the term 

ciov~rs a much more r~§tricted oate90ry of offender than in the 
Nel:hei'iirlds or WeSt~rmany. In Sweden, the Dep4rtment of Public 

Prosecutions d~termihes when there is ~ known suspect. 2) 

-------
1) The 1918 detection r.~e in the Netherlands was 32': in West 

Germany the fi9ure hovered around 46' from 1970 to 1977 

(BruSten, 1979). 

2) For the deflniti6n of the term 'known suspect', 

Statistics, Crimes 1978, Sl:atistika Meddelanden, 

a.1, Sveri99s Officiella Statistik, page 11. 

see: 
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In view of that department's function, it may be ass,jrned t:hi!1: 

the way in which this is d~termined trom case to case will b4 
a more careful process than where the polio.!! maktt suet} declsions_ 

.For instcimce, an offence which U noJ: followed by any attemp~ 
whatever to arrest the suspect, let 419n. plOi~cute him~ wiil oo~ 
involve the use of the tl!rm 'known !iufjpect', a19 regular 1y happf\!ns 

in the Netherlands. In other wotdSa the cateqo~ iknown suspects' 

probably includes a qreat~r number.ot .eirious ottent:1er~ in the 
case of Sweden than in the cbl! of the Netherlands. It. i!i ~ht!reiore 
all the more remarkable that lew custodiAl s~ntence9 are lffiposed 

1n Sweden, compared to the NetherlandS. 

In the case of West Germany, t:h~n, '''~ ar~ confronted 'dth ! 
relatively 3peculative ~xplanation of dtffsrancej in pollcYI And 
in the case of 3weden with a difference in th' definition of 
termS, both of '..,hlch make compariso~ impossible. rinder theg,j 

circumstances, the 'liay out ,.,ould appear to llctto .!dotH: other, lesg 
problematic, terminology. In thi' connection, the label '9"!nb!nced 

persons' almost begs to b~ used. 

In the case of West Germany, however, such & comparisort l~ad9 
nowhere, since the populations of .entencad persons canno~ be 
compared because the prinCiple which operates in that country 
means thAt all punishable oifences reterred to the Deparbm~nt of 
Public Prosecutions must be br~u9ht to court. Accordingly, 
prosecution also takes place in iess s.rlo~ cases ·.,hich in the 
Netherlands would be set aside in 'ccord~nc~ wt~l the principle 
thaI: allows the Department of Publio Prosecutions to wai11-! 
prosecution on policy qrounds. EVen though the principle hag been 
applied less s tric~ly in· recant years, 1 I: is s Hll probable tha t 
the averaqe case brought before the courts In West Germany ls 
less serious than 1n the Netherlands; and accordingly this l;!be L 

cannot serve as a basis for comparison. Unlike West Germany, 

.. ~ , 
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~le situation 1n Sweden ~ be compared with that in the 
Me ther hnds. Thi~ 1s because Sweden observes the same principle 
6n prosecution and tluar. ,1. little reason to suppose that the 
.~lectio~ oi o~tend~r. td be sentenced wll1 differ much' from that 
1n the Netherlands. It: 'has been shown tl}at, taking the whole 
poplJiatioQ of p~rsons ••• Uenced, unconditional custodial sentences 
are tmposed in ~3' of cas~s in the Netherlands and In 19\ of cases 
1n Sweden. 1) 

To suni up; ~ithouqh there are indications that the populations of 
suspects or per$on. i.ntenced differ ln the three. countries 
looked at, these differdnc~s alone cannot account for the difference 
i!9l:abUshed berReen the U.therlands on the one hand and Was t Germany 
~nd Swiden in the 6th~r is reqards the number and length of 
Ilrlconcli tiona1 cus todial s.ntences. Perhaps, t!lI!n, ~ur second group 
6t factors - !:he rules governinq the ~e',erlty of gentences - -.,ill 
prove more helpful. 

Differences in the rule •• 
oUr !8cond main cateqory relates to the rules of criminal law and 
cr!mtnal procedUre 1n the diiferent countries. 2) 

i) The ilightly longer duration of sentences 1n Sweden cannot exp1air. 
th~ great differ.n~e 1n the average daily population rates betwe~ 
the Netherlands and Sweden (22 as against S2~. The explanation 
must be sought 1n t.he ~ery high input of the Swedish penal system: 
in Sweden there are lOme 3,000 known suspects per 100,000 of the 
population, 1n the Netherlands the figure 1s 1,300. 

2). In the ccise of Weat Germany, 'we received several valuable 
suggestions from Professor D. Schaffmeister (Protes90r ot Crimina] 
Law at the State University, Leiden). 

':;','Ltt"4lii4~j~liljiliP.g~.tfli;!~ .. Ii!i:%iII.!l~~~~~~\~;!i'.~~~"~"";M~"'~",iliiiiM.~~~~~JiIii.tl!!i!¥;m!!siil8l!\'I' 
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Beginninq with the prescrioed p~n~lt±e9 it may be ~aid that 
there is a large measure of ~ariation 1n the Netherlands. 
For 'e~~ry crime - e~ert the most: serious - both the Public 
Prosecutor and the courts cart choose a pena~ lying be~~een 
the general minimum (I day) and the par.ticul~r maximWm pen~lty' 
attaching to each parti~ul!r typ~ ~l off@nce. Th~ si~uati6ri in 
the oth@r two cowltries is quit8 different.. in sweden, & prison 
sentence can only be imposed for 4 minimum o~ i month while 

in West Gemany, the imposition ot. • ctt~todii1 t@ntence short~r 
th~n 6 months U extremely rare. the aim Has be-ak to reduce 
the use of short cuStod!41 j~rttence~ and to lncri~se the uS~ 
ot fines. Moreo~er, gpectt!e minimum serit8nc@~ for particuiar 
crimes apply in both thes~ oountii~i. in We~t Germany, for 
example, ~ pri~on 3eritenc@ tot manslaughter muSt b@at i~ast 
~ y@ar3. Moreover, it. has an ab!lolcitei:1,ill.il~y for mur:ie.tt any 
per30n found quilty ot murder must ~~ sentenced to iife 
imprisonment. ObviouSly, in this ~lpe 6f 9t:ipulation ~e ha~e 
a very important factor which helps ~Xpla1rt botfi th~ low~r ra~e 
of pris~n sen~ence9 mdted out and their ionger duration. The 
reason is as follows: sinci any unconditional prison sentarlc~ 
imposed by a court must ilways be tor a certairl minimum period, 
there arises i certairi rasarve irt th. usa cif this 94nct16n. 
This leads to a drop in ~e percehtaqe 6l case~ where 
unconditional prison sentences .ire impos~d. On th~ dther hand., 
if 48 a result ~his penalty i~ only applied in ~or~ serious 
cases, it also becomes highly eflectiye arid; 'particui~riy in the 
case of West Germany, meAns lairly long ~ent~nces. AS far as 
Sweden is concerned, we b.ll~ve tha~ this difference tn the 
material pent1law can best account tor the difference in penai 
.policy compared to the Neth@rland~.I) ------------
1). 

A proposa~ is now being di~cus~ed in Sweden to reduce the 
minimum length. <?f a. priSon sentence' from 1 month to 1 week. Th­
could had tc? a drop 1n. the av~rage leng, th of prison sentences­
~ut at the same t:i.me th@ courts may be less reluctznt to impos& 
~hort cust?dial sentences. If this de~elopment goes through, r~ 
ifferences be~Aeen Sweden and the Netherlands In the average ~ 

daily population rate for penal establishments per 100 000 
inhabitants will decline. ' 

/ 
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Moreover, in the case of West Germany, the rules relating to 
criminal procedure also affect the difference with the Wether lands . 

fir~tl~~ the ~referment of chargesl 1n West Germany, the ~ummons 
contains 'a lengthy and d~tal1ed description of the nature ot the 
of fence. Tn.'" i:14 followed by specification of the sectiol'~ or 
sections ot the law which related to the case. Unlike the a1 tuation 
in the He ther lands, howe~er, the courts are not bound by any such 

descr1~t.ion. of the offence I they may interpret the facts differently 
from the Public Prosecutor. II: mav be, for example I that they 
con~1.der additional, or lIlore serious, offences to be involved than 
the Public Prosecutor (and accordingly sentence the suspect for 
them). A guilty verdict for se'leral different types of offence 
lIIay have a markedly cumulative eft~ct on the s8'/erity of the 
sentence received. 

Another imE:0rtant chara.cteristic of t.'1e "lIa,/ court. 9roceedings are 
conducted in the Feder:,.l aepubUc of Gar:nany is that t.'1ey are ~ 

cepe t.i tion of the preliminary hearing by t.~e ?ol1cs and the 
pepartuJenl: of Public Prosecutions. All tha case documents used 
1n the preliminary hearing are caad out and discussed. Witnesses 
are called who repeat the statements they have already made. As a 
res~lt, the entire proceedings take up a great deal of time. The 
presence of the witnesses and the inclusion of their statements in 
particular may cause emotions to run high. Since a court hearing' 
is a less remote and less arid affair than 1n the Netherlands I !;:his. 
can affect the severity of the sentence, particularly 1n cases 
where the gravity of the charge makes a custodial sentence 
inevitable. t-toreover, a great deal of attention is (laid to the 
crime and 11 ttle time 1s left tor the offender' s personal 

circums tances I S 19nJ. fican ely fewer probation I after-care and 
p~ychiatric background reports are produced than in the Netherlands. 

\ 
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Finally, th~ rules governing ~@ use ot remand in cu§tody ar@ 
more flexible in West Ge.rm~nyt th~ offl!!nd~s for which remand in 
custodY ~s avail4ble are not limited, nor are limits set to the 
letlgth ot this measure. 

In our view, the nature of court proce~diri9s irl w~i~ Girm~hy 
constitutes a factor which 90@j to~ w~y ~owar~ expiAlning 
why custodial sentences the~ !ri !o iOh9 by Dufch jt~dafds. t~ 
should b~ not@din passing thaf this 9r~&tiy alfeet~ the ievei 
of the average daily population ih West aermany. 

Moreover, thE!r~ are dther rules '",hich inliuerice the .i1i~.t<igt! dally 
population rate. Firstly, ~e prlaori@r in wist Germany has ies~ 

opportuni ty to apply fot dle4s@ on liceilc~ than in t:be 
Netherlands; where it ij hardly niver r~luS~d ahd th@retor~ H~g 

a symbolic function: in We~t ~~y the rui~~ ~r~ !ppti~d ~or9 
stringently and release on iicenc9 is la~8 ti~quentl1 9rant~d. 
Somethint; similar happ!ns 'Ii! t:h juspendl!!d S~nf!~nCl!~ i -..iliidi in tne 
Netherlands ~re- ~eldom implemanted where th~ condlti6n~ ~r~ 
violated, whereas in comparabl8 d~d'8 iri w~j~ de~~ny the dourti ar~ 
obliged to implement the ~enterlce •• 

Thirdly, remission Of~entincrd ~rarif~d iess trequ~ntly irid At ! 
later stage than in the Nethiriaridt (N.S. lri tbj Netheri!nd~ p~rsons 

who have already served S years oi th~ir t8htence &rid ara not yet 
eligible for rele~e on licenc8 are qan+t'lly 9r8nt~d remission) . 
Fin~lly; there is th. important corijideration th~t: ~hlire hasbeerl 
4 desire ~o reduc~ the numb~r ot short custodial !entence~ ( of 
lesj th~ 6 months) by substituting s~l firies ih appropriat~ 
case!!. Howeve%', many peopl~ (particularly the unemployed) find 
such fines so large tha~' th~Y sr8 forced to gerve th~ alternative 
custodial sentence. AS a r~sult; the reduction in the number of 
short custodial sentence~ has b@8n iower than wa~ envisaged_ 

I ',c 
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Tlu! ieilteilcinq courts 

'rhe third mun group of possible ~xpsnat1ons consists of the 
diitet'nC!,,; relating to the persons who have t.o apply t.he rules. 
w4 ~onc~tv. of this group in broad terms t.o cover not just the way 
~19 offici'l. theme.lv.' di.C!ha~ge their duties, but also the 
l,iflueiicfiii hliat th" invii:onment: - iociet.y - exarts on t.hem. This 
9roup has ~4rticular 'pplication to the differences be~",een the 
tletherl.ti1di and witt Germany • We are unaw-are of any factors 'llhich 
are characteristic of Sweden 1n this connection. 

In We~t, Ga~many, th. adm1ni.tration of j~tiC!a is in the hands 
of J..iym~n as well as jal.iried judges. In the criminal courts '",here 
casei are n~Ard &e first and tecond instance, one or more 
iay-a9sessors iit with one- or more salariad judges; 1n t~e 

Grosse Straf!<aninier (first lrist¥1ce) t:-ilO laymen sit 'ilit.'1 three 
~a.icliitid judge., and in the scf~wurger1cht (Hrst instance: mainly 
for erlme~ !gaihst th~ per30n) thdre ara t:-"o laymen on ~~e bench. 
There Are lncHcattonti that the Uy-asseSsor.'3 do not have at g::eat 
deal of intiuence on the question of guilt (generally a pure1v 
iegai matter), but that they do 1nfluence the severity of the 
sentence~. The laymen appear to display a slightly more flexible 
a.ttitud~ (Roos, 1918); particularly where more_ serious offences 
are concerned. The 1nciusion of detailed witness statements makes 
court procEuiding9 1n West Germany a more emotional affair than in 
the Netherl.nds. Thft very reas<?n that laymen do not have a tz-ame'NolCk 
at legal interpret.ation at their command-And consequently judge 
mOre by the emotional rather thall the factual aspects of the case 
(Bauer, 1978)~ay well encour~ge stiffer sentencing-

The views which the 'officials concerne~ w1th the administration of 
jus Her! hold as to' the usefulness of CW! todia! sentences are also 
rt!1e'/ant. We have a strong feel,ing that the judiCiary 111. the 
Netherlands is convinced that prison sentences do not benefit the 

\ 

-~~----~--~--~~@--~~'~"------------------------------------~------~--~~ -~'"~, n" 



cj , 

/ 

i , 
'I 

,i 
: 

,I 

i 
.l , 

t ... 

23 -

accused: ~le fact th~t such sentences are nevertheles~ impo~ed 
has to do, on the one hand, with the fact that gcicie ty and the 
suspect must be clearly !lhown th~t he tia!t overst:E!pped t:fte mark 
and that" the suspect muSt: be made fully conscious of the fad:; 

on the other hand, it: has to do wi t:h ~ fact that alt:srn.!it:i v.!s 
to custodial sentences are iackinq. AS ~~ see i~, fines - and 
certainly stiff finesZ~re rarely t9g~rded in the Neth~rlaridg a9 
a 900d ~ltern~tive. Dutch courts fe~l that many suspects will 
II imply be unabie to Hnd the money to mel! t the fine; it is ~H 0 

doubtful wbether !lUS~cts ~ill !crape th' necE!ssAry inOney togE!f:1U!r 
by proper me~ls; lastly, !lome !uSpedt~ will not regard a fine !~ 
a punishmen t. 1) 

under these circumst~ce~, short cUStodial ~en~ric~g ~r~ ~~e 

pr~ferred means of making it cl~ar to 3uspect~ that ~'~ir conduct 
is not .accE!ptable. The fact thi't / gi!.tter;tlly sipeiiking., gnor~ 

sentences are 9'i',en 'At'ill hav~ to do '/lith the bel.f:ef that t.h,~ 

longer ~~e sentence, the smaller the ~r!sonet'g chinges of 
rehabilita.tion. (On the alternatives arid the usefulness of short 
custodial sentencesl see the commentj on an article by R~ijder 
included in the present publication). In our view; pri~on !~ntences 
are imposed prlmaril~ tor purely punitiv~ reason~ in We~t Germany, 
though it is Widely ~rgued that they can al~o b~ used for 
rehabilitation purposes. This may perhaps b~ eVidenced. by the fact 
that the number of short custodial ~enteriCE!S {i.e. of les9 than 
G months} has decliried ~harply in favour of tlne~ owirig to the 

. belief thai: custodial sentences niuSt bi "of longer duration in 
order to achieve any rehabilltation effect. 

1) 
Perhaps all this has to do with the fact that the Netherlands, 
unllk@ ''''est G@rrriany and Sweden, does flot operate .i. 'd.Hly fine 
syst@m', under'which courts have an explicit duty to take into 
consideration the financi~l pOSition of suspects; and, for that 
reason, will be more iriclined to impose stiff fines. 
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flnal'v, the e(teat~ 01 th .. envlt'onment on tbose en<Ja,}e,J 10 the 

atl",lniJltratio" 01. Justice. He have the Lmpression that In the 

Uethea:lantb, on the one halld, the opportunltles the pubUc has to 

J"tlueoc~ the adm~nhtE'.t:ion Qt JustJclS are very Umltltd, witness 

lhe Itb;~!II,ce of lay es,.s80rs from ~1' b~nche!l, and that. on the 

ot;he,r hand, pl'esQure frot" 80clety for:: stift .. r sentences Is 1.,.9" 

,IIar:ke.J tllal~ In West Gtl~any. The fact that pub Ue pt'Q99Ure can 

laud to • dem~nd tor ,tlft.r .entences 1, evident from Ule rB.ult. 

at an .nve8tlg~tlon ca~rled out .everal years ~qo Into tlle 

p'Hceptlon ot the gravi.ty ot various crimes (iJulkhulgen and 

Van Oijk, '915,. 111tt lnvest1g<1tion revealed that llepart,ment of 

p,~lla Ptoseaution~ p_~sollnel on aver::a'}~ rated the various crimes 

1 point:; loW"r, on a Icat, frora .. to 10, thaq the public and 

t p"lnt iower; than the p<)lica; (traverthele!ll9, ther9 '"as "pproxi:nate 

ci.jrQeltlltut bet...,eeu the 3 '}roups a!J to the .leah ot ':fr3vU:y '3i ':.h" 

eri IIIas " • 

'I'ha obvious conclu~lon trora this L!I that the penalties "4hlch the 

CI),ld:s are prepared to lml10SG wIll be IRlhte r t:Jlan those '",h lch the 

plllll.lc el'vlla91!~. Ii, theraten", .is In oth"~ countries, the 

p"bllc '"ere to 4ixert direct Intiuenca on the administration of 

tustlc~ - we hav~ alro'dy r~teir~d to th~ pre~ence of lay assessors 

tn \-last German arlanlnal courts - thIs cl>uld easIly lea~ to pressure 

fur 'tltte~ jantences. 

1\9 abaaJy ,bUild, W4 le.i it is sHli an opt!U '1ue9t10n whet.,er 

lhatch soc1lti:y woul.d w1sh to have more Influence 011 the 

J,j",i oh tratlon of Ju~ t1(:e. COlhpan~d to tl.e U;II ted states I for example 

t:li .. deulafld tOl- t."\ighllt' actIon by the court!! Ln '''est Germany Is, 

\Ie f.hll, undoubbadly greater than in the N~therl.!Hllls" We would not 

'.JO ~hJ tar ..,s to rna lutaln - as many fore 1911 wl'lta rs do - tha t 

lhe Dutch at'e traditionally 2i tolerant: people (Block, un, 
."AIII90n, 1919'" But the pre9s, which ~·,en tlcconHn'} to the members 

11 
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ot the judiciary, is a itructl1red stream of communication 
nevertheless pays a differ$nt sort of Attdntion to crime in ~h~ 

tletherlands than 18 thd case in West Germany. We shall eixplain. 
If we assume that every country getf the press 1t deserve~; 1t: 

, , , 

is likely"that tbe feelings of ~e puhiie a. to wha~ i. desirable 
In the fleld of sentencing by the court_ will rind ~xpri.ston 
in thG press as a whole. The Neth.ilarid. differs lrom west 
Ger~ny in not having 4 'reat, right-wing pres.. Co~pared ~ci 
the 'sildzeltung', for examp16, the '1el.graat' is , f:4me affair. 
Furthermore, unlike Sweden and 'fest Germany, the Het.herUnd$ hiis 
~ fairly well deveioped left-wing pr~~s. To thi best at our 

'knowledge, West Germany ha~ rio 4ai1y newspapei th~t co:i:re.pohJ~ 
to the 'Volkskrant', and 'Elsevier' (c~ntre) La matched DY ! 
great many lett-of-~entra weeklies. the tift-wing press pays ~ 
relatively large ~ount ot critical 'tt~ritiori to what 90es on 
1n court and judicial circles 1n • wAy which may dndoubtediy 

I 

help to keep sentences short. On talevision ~e iei, compared to 
West Germany, the same (or is it a diilerent?) pictur'. Ther~ 
the programme I Aktenz~ichen XY Ungela,t:' (Cas. No. KY. Unsot'Ted) 
is still running and enjoy~ 4 wtdi audidnca, whereas 4 .i~ilar 
pr09ramms was ~ flop in the Netherland;. Thi~~ dltt~rences may 
well mean that the picture which thl Wist de~an p~iic riceive~ 
of crime trom the media is furth.f lro~ reality thAn in th~ 
Netherlands. In the case of t:hosi o!t.ne"s whicii dd not aired: 
the picture - by far the majority • thd judiciary has , itee hand 
and experiences no pressure from belowt on the oi:h~r h.ind, th~ 
pressure is there in the casi of the offanc •• ~hill: do shape'the 
picture of crimej it is also brought to bear through the pages of 
the popular press and so limit. ttl. toom tor manoeuvri. In 
those cases where a pri.on .entence 1. 1ndieatedi"Such pi.ssur~ 
gives rise to iong ~ even very long - sentences. 

We hav~ come ~o the end ot our relatively specul~t!ve explanation 
of the differences tha~ exist between the Federal Republic of 

Germany, Sweden and the ~fet:herland!l JO far as policy regarding 

-, , 

, , ", -'. ~.;'" or' 
- 'to, " 
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the use and duration of unconditional custodial sentences 1s 
concerned. We are aware that the nluNDer of possible explanations 

1s laJ."ger than we have been able to deal with here. It has 
not been possible to treat all the possible influences ~n the 
difference'$ 1n question. Wh.-t we do bope to have made clear 1s 
that it is no s1Jnple matt.r to compare different countries, far 
less so to account for the differences. The question arises: 
Where is ali thls lead1nq1 We should like to deal briefly with 

this question in the last part of our article. 

\ 
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IV. Summary and Discussion 

Th@re was onc~ a touri~t who decided to v19it Moscow. He 
dJ.dn'i!' like warJtt climates and had therefore decided~o go 
during t:he winter o. The aV4!rage daily_temperature in Moscow, 
measured over the whole y~~r, wa~ ndt much diifer~ht trom 
t:hat of AMsterdam and he had found he couid qult~ happily 
stand t:h~ winter there. Bis holiday proved! 9reat disappointment, 
however, aince our friend had just as great ~ dijiike of r~al 
cold and, in January, when he vlsit@d the city, the temper~ture 
in Moscow never rose above -5' o. 

The comparison is, we teel, obvious. Just a~ th~ m@tereoioqic~i 

climate 1n one city cannot be comp~red with t:hat of iriother 
c~ty on the basis of one qeneral average; ~d tod arty comparison 
of the penal climate 1n diff~rant countries m~de on the oAsis 
of gen~ral figures 1s w~yotf b@Am~ Jus~ as; in ~h~ das~ of the 
''''I!ather, ~omt! information is At i~~st required as ~o how' ':h~ 
average I:emp~rature o1;,~r .t year 'Aa'" arrived .it, and as to 
precipitation and'wind, so too more refin~d d~te ar~ aec~gs~ry 

1n or.der 1:0 evaluate the pert&l climate. At th~ very l~agt; i:her~ 
is a need for some information orl the cri~e rat~ And lt~ na~ur~, 
on the selection processej within ~he penal system, ~rid on the 

') number' and length of pri~on serttertc~j. 

If all th~t our tourist deserves i~ a compasgion~t~ qlanc~ for 
hi~ fallur.e ~o gl@4n t:.hl! nl!cess.hy inlormaH.oh; t:nE; re~earcher 
into thl! penal climate who bases his work on dat~ that are 1:00 

qener~l does deserve som~ sympathy. Firstly, beca~e in the 
,case of theory, it: t~ much mot. difficult than in the case of 
the weather to establish when precisely we are faced with a 
mild climate. Quite apart from the fact that the amount of 
UPS imPosed is by no means tha only possible yardstick, sllch :i 

yardstick raises problemS of it9 own. After all, which climate I 
1:s I 

I 
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lIlildeq Oll~ 1n which UP~ 11 ~el: .. ~iy.l¥ rarely impo~e4, but 
wh,n lmpoa~4, 1, Qf long duratiQIl, or on. III ~bIcb fairly frequent 

us~ i. ma.a~ o~ the .,anction ,. but 41waV' u81nc;J short OJ;' ~ven 

e.tceme·l~ .bor~ ,.nt.nc •• l 

The f.qt that thi! t. not • ~ur,~v th,oretical problem can be 
seen from tht fact that, ot the countrle~ on w4ich this ~rticl. 

') . ~ - .. ....... .... , . ~ 

has conc~nt~ate4, W.,t G.~.any ~nd Sweden fall lntQ the former 

cat.goq, and til. ~~tb.rlt~n~ In~o the. latter. In pl"actIce, too~ 

the ce~aarcb8r encountefs con~td~rably more difficulties than . ~ ... ." .' '. ... ' , 

04r tou"t~t. Wher .. a, th, l.tt,r CaQ ~imply telephone the 
~utomo~~18 Aa,oc1ation or consult a guidebook to obtain the 
!n~Qrmation h~ r.q~ira~, th~ researcher has to make d9 ~ith 
inad~q~at8 ~tati'tica'" data whose cC;lIi1parJobillty, iIIoreov~r, 

l~ave~ much, to b~ ~.Ired. In 
"tlhen dealJ,llg iii th th_ concept 

1~ police statistics, wh~r.~ 

the ~8theclands, for instance, 
'~nown ~USP8ctS' the starting-90int 
1n Swed~n it 1~ the data available 

from chit Oepart.'1lent of £I1mltc ".rosecutions. A9ai!l, in 
W~st Garmany, c,rtain offences are bracketed to form a ~ln~le 
~tatistical category in a ,lightly different way ir.om thac used 

1n th~ Netherlands, whll, at the sa~ time - and here lias the 
rapt of the ~rob18m - the 18gal definitions of the various 
offences differ from ooe country to anoth~r. , . 

1'hi:.p lack of reliable stati.tical data, togetnec with the 

~leoretical problems, lead~ one to seek refug~ once more 1n what . , . .#. 

111 our opinion ar, too ~eneral figures. 'The, researcher may be 
having a f0l,1gh tilue, but that dOes not excu,se him frqm doing 
the best he can undal" the cIrcumstances. He mus,t at leas t be 
aware ot the fact,- we wish to emphasize this - that compacisons 
which take no a<::count of the c:rime rate and the nature of the 

offences cOlPmitted nor of th~ frequency and l~ngth of prison 
~antences ace 'luite wrong. As we have seen, there has too 
often b~en a tailure to meet these requirements. 

II • 
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one of the resuit9 has been thit th@ explan~t!on~ offered ~o 
account for the ~sst.uned differences arf! bel'rely cidequab! arid; 
more particularly, do iittle to clarify the intricacy of the 
pen~l ~~stem. Nevertheless, the explanation must li~ ultimately 
il\ the inter·action 'Of the variou8 components of that' aySb!!n1. 
It will never be 8. compV!te expt'ari~tion. the reason for this 
is that the fin~l explanation wiil depend. dn complete urider­
standinq of the factors involved and the way in which ~h~y 
affect each other (Vlek and Michon, 1980). 

We are atill far from elchieviiiq stich ! qoil and it U doubtfdi 
whether ·"e shall ever' acfiieve if:. Nev@rtbeies9; it U r,.jorthwt"iile 
to keep on tryinq. Not becau.~ we, as natives of Amaterdam, 
should be so int~rested 1n exPlaining th~ diif9ierice~ bet~~~rl 
our climate ~nd that of Moscow. fhat is primarily fheir iff~lr. 
The r~al r~ason is thai further iedeArch may lhCreaS~ our 
Undergtand1nq of the ~dr~inq8 of our owrt penal ~y~tam. ih~ 

prime importance of that '#lduld. li~ in bringing the ',forkings 
of the 11~r!ous sUbsY9tem!i more ltH:d Hue ~ II: ftequ~ntly nap~ens 

that - ~ll in good faith - one part of ~he system undoe~ th~ ~ork 

of another, or onl! authori ty p.et-ji.ies i policy' .i t: ',ari!nc~ ' .. d th 
that of another. It would be irttei~~tinq; for ~xampl~, ~o 

examine mor~ ciosely the sort of r~latiorishlp that exists 
between the prosecution policy of the Department of Pubilc 
Prosecutions 5nd i possible official-reporting threehoid operated 
by the police. More information·is liso required in order to 
gain a full picture of the ~ffect which. measures 'in orie 
p~rticular f!eid or within on@! particui"r sub-system hav~. on 
th~ system as a whol~. For ~xample, @hlarqement df the prison 
eap~eity could indirectly affect ~he penaltias ~oilcy of the 
Departmen~ of Public Prosecutions and, is a r~sult, ~eritenclng 
by th~ courts. Enlargement of the poiice apparatus could 
iffect the composition of the poptiiation of offenderg ~nd 
accordinqly miqht al~o affect prosecution and penalties poliCies, 
etc. etc. If we are to maintain our climate, account must be 

I':C"I 'I ,"II 
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t~ken of this sort of chain reaction. Finally, further re~earch 
into the workinq of the penal system may serve to stress 
further the need for bett.r st~tlstical data. After all, how 
1s it p~~slble to qain .ny understandinq of how a sys~em works 
if' there ts a ~rippli~q lack of quite basic data on the ~ubject 
and little, if anythinq, is known of the dUration of processes 
w~thin the system. In short, this is good ~eason for contintlinq 
rese4rch in thi. field. At present, the penal system is Ittill 

.largely a closed boo~. The elements for imp~oved understandinq 
of it will hav~ tQ be put ~ogether piece by piece. We should 
then be in a position to tell Muscovites what the weather in 
AmSterdam is really like. Perhaps this will mean that ',tIe will 
prefer to stay at home. 
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