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The Honorable Edward M. Kehnedy

United Staites Senate

Dear Senator Kennedy:

»*

Your letter dated December 8, 1977, requested us to
develop empirical data on the impact of the exclusionary
rule on criminal prosecutions. (Fze agp. IV.) 1In general,
this rule prohibits introduction of evidence seized in
violation of the fourth amendment. (See 3pp. I.) To
accomplish this request, we>analyzed 2,804 defendant cases
handled from July 1 through August 31, 1978, in 38 U.S.
aLtorneys' offices. OCur methodology is discussed in
appendix III. .

The results of our stpay are summarized below and
discussed in detail iq,agpgn@ix I.

--Sixteen -percent of the defendants whose cases
were accepted for presecution filed some
type of suppression motion. . : Ce

--Eleven percent of the defendznts whose cases were
accepted for prosecution fxled ftourth amendment
suppression motions.

—-Thitty—thfee percent of the defendants who went

to trial

motions;
on their
maJorLty

filed fourth amendment suppression
most defendants had formal hearings
motions; however, the overwhelming
of these motxons were denled

--Four-tenths of 1 percent of the declxned
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with the total resources used in the criminal justice system.
Fourth amendment motions, when granted in total or in part,
did appear to reduce the likelihood of the defendant being
convicted. , : -

As arranged with your office, unless you publicly
announce the contents earlier, we plan no further
distribution of this report until 15 days from Lhe date’
of the report. At that time we will send copies to
interested parties and make copies available to others.

" We trust the information provided will be useful to
your continuing evaluation of the exclusionary rule.

Sincerely yours,

Comptroller General"
of the Unitaed States

R R PRLERSPOTS AR PR SR S,
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THE FOURTH AMENDMENT AND

' THE EXCLUSIONARY RULE UF EVIDENCE .

« The fourth amendment to the Constitution of the United
States protects ‘the right of the people to be secure :
against arbitrary governmental interference with certain
aspects of their privacy. . The fourth amendment provides:

. "The vight of the people to be secure in their
. persons, houses, papers, and effects, against
- unreasonable searches and seizures, shall not
" be violated, and no warrants shall issue, but
upon probable cause, supported by Oath or
affirmation, and particularly describing the
‘place to be searched, and the person or things
to he seized."”

~he fourth amendment protects agyainst arbitrary
governimental interference with grivacy by prohibiting
unreasonable searches and seizures and by requiring that
warrants be based upon probable cause. The amendment does
not specifically prohibit warrantless searches, but, with
the exceptions outlined below, searches that are conducted
without warrants generally are presumed to be illegal.

Warrantless searches have been upheld and -
characterized as reasonable in some narrowly defined cir-

during a valid arrest and limited to the area where the
arrestee might reach for a weapon or destroy evidence
is/lawful. A warrantless search is also vaiid if the
subject knowingly and voluntarily consents to it. Another
exception applies when a police officer reasonably con-
cluuxng that a suspect may be armed and danqerous, conducts
a stoo and ersk" body search.' . e . .
“-'.’-- et TR -.P--—.u'.'f--»~.~.. R S LR S ey o
.Qther excpwtlons appL/ when evidence is in'an officer's
plaln view or if he comes upon the evidence lawfully in
hot *pursuit of a suspect. Warrantless searches or seizures
in .these situations, referred to as searches or seizures
under "exigent circumstances," are considered lawful because

cums'tances. For example, a warrantless search conducted — -

e
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the delay necessary to obtain warrants might result in
bodily harm to the officers or to others and in the immedi-
te removal or destruction of evidence

~ Finally, the Supreme Court on occasion has upheld
arsantless searches if the Conyress specifically authorized
the searches to carry out constitutionally valid regulatory
chemes. . But mere passage of such an authorization cannot
suspend the protection of the fourth amendment. Whether
onducted with or without a warrant, any governmental
search must be constitutionally reasvunable and, in making
that determination, courts balance the need for the search
against the invasion of privacy the search would entail.

The fourth amendment does not explicitly say what
the consequences of a violation of the guarantee should
be. In 1914, however, the Supreme Court decided the case
of Weeks v. United States, 232 U.S. 383, and barred the
use in Federal prosecutions of evidence obtained in vio-
lation of the fourth amendment. 1/ This prohibition, which
is known as the exclusionary rule of evidence, was later
expanded to not only bar the use cof illegally seized evid-
ence in court but to prohibit its use for any purpos
(Silverthorne Lumber Co. v. United States, .257 U.S. 385
(1920)). Thus, if illegally seized evidence gave the
Government knowledge or leads about the location, content,
and types of additional evidence, the latter may be subject
to the exclusionary rule as well. (Evidence in this cate-
gory is called "fruit of the p01sonous tree ")

There are several predomxnant Justxflcatlons for the
exclusionary rule. The first is based on the empirical
proposition that the rule deters the police from violating
the fourth amendment, lest they run the peril of losing
cases when they obtain evidence illegally. The .emaining
and, probaol; more xnportant gustlfxcatxons rest on .a series

P s -

i e
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17%5@2“77'0hlo, 567707s. 643 (1961); applied the exclusion= -~ - - - BT
aEy rule to the States as a matter of Federal constitu-
tional law.
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f principles: (1) when the police obtain evidence in
iolation of the Constitution, the courts must exclude
t to avoid the taint of a partnership between official
awlessness and the judiciary, (2) illegally seized evidence
ust be excluded to assure the people that the Government
annot profit from its lawless acts, and (3) if illedally
ized evidence could be used to secure convictions, the
vernment's role as lawbreaker woulo breed general contempt
r the law. 1/

"Critics of the exclusionary rule gquestion this
ationale. They point to the lack of empirical data showing
hat police will not obtain evidence illegally if such evi-
ence would not be admissible during a trial. . They explain
hat certain applications of the exclusionary rule exclude
vidence seized under circumstances when the police acted
n goed faith and without kncwledae that the seizure would
ater be found illegal. Still others guestion the societal
ost of the rule and note that illeqally seized evidence is
ften the most probative and reliable information bearing
n the qguilt or innocence of the accused. These critics
elieve that when such evidence is excluded, the truth-
inding process is deflected and some ‘actually guilty
ndividuals mayv go f'ee.

J—

/Confessions obtained 1n violation of the fifth amendment
to the Constitution cannot be used in criminal prosescutions.
-The fifth anendment prohxblts compelling a person to be

a witness against hinmself in any criminal case. . Unlike
illegal searches and seizures, when physical evidence

is excluded for reasons generally unrelated to its relia-

. hbility as evidence, the rationale for excludinq uncenstitu-
tionall/ obtained confessions is based, in part, or the —-
irtherent urtrustworthiness of .Coerced or involuntary state-

"rule to ll;eqally se-ized ev1dcnce. the" 1UStlflCnt10n for
‘excluding illegally obtained confessions aiso stems from the
principle that the police should obey the law while
enforcing ‘the law and that life and liberty can be as much
~endangered.. by _illegal_nethods of. obtaining confessions as

it can from. illegal evidence-gathering procedures.

L INGNLS., L Butelike, the.z2tisgale for.2apluingethe.nnslusionaryieaamid, -




S~ Lation’ of the fourth anendment fie nay‘fxle a motion ‘to
. suppress tite evidence. ~He must then demonstrate to the

APPENDIX I L - ~ APPENDIX I

ISSUMNCE OF WARRANTS AND MOTICNS TO SUPPRESS

. Searches and seizures fall into one of two categories:
those made with warrants and those made without warrants,
To obtain a warrant, law enforcement officials appear at
an ex parte hearing before a magistrate or other approprxate
judicial cfficer (usually a district court judge), who
may grant or deny the request.  In reaching this decision,
the judicial officer determines, among other matters,
whether probable cause exists to establish the validity .
of the request.

dhile searches made with warrants ordinarily are

" considered presumptively valid, subject to rebuttal by the
.detense, the fact that warrants were issued does not

provide absolute certainty that the searches will be con-
stitutionally valid. The following list provides examples
of the circumstances for both warrant and warrantless situ-
ations that may give rise to illegal searches and seizures
and the exclusion of evidence under the exclusionary rule.

Searches conducted with warrants

Probable cause supporting the warrant not strong
enough.

Informant providing LnEormatlon supporting the warrant
not considered reliable.

Information on which warrant was issued was incomplete,
inaccurate, or misleading.

Searches conducted Qithout warrants —_— - -

Search performed incident to arrest but invalid
because search covered _oo broad an area.
Search too remote in time from arrest.

If the defendant: belxeves all or a pactt of the
ptoseﬂthon s case is supported by evidence, sexzed in vxo-

court that he or an area in which he had a legitimate
expectation of privacy was the subject of a search and

that the search was conducted or evidence scized in violation
of the fourth amendment. In certain situations involving

\.f—-av- “('-""':
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_warzant*ess searches, the: ozosecutxon may Lz called upon
to carry the burden of c01v1nc1ng the court of the search's
or seizure's valldxty. :

Regardloss of whether the defendant's motion is denied
cr sustained in tutal or in part, the trial may be conducted
if the arrest was valid and the court's decision on the

) motion may be appealed to the U.S. Court of Appeals. The
Court of Appeals may rule on the motion and, if the defen-

- dant was convicted, the conviction may be reversed or

.. . Sustained or a new trial may be ordered.
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' RESULTS OF ANALYSIS OF g {

. THE IMPACT OF THE

EXCLUSIONARY RULE ON

“ ' CRIMINAL PROSECUTIONS

- Senator Edward M. Kennedy. asked us to develop empirical

'data on the impact of the exclusionary rule 1/ on criminal

- prosecutions. (See app. IV.) To do this we selected a

' national sample of 42 U.S. attorneys offices. Because of the
varying caseloads in each office, we stratified the offices
into four groups of defendants handled (1,000 and over, 500
to 999, 300 to 499, and fewer than 300). The individual
defendant was used as the sampling urit, and our sample
covered the perio< July 1 through August 31, 1978. The
defendants were subdivided intec two groups (1) those whose
cases had been formally accepted for prosecution at any time
in the past but had been closed (terminated) during the
sample period and (2) those whose cases had been formally

. submitted to the U.S. attorney's office which required
decisions to prosecute or not prosecute (case screening).

We sent guestionnaires to personnel in U.S. attorneys
cffices responsible for the cases. The questionnaire asked
about the role potential fourth amendment problems played
in (1) decisions to prosecute or not to prosecute, (2)

 /'the frequency with which all types of suppression motions

) ; were filed on defendants accepted for prosecution, (3)- -~
the frequency with which fourth amendment motions were
filed, (4) the extent to which fourth amendment motions
were involved in cases which went to trial, and (5) the
impact of fourth amendment motions on both the criminal

" justice system resources and the disposition of defendants.

A comp‘ete discussion of our review methodology is contained’
annaqdvy TTI‘

RSP § 2P0° Lot e a PO O ... ..“ R TR £ ' “w slpe ._- __, e -

==

- 1/Barring the use 1n Federal prosecutions of evidence .
~ obtained in violation of the fourth amendment. . : -
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TYPES OF DEFENDANTS AND CRIMES
PROSECUTED BY U.S. ATTORNEYS

A substantial number of defendants prosecuted by
U.S. attorneys have had previous felony convictions.
An estimated 40 percent of the defendants we sampled had
pgior felony convictions, and about 28 percent had been
incarcerated as a result of these convictions.

. While seizure of evidence can occur in the development
.of any criminal case, U.S. attorney office officials stated
there were 15 o0ffenses in connection with evidentiary motions
which were most likely to be filed. These include firearms,
immigration, and narcotics violations. ‘The types of crimes-
Prosecuted by U.S. attorneys offices vary considerably. For
example p in the largest offices sampled, an estimated
88 percent of the defendants, in cases accepted for prose-
cution, were accused of crimes where the seized evidence would
be most susceptible to search and seizure challenge. This -
compared with a low of 69 percent in the small offices
sampled. The follcwing table illustrates this point.

' U.S. attorney's office size
Type of crime . Very large Large  Small Very small

Highly susceptible
violations: i

Firearms 5 10 .13 10
Narcotics . 29 11 7 5
Immigration . - 18 B! 3 2
Other highly sus- B L D T T

-ceptibl® vio=---

v SR TSRS s SN G T e
| | Totai i4
Oéher Qiolations | e ]
susceptibls -12 - 26 31 - 26
Total §2= égg %gg é=g
Number of defendants. 1',_5.61 783 . 230 123
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Question: In what percentage of
¢riminal trials are suppression
nearings held? '

So as to not unduly burden thke U.S. attorneys, we did
not atteapt to determine for all suppression motions when
formal suppression hearings had been held. This question
'was answered only fo: fourth amendment motions. The follow-
ing discussion concerns suppression motions filad.

About 16 percent of the defendants whose cases

- were clcsed during our sample period fiied suppression
motions. As shot- below, 55 percent of the motions
related to searches and seizures allegedly conducted in
VLolatlon of the fourth anendment.

Percent of defendants

Type of soppression filing nmotions Percent of
~ motion filed 4 (note a) all motions
General fourth amendment .
search/seizure . 10.5. 55.3
Electronic surveillance :
,,,,, . {court ordered) , - 0.4 1.9
Electronic surveillence
(consensual). 0.5 2.9
Confession ' , 4.4 R -23.2

'Photogréphic identi-

fication 0.9 4.6
Lineup identification T 0.1 . 0.6
Coghers T I LTI TG T gl

P L Heas

T S I BAESSRMERE Yol PEUMR S LR R 2 I

(s 3 o, i . femr . w
T/ PAe Sine detendint may have flled several dlf erent motlons.

" " Analysis’ shows that suppression motions tend to be
fited more frequently in larger U.S. attorneys offices i
_(19.3 percent of the defendants) than in small ones (6.5
percent). 1In addition, cases that go to trial are more likely
to invelve defendants who have filed suopresszon notions
than cases that do-not go to trial. A comparison of total : i
defendants with those who go to trial is shown on the . |
followxng page. . e . v ;

ooyt
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-Office size

filing motions

APPENDIX II

Total defendants Defendauts going to
trial filing motions

- -(percent)----—--——4 ------
,Vgry large 19.3 B 41.1
Large 16.1 49.7
small 6.5 29.2
- Nery small 11.3 _ 31.3
National estimate 43.0

16.0

Question: In what percentage of criminal
trials are suporession hearings held based
on fourth amendment violations and in what
percentage Gf these hearings 1is the evidence
suppressed?

Analysis shows that search and seizure was an element
in about 30 percent of the cases closed during cur sample
period. Very large offices tend to prosecute more defend-
ants who were subjected to search and seizure.

, The table below shows thét even wnen search and seizure
was an element in a case, less than half the defendants
requested evidence suppression on fourth amendment grounds.

Percent of Defendants Involved

/ in Search and Seizure
) ——
U.S. attorney's office size
. Very Very National
4 : large Large Small small estimate
No search/
. Tseizure 60.5 75.9 78.3 716.7 70.2 -
ey e - SG-G noh/3eizure rrrvmmn v wan G g e TS . 2y —-
o . with no . ; o » - o ) e e
o fourth amend- e L e AT o - e TRLLT Tl
ment motion  26.2 13.4 16.5 17.7 19.3
Search/seizure
with a fourth
amendment . .
motion. - 13.3 ’ 10.7 5.2 " 5.6 10.5
Total 39.5 . 24.1 21.7 "23.3 29.8
"Total. 100 . 100 ‘100 160 100
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Even when motions were filed, the vast majority either
were decided in favor of the Government or not heard. In
only a few instances were the notions granted in total or
in part. 1/ The following table shows for all defendants
filing a Tourth amendment motion the disposition of the motion
by very large and large U.S. attorneys offices. 2/

Dispcsition of U.S. attorney's office size

fourth amendment notions . Very large- Large
o . eeemeee—- (percent) ===~=—===
Motion denied in total 54.3 ‘ 8l.2
Motion granted in total T -x.5
Motion granted: in part . 12,2 ‘ 5.9
Other (includes not heard) . 30.8 . 9.4
Mumber of defendants - 221 .4 ' - 85

As the table indicates, if a fourth amendnent notion
was filed, the issue was likely to be decided in a formal
hearing. For example, 70 percent of the defendants in
very large offices and 21 percent in large offices
received formal hearings. :

Of the cases closed during our sample period, only
. 14.6 percent were closed through the trial process. An
estimated 32.6 percent of the defendants in the cases that
went to trial filed fourth amendment motlons; nearly all
were decided by formal hearings. Motions of defendants,
"who go to trial and have a formal evidence suppression
hearing, are almost always denied; the denial rates for
..very. large and large U.S..attorncys offices were 80 and . .-
99. percent, respéctively. ~5. iTLlTo nLrITIr TS L T

ea

vt i s R R 2T N R S g T T

1/When-motions are granted in part, the court has ruled that
some of the evidence was illegally seized or was dis-
covered as a result of an illegal search or a seizure
and cannot be used by the prosecutor. )

2/Too few motions were filed in the smaller offices to
" develoDp reliable statistics. o :

g T g T e T e et T S L
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Overall, in only 1.3 percent of the 2,804 defendant
Cases was evidence excluded as. a result of filing a fourth
amendment motion. ’ '

Question: 1In what Ddercentaqge of
the fourth amendment hearings were
the law enforcement agents acting
“with warrants? :

i The use of warrants in those fourth amendment cases
-that resulted in formal hearings varied greatly. Warrants

the time in very large offices as opposed to 70 percent

of the time in larye offices. We did not develop any infor-
mation to explain this difference. Data was noet sufficient
in the smaller offices to provide a detailed statistical
analysis. - ’

Question: How much in-court time was
required to decide the suppression motions?

When a motion is filed, the U.s. attorney must prepare
to respond to th : motion 1f it is heard. Wwhen the motion
is heard, more *time is tequired not only by the U.S. attor-
ney but by others, such as judges, court officials, and

* law enforcement officiai:. We asked the U.S. attorneys
for data on: :

=-The time they Spent preparing to answer motions.
~=The court time required to hear them,

--The number and types of people required to attend
the hearings. _ '
- This data was used to. develop the following nationai
" estimates of -the resources’ devoted to responding to and
participating.inﬁ{ggr;h.qggndmeg;;gge;;;gs;éﬂtisgwcurﬂ‘“”1
TLSRIMP e pER LGy ¢4 e L T T L e '
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, ' Estimated staff=years
Resources involved . {note a)

U.S. attorney (preparation and

in-court time) 3.6
Juages ‘ . | 0.9
Otger court officials - 3.2
federal law eﬁforcement offidials ' 2.4

State/local law enforcement

officials E 1.1
Others 1.2
Total : ' 12.4

a/These esﬁimates do not include out-ofrcouct'preparation.
time that may have been necessary for other parties.
We only estimated preparation time for the U.S. attornevs.

During our sample period, the U.S. attornevs offices
had about 271 available staff-years 1/ to devote to case
prosecution. Thus about 1.3 percent (3.6 + 271) of the
available time was devoted to fourth amendment motions.
This estimate is low as certain amounts of time were used
for) such things as vacation and administrative activities,

but we could not obtain information on time directly -— = ,;f
charged to the prosecutive effort. :

Iﬁpact of fourth amendment suopression
motions - on defendant outcomes

- - 3

As stated prevLously, whlle there are very few instances

,of evidence .suppression., one.qf our objectives was tqg detear—_ .. ¢ . goupa

‘mi ne how lmportant suppressed evxdence may‘have been to Ehe N

~1/Du:1ng fiscal year 1978, the u.s. attorneys offices had
1,628 full-time attorneys. Thus, during our 2-month
A sample period, about 271 staff-years (1,628 + 6) would
have been available. '

12 -

e e et e
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prosecution. Analysis shows that defendants in cases when
evidence is suppressed are less likely to be convicted
than in those when the motions are denied. The following
tzble shows this impact. :

Motion outcome
Case outcome Granted in total or im-mart Denied 1in total

Very large 4 Large Very large Large
office . office office office
_-f-4-4 ----------- (percent)===—===-=—= -—
Dismissed/not _ .
guilty : 45.5 - 50.0 15.9 15.4
Convicted . 54.4 50.0 84.1 84.6
Number of : _
defendants 33.0 8.0 113.0 65.0

‘wWhile the table shows that a relationship does exist,
we did not develop tie data to evaluate why the evidence
in scme cases was suppressed. Further, there is no certain
way of determininy whether the inadmissibility of excluded
evidence was the scle and exclusive proximate cause of an
acquittal or dismissal.

DEFENDANT SCREENING

Fourth amendment motions are filed infrequently and
evidence exclusion is rare. However, case screening
by the U.S. attorneys might have caused the figures in
the above discussion to be understated. Case scresni~g
is examining cases and deciding whether to prosecute che
‘defendants. Department of Justice officials told us that .
,caseS<inyolying;illegal;sea;ghes.and;seizures,would probably. -~ —io 7 0 T TR
= ‘not be prosecuted. The following. section examines the -~ =~ '~ I
- uGE EE TG POTCTE S AN T MGt i R Ing HUrimp Ll OOt dems s -7 By 0 2T e g

During our sample period, the U.S. attorneys screered
about 9,400 potential felony violations, of which 54 percent
were-accepted for prosecution. About 15 percent of the defen- )
dants' cases screened  involved search and seizure with con- —— = ~ T =~ 7
siderable variation by office size as indicated on the fol-- i
lowing page. _ S : :
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Qffice size -

APPENDIX II

Percent of defendants
-involved in search/seizure

Very large 22.5
Large | -17.2
© small 5.1
‘Very small 1¢.1
. National estimate 14.7

For those cases that were declined, about 6.3 percent
volved search and seizure. But for those involving
arch and seizure that were declined, the U.S.. attorneys
dicated that search and seizure problems were the primary
ason for declining only 6.3 percent of the cases. Thus,
arch/seizure problems are indicated as the primary declin-
ion reason in only about 0.4 percent of the total declined

ses.
O e e
. o . . . b ey i, . e B e ifa s W e} A fiv i tal L el e e . S,
Tt Ay g AL TR @l ek _,ﬁw"_"-..,,-:.--__vft.i-,?_m g, YT el SR LA S -

14°




PPENDIX III ) ' . APPENDIX III

REVIEW METHODOLOGY

Because our objective was to develop information about
notions in general and fourth amendment motions specifically
hich would enable national estimates to be made, we had
o0 draw a national probability sample of U.S. attorneys
ffices. Because 95 U.S. attorneys offices are involved,

e developed. questionnaires and selected 42 U.S. attorneys
tffides to complete them. Our review methods are discussed
elow in terms of the S

-==sampling plan,
;’1--questibnnaire design,

: --qdestionnairé apvlication, and

.f-daga base_computerization.

SAMPLING PLAN

The 88 continental U.S. attorneys offices were first
ftratified into these four groups (strata) based on the number
f defendants handl2d in fiscal year 1977: (1) 1,000 defen~-
lants and over, (2) 500 to 999, (3) 300 to 499, and (4)
ewer than 300. The following table shows the strata,

he universe sizes, and the sample sizes that would enable
ational estimates t> be made. The offices within each
traFa were selected randomly.

!
t

is sampling procedure is called a stratified-cluste; sample.:

e '

Strata ‘ -Univerée size o Sample size
»000 and over 14 14
00 to 999 T v ttag D T
R T T S _—;3-...;‘ \".':? '~"?'Cj'_-_-=_.—'.'«‘.' o e T B T e .-.'::',"-".-"u‘v"-‘.;“. Tt et 2 ."-‘:4" RS T e
~&0 499 [T RS S ST -
ewer than 300 ' 33 8
 Total ' 88 42
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Since only 38 of the 42 sampled offices responded to
our questlonnaxre, we had to adjust the universe and sample
sizes to reflect the estimated number of offices that would

" have responded if questionnaires had been sent to all 88.
. The following table shows the strata, the adjusted universe
size, and the adjusted sample size.

N Strata Universe size . Sahple size
1,000 and over _ 013 | 13
500 to 999 . 22 . 11
300 to 499 15 7
~ Fewer than 306 ‘ o 29 . 1.
38"

Total = .~ 79

' QUESTIONNAIRE DESIGN

Because there was no national system containing the data
required to respond to the request, we developed a national
data collection and reporting system. The heart-of this
system was two special data collection instruments
(screener's log and fourch amendment motion questlonnalte).

Design constraints

The design effort had certaln constralnts.

" First, because of the number of locatlons in our =
sample, we had to rely on the U.G. attorneys offices' per-
sonnel to fill out the questxonnalres. Because ¢f their
heavy workloads our questxonnalres had to be short and
easy to complete.

~::v “'A second ﬂa]or constraznt’was rhe need for tlmely -

'porlgd for r-nl]_m-t-tnn the data had to he hPld to . a minimum<
After reviewing annual average .caseloads for U.S,., attorneys
offices, we concluded that collection of data for a 2-month

period would allow us to present our results in terms of

.- N Coe - s DAt e e e
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tational estimates. We chose the period July 1 through
ugust 31, 1978. While we recognized we would encounter
Eeasonal variations because of summer vacations of prose-
utors and court officials, we did not belzeve these would
aterially affect our results.

nit analvsis

The next step in the design process was to determine
he most useful unit of analysxs. We believed that the
uestionnaire could be answered in terms of either Federal
riminal cases or individual Federal case defendants.
he selection of the unit of analysis was important because

Ene case might have many defendants (one or more of which
ight file motions) and another case might have a single

Eefendant. Because individual defendants file motions

to suppress evidence, we concluded that the most aporoprxate

unit of analysis would be the individual defendant.

?

The need for two questionnaires

Originally we thought we would need "information only

on cases closed during our sample period. However, Justice.
Department officials warned us that some cases involving.
fourth amendment violations might never reach the U.S.
attorney case stage because (1) the law enforcement

agencies making the arrests, either independently or in con-
junction with U.S. attorneys offices, might determine ~

that search and seizure was not proper and decide not to
forward the cases officially or (2) the cases, when presented
to U.S. attorneys cffices, might be evaluatec (screened)

and found to have a high potential for having foutth amend-
ment problems and be declined for prosecution.

Identlfying those cases dropped by law enforcement
agencies before presentation to the Justice Department

was not attemptéd because the primary thrust of the trequest
was determin tion of.the ispgat of .the ev;]msnanarx,Fnle .
on ¢riminal ptosecutzon.' Therefore, we llimitad our work to
ana;121n the cases processed through U.a. attorneys cffices

T
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- This approach, while missing the impact of potential motions
viewed by the arresting organizations, provided information
about how the formal screening process reacts to cases with
suppression motion potential. By collecting information on
closed cases, we measured the impact of motions on the
entire prosecution process. :

g The screened and closed cases are not the same. Those
‘being screened are merely being considered for prosecution;
some will not be closed for many months or perhaps years. -
Closed cases are those which have gone through the entire .
process. Thzrefore, the two groups may come from different
time periods; however, we believed that we could use them
to obtain an overview of the process.

Separate forms were designed to collect data at each
" of the two stages in the process. We refer to the former .
as the "screener's log" and the.latter as the "fourth
amendment motion questionnaire."™ The forms are described
" below and appear as appendixes V and VI, respectively.

. Screener's log

The screener's log was completed by U.S. attorneys for
individual defendants in proposed felony cases.. It was
completed at the point in the system vhen a U.S. attocrney's
office reviews a case and either accepts or rejects it for
prosecution. Its purpose was to yield data on the impact of
‘the fourth amendment in decisions relating to which cases are
to be prosecuted. The U.S. attorneys were asked to record

ata only for cases f[ormally entered into the system. Mo

jtelephone advice or recommendations made to Federal law . ..
enforcement agencies were to be recorded. ‘
/. The log was designed to provide data on:

- ==The number of polential defendants involved.

eivwsinsThe historw.of past,falony convictions. ..

ST RN TR R T S ey e
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 r-The ;rresting agencies.
-;The typés of crimes involved.
--Whether or not searcb/sexzure was involved.
--Types of warrants, if any, issued.

. --=an estimate of the probability that fourth
» - . amendment suppression motions would be filed.

--Whethef the cases wete accepted.

=-=1f appllcable, the prxmary reasons for decllnlng
the cases. .

Fourth a.sendment motion gquestiorna.re

The questionnaire on defendant motions was more .
complex than the screener's log. The U.S. attorneys were
asked to complete it at the time they prepared closing
memorandums on felony cases. The added complexity of the
instrument stemmed from the fact that there were more
possible outcomes in the various stages.of orc,ecutlon
once cases entered the system.

Basic data (similar to‘ﬁhe screener's log) was
requested for each defendant. 1If the case involved a
fourth amendment suppression motion, additional information
was requested. The questionnaire collected much the same
data as the screener’'s log; it also gave us information
concerning:

- - - e

--What case dispositions had been.

Tfé-The .extent to which-any.: supp:essioh motions had - _

actLally been filed dnd their nunber.
- v"' T T R

]

. ,,:u. PP P =

fcurth amendment motions aﬁd tlé&l“UUCLU"TEb.
‘=--The types of evidence involved. -

--The reasons given for granting the motions
in both warrant and warrantless cases.

&3;;70‘-0-', TR T g TG S T T e I e T
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--The extent to which multiple motions and multiple
searches had been involved.

--The amount of time and the number of people
involved in the motion process.

. Throughout the insctrumer.t design process, constant
contact was maintained with the Department of Justice.
"The Office for Improvements in the Administration of Justice
commentec on each major revision of both instruments up to
and including the final versions

The log and the quest:onnaxre were pretested on actual
cases before mailing. Addltlonally, visits were made to
the U.S. attorneys offices in Washington, D.C.; Richmond,
Va; and San Diego, Calif., to obtain comments on the final
drafts. These comments werc anluded in the final
questlonnalre deszgn.

U.s. attorneys were requested to give special attention
~to nmultiple defendant cases in estimating the time spent
on motions. Specifically they were asked to distribute
proportionately for each defendant both (1) the time spent
preparing for the suppression motion hearing and (2)
the time spent in the hearing. For example, if a case
involved five defendants and 10 hours were spent preparing
for a hearing and 5 hours were spent in the hearing, then
2 hours were to be entered for preparation time and 1 hour
;or actual hearing time on each of the five defendant
- jquestionnaires. The reascn for this was to !eep from
_ iovercounting the time required to prepare for and hear

suppression motions.

/ . -
" QUESTIONNAIRE APPLICATION

. . - By letter dated June 16, 1978, we explained to each
U.S. attorney selected how the review would be conducted and

setheetole ol e vETS Cabtorneytsolliices” Sortiy-smiterwardsy, © 7" "“‘r*" T T T

packanges ﬂnnf-zu-\'ng ﬁh;\\ac of both forms were mailed to

"each offxce. Each questionnaire and log carried a unique
Qffice identifier so that completed forms could easily
be matched with the responding office.

20
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After allowing sufficient time for delivery, we
ontacted each U.S. attorney's office to assure that the.
Eaterials had been received and to answer any questions.
e monitored the effort at each office until completed.

U.S. attorneys were extremely cooperative. We received
rompleted forms from 38 of the 42 offices sampled. This
Eesponse rate was sufficiently high to allow us to maintain
n. acceptable degree of reliability.

However, no . data was obtained from four OfflC°S
because:

--Completed logs and questionnaires from one

- office were lost in the mail. All attempts to
trace the registered package failed. We believed
that an excessive burden would be placed on the
‘office if we requested the reconstruction of the
‘completed questionnaires.

--One office.refused to complete the questionnaire
because it believed this would overburden its
resources. : .

--Two 6ffices, although pledging support or

cooperation, failed to supply any usable data
before our cutoff date.

DATA. BASE COMPUTERIZATIO.

) All loge and questionnaires were coded so that - - ~~
ceypunching could be done directly from the completed

forms. Before and after the keypunched data was computer-

zed, standard._verification procedures were .used ~to-
ssure accuracz.f The major verification procedures were.

e S T St g '.:4“.;

"All forms were reviewed fvs \.umy;cu&ﬁess ai'lu .
accuracy. Five percent of thc computerized
data file was verified back to the original

forms.

‘_'.:.:-’.__‘3 \v"io-.’ ‘Qﬁ - .‘ p_ - ,.9 . .,. et LT . _..-_—:,t--_:_v.i,.'j:-.,_-.'. STear e et
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--=Qutput of the raw data was examined for obvicus
errors, and relaticnships between key questions
were checked for consistency. :

--Automated computer data checks (edit routine)
were run.. ' '

3
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:ﬁwmo M, KENNEDY
umrn_ ) )
Anited Slates Denaie
WASHIMGTON, D.C. 20813 .
Decerzer S, 1977 .
* Mr. Elmer Staats

Comptroller General
General Accounting Office
441 G Street, N.W.
Washington, D.C. 20001

Dear Mr. Staats:

For the past couple of mcnths, my staff end I
have been engaged in research on the effect ¢f the

Exclusionary Rule on criminzal prosecutions. The Rule

prohibits the introduction of evidence seized Iin

violation of the Fourth Amendment, and resulZs generally
“in the termination of the pending criminal czse.

We are attempting to fashion a legislazive
alternative to the Rule in certain well-deflined
situations. The success of our werk is sericu
by the lack of empirical data about the efl
Rule cn criminal trials. Wwe have attempted )
this infcrmation from the Tepartment of Justice, but
the Department has informed us that nelther It nor the
offices of United States Attorneys throughcut the
countrj collect such information.

ly
cf the
ch

£y
lh

~ —

/ My staff bas met informally with memters of your
. General Government Division staff tec discuss ths2 '
feasibility of a study which would collect :ths
. . .. necessary data. The general impression was that such
o a sStudy was possible, but that certain protlers,
sugh_as inggrument desién. uopulat‘on desizmzrlion

.-t S L e 'bq'..- e T T T R L L T L et e B et S e - : . P D oo . " .
C‘ N EE ) e *N 2 .‘_“ .y SRS O i emd el e
B “w . . haed

wcul” have vo be*"eso-ve*
necessary before a final de"iaioq cn the fe=s:bility
of a large-scale survey could be made. I wcuid llke
GAO to undertake this preliminary study as well as
the large-scale survey, should it t. feasitle.

ana c*se sampliu.

‘a’

23~
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rr. Elmer Staats

-page two-
December 8, 1977

The Exclusionary Rule is'an !mportant area of

. concern to .me, especially since it .impacts critically .
‘ -on the daily operations of the criminal justice system.
If my staff can be of any assistance to you or your
staff, please feel free to. contact Robert M. iciamara,
bl
Edward M. Kennedjy
g -7 _ﬂ_?;i n ;‘{ - T;.;” 5;: S i;T—m T
R e Ol S Vi ohata Ets: Sh At iaghy J1ie- St e M i Jiogie ST SRR QRS o B

eI mimeez e Ly
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L’ 3ecret Service
-~ L; Postai Service (iaspectiors)
State ¢ towsl

Qtrer (Plesse opecily)

.
SLAVRY OF U.S. ATTORRETS
StA desncasnt Motions
CElfice loentifler: yA:JRY] 4. Crise type—astisue persity charqed {(Federsl).
(12} (Chec one.)}
131.3)
ed )t ldi bt L) 0V (7 Movoery -
Tesr of Cane Suster Cefendant —
v Fillng Numoer 02. L/ bans (rsus and sedeztlevent
.. (3=0) (%=11) {123} ——
Y2 / 03. L/ Fire ares violetions
Court Case Suster — .
08, L7 51CO <= dacreteer Influysnce
. Currugt ureanizations
. MOTE:  Adg zerces In froat of all ausbers, For —
» exampie, Cane Nusder 316 would De entered se 05. L/ Controliea substances .« narectics
4 + 4nd then tas firae —
defenzant =cuid de entered a9 (i L1 /. 6. L7 lounterfeitiog and forgery
or. 1-__1 Crimes affecting the aails
.. tinolusing astl freug}
- . 1. Paat crisinal felony coavictions? —
{Caecx one.) - Q8. L7 Fraud sgsinat tde gavernment
. (111} ——
— Q9. L./ lamtgrstion
1. L/ Fedarsl — .
— 10. L/ lacome taa
2. L! Non=tederal —
— : W, L/ howmicide or kidnagoing
3. L/ bown [— .
— 12. s motor seaicle control — ITMY oo
8, L./ none laterstate Transportation of Motor
— “enicles
% L/ VUnknowh — .
13, Lot IISP -o [aterstate Transportstion of
. Stolen reoperty
2. rast incerceration for felony vonvictions? —_—
{Check one. ) ta, L5 Casdiing/uagering
(1%} . K
— 15, L./ Tneft of covernsent property
1. 27 les o
— 0. L/ Cther Plesse sgecaty)
2. L7 »eo
3. L-__I Unanown
4. Arrvesting and investigating agencies
‘a. frresting sgeacy? (Caeck all that appiy.} 3. What was tne outcome of the cese? (Check one.)
FETANT tel) . Touwn
}' PR an 1. L7 Case disarsseq
- Pyt 118) 2. (. ries to.satimua pensity chares — -
, L:7 Secret Service ($11) 3. : Pled to iesser charge
' . 1: fustal dervice {inspectars) 20y .. : Trial, convicted 00 adniwum penslLy
'; — M charge .
s 4L’ Stete ¢r local an p— \
—_— S. Lt Trisl, tomvicted on lesser charve
Lom? ClBEP (riease specify) W) —
0. L/ Trisl, oot sualty
= - T . . R 1. u_ Otner (Plesss specify) o
. ¢. Iavestigating sgency? (Checs ail’ that agpiy.} . *

0. Was there 3 sesrch’/jetzure (nvolved in tne

29) canel (Chaew one.)
: (i)
ary —
Yo L/ tes .
+23) —_
. L./ v
t29) -

). L./ Unsnown
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1. %as there & werrant taoued? (Check one.} 12. Uhet wae the ultimete outoome of the
(31 suppression motion(s} (inaluding spoeal
— 0leposiuion)? (Cheok one.)
V. L/ Sesrcd warrsat sy .
- & ‘_-_'/' Arreat warrent ‘. J A)] mations granted ia total
* Y. £ et 2. 427 A1l mations dentsd in totsl
., (__J- Aone 3. [: &o-' granted, 000 denled
8. wsere sny of the {ollowing suppression eotions L L-J- otnar (Plesse spealily)
'Y fileg? I1Cheex ail that apply.) )
J “th Amendaent sesrch/seiture 138) __'
— 8. L/ DOt NMeard -= If not heard saio to
L/ Blestronic surveillance 39 - questtios 15,
{oourt orcered)} - .
[: £lectronic surveillasce («q) 13. WAt avidence types were suppressed or not
Scomsensusls suppressed 20 s Peault of the suporession
- — Mearings?- (Qeck one bex for eachd row.)
L’ Confassion (8t}
L mota 1. a2y -
— [ L]
L/ “ine=wp - <y ' o}o
— 4 T T
L/ Othar (Plesse ospecily) {as)
. 3 3 1]
[} 1 r
— [ 4 14 [ 4 .
sane (a3) EREENS
] A 1
- - t t <
* bulhs IF tiu 01D MOT CAECR WL ATH ANMOMANT 3 3 4
SAARCA/3L LRt ALSPGUSE, TERMING.L «= $DIWER S s 8
0 FUATELE LESTIONS. CTNRAWLSK, JONTI.WE. [ 4 [ 4 B
® [} 1}
AXISENCE IT223, L0 12)
9. now sany otn Assndment suppressioa aotiow
wers (1le¢? (Cheos one.) Sonsrollsd sudatioces (36)
(a0)
— RRug.CACAREATTALLA (14}
Vo L/ 1 wotion
— Orwg sasufacturing
2. L/ ¢'woticns [T T — (58}
3 T 3 eetiens (393
% L7 more tnan 3 scatone lsalasgata ot orise 160y
B 10. nOwW SENY S0ArONeS vere covered {0 the: Srise —— N
suppression eotion(a)? (Cbeas one.) * . -
. un GUMe (8DCCICT] e L]
. 1. L7 1 seren : t62) )
v 2. ‘—_/ 1 searchee -
3o L7 ) searches other taoeeily) o .
0 7 more then ) searches 31
- e %e L Uoknown . .. —- e - e e ——— .
. .. . C e . - . . b e e e LT e S 2 : - .o .
= em - V1. SBOT® vas tBe see ‘TAise) Goversd by the o e OVNOP SISO - . - . . - e e e
° (Cheex 0ll . N .
a 7‘-"-‘ L _.':ﬁ“‘ \ - Cvasd :Q ~ AT
K Lo/ tusiness CT e - N }
- "_"" sevigence “apd . ar wes ce el e R e -
N LT rerwon (%0) ’
L7 teatale s SOTh: I# ThE SEASOWIRIZUEL MOTIONLS) vAS
— Otal€D I TOTAL, 3ZIP 10 QUEITION 15t ' .
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18, with respect to each ssarch plesss indicate
, why the ®0L10R was granted, usind Jectian
1A} for sssrches gursuant to varvants and
section (8) for werrsatiess 3eerches.
4. Sesrches pursuant to warrant Lhecw aill that
appiy.)
»
\‘)
SeARCE [>adCn
e ABASCES, ! o
- - Supporting affifsvit 4
tnsufficient ae L0 factse (69663
14 af arime
Supporting sffizavil
1nsutflcient as Lo reil- (67-48)
aoddity af LLlorasnh.
Supperting affidavit other-
wige lasutffcient
faslure to specily locaie . 16370}
to ba sesrcned oF items to )
D9_ASLIRS h
T
ARALCA CS2ICAL SACCALL SEOI% . 1)
'
Tecnnizal sefect in i
waLAlL/ @ = (1378}
uther wapecify)
(15763

t. varrattiess searcaes iIheex ail that apple.:

SLARCK (SEARLH
BASAS 1
Search 4rci3end L
walanliad ACCEAL/ALES, (32251 1]
Searsn tacidert to
ACTRAL/AL-S S22 Risad (4 i
'
Jearcen in2igent to
aPrest/stop L3 Frecie (eteoet
. T T3 o b
tasvificient poocadte -
sAndg Lol 2eACCD toleas)
Sesrcn eade when there ver
. bARE S aLlALD BALTAQS. 10y-08}
.Censsrt ‘given out not
e (8lee8)
t T emer (speerlyt o, . N B
. T Tiadendl

— T
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19, Overall, what lacact 9.9 tre suppression
antion bave oa the cae cutcnael?
{check one.) .

18,

(320
Wi b l+oc¢l )
2. 5 ninor jepact
3. J mocerste lva.e(
LN L—_I- N3 jor 180aCt
spprovisately how owcr e2iCA LIRS {evctutine

the Lime 1A (ourtt ail you spead on the Cazxe

decavse of the rucrrez?ion sotion! Pleste

£1ll tn the oo s round all (rectidnal P
garts of nours ! the nearesy shale Reue.

(S22 L1
A S S

soproslsetely nce iane d1d you spend in the
sugcressien nesrinaisz)?  (Please (L1l e tne
toses -« rount all tractionsl perte ¢l nours
RO the nearest wrile hour,

(99=411 to
e de Y/ MOUEY

row wsay cf eseth ¢f the (ollowing ercues
wree at, OF Fequired Lo Pe avelletle <t the
suptreesion neering(s'? P}
tRe ~21P8 —o 10IIUCE LROTE waILINE, Ml
aot celira. i

Lot Jwlses anl “ssisirates {vgand)
Lk’ Othes lowrs officialy (Lam N
clerus, <arsnals, couvet (1301090
reporters, protation cifiler,
ste. «e couat yourself)
tad .t ceaersl law enforcesent [§1-+ 2313 3} .
erficiais
< s’ Stete’any loesh i {130 109)
enforevaent . ffirials
(106107) .
1 108=108)
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1v.] wutas Au-nn'u; tor m-‘.-'.;-.:il . ao; 1641t iona) cemwents.
- [SITT : .

348 the 1sw enfereeasat official foliwing
estanlished 2gany pracedure/sniicy shewn
the svidvace waP selred? (Chwwh e, )

« (32 1]
“ VT ke 18 etther “Ra® or 3o
— 06818 L0 JUICr® <o Juip
‘ 2. L/ BO Besin o question (U,
‘ to juege .
3. L7 ves - orat  If yes, wetefty .
—— desertde: (1) the
A L/ 189 - witten cefense contentions
e g, (2} the appite.
Se Lo/ 188 « betp cavle agenay
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