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SENTENCING PRACTICES AND ALTERNATIVES
IN NARCOTICS CASES |

THURSDAY, JUNE 4, 1981

Housk or REPRESENTATIVES,
SELECT COMMITTEE ON NARCOTICS ABUSE AND CONTROL,
: Washington, D.C.

The select committee met, pursuant to notice, at 9:35 am., in
room 2212, Rayburn House Office Building, Hon. Leo C. Zeferetti
(chairman of the select committee) presiding.

Present: Representatives Leo C. Zeferetti, Frank J. Guarini, Tom
Railsback, Robin L. Beard, Lawrence Coughlin, E. Clay Shaw, and
Robert K. Dornan.

Staff Present: Patrick L. Carpentier, chief counsel; Roscoe L.
Starek, II1, minority counsel; Jennifer Salisbury, assistant minority
counsel; Edward Jurith, staff counsel; George Gilbert, staff counsel;
John Thorne, investigator; and C. Robert Pfeifle, press officer.

Mr. ZerererTI. Good morning, ladies and gentlemen.

This morning the committee will conduct a hearing on the criti-
cal issue of sentencing practices in narcotics prosecutions. I am
sure that all of the witnesses who will testify here this morning
agree with me that the swift and certain imposition of penalties on
those who traffic in narcotics and other controlled substances is
government’s clearest signal that it will not deal lightly with these
merchants of death and human destruction.

Our inquiry this morning will focus on a wide range of sentenc-
ing issues. The committee wishes to examine whether in fact the
present use of intermediate sentencing, especially on the Federal
level, imposes sufficient punishment on major drug traffickers serv-
ing as an effective deterrent to others or whether the increased use
of definite terms of imprisonment is necessary.

We want to probe into the use and potency of the continuing
criminal enterprise and racketeer-influenced and organized-crime
statutes against major traffickers and their assets on one hand and
the employment of sentencing alternatives for selected first offend-
ers on the other. A further important consideration in the commit-
tee’s study is the effect that any changes in the present sentencing
structure will have on the judicial, correctional, and parole sys-
tems.

This raises the question of whether the establishment of a spe-
cialized narcotics court within the Federal judicial system would
facilitate the prosecution of narcotics cases, bringing uniformity to
bail and sentencing decisions and developing the expertise needed
to prosecute the complex aspects of a major trafficking case; the
tracing of assets and the forfeiture thereof.
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It should be noted that the call for this hearing came from a
member of this committee, our colleague, Robin Beard of Tennes-
see. Responding to reports concerning the early release of persons
convicted in a major trafficking case, Mr. Beard asked that the
committee hold hearings on sentencing practices.

I wish to make it unequivocally clear that it is not the objective
of this hearing to delve into the facts or the propriety of actions
tgken in any particular case. I am sure that all of us can point to
circumstances in which judicial sentencing authority has been too
lenient in some drug prosecutions while too harsh, especially with
first offenders, in other cases. Our aim this morning is to have a
frank discussion regarding sentencing practices with a view toward
developing recommendations to the appropriate legislative commit-
tees of the House as to what changes and resources are required to
make punishment certain and deterrence a reality.

Before we begin testimony on this important subject, I wish to
make one observation. Punishment, albeit an important weapon in
combating drug abuse and trafficking, will not alone solve the
problem of drug abuse in our Nation. While the certain incarcer-
ation of traffickers is necessary in the fight to rid us of this
awesome disease, it only answers half of the problem. We must
realize that incarceration of traffickers does not overcome the very
real and staggering demand for the use of drugs by our society. A
strong commitment must also be made for effective rehabilitation.
treatmerit, and education programs if we are to reduce demand for
the use of illicit drugs and thereby eliminate the market and vast
profits the traffickers thrive on.

Before we begin testimony this morning, I would like my col-
leagues who may wish to make opening remarks to do so at this
particular time.

Mr. Bearp. Thank you, Mr. Chairman. I wish to join with you in
welcoming such distinguished witnesses to our hearings this morn-
ing.

During the course of my tenure with this committee, I have

become increasingly concerned that our criminal penalties and-

sentencing laws do not deter drug traffickers from engaging in the
lucratlvge drug-smuggling business. I am pleased, Mr. Chairman, to
havg this opportunity to question the witnesses about this issue:

gust to determine how severe the problem of judicial leniency is;
an

Second, to discuss alternatives to our present system.

Just recently, two incidents occurred which clearly illustrate how
weak our sentencing laws are. In 1979, 5 men were convicted of
smuggling 25 tons of marihuana into Virginia. At the time of their
arrest, thege men also had $1.7 million in cash in their possession.
The presiding judge sentenced the offenders to prison terms rang-
ing from 10 years to 20 years, but last month the judge ordered the
early release of three of the men. Of the three released, two had
served less than a year in jail. The third had served only 18
months. Late last year in another case, several men were arrested
and charged with conspiring to import 2,937,000 Quaalude pills and
7,5.00 pounds of marihuana into Florida. One of the men pleaded
guilty to the charge, and in February a U.S. District Judge gave
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the man a sentence of 5 years probation. He did not serve 1 day in
jail.

I am appalled by these obvious abuses of judicial discretion, not
only because I feel that the efforts of the police and the prosecutors
to enforce the laws were severely undermined, but also because I
am afraid that these incidents are not isolated cases. In fact, these
cases could well prove to be the norm rather than the exception.
Under our current Federal sentencing scheme, a first-time offender
convicted of trafficking in tons of marihuana and kilograms of
cocaine or heroin can expect to receive a prison sentence of 3 to 5

years and be eligible for parole after serving a year to a year and a -

half. b

This is outrageous; all the more so because these drug smugglers
often have millions of dollars in narcotics profits waiting for them
when they get out of jail.

If we are to ever make a meaningful dent in our national drug
abuse problem, we must reduce the incentive to participate in the
narcotics business by significantly increasing the risk of conviction
and certainty of long prison sentences. This may require amending
our criminal laws so that judges and parole boards will no longer
exercise broad discretion in determining how long a convicted drug
smuggler will stay in jail. People who import and deal in danger-
ous drugs are as great a threat to our society as any invading
army. The poison they push results in literally thousands of ruined
and destroyed lives, particularly of the young. .

I think it is time to declare an all-out war on drug traffickers,
time to put them in prison and make sure they stay there. We
need to make certain that no judge or parole board can undermine
society’s attack on drug pushers by letting them out of jail after
some ridiculously short time. I hope to hear from our witnesses

today on how we can rewrite our laws to stop this type of judicial

sabotage of the law enforcement effort.

Thank you, Mr. Chairman.

Mr. ZererReTTI. Thank you. Mr. Railsback?

Mr. RamsBack. Mr. Chairman, I don’t have anything to say
except to commend you for holding the hearings and also to say
that I think that Mr. Beard has done the committee a real service
by pushing for these hearings. I want to commend Mr. Beard.

Mr. ZerereTTI. Thank you, Mr. Railsback. Mr. Coughlin?

Mr. CoucHLIN. Thank you, Mr. Chairman.

I join in commending you for holding these hearings, and our
colleague, Robin Beard, for his interest in this subject. Certainly
the certainty and proximity of substantial punishment in the drug
field and other fields is a major, major problem in our criminal
justice system today, and I know when we recently had some
Jurists and other people in the field from Colombia here, a country
where we are trying to discourage them from growing these prod-
ucts, and at the same time they don’t have any problem in their
own country and they ship everything here, that has to be, it seems
to me, because of the certainty and the proximity of punishment in
these other countries that they don’t have the kind of problems
that we do.

Thank you, Mr. Chairman.

Mr. ZerereTTI. Thank you. Mr. Shaw?
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Mr. SHaw. Mr. Chairman, I would like to echo the praise that
has been put upon you and I would like to say that as a minority
member, and particularly as a freshman member of this select
committee, I am particularly impressed by the nonpartisan way
that we seem to be going about trying to find the solution to many
of 8};e problems.

course, I am particularly sensitive to this problem, being f
the State of Florida, where we find that ouli' economy i§ eI;?JE
becoming more and more affected by the flow of drugs. We see the
economy of other countries, as has been pointed out, that have
become more drug-dependent. I think that points out the urgency
that we do establish a total Federal commitment to the elimination
of drugs in this country if we are ever going to be able to stop this

Mr. ZE'}F‘ERETTI. Thank you, Mr. Shaw.
I thought we would get started by calling up the first two wit-

distinguished attorneys general, the one from the State of Flori
and the other from_the Commonwealth of Virginia. orida
__For an introduction of the attorney general of the State of Flor-
%gla, I want to defer to my colleague, Mr. Shaw, for that introduc-
ion.

%\élr. SHAW. Thank you,
_ is a tremendous pleasure and honor for me to be able t
introduce the next witness. We go back many years, having attend(3
ed law school together, back at Stetson University a number of
years ago. We first of all practiced in the city of Fort Lauderdale
together for many years, but I think perhaps what I would like to
say about my go‘o'd.frle_nd, J_1m Smith, this morning is, I know of no

from the Commonwealth of Virgini
the Co / ginia, J. Marshall Col
ﬁ?s distinguished hm;self not only in the area aof pr?ogé?:iltli’or }(l)cf)‘
ose in drug trafficking, but in keeping his jurisdiction in such a
way that I think he could add to this hearing this morning by

it
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We can start in any manner. If you have statements, we will
take them as part of the record, without objection, and you can feel
comfortable in going in any direction you want.

TESTIMONY OF JIM SMITH, ATTORNEY GENERAL FOR THE
STATE OF FLORIDA

Mr. Smrta. Thank you very much, Mr. Chairman.

I have a brief statement I would like to read. There is a more
detailed statement I have given the committee for the record.

Clay, I appreciate very much that introduction. When you made
reference to our law school days, I didn’t know if you were going to
start telling some stories that both of us are happy to forget, or
not.

Mr. Suaw. No; there is even honor among politicians.

Mr. Smita. We in Florida are delighted with the attention that
the Congress and the administration are now giving the drug prob-
lem. T have said many, many times that we can win the drug war
in this country. It wiil take a very strong national commitmert
which has been lacking, I think, and the main reason that the bad
guys are winning this war right now.

As you know, it is the No. 1 crime problem in my State, unfortu-
nately for me, to say that it is the largest single commercial
activity in Florida today. We have no expectation of changing that
situation or preventing it from getting worse without substantial
help from the Federal Government. We have been greatly encour-
aged by the receptive and cooperative attitude of the Reagan ad-
ministration and officials in the White House, and by the attitude
of the Congress.

The concentration of smuggling activities in Florida has been
accompanied by a steady increase in the overall rate of crime. Last
year while the national increase was 10 percent, the rate for Flor-
ida was 18 percent, with a 27 percent Jump in violent crimes alone.
Much of this increase is attributed to the criminal activities sur-
rounding the smuggling business: Turf wars, payoff disputes, and
murders to silence witnesses.

Florida’s controlled substance laws were substantially strength-
ened in 1979 in response to the circumstances that 1 have just
outlined. The legislature enacted a schedule of mandatory penalties
for various degrees of trafficking that have given Florida one of the
toughest antismuggling laws in the Nation.

The mandatory penalties are determined by the type of contra-
band and which, of three degrees of seriousness based on amount of
contraband, are specified in the conviction. Under the Florida stat-
ute, depending upon the ounces, pounds, or tons of the drug, an
individual can be sentenced from 8 to 25 years. The law says these
sentences may not be suspended, deferred, or withheld, and that no
person convicted shall be eligible for parole before serving the
minimum mandatory.

This law, a copy of which we have given to the committee, was
followed in 1980 by a statute that I think gives us the full array
that we need to win this battle at the State level by denying
postconviction bail to smugglers.

An important feature of Florida’s mandatory sentencing law is a
provision allowing reduction of sentence for defendants who pro-
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vide substantial assistance in the identifj,catiop, arrest, or copvic—
tion of accomplices. The purpose of this section, obviously, is to
penetrate the protective curtain of anonymity that surrounds the
barons of the smuggling syndicates.

Florida has not had an opportunity, as yet, to fully evaluate the
effectiveness of this law because it was sidelined, more or less, by
constitutional challenges during 16 of the 24 months we have had
it on the books. The basis of the challenge was a claim that the
provision for reduction of sentence in return for substantial assist-
ance was a violation of the equal protection clause of the U.s.
Constitution. Florida’s Supreme Court dismissed this claim in Feb-
ruary in a unanimous decision.

We were confident that this would be the outcome, but the
challenge had the effect of making judges and prosecutors reluc-
tant to put strong cases at risk while the constitutional cloud
existed. State authorities have made 30 cases in which the quantity
of contraband would have permitted them to invoke the law; yet
there have been only 3 in which defendants were sentenced under
its provisions. There has, though, been a very interesting spinoff in
this law being on the books. We have been told by authorities in
Texas, Louisiana, and even California that they have noticed an
increase in smuggling across their borders. In a significant number
of cases where arrest resulted, defendants said they would have
gone to Florida but changed destinations because of our minimum
mandatory sentencing statute. This reluctance to face the State
penalties has also been evident in joint Federal-State seizures in
Florida. Suspects have attempted, or even asked in some situations,
to be taken into Federal custody to avoid State prosecution.

The Texas Legislature, using the Florida model, has just enacted
a schedule of penalties for trafficking aimed at professional smug-
glers, including a law like ours denying postconviction bail.

I suggest, Mr. Chairman, that the American coastline would look
much more formidable to the syndicates and their mules if States
and the Federal Government had such laws.

Terms of 3 to 5 years for drug trafficking are worth the risk
when the money stakes are so high and the syndicates readily
provide skilled defense lawyers; where things don’t seem to be
going well, passage out of the country to exile in luxury.

We must have State and Federal penalties that are uniformly
tough and which contain strong incentives for defendants to assist
in the prosecution of cases. Federal law has only recently been
amended to increase penalties for large-scale smuggling; however,
it is still painfully shy of carrying enough punch to constitute
deterring the trafficking industry.

I am advised by prison officials in Florida that there is little
likelihood that smuggling convictions under the mandatory law
will have sufficient significant impact on the prison population to
be a problem. I expect the same would probably be true relating to
Federal convictions.

During the period in which Florida had 30 cases that would have
fallen under the mandatory sentencing law, Federal drug enforce-
ment agencies in Florida had 128 resulting in trafficking in our
State. Considering Florida’s standing as the Nation’s leading im-
portation State where Federal enforcement is concentrated, we can

7

see that the impact on Federal corrections would not be significant,

at least under current conditions. The chief shortcomings of crimi-
nal justice everywhere today are lack of resources to arrest and
convict and the absence of laws that fit the pattern of criminal
activity.

It would be a serious oversight for this committee to propose
tougher drug-sentencing laws without accompanying statutes to
reform bail procedures. Rail lost its significance long ago as a
means of guaranteeing the appearance of drug defendants to stand
trial. It is obvious to me that those engaged in trafficking are more
concerned today with the price of bail than the length of sentence
that might be imposed. The price of bail has become the price of
freedom. In Florida’s experience, bail of up to amounts like $2
million have been an acceptable cost of doing business for a syndi-
cate grossing $100 million or $200 million a year.

Florida’s law denying postconviction bail to smugglers has in a
number of cases resulted in cooperation by defendants in return for
trial ow lesser charges. Senator Chiles of Florida has introduced a
bill, Senate bill 1253, that would establish conditions for denying
bail to defendants who fall into certain categories. These would
cover persons with previous narcotics offenses, persons on proba-
tion or parole, fugitives from justice, or those dangerous or likely to
engage in further illegal activities.

I hope the Congress will seriously consider legislation of this
kind and put an end to the farce of bail that exists in drug
enforcement today. Likewise, Congressman Shaw and I have ex-
changed correspondence and information on bail statutes that I
know he is considering for introduction.

Finally, I would like to mention the usefulness of RICO prosecu-
tions in putting a financial bite on smugglers. The two-attorney

RICO unit in my office has recovered more than $1 million, 10

times what that unit cost the taxpayers, in less than 2 years that it
has been in operation. This law, which contains criminal penalties
and allows civil forfeiture of assets obtained in racketeering can
put a serious crimp in the incentive for engaging in smuggling,
which is money. We have done it successfully. We intend to do
more.

The committee may want to look at the Federal RICO law and
conlsider what might be done there and begin utilizing it on a wider
scale.

I would like to say again that Florida appreciates very much
your attention to the serious problems that we face in narcotics
enforcement. I think I can speak for all Southern States when I say
that we need your help and are glad that it is receiving the
attention that it is today.

Thank you.

The CHAIRMAN. Thank you, Mr. Smith.

[Mr. Smith’s prepared statement follows:]




PREPARED STATEMENT oF ATTORNEY GENERAL Jim SMITH, STATE OF FLorIDA

Mr. Chairman and members of the committee, I appreciare the

opportunity to testify today on Florida's sentencing practices in of cash. We do not know the fu11 eXtent to which it is being used to
narcotics cases. 7

We, in Florida, are pleased with the attention Congress and the . Florida's controlled substance ldws were substantially strengthened
Administration are noyw giving the problem of drug smuggling, i

As you know, it is the number one crime problem in my state and,
unfortunately, -its largest single commercial activity--ap illegal

The Legislature enacted a schedule of mandatory penaltiesg for various
trade said to be worth between five and seven billion dollars a vear,

degrees of trafficking that have given Florida one of the toughest
anti—smuggling laws in the nation.
We have no expectation of changing that situation-for Preventing
it from getting worse--without substantial help from the federal

These range from three to fifteen years imprisonment for marijuana
government.

 importation beginning at 100 pounds; three to fifteen years for cocaine
above 28 grams and three to twenty-five years for hard drugs such ag
morphine, opium and heroin, .

Working with other states, the National Association of Attorneys
General and the National Federation of Parents for Drug-Free Youth, we
have made a series of recommendations for federal action that are ‘now : The mandatory penalties are determined by the type of contraband and
under active consideration, § which of .aree degrees of seriousness, based on amount of contraband,

, e - are specified in the convictiom
. We have been greatly encouraged by the receptive and cooperative . ;
attitude of Reagan Administration officials at the highest level, Each conviction ig accompanied by a mandatory fine ag well, ranging
: from $25,000 for 100 Or more pounds of marijuana to $500,000 for 28

Because Florida is geographically convenient to the leading source Or more grams of hard drugs.

countries of Latin America, it has the most pervasive drug problem of . . .

any state., . The law says these sentences may not be suspended, deferred or
: withheld and that no person convicted shall be eligible for parole before

The Drug Enforcement Administration estimates that 40 percent of the serving the mandatory minimum, .
domestic demand for recridtional drugs is supplied through the . .
Florida connection, This law, a copy of which I will leave with the committee, was followed

) in 1980 by a statute denying post-conviction bail to smugglers,

I have seen estimates that as much as 70 percent of the marijuana v : :
and 80 percent of the cocaine are moved or brokered through smuggling 5 This is a powerful damper on the romance of smuggling, particularly
syndicates based in Florida. . . for the professionals who would otherwise expect to be released on bail of

virtually any amount within a matter of hours,

I have no.reason to doubt this when more than 1,300 pounds of high-purity : . .
An important feature of Florida's mandatory sentence lay is a

provision allowing reduction of Sentence for defendants who provide

substantial assistance in the identification, arrest or conviction of

accomplices, '

accompanied by a steady increase in the overall rate of crime, Last

year, while the national increase was ten percent, the rate for Florida was The purpose of this section, obviously, is to penetrate the protective

curtain of anonymity that surrounds the barons of the smuggling syndicates,

These are the People we must reach in order to break the sophisticated

smuggling chain that crosses international boundaries,

Florida has not had an opportunity as yet to evaluate the effectiveness
of this law because it was sidelined, more or less, by a constitutional
challenge during 16 of the 24 months we have had it on the books.
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The basis of the challenge was a claim that the provision for
reduction of sentence in return for substantial assistance was a violation

of equal protection rights. The Florida Supreme Court dismissed this claim
in February. !

We were confident this would be the outcome, but the challenge had
the effect of making judges and prosecutors reluctant to put strong cases
at risk while the constitutional cloud existed,

State authorities have made 30 cases in which the quantity of
contraband would have permitted them to invoke the law, yet there have been
only three in which defendants were sentenced under its provisions.

There has been an interesting spinoff, however. We have been told
by authorities in Texas, Georgia, Louisiana and even California that they
have noticed an increase in smuggling across their borders.

Texas officials verified this activity by tracing the purchase of

property along the Gulf Coast to suspected smugglers seeking privacy and
closer control of their activities.

' In a significant number of cases where arrests resulted, defendants

said they would have gone to Florida but changed destinations because of the
nandatory sentences.,

This reluctance to face the state penalties has also been evident
in joint federal-state seizures in Florida. Suspects have attempted to
be taken into federal custody to avoid state prosecution. -

It is evident that traffickers who know about the Florida law are
reacting in a way that shows their fear of it. We intend, not that it has
been constitutionally upheld, to use it to make Florida a state in which
smugglers place themselves at considerable risk.

The Texas Legislature, using the Florida model, has just enacted
a schedule for penalties for trafficking aimed at the professional
smuggler, including a law denying them post-conviction bail.

.

I suggest, Mr. Chairman, that the American coastline wo % Jook
much more formidable to the syndicates and their mules if mofe states--
and the federal government--had such laws,

Those who deal in dependency and addiction, and who reach for the
young to ensure future markets for their goods, will not be deterred
by anything less,

The staggering profits of the drug trade are a lure to criminality
that borders on addiction itself.

Time after time in Florida we have seen defendants who have been
released on six~figure bail going right back to smuggling--and getting

caught again.
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The ability of the syndicates to recruit from every segment of the
population, including the professionals, by holding out the temptation of
instant wealth is insidious.

20
A law enforcement officer earning $1Q’t0112,000 a year and pressured
by inflation and high interest rates is hard~pressed to turn his back on
a $25,000 payoff that can be earned overnight.

Financial institutions caught in the interest crunch find it difficult
Lo turn away multimillion dollar deposits about which no questions are to
be asked.

Selleré of real estate, high-speed yachts, airplanes and specialized
electronic gear find it easy, with the economy in its current slump, to

.deal in cash that smells of drugs.

Attorneys who show up in courthouses even before the charges are typed,
and who participate in the formation of secret land trusts for the investment
of drug capital, have the same problem.

‘ We simply have to deal harshly with a criminal enterprise of such
scope and which is so all-pervasive as to threaten the very fabric of society.

Terms of three to five years for drug trafficking are worth the risk
when the money stakes are so high and the syndicates readily provide skilled
defense lawyers or, if things don't go well, passage out of the country
to exile in luxury.

This insures the continued anonymity of the syndicate bosses. And,

as I have said, replacements are virtually standing in line to do the actual.

work of smuggling.,
We ‘must bring the risks into better balance with the rewards.

We must place the financiers of trafficking in greater Jeopardy.
. We must have state and federal penalties that are uniformly tough and
which contain strong incentives for defendants to assist in the prosecution
of others.

" Federal law has only recently been amended to increase penalties for
large-scale smuggling. However, it is still painfully shy of carrying enough
punch to constitute a deterrent to the trafficking industry.

I am advised by prison officials in Florida that there is little
likelihood that smuggling convictions under the mandatory law will have
sufficient impact on prison population to be a problem. I expect the
same would be true of federal convictions.
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During the period in which Florida had 30 cases that would have fallen
under the mandatory sentence law, federal drug enforcement agencies had 128
resulting from trafficking in Florida.

Considering Florida's standing as the nation's leading importation
state, where federal enforcement is concentrated, we can see that the impact
on federal corrections would not be significant--at least under current
conditions. .

In 1979, there were 7,200 felony drug cases taken up by the circuit
courts of Florida, Of these, 40 percent were disposed of in convictions
or guilty pleas and 51 percent ended in acquittal or with adjudication
withheld.

This appears to be a considerable fallout, but the fact is many of
these drug defendants enter the prison system under other charges arising
out of the same criminal activity.

"For example, in a sample of 139 inmates sentenced for felony posséssion
of marijuana, 62 of the cases also involved burglary, 31 involved armed
robbery and 46 such offenses as aggravated assault or sexual battery.

Prosecutors will frequently proceed with these charges when circum-
stances are such that convictions are more likely and the defendants will
serve an equal or greater amount of time.

Today, the chief shortcomings of criminal justice everywhere are lack
of the resources to arrest and convict and absence of laws that fit
the pattern of criminal activity.

It would be a serious oversight for this.committee to propose tougher
drug sentencing laws without accompanying statutes to reform bail
procedures.

Bail lost its significance léng ago as a means of guaranteeing the
appearance of drug defendants to stand trial.

It is obvious to me that those engaged in trafficking are more
concerned today with the price of bail than the length of sentence that
might be imposed, The price of bail has become the price of freedom.

In one of the largest drug cases ever made by the Drug Enforcement
Administration in Florida, the principal defendant was a man named Jose
Fernandez who lived in Vero Beach in a house valued at $750,000.

Fernandez was indicted in New Orleans on federal charges. Bail was
set at $20 million, reduced to $10 million and later to $500 thousand
by a_federal judge who said agents had not produced evidence he would
forff bail. The defendant quickly put up the money.
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I don't have to tell you that this man, who is said to have accumulated

$30 to 40 million in his years as a smuggling baron, did not appear
in court.

" In Florida's experience, bail of up to $2 million has been
an acceptable cost of doing business for a syndicate grossing $100 or 200
million a year.

Florida's law denying post-conviction bail to smugglers has in a
number of cases resulted in cooperation by defendants in return for trial
on lesser charges.

Finally, I would like to mention the usefulness of RICO prosecuticns
in putting a financial bite on smugglers. The two-attorney RICO unit
in my office has recovered more than $1 million--ten times its
cost to the tawpayers—-in the two years it has ‘been in operation.

This law, which contains criminal penalties and allows civil

forfeiture of assets obtained in racketeering, can put a serious crimﬁ in the

incentive for engaging in smuggling--which is money.

We've done it successfully. We intend to do more. The committee
may want to look at the federal RICO law and consider what might be done to
begin utilizing it on a wider scale. . o

I want to say again that Florida appreciates your attention to the
serious problems we face in narcotics enforcement, I think all of the
southern border states join me in that statement.

In fact, the Southern Conference of Attorneys General adopted a
resolution several weeks ago urging development of a comprehensive
federal policy toward drug enforcement. The work of this committee is an
essential aspect of any such policy.

I am honored that you asked me to testify., If there is anything else
I can do to assist the committee in its work, consider me at your service,

Thank you.

81-2566 O—81——2




14

Myr. ZereErETTI. Mr. Coleman?

TESTIMONY OF J. MARSHALL COLEMAN, ATTORNEY GENERAL
FOR THE COMMONWEALTH OF VIRGINIA

Mr. CoLEMaN. Thank you, Mr. Chairman and members of the
ittee. .
Cor’f‘l}?é epidemic of drug trafficking which Attorney General -Srinth
has talked about is reaching into Virginia. We are not at the same
stage that Florida is in, and we have not gotten this far in reform-
ing our laws, but I am here today to say to this select committee
that the major drug problems so common to urban localities across
America and so pervasive in F(‘ilorida are now being encountered up
wn the eastern seaboard. ' _
anﬁlggal drug trafficking and the problems that are associated yvﬁh
it have hit Virginia with full force, and Virginia is moving quic hy
to step up our antidrug trafficking law enforcement efforts. For th?;
past 8 years our office, the State police, and others have soug_t
authority to call a statewide grand jury, immunity for key wit-
nesses in major criminal cases, greater access to grand jury min-
utes for prosecutors, and otherlmegsures which would enhance our
i ainst multijurisdictional crime. .
ﬁgl%gv?f with maj019 drug smuggling operations using our State and
with increased evidence of organized crime elsewhere in Virginia, I
believe that our legislature will provide those tools to our law
ent officials. . ‘
engi)flzzml have been in office, I have been working for statewide
standards for sentencing in order to make punishment by our
courts more certain and more fair. I think it is awfully important
that people be punished not on the basis of who they are, or where
they live, or what judge decides the case, or what jury comes in
with a verdict, but solely on the basis of the crime. Obviously drug
smuggling is a gravely serious crime. We estimate that in Virginia
a third of our violent crimes are associated with drugs, and I
believe that the people in our State are waking up to the fact that
certain punishment is a real deterrent to crime and the time for
uniform sentencing has come. I hope it has come for the Congress
ell. _ o
aSVVe are also formulating legislation which will reform Virginia’s
bail laws so that those who traffic in drugs cannot simply pay a
large bail and then skip the State. We intend to challenge drug
traffickers on every front, but drug trafficking is an international
crime. The Federal Government possesses uniquely useful re-
sources which can be used to effect the quick and efficient eradica-
tion of illegal drug traffic on our east coast before it becomes more
firmly entrenched. If we do not, and illegal drugs continue to pour
into our country, then we will have no choice but tc wage the
costly fight against drugs on every street corner in America.
Virginia needs your help. There are several pieces of legislation
that are currently before Congress which will benefit us directly.
We strongly endorse the repeal of the Percy amendment to the
International Security Act of 1978 which prohibits the U.S. Gove_rn-
ment from providing aid to foreign countries for herbicide spraying
of marihuana. We must repeal the posse comitatus statute which
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prohibits our military from providing information about suspected
criminal activity to domestic law enforcement authorities.

It is especially important that the N avy be authorized to assist
fully with interdiction efforts on the high seas and that adequate
provision be made for the efficient routine sharing of information
with State and local authorities. We need Federal legislation which
will allow, with people caught in major narcotics operations, the
setting of bail at levels which are a realistic deterrent to skipping
the country. We need to set minimum Federal sentences for drug
trafficking offenses, penalties that are commensurate with the
great suffering caused by these drugs.

I also believe that severe restrictions should be imposed on any
parole for drug traffickers.

Finally, I want to stress the need, which I believe is urgent, for
all of us to cooperate closely in pursuing our drug enforcement
goals. Today, lack of coordination among Federal agencies has been
a frequent impediment to enforcement efforts. There needs to be a
much closer relationship between the various Federal agencies in-
volved and top State and local law enforcement officials. We have
established in Virginia an association of Federal, State, and local
law enforcement officials that meets on a regular basis to try to
coordinate. It has been beneficial to Virginia and I am sure it
would be beneficial in other States.

The attorney general of Florida and the Legislature of Florida
have been the cutting edge in showing us the way in all of this. I
commend them for what they are doing and I commend this com-
mittee for taking an interest in this subject and I want to promise
the members of this committee the full and immediate cooperation
of Virginia in the efforts that you are undertaking.

[Mr. Coleman’s prepared statement follows:]

PREPARED STATEMENT OF J. MARSHALL CoLEMAN, ATTORNEY GENERAL FOR THE
CoMMONWEALTH OF VIRGINIA

GENTLEMEN: It is not novel to acknowledge the serious problem which illegal drug
traffic presents to this nation. I realize that for each of you, and hundreds of other
officials across this country, how to halt this growing menace is an abiding daily
concern, a top priority among your public tasks.

I am here today to tell you that the major drug problems so common to urban
locales across America, and so pervasive in the State of Florida in recent years, are
now being encountered up and down the coast of the eastern United States,

I am here to tell you that illegal drug trafficking and the problems associated
with it have hit Virginia with full force.

I am here to say that Virginia is acting now to minimize and prevent illegal drug
traffic and its varied harmful impact.

And, on Virginia’s behalf, I want to ask this Committee and the Congress to fully
appreciate the nature of the problem besetting the Atlantic Seaboard states and I
want to ask for your cooperation in several specific ways.

First, let me stress the nature of the problem we are facing.

Hlegal drug trafficking has become one of this country’s largest industries. United
States Attorney General William French Smith recently reported that the retail
value of illegal drugs reached $78 billion in 1978. At the rate this traffic has grown,
the national retail bill for illegal drugs could now easily be over $100 billion a year.

I%legal drug trafficking presents overwhelming problems to law enforcement offi-
cials.

Drugs feed violent crime. Dealers fight over its control. Addicts commit daily
crimes in order to buy it. It's estimated that as many as one-third of all violent
crimes are drug-related.

We cannot ignore the threat that large amounts of uncontrolled cash pose to the
integrity of our criminal justice system.
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And let us not forget the personal tragedy which drugs bring to the user and his
or her friends and family. Let us not forget the reason these drugs are illegal in the
first place. These substances are controlled and must remain controlled because of
their devastating effect on an individual’s health, on an individual's ability to
function, on an individual’s sense of responsibility toward others. o

Now I do not pretend that drug traffic is rampant in the State of Virginia, or that
we have experienced its impact as has, for instance, the State of Florida. But we
have certainly seen the head of this dragon. Only last week, a Virginia State Police
spokesman speaking before a le;,;:islative commission called drug trafficking “the No.
1 criminal problem in Virginia.’ _

From its initial days last January, the administration of President Ronald Reagan
has made action against illegal drugs a national priority. Presidential Counselor Ed
Meese underscored this to me in a private meeting last month, in which I briefed
him on the drug problem in Virginia and sought his help for measures I'm outlining
here today. Only two weks ago, the renewed commitment to this cause which is now
evident in the Congress was emphasized to me when I met with Senate Majority
Leader Howard Baker and solicited his assistance with Paraquat legislation.

Two groups with which I am affiliated, the National Association of Attorneys
General and the State Drug Enforcement Alliance, have asked in loud, clear terms
that federal attention be focused on the drug problem where it is growing fastest—
in the “arc” of states reaching from California across our southern border to
Florida, and then up the Atlantic Coast to at least the Chesapeake Bay.

In recent years, national drug enforcement efforts have centered on the heroin
traffic from Southeast Asia. Although heroin is readily available in Virginia's cities,
and its purity has substantially increased in recent months, the bulk of our illegal
drug traffic, and that of our sister states to the south, is in marijuana and cocaine.
In fact, these coastal states are now the primary beachhead for illegal narcotics
coming into the United States.

I want to direct your attention to the Atlantic Seaboard and the rapid increase in
drug traffic we've experienced since Colombia became the main supplier of marijua-
na and cocaine to the States. And I want to note that since the State of Florida has
implemented effective drug enforcemernt measures, we are seeing a rapid increase in
illegal drug traffic further up the coast.

Only two weeks ago today, Virginia State Police and Drug Enforcement Adminis-
tration' personnel seized 15,000 pounds of marijuana in a farmhouse near the James
River, a major Cheseapeake Bay tributary. It was believed to be part of a shipment
from Colombia.

Last December, a Panamanian vessel with a Colombian crew ran aground at the
mouth of the York River, also a Chesapeake Bay tributary, with about 20 tons of
marijuana aboard.

In December of 1978, State Police seized 13,000 pounds of Colombian marijuana
brought ashore from the James River, of a total shipment estimated to be 25 tons.
About $2 million in cash was also confiscated from those arrested.

ﬁYirginia is moving quickly to step up our anti-drug trafficking law enforcement
efforts.

At both the state and federal levels, we need better legal instruments to fight
violent crime, drug traffickers and organized crime. For the past three years, my
Office, Virginia's State Police, and others have sought authority to call a statewide
grand jury, immunity for key witnesses in major criminal cases, greater access to
grand jury records for prosecutors, and other measures which would enhance our
fight against multi-jurisdictional crime.

Now, with major drug smuggling operations using our state, and with increased
evidence of organized crime elsewhere in Virginia, I believe that our legislature will
provide these tools to our law enforcement officials.

Since my first day in Office as Virginia's Attorney General, I have been fighting
for statewide standards for sentencing, in order to make punishment by our courts
both more certain and more fair. I believe that people are waking up to the fact
that certain punishment iz a real deterrent to crime and that the time for uniform
seiiencing has come.

Though we oppose gun control, we already provide an extra penalty in Virginia
for crimes committed with a gun. I've proposed further toughening of this statute,
and I think we're going to get it.

I'm very pleased with the mandatory minimum sentence for drug traffickers
which was recently passed by the legislature and upheld by the courts in Florida.
and we're going to seek similar legislation in Virginia.

Drug traffickers must know that if they're going to commit the crime then they’ll
have to “do the time.” Our judiciary needs to understand the gravity of drug
offenses. With sentencing uniformity set by our legislature, with the educational
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impact of public opinion, and with corrective processes within our state court
system, I am confident that Virginia’s judges will be imposing future sentences
which are commensurate with the crime committed.

We're also formulating legislation now which will reform Virginia’s bail laws so
that those who traffic in drugs cannot simply pay a large bail and skip the state.

We intend to challenge drug traffickers on every front.

But drug trafficking is an international crime. The federal government possesses
uniquely useful resources which should be utilized to effect the quick and efficient
eradication of illegal drug traffic on our east coast before it becomes firmly en-
trenched. If we do not, and illegal drugs continue to pour into this country, then we
Xill have no choice but wage the costly fight against drugs on every street corner in

merica.

Virginia needs your help and we need it now. There are several pieces of legisla-
tion currently before Congress which will benefit us directly.

(1) We strongly endorse the repeal of the Percy Amendment to the International
Security Act of 1978, which prohibits the United States Government from providing
aid to foreign governments for herbicide spraying of marijuana.

The repeal of the Percy Amendment is included in both the House and Senate
authorizations for the Foreign Assistance Act. It passed the Senate earlier this
week. It has passed the House Foreign Affairs Committee and I strongly urge you
and your colleagues to support it on the floor.

This measure will allow the use of the effective herbicide Paraquat to kill mari-
juana crops in the field. Marijuana tainted by Paraquat may have some harmful
effects on those who smoke it. For this reason, I hope that the herbicides used can
be dyed or scented as a warning to those who may purchase and use marijuana
which has been sprayed before harvest.

The funds for spraying Colombian marijuana should be made available immedi-
ately and arrangements facilitated with the Colombian government. It is far easier
and far less expensive to stop illegal drugs at their source. If Colombia seeks United
States assistance in developing substitute crops in order to replace this export loss,
then we should consider providing this aid.

(2) We must repeal the posse comitatus statute whizh prohibits our military from
providing information about suspected criminal activity to domestic law enforce-
ment authorities.

Both the House and Senate Armed Services Committees have voted to repeal this
statute.

Although we do not wish for our military to become involved in domestic intelli-
gence or law enforcement operations, their routine patrol of our borders and their
capacity for surveillance represent an enormous potential for impeding the entry of
illegal drugs by both sea and air. It is especially important that the Navy be
authorized to fully assist with interdiction efforts on the high seas.

In repealing posse comitatus, adequate provision must be made for the efficient
routine sharing of information with state and local authorities.

In addition to the repeal of posse comitatus, I would suggest to this Committee
that consideration be given to assistance from the Central Intelligence Agency.
Certainly information which they routinely develop could be useful to drug enforce-
ment authorities.

(3) Interdiction or destruction of illegal drugs at the source costs only a fraction of
what stopping an equivalent amount of drugs on the street costs.

Eradication of drugs in their source countries should be a top priority for the
United States State Department and our embassies in these countries.

I support the provision of necessary resources to enable the Coast Guard to fully
exercise its new authority to interdict drug smugglers on the high seas.

I would support legislation enabling the Federal Aviation Administration to
assume specific responsibilities in reporting and intercepting planes used in drug
smuggling, and in prosecuting lawbreakers.

The U.S. Customs Service is another strategically placed agency which can pro-
vide useful information on various international transactions.

{4) The full utilization of several appropriate federal agencies should constitute
the most efficient means of using taxpayers’ dollars to fight illegal drug traffic.

Congress should pass the legislation necessary to encourage the Internal Revenue
Service to share with law enforcement authorities certain information indicating a
crime may have been committed. Such changes in IRS procedures would aid law
enforcement agencies in the investigation of major suspected narcotics traffickers.

Senate bill Nos. 732 and 1010 and House bill Nos. 1501 and 1502 would require
that IRS take an affirmative role (acting with a court-ordered decree) when it has
information that may be useful to the Justice Department.
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Every American citizen has the obligation to inform law enforcement authorltx_es
should they have knowledge of a crime. The Internal Revenue Service, through 1t;s
interpretation of the 1976 Tax Reform Act, has considered itself exempted from this
obligation; Congress should clearly reject this notion.

(5) I welcome greater involvement in drug enforcement by the Federal Bureau of
Investigation. More emphasis should be placed on seizing assets bought wgth drug
money. The FBI has developed considerable expertise in tracking drug trafﬁc_cash.
We may need broader federal legislation to allow the FBI and other agencies to
more effectively seize drug traffickers’ assets. )

(6) I strongly agree with Attorney General Smith when he recently said that our
war on drugs is being undermined by lenient bail procedures which let top suspect-
ed drug dealers flee prosecution at relatively low cost. Smith says that the Drug
Enforcement Administration is now chasing 38,000 fugitives who fled after being
caught the first time. DEA has only 2,000 agents.

We need federal legislation which will allow, with people caught in major narcot-
ics operations, the setting of bail at levels which are a realistic deterrent to skipping
the country. Perhaps bail should be set at the price which any confiscated drugs
would sell for on the street. And we should deny bail pending appeal to people who
have been convicted of major drug charges.

(7) We need to set minimum federal penalties for drug trafficking offenses—
penalties commensurate with the varied suffering caused by these drugs. Severe
restrictions should be imposed on any parole for drug traffickers. )

Frankly, gentleman, from top to bottom, those persons pushing drugs in this
country just do not perceive much risk in doing what they do. We need to change
that with tough laws, tough enforcement, vigorous prosecution, and tough sentenc-
ing. And those of us with a sworn obligation to protect the public have a special
responsibility to make our criminal justice system work.

(8) With all our drug enforcement activities, we must never neglect the insepara-
ble relationship of narcotics racketeers and organized crime. Organized crime fig-
ures frequently call the shots in drug trafficking, bankrolling its operations and
reaping its enormous profits.

Senate bill No. 814 and House bill No. 8268, the Organized Crime Act of 1981,
designed to deal with organized crime and violent crime, is very supportive of
federal and state drug enforcement and I support its passage.

(9) Finally, I want to stress the urgent need for all of us to cooperate very closely
in pursuing our drug enforcement goals. To date, lack of coordination among federal
agencies has been a frequent impediment of enforcement efforts.

There needs to be a much closer relationship between the various federal agencies
involved and top state and local law enforcement officials.

I urge you to support and to assist the administration’s efforts to establish a clear
and workable delineation of the federal role in combatting illegal drug trafficking.

I promise you Virginia’s full and immediate cooperation in all these endeavors.

Together we can succeed. Half-measures and separate efforts will not work. The
scope and dimension of the problem shbuld bind us to this task. Surely we cannot
allow this corrupt, violent criminal industry to continue to flourish in our society.

Thank you.

Mr. ZerereTTI. Thank you, Mr. Coleman.

I want to thank the both of you, really, for a very informative
kind of testimony. We will start some of the questions. I am going
to ask a few questions and then, if you will forgive me, I have to
leave to go to another committee hearing and I will ask Mr. Beard
to take over the chair at that time.

Let me ask the both of you: one of the things that we found in
New York City was that the kind of mandatory sentences that the
State imposed on drug cases or in prosecuting possession cases,
that we found problems within the prison system and it had an
impact on the whole criminal justice system overall because most
of the cases that came before it had to be in its entirety, had trials
and had to go forward. Nobody would bargain on those kinds of
galsles and nobody would have any plea-bargaining procedures to
ollow. ,
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What is your feeling in getting on with plea bargaining on drug
trafficking cases or drug possession cases, No. 1; and No. 2, what do
you feel about the impact on the prison system overall?

Our problems have been that it is the city jail, the detention
areas, that have had the biggest problems because they have been
the ones that have been overcrowded. Second, they have been the
ones that the Federal courts have created or have instituted man-
dates for those localities to comply with which they can’t. There
are minimum standards that they have to reach, and they have
had that kind of a problem. So by creating a mandatory kind of
sentencing procedure, with high bails and that kind, we have found
aﬁ impact on detention areas and the criminal justice system over-
all. ,

I would just like both of you to touch on that kind of thing.

Mr. CoLemaN. Well, we have not gotten as far as Attorney Gen-
eral Smith has on this, but we find, with respect to the second
question that about 40 percent of the people in the prisons in
Virginia are there for nonviolent crimes. Now, that doesn’t mean
that we can release them or that we should. Many of them would
have to be in jail or prison; I am satisfied of that. But I think the
problem that we have identified is that no one is establishing the
priorities of who ought to be behind bars.

We have a system in Virginia where we have to accept everyone
that the local judges send to us. We have example after example of
disparity, where a person in one part of the State gets a very long
sentence for a crime that routinely is given probation in another
part of the State. What we need to do, I think, in Virginia, with
uniform sentencing, is to establish the priorities and say: “We have
10,000 spaces that are now available. Who do we want to go into
those spaces? We want murderers, robbers, rapists, drug traffick-
ers.”

I think if we begin to establish the priorities up front we can
handle the problem within the prison. What the general assembly
has done in the past is to come in and release people early. For
example, we had this a couple years ago. The general assembly
came in and said that everyone that had not yet gotten parole
would get out 6 months early, but the flaw in that was that the
worst offenders were back on the street.

With respect to the second part, I like the idea of trying to have
some sort of compromise between almost unfettered discretion,
which is what we see in many States now, and mandatory sentenc-
ing, which leaves no discretion to the judge by establishing a
system of presumptive sentencing which says that a prisoner must,
or a criminal once convicted must be sentenced according to guide-
lines. There can be enhancements for his past offenses. There can
be reductions for other factors. But in the final analysis, the seri-
ous offenders will go to jail and prison unless the judge will demon-
strate in writing why that person ought not to go there.

The advantage of that to me is that it makes the exception very
exceptional. It guides the hands of the judges, and if you look at
our laws in any of the 50 States that have not yet adopted some
system of mandatory or uniform sentencing, there really are no
guidelines. The most important part of a trial to most defendants
turns out to be how much time they are going to spend behind
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_bars, but it is a no man’s land right now. There is nothing in the

books that shows how much time a person should spend. I think if
we guide the hands of our judges and give them a more rational
way of sentencing, that we can accommodate our system to the
needs in prisons and to the needs of plea bargaining. '

Mr. ZereErerTi. Don’t you feel that kind of aspect, though, is
going to lead itself to a little bit of fogging of the system? I don’t
know what kind of system you have in Virginia, but in New York,
for argument’s sake, everything comes out of the criminal court;
everything comes out of one tunnel, so to speak, and there is really
no classification of offense in that sense. Kverybody that is coming
through, the prosecutors go over the case and make a determina-
tion whether they want to go to trial or whether they want to take
a plea and work it that way. o

Unfortunately, under the drug provisions, it is mandatory that
possession or trafficking in certain amounts, you are going to go to
trial, which creates that kind of a problem for the prosecutors and
for the district attorney’s office to function, really, because there is
a backlog of those kinds of cases. .

Mr. CoLemaN. The prosecutors have spoken to me about this
problem from the very beginning, and what we have done in the
proposal that we have is to, I think, solve that problem. The
prosecutors were concerned about two bites at the apple. We now
have jury sentencing in Virginia. A lot of times a person will not
take a jury because he is arraid the jury will give him a long
sentence. Of course, the prosecutors have that as an advantage.
They can ask for a jury themselves.

What we have done is to say that with the new uniform sentenc-
ing that a factor can be added or can be subtracted from the
sentence for a guilty plea. I think that is constitutional, I think it
is appropriate, and we can say to somebody: “You come in and
plead guilty, you are going to do better. You are still going to have
to serve time, but if you are convicted you are not going to get that
credit at all.”

Mr. ZereEreTTI. Do you think we should have a separate court?

Mr. CoLEMaN. I don’t think we need it in Virginia. I think that
the courts that we now have can handle all of these cases and, in
fact, the clogging of the courts in Virginia is not yet the problem
that it is elsewhere.

Mr. ZerereTT1. We have, under the mandatory structure, there is
no plea bargaining. Here the first offender gets the same as those
that have been involved in it over a period of time, and you are
going to go to trial, you are going to go through the whole process.

Mr. CoLemMaN. What I am trying to say, though, the suggestion
that we have made is slightly different and Jim has some experi-
ence, so he can say better, but what we have tried to promote is
the idea that we don’t want to take all the flexibility and all the
discretion out of the system; we think that you remove it one place,
it shows up someplace else. There are less convictions. The charges
are reduced. Somehow people are still getting discretion in the
system if you take it all out in sentencing.

What we have said is that we want to provide guidelines. We
want to provide a presumptive sentence which should guide the
judges. They can subtract or add to it based on the factors, and
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that one factor can be, if a person pleads guilty, he is still going to
have to go to jail or prison, but he is not going to have to go for as
long if he did not plead guilty and we believe that is constitutional
and appropriate.

Mr. ZerereTTI. Thank you.

Mr. Smith, do you want ta respond to that also?

Mr. SmitH. Yes, sir.

Overcrowding within the State prison system in Florida and at
the jail level, city and county jails, is a tremendous problem in our
State. We have one of the highest per capita prison populations in
the country. I think we are third behind California and Texas.
With the refugee problem we are experiencing now in southeast
Florida, the county jails there and the State prisons in that area
are tremendously overloaded. In fact, we had to go to the great
extreme of filing suit against the Federal Government to try to get
them to take some of those Mariel refugees into Federal custody, so
1t 1s a tremendous problem.

_ Our statute really, you know, if you are charged under traffick-
ing there is no plea bargaining, and it is a 3- to 25-year minimum-
mandatory sentence, but we think the problem is the extent in our
State, that we have to approach it that way. Florida has been
careful in the sentencing area. We don’t have very many mini-
mum-mandatory-type sentences across the board, but this is an
area where we feel, to send a message that has to be sent to people
that want to take the risk to engage in this kind of activity, the
consequences when they are caught will be very, very severe.

_We are committed in Florida, you know, to continue to build the
kind of prison facilities we are going to have to have to take care of
the problem. It is very expensive, $30,000 to $35,000 per bed to
build a prison. We feel like we are going to have to build over the
next 10 years to meet the needs that exist two 600-person facilities
a year, so that tells you where our commitment is and our Gover-
nor 1s recommending those kinds of expenditures to our legislature.

Mr. Smrth. I hope you have better luck than we had.

Mr. ZererETTI. We are still fighting over where the location of
the prison is going to be.

Mr. SmitH. We have that problem. I am going to Orlando Tues-
day to kind of beat on their county commission a little bit about
the need for a State facility there. Everybody wants them locked
up but nobody wants them in their back yard.

Mr. ZerErETTI. Nobody wants to spend the money, either.

Mr. Smita. The other thing, though, that I think will get the
politicians’ attention, we have some counties in Florida now where
for every Inmate that is taken in, they have to release one or two,
and the politicians have to start having to-live with the conse-
quence of a person who is released under a court-qrdered cap like
that going out and committing a violent crime, and with that
blame being placed at their feet, they will start appropriating the
money to build the cells.

Mr. ZerFerertr. I would hope that you would take a look at my
bill, which leads local government to that end and hopefully that
kind of introduction would be accepted by all politicians.

Mr. Beard?

Mr. BEarp. Thank you, Mr. Chairman.
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Mr. Smith, you made the statement that the price of bail has
become the price of freedom. This is something that I hear over
and over again, and the case that you referred to in New Orleans
where bail was set at $20 million, reduced to $10 million, and later
to $500,000, and the defendant quickly put up the money, and if I
am not mistaken the defendant is no longer available. .

What laws or what activities have taken place in Florida—and
excuse me if I have not looked at your statement clos‘ely enough for
the laws that you have on the books—but have you initiated a law
to correct that situation? L

Mr. Smita. Our legislature passed last year a law denying indi-
viduals convicted under our trafficking statute any bail.

Mr. BEARD. I understand that. ‘

Mr. Smite. But we have a constitutional guarantee of bail pre-
trial. We are looking at that with the thought of a constitutiongl
amendment next year to modify—I think the District of Columbia
has a bail provision that you have to go to court and show probabl_e
cause, you know, that the guy is not going to be there when it
comes time for the trial.

We are looking at that. In the meantime, we are just trying to
bring to the court’s attention all of the horror stories, and it has
happened, over and over, and over again in Florida, that you have
got to set it at $5 million or $10 million or they will be gone. We
have had up to $1 million.

Mr. Bearp. Exactly. That is my point. I don't question the consti-
tutional right of an individual, let’s say, before conviction to be
granted bail. The aspect that I am questioning is the ridiculously
low bail for people dealing with hundreds of millions of dollars,
that $500,000 is just a drop in the bucket.

Would you recommend—and I would like to hear comments from
Mr. Coleman also—that the Congress look at establishing some
type of minimum bail, whether it be tagged onto the bail set as to
the value of the contraband, or twice the street, value, or try to
discover some type of formula where they still have some type of
flexibility but at least guarantee that these ridiculously low bails
will no longer be the case?

Mr. SmrtH. Perhaps some kind of a schedule could be worked out
that would conform with the statute like ours, half the value, or
whatever the street value of the drug might be, or something like
that. It just shocks me that courts will continue to entertain bail-
reduction hearings with the track record that has been established.
I am just shocked that the court will entertain those kinds of
hearings. There have just been too many stories of those people
setting up shop down in South America or Central America, living
like a king, and we know it is going to happen when they walk out
of the courtroom. They laugh about it.

We have examples in Florida where a big load is coming in
somewhere and the lawyer will show up in a little town the after-
noon before to locate all the bail bondsmen so they can set up shop
to get them out, $100,000 or $200,000 is just nothing.

Mr. Bearp. Have you had any situations in Florida where an
individual lawyer representing a big drug dealer will come and try
to negotiate with the county, contributions to the county or to a
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charity, in efforts to have charges dropped? Have you ever had any
precedent like that?

Mr. Smrra. We have some lawyers in Florida targeted, that
represent some of the big bhoys in the drug business, and we feel
like some of their activities perhaps can bring them into some kind
of a conspiracy charge, and we are investigating a lot of things like
that right now, so it is not appropriate for me to comment,

Mr. BEARD. I understand.

~Mr. SmitH. It really was so absurd for awhile, to me, the situa-
tion where a lawyer will go into a small community the afternoon
before a big load of pot is coming in to locate the bail bondsmen so
his people won’t have to sit in Jail for a couple of hours. We ave
loqking at some folks like that that we believe, with that kiad of
prior knowledge, might have to answer a conspiracy prosecution.

Mr. Bearp. Have you found that any of these attorneys operate

out of more than just the State of Florida?
er. SmitH. Yes, sir; they get in their Learjets and go all over the
place.

Mr. BEARD. Mr. Coleman, on the bail issue, do you have any
comments?

Mr. CoLEMAN. Yes, §ir; one 30-second comment on the jail and

prison problem. We, like the State of Florida, are experiencing

Unlike what the chairman said, we found many of the communi-
ties are anxious to have them, that they fight over getting the
prisons into _some_of.thes.e counties. I think that when you consider

of the budget of Virginia, but yet concerns 99 percent of the people,
that we are going to be able to build enough prisons to solve the
problem.

On bail, I think that we have got to be sure that it is not simply
a cost of doing business. Again, we have not been under siege for as
long as Florida has, but we are seeing it happen in Virginia, where
people will post bail and it is simply a business expense and we
never see them again.
~ I'am in favor of the next session of our general assembly reform-
Ing our bail laws to be sure that it is more than what it now is. I
especially like the idea that Florida has come up with of denying
bail for post-conviction appeals.

Mr. BEA'RD. Do you not think it would help if the Congress, in
dealing with the Federal laws, could help set the example so we
coulci nrl)aybe establish some type of consistency throughout this
country?

Mr. CoLEmMAN. That is right, and that is one thing I forgot to
bring out when I was talking earlier. The better job that the
attorney general of Florida does, the tougher our Jjob becomes,
because what we are seeing happen is that Florida is now doing a
very good job, I think, of dealing with the problem and people are
starting to come up the coast further, to North Carolina, to South
Carolina, and to Virginia, and we don’t want to see it happen to us
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there. We want to do these things before we get into the problems
that Florida has suffered. o

I think that if the Congress were to do it it would be helpful
because we wouldn’t have the case that the attorney general of
Florida mentioned where people will ask to be taken into Federal
custody rather than State custody. ‘ .

Mr. BearD [presiding]. Congressman Coughlin of Pennsylvania?

Mr. CougHLIN. Thank you very much, Mr. Chairman.

Mr. Coleman, you expressed a preference, 1 guess I would say, for
presumptive sentencing as opposed to a minimum mandatory sen-
tence. I guess I wondered if you felt that presumptive sentencing
carried the deterrent effect, perhaps, that a minimum mandatory
sentence would carry.

Mr. CorEMAN. I think the problem with minimum mandatory
sentencing is that criminals know what is going to happen if they
commit certain crimes. They are not going to amount to anything,
because the problem now is that people, I think, in Virginia and in
other States, believe that there is always an out. There is parole,
there is early release, there is probation, there is this judge, or that

jury.

I think the advantage with presumptive sentencing is that it
does not take away all the discretion from a judge and bind his
hands, but it still designates certain crimes for which prison is the
certain alternative. Now obviously we can’t establish a system
where everybody goes to jail for every offense, but I think we ought
to designate the ones that they should go to jail and prison for.

I believe that presumptive sentencing is a much more workable
system than mandatory sentencing because the experience with
mandatory sentencing has been that discretion winds up someplace
else. I know that in Boston that they had years ago a very tough
mandatory law for carrying of firearms and they found a lot of
people who were not criminal in any respect that had guns and
had violated the law, and the result was that they would go to
prison for it. You found that they got very few convictions then. In
fact, even in Virginia we have a habitual offenders law, one of our
few mandatory laws, for people who have a driving record that
includes, among other things, three driving offenses under the
influence. '

You always see this shying away in cases of imposing that. I
think there are two things you can do about it. One, I think, that
we have improved in Virginia is by establishing a judicial inquiry
and review board that is available to take corrective actions when
judges don’t follow the law. I think that establishing prison as the
alternative for certain crimes but not establishing the precise sen-
tence is a good alternative, and I think in other cases requiring
that if a judge is going to depart from the guidelines that he has to
justify that, and I would like to see the State have the ability to
appeal that, because right now in Virginia if a judge releases
someone who has committed a serious crime, I can’t do anything
about it and no citizen in Virginia can do anything about it.

I think that the double-jeopardy question ought to leave off once
the conviction is determined. I think the question of sentencing can
be a matter subject to appeal, and that is true in many States—or
in some States, I should say.
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Mr. CouGHLIN. Let me ask Mr. Smith only, do you actually have
cases that you are aware of where lawyers go into a town in
advance of a shipment, with knowledge that a shipment is coming
in, and line up the bail bondsman ahead of time?

Mr. SmitH. That has happened in Florida; yes, sir.

Mr. CouGHLIN. That is an astonishing thing.

Mr. SmiTH. It has been that brazen there, you know.

Mr. CoucHLIN. Wouldn’t those attorneys be guilty of something
or other? ‘

Mr. Smita. Well, we are looking at some of them real close. I
hope that before too much time goes by that charges will be
brought against some of these people.

Mr. CouGHLIN. They know a crime is about to be committed. I
would guess that they would have to, to the extent of going out and
arranging bail bonds, be guilty of something.

Mr. SmitH. The smugglers, they don’t like to spend any time in
those jails. T think the most delightful day that I had as attorney
general was when a major criminal case was filed, and at the same
time we filed a civil RICO action and were able to place liens on
property, and houses, and cash that these people had to the extent
that they couldn’t raise their bail for several days, and they got to
spend about 1 week in a very small county jail, and they were very
uncomfortable. We hope that there will be more of that kind of
thing in the future.

Mr. CouGHLIN. Do you feel that in Florida your mandatory mini-
mum sentence law has had the effect of having judges reduce their
rate of convictions?

Mr. SmitH. Well, the judges are not—I am not sure I understand
your question. Not following the statute?

Mr. CougHLIN. What I am trying to say is, do you find that
convictions are less likely because of that law?

Mr. Smita. No, sir; I don’t think so. The judges are going to
follow this statute. Because of the constitutional challenges the
first 16 months it was on the books, prosecutors were reluctant to
charge under it. We had about seven or eight circuit court judges
that had declared it unconstitutional. Until we resolved that in the
Florida Supreme Court, prosecutors just weren’t bringing charges
under it.

Now it is being used. We know that a lot of the unloading
business is going to other States because of the stiff penalties. We
are getting a lot of valuable information from people who are
charged under this, and the only way they can have their time
reduced is to provide us with information that will help in other
prosecutions.

This is a very valuable tool that we think is beginning to work
effectively and will work effectively.

Mr. Bearp. If the gentleman will yield, I would like to clear up
one thing, because I know Mr. Coleman used the example of some-
one that is caught carrying a gun, that they had mandatory sen-
tences in Massachusetts. You found some convictions not taking
place because this man had a clean record.

But in your mandatory sentencing, you are talking about big
drug pushers.
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Mr. SmitH. Yes; that is the point. Our laws are not aimed at the
casual user in any way. We start at 100 pounds of marlhuana., you
know, for a 3-year minimum mandatory; 10,000 pounds of marihua-
na would bring a 5-year minimum mandatory. _

So it is aimed at the dealers, the big boys. It does not impact the
casual user at all. The courts are not reluctant for that reason.

Mr. CoLEMAN. Yes, sir; I would like to say I support that because
I think he is exactly right. What I was trying to make a different
point is you have got to be careful about the promiscuous use of
mandatory sentencing, because you undermine the whole system.
But when it is focused, as theirs is, on the dealers, I am_conymced
the judges would follow it. And I think we have remedies if they
don’t.

Mr. CougHLIN. Thank you, Mr. Chairman.

Mr. Smaw. Mr. Chairman, I would also like to praise Mr. Cole-
man for the good work that he is doing in the area of drug
enforcement. One of the things about living in Washington is you
are constantly reminded of what is going on in Virginia. And I am
glad you did make the point that what Florida does, does impact
indeed upon Virginia, as it does the rest of the Nation.

You mentioned, I believe, in your testimony that 5 percent of the
budget, State budget in Virginia is going toward the prison system.

Mr. Smith, do you have a comparable percentage, or do you
know what it is with regard to Florida’s budget?

Mr. Smurn. Florida spends about $220 million a year on its State
prison system, and we have about a $9 billion State budget.

Mr. Suaw. It would appear to be substantially less than what
Virginia is. I bring that up because one of the big, big problems
that we have in Florida is not having kept pace, and my own
county, Broward County, in the Fort Lauderdale area, is certainly
one of those that is under one of the more severe jail caps that has
been imposed by the Federal courts.

I would also like to say that I am particularly delighted to hear
of the emphasis that Florida is now putting on the possible involve-
ment of some attorneys. I think that, in the State of Florida, we
have probably one of the best and most honorable bar associations
of any State in the entire country. And I think that attorneys have
been getting, in many instances, a bad rap, because I know in the
years that I have practiced law that I found them, in most in-
stances, to be extremely honorable.

However, I think that in order to maintain this, that it is neces-
sary that we do have a very close vigil on those that are using the
rights, the constitutional rights. And one thing that I feel is quite

apparent is that to protect a defendant’s rights, which is the re-
sponsibility of a lawyer, does not.require him to slither down in the
gutter with his client. This has happened, and it has happened far
too frequently. And I think that perhaps the action that you are
taking will get the vigorous endorsement of both the Florida and
the American Bar Association, because I think that there are some
attorneys who are abusing these rights and that they are actually
entering into conspiracies.

I have even seen situations where there has been a tremendous
amount of evidence that an attorney’s fee can be predicated as a
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Igaf_rcentage Oor a contingent fee on a successful operation of smug-
ing.

These are things which cannot be tolerated, and I think that
those few that have abused the judicial system with the knowledge
of an attorney should be dealt with as common criminals because
that is exactly what they are.

Mr. Suaw. Attqrney General Smith, if you would for one
mor’nent, I am familiar with the RICO system as it is in Florida. I
don’t knovs_r whether the rest of the—to the extent other people
here on this con;mitteg have had experience with that. Could you

rent and being able to trace assets.

Mr. SmrrH. Our State RICO statute is patterned after the Federal
statute. Federal prosecutors, for the most part, have only utilized
the criminal part of the RICO statute, and States that have RICO
laws have used the civi] forfeiture sections more than the Federal

ago. Those two lawyers in these cases are all tracing assets.”It is
very complicated, very time consuming, and you are always fight-
Ing some really good lawyers on the other side,

But in less than 2 years, they have recovered over $1 million in
fou}" major cases, and have many, many other cases under investi-

ence committee now—six to eight additional lawyers, with the
track record that we have been able to show them with just two.

But_, again, when you can tie their assets up and take cash and
the kind of recoveries we have had in cash, land and that kind of

thinég away from them, you really do hit them where it hurts the
most.

One thing that we all can agree on, as we do on many other
things, is that we cannot overemphasize the immediacy of the
problem, the émergency of the problem, and the need for this
Government to take quick and all-out action.

Mr. SmitH. The drug war can be won without having to spend
billions of dollar:s. If we can, I think, spend as little as $200 million
more at the national level than we have been spending and resume
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spring operations in Colombia, places in Jamaica where they have
asked for that kind of help to eliminate the drug at its source, we
can, I think, within about 2 years, see a dramatic decline in illegal
drugs entering the United States. .

I want to echo what Clay has said, that it has been a bipartisan
approach to solving what really is a national problem. I am a
Democrat, but I have had great access to people in the White
House to discuss this national problem and I am delighted at the
kind of signals I see coming from the White House and from the
Congress. I think more action has taken place in the last 3-or 4
months in terms of the repeal of the paraquat amendment, posse
comitatus and things like that that send out the signals that need
to be sent out and policy that needs to be established that will let
us stem the flow of drugs coming into our country.

Mr. CorLEMAN. Let me add just one thing to that. I couldn’t agree
more with what is happening in Washington is encouraging to us,
because it is a geometrical relationship between the resources that
are needed to stop the drug smuggling once they get to shore. What
we find happens is a boat or a plane will come into Virginia and go
up a river and go into one of the rural counties, and it will be
spread like sand across the State.

If we could apprehend the boat as it is coming into the water, or
the plane as happened in one case—we just happened to be in an
airport when the plane landed. It was a complete coincidence. We
were able to apprehend all of that, all of the people, and to get the
contraband.

We had a case where the police opened up a suitcase and there
was almost $2 million in that suitcase. And I know that Florida
can give you 100 examples for every one I can mention, but if we
can have the cooperation of the Federal Government, through the
Army and the Air Force and the Navy, and even the CIA, and also
the State Department in spraying in the source countries, we could
do more good than any single program we can take in an individu-
al State to fight drug trafficking.

Mr. CoUuGHLIN. Let me join in saying we are really grateful in
the committee for the caliber of the witnesses we have before us,
people with the kind of experience you have and the kind of
background that you have. It is a great help to this committee.

You mentioned, Mr. Coleman, in your statement a 1978 incident
where the State police seized 13,000 pounds of marihuana. What
happened to those people?

Mr. CoLemaN. Well that case is in court now. That is a sensitive
matter which I have the responsibility for arguing the case next. It
is something that we are going to seek to correct. It is strictly a
State procedural point of whether or not a judge in Virginia can
release people who have already been sent to prison and sentenced
to stay there after they have gone.

It is a point of our Virginia law, and our argument is that they
can’t. Only the parole board or the Government can do that. And
that is going to be heard by the Supreme Court next week.

Mr. CouGHLIN. How long did it take to bring them to trial
initially? ’

Mr. CoLeEMAN. They initially were preparing a not guilty plea.
Then, at the last moment, they pled guilty, and it didn’t really take
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much elapsed time between when they—it is a 1978 case. And they
were released after they had served a year or less, and we didn’t
find out about that until several months later.

I would say there was not very much delay in having them tried
and convicted the first time. Of course, now they are gone.

Mr. CouGHLIN. Mr. Smith, in Florida, what is the length of time
between arrest and trial?

Mr. SmitH. We have a speedy trial rule that it seems many
people get around. I have beaten my gums blue with the legislature
this year trying to get more judges and prosecutors. OQur system is
broken down, it is so overloaded. On a per capita basis, we have far
fewer police officers on duty in Florida than we had 5 years ago.

Our problem, really, is a tremendous population growth. We
grew from 6 million people to 9.5 million over the last 10 years.
That growth rate continues. Last year, we had about 38 million
tourists visit our State. Unfortunately, some of them break the law
while they are there. And we have an overloaded system. We have
too much plea bargaining. We have to plea bargain or lose cases to
comply with the speedy trial rule.

We have been urging our legislature that we have got to make
up the 10 years of neglect that our system has suffered, that you
can't increase resources in one part of the criminal justice system
unless you do it across the board. There is about a $250 million
package that it appears our legislature will fund. But I caution
people that that will get us back to the level we were at about 5
years ago. We still need tremendous resources.

State governments, I think, all over this country, are going to
have to do what is being done at the national level, and that is
very serious examination of programs. Unfortunately, a lot of
things that governments have done for people, I think, are going
give way so that government can get back to providing the most
basic kinds of services that the public needs, and that certainly is
public safety which, unfortunately, in many of our States today, we
can’t guarantee.

Mr. CougHLIN. Thank you, Mr. Chairman.

Mr. BeEarD. Thank you. I appreciate the cooperation of the wit-
nesses, taking time from your busy schedules, and I think you have
been a great help to the committee from your suggestions and your
full statements. They will be submitted for the record. And hope-
fully we will be able to work with you in the future and be coming
up with some good suggested laws to help make your job a little bit
easier. So I thank you very much.

Mr. CoLEman. Thank you.

Mr. SmrtH. Thank you.

Mr. BEArRD. We are very honored to have as the next witness the
Honorable William Hungate, U.S. district judge, eastern district of
Missouri, and a former colleague of ours.

Judge, we are delighted to have you here, sir.

TESTIMONY OF HON. WILLIAM HUNGATE, U.S. DISTRICT
JUDGE, EASTERN DISTRICT OF MISSOURI

Judge HUNGATE. Chairman Beard, Mr. Coughlin, it is nice to be
with you. I wonder if that is a preview of things to come, Mr.
Chairman. One never knows.
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Mr. Bearp. This committee is a little bit different from other
committees.

Judge HUNGATE. After hearing the prior witnesses, particularly
the Florida testimony, I feel like I am in the minor leagues in
Missouri. I have no desire to make the big leagues either.

It is a privilege to appear before a committee of the House, a
body that I both respect and revere. I may have more affection for
my family, I suppose, but they owe a great deal more to this body
and the national heritage you hold in trust. Judges, Senators,
Governors, and even Presidents may: come to power through ap-
pointment or accession because of resignation or death; but no one
becomes a Member of the House of Representatives that is not
tested through election by the people. You accurately reflect the
American people, warts and all.

I am only puzzled by how well the House functioned since I left
it. As I have indicated, my staff played a large role, as they did
when I was in Congress, in helping prepare my statement, and I
would advise you that my senior law clerk is the niece of our
former colleague, Al Quie of Minnesota. As I say, her judgment is
excellent in all things but politics.

I would like to discuss, from my very brief experience as a
district judge of about less than 2 years, how the sentencing ap-
pears from there. I was impressed with Mr. Coleman’s statements
concerning guidelines, parameters, or factors to be considered in
sentencing, something the courts might be called upon to consider
and weigh in sentencing.

I would say the most difficult job I have as a Federal judge, as I
see 1t, 1s sentencing—“terra incognita,” if those are clean words.
. Now, I would take you along two paths, and one when they come
in with a plea of guilty, of course. Now, under the Speedy Trial
Act, that has beep mentioned before, and some of these bail prob-
‘l:ntls get to relating again to, I think, title II of the Speedy Trial

ct.

But under that, there is basically a 70-day period in which they
must be dls_posegl of in the Federal system. The first 30 days is too
gulck, that is railroading. So, with minor exceptions, you can’t do it
in the first 30 days. So you, in effect, have a 40-day window in
which to dispose of those criminal cases, and they take precedence
over the rest of your docket, as I suppose they should.

You kind of get the feeling, I think, of how you go along there in
other cases if you want a firm setting, this is a big case, lots of
parties are coming from California, or wherever. It is all firm
maybe, except if you have the criminal matter that bounces in
there, there is that 40-day period in which it must be disposed of.

Now, you \.vlll.see: I have filed with you what I have called
exhibit A, which is right out of my “how to be a Judge” form book.
When you get a plea of guilty, it is very good when you get one
becauge other witnesses have mentioned the clog in the systemf
How, if defendants all took trials, how our dockets might back up
and how many people we would add to the Jail. We have the

. condition similar to what the prior witnesses mentioned in that our

jails in St. Louis have been found inadequat d
them over in Illinois, probably 85 or 40 minquteseasvgy, we have put
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This leads to other problems that I will discuss later in the
handling of business.

You gentlemen don’t have time to go through exhibit A, but
maybe your staff will sometime. As you go through there, you will
find that somewhat tedious, and I wonder sometimes if some of the
questions are best asked in an open courtroom. I see the reasons,
“Are you under a psychiatrist’s care? Have you taken narcotics?
Have you had a drink in the last 24 hours?”’ I am glad they don’t
ask me that.

If we could rely, and I think we can, and if appellate courts
thought we could, on the lawyers and defense attorneys performing
this, some of these things you would rather tell people in a quiet
room than in front of a room full of people.

You come on with a plea of guilty. The defendant persists in it
even after all these questions, and he has got to answer them
correctly. I would semiurge you to have your staff look over that
rigamarole. It really becomes tedious.

After the finding of guilt, then, of course, you order a presen-
tence investigation. Those are very helpful. I contrast pleas of
guilty againsi those where you have a trial and they are found
guilty, because that presentence investigation is the big picture, at
least to me, when you don’t have a trial. It brings you a lot of
information. And what you have had is the defendant before you
once, twice, three times would be a lot, to form an idea of what
should be done with this person.

We believe we are blessed with a very capable probation and
parole department in St. Louis. And that is the picture we get, we
weigh that, and that contains recommendations normally as to how
long they ought to be gone and what ought to be done with them.

Now, if you get a plea of not guilty, and they are later found
guilty, of course, you are going to have a trial. And in narcotics
cases, I can’t vividly recall any where they wouldn’t have a jury in
that situation. They are going to want a trial. And the jury makes
the decision. You sit there anywhere from 2 days to 2 weeks and
hear sworn testimony, and people are cross-examined. In many of
these cases, I would say half or more, the defendant will probably
take the stand. ,

When you get that sort of a picture, you feel better able to make
your own judgment. You still get the presentence report, and it is
helpful. But you have another gage to apply in determining what
the sentences should be.

We get those presentence reports. How fast do you get them? All
of these little mechanical, practical things have an effect on sen-
tencing, and certainly on the people before you. We get service
within 2 weeks, which we think is very good, on the presentence
report. We can act rather quickly.

Now, the court gets this presentence report in either situation,
whether you have had a- jury trial or whether you had a plea
without a trial. You get this 1 or 2 days ahead of sentencing; that
is our experience. That gives you a chance to look it over and it
goes into the defendant’s background. Some of you may have seen
these reports. It contains some recommendation. And usually, I
speak only for myself, I discuss that with the law clerk in my
office, and I may discuss it occasionally with chief of the probation
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and parole office in reaching some determination as to what sen-
tence should be imposed.

Again, sentencing is the most difficult thing that I do. As to
guidelines that are suggested, I would imagine most all of us would
welcome such assistance. You sit in your office or take this home
and study it over at night and then decide what ought to be done,
and then you come to the courtroom, and there is mommy and
daddy and the 8-year-old girl with the broken arm, and all this
stuff, and you wonder whether you are really playing God in the
right way.

Informal conferences with counsel in these cases occurs some-
times, but rarely. Probably when the defendant has cooperated or
is agreeing to cooperate with the Federal authorities.

I had this happen once, meeting with the defense attorney and
the Assistant U.S. Attorney, and working on whether this guy is
going to cooperate and what is going to happen. The defense attor-
ney is meeting his client, the defendant, an hour after they leave
my office. I get a call in about an hour and a half that the client is
shot dead. When they tell you that these boys play rough and they
will do something to the witnesses, it is not all fairy stories. I
believe that is true in narcotics cases. So defendants are afraid
semetimes, and afraid to cooperate.

I have had what the street people call the slow guilty plea. The
fellow was willing to cooperate. There was no question, really,
about guilt. But he was afraid that if he openly cooperated or
pleaded guilty, they would give it to him like that. So we tried the
case and he was convicted, as I say, under what they call the slow
guilty plea.

As a matter of practice, the attornsy gets the presentence report
a day ahead of sentencing and he makes notes concerning it. He
confers with the prisoner. And at the time of sentencing, I would
routinely ask if there are any errors in that report so they would
call it to my attention, which gives you an opportunity to correct
them if they exist.

After watching other judges I learned why formal sentencing is
usually done on Friday afternoon. You may want to break out of
the building after you do that. Some even feel the need of a drink.
It is very difficult to be certain you have done the right thing in
regard to your responsibilities to society and your responsibility to
the defendant and you wonder if, in the long run, you have accom-
plished the purpose.

I mentioned the case of the family showing up and the little girl
with the brol;en arm and, of course, in one of these cases, which
was a narcotics case, I said, “Will they want to see their daddy?”
And the guard says, “I want to go through that cast on that arm
with an X-ray machine and everything else, the way this guy has
been dealing.”

So I don’t:, find it a simple problem. There is a lot of pathos on
gﬁifgacce of it and there may be a lot of chicanery right under the

e.

You give a guy 10 years—I have had this happen—you sentence
him away on one of these for 10 years, and here is everybody
crying, you ’I;:now, and, “Marshal, they want to see their family for

0 minutes.” And the marshal says, “Well, that would be a lot of
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trouble.” Well, as a judge, at least, I would tend to think, he is
going away for 10 years, I think that is going to be lot of trouble.

But this goes right in the issues as mundane as the budget of the
marshal’s office. Facilities where we are not that adequate to
permit those visits with appropriate security. And where they have
to transport these people 30 minutes to an hour away, they are not
really tuned up to where they can afford those things without some
substantial inconvenience, if not hazard. The marshal’s office
cannot adequately permit this visitation and protect the public as
well as they would like.

f&llocution, hear from the defendant, hear from the defense coun-
sel. '

Mr. Bearp. If the gentleman would permit me to interrupt.

Judge HungaTE. Certainly, Mr. Beard.

Mr. Bearp. If the gentleman is so familiar with the buzzing of
the bell—

Judge HungATE. Oh, yes.

Mr. Bearp. If you will tolerate our going in recess for 10 min-
utes, the committee will reconvene in 10 minutes.

Judge HunGgATE. Mr. Chairman, I like to think, throughout my
career, I never missed an important quorum call.

Mr. Bearp. This is a real vote.

Judge HUNGATE. A real vote. OK, certainly.

Mr. BEARD. I doubt if it is very important.

Judge HungaTe. All right.

[Recess.]

Mr. BEARD. The committee will come to order.

In checking before the House, I am afraid we are going to be
having a series of these votes.

Judge HUNGATE. Let me jump on over as we file this in here.

‘When he talked about factors, when I get to page 2 of this—I think

you have exhibit B. These are actually salient factors, and I would
like you to glance at that. We may have seen these.

That is the probation and parole office. That runs a maximum
of—in reviewing cases that—some of them, we have had a sample
of them.

Mr. Bearp. Where exactly——

Judge HunGATE. Exhibit B, you should have it. Do you see it?

Mr. Bearp. Here it is.

Judge HungarTE. It is just a one-page item here.

- Mr. BEARD. Right.

Judge HUNGATE. And that is used by the probation and parole
office. And if you get 11 on that, that is as high as you can get.

Now, I took a sample of some of the sentences we have on here,
and I have got—let’s see, I am looking just at cocaine convictions.
Out of eight narcotics-related offenses, four are cocaine and three
of them scored 11. They made the top score. Just looking at it, this
guy just stole groceries or something and scored an 11, he is a
prime candidate, I would say, to get out soon on probation or
maybe be considered for probation and parole.

Apparently, in this area, you are dealing with people that don’t
fit the normal criminal pattern as we have seen it historically.
They may be middle class. They may be middle age. They didn’t
get convicted before they were 26. They may be students.
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Mr. BeARD. These are offenders, not pushers? '

Judge HuNGATE. These are offenders that are convicted.

Mr. Bearp. I mean, are they users? Are they——

Judge HuncgatTe. Oh, these people were convicted of possession
with intent to distribute, that sort of a charge. They are not just
sampling it. They are not in the Florida market at that big a
quantity. Let us say $14,000 worth of cocaine. I don’t know where
that puts you. Another case was 199 pounds of marihuana, $36,000
worth of marihuana; 36 pounds of marihuana, another $36,000.
Methamphetamines, I don’t know how to value those.

The point I would make is, when you consider the normal facts,
it doesn’t come out right. You have to go back to the severity of the
offense, really, in weighing this. And things that normally, like no
prior convictions, no prior incarceration, not convicted until after
the 26th that would build up your score. They have got all that.

But we still face a very serious problem, which I don't need to
mention to this committee. Again, your focusing attention on it is
certainly helpful to all of us.

The factors that I would consider, normally you look at the score.
Although, as I indicate, the severity of offense tends to outweigh
the character of the individual in narcotics cases, their appearance
in court, whether they understand what they are doing—whether
they have cooperated with the Government, that usually enters in.
Other policy considerations, sentencing patterns in the district.

Some of the judges, we have eight in our district, the eastern
district in Missouri. And a fellow says, “We’re known as the Sibe-
ria of sentencing.” That shouldn’t totally influence you, but it
keeps vou from putting them on probation. And you think it has
some effect once that reputation is established.

Appellate court mandates, this is another factor. Sometimes you
have a case that goes up on appeal and the appellate court will
leave you a suggestion. Or maybe more than a suggestion as to
what your sentencing practice should be. Societal interest, of
course, protection of the public, and I guess that is what I am
saying again when I show you an individual that scores as high as
he could score on this test, but you still think he needs 5, 10, 15
years incarceration because of the very serious nature of these
nar.c%tics offenses and the poisoning effect that they are having on
society.

But I mentioned factors. I think at least some of us tend to take
into account that we are really trying this guy for something
different than what he did, and how appropriate is the punishment
that we are going to use.

I file an exhibit C also, gentlemen, which is a checklist which we
furnished to the appointed attorneys. In a good many cases, you
will have attorneys that are not really anxious to get these jobs.
And this is to guide them in what they should tell these defend-
ants, how to protect them.

The first thing, in my experience, defendants do when they get to
the pen is file a motion to get out or reduce their sentence. And the
second thing is sue their lawyer. So this is intended perhaps to be
helpful to some lawyer that, against his will, is put in this position

by court appointment, and to do his best job and meet the constitu-
tional mandates.
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I think it might be helpful, Mr. Chairman, just to take a question
or two, if you have that at this point.

Mr. Bearp. Thank you. I appreciate your testimony and for
giving us a little background for those of us who are not attorneys
to see just what goes into some of the activities in the decisionmak-
ing process.

Let me ask just right off the top, do you feel that the present
Federal sentencing structure provides sufficient penalties against
the major drug traffickers? Your particular district you stated is
the Siberia of the districts, which indicates to me that there are
others which might seem like the Disney World.

Judge HUNGATE. I am not sure if we had the problems we have
heard related from Florida, if I would consider the sentencing
alternatives adequate. I think they, in the limited experience I
have had, if the maximums are used, I think they would tend to
reach the problem, Mr. Chairman.

Mr. BeARD. If the maximums are used?

Judge Huncate. Well, the maximums that are available are
adequate. I think the guideline and factors, I think if some commit-
tees somewhere can come down with these different items that
they say should be considered—discussion was given to unfettered

discretion, which some might feel that you really have now, as -

against a mandatory program.

As to a rigid mandatory setup, you would get your best informa-
tion on that, I think, from some active U.S. attorneys and defense
counsel as to what is really going to happen in that situation. Are
they really going to get the charges veduced, or are they all going
to be tried under the Speedy Trial Act. If all these people want
trials, and if you will promise them all 20 or 50 years or life, I
think that is what you will find, they will want jury trials. You
will really have your system clogged.

In between there, and if I understood Mr. Coleman, he alluded to
that sort of thing; the factors that should be considered, the gravity
of the offense, the amount of the narcotic involved, the value of it,
the purity of it, the length of time over which this offense has been
carried on, as well as the man’s prior record.

I think a listing of what the Congress has decided are the factors
which should be considered, I can’t imagine that most judges
wouldn’t welcome that guidance.

I still don’t see that a guy that is up there for the first time and
the guy that is up there for the 10th time on the same offense
necessarily should have the same punishment. Maybe sometimes
the first offender should have more. It would depend on other
factors. .

But I think some discretion is necessary. I think if you don’t put
it there, they will find a way to get it somewhere else.

Mr. BeArD. So you think that by using discretion, you stated that
you have an adequate maximum. If the maximum was used, you
could possibly get to the core of the problem.

But this is probably one of the reasons why we are having this
hearing. We are finding in so many cases, the maximum is not
being used; the minimum is being used. The minimum has never
really fully served——

Wh.m._.,;wwm
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Judge HuncaTE. What I think I am endorsing, Mr. Chairman
would be in line with Mr. Coleman’s testimony, as I understood it.
that these are factors that will be considered. Now he may have
gone a little further than that. I mean, maybe he is going to say
that when you get these three factors, you get 30 years.

I don’t know if I would go that far, but I could certainly see a
des1gnat1_qn of factors that are to be considered. And then you are
In a position where you can say, “Well, he did not consider this
factor. This was error not to do so.”

Mr. BearDp. When you sentence a convicted drug violator, do you
ever consider the parole board’s release guidelines? How does that
work? Does that play a part at all?

Judge HuNGATE. It certainly plays a part. That plays a part and
as I am on the bench longer, the fact is that I know what T am
going to see is a bunch of post-trial motions. In the initial instance,
you might try to decide exactly what you think the appropriate
sentence is, and it is going to be in stone. If you find out that you
are going to get all these motions, maybe that sentence should be
higher. You can’t raise them later. Maybe your initial sentence
should be higher.

_And then, if the prison authorities and others think it is Jjusti-
fied, you could then put some more equity in it and probably also
have a man that is going to get out, or a woman that is going to
get out at sometime anyway, and maybe hope to work it that way.

Now, let me point out that the U.S. attorney in our district
makes no recommendations, which I find interesting. You might
try a case a week or 2 weeks or take a plea or whatever and, you
know, you ask the defendant, you give him allocution. I have one
guy take 1 hour and 5 minutes, he was thoroughly allocuted. Then
you call on the U.S. attorney and he has no recommendation. And
I promised him someday, I would say, “Well, hell, I don't care
either. Bye-l_)yq.” I haven'’t reached that point.

T]\B/Iut Ehat Is interesting. I don’t know that I fully understand it.
i Sr? EARD. The gentleman from Florida, do you have any ques-

Mr. Suaw. This is Perhaps a little bit outside of the sco f :
statement, but I would like to roceed with i This 1 in
regafld to probation and pe £ p ed with it further. This is in

when your parole commission gets the defendant—or at that
point, I guess, the prisoner—this is usually the first time they have
had a chance to look at the crime, or look at the offense, look at
him, look.at his character and everything else. They do not have
thz benefit of having gone through the testimony of the trial.
4 nd also, I think perhaps more importantly, not necessarily in
i 1;‘Sutinccaessesh})ut Cfhls’tviflould tciclertﬁinly apply in drug cases in some

_ » they don’t have the i i icti
haﬁlngt 1}:1he Vilctim in front of n?.neﬁt of talking to the victim or

at has always concerned me. It is somewhat of a lopsided vie
of the defendant. And somebody t " d
face and come in and really appgarht?)t—cin put on an awfully good

Judge HuNcaTE, Con you.

Mr. SHAW. That’s right.

Well, even judges can be conned.

Judge HuNGATE. Yes.

A
-4
B
|
1

e s th it i e

SRR

R RN ol B i

R R v

B
Bl
]

37

Mr. Suaw. But at least the other side gets a good shot at conning
you also.

What would be your opinion with regard to some reform in
parole and at least notifying the victims of the crime, notifying the
judge, the State’s attorney, or those offices as to the time of that
hearing and give everyone an opportunity to appear?

Judge HuNGATE. Well, as one who was a prosecuting attorney for
about 5 years, I think it would be a great idea to notify them. I had
occasions in those days when I wasn’t thrilled to find out that a
guy was out in about 6 months after I put in considerable effort to
try to get him in there.

Now, when you talk of victims and you talk of narcotics, we are
talking a little bit about something else, as against somebody that
is hit in the head with a——

Mr. Suaw. You are saying the general public is the victim.

Judge HUNGATE. That is right. And to make those cases, most of
the time it is going to be a policeman or a patrolman or somebody
from one of these agencies that has made the buy, and the fellow
that is really doing business with them doesn’t much want to be
seen either.

Mr. Suaw. That is why I said this is a little bit out of the scope
of your direct examination, but what would be your thoughts with
regard to that, and other types of offenses also? Because I think
those guidelines would carry through certainly on drug-related
offenses.

Judge HungaTe. Yes. And, Mr. Shaw, there is some problem
there that I wish I could delineate better for you. There is some
form, if we send it in, it is under the Freedom of Information Act.
And there is some other form that probably isn’t.

There is a sentencing form, after you have sentenced in court,
and it comes through within a week later, in my experience, which
outlines the offense. But you are right, it is a bare-bones descrip-
tion. It is not the same as going into detail about it.

On one occasion where I was under an appellate court restraint
as to my sentencing, I indicated that I was given 20 years—I had
been instructed to do. Although, if I had had a free hand, I would
have given 40. And I think that recommendation probably went on.
I hope that they see some of those comments when they consider
probation and parole.

But your question as to whether notice would help, I can’t see
any damage to it. I think it would be a useful practice. :

Mr. Suaw. Thank you.

Mr. BEarD. Has the gentleman finished?

Mr. Suaw. Yes. o

Mr. BEARD. Let me thank the gentleman from Missouri.

There are several additional questions that I think we might—I
know of a discussion that apparently went on during the break
that you made that we find very interesting, and we would like to
possibly followup with you on that. So, if the staff would do so, and
we will go from there. It sounds very interesting.

Judge HungaTe. Thank you.

Mr. BEarp. Judge, thank you.

Judge HunGaTE. I had to be reminded, you can always learn
something in a congressional hearing. Thank you very much.
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Mr. Bearbp. Good to see you. . .
T}fe next witness is Police Chief Joe Casey, who is the chief of

police from Nashville, Tenn., and has been so for 8 years. The chief
of police has been active in law enforcement work for over 30
years. He is now presently president of the Tennessee Police Chief
Association, and 1s a member of the executive committee of the
International Association of Chiefs of Police. _

Chief Casey, it is an honor to have you, and we want to take this
opportunity to thank you for coming up here on your valuable
time. _

If you want to summarize your statement, please feel free to do
so, because all of it will be submitted for the record.

TESTIMONY OF JOE CASEY, CHIEF OF POLICE, NASHVILLE,
TENN.

Mr. Casey. Thank you, Congressman Beard and other Congress-
men who serve on this important select committee of our House of
Representatives. It is indeed a distinct pleasure to have this oppor-
tunity to address myself to some of the pivotal concerns facing law
enforcement officials across the country. .

I especially welcome this forum because I feel my views are
indicative of other law enforcement officers across ‘this great
Nation, who daily find their hands tied when attempting to deal
with some quite serious problems. .

I have been asked to address myself specifically to problems
relating to the use of drugs and narcotics. After many years of
service, most of my adult life, in the field of police work, the
impact which drugs have on the incidence of crime in this Nation
is staggering. And unfortunately, despite public announcements,
we are no closer to winning this battle today than we were 10
years ago. In fact, we are falling farther and farther behind, as we
as a society fail to recognize the dramatic consequences a tolerance
to the use of drugs can and will result in.

It is not at all pleasant for me to have to say that I have
witnessed this gradual erosion which has resulted in these anxi-
eties. But I strongly feel that the single greatest factor leading to
the spiritual decline in our Nation is the growth of crime which
can be directly traced to the widespread use and demand for drugs.

As I earlier mentioned, the threats which we are facing are from
beyond our borders, as well as from within. I must be frank to
admit that I am more concerned and disturbed by the threat of
aggression due to our internal weaknesses than I am of our ability
to deter an attack from beyond should one occur.

Crime is very similar to cancer—both spread very quickly and
eat away at its victims until it destroys them. The difference is we
don’t know yet what causes cancer. If we did, I feel confident that
we would utilize every resource within our grasp to fight and
destroy it. Unfortunately, this is not the case when it comes to
crime. We have allowed the law to be interpreted to protect the
criminal at the expense of the law-abiding person. We also know
that approximately 80 percent of all crime is drug related. And yet,
we are unwilling to take steps necessary to stop it from spreading.

A recent study revealed in 1960, only approximately 7 percent of
our young adults have tried marihuana. By 1979, that figure
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reached beyond 60 percent. And even more troubling is that the
psychoactive component in marihuana has increased sharply over
the past 10 years. And that report also said that two of every five
high school seniors have used an illicit drug other than marihuana.
The study went on to say that the use of illicit substances by
American youths is probably higher than any other industrialized
nation of the world.

Another study found that 248 heroin addicts committed 473,738
known crimes over an 1l-year period, and that the average addict
is six times as likely to commit a crime when addicted as when he
is off regular opiates. To demonstrate even more quickly, I would
like to briefly discuss the work of the vice squad of the Nashville
police department.

From 1975 to 1980, the number of personnel in the unit was
increased only by five officers. Yet, the street value of confiscated
drugs has increased by 978 percent. In 197 5, drugs valued at only
$172,000 were apprehended. Last year, that figure reached beyond
$1.6 million.

It is the feeling of the members of the vice squad that, despite
this tremendous increase in confiscated drugs, our efforts are, in
reality, going backward. We strongly feel that the increase can be
attributed to the fact that there is such a great upsurge in the use
of these drugs in our community. Just in our community, and I feel
confident this pattern is shared elsewhere, over 75 percent of home
burglaries and over 85 percent of all armed robberies that are tried
in the criminal courts are related directly to the use of drugs.

The picture which I have tried to depict is not very pleasant—
and it is even more disturbing for the officer on the streets who
often sees weeks of efforts washed down the drain through a le-
nient judicial system that frequently appears to be more concerned
with the rights of the criminals than those of the public. As you
can probably surmise, I have some serious reservations with our
existing legal system. : ,

In conversations with law enforcement personnel across the
country, it becomes evident that the frustrations felt by us in
Nashville are representative of the feelings of others in police work
in other parts of the country. .

At this point, I feel that a brief discussion of a few specific
examples would help identify the problem to you, the lawmakers of
this Nation, and what we in the police department of Nashville feel
is a complete miscarriage of justice. During the early 1970’s, at-
tempts were made to bring to trial some of the large heroin dealers
in our community. Four of these dealers—Ronald McKinley, Mau-
rice Goodner, Alphonso Wilson, and Derris Ellis—were arrested
repeatedly with very little ensuing results in .our State court
system.

Out of a total of 98 arrests of these four persons, only one of the
four was incarcerated by our State court system. And that one
individual, Mr. Goodaer, only received a sentence of 11 months and
29 days in the county workhouse, as his charges were consolidated
into one charge of attempting to commit a felony. In fact, he served
only 6 months of that sentence, the rest of the time being deleted
from his sentence due to good behavior. By obtaining certain law-
yers and having their cases set in certain courts, these defendants
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were able to stay on the streets o_f Nashyille, continuing to deal in
drugs and human tragedy on a daily basis. .

Only with the combined efforts of Federal authorities were these
same four persons finally incarcerated and received sentences for
their crimes. These are but a few examples, and if this panel would
like additional documented information relating to what I call
travesties of the judicial system, I will be more than happy to
supply them. _ o

%) palyso would like to just show you, the committee—this is the
record of those four individuals. Most of it is drug related.

Mr. BEaRD. Are these the four individuals that had 98 arrests,
and the total time served was 6 months?

Mr. Casky. Yes, sir. .

Clearly, I am not all that happy with the present state of pros-
ecution of criminals. We have allowed the criminals to impose
unbearable pain, grief, and an untold amount of cost on us, often
at no cost to himself. One of the questions the chairman asked me
to address is the issue of minimum sentencing and the impact it
would have on the judicial and prison systems. o

In Tennessee, we now have certain mandatory minimum sen-
tences for persons convicted of drug offenses. This represents to me
the first positive step toward turning the tide away from the crimi-
nal and to the protection of the average citizen who, in the past,
has had to bear the burden alone. :

We are now finding that when criminals face a minimum 10-year
sentence, they have a tendency to shy away from plea bargaining
hoping to be acquitted rather than face a 10-year sentence, which
is the minimum for what we call class X offenses involving drugs.
All of you have a copy of that law.

Recently one defendant thought he would take the system on
rather than accept a 10-year sentence. He went to trial, and the
verdict was 15 years. As I indicated earlier, for the first time, I feel
the system worked for the protection of the public and not for the
protection of the criminal whose dependence on drugs, either for
his own use or for the sale to others, resulted in the original crime
as well as many others against society.

Opponents of these minimum sentences point to the backlog in
the court and overcrowded prisons as arguments against their
adoption. I question the logic of these arguments when the facts
demonstrate that if we turn these thugs loose on society, they will
inflict more serious pain and misfortune on the innocent law-
abiding citizens. I am convinced that if a criminal knows he will
have to spend a certain period of time in prison, it will serve as a
deterrent to the temptation to commit a crime, just as I believe
that the death penalty for persons convicted of murder is.a deter-
rent.

Two other questions brought to my attention in correspondence
from the chairman involve judicial discretion in sentencing drug
offenders and the creation of special narcotics 'courts to exclusively
handle drug-related cases. TR

Unfortunately, I strongly feel that much of the problem can be
directly related to widespread lack of knowledge about drugs on
the part of our judges. I feel that, unlike narcotics officers schooled
in the dangers of these addictive elements, judges simply do not
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have a similar background. It could well be that the creation of
special courts to deal with drug-related cases would serve an impor-
tant purpose in our joint fight to wipe out this danger to society. I
feel that a judge dealing almost exclusively with this problem
would have the time to become completely educated on the effects
these drugs have on individuals. Then the pushers who live only to
inflict pain on others would at least face a judge aware of their
damage to society. '

Another benefit of such a court would be that repeated offenders
would more readily come to the attention of the court so that the
judge would be more familiar with the suspect’s background and
could possibly impose a sentence that corresponds to the defend-
ant’s harm to society.

On the other hand, such a court could be harmful if a judge was
overly protective of persons accused of narcotics violations and was
determined to work toward their rehabilitation when the evidence
is clear that they would be beyond help, and that the only way to
protect society would be to lock them up for a long, long time.

I have similar problems with allowing wide judicial discretion in
the sentencing of drug offenders. As stated earlier, I completely
support tough minimum sentences with no early parole. If judges
are given wide latitude, as is often the case today, I feel the results
would be detrimental to any real effort to combat this growing
problem.

One final point mentioned by the chairman concerns sentencing
alternatives to incarceration for first offenders. If the issue is mere
possession, I am sympathetic to their problem and believe society
should work with them to prevent any drug problem from growing.
In other words, I am not adamant about locking up first offenders
convicted of possession of small amounts of narcotics for a lengthy
period. But when it comes to the pusher, grower, manufacturer,
and importer, I have no compassion even for a first offender.

When a person makes the decision to sell drugs, any compassion
that I may have for them is lost. They have become the dealers in
death and misery to others and must be properly and severely
punished. The drug problem is getting worse by the day, and our
efforts to control it are failing. I tell you today that if this problem
continues to grow, it will destroy our country. And I believe that if
we cannot stop these people any other way, we must look at the
possibility of enacting the death penalty for habitual pushers,
major growers, manufacturers, and importers. The alternative is to
allow for the continuation of our present system which just doesn’t
work. The facts clearly bear this out.

I have attempted to provide this committee with a brief overview
of the problem as I see it. Obviously, I can only speak for myself.
But in meeting after meeting with other law enforcement officials,
I come away with a joint feeling of frustration.

We spend millions on rehabilitation programs designed to cure
the drug addict. They work while the individual is under close
supervision, but too frequently, the results are forgotten by the
addict when he returns to the street. We feel that more than 90
percent of the so-called cured addicts return to their old ways once
they get back on the streets. More money than ever before is being
spent on these programs while we receive very little benefit.
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Also, our educational programs are having very little positive
results on the youth. In a survey conducted among some 1,500
Nashville high school students, only 7 percent indicated th_ey be-
lieved the information they received was excellent and was indica-
tive of the type information they needed to have. This clearly
speaks of a great need in this area. - ’

Clearly, law enforcement personnel can assist others by showing
the true dangers of these drugs. And the judicial system can better
support our efforts by getting tougher on criminals—especially
those involving the sale of drugs or crimes directly related to drug
dependency. If our institutions don’t get tough on drugs, it is
difficult for me to imagine our youth being able to comprehend the
seriousness of the situation. When they see fellow classmates re-
ceive only a small sanction from dealing in drugs, they come away
with the feeling that society doesn’t really frown on their use. I
seriously doubt if this is the picture we want to paint for our
future generations. _ _

Once again, I thank you for the opportunity to explain some of
the frustrations felt by law enforcement personnel.

[The prepared statement of Mr. Casey follows:]

PREPARED STATEMENT OF JOE CASEY, CHIEF, PoLICE DEPARTMENT OF
MEeTROPOLITAN NasuVILLE-DAvVIDsoN County, TENN.

Chairman Zeferetti, Congressman Beard from my home State of Tennessee, and
other Congressmen who serve on this important select committee of our House of
Representatives, it is indeed a distinct pleasure to have this opportunity to address
myself to some of the pivotal concerns facing law enforcement officials across the
country. I especially welcome this forum because I feel my views are indicative of
other law enforcement officers across this great Nation who daily find their hands
tied when attempting to deal with some quite serious problems. )

I have been asked to address myself specifically to problems relating to the use of
drugs and narcotics. After many years of service, most of my adult life, in the field
of police work, the impact which drugs have on the incidence of crime in this
Nation is staggering. And unfortunately, despite public announcements, we are no
closer to winning this battle today than we were ten years ago. In fact, we are
falling farther and farther behind as we as a society fail to recognize the dramatic
consequences a tolerance to the use of drugs can and will result in.

Recently, I have become what some would consider quite outspoken over what I
feel is the greatest danger facing this country—that being the rising rate of crime
and the influence narcotics have on it, which we in law enforcement consider to be
an alarming rate. This Nation and its institutions seem to be reeling before as-
saults—both from without and within its boundaries. Serious questions prevail as to
our capacity to defend an assault from without—and to cope with an increasing
deterioration of the moral and physical strength of our people coupled with an
alarming decrease in our spirit, pride and sense of loyalty.

It is not at all pleasant for me to have to say that I have witnessed this gradual
erosion which has resulted in these anxieties. But I strongly feel that the single
greatest factor leading to the spiritual decline in our Nation is the growth of crime
which can be directly traced to the widespread abuse and demand for drugs.

As I earlier mentioned, the threats we are facing are from beyond cur borders as
well as from within. I must be frank to admit that I am more concerned and
disturbed by the threat of aggression due to our internal weaknesses than I am of
our ability to deter an attack from beyond should one occur. :

Today, our people live in constant fear, not only that of aggression by foreign
nations but due to aggression of our fellow citizens—those citizens who live the life
of crime. This in reality is the fear most worrying Nashvilleans and others across
the country-—those law-abiding citizens who are the heart and foundation of Amer-
ica. Since 1960, for example, there has been a 835 percent increase in rapes, murder,
robberies and assaults in the United States.

Crime is very similar to cancer—both spread very quickly and eat away at its
victim until it destroys them. The difference is we don’t know yet what causes
cancer. If we did, I feel confident that we would utilize every resource within our
grasp to fight and destroy it. Unfortunately, this is not the case when it comes to
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crime. We have allowed the laws to be interpreted to protect the criminal at the
expense of the law-abiding person. We also know that approximately 80 percent of
all crime is drug related, and yet we are unwilling to take those steps necessary to
stop it from spreading.

A recent study revealed that in 1960, only approximately 7 percent of our young
adults had tried marijuana. By 1979, that figure reached beyond 60 percent. And
even more troubling is that the psychoactive component in marijuana has increased
sharply over the past ten years. And the report also said that two of every five high
school seniors have used an illicit drug other than marijuana. The study went on to
day that the use of illicit substances by American youth is probably higher than in
any other industrialized nation of the world.

Another study found that 243 heroin addicts committed 473,738 known crimes
over an eleven year period and that the average addict is six times as likely to
commit a crime when addicted as when he is off regular opiates. To demonstrate
even more quickly, I would like to briefly discuss the work of the vice squad of the
Nashville Police Department.

From 1975 to 1980, the number of personnel in the unit was increased only by five
officers. Yet, the street value of confiscated drugs has increased by 978 percent. In
1975, drugs valued at only $172,000 were apprehended. Last year, that figure
reached beyond $1.6 million. It is the feeling of members of the vice squad that
despite this tremendous increase in confiscated drugs our efforts are, in reality,
going backwards. We strongly feel that the increase can be attributed to the fact
that there is such a great upsurge in the use of these drugs in our community. Just
in our community—and I feel confident this pattern is shared elsewhere—over 75
percent of home burglaries and over 85 percent of all armed robberies that are tried
in the criminal courts are related directly to the use of drugs.

The picture which I have tried to depict is not very pleasant, and it is even more
discouraging for the officer on the streets who often sees weeks of efforts washed
down the drain through a lenient judicial system that frequently appears to be more
concerned with the rights of the criminal than those of the public. As you can
probably surmise, I have some serious reservations with our existing legal system.
In conversations with law enforcement personnel across the country, it becomes
evident that the frustrations felt by us in Nashville are representative of the
feelings of others in police work in other parts of the country.

Ask persons in different parts of the nation and you will hear the same voices of
despair and the same complaints that the law-abiding citizen pays the penalty via a
murder, a rape or a burglary while the criminal either goes scot free or faces a
short term in some country club disguised as a rehabilitation institution. We hear
that the same defendant with repeated charges continually appears with repeated
continuances, repeated granted motions and repeated dismissal of the charges.

At this point, I feel that a brief discussion of a few specific examples would help
identify the problem to you, the lawmakers of this Nation, and what we in the
police department of Nashville feel is a complete miscarriage of justice. During the
early 1970’s attempts were made to bring to trial some of the large heroin dealers in
our community. Four of these dealers—Ronald McKinley, Maurice Goodner, Al-
phonso Wilson and Derris Ellis—were arrested repeatedly with very little ensuing
results in our State court system.

Out of a total of 98 arrests of these four persons, only one of the four was
incarcerated by our State court system. And that one individual, Mr. Goodner, only
received a sentence of 11 months and 29 days in the county workhouse as his
charges were consolidated into one charge of attempting to commit a felony. In fact
he served only six months of that sentence, the rest of the time being deleted from
his sentence due to good behavior. By obtaining certain lawyers and having their
cases set in certain courts, these defendants were able to stay on the streets of
Nashville, continuing to deal in drugs and human tragedy on a daily basis.

Only with the combined efforts of Federal authorities were these same -four
persons finally incarcerated and received sentences for their crimes. These are but a
few examples and if this panel would like additional documented information relat-
ing to what I call travesties of the judicial system, I will be more than happy to
supply them.

Clearly, I am not at all happy with the present state of prosecution of criminals.
We have allowed the criminal to impose unbearable pain, grief and an untold
amount of cost on us, often at no cost to himself. One of the questions the chairman
asked me to address is the issue of minimum sentences and the impact it would
have on the judicial and prison systems.

In Tennessee, we now have certain mandatory minimum sentences for persons
convicted of drug offernises. This represents to me the first positive sten toward
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turning the tide away from the criminal and to the protection of the average citizen,
who in the past has had to bear the burden alone.

We are now finding that when criminals face a minimum of ten year sentences
they have a tendency to shy away from plea bargaining hoping to be acquitted
rather than face a ten year sentence which is the minimum for what we call class X
offenses involving drugs. All of you have a copy of that law. Recently, one defendant
thought he would take the system on rather than accept a ten year sentence. He
went to trial and the verdict was fifteen years. As I indicated qarher, for the first
time I feel the system worked for the protection of the public .and not for the
protection of the criminal whose dependence on drugs either for his own use or for
the sale to others resulted in the original crime as well as many others against
society, .

I hgve repeatedly spoken out against plea bargaining. Prior to the adoption of
these minimum sentences, even with a very good case, we would find the district
attorney’s office agreeing to a sentence of from one to three years. To make the
situation even worse, the convicted person would be allowed to serve his time in the
county workhouse rather than the state penitentiary. Here, they often were allowed
to leave on various work release or rehabilitation programs. I know of one example
where law enforcement officials were told of three different half way houses where
the criminal could be found. We checked each one but he couldn’t be found. Then, a
news team began looking for the defendant and only when word got out around did
he finally show up at the workhouse. i )

Opponents of these minimum sentences point to the backlog in the courts and
overcrowded prisons as arguments against their adoption. I question the logic of
these arguments when the facts demonstrate that if we turn these thugs loose on
society they will inflict more serious pain and misfortune on the innocent law-
abiding citizens. I am convinced that if a criminal knows he will have to spend a
certain period in prison it will serve as a deterrent to the temptation to commit a
crime, just as I believe that the death penalty for persons convicted of murder is a
deterrent.

Two other questions brought to my attention in correspondence from the chair-
man involve judicial discretion in sentencing drug offenders and the creation of
special narcotics courts to exclusively handle drug related cases.

Unfortunately, I strongly feel that much of the problem can be directly related to
widespread lack of knowledge about drugs on the part of our judges. I feel that,
unlike narcotics officers schooled in dangers of these addictive elements, judges
simply do not have a similar background. It could well be that the creation of
special courts to deal with drug related cases could serve an important purpose in
our joint fight to wipe out this danger to society. I feel that a judge dealing almost
exclusively with this problem would have the time to become completely educated
on the effects these drugs have on individuals. Then the pushers who live only to
inflict pain on others would at least face a judge aware of their damage to society.

Another benefit of such a court would be that repeated offenders would more
readily come to the attention of the court so that the judge would be more familiar
with the suspect’s background and could possibly impose a sentence that corre-
sponds to the defendant’s harm to society. On the other hand, such a court could be
harmful if a judge was overly protective of persons accused of narcotics violations
and was determined to work toward their rehabilitation when the evidence is clear
that they would be beyond help and that the only way to protect society would be to
lock them up for a long, long time.

I have similar problems with allowing wide judicial discretion in the sentencing of
drug offenders. As stated earlier, I completely support tough minimum sentences
with no early parole. If judges are given wide latitude, as is often the case today, I
feelblthe results would be detrimental to any real effort to combat this growing
problem.

One final point mentioned by the chairman concerns sentencing alternatives to
incarceration for first offenders. If the issue is mere possession, I am sympathetic to
their problem and believe society should work with them to prevent any drug
problem from growing. In other words, I am not adamant about locking up first
offenders convicted of possession of small amounts of narcotics for a lengthy period.
But when it comes to the pusher, grower, manufacturer and importer, I have no
compassion even for a first offender.

When a person makes the decision to sell drugs, any compassion that I may have
for them is lost. They have become the dealers in death and misery to others and
must be properly and severely punished. The drug problem is getting worse by the
day. And our efforts to control it are failing. I tell you today that if this problem
continues to grow it will destroy our country, and I believe that if we can not stop
these people any other way we must lock at the possibility of enacting the death
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penalty for habitual pushers, major growers, manufacturers and importers. The
alternative is to allow for the continuation of our present system which just doesn’t
work. The facts clearly bear this out.

I have attempted to provide this committee with a brief overview of the problem
as I see it. Obviously, I can only speak for myself. But in meeting after meeting with
other law enforcement officials, I come away with a joint feeling of frustration. We
spend millions on rehabilitation programs designed to cure the drug addict. They
work while the individual is under close supervision but too frequently the results
are forgotten by the addict when he returns to the street. We feel that more than 90
percent of the so-called cured addicts return to their old ways once they get back on
the streets. More money than ever before is being spent on these programs while we
receive very little benefit. Also, our educational programs are having very little
positive results on the youth. In a survey conducted among some 1,500 Nashville
High School students, only seven percent indicated they believed the information
they received was excellent and was indicative of the type information they needed
to have. This clearly speaks of a greater need in this area.

We often forget that drugs and alcohol are a major killer of our youth; 80 percent
of all vehicle accidents involving teenagers are directly traced to alcohol or drug
consumption. I feel that much of this problem can be traced to lax parents in what
is commonly called a permissive age in which we live.

Clearly, law enforcement personnel can assist others by showing the true dangers
of these drugs. And the judicial system can better support our efforts by getting
tougher on criminals—especially those involving the sale of drugs or crimes directly
related to a drug dependency. If our institutions don’t get tough on drugs it is
difficult for me to imagine our youth being able to comprehend the seriousness of
the situation. When they see fellow classmates receive only a small sanction for
dealing in drugs, they come away with the feeling that society doesn’t really frown
on their use. I seriously doubt if this is the picture we want to paint for our future
generations.

Once again, I thank you for this opportunity to explain some of the frustrations
felt by law enforcement personnel. I am willing to try to answer any questions you
might have.

Mr. Bearp. I thank you, Chief Casey. That was a very sincere
presentation and I felt a very adequate one. I think you very
adequately pointed out the way I feel and the emotions I feel.

I know about your reaction if that individual makes that decision
to become a drug pusher or manufacturer, even if it is a first
offender, they should be prepared to pay the price.

It seems to me that we have totally forgotten about the fifth,
sixth, seventh, and eighth graders, the young children who are now
being brought into the drug cycle by these type people. And I
personally feel no compassion for them. I feel much more compas-
sion for the elementary school students and the young people
whose lives will be destroyed by the drugs.

I think that we have our priorities totally fouled up. And hope-
fully the American people will start speaking out and giving the
law enforcement officers the support that you so justly deserve.

Would you say that one of the major morale problems—knowing
that there is always a morale problem of pay, of benefits, of this
and that—but would you say that one of the biggest morale prob-
lems facing your force today is the lack of support once you have
developed a case, once you go in for prosecution, then to see these
individuals the officers dealt with, in some cases very dangerous
circumstances, see these individuals walking the streets the next
day or the next month? Would you say that is probably your No. 1
morale problem?

Mr. Casey. Yes, Congressman, it is. It is very discouraging to a
police officer who goes out and works many hours overtime without
getting paid for it, in very dangerous situations, and make a good
case. And then, for some technicality or some other reason, which
is beyond explanation that I know of, nothing is done with these
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people. And you look up, and they are the same people you have
arrested day after day, the same people giving you the problems.

I agree with you. I have no compassion for people that make the
decision that they are going to inflict pain and misery on, not only
the young people, but the other people of this country, when they
start selling drugs. .

Mr. BEarp. Could you just briefly describe for the committee the
sentencing scheme for convicted narcotics traffickers under the
Tennessee law. The law that was passed in last—— . o

Mr. Casey. It was passed in 1979. The law calls for trial within
150 days of arraignment unless there is some gqod excuse in delay
caused by the defendant. It denies bond pending appeal to any
defendant convicted of a class X felony except murders in second
degree. If he is convicted and then appeals it, he will have to spend
his time. I mean he has to spend a minimum of 10 years, and he
has to spend his time in the penitentiary. He can’t spend it in the
workhouse or jail. . _

It requires that all sentencing for class X felonies be determi-
nant, that is, a particular number of years will be assessed rather
than a minimum and a maximum sentence. It requires the district
attorney to publicly explain the dismissal or reduction of any class
X felony, such dismissal or reduction to be effective only with the
consent of the court.

There are two ways an individual might be classified as a class X
felonist, and this is in drug-related cases. One is by the mere
possession of certain schedules of drugs under the Tennessee Code
annotated. The other is by the actual sale of this substance in
Tennessee.

We have six schedules of drugs. And to show a continuing enter-
prise, the buys must go down at least 24 hours apart. You must
make three buys of schedule 1, 2, and 3. You only have to make
three buys, and they have to be 24 hours apart.

In schedules 4, 5, and 6, you must make five buys. And also, any
combination of the six schedules with five buys also classifies one
as a class X felony. You can make class 1 and 4 cases of schedules
4, 5, and 6 and you can still class X a person.

Mr. BeArD. Your law isn’t much different than the Federal laws.

Mr. Casey. Well, now, they are. This hasn’t always been, and in
the case of the four people that I was telling you about, there were
times that we were having to take——

Mr. Bearp. If I may quickly ask my last question, then I will go
to the next gentleman. Did the law, the new law, address the bail
situation prior to conviction?

Mr. Casey. No. Unfortunately, it did not, and it caused serious
problems.

I think, in some instances, especially if a person is classed X and
ﬁva? selling to minors, I don’t think that person should be allowed

ail.

Mr. BEARrD. The gentleman from Florida?

I am sorry. The gentleman from Pennsylvania.

Mr. CougHLIN. Thank you, Mr. Chairman.

This law was enacted when? The new law.

Mr. Casey. 1969. I mean 1979.
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" Mr. CougHLIN. So you have just really had little experience with
it.

Mr. Casey. We are just now getting to where we are getting some
cases tried under it.

Mr. CouGgHLIN. Based on your limited experience, how do you
feel it is working?

Mr. Casey. Let me explain one reason, because we are—when we
first started making cases under it, it was appealed. Some of the
attorneys there in Nashville tried to prove it was unconstitutional,
but it was upheld.

Mr. CougHLIN. Based on your limited experience, how do you
feel it is working?

Mr. Casky. I think it is a great step in the right direction. I think
it is working real well. I think it is a great step in the right
direction.

Mr. CougHLIN. Do you think it will result in any reduction in the
number of convictions?

Mr. Casky. No, sir, I don’t think it will result in any reduction of
convictions.

Mr. CougHLIN. Thank you, Mr. Chairman.

Mr. BEARD. The gentleman from Florida?

Mr. Suaw. Well, Chief, I would like to say that I like the way
you talk.

Mr. Caskey. Thank you, sir.

Mr. SHAw. I think that we need more people in law enforcement
talking that way. I can see where you may be discouraged and your
morale may be down somewhat. I think that, from listening to you,
that is encouraging you to work harder or try harder, which I
certainly commend you for.

After some time with the mayor of the city of Fort Lauderdale
resigning to come up here to Washington, during that period of
time, I was dealing with the morale problems that you are speak-
ing of. I would hear many of my policemen talk about the bail
requirements, and they would make note of the fact that, before
they could complete writing their report on the arrest that they
had made, the defendant had posted bond and was back out on the
street, and actually would beat them out to the street.

I think that this ties in, too, with what you were talking about as
far as the classroom is concerned, that it is so important, that I
think we have overweighted our whole criminal judicial system
toward the edge of rehabilitation. We have forgotten substantially
about the deterrent effect of what the system is supposed to have,
and where it may not do “little Johnny” any good to put him in
jail for selling drugs in school, it certainly is going to do the 30
other kids in the class that see him stay out for a while and see
himdnot come back to school. It does them a tremendous amount of
good. )

When you look at the statistics, like you shared with us, as to
the use of these drugs in the classroom in the public school system,
and I think it is shocking and I quite agree with you that the
future of this country is very much a part of what we are able to
do to stem the tide of these drugs and the use of the drugs.

With regard to the sentencing procedures, does Tennessee have a
problem with regard to the jail population now as other States do?
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Mr. Casey. Well, yes, sir. They say we—I am sure we do. Bqt my
fear in that is there is no deterrent for people to go to jail. It is too
easy once they get there. And they know that they are not going to
be there but a short time. We are going to make some excuse to
turn them loose, if it is being overcrowded or whatever it might be.

I firmly believe that if we had stiff penalties and we put people
to work once they went in that prison, not make it so easy for
them, that we wouldn’t have people running over each other com-
mitting crime and the population would go down. Now we ‘may
have a problem for a while, but I think it would take care of itself
just over a short period of time.

The problem with us in this country is we don’t mean what we
say. We tell people, “If you go out here and you commit a certain
crime, this is what is going to happen to you.” But it never hap-
pens. Once we catch a person committing a crime, we try to make
every excuse in the world to excuse that person committing that
crime. We blame everything under the sun except that individual.
We blame society, we blame a broken home, we blame everything
but that individual.

We don’t hold him accountable for what he has done to society.
We have got to get the message to people in this country, the
criminal, everybody. They have got to get the message: ‘“This is the
law. This is the penalty. And if you violate it and you are convict-
ed, this is what is going to happen to you.” Then demonstrate to
them that that is what we mean.

When we do that, we are going to see a change in what is
happening to us in this country. Nobody can tell me that our
system should be so constructed, or so interpreted to where it
benefits 5 percent of the people in this country and the other 95
percent of us have to suffer like we do, live literally afraid.

Where I think that the Federal people could probably help more
in the fight against drugs, that we should get the message to people
from other countries that bring that stuff into this country, if you
do and you are caught, you are not going back home until you pay
the penalty here.

And let us don’t talk about money. $1 million or $2 million or $5
million doesn’t mean anything to these people. Last year, in this
country alone, drugs was a $64 billion tax-free business. So money
don’t mean anything to these people. We have got to make crime
so expensive that the criminal, or the pusher, or whatever it might
be, cannot afford it. Let us don’t talk about money, because money
don’t mean nothing to them. '

We have got to put them away for a good period of time, and we
have got to make it while they are there something that they don't
enjoy.

Mr. Suaw. Chief, you made some reference to some of the things
that your own State legislature has done in recent years that are
certainly helping you out quite a bit. What do you see that we can
do here at the Federal level in order to make it more expensive to
commit a crime such as that?

Mr. Casey. Well, I think we have got to get the message to the
people who bring that stuff into this country that we are not going
to tolerate it any longer.
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Then, I think, not only get that message to them, we have got to
get the Federal laws to where, you know, I think the gentleman
from Florida said that now people are wanting to go into the
Federal court, because the State laws there are stiffer than the
Federal penalty. The Federal penalty has got to be at least as stiff,
or stiffer than the State penalties, because if you don’t, they are
going to be shifting around and trying to get into the system that
is most lenient. _

Mr. SHAW. Thank you. i

Mr. CasEy. I think we must do something about the bord. It has
got to be done. We have got people that continually get out here
and are arrested for being pushers, growers, manufacturers, or
importers. Once these people—you know, I haven’t any problem
with saying to everybody, “OK, the first time is on us. But the
second ’t’ime you do it, you better get ready, because it is going to be
on you.

Mr. Suaw. Just tell them in the court, “Next time you come to
court, bring your toothbrush.”

Mr. Casey. That is exactly right. Bring your work britches be-
cause we are going to put you to work.

Mr. Suaw. That is even a better answer.

Thank you.

Mr. Bearp. The gentleman from Pennsylvania?

Mr. CouGHLIN. No further questions.

Mr. Bearp. I think any other questions would be anticlimactic at
this time.

The hope of this committee and the reason why this committee
has asked for reauthorization in the past and has fortunately been
given the reauthorization to continue to function is to try, some-
how, to focus the attention of the American public and the Govern-
ment, which has become so big and in many cases insensitive to
the real critical problem of drugs that is just destroying the values
of this country as we know them.

I would just hope that, through testimony such as yours and the
testimony of the prior witnesses, the cooperation of the Judiciary
Committee that will have to be the legislative committee to pass
these laws, and through leadership of the administration, that we
can see some firm results of saying to the people out there, that 5
percent, “If you make that decision to break the law, if you make
that decision to give drugs that are going to destroy our fifth
graders and our fourth graders or seventh graders, to destroy their
lives, then be prepared to pay the price.”

Chief, I commend you on what I consider one of the best pieces of
testimony and a very moving piece of testimony. And I thank you
so much for taking time from your busy schedule to appear before
this committee.

Mr. Casey. Thank you for allowing me.

Mr. BEARD. Let me in closing state that it should be noted for the
record that Mr. Cecil McCall, Chairman of the U.S. Parole Commis-
sion, was invited to give testimony here this morning and desired
to attend. However, Mr. McCall informed the committee that all
the regional Commissioners were in Washington this week for a
conference and that would prevent his appearance. So Mr. McCall
will submit a written statement outlining the Parole Commission
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views on these important issues, which will become part of the
official record. :

[The information referred to appears on p. 51.]

Mr. Bearp. I want to also, on behalf of the-chairman of the
committee, Mr. Zeferetti, take this opportunity to thank the wit-
nesses for taking the time from their schedules to participate in
this session. This will not be the end of this committee’s study of
the deterrent effectiveness of drug sentencing laws. You can all be
assured that after today, the committee intends to reach out to
responsible Federal officials and to continue this inquiry. We will
continue to seek the views of State and local law enforcement
officers on how the Federal enforcement effort can be enhanced.

So at this time, let me also, on behalf of the members, thank the
staff for the excellent job they did in preparing for these hearings.
A great deal of work goes into it. So, to.the staff, I say thank you.

Mr. SHaw. Mr. Chairman, tomorrow, for the benefit of those who
are here who care to attend, the Task Force on Law Enforcement
will be meeting. We have a number of witnesses who will be with
us, including the police chief of Miami, Florida and the State
attorney of Dade County. I think we will have a continuation of
this type of testimony, and I think it will be quite valuable.

Mr. BEarp. Thank you.

The committee is now adjourned.

[Whereupon, at 12:02 p.m., the committee adjourned, to recon-
vene subject to the call of the Chair.] -
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U.S. Department of Justice

United States Parole Commission

Office of the Chairman Park Place, One North Park Building
5550 Friendship Blvd,
Bethesda, Maryland 20015

June 17, 1981

Honorable Leo C. Zeferetti
Chairman, Select Committee on
Narcotics Abuse and Control
Room H2-234, House Office Building Annex 2
Washington, D.C. 20515

Dear Congressman Zeferetti:

On behalf of the members of the Parole Commission, I wish to
thank you for inviting us to provide our comments on sentencing
provisions for drug traffickers.

For the reasons outlined in my previous testimony before
the House Subcommittee on Criminal Justice (copies attached),
we are not in favor of a mandatory sentencing approach to the
problem of sentencing disparity. It has been a comparatively
short time since Congress repealed the mandatory '"mo parole”
provision of the Harrison Narcotics Act of 1956. Rather, we
believe that the most important legislative improvement
that could be made in present sentencing practice, would be
to require a sentencing judge to provide findings and reasons
for the sentence imposed.

Such a requirement would result in more consistent sentences,
nation-wide, and a substantial increase in the quality of the infor-
mation made available to the Parole Commission. One of our major
difficulties with drug traffickers lies in accurately discerning
the role of the offender in the crime and the amount of drugs
actually imported or sold. . Even where the conviction results from
a trial (and plea-bargaining is the major process by which these
convictions are obtained) the offense of conviction normally repre~
sents only an isglated transaction. Clearly, the Commission could
énhance its effectivenss by use of reports which would more accura-
tely distinguish between ringleaders and mere couriers, and between
sophisticated, repeat offenders and those who are mnot likely to
become reinvolved in the drug trade, in deciding whom to release
and whom not to release. We recommend to the Select Committee
the principle, espoused in the Conference Report to the Parole Com-
mission and Reorganization Act of 1976, of avoiding incarceration
that "represents a misapplication of tax dollars." (House Confer~
ence Report No. 94-835, at page 20).
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. ‘ Presently, the Parole Commission solicits information con-
cerning reasons for sentencing from the sentencing judge on a
form developed for that purpose (Form AO 235). Where specific
information is received, we find it most helpful. However, .
this procedure is voluntary on the part of the court, and
Form AO 235 is received in less than 10% of all cases. We
earlier recommended to the Subcommittee on Criminal Justice
that the sentencing court be required to state on the record
its findings of fact and reasons for sentencing, and that
this information be forwarded to the Parole Commission for
its use. The Subcommittee adopted our recommendation but,
as you know, the criminal code bill was not passed.

We have also worked with the Criminal Division of the Justice
Department to establish a policy that the U.S. Attorney's Office
‘ . provide the Parole Commission with specific information as to the
nature and scope of the prisoner's offense. The Justice Department
. has now made it mandatory that such information be furnished on
- Form 792 provided for this purpose, and the Department is coopera-
ting with us in attempting to obtain more use of such forms.

P
Vot

I do not feel that the Parole Commission is presently in a
position to make a recommendation on the matter of a special
narcotics court.

In sum, we believe that our present sentencing structure is
the proper basis for reform efforts and that the Subcommittee
should study the ramifications of any increased rigidity in federal
sentencing options extremely carefully. )

I hope that the above comments may prove helpful to the
Select Committee on Narcotics Abuse and Control.

Sincerely,

AR b NS fe A

& CECIL C. McCALL
Chairman
* e ‘ ) U.S. Parole Commission

CCMcC/JAB/epw
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‘ ¢estimony‘§f Cecil C. McCall
Chairman, United States Parole Commission
before the-
Subcommittee on Criminal Justice
House Judicia%z‘Committee

April 18, 1978

I. INTRODUCTION

Mr. Chairman,AMempgrs of the Subcommittee, I am
Cecil McCall, Chairman of tbe United States Parole Commission.
I am pleased to have the opportumity to appear before you this
afternoon on behalf of the United States Parole Commission
to express my views on H.R. 6869 and 541437. My remarks will
be addressed particularly to the sﬁbjécts of séntencing and

parole.

Mr. Chairman, I zm deeply concerned that the Congrass
not adopt H.R..6869 (ox S. 1437) without substantial :evision
to those provisions dealing with the structuring of judicial
sentencing discretion znd the wole of the Parole Commaission

. s - . .
in maxing release determinatiocns. The reason for my concern

is that this bill, as it now stands, proposes
clearly not adequate to achieve its profassed

-1 -
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1

dissarity and uncertainty im criminzl sentencing. Thus, I
z xS b

intend to offer my criticisms of this bill from a practical,

rarher than a theoretical viewpoint, and to outline for you

what I believe would be a workable alternative.

In this regazd, I wish to begin by emphasizing that R

the Parole Commission and Peorganization Act of 1976, which

‘was the product of three years of joinc study and effort by

the Senate and Housa, offers us a realistic point of reference
from‘which to start in turning H.R. 6869 into a system with

a reasonable chance of success. As I will discuss later, it
is my opinion that, with a mumber of zmendments combining the
best features of the 1976 statute and H.R. 6869, 2 sound and
work;ble system could be established that would avoid the

considerzble risks which the enactment of an umrevised

H.R. 6859 would entail. ) :

II. PAROLE UNDER CURRENT LAW

: Under current law, it is within the power of the
rrial judge, following a2 conviction, to decide whether to 'send
the Jefendant to prison or to impose some other sanction; i.e.

a period of probation, a jail term, a {ine, or a "split

N - - . . *
semzance"” (§ail term follewed by probation). If the decision
is ro irprison, then the judge decides, within broad statutory
. ¢

-2 .
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limits, what the meximum term of imprisonment will be. IF

the term is for more than one year, the judge must also

o
(Y

g
decide when the defendant will become eligible for parole
consideration. However, parole eligibilit& cannot be delayed
beyond one-third of the maximum imposed. (Prisoners with
terms of a year or less do not become eligible for parole

. .

consideration.)

In wm2king these decerm;nations, judges are not
governed by any explicit stan&ards. Each judge is free to
impose (within the stactutory limit) whatever sentence he
feels is zppropriate to suit-the offender before him. More-
over, there is ne regquirement that the judge provide reasons
for choosing a particular sentence, and there is no avenue
of appeal unless the defendant cam argue that the sentence
represents a patent sbuse of discretion. Thé effactive
result is that judicial discretion in imposing sentences is,

for practical purposes, unreviewable.

In the case of priscners eligible for parole (i.e.
all prisoners with sentences of more than cne year), the United

States Pzrole Coc—ission has the authority to determine the

o

actuval length of impzisonment. It does this by deciding

whether or not a prisoner will be relezsed on parole prior to

the expiration of the maxioun term

s

=posed less statutory

good time, (Statutory good tize novmally entitles a prisoner

-3=
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' to release at about two-thirds of the maximum term

izposed.)

In making its ceterminations, the Parole Commission
is required to exercise its discretion pursuant to a guideline
system taking into account the severity of the prisomer’'s
offense and the probability of future criminal conduct
(determined primarily by reference’ to past criminal history).
The system was originally developed by the United States Board
of Parole in 1972 and was subsequently mandated by Congress in
the Parole Cormission and Reorganization Act of 1976. Wnile
the guidelines provide a set of explicit norms for decision-
making, they are not designed to remove the discretion necessary
to account for unusual factors in individual cases. About
twenty percent of the Commission's decisions are outside the
indicated guideline range, and in these cases, the Commission
is required to furnish the prisoner with a specific statement

of reasons. (See Appendix I.)
Thus, the Parole Commission efifectively determines

risonment, pursuvant to its

b

i the actual duration of img
guidelines, for the twenty-five percent of all sentenced
; defendants who are sent to prison with terms of nore than one

year,

At

w
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Yoreover, the legislative history of the 1976 law
specifically recognized that the parole guideline system has
the practical effect of reducing unwarranted disparity in the
criminal sentences of these prisoners. However, the Commission
cannot reduce disparity in the determination of who goues to
prison and who does not, nor does it have jurisdiction over
prisoners with sentences of cne year or less. (These
categories comprise the remaining seventy-five percent of all

sentenced defendants.) .

III. WHAT H.R. 6869 PROPOSES

As presently written, H.R. 6869 would create a
Sentencing Commission to promulgate guidelines for judicial
sentencing determinations. The Sentencing Commission would
set its guidelines within maximum'liﬁits established by
Congress for the various classes of crimes. The judges would
be required to zpply. these guideliﬁes in making the threshhold
choice as to whether to impose a sentence of imprisonment or
some lesser sanction. They would also be required to apply
the guidelines in deciding the length of each sentence izposed,
including terms of imprisonment and probatiom, and the zmounts
of fines.

Sentences of impriscament in nearly all cases would
be imposad to be served iﬁ Zull, without possibility of

-5
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release on parole and with very limited statutory time-off

for good behavior. (The most a prisoner could earn would
reduce his term by only ten percent.) Eligibility for release
on parole would be permissible only in cases in which ’
incarceration was deemed necessary to provide needed correc-

tional treatment.

Judges would also be required to provide reasons
for any sentence outside the ‘guidelines. A sentence below
the guidelines could be appealed by the prosecutor, and é
sentence above the guidelines could be appealed by the defendant.
However, there would be.no appeal of right if the sentence
were @ithin the guidelines, leaving the inté:pretation and
application of the guidelines largely tc the discretion of the
individual judge, guided only be statements'cf general policy

issued by the Sentencing Commission.

In sum, the bill transposes to the judiciary the
basic guideline. concept as developed by the Parole Commission,
and effectively eliminates the participation of the Parole
Commission in determining -how long Saderal prisonmers will
be confined. The.Sentencing Commission is established as a
policy-saetter, but is not given any means of raviewing

individual decisions or ensuring compliance with its policy.

-6 -
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V. THE ASSUMPTIONS BIHIND H.R. 6869 AND S. 1437

The proposed elimination of the Parole Commission's
role in determining actual durations of confinement is based

upon three critical assumptions:

First: that the U. S. Parole Commission's guidelines
can be administered by about 550 district court judges :-(under
limited appellate review by eleven different Courts of Appeal)
with as much success in controlling ‘unwarranted disparity in
the sexvice of criminal sentences as has been the case under

the administration of the Parole Commission (a single, small
agency); .

Second: that once a sentence of imprisoﬁment is
imposed pursuaﬁ: to chesé guidelines, there will be no need
for.periodic review, regardless of the length of sentence; and

Third that prison terms (and prison population)
will not be in danger of substantiélly increasing under a system

e u . ] .
of "flat-time" sentences imposed pursuant to guidelines.

I will address these conceras in the order I have

just stated them. -

V. AN WE DO WITHOUT THE PAROLE RELEASE FUNCTION AMD STILL
REDUCE UNWARRANTED DISPARITY?

The transfer of the U.S. Parole Comission's guicdelines

district judges, and the propesad abolitcion

-7 -
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of the federal parole ralease fuaction in nearly all cases,
is, in @y opinion, not likely to be successful if measured by

the criterion of reducing uvnwarranted disparity and
uncertainty in sentencing decisioms. .

To be sure, giving the district judges a guideline
system (whether obligatory or merely advisory) could be ‘a
successful method of bringing some measure of consistency into
determinations of whether to send an offender to ﬁrison or not
(the 'in-out' decision). I am in favor of that. Also, such
standards could meet much.of the publie's Eoncern for

certainty of punishment (e. g., whether white collar offenders

should be sent to prison).

.

However, there would be serious obstacles preventing

a judicial guideline system from effectively controlling

warranted disparity in actual lengths of imprisonment served,

&

under a system of "flat-time" sentences without possibility

parole.

rh

=]

The relevant consicderations zre the following:

1. Problems with the application of guidelines by 530

7]

district judese

(A) Discarity of interpretation: The bill proposas

ystea of guidelines be applied by
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officials uvsually trained in matters having little zelation

-8- .

T

W e

N o T

61

to the sFudy of criminal behavior, for whom sentencing is

only a small part of an extremely busy and demanding schedule.
(A district judge, on the average, imposes annually fewer

than thirty sentences of imprisonment exceeding omne year.)

We can hardly expect that a widely disparate group of about
550 of these officials will apply the guidelines with any
notable degree of consistency of interpretation, when they
have so little time to devote to the task or to develop
femiliarity with it, and when each judge is applying the
guidelines individually, Judges certainly have no inherent
tendency to conform their sentencing decisions, even when
faced with preciéely identical. circumstances. 1In fact, the
disparity study conducted several years ago by the Federal
Judinial Center in the Second Circuit showed Just the épposite

tands=ncy.

As for the complexity of the guidelines, I can only
testify.from my own experience that the Parole Com—ission's
guidelines are complex enough to give rise to continual
questions of interpretation. I expect that guidalines
covering ail the senteacing possibilities (not just the dur%tidn-
al determination for the twenty-five percent of defendants
seatznced to terms of more than one year) would be even —ore
cémplex aad subject to interpretation than the Parole

Commission's guicdelines now zra.

~9a
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in the extreme to assert (as the proponents of this bill have
asserted) that the Sentencing Commission(s guidelines -could

be made so fully "determinate" that 550 federal judges

sitting individually would have no problems in conforming their

y

sentences to a coherent policy. i

(B) The traditional indebendence of judges: The

traditional independeﬁce of our judiciary is a factor which

has historicallyprotected against goveinment abuse of private
freedoms, but which has made judges, as a body, difficult

to coordinate and direct. Giyen this béckground, it seems

to me more than likely that many judges will tend to interpret
the guidelines to suit their individual concepts of justice,
rather than follow the policies which the Sentencing Commission
wou;d be dictating to them. This factor would certainly add

to the overall degree of disparity.

2. Problems with the Sentencing Commission.

While the Sentencing Commission is responsible for
establishing the guidelines 'to be applied by the judieiery, it
is given no means of ensuring compliance by the judges in
interpreting its policies. Moreover, the Sentencing Comnmission
would be restricted to issuing. statecents of general policy
only, and it could not review particular cases except for
purpcses of research and monitoring, a2fter the sentence became

- 10 -
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final. It would also have no say in the direction tzken by
the various courts of appeal in interpreting the guidelines

which it would promulgate.

Since the Sentencing Commission could probably not
be given any effective enforcement powers because.of the
Constitutional problems that such a proposal would entail,
we are left with an agency that would have a tremendous task,

but no real means of seeing it accomplished.

This is not to say that some form of Sentencing
Commission should not be emacted. As I will later propeose,
an advisory body setting guiding standards for the decision
as to who goes to péison, and who does not, could serve an
invaluable role in the criminal justice éystem.

3. Problems with gppellate review as a compliance mechanism

for judicial guidelines.

(A) . Sentences outside the guidelines; While the

veview function lacking in the Sentencing Commission has been
entrusted to the courts of appeal, these alresady ovarburdened

courts have been historically reluctant to review the merits

of criminal sentences other than fqra clear abuse of discretion.

Under this proposed bill, sentences outside the guidelines,
and the Irequency of their use, would be virtually committed

- 11 -
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=1y {gt=iat ' igecreti rovidad o a iud : . . . . f
. to the district court's discretion provided only that the judge ~ otherwise properly calculated guideline range. This comzon E
. =incs that "an aggravating or witigating civcumstance exists : § (and very reasonable) form of argument would not be permissible q
: - . | .
. - 3 ~ae ale s {dayraed s . . : 7 i
that was not adequately taken into consideration by tha 2 under H. R. 6869. ;
. 3 g
Sentencing Commission in formulating the guidelines." This ﬁ A -
4 ,‘{ .
- : . {scretion pre ; - . d
is hardly any change from the broad discretion presently § (C) _Would total appellate review solve the prcblem? o
exercised by district judges and traditicnally respected by 8
. ot ? . . . Tag 1t
. . . o ae answer to tt uestion is clear No",
the courts of appeal,  Thus, most senternces outsice the 3 Th v this questio learly "No
guidelines would be likely to be upheld, regardless of , .
. - PR . x .
disperity from sentence to sentence., y . . In the first place, the burden, judging by the volume
’ and variety of appeals before the Pazole -Commission, would be
- . . ’ . . enormous, and we should not lose sicght of the fact that we
% (B) Lack of adequate apvellate richrs: Compotinding & . ‘
‘ the above problem is the fast that there would be no sppeal & are talking about three-times as many cases as are presently
- - - L= Nl (=Y
of Tight in cases where the sentence imposed was within the within' the Parole Commission's jurisdiction (and a corresponding _
£%3 &, -~ 98— - i o
5 - . 3 . . B 4
- e a . ] . - . o 8 increase in complexity of the issues). v
guicelines, but a misapplication of the guidelines by the A
f f .
sentencing judge is alleged. (H. R. 6869 would provide an o
"J M . ) - ]
. . . . . M In the second place, it is inconceivable to me how
appeal of right ouly for sentences outside tne guidelines.) o
! the eleven different courts of appeal will achieve any degree
! of consistency in their interpretation of the many complex
H As for the review machanisa which this bill proposes ) ‘ )
1‘3 N - -l - - o) = k T3 3 - .
) : for such problems (challenging the legality of the sentomca questions that application of the guidelines will raise. The % 4
: . . ourts of ay 2 ; frequ i isagree ; .
; wader Rule 35 of the Federal Rules of Criminal Procedure), this © S oF appeal themselves are f equently in disagreement on v ! ’
‘ ! . ‘ ’ ' substantive questions of law, and there is 'no indication in
t o, ‘ P?rocedure would seem to me unfairly cumbersome for a defendant, - '
8- . ‘ : . . : ' : this bill that appellate interpretation of the guidelinss -
LS _ especially when viewed against the Parole Commission's practice : )
- - ‘s L . .. . L. ; will not follow the same pattern. . 4
o ; Ok permitting administrative appeals in any case of parole denial, ' - :
. . . 5 ~
' . 4 -~ O - N _ . - . .
- , S <or example, a freguent ground of appeal before the Parole (D) Inconsistency of purpose: In short, the
5] . A " ) . B .
A e S 3 3 L2 3 P . - N . o . 3
. A Commission is that good cause exists for a decision below an proponents of H. R. 6863 have sought to achieve inconsis- » ’
' ’ 6 ’ . ) L. , =
E 12 : cent goals, On the one hand, the bill before you
. : ‘ A \
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courts of eppeal from a drastic increase in workload, and

cn the other hand, the bill relies upon the courts of appeal

to police the application of the sentencing guidelines with
enough rigor to ensure that gnwarranted disparity is kept under

contrcl. In my opinion, neither goal would be met.

the propoxents of this bill assert it will do, the bill seems
likely instead only to shift discretion away £rom the Parole

Commission and place it in the hands of the prosecutors.

In'zddition, there zppears to be some doubt, with

the continuing impact of the Speedy Trial Act, as to whether

. &
) pleas involving sentznce-bazgeining under Rule 11(e) (L) (B) of
4, Problems with hidden prosecutorial discretiom. the Federal Rules of Criminal Procedure are on. the increase
: L . .. . ¢ or not. We nesd much mors evidence on this point. Also, I
The subject of hidden prosecutorial discretion and
. think that a guideline system as "'determinate' as this bill
its potential for causing unjustifiable disparity in the . .
. X now contemplates might well be a fresh incentive to prosecutors
trectzent of criminal defendants is a very serious one. We do
. ) _ : . te do.much more sentznce-bargaining than they now do. All these
not know what effect the bill would have on this factor. (85 ' '
_ ) guestions need answers before such a precipitate measure as
cercent of z11 sentences are now the result of a2 plea.) .
. . this bill provoses could be safely enacted,
I cannot racommend that this Subcommittee approve any , -
legislation that might have the effect of increasing the degree .
.. N L . L. i . 5. Contrasting advantacges offe=ed bv the Parole Commission.
of disparity for which prosecutorial decisions might be :
responsible, There is certainly reason to assume that with ; In contrast to the enormous pzoblems that I think
specific gentencing guidelines, a good deal of discretion will 3 the system proposed in H.R. 6869 would create, I believe that
be shifted to the prosecutor, who, in bringing or dropping ] the Paxole Commigsion's present system offers a very sizple,
charges, will be a much more 'important determinant of the ; workable alternative fox bringing sense and order into the
ultizate sentence than he is at present. (AL present, setting of prison tevms. (This assumes, of course, that a
prosacutorial decisions are made in the context of broad reduction of disparity in the critical decision as to who goes
legislative sentencing limits, and no prosecutorial agres=ent b to prison and who does not is achieved by appropriate stzndards
is permitted to bind the Parole Commission's decision.) Instead for the judiciary. It also assuxszs that there would te scme
of bringing the exercise of discretion "out in the open", as . form of appropriate staturtory limitation on sentencing choices
. . - 15 -
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when the Jecision is mace o send a defendant to prison for

a term exceeding one year, so that the Parole Cozmission could

by

in fact effactively set the duration of confinement in all

such cases.)

The Parole Comcission(unlike a group of 550 distriet
judges) offers a small, collegial bocdy of nine commissioners and
a corps of thirty-six heawing examiners. It is both decisiom-
maker as well as policy-szsztter.,  permitting the constant
measuring of its policies and its guidelines against the reality

of the results achievad. The.Commnissioners and staff are also

e

full-time parole decision-makers, devoting full attention to
the comélexities 0f ecricinzl behavior and interpretation of the
guidelines. Moreover, its hearing examiner stzff can be wore
easily trainad and instructed in 2 comsistent approach than
either judges or probatiocn officers.

"As a2 collegial boly, the Coc—ission's decisicns are
produced by staff andé Cormissiomers acting in concert, with
atzerous checks and balances offered by a structured system
of group decision-makihg. This feature can be contrasted to
the situvation of a single trial judge, who uncer H;R. 6889,
would be required once and for all to fashion a just sentence

that would be unalterable once impesad.

- 16 -

by a team of hearing examiners after an in-person hearing,
and the initial decision is produced by the Regional
Commissioner and hearing examiners voting together. If the
Regicnal Commissioner wishes to override his staff by more
than six months, he must seek tha concurzing vote of

another Commissioner. A prisonexr can ask that any decision

e

be first zeconsidered by the Regzional Comnissioner, and
then (if a satisfactory Fasult is not achisaved) that it be
reviewed zgain by the Rational Appeals Board, a permanent
body of three Parole Commissioners in Washington, D. C.

These zppeals can be decided with considerably more dispatch

than appeals can be before the courts. (The appeals zre underx

_statutory deadlines of thirty and sixty days, respectively.)

Moreover, I would seriously question whether 2 sentencing

court (85 percent of whose decisions, on the average, are

" "

cpe institution than the

[s]

the results.of pleas) is a more

Parole Co—mission now is under the 1976 statute,

In adaition, the Commission can closely monitor its
compliance'with its own rules, permitting timely response in
the case of unexplained deviations from policy. It can
also monitor the percentage of decisions ouvtside the guidalines
and take appropriate action if that pezcentags should deviate

to an unacceptable degree.

-17-
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is therefore incemprehensible to me why this . .. ) |
. Ividis ¢ cemprel co = Y > - There are a nusber of lzportant reasons to retain i
fficient and worksble w=sdel i o t discarded in A e . - -
erficient and worlkable wodel is proposed to be dissa the reviewing function of the parole authority. i
. * - . () } . -~
favor of dealing with morass of problems that this bill |
use. am espacially concerned in view of the fact . e . , ] b
would cauvse. T am es; ally concexz: 1. Balencinz atvitudes toward the offender and his erime, by s -
that the propouents cf H.R. 6862 have failed to offer any U;
() . LY 03 : 3 0] f.-\s ) ‘: Y Y bd 3 A 3 S ; x
substantizl evidence or indication that the abolition of the In.some cases, an individual judge can impose a "
. . ¢ ane 1o v £ 3 : ; :
parole release Ffuncrtien would not lead to an increase in sentence uncer pressure of a personal or cormunity reaction e
ie . . . hat ith o 4552z £ timg {gt £ 3 o
unwarranted sentencing <disparity, rather than a reduction. that may, with the passige of time or distance of involvement, e
. by
. . be seen as clezrly excessive. (This could either be a Lo
7 {
1
. =n bove the guidzlines i thi :
VL. CAN WE ELIMIMATE RNVIEW BY THE PAROLE COMMISSION? sentsnce above the gui = ines, or a sentence within the ;
! v 3 - ‘- - - N N
-y guicelines when the dacision should have been below.) oy
- . - . . [
. The fact thzt these "flat-time" sentences would be o
. 3 - . = 3 . !
imposed under guidelinas does not eliminate the need for- . In this regavd, one valid function of review by a
. . . P o - . . . . 14 . sy fenr L g - . . : 4 . L -
- Periodic review by thz Pzarcle Commission, particularly in -paroling authority-is to provide an objective (and national) o ¢ !
. L . e e - o e .. . [
those sentences of imprisonment requiring more than.one year View of the offense to balance that of the individual judge. L
of incarceraticn. I strongly disagree with the proposition that a concern for o
_ satisfying local attirudes should outiveigh the concern for R
R ’ ‘ I agree with the propcnents of K.R. 6869 that . . . :
S ) HE P ’ : 2 consistent fedpral approach to the imprisonment of federal
certainty on the part of prisoners as to their ultimate release . - - ol e o
) Yy on © P T offenders. Furthermors, cases of high public visibilicy
- ’ dates is a generally desirable Factor sychologically for the J . ] . o :
‘ - ger 7 + PSY & 4 are generally the unusual omes in which the defendant A 4
- . ; i | ‘
prisoner, as well as for the public and prison acminstrators. . . . - . e I v :
. b ' . k s a.iready well-known (for example, a public oificial), or the
4 . » $ - . ~ - .
The Parole Comzission *tself follows a s stem of inforzine wost . N .
{?r < - : y © subject of concentrated media coverage. With respect to the
’ . . . . ~
N prisoners of their presurptive release dates contingent upon . . = . . .. e 4
- ' : ) - P ¢ - = ( ©F £ vest majority of routine court dispesitions, however, individual
' ' continued obedience to prison rules) within 120 days after .. - . .
‘ : . . e P ' ) Y . criminal sentences are not the focus of public attention, nor
. : ‘ } their sentences have begun. FKowever, the bill before you . R . .  y
Ca . ) could public consensus in such cases be easily measured,
J ’ s - - . . . = . b L] N
o ’ J&comes excessive in the pursuit of "certainty" when it -
. ' E
Propeses to set sentences in concrete and eliminate parole o e ? » 19
altogether. \
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I should zlso pein: cut that an excessive concern
for satisfying communicy z:ttitudes in federal sentencing

could lead to some inextricable problems. For example, how
do we analyze the case of a m::ijﬁana sauggler arrested in
Texas (where public condermzcion of the drug is severe),
whose illicit goods wewe actually in transit for intended
sale in Oresgon (where public condemnation is less thaﬁ in

Texas), other than by treating the mztter strictly as a
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the izportance of this concusra, and

review of each case in which parole

methods of prediztin

el

P

rovided for periodic

is denied.) While our

Zurzvere behavior are nowhere near

g
erfect, I am convinced thz: no sensible person would

willingly forgo the oppcriuvnity to review such®a sentence-

at suitable intervels.

Moreover, requiring an offender to serve to the

er review by the paroling

proponents of H.R. 6869

federal gffanse? ' expiration of his sentence, when he could at some point be
safely and appropriately velesased aft
2. The need for review where a2 sentence is based on a prediction authority, represents a misapplication of our tax dollars and
of risk that is no longer valid, a waste of human resourcas. Yet, the
I think most judges would agree with me that they would remove.from ovr evizinal justice system any systematic
are not seers or prophets; and cannot be expected to fashion means whe:eby even the zost lengthy sentences could be
a4 sentence based on an assessment .0f the offendexr's future . Tevieved.
behavior that will remain walid regzrdless of aﬁy changes that
‘might take place. Many evencs cam, and do oceuz during the 3. The Shift of discwetion to prison
service of a sentence (pafticuarly 2 lengthy one) that would Leaving such casas to the atzention of sentencing
reasonably cogstituta.a change in circumstances significant judges upon the urging of prison staff (as this bill does)
enough to render further incarceration wasteful aad unjust. would be a clea:iy ineffactive and
For exazple, illness, the effects of aging and maturity, ox controlling problems creatzd by thé lack of a paroling
exceptiond efforts at self-improvement that are clearly suthority. (It would also Se a2n irocn
meaningful in terms of the priscnef's chances for future » 19th Century and the condictions thac
success,'would fall into this category. (The architects of of independent pazole boards in the ¢
the Paxole Cormission and:Reorganization Act of 1976 recognized . parole, thefe is also cthe distinct e
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(and uneven) use of furloughs and other release programs
as a substitute mexsure. VYou simply cannot eliminate

discretion without being pzepared to see it surface some

place where it doesn't belong.

4. Preventing the abandonment of rehabilitative programs

and research.

Another major factor is the prospect that this bill
would encourage the abandomrent of the search for demonstrably
successful zehabilitative programs. While it is true that
bresent techniques éf institutional training are uncertain in
their ultimate effectiveness, even the proponents of H.R. 6869
agree that continued resea=ch and development may well change
our percepfion of these programs in five or ten years. I
cannot imagine that educative programs accomplish so little for
prisoners that we can afford to abandon the endeavor EQ identify
specific programs that represent a berter way of spending tax
dollars thzn others. Withcur a parole authority possessing
the necessaxry degres of flexibility over release decisions,
the impetus for this ressarch will be seriously diminished,

and reversion tc wholesale warehousing of large numbers of

prisoners will be the likely result,

5. Changes in socistal arcircude towvard the offense.

Without a paroling authority, no adjustment could
be made over a period of years for reduced social perceptions

: - 22 -

2 g -

e

T et e o g

o

e

e

75

OC

crizes that were once viewed more severely. We may well
be seeing this kind of evolution particularly in the area

of drug offenses. For a past example, the Parole Commission

has seen this phenomenon in the case of Barrison Narcotics

Act sentences, originally ineligible for parole, after

Congress in 1974 retroactively repedled the statutory parole
ineligibility provision. The Commission was then in a position
to respond, and did respond, equitably and efficiently in the
processing Qf individual cases. (The history of the Harrison

Narcoties Act "flat-time" sentence experiment should also

offer a sober reflection to the enthusiasts of determinate

sentencing.)

6. Maintaining institutional discipline.

While earlier drafits of S. 1437 eliminated institu-
tipnal good time, the most recent proposal reintroduces good
time of up to ten percent, and provides aAcomplex process
for awarding this good time. However, the most good time that
appears to be subject to forfeiture for even the worst mis-
conduct is three days: This feature places prison officials
in a pléinly untenable position in dealing with the prisoner
who turans out to ge 2 serious discipline problem.

It should take only rudizentary expertise in

¥
corrections and a racollection of very recent history to
recognize the explosive combination of elements which this
»
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; Even if this percentage were increased to only 50 percent i
‘ ; i
cenario woul ssemble: ¥ - . T .. . Lo
scenasio would ess %' of past sentences under the flat-time provisions of this TR,
!
(a) longer sentences; ; , . 0 Aee ) .. :
(b) no hope of paroie: . ; bill, this would add 52,06 cumulative months in custody e
c serious overcrowding; an ; . . .
Edg no ngogd tim;“'for‘ééod behavior, § at an estirated yearly cost of $32,940,713 just for operational f ;
v Lo -
§ expenditures, with an est mated capital constructiom cost of i
. 3 i .
st to this, a paroling authority could 5 ) o £l
In contra » &P & 7 ; ‘ $179,743,884 to build the prisons to house these additional f S
tscipli { ison misconduct by deferring the date , ] . . D
diseipline serious prison = 7 ° : N prisoners. If prisoners sesved 90 percent of sentences - by
» 0 . . V | :
£ rel £ riate period of time, without the need : . . .. ' |
O- release ior an approp cEF ’ . ; izposed today, this would add an addicional 304,546 . P
for: ber nd wnevenly administered) s stem of good N . . .
zor'a cumbezsome (and umevenly a ) sy & ' cumulative months in custody, at an estimated yearly cost 5
. 4. : :
. . o
tize awards. increase of $192,865,921 in operational expenditures, and an ‘ o
. . - P P
VII. WOULD ENACTMENT OF H. R. 6869 LEAD TO AN INCREASE IN eéstimated capital construction cost increase of $1,052,389,771. Lo
: 1 ; Buz F Pri "o |
PRISON POPULATION, AND WHAT ARE THE CONSEQUENCES IF IT DOES? All these estimates are based on the Bureau of Prisons' own o
' figures of $7,592 per bed fo- operational costs and $39,000 !“4\ -
- . 3 > I 4
ini i :actment of this legislation . . - &
In my opinion, the eractment - & per bed for construction costs, and do not take inflation g‘~ ¢
e increasingly lengthy prison terms. If . .. o
would probably lead to inme easingly SEhy pr ",into account., (See Appendix). 1
that happens, Congress should be prepared for a corresponding 4 .o b
: R : |
ive) § i ri ulation (which is presentl . . . . :
(2nd expensive) increase in pr=son pop we ( P 7 With such consequences in nind, even for relatively 3
y - 4, 1 risoners). C s . . .
severely overcrowded with about 30,000 prisor ) slight increases in actual sentance length, it should be
. 1 - ; F-Pa : -l s i1 .
1. The conseguences in terms of federal expenditures, ciear that a number of features in this bill prasent vexy : 4
' serious ‘problems. . A ’
According to Bureav of Prisons' statistics, faderal »
. .
i lgible £ role (pzri rs wi r es of . . o At e . ey S
prisoners eligible fox parole (p tsonexs with sentences 2. Factors bointing £o increased prison pooulation. S e
e Zore than one year) now serve an average of 41.8 percent of ;
: » ¥
i is i timated cuz 1 ize i . o i .
their sentences. This is an estinated cumulative time in & The Sentencing Commission, 'as well as the judges who &
3 ~ - £ - ~ I RS 3 . . . . % . . . %
custody of 263,908 months for prisoners sentenced each yeaxr. o would implement the guidelines, would have no opportunity to
. i3 .
f‘ ‘f 4 boiny
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assess, the real effects of the sentences they izpose in termg
of the actual conditions of prison 1ife. Tkus, éenteﬁces are
likely to be seen in terms of symbolic time only abstractly
related to the offanse, without a realistic basis in the
Tesources and gbility of our prison system. This facpor
might certainly increass both the guidelinebrénges as well

as individual sentences to unacceptable (and dangerous)

levels.

In addition, while the parole relezse function is
almost entirely eliminzted,. and statutory good time is severely
rednced, there is no incentive for judges to switeh from )

“thinking in terms of the lengthy sentenées they are used to
dealing out, to the "veal time" they would now be dispensing.

What is even mwore disturbing is that the statutory wmaxima

authorized in the bill. do not appear to be reduced by an

H amommt sufficient to éncourage judges to think in terms.of
- this “real time", nor is there any guarantee that the
zuidelines themselves will brevent unrealistic senterces.

3. The Sententing Cor='ssion's inability to vespond to

ovarcrowding,

. Altkough the bill mandates the Sentencing Cocmission

to coansider overcrowding, it does not Provide the safety valve

Tzcrhanism available to a Paroling zuthority. if the prison
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population climbed to unacceptable levels, the Sentencing
Co:mis;ion could only reduce the guideline ranges for future
cases (although even this would involve a substantial time

lag). However, this method would only create disparity

between those sentenced before and after the change. 1In
contrast, the Parole Commission could mzke Iimmediate but smaller
changes equally throughout the prison population in order-to
produce the desired reéult. This is not to argue that the
parole authority should be used routinely to control instituciondl
populations; it only acknowledges the unique ability of the
paroling systém to take into account an lmportant reality

that the Senteﬁcing Commission could not. .

VIII. THE EFFECT OF THIS BILL ON THE STATES

Finally, I would like to address one important
ramification‘af this bill that this subcommittee should te
careful to consider. As the forme- Chairzan of a. State
paroling authority, I am well acquainted with the present
climate in the States with regard to.the area of seatencing
reform. There is.considerable danger that the impetus
created by federal Congressicnal enthusizsm for a sentencing
system founded nearly exclusively on the desire for "certainty"
in the irpositionvand sexvice of criminal sentences, may

encourage tha passage of hasty and ill-conceived statutes
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It is, I think, the present responsibility of

{

Congzess to zpply some prudence and caution to this forward

1

moveszent, before .the "reform" impetus getsout of hand and

produces a regrettable series of mistakes. Thus, you should
be prepared to spend a good deal of time with the sentencing
and parole provisions .of this bill, to work toward the
development of a systesm that we are reasonably certain can
succeed in the context of present realities, and that will
temper the current ardor for sentencing veform with moderation

and prudence.

IX. * OTHER TECHNICAL PROBLEMS.

»

Before concluding, Mr. Chairman, I should observe
that there are numerous technical difficulties I have with
related features of this bill. For exzmple, I do not believe
that the system of parole supervision provided by this bill
adequately meets its otherwise.laudable goal of seeking to
ensure an effective measure of supervision for all released
offenders who show a need for it. I will be glad to furnish

your staff with suggestions for improvement in this and

’

several other related areas, should you wish me to do so.

e
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In conclusion, Mz. Chairman, I urge this Subcomrmittee
not to approve H.R. 6869 as it is presently written. Instead,
I recommend to the Subcommitizee that it consider the following

alternative approach. . .

I think that the establishment of some form of policy-
mzking body to promulzate guidelines for the structuring of
judicial discretion in making the.critiﬁal choice beween fine,
probation, a "split" sentence (probation with a year or less
of confinement), or incarceration, 'would be a major step
forward. (It would also be an undertaking of major proportions

for the agency chargsd with that responsibility.)

However, I think that it is essential that you
retain the present role of the Parole Commission in determining

actual duration of confinement in the twenty-five percent of

all criminal sentences that inveolve imprisonment of more than

one yeaar.

This would preserve the galns made by Ccngress in
the developzment of the Parole Commission and Reorganization
Act of 1976, while achieving a wealistic solution of the

problem of unwarranted sencencing disparity. 1 would also

\
-
4
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récormend that in retaining che release function of the APPENDIY |
b
Pzrole Commission, the Subecrmittee also adopt the Commission'sg I
.. - . . : ESTIMATED INCRRMiCT T 3 P T =R
Procedure of setting a presumprive release date at the outset ESTIMATED INCREASE IN COST OF THCARCZRATION !
0f each sentence, as well as its flexibility to .provide 5 .
continued review of sach case, in order to increase the factor !
. . . ) T £ 2 £ Prisons' di £ tai f'
oL certainty withoux Ssacriricing considerations of -he‘curre?_ sureau oi Prisons discharge flle concains ;
: : : 4 records for 8,467 original reieasses,. with geniences of
: individual justice N ) more than one yeaxr, released to detaining authorities or \
. ' the community betwzen January 1, 1977 and December 31, 1977, }
Wwith valid sentencs computation data, I
. s - - F thi la (n=8,467) the cumulative total sentence
Mr. Chairman, this concludes m remark: i ; for tAls sampls (n=g, fhsavly -8 seenc P
. _ . ot - . Yy ks for this » ¢ mposed is 504,213 months (average total sentence imposed is Dk
afternoon. ‘ ‘ 59.55 months), and +he cunulative time in custody is 210,564 . i
» B months (average time in custody is 24.87 months).
{} : P This sample, newever, exciudes (among others) pPrisoners Lo,
Sent directly to community treatment canters from the courts. i i
Data provided the 2 ministrative Office of the United States . oy ; -
Courts indicates that for 1974, there wera 10,612 convicted Lo .
defendants sentenced to a term of imprisomnment of more than i
- one year (see Table 1). Thus consgervatively estimating the [
curzent number of original releasees with sentences of more +than s
one year at 10,612, the statistics Presented in Table 2 would ;
be applicable. ‘ ' ' i
. !
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Table 1

United States District Courts

a Type and Length of Sentences of QOhvictcd Defendants (a)
) TOTAL . TERMS OF IMPRISONMENT split Probation  Probation Fine
‘ Senkence W/0 super- Only
{probation vision
0-12  13-24  25-36 37-60 61 & over term) suspended
-.months 1onths months . months months
. . - 36,252 2,838 2,534 2,042 3,734 2,302 1,991 17,577 1,216 2,014

< * )} .
- ) ’ (a) Source: Federal Offenders In United States District Courts 1974,
b Administrative Office of the United States Courts,
, o Washington, D.C. 20544, p. 20-21.
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fable 2

Estimated Increase in Cosk of Incarceration

Percent of Estimated Estimated Bstimated Estimated
Total Sentence Cumulative Time Increase In Increase In Additional Capitol
Served In Custody Cumulative Time Tolal Opera- Cost to Confinc
(in months) In Custody tion Cost Per Increased Popu-
(in months) Year (a) lation (b)
Amount Percent
11.76% (c) 263,908
504 315,974 52,066 $32,940,713 20% $179,743,804
60 379,169 115,261 $72,922,015 443 $397,905,356
70% 442,364 178,456 $112,903,317 68% $616,066,827
80% 505,559 241,651 $152,884,619 92% $834,228,299
90% 568,754 304,846 $192,865,921 116% $1,052,389,771
$232,847,223 139% $1,270,551,243

100% 631,949 368,041

Estimated total cost of incarceration baued on estimate of $7,592.00/year, excluding capitol

costs. Source: Ronald J. Waldron, United States Bureau of Prisons.

Based on current projected construction costs of $39,000 per bed. Source:
States DBurecau Pfa risons. Note: This estimate does not include expected in

Cost due to in -ion.
Merage percent of total senternce now served.

Donald Voth, United
crease in construction
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'STATEMENT_E(F

CECIL C. McCALL, CHAIRMAN
UNITED STATES PAROLE \COMMISSION |

I.  INTRODUCTION
Mr. Chairman, members of the Subcommittee, I am Cecil

McCall, Chairman of the United States Parole Commission.

I am pleased to have the opportunity to appear before this

Subcommittee today to present my views on the issues of

sentencing and parole. : .
I share what I perceive to be the Subcommittee's concern

that our sentencing statutes and procedures stand in nesd of

reform and that we need a sentencing system that the public

can better understand. But we also need to attune to a complex

set of practical problems which surround the task of setting

prison terms. Without careful attention to practical issues,

even the best intentioned sentencing reform effort will likely

be rendered ineffective; or worse, will result in more disparity

and injustice than we have at present.

II. BACKGROUND

Seven years ago the Parole Commission, then called the

Board of Parole, became the first operating criminal justice
agency to adopt explicit guidelines to ensure that similarly
situated offenders would be treated consistently in the deter-
mination of prison terms. To date, the Parole Commission has

had the experience of applying the guidelines in over 60,000 Q

cases.

i i L
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Three vears ago Congress expressed its approval of these

guidelines and made them a central feature of the Parole Com-
mission and Reorganization Act. The legislative history of
this Act recognized that a prime function of the Parole Com-
mission was to reduce sentencing disparity by balancing the
differences in sentencing practices which exist among the

numerous federal judges.

Two years ago the Parole Commission adopted a procedure

of setting presumptive parole dates after hearings held within
the first four months of commitment to eliminate unnecessary
uncertainty in the time to be served. (This procedure was
adopted with the support of Congressman Robért W. Kastenmeier,
one of the primary sponsors of the Parole Commission and Reor-
ganization Act.) Once set, a presumptive date may be moved
forward only for substantial changes in circumstances or moved
back in cases of significant institutional misconduct.

Today we are faced with a proposal to abolish parole
release in favor of an untried sentencing system.

So much has been said and written publicly about criminal
code reform that we have to be careful least the public believe,
if they don't already, that you are considering a crime control
measure. It is doubtful if criminal code reform will reduce
crime. The purpcse of your sentencihg reform effort, as I
understand it, is to reduce unwarranted disparity in criminal
This is, in itself, a worthy goal and it is on this

penalties.

basis that the Subcommittee's effort should be judged.
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Parole guidelines cannot eliminate all disparity in
sentencing. There should be guidelines to help judges make
sentencing dacisions. But I cannot understand why a Plan to
reduce judicial sentence disparity should abolish the parole
release function, the one effective disparity-reducing tool
we now have, particularly before the Proposed substitute ﬁas
been adequately tested. Therefore,AI encourage you to adopt
the alternate pProposal at page 123, lines 23-33, of your August
24, 1979 draft bill, which would retain the parole guidelines
and other features of the Parole Commission and Reorganization
Act of 1976, in conjunction with the addition of sentencing

guidelines,

III. PROBLEMS WITH ELIMINATION OF PAROLE RELEASE

The text of this Subcommittee's working draft would
abolish parole and tackle the problem of sentence disparity
by creating sentencing guidelines. Judges would be required
to give an explanation of how the guidelines are applied to
each case and defendants would be given a limited right of
&ppeal. In sum, the text of this draft transpbses to the
judiciary the basic guideline concept as developed by the Parole
Commission and eliminates the Parole Commission's role in deter-
mining the prisoner's actual duration of confinement. While this
so;ution appears theoretically tidy, it is my copinion that there

are a number of serious practical problems with this approach

.
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The proposed elimination of the Parole Commission's role
in determining actual duration of confinement is based upon
three critical assumptions:

First: that the U.S. Parole Commission's guidelines can

be administered by about 550 district court judges (under

limited appellate review by eleven different courts of appeal)

with as much success in controlling unwarranted disparity in
the service of criminal sentences as has been the case under
the administration of the Parole Commission (a single, small

agency) ;

Second: that once a sentence of imprisonment is imposed

pursuant to these guidelines, there will be no need for perio-

dic review, regardlesg of the length of sentence; and
Third: that prison terms (and prison populationi will
not be in danger of substantially increasing under a system

of "flat-time" sentences.

I will address these concerns in the order I have just

stated them.

A, CAN WE DO WITHOUT THE PAROLE RELEASE FUNCTION AND STILL
REDUCE UNWARRANTED DISPARITY?

The transfer of the U.S. Parole Commission's guidelines
to about 550 federal district judges, and the abolition of

the federal parole release function is, in my opinion, not
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likely to be successful if measured by the criterion of reducing
unwarranted disparity and uncertainty in sentencing decisions.

To be sure, giving the district judges a guideline system
(whether obligatory or merely advisory) could be a successful
method of bringing some measure of consistency into the present-
ly unregulated determinations of whether to send an offender to
prison or not (the "in-out" decision) and the setting of the
maximum term. I am in favor of that.

However, there would be serious obstacles pPreventing a
judicial guideline system from effectively controlling unwar-
ranted disparity in actual lengths of imprisonment served, under
a system of "flat-time" sentences without possibility of parole.

l. Problems Qith the application of guideli
district judges. guidelines bg >°0

Disparity of interpretation: The bill proposes that a

highly complicated system of guidelines be applied by officials
usually trained in matters having little relation to the study of
criminal behavior, for whom sentencing is only a small part of an
extremely busy and demanding schedule. (A district judge, on the
average, imposes annually fewer than thirty sentences of impris-~
onment exceeding one year.) We can hardly expect that a widely
disparate group of about 550 of these officials will apply the
guidelines with any notable degree of consistency of interpreta-

tion, when they have so little time to devote to the task or to

=7

A

91

develop familiarity with it, and when each judce is applying
the guidelines individually. Judges ceitainly have no inherent
tendency to conform their sentencing decisions, even when faced
with precisely identical circumstances. 1In fact, the disparity
study conducted several years ago by the Federal Judicial Center
in the Second Circuit showed just the opposite tendency.

As for the complexity of the guidelines, I can only testify
from my own experience that the Parole Commission's guidelines
are complex enough to give rise to continual questions of inter-
pretation. I expect that guidelines covering all the sentencing
possibilities (not just the aurational determination for the
twenty-five percent of defendants sentenced to terms of more
than one year that now come under the jurisdiction of the Parole
Conmission) would be even more complex and subject to interpreta-
tion than the Parole Commission's guidelines now are. Moreover,
the traditional independence of our judiciary is a factor which
has historically protected against government abuse of private
freedoms, but which has made judges, as a body, difficult to
coordinate and direct. It is certainly ingenious in the extreme
to assert {as the proponents of 5.1437 have asserted) that the
Sentencing Commission's gﬁidelines could be made so fully

"determinate" that 550 federal judges sitting individually would

have no problems in conforming their sentences to a coherent

policy.
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2. Problems with the Sentencing Committee's Role.

While the Sentencing Committee is responsible for
establishing the guidelines to be applied by the judiciary,
it is given no means of ensuring compliance by the judges in
interpreting its policies. Moreover, the Sentencing Committee
would be restricted to issuing statements of general policy only,
and it cecould not review particular cases except for purposes of
research and monitoring, after the sentence became final. 1t
would also have no say in the direction taken by the various
courts of appeal in interpreting the guidelines which it would
promulgate. Thus, we are left with an agency with a tremendous
task, but no real means of seeing it accomplished.

This is not to say that some form of Sentencing Committee
should ﬂot be enacted. It merely points out some of its limita-
tions when applied to the critical issue of determining prison
terms.,

3. Problems with appellate review as a compliance mechanism
for judicial gquidelines.

Appellate review of sentences is not a complete solution
to the disparity problem. With appeals of sentencing decisions
going to 1l courts of appeals, there are that many possibilities
for conflicts among the circuits. Moreover, courts of appeals
have a tradition of Paying great deference to sentencing decisions
pf the district judges. 1In addition, the appellate courts are

pressad to meet their current workload. The national average
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time for deciding federal criminal appeals is 9.1 months., 1
sincerely doubt that there would be a uniform level of con=
sistency or activism in the consideration of sentence appeals,
with appellate decision-makers who are even further removed

from the day-to-day sentencing process.

4. Contrasting advantages offered by the Parole Commission.

In contrast to the enormous problems that I think the
System described would create, I believe that the Parole Com-
mission's present system offers a very simple, workable
alternatiye for bringing sense and order into the setting of
prison terms. (This assumes, of course, that a reduction of
disparity in the critical decisions as to who goes to prison
and who does not is achieved by appropriate standards for the
judiciary). .

The Parole Commission (unlike a group of 550 district judges)
offers a small, collegial body of nine Commissioners and a corps
of thirty-six hearing examiners. Tt is both decision-maker ang
policy-setter, permitting the constant measuring of its policies
and its guidelines against the reality of the results achieved.
The Commissioners and staff are also full-time parole decision-
makers, able to devote full-time attention to the complexities
of ériminal behavior and interpretation of the guidelines. More-

over, its hearing examiner staff can be more easily trained and

instructed in a consistent approach.
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As a collegial body, the Commission's decisions are
produced by staff and Commissioners acting in concert, with

numerous checks and balances offered by a structured system
of group decision-making. This feature can be contrasted to
the situation of a single trial judge who under the system
described in your text would be required once and for all to
fashion a just sentence that would be unalterable once imposed.

The parole guideline evaluation is initially made by a
panel of hearing examiners after an in-person hearing, and the
initial decision is produced by the Regional Commissioner and
hearing examiners voting together. A prisoner can ask that any
decision be first reconsidered by the Regional Commissioner,
and then (if dissatisfied) may have such decision reviewed by
the National Appeals Board, a permanent body of three Parole
Commissioners in Washington, D.C. These appeals can be decided
with considerably more dispatch than appeals before the courts.

In addition, the Commission can closely monitor its compli-
ance with its own rules, permitting timely response in the case
of unexplained deviations from policy. It can also monitor the
percentage of decisions outside the guidelines and take appro-
priate action if that percentage should deviate to an unacceptable
degree.

It is therefore incomprehensible to me why this efficient

and workable model is proposed to be discarded in favor of

dealing with the morass of problems that this bill would cause.
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I am especially concerned in view of the fact that the
proponents of bills, such as $.1437, have failed to offer any
substantial evidence or indication that the abolition of the
parole release function would not lead to an increase in un-

warranted sentencing disparity, rather than a reduction.

B. CAN WE ELIMINATE PERIODIC REVIEW BY THE PAROLE COMMISSION?

The fact that these "flat-time" sentences would be imposed
under guidelines does not eliminate the need for periodic re-
view by the Parole Commission, particularly in substantial
sentences of imprisonment.

I agree with the proponents of S.1437 that certainty on
the part of prisoners as to their ultimate release dates is a
generally desirable factor, psychologically for the prisoner,
as well as for the public and prison administratdrs. The Parole
Commission itself follows a system of informing most prisoners
of their presumptive release dates (contingent upon continued
obedience to prison rules) within 120 days after their sentences
have begun. However, the bill before you becomes excessive in
the pursuit of "certainty" when it proposes to set sentences in
concrete and eliminate parole altogether.

There are a number of important reascns to retain the

reviewing function of the parole authority.
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1. The need for review where a sentence is based on a
prediction of risk that is no longer valid.

I think most judges would agree with me that they are not
seers or prophets, and cannot be expected to fashion a sentence
based on an assessment of the offender's future behavior that
will remain valid regarcdless of any changes that might take place.
Mdny events can, and dc occur during the service of a sentence
(particularly a lengthy one) that would reasonably constitute
a change in circumstances significant enough to render further
incarceration wasteful and unjust. For example, illness, the
effects of aging and maturity, or exceptional efforts at self-
improvement that are clearly meaningful in terms of the pPrisoner's
chances for future behavior, would fall into this cateéory. (The
architects of the Parole Commission and Reorganization Act of
1976 recognized the importance of this concern, and provided for
periodic review of each case in which parole is denied.) wWhile
our methods of predicting future behavior are nowhere near per-
fect, I am convinced that no sensible person would willingly

forego the opportunity to review long térm sentences at suitable
intervals.

Moreover, requiring an offender to serve to the expiration
of his sentence, when he could at some point be safely and
appropriately released after review by the paroling authority,
represents a misapplication of our tax dollars and a waste of,

human resources. Yet, the proponents of flat sentences would
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remove from our criminal justice system any systematic means
whereby even the most lengthy sentences could be reviewed.
Leaving such cases to the attention of sentencing judges
upon the urging of prison staff (as this bill does) would be
a clearly ineffective and inequitable way of controlling prob-
lems created by the lack of a paroling authority. (It would
also be an ironic regression to the 19th Century and the condi-
tions that engendered the creation of independent parole boards

in the first place.)

2. Changes in societal attitude toward the offense.

Without a paroling authority, it would be cumbersome to
make adjustments for reduced social perceptions of crimes that
were once viewed more severely. We may well be seeing this
kind of evolution particularly in the area of drug offenses.
For a past example, the Parole Commission has seen this pheno-
menon in the case of Harrison Narcotics Act sentences, originally
ineligible for parole. After Congress in 197& retroactively
repealed the statutory parole ineligibility provision, the
Commission was then in a position to respond, and did respond,
equitably and efficiently in the processing of individual cases.
(The history of the Harrison Narcotics Act, a "flat-time" sen-
tence experiment, should also offar a sober reflection to the

enthusiasts of determinate sentencing.)

- 12 -
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The Subcommittee's working draft recognizes that there must
be a procedure for reconsidering a sentence where circumstances
have changed: Section 3704 of the draft would allow the senten-
cing judge to reduce the sentence on the motion of the defendant
or the Bureau of Prisons in these circumstances. The problem
again is that there is no check against the possibility of wide-

spread disparity among the 550 district judges who will exercise

' this power. The result could be something like 550 de facto

parole boards. What might be compelling reasons for sentence
reduction to one judge might not be so persuasive to another.

And I do not mean to discredit the abilities of judges to make
these decisions. The problem here is not so much making juris-
prudentially correct or just decisions. There is often more than
one way to do justice. The problem here is following a consistent
way of doing justice from one case to the next. The Parole Commis-
sion has the advantage of being a single nationwide body which can
make consistent responses to similar situations. Returning each
case to the sentencing court on the motion of the prisoner seems
to be a rather cumbersome, and likely disparity producing, way of

attempting to accomplish this goal.

3. A hidden parole system.

Another area of post-sentence administration which could
turn into de facto parole is community release placements by

prison officials. Early placement in halfway houses, work

- 13 -
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release and study release, and extended furloughs all bear

some similari?y to parole. These can all be valuable programs,
but they are not designed as substitutes for parole. If parole
is abolished, I think the pressures will be very strong to use
these programs as replacements for parole. If overcrowding be-
comes a problem, for example, you could see increased use of
halfway houses. And when they become overcrowded, you could

see their residents being given permission to live at home. The
question is whether you want these decisions made under these
circumstances, likely as a response to' local institutional needs,
or whether you want a visible parole system with a national
paroling pelicy.

c. WOULD ENACTMENT OF FLAT SENTENCING LEAD TO AN INCREASE IN
PRISON POPULATION, AND WHAT ARE THE CONSEQUENCES IF IT DOES?

In my opinion, the enactment of this legislation would
lead to increasingly lengthy prison terms. If that happens,
Congress should be prepared for a corresponding (and expensive)
increase in prison population (which is presently overcrowded

with about 26,000 prisoners).

1. The consequences in terms of federal expenditures.
According to Bureau of Prisons' statistics, federal

prisoners eligible for parole (prisoners with sentences of

more than one year) now serve an average of 41.8 percent of

their sentences. This is an estimated cumulative time in

- 14 -
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custody of 263,908 months for prisoners sentenced each vear.
Even if this percentage were increased to only 50 percent of
past sentences under the flat-time provisions of this bill,
this would add 52,066 cumulative months in custody at an
estimated yearly cost of $32,940,713 just for operational
expenditures, with an estimated capital construction cost of
$179,743,884 to build the prisons to house these additional
prisoners. If prisoners served 60 percent of sentences imposed
today, this would add an additional 115,261 cumu.ative months
in custody, at an estimated yearly cost increase of $72,922,015
in operational expenditures, and an estimated capital construc-
tion cost increase of $397,905,356. All these estimates are
based on the Bureau of Prisons' own figures of $7,592 per bed
for operational costs and $39,000 per bed for construction costs.
Morecver, these are last year's figures and do not take inflation
into account. (See Appendix).

With such consequences in mind, even for relatively slight
increases in actual sentence length, it should be clear that a

number of features in this bill present very serious problems.

2. Factors pointing to increased prison population.

The Sentencing Committee, as well as the judges who would
implement the guidelines, would have no opportunity to assess

the real effects of the sentences they impose in texrms of the
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actual conditions of prison life. Thus, sentences are likely

to be seen in terms of symbolic time, only abstractly related

to the offense, without a realistic basis in the resources and
ability of our priscn system. This factor might certainly in-
crease both the guideline rapges as well as individual sentences
to unacceptable (and dangerous) levels. Obviously I cannot pre-
dict this with absclute certainty. No one has seen the sentencing
guidelines yet. But the public is accustomed to hearing that
serious offenders are receiving long prison sentences. These
are also the kinds of sentences that judges are accustomed to
working with. The Parole Commission on the other hand, deals
with much shorter periods of actual confinement. Perhaps the
Judicial Conference and sentencing judges would be able to make
this kind of adjustment in their thinking about sentences, but
this is a sericus risk that we would be taking. If sentences
appear overnight to go down to about one~third or one-half of
their present level, I predict that there will be complaints

of undue leniency and calls to "get tough" by increasing sen-
tences, and I think this pressure will be extremely difficult

to resist.

3. The Sentencing Committee's inability to respond to
ovarcrowding.

Although the bill directs the Sentencing Committee to
consider overcrowding, it does not provide the safety valve

mechanism available to a paroling authority. If the prison
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population climbed to unacceptable levels, the Sentencing
committee could reduce the guideline ranges for future cases
(although even this would-involve a substantial time lag).
However, this method would only create disparity between those
sentenced before and after the change. 1In contrast, the Parole
Commission could make immediate but smaller changes equally
throughout the prison population in order to produce the
desired result. This is not to argue that the parole authority
should be used routinely to control institutional populations;
it only acknowledges the unique ability of the paroling system
to take into account an important reality that the Sentencing

Committee could not.

IV. RECOMMENDATIONS

In my opinion, the Subcommittee should adopt the alternative
proposal setout at page 123, lines 23-33 of the August 24th draft
bill. That is, a sentencing committée would be created in the
Judicial Conference to establish guidelines for judicial sen-
tencing decisions. The Parole Commission would be retained with
jurisdiction over the last half of the sentence pursuant to parole
release guidelines and the provisions of the Parole Commission and
Reorganization Act. Good time would be eliminated and statutory
maximum terms Qould be reduced correspondingly. To further im-
plement this system, you should delete section 3704 of the
working draft and allow the parole system to handle post-sentence
matters under the Parole Commission and Reorganization Act of

1976.

- 17 -
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A dual authority system, with sentencing judges and the
Parole Commission both operating under guidelines, offefs the
most promise for fair and equitable setting of prison terms.
This is essentially the type of systém recommended by the
American Bar Association Standards Relating to Sentencing
Alternatives and Procedures. One gquestion which naturally
arises at this point is_whether it is a duplication of effort
to have both sentencing judges and the Parole Commission in-
volved in prison term decisions. The recent ABA Task Force on
Sentencing Alternatives and Procedures has addressed precisely
this point:

Admittedly, the consequence of endorsing
both sentencing guidelines and parole
guidelines is to permit a degree of
duplication. But the neatest, most
streamlined system is not necessarily
the wisest or the safest. Both the
sentencing and the parole processes

have their special focal point. At
sentencing, it is likely to be the
"in/out" decision of whether to impose
confinement or probation; at the parole
stage, the focus shifts to "real time"
and the average length of actual confine-
ment for those similarly situated. Dis-
cretion need; structuring at both of these

levels.
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Sentencing guidelines are clearly needed for the decision
as to probation, conditional discharge, fine, or imprisonment
and for the decision as to the length of the maximum sentence.
Writing guidelines for these decisions and applying those guide-
lines properly will be major tasks in themselves: It is to be
noted that about 75 percent of all convicted federal criminal
defendants receive probation, fines or imprisonment of one year
or less; decisions not presently regulated by guidelines at all.

v

Leaving the existing parole system in place to determine the
duration of the prison term in the remaining 25 percent of cases
sentenced to prison terms in excess of one year is a logical

f£inal step in the process.

V. MISCELLANEQOUS ISSUES

Before I finish, I would like to briefly discuss two points
which I know are matters of concern to you.

The first is the purpose of incarceration. As I understand
the draft of the Subcommittee, it is not intended that offenders
should be sent to prison or kept there solely because they need
rehabilitation. Although some parole opoards may have been criti-
cized in the past for placing too much emphasis on a perceived
"need for treatment," that is not the policy or the practice of
the Parole Commission. The parole guidelines make that clear.

The second subject is what has been called "truth in
sentencing." I understand the Subcowmmittee's concern about this’

issue and I believe that the draft bill's elimination of good
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time is a very substantial step toward achieving this goal.
Presently, institutional good time can take off from one-third
to almost one-half of the sentence imposed by the court. This
chunk of the sentence is completely illusory because no one éver
serves it. Although good time can be forfeited for violation of
institutional rules, it is invariably restored after a subsequent
period of time. Thus, the large amounts of time credited under

the good time laws are largely responsible for what is perceived

as a lack of truth in sentencing. Adopting the alternative pro-

posal on page 123, lines 23~33, of the Subcommittee's working

draft would deflate the unreal portion of prison sentences, thus
moving in the direction of more truth in sentencing without losing

the useful functions which parole now performs.
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ESTIMATLD IMNCREASE IN CCST OF INCARCERATION

The current Bureau oI Priscns' dischargs file contains
records for 8,467 oxiginal leasees,, with senlences of

more than ons year, released to detaining avthorities‘or < ]
the communiiy between Januaxry 1, 1977 and December 31, 1977,

with valid sentence computaticn data.
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For this sample (n=8 T
imposed is 504,213 months (
58.55 months); and +ths cumu
months (average time in cus

e cumulative total sentence
ge total sentence impcsed is
ive time in custody is 210,564
is 24.87 months).
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This sample, however, excludes (among others) prisoners
sent dirsctly to community treaitment centers from the courts.
Data provided the Adminisiraiive Office of the United States
Courts indicates that for 1974, there were 10,612 convicted
defendants sentenced to a temm cf imprisoament of more than
one year (see Table 1l). Thus conservatively esiimating the
currant numbexr of oxiginal releasees with sentencas of more than
one year at 10,612, the statistics presented in Table 2 would
‘be applicable. )
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Table 1
United States District Courts
Type and Lenglth of Sentences of Convicted Defendants (a)
TOTAL . TERMS OF IMPRISONMENT Split Probation Prohation Fine
) Sentence ¥/0 supar- Only
) (probation vision
0-12  13-24  25-36  37-60 61 & over term) guspended
. months . months . months . months . months ‘ ente
36,252 2,838 2,534 2,042 3,734 2,302 1,991 - 17,577 1,216 2,013 §
(a) Source: Federal Offenders In United States nistrict Courts 1974,
Administrative Office of the United States Courts,
Washington, D.C. 20544, p. 20-21.
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Table 2

Estimated Increase In Coskt of Incarceration

Percent: of
Total Sentence

Estimated

Cunulative Time

Estimated

Increase In

. Estimated
Increase In

Fstimated

NMditional Capitol

Served In Custody Cumnulative Time Toltal Opera- Cost to Confine
{in months) In Custody tion Cost rer Increcased Popu-
(in months) Year (a) lation (b)
Amount . Percent
81.76% (c) 263,900 — L
SOﬁ 315,974 52,0066 $32,940,713 208 ‘$l79,743,804
70% 379,169 115,261 $72,922,015 A4 $397,905,356
70t 442,364 178,456 $112,903,317 681 $616,066,027
60% 505,559 241,651 $152,884,619 922 $834,228,299
90t 568,754 304,046 $192,865,921 116% $1,052,369,771
100% 368,041 $232,847,223 139% $1,270,55L,243

631,949

a: Tstimated total cost of incarceration based on estimate of $7,592.00/year, excluding capitol
Source: Ronald J. Waldron, United Stales Burcau of Prisons.

costs.
b: Based on current projected construction costs of $§39,000 per bed.

Stoates Duy ’risons. Note: This estimate does not include expected increase in constructio;.

cusl due
c: Average percent of total sentence novw served.
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